TO: Honorable Anthony J. Scirica, Chair, Standing Committee
on Rules of Practice and Procedure

From: David F. Levi, Chair, Advisory Committee
on the Federal Rulesof Civil Procedure

Date: May 20, 2002 (Revised to account for action taken by Standing Committee at its
June 10-11 meeting)

Re:  Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met on January 22 and 23 at the Administrative
Office of the United States Courts in Washington, D.C., and on May 6 and 7 in San Francisco.

The January meeting was held in conjunction with the second public hearing on proposed
Civil Rules amendments that were published for comment in August 2001. The meeting focused
on items that were carried forward on the Committee agenda for future action. The Committee
asked for preparation of aresolution on possible |egislative approaches to overlapping class
actions, amatter that is presented for action with the report on the May meeting.

The May meeting was devoted amost entirely to discussion of the August 2001 proposals
in light of the voluminous testimony and comments. Aswith earlier Civil Rules proposals, the
testimony and comments were enormously helpful. Significant improvementsin the published
proposals are recommended, but none of the changes departs from the published proposalsin a
way that would require republication.

Part | of this report describes the three rules that were published for comment in August
2001 and are recommended for submission to the Judicial Conference and Supreme Court for
adoption. A brief introductory summary of these rulesis provided here. The format adopted for
the detailed recommendations is guided by the nature of the changes. Rules51 and 53 are
completely rewritten. Rule 23 subdivision (c) is substantially rewritten, subdivision (e) is
completely rewritten, and subdivisions (g) and (h) are new. The Rule 51 materias arerelatively
brief, but the Rule 53 and Rule 23 materials are lengthy. To facilitate discussion, each ruleis
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introduced by a clean text of the rule and Committee Note as recommended for adoption. The
statement of changes since publication follows. The "recommendations’ then restate the purpose
of the proposed amendments and the reasons for the changes made since publication. The
historic materials follow — first the summaries of testimony and comments and then the
traditional overstrike, underline, and double-underline versions that show changes from the
current rule and the changes since publication.

Rule 51 is completely rewritten, but littleis new. The purpose of therevision is primarily
to express in the rule the many practices that are not clearly expressed in the rule. Some of the
changes are designed to confirm good practices that have been adopted in defiance of the present
rule text. Many courts require submission of requests for instructions before trial begins,
although Rule 51 now seemsto direct that the earliest timeis"during trial." Many courts
recognize a"plain error” doctrine, athough Rule 51 seemsto forbid review. Other good
practices have softened the requirement that there be both requests and objections. Comments on
the proposed rule led to arevision of the "plain error” provision to bring it as close as can be to
the plain error provision in Criminal Rule 52(b).

Rule 53 is completely rewritten aswell. Present Rule 53 addresses only trial masters. A
study by the Federal Judicial Center confirmed the belief that masters are frequently appointed
for pretrial and post-trial duties. New Rule 53 brings pretrial and post-trial mastersinto therule,
establishing the standard for appointment. It carries forward the demanding standard established
by the Supreme Court for appointment of trial masters, and eliminates trial masters from jury-
tried cases except upon consent of the parties. Two major changes are recommended since
publication. The standard for reviewing a master’ s findings or recommendations for findings of
fact is set as de novo decision by the court, with limited exceptions adopted with the parties
consent and the court’ s approval. And in response to several strong and persuasive comments, it
is recommended that subdivision (i), addressing appointment of a magistrate judge as master, be
deleted. Other changes from the published rule also are recommended, as described in more
detail with the separate Rule 53 recommendations.

The Rule 23 revisions address the process for managing a class action on the assumption
that a class has been certified. They do not address the prerequisites or criteriafor certification.
Rule 23(c) changes address the time for determining whether to certify a class and strengthen the
provisions for notice. The most important change since publication is to modify the proposal that
notice be required in (b)(1) and (b)(2) class actions. Comments from many civil rights groups
urged that mandatory notice, even if by relatively inexpensive means, could cripple many class
actions.

Rule 23(e) is completely rewritten to strengthen the procedure for reviewing a proposed
settlement. The recommendations for changes from the published version identify the most
salient provisions. As published, Rule 23(e)(1) required court approval for voluntary dismissal
or settlement before a determination whether to certify aclass. Testimony and comments
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underscored earlier doubts whether there is much that a court can do when the only parties before
it are unwilling to continue with the action. This provision is amended to require court approval
only for voluntary dismissal or settlement of the claims, issues, or defenses of a certified class.
Rule 23(e)(2) authorized the court to direct the parties to file a copy or summary of any
agreement made in connection with a proposed settlements. The comments and testimony
provided strong support for establishing a mandatory requirement. Asrevised, Rule 23(e)(2)
directs the parties to identify any agreement made in connection with a proposed settlement.

Rule 23(e)(3), establishing a discretionary opportunity to opt out of a (b)(3) class settlement after
expiration of the initial opt-out period, was published in two versions. The recommendation isto
adopt in restyled form the second version, which says that the court may direct a new opt-out
opportunity without establishing any presumption in favor of providing the opportunity. Rule
23(e)(4) describes the right to object and requires court approval for withdrawal of an objection.
Only style changes are recommended.

Rule 23(g) establishes aformal requirement that appointment of class counsel be made
upon certifying aclass. The core of this rule reflects established practice that reviews the
adequacy of class counsel as part of the Rule 23(a)(4) determination whether class
representatives will fairly and adequately represent the interests of the class. Several changes are
recommended in response to the testimony and comments. An explicit provision is added to
authorize designation of interim counsel to act on behalf of a putative class before the
certification decision. There are new and sharper statements of the distinction between actionsin
which there is only one applicant for appointment as class counsel and actionsin which there are
competing applicants. And the criteriafor appointment are supplemented by provisions designed
to reduce the risk that an entrenched and ingrown class bar will fence out counsel whose
knowledge of the law and experience in the subject matter of the litigation promise effective
class representation despite alack of class-action experience.

Rule 23(h) establishes a procedure for acting on attorney fee requests. Only minor
changes from the published version are recommended.

The Committee Notes for Rules 51, 53, and 23 have been dramatically shortened. The
Standing Committee expressed concern about the role of Committee Notes at the June 2001
meeting and explored the same questions in more general terms at the January 2002 meeting.
The published Notes prompted much helpful discussion in the testimony and comments, but can
be reduced to more compact explanations of the changes effected by the amendments.

The Committee is not recommending any rules for publication in thisreport. Part |1
accordingly provides abrief list of some of the more prominent items on the Committee agenda.



Report of the Civil Rules Advisory Committee

Page -4-

| Action Items. A. Rules Recommended For Adoption

Rule 51
Rule51. Instructionsto Jury; Objections; Preserving a Claim
of Error
(& Requests.

(b)

(1) A party may, at the close of the evidence or at an earlier
reasonable time that the court directs, file and furnish to every
other party written requests that the court instruct thejury on the
law as set forth in the requests.

(2) After the close of the evidence, a party may:

(A) filerequests for instructions on issues that could not
reasonably have been anticipated at an earlier time for
requests set under Rule 51(a)(1), and

(B) with the court’s permission file untimely requests for
instructions on any issue.

Instructions. The court:

(1) must inform the parties of its proposed instructions and
proposed action on the requests before instructing the jury and
before fina jury arguments;

(2) must givethe parties an opportunity to object on the record
and out of the jury’s hearing to the proposed instructions and
actions on requests before the instructions and arguments are
delivered; and

(3 mayinstruct thejury at any time after trial beginsand before
thejury is discharged.
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(c) Objections.

(d)

(1) A party who objects to an instruction or the failure to give
an instruction must do so on the record, stating distinctly the
matter objected to and the grounds of the objection.

(2) Anaobjectionistimely if:

(A) a party that has been informed of an instruction or
action on arequest before the jury isinstructed and before
final jury arguments, as provided by Rule 51(b)(1), objects
at the opportunity for objection required by Rule 51(b)(2);
or

(B) aparty that has not been informed of an instruction or
action on arequest before the time for objection provided
under Rule 51(b)(2) objects promptly after learning that the
instruction or request will be, or has been, given or refused.

Assigning Error; Plain Error.

(1)

)

A party may assign as efror:

(A) anerror in an instruction actually given if that party
made a proper objection under Rule 51(c), or

(B) afailureto give an instruction if that party made a
proper request under Rule 51(a), and — unless the court
made a definitive ruling on the record rejecting the request
— also made a proper objection under Rule 51(c).

A court may consider a plain error in the instructions

affecting substantial rights that has not been preserved as
required by Rule 51(d)(1)(A) or (B).
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Committee Note

Rule 51 is revised to capture many of the interpretations that
have emerged in practice. The revisions in text will make uniform
the conclusions reached by a majority of decisions on each point.
Additions also are made to cover some practices that cannot now be
anchored in the text of Rule 51.

Scope. Rule 51 governs instructions to the trial jury on the law
that governs the verdict. A variety of other instructions cannot
practicably be brought within Rule 51. Among theseinstructionsare
preliminary instructions to a venire, and cautionary or limiting
instructions delivered in immediate response to events at trial.

Requests. Subdivision (a) governsrequests. Apart fromtheplain
error doctrinerecognized in subdivision (d)(2), acourt is not obliged
to instruct the jury on issues raised by the evidence unless a party
requests an instruction. The revised rule recognizes the court’s
authority to direct that requests be submitted before trial.

The close-of-the-evidence deadline may come before trial is
completed on all potential issues. Trial may be formally bifurcated
or may be sequenced in some less formal manner. The close of the
evidenceis measured by the occurrence of two events: compl etion of
al intended evidence on an identified phase of the tria and
impending submission to the jury with instructions.

The risk in directing a pretrial request deadline is that trial
evidence may raise new issues or reshape issues the parties thought
they had understood. Courtsneed not insist on pretrial requestsinall
cases. Evenif therequest timeis set before tria or early inthetria,
subdivision (a)(2)(A) permitsrequests after the close of the evidence
to address issues that could not reasonably have been anticipated at
the earlier time for requests set by the court.
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Subdivision (a)(2)(B) expressly recognizesthecourt’ sdiscretion
to act on an untimely request. The most important consideration in
exercising the discretion confirmed by subdivision (a)(2)(B) is the
importance of the issue to the case — the closer theissueliesto the
“plain error” that would be recognized under subdivision (d)(2), the
better thereasonto giveaninstruction. The cogency of the reason for
failing to make a timely request also should be considered. To be
considered under subdivision (a)(2)(B) a request should be made
before final instructions and before final jury arguments. What isa
“fina” instruction and argument depends on the sequence of
submitting the case to the jury. If separate portions of the case are
submitted to the jury in sequence, the final arguments and final
instructions are those made on submitting to the jury the portion of
the case addressed by the arguments and instructions.

Instructions. Subdivision (b)(1) requiresthe court to inform the
parties, before instructing the jury and before final jury arguments
related to the instruction, of the proposed instructions as well as the
proposed action on instruction requests. Thetimelimit is addressed
to fina jury arguments to reflect the practice that allows interim
arguments during trial in complex cases; it may not be feasible to
developfinal instructionsbeforesuchinterimarguments. Itisenough
that counsel know of the intended instructions before making final
arguments addressed to the issue. If the trial is sequenced or
bifurcated, the fina arguments addressed to an issue may occur
before the close of the entiretrial.

Subdivision (b)(2) complements subdivision (b)(1) by carrying
forward the opportunity to object established by present Rule 51. It
makes explicit the opportunity to object on the record, ensuring a
clear memorial of the objection.
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Subdivision (b)(3) reflects common practice by authorizing
instructions at any time after trial begins and before the jury is
discharged.

Objections. Subdivision (c) states the right to object to an
instruction or thefailureto give aninstruction. It carriesforward the
formulaof present Rule51 requiring that the obj ection state distinctly
the matter objected to and the grounds of the objection, and makes
explicit the requirement that the objection be made on the record.
The provisions on the time to object make clear that it is timely to
object promptly after learning of an instruction or action on arequest
when the court has not provided advance information as required by
subdivision (b)(1). The need to repeat arequest by way of objection
is continued by new subdivision (d)(1)(B) except where the court
made a definitive ruling on the record.

Preserving a claim of error and plain error. Many cases hold
that a proper request for a jury instruction is not alone enough to
preserve the right to appea failure to give the instruction. The
request must be renewed by objection. This doctrine is appropriate
when the court may not have sufficiently focused on the request, or
may believe that the request has been granted in substance although
in different words. But this doctrine may also prove atrap for the
unwary who fail to add an objection after the court has made it clear
that the request has been considered and rejected on the merits.
Subdivision (d)(1)(B) establishes authority to review the failure to
grant atimely request, despite afailure to add an objection, when the
court has made a definitive ruling on the record rejecting the request.

Many circuits have recognized that an error not preserved under
Rule 51 may be reviewed in exceptiona circumstances. The
language adopted to capture these decisions in subdivision (d)(2) is
borrowed from Criminal Rule52. Althoughthelanguageisthesame,
the context of civil litigation often differs from the context of
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criminal prosecution; actual application of the plain-error standard
takesaccount of thedifferences. The Supreme Court hassummarized
application of Criminal Rule 52 asinvolving four elements: (1) there
must be an error; (2) the error must be plain; (3) the error must affect
substantia rights; and (4) the error must seriously affect the fairness,
integrity, or public reputation of judicia proceedings. Johnson v.
U.S, 520 U.S. 461, 466-467, 469-470 (1997). (The Johnson case
guoted the fourth element from its decision in acivil action, U.S v.
Atkinson, 297 U.S. 157, 160 (1936): “In exceptional circumstances,
especialy in criminal cases, appellate courts, in the public interest,
may, of their own motion, notice errors to which no exception has
beentaken, if theerrorsareobvious, or if they otherwise substantially
affect the fairness, integrity, or public reputation of judicia
proceedings.”)

The court’ sduty to give correct jury instructionsin acivil action
is shaped by at least four factors.

The factor most directly implied by a “plain” error ruleis the
obviousness of the mistake. The importance of the error is a second
major factor. The costs of correcting an error reflect a third factor
that is affected by a variety of circumstances. In a case that seems
close to the fundamental error line, account also may be taken of the
impact a verdict may have on nonparties.

Changes Made After Publication and Comment

The changes made after publication and comment are indicated
by double-underlining and overstriking on the texts that were
published in August 2001.
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Rule 51(d) was revised to conform the plain-error provision to
the approach taken in Criminal Rule 52(b). The Note wasrevised as
described in the Recommendation.

Recommendation

The Committee recommends adoption of Rule 51 substantially
as published. This proposal drew few comments. Many supported
this recodification of current best practices. The Civil Procedure
Committee of the American College of Trial Lawyers, for example,
found the proposal "a notable improvement over the existing text."

The"plainerror" provision of proposed Rule51(d) wasrewritten
to conform to the approach taken by Criminal Rule 52(b). Rather
than state that a party may assign a plain error, the revised version
states that a court may consider aplain error.

Changes were made in the Committee Note to state that Rule 51
"governs instructions to the trial jury on the law that governs the
verdict." The Supreme Court’s approach to "plain error" aso is
described. The Note also has been shortened by removing several
passages that might seem to go beyond explaining the rule text.
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Summary of Comments on Rule 51

Thomas Y. Allman, Esg., D.C. Hearing Written Statement, 01-CV-026: "The restated Rulg[] 51
seem[s] quite appropriate.”

Hon. Malcolm Muir, 01-CV-01: The practice in M.D.Pa. is to instruct the jury before closing
arguments. "Generally we do not advise counsel of our rulings on their proposed pointsfor charge
prior to instructing the jury." After the charge, we ask for objections; if an objection is sustained,
supplemental instructionsaregiven before closing arguments. Instructionsbefore closing arguments
are "highly beneficia” because counsel know precisely what the instructions are. No counsel has
ever asked to be informed of rulings on requests before the instructions are given. The proposed
amendment would require that counsel be informed of rulings on proposed pointsfor charge before
instructions are given; thisis "an unnecessary and time-consuming requirement.”

Hon. Gerard L. Goettel, 01-CV-02: It is "impractical” to make instructions available to counsel
"either before the trial starts or at least days before it isgiven. * * * The trial evidence shapes the
charge." Even after the evidenceisclosed, whether an instruction is appropriate may depend on the
summations— asexamples, amissing witness chargeor "acharge concerning theplaintiff’ scounsel
specifying the amount of damagesthat should be awarded need not be given unlesstheissueisraised
insummation.” "Indeed, on occasions, inthe course of charging thejury, | add thoughtsthat had not
previously occurred to me. | am told that some Judges, like the legendary Hubert Will, deliver the
entire charge extemporaneously." Counsel will not only demand to see written text before the
instructions, but "will aso object to any deviation between thewritten and the spoken. The proposed
change will accomplish little except to prompt appeals.”

Court Advisory Comm., S.D.Ga., 01-CV-053: Opposes the limitation on the right to submit
instructions at the close of the evidence. Disputeswill arise with respect to whether theissue should
have been reasonably anticipated. "The language of this proposed rule inevitably invites second
guessing, disagreement, and ultimately appeals* * *."

Committee on Fed.Civ.P., Amer. Coll. Trial Lawyers, 01-CV-055: The proposal is "a notable
improvement over the existing text." But it should be made clear that it refers to "preliminary,
interim and final instructions other than thoseissued in the course of trial that are purely cautionary
or limiting in nature." So instructions to an entire venire panel — which is not ajury — are not
included. And cautionary instructions often are given in circumstances in which advance requests
are not practicable.

Federal Magistrate Judges Assn., 01-CV-057: Supportsthe revision, which "clearly and succinctly
provides guidance on the practice and procedure in this area.”

Section of Antitrust Law, ABA, 01-CV-0-72: (1) Endorses 51(a). "Pretria requests for jury
instructionsare especially helpful to partiespreparing to try complex cases." They can help the court
decide whether to bifurcate thetrial, or set the stage for summary judgment or severance of claims
or parties. At the same time, pretrial requests are not necessary in every case. And the (8)(2)
provisions for later requests are appropriate. (2) The changes included in 51(b) also are favored.
Preliminary instructions at the outset of trial "may assist an antitrust jury by acquainting it with basic
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antitrust principles. Interiminstructions, especially if made during an unusually lengthy or complex
trial, may also be quite helpful * * *. Supplemental instructions given during jury deliberations may
clarify issuesfor jurors.” (3) Rule 51(c) is"areaffirmation of existing law and practices. We concur
* % x " (4)"Weendorse proposed Rule 51(d)," which addressesthe " potential pitfall” created by the
present requirement that a party object to failureto give an instruction that has already been denied.
And it codifies the plain error doctrine.

Department of Justice, 01-CV-073: Supports the purpose of amended Rule 51, but urges revision
of theplain-error provisionin (d)(3). Thisprovision should be moved out of the"aparty may assign
aserror" structure, and made a separate paragraph. The Advisory Committee states that its model
isCriminal Rule52(b). Rule52(b) statesthat plain errors"may benoticed.” U.S. v. Johnson, 1997,
520 U.S. 461, 467, 470, instructs that a court has discretion to ignore a plain error, and indeed may
notice plain error only if failure to do so would seriously affect the fairness, integrity, or public
reputation of judicial proceedings. These limits should be preserved. "The government would be
exposed to significant harm if anew ruling affected alarge number of civil judgments and the error
was deemed, in hindsight, to have been *plain.’" The cureis simple: retain proposed (d)(1) and (2)
as(d)(1)(A) and (B); plain error would become (d)(2): "Plain errors or defects affecting substantial
rights may be noticed although they were not brought to the attention of the court.”

Oregon State Bar Prac. & Proc. Comm., 01-CV-099: Rule 51(d)(3) seemsto establish a"right" of
plain-error review "without setting forth its limitations." Plain-error review should be limited to
"exceptional casesinwhichit isnecessary to avoid a clear miscarriage of justice." Thefour factors
describedinthe Noteare not restriction enough, for "thereisno assurancethat such commentary will
assist a court in its interpretation of the ‘plain’ terms of the proposed rule.” Review should be
limited to error "*so serious and flagrant that it goes to the very integrity of the trial.”" (quoting
Travelers Indem. Co. v. Scor. Reins. Co., 2d Cir. 1995, 62 F.3d 74, 79). The Rule should limit
review to "extraordinary casesin whichinstructional error seriously affectsthefairnessand integrity
of the proceedings.” Or it could be modeled on Evidence Rule 103(d): "nothinginthisrulerequiring
an objection precludes taking notice of plain errors affecting substantial rights although they were
not brought to the attention of the court.”
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PROPOSED AMENDMENTSTO THE
FEDERAL RULESOF CIVIL PROCEDURE*

Rule 51. Instructions to Jury; Objections, Preserving a

Claim of Error

(a) Requests.

(1) A party may, at the close of the evidence or a an

earlier reasonable time that the court directs, file and

* New matter is underlined; matter to be omitted is lined
through.
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furnishto every other party written requeststhat the court

instruct the jury on the law as set forth in the requests.

(2) After the close of the evidence, aparty may:

(A) file requests for instructions on issues that

could not reasonably have been anticipated at an

earlier timefor requests set under Rule51(a)(1), and

(B) with the court’'s permission file untimely

requests for instructions on any issue.

(b) Instructions. The court:

(©

(1) must inform the parties of its proposed instructions

and proposed action on the requests before instructing

the jury and before final jury arguments;

(2) _must give the parties an opportunity to object on the

record and out of the jury’s hearing to the proposed

instructions and actions on reguests before the

instructions and arguments are delivered; and

(3) _may instruct the jury at any time after trial begins

and before the jury is discharged.

Objections.

(1) A party who objectsto an instruction or the failure

to give an instruction must do so on the record, stating
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distinctly the matter objected to and the grounds of the

objection.

(2) An objection istimely if:

(A) a party that has been informed of an

instruction or action on arequest beforethe jury is

instructed and before final jury arguments, as
provided by Rule 51(b)(1), objects at the
opportunity for objection required by Rule51(b)(2):

or

(B) a party that has not been informed of an

instruction or action on arequest beforethetimefor
objection provided under Rule 51(b)(2) objects
promptly after learning that the instruction or

request will be, or has been, given or refused.

(d) Preservingatlaimof Assigning Error: Plain Error.

(1) A party may assign as error:

(A) anerrorinaninstruction actualy given if that

party made a proper objection under Rule 51(c):, or

(B) afailure to give an instruction if that party

made a proper request under Rule 51(a), and —

unless the court made a definitive ruling on the
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record rejecting the request — also made a proper

objection under Rule 51(c)= e

(2) A court may netiee consider a plain error in er
omissien—from the instructions affecting substantial
rights that has not been preserved as required by Rule
51(d)(1)(A) or (B).

Committee Note

Rule 51 is revised to capture many of the interpretations
that haveemergedin practice. Therevisionsintext will make
uniform the conclusionsreached by amajority of decisionson
each point. Additions also are made to cover some practices
that cannot now be anchored in the text of Rule 51.

Scope. Rule 51 governs instructions to the trial jury on
the law that governs the verdict. A variety of other
instructions cannot practicably be brought within Rule 51.
Among these instructions are preliminary instructions to a
venire, and cautionary or limiting instructions delivered in
immediate response to events at trial.

Requests. Subdivision () governsrequests. Apart from
the plain error doctrine recognized in subdivision (d)(23), a
court isnot obliged to instruct the jury on issuesraised by the
evidence unless a party requests an instruction. The revised
rule recognl zes the court’s authorlty to direct that requests be
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Theclose-of-the-evidence deadline may comebeforetrial
is completed on all potential issues. Trial may be formally
bifurcated or may be sequenced in some less formal manner.
The close of the evidence is measured by the occurrence of
two events: completion of al intended evidence on an
identified phase of thetrial and impending submission to the
jury with instructions.

The risk in directing a pretrial request deadline is that
tRantietpated trial evidence may raise new issues or reshape
|ssuesthe partlesthought they had understood Evemf—there

Courts need not insist on pretrial requestsm all cases. Even
if the request time is set before trial or early in the trid,

subdivision (a)(2)(A) permits requests after the close of the
evidence to address issues that could not reasonably have
been anticipated at the earlier time for requests set by the
court.

Subdivis'on (a)(2)(B) expressly recognizes the court’s
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The most important considerationin exercising the discretion
confirmed by subdivision (a)(2)(B) is the importance of the
issueto the case— thecloser theissueliesto the"plain error”
that would be recognized under subdivision (d)(23), the better
the reason to give an instruction. The cogency of the reason
for failing to make atimely requeet aso shoul d becons dered

m&ruetreﬁs—that—eamete—begrveﬁ To be consi dered under
subdivision (a)(2)(B) a request should be made before fina

instructionsand beforefinal jury arguments. Whatisa"fina"
instruction and argument depends on the sequence of
submitting the case to the jury. If separate portions of the
case are submitted to thejury in sequence, thefinal arguments
andfinal instructions are those made on submitting to thejury
the portion of the case addressed by the arguments and
instructions.

Instructions. Subdivision (b)(1) requires the court to
inform the parties, beforeinstructing the jury and beforefinal
jury arguments related to the instruction, of the proposed
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instructions as well as the proposed action on instruction
requests. Thetimelimit isaddressed to final jury arguments
to reflect the practice that allows interim arguments during
trial in complex cases; it may not be feasible to develop final
instructions before such interim arguments. It is enough that
counsel know of theintended instructionsbeforemakingfinal
arguments addressed to theissue. If thetrial is sequenced or
bifurcated, the final arguments addressed to an issue may
occur before the close of the entiretrial.

Subdivision (b)(2) complements subdivision (b)(1) by
carrying forward the opportunity to object established by
present Rule 51. It makes explicit the opportunity to object
on the record, ensuring a clear memorial of the objection.

Subdivision (b)(3) reflects common practice by
authorizing instructions at any time after tria begins and
beforethejury isdischarged. Prelmtnarystructionsmaybe

A, A UCV

Objections. Subdivision (c) states the right to object to
an instruction or the failure to give an instruction. It carries
forward the formula of present Rule 51 requiring that the
objection state distinctly the matter objected to and the
grounds of the objection, and makes explicit the requirement
that the objection be made on the record. The provisionson
the time to object make clear that it is timely to object
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promptly after learning of aninstruction or action on arequest
when the court has not provided advance information as
required by subdivision (b)(1). The need to repeat a request
by way of objectioniscontinued by new subdivision (d)(1)(B)
except wherethe court made adefl n|t|ve ruI ingon the record

Preserving aclaimof error and plain error. Many cases
hold that a proper request for a jury instruction is not alone
enough to preserve the right to appeal failure to give the
instruction. Therequest must be renewed by objection. This
doctrine is appropriate when the court may not have
sufficiently focused on the request, or may believe that the
request has been granted in substance although in different
words. But thisdoctrine may also proveatrap for theunwary
who fail to add an objection after the court has made it clear
that the request has been considered and rejected on the
merits. Subdivision (d)(1)(B){2) establishes authority to
review the failure to grant a timely request, despite afailure
to add an objection, when the court has made a definitive
ruling on the record rejecting the request.

Many circuitshaverecognized that an error not preserved
under Rul e51 may berevi ewed in except| onal CI rcumstances.

ton: The
Ianguage adopted to capture th@e decisions in subdmson
(d)(2)£3) is borrowed from Criminal Rule 52. Although the
language is the same, the context of civil litigation often
differs from the context of crimina prosecution; actual
application of the plain-error standard takes account of the
differences. The Supreme Court has summarized application
of Criminal Rule 52 as involving four elements: (1) there
must be an error; (2) the error must be plain; (3) the error
must affect substantial rights; and (4) the error must seriously
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157
158
159
160
161
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163
164
165
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167
168

169
170
171
172
173
174
175
176
177

178
179
180
181
182
183
184
185
186
187
188
189

affect the fairness, integrity, or public reputation of judicial
proceedings. Johnson v. U.S, 520 U.S. 461, 466-467, 469-
470 (1997). (The Johnson case quoted the fourth element
fromitsdecisionin acivil action, U.S v. Atkinson, 297 U.S.
157, 160 (1936): "In exceptional circumstances, especidlyin
criminal cases, appellate courts, inthe publicinterest, may, of
thelr own motion, notice errors to which no exception has

been taken, if the errors are obvious, or if they otherwise

substantially affect thefairness, integrity, or public reputation
of judicial proceedings.")

Thecourt’ sduty to givecorrect jury instructionsinacivil
action is shaped by at least four factors.

Thefactor most di rectly [ mpI led by a"plan” errorruleis




Report of the Civil Rules Advisory Committee

Page -22-

190
191
192
193
194
195

196
197
198
199

The costs of correcting an error reflect athird factor that
|s affected by avarlety of Ci rcumstancee H—areemp’reteﬁew

In a case that seems close to the fundamental error line,

account also may be taken of the impact averdlct may have

Rule53. Masters

(a) Appointment.

(1) Unless a statute provides otherwise, a court may appoint a
master only to:

2)

(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend
findings of fact on issuesto be decided by the court without
ajury if appointment is warranted by

(i) some exceptional condition, or

(i1) the need to perform an accounting or resolve a
difficult computation of damages; or

(C) address pretrial and post-trial matters that cannot be
addressed effectively and timely by an available district
judge or magistrate judge of the district.

A master must not have a relationship to the parties,

counsel, action, or court that would require disqualification of a
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(b)

judge under 28 U.S.C. § 455 unless the parties consent with the
court’s approval to appointment of a particular person after
disclosure of any potential grounds for disqualification.

(3) Inappointing amaster, the court must consider the fairness
of imposing the likely expenses on the parties and must protect
against unreasonable expense or delay.

Order Appointing Master.

(1) Notice. The court must give the parties notice and an
opportunity to be heard before appointing amaster. A party may
suggest candidates for appointment.

(2) Contents. The order appointing a master must direct the
master to proceed with all reasonable diligence and must state:

(A) the master’'s duties, including any investigation or
enforcement duties, and any limitsonthemaster’ sauthority
under Rule 53(c);

(B) the circumstances — if any — in which the master
may communicate ex parte with the court or a party;

(C) thenatureof the materialsto be preserved and filed as
the record of the master’s activities;

(D) the time limits, method of filing the record, other
procedures, and standardsfor reviewing the master'sorders,
findings, and recommendations; and

(E) thebasis, terms, and procedure for fixing the master's
compensation under Rule 53(h).

(3) Entry of Order. The court may enter the order appointing
amaster only after the master has filed an affidavit disclosing
whether thereisany ground for disqualification under 28 U.S.C.
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8455 and, if aground for disqualification is disclosed, after the
parties have consented with the court’s approval to waive the
disqualification.

(4) Amendment. The order appointing a master may be
amended at any time after notice to the parties and an
opportunity to be heard.

(c) Master's Authority. Unless the appointing order expressly
directs otherwise, a master has authority to regulate all proceedings
and takeall appropriate measuresto performfairly and efficiently the
assigned duties. The master may by order impose upon a party any
noncontempt sanction provided by Rule 37 or 45, and may
recommend acontempt sanction against aparty and sanctions against
anonparty.

(d) Evidentiary Hearings. Unless the appointing order expressly
directs otherwise, a master conducting an evidentiary hearing may
exercisethepower of the appointing court to compel, take, and record
evidence.

(e) Master'sOrders. A master who makes an order must file the
order and promptly serve a copy on each party. The clerk must enter
the order on the docket.

(f) Master'sReports. A master must report to the court asrequired
by the order of appointment. The master must file the report and
promptly serve a copy of the report on each party unless the court
directs otherwise.

(g Action on Master'sOrder, Report, or Recommendations.

(1) Action. In acting on a master's order, report, or
recommendations, the court must afford an opportunity to be
heard and may receive evidence, and may: adopt or affirm;
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(h)

modify; wholly or partly reject or reverse; or resubmit to the
master with instructions.

(2) TimeTo Object or Move. A party may file objections to
— or amotion to adopt or modify — the master’ s order, report,
or recommendations no later than 20 days from the time the
master’ sorder, report, or recommendationsare served, unlessthe
court sets a different time.

(3 Fact Findings. The court must decide de novo all
objectionsto findings of fact made or recommended by amaster
unless the parties stipulate with the court’ s consent that:

(A) themaster’sfindingswill be reviewed for clear error,
or

(B) the findings of a master appointed under Rule
53(a)(1)(A) or (C) will befinal.

(4) Legal Conclusions. The court must decide de novo all
objections to conclusions of law made or recommended by a
master.

(5) Procedural Matters. Unless the order of appointment
establishesadifferent standard of review, the court may set aside
a master’s ruling on a procedural matter only for an abuse of
discretion.

Compensation.

(1) Fixing Compensation. The court must fix the master’s
compensation before or after judgment on the basis and terms
stated in the order of appointment, but the court may set a new
basis and terms after notice and an opportunity to be heard.

(2) Payment. The compensation fixed under Rule 53(h)(1)
must be paid either:
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(A) by aparty or parties; or

(B) from afund or subject matter of the action within the
court's control.

(3) Allocation. The court must allocate payment of the
master’ s compensation among the parties after considering the
nature and amount of the controversy, the means of the parties,
and the extent to which any party is more responsible than other
partiesfor the reference to amaster. An interim allocation may
be amended to reflect a decision on the merits.

(i) Appointment of Magistrate Judge. A magistrate judge is
subject to this rule only when the order referring a matter to the
magistrate judge expressly provides that the reference is made under
thisrule.

COMMITTEE NOTE

Rule 53 is revised extensively to reflect changing practices in
using masters. From the beginning in 1938, Rule 53 focused
primarily on special masterswho performtrial functions. Sincethen,
however, courts have gained experience with masters appointed to
perform avariety of pretrial and post-trial functions. See Willging,
Hooper, Leary, Miletich, Reagan, & Shapard, Special Masters
Incidence and Activity (FJC 2000). This revised Rule 53 recognizes
that in appropriate circumstances masters may properly be appointed
to perform these functions and regul ates such appointments. Rule 53
continuesto addresstrial mastersaswell, but permits appointment of
atrial master in an action to be tried to a jury only if the parties
consent. The new rule clarifies the provisions that govern the
appointment and function of mastersfor all purposes. Rule53(g) also
changes the standard of review for findings of fact made or
recommended by amaster. The core of the original Rule 53 remains,
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including its prescription that appointment of a master must be the
exception and not the rule.

Specia mastersare appointed in many circumstancesoutsidethe
Civil Rules. Rule 53 applies only to proceedings that Rule 1 brings
within itsreach.

Subdivision (a)(1)

District judges bear primary responsibility for the work of their
courts. A master should be appointed only in limited circumstances.
Subdivision (a)(1) describes three different standards, relating to
appointments by consent of the parties, appointmentsfor trial duties,
and appointments for pretrial or post-trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment
of amaster with the parties’ consent. Party consent does not require
that the court make the appointment; the court retains unfettered
discretion to refuse appointment.

Trial Masters. Useof mastersfor the corefunctionsof trial hasbeen
progressively limited. Theselimitsarereflected in the provisions of
subparagraph (a)(1)(B) that restrict appointments to exercise trial
functions. The Supreme Court gaveclear directiontothistrendinLa
Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are
sketched in Los Angeles Brush Mfg. Corp. v. James, 272 U.S. 701
(1927). As to nonjury trials, this trend has developed through
elaboration of the "exceptional condition” requirement in present
Rule 53(b). This phrase is retained, and will continue to have the
same force as it has developed. Although the provision that a
reference "shall be the exception and not the rule" is deleted, its
meaning is embraced for this setting by the exceptional condition
requirement.
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Subparagraph (a)(1)(B)(ii) carries forward the approach of
present Rule 53(b), which exempts from the "exceptional condition”
requirement "matters of account and of difficult computation of
damages.” Thisapproachisjustified only asto essentially ministerial
determinationsthat require mastery of much detailed information but
that do not require extensive determinations of credibility.
Evaluations of witness credibility should only be assigned to atria
master when justified by an exceptional condition.

The use of atrial master without party consent is abolished asto
matters to be decided by a jury unless a statute provides for this
practice.

Abolition of thedirect power to appoint atrial master astoissues
to be decided by a jury leaves the way free to appoint atrial master
with the consent of all parties. A trial master should be appointed in
ajury case, with consent of the parties and concurrence of the court,
only if thepartieswaivejury trial with respect to theissues submitted
to the master or if the master’ sfindings areto be submitted to thejury
as evidence in the manner provided by former Rule 53(e)(3). In no
circumstance may a master be appointed to preside at ajury trial.

The centra function of a trial master is to preside over an
evidentiary hearing on the merits of the claims or defenses in the
action. This function distinguishes the trial master from most
functionsof pretrial and post-trial masters. If any master isto be used
for such matters as a preliminary injunction hearing or a
determination of complex damages issues, for example, the master
should be atrial master. Theline, however, isnot distinct. A pretria
master might well conduct an evidentiary hearing on a discovery
dispute, and apost-trial master might conduct evidentiary hearingson
guestions of compliance.
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Rule 53 has long provided authority to report the evidence
without recommendationsin nonjury trials. Thisauthority isomitted
from Rule 53(a)(1)(B). In some circumstances a master may be
appointed under Rule 53(a)(1)(A) or (C) to take evidence and report
without recommendations.

For nonjury cases, a master also may be appointed to assist the
court in discharging trial duties other than conducting an evidentiary
hearing.

Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C) authorizes
appointment of a master to address pretrial or post-trial matters.
Appointmentislimited to mattersthat cannot be addressed effectively
and in atimely fashion by an available district judge or magistrate
judge of the district. A master’s pretrial or post-trial duties may
include mattersthat could be addressed by ajudge, such asreviewing
discovery documentsfor privilege, or dutiesthat might not besuitable
for ajudge. Some forms of settlement negotiations, investigations,
or administration of an organization are familiar examples of duties
that a judge might not feel free to undertake.

Magistrate Judges. Particular attention should be paid to the prospect
that a magistrate judge may be available for special assignments.
United States magistrate judges are authorized by statute to perform
many pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).
Ordinarily adistrict judge who del egates these functions should refer
them to a magistrate judge acting as magistrate judge.

There is statutory authority to appoint a magistrate judge as
special master. 28 U.S.C. § 636(b)(2). In special circumstances, or
when expressly authorized by a statute other than § 636(b)(2), it may
be appropriate to appoint amagistrate judge asamaster when needed
to perform functions outside those listed in 8 636(b)(1). Thereisno
apparent reason to appoint a magistrate judge to perform as master
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dutiesthat could be performed in the role of magistrate judge. Party
consent isrequired for trial before amagistrate judge, moreover, and
this requirement should not be undercut by resort to Rule 53 unless
specifically authorized by statute; see 42 U.S.C. 8 2000e-5(f)(5).

Pretrial Masters. The appointment of masters to participate in
pretrial proceedings has developed extensively over the last two
decades as some district courts have felt the need for additional help
in managing complex litigation. This practice is not well regulated
by present Rule 53, which focuses on masters as tria participants.
Rule 53 is amended to confirm the authority to appoint — and to
regulate the use of — pretrial masters.

A pretrial master should be appointed only when the need is
clear. Direct judicial performance of judicial functions may be
particularly important in casesthat involveimportant publicissuesor
many parties. At the extreme, a broad delegation of pretrial
responsibility as well as a delegation of trial responsibilities can run
afoul of Articlelll.

A master also may be appointed to address matters that blur the
divide between pretrial and trial functions. The court’ sresponsibility
to interpret patent claims as a matter of law, for example, may be
greatly assisted by appointing amaster who has expert knowledge of
the field in which the patent operates. Review of the master's
findings will be de novo under Rule 53(g)(4), but the advantages of
initial determination by amaster may makethe processmoreeffective
and timely than disposition by thejudge acting alone. Determination
of foreign law may present comparable difficulties. The decision
whether to appoint a master to address such matters is governed by
subdivision (a)(1)(C), not the trial-master provisions of subdivision

@(1)(B).
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Post-Trial Masters. Courts have cometo rely on mastersto assist in
framing and enforcing complex decrees. Present Rule 53 does not
directly address this practice. Amended Rule 53 authorizes
appointment of post-trial mastersfor theseand similar purposes. The
constraint of subdivision (a)(1)(C) limits this practice to cases in
which the master’ s duties cannot be performed effectively and in a
timely fashion by an availabledistrict judge or magistratejudge of the
district.

Reliance on a master is appropriate when a complex decree
requires complex policing, particularly when a party has proved
resistant or intransigent. This practice has been recognized by the
Supreme Court, see Local 28, Sheet Metal Workers' Internat. Assn.
v. EEOC, 478 U.S. 421, 481-482 (1986). The master’s role in
enforcement may extend to investigationin waysthat arequiteunlike
the traditional role of judicial officersin an adversary system.

Expert WitnessOverlap. Thisruledoesnot addressthedifficulties
that arise when a single person is appointed to perform overlapping
rolesas master and as court-appointed expert witness under Evidence
Rule 706. Whatever combination of functionsisinvolved, the Rule
53(a)(1)(B) limit that confinestrial mastersto issuesto bedecided by
the court does not apply to a person who also is appointed as an
expert witness under Evidence Rule 706.

Subdivision (a)(2) AND (3)

Masters are subject to the Code of Conduct for United States
Judges, with exceptions spelled out in the Code. Specia care must
be taken to ensure that there is no actual or apparent conflict of
interest involving a master. The standard of disqualification is
established by 28 U.S.C. § 455. The affidavit required by Rule
53(b)(3) provides an important source of information about possible
groundsfor disqualification, but careful inquiry should bemadeat the
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time of making the initial appointment. The disqualification
standards established by § 455 are strict. Because a master is not a
public judicial officer, it may be appropriate to permit the parties to
consent to appointment of a particular person as master in
circumstances that would require disqualification of ajudge. The
judge must be careful to ensure that no party feels any pressure to
consent, but with such assurances — and with the judge's own
determination that there is no troubling conflict of interests or
disquieting appearance of impropriety — consent may justify an
otherwise barred appointment.

One potential disqualification issue is peculiar to the master’s
role. 1t may happen that a master who is an attorney represents a
client whose litigation is assigned to the judge who appointed the
attorney as master. Other parties to the litigation may fear that the
attorney-master will gain special respect from the judge. A flat
prohibition on appearance beforethe appointing judge during thetime
of service as master, however, might in some circumstances unduly
[imit the opportunity to make adesirable appointment. These matters
may be regulated to some extent by state rules of professional
responsibility. The question of present conflicts, and the possibility
of future conflicts, can be considered at the time of appointment.
Depending on the circumstances, the judge may consider it
appropriate to impose a non-appearance condition on the lawyer
master, and perhaps on the master’s firm aswell.

Subdivision (b)

The order appointing a pretrial master is vitally important in
informing the master and the parties about the nature and extent of
the master's duties and authority. Care must be taken to make the
order as precise as possible. The parties must be given notice and
opportunity to be heard on the question whether a master should be
appointed and on the terms of the appointment. To the extent
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possible, the notice should describe the master’s proposed duties,
time to compl ete the duties, standards of review, and compensation.
Often it will be useful to engage the parties in the process of
identifying the master, inviting nominations, and reviewing potential
candidates. Party involvement may be particularly useful if apretrial
master is expected to promote settlement.

The hearing requirement of Rule 53(b)(1) can be satisfied by an
opportunity to make written submissions unless the circumstances
require live testimony.

Rule 53(b)(2) requires precise designation of the master's duties
and authority. Clear identification of any investigating or
enforcement duties is particularly important. Clear delineation of
topics for any reports or recommendations is also an important part
of this process. And it is important to protect against delay by
establishing atimeschedulefor performingtheassigned duties. Early
designation of the procedurefor fixingthe master'scompensation al so
may provide useful guidance to the parties.

Ex parte communications between amaster and the court present
troubling questions. Ordinarily the order should prohibit such
communications, assuring that the parties know where authority is
lodged at each step of the proceedings. Prohibiting ex parte
communi cations between master and court also can enhance therole
of a settlement master by assuring the parties that settlement can be
fostered by confidential revelations that will not be shared with the
court. Yet there may be circumstances in which the master'sroleis
enhanced by the opportunity for ex parte communications with the
court. A master assigned to help coordinate multiple proceedings, for
example, may benefit from off-the-record exchanges with the court
about logistical matters. The rule does not directly regulate these
matters. It requires only that the court exercise its discretion and
address the topic in the order of appointment.
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Similarly difficult questions surround ex parte communications
between amaster and the parties. Ex parte communications may be
essential in seeking to advance settlement. Ex parte communications
also may prove useful in other settings, as with in camerareview of
documentsto resolve privilege questions. In most settings, however,
ex parte communications with the parties should be discouraged or
prohibited. The rule requires that the court address the topic in the
order of appointment.

Subdivision (b)(2)(C) provides that the appoi ntment order must
statethe nature of the materialsto be preserved and filed astherecord
of the master’s activities, and (b)(2)(D) requires that the order state
the method of filing the record. It is not feasible to prescribe the
nature of the record without regard to the nature of the master's
duties. The records appropriate to discovery duties may be different
from those appropriate to encouraging settlement, investigating
possibleviolations of acomplex decree, or making recommendations
for tria findings. A basic requirement, however, is that the master
must make and file a complete record of the evidence considered in
making or recommending findings of fact on the basis of evidence.
The order of appointment should routinely include this requirement
unless the nature of the appointment precludes any prospect that the
master will make or recommend evidence-based findings of fact. In
some circumstancesit may be appropriate for aparty to file materials
directly with the court as provided by Rule 5(e), but in many
circumstances filing with the court may be inappropriate.
Confidentiality isimportant with respect to many materials that may
properly be considered by a master. Materials in the record can be
transmitted to the court, and filed, in connection with review of a
master’ sorder, report, or recommendationsunder subdivisions(f) and
(9)- Independently of review proceedings, the court may direct filing
of any materials that it wishes to make part of the public record.
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The provision in subdivision (b)(2)(D) that the order must state
the standards for reviewing the master's orders, findings, or
recommendationsisareminder of theprovisionsof subdivision (g)(3)
that recognize stipulations for review less searching than the
presumptive requirement of de novo decison by the court.
Subdivision (b)(2)(D) does not authorize the court to supersede the
limits of subdivision (g)(3).

In setting the procedure for fixing the master's compensation, it
isuseful at the outset to establish specific guidelines to control total
expense. The court has power under subdivision (h) to change the
basis and terms for determining compensation after notice to the
parties.

Subdivision (b)(3) permitsentry of the order appointing amaster
only after the master hasfiled an affidavit disclosing whether thereis
any ground for disgualification under 28 U.S.C. § 455. If the
affidavit discloses a possible ground for disqualification, the order
can enter only if the court determines that there is no ground for
disquadification or if the parties, knowing of the ground for
disgualification, consent with the court’s approva to waive the
disgualification.

The provision in Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial order.
Anything that could be done in the initial order can be done by
amendment. The hearing requirement can be satisfied by an
opportunity to make written submissions unless the circumstances
require live testimony.

Subdivision (c)

Subdivision (c) is a ssimplification of the provisions scattered
throughout present Rule 53. It isintended to provide the broad and
flexibleauthority necessary to dischargethemaster’ sresponsibilities.
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The most important delineation of a master’ s authority and dutiesis
provided by the Rule 53(b) appointing order.

Subdivision (d)

The subdivision (d) provisions for evidentiary hearings are
reduced from the extensive provisions in current Rule 53. This
simplification of theruleisnot intended to diminish the authority that
may be delegated to a master. Reliance is placed on the broad and
genera terms of subdivision (c).

Subdivision (e)

Subdivision (e) provides that a master's order must be filed and
entered on the docket. It must be promptly served on the parties, a
task ordinarily accomplished by mailing or other means as permitted
by Rule 5(b). In some circumstances it may be appropriate to have
the clerk's office assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisions of present Rule
53(e)(1). Thereport isthe master's primary meansof communication
with the court. The materialsto be provided to support review of the
report will depend on the nature of the report. The master should
provide al portions of the record preserved under Rule 53(b)(2)(C)
that the master deems relevant to the report. The parties may
designate additional materials from the record, and may seek
permission to supplement the record with evidence. The court may
direct that additional materialsfrom therecord be provided and filed.
Given the wide array of tasks that may be assigned to a pretrial
master, there may be circumstances that justify sealing a report or
review record agai nst public access— areport on continuing or failed
settlement effortsisthe most likely example. A post-trial master may
be assigned duties in formulating a decree that deserve similar
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protection. Such circumstances may even justify denying access to
thereport or review materialsby the parties, although this step should
be taken only for the most compelling reasons. Sealing is much less
likely to be appropriate with respect to atrial master’ s report.

Before formally making an order, report, or recommendations,
a master may find it helpful to circulate a draft to the parties for
review and comment. The usefulness of this practice depends on the
nature of the master’s proposed action.

Subdivision (g)

The provisions of subdivision (g)(1), describing the court’s
powersto afford ahearing, take evidence, and act on amaster’ sorder,
report, or recommendationsaredrawn from present Rule53(e)(2), but
are not limited, as present Rule 53(e)(2) is limited, to the report of a
trial master in anonjury action. The requirement that the court must
afford an opportunity to be heard can be satisfied by taking written
submissions when the court acts on the report without taking live
testimony.

The subdivision (g)(2) timelimitsfor objecting to — or seeking
adoption or modification of — a master's order, report, or
recommendations, are important. They are not jurisdictional.
Although a court may properly refuse to entertain untimely review
proceedings, the court may excuse the failure to seek timely review.
The basic time period is lengthened to 20 days because the present
10-day period may betoo short to permit thorough study and response
to acomplex report dealing with complex litigation. If no party asks
the court to act on a master’s report, the court is free to adopt the
master’s action or to disregard it at any relevant point in the
proceedings.

Subdivision (g)(3) establishes the standards of review for a
master’ sfindings of fact or recommended findings of fact. The court
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must decide de novo all objections to findings of fact made or
recommended by the master unless the parties stipulate, with the
court’s consent, that the findings will be reviewed for clear error or
— with respect to a master appointed on the parties consent or
appointed to address pretrial or post-trial matters— that the findings
will befinal. Clear-error review ismorelikely to be appropriate with
respect to findings that do not go to the merits of the underlying
claims or defenses, such as findings of fact bearing on a privilege
objection to a discovery request. Even if no objection is made, the
court isfreeto decide the facts de novo; to review for clear error if an
earlier approved stipulation provided clear-error review; or to
withdraw itsconsent to astipulation for clear-error review or finality,
and then to decide de novo. If the court withdraws its consent to a
stipulation for finality or clear-error review, it may reopen the
opportunity to object.

Under Rule 53(g)(4), the court must decide de novo all
objectionsto conclusions of law made or recommended by amaster.
Aswithfindingsof fact, the court al so may decide conclusionsof law
de novo when no objection is made.

Apart from factual and legal questions, masters often make
determinations that, when made by atrial court, would be treated as
matters of procedural discretion. The court may set a standard for
review of such mattersin the order of appointment, and may amend
the order to establish the standard. If no standard isset by theoriginal
or amended order appointing themaster, review of procedural matters
isfor abuse of discretion. The subordinate role of the master means
that the trial court’s review for abuse of discretion may be more
searching than the review that an appellate court makes of a trial
court.
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If amaster makes arecommendation on any matter that does not
fall within Rule 53(g)(3), (4), or (5), the court may act on the
recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is asubstantial reason for carein
appointing private persons as masters.

Payment of themaster’ sfeesmust beallocated among the parties
and any property or subject-matter within the court’s control. The
amount in controversy and the meansof the parties may provide some
guidancein makingtheallocation. Thenature of the disputea so may
be important — parties pursuing matters of public interest, for
example, may deserve speciad protection. A party whose
unreasonabl e behavior has occasioned the need to appoint a master,
on the other hand, may properly be charged all or amajor portion of
the master's fees. It may be proper to revise an interim alocation
after decision on the merits. The revision need not await a decision
that is final for purposes of appeal, but may be made to reflect
disposition of a substantial portion of the case.

The basis and termsfor fixing compensation should be stated in
the order of appointment. The court retains power to alter theinitial
basis and terms, after notice and an opportunity to be heard, but
should protect the parties against unfair surprise.

The provision of former Rule 53(a) that the "provision for
compensation shall not apply when aUnited States M agistrate Judge
is designated to serve as amaster” is deleted as unnecessary. Other
provisions of law preclude compensation.

Subdivision (i)

Rule 53(i) carries forward unchanged former Rule 53(f).
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Conforming Amendments: Rules 54(d), 71A(h)
Rule 54. Judgments; Costs

* k k * %

(d) Costs; Attorneys Fees.

* k k * %

(2) Attorneys Fees.

* k k * %

(D) By loca rule the court may establish special
procedures by which issues relating to such fees
may be resolved without extensive evidentiary
hearings. In addition, the court may refer issues
relating to the value of services to a special master
under Rule 53 without regard to the provisions of
subdivtsien {by Rule 53(a)(1) theresf and may refer
a motion for attorneys fees to a magistrate judge
under Rule 72(b) asif it were a dispositive pretria
matter.

* k k * %

Committee Note

Rule 54(d)(2)(D) is revised to reflect amendments to
Rule 53.
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Rule 71A. Condemnation of Property

(h) Trial.

* % * % %

Inthe event that acommissionisappointed the court may
direct that not more than two additional persons serve as
alternate commissioners to hear the case and replace
commissionerswho, prior to thetimewhenadecisionisfiled,
arefound by the court to be unable or disqualified to perform
their duties. An aternate who does not replace a regular
commissioner shall be discharged after the commission
rendersitsfinal decision. Before appointing the members of
the commission and alternates the court shall advise the
parties of the identity and qualifications of each prospective
commissioner and alternate and may permit the parties to
examine each such designee. The parties shall not be
permitted or required by the court to suggest nominees. Each
party shall have the right to object for valid cause to the
appointment of any person asacommissioner or alternate. If
acommission is appointed it shall have the pewers authority
of amaster provided in subdiviston Rule 53(c) ef-Rute’53 and
proceedings before it shall be governed by the provisions of
paragraphs{i)ancH2of-subdivision Rule 53(d) sfRute 53.
Its action and report shall be determined by amajority and its
findings and report shall have the effect, and be dealt with by
the court in accordance with the practice, prescribed in

paragraph(2)-of-subdivision Rule 53(e), (f), and (g) ef-Rute
53. Trial of al issues shall otherwise be by the court.

* k k * %




Report of the Civil Rules Advisory Committee

Page -42-

[ —

Committee Note

The references to specific subdivisions of Rule 53 are
deleted or revised to reflect amendments of Rule 53.

Changes Made After Publication and Comment

Subdivision (a)(3), barring appearance by a master as
attorney before the appointing judge during the period of the
appointment, isdeleted. Subdivision (a)(4) isrenumbered as

@)

Subdivision (b)(2) isamended by adding new material to
the subparagraph (A), (B,) (C), and (D) specifications of
issuesthat must be addressed in the order appointing amaster.
(A) now requires a statement of any investigation or
enforcement duties. (B) now establishes a presumption that
ex parte communications between master and court are
l[imited to administrative matters; the court may, in its
discretion, permit ex parte communications on other matters.
(C) directs that the order address not only preservation but
also filing of therecord. (D) requiresthat the order state the
method of filing the record.

Subdivision (b)(3) ischanged by requiring an opportunity
to be heard on an order amending an appointment order. It
also isrenumbered as (b)(4).

Subdivision (b)(4), renumbered as (b)(3), is redrafted to
express the original meaning more clearly.

Subdivision (¢) has aminor style change.
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Subdivision (g)(1) is amended to state that in acting on
a master's recommendations the court "must” afford an
opportunity to be heard.

Subdivision (g)(3) is changed to narrow still further the
opportunities to depart from de novo determination of
objections to a master’s findings or recommendations for
findings of fact.

Subdivision (g)(4) ischanged by del eting the opportunity
of the parties to stipulate that a master’s conclusions of law
will befinal.

Subdivision (i), addressing appointment of a magistrate
judge as master, is deleted.

Recommendation

The Committee recommends adoption of Rule 53 with
changes made to reflect the public comments and testimony.
This complete revision of Rule 53 brings the rule into
conformity with contemporary practice. Masters are now
used for awide variety of pretrial and post-trial tasksthat are
not described by theprovisionsfor trial mastersthat constitute
present Rule 53.

Revised Rule 53 makes severa important changes in
addition to capturing and regulating appointments of pretrial
and post-trial masters. Under thenew rule, atrial master may
be appointed in a case to be tried to ajury only if the parties
consent. The stringent approach to appointment of trial
masters adopted by the Supreme Court is preserved for cases
to be tried to the court. As described below, judicial
responsibility for reviewing a master’ s findings is enhanced.
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The provisons describing the master's authority are
simplified and made more flexible.

The committee recommends several changes from the
text published in August 2001. In the order of appearancein
Rule 53, they include these changes:

As published, Rule 53(a)(1)(3) barred a master from
appearing as an attorney before the appointing judge during
the period of the appointment. Comments on this prohibition
emphasized the difficulties that might be created both in
making desirable initial appointments and in responding to
unrelated and unforeseen litigation that might ariseduring the
period of the appointment. The committee recommends
deletion of this provision, with acomment in the Committee
Note that calls attention to the issue.

Severa additions are recommended for Rule 53(b)(2),
which sets out provisions that must appear in an order
appointing amaster. These additions were made in response
to comments by the Department of Justice, which has
extensive experience in litigation before masters. One of
these additions limits ex parte communications between
master and court to administrative matters unless the court
establishes broader limitsin the order appointing the master.
The"effectivedate” provision of Rule53(b)(4) isredrafted to
expresstheintended meaning moreclearly, and thisparagraph
is renumbered as paragraph (b)(3).

The review provisions of Rule 53(g)(3) and (4) are
changed substantially. Rule 53(g)(3) wasinitialy published
in aternative versions. The first version established a
presumption of de novo review on matters of fact unlessthe
order of appointment provided for clear-error review or the
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parties stipulated for finality. The second version attempted
to establish a pardlel to magistrate-judge practice,
establishing a presumption of clear-error review for "non-
substantive fact findings,” and de novo review for
"substantive fact issues." The committee recommends
adoption of a new version that improves upon the first
aternative. The new version requires de novo determination
of objectionsto fact findings unless the parties stipulate with
the court’s consent that review is for clear error, or that the
findings of a master appointed by consent or for pretrial or
post-trial duties will be final. The Committee Note adds a
reminder that the court may determine fact issues de novo
even if no party objects. These changes reflect severd
appellate decisions that reflect substantial doubts about the
authority of an Article Il judge to delegate responsibility to
amaster. Similar doubts underlie the recommendation that
(9)(4) be changed by deleting the provision that would allow
the partiesto stipulate that a master’ s conclusions of law will
be final.

Rule 53(i) was published in a form that reflected the
substantial tensionsthat surround appoi ntment of amagi strate
judge to act as special master. Severa comments suggested
that it is better not to address these questions in Rule 53.
Both the Committee on Administration of the Magistrate
Judges System and the Federal M agi strate Judges Association
recommended that subdivision (i) be abandoned. These
recommendations were persuasive. The committee
recommends deletion of Rule 53(i).
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Summary of Comments on Rule 53

General

Thomas Y. Allman, Esqg., D.C. Hearing Written Statement 01-CV-026: "The restated Rule[] * * *
53 seem[s] quite appropriate.” The change is "long overdue and quite useful.” Experience with
special masters shows that they free up overworked Magistrate Judges "while allowing a body of
expertise to build on aspecific case." The protections built into the appointment and management
process are consistent with a practical approach.

Peter J. Ausili, Esg., E.D.N.Y. Civil Justice Committee, D.C. Hearing 211 ff.: Rule 53 does need to
be revamped to bring it in line with common practice. A common role of special mastersisto
reduce the court’ s workload.

Federal Magistrate Judges Assn., 01-CV-057: "[O]verdl, the amendments provide an excellent
guideline and framework to regularize the practice of utilizing special masters and do reflect
contemporary practice. Therulesare most helpful in providing the court and counsel an effective
resource for the use of Special Masters* * *."

Section of Antitrust Law, ABA, 01-CV-072: Generally supportsthe "effortsto update the standards
for appointment and utilization of special masters. The Section * * * is of the view that Rule 53
should havelittleimpact on antitrust litigation. Because antitrust casestypically involve complicated
facts, the Section of Antitrust Law believes that the assigned judge, rather than a special master or
a magistrate judge, should supervise the pretrial phase of the case. Involvement of the assigned
judgefrom day one servesto educate the judge and minimizestheinefficienciesthat inevitably arise
when two or more judicial officers are involved in the pretrial phase of acase.”

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Agrees that there is room to explore more
creative models, and that they will be difficult to develop. And agrees that collaboration at least
between the Evidence and Civil Rules Committees will be required. Perhaps consideration of this
extensive Rule 53 revision should be postponed until this other "important further work" can be
done.

Margaret G. Farrell, Esg., 01-CV-092: Amendment is necessary to deal with issues not now
addressed by Rule 53. The treatment of pretrial, trial, and post-trial stages recognizes that these
distinctions are made by courts in present practice. Having studied these matters for the FJC, has
concludedthat itiswiseto require courtsto addressdiscreteissues (such asex parte communication)
but at the sametime allow judges considerablelatitude and discretion. Finally, the Noterecognition
of the diverse roles and functions performed by special masters "is a valuable modernization of the
rationale for the flexibility that Rule 53 has in fact provided.” But it might be wise to address the
appeal ability of an order appointing aspecial master. Mandamusisthe only method now available
beforefinal judgment; the standardsfor mandamus are demanding, and the burdensof cost and delay
of proceedingsthat |ead to final judgment cannot berestored. Aninterlocutory appeal provisionakin
to Rule 23(f) might be wise.
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On adifferent matter, suits against special masters for misfeasance and malpractice have been
dismissed onjudicial immunity grounds. See, e.g., Smithv. District of Columbia, No. 92-555, Order
No. 42192 (D.D.C.Apr.20, 1992), on appeal, No 93-7046 (DCCir.1993); Wagshal v. Foster, 1993
WL 84699 (D.D.C.). "Such immunity ought to apply, if at all, only when a special master is
performing judicial functions, not when he or she is performing administrative or other tasks not
judicial in nature. The Comment might acknowledge this issue and recognize that like other risks
of liability, this one can be insured by malpractice insurance or a bond, the costs of which are
properly included in the costs of the reference.”

Subdivision (a) - Appointment

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 212 ff.: (1) The committee
believesthat once the parties consent to amaster, further judicial authorization isnot necessary. (2)
The exceptional condition provisioniscarried forward; the committee believed exampleswould be
useful. Oneis mattersthat are unduly burdensome, as where the parties are so contentious that the
court isforced largely to ignoretherest of itsdocket. (Thewritten statement, 01-CV-056, adds: the
matter is overwhelming, or it "simply does not make sense for the judge to deal with the particular
matter.") (3) (8)(1)(C) dealswith pretrial and post-trial matters, but does not say so expressly. The
ruleitself might refer to pretrial matters, collateral mattersarising duringtrial, and post-trial matters.
(4) It placesahardship on small-firm lawyersto exclude them from appearing before the appointing
judgein other matters. (Thewrittenreport, 01-CV-056, notesthat some committee membersthought
the proposed rule is necessary to avoid the appearance of impropriety. The majority feared that
disgualification from cases already pending before the appointing judge would impose undue
hardship on clients.) (5) 01-CV-056: Rule 53(a) presently provides that a master can obtain awrit
of execution against a party who fails to pay court-ordered compensation. A magjority of the
committee believe that Rule 53(h) coversthe need; aminority believe the rule provision should be
restored.

Department of Justice, 01-CV-073: (Attaches the Department policy on the use of mastersin cases
involving the United States.) (1) The existing language of Rule 53(b) should be retained to
emphasize the need to limit appointment of trial masters: such appointment "shall be the exception
and not therule." Masters should not be appointed to all eviate casel oad problems, nor because acase
presents difficult technical issues. Nor isit appropriate to appoint a master whose decision will be
reviewed in substantial detail. Cost should be considered. (2) (a)(1)(C) is problematic for similar
reasons:. the reference to matters that cannot be effectively and timely addressed by ajudge may be
used to undermine the limits on appointment — (C) isnot explicitly limited to pretrial and post-trial
masters, and might be invoked to appoint a trial master without a need to show exceptiona
conditions. The rule should be revised to read: "address matters involving pretrial and post-trial
duties that cannot be addressed effectively and timely * * *." Finally, the Department agrees that
"[a] bsent some extraordinary situation, amaster should not serve as a court-appointed expert in the
same case."

Maritime Law Association, 01-CV-081: The Rule 53(a)(3) bar on appearing before the appointing
judge "is not necessary or appropriate. * * * When amaster is appointed in a maritime case, he or
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she often is a maritime specialist whose practice and that of his or her firm is concentrated in the
federal courts. Barring that lawyer (or possibly that lawyer’s firm) from appearing before the
appointing judge * * * would unnecessarily hinder the master or hisfirmin their representations of
thelir clients and would discourage the attorneys from accepting appointments * * *."

State Bar of California, Comm. on Fed. Cts., 01-CV-089: (a)(1)(C) seemsto permit reduction of the
"exception and not the rule" approach. Increased use of special masters, particularly those with
special expertise in particular disciplines, is generally beneficial. But Rule 53 should "not be too
readily invoked to facilitate appointment of special masters to act as discovery referees or as
settlement masters, where particular expertise or unigue experience isnot required.” Thisconcern
is heightened when the cost of a master is substantial, most particularly when the litigants have
modes means or amounts in controversy.

Margaret G. Farrell, Esq., 01-CV-092: (1) Elimination of the "exception not the rule" language of
present Rule 53 seems designed to reflect a different standard for pretrial and post-trial masters.
Application of Rule 53 now does distinguish — the conditions must be more exceptional to warrant
appointment of atrial master. Thisdistinction should beclarifiedintheRule. (2) And the language
of (8)(1)(C) is"problematic": it is not clear whether it limits appointments to duties that cannot be
performed by a judge or magistrate judge — such as mediation and settlement, or investigating
infractions of court orders and making findings on the basis of information obtained outside
evidentiary hearings. The Note could be revised to make clear the intent that masters can be
appointed both to perform dutiesthat could be performed by ajudge or magistrate judgeif onewere
available and also to perform duties that cannot be performed by ajudge or magistrate judge. (3) It
isnot clear that a master can be appointed to trial duties subject only to clear error review — see
subdivision (g).

Subdivision (b) - Order Appointing Master

Peter J. Ausili, Esg., E.D.N.Y. Civil Justice Committee, D.C. Hearing 215-216: The rule need not
requirethe judge to address questions of ex parte communicationsup front. Still, itisgood practice
to deal with thisin the order.

Department of Justice, 01-CV-073: Subdivisions(b) through (f) may provideahel pful structure, but
a number of specific concerns remain. (1) (b)(2)(A) does not refer to the parties conduct of the
hearing before the master, including the opportunity to be heard or to submit evidence. Present Rule
53(c) requires a record of evidence presented and excluded. The Rule "should require that the
appointing order describe specifically the manner of the parties’ presenting evidence and argument
before the master." Due process requires the protection of notice and hearing on the record,
especially if review isfor clear error; see Ruiz v. Estelle, 5th Cir.1982, 679 F.2d 1115, 1162-1163.
At least the Notes should reflect a presumption that if review isto be for clear error the appointing
order must require the master to hold a hearing and take evidence unless the parties consent
otherwise. (2) (b)(2)(A) does not address the special needs of masters involved in framing and
enforcing complex decrees. "The asserted occasional need for ‘ sweeping investigative powers,” as
well as the ‘limits on’ such powers * * * are of sufficient importance to require a more specific
statement of authority intheRule stext." A new subparagraph should requirethat the order describe
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"the nature and extent of a post-trial master’s investigative or enforcement powers, if any.” (3)
(b)(2)(B) addresses ex parte communications. Ex parte contactswith a master may be subject to the
same ethical constraints as contacts with ajudge; see Jenkinsv. Sterlacci, D.C.Cir.1988, 849 F.2d
627, 630; in re Joint Eastern & Southern Districts Antitrust Litigation, E.D., S.D.N.Y.1990, 737
F.Supp. 735, 739-740. Therule should state expressly apresumption that ex parte contactswith the
judge should be limited to administrative matters. (4) (b)(2)(C) should state a presumption that the
master’ srecord isto befiled in mattersin which thejudgeisto review and act on the master’ sreport,
order, or recommendations. A filing requirement would reduce uncertainty as to what constitutes
the record for review — see Shafer v. Army & Air Force Exchange Serv., 5th Cir.2002, 277 F.3d
788. One provision might be: "unless otherwise provided by the order of appointment, the master
shall filetherecord of all the materials on which he or she hasrelied in producing the order, report,
or recommendations. The record shall include atranscript of all proceedings held on the record.”
(5) (b)(3) permits amendment of the appointing order after notice to the parties. Literally, it would
permit changes in the duties of a master appointed on the parties' consent. A new sentence should
be added: "If the appointment of the master was by consent of the parties, any amendment of the
order must also be by the consent of the parties." (6) (b)(4) contemplatesthat the appointment order
take effect only after both events— the affidavit isfiled and the date set by the appointing order has
arrived. 1t should say "appointment takes effect on the later of" the two dates.

Maritime Law Assn., 01-CV-081: Restrictions or prohibition of ex parte communications with a
party are appropriate "in amost all instances,” but there is "no justification for requiring the
appointing order to state the circumstances in which a master may communicate ex parte with the
court. Indeed, we believe that free communication between the appointing judge and the appointed
master is essential for the effective utilization of the master.”

Subdivision (¢c) — Master’s Authority

Margaret G. Farrell, Esg., 01-CV-092: The Note addressesthe confidentiality of material submitted
toamaster. "In my experience,” the vital importance of confidentiality may be especially so "when
documents are produced in proceedings before a master who is trying to mediate or settle a case.”
It is not now clear whether a master can enter a protective order under Rule 26(c). "Perhaps the
guestion could be clarified."

Subdivision (f) - Master’s Report

Peter J. Ausili, Esg., E.D.N.Y. Civil Justice Committee, D.C. Hearing 214-215: The Rule does not
providefor circulation of adraft report, which isin the current rule. The Notereferstoit. It might
be put into the rule.

Subdivision (g) - Standards of Review

Prof. Anthony M. Sabino, 01-CV-67: Proposed Rule 53 seeksto be neutral, neither encouraging nor
discouraging use of masters. The proper standard of review is essential to maintain this balance.
Version Twoistroubling. De novo review of "substantive” fact issueswill invite disputes seeking
to distinguish substantivefactsfrom others. Theclear error standard for reviewing "non-substantive'
facts"simply putstoo much factfinding power in anonjudicial officer." Version Oneisbetter. De
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novo review of factfinding "provides a superior check and balance upon the work of the master, and
IS consonant with the constitutional authority of the Article Il courts." De novo review is also
appropriate for conclusions of law; the rule should not permit the partiesto stipulate that amaster’s
conclusions of law will befinal.

Peter J. Ausili, Esg., E.D.N.Y. Civil Justice Committee, D.C. Hearing 213-214: The clear error
standard should be the general provision, allowing a de novo standard on a particular issue when
necessary. A master might, for example, be appointed to conduct a Markman claim-construction
hearing in apatent case. Construction of the claim might turn on fact matters; it might be something
that could be decided as a matter of law on the face of the claim. In response to a question, agreed
that the issue of claim construction may be equivalent to a"quasi summary judgment.”

Committee on Administration of Magistrate Judges System, Hon. Harvey E. Schlesinger, 01-CV-
052: It isanomalous that under present Rule 53, and under the proposed versions as well, "a court
may givegreater deferenceto thefactual findings of anon-judge master than to those of amagistrate
judge." A magistrate judge’ srecommendations on a case-dispositive matter are reviewed de novo;
the proposal would permit clear error review.

Mikel L. Stout, Esq., 01-CV-054: Recommendsversion 2 of (g)(3). "Thiswould be consistent with
the manner in which the courts utilize the magistrate judge efforts in pretrial matters' and seems
better from experience.

Federal Magistrate JudgesAssn., 01-CV-057: (1) SupportsAlternative 1. Denovoreview of al fact
issues, unless otherwise specified in the appointing order, is appropriate. The distinction in
Alternative 2 between substantive fact issues and other fact issues"is one that is hard to articulate
under any general standard and thisdistinction will likely lead to collateral issueswith regard to the
matter of review." (2) "Wholeheartedly" supportsinclusion of the proposed (g)(5) standardtoreview
procedural rulings for abuse of discretion.

Department of Justice, 01-CV-057: (1) (g)(1) should say not that the court "may" but instead should
say "shall afford an opportunity to be heard. (2) The parties should have the right to select de novo
review, asincorporatedintheorder of appointment. Thefirst published alternative"providesamore
definitive statement of the factual burden of proof by which to apply a‘clear error’ rule of review."
The second alternative turns on the distinction between "substantive" and "non-substantive" issues:
this distinction "creates a potential for ambiguity and confusion,” but this alternative is "more
versatile, addressing, for example, fact-finding concerning discovery conduct. On balance, the
Department prefers the first version.” But it should be amended to express the parties’ right to
choose: (g)(3)(A) "thus would state that the court would decide all fact issues de novo unless ‘the
parties stipulate with the court’ s consent that the master’ s findings will be reviewed for clear error

Maritime Law Assn., 01-CV-081: Favor Version 1. But (1) the court’s consent should not be
necessary if the parties agree that the master’ s findings of fact will befinal. At the sametime, (2)
when the parties agree that the findings will be final, the court should retain jurisdiction, as in
arbitration, to ensure that the master has given the parties afair hearing. Former Admiralty Rule
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431/2 provided that in such circumstances the court would review the report according to the
principles governing review of an arbitral award. Rule 53(g) should add a new "(6) If the parties
have stipulated as provided above for the master’ s findings of fact to be final, such final findings
shall be subject to review by the appointing court under 9 U.S.C. 88 10-11 asif they were contained
in an arbitration award."

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Supports the first aternative, establishing de
novo review unlessthe appointing order specifiesadifferent standard. And also supports(g)(5) "as
it provides both a definite standard and one which will protect the rights of the litigants if applied
by the district court in the searching manner envisioned by the Advisory Committee.”

Margaret G. Farrell, Esqg., 01-CV-092: (1) Itisnot clear whether the default rule of clearly erroneous
review "applies where amaster makes findings or recommendations based on something other than
a formal evidentiary hearing." In current practice, discovery/settlement masters and post-tria
masters "do, in fact, make findings based on information — like the inspection of prisons— that is
not gained at aformal evidentiary hearing." Due process problems are raised by limiting review to
clear error. Some courtsnow providefor adenovo evidentiary hearing at the request of an objecting
party when a master finds facts on the basis of an informal fact-finding proceeding. (2) Articlelll
may not permit a clear-error standard of review for findings "of the merits of liability." Case law
provides uncertain guidance. See U.S. v. Microsoft Corp., D.C.Cir.1998, 147 F.3d 935; In re
Bituminous Coal Operators Assn., D.C.Cir.1991, 949 F.2d 1165, 1169; Staublev. Warrob, Inc., 1st
Cir.1992, 977 F.2d 690, 694, 695. (And Stauble should not be cited for its pretrial aspects[p. 137]:
in the court of appeals the major issue was the master’ strial role.

Subdivision (i) - Magistrate Judges

Committee on Administration of Magistrate Judges System, Hon. Harvey E. Schlesinger, 01-CV-
052: (1) Subdivision (i) and associated "commentary” should be deleted. The paragraph beginning
a the bottom of p. 135 should be deleted, and replaced by this: "Title 28 U.S.C. § 636(b)(2)
authorizes courts to appoint United States magistrate judges as special masters under the Federal
Rulesof Civil Procedure. For thisreason, |languagereferring to magistratejudgesin thecurrent Rule
53 is eliminated as unnecessary. Because the range of duties assignable to magistrate judges is
comprehensive even without recourse to special master provisions, see generally 28 U.S.C. § 636,
courtshave seldom invoked those provisions, although they retaintheoptiontodo so." (2) TheNote
"could be changed to make clear that a magistrate judge retains his or her statutory contempt
authority even when serving as a master." See 8 636(e)(2), added in 2000.

Mikel L. Stout, Esg., 01-CV-054: Would del ete the second sentence of (i). Thereisno needtolimit
the authority to appoint a magistrate judge whenever the court finds appointment appropriate.

Federal Magistrate Judges Assn., 01-CV-057: Recommends deletion of all of subdivision (i).
Continued "inclusion of magistrate judges in this role would undermine the position and authority
of magistrate judges as judicia officers and would be inconsistent with the best utilization for
magistrate judges.” The role of magistrate judges acting as judges has continued to expand.
Although 8 636(b)(2) providesfor actsas special master under the Federal Rulesof Civil Procedure,
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thisstatute wasadopted beforelater expansions of magistratejudge authority, and "isnow obsolete.”
Appointment of magistrate judges as special mastersis becoming increasingly rare. Proposed Rule
53(a)(1)(c) limits appointment of special mastersto mattersthat cannot be addressed effectively by
adistrict judge or magistrate judge; this recognizes that a magistrate judge may appoint a master,
either for such pretrial matters as discovery or when a magistrate judge is exercising consent
jurisdiction for trial. Application of Rule 53 to magistrate judges would be inconsistent with the
standards of review set in 8 636, which provides de novo review on dispositive mattersand "clearly
erroneous or contrary to law" review on other matters. A magistrate judge appointed under Rule 53
would be reviewed by these standards only if adopted in the appointing order. The alternative of
appointing a magistrate judge as master only when specifically authorized by a statute other than §
636(b)(2) would create confusion. Congress can enact specific statutes, such as § 2000(e)(5); that
disposes of those specific matters.

Prof. Anthony M. Sabino, 01-CV-67: Thereisvery good reason to limit appointment of amagistrate
judge "to prevent confusion over a Magistrate Judge’ s duties as aready clearly defined in Title 28
* * * " ]tisbetter to eliminate any confusion of by eliminating this provision entirely. We should
"keep Magistrate Judges and special masters at a respectful distance from one another." Thiswill
avoid any conflict with ArticleIll.

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Supports deletion of the second sentence of (i),
"leaving theissuesto the evolution of developing practice and experience." Thisarisesin part from
concerns about substituting non-judicial officersfor judicial officers, including magistrate judges.
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PROPOSED AMENDMENTSTO THE
FEDERAL RULESOF CIVIL PROCEDURE

Rule53. Masters
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(a) Appointment.

(1)  Unless a statute provides otherwise, a court may

appoint a master only to:

(A) perform duties consented to by the parties;

(B) holdtria proceedingsand makeor recommend
findings of fact on issuesto be decided by the court

without ajury if appointment is warranted by

(i) some exceptional condition, or

(ii) the need to perform an accounting or

resolve adifficult computation of damages; or
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(C) address pretrial and post-trial matters that
cannot be addressed effectively and timely by an

available district judge or magistrate judge of the
district.

(2) A master must not have arelationship to the parties,
counsel, action, or court that would require
disgualification of ajudge under 28 U.S.C. § 455 unless
the parties consent with the court's approva to

appointment of a particular person after disclosure of a

any potential grounds for disqualification.

(34) In appointing a master, the court must consider the

fairness of imposing the likely expenses on the parties

and must protect against unreasonable expense or delay.

Order Appointing M aster.

(1)—Hearing Notice. The court must give the parties
notice and an opportunity to be heard before appointing

a master. A paty may suggest candidates for
appointment.
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(2) Contents. The order appointing a master must

direct the master to proceed with all reasonablediligence

and must state:

(A) themaster’ sduties, including any investigation
or _enforcement duties, and any limits on the

master’ s authority under Rule 53(c);

(B) the circumstances; — if any; — in which the

master may communicate ex parte with the court or

(C) thenature of the materialsto be preserved and
filed as the record of the master’s activities;

(D) the time limits, method of filing the record,

other procedures, and standards for reviewing the
master'sorders, findings, and recommendations; and

(E) thebasis, terms, and procedure for fixing the

master's compensation under Rule 53(h).
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(34) Entry of Order. EffectivebBate—A—master's
appoeintment-takes-effect The court may enter the order
appointing a master only after the master has filed an

affidavit disclosing whether there is any ground for
disqualification under 28 U.S.C. 8 455 and, if aground
for disqualification is disclosed, after the parties have

consented with the court’'s approval to waive the

disgualification.

(43) Amendment. The order appointing a master may
be amended at any time after noticeto the parties, and an
opportunity to be heard.

(c) Master's Authority. Unless the appointing order

expressly directs otherwise, amaster has authority to requlate

all proceedings and take all appropriate measuresto perform

fairly and efficiently the assigned duties. The master may by

order impose upon a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend to-the-€outt
; a contempt sanction against a part

and sanctions against a nonparty.

(d) Evidentiary Hearings. Unless the appointing order

expressly directs otherwise, a master conducting an
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evidentiary hearing may exercisethe power of the appointing

court to compel, take, and record evidence.

() Master'sOrders. A master who makes an order must

file the order and promptly serve a copy on each party. The

clerk must enter the order on the docket.

(f) Master'sReports. A master must report to the court as

required by the order of appointment. The master must file

the report and promptly serve a copy of the report on each

party unless the court directs otherwise.

(g) Action on Master's Order, Report, or

Recommendations.

(1) Action. In acting on a master’s order, report, or

recommendations, the court tay must afford an

opportunity to be heard and may receive evidence, and

may: adopt or affirm; modify; wholly or partly reject or

reverse; or resubmit to the master with instructions.

(2) Time To Object or Move. A party may file
objections to — or a motion to adopt or modify — the

master’ sorder, report, or recommendations no later than

20 days from the time the master’'s order, report, or
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recommendations are served, unless the court sets a

different time.
(3) Fact Findings erRecommendations.
{Recommended New Version} The court must decide de

novo all objections to findings of fact made or

recommended by a master unless the parties stipulate

with the court’ s consent that:

(A) themaster'sfindingswill bereviewedfor clear

error, or

(B) thefindings of amaster appointed under Rule
53(a)(1)(A) or (C) will befinal.
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(4) Legal Conclusions guesttons.  The court must
decidedenovo all objectionsto conclusionsof law made
or recommended by a master H—aeting—under—Rule

£(5) Procedural M atter s Biseretiort. Unless the order

of appointment establishesadifferent standard of review,
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the court may set aside amaster’ s ruling on aprocedurd

matter only for an abuse of discretion.}

Compensation.

(1) Fixing Compensation. The court must fix the

master’' s compensation before or after judgment on the

basis and terms stated in the order of appointment, but

the court may set anew basis and terms after notice and

an opportunity to be heard.

(2) Payment. The compensation fixed under Rule
53(h)(1) must be paid either:

(A) by aparty or parties; or

(B) from a fund or subject matter of the action

within the court's control.

(3) _Allocation. The court must all ocate payment of the

master's _compensation _among the parties after

considering the nature and amount of the controversy,

the means of the parties, and the extent to which any

party is more responsible than other parties for the

reference to a master. An interim allocation may be

amended to reflect a decision on the merits.
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OCOoO~NOOOUILDS,WN B

(i) Appointment of M agistrate Judge. A magistratejudge

issubject to thisrule only when the order referring amatter to

the magistrate judge expressly provides that the referenceis
made under this rule. Ynless-atdthorizedby-a-statute-other

Committee Note

Rule 53 is revised extensively to reflect changing
practicesin using masters. From the beginningin 1938, Rule
53 focused primarily on special masters who perform trial
functions.  Since then, however, courts have gained
experience with masters appointed to perform a variety of

pretrlal and post- trlal functlons A—&udy—by—the—FederaP

haveeemefe—beasagﬁed-teﬁasters Seewlllglng Hooper
Leary, Miletich, Reagan, & Shapard, Special Masters
Incidence and Activity (FJC 2000). This revised Rule 53
recognizes that in appropriate circumstances masters may
properly be appointed to perform these functions and
regul ates such appointments. Rule 53 continues to address
trial mastersaswell, but permits appointment of atrial master
in an action to be tried to a jury only if the parties consent.
The new rule clarifies the provisions that govern the
appointment and function of masters for al purposes. Rule
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53(g) also changes the standard of review for findings of fact
made or recommended by a master. The core of the original
Rule 53 remains, including its prescription that appointment
of amaster must be the exception and not the rule. Rute53
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Special masters are appointed in many circumstances

outside the Civil Rules. Rule 53 applies only to proceedings
that Rule 1 brings within its reach.

Subdivision (a)(1)

District judges bear trtttal-and primary responsibility for
the work of their courts. A master should be appointed only
in restrieted limited circumstances. Subdivision (a)(1)
describes three different standards, relating to appointments
by consent of the parties, appointments for trial duties, and
appointments for pretrial or post-trial duties.

Consent Masters.  Subparagraph (a)(1)(A) authorizes
appomtment of amaster with the partles consent Cotirts

consent does not requirethat the court makethe appoi ntment
the court retains unfettered di scretl onto refuse app0| ntment

Trial Masters. Use of mastersfor the core functions of trial
has been progressively limited. These limits are reflected in
the provisons of subparagraph (a)(1)(B) that restrict
appointmentsto exercisetrial functions. The Supreme Court
gave clear direction to thistrend in La Buy v. Howes Leather
Co., 352 U.S. 249 (1957); earlier roots are sketched in Los
Angeles Brush Mfg. Corp. v. James, 272 U.S. 701 (1927). As
tononjury trials, thistrend has devel oped through elaboration
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of the "exceptiona condition” requirement in present Rule
53(b). Thisphraseisretained, and will continue to have the
same force as it has developed. Although the provision that
areference"shall bethe exception and not therule" isdel eted,
its meaning is embraced for this setting by the exceptional
condition requirement.

Subparagraph (a)(1)(B)(ii) carriesforward the approach
of present Rule 53(b), which exempts from the "exceptional
etredmstaneecondition” requirement "matters of account and
of difficult computation of damages." This approach is
justified only asto essentially ministerial determinations that
require mastery of much detailed information but that do not
require extensive determinations of credibility. Evaluations
of witness credibility should only be assigned to atrial master
when justified by an exceptional condition.

The use of a trial master without party consent is
abolished asto mattersto be decided by ajury unlessastatute

prowd&s for thIS practlce H=eseﬁt—Ru+e—53(-b)—au’fheﬁi‘es
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Abolition of the direct power to appoint atrial master as
to issuesto be decided by th ajury ease leavestheway freeto

appoint atrial master with the consent of all parties. As+

appetntamaster: A trial master should be appointedinajury
case, with consent of the parties and concurrence of the court,
only if the parties waive jury trial with respect to the issues
submitted to the master or if the master’s findings are to be
submitted to the jury as evidence in the manner provided by
former Rule 53(e)(3). In no circumstance may a master be
appointed to preside at ajury trial.

Thecentral function of atrial master isto presideover an
evidentiary hearing on the merits of the claims or defensesin
the action. This function distinguishes the trial master from
most functions of pretrial and post-trial masters. If any
master is to be used for such matters as a preliminary
injunction hearing or a determination of complex damages
issues, for example, the master should be atrial master. The
line, however, is not distinct. A pretrial master might well
conduct an evidentiary hearing on a discovery dispute, and a

post-trial master might may-ofterteedto conduct evidentiary
hearings on questions of compliance.
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Rule 53 has long provided authority to report the
evidence without recommendations in nonjury trials. This

authorlty IS omltted from Rul e 53(a)(1)(B) JI:her&sanwhﬁ

eotrt: In speeraP some circumstances a master may be
appoi nted under Rule53(a)(1)(A) or (C) to take evidence and

For nonjury cases, a master also may be appointed to
assist the court in discharging trial duties other than

onductl ng an eV| dentlary hearl ng eauﬁs—eeeasreﬁaHy-have
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Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C)
authorizesappoi ntment of amaster to perfoerm addresspretrial
or post-trial ettres matters. Appointment islimited to matters
that cannot be addressed effectively and in atimely fashion by
an available district judge or magistrate judge of the district.
A master’s pretrial or post-trial duties may include matters
that could be addressed by a judge, such as reviewing
discovery documentsfor privilege, or dutiesthat might not be
suitable for ajudge. Some forms of settlement negotiations,
investigations, or administration of an organization are
familiar examples of dutiesthat ajudge might not feel freeto
undertake.

Magistrate Judges. Particular attention should be paid to the
prospect that a magistrate judge may be available for special
assignments to-respend-to-high-needcases. United States
magistrate judges are authorized by statute to perform many
pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).
Ordinarily a district judge who delegates these functions
should refer them to a maglstrate ] udge acti ng as maglstrate

IS statutory authorltv to appoint a magistrate judge as specid

master. 28 U.S.C. 8 636(b)(2). In specia circumstances, or
when expressly authorized by astatute other than 8 636(b)(2),
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it may be appropriate to appoint a magistrate judge as a
master when needed to perform functions outside those listed

in § 636(b)(1) qihese—advaﬁfages—are—ﬁaest—dey—ta—be

magrstratefudges— There ISNO apparent reason to appoint a
magistrate judge to perform as master duties that could be
Derformed |n the roIe of maqrstrate judge. qihe—afua&raﬁ

fuﬁetreﬁs—ﬁet—exereselv—eﬁumera&ed—m%—%b)— Party
consent is required for trial before a magistrate judge,
moreover, and this requirement should not be undercut by
resort to Rule 53 unless specifically authorized by statute; see

42 U SC 8 2000e5(f)(5)—5ubdrvrsraﬁ—®—requrres—that
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Pretrial Masters. The appointment of masters to participate
inpretrial proceedingshasdevel oped extensively over thelast
two decades as some district courts have felt the need for
addltl ond help in managl ng compl ex I|t|gat|on Reﬂeetreﬁs

Aﬁﬂaee—Y—?e—F—zd—lee—f&h—eH%E)— ThIS practlce IS not
well regulated by present Rule 53, which focuses on masters

ResearchJotrnal143: Rule 53 is amended to confirm the
authority to appoint — and to regulate the use of — pretrid
masters.
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A Ppretrial masters should be appointed only when the

Direct judicia performance of judicia functlons may be
particularly important in cases that involve important public

issues or many partles Appemﬁﬂent—ef—a—mam

extreme, a broad deI egatlon of pretnal responsibili |ty aswell
asadelegation of trial responsibilities can run afoul of Article
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A master also may be appointed to address matters that
blur the divide between pretrial and trial functions. The
court’ sresponsibility to interpret patent claims as amatter of
law, for example, may be greatly assisted by appointing a
master who has expert knowledge of the field in which the
patent operates. Review of the master’s findings will be de

novo under Rule 53(g)(4), but the advantages of initial
determination by a master may make the process more
effective and timely than disposition by the judge acting
alone. Determination of foreign law may present comparable
difficulties. The decision whether to appoint a master to
address such mattersisgoverned by subdivision (a)(1)(C), not
the trial-master provisions of subdivision (a)(1)(B).
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Post-Trial Masters. Courts have cometo rely extenstvely on
masters to assist in framing and enforcing complex decrees;
partredtarhyHrnstitutionatreform-titigation. Surrent Present
Rule 53 does not directly address this practice. Amended
Rule 53 authorizes appointment of post-trial mastersfor these
and similar purposes. The constraint of subdivision (a)(1)(C)
limits this practice to cases in which the master’'s duties
cannot be performed effectively and in atimely fashion by an
available district judge or magistrate judge of the district.
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Reliance on a master is appropriate when a complex decree
requires complex policing, particularly when a party has
proved resistant or intransigent. This practice has been
recognized by the Supreme Court, see Local 28, Sheet Metal
Workers' Internat. Assn. v. EEOC, 478 U. S 421, 481- 482
(1986). i y >

244-245+(5th-C—1979)- The master’s role in enforcement
may extend to investigation in ways that are quite unlike the
tradltlonal role of jUdICIa| offlcers in an adver&ary system
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Expert Witness Overlap. This rule does not address the
difficulties that arise when a single person is appointed to
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combination of functions is involved, the Rule 53(a)(1)(B)
limit that confinestrial mastersto issuesto be decided by the
court does not apply to a person who also is appointed as an
expert witness under Evidence Rule 706.

Subdivision (a)(2), and (3);and-(4).

Masters are subject to the Code of Conduct for United
States Judges, with exceptions spelled out in the Code.
Special care must be taken to ensure that there is no actual or
apparent conflict of interest involving amaster. The standard
of disqualification is established by 28 U.S.C. § 455. The
affidavit required by Rule 53(b)(3) 4)yA) provides an
important source of information about possible grounds for
disqualification, but careful inquiry should be made at the
time of making theinitial appointment. The disqualification
standards established by § 455 are strict. Becauseamaster is
not a public judicia officer, it may be appropriate to permit
the partiesto consent to appointment of a particular person as
master in circumstancesthat would requiredisqualification of
ajudge. The judge must be careful to ensure that no party
feelsany pressureto consent, but with such assurances— and
with the judge’ s own determination that thereis no troubling
conflict of interests or disquieting appearance of impropriety
— consent may justify an otherwise barred appointment.

One potential disqualification issue is peculiar to the
master’s role. It may happen that a A master who is an
attorney may represents a client whose litigation is assigned
to the judge who appointed the attorney as master. Other
partiesto the litigation may fear that the attorney-master will
gain specia respect from the judge. A flat prohibition on
appearance before the appointing judge during the time of
service as master, however, might in some circumstances
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unduly limit theopportunity to make adesirabl e appoi ntment.
These matters may be requlated to some extent by state rules
of professional responsibility. The question of present
conflicts, and the possibility of future conflicts, can be
considered at the time of appointment. Depending on the
circumstances, the judge may consider it appropriate to
impose anon-appearance condition on thelawyer master, and
perhaps on the master’ s firm as well.

Subdivision (b)

Theorder appointing apretrial master isvitally important
in informing the master and the parties about the nature and
extent of the master's duties and authority. Care must be
taken to make the order as precise as possible. The parties
must be given notice and opportunity to be heard on the
guestion whether a master should be appointed and on the
terms of the appointment. To the extent possible, the notice
should describe the master's proposed duties, time to
complete the duties, standards of review, and compensation.
Often it will be useful to engage the parties in the process of
identifying the master, inviting nominations, and reviewing
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potential candidates. Party involvement may be particularly
useful if apretrial master is expected to promote settlement.

Thehearing requirement of Rule53(b)(1) can besatisfied
by an opportunity to make written submissions unless the
circumstances require live testimony.

Rule 53(b)(2) atso requires precise designation of the
master's duU&s and authorlty ¥here—sheu+d—be—ﬁe—deubt

ensurepeﬁﬁefmaﬁee Iearldentlflcatlonofanvlnv&ethatlnq

or_enforcement duties is particularly important. Clear

delineation of topics for any reports or recommendations is
aso an important part of this process. And tit aso is
important to protect against delay by establishing a time
schedule for performing the assigned duties. Early
designation of the procedure for fixing the master's
compensﬁtl onaso may prow de useful gw danceto the part| es.
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Ex parte communi cations between amaster and the court
present troubling questions. ©ften Ordinarily the order
should prohibit such communications apart—+from
admintstrative-matters, assuring that the parties know where
authority is lodged at each step of the proceedings.
Prohibiting ex parte communications between master and
court also can enhance the role of a settlement master by
assuring the parties that settlement can be fostered by
confidential revelationsthat will not be shared with the court.
Y et there may be circumstances in which the master'sroleis
enhanced by the opportunity for ex parte communications
with thecourt. A master assigned to help coordinate multiple
proceedings, for example, may benefit from off-the-record
exchanges with the court about logistical matters. The rule
does not directly regulate these matters. It requires only that
the court fineg-good-catse exercise its discretion and address
the topic in the order of appointment.

Similarly difficult questions surround ex parte
communications between a master and the parties. Ex parte
communications may be essential in seeking to advance
settlement. Ex parte communications aso may prove useful
in other settings, as with in camera review of documents to
resolve privilege questions. In most settings, however, ex
parte communicationswith the parties should be discouraged
or prohibited. The rule gdeestotprovidetirectguitance bt
€lees requires that the court address the topic in the order of
appointment.

Subdivision (b)(2)(C) provides that the appointment
order must state the nature of the materials to be preserved
andfiled astherecord of the master’ sactivities, and (b)(2)(D)
requires that the order state the method of filing the record.
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It isnot feasible to prescribe the nature of the record without
regard to the nature of the master’'s duties. The records
appropriate to discovery duties may be different from those
appropriate to encouraging settlement, investigating possible
violations of acomplex decree, or making recommendations
for trial findings. A basic requirement, however, is that the
master must make and file a compl ete record of the evidence
considered in making or recommending findings of fact on
the basis of evidence. The order of appointment should
routinely include this requirement unless the nature of the
appointment precludesany prospect that the master will make
or_recommend evidence-based findings of fact. In some
circumstances it may be appropriate for a party to file
materialsdirectly with the court as provided by Rule 5(e), but
in many circumstances filing with the court may be
inappropriate.  Confidentiality is witaly important with
respect to many materialsthat may properly be considered by
amaster. Materials in the record can be transmitted to the
court, and filed, in connection with review of a master’'s
order, report, or recommendations under subdivisions (f) and
(9)- Independently of review proceedings, the court may direct
filing of any materialsthat it wishesto make part of the public
record.

The provision in subdivision (b)(2)(D) that the order
must_state the standards for reviewing the master’s orders,
findings, and recommendations is a reminder of the
provisionsof subdivision (g)(3) that recognize stipul ationsfor
review |less searching than the presumptive requirement of de
novo decision by the court. Subdivision (b)(2)(D) does not
authorize the court to supersede the limits of subdivision

(@)(3).
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In setting the procedure for fixing the master's
compensation, it is useful at the outset to establish specific

gwdellnesto control total expense ?heerderef—appemmﬂeﬁt

eumul—atrveexpeﬁses Thecourt has power under subdrvr sion

(h) to change the basis and terms for determining

compensati on;but-shotterecoghize thetskof tunfair-sarprise

after notice to the parties.

Subdivision (b)(34) permitsentry of the order appointing
a master only after deseﬁbee—ﬂﬂeeﬁeemfede&eef—&masteﬁs
the
master has flled an affidavit disclosing whether there is any
ground for disqualification under 28 U.S.C. § 455. If the
affidavit discloses a possible ground for disqualification, the

order can enter appoitment-cantake-effect only if the court
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determinesthat thereisno ground for disqualification or if the

parties, knowing of the ground for disqualification, consent

Theprovisionin Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial
order. Anything that could be donein theinitial order can be
done by amendment. The hearing reguirement can be
satisfied by an opportunity to make written submissions
unless the circumstances require live testimony.

Subdivision (c)

Subdivision (c) is a simplification of the provisions
scattered throughout present Rule 53. It is intended to
provide the broad and flexible authority necessary to
discharge the master’ s responsibilities. The most important
delineation of a master’ s authority and dutiesis provided by
the Rule 53(b) appointing order. H-is-madeclearthat-the

: ; . I VBN
Subdivision (d)

The subdivision (d) provisions for evidentiary hearings
are reduced from the extensive provisionsin current Rule 53.
Thissimplification of theruleis not intended to diminish the
authority that may be delegated to a master. Reliance is
placed on the broad and general terms of subdivision (c).
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Subdivision (e)

Subdivision (€) provides that a master's order must be
filed and entered on the docket. It must be promptly served
on the parties, a task ordinarily accomplished by mailing or
other means as permitted by Rule 5(b). In some
circumstancesit may be appropriate to have the clerk's office
assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisionsof present
Rule 53(e)(1). The report is the master's primary means of
communication with the court. The materialsto be provided
to support review of the report will depend on the nature of
the report. The master should provide all portions of the
record preserved under Rule 53(b)(2)(C) that the master
deems relevant to the report. The parties may designate
additional materialsfromtherecord, and may seek permission
to supplement therecord with evidence. The court may direct
that additional materials from the record be provided and
filed. Given the wide array of tasks that may be assigned to
a pretrial master, there may be circumstances that justify
sealing a report or review record against public access — a
report on continuing or failed settlement efforts is the most
likely example. A post-trial master may be assigned dutiesin
formulating a decree that deserve similar protection. Such
circumstances may even justify denying access to the report
or review materials by the parties, although this step should
be taken only for the most compelling reasons. Sealing is
much less likely to be appropriate with respect to a tria
master’ s report.
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Before formally making an order, report, or
recommendations, a master may find it helpful to circulate a
draft to the parties for review and comment. The usefulness
of this practice depends on the nature of the master's
proposed action.

Subdivision (g)

The provisions of subdivision (g)(1), describing the
court’s powers to afford a hearing, take evidence, and act on
amaster’ sorder, report, or recommendations are drawn from
present Rule 53(e)(2), but are not limited, as present Rule
53(e)(2) islimited, to the report of atrial master in anonjury
action. The requirement that the court must afford an
opportunity to be heard can be satisfied by taking written
submissions when the court acts on the report without taking

live testimony.

The subdivision (g)(2) time limits for objecting to— or
seeking adoption or modification of — a master's order,
report, or recommendatlons are |mportant They are not
jurisdictional. - 3 ¢ o
aAlthough a court may properly refuse to entertain unti mely

review proceedings, theremtstbepewerto court may excuse
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the failure to seek timely review. The basic time period is
lengthened to 20 days because the present 10-day period may
be too short to permit thorough study and response to a
complex report dealrng with complex Irtrgatron No—trme

aKeS
a

ma&eﬁeordeﬁrepert—eﬁreeommeﬁdatreﬁs If no partv asks

the court to act on a master’s report, Fthe court remats is

free to adopt the master’s action or to disregard it at any
relevant por ntrntheproceedr ngs +Hheeou1=t—takeﬁ—ﬁoaetroﬁ

Subdivision (g)(3) establishesthe standardsof review for
amaster’ s findings of fact or recommended findings of fact.
The court must decide de novo all objections to findings of
fact made or recommended by the master unless the parties
stipulate, with the court’s consent, that the findings will be
reviewed for clear error or — with respect to a master
appointed on the parties consent or appointed to address
pretrial or post-trial matters — that the findings will be final.
Clear-error review is more likely to be appropriate with
respect to findings that do not go to the merits of the
underlying claims or defenses, such as findings of fact
bearing on a privilege objection to adiscovery request. Even
if no objection is made, the court isfreeto decide the facts de
novo; to review for clear error if an earlier approved
stipulation provided clear-error review; or to withdraw its
consent to astipulation for clear-error review or finality, and
then to decide de novo. If the court withdraws its consent to
a stipulation for finality or clear-error review, it may or
reopen the opportunity to object.
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Under Rule 53(qg)(4), the court must decide de novo all
objections to conclusions of law made or recommended by a
master. As with findings of fact, the court also may decide
conclusions of law de novo when no objection is made.

Apart from factual and legal questions, masters often
make determinations that, when made by atria court, would
betreated as matters of procedural discretion. The court may
set a standard for review of such matters in the order of
appointment, and may amend the order to establish the
standard. If no standard is set by the original or amended
order appointing the master, review of procedural mattersis
foraﬁabuse of dlscretlon qiheabus&ef—drseretreﬁﬂaﬁdard

subordinate role of the master means that the trial court’s
review for abuse of discretion tstteh may be more searching
than the review that an appel Iate court makes of atria court.
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If amaster makes a recommendation on any matter that
does not fall within Rule 53(g)(3). (4), or (5), the court may
act on the recommendation under Rule 53(q)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for
carein app0| nting private persons as masters. ?hebufda%eﬁ

Payment of the master’s fees must be allocated among
the parties and any property or subject-matter within the

court’s control. Many-fectorsteonumerodsto-endmerate;
may-affectthe-aHoeation: The amount in controversy and the

means of the parties may provide some guidance in making

the aI I ocatl on. —aIfheugl%ﬁ—rs—erlﬂy—te—beﬁefﬁmpeﬁaﬁt—m




Report of the Civil Rules Advisory Committee

Page -94-

873
874
875
876
877
878
879
880
881
882
883
884
885
886

887
888
889
890
891

892
893
894
895
896

897

898
899
900
901
902

The nature of the dlspute also may be |mportant — parU&s
pursuing matters of publicinterest, for example, may deserve
special protection. A party whose unreasonable behavior has
occasioned the need to appoint a master, on the other hand,
may properly be charged all or amajor portion of the master's
fees. It may be proper to revise an interim alocation after
decision onthemerits. Therevision need not await adecision
that isfinal for purposes of appeal, but may be madeto reflect
disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be
stated in the order of appointment. The court retains power
to alter the initial basis and terms, after notice and an
opportunity to be heard, but should protect the parties against
unfair surprise.

The provision of former Rule 53(a) that the "provision
for_compensation shall not apply when a United States
Magistrate Judgeisdesignated to serveasamaster” isdel eted
aS__unnecessary. Other provisions of law preclude

compensation.

Subdivision (i)
Rule53(|)carr|esforward nch gedformer Rule53(f)
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Rule 23

Rule 23. Class Actions

* k k * %

(c) Determining by Order Whether to Certify a Class Action;
Appointing Class Counsel; Notice and Membership in Class;
Judgment; Multiple Classes and Subclasses.

(1) (A) When aperson suesor issued as arepresentative of a
class, the court must — at an early practicable time —
determine by order whether to certify the action asaclassaction.

(B) Anorder certifying aclass action must definethe class
and the class claims, issues, or defenses, and must appoint
class counsal under Rule 23(g).

(C) An order under Rule 23(c)(1) may be atered or
amended before final judgment.

(2) (A) For any class certified under Rule 23(b)(1) or (2), the
court may direct appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court
must direct to class members the best notice practicable
under the circumstances, including individual notice to all
members who can be identified through reasonable effort.
The notice must concisely and clearly state in plain, easily
understood language:

. the nature of the action,
. the definition of the class certified,

. the class claims, issues, or defenses,
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. that a class member may enter an appearance
through counsel if the member so desires,

. that the court will exclude from the class any
member who requests exclusion, stating when
and how members may elect to be excluded,
and

. the binding effect of aclassjudgment on class
members under Rule 23(c)(3).

(3 The judgment in an action maintained as a class action
under subdivision (b)(1) or (b)(2), whether or not favorable to
the class, shall include and describe those whom the court finds
to be members of the class. The judgment in an action
maintained asaclass action under subdivision (b)(3), whether or
not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was
directed, and who have not requested exclusion, and whom the
court finds to be members of the class.

(4) When appropriate (A) an action may be brought or
maintained as a class action with respect to particular issues, or
(B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.

* k k * %

Committee Note

Subdivision (c). Subdivision (c) isamended in several respects.
Therequirement that the court determinewhether to certify aclass"as
soon as practicable after commencement of an action” isreplaced by
requiring determination "at an early practicable time." The notice
provisions are substantially revised.



Report of the Civil Rules Advisory Committee

Page -98-

Paragraph (1). Subdivision (c)(1)(A) is changed to require that
the determination whether to certify a class be made "at an early
practicable time." The "as soon as practicable" exaction neither
reflects prevailing practice nor captures the many valid reasons that
may justify deferring theinitial certification decision. See Willging,
Hooper & Niemic, Empirical Study of Class Actionsin Four Federal
District Courts: Final Report to the Advisory Committee on Civil
Rules 26-36 (Federal Judicia Center 1996).

Timemay beneeded to gather information necessary to makethe
certification decision. Although an evauation of the probable
outcome on the merits is not properly part of the certification
decision, discovery in aid of the certification decision often includes
information required to identify the nature of the issuesthat actually
will be presented at trial. In this sense it is appropriate to conduct
controlled discovery into the "merits,” limited to those aspects
relevant to making the certification decision on an informed basis.
Active judicial supervision may be required to achieve the most
effective balance that expedites an informed certification
determination without forcing an artificial and ultimately wasteful
division between "certification discovery" and "meritsdiscovery.” A
critical needisto determine how the casewill betried. Anincreasing
number of courts require a party requesting class certification to
present a"trial plan” that describes the issues likely to be presented
at trial and tests whether they are susceptible of class-wide proof.
See Manua For Complex Litigation Third, 8§ 21.213, p. 44; 8§ 30.11,
p. 214; 8 30.12, p. 215.

Other considerations may affect the timing of the certification
decision. The party opposing the class may prefer to win dismissal
or summary judgment as to the individua plaintiffs without
certification and without binding the class that might have been
certified. Time may be needed to explore designation of class
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counsel under Rule 23(g), recognizing that in many casesthe need to
progress toward the certification determination may require
designation of interim counsel under Rule 23(g)(2)(A).

Although many circumstances may justify deferring the
certification decision, active management may be necessary to ensure
that the certification decision is not unjustifiably delayed.

Subdivision (c)(1)(C) reflects two amendments. The provision
that aclass certification "may be conditional" isdeleted. A court that
isnot satisfied that the requirements of Rule 23 have been met should
refuse certification until they have been met. The provision that
permitsalteration or amendment of an order granting or denying class
certification is amended to set the cut-off point at final judgment
rather than "the decision on the merits." This change avoids the
possible ambiguity in referring to "the decision on the merits."
Following a determination of liability, for example, proceedings to
define the remedy may demonstrate the need to amend the class
definition or subdivide the class. In this setting the final judgment
conceptispragmatic. Itisnot the same asthe concept used for appedl
purposes, but it should be flexible, particularly in protracted
litigation.

Theauthority to amend an order under Rule 23(c)(1) beforefinal
judgment does not restore the practice of "one-way intervention” that
was rejected by the 1966 revision of Rule 23. A determination of
liability after certification, however, may show a need to amend the
class definition. Decertification may be warranted after further
proceedings.

If thedefinition of aclasscertified under Rule 23(b)(3) isatered
to include members who have not been afforded notice and an
opportunity to request exclusion, notice — including an opportunity
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to request exclusion — must be directed to the new class members
under Rule 23(c)(2)(B).

Paragraph (2). The first change made in Rule 23(c)(2) isto call
attention to the court’s authority — already established in part by
Rule 23(d)(2) — to direct notice of certification to aRule 23(b)(1) or
(b)(2) class. Thepresent ruleexpressly requiresnoticeonly inactions
certified under Rule 23(b)(3). Members of classes certified under
Rules23(b)(1) or (b)(2) haveintereststhat may deserve protection by
notice.

The authority to direct notice to class members in a (b)(1) or
(b)(2) classaction should beexercised with care. For several reasons,
there may be less need for notice than in a(b)(3) class action. There
is no right to request exclusion from a (b)(1) or (b)(2) class. The
characteristics of the class may reduce the need for formal notice.
The cost of providing notice, moreover, could easily cripple actions
that do not seek damages. The court may decide not to direct notice
after balancing therisk that notice costs may deter the pursuit of class
relief against the benefits of notice.

When the court does direct certification notice in a (b)(1) or
(b)(2) class action, the discretion and flexibility established by
subdivision (c)(2)(A) extend to the method of giving notice. Notice
facilitates the opportunity to participate. Notice calculated to reach
asignificant number of class membersoften will protect theinterests
of al. Informal methods may prove effective. A simple postingina
place visited by many class members, directing attention to a source
of moredetailed information, may suffice. The court should consider
the costs of notice in relation to the probable reach of inexpensive
methods.
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If aRule 23(b)(3) classis certified in conjunction with a (b)(2)
class, the (c)(2)(B) notice requirements must be satisfied as to the
(b)(3) class.

The direction that class-certification notice be couched in plain,
easily understood language is a reminder of the need to work
unremittingly at the difficult task of communicating with class
members. It is difficult to provide information about most class
actionsthat is both accurate and easily understood by class members
who are not themselves lawyers. Factua uncertainty, legal
complexity, and the complication of class-action procedure raisethe
barriers high. The Federal Judicia Center has created illustrative
clear-notice forms that provide a helpful starting point for actions
similar to those described in the forms.

Rule 23(e): Review of Settlement

Rule 23. Class Actions

* k k * %

(e) Settlement, Voluntary Dismissal, or Compromise.

(1) (A) The court must approve any settlement, voluntary
dismissal, or compromise of the claims, issues, or defenses
of acertified class.

(B) The court must direct notice in areasonable manner to
al class members who would be bound by a proposed
settlement, voluntary dismissal, or compromise.
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(C) The court may approve a settlement, voluntary
dismissal, or compromise that would bind class members
only after a hearing and on finding that the settlement,
voluntary dismissal, or compromiseisfair, reasonable, and
adequate.

(2) The parties seeking approval of a settlement, voluntary
dismissal, or compromise under Rule 23(e)(1) must file a
statement identifying any agreement madein connectionwiththe
proposed settlement, voluntary dismissal, or compromise.

(3) Inanaction previoudy certified asaclassaction under Rule
23(b)(3), the court may refuse to approve a settlement unless it
affordsanew opportunity to request exclusiontoindividual class
memberswho had an earlier opportunity to request exclusion but
did not do so.

(4 (A) Any class member may object to a proposed
settlement, voluntary dismissal, or compromise that requires
court approval under Rule 23(e)(1)(A).

(B) An objection made under Rule 23(e)(4)(A) may be
withdrawn only with the court’s approval.

* k k * %

Committee Note

Subdivision (g). Subdivision (e) is amended to strengthen the
process of reviewing proposed class-action settlements. Settlement
may be a desirable means of resolving a class action. But court
review and approval areessential to assure adequate representation of
class members who have not participated in shaping the settlement.
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Paragraph (1). Subdivision (€)(1)(A) expressly recognizes the
power of a class representative to settle class claims, issues, or
defenses.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’s
reference to dismissal or compromise of "a class action." That
language could be — and at times was — read to require court
approva of settlements with putative class representatives that
resolved only individual claims. See Manual for Complex Litigation
Third, 8 30.41. The new rule requires approva only if the claims,
issues, or defenses of a certified class are resolved by a settlement,
voluntary dismissal, or compromise.

Subdivision (€)(1)(B) carries forward the notice requirement of
present Rule 23(e) when the settlement bindsthe class through claim
or issue preclusion; notice is not required when the settlement binds
only the individual class representatives. Notice of a settlement
binding on the class is required either when the settlement follows
class certification or when the decisions on certification and
settlement proceed simultaneously.

Reasonabl e settlement noticemay requireindividual noticeinthe
manner required by Rule 23(c)(2)(B) for certification noticetoaRule
23(b)(3) class. Individual noticeisappropriate, for example, if class
members are required to take action — such as filing clams — to
participate in thejudgment, or if the court orders a settlement opt-out
opportunity under Rule 23(e)(3).

Subdivision (€)(1)(C) confirms and mandates the already
common practice of holding hearings as part of the process of
approving settlement, voluntary dismissal, or compromisethat would
bind members of aclass.

Subdivision (e)(1)(C) states the standard for approving a
proposed settlement that would bind class members. The settlement
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must be fair, reasonable, and adequate. A helpful review of many
factors that may deserve consideration is provided by In re
Prudential Ins. Co. America SalesPractice Litigation Agent Actions,
148 F.3d 283, 316-324 (3d Cir. 1998). Further guidance can befound
in the Manual for Complex Litigation.

The court must make findings that support the conclusion that
the settlement isfair, reasonable, and adequate. Thefindings must be
set out in sufficient detail to explain to class members and the
appellate court the factors that bear on applying the standard.

Settlement review also may provide an occasion to review the
cogency of the initial class definition. The terms of the settlement
themselves, or objections, may reveal divergent interests of class
members and demonstrate the need to redefine the class or to
designate subclasses. Redefinition of a class certified under Rule
23(b)(3) may require notice to new class members under Rule
23(c)(2)(B). SeeRule 23(c)(1)(C).

Paragraph (2). Subdivision (e)(2) requires parties seeking
approval of a settlement, voluntary dismissal, or compromise under
Rule 23(e)(1) to file a statement identifying any agreement made in
connection with the settlement. This provision does not change the
basic requirement that the parties disclose all terms of the settlement
or compromise that the court must approve under Rule 23(e)(1). It
ams instead at related undertakings that, although seemingly
separate, may have influenced the terms of the settlement by trading
away possible advantages for the class in return for advantages for
others. Doubts should be resolved in favor of identification.

Further inquiry into the agreements identified by the parties
should not become the occasion for discovery by the parties or
objectors. The court may direct the parties to provide to the court or
other parties a summary or copy of the full terms of any agreement
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identified by the parties. The court also may direct the parties to
provide a summary or copy of any agreement not identified by the
parties that the court considers relevant to its review of a proposed
settlement. In exercising discretion under thisrule, the court may act
in steps, calling first for asummary of any agreement that may have
affected the settlement and then for a complete version if the
summary does not provide an adequate basisfor review. A direction
to discloseasummary or copy of an agreement may rai se concerns of
confidentiality. Some agreements may include information that
merits protection against general disclosure. And the court must
provide an opportunity to claim work-product or other protections.

Paragraph (3). Subdivision (e)(3) authorizes the court to refuse
to approve a settlement unless the settlement affords class members
a new opportunity to request exclusion from a class certified under
Rule 23(b)(3) after settlement termsareknown. An agreement by the
parties themselves to permit class members to elect exclusion at this
point by the settlement agreement may be one factor supporting
approval of the settlement. Often thereisan opportunity to opt out at
this point because the class is certified and settlement is reached in
circumstances that lead to ssmultaneous notice of certification and
notice of settlement. In these cases, the basic opportunity to elect
exclusion applies without further complication. In some cases,
particularly if settlement appearsimminent at thetimeof certification,
it may be possibleto achieveequival ent protection by deferring notice
and the opportunity to elect exclusion until actual settlement terms
areknown. Thisapproach avoidsthe cost and potential confusion of
providing two notices and makes the single notice more meaningful.
But notice should not be delayed unduly after certificationinthehope
of settlement.

Rule 23(e)(3) authorizes the court to refuse to approve a
settlement unless the settlement affords a new opportunity to elect



Report of the Civil Rules Advisory Committee

Page -106-

exclusion in a case that settles after a certification decision if the
earlier opportunity to elect exclusion provided with the certification
notice has expired by the time of the settlement notice. A decisionto
remain in the classis likely to be more carefully considered and is
better informed when settlement terms are known.

Theopportunity to request exclusion from aproposed settlement
islimited to members of a (b)(3) class. Exclusion may be requested
only by individual class members; no class member may purport to
opt out other class members by way of another class action.

Thedecision whether to approve asettlement that doesnot allow
a new opportunity to elect exclusion is confided to the court’s
discretion. The court may make this decision before directing notice
to the class under Rule 23(e)(1)(B) or after the Rule 23(e)(1)(C)
hearing. Many factors may influence the court’s decision. Among
these are changesin theinformation avail able to classmemberssince
expiration of thefirst opportunity to request exclusion, and the nature
of the individual class members’ claims.

Thetermsset for permitting anew opportunity to elect exclusion
from the proposed settlement of a Rule 23(b)(3) class action may
address concerns of potential misuse. The court might direct, for
example, that class members who elect exclusion are bound by
rulings on the merits made before the settlement was proposed for
approval. Still other terms or conditions may be appropriate.

Paragraph (4). Subdivision (€)(4) confirms the right of class
members to object to a proposed settlement, voluntary dismissal, or
compromise. The right is defined in relation to a disposition that,
because it would bind the class, requires court approva under
subdivision (e)(1)(C).

Subdivision (€)(4)(B) requires court approval for withdrawal of
objections made under subdivision (€)(4)(A). Review follows
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automatically if the objections are withdrawn on terms that lead to
modification of the settlement with theclass. Review asoisrequired
if the objector formally withdraws the objections. If the objector
simply abandons pursuit of the objection, the court may inquire into
the circumstances,

Approva under paragraph (4)(B) may be given or denied with
little need for further inquiry if the objection and the disposition go
only to a protest that the individual treatment afforded the objector
under the proposed settlement is unfair because of factors that
distinguish the objector from other class members. Different
considerations may apply if the objector has protested that the
proposed settlement is not fair, reasonable, or adequate on grounds
that apply generally to a class or subclass. Such objections, which
purport to represent class-wide interests, may augment the
opportunity for obstruction or delay. If such objections are
surrendered on terms that do not affect the class settlement or the
objector’s participation in the class settlement, the court often can
approve withdrawal of the objections without elaborate inquiry.

Once an objector appeals, control of the proceeding liesin the
court of appeals. The court of appeals may undertake review and
approval of a settlement with the objector, perhaps as part of appedl
settlement procedures, or may remand to the district court to take
advantage of the district court’s familiarity with the action and
settlement.
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Rule 23(g): Class Counsel
Rule 23. Class Actions
(99 Class Counsdl.
(1) Appointing Class Counsdl.

(A) Unless a statute provides otherwise, a court that
certifies a class must appoint class counsel.

(B) An attorney appointed to serve as class counsel must
fairly and adequately represent the interests of the class.

(C) In appointing class counsel, the court

(i) must consider:

. the work counsel has done in identifying
or investigating potential clams in the
action,

. counsel's experience in handling class

actions, other complex litigation, and
claims of the type asserted in the action,

. counsel'sknowledge of theapplicablelaw,
and

. the resources counsal will commit to
representing the class;

(i) may consider any other matter pertinent to
counsel's ability to fairly and adequately represent the
interests of the class;
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(iif) may direct potential class counsel to provide
information on any subject pertinent to the
appointment and to propose terms for attorney fees
and nontaxable costs; and

(iv) may make further orders in connection with the
appointment.

(2) Appointment Procedure.

(A) The court may designate interim counsel to act on
behalf of the putative class before determining whether to
certify the action as a class action.

(B) When there is one applicant for appointment as class
counsel, the court may appoint that applicant only if the
applicant is adequate under Rule 23(g)(1)(B) and (C). If
more than one adequate applicant seeks appointment as
classcounsel, the court must appoint the applicant best able
to represent the interests of the class.

(C) The order appointing class counsel may include
provisions about the award of attorney fees or nontaxable
costs under Rule 23(h).

* k k * %

Committee Note

Subdivision (g). Subdivision (g) is new. It responds to the
reality that the selection and activity of class counsel are often
critically important to the successful handling of aclassaction. Until
now, courts have scrutinized proposed class counsel as well as the
class representative under Rule 23(a)(4). This experience has
recognized the importance of judicial evaluation of the proposed
lawyer for the class, and this new subdivison builds on that
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experience rather than introducing an entirely new element into the
class certification process. Rule 23(a)(4) will continue to call for
scrutiny of the proposed class representative, while this subdivision
will guide the court in assessing proposed class counsel as part of the
certification decision. Thissubdivision recognizestheimportance of
class counsel, states the obligation to represent the interests of the
class, and provides aframework for selection of class counsel. The
procedure and standardsfor appointment vary depending on whether
there are multiple applicants to be class counsel. The new
subdivision also provides a method by which the court may make
directions from the outset about the potential fee award to class
counsel in the event the action is successful.

Paragraph (1) setsout the basi c requirement that classcounsel be
appointed if aclassis certified and articulates the obligation of class
counsel to represent the interests of the class, as opposed to the
potentially conflicting interests of individual class members. It also
sets out the factors the court should consider in assessing proposed
class counsal.

Paragraph (1)(A) requires that the court appoint class counsel to
represent the class. Class counsel must be appointed for al classes,
including each subclass that the court certifiesto represent divergent
interests.

Paragraph (1)(A) doesnot apply if "astatute providesotherwise."
This recognizes that provisions of the Private Securities Litigation
Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737 (1995)
(codified in various sections of 15 U.S.C.), contain directives that
bear on selection of alead plaintiff and theretention of counsel. This
subdivision does not purport to supersede or to affect the
interpretation of those provisions, or any similar provisions of other
legislation.
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Paragraph 1(B) recogni zesthat the primary responsibility of class
counsel, resulting from appointment as class counsel, is to represent
the best interests of theclass. Therulethusestablishesthe obligation
of class counsel, an obligation that may be different from the
customary obligations of counsel to individual clients. Appointment
asclass counsel meansthat the primary obligation of counsel isto the
class rather than to any individua members of it. The class
representatives do not have an unfettered right to "fire" class counsel.
In the same vein, the class representatives cannot command class
counsel to accept or reject a settlement proposal. To the contrary,
class counsel must determine whether seeking the court's approval of
a settlement would be in the best interests of the class as awhole.

Paragraph (1)(C) articulatesthe basic responsibility of the court
to appoint class counsel whowill providethe adequate representation
called for by paragraph (1)(B). It identifies criteria that must be
considered and invites the court to consider any other pertinent
matters. Although couched in terms of the court's duty, the listing
also informs counsel seeking appointment about the topics that
should be addressed in an application for appointment or in the
motion for class certification.

Thecourt may direct potentia classcounsel to provideadditional
information about the topics mentioned in paragraph (1)(C) or about
any other relevant topic. For example, the court may direct applicants
to inform the court concerning any agreements about a prospective
award of attorney fees or nontaxable costs, as such agreements may
sometimes be significant in the selection of class counsel. The court
might also direct that potential class counsel indicate how paralel
litigation might be coordinated or consolidated with the action before
the court.

The court may also direct counsel to propose terms for a
potential award of attorney fees and nontaxable costs. Attorney fee
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awardsarean important feature of classaction practice, and attention
to this subject from the outset may often be a productive technique.
Paragraph (2)(C) therefore authorizes the court to provide directions
about attorney feesand costswhen appointing classcounsel. Because
there will be numerous class actions in which thisinformation is not
likely to be useful, the court need not consider it in all class actions.

Some information relevant to class counsel appointment may
involve matters that include adversary preparation in a way that
should be shielded from disclosure to other parties. An appropriate
protective order may be necessary to preserve confidentiality.

In evaluating prospective class counsel, the court should weigh
al pertinent factors.  No single factor should necessarily be
determinative in a given case. For example, the resources counsel
will commit to the case must be appropriateto its needs, but the court
should be careful not to limit consideration to lawyers with the
greatest resources.

If, after review of all applicants, the court concludes that none
would be satisfactory class counsel, it may deny class certification,
reject all applications, recommend that an application be modified,
invite new applications, or make any other appropriate order
regarding selection and appointment of class counsal.

Paragraph (2). Thisparagraph setsout the procedurethat should
be followed in appointing class counsel. Although it affords
substantial flexibility, it provides the framework for appointment of
class counsel in all class actions. For counsel who filed the action,
the material ssubmittedin support of themotionfor classcertification
may suffice to justify appointment so long as the information
described in paragraph (g)(1)(C) is included. If there are other
applicants, they ordinarily would file aformal application detailing
thelir suitability for the position.
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Inaplaintiff classaction the court usually would appoint asclass
counsel only an attorney or attorneys who have sought appointment.
Different considerations may apply in defendant class actions.

Therule states that the court should appoint "class counsel.” In
many instances, the applicant will bean individual attorney. Inother
cases, however, an entire firm, or perhaps numerous attorneys who
are not otherwise affiliated but are collaborating on the action will
apply. Noruleof thumb existsto determinewhen such arrangements
are appropriate; the court should be alert to the need for adequate
staffing of the case, but also to therisk of overstaffing or an ungainly
counsel structure.

Paragraph (2)(A) authorizes the court to designate interim
counsel during the pre-certification period if necessary to protect the
interests of the putative class. Rule 23(c)(1)(B) directsthat the order
certifying the class include appointment of class counsel. Before
class certification, however, it will usually be important for an
attorney to take action to prepare for the certification decision. The
amendment to Rule 23(c)(1) recognizes that some discovery is often
necessary for that determination. It also may beimportant to make or
respond to motionsbefore certification. Settlement may bediscussed
before certification. Ordinarily, such work ishandled by the lawyer
who filed the action. In some cases, however, there may berivalry or
uncertainty that makes formal designation of interim counsel
appropriate. Rule 23(g)(2)(A) authorizes the court to designate
interim counsel to act on behalf of the putative class before the
certification decisionismade. Failureto maketheformal designation
doesnot prevent the attorney who filed the action from proceeding in
it. Whether or not formally designated interim counsel, an attorney
who acts on behalf of the class before certification must act in the
best interests of the class as awhole. For example, an attorney who
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negotiates a pre-certification settlement must seek a settlement that
isfair, reasonable, and adequate for the class.

Rule 23(c)(1) provides that the court should decide whether to
certify the class "at an early practicable time," and directs that class
counsel should be appointed inthe order certifying theclass. Insome
cases, it may be appropriate for the court to allow areasonabl e period
after commencement of the action for filing applications to serve as
classcounsel. The primary ground for deferring appointment would
be that there is reason to anticipate competing applications to serve
as class counsel. Examples might include instances in which more
than one class action has been filed, or in which other attorneys have
filed individual actions on behalf of putative class members. The
purpose of facilitating competing applications in such a case is to
afford the best possiblerepresentation for theclass. Another possible
reason for deferring appointment would be that the initial applicant
was found inadequate, but it seems appropriate to permit additional
applications rather than deny class certification.

Paragraph (2)(B) states the basic standard the court should use
in deciding whether to certify the class and appoint class counsel in
the single applicant situation — that the applicant be ableto provide
therepresentation called for by paragraph (1)(B) inlight of thefactors
identified in paragraph (1)(C).

If thereare multiple adequate applicants, paragraph (2)(B) directs
the court to select the class counsel best ableto represent theinterests
of the class. This decision should also be made using the factors
outlined in paragraph (1)(C), but in the multiple applicant situation
the court is to go beyond scrutinizing the adequacy of counsel and
make a comparison of the strengths of the various applicants. As
with the decision whether to appoint the sole applicant for the
position, no single factor should be dispositive in selecting class
counsel in casesin which there are multiple applicants. Thefact that
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agiven attorney filed theinstant action, for example, might not weigh
heavily in the decision if that lawyer had not done significant work
identifying or investigating claims. Depending on the nature of the
case, one important consideration might be the applicant's existing
attorney-client relationship with the proposed class representative.

Paragraph (2)(C) builds on the appointment process by
authorizing the court to include provisionsregarding attorney feesin
the order appointing class counsel. Courts may find it desirable to
adopt guidelines for fees or nontaxable costs, or to direct class
counsel to report to the court at regular intervals on the efforts
undertaken in the action, to facilitate the court's later determination
of areasonable attorney fee.
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Rule 23(h): Attorney Fees Award

Rule 23. Class Actions

* k k * %

(h) Attorney Fees Award. Inan action certified as a class action,
the court may award reasonable attorney fees and nontaxable costs
authorized by law or by agreement of the parties as follows:

(1) Motion for Award of Attorney Fees. A claim for an
award of attorney fees and nontaxable costs must be made by
motion under Rule 54(d)(2), subject to the provisions of this
subdivision, at a time set by the court. Notice of the motion
must be served on al parties and, for motions by class counsel,
directed to class membersin areasonable manner.

(2) Objectionsto Motion. A class member, or a party from
whom payment is sought, may object to the motion.

(3) Hearingand Findings. The court may hold a hearing and
must find thefacts and stateits conclusions of law on themotion
under Rule 52(a).

(4) Referenceto Special Master or Magistrate Judge. The
court may refer issues related to the amount of the award to a
special master or to a magistrate judge as provided in Rule
54(d)(2)(D).

Committee Note

Subdivision (h). Subdivision (h) is new. Fee awards are a
powerful influence on the way attorneys initiate, develop, and
conclude class actions. Class action attorney fee awards have
heretofore been handled, along with all other attorney fee awards,
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under Rule 54(d)(2), but that rule is not addressed to the particular
concerns of class actions. This subdivision is designed to work in
tandem with new subdivision (g) on appointment of class counsel,
which may afford an opportunity for the court to provide an early
framework for an eventual fee award, or for monitoring the work of
class counsel during the pendency of the action.

Subdivision (h) appliesto "an action certified asaclass action.”
This includes cases in which there is a simultaneous proposal for
class certification and settlement even though technically the class
may not be certified unlessthe court approvesthe settlement pursuant
to review under Rule 23(e). When a settlement is proposed for Rule
23(e) approval, either after certification or with a request for
certification, noticeto classmembersabout classcounsel'sfeemotion
would ordinarily accompany the notice to the class about the
settlement proposal itself.

Thissubdivision doesnot undertaketo create new groundsfor an
award of attorney fees or nontaxable costs. Instead, it applies when
such awards are authorized by law or by agreement of the parties.
Against that background, it provides a format for al awards of
attorney fees and nontaxabl e costs in connection with aclass action,
not only the award to class counsel. In some situations, there may be
abasis for making an award to other counsel whose work produced
a beneficial result for the class, such as attorneys who acted for the
class before certification but were not appointed class counsel, or
attorneys who represented objectors to a proposed settlement under
Rule 23(e) or to the fee motion of class counsel. Other situationsin
which feeawardsare authorized by law or by agreement of the parties
may exist.

This subdivision authorizes an award of "reasonable" attorney
fees and nontaxable costs. This is the customary term for
measurement of fee awards in cases in which counsel may obtain an
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award of fees under the "common fund" theory that appliesin many
classactions, andisused in many fee-shifting statutes. Depending on
the circumstances, courts have approached the determination of what
isreasonablein different ways. In particular, thereis some variation
among courtsabout whether in" common fund" casesthe court should
use the lodestar or a percentage method of determining what fee is
reasonable. Theruledoesnot attempt to resolvethe question whether
the lodestar or percentage approach should be viewed as preferable.

Active judicia involvement in measuring fee awards is
singularly important to the proper operation of the class-action
process. Continued reliance on caselaw development of fee-award
measures does not diminish the court's responsibility. In a class
action, the district court must ensure that the amount and mode of
payment of attorney fees are fair and proper whether the fees come
from a common fund or are otherwise paid. Even in the absence of
objections, the court bears this responsibility.

Courtsdischarging thisresponsibility havelooked to avariety of
factors. One fundamental focus is the result actually achieved for
class members, a basic consideration in any case in which fees are
sought on the basis of a benefit achieved for class members. The
Private SecuritiesLitigation Reform Act of 1995 explicitly makesthis
factor a cap for afee award in actions to which it applies. See 15
U.S.C. 88 77z-1(a)(6); 78u-4(a)(6) (fee award should not exceed a
"reasonable percentage of the amount of any damages and
prejudgment interest actually paid to the class'). For a percentage
approach to fee measurement, results achieved is the basic starting
point.

In many instances, the court may need to proceed with care in
assessing the value conferred on class members. Settlement regimes
that provide for future payments, for example, may not result in
significant actual paymentsto classmembers. In thisconnection, the
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court may need to scrutinize the manner and operation of any
applicable claims procedure. In some cases, it may be appropriate to
defer some portion of the fee award until actual payouts to class
membersareknown. Settlementsinvolving nonmonetary provisions
for class members also deserve careful scrutiny to ensure that these
provisions have actua value to the class. On occasion the court's
Rule23(e) review will provideasolid basisfor thissort of evaluation,
but in any event it isa so important to assessing the fee award for the
class.

At the sametime, it isimportant to recognize that in some class
actionsthe monetary relief obtained is not the sole determinant of an
appropriateattorney feesaward. Cf. Blanchardv. Bergeron, 489 U.S.
87, 95 (1989) (cautioning in an individual case against an
"undesirable emphasis’ on "the importance of the recovery of
damagesin civil rightslitigation" that might "shortchange efforts to
seek effective injunctive or declaratory relief").

Any directions or orders made by the court in connection with
appointing class counsel under Rule 23(g) should weigh heavily in
making a fee award under this subdivision.

Courts have a so given weight to agreements among the parties
regarding the fee motion, and to agreements between class counsel
and others about the fees claimed by the motion. Rule 54(d)(2)(B)
provides: "If directed by the court, the motion shall also disclose the
terms of any agreement with respect to feesto be paid for the services
for which clamismade." The agreement by a settling party not to
oppose a fee application up to a certain amount, for example, is
worthy of consideration, but the court remains responsible to
determineareasonablefee. "Sideagreements’ regarding feesprovide
at least perspective pertinent to an appropriate fee award.
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In addition, courts may take account of the fees charged by class
counsel or other attorneys for representing individual claimants or
objectors in the case. In determining a fee for class counsel, the
court'sobjectiveisto ensure an overall feethat isfair for counsel and
equitable within the class. In some circumstances individual fee
agreements between class counsel and class members might have
provisions inconsistent with those goals, and the court might
determine that adjustments in the class fee award were necessary as
aresult.

Finally, itisimportant to scrutinize separately the application for
an award covering nontaxable costs. If costs were addressed in the
order appointing class counsel, those directives should be a
presumptive starting point in determining what is an appropriate
award.

Paragraph (1). Any claim for an award of attorney fees must be
sought by motion under Rule 54(d)(2), which invokesthe provisions
for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the
distinctive features of class action fee motions, however, the
provisions of this subdivision control disposition of fee motionsin
classactions, while Rule 54(d)(2) appliesto matters not addressed in
this subdivision.

The court should direct when the fee motion must be filed. For
motions by class counsel in cases subject to court review of a
proposed settlement under Rule 23(e), it would be important to
requirethefiling of at least theinitial motion in timefor inclusion of
information about the motion in the notice to the class about the
proposed settlement that isrequired by Rule 23(e). In caseslitigated
to judgment, the court might also order class counsel's motion to be
filed promptly so that notice to the class under this subdivision (h)
can be given.
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Besides service of the motion on all parties, notice of class
counsel's motion for attorney fees must be "directed to the classin a
reasonable manner." Because members of the class have an interest
in the arrangements for payment of class counsel whether that
payment comes from the class fund or is made directly by another
party, noticeisrequired in all instances. In casesin which settlement
approval is contemplated under Rule 23(e), notice of class counsel's
fee motion should be combined with notice of the proposed
settlement, and the provision regarding notice to the classis parallel
to the requirementsfor notice under Rule 23(e). In adjudicated class
actions, the court may calibrate the notice to avoid undue expense.

Paragraph (2). A class member and any party from whom
payment is sought may object to the fee motion. Other parties— for
example, nonsettling defendants— may not object because they lack
asufficient interest in theamount the court awards. Theruledoesnot
specify a time limit for making an objection. In setting the date
objections are due, the court should provide sufficient time after the
full fee motion ison fileto enable potential objectorsto examinethe
motion.

The court may allow an objector discovery relevant to the
objections. In determining whether to alow discovery, the court
should weigh the need for the information against the cost and delay
that would attend discovery. See Rule 26(b)(2). One factor in
determining whether to authorizediscovery isthe compl etenessof the
material submitted in support of the fee motion, which depends in
part on the fee measurement standard applicable to the case. If the
motion provides thorough information, the burden should be on the
objector to justify discovery to obtain further information.

Paragraph (3). Whether or not there are formal objections, the
court must determine whether afee award isjustified and, if so, set
areasonable fee. The rule does not require a formal hearing in all



Report of the Civil Rules Advisory Committee

Page -122-

cases. Theform and extent of ahearing depend on the circumstances
of the case. The rule does require findings and conclusions under
Rule 52(a).

Paragraph (4). By incorporating Rule 54(d)(2), this provision
givesthe court broad authority to obtain assistancein determining the
appropriate amount to award. In deciding whether to direct
submission of such questionsto a special master or magistrate judge,
the court should give appropriate consideration to the cost and delay
that such a process might entail.

Changes Made After Publication and Comment

Rule 23(c)(1)(B) is changed to incorporate the counsel-
appointment provisions of Rule 23(g). The statement of the method
and timefor requesting exclusion from a(b)(3) class has been moved
to the notice of certification provision in Rule 23(c)(2)(B).

Rule 23(c)(1)(C) is changed by deleting al references to
"conditional” certification.

Rule 23(c)(2)(A) is changed by deleting the requirement that
class members be notified of certification of a (b)(1) or (b)(2) class.
The new version provides only that the court may direct appropriate
notice to the class.

Rule 23(c)(2)(B) is revised to require that the notice of class
certification define the certified classin termsidentical to the terms
used in (c)(1)(B), and to incorporate the statement transferred from
(©)(D)(B) on “when and how members may elect to be excluded.”

Rule 23(e)(1) isrevised to del ete the requirement that the parties
must win court approval for aprecertification dismissal or settlement.

Rule 23(e)(2) is revised to change the provision that the court
may direct the partiesto file acopy or summary of any agreement or
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understanding made in connection with a proposed settlement. The
new provision directs the partiesto a proposed settlement to identify
any agreement made in connection with the settlement.

Rule 23(e)(3) is proposed in a restyled form of the second
version proposed for publication.

Rule 23(e)(4)(B) is restyled.

Rule23(g)(1)(C) isatransposition of criteriafor appointing class
counsel that was published as Rule 23(g)(2)(B). The criteria are
rearranged, and expanded to include consideration of experience in
handling claims of the type asserted in the action and of counsel’s
knowledge of the applicable law.

Rule 23(g)(2)(A) is anew provision for designation of interim
counsel to act on behalf of a putative class before a certification
determination is made.

Rule 23(g)(2)(B) is revised to point up the differences between
appointment of class counsel when there is only one applicant and
when there are competing applicants. When there is only one
applicant the court must determine that the applicant is ableto fairly
and adequately represent classinterests. When thereismorethan one
applicant the court must appoint the applicant best able to represent
classinterests.

Rule 23(h) is changed to require that notice of an attorney-fee
motion by class counsel be "directed to class members," rather than
"givento al class members."

Recommendation

The Committee recommends adoption, with revisions, of the
amendments of Rules 23(c) and (e), and of the new Rules 23(g) and
(h), published in August 2001.
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The Committee’s work with Rule 23 now spans more than a
decade. Although the work has been continuous, substantialy
seamless, and frequently intense, it is convenient to mark off periods
of changing directions.

The first phase, completed rather quickly, undertook a top-to-
bottom revision of al of Rule 23. Thedraft — inlarge part the work
of Judge Sam Pointer — was a remarkable undertaking. It was put
aside not for want of quality but out of concern that the Enabling Act
process could not assimilate such dramatic changein any manageable
period of time. Even the law professors who commented on less
ambitiouslater draftsargued that the process cannot work asintended
when too many new ideas are presented for consideration and action.

The second phase was embodied in amendments published for
comment in 1996. This phase focused on the criteriafor certifying a
class under Rule 23(b)(3) and proposed a rule for certifying
settlement classes. The voluminous, clear, and conflicting advice
provided onthese proposalsispreserved in thefour-volumeWorking
Papers published at the end of the process. The only amendment that
emerged from this process was addition of a new Rule 23(f)
establishing court of appeals discretion to permit an interlocutory
appeal from an order granting or denying class certification. Rule
23(f) appears to be working well, enabling courts of appeals to
resolve many uncertainties about certification and to establish a
greater uniformity of practice.

A third phase involved a close look at mass-tort litigation,
working in large part through the ad hoc Working Group on Mass
Torts. The Report of the Advisory Committee and the Working
Group, published on February 15, 1999, raisesissuesthat continueto
command a place on the Committee’ sagenda. Some of thoseissues
may require legislative solutions. Recommendations with respect to
consideration of |egidation dealing with overlapping, duplicating, and
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competing classactionsare advanced in Part | B of the present report.
Other issues may be more susceptibleto solutionsby court rules. The
Committee continues to study settlement classes, "futures' claims,
and the possibility of adopting an opt-in classrule.

The present recommendations grow out of amore modest phase
of the Committee’ swork. Thereisno attempt to change the criteria
for class certification. The focus instead is on the process for
applying current certification criteria, review of proposed settlements,
appointment of class counsel, and making fee awards. These
proposals do not raise sensitive issues about the role of class actions
in compensating claimants whose claims do not support individual
litigation or about public enforcement values. They arenot cal culated
to alter the present balance between classes and class adversaries.
The purpose is to improve the administration of Rule 23.

Rule 23(c) dealswith thetimefor determining whether to certify
a class, the contents of a certification order, and notice of
certification. The Committee recommends adoption of Rule 23(c) as
published, with some revisions.

The proposal to amend the present requirement that a class-
certification determination be made "as soon as practicable" hasbeen
pursued for many years. The version published in 2001 departed
dightly from the version published in 1996. It now requiresthat the
certification determination be made "at an early practicable time."
There was extensive comment on this proposal, focusing on the
extent of discovery that should be permitted before the certification
determination. Thereis aclear tension between the desire to avoid
precertification discovery that exhausts all subjects of discovery on
the merits and the need in some cases to engage in discovery that
supports an informed certification determination. This tension is
addressed in the Committee Note. After considering the many
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concerns expressed in testimony and comments, the Committee
recommends publication of the Rule 23(c)(1)(A) as published.

Rule 23(c)(1)(B) defines the contents of a certification order.
Two changes of the published rule are proposed. First, the counsel-
appointment provisions of Rule 23(g) are incorporated, calling
attention to the need to appoint class counsel. Second, the direction
that the order state when and how members can el ect exclusion from
a Rule 23(b)(3) class is éiminated in response to comments
suggesting that this statement cannot effectively be made until a
certification notice is prepared after the certification order.

Rule 23(c)(1)(C) as published changed the present rule that a
class certification "may be conditional” to a statement that a
certification "is conditional." This version reflected the common
practice that treats this provision as an essentially redundant
expression of the rule that a certification order can be atered or
amended. Commentsexpressed fear that emphasison the conditional
nature of a certification order will encourage some courts to grant
certification without searchinginquiry, relying onlater devel opments
to determine whether certification isin fact appropriate. There also
was areminder that the original purpose of the present provision was
to enable a court to place conditions on certification — the example
in the Committee Note was a certification conditioned on the
appearance of classrepresentativeswho would bemoreadequatethan
present representatives. The Committeerecommendsdel etion of any
reference to the "conditional” nature of certification.

A changeisrecommended for Rule 23(c)(2)(A). The published
version required certification noticein all forms of classactions. For
(b)(1) and (2) classes, notice was to be "caculated to reach a
reasonable number of class members." Many comments expressed
strong resistance to any requirement of notice in (b)(1) and (2)
classes. Most of theresistance arose from fear that many civil rights
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actions cannot bear the costs of even modest noticeefforts, and would
not be filed. The Committee considered severa alternative
formulations that would require notice but seek to address this
concern. In the end, it concluded that there is no satisfactory rule
language that would both require notice and ensure that worthy
actions would not be stopped at the door. The Committee
recommends that (c)(2)(A) be changed to provide smply that the
court may direct appropriate notice to a (b)(1) or (2) class. The
Committee Noteis changed to direct attention to the balance between
notice costsand benefits, and to suggest that | ow-cost meansof notice
be considered.

Rule 23(c)(2)(B) is recommended substantially as published.
Minor changes are madeto the provisionsdefining itemsthat must be
included in a certification notice. The notice must include the
definition of the certified class, and must state when and how
members may elect to be excluded from a (b)(3) class.

Rule 23(e). Rule 23(e) governsthe requirement that a court approve
settlement of aclassaction. Grave concerns have been expressed in
recent years about the importance of searching review. One recent
statement is provided in The Rand Institute for Civil Justice report,
Hender et al., Class Action Dilemmas: Pursuing Public Goals for
Private Gain. The Rule 23(e) revisions are designed to emphasize
and strengthen the review procedure, and al'so to add anew provision
that authorizes the court to order a new opportunity to request
excluson from a Rule 23(b)(3) class that settles after the first
opportunity to request exclusion has expired.

Rule 23(e)(1) states the requirement of court approval, directs
notice to the class of a proposed settlement, and states the familiar
"fair, reasonable, and adequate" standard for approval. One change
isrecommended from the published version. The published version
adopted the rule, drawn by some cases from the ambiguity of present
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Rule 23(e), that a court must approve a voluntary dismissal,
withdrawal, or settlement made before a determination whether to
certify a class. The approva requirement reflected two primary
concerns. Absent class members may rely on apending class action
to toll the statute of limitations. Class allegations may be added to
draw attention to a case, to increase the pressure to settle, or to
support forum shopping opportunities. It washoped that the approval
requirement would protect reliance and deter misuse. Thecomments,
however, reflected the uncertainties expressed in the Committee
Note. Many observers stated that reliance by absent class members
seldom occurs, if indeed it ever occurs. As to the desire to deter
misuse of class allegations, the problem is what effective response
can be made. A court cannot effectively coerce continued litigation
when all parties have agreed not to litigate further, and it may be
unseemly to charge the court with searching out new representatives
for the putative class. The Committee recommends changesin Rule
23(e)(1) that require court approva only for a settlement of the
claims, issues, or defenses of a certified class.

Rule 23(e)(2) addresses the problem of "side agreements’ that
may have affected the negotiation of settlement terms but that do not
define the terms presented to the court for approval. As published,
Rule 23(e)(2) provided that the court may direct the partiesto file a
copy or summary of any agreement or understanding made in
connection withthe proposed settlement. Many commentsurged that
filing should be made mandatory, pointing out that the court haslittle
means to learn of side agreements and that the parties have every
incentive not to file these agreements. The Committee recommends
that Rule 23(e)(2) be modified to direct that the parties must identify
any agreement madein connection with the proposed settlement. The
reference to an "understanding” is deleted as too vague to enforce as
amandatory subject of identification. The Committee Noteisrevised
substantially to reflect these changes.
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Rule 23(e)(3) creates anew option that allowsacourt to provide
anew opportunity to elect exclusionfrom a(b)(3) classif asettlement
isproposed after expiration of theoriginal timefor el ecting exclusion.
Thisproposal reflects concern that inertiaand alack of understanding
may cause many class members to ignore the original exclusion
opportunity, while the identification of proposed binding settlement
terms may encourage amore thoughtful response. It also providesan
opportunity to gain information that the court can use in evaluating
the proposed settlement. Two alternativeversionswere published for
comment. Thefirst wasa"stronger" version, directing that notice of
the proposed settlement afford a new opportunity to elect exclusion
unless the court finds good cause to deny the opportunity. The
second version was more neutral, providing simply that the court may
direct that the notice of settlement include the second opportunity.
Many comments addressed both versions of the proposal. A cross-
section of the bar supplied both support and opposition for the
principle of a further opportunity to opt out. The common
observation that the proposal may make it more difficult to reach a
settlement agreement was divided between the view that the result
will be better terms for class members and the view that good
settlements may be defeated by a settlement opt-out opportunity. The
Committee recommends adoption of the second version in restyled
form. It suffices to establish a discretionary authority to permit a
settlement exclusion, relying on case-by-case determinationswhether
al of the surrounding circumstances suggest the need for this
opportunity.

Rule 23(e)(4) expressly recognizes the right of a class member
to object to aproposed settlement and requires that the court approve
withdrawal of an objection. The Committee recommends adoption
of the proposal as published, with arestyled version of the provision
on withdrawal.
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Rule 23(g). Rule 23(g) is new. For the first time, it provides an
express procedural format for appointing class counsel. Until now,
the adequacy of class counsel has been considered as part of the Rule
23(a)(4) determination whether the named class representatives will
fairly and adequately protect the interests of the class. The role
played by counsel is important, and often central, to class
representation. Comments on Rule 23(g) commonly recognized the
value of establishing explicit directions on appointment of class
counsel. Differences were expressed on some of the details, as
described below. The Committee recommends adoption of Rule
23(g) with the changes noted.

Criteriafor appointing class counsel were originaly published
asRule23(g)(2)(B). They arerelocated to become Rule 23(g)(1)(C),
placing them at the beginning of therule. The"bullet" factor looking
to thework counsel hasdonein identifying or investigating potential
clamsisplacedfirstinthelist asalikely starting point. Concern that
consideration of counsel’s experience in class actions and complex
litigation might contribute to entrenchment of asmall specialized bar
led to the addition of two new considerations. experiencein handling
claimsof thetype asserted in the action (recogni zing that counsel who
have litigated individual actions of this type may provide better
representation than counsel who specialize in class litigation
generaly), and knowledge of the applicable law. It is hoped that
thesenew considerationswill facilitate appoi ntment of good attorneys
who will expand the ranks of class-action counsal.

New Rule 23(g)(2)(A) reflects many comments on an issue that
was reflected in the published Committee Note but not in the
published rule. There must be alawyer who can act on behalf of a
proposed class before the certification decision is made. If nothing
else, some lawyer must present the casefor certification. Inaddition,
motions to dismiss or for summary judgment are common, and
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discovery may be needed to support the certification determination.
Ordinarily these needs are addressed by the lawyer who filed the
action. In some cases, however, there may berivalry or uncertainty.
Rule 23(g)(2)(A) authorizesthe court to designate interim counsel to
act on behalf of the putative class before the certification decisionis
made.

Thepublished proposal generated many commentson therol e of
competition among lawyers in making an appointment of class
counsel. The comments were fueled by two aspects of the published
proposal. The provision that was published as Rule 23(g)(2)(A)
provided that the court may alow a reasonable period after
commencement of the action for applications by attorneys seeking
appointment as class counsel. The Committee Note included
reflections on the occasional reliance on "auctions' to solicit
competing proposal sfor appointment. Although these proposalswere
meant to be neutral on the value of the auction process, they were
read by many observers as an encouragement of competition in
general and of auctions in particular. The comments frequently
stressed the observation that in most class actions, it is difficult to
find even one lawyer to represent the class. Competition is not a
realistic possibility. Doubts also were expressed about the value of
auctions to secure the most effective class representation. These
comments are reflected in the proposed revisions of Rule 23(g)(2).
The subparagraph published as 23(g)(2)(A) is deleted. A new Rule
23(9)(2)(B) emphasizes the distinction between cases in which there
is only one applicant for appointment as class counsel and cases in
which thereismore than one qualified applicant. When thereisonly
one applicant, the court’ sresponsibility isthe familiar responsibility
toensurethat counsel will fairly and adequately represent theinterests
of the class. When there is more than one applicant, the court is
directed to appoint the applicant who is best able to represent class
interests. The Committee Note is revised to reflect these changes,
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and to describe the circumstances in which a court may reasonably
anticipate that there will be more than one applicant.

With these changes, the Committee recommends adoption of
Rule 23(g).

Rule 23(h). Rule23(h) alsoisnew. Thetopic, the award of attorney
feesin aclass action, is not new. Rule 23(h) does not seek either to
changewell-established fee-award practicesor to resolveidentifiable
disputesin current practice. Most particularly, it does not take sides
in the debate between the "percentage” and "lodestar” methods of
calculating fees. Instead, it seeks to establish a uniform procedural
format for making fee awards.

The comments included some expressions of concern about the
possible cost of notice to the class of an attorney-fee motion by class
counseal. Although this concern is addressed in the Note, paragraph
(1) was changed to remove the direction that notice be addressed to
"al" class members, and to provide that notice be "directed," rather
than "given," to class members. Two commas were added to
paragraph (2) for clarification.
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Summary of Comments & Testimony: 2001 Rule 23(c)(1)
At an Early Practicable Time

Conference: In 1997 the Standing Committee rejected the "when practicable" proposal. It was
concerned that thiswould lead to delay, and reinstate " one-way intervention.” It also was concerned
that the parties need to know the stakes of the litigation. But to apply the certification criteria, the
judge "needs to know what the substance" of the dispute is. The pleadings alone do not reveal
enough in many cases. The premise of the proposal isthat it is proper to take the time needed to
uncover the substance of the dispute, "but not to indulge discovery on the merits or decision on the
merits." The proposa simply confirms practices that have emerged over many years. If thiswere
the only change to be made in Rule 23, probably it would not be worth it. But if Rule 23 isto be
changed in other ways, "this change is probably a good one."

Conference: From a plaintiff’s perspective, the proposal makes no difference. "As soon as
practicable" gives all needed flexibility, and courts understand that. The Note says the purposeis
to preserve current practice. But thereisarisk of unintended consequences. More precertification
activity will beencouraged. It isamistaketo fine-tunetherules, to makethemintoa"Code." Rule
23(c)(1) works now.

Conference: The "at an early practicable time" proposal isaclose cal, but "l favor it." There has
been a substantial change in practice in the last few years, in response to appellate demands that a
record be made to support the certification determination. The FJC study documents the change.
Onereasontorevisetheruleisto support publication of the Committee Note. In most cases, at |east
some discovery is needed to support the certification determination. "The question is now much
discovery — there should be an adequate record, but no more discovery than needed for that." The
Note properly encourages trial courts to play an active role in determining how much discovery is
needed. The change also may drive out lingering vestiges of practicethat allow certification on the
pleadings with minimal or no discovery. It will discourage local rules that require a determination
within astated period; often the stated period expires before disclosure or discovery can even begin.
It also will encourage courts to understand that they can rule on 12(b)(6) and summary-judgment
motions before the certification determination.

Conference: The proposal reflects present practice. In 1976 there was de minimis discovery to
support acertification determination, or noneat all. There hasbeen progressive movement; in some
cases, it may carry too far into discovery on the merits. The Committee Note helps. The proposed
language isindeed "fastidious.” And itisagood thing that the Note refersto trial plans; if they are
kept brief, they are a good thing.

Conference: The underlying principle is salutary. The Note deals adequately with the risk of
unintended consequences. Thetria plan shouldlook carefully at what issuesare assertedly common,
and how they will be proved. Moreimportantly, it should look at what individual issueswill be | eft
at the end of the class trial, and at how they will be proved; if there is alot of proof to be taken
individually after the classtrial, we need to ask whether aclasstrial isworthwhile. Itisagood idea
to submit adraft class notice with thetrial plan because the notice often shows issues not reflected
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in the plan, including problems with choice of law and jury trial. Even the identification of the
persons to whom notice is directed is important.

Conference: A plaintiffs’ lawyer thought there is no need to change. "As soon as practicable”
providesampleflexibility, and courtsuseit wisely. Inparallel litigation, it may be advisableto defer
certification until merits discovery has been completed in a nonclass action; that has worked well.
It might be helpful simply to publish the Note without changing the Rule. (And class counsel must
be appointed before the certification determination, in part to manage discovery that bears on the
determination.)

Conference: (The "as soon as practicable" proposal was the focus of much of the discussion on the
proper role of a Committee Note. One view was that a Note is useful because it gives detailed
guidance, making it possibleto framethe Ruleitself in general and flexibleterms. A different view
was that al this material should be put into the Manual for Complex Litigation. One judge
suggested that judges generally do not seem much persuaded by Committee Notes. A lawyer
responded that more judges seem familiar with Committee Notes than seem familiar with the
Manual. "Without the Notes, it will be hard for judges to follow the change from ‘as soon as
practicable’ to ‘at an early practicable time.”" Another judge thought the Committee Notes should
make more frequent references to the Manual, and say less directly.)

Conference: The Second Circuit has not followed the lead of the Seventh Circuit’s Szabo opinion.
The rule change and Note will allow more leeway to the trial judge. "The Note, however, is
somewhat Janus-faced."

Conference: There was general discussion of the question whether it is possible to permit enough
discovery to inform the certification decision without launching full discovery on the merits. One
defense lawyer recognized that this feat may not be universally possible, but that it has been done
successfully. A plaintiff’s lawyer agreed that it is possible, although difficult — if an antitrust
conspiracy is claimed, for example, it is important to know whether the claim will be proved by
documents or by offering evidence — and urging inferences from the pattern — of each class
member’ stransactions. If the partiesinform the judge the feasibility of certification discovery can
be worked out at an early Rule 16 conference. A judge observed that when certification discovery
ispossible (and it is not always possible), it is not fruitful to engage in fights over the purpose of
specific discovery requests. much discovery will be useful both on the merits and for certification.
A defense lawyer observed that common issues always can be found; "thereal questioniswhat are
theindividual issues, how will they be proved, and how important arethey. Discovery canfocuson
that, and can be a lot ssimpler than mammoth document discovery on the merits." A plaintiffs
lawyer disagreed — the defense is too much prone to conjuring up hosts of individual issues. But
another plaintiffs lawyer thought that it is proper to separate discovery to support an early
certification decision; "generally you can tell the difference.”

Conference: The FJC study found afull spectrum of practice on the question whether "as soon as
practicable" defeats pre-certification 12(b)(6) and summary-judgment rulings. The "early time"
change may not addressthat issue. The Note says the court may not decide the meritsfirst and then
certify; there is an ambivalence here.
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Conference: It was asked whether the change will support defense delay by "going after the
representatives.”

Conference: It was suggested that today the certification issue is considered severa times as
discovery unfolds. A judge responded that that is not common practice. A lawyer observed that in
federal courts there tends to be one consideration of certification; multiple consideration may
become a problem when there are parallel federal and state filings. Another lawyer observed that
in federal courts, MDL practice waits for federal filings to accumulate and then provides one
certification decision for all. "But there has been an uptick in trying to get certification by filing
another case after certification is denied in the first case.”

Conference: The proposed rule on attorney appointment underscores the need for an early
certification decision so class counsel can be appointed.

Conference: Early appointment of class counsel is needed so the class adversary knows who can
discuss discovery.

Conference: Some state courts proceed with aacrity into full merits discovery while federal courts
languish over the certification decision. That makes coordination more difficult.

Michael J. Stortz, Esq., S.F. testimony 14-15: Thereis arisk that deferring a certification decision
will cede the lead to state courts. The Note should say that pending litigation may be a ground not
to defer but instead to move more quickly to resol ve theissuesthat arise from overlapping litigation.

Barry R. Himmelstein, Esg., S.F. testimony 16: The Note seems to express a preference for
bifurcated discovery, first on certification then on the merits. This should be left to the judge's
discretionary case management. Plaintiffsand defendantstypically disagree about bifurcation. The
line between certification and merits discovery isvery fuzzy; bifurcation leads to discovery battles
about what isappropriateto certification discovery. If plaintiff isleft free, discovery will be sought
"as to what we really need now to move the case forward." Given a deadline to move for
certification, plaintiff will focus on the information needed to prevail on certification. (Hiswritten
statement suggests that it may be desirable to set a deadline for certification that de facto requires
plaintiffs counsel to focus discovery on matters required for the certification motion.) Defendants
typicaly object to discovery as not relevant before certification, and draw from their own
information to show the reasons why certification should be denied. The plaintiff must be ableto
discover the defendant’ s information to be able to show why certification should be granted. (His
written statement, 01-CV-008, addsthat when discovery is successfully bifurcated, discovery onthe
meritsafter certification often requiresthe producing party to go through the same documentstwice,
and produce the same witnesses for multiple depositions.)

Mary Alexander, Esg., S-F Testimony pp 58 ff: For ATLA. Thechangeto at an early practical time
"will providean opportunity for extensive precertification discovery and litigation that could be used
to delay crucial certification." Although the change seems modest, we are concerned that it will
makethe situation "even worse," that defendantswill use the new language to convince courtsto do
further discovery and make plaintiffs more desperate to settle. Discovery, evenif itissaid to beon
class certification only, "is much more open for abuse on the part of thelitigants." Keep the present
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language. The danger isthat discovery will be so extensive "that you are redly litigating the case
prior to certification," and that thiswill be doneto delay the case. (Inresponseto aquestion: ATLA
does not have aposition on dismissing causes of action before certification.) (In response to another
guestion: we have often seen defendants resisting discovery, but this too is done to delay things.
What we need is judicial oversight of discovery; it has to be taken on a case-by-case basis. (In
responseto yet another question: thereisaneed to devel op sufficient information so the courtisable
to determine whether aproposed classisunfair toindividual classmembersbecauseit homogenizes
claims that should not be homogenized. Individual rights and also defendant rights need to be
protected, but that should not mean undue delay just for discovery on the certification question.)
ATLA would be happy to look into the question whether it would be desirable to provide for
bifurcated discovery, with a first wave limited to certification issues, in return for a prompt
certification determination. We will examine the proposed Note language again to see how well it
expresses the need for balance, but we are concerned that the change of Rule language will be used
inappropriately to persuade the court that this discovery has to be done.

John Beisner, Esqg., D.C. Hearing Written Statement: The change to "at an early practicable time'
is appropriate. Appellate courts are stressing the need for an adequate record to support a
certification determination. "[T]ime must be allowed to permit devel opment of this record. But the
Notemay inadvertently encouragetoo much discovery before determination of the certificationissue.
The Note should stress the need for active trial-court involvement in establishing discovery
parameters by demanding ashowing that discovery is needed to resolve the certificationissue. And
the Note should state that first priority should be given to resolution of any initial motionsto dismiss
the class claims.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: It is suggested that the text and
Note show a sotto voce version of the "just ain’t worth it" proposal that was abandoned years ago.
"By softening the mandate for quick certification and acknowledging the possibility of discovery,
the proposed delay invites litigants and judges to consider the merits.”

Victor E. Schwartz, Esg., for American Tort Reform Assn. & American Legisative Exchange
Council, D.C. Hearing and Written Statement, 01-CV-031: The change has an important purpose,
"to alow acourt to gather full and complete information before making a decision asto whether to
certify aclass." Thiswill remind federa judges of the extraordinary importance of the certification
decision. But the amendment will expand the gulf between federal practice and practice in some
state courts, where some judges have even certified classes before the defendant has been served.

Thomas Y. Allman, Esqg., D.C. Hearing 104 ff: Improvident certification "is our greatest single
concern. * * * | really like the comment that the early review of atrial plan should be part of the
manageability review of thetrial court. My experiencein both State and Federal Court has been that
many courts prefer to delay the unpleasant thinking about the consequences of certification and
simply focus on the contentious allegations of liability. There will be atension in discovery, as
plaintiffsdemand discovery that bears on certification information and as defendantsresist the same
discovery by arguing that it goes to the merits. But that istrue of every class-action certification,
"and we' ve always been able to work out an accommodation.” Further, "we should have askeptical
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review whenit comesto boilerplateallegations.” (Hiswritten statement addsthat improvident class
certification is "brutaly coercive." Tria courts tend to focus on the inflammatory alegations
without thinking about the need to address the individualized issues. When the individual issues
problems appear after certification, the response may be to resort to statistical models on causation
and damagesissues. The Note should say that the court should ook beyond boilerplate allegations;
see Szabov. Bridgeport Machines, Inc., 7th Cir.2001, 249 F.3d 672, certiorari denied 122 S.Ct. 348.)

Lewis H. Goldfarb, Esq., D.C. Hearing Written Statement 01-CV-019: "This small change is very
important.” Plaintiff lawyersbenefit from the coercive effects of fast certification. Discoveryinaid
of the certification decision "is critical to afair resolution of this often case-dispositiveissue.” The
Note suggests "afair delineation” of the discovery balance. It also should note that the pendency of
related litigation, or a government investigation, is reason to defer a certification determination.

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 01-CV-034, pp 4-8: Opposesthe
change. The certification decision is critical; it determines the stakes, the structure of tria, the
methods of proof, and the scope and timing of discovery and motion practice. Nothing should be
done to foster delay in the certification decision. The Rule and Note seem to reflect a proper
approach to balancing the need for discovery on certification issues with the need for prompt
decision, but implementation of the Rule may not achievethis. Delay isunfair for another reason:
it prolongs the tolling of limitations periods. Prompt decision aso is entwined with the need to
reduce competing class actions. One of the reasons for rejecting the 1996 proposal was the belief
that all Rule 23 proposals should be considered in asingle package. The Advisory Committee has
indicated that it isworking toward rulesto address the overlapping class-action problem. Actionon
the timing of certification should be deferred until proposals are ready to address overlapping class
actions directly.

Michael Nelson, Esg., D.C. Hearing 166-167: It isimportant for the Note to describetheimportance
of maintaining a close watch on merits discovery. (His written statement, 01-CV-021, is more
detailed. The Note should stress that discovery should be limited to matters necessary to decide
certification — the parties should be required to justify discovery in these terms. The Note aso
should state that in most cases priority should be given to motionsto dismiss, perhaps avoiding the
need for any discovery. And the Note should observe that the existence of parallel actions may be
areason to accelerate, not defer, a certification determination.)

Stephanie A. Middleton, Esg., D.C. Hearing Written Statement 01-CV-032: The change "will
provide a district court with more flexibility."

American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Agrees with certification at an
early practicable time, but cautions that courts should closely monitor discovery to ensure a close
nexus with certification issues.

Peter J. Ausili, Esg., E.D.N.Y. Committee on Civil Litigation, D.C. Hearing 204: The proposed
change might not have any significant practica effect; some committee members felt it might
encourage delay. (01-CV-056 issimilar.)
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Walter J. Andrews, Esg., D.C. Hearing 281-282: Thechanged languageisappropriate. Thereshould
be an efficient and complete record related to certification issues before the certification
determination. The benefits accrue, however, only if the court actively limits discovery to
devel oping acomplete record on certification. The court must be agatekeeper to deter wasteful and
costly discovery.

BruceAlexander, Esq., D.C. Hearing 310ff. and Written Statement, 01-CV-041: Generally endorses
(©(1)(A). But the note about merits discovery should be clarified to recognize that good case
management may requirediscovery that supportssummary judgment ontheindividual claimsbefore
reaching the certification issue. Thereisno need to force discovery on certification issueswhen the
case can be dispatched early by this simple means.

Professor Charles Silver, 01-CV-048: (1) There should be more guidance about thetrial plan. There
isarisk that a defendant will raise all sorts of issues to oppose certification that would not in fact
be raised after certification — examples are counterclaims against class members (which never
should be permitted in any event), or affirmative defenses. The court should not be required to
resolve at this stage issues that may never need to be resolved, such as choice of law. A happy
medium is the goal, atrial plan that ensures that parties and court have identified the mgjor issues
that are certainto belitigated. (2) Thecomment should statethat it isproper to certify onfewer than
al claims or legal theories, and that a decision to request such certification does not show the
inadequacy of representation or create arisk that class memberswill be precluded from individual
litigation of theories or claims not included in the class action. (3) Any mention in the Note of
maturing litigation invites the mistake of focusing on cases actually tried. The Note should require
a party who argues from the maturity of litigation "to present evidence including the entire claim
market," settlements aswell as adjudicated judgments. And it should be stated clearly that thereis
no maturity requirement, particularly with respect to small clams. (4) The comment that the court
may not try the meritsfirst and then certify aclassiswrong. Thisisfrequently done by "amending
up." "Thereis nothing wrong with it, as long as the defendant is given the opportunity of having
certification decided first." For that matter, there is no reason to alow the defendant to veto
certification after decision onthe merits. Thisisno morethan an argument against nonmutual issue
preclusion. The argument that the defendant would have litigated more vigorously if the stakes had
been defined to be the class claim is no more persuasive here than with respect to nonmutual
preclusion. Indeed, "aclass action need not be a million-dollar slugfest and should not be when it
ispossibleto keep costslow. Inaperfect classaction, every claimisidentical to that of the named
plaintiff."

Court Advisory Comm., S.D.Ga., 01-CV-053: Thiswill not materially alter practice.

Committee on Federal Civ. P., Amer. Coll. Trial Lawyers, 01-CV-055: The new form "is only
dightly clearer (although definitely more accurate) * * * ." The change is an improvement. The
Committee should think about adding part of the Noteto the Ruletext: acertification determination
should be made promptly after submission of sufficient information to permit a well-informed
determination.
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Federal Magistrate Judges Assn., 01-CV-057: Thischangeisconsi stent with better practice; theNote
clearly states that the change is not intended to permit undue delay.

Exxon Mobil Corp., 01-CV-059: Supports the change. But the Note should stress that the court
should require the partiesto justify the need for any certification-related discovery. The Note aso
should state more clearly that a motion to dismiss class claims should be considered before taking
up the certification issue.

Bruce S. Harrison, Esg., D.C. Hearing Written Statement 01-CV-060: The Noteto (¢)(1)(A) should
state that the pendency of competing state class actions is a ground not to defer a certification
decision but to accelerate it.

National Assn. of Consumer Advocates, 01-CV-062: The rule effects a slight change of wording.
TheNote"isgrossly inappropriateand overlong.” "It isessentially apracticeguide and practitioners
will point to it as precedent. Even this seemingly innocuous rule change, therefore, becomes a
platform for a specific theory and position on class action certification, rather than a clarification of
what theruleis."

Allen D. Black, Esqg., 01-CV-064: This change should not be made. Courts apply "as soon as
practicable” with all needed flexibility. Discovery is alowed before the certification decision —
"often too much in my view." In a few rare cases, courts have deferred class certification
proceedings, where unusual facts warrant, until completion of all or a substantial amount of merits
discovery. Thereisno evidence of abuse. Any beneficial effectsto be served can be accomplished
by adding language to the Note or to the Manual for Complex Litigation.

Equa Employment Advisory Council, 01-CV-065: Supports the proposal "to remove any residual
sense of urgency * * * and to make it clear that motionsto dismissand for summary judgment may
be entertained by the trial court prior to certification.”

Alliance of American Insurers, 01-CV-068: Supports the change.

ABA Sections of Antitrust Law and Litigation, 01-CV-069: Supports the concept and Committee
Note, but suggests more explicit changesto direct courts to do what the Note advises. Courts need
flexibility in timing the certification decision to accommodate appointment of counsel, dispositive
motions, and development of arecord to support the certification decision. At the same time, the
parties are entitled to an early decision that definesthe scope and stakes of thelitigation. "Inwhole,
the commentary of the proposed Noteisguidancethat is much needed by district courtstoday.” But
"some district courts view such Notes in the same light as legislative history, giving it little or no
weight." The Rule language does not seem to supersede local district rulesthat require early filing
of certification motions. More detailed instructionsto district courts might be included in the Rule
itself, "such as by requiring entry of ascheduling order for pre-certification proceedings that would
deal on a case-by-case basis with the timing of the certification briefing and decision in the context
of the sequence of other proceedings.” It might be desirabletolook to Rule 16(b). And there should
be some method, similar to the discovery conference in Rule 26(f), to enlist the partiesin advising
the court on framing the pre-certification scheduling order. (The discussion of scheduling orders
also is directed to the Rule 23(g) provisions for appointing class counsel. If an appointment
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procedure is adopted, "it should occur first and quickly, so that plaintiff’s counsel — who
presumptively will be class counsel if the classis certified — is appointed as the advocate for the
putative class in the remainder of the certification proceedings.")

Association of the Bar of the City of New Y ork, 01-CV-071: "The slight changein wording, onits
face, would not seem to suggest any significant changein result." The Federal Courts Committeeis
opposed to non-substantive amendments of thisnature. Stability intherulesisimportant. The Note,
however, undertakes to talk at length about discovery, trial plans, and consideration of parallel
actions. Notes should not be used in thisway to import the Committee’ sviews of best practiceinto
the jurisprudence.

National Treasury EmployeesUnion, 01-CV-078: Opposesthe change. The current approachisnot
flawed. "Thechangeislikely tolead to excessivediscovery prior to classcertification.” Defendants
will flood plaintiffs with excessive discovery requests; there is no sufficient limit on the scope and
degree of pre-certification discovery requests. "Another concernisthat pre-certification discovery
could lead to a premature examination into the merits," jeopardizing the long-standing rule that
certification should be decided without reference to the merits.

Washington Legal Foundation, 01-CV-082: "[1]t makes sense to remind federal judges that they
should not render a class certification decision until they are in a position to make an informed
decision* * * "

Mehri & Skalet, PLLC, 01-CV-083: "The potential concerns here lie not with the nuances of the
wording of the Rule, but rather with the larger issue of whether courts are appropriately managing
class certification discovery." Thefirm’'sexperience with employment-discrimination, consumer-
protection, and other classlitigation showsthat "delays in moving for certification frequently arise
because defendants contest the discovery necessary to determine whether Rule 23's elements are
satisfied." Discovery oftenisnecessary, but "must not provide an excuse for defendantsto drag out
discovery disputes with an eye toward lengthy delays of the class certification decision.” District
judges should be instructed to manage discovery "with the goal of an informed, but expeditious
resolution of the class certification issue.” A case management plan aimed at thisis desirable; an
exampleorder isattached. Andthe Note suggestion for consideration of summary judgment motions
against named plaintiffs "should be tempered by acknowledgement that the class claims exist
independently of theindividual claims." Dismissal of the claims of anamed representative does not
preclude certification if new representatives can be found.

Mortgage Bankers Assn., 01-CV-087: Supports and encourages the change. But the Note should
make clear that courts should manage pre-certification discovery "so that initially the parties focus
on that material necessary to fairly and efficiently prosecute motionsrelating to class certification.”
Phasing discovery can bequiteeffective. Thereisno needfor unfettered class-widemeritsdiscovery
before a certification decision is made.

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the change. It "gives
courts someflexibility in allowing discovery on issuesthat may further illuminate issues bearing on
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certification." Andthe Note statesthat it isnot intended to encourage or permit extensive discovery
unrelated to certification.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: The Rule language is relatively
noncontroversial. The Note suggests a "cookie cutter" approach in which for all class actions,
discovery isartificialy bifurcated between certification issues and meritsissues. Thiswill protract
litigation and discourage early settlement negotiations by embol dening defendantsto provoke del ay.
The Note should be revised to leave control of discovery in the district court.

Lawyers Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organi zations, and bar associations; joined by law firms, practitioners, and professors.) "As soon as
practicable" should be retained. Of course certification isnot practicable until plaintiffs have fully
sufficient responsesto discovery regarding the identity of the class and class certification issues; in
civil rights cases, in particular, amost al of thisinformation is possessed by the party opposing the
class. The FIJC Empirical Study showsthat present practice workswell. Motionsto dismissor for
summary judgment are often decided before a certification determination is made. The present
priority on prompt certification helps to move civil rights actions toward conclusion. Delay is
particularly important in the many actions seeking injunctive relief to protect against losses that
cannot be compensated with money. The proposed Committee Note, moreover, suggeststhat delay
may be appropriate to consider appointment of class counsel or in light of overlapping classes; that
invites too much delay. "The proposed wholesale changes to Rule 23 dictate a‘one sizefits all;’
micro-management approach to class actions that is simply inappropriate to most civil rights class
actions.”

NASCAT and Committeeto Support the Antitrust L aws, 01-CV-093: Thecurrent draft reiteratesthat
consideration of the meritsis not properly part of the certification decision, and that the changeis
not intended to support unnecessary delay. These revisions "adequately address our concerns' on
these accounts. But the Note also suggests that it is possible to have controlled discovery on the
merits, limited to aspects that support a certification determination. Thisis helpful asasuggestion
to control precertification discovery. But it also suggestionsabifurcation of discovery that israrely
appropriate. There seldom is a bright line between merits and certification discovery. Artificia
distinctions can defeat discovery of information needed for a certification decision, and lead to
unnecessary delays and inefficient discovery. Flexible deadlines provide a better method.

David J. Pidl, Student, 01-CV-094: "At an early practicable time" does not suggest that the court
giveany urgency to the certification decision. Theincentivefor delay lieswith defendants, not class
counseal. Defendantswill arguethat the changed language justifiesfurther delay, no matter what the
Notesays. Precertification discovery should focuson the Rule 23(a) factors; "[g] oing much beyond
thisrequiresdelving into the merits." The suggestion that this change dovetails with the processfor
appointing counsel under 23(g) simply points to the flawed provisions of 23(g).

Steven P. Gregory, Esq., 01-CV-096: The change "may indicate to some courts that they should or
at least may delay their certification decisions deeply into thelitigation of thecase* * *. All parties
* * * gre benefited in any class action by an early determination regarding certification."
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Prof. Howard M. Erichson, 01-CV-097: (¢)(1)(A) makes perfect sense and codifies best practice.
Other (c)(1)

Conference: (¢)(1)(C) carries forward the present statement that a certification determination is
conditional. "Theword should be deleted. Certificationissupposedto be‘for keeps.’" (Thisview
was repeated later.)

Conference: Appointment of class counsel istied to certification; the class-counsel rule should be
added to subdivision (c).

Michael J. Stortz, Statement for S-F Hearing: Proposed Rule 23(c)(1)(B) requirestheorder certifying
aclassto "define the class and the class claims, issues, or defenses.” Proposed Rule 23(c)(1)(A)(i)
requires the notice to the classto describe "the claims, issues, or defenses with respect to which the
class has been certified.” The language should be made parallel. The order should describe the
claims, issues, or defenses; the notice should set forth the class definition.

Barry R. Himmelstein, Esg., S.F. Hearing 19: It is not practicable to require that the certification
order set an opt-out deadline. The court should be free to enter this order later. (His written
statement amplifies. an opt-out date cannot be set until you know when noticeisto be accomplished.
Typically notice plans are not worked out among the parties until certification has actually been
ordered.)

Mary Alexander, Esg., S-F Hearing 64: For ATLA. Supportsrequiring certification ordersto define
the class and identify class claims, issues, and defenses. Takes no position on (¢)(1)(C) provisions
for amending the certification order.

John Beisner, Esqg., D.C. Hearing 15-16 (and written statement): (1) The(c)(1)(B) provisions should
be made more pointed. Rule 23(f) appeals already are working to improve class-action
jurisprudence. But appellate courts are finding that it is difficult to "figur[€] out what the District
Court intended to treat on aclass basis* * * | would urge that the proposed rule be clarified to
specify that a District Court indicate which elements of the class claims and defenses thereto it
intended to try on aclassbasis, thereby indicating by omission what elements of those claimswould
be left to be adjudicated on an individual basis." The Note should state that one purpose is to
facilitate appellate review. (2) It istroubling to refer to certification orders as conditional — this
may revive the discredited view that a court should err on the side of granting certification on the
theory that it can be unwound later. The Note should refer to caseslike Isaacsv. Sprint Corp., 7th
Cir. 2001, to stress that rigorous application of Rule 23 criteriaremainsimportant. The Note also
might underscore even more emphatically the proposition that the authority to amend the order at
any time before fina judgment does not open the door to granting class certification after
determining the merits in an individual action.

Victor E. Schwartz, for American Tort Reform Assn. and American L egislative Exchange Council,
D.C. Hearing and Written Statement 01-CV-031: Therequirement that the order definetheclassand
identify classclaims, issues, and defenseswill clarify theissuesfor the partiesand an appellate court.
But it will expand the gulf between federal practice and the practice in some state courts.
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ThomasY. Allman, Esg., D.C. Hearing 106: The referenceto the conditional nature of certification
in (c)(1)(B) isgood. But "you should not avoid the consequences of dealing with certification by
calling it conditional." (His written statement adds that the Note should stress that actual, not
presumed conformance with Rule 23 is essential. See General Tel. Co. v. Falcon, 1982, 457 U.S.
147, 160.)

Brian Wolfman, Esg., D.C. Hearing Written Statement 01-CV-043: (¢)(1)(B) should beclarified by
referring to the claims, etc., "with respect to which the class has been certified.”

Michael Nelson, Esg., D.C. Hearing Written Statement 01-CV-021: It is proper to require that the
certification order definethe classand the class claims, issues, or defense. Thisfacilitates appellate
review. The Note should amplify the need for a clear statement of the matters to be adjudicated on
aclass basis. The notice requirements should parallel the order requirements, so that the notice
defines the class, etc.

Walter J. Andrews, Esg., D.C. Hearing 281-282: (1) The statement that certification is conditional
may encourage courts to err on the side of granting class status. That should be discouraged. But
it is proper to recognize the need to modify class definition at the remedy stage. The Note should
emphasize that plaintiffs must establish ultimately that the requirements for certification are met.
(2) The order certifying aclass should not only define the class but also define the elements of each
classclaim or issuethat are certified for class treatment, making clear what issues plaintiffs will be
required to prove individually. That will reduce uncertainty and increase the likelihood of
settlement.

Bruce Alexander, Esqg., D.C. Hearing Written Statement, 01-CV-041: The Note should emphasize
that the conditional nature of certification does not relax the standards for certification.

Court Advisory Comm., S.D.Ga., 01-CV-053: Spelling out requirements for the certification order
will generate disputes; thereis no need for the specification.

Comm. on Civil Litigation, E.D.N.Y., 01-CV-056: (1) It is impractica to require that the
certification order specify the class claims, issues, or defenses; often they are not then known. And
thiswill frustrate litigants: at certification, defendants often prefer a narrow class definition, but at
settlement they prefer abroad definition. Thistilts the balance against certification. And the order
need not state the mechanics of opting out. (2) Courts have consistently held certification ordersare
conditional. Thereisno need to change.

Federal Magistrate Judges Assn., 01-CV-057: The change from "decision on the merits' to "final
judgment” "would eliminate the ambiguity associated with determining when ‘the decision on the
merits’ has occurred.”

Allen D. Black, Esqg., 01-CV-064: In general it is good to provide guidance in the Rule as to the
contents of the certification order. But: (1) Need every order define the class claims, issues, or
defenses? Ordinarily the order certifies aclass for al claims asserted in the complaint; repetition
in the order issuperfluous. Itisuseful to spell thisout inthe order only if the classis certified asto
fewer than all claims or issues; this might be said in the rule, or the rule might be left silent. (2)
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Stating "when" class members may request exclusion is difficult because at the time of the order it
is difficult to know precisely when notice will go out. The class list must be compiled, disputes
about wording must be resolved, and circumstances may change (as a settlement may be reached).
The most that can be said is that exclusion must be requested within areasonable timein response
to the class notice; that need not bein therule.

Alliance of American Insurers, 01-CV-068: Supportsthe requirement that the order definethe class
and the class claims, issues or defenses. Also supports the requirement that the notice state when
and how classmemberscan opt out. Thechanges"would bring morespecificity to classcertification
orders." But recommends revision of the (c)(1)(C) provision for amending a certification order —
it should state that the order can be amended at any time up to final judgment inthetrial court. This
change will makeit clear that the parties cannot amend the class definition "throughout the appeals
process.”

Peter J. Ausili, Esg., E.D.N.Y. Committee on Civil Litigation, D.C.Hearing 205: It isimpractica to
insist that the certification order identify the classissues. The definition should be in terms of the
transaction or occurrenceinorder to bringinclaim preclusion. A defendant, for example, may argue
for narrowly defined classissuesat certificationtime, and then seek abroad definition on settlement.

Professor Charles Silver, 01-CV-048: The Note on the conditional nature of certification should
address Rule 23(f): if ajudge recertifies after an initial conditional certification, is there a second
appeal opportunity? "One appeal is enough.”

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) Supports (c)(1)(B)’ s requirement that
the certification order state when and how class members can elect exclusion. This embodies the
better practice now followed. (2) Isconcerned about the changein (c)(1)(C) that allowsamendment
of acertification order at any time before "final judgment.” They are not aware of any caseinwhich
the present rule language has prevented necessary modifications based on developments in the
litigation. The hypothetical of changes during the remedial phase has not seemed to be a real
problem. There is arisk, despite the Note, that using the "final judgment” phrase will generate
ambiguity because of thelong association with appeal concepts. There may be no real-world reason
to modify the present language. In addition, the amendments may seem to endorse the view that a
court can conditionally certify aclass without strict compliance with Rule 23 requirements. If there
really is aneed to modify the present Rule, the Note should "make it clear that the changeisnot a
basis for failing rigorously to apply the requisites of Rule 23 when class certification is first
considered.”

National Treasury EmployeesUnion, 01-CV-078: Allowing amendment of theclassdefinition at any
time up to final judgment "would be a good change, because class definitions sometimes can be
imprecise when crafted at an early stage in the litigation.”

Mehrie & Skalet, PLLC, 01-CV-083: The substitution of "final judgment" makes it even more
important that the Notes clarify that the certification decision does not turn on the merits of the
dispute.




Report of the Civil Rules Advisory Committee
Page -145-

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the provisions giving
specific guidance on the content of the class-certification order. Also supportsthe amendment that
refersto "final judgment,” eliminating a possible ambiguity in the present reference to decision on
the merits.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: It is a mistake to require the certification
order to definitively detall issues, claims, and defenses. The issues and claims evolve. And the
requirement will complicate the certification decision by burdening both parties with the burden of
defining issues and claims at an early stage where they cannot be definitively identified. Only a
general statement of claims should be required.

Lawyers Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organi zations, and bar associations; joined by law firms, practitioners, and professors.) The present
provision that certification "may be" conditional reflects the 1966 Committee Note statement that
acourt may rule that a class action may be maintained only if representation isimproved through
intervention of additional partiesof astated type, or for similar reasons. To makeevery certification
conditional isto encourage constant relitigation of the certification issues, and even to invite "the
unscrupulous to attempt to manipulate factors affecting class certification after the initial
determination.” Thereis afurther special problem for civil rights cases. Plaintiffs and defendant
may be able to agree on injunctive relief, while remaining far apart on monetary relief; they should
have the flexibility to achieve interim injunctive relief, without fear that the injunction will be
subject to later reconsideration because the certification was only conditional. And the provision
permitting alteration up to "final judgment” does not define the ambiguous meaning of final
judgment. Andif acertification determinationisalwaysconditional, canit ever be suitablefor Rule
23(f) appeal?

David J. Piell, Student, 01-CV-094: It should be made clear that (c)(1)(B) does not require
immediate notice to the class. Often it may be wise to defer notice — settlement negotiations, for
example, may begin in earnest only after the certification determination. It isunnecessarily costly
and confusing to have an initial notice, followed perhaps promptly by a second settlement notice.
The costs of an unnecessary certification notice, further, will impede settlement as plaintiffs seek to
recover the costs from the settlement fund.

Prof. Howard M. Erichson, 01-CV-097: (c)(1)(B) provisionsfor the content of a certification order
make perfect sense and codify sound practice.

Summary of Comments: Rule 23(c)(2) 2001
(b)(2), (2) Notice

Conference: Notice can be given now. The proposal for notice to a "reasonable number" of class
members "is odd.”

Conference: Noticein (b)(1) and (2) classesisto be applauded. But it istroubling to suggest that
individual noticeisnot required; we should demand that. Still, notice need not be "as extensive" as
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in (b)(3) classes. It should be made clear that the defendant can be made to pay for the notice, or to
include it in regular mailings to class members.

Conference: Noticeto (b)(1) and (2) classes "should be meaningful."

Conference: The Committee Note, p. 49, says that notice supports an opportunity for (b)(1) and (2)
class members to challenge the certification decision. "This should not be what you have in mind.
Changeit."

Mary Alexander, Esq., S-F Testimony 64: Notice is expensive, time-consuming, but necessary to
protect the rights of individual litigants. Some notice processes are shaped so that class members
do not even readlize the notice describes a civil action in which their rights may be taken away.
ATLA supports the plain language provision. It takes no position on (C)(2)(A)(ii) or (iii).

James M. Finberg, Esg., S-F Testimony 97 ff: Actionsfor declaratory and injunctiverelief are often
— perhapsamost always— brought by public-interest groupsthat havelimited economic resources.
Notice can be very expensive; the cost will deter many meritorious cases. Asan example, consider
the class action in California to challenge Proposition 187 that would limit health, education, and
welfare benefitsto immigrants. Itisavery largeclass; it would be difficult to notify that classat the
certification stage. The Notes recognize the burdens and suggest that courts look at the issue, but
the language of the Ruleis mandatory. Thereisno option to refuse to order any notice. It also says
that notice must be cal cul ated to reach areasonable number of class members. But that could be so
costly asto defeat the action. Perhapstherule should say "shall consider directing,” and also should
alow the court to decide who must pay for the cost of notice as an initial matter. (His written
statement, 01-CV-07, says the presumption should be that the defendant pay the notice costs.)
Remember that Rule 23(e) requires notice of settlement. The settlement notice will give an
opportunity to members of a (b)(1) or (b)(2) class to appear and challenge the settlement; at that
stage, the burden of payment will be on the defendant, and will not deter filing. (In responseto a
guestion: There were several Proposition 187 cases. The one that went to judgment did not settle;
so deferring noticeto settlement would not work. The classwon that one. Notice before settlement
or judgment would support monitoring by class members, but is it worth the cost of deterring
meritorious actions? (In response to another question: some notice, such as posting on the internet,
is relatively inexpensive, but the rule seems to demand more by requiring notice to a reasonable
number of class members. Many members of the Proposition 187 class do not have access to
computers; many do not speak English. Reaching even a high percentage of the class, though less
than amajority, would be extraordinarily expensive.) Therule should be modified to give the court
discretion to have minimal notice, or even no notice, in some cases.

James C. Sturdevant, Esg., S-F Testimony 117 ff: For Consumer Attorneys of California (p. 127).
Began practicein public interest cases on behalf of people with entitlements under federal and state
programs;, they were mostly (b)(1) or (b)(2) classes. Sincethen, hastried consumer protection and
employment class actions as (b)(3) actions. Mandatory notice in (b)(1) and (b)(2) classes will
eliminate a number of cases, including "cases that are brought on a daily basis by public interest
organizations challenging policies and practices of governmental agencies, both state and federal,
which violated federal law or a mixture of state and federal law." One recent case against AT&T
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challenged an arbitration provision in a new agreement required by the detariffing of the
telecommunicationsindustry. Theclassincluded AT& T’ sCalifornial ong-distance customers, some
7,000,000 to 9,000,000 persons. The casewasfiled on July 30; trial began November 13; evidence
has been completed. Adding any form of notice cost to this action seeking predominantly injunctive
or declaratory relief would have added tens or hundreds of thousands of dollars, perhaps even
millions, to the cost, depending on the form of notice selected. Individualized notice would have
cost at least $5,000,000. Publication might have been $30,000 to $60,000. Internet notice might be
of some assistance, but only 40% to 45% of American households have internet connections, and
of them noticewould go only to those who were plugged into the particular website. Thereisno opt-
out opportunity to protect. The determinations required to be made under Rule 23(a) to certify the
classare protection enough for classmembers. Most of thesetrue publicinterest cases"do not settle
* * * until there is some certainty as to how the liability hammer is going to fall.”

Jocelyn D. Larkin, Esg., S-F Testimony 139 ff: For The Impact Fund, which maintainsitsown class-
action practice, and provides both grants and training to lawyers to bring other class actions. The
focusisoncivil-rightsactions, particularly empl oyment discrimination actions. Thenumber of civil-
rights class actions declined greatly between 1979 and 1989, and has essentially held steady since
then despite significant enhancements of the civil rights statutes. (Her written statement, 01-CV-
012, observes that one reason that class actions are less effective is that some courts have come to
analyze civil rights class actions as if they were personal injury mass-tort classes; one court even
drew an anaogy to atobacco classaction.) In employment discrimination litigation against mid-sized
companies, with classes of 100 to 800 members, class actions are important. One reason for this
importance is that individual class members are reluctant to invite retaliation by filing suit; the
anonymity of the classisimportant. The mandatory notice provision for (b)(2) actions "will deter
the filing of many worthy civil rights classactions.” The number one problem faced by civil-rights
practitioners is resources. The clients cannot afford to advance the costs of notice. Our grants
average $10,000; typically thereis no other resourceto pay for litigation costs. These may be small
casesinvolving public benefits, environmental justice, criminal justice, voting rights, aswell asthe
smaller employers. $10,000 is not adequate for deposition costs and experts. "Adding abig ticket
cost like notice is simply going to mean they don’t bring those cases.” (In response to a question
whether low-cost notice would satisfy the rule as proposed — whether, for example, notice to
employees posted at the job site, or notice to a class of homeless persons posted at various places,
would do: Where people are centralized, as in employment, perhaps that will do. But the more
worrisome cases are those that involve people who have applied for ajob and are turned away; only
fairly expensive notice can find them. Or a case in which aloca public agency stopped taking
applications from disabled people for public housing: notice to reach them would have to be fairly
broad. Or, inresponseto aquestion, aclassinvolving al blacks and hispanicsin the City of New
Y ork who were allegedly stopped onthe basisof racial profiling.) The Carlislecaseasoistroubling
— it says that nothing in Rule 23 suggests that notice requirements may be tailored to fit the
pocketbooks of particular plaintiffs.

In addition to cost, we must consider the practical reality: what isthe benefit of notice? There
IS no right to opt out. The Committee envisions class members being able to monitor class
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representativesand class counsel, but "I must respectfully suggest that that’ sjust not areality. Class
members in civil rights cases don't have the interest, the time, the resources or the capacity to
monitor the progress of aclass action or hiretheir own attorneysto do it. And that’s not to suggest
for amoment that class counsel should not be closely monitored in these cases. Judicia scrutiny of
adequate representation is absolutely critical.” And the representatives often do have aninterest in
monitoring their classcounsel. In onerecent example, therepresentativesin agender discrimination
case came to the Impact Fund because their lawyers had negotiated a settlement that they thought
waswrong. We agreed, and were able to substitutein asclass counsel. (Her written statement adds
the observation that in civil rights litigation notice may be both expensive and ineffective: "the
typical civil rights classmember doesnot read theWall Street Journal.” Non-English speaking class
members also pose a problem.)

So: "Don’t change the rule because changing the rule will effectively close the door or may
effectively close the courthouse doors to the least powerful members of our society."”

(Her written supplement, 01-CV-012, adds that internet notice may not be much help: the
"digital divide" is real. The poor, and members of minority groups of all income levels, have
distinctively low accessto the Internet. She adds other examples of diffuse classes whose members
are hard to identify — peopletold by the hotel there are no available accessible rooms, or unable to
attend a theater that is not accessible.)

John Beisner, Esg., D.C. Hearing Written Statement, 01-CV-027: (1) The success of aruledirecting
plain language and specifying elements of class notice will depend on additional specific guidance.
The Federal Judicial Center forms are guides. But it might be desirable to add alimited collection
of noticeformsto the Appendix of Formsthat accompaniesthe Rules. (2) Requiring noticein (b)(1)
and (2) classes appears on balance to be a positive change. It would "halt" the strategy of
transforming damages classes into these forms. The Note should make clear that the changeis not
intended to broaden use of (b)(2) classes, there is a circuit split on the extent to which damages
claims may be added to a(b)(2) class, and the Note should state that the rule changeis not intended
to addressthis split. The Note, further, should state more clearly that the notice obligations are less
onerous than in (b)(3) classes. And it is very troubling to suggest that a defendant can be required
to useitsown public communications mechanismsto assist in providing noticeto the putative class.
The notice burden lies with the purported class representatives. To require a defendant to include
aclass notice in aregular mailing, for example, raises due process issues because it requires the
defendant to pay for prosecuting litigation against itself even though no merits determination has
been made. And, citing Pacific Gas & Electric Co. v. PUC, 1986, 475 U.S. 1, suggests there also
may beaFirst Amendment problemin requiring adefendant to convey this"very negative message.”

Bill Lann Lee, Esg., D.C. Hearing 20-40: Mandatory notice should not berequiredin (b)(1) or (b)(2)
classactions. Judges have authority to order notice now under (d)(2), and are aware of the authority.
Although the notice requirement is proposed for good motives, it will seriousy hamper the
prosecution of civil rights actions. Experience as Assistant Attorney General for the Civil Rights
Division shows that private enforcement carries the principal burden in the civil rights arena.
Congress foresaw the need for private enforcement by adding attorney fee provisions. Other
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countries, as South Africa, recognize the importance of class actions in enforcing civil rights. The
number of private enforcement actions has dropped since the 1970s. Civil rights class actions tend
to be brought under (b)(1) and (2). When noticeisrequired courtsuniformly haverequired plaintiffs
topay. Notice costswill deter many plaintiffsfrom bringing class actions. Anexampleisprovided
by an action to address discriminatory funding of public transportation in Los Angeles. The
plaintiffs unsuccessfully sought lawyers to represent them until the NAACP Legal Defense Fund
took onthecase. The out-of-pocket costsfor discovery and thelike were $150,000, and strained the
budget. On settlement, notice was provided by publication in four local newspapers for three days
and by posting short notices in such public places as bus stops. The cost of that limited notice
program was $140,000. The prospect of paying that cost would have prevented filing the action; the
result of the decreeis estimated at $600,000,000 to $1,000,000,000 of enhanced spending on inner-
city bustransportation. If therewereno cost, the notice proposa would present adifferent question.
The value of notice in these cases is symbolic; we do not need to incur the costs for symbolic
reasons. Alternative means of notice may be effective, such as paycheck noticesin an employment
discrimination case, but no defendant has ever voluntarily offered to do that. A court might compel
notice by modest means, but is not likely to shift the cost to the defendant. So it is not a sufficient
remedy to state more clearly that the court should consider the impact of notice costs on the ability
to maintain the action; the mandatory notice provision should be dropped. Theincreasing cost of
litigating these actions probably accounts for the decreased filing rates. And individual actions do
not provide an adequate alternative to class actions. Class actions tend to be noticed, and can
accomplish actual tangibleresults. Opting out of aclass action to pursue individual remedies may
be agood thing, but that does not detract from the value of alarger remedy that affectsalarger group
of people. Analternativeto mandatory notice might beto work through proposed Rule 23(g)(2), "to
put potential class action counsel on notice that courts and this committee think communications
with the classis a very important aspect of their representation.”

Mr. Lee’ swritten statement offers additional points. (1) Civil rights actions are appropriately
brought under (b)(1) aswell as (b)(2). (2) There are no studies indicating that class counsel have
been inadequate in communicating with class members; what the cases reflect are disputes about
effortsto communicate. (3) The concern with the ability of class membersto monitor proceedings
and to decide whether to participate individually arises from case-specific circumstances, not a
problem inherent in (b)(1) and (2) classes. (4) The use of notice power under (d)(2) does not seem
to have had a deterrent effect on filing. (5) Procedures for notice of settlement and the fairness
hearing "in effect promote the interest of assuring that the classis kept informed.”

Prof. Owen M. Fiss, D.C. Hearing 40-57: Proposes atwo-notice regime. The first notice would go
out prior to certification "to test for the adequacy of representation.” This notice would be tested by
the general formulaof Mullane v. Central Hanover Bank & Trust: the best notice practicable under
the circumstances. The second notice would go out after certification but before trial, to "seek to
operationalizetheright to opt out." Theright to opt out should not belimited to (b)(3) classes. Rule
23 rests on "interest representation,” and "any individual should have the right to disavow that
representation.” But the opt-out right might belimited to circumstancesin which "theinterest of the
individual members of the classisof asufficient magnitude and particularity to make opting out just
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and appropriate.” Once the opt-out right is generalized, if perhaps limited, there is no remaining
need to maintain the distinctions between (b)(1), (2), and (3) classes. Predominance and superiority
should be required for al classes. The cost of notice in civil rights casesis a concern, but "we're
also deeply committed to procedura justice.” The cost of notice before certification need not be
crippling. And thereismore of arolefor individual actionsto vindicate civil rightsthan Mr. Lee’s
testimony suggests. Anindividual student, for example, is entitled to education in a desegregated
school system as a matter of an individual remedy. Settlement, moreover, isavery special event;
it should be limited to class members who choose to opt into the class. (In response to questions:
Perhaps it is possible to discard opt-in, and even eliminate opt-out, when class members have
identical and deminimisindividual stakes; Eisenv. Carlisle& Jacquelinmay beanillustration. That
will require more thought.)

Thewritten statement, prepared with John Bronsteen, 01-CV-023, amplifiessevera points. (1)
The provision for the best notice practicable under the circumstances might include a check-list of
factors: cost; the importance of reaching every class member — which will vary with the size of
interest and the variation of interest among members; and the consequences for "maintainability of
theclassaction." If expensive noticewould likely cripple aclassaction to redress claimsthat could
not be brought as separate individual suits, the judge should seek to avoid such stringent notice. (2)
Theright to opt out might be denied if aclass member seeksto abuse the privilege— "for example,
if al class members interests are absolutely identical and all stand to benefit if the remedy sought
isgranted — say an injunction to end discrimination or institute an accel erated promotion policy —
but some seek to opt out solely for the purpose of preserving their claim for a ‘ second bite at the
apple’ if the plaintiff classloses.” (3) Notice of the right to opt out seemsto be limited: "the judge
should ascertain where [sic - whether?] there isareasonabl e likelihood that a significant number of
people will opt out, as when individual stakes are high and interests are heterogeneous.”

Professor Judith Resnik, D.C. Hearing 58 ff.: There remains room for both mandatory and opt-out
classes. But the distinction should not be drawn at the beginning of the action. Thereisno need to
determine at the beginning whether the remedy will be injunctive, declaratory, or damages. The
distinction should be drawn only when remedies are actualy on the table. That may be when
certification and settlement are proposed simultaneously, but even that line is not so bright: there
may be "adjudications along the way and the settlement is being shaped there." Sampling notice
should be considered. The notice proposal stems from a worry about monitoring. A class may
include people with different views about the remedy, so monitoring isimportant. But monitoring
doesnot requirethat the courthouse door be closed by the costs of individual notice. Initial sampling
notice suffices. At theremedy stage, if it is decided that an injunction or limited "pi€" require that
the action be made mandatory, "at that point you need better notice." Who paysis now part of the
negotiation. Insomecases, defendantsareinterested in " group-based processing. Inaddition, courts
have an interest in class adjudication — "We want fewer of these cases and we need to resolve them
en masse." The courts might absorb some of the notice costs. And costs can be reduced "using
court-based data accessing capacities and e-mail and the like * * *." Even recognizing that not
everyoneisacomputer user, thiscanhelp. (Her written statement providessimilar suggestions. The
notice draft retains the distinctions among (b)(1), (2), and (3) classes. The certification question




Report of the Civil Rules Advisory Committee
Page -151-

should be divorced from the opportunity to request exclusion. The certification test should be
addressed in Rule 23(a) to establish a"uniform standard of both the need and desirability of class
certification.” It should not be required that a class action be superior; it should be enough that it is
auseful way to proceed, "suitable to the claims presented.” Purposes could be "to facilitate access
and quality representation for small claimants, or to buffer against disparate outcomesfor classes of
similarly situated plaintiffs, or to create enforcement rights in a wide set of claimants." Present
subdivision (b) would bereplaced by provisionson appointment and compensation of classcounsel.)

Norman J. Chachkin, Esg., NAACP Legal Defense & Educational Fund, D.C. Hearing: The
problems of (b)(2) class actions are not illuminated by the Advisory Committee's extensive study
— supported by the FJC and RAND — of mass-tort and consumer class actions. In (b)(2) civil
rightsaction thereisno lack of communication between unnamed class members and class counsel.
Some of the communication involves class members who wish to add to the class litigation
individual problems that they are encountering with the defendant. But any attorney serious about
representing a(b)(2) class must bein communication with, and accessible to, classmembers. Most
of these actionsresult in settlement. Itisdifficult to present the prosand cons of asettlement to class
members unless there has been effective communication with class counsel before the settlement is
proposed. All of the current proposalsshould berecommitted for further study to the extent that they
involve (b)(1) and (2) classes. The adviceinthe Notethat the costs of class notice should not defeat
a"worthy" classis merely advisory. Thereis, moreover, agreat deal of latitude for the individual
judge to weigh the costs and advantages of notice; this"could even permit personal or ideological
opinions to affect procedural decisions." The (b)(2) class was added in 1966 to emphasize the
suitability of class actions in civil rights and race discrimination claims; that is still a valid,
necessary, and worthy purpose. In the real world, we cannot achieve as much reform and
enforcement of constitutional and statutory rightsthrough individual actions aswe achieve through
classactions. Inadequate representation can be cured by decertification when it becomes apparent,
or by collateral attack. Rule 24 establishesaright to intervene on showing inadequate representation.
A further problem isthat notice is to be given only after the certification decision. Once noticeis
given, the class certification issues will have to be revisited. The resulting problems of
manageability will be worsened by the provision that alows a class member to appear through
counsel without satisfying Rule 24 intervention standards. Most of the Rule 24 cases involving
attempted intervention "involve disagreements with the litigation judgment of class counsel, and
almost without exception, although there are somefew exceptions, District Courts have determined
that that disagreement doesn’t affect the substantial substantive interests of absent class members
and it doesn’t justify complicating the litigation by allowing individuals to intervene." So, p. 103,
"amere disagreement over whether you should file a summary judgment motion this week or take
another deposition is not the sort of thing that meets the Rule 24 requirements.” The notion of
permitting exclusion from a (b)(2) class aso is puzzling: if a class action were brought to
desegregate a public school, could a class member ask "‘to continue to go to school in the system
that’s operated in violation of the United States Constitution.”” The Committee also should not
attempt to address the ongoing devel opment of decisional law on the extent to which damages can
be sought incident to a (b)(2) class, asin Title VIl actions. If the costs of notice were substantially
lower, notice would not be as much of an issue. But the important time for notice is the time of
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settlement: that is when class members have the most important contribution to evaluating the
adequacy of representation. Finally, courtshear from classmembersin (b)(2) actions. They get lots
of lettersthat they put in the file and send to counsel to be dealt with as counsel wish. "There' snot
alack of initiative being taken, in my experience, by unnamed class members who are dissatisfied
with what’ s happened.”

The written statement, 01-CV-051, adds more. The FJC Study shows the median cost of class
notice in four districts was $36,000; in two districts it was $75,000 and $100,000. There is no
experience to suggest that class members have often attempted to relitigate the certification issues;
in any event, notice prior to certification would be needed to support such efforts. There has been
some challenge to adequacy of representation, but that is relatively infrequent and commonly
involves mere disagreements about litigation strategy. (Pages 12-13 illustrate cases denying
intervention; the parenthetical descriptionssuggest strong reasonsfor grantinginterventionin at | east
several.) "Inthe class context class counsel’ sresponsibility isto the class, and is not mechanically
dependent upon the desires of the named plaintiffs." Indeed, " class counsel is entitled to be free
from harassment by class members. All of hisjudgments cannot be challenged in court.’” Defense
counsel will take advantage of a right to appear by encouraging disruptive class members to
participate and undermine the class proceeding. On the other hand, defendants too may suffer if
class members who appear contribute in such away as to be entitled to attorney-fee awards.

Brian Wolfman, D.C. Hearing and Written Comment: Noticein (b)(1) and (2) classesis desirable,
although cost is a problem. It should be directed to "a reasonable number of class members
comprising afair cross-section of the class." Notice to only a reasonable number may not suffice
if therearedivergent interests. If thereareformal subclasses, notice should go to afair cross-section
of each subclass. This seemsto be similar to what others have called "sampling” notice. The Note
should state that opt-out rights are due when some of the relief is damages: "Due process, and
possibly Rule 23 as currently written, demands that result.”

LedlieBrueckner, Esg., D.C. Hearing 146-155: Hasjust won astate-wide (b)(2) classactionto defeat
a mandatory arbitration clause that had been inserted in a consumer contract by a long-distance
provider. It islikely that anticipating the cost of giving notice to the class would have prevented
filing the action. The alternative of writing protectionsinto the rule so that the judge must consider
whether notice costs are inimical to bringing the action are "too little, too late." If thereisachance
that significant notice costswill beimposed, lawyerswill not file. Although the power isthere now
in (d)(2), itisused so rarely that practitioners do not anticipate being required to fund notice costs.
The deterrent effect will be increased by the proposal to require notice of attorney-fee applications.
Although there would be no added notice cost in casesthat settle, civil rightscasesoften arelitigated
to judgment, and then there would be the cost of an additional notice not required for any other
purpose. Sampling noticewould beanimprovement, but even that would exert asubstantial chilling
effect. What sample would suffice? In what form would notice be given? "[I]t's simply too
uncertain and will have ahuge negativeimpact on civil rightscases." Reformsin thisareamight be
justified, but further study is needed. The RAND study has not looked at thisissue. (Her written
statement, 01-CV-020, urges withdrawal of any notice requirement. Notice is required in (b)(3)
actions to preserve opt-out rights. (b)(1) and (2) classes are analogous to interpleader or quasi-in-
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rem actions in which circumstances dictate the need for unitary disposition regardless of class-
member consent. The Note does not provide sufficient protection. It quotes the Mullane case
statement that notice reasonably certain to reach most of those interested in objecting suffices. It
states that notice to all identifiable class members is required when there is no substantial burden.
Thisistoo much. Thereis no showing of abuses in this area, and the homogeneity of interestsin
(b)(1) and (2) classesis sufficiently strong to be adequate safeguard.)

Peter J. Ausili, E.D.N.Y. Civil Litigation Committee, D.C. Hearing 206: Mandatory notice should
not be required in (b)(2) actions; it may be unduly expensive, and thwart some meritorious class
actions. (The written statement, 01-CV-056, adds that notice to the class is appropriate in (b)(1)
actions.)

Ira Rheingold, Esqg., (National Assn. of Consumer Advocates), D.C. Hearing 261 ff.: Notice should
not be required for non-damage classes. The reason is cost. Consumer class actions often do not
make alot of money. They present the same problems as civil rights actions: the anticipated cost
of notice will have a chilling effect. If notice is needed in a (b)(2) action, courts now have the
authority to order it. (Thisthemeisrepeated inthe written statement, 01-CV-062. Many advocates
conduct good, beneficial actions under (b)(2) and are not getting rich but are hel ping many people.
Imagine a case in which 10,000 people nationwide are injured to the extent of $5 each, a typical
consumer class action; the cost of notice could exceed the potentia recovery.)

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 01-CV-034, 046, 047: Generadly
thisisapositive proposal. But the Note should make two things clear: thisis not intended to foster
increased use of (b)(2) classes for claims that seek damages, and it is not intended to reduce the
notice requirements for (b)(3) classes. The Note, further, seems to endorse a requirement that the
defendant use its usual communications methods to reach a plaintiff class. Thisis abad idea as
presented. It impliesthat the defendant may be made to bear the cost of notice; it isnot likely to be
effective notice, becauseit will not attract attention in the same way as a separate formal notice; and
it may cause class members to give greater credence to what seem to be the defendant’s self-
accusations of wrong conduct. On the other hand, it may be sensibleto require that acompany make
available to the class a regular means of communication used by the company to reach class
members.

Walter J. Andrews, Esg., D.C. Hearing Statement, 01-CV-036: It is a positive change to require
notice in (b)(1) and (2) class actions. But the Note should stress that the notice requirement is not
intended to broaden the use of (b)(2) classes. And the Note referenceto use of adefendant’ sregular
communicationsisaproblem. Even if theissues of cost are addressed, the Note should emphasize
that noticeisthe plaintiffs' burden and that use of the defendant’ s resources is discouraged.

Professor Charles Silver, 01-CV-048: "The inability to opt out of a mandatory class action makes
monitoring more important in these cases than in opt out class actions. All of the conflicts that
inherein (b)(3) classactionsalsoinherein (b)(1) and (b)(2) classactions.” They aremoredangerous
because exclusion is not possible. "Only monitoring is possible, and monitoring cannot occur
without good notice. Consequently, courts should be especially careful in mandatory class actions
to seethat all personswith sizeable interests receive notice and an opportunity to participate." But
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the discussion of notice to fewer than al class members makes a point that should be extended to
(b)(3). The present (b)(3) requirement of individual notice is wrong, and "the Supreme Court
compounded the error in Eisen." Due processisafunctional standard; individual noticeisrequired
only for class members with large claims, important interests, and relevant information. The
cheapest possible notice should be provided all other class members. Newspaper publication never
should be required; internet publication is much cheaper.

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice. But the Note should state that the
burden of notice is on class representatives. The defendant should not be saddled with the burden
simply becauseit usesmass mailingsin itsbusiness; due processand First Amendment implications
must be considered.

AllenD. Black, Esg., 01-CV-064: Itisagood ideato require modest noticein (b)(1) and (2) actions.
But the Note ventures on dangerous ground when it invites challenges to the certification,
encouraging relitigation of the certification question. That sentence should be deleted.

Equal Employment Advisory Council, 01-CV-065: The Council isan association of employersthat,
collectively, employ more than 20,000,000 workersin the United States. It opposesnoticein (b)(1)
and (b)(2) actions. Thereisnoright to request exclusionto requirenotice. Noticewill not help class
members, but "islikely only to confuse and frustrate them." The class representativeisresponsible
for representing and communicating with the class; if the representative fails, certification is not
appropriate. Notice, further, will enlarge the size of the class as "individuals who never before
thought they were victims of employment discrimination may recast their experiences to make
themselves part of the class." The provision that describes a right to enter an appearance through
counsel will only further complicate the litigation. Even a matter as simple as a request for an
extension of time requires, in many courts, consultation with counsel for opposing parties. many
lawyers representing many class members will increase the difficulty of simple procedural steps.
Many lawyers also will expand the number of parties that can file discovery requests and motions.
The Note proposal that a defendant might be required to include notice in aregular communication
with class members puts an unfair added burden on the defendant — it islikely to put the burden of
cost and notice in defendants in all cases, since defendants do regularly communicate with their
employees.

Alliance of American Insurers, 01-CV-068: Supports notice in (b)(1) and (2) class actions.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "In most instances,” requiring notice in
(b)(1) and (2) classes "serves the salutary purpose of giving such class members the opportunity to
monitor classproceedings.” But thereisatension, recognized inthe Note, arising from recognition
that notice costs may deter some plaintiffs from filing actions seeking only injunctive relief,
particularly civil rights actions. It would help to include a safety valve giving "the district judge
discretion to vary the form and content of the notice * * * to comport with the special needs of a
particular case.” The Note suggests that notice could be included in a regular communication.
Ordinarily it isthe defendant who regul arly communicates with class members — examples are an
employer or acredit-card company. The Noteisambiguousonwho should bear thecosts. TheNote
should be modified by deleting the reference to regular communications or by clarifying them.
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Association of the Bar of the City of New York, 01-CV-071: Mandatory notice will reduce the
number of classactions, especially in such fieldsascivil rights, consumer, and environmental cases,
because of the prohibitive cost of notice. Courts have authority to order notice under present (d)(2).
The requirement for notice of settlement makes it in the interest of class counsel to keep class
members informed.

Civil Division, U.S. Department of Justice, 01-CV-073: There is no advantage in notice to class
memberswho cannot request exclusion. Thedistrict court hasauthority under (d)(2) to direct notice
in appropriate circumstances. Noticewill be costly, and may generate confusion. Inaddition, it may
invitefilingindividual actions— prisoner litigationisan example. Matterswill becomplicated still
moreif the separatelitigationisfiled in adifferent district and is not subject to control by the class-
action court.

National Assn. of Protection & Advocacy Systems, 01-CV-077: (An association of state protection
& advocacy systemsfor personswith disabilities.) The protection & advocacy systemsfile most of
their class-action enforcement actions under (b)(2). ADA Title Ill, for example, provides for
declaratory and injunctive relief but not damages. There is no right to exclusion, so no need for
notice. Theprovision "will deter thefiling of worthy disability-based civil rights cases by resource-
strapped civil rights practitioners. * * * Similarly, the P& A systems have limited resourcesto fund
potential classactionlitigation." Increased costswill deter filing or strenuous prosecution of worthy
civil rights actions.

National Assn. of Treasury Employees, 01-CV-078: "Thissectionignoresthesignificant differences
between b(3) and b(1) and b(2) cases. The Supreme Court underscored this difference in Eisen,
where it noted that subdivision (¢)(2) does not apply to (b)(2) classes. Thereisno right to opt out.
The apparent purpose of the notice proposal isto encourage class membersto monitor the progress
of class actions. But requiring notice often will mean that there is no action to monitor, as notice
costs will preclude nonprofit groups from filing. Class counsel already serves the monitoring role,
as do the named plaintiffs. "The judge, of course, has the ultimate monitoring responsibility,” as
shown by the requirement that a settlement be approved. Rule 23(d)(2) already gives sufficient
notice authority.

David H. Williams, Esg., 01-CV-079: Writes from experience with (b)(2) classes chalenging
improper deprivations of government benefits, most often Medicaid assistance. The costs of notice
aresignificant since no funds are being recovered for the class. Theonly practical ability to monitor
the progress of the action is given by the ability to appear through counsel; that is rarely aviable
option. "A more practical monitoring tool might be giving class members a meansto contact class
counsel." Class notices will not often do this, since the proposed rule does not require the relevant
information. "Confused and anxious class members can be counted on to call court staff." Notice,
further, will promote reliance on the class action, including reliance by persons who are not within
the class and who should be pursuing relief by alternative means. It creates the need for further
notice if the case is involuntarily dismissed, to protect members who relied; and since only
"reasonabl€" noticeisrequired, thereisno way to determine which class members may haverelied.
Finally, thereis adanger that a notice requirement will make emergency relief unavailable: aclass
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must be certified to support interlocutory relief on a class-wide basis. An immediate 23(f) appeal
of the certification order may "overload[] what must be accomplished to grant theemergency relief.”

Mehri & Skalet, PLLC, 01-CV-083: (1) Drawing from extensive employment discrimination and
consumer protection class-action experience, agrees with the testimony opposing the change "and
we strongly agree that no good can come of it." Theinformed judgment of the district court under
Rule 23(d)(2) suffices. An excellent example of wise judicial discretion isfound in the cases that
requirenoticeand opt-out rightsin"hybrid" (b)(2) classesthat include significant damageselements.
Itisillogical torespond to the problemsof mass-tort cases by adopting anotice requirement that will
severely damage (b)(2) classes. A better approach isto strengthen the methods of communication
with the class throughout the litigation. (2) It is wrong to permit a class member to enter an
appearance at the certification stage. The defendant could exploit this procedure to defeat
certification. "Further, the broader interests of the class may be easily sabotaged by [a] small group
of individuals with antagonistic goals." The problem is akin to the problem of standing to appeal;
class members have been required to intervene to achieve appeal standing, for fear "that individuals
with interests adverse to the class, or with non-typical claims, will interfere with or complicate the
litigation." The purpose of the classactionisto render manageablelitigation that involves numerous
members of ahomogeneous class. Those individuals who seek to appear most likely "aretrying to
placetheir individual interestsahead of theclass." They present the samerisksastherisks presented
by some objectors.

Prof. Susan P. Koniak, 01-CV-086: (These comments offer avery broad spectrum of issuesthat are
summarized here because they are brought to bear on the question of mandatory noticein (b)(1) and
(b)(2) class actions.)

Thereisajustified public crisis of confidence in class-action procedure. The proposals do not
adequately protect theinterests of absent classmembers. Class membersneed protection from class
counsel; from the defendant and its lawyers; and from the overworked judges "who do not function
asadequatefiduciariesfor absentees.” "Theinstancesinwhich classrepresentationisnow permitted
do not match any principled justification for disposing of the rights of individuals without their
explicit consent." Every reasonable effort to notify those individuals should be required.

The "efficient” functioning of thejudicial system isnot alone justification for class procedure.
The principled purpose underlying (b)(3) classeswasthat small claims otherwise would receive no
hearing; it is proper to protect against loss of the deterrent function of the law. But transferring
(b)(3), and later (1) and (2), to masstortsisnot principled. Theacceptance of "sidedeals’ asin Ortiz
and Amchem in the lower courtsiillustrates the unfairness of the procedure.

"[ T]helines between the (b) categories are so ephemeral that until those categories get fixed it
is simply unjust to tie important procedura rights to these categories." It is vitally important to
clearly understand categories that determine important procedura rights, but that we do not
understand. Plaintiffs and defendants' lawyers alike benefit from the uncertainty: the defendants
can bargainfor a"locked-in" class, and by paying morefor global peace create anincentivefor class
counsel to go aong. "[T]hereis presently no theory that adequately explains why absenteesin the
(b)(1) and (2) categories are due so much less process than absenteesin (b)(3) classes. That makes
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Rule 23 arbitrary.” Rule 23 should "include a strong presumption that absent class membersin any
(b) category receivethe best practicable notice and aright to opt-out.” A district court must provide
a clear justification for deviating from the presumption, and there should be de novo appellate
review.

The Ninth Circuit decisionin Epsteinv. MCA, 1999, 179 F.3d 641, creates great doubts about
the freedom of class members to remain aloof from a class action that does not provide adequate
representation. It seemsto preclude collateral attack so long asaclass member could have made an
objection in the class action. "This Committee should make clear that Epstein does not preclude a
collateral attack in one federal court on the adequacy of representation provided absentees in an
earlier classaction in state or federal court, and at aminimum in the latter situation, i.e., two federal
court proceedings. * * * If you do not believe it isimportant that absentees retain the right to right
toremain absent, | believe Rule 23 should be amended torequirethat all absenteesreceiveindividual
notice to inform them that they will be bound with no recourse, if they fail to travel across the
country (if need be) to monitor what is happening and to ensure that the representation they receive
is adequate.”

Lawyers Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organi zations, and bar associations; joined by law firms, practitioners, and professors.) (1) The FJC
Empirical Study of class actions contradicts anecdotes and other unsupported assertions regarding
class-action practice. A number of the problems addressed by the proposed amendments are not
problems at all, or are not problems with class-action practice generally. The perceived problems
do not appear in civil rights actions, and the proposed solutions would have untoward effects. For
the 12-month period ending September 30, 2000, 273 civil rights class actionswerefiled in federal
courts, 11.4% of all federal-court class actions. Together with securities class actions, nearly 40%
of class actions fall into circumstances that the FJC study described as routine, easy, and well-
established applications of Rule 23. It isamistake to restructure practice in ways that affect these
successful experiences. The economics of civil rights class-action practice are an important
consideration. Thereisno economic competition among lawyersfor these cases; itisall too difficult
to recruit lawyers. Statutory fee awards tend to award compensation that would be fair for a case
without any risk; there is a risk, and the awards are correspondingly inadequate to entice
representation.  (The report attaches a report by Professor Stewart J. Schwab anayzing
Administrative Office Data that show the low success rates in federal-court civil rights actions.)
Requiring notice at the time of certification will greatly increase the costs of bringing these actions
— in some cases without extensive discovery or expert witness costs, the cost of notice will match
or exceed the cost of litigation. No real need or interest isserved by notice. Inschool desegregation,
employment or housing discrimination, voting rights, and other cases, class membersreceive notice
of the litigation as members of the community involved: "The drafters of the 1966 Amendments
understood that this would be the case * * *." Mandatory notice after certification cannot serve a
constructivepurpose. Thesuggestionthat it supportsan opportunity to challengecertificationinvites
relitigation without benefit. "Thefactorsdetermining (b)(2) class certification depend onthe claims
asserted, the conduct of the defendant, and objective characteristics of affected class members, not
the subjective views of individual classmembers." The party opposing the class, moreover, can be
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expected to raisewhatever issues counsel against class certification, including conflictsamong class
members. Rule 23(d)(2) provides authority for directing notice in "the rare case" where class
members cannot be expected to be aware of the action or there is some particular reason. (2)
23(c)(2)(A)(i) subtly adds a further new requirement for (b)(2) classes by providing notice of the
right of a class member to enter an appearance through counsel. This contradicts the intervention
provisionsof Rule24 andis"logically flawed. Itisnot thenotice currently suppliedto (b)(3) classes
that givesrisetotheright toindividually appear through counsel, but the right to opt-out of the class.
Members of (b)(3) classes that do not opt-out have no such right in the absence of appropriate
groundsfor intervention under Rule 24, and logic provides no basis to afford that right to members
of (b)(2) classes” This amendment could result in (b)(2) actions "becoming no more than
cumulative individual actions with multiple counsel acting on behalf of multiple individuals." If
substantial interests are not represented, Rule 24 intervention provides protection.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: Generally support noticein
(b)(1) and (2) classes, but room shoul d be made to accommodate plai ntiffswho cannot afford notice.
The court should have discretion to balance the benefit of notice against the cost and the ability of
plaintiffsto pay, "permitting the court in exceptional circumstancesto wholly dispensewith notice.”

Prof. Howard M. Erichson, 01-CV-097: At least some notice should be required in (b)(1) and (2)
class actions. In some cases "areasonable number" may be very few class members when greater
notice would be cost-prohibitive. Indeed, there should be greater flexibility to dispense with notice
to al identifiable class membersin (b)(3) classes, as contemplated in earlier Advisory Committee
proposals. The Note might address the timing of notice: in (b)(1) and (2) classes, notice is most
important at the settlement or remedy phase, when it is more realistic to expect class-member
participation. Monitoring of the action’s progress up to that timeislikely to be rare.

Association of Trial Lawyers of America, 01-CV-098: Generally, ATLA favors as much
communication as possible by attorneys with all class members throughout the pendency of aclass
action. But the cost of notice could force counsel to abandon class actions. "Depending on thetype
and extent of the notice directed, the cost of the notice could easily exceed a proper award of
damages and/or legal fees." Thisresult might make it more expensiveto pursue aclass action than
to enforcerightsthrough individual actions. Defendants could use anotice requirement to avoid the
court’s consideration of the merits. "We can only suggest that, if class action defendants are truly
concerned about the adequacy of communi cations between the plaintiff class and its attorneys, they
might pay for such notice themselves, especially when they know that their liability isclear.” Ata
minimum, it should be "much clearer that in (b)(1) and (b)(2) actionsit is not necessary to provide
notice in the same ways and to the same extent asin (b)(3) actions. Notice by the most economical
means should be the standard, and the rule should be structured in such a way that class action
defendants cannot use it aggressively to induce plaintiffs to abandon legitimate cases."

ToddB. Hilsee, D.C. Hearing 238-241: The"reasonable number” termisvague. How many isthat?
Should it be measured as reaching a particular percentage of the class, given the ability of
communications professionals to determine what percentage of a class will be reached by various
methods of notice? But itisdifficult to be precise; what i sreasonable depends on the circumstances.
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It would befoolish to spend $3,000,000 to give notice of a$3,000,000 settlement. But a"reasonable
number" is not a useful phrase.

BruceAlexander, Esg., D.C. Hearing 310ff. and Written Statement, 01-CV-041: Noticeto members
of a(b)(1) or (b)(2) classis a good thing. But the Note on including notice with a defendant’s
regular communications to the classis not. Communicating with the classis the responsibility of
class counseal. Sadly, many class counsel do not want to have anything to do with communicating
with their clients— they do not want their name, address, or phone numbers on any communication
lest class members call for an explanation of what is going on. Even the simple addition of a
"stuffer” increases costs. But other burdens are far greater. Recipients will conclude that a notice
mailed out by the defendant is asign that the defendant isliable or has admitted liability. Sending
notice will be further complicated because it is not likely that the class definition will coincide
completely with any established mailing list. Mistakes will occur in attempting to focus the class
communication. Moreover, inquiries about the notice will naturally be made to the defendant. The
defendant will haveto establish special systemsto respond to theinquiries, including training people
who can respond appropriately. "There is ssmply no good substitute for a separate mailing with
separate controls, properly targeted, with aseparate return address and with aseparate number to call
or place to write with inquiries."

Bruce S. Harrison, Esg., D.C. Hearing 335-338: In response to a question, observed that notice to
class members has never been a problem in over 50 employment class actions he has litigated.
Notice was given; plaintiffs counsel did not object to providing notice. The cases were all money
damages cases.

Keith L. Fisher, Esq., State of Wisconsin Investment Bd., 01-CV-066: "Because class membersin
these cases do not have the right to protect their individual interests by opting out, their ability to
monitor the casesis all the more important.” The notice requirement should be no less demanding
than therequirement in a(b)(3) class. "Thisisnot to say that district judges cannot balance the cost
of providing notice with the benefits, and require alesser manner of notice in those instances where
providing individual notice is not economically feasible."

Other Notice

Conference: There should be automatic review of the notice plan in anonadversarial setting as part
of the case-management plan.

Conference: To beeffective, notice should be directed individually to classmembersasaletter from
the court.

Conference: No one will argue with a "plain language”" requirement. "Almost every notice is
unintelligible to the ordinary person.” Lawyers, anxious to protect themselves, draft impenetrable
language. Plain language is achieved only when the judge writes the notice. The Rule might focus
on encouraging the judge to write the notice, or else to appoint someone — preferably not alawyer
— to writeit.
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Conference: We should consider imposing notice costs on defendants in (b)(3) class actions. And
we should consider softening the requirement of notice to every individua (b)(3) class member; in
some small-claims classes, representative notice is enough. (A panel member noted that the
Advisory Committee had abandoned this idea in face of the difficulty of deciding which class
members would get notice.)

Barry R. Himmelstein, Esg., S.F. Hearing 15, 19-: It isnot practical to requirethat the order granting
certification alsodirect appropriatenoticetotheclass, (c)(2)(A)(i). Thatispractical whentheparties
have worked out a settlement and agreed on notice before certification. But if there is a contested
certification the defendants are not willing to work with the plaintiffs on notice until certificationis
granted. Publication often isimportant. The AARP publication is very effective, but it has atwo-
month advance booking requirement. It isproper to requirethat notice be covered by acourt order,
but not practical to require that the order issue at the time certification is granted.

James M. Finberg, Written Statement for S-F Hearing: The FIJC notices appear to attach opt-out
forms, objection forms, and claim forms to the notice. Only claim forms should be attached. My
practice is to contact people who have opted out; in the overwhelming majority of instances, they
did not understand what they were doing; they did not understand that by opting out they lost the
right to participatein the settlement. They are misled to believe that they must complete the opt-out
formto be ableto participatein the settlement. The sameistruefor the objectionform. Thesample
notice forms also are too long. Class members will feel overwhelmed and will not try to read the
notice. Inaddition, it costsmoreto print and mail along form. The maximum length should be four
printed pages. (The written statement 01-CV-07, issimilar.)

Brian Wolfman, D.C. Hearing Written Statement 01-CV-043: The notice provision refersto aright
to appear through counsel. It should say "with or without counsel," so that objectors know they can
object without having to retain alawyer. The Notice also should include an opt-out form; parties
often do not usethem, and courts have not demanded them. Instead, the partiescraft proceduresthat
make it onerous to opt out. And the notice should not be drafted in terms that discourage opt outs,
as often happenswhen the parties draft the notice to explain the disadvantages of opting out without
noting the advantages. "[ A]n easy-to-use form isthe best meansfor insuring that class memberscan
exercisetheir opt-out rightsif they wishto do so.” Rule23(c)(1)(A)(i) should include, p 3, lines 36-
37, this phrase: "including an explanation of the consequences of exclusion on members of the
class.”

Michael Nelson, Esg., D.C. Hearing Written Statement 01-CV-021: Thenoticeshould statetheclass
definition, issues, and defenses in the same terms as the certification order.

Stephanie A. Middleton, Esg., D.C. Hearing Written Statement 01-CV-032: The Note seems to
endorse requiring the defendant to assist in providing notice to the putative class "and to pay for the
prosecution of thelitigation against itself when no determination of the merits hasbeen made.” This
istroubling.

Alliance of American Insurers, 01-CV-068: Approves plain language and the added categories of
information specified for notices. Thisinformation istypically found in class notices.
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Peter J. Ausili, Esqg., E.D.N.Y. Civil Litigation Committee, D.C. hearing 206: Thelist of factorsto
be put in the notice may discourage inclusion of other information that should be there. The notice
should indicate the relief sought, identify the opposing parties including class representatives and
class counsel, provide the names and addresses of class counsel, and describe succinctly the
substance of the action and the parties’ positions. (The written statement, 01-CV-056, adds that
including the class claims, issues, and defensesis not appropriate — it istoo early to know them at
thetime of notice. If thereisto beadefinition, it should beinterms of transaction or occurrence to
assure that claim preclusion fully applies.)

Todd B. Hilsee, D.C. Hearing 219-241: Plain language aone is not enough. Notice must satisfy
three criteria: (1) It must get to the class. "Net reach” and "frequency of exposure”" analyses by
communications professionals can determine this for various methods of notice. It is difficult to
speak in general terms about the possibility of reaching alarge percentage of class membersby low-
cost means such as pressreleases and internet notices. Something likean adin USA Today does not
reach many people — our figures show a maximum opportunity to reach 3% of atarget audience.
(2) The notice must be noticed. (3) The notice must be read and understood — this is the part
addressed by the plain language requirement. As to being noticed, the Rule might require notice
"designed to benoticed." Prominent headlines, appropriate envelope call-outs, and other inviting
and well-known design features are important. Even the sample summary notice devel oped by the
FJC will not work asamodel for publication: partieswill struggleto include too much information,
and then present it all in small type in the back pages to save money. "The main message, who is
affected, and why it isimportant to them must bethefirst item that drawstheir attention.” It isuseful
to mention the court, as on the envelope, because that lends credibility. There also is arisk that
notices may be designed not to be noticed: aparty wantsto minimize negative publicity, or to reduce
class participation — even plaintiffs may want to avoid a costly campaign or the potential for
handling responses or opt-outs. Theidea of "sampling notice" isrelevant only if you have names
and addresses; even then, it is difficult because experience does not yet enable us to determine
whether many or very few of those who actually get notice will respond to it. So too, an opt-in
system is difficult because there is no way to determine whether those who do not opt in arein fact
not interested in participating. It isimportant to use notice professionas, not lawyers. And the
notice must not look like advertising — Postal Service statistics show that 87% of mail that is
perceived as advertising is not read. (His written statement, 01-CV-030, suggests that the FJC
sampl e notices are too long and complicated; the color-coded forms are too much for anything but
very big cases. He has been working with the FJC to help improve the samples.)

Court Advisory Comm., S.D.Ga., 01-CV-053: The courts already approve notices to the class.
Rather than spell out notice items, the rule should read: "The notice shall contain such information
to classmembersasthe court determinesisnecessary to describethe action, its consequencesfor the
class, and the right of a class member to participate in or be excluded from the case.”

Bruce S. Harrison, Esg., D.C. Hearing Written Statement 01-CV-060: (¢)(2)(A) should require that
the notice advise potential class membersof the existence and status of any competing classactions.
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Prof. Susan P. Koniak, 01-CV-086: The notice description of the right to appear in a class action
should not refer to "counsel asif counsel were necessary to appear as an objector or supporter of the
class action litigation or settlement.” Thereis a particular problem that a pro se objector may not
understand that an appearance may waive some jurisdictional objections. "the notice must explain
in plain English that showing up may cost you and explain what that cost is. Not an easy task in
plain English, athough possible.” 1t would be better to adopt arulethat any appearanceis"special,"
"so that any obj ectionsto thejurisdiction of that court are not deemed waived because the spider told
the fly to comeinto hisweb."

Plain Language
Conference: This adds nothing. Plain language is sought now.

Jocelyn D. Larkin, Esg., S-F Testimony 146: For The Impact Fund. The notice language changeis
welcome.

ABA Antitrust Law and Litigation Sections, 01-CV-069: "[ T]helaudable goal of easy-to-understand
notices should be reinforced by inclusion of this requirement in the rule."

Victor E. Schwartz, Esg., for American Tort Reform Assn. and American Legislative Exchange
Council, D.C. Hearing and Written Statement, 01-CV-031: Plain language is "probably more
important to lay people than any other proposal you have here." But there should be moredirection
asto notice elements. The notice should inform class members of "what do they get"?; what class
lawyerswill get if theaction issuccessful; and any costsor burdenson classmembers. It also should
describe any counterclaim or notice of intent to assert acounterclaim against classmembers, and the
address of counsel to whom class members may direct inquiries.

David Snyder, Esg., and Kenneth A. Staller, Esg., D.C. Hearing 174: Agree with plain languagein
class-action notices. (The same statement is made in the Written Statement, 01-CV-022.)

David E. Romine, Esg., D.C. Hearing 243: Endorses the plain language requirement.

IraRheingold, Esg. (National Assn. of Consumer Advocates), D.C. Hearing 266: Plain languageis
extremely important. But Mr. Hilsee' stestimony suggests that the proposal may need alittle more
work. (The written statement, 01-CV-062, expands on this: the FJC sample formsarelong. They
should not become the standard, but "should be the exception.” Itemsthat should be included in a
short introductory statement that prefaces the body of a more detailed notice are detailed in the
NACA Guidelines, 176 F.R.D. at 400-401.)

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033. 034, 046, 047: Plain language
isgood. The success of the rule will depend on the clarity of the sample notices being prepared by
the FJC. Because the second opt-out provision of proposed (e)(3) should be rejected, the items
included in the notice should include a statement that class members who do not opt out of a (b)(3)
class will be bound by any settlement negotiated by counsel and approved by the court as fair,
reasonable, and adequate.

Comm.onCivil Litigation, E.D.N.Y ., 01-CV-056: The Committee"isnot aware of problemscreated
by the wording in notices and hence sees no need for the plain language requirement.”
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Allen D. Black, Esg., 01-CV-064: Favors plain language, but is not sure the rule does enough.
"Dense, long, and over-detailed noticesareareal problemtoday. Empirical study of the forms most
likely to convey core information to human being class members might be useful. The cause of the
problem isthat lawyers draft the notices, and work too hard to protect themselves and their clients
by including everything. The suggestion that there be an introductory summary helps, "but is not a
cureall. The body of the notice remains too dense to be meaningful to most class members. And
in my experience, even theintroductory summariesare frequently opague.” The FIC samplesmove
in the right direction, but are still too dense. Perhaps responsibility for clarity could be put on the
court. Expanded use of websites might be agood solution: avery short and simple notice could be
sent, designed to capture attention and convey essential coreinformation. Or ashort and plain notice
could include an 800 telephone number to call for more information; a neutral entity would be
needed to staff the phone bank. However that may be, the Committee Note should deal with
remediesfor inadequate notice: it could say that only severely inadequate notice, in effect no notice
at all, justifies collateral attack on the judgment, while slight deficiencies can be ignored.

Keith L. Johnson, Esq., State of Wisconsin Investment Bd., 01-CV-066: Expresses concern that the
effort to provide notice in plain language will lead to less information in class notices. The Note
"should encourage courts to tailor the tone and content of the notice to the expected ability of
members of the particular class to comprehend the notice and the complexity of the case.” And
offers several suggestions for the content of settlement notices; these suggestions are summarized
with Rule 23(e)(1).

Civil Division, U.S. Department of Justice, 01-CV-073: "[S]upports improving the clarity of class
certification orders and notices."

Washington L egal Foundation, 01-CV-082: "Nor can it hurt to specify that class-action noticesmust
bein’plain, easily understood language.’"

Mehri & Skalet, PLLC, 01-CV-083: Supports the change. But adds that local rulesin some courts
have hampered direct communication by classcounsel with membersof employment discrimination
and consumer protection classes. And "there are well-documented examples of defendants
communicating information to class membersto discourage them from participating inthelawsuit."
There should be better legal protections against communications between defendants and members
of a putative class.

Federal Trade Commission, 01-CV-085: "[ E]nthusiastically endorsesthis provision as an important
step toward ensuring that consumersare better informed and, asaresult, better ableto makerational
decisionsregarding the exercise of any legal rightsaffected by theclassaction.” And commendsthe
FJC for its efforts to develop sample notices, and in particular for its efforts to test notices
empirically through focus groups.

Professor Susan P. Koniak, 01-CV-086: "Theplainlanguagerequirement isalong overdueand quite
welcome amendment.” But each notice should include an opt-out form, with a preaddressed and
postage-paid envelope.
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State Bar of California Committee on Federal Courts, 01-CV-089: Supports the plain language
requirement.

David J. Piell, Student, 01-CV-094: The plain language proposal is an example of the "no brainer”
amendment that simply diminishes the force of the rule as awhole. There is no need to tell the
courts to make this obvious effort.

Summary of Comments: Rule 23(e) 2001 General

Conference: The proposal largely codifies existing practice. Let it be assumed that a settlement
satisfiesthe requirements of Amchem and Ortiz; that it isnot possible to adopt rulesthat make more
drastic changes; that the Notes are fine; and that the settlement opt-out is a distinct problem. On
those assumptions,it must be decided whether proposed (€)(1), (2), and (4) areanimprovement. The
first statement was that there are no maor problems; the notice provision in (1)(B) is an
improvement; it is proper to spell out the standard for approval; it is good to require findings. But
there are some problems with the Note.

Conference: What is attempted is sensible. But the proposal does not address the "current crisis.”
It addresses past wars. Clever attorneysin the hip-implant litigation are attempting to create anon-
opt-out class. And a settlement rule must address the need to achieve fairness and avoid
discrimination. A matrix settlement will create disadvantages for some, who should be free to opt
out. "The fact that amajority of class members want a settlement does not justify giving the class
an impregnable first lien, but only for those who remain class members by refusing to opt out.”

Conference: The proposal generally isanice job in doing what the Committee is allowed to do —
codify best practices. "It would be desirable to be more daring.” Reform efforts have been killed
by the excessive demands of defense counsel, seeking such thingsasopt-in classes. The hip-implant
ploy is new; we should not fight awar before it starts.

Conference: Theruleis"astep forward, as a codification of practice with some additions.” It will
help courts that do not often encounter class actions, and that tend to view settlement from the bi-
polar view taken in simple litigation. It isdifficult to believe that the lien ploy adopted in the hip-
implant litigation will be approved; there is no need yet to think about shaping the ruleto reject it.

Conference: If theproposal largely tracksand formalizesexisting practice, it would be better toleave
it alone. Changeslead lawyers and judgesto look for reasons beyond confirming existing practice.
Judgeswill think they are being asked to "put the brakeson." But if substantive changeisintended,
it should be considered on the merits.

Conference: Why requireapproval of dismissal or withdrawal before certification? Andwhy require
noticeif aclassisnot certified: who getsthe notice? And an attempt to list factorsisaproblem; the
list tends to be treated as describing the only factors to be considered, but is not likely to be
complete.

Conference: It isgood to express present good practice in an expanded rule. Thisisauseful guide
to judges and lawyers.

Conference: Notice of pre-certification dismissal, if any, should be simple.
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Conference: The Note should refer to the need to consider subclasses at the time of settlement
review.

Conference: Notice and opt-out exist because unscrupulous class and defense counsel sell valid
clams down theriver. Small claimants do not need individual notice.

Conference: Settlement is an area where both plaintiffs and defendants have agreed for years that
Rule 23 could beamended. We need assurances of fairnessin the nonadversary setting of settlement
review. One possibility is to appoint an objector, but consideration of that approach caused real
consternation. Trial and summary judgment are different from settlement; they were presented by
adversaries and decided by the court.

Conference: Settlement classes are always adversarial: someone always appears from the class as
an objector, or amember of the plaintiffs bar appears, or a co-defendant objects. "The day-to-day
problem is the sweetheart settlement that no one objects to.”

Conference: That observation applies only in mass torts. The FJC study showed that 90% of the
settlementsreviewed were approved without objections and without change. "Class settlementsare
fundamentally different from individual actions, where settlement is favored.”

Conference: Why give notice of a pre-certification dismissal that does not bind the class? A
defendant who wants such notice should pay for it.

Conference: There is no authority to do anything before certification; a defendant should not be
forced to pay for notice of a pre-certification dismissal because the plaintiff brought a bad case.

Conference: Thereisconfusion about dismissal of individual claimswithout notice. Why mention
notice in connection with voluntary settlement? The Note can be greatly condensed; but the listed
factors "are agood start,” and it is better to have them in the Note than in the Rule.

Conference: Wedo not want thejudgeto beafiduciary for the class, "part of the strategy that causes
the defendant to pay money." Page 54 of the Note refers to seeking out other class representatives
when the original representative seeks to settle before certification; the present lawyers, or other
lawyers, may seek another representative, but the judge should not be involved. Page 68 issimilar
in suggesting that the court might seek some means to replace a defaulting objector; at most, the
court should set a defined period for other objectors to appear. Generally, the Notes should be
shorter. But the factors for reviewing and approving a settlement are good and well stated. Citing
cases helps.

Conference: Proposed 23(e)(1)(C) speaks only of "finding" the settlement is fair, reasonable, and
adequate; the Note, p. 55, requires detailed findings. The detailed findings requirement should be
stated in the Rule. The settlement-review factors properly belong in the Note, but factor (1) needs
"sometweaking": it should say explicitly that it looksto resultsfor other claimantswho presssimilar
claims. The Note observes, p. 65, that an objector should seek intervention in order to support the
opportunity to appeal. It would be better to adopt an explicit rule provision — similar to a draft
considered by the Advisory Committee — that would support class-member appeal without
intervention. Class members often act pro se; such refinements on objection procedure as the need
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to seek intervention in order to protect appeal rights are inappropriate. And the p. 67 reference to
Rule 11 sanctions against objectors" comes across asathreat”; we should be hospitableto objectors.

Conference: The "fairness’ of a settlement is not defined. Should it be the greatest good for the
greatest number of class members, even though the settlement may beruinousfor some? The Note,
and perhaps the Rule text, should incorporate atest of nondiscrimination. The "trick” of imposing
alien onthe defendant’ sassets only for the benefit of those who remaininthe classissubordination
of one group to another, and unfair.

Conference: The Note list of settlement-review factors should expand to include the effect of the
settlement on pending litigation.

Conference: The first sentence on Note p. 55 says that notice may be given to the class of a
disposition made before certification; it is not possible to give notice to a class that does not exist.

Conference: The settlement-review proposal seems about right.
Conference: The Note focuses on the need for findings; this should be in the Rule.

Michael J. Stortz, Written Statement for S.F. Hearing: It isproper to confirm therule that a putative
class representative does not have aright to dismiss prior to certification; requiring approva may
deter forum shopping through filing multiple actions and dismissal of those that develop
unfavorably. But the Note overstates the prospect that class members may rely on the filing.
Reliance is plausible only with the actions that warrant news coverage and class members
sophisticated enough to understand the significance of certification. It would be improper to
establish a presumption that notice of pre-certification dismissal be provided class members. Asto
tolling the statute of limitations, adenia of certification also terminates the tolling, but thereisno
requirement that notice be provided when certification isdenied. The Note sentence stating that the
court may direct notice of dismissal to aert class members should be deleted.

Barry R. Himmelstein, Esq., SF. Hearing 19- The requirement that the court approve pre-
certification"withdrawal" of part of aclassclaim may interferewith theright to amend the complaint
asamatter of courseunder Civil Rule15(a). Classactionsoften arecomplicated actions, mademore
complicated by interlocking state and federal cases, choice-of-law rules, MDLs, fast-devel oping fact
situations, and even continuing legal research. After filing it may prove wise to eliminate a
particular theory. A RICO theory, for example, may seem to jeopardize certification if a court
appliesan individual reliance requirement; rather than run thisrisk, it may be wiseto withdraw that
theory by amending the complaint. It may advance the class position, not harm it, to withdraw a
theory that may prevent certification. "It isbest to bypass marginal theoriesif their presence would
spoil the use of an aggregation device that on the whole is favorable to the holders of small claims.
So aclassaction complaintisvery much awork inprogress.” Generally thereisamotion to dismiss;
that does not cut off the right to amend. An answer will come months later, after a ruling on the
motion. "A lot happensbeforethen. And plaintiffs’ lawyersof variousjurisdictionswho have been
pursuing varioustheories cometogether and, hopefully, try and put together the best combined work
product for their clients." Weshould not haveto explain thereasonsfor changing theories"and have
to explain our strategy and legal theories to the defendants.” Clarification of the Rule and Note
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would help. Court approval should berequired if class action allegations are amended out entirely,
but not for one amendment asamatter of right. Weneed abright-linerule. That meansthat therule
should not distinguish between a minor amendment and a major amendments such as one that
drastically narrowstheclassdefinition. If there are side-deal sgoing on, the defendant will want total
withdrawal of class allegations because settlement with any class claims remaining will require
judicial scrutiny. Proposed Rule 23(e)(2) requiresthat information about side deals be availableto
thejudge. "Thejudgewill find out about it sooner or later and if you try to pull something, * * * you
will be held accountable.”

John P. Frank, Esqg., 01-CV-03; again in S-F Hearing 92 ff: (The specific focus is on settlement
review, but the underlying theme is broader:) Administrative Office Reports show 2,393 class
actions in federal courts for the year 2000. The proposed Rule 23 revisions add many "decision
points’ that will each demand more time and attention from the judge: withdrawal of a clam
demands approval; notices of settlement must be evaluated; there must be a determination whether
a settlement is reasonable and adequate; proposals for exclusions from the class must be reviewed,;
if an objection is withdrawn, the court must determine whether the objector has been undesirably
bought off; and so on. It is often suggested that Congress should have a serious judicia impact
statement before acting on legidation that adds significant burdens to the federa courts. The
Committee should havebeforeit some substantial basisfor eval uating theimpact of these proposals.
"Such an analysis may suggest to you that the time has come to consider that class actions ought to
bemoved out of the court system entirely, put either into existing administrative agenciesor creating
new ones."

Lawrence M. Berkowitz, Esg., 01-CV-05: The problem with requiring court approva of every
precertification settlement or dismissal of class claims "would be that plaintiffs would file class
actions in order to gain settlement leverage for their individual clams. On the other hand,
defendants are encouraged to ssimply ‘buy off’ a class representative and/or his or her attorney in
order to avoid aclass action. There ought to be some adverse consequences in the Rule to prevent
these actions by plaintiffs or defendants or their counsel.”

Mary Alexander, Esq., SF Hearing 65: ATLA generally supports the concept of judicial
involvement and scrutiny. Although often exaggerated in debate, there are some problems and
abusesin class actions, "and many of these involve settlements and the settlement process.” ATLA
also supports (e)(1)(B) requiring notice of a settlement that would bind class members.

Jocelyn D. Larkin, Esg., S-F Hearing 146: For The Impact Fund. The settlement review and other
proposals are welcome.

John Beisner, Esg., D.C. Hearing Written Statement: (1) (€)(1)(A) does not change current law, but
the Noteimpliesanintent to crack down on named-plaintiff-only settlements. All too often anamed
plaintiff adds a class allegation simply to draw attention, without any intention to pursue class
claims. The Note should recognize the need to resolve such cases on a named-plaintiff-only basis.
It may be difficult to articulate this proposition, but if it is not stated indisputably nuisance class
actionswill loom larger. (2) The Note to (e)(1)(B) should be clearer about the circumstances that
might justify noticeto the classof apre-certification dismissal: only if irregul aritiesare spotted, such
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ascollusiveagreementsto dismiss, should noticeberequired. (3) The(e)(1)(C) hearing requirement
is consistent with current practice and should be adopted. The requirement that the court make
findings is important. The factors described in the Note "track existing law on class settlement
reviews and appear to reflect appropriate lines of inquiry."

Prof. Judith Resnik, D.C. Hearing p 63: In the course of discussing court appointment of class
counsel, observes that some cases characterize the court as fiduciary for the class at the time of
settlement. "There, | think the language is a little loose and you might not really want to use the
word ‘fiduciary.”"

Thomas Y. Allman, Esg., D.C. Hearing 110: Rule 23(e) "is an excellent rule." Professor Fissis
wrong toinsist that asettlement issimply acontract. Theinvolvement of the district court makesthe
judgment ajudgment. Amchem has not impeded the ability to settle. "Where you have a settlement,
manageability drops out and the question is, isit fair and adequate * * *." (His written statement
addsthat active participation by the district court is essential to allay lingering suspicions about the
collusive nature of national class-action settlements, particularly when there are competing plaintiff
groups and a defendant eager to settle. When a settlement does not bind the class, however, it is
unnecessary, even futile, to require formal notice to putative class members or to require a full
hearing.)

Brian Wolfman, Esg., D.C. Hearing 120: Notice of the settlement should be individualized notice,
particularly when there is a claim procedure or some other procedure that will extinguish class
members' rightsfor failure to becomeinvolved. There have been cases of publication notice at the
settlement stage "with an enormous adverse effect on class members.”

Mr. Wolfman’ swritten statement, 01-CV-043, adds many further observations. (1) Generally
supports proposed (€). (2) The introductory paragraph of the Note should drop the confusing
reference to settlements presented to the court as a settlement class but found to meet the
requirements for certification for trial. There is no need to mention that here. (3) Why does
(e)(1)(A) refer to "withdrawal"? The Note should clarify this. (4) The Note discussion of payments
to arepresentative to stave off the class action seems to encourage the buy-off by observing that it
would be wrong to force continued class proceedings with an unwilling representative and a
defendant eager to buy out. The reference to seeking another representative suggests a process that
would make abuy-out unlikely unlessthereisan understanding that plaintiffsand their lawyerswill
go away. An agreement by a lawyer to restrict future practice in this way runs into Model Rule
5.6(b). Rule 23(e) "should prohibit [thistype of conduct] as part of the process in which the court
reviews the propriety of dismissal of aputative class action." The "plaintiff should not be allowed
to do an about-face for personal gain, leveraged only by hisor her class allegations." (5) Noticein
areasonable manner to those who would be bound by a settlement does not refer to "withdrawal";
the Note should explain that this is because a withdrawal does not bind the class. (6) The line
between notice and no notice is not properly drawn. Dismissal of "all" class claims does not bind
theclass. If class members have not known of an action before withdrawn, there is no reliance and
no need for notice. But if thereisreliance, notice should be required even if thereis no preclusive
effect — this can happen when class members have been notified or have otherwise learned of the
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classallegationsand havereason to believetheir interests are being represented. (7) (e€)(1)(B) raises
and does not answer an important question of settlement notice. To require "reasonable notice"
overlooks the need for "best practicable" notice, no matter what type of notice occurred earlier at
certification. "Because settlement isthe point at which absentees' rightsare extinguished, that often
will bethe point where noticeto theclassismost valuable." Thisisparticularly important when the
notice is the means used to "register" class members or to receive their claims "and thus actually
furnish them the relief that the settlement provides." It makes no difference whether the classisa
(b)(2), (2), or (3) class. (e)(1)(B) "should state that when the settlement notice would effectively
digsic for ex]tinguish the substantial property interests of the absentees, the notice requirements of
proposed Rule 23(C)(1)(A)(iii) apply.” "Reasonable manner” is not understood in this sense. (8)
(e)(1)(C) codifies existing practice; it isauseful reminder. The Notelist of factors "will be useful
to courts, particularly those that do not often consider class action settlements.” Two of the factors
should be clarified. (H) refersto claims by other classes and subclasses — if it isintended to refer
to claimsin separate actions, it should say so. (1) refersto results achieved for other claimants; if
itisintended, asit seems, to refer to results achieved outside the class action, it should say so. And
the Note reference to the need to make findings should be brought into the Rule— it might be wise
to refer explicitly to Civil Rule 52. (9) Later, in discussing 23(h)(3), states that the Note should
stress the importance of combining into one hearing consideration of the fairness of a proposed
settlement and attorney fees:. "the fee determination cannot be made separately becauseitisacritical
consideration in the court’ s overall fairness and adequacy of representation determinations.”

Lewis H. Goldfarb, D.C. Hearing 138-140: The Committee Note at p. 54 speaks to court approval
of pre-certification dispositionsintermsthat imply that classmembers can be bound beadisposition
reached before classcertification. That cannot be. Thislanguagewill lend impetusto theincentives
of lawyers to piggyback on government investigations. One client had resolved a government
investigation and begun "giving redress to owners' when class actions were filed and the class
lawyers asked the court to give them 25% out of the class redress "and to put their names in the
noticesthat the government had already approved to be sent out in order to get apiece of theaction.”

Michael Nelson, Esg., D.C. Hearing 165-166: Something should be done to control voluntary
dismissals before certification. (This statement is tied to concern that plaintiffs’ lawyers may
repeatedly file, decide that the court is unfavorable, and dismiss for the purpose of filing the same
actionin another court.) (Hiswritten statement, 01-CV-021,states explicitly that requiring approval

of pre-certification dismissal may deter forum shopping. But theNoteoverstatesthe possibleimpact
on classmembers. Unlessthere has been substantial news coverage, it isunlikely that putative class
members will rely on the filing to toll the statute of limitations. We do not require notice when a
court refusesto certify aclass, an event that endsthetolling; thereisno morereason to require notice
when the plaintiff voluntarily dismisses and the court approves the dismissal.)

David E. Romine, Esg., D.C. Hearing 242 ff.: The RAND study included five federal-court class
actions; it concluded that the settlement reviews in four of them were strong and effective. The
study’ s conclusion that there is aneed for better settlement review draws more from the state-court
class actions included in the study. The FJC study also seems to suggest that federal settlement
review is adequate. Settlement rates for class actions were approximately the same as for other
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actions; the mgjority of class-action settlements were preceded by some ruling on the merits such
as a motion to dismiss. The problem in federal courts is a matter of public relations and public
education. It would be a mistake to add further settlement review requirements. These would
impose costs of delay; the procedura requirements will take time. Monetary costs also result,
because lawyers will spend time on the review.

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 034, 046, 047: (1) (e)(1)(A) does
not provide any criteriafor evaluating a pre-certification settlement or withdrawal. The action may
have been filed with class allegations only to enhance the ability to extract an unjustified settlement;
it may have been filed in good faith, but the class allegations are later withdrawn becausethey prove
insupportable. There should be further guidance to help the courts in identifying and assessing
abuses. (2) (e)(1)(B) makes it clear, in line with the better present view, that pre-certification
dismissal does not require notice to the class. DRI supports this. (3) (€)(1)(C) for the most part
adoptsthe best current practice. Therequirement of detailed findingsisacritical step in the process
and important for appellate review. The 19 factorsfor review are generally consistent with current
law, but the Note should state more clearly that these factors are not exclusive and that the
importance of each factor depends on a case-specific analysis.

Bruce Alexander, Esg., D.C. Hearing Written Statement 01-CV-041: The Notes to (e)(1) should
encourage courtsto grant avoluntary dismissal expeditioudly if the class has not been certified; the
only check should be a determination that there is no material prejudice to putative class members.

Professor Charles Silver, 01-CV-048: (1) The comment that notice should be "reasonable’ is
important, if reasonablenessis measured by thesize of claim, likelihood that an individual possesses
valuable information, and likelihood that an individual has interests in common with others. (2)
There is no need for notice when aclass action is "involuntarily dismissed on the merits.” (3) The
suggestion that class members may rely on a class action, and deserve notice of dismissal is
unpersuasive. "Knowledge of class actionsis extraordinarily limited, even after noticeis sent." A
class member who wants protection can filean individual action and abate. If dismissal occursafter
certification, class members are aware of the action and aware that they can enter an appearance.
(4) Settlementsinvolving non-cash relief should be discouraged. It might be required that the court
insist on acash offer aswell. The cash-relief package would be used to measurefees. Class counsel
could then argue for approval of the in-kind relief package as worth more to the class — perhaps
because of tax advantages — but would have a heavy burden of proof.

Court Advisory Comm., S.D.Ga., 01-CV-053: (Refers to 23(d), seeming to mean (€)(1)(A):)
Voluntary dismissal should be permitted as provided in Rule 41(a)(1). "Wedo not favor amandate
that notice to an alleged but yet uncertified class must be given * * *."

Comm. on Civil Litigation, E.D.N.Y ., 01-CV-056: Current Rule 23(e) is sufficient; thereisno need
to change. The Notes suggest changes of meaning not found in the rule text — thisis not a proper
approachtorulemaking. "The Committee particul arly objectsto thelaundry list of factors' that bear
on settlement review.
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Federal Magistrate Judges Assn., 01-CV-057: The non-exclusive list of settlement-review factors
in the Committee Note "presents important guidance to the court and counsel * * * "

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice of settlement after class certification.
But the Note should say that notice is required of pre-certification dismissal only in exceptional
circumstances. Individualsmay file classallegationsfor tactical reasons— "perhapsto get ahigher
level of attention from the management of a corporate defendant.” These actions usually are
resolved at an early stage before any stepsare taken toward certification. The potential cost of notice
might interfere with such prompt disposition. And the concern that class members "may have
relied" istoo broad, "since rarely will the court know that no class member has deferred litigation
in reliance upon the class action.”

National Assn. of Consumer Advocates, 01-CV-062: Makes several observations in the course of
describing the virtues of consumer classactions. In describing successful actions, it isnoted that in
some of them the final settlement followed an initial settlement that was rejected by thetrial judge
— "current provisions for reviewing class action settlements will work if the trial court applies
them." TheNACA has adopted guidelinesfor honest and effective conduct of classactions, see 176
F.R.D. 375. Inrecent years there has been "a steady and marked increase in the sophistication and
oversight with which courts — both federal and state — approach class actions, including issues
concerning classaction certification and eval uation of classaction resolutionsand settlements." The
courts are devel oping a more sophisticated jurisprudence and do not need guidance from amended
rules. Courts may adheretoo closely to therules, with an adverse effect on continuing devel opment
of jurisprudence based on experience. The laundry list of factors in the Note to (€)(1)(C) is an
example of therisk of excessive rules commentary.

AllenD. Black, Esg., 01-CV-064: (1) The Rule should requirethat settlement befair, reasonableand
adequate "to members of the class.” Too often settlements are opposed as not fair to persons other
than class members, often non-settling defendants but at times complete strangers to the litigation.
The Note should reflect thisrule change. (2) "Overall, the tone of the Committee Note strikes me
asunduly hostile to class action settlements.” It should say that settlements are favored in the law.
The statement on p. 61 that a settlement does not carry the same reassurance of justice as an
adjudicated resolution "is particularly egregious." (3) In addressing notice of dismissal prior to
certification, the Note should mention issues of cost and other practical considerations — for
example, aclasslist may not be readily available.

Equa Employment Advisory Council, 01-CV-065: (These comments reflect a misreading of the
(e)(1) proposal, and may reflect a need to clarify the rule or Note.) (e)(1)(A) requires notice of
dismissal to all class members even though the case was never certified asaclassaction. Thisisnot
appropriate. It would prolong even nonmeritorious litigation. And it drastically reduces the
incentive to settle with individual class members. Thereis no reason to fear reliance by putative
classmembers; in a(b)(1) or (b)(2) class, indeed, the only source of reliance would be the proposal
that notice be provided to class members — that proposal itself isabad idea.

Keith L. Fisher, Esg., State of Wisconsin Investment Bd., 01-CV-066: (1) The commentson (c)(2)
include lengthy suggestionsfor information that should be included in settlement notices, including
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the procedural posture of the case, whether there have been substantive rulings, the evidence bearing
on key allegations, the defendants’ ability to pay including insurance coverage, whether individual
defendants will contribute to the settlement, whether the defendant has adopted changes of policy
to prevent future wrongdoing, the risks of not settling, an explanation that attorney feeswill reduce
net recovery, the terms of attorney fees, the number of firms sharing the fees, the work performed
by each firm for the class, the factors that account for varying allocations to class members, and
when payments arelikely to be distributed. (2) The (e)(1)(C) standard for approval isan important
step toward heightened judicial scrutiny. The requirement of detailed findings also is important:
"Encouraging judges to address these findings will deter inadequate settlements * * *."

Alliance of American Insurers, 01-CV-068: Supports changesthat require approval of settlement or
withdrawal of classclaims; requirenotice of aproposed settlement that would bind the class; require
settlements be fair, reasonable, and adequate; and require hearings on settlement.

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) "[T]hese proposals for settlement
review are a welcome clarification of what is, and is not, required in the murky world of pre-
certification settlements and dismissals." But the Note reference to notice of a precertification
dismissal should be deleted. There may be inherent power to order notice, but the Note may create
confusion asto the purpose of theamendment. (2) Asto settlementsthat would bind aclass, therule
incorporates existing best practices. The most important purposeisto set forth in detail what courts
must do. Not all courts may be as experienced asthose that routinely proceed in the manner directed
by the Rule. "We strongly support this incorporation of best practices into the Rule." The Note
provides "ample comfort that the factors enumerated * * * are but examples™* * *."

Association of the Bar of the City of New Y ork, 01-CV-071: Attaches a September 19, 2000 letter
suggesting that adraft rulethat included alist of factorsto consider in reviewing a settlement would
only exacerbate the effects of attempting to codify best practices. Courts are likely to take the list
as exclusive, no matter what the Rule says.

Civil Division, U.S. Department of Justice, 01-CV-073: "The Department does not take a position
on the proposed provisions concerning court approval of the dismissal or withdrawal of classclaims
or issues."

National Treasury Employees Union, 01-CV-078: The Note refers to the number and force of
objections. Confusion about settlement terms or about important court rulings may lead to many
forceful objectionsthat lack substance. The court should focuson "the quality and substance” of the
objections.

Mehri & Skalet, PLLC, 01-CV-083: A number of the 23(e) changes "are an appropriate codification
of existing law," such asformalizing the "fair, reasonable, and adequate" standard and requiring a
hearing.

Beverly C. Moore, Esg., 01-CV-084: (1) The amendment does not deal with coupon settlements.
Coupon settlements are receding; apparently defense proponentsand their willing plaintiff counsel
fee recipients, have been *shamed’ out of this device, but only to some degree.” The rule ought to
requirea"final accounting” of how many cash dollars actually flow to classmembers. (2) It should
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be required that the settlement notice inform class members of the relationship between the
settlement amount and the amount that could reasonably be expected at trial. PSLRA notices are
required to state this, but the notices show only that both parties cannot agree to what these figures
are. The Note should urge that specific estimates, or informed guesstimates, be provided. (3) The
Note proposes a list of settlement-review factors that is both over- and under-inclusive. Maturity
isnot areview factor, but acertification superiority factor. The very novelty of acase may militate
in favor of settlement — who is to know what will happen on the merits? There are too many
factors, and they repeat. The main factor is the comparison of settlement benefits to likely trial
results. Too many judges will feel compelled to make meaningless pro forma specific findings as
to each factor. And the Note should say that a settlement is less than fair and adequate if it has a
claim procedure requiring class members to provide information the defendant already has, or if
damage checks could be mailed without any claim procedure. (4) Approval of pre-certification
dismissal is most needed when the defendant buys off the plaintiff. The court should be authorized
to condition approval "on the plaintiff giving noticeto at least a sample of class members, inviting
the substitution of new representative plaintiffs."

Federal Trade Commission, 01-CV-085: Supports (€)(1)(C), "believing that closejudicial scrutiny
isthe most effective means of protecting the interests of injured classmembers. But therule should
be changed to direct specific assessment of the realistic value of "coupon” settlements. The Note
should list factorsthat bear on the value, including the history of coupon redemption ratesin similar
cases, whether the defendantswill track redemption data, whether al classmemberswill beentitled
to use coupons, whether redemption is easy, what time and product restrictions limit redemption,
whether coupons must be issued until a minimum redemption level is reached, whether coupons
benefit the defendant by bonus sales more than they benefit the class, whether there are significant
restrictionson transfer, how the face value of the coupon relatesto the purchase price of the product,
and how coupons are distributed.

Prof. Susan P. Koniak, 01-CV-086: (1) Notice at the time of settlement should be a matter of right,
directed to al class members, not shaped in the court’s discretion. (2) The notice must include
information on what othersin and out of the class are getting from the class settlement or any side
deal. This will further the purposes attempted to be served by Model Rule of Professional
Responsibility 1.8(g), which requiresalawyer who simultaneously settlesthe claims of two or more
clientstoinform each client of what each isgetting. (3) Thedecisionin Matsushita Electrical Indus.
Co.v. Epstein, 516 U.S. 367, hasbeen interpreted by the Ninth Circuit in away that permits counsel
to bring aclass action on one claim (violation of state fiduciary responsibility law) "with the intent
of settling a different set of claims — claims that would have prevented certification entirely or
under the subsection of (b) that counsel desired to use." Thereisarisk that this approach will be
generalized. "Rule 23 should make clear that it isimproper for a court to approve a class action
settlement that releases claimsthat have not been certified as appropriate for class action treatment,
even if the class recelves notice that the claims will be released.”

Committee on Rules, W.D.Mi., 01-CV-090: To require approva of precertification settlement
"undermines the objective of eliminating improvident certifications* * *." It often happens that
soon after filing it becomes apparent that certification is not appropriate, for want of numerosity or
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failureto satisfy some other requirement. Inturn, that realization often resultsin"aquiet and prompt
resolution of what was initially pleaded as a class action.” The amendment creates a disincentive
to prompt resolution and burdens the court with added work merely because the initial complaint
included class allegations.

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: (1) Therequirement that the
court approve withdrawal of class claims may thwart the policy of Rule 15(a). The right to freely
amend to withdraw some class claims will be burdened, and counsel may be required to disclose
confidential thought processes. To the extent that the plaintiff must make arecord of reasonsto drop
aclaim, there may be untoward difficulty if further discovery shows reason to reinstate the claim.
Defendants, on the other hand, will not haveto seek permission to amend theanswer. Plaintiffswill
be left with an incentive to stick with the original claims, imposing unnecessary work on them and
on defendants as well. The January 2002 drafting suggestions propose additions to the Note to
addressthisproblem. They represent progress, but remain vague: what isa"central part” of aclam?
Thefootnote statesthat concernisdirected toward amendmentsthat leave only aninsignificant class
claim, or one that manifestly could not be certified. The better approach is to limit the rule to
complete withdrawal of all class claims, and note that the court has inherent power to control
attemptsto skirt therule. (2) Notice of voluntary pre-certification dismissal should bedirected only
in an unusual case inwhich putative class members may haverelied. Unlessthere was notice of the
class action, reliance is unlikely. So it is suggested in the January 2002 footnotes, and they are
supported. Today courts ask about the time that el apsed from filing and whether thefiling attracted
media attention; that is good practice.

David J. Piell, Student, 01-CV-094: Several of the Note criteriafor evaluating a settlement cause
concern. The court will find it difficult to be impartial with respect to (B) and (E) — for example,
it has an interest in avoiding lengthy trial proceedings. The cost of tria is not an appropriate
consideration wheretherewill befee shifting. Theextent of participation in settlement negotiations
by court or a court-appointed officer isalso aproblem: if thejudge isinvolved, objective review is
unlikely; even if it is a court-appointed officer, the judge is under pressure to accept the officer’s
recommendation. Factor (G) calls for findings similar to those required by Ortiz to approve a
limited-fund class— that isalot of work for something that isonly onefactor. The standard should
be simpler: what do similar cases settle for absent class treatment? Could a class member recover
more in individual litigation, after paying fees? How many class members have opted out of the
settlement, and what percentage of the classare they? How much effort isrequired to participatein
the settlement — some claims administrators have an incentive to prolong the proceedings,
especiadly if affiliated with the bank that holds the settlement fund.

Prof. Howard M. Erichson, 01-CV-097: Requiring approva of pre-certification settlements or
dismissals should be adopted. Thiswisely resolves an issue that has caused confusion.

Sde Agreements

Conference: It is a mistake to require disclosure of side agreements. Side agreements "often fuel
settlement.” They will not remain secret. Judgeswill ook into the deals. "But you need empirical
evidence that these deals are promoting unjust settlements.”
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Conference: Side agreementsshould bedisclosed, and should bedisclosed early. Thisisparticularly
important when the agreements deal with fees, or effect settlements outside the class settlement.

Conference: Individual premiumsincidental to settlement "are areal problem."

Conference: Some lead plaintiffs now ask attorneys to indemnify them against liability for costs.
There may be a simple money buy-out of an objector. The Note should make clear that these are
examples of side agreements.

Mary Alexander, Esg., S-F Hearing 65: ATLA is less concerned than some about so-called side
agreements. "We wonder just how practical or appropriate it is for federal judgesto try to police
such agreements unless there really are serious allegations of wrongdoing and meritorious
dissatisfaction by class members.”

John Beisner, Esqg., D.C. Hearing Written Statement: In concept, disclosure is laudable. But
definition of what must be disclosed is critical. The Note should state that the intent isto "get on
the table directly related undertakings." As one example, a defendant may be engaged in
simultaneous negotiationswith named plaintiffsin private class actions, with federal regul ators, and
with state attorneys general. Need all of these arrangements be disclosed? Or a defendant may be
negotiating with class counsel on other matters — individual actions, or other class actions: critics
of asettlement may arguethat al of the negotiationsareinterrelated and shoul d have been disclosed.
"The Note also should address the ramifications of the failure to disclose these other agreementson
a settlement that has been approved.”

Prof. Owen M. Fiss, with John Bronsteen, D.C. Hearing Written Statement, 01-CV-023: "[T]he
proposal that the court may (why not ‘ must’ ?) require disclosure of any agreement or understanding”
would help.

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: Full disclosure of "side
agreements of all kinds" should be required.

Brian Wolfman, Esg., D.C. Hearing 120-122, 126-129: There should be mandatory disclosure of all
sidedeals. How much are class representatives getting? How have lawyers agreed to split the fees
— are there arrangements that will bloat the feesto pay off people who otherwise have no interest
in the case? "And what additional deals does the defendant have with the lawyers or with class
members inside or outside the case"? Thereis no justification for secrecy. In addition, objectors
deals should be subject to disclosure and approva "even when a settlement is pending on appeal ."
The suggestion that disclosure should be limited to directly related agreements is difficult to
understand. If there are agreements between the defendant and class members "that truly have
nothing to do with the rights asserted in the complaint or released in the settlement,” there would be
no pointindisclosure. But if theagreement isrelated in any manner to the classaction, it potentially
impinges on classinterests and should be disclosed. Confidentiality should be aconcern only with
respect to trade secrets or other items that would be subject to protection in discovery. Summaries
might be appropriateif the agreementsarevery long, but that is"not my experience. My experience
in doing these cases is that there are agreements to pay certain members outside the class, to pay
certain counsel to go away." Absentees should be informed of these agreements.
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(The written statement, 01-CV-043, says expressly that side-agreement filing should be
mandatory. And the full agreement, not a summary, should be filed. "Based on our experience
representing objectors, there is no way to know which settlements may be masking relevant side-
agreements unless the parties disclose them." So it was only after the Amchem settlement was
rejected that the settling parties disclosed that defendants had agreed to pay "what turned out to be
millions of dollars of class counsel’s costs in litigating the fairness of the settlement, even in the
event that the settlement was not approved.” This agreement was collusive. There is no
countervailing benefit to non-disclosure. The proposal callsfor agreementsto befiled: this means,
properly, that they will be available to everyone, including class members. It also meansthat they
must be served; the Note should reiterate the service requirement. If thereiswork-product material
inthe agreement — anot likely event — there should befull disclosureto the court, evenif publicly-
filed versions are purged of the work-product. "[C]onfidentiality should never be granted for side-
deals involving payments to similarly-situated plaintiffs’ (as in Amchem and Ortiz), "incentive'
payments for named plaintiffs, and other arrangements that may trade away class benefits. But
confidentiality may be proper asto a settlement condition that allows a party to withdraw if alimit
of numbersor value of opt-outsisexceeded — the numbers may be protected until the opt-out period
expires, but the condition itself should be disclosed.)

Ledlie Brueckner, Esg., D.C. Hearing Written Statement, 01-CV-020: Parties should be required to
disclose: the rule should provide they must file a copy of any agreement made in connection with
aproposed settlement. The court, for example, should know of the extent to which a defendant has
agreed to settle an inventory of class counsel’ sindividual casesin exchange for an agreement tofile
and settleaclassaction. The Note seemsto give compl ete freedom, speaking of considerationsthat
should guide counsel in disclosing agreements. "The difficulty hereisthat counsel for the settling
parties have every incentive not to disclose the existence of related agreements * * *."

Walter J. Andrews, Esg., D.C. Hearing 282-284, 285-291: Thefiling requirement should not include
confidential insurance agreements between insurers and their policy holders; Rule 23(e)(2) should
exempt all underlying insurance agreements. These agreements may resolve many different sorts
of issues between insurer and insured: whether or not there is a duty to defend; who will choose or
direct counsel; what is the amount or applicability of insurance, deductibles, or self-insured
retentions; whether there are multiple occurrences (avery common subject of dispute). Theinsured
tells the insurer that settlement is possible, and they work out an agreement as to what the insurer
iswilling to contribute, subject to areservation of rights. Although it might be useful for the court
to know what assets arerealistically available for settlement, thereisarisk of abuse: "oncethat gets
out, then the plaintiffs are going to believe that there' s an even more attractive target to go after *
* *" It would be some help to provide for disclosure in camera or under seal, at least if the
information actually remains protected. (The written statement, 01-CV-036, adds that apart from
that problem, therule does not addressthe question whether failureto disclose aside agreement may
be grounds for upsetting the settlement after it has been approved and reduced to judgment.)

LedlieBrueckner, Esq., D.C. Hearing 156-157: Disclosureof sidedeal sisimportant, but the proposal
lacks teeth. There is no affirmative obligation to disclose. "[T]hose agreements most likely to
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influence the court’ s thinking regarding a proposed settlement are those least likely to be disclosed
to the court." There should be mandatory disclosure.

American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Insurance agreements should be
exempted from the scope of "related undertakings,” to preservethe confidential rel ationship between
insurers and policyholders.

Bruce Alexander, Esg., D.C. Hearing Written Statement 01-CV-041: A few words should be added:
"any agreement or understanding among any of their partiesor their counsel madein connectionwith
the proposed settlement * * *." [Thereis no further explanation.]

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 034, 046, 047: The proposal
seems to be designed to ensure arecord of the complete agreement. Such disclosures should be
automatic. But disclosures should be expressly limited to "matters directly related to the class
settlement at issue.” There may, for example, be overlapping actions pending simultaneously; the
defendant may be negotiating separate settlements in each action, and the terms of each settlement
may indirectly affect the terms of other settlements, but there is no reason to require disclosure of
the indirectly related matters. To the contrary, there is no reason to create a device that enables
counsel in other actions to obtain leverage or information used in separate settlement negotiations.

Professor Charles Silver, 01-CV-048: The comment on agreementsto divide fees, as the attorney-
appointment and fee provisions, "reflects an unwarranted preference for regulation over private
arrangements.” The fee should be set up front; the court should not care how, given thisincentive,
counsel maximizesthe value of representation by working with other lawyers. The comment about
accepted conventions that may tie agreements made after settlement to settlements needs to be
clarified.

Federal M agistrate Judges Assn., 01-CV-057: Proposed (e)(2) "will correct the problems associated
with ‘side agreements,” which are often not disclosed to the court, but are part and parcel of the
overall settlement.”

Allen D. Black, Esg., 01-CV-064: (1) The Note reference to "complete” copies or summaries of
agreements is puzzling: | had read "summary" in the black letter to refer to oral agreements, and
"copies' to require complete copies of any written agreement. (2) on p 59, third line from the
bottom, the reference should be to counsel who have "litigated" class actions; "[v]ery few counsel
have actually tried a class action.” (3) p. 62 of the Note makes an important point that a class
member may not purport to opt out a whole class of other class members; somewhere the Note
should make the same point with respect to litigation class opt outs.

Equa Employment Advisory Council, 01-CV-065: "The proposed subsection is so broad that it is
incomprehensible.” 1t would seem to apply to a contract setting forth defense counsel fees, "or a
document setting forth remedial measuresthe defendant company undertakes after alawsuitisfiled.
Agreements or understandings like these do not relate to the terms of the settlement agreement * *
*." Such documents, further, are likely to contain confidential information.




Report of the Civil Rules Advisory Committee
Page-178-

Keith L. Johnson, Esq., State of Wisconsin Investment Bd., 01-CV-066: Endorses (€)(2).
Nondisclosure may be appropriatefor "blow provisions' — the agreement that defendantscan avoid
the settlement if an excessive number of class members opt out; and "an agreement on val uation of
other pending insurance claims as part of the settlement.”

Alliance of American Insurers, 01-CV-068: Supportsthe (e)(2) provision that acourt may direct the
partiesto file, etc.

ABA Antitrust Law And Litigation Sections, 01-CV-069: "We suggest that the |anguage be revised
or clarified to require, if the court so directs, disclosure of any side agreementsinvolving objectors,
insurance carriers and others who, although not technically parties, may nonethel ess be subject to
the court’ s jurisdiction or under the control of a party.” (Thereis no further explanation.)

National Assn. of Protection & Advocacy Systems, 01-CV-077: (e)(2) filing should be made
mandatory. "The permissive nature of the proposed rule opens it to abuse because of possible
collusion between settling parties’ counsel.”

Beverly C. Moore, Jr., 01-CV-084: The (e)(4) requirement that withdrawa of an objection be
approved serves the same purpose as the (€)(2) side-agreement provision, and should be included
init. "A concern arisesonly if the objector receives something in return for thewithdrawal." Even
then, there is no problem if the payment is not at the expense of the class but is merits-based,;
disclosure is all that is needed. The element of real concern often is a fee payment to some
competing group of class counsel who have brought a similar case in some state court; there even
are caseswhere competing counsel first filed the competing case after the settlement wasannounced.
Settling counsel have no choice but to pay, in order to avoid the protracted delays that result from
objections. "Surely this needs to be disclosed as a ‘side agreement’ — and disapproved by the
settling court.” The recent practice of awarding feesin alump sum to lead class counsdl, to be
allocated by lead counsel as seems fit, increases the need for disclosure. "The ‘side agreement’
disclosures most likely to be sought by settling defendants or objectors are how thetotal feesareto
bedivided among classcounsel * * * . Thiswill becomefodder for more*scandal.’” * * * Criticswill
claim to have found instances of ‘you scratch my back in this case, and I'll scratch your back in
another."

Federal Trade Commission, 01-CV-085: Activejudicial oversight requires that the court be fully
informed as to the context of any settlement. For that reason, the FTC supports (€)(2).

Prof. Susan P. Koniak, 01-CV-086: (1) The unfairness of mass-tort class actions is shown by the
"sidedeals" approved by lower courtsin Amchem and Ortiz: in Ortiz, one-third of thoseinjured were
left outside the classand provided much better deals. And courtsroutinely allow selective extension
of opt-out deadlines so the settling parties can "get rid of annoying objectors who might otherwise
cause trouble at the fairness hearing or on appeal.” (2) (€)(2) should mandate that settling parties
disclose "all agreements, formal and informal, between them that were made contemporaneously
with the settlement or dismissal of a class action. Moreover, the rule should provide strong and
mandatory sanctions for failing to disclose such deals." Theurgeto cheat isgreat. (3) Inaddition,
the settling parties should be required to disclose material facts about the settlement negotiation, the
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settlement itself, and the relationships among class counsel, the defendants, and objectors; the
sanctionsfor failureto disclose such facts should be discretionary because the scope of thedisclosure
obligationis mushy. (4) "Disclosureto the court is not enough. The absent class deservesto know
of any conflicting interests of itscounsel." The class should have accessto the content of the deals,
the actual terms, not just asummary. An exception could be made that requires disclosure only of
the existence of an agreement that allows the defendant to withdraw if an opt-out threshold is
reached, without disclosing the threshold itself.

David J. Piell, Student, 01-CV-094: Thisis awelcome addition, but does not go far enough. What
is the sanction for failure to disclose? Can the judgment be reopened? Can class members who
opted out because the settlement was inadequate choose to come back in when an enhanced
settlement results? Guidance should be provided, including a statement whether it isproper to deny
any sanction if the failure to disclose resulted from a good-faith belief that the agreement was not
"in connection with" the settlement.

Objections

Conference: The requirement of approval to withdraw objections is new, and is good; some
objections are made "for not meritorious reasons.”

Barry Himmelstein, Esg., Written Statement for S-F Hearing: The Committee Note appears"overly
solicitous of objectors." "[M]ost objectorsarerelatively ill-informed about the merits of aproposed
settlement. * * * When class counsel areforced to defend the settlement by highlighting the genuine
weaknesses in the case, they are accused of selling out the class." The suggestion that the parties
might provide obj ectorsaccessto discovery materials might hel p bridge theinformation gap, but the
result islikely to be delay and waste. The objectors "want to be paid for their duplicative efforts.”
It makes little senseto invite duplication. " Allowing objectorsto invest substantial attorney timein
performing a seemingly legitimate task virtually guarantees that their objections will be pursued
tenaciously, regardless of their merits, delaying by months or years the final resolution of the
litigation and distributions to the class."

Michael J. Stortz, Esg., Written Statement for S-F Hearing: The Note observes that discovery in
parallel litigation may provide information to support objections. But the objector may take
advantage of discovery in the settlement class proceeding to further objectives in an overlapping
state-court class action. It should be confirmed that a federal court that provides discovery to an
objector has authority to limit the objector’s pursuit of similar discovery in paralel state-court
proceedings.

Mary Alexander, Esg., S-F Testimony 66: For ATLA. Supportsthe objection provisions. (€)(4)(B)
"judicia scrutiny of withdrawn objectionswould provide some protection against the possibility of
collusion."

John Beisner, Esg., D.C. Hearing Written Statement: (1) (€)(4)(A) "appears to confirm current
procedure.” But the Noteistroubling to the extent that it tends to encourage settlement challenges
and to urge support for challengers. The Note might state "that courts should make inquiry about
whether objections and/or discovery are being used to secure unwarranted leverage by counsel or
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certain class members for personal benefit." (2) (e)(4)(B) "appears to be appropriate, confirming
current practice (albeit a practice that is not invoked in all cases).”

Prof. Judith Resnik, D.C. Hearing Written Statement, 01-CV-044: The rule should go further "by
making discovery presumptively available * * *." In addition, the goa of making information
available to the judge to assess a settlement supports "paying the fees of responsible objectors."”

Norman J. Chachkin, D.C. Hearing Written Statement 01-CV-051: The Note should make clear the
requirement that aclassmember wininterventioninthedistrict court in order to support appeal from
an order regjecting an objection. That isthe general rule, and is correct; free appeal could result in
an avalanche. If intervention is denied, the class member can appeal the denial.

ThomasY.Allman, Esg., D.C. Hearing Written Statement, 01-CV-026: It iswisetorequireapproval
for the withdrawal of objections, but for areason not expressed in the Note. Approval will support
involvement of the district court in the review process. There is a need for aggressive court
involvement as to al objections that have been made.

Brian Wolfman, Esg., D.C. Hearing 121-125, 130-131: Objectors deals should be disclosed even
when reached on appeal. Objectors must be provided substantial procedural support; unfortunately
the proposed ruledoesnot do that. Objectorsshould be provided accessto all settlement documents.
Settling parties should be required to file and serve the full justification for the settlement prior to
the objection debate — now, they often hold back evidentiary support for the settlement until after
the objecting date, and indeed until right before the fairness hearing. The rule should require that
objectors be given a stated ample time to file. (The written statement, 01-CV-043, brings these
together: Often settling parties submit the settlement for preliminary approval without any noticeto
interested parties, and with only a bare-bonesjoint memorandum. Class members are given notice
and only a few weeks to respond. Class counsel commonly refuse to provide information to
objectorsonatimely basis. "Thegameis*hidetheball.”" Objectorsshould be afforded aminimum
of 45 days to object after settlement proponents file full supporting materials.) The rule should
establish a right to take discovery, even about the settlement terms. But discovery into the
negotiation processis not appropriatein most circumstances. The requirement in many circuitsthat
an objector intervenein order to establish aright to appeal should be deleted; the Supreme Court has
taken up theissue (Devlin v. Scardelletti, 01-417), but if it adheres to the intervention requirement
the rule should be changed. Theintervention requirement isinapposite: the class member isaparty
in the sense of being bound by res judicata, and is not seeking to participate in trial. And thisisa
trap for the unwary, particularly for the pro se objector, without establishing any but paperwork
benefits. It ispossiblethat thisisaquestion for the Appellate Rules; the Advisory Committees may
want towork that out between themselves. TheNote, finally, refersto Rule 11 sanctions; that should
be deleted entirely, for it will chill participation by objectors.

The written statement, 01-CV-043, (1) disagrees with the Note statement that the need to
support objectors may bereduced when thereisan opportunity to opt out of the settlement. Theright
to adequate representation is independent of an opt-out opportunity. (2) "Finally, we are dismayed
about the way in which the Committee Note discusses the use of objections to exert improper
influenceinclassaction settlements.” The problem of exertingimproper "hold-up" strategic pressure




Report of the Civil Rules Advisory Committee
Page -181-

can be addressed by requiring full disclosure of al deals with objectors and approval by the court.
That approach does not disarm objectors. (3) The Note also seems to give credence to complaints
about "professional objectors’; thissuggestion isunfounded. Thereisnothing wrong with alawyer
making aliving by representing objectors— theonly private practitioner we know of who frequently
appears has made meritorious objectionsin many cases. Thisreference should be deleted. (€)(4)(B)
states the proper approach. (4) Objectors and everyone else are subject to Rule 11. Objectors are
no more prone to violate Rule 11 than anyone el se; indeed close-to-the-line conduct appears more
often among settling partiesand their counsel. (5) The (e)(4)(B) requirement that the court approve
any dea with an objector "must be strengthened to have its desired effect.” The rule should
explicitly require that al withdrawals and related agreements be submitted on the record, so that
classmemberscan comment. (6) The Note suggeststhat thereislittleneedfor concernif an objector
settleson termsthat reflect factorsdistinguishing the objector from classmembers. 1t should say that
thissituation will bevery rare, lest the extortion flourish. The settlement itself should fairly resolve
differences among class members who are not similarly situated. And in (b)(3) cases, the right to
opt out affords protection. (7) "Finaly * * * the failure of * * * (e)(4)(B) to apply to appellate
proceedingsis aserious error, which could render it nearly meaningless." The Duhaime case cited
in the Note involved a buy-off on appeal. There is no rule requiring disclosure to the court of
appeals, so no basis for the Note' s suggestion that the court of appeals could look into the deal.

Appendix C to the written statement isa November 23, 1999 |etter to Hon. Anthony J. Scirica
and Hon. Paul V. Niemeyer. Theletter urges adoption of provisions requiring disclosure of — and
court approval for — all "side agreements.” "In our experience, the practice of paying objectorsto
go away, without disclosure or approval, hasbecome commonplace.” Such paymentsmay beviewed
as"bribes" paid by defendants, "extortion" practiced by individual class-member objectors, or both.
They are improper for several reasons. They create a de facto method of opting out of the class.
They defeat the purpose of achieving like treatment for similarly situated class members. They are
available to "lawyers and clients who know how to game the system.” Requiring disclosure and
approval will improve the objection process.

Ledlie Brueckner, Esg., D.C. Hearing Written Statement 01-CV-020: (1) (e)(4)(A) restatesexisting
law and is appropriate. (2) But the Note suggestion that there is less need to support objectors if
there is a settlement opt-out should be deleted. It isdifficult for class members to understand the
terms of a proposed settlement, much less the risks of litigation. The opt-out provides scant
protection, particularly in small-claims cases. Objectors often will be the only meansto expose the
weaknesses of the settlement. (3) The Note aso refers to Rule 11; this could chill willingness to
object. Objectors are too important to the process to deter in thisway. (4) (e)(4)(B) addresses the
important need to require disclosure of "side deals' made to persuade objectorsto withdraw, and to
give courts authority to disapprove these deals. That can happen only if the court isinformed about
the deals. The deals may provide important information about conflicts within the class or
weaknesses in the settlement. Some side deals are proper — as the Note says, the objector may be
in a position different from other class members. But other deals reveal the strategic value of
objections, or an attempt by the settling parties to purchase silence. The Note, further, seems to
imply that the court can require an objector to persist with the objection unwillingly. "This, of
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course, is not and cannot be the law." The provision should be rewritten: "A class member who
seeksto withdraw, or declinesto pursue, an objection to final approval of asettlement must provide
the court with acopy of any agreement(s) madein connection therewith, and may retain any benefits
provided in such agreement(s) only with the court’ s approval.”

Michael Nelson, Esg., D.C. Hearing Written Statement 01-CV-021: An objector may use discovery
in the settlement proceeding to further goalsin an overlapping state action. "[W]here afederal court
providesthe settlement objector with theright to discovery, it should also havethe authority to limit
that objector’s ability to pursue similar discovery in parallel state class actions.”

Peter J. Ausili, Esg., E.D.N.Y. Civil Litigation Committee, D.C. Hearing 208: Expressed concerns
about the standards for discovery by objectors, including the reference to a strong preliminary
showing of collusion and other improper balance. And the provision requiring approval before
objections are withdrawn is uncalled for. Courts can deal appropriately with these matters now.
(Thewritten statement, 01-CV-056, adds that the broad grant of discovery will "promote delay, add
to cost and encourage strategic behavior.")

David E. Romine, Esg., D.C. Hearing 251, 260-261: The objector language in the Noteistroubling
becauseit suggeststhat there should be more objector discovery than current law provides. If indeed
the Noteisintended to changethelaw, it isunwise— greater objector discovery would only increase
costs and delay.

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 034, 046, 047: (1) As to
(e)(4)(A), the Note should make it clear that a strong preliminary showing must be made to justify
discovery into the negotiation process. It also should make it clear that there must be aprimafacie
showing of agood-faith basisfor objecting beforeallowing "new" discovery that goesbeyond access
to discovery materials aready produced in this or related litigation. And guidelines should be
provided for the court and objectors as to the "proper bases and criteria for asserting appropriate
objections.” Although objections should be encouraged, not discouraged, it isimportant "to ferret
out in acogent, rational and understandable way unfounded objections at an early stage." (2) Asto
(e)(4)(B), the Rule does not — and cannot — deal effectively with potential objectors who are
bought off before any objection isfiled, nor with objectors who simply fail to pursue an objection
once made. Again, thereisno guidance asto what constitutes a proper objection. The Note should
provide guidance asto what is a proper basisfor objection and what kind of primafacie supporting
evidence is sufficient. 1t might be better to require automatic disclosure by all parties to a class
settlement, including class members, asto any premium derived through separate negotiations that
is different from the benefits provided other class members.

Professor Charles Silver, 01-CV-048: The Note paragraph on discovery by objectors "is highly
dangerous and should be deleted.” A class member with alarge claim has a sufficient incentive to
review all the discovery or take new discovery, but such a person can self-protect by opting out. A
class member with asmall claim who demandsto see extensive discovery documents and to depose
everyone "is acting irrationally and probably is an extortion artist." The suggestion that discovery
might betied to ashowing of collusion"isobjectionable because all settlementsarecollusive." And
thenote on obj ector feesisdangerous, especially inreferring to changesin the settlement that benefit
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the class. "The standard extortionist tactic isto threaten to appeal unless class counsel cutsthe fee
and to request a portion of the fee reduction as compensation.” At most, an objector should win a
fee only for wringing extradollars out of the defendant, and even that is dangerous because it will
lead defendants to hold back in theinitial settlement agreement.

Court Advisory Comm., S.D.Ga., 01-CV-053: It isunnecessary to require court approval towithdraw
an objection. The court isfreeto inquire as to any accommodation that may have been made with
the objector, and to determine whether any action was taken to the prejudice of the class.

Allen D. Black, Esg., 01-CV-064: "Strategy" is a good thing. The Note should not refer to
"strategic" objectors; it should point out directly "that an objection may have practical or ‘ blackmail’
force far beyond its merits, if any."

ABA Antitrust Law and Litigation Sections, 01-CV-69: "We favor these proposals.”

Association of the Bar of the City of New Y ork, 01-CV-071: Attaches a September 19, 2000 letter
that urges deletion of a draft rule provision providing that mandatory discovery be available to
objectors. There is a growing entrepreneurial use of objections by professional objectors.
Mandatory discoveryis"atool far in excess of what they already possessand well beyond the course
of prudence.”

Joseph L.S. St.Amant, Esg., 01-CV-075: (This comment is summarized more extensively with the
genera comments.) The Note to 23(e) should discuss application of the rule— if it isto have any
or not— to caseson appeal. "Themost pressing problem iswhether appeal sfrom decisionsdenying
certification can be settled on an individual basis without court approval.”

National Assn. of Protection & Advocacy Systems, 01-CV-077: The Committee Note may chill
desirable objections by saying that courts should be vigilant to avoid encouraging unfounded
objections and that Rule 11 sanctions are available. "The very mention of Rule 11 will likely chill
the willingness of class membersto lodge objections™* * *." "P&Asconsider it part of their federal
mandate to protect the rights of persons with disabilities to challenge the adequacy of proposed
nationwide class action settlements.” Many settlements "routinely fail to include provisions
representative of the various classes or types of disabilities.”

National Treasury Employees Union, 01-CV-078: "Requiring court approval for withdrawal of all
objections seemsexcessively rigid." The purpose seemsto be to monitor changesin the settlement;
that can be served by requiring approval only when withdrawal is conditioned on modification of
the settlement.

Mehri & Skalet, PLLC, 01-CV-083: "We agree with the discussion in the proposed Notesregarding
objectors, including the problem of objectors acting to obstruct beneficial relief to the class. We
particularly agree with the requirement that an objector purporting to act on behalf of the class be
held to the same fiduciary standard as a class representative.”

Beverly C. Moore, Jr., Esg., 01-CV-083: "Aslong as an objector isamember of the class and thus
has standing, he should be allowed to object and appeal.” Legitimate objectorsface rea problems.
Even plaintiffs counsel object to objector discovery. The filing of settlement papers and fee



Report of the Civil Rules Advisory Committee
Page -184-

petitionsis orchestrated so that there is not adequate time to object. The problems said to be posed
by professional objectorsare notimpressive. Classcounsel incompeting classactionsare afrequent
source of objections; their objections often arelegitimate challengesto alow-ball settlement, but too
often are rejected.

Prof. Susan P. Koniak, 01-CV-086: (1) It has been suggested that an absent class member can be
precluded from collateral attack on a class-action settlement and judgment if another class member
objected. "Theideathat ‘ objectors who are not required to meet any of Rule 23(a)’ s requirements
are somehow able to bind other absentees should be clearly and firmly rejected in the advisory
committee’ snotes." (2) "Thefairnesshearingisnow an unregulated arena." Do settlershavearight
to discovery? To be served with all relevant documentsin the case, including side deals? Can an
objector call witnesses? Cross-examine witnesses? Must testimony or affidavits be presented to
support an objection? How do pro se objectors participate? "Perhapsthe Rule need not addressall
these questions." (3) Some objectors appear only to "get[] apayment from the settling partiesto go
away. Those payments should be outlawed.” And objectors should have to explain any withdrawal
of objections. Side deals should have to be disclosed, both at the trial stage and at the appellate
stage. But the Committee Note should not refer to objectors who are out for personal gain.
Objectorsare no more likely to abuse the process than professional class-action lawyers or defense
counsel. And any reference to Rule 11 sanctions should be removed from the Note. Rule 11
sanctions are less deserved for objecting counsel than for others: "No other group of lawyers are
expected to operate with no procedural rulesto help them get the information they need to function
properly and no rules to delineate when, how and to what extent they are entitled to participate or
to complain about not being allowed to participate.” (4) The Committee Note recognizes the
important contributions of objectors. "But nice words are no substitute for procedure." Rule 23
should establish "some framework for the procedure to be followed in fairness hearings with
particular attention to the participation of objectors."

NASCAT and Committee To Support the Antitrust Laws, 01-CV-093: The published proposal is
better than earlier draft rules that spoke to discovery for objectors. But the Note states that an
objector can obtain discovery by showing reason to doubt the reasonableness of a proposed
settlement. Skillful counsel often candothat. Anobjector should berequiredto show "both astrong
reasonable basis to doubt the reasonableness of a proposed settlement and that such doubt cannot
be resolved on the record before the court.” The same showing should be required to have access
to discovery already had in the litigation. The Note suggests that the parties may provide such
access; this expression may be read to recommend that discovery materials be provided in the
ordinary course. But routine access to discovery in the class action may impose cost and delay,
particularly in complex cases with hundreds of thousands of pages of documents. There also may
be serious confidentiality concerns. This suggestion should be deleted from the Note.

David J. Peill, Student, 01-CV-094: Why have different standards for discovery in connection with
thereasonableness of settlement termsand discovery into the settlement-negotiation process? What
isa"strong preliminary showing"? If the court has enough information to determine whether the
settlement is fair, reasonable, and adequate, it should have enough information so that there is no
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need for discovery by objectors. And the reference to Rule 11 sanctionsin the Note should not be
at the expense of inherent court powers that "are more effective in dealing with abusive objectors.”

Steven P. Gregory, Esg., 01-CV-096: The Note setstoo low a standard for discovery by an objector.
Objections, even frivolous objections, can cause unnecessary delay in awarding benefits to class
members. "A better approach might be to require a ‘compelling reason’ rather than simply a
‘reason.’"

Settlement Classes
Conference: The proposals fail to address settlement classes

Conference: Express provision should be made for settlement classes. "They are useful for the end
game." Asbestos litigation will go on for another 20 years because the settlement-class effort was
scuttled by the courts.

Conference: The Committee Note to draft 23(e) assumes the certification of settlement classes.
"They cannot be done any longer."

Conference: It isamazing that overlapping class proposal s have been considered, evenin atentative
way, without also including a settlement-class proposal.

Conference: There should be a settlement-class proposal.

Conference: Some members of Congress view Rule 23 as an end-run around Congress. The
settlement class "is an entire agency. Amchem was dead on."

Conference: Amchem is consistent with smaller, cohesive settlement class. "They're here, they
exist. They' retoughtodraft." It remainsdifficult to understand what Amchem meant in saying that
settlement can be taken into account.

Conference: The problem with the settlement classisthat it cannot betried, so thereisno constraint
arising from the alternative prospect of litigation.

Conference: Judges cannot solve all problems. Settlement classes "overstrain” the Enabling Act.
"We used to take seriously the ideas of self-government and jury trial in civil cases. Settlement
classes disregard these ideas.”

Conference: The Rule 23(e) Committee Notesimply that thereis such athing as a settlement class;
"not everyone agrees.”

Mary E. Alexander, Esqg., Statement for S-F: ATLA policy expressesdeep concern over adjudication
of the rights of future claimants through settlement-only classes.

James M. Finberg, S-F Hearing 103-104, 106-107: Ortiz is based on due process; it appliesto state
courtsequally with federal courts. There should not be any differencein the ability to settle whether
the action isin state court or federal. Probably there are more objections to settlements now than
formerly. It isclear that a class can settle claims that are in the exclusive jurisdiction of another
court, so global settlements can still be reached in state or federal courts. There is more attention
paid to sub-classing and making surethereisarepresentative who would have standing to allegethe
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claim of each category of persons involved. But | do not work with cases that involve future
damages; they may present greater difficulties.

AnnaRicho, Esg., S-F Hearing 138-139: Rule 23 should be amended to require opt-in for trial of
individual cases, or better to eliminate class certification for trial purposes for any persona injury
claim, with the exception of claims arising out of mass disasters. Certification of adispersed mass
tort classfor settlement, on the other hand, would be desirable. There should be a separate mass-tort
settlement classrule.

John Beisner, Esg., D.C. Hearing Written Statement: pp. 15-18 suggest creation of a distinct
certification standard for proposed settlement classes. The proposal is presented as modest: there
isno need to address futures claims, nor to revisit "limited fund” classes. One benefit would be to
stop the tendency of some courtsto cite settlement class certifications as precedent for certification
of alitigation class, even though "the level of debate is quite different.” The preoccupation with
classcertification prerequisitesisdistracting attention from the primary line of investigation, which
should be whether the proposed settlement isfair to all purported class members, whether thereis
arisk of collusion, or arisk that some individuals will gain benefits at the expense of other class
members. One source of the problem is that the provisions of Rule 23(a) and (b) are designed to
protect defendants aswell as plaintiff classmembers. Commonality, typicality, predominance, and
superiority protect defendants against attempts to rely on class-wide proof when the law requires
individualized proofsof claimor defense. A settlement isdifferent becausethe defendant hasagreed
to aconditional surrender of theright to insist on individual proofs of defense or individual proofs
of injury and damages. When individualized proofs are required, a litigation class should not be
certified. The variability of plaintiffs damages should not be subsumed into a litigation class —
although, perversely, it may be — but when there is a settlement, theinquiry should be whether the
proposed settlement presents "a fair approach to dealing with the fact that the fair value of the
unnamed classmembers' claimsmay vary significantly?' Therule should requirethat the settlement
class have sufficient unity to makeit fair to bind absent class members. But the predominance test
should be qualified, looking to ensure that class members are afforded due process, "taking full
account of thefact that aspart of the proposed settlement, the defendants are waiving the due process
protections that they would be afforded under a non-settlement class certification anaysis.”

Committee on Fed. Civ. P., Amer. Call. Trial Lawyers, 01-CV-055: Considers (e)(1) salutary, and
"would welcome the opportunity to review aproposal that addresses settlement classes separately.”
Is"opento the prospect of allowing settlement classesthat do not necessarily satisfy all of thecriteria
of litigating classes."

Summary of Comments & Testimony: Rule 23(e)(3) 2001

Conference: The stronger aternative is better.

Conference: It would be better to provide that a (b)(3) class member aways can opt out of a
settlement.

Conference: Knowledge of asettlement provides abetter basisfor deciding whether to opt out. But
we should not allow opt-out from every (b)(3) settlement. The first alternative, which presumes
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there should be an opt-out, will come to require opt-out. The second alternative, cast in neutral
terms, is better. It would be still better to address the issue only in the Note. Noticeis expensive;
if itisdelivered by TV and national print media, it can cost ten million dollars or more. "The class
action is an attorney vehicle; the idea that people worry about it isadream.” What isimportant is
notice to lawyers, not class members. Opt-out campaigns "are political wars." Propaganda is
unfurled on all sides. The fen-phen settlement has opt-out opportunities "every time you turned
around,” but few defendants can afford to settle on terms that offer so low alevel of peace.

Conference: Before settlement, it’s "a pig in apoke.” The ordinary class member does not have
enough information to determine whether to request exclusion. A reasonable opt-out decision can
be made only when the terms of settlement are known. 1t would be better to allow the opportunity
inall cases.

Conference: Thefirst alternative is better. 1t does have an escape clause. The class may have had
notice of proposed settlement terms during the original opt-out period, even though there was not
yet aformal submission for approval. But this first alternative "maximizes consumer choice" in
more general cases. Notice could be more modest. It isbetter to havethisin thetext of therule, for
the benefit of judges who are "new to class actions.”

Conference: Thefirst alternative is dangerously close to one-way intervention. The "good cause"
test for denying opt-out is very vague; to the extent that it turns on the fairness of the settlement, the
court should approve only afair settlement in any event. If settlement terms afford an opportunity
to opt out, that isone factor to consider in favor of approval; that isasfar asthisshould go. Andthe
Note should say clearly that informative notice is far more important at the time of settlement than
at the beginning of the action.

Conference: Thediet drugslitigation allowed four opt-out eventsfor each class member. "At least
one informed opt-out should be allowed; usualy it is sufficient to provide this at the time of
settlement.”

Conference: Thetime of the opt-out isimportant. In amasstort, probably it is sufficient to provide
an opt out when the aggregate settlement terms are known. That is not likely to be a problem that
seriously impedes settlement. It would be possible to defer the opt-out until the individual class
member knows what he is going to get under the settlement, but that is probably wrong. It would
destroy most mass-tort settlementsif latent-injury class members were allowed to decide to opt out
"23 years later" when injury becomes manifest.

Conference: The back-end opt-out may be important in mass torts; indeed it may be that aclassis
certifiable only if aback-end opt-out isprovided. Thediet drug settlement was done under pressure
that improved the settlement because of the higher legal standards that flowed from the Amchem
decision. But that isnot what 23(e)(3) proposes. (It wasrgoined that it isdangerousto think of opt-
out only in mass-tort terms.)

Conference: Thesettlement opt-out would apply to antitrust and securitiesclasses. Thereisahistory
of successful settlementsin these areas without opt-outs. It isamistake to write ageneral rule that
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appliesto al types of class actions. Indeed it might make sense to deny any opt-out opportunity at
any time from a class that deals with small claims that would not support individual litigation.

Conference: These considerationssupport the second alternative asthe better option. Settlement opt-
out makes sense only in some cases. One problem is that the money spent on notice comes out of
actual classrelief. The Committee Note should describe"levelsof notice." In some cases, it should
suffice to publish notice in the manner generally used for legal notices. Often the "mass buy" on
television and in newspapers of general circulation is not warranted. Notice to attorneys should be
provided.

Conference: What needsto be fixed? Mass-tort classes negotiate opt-outs; it is proper for the Note
totreat thisasafactor bearing on fairness. There may be anissuein asmall fraction of caseswhere
the notice is published early and the opt-out period expires.

Conference: The problem of early notice and expiration of the opt-out period could be solved by
deferring the first notice and opt-out period until there is a settlement agreement.

Conference: The need for fairness to class membersis adequately protected by judicial review.

Conference: When the classis heterogeneous, it is not possible to shape a settlement that isfair to
al class members. Notice at the time of class certification will be used to lock class membersin.
There is no problem in securities litigation because for years the practice has been to seek
certification at the same time as a settlement is presented. If certification and settlement are
separated, the expensive notice should be deferred to the time of settlement.

Conference: People should not be asked to decide whether to request exclusion until they know what
they are going to get, at least in persona-injury cases. Notice at the time of the "aggregate
agreement” isnot enough. The total available in the Agent Orange settlement sounded like alot at
the time, but an intelligent opt-out choice could not be made on the basis of knowing that alone.

Conference: Multiple opt-outs often are negotiated in mass tort settlements, and such terms may
indeed berequired. But thereisno need for aruleto accomplishthis. But for securitiesand antitrust
cases, a settlement opt out turns the rule on its head. Class members are told at the time of
certification that they will be bound unless they opt out. If you allow an opt out on settlement, why
not also after granting a motion to dismiss for failure to state a claim, or after granting summary
judgment? Indeed, why not after triad? The settlement opt out interferes with negotiation
settlements. Adequate protection can be found in the negotiation process.

Conference: The settlement opt out became increasingly attractive to the Advisory Committee asit
struggled with proposal sto enhance support for objectors. The settlement opt out isalot better than
fueling objections to every settlement. But the Note should be revised to make it clear that
settlements are favored; as presently drafted, it seems to have a hostile tone.

Conference: From the defendant’ s perspective, there is atension between the ability to settleand a
class member’ s ability to base an opt-out decision on meaningful information. A defendant can
negotiate a "walk-away," but knows that if the settlement sticks there will be some opt-outs who
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must be compensated and who will treat the settlement termsasthefloor for bargaining. The second
alternative is more flexible and thus more sensible, but it too will make settlement more difficult.

Conference: Concern about notice costsisared herring. Notice of settlement isrequired today. The
settlement opt out simply requiresthat one moreitem beincluded inthenotice. Thefirst alternative
is better; indeed, it might be better to adopt an even stronger presumption in favor of opt out. The
defendant’ s path to global peace is made more difficult, but informed choice by class membersis
more important.

Conference: But the noticewill be more complex and thus more expensiveif it includes asettlement
opt out.

Conference: If we are precluding substantial damage claims we should have good notice.

Conference: The "pig-in-a-poke" problem is most significant with small-claims classes. Class
members have no stake at the beginning. The opt-out could lead to better recovery in another class;
even apart from that, a 20% or 40% opt-out rate would tell the court something. The opt out is
useful.

Conference: Why do we need thefirst opt out, if the limitations period is extended to the second opt
out ?

Conference: The second notice may be more effective. The IOLTA cases say that clients have a
property interest in pennies; so class members have a property interest in small claims. Those who
want global peace have an interest in effective notice. Thishelpsensurethat settlement is adequate
for the absentees. Thefirst aternative, favoring the opt out, "is a big improvement.”

Conference: Theideaof acourt-appointed objector "ishorrible. Any alternativeisbetter." The best
approach is to list an opt-out alternative provided by the settlement itself as a factor favoring
fairness. The next-best approach is the second settlement opt-out alternative.

Conference: The only real choice is between the two settlement opt-out aternatives. The court-
appointed objector system would degenerate into a "judge’s buddy" system or a civil-service
bureaucracy. "Market forces are better.” Perhaps the first alternative should be softened: a
settlement opt out isrequired "unless the court finds that a second opportunity isnot required on the
facts of the case.” Thiswould be stronger, and better, than the second alternative.

Conference: Thepartiesshould befully informed in connection with settlement, but opt out doesnot
follow. Defendants should be ableto achieve global peace. Isunfairnessto class members so great
an evil asto require the opt out? "l do not know the answer."

Conference: (Several viewsinasingledialogue:) A back-end opt out isnot likely to be provided in
securities or antitrust cases, but can a mass-tort settlement be approved without one? The risk of
latent injury isareal problem. But if injury isapparent at the time of settlement, an informed initial
opportunity to opt out after settlement terms are known suffices. Asbestos should not be used asan
example for all cases. In many cases "the biological clock ticks faster” — it will be two years, or
four, to identify all "downstream claims. Defendants can deal with this kind of "extended global
peace." The back-end opt out can be worked out. In alarge heterogeneous masstort, the back-end
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opt out "can addressthe constitutional needs." But if the classis more cohesive, settlement without
a back-end opt out may be appropriate. It would be a mistake to require a back-end opt out in all
mass torts; if the disease affects afinite population and its progression is known, back-end opt out
may not be needed.

Conference: Settlement opt out may cause more problems than it is worth.

Conference: The settlement opt out might be reduced to a factor considered in evaluating fairness,
but perhaps a compromise version could be retained in the Rule.

Conference: It does not make sense to go forward with the settlement opt-out.
Conference: Settlement opt-out is abad idea; "it almost gets into the substance of the settlement.”

Conference: The settlement opt-out isagood idea. It legitimates the decision. Rule 23(b)(3) was
written for small-stakes cases. If itisused for casesthat involve significant individual claims, class
members should know what is at stake before being asked to decide whether to opt out. There
should not be an absolute right to opt out. "But awilling seller is needed.”

Michael J. Stortz, Esq., Statement for S.F Hearing: The second alternative "properly takes a neutral
position, leaving the issue of a second opt-out to the trial court’s discretion.” The first alternative
"does not take into account the myriad circumstances in which a settlement on behalf of the class
may be reached. Practice under the new Rule 23(e) should be permitted to develop * * *."

Barry R. Himmelstein, Esq., S.F. Hearing 24-: Either aternativeissuitable. "l prefer toleavethings
tojudicia discretion whenthereisachoice.” Settlements can be done with a settlement opt out, but
themore usual occurrenceisthat settlement and certification occur at the sametime so thefirst opt-
out opportunity remainsavailable. The second opt-out opportunity is”just fine. | liketo give people
the option to stay in or get out. 1I'm not trying to hold them in against their will. Relatively few
people generally do opt out unless they have serious personal injuries and | have questions about
whether class certification is appropriate for those kinds of claims anyway."

Mary E. Alexander, Esg., S-F Hearing 65-: ATLA supports Alternative 2 settlement opt outs. The
opt out can be difficult for practitioners on both sides, but "litigants’ choice is most more to [her
written statement, 01-CV-016, says "paramount to"] administrative convenience and the
management of thelitigation.” (Her written statement notes concern that class-action settlementsdo
not afford class members "real choice asto whether to accept a settlement.")

Gerson Smoger, Esg., S-F Hearing 91: For ATLA. Itisterribly unfair to have the only opportunity
occur before settlement of a (b)(3) class. "Nobody attendsto it. Nobody looksat it." Most people
do not understand what the notice means, and there is no reward even in seeking out your local
lawyer for an explanation. Often | have people cometo me after the classis closed and a settlement
is effectuated, "and now they have no choice and they disagree with the settlement. They want to
have their day in court. They want to be able to choose their own lawyer, but they are foreclosed.”
We support Alternative 2. And we must be careful to protect the small-claim class "because those
are the essence of the purpose of this system.”

AnnaRicho, Esqg., S-F Hearing 138: The opt-out option on settlement is appropriate.
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Jocelyn D. Larkin, Esqg., S-F Hearing 146: The Impact Fund welcomes a number of the proposals,
including "the option for second notices and opt-out. These are already part of our practice for the
post part. We understand them."

Alfred W. Cortese, Jr., Esq., S-F Hearing 163 ff: It would be better to have opt in for trial, the way
it was before we had opt-out settlements. We should be weaned from settling these cases because
they just get worse and worse. Amchem and Ortiz have not made a difference: "If you put enough
money on the table, somebody isgoing to find away" to settle. The second opt out, however, isthe
more benign of these proposals.

John Beisner, Esg., D.C. Hearing Written Statement: "[T]here are valid arguments on both sides of
the debate regarding the merits of thisamendment.” If it isto be adopted, the second aternativeis
better.

Prof. Owen M. Fiss, D.C. Hearing 46-57: Settlement istroubling. Therepresentational relationship
does not rest on actual consent. Settlement isacontract. "People do not enter contracts by simply
not responding to anotice. People are not bound by contracts simply because a number of people,
even same members of the class, have entered a contract." Settlement should bind only class
members who opt into the class. The practical consequences would be to "put alot of settlements
off theboard." But "therequirementsfor procedural justice givesusno alternative." Thealternative
proposed in (e)(3) should be made mandatory, and should apply to all forms of class actions. (In
responseto questions, suggested that it might be possibleto alow settlement without the opt-in limit,
and perhaps even without allowing opt out, if the interests of class membersare"so identical and so
de minimis" asto justify binding them.)

His written statement, with John Bronsteen, adds: "If settlements were confined to those who
opt in, then plaintiffs would lose their incentive to bring class lawsuits that are unlikely to prevail
attrial."

Prof. Judith Resnik, D.C. Hearing Written Statement 01-CV-044: "[I]t is at settlement that the
guestion of the remedy becomes clear, and it is at settlement that the decision need be made about
whether to permit opt outs."

ThomasY. Allman, Esqg., D.C. Hearing 113-114: Agreeswith Professor Fiss. It isnot clear that an
opt-inregimefor settlementswould destroy the ability to settle, but assumingit would, "[t] hat would
be agood result.” The suggestion should, however, extend to trial aswell: a class should include
only those who opt in. (His written statement finds the second alternative formulation of (€)(3)
"more appropriate.” A settlement opt out is not needed if settlement is reached after trial on the
merits; itissound if settlement isreached before there has been significant discovery on the merits.)

Brian Wolfman, Esg., D.C. Hearing 116 ff: We need pay more attention to the characteristics that
distinguish class actions from bipolar litigation. Clients cannot be expected to monitor the work of
classlawyers, and lawyers’ interestsarenot naturally aligned with class-member interests. Expanded
opt-out rights enhance members' abilitiesto monitor their lawyers work. In addition, the prospect
of opt outs will encourage the parties to negotiate a settlement more favorable to class members.
Notification at the certification stageisnot much help. But notice at thetime of settlement canwork.
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(The written statement, 01-CV-043, strongly agrees with Alternative 1. Notice of settlement is
required in any event, So notice cost objections are reduced on that score. Thisis not the occasion
to reconsider the question whether individual notice should be required for all class members when
individual clams are small.)

Lewis H. Goldfarb, Esg., D.C. Hearing 134: The Committee should consider opt-in rules for the
classeswherethereare noreal plaintiffsinvolved in thelitigation. Abusesthrough such actionsare
"aserious problem for industry."

Prof. 1an Gallacher, D.C. Hearing 141-146: All (b)(3) classes should be converted to opt in. This
IS better seen as ajoinder device than as atool of social policy. In practice, virtually all of these
actionsrequire a plaintiff to opt in by mailing materials to indicate participation in a class remedy,
or by using acoupon that has been mailed out. Thereisno showingthat itistoo difficult for holders
of small clamsto bring suit. There are many more lawyers available today than in 1966, and they
are ready and capable of bringing small claimsin small claims courts. More importantly, the fact
that people do not bring small claims does not show an incapacity to act; we often see that people
decline to participate in class-action judgments even when little effort is required. Nor need we
worry about one-way intervention; setting a time limit to intervene is sufficient. (His written
statement, 01-CV-037, adds that the reasons for adopting an opt-out rule in 1966 were
"uncomfortably paternalistic" and seem to transcend Enabling Act boundaries by making it easier
for "one group to assert claims.” It is asserted by plaintiffs that (b)(3) classes are atool of socid
policy to enforce ethical behavior by business. Rule 23’ s function as ajoinder rule is undermined
by the opt-out approach. Opt-in classes under the FLSA, or the 100-member signature requirement
for Magnusson-Moss Act classes, show that opt inisnot necessary. Class members may be harmed
by opt out, being bound by inadequate judgments. Opt in also avoids the problems that arise from
tolling state statutes of limitations for non-federal claims.)

Ledlie Brueckner, Esg., D.C. Hearing 160-161: Wholeheartedly endorses the second opt out,
whichever provision is adopted. Notice costs are no deterrent — there must be notice of the
settlement anyway. And there is not likely to be a significant deterrent to settlement: defendants
continually tell usthat thereisahydraulic pressure to settle. Theincentivesto settle are sufficient.
(The Written statement, 01-CV-020, is more forceful. The First Alternative is better, but there
should be an unconditional right to opt out of a settlement; there should be no "good cause"
exception. The Note links the good-cause determination to the adequacy of the settlement. The
court’s appraisal of the settlement should not override the preference of class members to pursue
individual relief; there are due process concerns about forcing an individual to accept a settlement.
The opt out will not increase notice costs; notice of the settlement must be given in any event.
Finally, the Note suggests that an opt-out opportunity may reduce the need to provide procedural
support for objectors. This language should be deleted. Objectors are important, indeed often
crucia to settlement review.)

Michael Nelson, Esq., D.C. Hearing Written Statement 01-CV-021: Prefers the second alternative.
The first "fails to account for the many circumstances under which settlement may take place.”
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David Snyder, Esg., and Kenneth A. Stoller, Esg., D.C. Hearing 174: Prefer the second alternative.
Thewritten statement, 01-CV-022, "finds meritsin the competing arguments" whether there should
be any second opt out. If thereis, it isuncertain which aternativewill provide maximum protection
to both plaintiffsand defendants. Asageneral matter, insurersrequire the earliest possible sense of
class sizein order to establish appropriate claim reserves.

Robert Scott, Esqg., Lawyers for Civil Justice, D.C. Hearing Written Statement 01-CV-038: (b)(3)
should be converted to opt-in procedure, or to require that the class lawyer obtain written
authorization from each putative class member before filing an class action. "The sorry experience
with class actions since 1966, particularly in the last ten years, has amply demonstrated the need for
this Committee to urge Congress to return the legal system to the resolution of justiciable disputes
among real partiesininterest who care enough to affirmatively elect to beincluded in thelitigation.”
In addition, there should be amechanism for opt-out settlements "by creating a settlement device or
‘bill of peace’ to allow defendants to invoke a court process for consolidating all litigation and
settling al claims.”

Stephanie A. Middleton, Esg., D.C. Hearing Written Statement 01-CV-032: The second opt out is
troubling "because it interfereswith adefendant’ sability to * buy peace’ and aplaintiff who does not
‘opt out’ in the beginning should have to live with the decisions made by his attorneys.”

Peter J. Ausili, Esq., E.D.N.Y. Civil Justice Committee, D.C. Hearing 209: The second opt out has
littlevalue. A small claim provides little incentive to opt out. A person with alarge claim should
investigate and determine whether to opt out at the first opportunity. In addition, the rule does not
addressthe preclusiveeffect of rulings made after expiration of theinitial opt out period and thetime
of thelater opt out. (Thewritten statement, 01-CV-056, addsthat asettlement opt out would "simply
shift the balance of power away from the class representative and to objectors.")

Walter J. Andrews, Esg., D.C. Hearing 284-286: The possibility of opt-outs makes settlement more
difficult. Plaintiffsshould not have asecond opportunity to opt out: thisallowsthemtolitigate once,
and then asecond timeif not satisfied with the class-action resolution. Thiswill have aparticularly
adverseimpact oninsurersby "introduc[ing] anexpensivelevel of volatility and unpredictability into
the establishment of reserves’ for class actions.

Bruce Alexander, Esg., D.C. Hearing 310 ff. and Written Statement, 01-CV-041: A second opt out
"breeds laziness and free rider issues.” It encourages class counsel to communicate even less with
class members. The unintended effect will be even less interest by the litigants in the litigation.
Class members who do not opt out at thefirst opportunity can protect their interests by objecting to
the settlement. 1t would be agood ideato substitute an opt-in system for the present opt-out system.
With an opt-in class, you know what isreally at stake. Experience showsthat many class members,
when they find out about the class, resent it — they find the supposed benefits undesirable, or find
the process obnoxious.

Hon. William Alsup, 01-CV-04: "I wholeheartedly support the proposed Rule 23 revisions. | vote
for the ‘good cause’ version of the settlement opt-out provision.”
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LindaA. Willett, Esg., 01-CV-028: Theunderlying structural defectsof Rule23 should bedealt with
by requiring "that the default mechanism of all 23(b)(3) classactionsbe ‘ opt-in’ and that a statutory
mechanism be created that would allow for strictly regulated ‘ opt-out’ settlements.”

Patrick Lysaught, Esg., for Defense Research Institute, 01-CV-033, 034, 046, 047: Strongly opposes,
the second alternativeisless harmful if any isto be adopted. Limiting the second opt out to (b)(3)
classes"underminesthe philosophical underpinningsallegedly supporting the need for asecond opt-
out." Just as members of a (b)(1) or (b)(2) class, members of a (b)(3) class are protected by the
opportunities to object to class definition, class representation, and the terms of settlement. So too
they are protected by the requirement of court approval after careful judicial inquiry. The second opt
out could bethe death knell of settlement. Thosewho opt out will treat the settlement asthe starting
point for individual negotiations. This procedureisunfair: it allows class members deliberately to
remain in the class, examine the terms of the settlement, and then choose to opt out to gain the
advantages of the settlement as leverage for their own claims.

Professor Charles Silver, 01-CV-048: The p 64 comment that class members may not understand
the terms of settlement should be dealt with by making easy education possible, as a website or
phone bank; encouraging objectionsisnot desirable, particularly when asmall-claimsclassislikely
to generate only strategic objections.

SheilaCarmody, Esg., 01-CV-050: Itisnot unfair to require personswho claimto have beeninjured
to take an affirmative step. The Committee should recommend "that the default mechanism of
23(b)(3) actions be opt-in."

Court Advisory Comm., S.D.Ga., 01-CV-053: Favors aternative two; flexibility is preferred.

Committee on Fed. Civ.P., Amer. Coll. Trial Lawyers, 01-CV-055: prefers Alternative 2. A
presumption, subject to defeat for good cause, isnot needed. The proximity of prior notice, the size
of the settlement, or other circumstances may make a second notice not desirable. Thereisno need
to litigate "good cause." But in other circumstances a second notice may be desirable — "for
example, the parties may urge a second notice to minimize the number of objectors.”

Federal Magistrate JudgesAssn., 01-CV-057: SupportsAlternative l. itis"preferableto Alternative
2 which is more permissive by its terms and fails to provide the court with the discrete guidelines
furnished by Alternative 1."

Exxon Mobil Corp., 01-CV-059: Opposes (€)(3). It will seriously erode one of the few benefits of
(b)(3) classlitigation: "resolution of the claimson abroad class-widebasis." After expiration of the
first opt-out period, the defendant will know who has opted out and can estimate its potential
exposure outside the class action. If a settlement opt out is permitted, unnecessary uncertainty is
created. Nor isthere any reason to give class members a second opportunity to opt out. It iseasy
to envision opt-outs organized by counsel who were unsuccessful in seeking appointment as class
counsel; the result may be unfair bargaining advantages for the settlement opt-outs, or settlements
that are unfair to them in individual proceedings because class-court approval is not required. But
if thereisto be an (€)(3), the second alternative is preferred.
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Allen D. Black, Esg., 01-CV-064: On p 63 it is pretentious to speak of adecision "confided" to the
judge. Say "committed" or "entrusted."

Equa Employment Advisory Council, 01-CV-065: Association members employ more than
20,000,000 workers in the United States. The second opt-out proposal is addressed in terms that
seem to say that the purpose of thefirst opportunity to request exclusionisto afford abinding choice
whether to remain in the class and accept the outcome. A second notice serves no purpose, unless
in specia circumstances such as fraud or a natural disaster it is reasonable to believe that class
members never got the first notice.

Keith L. Johnson, Esg., State of Wisconsin Investment Bd., 01-CV-066: The first alternative is
better. The settlement opt out is important; at the time of the first opportunity, class members
"usually do not have enough information * * * to know whether the class representative and class
counsel will pursue the case to a satisfactory conclusion.” The mere existence of aright to opt out
will deter inadequate settlements. The second alternative is inferior because the parties — who
commonly draft a proposed approval order — will draft an order that does not allow opt out. "[I]n
order to encourage a practice that the parties will usually disfavor, the rule should not merely be
neutral on thisissue."

Alliance of American Insurers, 01-CV-068: Opposes the second opt out because it "necessarily
increases the cost of class action litigation and also servesto prolong the litigation." If anything is
to be done, Alternative 2 is better "since it is more neutral * * * and does not express a preference
for a second opt-out opportunity.”

ABA Antitrust Law and Litigation Sections, 01-CV-69: Opposes both alternatives. Begins by
recognizing that this proposal has generated a split of opinion, and that the split does not divide
along plaintiff-defendant lines. The purpose to advance informed opt-out decisions and enhance
fairnessislaudable. But "the proposal ignores both the theory and policy of class representation as
well as significant problems* * *." The Note recognizes that a settlement opt out is not likely to
have real value to class members whose small claims do not support individual litigation. Asto
theory, representation extendsto all phases of thelitigation, including settlement. Theinitial notice
should make it clear that settlement is one possible outcome. There is no distinction between
resol ution by settlement and resolution by judgment for purposes of asecond opt out. A settlement
out out "demeans the meaningfulness of thefirst opt-out right as an exercise of the class member’s
free will." Further, the efficacy of class actions will be undermined. Class members with larger
individual claims frequently are represented by counsel, who will seek to take a free ride on the
efforts of class counsel in discovery and motion practice, and then opt out; if they cannot opt out,
they will haveanincentiveto object vigoroudy to aninadequate settlement, enhancing the settlement
for all classmembers. Allowingan opt out, on the other hand, may drive down the value of the class
settlement in the expectation "that large individual purchaserswill more often than not opt out once
the class sets the settlement floor.” Finally, the amendment fails to address the issue-preclusion
effects of rulings made between theinitial class certification and the exercise of the second opt out.
Alternative 2 may "lead to the expedient of ordering a second opt-out opportunity as a makeshift
solution to a questionably adequate settlement.” Nor is even Alternative 2 necessary to support
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negotiation of settlementson termsthat authorize opt outs. Therecent diet drugs settlement allowed
adifferent form of opt out, to be exercised in the future on the basis of changesin a class member’s
physical condition; that illustrates that power is there now.

Association of the Bar of the City of New York, 01-CV-071: This amendment does little to alter
current practice. Today it is common to find class notices sent out contemporaneously with
settlement notices; most class members have an opportunity to opt out after settlement terms are
known. Alternative 2 is the better choice; it allows for case-by-case analysis. The good cause
requirement in Alternative 1 will generate needless litigation.

Civil Division, U.S. Department of Justice, 01-CV-073: Does not support a second opt-out. This
would diminish a defendant’ s incentive to seek peace through settlement; litigating to judgment
would givepreclusion. "[ E]ffectivenegotiations can only proceed based on areasonabl e expectation
that the composition of the classwill not change prior to entry and approval of the settlement.” The
fact that settlements often are negotiated before class certification is not relevant, because in that
setting the defendant has no reasonabl e expectation as to which class members would be bound by
the settlement. Once the opt-out period has expired, on the other hand, "the settling defendant has
avalid expectation that all members of the class are bound.” The possibility of negotiating terms
that allow the defendant to withdraw if the number of opt-outs exceedsastated threshold isnot much
help; it may be difficult to reach such an agreement. It aso will be difficult for class counsel to
negotiate a settlement in face of the potential for sizeable opt-outs. But if an opt out is adopted, the
second alternative is better. It would be still better to require the proponent of an opt out to show
good cause.

Prof. Martin H. Redish, for Lawyersfor Civil Justice, 01-CV-074: Urgesabandonment of the opt-out
provision for (b)(3) classes, in favor of establishing an opt-in procedure. The core of the argument
is that legislatures — both Congress and state legislatures — make conscious choices about
enforcement mechanisms when establishing rights. Public enforcement means may be chosen.
Private enforcement means may be chosen. The choice has a great impact on the substantive right
underlying theremedy. A choice of private enforcement ispolitically moreattractive: it ispresented
asameans of providing compensation to individuals who believe that compensation is sufficiently
important to justify litigating to win compensation. "Under a purely private, incentive-based
remedial model * * * thelegislature sprimary goa must be assumed to be compensatory, rather than
behavior-changing, since pursuant to this framework, government exercises no control over the
decisions of privatevictimsto sue* * *." The advancement of the public interest is subordinate to
the primary goa of victim compensation. But the (b)(3) opt-out model, because of inertia,
transformsthe private remedy into a"bounty hunter" model. The bounty-hunter model relieson the
economic incentives of attorneys, not victims, "without regard to the goal of vindicating individual
plaintiffs rights." The effect is illustrated by the numerous "coupon” settlements. The result is
similar in many ways to a "purely public-regarding enforcement mechanism,” akin to a qui tam
action. Asamatter of legislative policy, the bounty-hunter model may at times be attractive. But
it should not be accomplished by rulemaking. Whether or not this pervasive effect on substantive
rights violates the Enabling Act, thereis atension that should be addressed by moving to an opt-in
model. The opt-out model relieson a paternalistic view that may have been acceptable in 1966, but
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that isincompatible with fundamental notions of liberal democratic theory as we now understand
it. Itishighly unlikely that those who wrotethe 1966 rule"ever envisioned thedramatically negative
practical consequencesto which that process hastoday givenrise.” And thereisatension with due
process: the effect isto destroy an individual right because "another unrelated litigant has had the
opportunity to litigate the same clam." The constructive consent reflected by failure to opt out is
not sufficient to waive the constitutional right to be heard.

Special Committee on Federal Practice, Illinois Bar Assn., 01-CV-076: "A reasoned determination
of thefairnessof aclassaction settlement will takeinto account many factors." (Examplesaregiven,
substantially paralel to the examples in the Committee Note.) "Alternative 1, providing for a
presumption in favor of an opt-out opportunity, increases the probability for an individual member
to assess the relevance of these factors* * *. The court * * * will unlikely possess the specific
knowledge of the nature and extent of the individual circumstance of a member." Adoption of
Alternative 1 "may also be adriving force for the settlement to be more inclusive, attending to the
issuesthat may relateto certain subclasses of the class.” Notice cost isnot an issue since there must
in any event be notice of the settlement. The overriding principleisthat a class member should be
ableto review a settlement with personal counsel, preserving the right to seek individual redressif
that seems better.

National Assn. of Protection & Advocacy Systems, 01-CV-077: Prefersthefirst alternativeas"most
protective of classmembers’ interests.” But the Committee should eliminate Note language that an
opportunity to request exclusion may reduce the need to provide procedural support to objectors.
Objectorsoften play apivotal roleinthe settlement review process, member protection and advocacy
systemshaveincreasingly found that not only must they bring class actions, but they al so must object
to settlements that, focusing on only sometypes of disability, fail to provide adequate protection for
persons with other disabilities.

Washington Lega Foundation, 01-CV-082: Supports the second alternative. A settlement opt out
may be valuable, particularly where facts relevant to the opt-out decision come to light only after
expiration of theinitial opt-out opportunity. But thereis no reason to create a presumption in favor
of opt out. Opt out isdesirableif aproposed settlement "createsasignificant hardship for individual
class members." But ordinarily the opportunity to object provides sufficient protection.

Mehri & Skalet, PLLC, 01-CV-083: Theneed for asettlement opt out "is certainly open to question,
given theinherent power of the court to provide opt-out rightsin appropriate cases or circumstances
where opt-out rights are not specified." Exercise of this power is shown in some (b)(2) cases.

Prof. Susan P. Koniak, 01-CV-086: Rule 23 should provide "every absent classmember * * * aright
to opt-out of the settlement contract. Surely, there is no reason not to guarantee this to all (b)(3)
class members and given that the categories of (b) are so porous, it isonly fair that similar opt-out
rights at the time of settlement be the default rule for all absent class members.”

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the first aternative.
Class members may not have had the incentive to opt out before settlement terms are known. The
first dternative"createsastronger incentivefor courtsto review settlement termscarefully. Inorder
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to make a ‘good cause’ determination, a court will likely scrutinize settlement terms to assess
whether they arefair to all class members. If the court isat all uncertain about terms, the court will
likely permit the opt-out * * *."

Committee on Rules, W.D.Mi., 01-CV-090: A settlement opt out undermines the class-action goal
of judicial efficiency. The defendant "can ride the hope" that so many class members will opt out
asto destroy the class by defeating numerosity. Thishope may further encourage unsanctioned and
improper communications by the defendant with class members. And "the amendment al but
eviscerates the ‘objection’ process.” A dissatisfied class member will exit, not object, depriving
other class members of the benefit of the objections that would have been made were exit not
possible.

David J. Pidl, Student, 01-CV-094: The Note refersto classes certified for settlement. Amchem,
and seeHanlonv. Chrydler, 9th Cir.1998, 150 F.3d 1011, makeit clear that settlement classes cannot
be certified. But Alternative 1 is superior. The right to opt out is essential once a settlement is
proposed — that is the point of tolling the statute of limitations once a class action isfiled. Class
members should not be forced to guess whether counsel will adequately represent the class in
settlement.

Robin F. Zwerling, Esg., 01-CV-095: (e)(3) must be amended or clarified to reflect the problem of
sequential settlements with different defendants. The problem is illustrated by an action now
pending on appeal in the 2d Circuit. Members of the classin an alleged $700 million ponzi scheme
initiated parallel individual litigation but failed to opt out of the class. The class settled with an
insurance company; theindividual plaintiffsparticipated in distribution of that settlement. Theclass
then settled with another defendant, an auditor. Theindividual plaintiffs objected to the settlement
and sought to opt out of the class; the district court, invoking itsoriginal ruling that a plaintiff must
opt out for all purposes or remain in the class for all purposes, refused to permit exclusion. It
explained that a plaintiff should not be permitted to remain in the class as to defendants against
whom her claims are relatively weak, while opting out to pursue relatively stronger claims against
other defendants. That ruling ison appeal; the settling defendant has said that it will back out of the
settlement if exclusion is allowed, arguing failure of an assumed condition precedent by material
changein the classfrom whom it sought peace. To addressthis problem, the Committee should (1)
adopt Alternative 2; (2) make it explicit that thereis only one subsequent opportunity to opt out of
a settlement, limited to the first settlement reached; and (3) make it explicit that selective opt-outs
asto only one defendant are not permissible.

Prof. Howard M. Erichson, 01-CV-097: Alternative 1 is better. There are some risks in the
settlement opt out, including the risk that a lawyer with alarge number of individual clients will
threaten to opt them out to win leverage to benefit them at the expense of other class members.
Defense interests are likely to oppose this provision because it gives plaintiffs another bargaining
chip. "But the benefits strongly outweigh the risks." The opt-out opportunity protects against
collusive or inadequate settlements that protect defendants and enrich class counsel at the expense
of the class.
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Proposed Rules 23(g) and (h)
Rule 23(g) -- in general

Conference: This is an extremely important and useful provision. It underscores the fiduciary
obligation of counsel to the class, and the fiduciary obligation of the court to make sure that counsel
discharge that duty.

Conference: Isthere adanger here of emphasizing the judge's investment in the counsel selected?
Will that affect the judge's attitude toward other things?

Conference: Maybe it would be better to have two judges involved, one to select counsel and the
other to handle the case. At least, having somebody other than the assigned judge screen counsel
for quality could be desirable.

Conference: Regarding the Committee Note, | have areal question whether it serves a purpose.
Lawyers cannot find these notes. What real effect or value do they have? Isthe Note asbinding as
the Rule?

Conference: West puts the Note right in the pamphlets with the rules. Justice Scalia's attitude
toward this sort of material is not true of all judges. At the least, the Note serves an educational
function.

Conference: Asajudge, | look at the Notes al the time.

Conference: The Enabling Act authorizes adoption of rules, and says nothing about notes. A Note
cannot be adopted or changed without a simultaneous amendment to the Rule, and even if onetried
to change a Note without changing a Rule it would require going through the entire Enabling Act
process.

Conference: The Rule 23(g) notion that the judge picksthe class lawyer reflects what many judges
do; it isimportant to say it in the rule. The actors who are not much regulated are the judges. The
premise of Rule 23(g) isthat thereisnot much client control. But therule doesnot requireahearing
or findings. There are other settings in which judges pick lawyers. For example, judges appoint
counsel fromalist or panel for impecunious criminal defendants. But theinitial selection of eligible
lawyersis not left up to individual judges.

Conference: The CJA approach raises difficulties. For one thing, these people generally have not
been paid adequately. It would be a mistake to get the government into this.

Joseph Grundfest, S.F. Hg. (pp. 30-45) & 01-CV-009: | riseinfavor of the appoi ntment competition
which tendsto work very well in various aspects of our economy. What isneeded isamarket check
to achieve the benefits of competition in selection of counsel. An auction is only one method for
doing so. Proposed Rule 23(g) recognizesthat competition for appoi ntment may be useful, and "has
the far, far better of the argument” than the recent draft Third Circuit report. The "benchmark” of
25 to 30 percent simply is not relevant. It came from 19th century individual cases, and does not
work here. "You are still paying a 19th century price given everything else that's happened in the
world since then for aparticular item?' Law firmsare quite willing to work for much less than that
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amount, and there is no ground for saying that their results are "totally inferior.” If | were writing
therules, | would be more aggressive than this proposal, particularly urging the use of market check
mechanisms in selection and compensation of counsel. | think this approach applies across the
board, even if that seems a bit "imperialistic.” At least, this could be applied in consumer fraud
actions, mass tort cases, and the like. But perhaps it would not work in civil rights cases. In any
event, it would be important to limit consideration to "qualified counsel,” so there should be atwo-
step process by which selection isdone, looking first to quality screening and then to selection from
among those left using market mechanisms.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): ATLA iswary of the notion of federal courts appointing class counsel. Litigants are
entitled toretain their own counsel, and they should not have that right extinguished by acourt order
that effectively replacestheir counsel with one or more attorneysthey don't know. Absent evidence
of unfitness that would justify limiting an attorney's right to practice, alitigant's choice of counsel
should be left alone. 1t would also be wrong if this lawyer were selected by something like an
auction method, giving the clientsthelowest bidder in place of thelawyer they have selected. ATLA
does support having judicial oversight, but is concerned about the low bidder phenomenon. Thus,
having the judge scrutinize the background and experience of the lawyer isfine.

Gerson Smoger, S.F. Hg. (pp. 73-91): Thereisarisk of cronyism, or apparent cronyism, in having
the judges appoint thelawyers. The onesthat arelikely chosen arelawyersfamiliar to the particular
judge that has the power to make the appointment. Once the judge makes such a selection, it will
be hard not to feel invested in the attorney's efforts (pp. 90-91).

John Frank, S.F. Ha. (pp. 92-97): The problem with these changesisthat they introduce too many
new decision points. Those, in turn, afford opportunities for counsel to wrangle, and then require
judgesto resolvethewrangling. | am not persuaded that the additional effort and cost that will result
isjustified by the advantages of the proposed amendments. A better solution to the problems of the
contemporary classaction would beto movethe (b)(3) classaction out of the court system altogether
and into some sort of administrative agency.

James Finberg, S.F. Hg. (pp. 104-05): Agrees with Prof. Grundfest that in securities litigation
market forces can be extremely useful, in part because there is a good supply of qualified counsel
there. Infact, in those cases classes have benefitted from getting a larger share of the payouts due
to competition. In employment discrimination cases, however, these dynamics don't apply, and
market forces don't work as well.

James Sturdevant, S.F. Hg. (pp. 120-29): The language of 23(g) is troubling in that it seems to
encourage judgesto foster competition for appointment as class counsel. In particular, thefocuson
the resources counsel will commit to the action seemsto point in that direction. Where other firms
have notice of thefiling of a case, this may encourage the judge to invite other counsel to comein
or to alow some sort of bidding process.

John Beisner, D.C. Hg. (pp. 7-21) & 01-CV-027: Clearly the provision on appointment of class
counsel is appropriate to the extent that it confirms the authority of courtsto deal with situationsin
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which multiple counsel are attempting to represent the same classes. The need isless pronounced,
however, where multiple counsel are not vying for the position of lead counsel, and the questionis
merely whether some other counsel should be brought in to replace the lawyers who initialy filed
the suit. Conceptually, the idea that the court would select plaintiffs counsel in every case is
troubling, and it might create an appearance that the court has a vested interest in ensuring that the
selected plaintiffs counsel succeed. Thebasic problemisthat the process seemsto contempl ate that
"trial courtswould routinely recruit and sel ect classcounsel, possibly long after the question whether
acertifiable class even exists has been resolved.” | am not in favor of having a court that basically
has one class action before it with one counsel or group of counsel undertaking effortsto go out and
find other counsel to handle the litigation.

Judith Resnik, D.C. Hg. (pp. 58-75) & 01-CV-044: "l agree with the Committee's decision to
recognize the central role that judges now play in shaping the market of lawyering for aggregate
litigation." But who rides herd on thejudges asthey perform thistask? If onelooksfor precedents
for the judge as employer, the ones that occur to me ar the hiring of magistrate judges, attorneys
appointed under the CJA, and the selection of members for the committees in bankruptcy. These
examples, particularly the bankruptcy one, illustrate the high potential risk of apparent or actual
patronage activities by judges. Given the public criticism we've seen of thelarge sums paid lawyers
in class actions, judges are at risk of having antagonism about these matters rub off on them.

Victor Schwartz, D.C. Ha. (pp. 76-63) & 01-CV-031: The adoption of Rule 23(g) might widen the
gulf between how classactionsare addressed infederal courts and theway inwhich they arehandled
in some state courts. State court rulesdon't usually give the judge thisimportant power. And afew
state court judges who have this power have not used it to help assure that class counsel are
appointed on the basis of both merit and fair and open market competition.

Brian Wolfman (Public Citizen), D.C. Ha. (pp. 116-32) & 01-CV-043. Rule 23(g)(1) restates
nearly-universal practicewithout any significant modification. Rule23(g)(2), however, goesbeyond
current practice and seems unwise to us. The "real meat of the Rul€" is in the Note, and the
committee might want to ask whether it wishesto promulgate arule principally to inform the courts
and the litigants of the views set out in the Note. We believe that some of the pointsin the Note
should be incorporated in the rule.

Peter Ausili (E.D.N.Y. Comm. on Civ. Lit.), D.C. Hg. (pp. 203-18): The Committeewasconcerned
about utilizing a bidding process and putting the judgein that particular role. It felt that it was early
and unwise at this time for the court to adopt essentially a competitive bidding procedure for
selection of the client's counsel.

David Romine, D.C. Hg. (pp. 242-62) & 01-CV--49: Theamendment adds procedural stepsto class
actionsthat requirefindingsand increasethe occasionsfor judicial activity. Thisisacost that should
be taken into account.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer Advocates), D.C. Hg. (pp. 262-76) & 01-
CV-062: NACA considers Rule 23(g) probably the most problematic of the proposed rule changes.
Although wewel come anything that ensuresthat consumersobtain competent and ableclasscounse,
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we are concerned that the proposal appears unnecessary and unlikely to improve things. In effect,
the rule moves toward the idea of auction or having judges choose the attorney. Thiswill have a
chilling effect on having cases brought. It will be"virtualy awide open invitation to law firmswho
have nothing to do with the development of the case to step forward and clam to be more
appropriate counsel by virtue of prior experience." The protection that litigation provides to
consumers is due largely to the new theories developed by creative lawyers, but the new rule will
discourage such attorneysfrom pursuing their theories because somebody el se may commandeer the
case. Therecould bea"feeding frenzy" and it will lead to "cherry picking." The proposal would be
all right if there are genuinely competing counsel, but if thereisjust one lawyer and nobody else has
come forward, the court should only analyze the adequacy of that lawyer and not look to a
competitive situation.

Walter Andrews, D.C. Hq. (pp. 276-93) & 01-CV-036: The appointment rule is a good idea, but
only when there is genuine competition for the position. Otherwise, it may have a negative effect
on case management and efficiency and seems unnecessary.

Hon. William Alsup (N.D. Cal.), 01-CV-004: Havingworked hard on at least six class actionsover
the last 26 months of my tenure as a district judge, | wholeheartedly support the proposed Rule 23
revisions.

American Insurance Association, 01-CV-022: AlA finds merit in the competing arguments as to
whether courts should encourage a competitive appointment process for al class actions (which
might ensure more reasonable fee arrangements), or only for potential conflict situations (e.g.,
existing competition for leadership among multiple counsel to represent the same classes).
Regardlessof which proposal isadopted, Al A believesthat theamendmentsshould provideguidance
asto how counsel "vacancies' will be advertised, and how the costs will be borne.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: The
proposed rule makes sensein that it isinconcelvabl e that aclass can exist, discovery can be pursued,
the matter tried, a settlement negotiated, and the objectives of the case generally pursued unlessand
until thereisan attorney or law firm appointed to represent the interest of the class members.

Prof. Charles Silver, 01-CV-048: | am strongly opposed to any effort to foster competition for class
counsel, for there really is no analogue in the private market. Rule 23 should instead attempt to
promote areferral market in classactionsby encouraging deficient lawyersto transfer casesto better
lawyers. Fee-sharing arrangements, or other agreements that foster this sort of activity, should be
promoted.

David Hudson, Chair, Court Advisory Committee, U.S. Dist. Ct., S.D. Ga., 01-CV-053: The
Committee opposes the proposed rule that would mandate thetrial court to appoint class counsel in
every case. Thereisno need to mandate court involvement in the relationship between the named
plaintiffs and their counsel who file the case. The proper role for the court is as now provided in
Rule 23(a)(4) to satisfy itself that "the representative party will fairly and adequately protect the
interest of the class.” Courts already take into account the factorslisted in the proposed rule. The
proposed ruleis an invitation for ancillary proceedings between groups of lawyers seeking thetrial
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court's appointment, and an apparently unnecessary restriction on the discretion of the court under
current Rule 23(a)(4).

Gregory Joseph, Amer. Coll. of Trial Lawyers Comm. on Federal Civil Procedure, 01-CV-055: We
are aware that the proposed amendment to Rule 23(g) is consistent with the use of auctions, and
express no view on the auction mechanism but do agree that Rule 23 should be broad enough to
encompass it.

Edwin Wesely, Chair, Comm. on Civil Lit., E.D.N.Y., 01-CV-056: The Committee opposes this
provision. Unlike most of the Rule 23 changes, thiswould effect significant changesin classaction
practice and represents adefinitetilt toward selection of class counsel through competitive bidding.
The Committee believesthat approach isunwisefor several reasons. It isprematurefor the drafters
to endorse the activist bidding model embraced by Judge Kaplan in In re Auction House Antitrust
Litig., 197 F.R.D. 71 (S.D.N.Y. 2000). The bidding model could create conflicts of interest for the
court by thrusting upon it an inappropriate mixture of roles -- neutral arbiter on the one hand and
litigation strategist on the other hand.

Federal Magistrate Judges Assoc. Standing Rules Committee, 01-CV-057: The FMJA Rules
Committee supports the proposed changes to Rule 23.

David Rubenstein, President, VirginiaProject for Social Policy andLaw, Inc., 01-CV-063: Opposes
the Rule 23(g) proposal. It istotally unworkable to have the court appoint counsel, for no attorney
or firm will go to the trouble to develop a class action if thereis a significant chance that the court
will not appoint him or her class counsel. Worthy cases involving possible injuries to the public
thereforewill not bedeveloped or filed. The present rule, which allowsthe court to declineto certify
the classif it has doubts about counsel’'s adequacy, is sufficient. In addition, because class counsel
may not have a preexisting relationship with the class plaintiffs, this proposal interferes with the
attorney-client relationship. The class plaintiffs may even disapprove of the court's choice, and this
would jeopardize the ability of the class action "team" (lawyers and plaintiffs) to work best in
combination for the protection of the class. Moreover, the court will bein the business of "bidding"
cases in seeking the appointment of class counsel. This will put the court in the position of
evaluating the abilities of one attorney or firm against another. The court will haveto consider the
merits of the case and other difficultiesin itslitigation, before any motion to certify isfiled, based
on "bids" submitted by some firms who have not been connected with the filing of the action. By
selecting the firm appointed as class counsel, the court isnot only certifying that counsel isadequate,
asrequired under the current rule, but also that it is best suited to handle the case, even though the
court cannot fully understand the case at this early stage of the litigation. The court should not
interfere with the work of putative class action attorneys, or with their relations with their clients,
and should not be in a position of asserting that one firm is best to handle a case without a full
review of the claims and assessment of the case.

Allen Black, 01-CV-064: Ingenera, | support an amendment to address the appointment of class
counsel in Rule 23. | also support the notion that price should be one among many factors
considered by the court in appointing class counsel (and not the primary factor).
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Thomas Moreland, A.B.C.N.Y. Federal Courts Committee, 01-CV-071: We believe that this
proposed rule would unnecessarily interfere with the attorney-client relationship. Counsel who had
no role in the investigation or initiation of the case could seek to impose themselves upon a
representative plaintiff or class simply because they have prior experience in handling class actions
and the ability to devote significant resourcesto the case. This procedure can therefore go beyond
any current rule. In most cases, selection of counsel should be made in the first instance by the
plaintiff who has developed a relationship with counsel. There is nothing more central to the
adversary process than this relationship.

Robert McCallum, Jr., U.S. Dep't of Justice, 01-CV-073: The Department supportsthe Committee's
conclusion that the amended Rule should describe the role of class counsel and procedures for
resolving attorney fee awards.

Washington L egal Foundation, 01-CV-082: WLF hasno objectionsto Rule23(g). It might actually
represent a slight improvement in the way federal class actions are litigated.

ABA Sections of Antitrust Law and of Litigation, 01-CV-069: The provisions concerning
appointment of counsel arethe most controversial amendments proposed for Rule 23. Nonethel ess,
on balance we believe that the district courts must have arole in the appointment of counsel for a
putative class, and that the rules should provide guidance on how district courts are to perform that
role. We agree that the courts owe a duty to the members of the classes that they have created to
police this atypical attorney-client relationship to ensure that class counsel "fairly and adequately
represent the interests of the class.” For this reason, we support the proposal to add Rule 23(g)(1).
But we have not reached consensus on Rule 23(g)(2). We note the apparent emphasis on the
proposed terms for cost and attorney fee awards in the procedure for selecting counsel. The Note
predicts that information about costs and fees will "frequently” be useful to the court. We are
concerned that district courts may read the proposed rule and Note together as endorsing auctions
as the preferred or only method for selecting class counsel. But the best analysis of the auction
process -- the Third Circuit Task Force report -- recommends that bidding should be not beused in
the typical case.

Alliance of American Insurers, 01-CV-068: The Alliance supports adoption of Rule 23(g) because
it might cause competing plaintiffs counsel to fight matters out between themsel ves and the judge,
rather than putting defendants in the middle.

Nat. Assn of Protection & Advocacy Systems, 01-CV-077: NAPAS strenuously objects to the
attorney appointment rule. The proposed rule creates an application process which invites
competition in every single class action. Although this may have merit in some areas such as
product liability or securities, it invites disaster in the context of civil rights class action litigation.
Except for a few notable large Title VII employment discrimination class actions, civil rights
litigation is generally brought by small practitioners, legal service organizations or public interest
law firms. Inacompetitive process, such small firmswill undoubtedly loseout tolarger firmswhich
generdly will have available more extensive resources to commit to the case. This will lead to
something like ambulance chasing and cause a "radical change." Unscrupulous counsel in search
of a share of the damages pot need only wait in the wings to learn of the class action, and then file
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an applicationto serveasclasscounsel. Theoretically, the courts could scrutinize such applications,
but this would not improve the quality of class counsel in class actions.

National Treasury Employees Union, 01-CV-078: The rule seeks to promote competitive
applications, particularly in proposed Rule 26(b)(2)(A). This would subject counsel to a pure
bidding processthat will sometimes |ead to selection of poor class counsel based on the lowest bid
rather than on more dispositivefactors. The most important and necessary aspect isthat counsel be
ableto fairly and adequately protect the interests of the class. Appointment of class counsel based
on the lowest bid will not always foster this purpose, as appointed counsel could then have an
incentive to settle the case as quickly as possible, perhaps on less favorable terms than could
otherwise be obtained. Having the judge approve the fee award adequately protects against
excessive fees.

David Williams, 01-CV-079: Requiring that the courts always appoint class counsel may be an
unwise nationwide experiment. Courts can already choose class counsel when there are multiple
counsel pursuing the same or parallel actions. The amendment would go beyond that and require
that the court always appoint class counsel. It is suggested that various counsel should bid for the
case, but there are no objective criteria for determining the winning bids, or other procedures to
dilutethejudge's personal preferences. Thismay create an appearance of patronage. Also, therule
should requirethat the order appointing class counsel include provision for the compensation of the
filing attorneysif they are not appointed class counsel. Otherwise, they are expected to undertake
the substantial work of investigating and filing the suit without any provision for payment.

Mehri & Skalet, 01-CV-083: The Committee may beacting appropriately in codifying existing law,
but it iscreating serious potential problemswhen it seeksto go beyond current law and practice. The
rule's proposed requirement that class counsel fairly and adequately represent the class, and criteria
for selection of counsel, are appropriate codifications of theimplicit authority courts haveto protect
theinterestsof theclass. The Notealso providesasound explanation of therole of classcounsel and
class counsel's relationship to class members. The problem comes in the Committee's apparent
enthusiasm for, and encouragement of, competition for class counsel, and the use of competitive
bidding. When one attorney puts time and money into developing a case, another could often offer
acheaper "rate" because he or she would be able to avoid these up front costs.

Federal Trade Commission, 01-CV-085: Rule23(g)(2) recognizesthe possibility of competition for
class counsel. The Commission supports this provision and believes that competition should be
encouraged whenever appropriate. Competition enhances the incentives of class counsel to obtain
the best possible outcome for injured class members, and is also likely to encourage class counsel
to offer more favorable fee arrangements. We recommend that reference to use of a competitive
application process be moved from the Note to asimilar exhortation in the text of the rule.

W.D. Mich. Committee on Rules of Practice, 01-CV-090: "[T]he introduction of a class counsel
appointment process for all class actions equates the appointment of the counsel to a barnyard
auction that invites a parade of horribles and in the process will further erode the integrity of the
legal profession in the eyes of the public to be served.” The current method of choosing the class
lawyer is not broken, and the amendment proposes instead a "best bid" concept that will reflect
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poorly on a profession aready under fire. It creates an auctioneer atmosphere and lets the judge
exercise hisdiscretion to choose among the lawyersin appointing class counsel. Thiscould lead to
arbitrary appointmentsthat will produce yet another topic for appellatereview. It will alsointerfere
with the ability of the victimized class representative to select counsel of hisor her choice, subject
only to a determination by the court that counsel is suitable to represent the other members of the
class. The result will be to deter lawyers who are not "big players’ in class action practice from
offering representation to victimized plaintiffs.

Lawyers Committeefor Civil Rights Under Law (and 16 other groups), 01-CV-091: This proposal
for having the court appoint class counsel in every case is unwarranted and will have the inevitable
effect of deterring attorneysfrom considering the investigation and commencement of class actions
where that substantial investment of time and resources could be forfeited to a late arriving
contestant for the position of class counsel. (Note that, at p. 19, the statement also observes that
"[c]ivil rights enforcement cases do not, for the most part, present an economically appetizing
opportunity for lawyers," and cites"the general absence of economic competition among lawyersfor
the opportunity to prosecute civil rightsclassactions.") Thisproposal will intrudeinto the attorney-
client relationship and create additional proceedings that will delay certification and the resolution
of the merits. The referenceto consideration of feesin connection with appointment introducesthe
suggestion that it could be made on the basis of the "lowest bidder," a result that will surely be
sought by defendantsin fee-shifting cases. The existing standards under Rule 23(a)(4) that 1ook to
the qualification of counsel in determining adequacy of representation are sufficient.

Nat. Assoc. of Securities & Commer. Law Attys & Comm. to Support the Antitrust Laws, 01-CV-
093: This proposal seeks to graft onto the rest of class actions jurisprudence a practice that is
fundamentally at odds with the "empowered plaintiff" model Congress embraced in the PSLRA.
Indeed, the proposal does not even refer to the plaintiff, let alone assign him or her any role in
retention of counsel or management of the litigation. The Note also says that attorneys who have
not even filed acase on behalf of any plaintiff may make an application to be appointed |ead counsel,
and that class counsel should report to the court, not the class representative. This can be seen as
aradical departure from the traditional role and responsibilities of the court. It is dubious whether
judges should be making such judgmentsfor the class, asopposed to protecting agai nst bad decisions
on such matters. Rather than risking distorting the separate roles played by the court and other
fiduciaries, it might be better to find out if arule can be designed for all class actions that would
focus on the attributes of the plaintiff. Leaving thingsto the judge invites favoritism by the court,
for judges may in some instances tend to favor firms with which they are familiar. By asking the
judge to attend to such things as whether there is overstaffing, the rule asks the judge to become
involvedinstrategic decisionscommonly madeby plaintiffsand their counsel. Thisinvites"thetype
of bureaucratic micro-management of markets that have given command economies a bad name."
Although the Note is silent on the merits of attorney auctions, given the structure of the proposed
rule the issue whether those would be a healthy development cannot be so neatly sidestepped.

David Piell, 01-CV-094: Proposed Rule 23(g) ismaking arule out of something judges can aready
do. Whilethe bidding system has worked for some of the judges who havetried it, inclusion in the
rule, optional as it may be, will no doubt increase the pressure on judges to use that approach.
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Nowhereintherule or comments doesit state how the instigating attorney isto be compensated for
investigation expenses and other costsincurred up to the point where other class counsel is selected.
The solution to this problem -- having successful counsel pay reasonable fees and expenses after
winning the bidding process -- is also problematic for it would create additional champerty.

Steven Gregory, 01-CV-096: Rule23(g) would serveto enhancethereputationsof, and enrich, large
national class-action law firms while chilling the ability of smaller law firms to file and prosecute
class action cases. It would thereby reduce the pool of qualified, experienced, and competent class
counsel inthe U.S. "It shocks methat such aradical change in Rule 23 would be considered by the
committee as it runs directly counter to the egalitarian spirit of government in the United States.”
Moreover, the rule could leave the plaintiff represented by alawyer who is a stranger.

Prof. Howard Erichson, 01-CV-097: Thisis"amodest package of proposals." But | worry that this
proposal assumesacertainmodel of classlitigation, typical of securities, masstorts, and other high-
stakes litigation, in which the potential rewards generate duplicative or overlapping class actions
with plenty of interested lawyers. Faced with multiple firms seeking to represent essentially the
same class, a court naturally must appoint lead counsel for the class. Surely there are class actions
in which the monetary stakes are not so high, for example in civil rights or other areas of public
interest litigation. If asingle class action isfiled by a class representative and his or her lawyer or
public interest organization, rather than competing class actions filed by multiple firms, the court's
role should be to assess the adequacy of both the class representative and class counsel in deciding
whether to certify the class. | do not see the advantage of codifying judicia appointment of counsel
as part of basic class action procedure applicable whether or not there are competing class actions.
| worry that proposed Rule 23(g) would encourage courtsto seek counsel applicationseven in cases
wherejustice would be better served with asimple determination of adequacy. My objectionisnot
to theword "appoint" but rather to theimplicit expectation that in every class action judgeswill take
open applicationsfor theroleof classcounsel. Therulecould instead requireacourt to appoint class
counsel in every case, so long as it makes clear that in the non-multiple class action scenario the
appointment process should generally be limited to an assessment of counsel's adequacy under Rule
23(a)(4).

Assoc. of Trial Lawyers of America, 01-CV-098: ATLA supports healthy competition in legal
services, but it is important that a small group of law firms not come to dominate class action
practice in the federal courts. The rule poses dangers. Overly aggressive competition for class
counsel appointment can work to the detriment of the class. Lawyers may seek to "poach” cases
initially investigated, researched and filed by other attorneys. Something likethat can happen today,
but the rule would seem to encourage it. There is also arisk of collusion; the defendant may
encourage more tractable lawyers to apply for the class counsel position. A third danger is
favoritism; lawyers who frequently handle class actions could seek to develop relationships with
judges which would position them to receive appointments for which they were not well-suited.
Auctions, in particular, pose considerable risks.
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Rule 23(g)(1)(A)

Conference: The exclusion of casesin which a statute provides otherwise is not needed. Thereis
no conflict between Rule 23 and the PSLRA. Under the statute, the lead plaintiff nominates class
counsel, but appointment is by the court and consistent with the requirements of Rule 23. If there
isadifference between the statute and the proposed amendment to therule, it isthat theruleprovides
adifferent timelinein (2)(A).

Conference: The Note uses the term "lead counsel” for designations before class certification. In
some ways, the Note seemsto refer to "temporary” or "interim" class counsel, which is not exactly
the same. So with "liaison counsel," another term used in the Note. It isimportant to be careful
about terms. Perhaps the term "class counsel" should be defined more precisely in the Note.

Conference: Thereisaninterrelation betweenthe Manual for Complex Litigation and this proposed
rule. Nothing inthe Manual really defineslead or liaison counsel. Practitioners know what these
terms mean.

Conference: Counsel may also organize using an "executive committee," and courts will usually
accept alot of leeway in describing leadership arrangements. Thisisimportant; the politics of the
class-action bar are involved.

Conference: For these purposes, lead and liaison counsel are just subsets of class counsel, perhaps
with different responsibilities. There is often a blending of types of cases, with MDL cases,
individual masstort claims, and class actions all gathered together.

Conference: Another term that has been used to cover all these situations is "common benefit
lawyer."

Conference: The court'sroleislessimportant when thereis apotentially "empowered plaintiff” to
take real responsibility for the selection of counsel. The PSLRA learning is that entities like
institutional investors can betrusted to do agood job. But that would not betrue in masstort cases.

Conference: Thisquestion of "empowered plaintiff" focusesin part on the exclusion in therulefor
cases in which a statute directs otherwise. Antitrust, intellectual property, and other types of cases
hold potential for action by an empowered plaintiff. Butinconsumer and masstort cases, that would
not be so. Thisiswhere the factor of client input can be considered.

Conference: Inthereal world, you could say there are sophisticated players out therein many areas.
For example, there are consumer groups. | don't believe that an injured plaintiff hasto choose class
counsel. Leaveittothejudge. Evenin the securities class action situation, what really happensis
that attorneys hustle state attorneys general and pension funds. With consumers, one could round
up thousands of them to aggregate the largest group and get the lead position.

Norman Chachkin (NAACP), D.C. Ha. (pp. 84-104) & 01-CV-051.: For civil rightsand employment
discrimination suits, this additional step is unnecessary and creates a disincentive to pursue class
discovery and therisk of inappropriate interference by the court (and possibly defense counsel) with
the selection of plaintiffs counsel.
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Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: Because Rule 23(g)(1) redly
addslittleto current practice, we question theneed for it. The Note, however, saysthat class counsel
must be appointed for each subclass when the court subclasses. That should be in the rule itself;
unfortunately, courts do not routinely appoint separate sub-class counsel, and when they do they
don't insist that counsel for the different sub-classes be truly independent of each other.

Rule 23(g)(1)(B)

Conference: Therearestaterulesof professional responsibility that addressquestionsof proper fees,
fiduciary dutiesto clients, and selection of counsel. Rule 23(g) may depart from some of theserules
in someways. Thereisasensein which the rule creates a separate track for class counsel.

Conference: The invocation of a duty to the class as awhole is sufficient to draw attention to the
need to scrutinize the arrangements made by class counsel.

Conference: The discussion of the relationship with ordinary professional responsibility directives
isabit troubling. Itisnot clear what should be done about conflicts of interest.

Conference: Thedraft rule does not address conflictsof interest. The Noteisnot clear, and perhaps
the Committee should figure out whether it means to tolerate conflicts of interest that would
otherwise require disqualification.

Conference: The Note statement isimportant and should beretained. It providesagood discussion,
and the cases discussed show why analysis of conflicts cannot be exactly the same in class actions
asin other cases.

Conference: It isdangerousto say, asthe Note does, that individual class members cannot insist on
the "complete fealty" of class counsel. The Note should say instead that the duty is owed to the
entire class, not to individual class members.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): We support the notion that class action counsel must adequately and fairly represent the
interests of the class, but emphasize that individual interests are paramount. The federal courts
should not, however, intrudeinto the area of attorney discipline, which belongs with the state court.

Brian Wolfman (Public Citizen), D.C. Ha. (pp. 116-32) & 01-CV-043: Hereagain, therule itself
states a noncontroversial and accepted proposition, so that there seems no reason to adopt it. The
key pointisthe Note, which explainsthat counsel's dutiesrun to the classasawhole, not to the class
representatives. The observation that the class representative cannot approve or disapprove a
settlement should be in the rule, aong perhaps with the statement that the representative cannot
"fire" class counsel.

Leslie Brueckner (TLPJ), D.C. Ha. (pp. 148-61) & 01-CV-020: TLPJ has no objection to Rule
23(9)(1), which merely codifies the courts current authority to appoint class counsel at the time of
class certification and class counsel's existing obligation to fairly and adequately represent the
interests of the class.
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Prof. Charles Silver, 01-CV-048: Thisrelieson adangerousfiction. A class has no interest apart
from the interests of individual class members. | do not see the point of pretending otherwise. If
what is meant is that class counseal should pursue the shared interest in maximizing claim values,
than the Note should say that. The lawyer cannot represent the "best interests of theclass." All that
should be done is to make the point that the usual conflict of interest rules do not apply to class
counsel, who must instead be governed by due process principles that alow many trade-offs.

Allen Black, 01-CV-064: The discussion starting at the bottom of page 72 and going over page 73
of the Note concerning the relationship between class counsel and absent class members is very
important, and should be kept in the Note as the revision process goes forward.

Keith Johnson, Chief Legal Counsel, St. of Wis. Invest. Bd., 01-CV-066: Establishing an explicit
standard that class counsel must fairly and adequately represent the class is a positive step. SWIB
strongly supportsthis provision, which will underscore the fiduciary obligations that class counsel
owe to the class.

David Williams, 01-CV-079: The proposed rule sets an improperly low floor as to the obligation
of class counsel. It echoesthe standard for judging whether a class action settlement is within the
bounds of reasonableness. Shouldn't representation of a class be better than merely "fair and
adequate'?

Rule 23(9)(2)(A)

Conference: The question of timing seems key, but thereisreally no problem. Y ou can have class
counsel before class certification. 'Y ou can also have the court appoint, or the court designate, lead
counsel during that pre-certification period. The key point is that there must be somebody
recognized as authorized to do the job that needs to be done before certification. The court should
appoint lead or liaison counsel as soon as possible, but usually that can be resolved by agreement of
the attorneys and the court need not tarry long over the question. Perhaps it would be best to
recognize a position of "interim class counsel.”

Conference: The rule should include the statement on page 74 of the Note that counsel appointed
aslead counsel before class certification has preliminary authority to act for the class, evenif not to
bind the class.

Jocelyn Larkin (the Impact Fund), S.F. Hg. (pp. 139-56) & 01-CV-012: Under the proposed rule,
the lawyer who files the case cannot act on behalf of the classwithout an order from the court. This
will invite defendants to communicate improperly with class members because they are not
represented by counsel, and will causeathreeto six-month delay before counsel can start doing class
certification discovery.

John Beisner, D.C. Ha. (pp. 7-21) & 01-CV-027: If this amendment is adopted, the rule needs to
be clearer on the timing question, with more precise guidance about when counsel appointments
should be made. Either the appointment should occur near the outset of the litigation or it should
occur at the time the classis certified. The appointment should not be made in the middle of the
class certification process.
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Brian Wolfman (Public Citizen), D.C. Hg. (pp. 116-32) & 01-CV-043: TheNotesaysthat ordinarily
the court "should" allow areasonable time for applications. Thisisodd. Sincetheruleisentirely
discretionary, itispeculiar for the Noteto adopt atone of command. Thenthe Note saysthisnormal
attitude should not prevail when there is already a settlement at the time the case is settled. If
competition isthe goal, this seems backward. If thereis ever acase where it makes sense to allow
competing counsel to try to show that they can get better results, the one in which the lawyers who
filed the case have already made a deal with the defendants seems to be the prototype. The
suggestion that auctions may be advisable istoo open-ended and premature. Auctions make sense
onlyinarelatively few cases; usually the lawyersdon't know enough to bid intelligently. Moreover,
the Committee should give weight to the Third Circuit Task Force report on the advisability of
auctions.

David Romine, D.C. Ha. (pp. 242-62) & 01-CV-49: Appointment of class counsel should be done
much earlier than thetime of class certification because you need class counsel to represent the class
at the time they're getting the discovery to put together the class certification motion. Inthe MDL
setting, this has worked under various titles -- lead counsel, class counsel, liaison counsel -- and
everybody knows what's going on. Something like that is necessary so that person or firm can
coordinate the discovery that's needed for certification. Once that is done, moreover, there should
not be atwo-step approach in which the question of appointment of class counsel isreopened later.
The initial appointment should be final.

Ira Rheingold (Exec. Director, Nat. Assoc. of Consumer Advocates), D.C. Hg. (pp. 262-76): There
isadanger in moving toward formalizing the way in which the selection of class counsel is done at
an early point. Usually as things are done now the lead attorney is called putative class counsel or
lead counsel, and the case simply moves forward.

Walter Andrews, D.C. Ha. (pp. 276-93) & 01-CV-036: The provision on appointment of counsel
isagood idea, but the appointment should be done only at thetime of class certification. To appoint
classcounsel at the outset of thelitigation or during the limited certification discovery period would
unnecessarily impose on defendants the burden of dealing with and responding to shifting
certification theories and discovery requests. This is consistent with good case management
practices. There should be no problem with defendants saying that discovery islimited to the named
plaintiff until the caseis certified unless counsel are designated "class counsel.” Usually courtsare
pretty open about formal recognition of the plaintiffs lawyer during the pre-certification situation.

Patrick Lysaught (Defense Research Inst.) 01-CV-033, 01-CV-034,01-CV-046,01-CV-047: Itis
important to recognize the need to designate al awyer to act on behalf of the classbefore certification
isdecided. Classcertificationisacritical part of the process, and it more often than not makes sense
to appoint counsel to manage the issues on behalf of the proposed class as lead counsel or
"conditional class counsel." It should be made clear that the rule does not mean that class counsel
isto be selected only after certification of the class. In most cases, appointment for some purposes
needs to be made so that discovery and other precertification issues can be managed. A two-step
process for appointment may be the best approach, and the Note should more clearly reflect this
administrative need.
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Prof. CharlesSilver, 01-CV-048:. "l strongly dissent from thisproposal to 'allow areasonable period
after the commencement of the action for attorneys seeking appointment as class counsel to apply.'
Anything this proposal might accomplish could be handled better by encouraging attorneysto refer
class actions to better lawyers or to bring better lawyers into these cases.”

Allen Black, 01-CV-064: Asapractical matter, classor lead counsel must be appointed well before
class certification in order to coordinate strategy, discovery, briefing, and argument of the class
certification motion. That can be the most important aspect of the litigation from the perspective of
the class. One way to make this clear is to add the following to Rule 23(g)(2)(A): "As soon as
practicable after the commencement of an action pleaded as a class action, the court shall appoint
class counsel to manage the litigation on behalf of the putative class.” If that were done, the Note
should explain that "as soon as practicable” isintended to allow sufficient time () to seewhat other
similar or overlapping actions may be filed, and for action by the JPML if appropriate, and (b) to
allow attorneys seeking appointment as class counseal to apply. Another way to deal with the
problemwould beto say in Rule 23(g)(2)(A) that the court should deal with the appointment of class
counsel at an early conference under Rule 16. | do not like the example given at p. 76 of the Note
about when the court should not defer appointment of class counsel for time for competing
applicants. In my view, the circumstances described -- where one plaintiff's lawyer has negotiated
a settlement so quickly asto have something in place prior to the counsel appointment process-- is
inherently suspicious as a possibly sweetheart deal. In that sort of situation, the court should want
to get the views of competing counsel before acting.

Thomas Moreland, A.B.C.N.Y. Federal Courts Committee, 01-CV-071: Many of the factors
enumerated in the proposed rule already are factors which the courts must consider in deciding
motionsfor class certification. But the proposed rule contemplates that courts must evaluate some
of theseissues prior to the motionfor classcertification. For example, the requirement that the court
entertain applicationsto be class counsel within "areasonabl e period after the commencement of the
action" certainly would mandate selection of class counsel prior to the filing of amotion for class
certification. Accordingly, the court would be forced to determine who appropriate class counsel
is before any discovery on certification. Such a procedure would deny the court afull record and
could foreclose an argument by defense counsel that class certification should be denied due to the
inadequacy of class counsel.

ABA Sectionsof Antitrust Law and of Litigation, 01-CV-069: The proposed ruleisinappropriately
silent on the timing of the appointment procedure. The Note compounds the problem, implying
that the appointment should occur at certification. Counsel competing to be class counsel cannot be
expected to cooperatein the class certification proceedings. Thelanguagein the Note about interim
designation of lead counsel seems destined to add another layer of delay in an already complex
process. Modification of this provision, perhaps as part of an expansion of Rule 23(c)(1) to require
a pre-certification scheduling order, is necessary to clarify that if an appointment procedure is
deemed appropriate, then it should occur first and quickly so that plaintiff counsel is appointed to
handle the case. In the civil rights arena particularly, class action practitioners on the plaintiff side
express well-founded concerns about the inevitable delay that will result from the application
procedure, even when there are no competing applications. These practitioners correctly point out
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that in all but the largest civil rights cases, the issuetypically istoo few lawyers seeking to become
class counsel, not too many of them. Thereisalso asignificant chance that satellite litigation over
counsel appointment will exacerbate the delay and divert resourcesthat would benefit the classmore
if instead devoted to prosecuting the case. The proposed Note indicating that the appointment of
counsel would ordinarily be subject to an appeal under Rule 23(f) heightens these practitioners
concerns. We suggest that the rule give the district court discretion to dispense with the application
procedure altogether in appropriate cases. As the Note is now written, it appears to limit the
occasionsonwhich adistrict court should forgo the application processto casesin which aproposed
settlement has been negotiated prior to the filing of the action. We believe that an application
procedure is unnecessary in casesin which it is unlikely that there would be competing applicants
to serve as putative class counsel, such as civil rights cases seeking primarily injunctive and
declaratory relief. The urgency of therelief sought should also be afactor in determining whether
to dispense with the application process to avoid delaying the progress of the action.

David Piell, 01-CV-094: There are severe timing problems. The Note says that usually the court
should defer selecting class counsel until there istime to apply, but adds that this need not be done
if the parties have already reached a settlement. That is the worst time to protect against
competition. "Defendants never settlefor areasonable amount prior tofiling of the action, let alone
certification of aclass." Moreover, accepting applicationsfor the class counsel position during the
pendency of the class certification motion would be awaste of the court's time since we don't know
then whether the classwill be certified. Potential applicantsthen havenoideaof the classssize and
other requirements, and they will accordingly be prone to place bids high enough to prevent them
from losing money in al but the rarest of cases.

Rule 23(0)(2)(B)

Conference: Thereis nothing wrong with the specified criteria, and they do provide guidance. But
thelist might betoo confining. For example, it might asoincludeabsence of conflicts, the existence
of side agreements, the relationships counsel have with class members and possible conflicts that
could result from those. For instance, the problem of "play to pay" may beimportant when potential
lead plaintiffshold political office. Becausenolist candoitall, it probably would be better to make
amore general statement in the rule saying that the court should ensure that class counsel can fairly
and adequately represent the class.

Conference: I'm opposed to specificity. Thisislike the Sentencing Guidelines. Theclassislikea
ward of the court, and the rule should not confine judges.

Conference: The attempt to identify specific factors may unduly emphasize those factors. There
should beroom for thelaw to grow. Thefactorsthat areimportant depend partly on thetype of case
that isinvolved. Focusing on fee arrangements and experience are more important in some areas
than others. "Client empowerment” is also important.

Conference: The draft has advantages. Not all judges have lots of class-action experience, and an
essentially standardless rule would not provide assistance or guidanceto them. Perhapsit would be
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better to add more factors, such asthe "expertise” of the applicant, the absence of conflicts, and fee
arrangements.

Conference: An appellate court judge asked whether the draft rule is written to be enforced by
appellate courts. The authorization to consider whatever other topics seem important provides
authority that would be hard to police on appeal. The more specific the rule, the more it might be
invoked on appeal. It isnot clear if the relationship between appointment and class certification
would support an appeal of the appointment issue alone, and it does not seem likely that the courts
of appeals will be eager to review orders appointing class counsal.

Conference: Regarding the choice between the Rule and the Note for given topics, it is troubling
that sometimes courts don't fully explain their selection of class counsel. Perhaps the Rule should
requirefindings, and the Note should mention thetypesof topicsthat might be addressed in findings.

Conference: The last sentence on p. 80 says that the district court should ensure that there is an
adequate record of the basisfor the selection of class counsel. That should be moved into therule.

Conference: If thereisconcern about putting a wedge between client and counsel, isthat different
from the determination under Rule 23(a)(4) that a given proposed class representative is not
satisfactory because counsel has drawbacks? Won't that also drive a wedge between counsel and
client? Isthe amendment meant to divide the inquiry, so that (a)(4) looks at the client and (g) the
attorney? Then does this magnify the risk of this sort of wedge?

Conference: Regarding consortiums of counsel, the question |ooks to the same issue whether the
objective is to select "adequate” counsel or "the best" attorneys. If some lawyer is selected, why
should that lawyer be forbidden to farm out work in aresponsible way? It isimpracticableto rule
out the possibility of consortium activity. Requiring that each lawyer be individually appointed
createsrisks. Even ruling aconsortium out may simply push the arrangement under ground, as the
lawyers "make deals' anyway.

Conference: Often there will be chaos on the plaintiffs' side unless there is a consortium. The
plaintiffs bar has become much more sophisticated at working out theseissues, and so havejudges.
There never isareal problem of involving too many lawyers, because the judge can control it later
by rationing attorney fees. The newcomer or "little guy" therefore gets a chance.

Conference: Inthereal world, the consortium issue never presentsaproblem. Thereisplenty inthe
Manual for Complex Litigation to provide direction for the court on these matters.

Conference: Side agreementsare animportant factor, but it should not bein the rule asamandatory
criterion. Caselaw will adequately cover these issues.

Conference: Thereisaneed to encourage lawyerswho have clientsto take themto lawyerswho are
best able to represent them. It isimportant to ensure therefore that the classis represented by good
lawyers, who can bear the risk of investing heavily in developing a case that may fizzle out.

Conference: Thisattorney's experience from the defense side with over 200 class actionsin the last
two yearsa one hasfailed to show even onein which aclient sought out class-action counsel. There
are two worlds of class actions. One involves claims with real clients who actually oversee the
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litigation. But matters are different in the other world, from which these 200 cases were drawn.
These cases are developed by lawyers, sometimes working in teams. They may even have a
syndicate agreement. He has seen one that designated two lawyer members of the group as
responsible for hiring clients. Part of the problem in thisworld isthat thereis no real client.

Conference: Therequirement of making findings and conclusions should apply both in Rule 23(g)
and Rule 23(h) (which does have such arequirement).

Barry Himmelstein, S.F. Hg. (pp.15-30) & 01-CV-008: In assessing the resources that proposed
class counsel will commit to the action, it isimportant to appreciate that the economics are vastly
different for plaintiff and defense lawyers. Often defendants are represented by several law firms
that have hundreds of lawyers each, billing monthly and being paid regularly. Our firm, at 64
lawyers, isoneof thelargest plaintiffs classaction firmsinthe nation, but asadefensefirmit would
be considered small. The court should be on the alert to whether the firm seeking appointment has
committed too much to the suit. "A firm that must commit too much of itsresourcesto asingle case
in order to staff it properly cannot afford not to settle it -- a fact not lost on defense counsel.”
Counsel should therefore be free to associate other counsel. Flexibility isimportant, and even if a
single firm is appointed after competition for the position the court should not necessarily ook
askance at cooperation among those who formerly competed for the position. The Note is not
insensitive to these concerns, but could stand to be amplified on these points.

Mary Alexander, S.F. Hg. (pp. 55-73) & 01-CV-016 (president-elect of ATLA, presenting its
position): The selection of the attorney for the class should not be influenced by the fee-related
matters alluded to in proposed 23(b)(2)(B) and (C). Thecritical thingisthat parties are represented
by lawyers whom they know and trust.

JamesFinberg, S.F. Hg. (pp. 104-05): In employment discrimination cases, the amount of pre-filing
work that isinvolved meansthat lawyerswill insist on more security that they will indeed havearole
inthe casethan in securitieslitigation. For example, inthe Home Depot gender discrimination case
onwhich heworked, hisfirm sent legal assistantsto hundreds of storesto take countsof what gender
workers were and what positions they held. They also interviewed hundreds of witnesses before
filingthecase. Throwingthat type of case open to auction might discourage peoplefrom putting that
type of investment up front. That is particularly significant because there are fewer qualified firms
for that sort of case than in the securities area, so thereis ssimply less of a market.

James Sturdevant, S.F. Hg. (pp. 120-29): The appointment criteria could deter the filing of
statewide or nationwide consumer class actions by small firms, particularly those without
"overwhelming resourcesto handlecases." The problemisthat at some stage thejudgewill inquire
into theresourcesand, possibly, invite some sort of bidding process. Then arelative handful of firms
inthe country will bid, and they will get the cases. Small firms, individual practitioners, and public
interest organizations will not have the same incentive to spend the time needed to develop these
cases. Judgesnow inquireinto thethingslisted in proposed (g), and the process already workswell
without an amendment. The problem comes from the mandatory requirement for the court to
consider the resources the attorneys will commit to the case. This requirement can cause serious
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difficultiesin certain types of cases. The current treatment under Rule 23(a)(4) issufficient. Using
the word "must" in proposed (g)(2)(B) creates something different that can cause a problem.

Jocelyn Larkin (the Impact Fund), S.F. Hg. (pp. 139-56) & 01-Cv-012: Based on her experience at
the Impact Fund talking to civil rights lawyers from across the country, adequate resources is the
number one problem faced by civil rights practitioners. The Fund makes grants that average about
$10,000 to support this litigation, but that does not remove the concern. There is no other
organization that doesthe same sort of thing asthe Fund. Oftenthosewho apply for grantsaretrying
to scrape together $100,000 needed to cover deposition costs and experts. Mr. Sturdevant covered
points that concern her. From her standpoint, the current system, keyed to (a)(4), worksfine. The
proposed rule invites competition and creates the risk that somebody new will step up and claim the
fruits of years and years of labor. Even more important, it will threaten to disrupt attorney-client
relationships that have developed over years. The trust between clients and lawyersis critical in
these cases, for civil rightsplaintiffswill not sue unlessthey really trust their lawyers. In onerecent
gender discrimination case, for example, agroup of class representatives came to the Fund because
the lawyers had negotiated what they thought was a bad settlement. The Fund agreed and was able
to substitute in as class counseal. The class representatives there had a very strong interest in what
was going on in the litigation and let the Fund know when the lawyers were not doing a good job.

Bill LannLee, D.C. Hg. (pp. 21-40) & 01-CV-024: Rather than requiring noticeof classcertification
in (b)(2) class actions, the Committee should reflect on the possibility that the interest in better
informing the class may be advanced through proposed Rule 23(g). The rule authorizes a court to
"consider any other matter pertinent to counsel's ability to fairly and adequately represent the
interests of the class." This might be a place to include in the Note discussion of the issue of
communicationswith the class, but stressing the need in some cases to ensure possible participation
in the case by class members.

Judith Resnik, D.C. Hg. (pp. 58-75) & 01-CV-044: Not all class actions require displacement of
litigant choice. The way the rule is currently drafted, it totally ignores that there may be an
identifiable plaintiff who has walked into the court with a lawyer, and that no other lawyer is
interested in getting near the case. So there should be apresumption in favor of the attorney-client
relationship at least in cases of that sort. Perhaps a paradigm of that sort of thing occurs when a
public interest organization represents a class concerned about certain matters of common interest.
In that sort of case, scrutiny under the current approach using Rule 23(a)(4) should suffice. More
generally, litigants should beinvolved in the selection of thelawyer. The"empowered client” model
of the PSLRA may not be auseful transplant in many cases, but thinking about clientsis more than
appropriate. Therule should require inquiry into what class memberswant in the way of alawyer.
And the question of fees should be built into the selection process.

Norman Chachkin (NAACP), D.C. Ha. (pp. 84-104) & 01-CV-051: There should be deference to
the choice of class counsel made by the class representatives, and also to the work done by counsel
in preparing for class certification. But the rule doesn't give any weight to the established
relationship between counsel who file the suit and the representative plaintiffs. The Note even says
that counsel can't act on behalf of the class until being appointed. Thiswill lead defense counsel to
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say that discovery must be limited to the circumstances of the named representatives rather than the
other class members. Defense counsel might also try to prompt other lawyers to come in and seek
to represent the class. "Nor isthere anything in the proposed rule that would prevent adistrict court
from selecting counsel other than the filing counsel because of perceived superior trial or settlement
experience in complex litigation."

ThomasAllman, D.C. Hg. (pp. 104-115) & 01-CV-026: The proposed rule seemsflexible enough
toallow for further development of principlesto guide appointment. | suggest that oneof thecriteria
for the selection process would be creativity in coordination with overlapping or competing state-
court class actions.

Brian Wolfman (Public Citizen), D.C. Ha. (pp. 116-32) & 01-CV-043: This rule adds something
by strongly suggesting that the courts should be more active than they are at present in encouraging
bidding for the position of class counsdl, either by adoption of a formal bidding process or by
encouraging lawyers to file motions seeking appointment even though they did not file the case
originally. But theprovisionistoo vague. It doesnot say whether courts should conduct an auction,
or whether the competing lawyers must have class members as clients to qualify. It also does not
say what happens to lawyers who filed the case if they are not appointed to represent the class.
Unless that point is addressed, it appears that the court may simply "dump" the lawyers who
originally filed the case even though their work might have gotten the case going in important ways.
Accordingly, therule should provide that theinitiating lawyer should be paid afeeif the case settles
or succeeds after judgment. The Note says that the court may consider side agree