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1. Introduction

The Advisory Committee on Federal Rules of Criminal Procedure ("the Committee") met
on April 27--28, 2008, in Washington, D.C., and took action on a number of proposed amendmi-lts
to the Rules of Criminal Procedure.

This report addresses a number of action items:

(I) approval for transmission to the Judicial Conference of published amendments to time
computation Rule 45(a) and related amendments to Rules 5.1, 7, 12.1, 12.3, 29, 33, 34, 35,
41, 47, 58, 59, and Rule 8 of the Rules Governing §§ 2254 and 2255 Caises;

(2) approval for transmission to the Judicial Con ference of published amendments to Rules
7, 32, 32.2, 41, and Rule 11 of the Rules Governing §§ 2254 and 2255 Cases: and
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II. Action Items-Recommendations to Forward Amendments to the Judicial Conference

A. Time Computation Rules

The first group of amendments the Committee recommends for transmission to the Judicial
Conference are part of the time computation project. No comments specific to the Criminal Rules
affected by the time computation project were received during the period for notice and public
comment, and the Committee voted unanimously in favor of each of the proposed amendments
described below.

1. ACTION ITEM-Rule 45(a)

The Advisory Committee voted unanimously to recommend that Rule 45(a) be amended as
part of the time computation project. Only one aspect of the proposed rule deserves special mention.
Following the template, proposed Rule 45(a) applies to statutory time periods as well as to periods
stated in the rules, with the exception of statutes that provide for a different time counting rule (such
as "business days" or "excluding Saturdays, Sundays, and holidays"). At present, it is not clear
whether Rule 45(a) applies to statutory time periods. Unlike the comparable provisions in the other
rules (such as Fed. R. Civ. P. 6(a)), Rule 45(a) currently contains no reference to statutory time
periods, nor did it retain the general language "any time period" used prior to restyling. Accordingly,
the proposed Committee Note recognizes that the new language may broaden the applicability of
Rule 45. It states that the general time computations do not apply to Rule 46(h), because that rule
is based upon a statute that provides for a different time-counting method.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be approved as published and forwarded to the Judicial Conference.

The Committee was also unanimous in recommending the following amendments to time
periods that are intended to compensate for the change to a "days are days" method of counting time.

2. ACTION ITEM-Rule 5.1

Rule 5.1 requires a preliminary hearing to be held within 10 days after a defendant's initial
appearance if the defendant is in custody or 20 days if the defendant is not in custody. The
Committee recommends extending these periods to 14 and 21 days if proposed Rule 45(a) is
adopted, but notes that the statutory periods are based upon 18 U.S.C. § 3060(b). Because of the
statutory basis of the time periods in the current rule, this proposal is contingent upon the adoption
of a statutory amendment. If the statute can be amended, conversion to 14 and 21 days would be the
rough equivalent of the times under the current rule.
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Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 5.1 be approved as published and forwarded to the Judicial Conference.

3. ACTION ITEM-Rule 7

The Committee unanimously concluded that the time for motions for a bill of particulars
should be increased from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 7 be approved as published and forwarded to the Judicial Conference.

4. ACTION ITEM-Rule 12.1

Rule 12.1 (alibi defense) establishes time periods for responses and disclosure. The
Committee concluded that if proposed Rule 45(a) is adopted, the 10 day periods for the defendant's
response and the government's disclosure under Rule 12.1 (a)(2) and (b)(2) should be increased from
10 to 14 days.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be approved as published and forwarded to the Judicial Conference.

5. ACTION ITEM-Rule 12.3

Rule 12.3 (public-authority defense) establishes time periods for responses, requests, and
replies. The Committee concluded that if proposed Rule 45(a) is adopted, the 10 day periods in Rule
12.3 should be increased to 14 days, and the 20 day periods should be increased to 21 days.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 12.3 be approved as published and forwarded to the Judicial Conference.

6. ACTION ITEM-Rule 29

Rule 29(c)(1) requires motions for post-verdict acquittal to be filed within 7 days after a
verdict or the discharge of the jury. The Committee recommends increasing the time to 14 days if
proposed Rule 45(a) is adopted. At present, excluding weekends and holidays from the 7 day period
means that the defense has at least 9 days for such motions. Requests for continuances are frequent,
and often the motions are filed in a bare bones fashion requiring later supplementation. Rather than
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increasing the need for continuances, it would be preferable to set the general time at 14 days (a
multiple of 7).

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 29 be approved as published and forwarded to the Judicial Conference.

7. ACTION ITEM-Rule 33

The Committee concluded that the considerations that support extending Rule 29(c)(1)'s 7
day period to 14 days apply equally to motions for a new trial under Rule 33(b)(2).

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 33 be approved as published and forwarded to the Judicial Conference.

8. ACTION ITEM-Rule 34

The Committee concluded that the considerations that support extending Rule 29(c)(1)'s 7
day period to 14 days apply equally to motions for arrest of judgment under Rule 34.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 34 be approved as published and forwarded to the Judicial Conference.

9. ACTION ITEM-Rule 35

Rule 35(a) currently allows the court to correct a sentence for arithmetic, technical, or other
clear error within 7 days after sentencing (which is, in practical terms, approximately 9 days under
the current counting rules). The Committee concluded that this period should be increased to 14
days if proposed Rule 45(a) is adopted. Sentencing is now so complex that minor technical errors
are not uncommon. Extension of the period to 14 days will not cause any jurisdictional problems
if an appeal has been filed because Fed. R. App. P. 4(b)(5) expressly provides that the filing of a
notice of appeal does not divest the district court of jurisdiction to correct a sentence under Rule
35(a).

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 35 be approved as published and forwarded to the Judicial Conference.
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10. ACTION ITEM-Rule 41

Rule 41(e)(2)(A)(i) now states that a warrant must command that it be executed within a
specified time no longer than 10 days (which can be up to 14 days under the current time
computation rules). The Committee recommends that the period be increased to 14 days, although
it notes that the considerations here are significantly different than those pertinent to many of the
other rules. First, warrants can and often are executed on nights and weekends. Second, there is a
real concern that warrants not be executed on the basis of stale evidence. For that reason, the courts
often set a time for execution that is shorter than 10 days. On the other hand, there are situations in
which more time may be needed for the proper execution of a highly complex warrant. After
weighing these various considerations, the Committee concluded that designating a 14 day period
was appropriate because it was the rough equivalent of the present period, followed the multiples
of 7 rule of thumb, and still left the court with discretion to set a shorter time period in individual
cases, as is frequently done at present.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 41 be approved as published and forwarded to the Judicial Conference.

11. ACTION ITEM-Rule 47

The Committee recommends that the current requirement under Rule 47(c) that motions be
served 5 days before the hearing date be increased to 7 days if proposed Rule 45(a) is adopted.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 47 be approved as published and forwarded to the Judicial Conference.

12. ACTION ITEM-Rule 58

Rule 58(g)(2) governs appeals from a magistrate judge's order orjudgment in cases involving
petty offenses and misdemeanors. The Committee recommends that the time under Rule 58(g)(2)
for interlocutory appeals and appeals from a sentence or conviction of a misdemeanor be increased
from 10 to 14 days if proposed Rule 45(a) is adopted.

Recommendation-The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be approved as published and forwarded to the Judicial Conference.
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