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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (the “Committee”) met on June 3-4,
2013. All members attended.

Representing the advisory rules committees were Judge Steven M. Colloton, Chair, and
Professor Catherine T. Struve (by telephone), Reporter, of the Advisory Committee on Appellate
Rules; Judge Eugene R. Wedoff, Chair, Professor S. Elizabeth Gibson, Reporter, and Professor
Troy A. McKenzie, Associate Reporter, of the Advisory Committee on Bankruptcy Rules; Judge
David G. Campbell, Chair, Professor Edward H. Cooper, Reporter, and Professor Richard L.
Marcus, Associate Reporter, of the Advisory Committee on Civil Rules; Judge Reena Raggi,
Chair, Professor Sara Sun Beale, Reporter, and Professor Nancy J. King, Associate Reporter, of
the Advisory Committee on Criminal Rules; and Judge Sidney A. Fitzwater, Chair, and Professor
Daniel J. Capra, Reporter, of the Advisory Committee on Evidence Rules.

Also participating in the meeting were Professor Daniel R. Coquillette, the Committee’s
Reporter; Professor Geoffrey C. Hazard, Jr., and Professor R. Joseph Kimble, consultants to the
Committee; Jonathan C. Rose, the Committee’s Secretary and Chief of the Administrative
Office’s Rules Committee Support Office; Benjamin J. Robinson, Counsel and Deputy Chief of

the Rules Committee Support Office; Julie Wilson, Attorney in the Rules Committee Support
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Office; Peter G. McCabe, the Administrative Office’s Assistant Director for Judges Programs;
Andrea L. Kuperman, Chief Counsel to the Rules Committees; Bridget M. Healy, Scott Myers,
and James H. Wannamaker III, Attorneys in the Administrative Office’s Bankruptcy Judges
Division; and Dr. Joe Cecil, Senior Research Associate, Federal Judicial Center. Stuart F.
Delery, Principal Deputy Assistant Attorney General for the Civil Division, and Theodore Hirt, J.
Christopher Kohn, Elizabeth J. Shapiro, and Allison Stanton attended on behalf of the
Department of Justice. Also in attendance were Judge Michael A. Chagares, member of the
Advisory Committee on Appellate Rules and chair of the inter-committee CM/ECF
subcommittee; Judge Paul W. Grimm (by telephone), member of the Advisory Committee on
Civil Rules; and Judge John G. Koeltl (by telephone), member of the Advisory Committee on
Civil Rules.
FEDERAL RULES OF APPELLATE PROCEDURE
Rule Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted a proposed amendment to Rule 6,
with a recommendation that it be approved and transmitted to the Judicial Conference. The
proposed amendment was circulated to the bench, bar, and public for comment in August 2012.

Rule 6 concerns appeals to the courts of appeals in bankruptcy cases. The proposed
amendment would (1) update cross-references to Part VIII of the Bankruptcy Rules; (2) amend
Rule 6(b)(2)(A)(ii) to remove an ambiguity dating from the 1998 restyling; (3) add a new Rule
6(c) to address permissive direct appeals from the bankruptcy court under 28 U.S.C. § 158(d)(2);
and (4) revise Rule 6 to take account of the range of methods available now or in the future for

dealing with the record on appeal.
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The current Appellate Rules do not expressly address permissive direct appeals from a
bankruptcy court to a court of appeals under 28 U.S.C. § 158(d)(2). When section 158(d)(2) was
enacted as part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA”), the advisory committee decided that no immediate action was warranted because
BAPCPA established interim procedures for administering the new direct appeals mechanism.
Some of those interim procedures were displaced by the 2008 addition of subdivision (f) in
Bankruptcy Rule 8001, making desirable an amendment specifying how the Appellate Rules
apply to direct appeals under § 158(d)(2).

Proposed Rule 6(c) would treat the record on direct appeals from a bankruptcy court
differently than existing Rule 6(b) treats the record on bankruptcy appeals from a district court or
bankruptcy appellate panel. Rule 6(b) contains a streamlined procedure for redesignating and
forwarding the record on appeal because in appeals covered by Rule 6(b), the appellate record
already will have been compiled for purposes of the appeal to the district court or the bankruptcy
appellate panel. In a direct appeal, however, the record is generally compiled from scratch. The
closest model for the compilation and transmission of the bankruptcy court record appears in
Part VIII of the Bankruptcy Rules, which addresses appeals from the bankruptcy court to the
district court or the bankruptcy appellate panel. Proposed Rule 6(c) would therefore incorporate
the relevant Part VIII rules by reference, while making some adjustments to account for the
particularities of direct appeals to the court of appeals.

The effort to revise Appellate Rule 6 and an effort to revise Part VIII of the Bankruptcy
Rules with respect to appeals, discussed infra, highlight changes in the treatment of the record.
The Appellate Rules were drafted on the assumption that the record on appeal would be available

only in paper form. In contrast, Part VIII of the Bankruptcy Rules has been drafted with the

Rules - Page 3



default principle that the record will be made available in electronic form. In revising Rule 6(b)
and in drafting new Rule 6(c), the advisory committee was mindful of the shift to electronic
filing and adopted language that accommodates the various ways in which the lower court record
could be made available to the court of appeals. Such language is particularly salient in the case
of proposed Rule 6(c) because it would incorporate by reference the Bankruptcy Rules that deal
with the record on appeal.

Following publication of the proposed changes to Rule 6, the advisory committee
received one comment, submitted by a bankruptcy judge, which the advisory committee added to
its agenda for future consideration. The advisory committee, however, decided to make no
change to the proposal as published.

The Committee concurred with the advisory committee’s recommendation.

Recommendation: That the Judicial Conference approve the proposed

amendment to Appellate Rule 6, and transmit it to the Supreme Court for

consideration with a recommendation that it be adopted by the Court and

transmitted to Congress in accordance with the law.

The proposed amendment to the Federal Rules of Appellate Procedure is set forth in
Appendix A, with an excerpt from the advisory committee report.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Rules 1014, 7004, 7008, 7012, 7016, 7054, 8001-8028, 9023, 9024, 9027, and 9033, and
Official Forms 3A, 3B, 61, 6J, 6 Summary, 23, and 27, with a recommendation that they be

approved and transmitted to the Judicial Conference. Except as noted below, the proposed

amendments were circulated to the bench, bar, and public for comment in August 2012.
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Rule 1014

Rule 1014(b) governs the procedure for determining where cases will proceed if petitions
are filed in different districts by, against, or regarding the same debtor or related debtors. The
current rule provides that, upon motion, the court in which the first-filed petition is pending may
determine—in the interest of justice or for the convenience of the parties—the district or districts in
which the cases will proceed. Other courts must stay proceedings in later-filed cases until the
first court makes its determination, unless that court orders otherwise.

The proposed amendment would provide that proceedings in subsequently filed cases are
stayed only upon order of the court in which the first-filed petition is pending and expands the
list of persons entitled to receive notice of a motion in the first court for a determination of where
the related cases should proceed. The amendment states more clearly what event triggers the stay
of proceedings in the court in which a subsequent petition is filed. The current rule has led to
uncertainty about whether the stay goes into effect immediately upon the filing of the second
petition or only upon the filing of a motion to determine where the cases should proceed. Rather
than selecting either of these options, the advisory committee decided that an order by the first
court should be required. That requirement would eliminate any uncertainty about whether a stay
was in effect. It would also permit a judicial determination—not just a party’s assertion—that the
rule applies and that a stay of other proceedings is needed.

Four sets of comments were submitted. After considering all of the comments, the
advisory committee unanimously voted to approve the amendments to Rule 1014(b) with one

wording change.
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Rule 7004(e)

Rule 7004(e) governs the time during which a summons is valid after its issuance in an
adversary proceeding. The proposed amendment would shorten that period from 14 days to 7.
The concern prompting the amendment is that a 14-day delay before service of a summons may
unduly limit the defendant’s time to answer, which is calculated under Rule 7012 from the date
the summons is issued and not—as is the case under the Civil Rules—the date it is served. Because
summonses are routinely issued electronically and served by mail (as permitted under Rule
7004(b)), a 7-day service window is sufficient.

The advisory committee received four comments, each of which raised essentially the
same issue: that a 7-day window to serve a summons may be too short in some circumstances.
For three reasons, the advisory committee concluded that the concerns raised by the comments
did not justify altering or abandoning the amendment to Rule 7004(e). First, the principal
concern expressed by the comments—that a 7-day service window might be insufficient in
particular circumstances—had been contemplated by the advisory committee. Those
circumstances were considered to be infrequent and, if they did arise, were thought to be best
handled through a request under Rule 9006(b) for an enlargement of the time to serve the
summons. In response to the comments, language was added to the Committee Note
highlighting the availability of an enlargement of time under Rule 9006(b).

Second, the alternative approaches to service of summonses offered by the commenters
would require significant changes to the Bankruptcy Rules. The advisory committee sought to
make the least disruptive change that would ensure sufficient time to serve and respond to a

sSummons.
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Third, the published amendment’s 7-day time to serve a summons, although less than the
14-day period under the current rule, is close to the 10-day period that prevailed before it was
lengthened by the Time Computation Project. The comments suggest that further study may be
warranted with respect to harmonizing the Bankruptcy and Civil Rules on issuance and service of
a summons and complaint. But that project is beyond the scope of the published amendment.
The Committee approved the amendment to Rule 7004(e) with a minor stylistic change to the
text.

Rules 7008, 7012, 7016, 9027, and 9033

The proposed amendments to Rules 7008, 7012, 7016, 9027, and 9033 respond to the
Supreme Court’s decision in Stern v. Marshall, 131 S. Ct. 2594 (2011). The Bankruptcy Rules
follow the Judicial Code’s division between core and non-core proceedings. The current rules
contemplate that a bankruptcy judge’s adjudicatory authority is more limited in non-core
proceedings than in core proceedings. For example, parties are required to state whether they
consent to final adjudication by the bankruptcy judge in non-core proceedings. There is no
comparable requirement for core proceedings. Stern held that a bankruptcy judge did not have
authority under Article III of the Constitution to enter final judgment in a proceeding deemed
core under the Judicial Code. In other words, a proceeding could be “core” as a statutory matter
but “non-core” as a constitutional matter.

The proposed amendments would alter the Bankruptcy Rules in three respects. First, the
terms core and non-core would be removed from Rules 7008, 7012, 9027, and 9033, to avoid
possible confusion in light of Stern. Second, parties in all bankruptcy proceedings (including
removed actions) would be required to state whether they consent to entry of a final order or

judgment by the bankruptcy judge. Third, Rule 7016, which governs pretrial procedures, would
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be amended to direct bankruptcy courts to decide the proper treatment of proceedings. The
advisory committee received eight comments that were largely supportive of the proposals. After
reviewing the comments, the advisory committee decided unanimously to recommend approval
of the proposals as published.

Rules 7008(b) and 7054

The proposed amendments to these rules would change the procedure for seeking
attorney’s fees in bankruptcy proceedings, bringing the Bankruptcy Rules into closer alignment
with the Civil Rules. Rule 7054 would be amended to include much of the substance of Civil
Rule 54(d)(2). Rule 7008(b), which currently addresses attorney’s fees, would be deleted. The
amendments are intended to eliminate a potential trap for an attorney, particularly one familiar
with the Civil Rules, who might overlook the requirement in Rule 7008(b) to plead a request for
attorney’s fees as a claim in the complaint, answer, or other pleading. As under the Civil Rules,
the procedure for seeking an award of attorney’s fees would be governed exclusively by Rule
7054, unless the governing substantive law requires the fees to be proved at trial as an element of
damages. The advisory committee received two comments, one of which addressed a sentence in
Rule 7054(b)(1) that was not proposed for amendment and the other of which expressed support
for the amendments. The advisory committee unanimously approved the amendments as
published.

Rules 8001-8028 (Part VIII of the Bankruptcy Rules)

The proposed amendments to Part VIII of the Bankruptcy Rules—the rules governing
appeals to district courts and bankruptcy appellate panels—are the product of a multi-year project

to (1) bring the bankruptcy appellate rules into closer alignment with the Federal Rules of
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Appellate Procedure; (2) incorporate a presumption favoring the electronic transmission, filing,
and service of court documents; and (3) adopt a clearer and simpler style.

Fourteen sets of comments were submitted in response to the publication of these rules.
Many of the comments were lengthy and detailed, and provided suggestions on issues of style,
organization, and substance. In considering the comments, the advisory committee was guided
by the goal of maintaining close adherence to the Federal Rules of Appellate Procedure, except
where those rules are incompatible with bankruptcy appeals. It recommended postponing for
future consideration a number of suggestions that would change existing practice or raise policy
issues requiring careful consideration. In general, the comments displayed a positive response to
the proposed revision of the Part VIII rules, and the advisory committee voted to recommend
them for final approval with some post-publication changes to address issues raised by the
comments.

Rules 9023 and 9024

The proposed amendments to Rule 9023, which governs new trials and amendment of
judgments, and Rule 9024, which governs relief from a judgment or order, would add references
to the procedure in proposed new Rule 8008 governing indicative rulings. Rule 8008 prescribes
procedures for both the bankruptcy court and the appellate court when an indicative ruling is
sought. It therefore incorporates provisions of both Civil Rule 62.1 and Appellate Rule 12.1.
Because a litigant filing a post-judgment motion that implicates the indicative ruling procedure
will not encounter a rule similar to Civil Rule 62.1 in either the Part VII or Part IX rules, the
advisory committee decided that it would be useful to include a cross-reference to Rule 8008 in

the rules governing post-judgment motions.
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The advisory committee received one comment suggesting that a cross-reference to
another rule is more appropriately placed in a Committee Note than in the rule itself. The
advisory committee did not think it appropriate to amend a Committee Note without an
amendment to the rule. Furthermore, several comments on the Part VIII Rules suggested that it
is helpful to have a cross-reference to another rule included in the rule text, rather than in the
Committee Note, because Committee Notes are not always published in rule compilations and
are often overlooked. The advisory committee unanimously approved the amendments as
published.

Official Forms

Official Forms 3A, 3B, 61, and 6J are four of the nine restyled forms that were published
in August 2012 for use in individual-debtor cases. The forms are the initial product of the forms
modernization project, a multi-year endeavor of the advisory committee, working in conjunction
with the Federal Judicial Center and the Administrative Office. The dual goals of the project are
to improve the official bankruptcy forms and to improve the interface between the forms and the
latest technology. Working incrementally, the project participants made a preliminary decision
that the debtor forms for individuals and entities other than individuals should be separated,
recognizing that individuals are generally less sophisticated than other entities and may not have
the assistance of counsel. Accordingly, the forms for individual debtors are designed to use
language more common in ordinary conversation, to employ more intuitive layouts, and to
include clearer instructions and examples within the forms and more extensive separate
instruction sheets.

Official Forms 3A (Application for Individuals to Pay the Filing Fee in Installments), 3B

(Application to Have the Chapter 7 Filing Fee Waived), 61 (Schedule I: Your Income), and 6J
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(Schedule J: Your Expenses) were selected for the initial implementation stage of the project
because the proposed revisions to those forms include no significant change in substantive
content and would simply replace existing forms that apply only in individual debtor cases. The
advisory committee felt that publication of these forms and their use after adoption would be
useful in gauging the effectiveness of the forms modernization project.

The advisory committee received comments on the forms modernization project in
general, as well as comments on specific forms. Several post-publication changes are discussed
in the advisory committee’s report to the Committee. Despite receiving some negative
commentary about the project as a whole, the advisory committee determined—after revisiting the
purpose and principles underlying the project—that the guiding principles behind the project
outweighed the negative commentary. The advisory committee unanimously decided that the
project should proceed, but made some changes to address specific issues raised by the
comments. Following its approval of Official Forms 3A, 3B, 61, and 6J, the Committee
approved technical and conforming amendments to Official Forms 6 Summary and 27 to update
cross-references to line numbers on Official Forms 61 and 6J that will be changed if the proposed
amendments to those forms are adopted.

Official Form 23 is the form an individual debtor files in a chapter 7 or chapter 13 case to
certify that he or she has completed a post-petition instructional course concerning personal
financial management—a requirement for receiving a discharge. The Supreme Court has
approved an amendment to Rule 1007(b)(7), due to go into effect on December 1, 2013, that will
relieve individual debtors of the obligation to file Official Form 23 if the provider of an
instructional course concerning personal financial management directly notifies the court that the

debtor has completed the course. The preface and instructions to Official Form 23 are amended
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to reflect that change by stating that a debtor should file the form only if the course provider has
not already notified the court of the debtor’s completion of the course. Because the amendment
is conforming in nature, publication for public comment was unnecessary.
The advisory committee recommended that all proposed amendments to the Official
Forms go into effect on December 1, 2013.
The Committee concurred with the advisory committee’s recommendations.
Recommendation: That the Judicial Conference:
a. Approve the proposed amendments to Bankruptcy Rules 1014, 7004,
7008, 7012, 7016, 7054, 8001-8028, 9023, 9024, 9027, and 9033, and
transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to

Congress in accordance with the law; and

b. Approve the proposed revisions of Official Bankruptcy Forms 3A, 3B, 61,
6J, 6 Summary, 23, and 27, to take effect on December 1, 2013.

The proposed amendments to the Federal Rules of Bankruptcy Procedure and Official

Forms are set forth in Appendix B, with an excerpt from the advisory committee report.
Rules Approved for Publication and Comment

The advisory committee submitted proposed amendments to Rules 2002, 3002, 3007,
3012, 3015, 4003, 5005, 5009, 7001, 9006, 9009, and Official Forms 17A, 17B, 17C, 22A-1,
22A-1Supp, 22A-2, 22B, 22C-1, 22C-2, 101, 101A, 101B, 104, 105, 106 Summary, 106A/B,
106C, 106D, 106E/F, 106G, 106H, 106Dec, 107, 112, 113, 119, 121, 318, 423, and 427, with a
request that they be published for comment. The Committee approved the advisory committee’s
recommendation.

Rules 2002, 3002, 3007, 3012, 3015, 4003, 5009, 7001, and 9009

For the past two years, a working group created by the advisory committee has been

working on drafting a national chapter 13 plan form. The twin goals of the project have been to
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bring more uniformity to chapter 13 practice and to simplify the review of chapter 13 plans by
debtors, courts, trustees, and creditors.

A draft of the plan form, together with proposed amendments to Rules 2002, 3002, 3007,
3012, 3015, 4003, 5009, 7001, and 9009, were presented for preliminary review at the advisory
committee’s Fall 2012 meeting. Further feedback was obtained at a mini-conference held in
January 2013 that was attended by a broad cross-section of groups interested in the chapter 13
process. Based on the input received during the mini-conference, the working group prepared a
revised plan form and accompanying rules amendments, which were approved by the advisory
committee. The proposed rules amendments are necessary to implement the national plan form—
they require use of the plan form and establish the authority needed to implement some of the
form’s provisions.

Rule 5005

Rule 5005 governs the filing and transmittal of papers. For some time, the advisory
committee has been considering the advisability of proposing a national bankruptcy rule that
would permit the use of electronic signatures of debtors and other individuals who are not
registered users of CM/ECF (“non-filing users”), without requiring the retention of the original
document bearing a handwritten signature.

Currently, under Rule 5005(b)(2), the use of electronic signatures in bankruptcy courts is
governed by local rules. Many of the local rules are based on Model Rules on Electronic Case
Filing that were approved by the Judicial Conference in 2001 and modified in 2003. JCUS-
SEP/OCT 01, p. 50; JCUS-SEP 03, p. 15. The Model Rules impose a duty on the filing user
(i.e., the attorney) to maintain in paper form any electronically filed document that requires the

original signature of someone other than the filing user, but the Model Rules do not specify a
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retention period, leaving that decision up to each district. Many bankruptcy courts require the
attorney to preserve original documents bearing the debtor’s signature for a specified period of
time, but the retention periods vary. Some bankruptcy courts do not require retention of the
original document at all so long as the attorney submits a declaration manually signed by the
debtor attesting to the truth of the information electronically filed. In other courts, retention is
not required if the attorney files a scanned image of the signature page with the debtor’s original
signature.

The issue of the retention of documents that are filed electronically with a non-filing
user’s signature was brought to the advisory committee’s attention by several interested parties,
namely, the forms modernization project, the Department of Justice, and the Judicial Conference
Committee on Court Administration and Case Management (“CACM”). CACM requested that
the Rules Committees consider developing a national rule on electronic signatures and retention
of paper documents containing original signatures.

After much study and consideration of several options allowing for the use of electronic
signatures without a retention requirement, the advisory committee’s subcommittee on
technology and cross border insolvency developed the proposed amendment to Rule 5005(a) that
would allow scanned signatures of debtors and other non-filing users to be treated the same as
handwritten signatures without retention of hard copies of documents. The Committee approved
publication of the proposed amendment to Rule 5005(a) along with alternative language
suggested by the inter-committee CM/ECF subcommittee, which is comprised of representatives

from each advisory committee as well as a member from CACM.
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Rule 9006

Rule 9006(f)-modeled on Civil Rule 6(d)—provides 3 additional days for a party to act
“after service” if service is made by mail or under Civil Rule 5(b)(2)(D), (E), or (F). The
Committee has approved for publication a proposed amendment of Civil Rule 6(d) that would
clarify that only the party that is served by mail or under the specified provisions of Civil Rule 5—
and not the party making service—is permitted to add 3 days to any prescribed period for acting
after service is made. Because Rule 9006(f) contains the same potential ambiguity as current
Civil Rule 6(d), the advisory committee proposed a parallel amendment to Rule 9006(f).
Official Forms

Official Forms 22A-1, 22A-2, 22B, 22C-1, and 22C-2—the proposed restyled means-test
forms for individual debtors under chapters 7, 11, and 13—were published for comment in August
2012. The advisory committee received 18 comments, as well as a single informal but detailed
review of the forms. The comments ranged from suggestions and critiques regarding wording,
style, and formatting of the forms to questions about interpretations of the Bankruptcy Code and
case law. After careful consideration, the advisory committee determined that several of the
comments were well taken and made changes to the proposed forms. Because it determined that
the changes made were of sufficient significance to require republication, the advisory committee
sought republication of Official Forms 22A-1, 22A-2, 22B, 22C-1, and 22C-2, and publication of
Official Form 22A-1Supp, which was created in response to the comments.

Official Form 113 is the national chapter 13 plan form. As discussed above, it is the
product of more than two years of study and consultation by a working group of the advisory
committee. The 10-part plan form includes a number of significant features. First, it permits a

debtor to propose to limit the amount of a secured claim, to avoid certain liens as provided by the

Rules - Page 15



Bankruptcy Code, and to include nonstandard terms that are not part of—or that deviate from—the
official form. In order to make any of these particular terms effective, however, the debtor must
clearly indicate in Part 1 that the plan includes one or more of them by marking the appropriate
checkbox. Thus, the face of the document will put the court, the trustee, and creditors on notice
that the plan contains terms that may require additional scrutiny. Second, the plan form makes
clear when it will control over a creditor’s contrary proof of claim. For example, a debtor may
propose to limit the amount of a non-governmental secured claim under § 506(a) because the
collateral securing it is worth less than the claim. The proposed amount of the secured claim
would be binding, subject to a creditor’s objection to the plan and a final determination of the
issue in connection with plan confirmation. Otherwise, a creditor’s proof of claim will control
the amount and treatment of the claim, subject to a claim objection. The plan form requires that
the debtor’s attorney (or the debtor, if pro se) certify by signing the plan that all of its provisions
are identical to the official form, except for the nonstandard provisions located in Part 9 of the
plan.

The advisory committee anticipates that the plan form would go into effect at the same
time as the implementing rules amendments. Accordingly, a request for final approval of the
plan form following publication would be timed to match the progress of the proposed
amendments to Rules 2002, 3002, 3007, 3012, 3015, 4003, 5009, 7001, and 9009.

As discussed above, the advisory committee—through the forms modernization project—is
engaged in a multi-year undertaking to restyle the Official Forms and to improve the interface
between the forms and available technology. The project includes the creation of a separate set
of forms for use in cases involving individual debtors; the first group of those forms was

published for comment in August 2012. Proposed Official Forms 101, 101A, 101B, 104, 105,
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106 Summary, 106A/B, 106C, 106D, 106E/F, 106G, 106H, 106Dec, 107, 112, 119, 121, 318,
423, and 427 are the remaining 20 restyled individual-debtor forms. An instruction booklet for
individuals is also included for comment. These forms would become effective on December 1,
2015—the same effective date that is anticipated for the restyled forms for non-individual cases.
Official Forms 17A, 17B, and 17C are part of the comprehensive revision of the
bankruptcy appellate rules and would become effective on the same date proposed for the
Part VIII Rules—December 1, 2014. Proposed Official Form 17A is an amended and renumbered
notice of appeal form, and includes a section for the appellant’s optional statement of election to
have the appeal heard by the district court rather than by the bankruptcy appellate panel. It would
only be applicable in districts that have authorized appeals to a bankruptcy appellate panel.
Inclusion of the statement in the notice of appeal will ensure compliance with the statutory
requirement that an appellant make its election to have the district court hear its appeal “at the
time of filing the appeal.” 28 U.S.C. § 158(c)(1)(A). Proposed Official Form 17B is a new form
that an appellee would file if it wanted the appeal to be heard by the district court and the
appellant or another appellee did not make that election. To comply with section 158(c)(1)(B),
the appellee would have to file the form within 30 days after service of the notice of appeal.
Proposed Official Form 17C provides a means for a party to certify compliance with the
provisions of the bankruptcy appellate rules that prescribe limitations on brief length based on
number of words or lines of text (the “type-volume limitation™). It is based on Appellate Form 6,

which implements the parallel provisions of Appellate Rule 32(a)(7)(B).
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FEDERAL RULES OF CIVIL PROCEDURE
Rules Approved for Publication and Comment
The advisory committee submitted proposed amendments to Rules 1, 4, 16, 26, 30, 31,
33, 34, 36, 37, and 84, with a request that they be published for comment. The Committee
approved the advisory committee’s recommendation.

Rules 1, 4, 16, 26, 30, 31, 33, 34, 36, and 37

Following the advisory committee’s May 2010 Conference on Civil Litigation held at
Duke University School of Law, a subcommittee was formed to implement and oversee work on
ideas resulting from that conference. A package of rules amendments was developed through
numerous subcommittee conference calls, a mini-conference held in October 2012, and
discussions during advisory committee and Committee meetings. The proposed rules
amendments are aimed at reducing the costs and delays in civil litigation, increasing realistic
access to the courts, and furthering the goals of Rule 1 “to secure the just, speedy, and
inexpensive determination of every action and proceeding.”

The rules proposals are grouped into three sets. The first set seeks to improve early and
effective judicial case management. The second seeks to enhance the means of keeping
discovery proportional to the action. The third set encourages cooperation.

The case management proposals reflect a perception that the early stages of litigation
often take far too long. Rule 4(m) would be revised to shorten the time to serve the summons
and complaint from 120 days to 60 days. The amendment responds to the commonly expressed
view that four months to serve the summons and complaint is too long. Concerns that

circumstances occasionally justify a longer time to effect service are met by the court’s duty,
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already established in Rule 4(m), to extend the time if the plaintiff shows good cause for the
failure to serve within the specified time.

Rule 16(b)(2) would be amended to provide that the judge must issue the scheduling
order within the earlier of 90 days after any defendant has been served or 60 days after any
defendant has appeared, which is 30 days shorter than the current rule. A provision would be
added that allows the judge to extend the time on finding good cause for delay.

Present Rule 16(b)(1)(B) authorizes issuance of a scheduling order after receiving the
parties’ Rule 26(f) report or after consulting “at a scheduling conference by telephone, mail, or
other means.” An actual conference by direct communication among the parties and court is very
valuable; “mail, or other means” are not effective. The proposed amendment would therefore
strike the rule language indicating that a scheduling conference may be by “telephone, mail, or
other means.” The Committee Note would make it clear instead that a conference can be held
face-to-face, by telephone, or by other means of simultaneous communication. Judges would
still have authority to issue a scheduling order without a conference where a conference is
unnecessary.

Three subjects are proposed for addition to the Rule 16(b)(3) list of permitted contents of
a scheduling order. Two of them are also proposed for the list of subjects in a Rule 26(f)
discovery plan. The proposals would permit a scheduling order and discovery plan to provide for
the preservation of electronically stored information and to include agreements reached under
Rule 502 of the Federal Rules of Evidence. Each is an attempt to remind litigants that these are
useful subjects for discussion and agreement.

A new Rule 16(b)(3)(v) would be added that permits a scheduling order to “direct that

before moving for an order relating to discovery the movant must request a conference with the
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court.” Many courts already have local rules or practices similar to this proposal. Experience
with these rules shows that an informal pre-motion conference with the court often resolves a
discovery dispute without the need for a motion, briefing, and order. The practice has proved
highly effective in reducing cost and delay.

A variety of proposals were considered that would allow discovery requests to be made
before the parties’ Rule 26(f) conference. The purpose of the early requests would not be to start
the time to respond, but to facilitate the conference by allowing consideration of actual requests,
providing a focus for specific discussion. In the end, the proposal has been limited to Rule 34
requests to produce. A corresponding change would be made in Rule 34(b)(2)(A), setting the
time to respond to a request delivered under Rule 26(d)(2) within 30 days after the parties’ first
Rule 26(f) conference.

As mentioned above, the proposed rules amendments also seek to promote responsible
use of discovery proportional to the needs of the case. Some changes would address the scope of
discovery directly by amending Rule 26(b)(1), and by promoting clearer responses to Rule 34
requests to produce. Others would reduce the presumptive limits on the number and duration of
depositions and the number of interrogatories, and for the first time add a presumptive limit of 25
to the number of requests for admission other than those that relate to the genuineness of
documents. Another would explicitly recognize the present authority to issue a protective order
specifying an allocation of expenses incurred by discovery.

There are several proposed amendments to Rule 26(b)(1). In particular, the scope of
discovery defined in Rule 26(b)(1) would be revised by transferring the proportionality analysis
required by present Rule 26(b)(2)(C)(iii) to become a direct component of the scope of discovery,

requiring that discovery be —
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proportional to the needs of the case considering the amount in controversy, the

importance of the issues at stake in the action, the parties’ resources, the

importance of the discovery in resolving the issues, and whether the burden or

expense of the proposed discovery outweighs its likely benefit.

A corresponding change would be made to Rule 26(b)(2)(C)(iii) by amending it to cross-refer to
Rule 26(b)(1): the court would remain under a duty to limit the frequency or extent of discovery
that exceeds these limits, on motion or on its own. As amended, Rule 26(b)(1) would no longer
permit a court to order discovery of “any matter relevant to the subject matter involved in the
action”; the advisory committee determined that discovery should be limited to the parties’
claims or defenses. Finally, the last sentence of Rule 26(b)(1), which currently provides that
“[r]elevant information need not be admissible at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible evidence,” would be revised. That provision
was added in 1946 to overcome decisions that denied discovery on the ground that it would not
be admissible in evidence, and it was revised in 2000 to emphasize that information must be
relevant to be discoverable. Despite the 2000 amendment, many cases continue to cite the
“reasonably calculated” language as though it defines the scope of discovery. The proposed
amendment would offset the risk that the provision addressing admissibility might defeat the
limits otherwise defining the scope of discovery by revising the sentence to read: “Information
within this scope of discovery need not be admissible in evidence to be discoverable.”

Another proposal would add to Rule 26(c)(1)(B) an explicit recognition of the authority
to enter a protective order that allocates the expenses of discovery. This power is implicit in
present Rule 26(c), and is being exercised with increasing frequency. The amendment would
make the power explicit, preempting arguments that it is not conferred by the present rule text.

The proposals would reduce the presumptive limits on discovery in Rules 30, 31, and 33,

and for the first time add presumptive numerical limits to Rule 36 requests to admit. The
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proposals would reduce the presumptive limit on the number of depositions from 10 to 5, and
reduce the presumptive duration from 1 day of 7 hours to 1 day of 6 hours. Rules 30 and 31
would continue to provide that the court must grant leave to take more or longer depositions “to
the extent consistent with Rule 26(b)(1) and (2).” The proposals would reduce the presumptive
number of Rule 33 interrogatories from 25 to 15, and add a presumptive limit of 25 to Rule 36
requests to admit.

In developing the package of rules amendments, the advisory committee was mindful that
discovery costs can be imposed by those asked to respond, not only by those who make requests.
These concerns underlie Rule 34 proposals addressing objections and actual production.
Objections would be addressed in two ways. First, Rule 34(b)(2)(B) would require that the
grounds for objecting to a request be stated with specificity. Second, Rule 34(b)(2)(C) would
require that an objection “state whether any responsive materials are being withheld on the basis
of that objection.” This provision responds to the common lament that Rule 34 responses often
begin with a laundry list of objections, then produce volumes of materials, and finally conclude
that the production is made subject to the objections. The requesting party is left uncertain
whether anything actually has been withheld. Providing that information could aid the decision
whether to contest the objections.

Actual production would be addressed by new language in Rule 34(b)(2)(B) and a
corresponding addition to Rule 37(a)(3)(B)(iv). The new provision would direct that a party
electing to produce must state that copies will be produced, and it would direct that production be
completed no later than the time for inspection stated in the request or a later reasonable time

stated in the response. The Committee Note would recognize the value of “rolling production”
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that makes production in discrete batches. Rule 37 would be amended by adding authority to
move for an order to compel production if a party fails to produce documents.

Finally, cooperation among litigants is vitally important. The proposed amendment to
Rule 1 would recognize that the parties share responsibility for achieving the high aspirations
expressed in that rule. As amended, Rule 1 would encourage cooperation by lawyers and parties
directly, and would provide useful support for judicial efforts to elicit better cooperation when
the lawyers and parties fall short.

Rule 37(e)

Also at the Duke Conference, many expressed concerns regarding preservation and
sanctions, and it was suggested that the advisory committee develop a rule to address these
concerns. The advisory committee’s discovery subcommittee quickly began work on these
issues. At its Fall 2012 meeting, the advisory committee voted to recommend that proposed
revisions to Rule 37(e), regarding failure to preserve discoverable information, be published for
public comment. With the understanding that actual publication would not occur until August
2013, the advisory committee submitted a preliminary draft to the Committee at its January 2013
meeting. The resulting discussion was useful and provided the advisory committee with valuable
feedback. The discovery subcommittee and the advisory committee made further revisions based
on that discussion and presented a revised proposal at the Committee’s June 2013 meeting.

The fundamental thrust of the proposal is to amend the rule to address the overbroad
preservation many litigants and potential litigants feel they have to undertake to ensure they
would not later face sanctions. The proposed amendment would focus on sanctions rather than
attempting directly to regulate the details of preservation. It would provide guidance for a court

by recognizing that a party that adopts reasonable and proportionate preservation measures
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should not be subject to sanctions. In addition, the amendment would provide a uniform national
standard for the level of culpability needed to impose sanctions. Ordinarily, sanctions could be
imposed only on finding that the party acted willfully or in bad faith and caused substantial
prejudice. The proposed amendment therefore rejects the view adopted in some cases that
sanctions should be permitted for negligence. See, e.g., Residential Funding Corp. v. DeGeorge
Fin. Corp., 306 F.3d 99 (2d Cir. 2002). But sanctions also would be available in exceptional
cases in which a party’s actions irreparably deprive another party of any meaningful opportunity
to present or defend against the claims in the litigation.

Rules 4 and 84

The advisory committee has determined that abrogation of Rule 84 and all the Civil Rules
Official Forms is advisable. This recommendation follows months of gathering information
about how forms are generally used and whether they provide meaningful help to attorneys and
pro se litigants. The proposed amendments would abrogate Rule 84 and the Official Forms, and
amend Rule 4(d)(1)(D) to append present Forms 5 and 6 to Rule 4.

A subcommittee made up of representatives from the advisory committees determined
that, for various reasons, there is no need to establish uniform approaches to illustrative forms
across the different advisory committees. The Advisory Committee on Civil Rules then created a
Rule 84 subcommittee to carry forward consideration of the illustrative civil forms.

After carefully studying the issue and considering several alternatives, the subcommittee
came to believe that the best approach is to abrogate Rule 84 and the Official Forms. Several
considerations support this conclusion. One is the amount of work that would be required to
assume full responsibility for maintaining the forms. Another is that many alternative sources

provide excellent forms, including the Administrative Office. Attempting to modernize the
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existing forms would be an imposing and precarious undertaking, which does not seem
worthwhile at this time and would divert the advisory committee’s attention from other worthy
projects. The advisory committee’s work has suggested that few if any lawyers consult the forms
when drafting complaints.

Two forms required special consideration. Rule 4(d)(1)(D) requires that a request to
waive service of process be made by Form 5. The Form 6 waiver of service of summons is not
required, but is closely tied to Form 5. Accordingly, the advisory committee determined that
Forms 5 and 6 should be preserved by amending Rule 4(d)(1)(D) to attach them to Rule 4.

FEDERAL RULES OF CRIMINAL PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Rules 5,
6, 12, 34, and 58, with a recommendation that they be approved and transmitted to the Judicial
Conference.

Rules 12 and 34

Rule 12(b)(3) lists motions that must be made before trial. In 2006, the Department of
Justice asked the advisory committee to consider amending Rule 12(b)(3)(B) to require
defendants to raise before trial any objection that the indictment failed to state an offense. The
current rule allows a motion raising failure to state an offense at any time, in part because such a
failure was thought to be jurisdictional. The Supreme Court’s decision in United States v.
Cotton, 535 U.S. 625, 629-31 (2002), which held that “failure to state an offense” is not a
jurisdictional defect, undercuts this rationale.

The proposal evolved substantially between 2006 and publication in 2011. In particular,

the advisory committee decided to address other features of Rule 12’s treatment of pretrial

Rules - Page 25



motions in general, as well as what standard courts should apply when a defendant fails to raise a
“failure to state an offense” claim before trial. The advisory committee’s undertaking to amend
Rule 12 sparked extensive discussion, within both the advisory committee and the Committee.
The advisory committee submitted three separate amendment proposals to the Committee, and
the last proposal was published in 2011.

The advisory committee received 47 pages of public comments. As a result of those
comments, as well as its own further review, the advisory committee made revisions, none of
which requires republication. The revised proposed amendments to Rule 12 would effect the
original request by the Justice Department, clarify other aspects of the rule, and take into account
public comments. A conforming amendment to Rule 34 would omit language requiring a court
to arrest judgment if “the indictment or information does not charge an offense.”

Rules 5 and 58

In 2010, the Department of Justice, at the urging of the State Department, proposed
amendments to Rules 5 and 58, the rules specifying procedures for initial proceedings in felony
and misdemeanor cases respectively, to provide for notice to defendants of consular notification
obligations arising under Article 36 of the multilateral Vienna Convention on Consular Relations
as well as various bilateral treaties.

The proposed amendments were circulated to the bench, bar, and public for comment in
August 2010. Following publication, the proposed amendments were approved by the
Committee and the Judicial Conference in 2011, and subsequently transmitted to the Supreme
Court.

The amendments submitted to the Court in 2011 included not only a change to Rule 5(d)

and Rule 58 providing for consular notice, but also a change to Rule 5(c) to clarify where an
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initial appearance should take place for persons who have been surrendered to the United States
pursuant to an extradition treaty. In April 2012, the Court approved and transmitted to Congress
only the proposed amendment to Rule 5(c). It then recommitted the remainder of the proposed
amendments to the advisory committee for further consideration.

The advisory committee subsequently identified two possible concerns with the returned
proposal: (1) perceived intrusion on executive discretion in conducting foreign affairs, both
generally and specifically, as it pertains to deciding how, or even if, to carry out treaty
obligations; and (2) perceived conferral on persons other than the sovereign signatories to
treaties—specifically, criminal defendants—of the right to demand compliance with treaty
provisions.

The amendments were redrafted to respond to these concerns. The redrafted amendments
were carefully worded to provide notice without any suggestion of individual rights or remedies.
The revised Committee Note emphasizes that the proposed rules do not themselves create any
such rights or remedies. The revised proposals were published in August 2012.

Upon review of the comments it received as well as its own further consideration, the
advisory committee made slight changes to the proposed amendments, none of which requires
further publication. First, the introductory phrase of Rules 5(d)(1) and 58(b)(2) would provide
for the specified advice to be given to all defendants. As published, the rule provided for
consular notification to be given “if the defendant is held in custody and is not a United States
citizen.” The change was made in response to comments that suggested that the language as
published could be construed to require the arraigning judicial officer to ascertain a defendant’s
citizenship, an inquiry that could involve self-incrimination. Providing consular notice to all

defendants without such an inquiry would parallel an amendment to Rule 11(b)(1)(O) currently
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pending before Congress, which provides for all defendants to be given notice at sentencing of
possible immigration consequences without specific inquiry into their nationality or status in the
United States.

In addition, those who provided comments disagreed as to when a defendant was “in
custody” or “detained.” Providing notice to all defendants at their initial appearance would not
only avoid the need to resolve this question, but also avoid the need to consider a further notice
requirement when defendants initially admitted to bail are subsequently remanded. While the
advisory committee is mindful of the need to avoid adding unnecessary notice requirements, it
concluded, as now stated in the proposed Committee Note, that “the most effective and efficient
method of conveying this [consular notification] information is to provide it to every defendant,
without attempting to determine the defendant’s citizenship.”

Second, at the suggestion of the Committee’s reporter, the advisory committee removed
from the published Committee Note a reference to the Code of Federal Regulations, which might
become outdated if the regulation were revised.

Rule 6

As of May 20, 2013, chapter 15 of title 50, United States Code, was reorganized into four
new chapters. As a result, the statutory reference in Criminal Rule 6(e)(3)(D) to the section of
the Code defining counterintelligence—50 U.S.C. § 401a—is no longer correct because
section 401a is recodified as 50 U.S.C. § 3003. The proposed amendment to Rule 6 would
correct the citation. Because the amendment is technical, publication for public comment is
unnecessary.

The Committee concurred with the advisory committee’s recommendations.

Recommendation: That the Judicial Conference approve the proposed
amendments to Criminal Rules 5, 6, 12, 34, and 58, and transmit them to the

Rules - Page 28



Supreme Court for consideration with a recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

The proposed amendments to the Federal Rules of Criminal Procedure are set forth in

Appendix C, with an excerpt from the advisory committee report.
FEDERAL RULES OF EVIDENCE
Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Rules
801(d)(1)(B) and 803(6)—(8), with a recommendation that they be approved and transmitted to
the Judicial Conference. The proposed amendments were circulated to the bench, bar, and public
for comment in August 2012.

Rule 801(d)(1)(B)

Rule 801(d)(1)(B) is the hearsay exemption for certain prior consistent statements. It
would be amended to provide that prior consistent statements are admissible under the hearsay
exemption whenever they are admissible to 1) rebut an express or implied charge that the witness
recently fabricated testimony or acted from a recent improper influence or motive in so testifying;
and 2) rehabilitate the declarant’s credibility when attacked on another ground. Under the current
rule, some prior consistent statements offered to rehabilitate a witness’s credibility—specifically,
those that rebut a charge of recent fabrication or improper influence or motive—are also
admissible substantively under the hearsay exemption. In contrast, other rehabilitative
statements—such as those that explain a prior inconsistency or rebut a charge of faulty
recollection—are admissible only for rehabilitation but not substantively. There are two basic
practical problems in distinguishing between substantive and credibility use as applied to prior
consistent statements. First, the necessary jury instruction is almost impossible for jurors to

follow. The prior consistent statement is of little or no use for credibility unless the jury believes
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it to be true. Second, and for similar reasons, the distinction between substantive and
impeachment use of prior consistent statements has little, if any, practical effect. The proponent
has already presented the witness’s trial testimony, so the prior consistent statement ordinarily
adds no real substantive effect to the proponent’s case.

In reviewing the comments received after publication, the advisory committee found two
concerns that merited revisions. First, there was a concern that the phrase “otherwise
rehabilitates the declarant’s credibility as a witness” is vague and could lead courts to admit prior
consistent statements that heretofore have been excluded for any purpose. Second, there was a
more specific concern that the language could lead courts to admit prior consistent statements to
rebut a charge that the witness had a motive to falsify, even though the statement was made after
the motive to falsify arose, thereby undermining the Supreme Court’s ruling in Tome v. United
States, 513 U.S. 150 (1995).

In response to these concerns, the advisory committee voted, with one member
dissenting, to approve proposed Rule 801(d)(1)(B) with a slight modification that the advisory
committee believes would preserve the Tome pre-motive rule as to consistent statements offered
to rebut a charge of bad motive, while properly expanding substantive admissibility to statements
offered to rehabilitate on other grounds (such as to explain an inconsistency or to rebut a charge
of bad memory). The proposed Committee Note has also been slightly modified to account for
the modification to the proposed amendment to the rule.

Rules 803(6)—(8)

The recent restyling project uncovered an ambiguity in Rules 803(6)—(8)—the hearsay
exceptions for business records, absence of business records, and public records. The exceptions

originally set out admissibility requirements and then provided that a record that met these
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requirements, although hearsay, was admissible “unless the source of information or the method
or circumstances of preparation indicate lack of trustworthiness.” The rules did not specifically
state which party had the burden of showing trustworthiness or untrustworthiness.

The restyling project initially sought to clarify this ambiguity by providing that a record
that fit the other admissibility requirements would satisfy the exception if “the opponent does not
show that” the source of information or the method or circumstances of preparation indicate a
lack of trustworthiness. But the proposal did not go forward as part of restyling because research
into the case law indicated that the change would be substantive. Most courts impose the burden
of proving untrustworthiness on the opponent, but a few require the proponent to prove that a
record is trustworthy. Because the proposal would have changed the law in at least one court, it
was deemed substantive and therefore outside the scope of the restyling project.

When the Committee approved the restyled Evidence Rules, several members suggested
that the advisory committee consider making a minor substantive change to clarify that the
opponent has the burden of showing untrustworthiness. The proposed amendments do just that.
They would clarify that the opponent has the burden of showing that the proffered record is
untrustworthy.

The advisory committee received two comments on the published proposals. Both
approved of the text, but one comment argued that the proposed Committee Notes use language
that fails to track the text of the rules. Slight changes have been made to each of the three
Committee Notes to address this concern.

The Committee concurred with the advisory committee’s recommendations.

Recommendation: That the Judicial Conference approve the proposed

amendments to Evidence Rules 801(d)(1)(B) and 803(6)—(8), and transmit them to

the Supreme Court for consideration with a recommendation that they be adopted
by the Court and transmitted to Congress in accordance with the law.
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The proposed amendments to the Federal Rules of Evidence are set forth in Appendix D,
with an excerpt from the advisory committee report.

Respectfully submitted,
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JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544
JEFFREY S. SUTTON CHAIRS OF ADVISORY COMMITTEES
CHAIR
STEVEN M. COLLOTON
JONATHAN C. ROSE APPELLATE RULES
SECRETARY
EUGENE R. WEDOFF
BANKRUPTCY RULES
DAVID G. CAMPBELL
CIVIL RULES
REENA RAGGI
CRIMINAL RULES
SIDNEY A. FITZWATER
EVIDENCE RULES
MEMORANDUM
To: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure
From: Honorable Steven M. Colloton, Chair
Advisory Committee on Federal Rules of Appellate Procedure
Date: May 8, 2013
Re: Report of the Advisory Committee on Appellate Rules
I. Introduction

The Advisory Committee on Appellate Rules met on April 22 and 23, 2013, in
Washington, DC. The Committee gave final approval to proposed amendments to Appellate
Rule 6.
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II. Action Item for Final Approval: Proposed Amendments to Appellate Rule 6

As discussed in the report of the Bankruptcy Rules Committee, that Committee seeks
final approval of proposed amendments to Part VIII of the Bankruptcy Rules — the rules that
govern appeals from bankruptcy court to a district court or bankruptcy appellate panel (“BAP”).
In tandem with that project, the Appellate Rules Committee seeks final approval of proposed
amendments to Appellate Rule 6 (concerning appeals to the court of appeals in a bankruptcy
case).

The proposed amendments to Appellate Rule 6 (which are set out in the enclosure to this
report) would (1) update that Rule’s cross-references to the Bankruptcy Part VIII Rules, (2)
amend Rule 6(b)(2)(A)(ii) to remove an ambiguity dating from the 1998 restyling, (3) add a new
Rule 6(c) to address permissive direct appeals from the bankruptcy court under 28 U.S.C. §
158(d)(2), and (4) revise Rule 6 to take account of the range of methods available now or in the
future for dealing with the record on appeal.

The Appellate Rules do not expressly address permissive direct appeals from a
bankruptcy court to a court of appeals under 28 U.S.C. § 158(d)(2). When Section 158(d)(2)
was enacted as part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA”), the Appellate Rules Committee decided that no immediate action was necessary,
because BAPCPA established interim procedures for administering the new direct appeals
mechanism. Some of those interim procedures were displaced by the 2008 addition of
subdivision (f) in Bankruptcy Rule 8001. The Committee now considers it appropriate to specify
how the Appellate Rules apply to direct appeals under Section 158(d)(2).

Proposed Appellate Rule 6(c) would treat the record on direct appeals differently than
existing Rule 6(b) treats the record on bankruptcy appeals from a district court or BAP. Rule
6(b) contains a streamlined procedure for redesignating and forwarding the record on appeal,
because in the appeals covered by Rule 6(b), the appellate record already will have been
compiled for purposes of the appeal to the district court or the BAP. In a direct appeal, the
record generally will be compiled from scratch. The closest model for the compilation and
transmission of the bankruptcy court record is the set of rules chosen by the Bankruptcy Rules
Part VIII project for appeals from the bankruptcy court to the district court or the BAP. Thus,
proposed Rule 6(c) incorporates the relevant Part VIII rules by reference while making some
adjustments to account for the particularities of direct appeals to the court of appeals.

Both the Bankruptcy Rules Part VIII project and the project to revise Appellate Rule 6
have highlighted changes in the treatment of the record. The Appellate Rules were drafted on
the assumption that the record on appeal would be available only in paper form. The proposed
Part VIII Rules are drafted with a contrary presumption in mind: The default principle under
those Rules is that the record will be made available in electronic form. In revising Rule 6(b)
and in drafting new Rule 6(c), the Appellate Rules Committee adopted language that can
accommodate the various ways in which the lower-court record could be made available to the
court of appeals — e.g., in paper form, in electronic files that can be sent to the court of appeals,
or by means of electronic links. Such language seems advisable in the light of the shift to

2
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electronic filing; and such language seems particularly salient in the case of proposed Rule 6(c)
because that Rule will incorporate by reference the Part VIII Rules that deal with the record on
appeal.

A. Text of proposed amendments and Committee Note

The Committee recommends final approval of the proposed amendments to Rule 6 as set
out in the enclosure to this report.

B. Changes made after publication and comment

The Committee received one comment on the proposed amendments to Rule 6, from
Judge S. Martin Teel, Jr., a United States Bankruptcy Judge in the District of Columbia. Judge
Teel’s suggestions are described in the enclosure to this report. The Committee decided that the
suggestions warrant further study, but that it was not advisable to implement them in the context
of the current proposal. Instead, the Committee added Judge Teel’s suggestions to its agenda for
future consideration. The Committee made no change in the proposal as published.

k %k ok ok ok
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE’

Rule 6. Appeal in a Bankruptcy Case From—aFinal

Judgment—Order;—or—Deeree—of—a— Distriet
Courtor BanlkeuptevAppetinte Panel

(a) Appeal From a Judgment, Order, or Decree of a
District Court Exercising Original Jurisdiction in a
Bankruptcy Case. An appeal to a court of appeals
from a final judgment, order, or decree of a district
court exercising jurisdiction under 28 U.S.C. § 1334 is
taken as any other civil appeal under these rules.

(b) Appeal From a Judgment, Order, or Decree of a
District Court or Bankruptcy Appellate Panel
Exercising Appellate Jurisdiction in a Bankruptcy
Case.

(1) Applicability of Other Rules. These rules

apply to an appeal to a court of appeals under
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FEDERAL RULES OF APPELLATE PROCEDURE

28 U.S.C. § 158(d)(1) from a final judgment,
order, or decree of a district court or bankruptcy
appellate panel exercising appellate jurisdiction
under 28 U.S.C. § 158(a) or (b)-—But-there-are 3

exeeptions, but with these qualifications:

(A) Rules 4(a)(4), 4(b), 9, 10, 11, +2312(c),
13-20, 22-23, and 24(b) do not apply;

(B) the reference in Rule 3(c) to “Form 1 in the
Appendix of Forms” must be read as a
reference to Form 5; and

(C) when the appeal is from a bankruptcy
appellate panel, thetesm “district court,” as
used in any applicable rule, means

“appellate panel:": and
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2

(D) in Rule 12.1. “district court” includes a

bankruptcy court or bankruptey appellate

panel.

Additional Rules. In addition to the rules made
applicable by Rule 6(b)(1), the following rules
apply:

(A) Motion for ¥Rehearing.

(i) If a timely motion for rehearing under
Bankruptcy Rule 8045 8022 is filed,
the time to appeal for all parties runs
from the entry of the order disposing
of the motion. A notice of appeal filed
after the district court or bankruptcy
appellate panel announces or enters a
judgment, order, or decree — but

before disposition of the motion for
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(i1)

rehearing — becomes effective when
the order disposing of the motion for

rehearing is entered.

Appellatereviewof If a party intends

to challenge the order disposing of the

motion — or the alteration or

amendment of a judegment, order. or

decree upon the motion — then

reguires-the party, in compliance with
Rules 3(c) and 6(b)(1)(B), te-amend-a

s ouaslv_Sled_notice_of L

j. g quE}Q EJEE E]EQ Ei El%Ef%e
must file a notice of appeal or
amended notice of appeal. The notice

or amended notice must be filed

Rules Appendix A-7



Rules Appendix A-8

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

FEDERAL RULES OF APPELLATE PROCEDURE 5

within the time prescribed by Rule 4 —
excluding Rules 4(a)(4) and 4(b) —
measured from the entry of the order

disposing of the motion.

(i) No additional fee is required to file an

amended notice.

(B) The ¥Record on aAppeal.

(1) Within 14 days after filing the notice

of appeal, the appellant must file with
the clerk possessing the record
assembled in  accordance  with
Bankruptcy Rule 8686 8009 — and
serve on the appellee — a statement of
the issues to be presented on appeal

and a designation of the record to be
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certified and seat made available to

the circuit clerk.

(i1) An appellee who believes that other
parts of the record are necessary must,
within 14 days after being served with
the appellant’s designation, file with
the clerk and serve on the appellant a
designation of additional parts to be
included.

(111) The record on appeal consists of:

e the redesignated record as
provided above;

e the proceedings in the district
court or bankruptcy appellate

panel; and
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e a certified copy of the docket
entries prepared by the clerk

under Rule 3(d).

(C) Ferwarding Making the rRecord

Available.

When the record is complete, the
district clerk or bankruptcy-appellate-
panel clerk must number the
documents constituting the record and
send promptly make it available them
| be cireuiteles] 1
” L S 1

inel bered 3
reasonably—identified to the circuit
party—or—the—eirenit—elerk If the clerk
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108 makes the record available in paper
109 form, the clerk will not send to—the
110 court-of appeats documents of unusual
111 bulk or weight, physical exhibits other
112 than documents, or other parts of the
113 record designated for omission by
114 local rule of the court of appeals,
115 unless directed to do so by a party or
116 the circuit clerk. If the—exhibits—are
117 unusually bulky or heavy exhibits are
118 to_be made available in paper form, a
119 party must arrange with the clerks in
120 advance for their transportation and
121 receipt.

122 (i) All parties must do whatever else is
123 necessary to enable the clerk to
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assemble the record and ferward—the

reeord make it available. When the

record i1s made available in paper

form. tFhe court of appeals may
provide by rule or order that a certified
copy of the docket entries be sent

made available in place of the

redesignated records—b. But any party

may request at any time during the

pendency of the appeal that the

redesignated record be seat made
available.

(D) Filing the ¥Record. Upenrecetving—the

reeord—or—a—<certified—eopy—of-thedocket

. - - g lesi |
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: fiatel 6o all pastiosof the &l

date When the district clerk or bankruptcy-

appellate-panel clerk has made the record

available. the circuit clerk must note that

fact on the docket. The date noted on the

docket serves as the filineg date of the

record. The circuit clerk must immediately

notify all parties of the filing date.

(¢} Direct Review bv Permission Under 28 U.S.C.

§ 158(d)(2).

(1)

Applicabilitv of Other Rules. These rules

applv to a direct appeal by permission under 28

U.S.C. § 158(d)(2). but with these gualifications:

(A) Rules 3-4. 5(a)(3). 6(a). 6(b). 8(a). 8(c). 9-

12.13-20.22-23. and 24(b) do not applv:
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155 (B) as used in anv applicable rule. “district
156 court” or “district clerk™ includes — to the
157 extent appropriate — a bankruptey court or
158 bankruptcy appellate panel or its clerk: and
159 (C) the reference to “Rules 11 and 12(¢)” in
160 Rule 5(d)(3) must be read as a reference to
161 Rules 6(¢)(2)(B) and (C).

162 (2) Additional Rules. In addition. the following
163 rules apply:

164 (A) The Record on Appeal. Bankruptey
165 Rule 8009 governs the record on appeal.
166 (B) Making the Record Available.
167 Bankruptey Rule 8010 governs completing
168 the record and making it available.

169 (C) Stavs Pending Appeal. Bankruptey
170 Rule 8007 applies to stavs pending appeal.
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171 (D) Duties of the Circuit Clerk. When the
172 bankruptcy clerk has made the record
173 available, the circuit clerk must note that
174 fact on the docket. The date noted on the
175 docket serves as the filing date of the
176 record. The circuit clerk must immediately
177 notifv all parties of the filing date.

178 (E) Filing a Representation Statement.
179 Unless the court of appeals designates
180 another time. within 14 days after entry of
181 the order granting permission to appeal. the
182 attorney who sought permission must file a
183 statement with the circuit clerk naming the
184 parties that the attorney represents on
185 appeal.
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Committee Note

Subdivision (b)(1). Subdivision (b)(1) is updated
to reflect the renumbering of 28 U.S.C. § 158(d) as 28
U.S.C. § 158(d)(1). Subdivision (b)(1)(A) is updated to
reflect the renumbering of Rule 12(b) as Rule 12(c). New
subdivision (b)(1)(D) provides that references in Rule 12.1
to the “district court” include — as appropriate — a
bankruptcy court or bankruptcy appellate panel.

Subdivision (b)(2). Subdivision (b)(2)(A)(1) is
amended to refer to Bankruptcy Rule 8022 (in accordance
with the renumbering of Part VIII of the Bankruptcy
Rules).

Subdivision (b)(2)(A)(i1) is amended to address
problems that stemmed from the adoption — during the
1998 restyling project — of language referring to
challenges to “an altered or amended judgment, order, or
decree.” Current Rule 6(b)(2)(A)(ii) states that “[a] party
intending to challenge an altered or amended judgment,
order, or decree must file a notice of appeal or amended
notice of appeal ....” Before the 1998 restyling, the
comparable subdivision of Rule 6 instead read “[a] party
intending to challenge an alteration or amendment of the
judgment, order, or decree shall file an amended notice of
appeal ....” The 1998 restyling made a similar change in
Rule 4(a)(4). One court has explained that the 1998
amendment introduced ambiguity into that Rule: “The new
formulation could be read to expand the obligation to file
an amended notice to circumstances where the ruling on the
post-trial motion alters the prior judgment in an
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insignificant manner or in a manner favorable to the
appellant, even though the appeal is not directed against the
alteration of the judgment.” Sorensen v. City of New York,
413 F.3d 292, 296 n.2 (2d Cir. 2005). Though the Sorensen
court was writing of Rule 4(a)(4), a similar concern arises
with respect to Rule 6(b)(2)(A)(ii). Rule 4(a)(4) was
amended in 2009 to remove the ambiguity identified by the
Sorensen court. The current amendment follows suit by
removing Rule 6(b)(2)(A)(ii)’s reference to challenging “an
altered or amended judgment, order, or decree,” and
referring instead to challenging “the alteration or
amendment of a judgment, order, or decree.”

Subdivision (b)(2)(B)(i) is amended to refer to
Rule 8009 (in accordance with the renumbering of
Part VIII of the Bankruptcy Rules).

Due to the shift to electronic filing, in some appeals
the record will no longer be transmitted in paper form.
Subdivisions (b)(2)(B)(1), (b)(2)(C), and (b)(2)}(D) are
amended to reflect the fact that the record sometimes will
be made available electronically.

Subdivision (b)(2)(D) sets the duties of the circuit
clerk when the record has been made available. Because
the record may be made available in electronic form,
subdivision (b)(2)(D) does not direct the clerk to “file” the
record. Rather, it directs the clerk to note on the docket the
date when the record was made available and to notify the
parties of that date, which shall serve as the date of filing
the record for purposes of provisions in these Rules that
calculate time from that filing date.
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Subdivision (¢). New subdivision (c¢) is added to
govern permissive direct appeals from the bankruptcy court
to the court of appeals under 28 U.S.C. § 158(d)(2). For
further provisions governing such direct appeals, see
Bankruptcy Rule 8006.

Subdivision (c¢)(1). Subdivision (c)(1) provides for
the general applicability of the Federal Rules of Appellate
Procedure, with specified exceptions, to appeals covered by
subdivision (¢) and makes necessary word adjustments.

Subdivision (¢)(2). Subdivision (c)(2)(A) provides
that the record on appeal is governed by Bankruptcy
Rule 8009. Subdivision (c)(2)(B) provides that the record
shall be made available as stated in Bankruptcy Rule 8010.
Subdivision (¢)(2)(C) provides that Bankruptcy Rule 8007
applies to stays pending appeal; in addition, Appellate
Rule 8(b) applies to sureties on bonds provided in
connection with stays pending appeal.

Subdivision (c)(2)(D), like subdivision (b)(2)(D),
directs the clerk to note on the docket the date when the
record was made available and to notify the parties of that
date, which shall serve as the date of filing the record for
purposes of provisions in these Rules that calculate time
from that filing date.

Subdivision (c)(2)(E) is modeled on Rule 12(b),
with appropriate adjustments.
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Changes Made After Publication and Comment

No changes were made after publication and
comment.
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MEMORANDUM
To: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure
From: Honorable Eugene R. Wedoff, Chair
Advisory Committee on Federal Rules of Bankruptcy Procedure
Date: May 8, 2013
Re: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction
The Advisory Committee on Bankruptcy Rules met on April 2 and 3, 2013, in New York,

New York, at the United States Bankruptcy Court. The draft minutes of that meeting accompany
this report as Appendix C. The Committee’s actions fall into three categories.
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First, the Advisory Committee took action on the proposed rule and form amendments
that were published for comment in August 2012. Forty-six comments were submitted in
response to the publication, some of which addressed multiple rules and forms. The comments
were considered in a series of subcommittee conference calls, at a meeting of the Forms
Modemnization Project, and in Committee discussions at the New York meeting. (The comments
are summarized below, along with a discussion of the changes that the Committee made in
response.) The Advisory Committee now seeks the Standing Committee’s final approval and
transmission to the Judicial Conference of most of the published items: the revision of the Part
VIII rules and amendments to ten other rules and five official forms. Because the Committee
made significant changes after publication to one set of published forms—the means test
forms—it requests that those forms be republished.

* ok % % %

Part II of this report discusses the action items, grouped as follows:

(A1) matters published in August 2012 for which the Advisory Committee seeks
approval for transmission to the Judicial Conference—amendments to Rules 1014, 7004,
7008, 7012, 7016, 7054, 8001-8028, 9023, 9024, 9027, and 9033, and Official Forms 3A,
3B, 6I, and 61J;

(A2) a conforming amendment to Official Form 23, for which the Committee requests
transmission to the Judicial Conference without publication;

(B1) amendments to Official Forms 22A-1, 22A-2, 22B, 22C-1, and 22C-2, for which the
Committee seeks approval for republication in August 2013, along with the initial
publication of Official Form 22A-1Supp; and

(B2) matters for which the Advisory Committee seeks approval for publication in August
2013—amendments to Rules 2002, 3002, 3007, 3012, 3015, 4003, 5005, 5009, 7001,
9006, and 9009, and Official Forms 101, 101A, 101B, 104, 106Sum, 106A/B, 106C,
106D, 106E/F, 106G, 106H, 106Dec, 107, 112, 113, 119, 121, 318, 423, 427, 17A, 17B,
and 17C.

II. Action Items

A. Items for Final Approval

Al. Amendments Published for Comment in August 2012. The Advisory Committee

- recommends that the proposed rule and form amendments that are discussed below be
approved and forwarded to the Judicial Conference. It recommends that the amended
forms take effect on December 1, 2013. The text of the amended rules and forms is set out in
Appendix A.
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Action Item 1. Rules 7008, 7012, 7016, 9027, and 9033 would be amended in response
to Stern v. Marshall, 131 S. Ct. 2594 (2011). The Bankruptcy Rules follow the Judicial Code’s
division between core and non-core proceedings. The current rules contemplate that a
bankruptcy judge’s adjudicatory authority is more limited in non-core proceedings than in core
proceedings. For example, parties are required to state whether they do or do not consent to final
adjudication by the bankruptcy judge in non-core proceedings. There is no comparable
requirement for core proceedings. Stern, which held that a bankruptcy judge did not have
authority under Article III of the Constitution to enter final judgment in a proceeding deemed
core under the Judicial Code, has introduced the possibility that such a proceeding may
nevertheless lie beyond the power of a bankruptcy judge to adjudicate finally. In other words, a
proceeding could be “core™ as a statutory matter but “non-core” as a constitutional matter.

The Advisory Committee proposed to amend the Bankruptcy Rules in three respects.
First, the terms core and non-core would be removed from Rules 7008, 7012, 9027, and 9033 to
avoid possible confusion in light of Stern. Second, parties in all bankruptcy proceedings
(including removed actions) would need to state whether they do or do not consent to entry of
final orders or judgment by the bankruptcy judge. Third, Rule 7016, which governs pretrial
procedures, would be amended to direct bankruptcy courts to decide the proper treatment of
proceedings.

The Advisory Committee received eight comments on all or part of these proposed
amendments. In the main, the comments expressed support for the amendments but raised five
issues:

(D) whether to retain the terms “core” and “non-core”;

(2) whether references to the “bankruptcy court” in the published amendments should
revert to the “bankruptcy judge,” the term that is currently used;

3) whether to provide procedures for treating as proposed findings and conclusions a
bankruptcy judge’s decision entered as a final order or judgment when that decision is later
determined to be beyond the bankruptcy judge’s final adjudicatory power;

4) whether to require a statement as to consent when a litigant proceeds by motion
before filing a formal pleading; and

(5) whether to provide that a litigant may consent to final adjudication by a
bankruptcy judge with respect to part, but not the whole, of a proceeding.

After reviewing the comments, the Advisory Committee voted unanimously to
recommend final approval of the published amendments. With respect to the first three issues
raised by the comments, these points were thoroughly considered before publication of the
amendments. The Advisory Committee did not find the comments to raise new concemns that
would justify revisiting those issues. Issues (4) and (5), on the other hand, had not been
considered previously. The Advisory Committee nevertheless concluded that the comments
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raising those issues, although presenting possible suggestions for future rulemaking, did not
require alteration of the published amendments. Similarly, the Advisory Committee concluded
that a comment by the Bankruptcy Clerks Advisory Group regarding the requirement of service
of notice by mail under current Rules 9027 and 9033 might be considered for future rulemaking
but was beyond the scope of the Stern-related amendments. The comments are set out in more
detail in Appendix A.

Action Item 2. Rules 8001-8028 (Part VIII of the Bankruptcy Rules) are the products of
a comprehensive revision of the rules governing bankruptcy appeals to district courts,
bankruptcy appellate panels, and, with respect to some procedures, courts of appeals. They
result from a multi-year project to bring the bankruptcy appellate rules into closer alignment with
the Federal Rules of Appellate Procedure; to incorporate a presumption favoring the electronic
transmission, filing, and service of court documents; and to adopt a clearer style. Existing rules
were reorganized and renumbered, some rules were combined, and provisions of other rules were
moved to new locations. Much of the language of the existing rules was restyled.

Fourteen sets of comments were submitted in response to the publication of these rules.
Many of the comments were lengthy and detailed. They demonstrated the commenters’ careful
review of the published rules and provided suggestions on issues of style, organization, and
substance. In considering the comments, the Advisory Committee was guided by the goal of
maintaining close adherence to the Federal Rules of Appellate Procedure (“FRAP”), except
where those rules are incompatible with bankruptcy appeals. It also recommended postponing
for future consideration a number of suggestions that would change existing practice or raise
policy issues requiring careful consideration. In general, the comments displayed a positive
response to the proposed revision of the Part VIII rules, and the Advisory Committee
unanimously voted to recommend them for final approval with the post-publication changes that
are indicated.

Not all of the proposed rules were commented upon. The following discussion describes
the most significant comments that were submitted and the Advisory Committee’s responses.
Appendix A sets out after each rule a more complete listing of both the comments—including
some on rules not discussed below—and the changes made after publication.

General Comments. Two bankruptcy judges and the National Conference of Bankruptcy
Judges praised the revision of the Part VIII rules, stating that it would lead to improved quality
of bankruptcy appellate practice, reduce confusion, and yield a more efficient and effective
bankruptcy appellate practice.

Rule 8002. Two comments expressed concern about the inclusion of an inmate mailbox
rule, which deems a notice of appeal by an inmate timely filed if it is deposited in the
institution’s internal mail system on or before the last day for filing. The commenters stated that
this rule could delay for several days the determination that a bankruptcy court order or
judgment has become final. The Committee continued to support the inclusion of this provision
in order to mirror FRAP 4(c). It believed that, given the rarity of inmate appeals in bankruptcy
cases, the impact of the provision on finality will be limited.

4
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Rule 8003. Several comments pointed out that the provision in subdivision (d) directing
the clerk of the appellate court to docket an appeal “under the title of the bankruptcy court
action” is unclear since “action” might refer to the overall bankruptcy case or to an adversary
proceeding within the case. The Committee agreed that this was an instance in which the FRAP
language needs to be modified for the bankruptcy context. It voted to change the wording in
Rule 8003(d)(2) and the parallel provision in Rule 8004(c)(2) to “under the title of the
bankruptcy case and the title of any adversary proceeding.”

Rule 8004. The clerk of a bankruptcy appellate panel (“BAP”’) commented on the
provision of subdivision (c¢)(3) that directed the dismissal of an appeal if leave to appeal is
denied. She stated that appellants sometimes file a motion for leave to appeal when leave is not
required and in that situation, although the motion is denied, dismissal is not appropriate. The
Committee voted to delete the sentence in question, which is not contained in either the current
bankruptcy rule or FRAP rule from which the proposed rule is derived.

One comment pointed out an inconsistency between proposed Rule 8003 and Rule 8§004.
Rule 8003(c) requires the bankruptcy clerk to serve the notice of appeal, whereas Rule 8004(a)
places that duty on the appellant (along with the motion for leave to appeal). This difference is a
carryover from existing practice. The Committee decided to consider in the future whether the
service requirement should be the same in both rules.

Rule 8005. Several comments questioned whether an election to have an appeal heard by
the district court, rather than the BAP, must still be made by a statement in a separate document.
Subdivision (a) of the proposed rule refers to an official form that did not exist at the time the
rule was published, and some comments also expressed confusion about that reference. At the
spring meeting, the Committee approved for publication an amendment to the notice of appeal
form, Official Form 17A, that will include a section for making an election under this rule. That
form, which if approved will take effect on the same date as the rule, will clarify that the
separate-document rule no longer applies.

Two comments addressed the procedure that should apply when an appellee elects to
have the district court hear an appeal that was initially sent to the BAP. The Committee agreed
with one of the comments that the BAP clerk should notify the bankruptcy clerk if an appeal is
transferred to the district court, and it voted to add a sentence to that effect in subdivision (b).

Rule 8006. Two comments stated that the proposed rule does not give the bankruptcy
court sufficient time to certify a direct appeal to the court of appeals. Under subdivision (b), a
matter is deemed to remain pending in the bankruptcy court for purposes of this rule for 30 days
after the effective date of the first notice of appeal. The Advisory Committee decided that this
time limit strikes an appropriate balance between giving the bankruptcy court time to decide
whether to certify a direct appeal and letting the district court or BAP know at a reasonably early
time that a certification for direct appeal will not be coming from the bankruptcy court. Under 28
U.S.C. § 158(d)(2), district courts and BAPs also have certification authority.
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Rule 8007. Two comments questioned the provision of the published rule that appeared
to permit a party to seek a stay pending appeal in an appellate court before a notice of appeal has
been filed. The comments took the position that, until a notice of appeal is filed, the appellate
court lacks jurisdiction to rule on a stay motion. The Committee agreed that the rule should be
clarified to eliminate the possibility of filing a motion for a stay in the appellate court prior to the
filing of a notice of appeal.

Rule 8009. Two bankruptcy judges and the Bankruptcy Clerks Advisory Group
submitted comments stating that the practice of having the parties designate the record on appeal
is now outdated and that the 8th Circuit BAP’s rule regarding the record should be adopted.
Under that rule the record before the bankruptcy court is the record on appeal, and parties refer
by number to the appropriate bankruptcy court docket entries in their appellate briefs. BAP
judges are able to review the entire bankruptcy court record electronically. The Advisory
Committee decided that the rule should remain as published but that this issue should be taken
up for consideration in the future.

Several comments objected to two FRAP provisions that were included in this rule:
subdivision (c) that permits a statement of the evidence when a transcript is unavailable, and
subdivision (d) that permits an agreed statement as the record on appeal. As to both, the
Committee favored remaining consistent with the parallel FRAP provisions.

Rule 8010. Three comments noted that, while subdivision (b)(1) directs the bankruptcy
clerk to transmit the record to the appellate clerk when it is complete, it does not specify what
the clerk should do if the record is never completed. The Advisory Committee voted to add this
issue to the list of matters for future consideration.

Rule 8013. One comment suggested that district courts be allowed to require a notice of
motion in bankruptcy appeals if they otherwise follow that practice in their court. Another
comment made a similar suggestion concerning proposed orders. The Advisory Committee
agreed with these comments and added “Unless the court orders otherwise™ to subdivision

(2)(2)(D)(1).

Another comment questioned why a rule allowing intervention on appeal is necessary
and whether a party moving to intervene would have standing. The Advisory Committee noted
that it is not always clear who is a party to a contested matter, so someone affected by an order
being appealed may want to intervene to participate in the appeal. A United States trustee is also
sometimes in the position of needing to intervene on appeal.

Rule 8016. Two comments raised questions about subdivision (f), which addressed the
consequences of failing to file a brief on time. It was unclear why the provision was located in
the rule governing cross-appeals, and it seemed to be inconsistent with a provision in Rule 8018.
The Advisory Committee thought that the comments were well taken, and it voted to delete the
subdivision.
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Rule 8017. The States’ Association of Bankruptcy Attorneys commented that all
governmental units, not just the United States and states, should be permitted to file an amicus
brief without consent or leave of court. The Advisory Committee adhered to the decision to
make the bankruptcy rule consistent with FRAP 29.

Rule 8018. A bankruptcy judge commented that the authorization in subdivision (f) for
dismissal of an appeal or cross-appeal should require notice and an opportunity to show cause
why the appeal should not be dismissed. The Advisory Committee voted to reword the provision
to clarify that dismissal can occur only upon motion of a party or on the court’s own motion,
after which the appellant would have an opportunity to respond.

Rule 8019. One comment stated that there should not be a presumption in favor of oral
argument and that the grounds for not allowing it should not be limited. The Advisory
Committee made no change to the proposed rule, which is consistent with current Rule 8012 and
FRAP 34(a)(2).

Another comment asserted that there is an inconsistency between subdivision (b), which
requires a unanimous vote of a BAP panel to dispense with oral argument, and subdivision (g),
which allows a BAP panel by majority vote to require oral argument when the parties agree to
submit the case on the briefs. The Advisory Committee concluded that these provisions are
consistent with FRAP 34(a)(2) and (f) and with the presumption in favor of oral argument.

Rule 8021. The States’ Association of Bankruptcy Attorneys commented that
subdivision (b), which permits the assessment of costs for or against the United States, its
agencies, and officers only if authorized by law, should apply to all governmental units. The
Advisory Committee made no change to this provision, which is consistent with FRAP 39(b).

Rule 8023. In its comments, the National Conference of Bankruptcy Judges suggested
two issues for future consideration by the Advisory Committee relating to this rule, which
governs voluntary dismissals of appeals. (1) In the bankruptcy court Rule 7041 requires a
plaintiff seeking to dismiss an adversary proceeding objecting to the debtor’s discharge to
provide notice to certain parties and obtain a court order containing appropriate terms and
conditions. The NCBJ suggests the need for similar safeguards when that type of proceeding is
voluntarily dismissed on appeal. (2) Under Rule 9019 a trustee is required to obtain court
approval of any compromise or settlement. The NCBJ stated that it is not clear how Rule 9019
relates to this rule. The Advisory Committee added these issues to its list of matters for future
consideration.

Rule 8024. The National Conference of Bankruptcy Judges commented that the rule
carries forward a problem in current Rule 8016: It does not provide for the issuance of a
mandate by the appellate court and thus does not make clear when jurisdiction revests in the
bankruptcy court after the conclusion of an appeal. While the existing rule does not appear to be
disrupting bankruptcy administration unduly, the comment suggested that the Advisory
Committee consider this issue in the future. The Advisory Committee agreed to do so.
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Action Item 3. Rule 1014(b) governs the procedure for determining where cases will
proceed if petitions are filed in different districts by, against, or regarding the same debtor or
related debtors. The rule currently provides that, upon motion, the court in which the first-filed
petition is pending may determine—in the interest of justice or for the convenience of the
parties—the district or districts in which the cases will proceed. Except as otherwise ordered by
that court, proceedings in the cases in the other districts “shall be stayed by the courts in which
they have been filed” until the first court makes its determination.

The Advisory Committee proposed amending Rule 1014(b) to provide that proceedings
in subsequently filed cases are stayed only upon order of the court in which the first-filed
petition is pending and to expand the list of persons entitled to receive notice of a motion in the
first court for a determination of where the related cases should proceed. The amendment would
state more clearly what event triggers the stay of proceedings in the court in which a subsequent
petition is filed. The current rule has led to uncertainty about whether the stay goes into effect
immediately upon the filing of the second petition or only upon the filing of a motion to
determine where the cases should proceed. Rather than selecting either of these options, the
Committee decided that an order by the first court should be required. That requirement would
eliminate any uncertainty about whether a stay was in effect. It would also permit a judicial
determination—not just a party’s assertion—that the rule applies and that a stay of other
proceedings is needed.

Four sets of comments were submitted in response to the publication of the proposed
amendments. Two of the commenters—Bankruptcy Judge Robert J. Kressel and the National
Conference of Bankruptcy Judges—questioned the jurisdiction of the first court to enjoin parties
to other cases. The States’ Association of Bankruptcy Attorneys raised four issues. Its comment
stated that (1) the rule does not clearly state that the first court has exclusive authority to
determine the venue of the related cases; (2) it is not clear who can seek a determination of
where the cases can proceed; (3) the Committee Note says that the clerk can order the moving
party to provide notice, but that party will not always have the information needed to provide
notice to parties in other cases; and (4) a time limit should be imposed for seeking a
determination in the first court. Finally, Bankruptcy Judge Christopher Klein commented that
the current rule generally works well and engenders cooperation among the affected courts,
something he fears will not happen under the amended rule.

Regarding the jurisdictional issue that was raised, the Advisory Committee noted that the
rule—in its current form as well as in the proposed amended version—allows a court to order a
change of venue of cases pending in other courts. The accompanying stay provision is intended
to prevent the entry of inconsistent orders while the venue situation is resolved by the first court.

The proposed amendment both clarifies and narrows the scope of the stay provision. The
current rule applies a blanket rule that all the later-filed cases are stayed while the first court
makes the venue determination. The amended rule would limit the stay to situations in which the
first court finds that the rule in fact applies and that a stay is needed. Bankruptcy courts have
long been held to have jurisdiction to issue stays to protect the estate being administered,
including stays to protect the individuals managing the estate. Ex parte Christy, 44 U.S. 292,
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318 (1845) (recognizing the power of a court presiding over a bankruptcy case to issue stays of
other proceedings); Celotex Corp. v. Edwards, 514 U.S. 300, 313 (1995) (enforcing a bankruptcy
court’s injunction preventing judgment creditors from proceeding against sureties). Consistent
with this authority, the legitimacy of the existing rule’s stay authority has not been questioned.
The Committee concluded that an amendment that reduces the scope of that authority would be
equally valid.

In considering the comments of the States’ Association of Bankruptcy Attorneys, the
Committee concluded that the amended rule would give the first court exclusive authority to
determine where the related cases will proceed if a motion for that purpose is filed in that court.
The Committee did not support imposing a time limit for filing the motion because of the
varying circumstances in which this rule might be invoked. The Committee also concluded that
the rule did not need to be more specific about the provision of notice. It did, however, vote to
make a wording change regarding notice that was suggested by the National Conference of
Bankruptcy Judges.

Despite Judge Klein’s positive experience with current Rule 1014(b), the Committee
remained concerned that it imposes a stay of other cases at a time that is uncertain and under
circumstances of which affected courts and parties may be unaware.

The Committee therefore unanimously voted to approve the amendments to Rule 1014(b)
with one wording change.

Action Jtem 4. Rule 7004(e) governs the time during which a summons is valid after its
issuance in an adversary proceeding. The current rule provides that a summons is valid so long
as it is served within 14 days of its issuance. The Advisory Committee sought publication of an
amendment to reduce that period from 14 days to 7 days. The concern prompting the
amendment is that a 14-day delay before service of a summons may unduly limit the defendant’s
time to answer, which is calculated under Rule 7012 of the Bankruptcy Rules from the date the
summons is issued and not (as is the case under the Civil Rules) the date it is served. Because
summonses are routinely issued electronically and served by mail (as permitted under Rule
7004(b)), the Advisory Committee believed that a seven-day service window would be
sufficient.

Upon publication of the amendment, the Advisory Committee received four comments.
Each of the comments raised essentially the same issue—that a seven-day window to serve a
summons may be too short in some circumstances. Two comments noted that service by mail is
not permitted under Rule 7004(b) when the recipient’s postal address is not a “dwelling house or
usual place of abode or . . . the place where the individual regularly conducts a business or
profession.” If, for example, the recipient has only a post office box, the Bankruptcy Rules do
not provide for service by mail. Effecting service within seven days may be impracticable under
those circumstances. One comment observed that with an unrepresented plaintiff or one whose
lawyer is not a registered electronic filer, the summons will not be issued electronically. If the
party receives the summons by mail from the clerk, some or all of the seven-day period will
expire, making timely service unlikely. A similar concern was raised with respect to judges who
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require the inclusion of a scheduling order with the summons. The scheduling order might not
be prepared for several days, which could impede the ability to make timely service.

For three reasons, the Advisory Committee concluded that the concerns raised by the
comments did not justify altering or abandoning the amendment to Rule 7004(e). First, the
principal concern expressed by the comments—that a seven-day service window might be
insufficient in particular circumstances—had been contemplated by the Advisory Committee.
Those circumstances were considered to be infrequent and, if they did arise, were thought to be
best handled through a request for an enlargement of the time to serve the summons under Rule
9006(b). The comments do not suggest that the Advisory Committee was mistaken in its
consideration of the issue. In response to the comments, the Advisory Committee has added
language to the Committee Note accompanying the amendment in order to highlight the
availability of an enlargement of time under Rule 9006(b).

Second, the alternative approaches to service of summonses offered by the comments
would require significant changes to the Bankruptcy Rules. The Advisory Committee, however,
sought to make the least disruptive change that would ensure sufficient time to serve, and
respond to, a summons. The Advisory Committee rejected an alternative amendment to Rule
7012 that would lengthen the defendant’s time to answer, because that approach would not serve
the need to expedite proceedings in bankruptcy. The Advisory Committee also declined to make
more extensive changes to Rule 7004, such as adopting the Civil Rules’ method of calculating
the defendant’s time to respond.

Third, the published amendment’s 7-day time to serve a summons, although less than the
14-day period under the current rule, is close to the ten-day period that prevailed before it was
lengthened by the Time-Computation Project. The comments suggest that further study may be
warranted with respect to harmonizing the Bankruptcy and Civil Rules on issuance and service
of a summons and complaint. But that project is well beyond the scope of the published
amendment.

Accordingly, the Advisory Committee voted unanimously to recommend final approval
of the text of the amended rule as published, together with a revised Committee Note.

Action Item S. Rules 7008(b) and 7054 would be amended to change the procedure for
seeking attorney’s fees in bankruptcy proceedings. The Advisory Committee proposed the
amendments in order to clarify and to promote uniformity in the procedures for seeking an award
of attorney’s fees. Rule 7054 would be amended to include much of the substance of Civil Rule
54(d)(2). Rule 7008(b), which currently addresses attorney’s fees, would be deleted. By
bringing the Bankruptcy Rules into closer alignment with the Civil Rules, the amendments
would eliminate a potential trap for an attorney, particularly one familiar with the Civil Rules,
who might overlook the requirement in Rule 7008(b) to plead a request for attorney’s fees as a
claim in the complaint, answer, or other pleading. As under the Civil Rules, the procedure for
seeking an award of attorney’s fees would be governed exclusively by Rule 7054, unless the
governing substantive law requires the fees to be proved at trial as an element of damages.
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Two comments were submitted on these amendments. The States’ Association of
Bankruptcy Attorneys addressed the sentence in Rule 7054(b)(1), which is not proposed for
amendment, that permits the award of costs against the United States, its officers, and agencies
only to the extent permitted by law. The Association suggested that the provision be broadened
to apply to all governmental units. The other comment was submitted by attorney Louis M.
Bubala III. Mr. Bubala stated that he was “pleased especially with the proposed elimination of
Rule 7008(b) and addition of Rule 7054(b)(2) regarding claims for attorney’s fees. The current
rules have caused problems over the years, and the adoption of the procedure from the civil rules
is a good one.”

The Advisory Committee voted unanimously to approve the amendments as published.

Action Item 6. Rule 9023, which governs New Trials; Amendment of Judgments, and
Rule 9024, which governs Relief from Judgment or Order, would be amended to include a cross-
reference to proposed Rule 8008, which governs Indicative Rulings. The Advisory Committee
proposed these amendments in order to call attention at an appropriate place in the rules to that
new bankruptcy appellate rule. Rule 8008 prescribes procedures for both the bankruptcy court
and the appellate court when an indicative ruling is sought. It therefore incorporates provisions
of both Civil Rule 62.1 and FRAP 12.1. Because a litigant filing a post-judgment motion that
implicates the indicative-ruling procedure will not encounter a rule similar to Civil Rule 62.1 in
either the Part VII or Part IX rules, the Committee decided that it would be useful to include a
cross-reference to Rule 8008 in the rules governing post-judgment motions.

The only comment submitted in response to the publication of these amendments was
from the National Conference of Bankruptcy Judges. It commented that a cross-reference to
another rule is more appropriately placed in a Committee Note than in the rule itself.

The Advisory Committee voted unanimously to approve the amendments to these rules
as published because a Committee Note may not be amended without an amendment of the rule.
Furthermore, several comments on the Part VIII rules suggested that it is helpful to have a cross-
reference to another rule included in the rule, rather than in the Committee Note, because
Committee Notes are not always published in rule compilations and are often overlooked.

Action Item 7. Official Forms 3A, 3B, 61, and 6J are restyled forms for use in
individual-debtor cases that were published for comment last August. The Advisory Committee
unanimously voted to recommend them for final approval with the post-publication changes that
are indicated.

The forms were developed as part of the Advisory Committee’s ongoing Forms
Modemization Project (“FMP”), which is a multi-year endeavor of the Advisory Committee,
working in conjunction with the Federal Judicial Center and the Administrative Office of the
U.S. Courts. The dual goals of the FMP are to improve the official bankruptcy forms and to
improve the interface between the forms and available technology. The judiciary is in the
process of developing “the next generation” of CM/ECF (“Next Gen™), and the modernized
forms are being designed to use enhanced technology that will become available through Next
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Gen. From a forms perspective, the major change in Next Gen will be the ability to store all
information on forms as data so that authorized users can produce customized reports containing
the information they want from the forms, displayed in whatever format they choose.

The FMP group made a preliminary decision, endorsed by the Advisory Committee, that
the forms for individual debtors should be separated from those for entities other than
individuals. There is a greater need for the forms submitted by individuals to be less technical,
because individuals are generally less sophisticated than other entities and because individuals
may not have the assistance of counsel. Accordingly, the forms for individual debtors are
designed to use language more common in ordinary conversation, to employ more intuitive
layouts, and to include clearer instructions and examples within the forms and more extensive
separate instruction sheets.

Official Forms 3A (Application for Individuals to Pay the Filing Fee in Installments), 3B
(Application to Have the Chapter 7 Filing Fee Waived), 61 (Schedule I: Your Income), and 67
(Schedule J: Your Expenses) were selected for the initial-implementation stage of the FMP
because they make no significant change in substantive content and simply replace existing
forms that apply only in individual-debtor cases. The restyled forms all involve the debtors’
income and expenses, and they are employed by a range of users: the courts, U.S. trustees, and
case trustees, for varied purposes. The publication of these forms has already provided valuable
feedback on the FMP approach to form design, and, if adopted, their use will provide a helpful
gauge of the effectiveness of the FMP approach.

In response to the publication of these forms, 29 sets of comments were submitted, and
one letter was informally submitted to the working group. Set out below is a discussion of the
most significant comments and the changes made by the Advisory Committee in response.

General Comments. Comments on the overall project and the published forms in general
fell primarily into the following categories:

° support for the new forms;
® dislike of the new forms and a preference for maintaining the current forms;
] concern that the forms contain too much shading, too much white space, and too

many pages, all of which will increase printing, mailing, and electronic
transmission costs;

° concern that the forms will encourage pro se filings, to the detriment of the
debtors and the courts; and

° expressions of a need for a clear statement about the extent to which software-
generated forms can deviate from the graphic and formatting styles of the
proposed forms, such as by omitting instructions and omitting or collapsing
inapplicable sections.
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The Advisory Committee discussed these comments during its spring meeting. Members
first discussed the most fundamental question—whether the project should proceed
notwithstanding the negative commentary. After reviewing the reasons for the project and the
guiding principles behind the redesign, the Committee unanimously concluded that the project
should proceed.

In response to the numerous comments about shading, the Committee accepted the
FMP’s recommendation that shading should largely be eliminated. The Committee agreed with
the FMP’s redesign of the forms, which retains the black banner for the “part™ designation but
uses a different format for the title of each part. Shading was largely eliminated from the
balance of each of the forms. The Committee believes that these changes will reduce toner usage
and increase the ease with which forms are printed and reproduced.

The Advisory Committee also agreed with the FMP’s assessment regarding page length.
The increase in the page length is a function of several factors. First, in an effort to increase
accuracy and ease of use, and to create a form whose answers can populate a usable database of
answers, more specific questions are posed, and the debtor is often prompted to provide an
answer. Second, rather than providing a dense set of instructions at the beginning of a form and
then blank spaces for the answers, these forms provide instructions where the debtor is likely to
need them. Third, more space is provided to answer some of the questions. Finally, examples
are often included to help the debtor understand what information is being requested. The
Committee agreed with the FMP that this approach is likely to provide more accurate, usable
information.

The extent to which software-generated forms may deviate from the official forms is an
issue that is relevant to other forms, not just to the modernized forms. Proposed revised Rule
9009, which is part of the chapter 13 plan form and rules package presented at this meeting for
publication, provides additional guidance regarding the extent to which software-generated
forms may deviate from the official forms.

Whether the use of plain English and a more user-friendly design will encourage more
filings without the assistance of counsel has been the subject of discussion since the beginning of
this project. The preparation of comprehensive instructions that explain the impact and
complexity of a bankruptcy case and provide ample warnings about the significance of the forms
should discourage, not encourage, pro se filings. In addition, the Committee believes that it is
important that forms be understandable by all debtors, including those who are represented,
because debtors are required to sign the forms under penalty of perjury. The comments did not
cause the Committee to change its views.

Comments on Olfficial Form 34 (installment payment of filing fees). Two sets of
comments addressed this form specifically. Both suggested the need to add to the form the
option of paying a chapter 13 filing fee through the debtor’s plan. Districts differ on whether to
permit this practice, and the current form does not expressly provide this option. In view of the
fact that the practice is far from universal and the bankruptcy system has been able to
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accommodate the practice when it is allowed, the Advisory Committee decided that the form
should remain silent regarding that option.

Line 2 of the published form stated that a debtor may ask the court to extend the deadline
for payment of the final fee installment and that the debtor must explain why an extension is
needed. One comment noted that no space was provided on the form for the explanation.
Because the FMP group contemplated that such an extension would require a separate
application at a later time, and in order to avoid any confusion, reference to the possibility of an
extension was moved from the form to the instructions. This change is consistent with the form
currently in effect, which merely informs the debtor of the possibility of obtaining an extension
“for cause shown” and does not ask the debtor to provide reasons for the extension as part of the
application.

A comment proposed deletion of the instruction in the signature box not to pay “anyone
else in connection with your bankruptcy case” until the entire filing fee is paid. The comment
noted that this statement would prohibit a debtor from making payments to a chapter 13 trustee
before all of the installment payments are made. The published form changed the wording of the
current form slightly, but in a way that gave rise to this comment. Current Form 3A includes the
statement, “Until the filing fee is paid in full, I will not make any additional payment or transfer
any additional property to an attorney or any other person for services in connection with this
case” (emphasis added). The Committee agreed with the FMP that the comment should be
addressed by reinserting “for services” in the statement.

Comments on Olfficial Form 3B (waiver of filing fees). Five comments were submitted
regarding this form. Several of them stated that certain information asked for on the proposed
form should be omitted because of its irrelevance to the waiver decision. The following
information was suggested for deletion:

line 3, non-cash government assistance;

lines 12-16, various assets that the debtor owns;

line 19, payment for bankruptcy services by someone else; and

line 20, prior bankruptcy filings by the debtor or the debtor’s spouse.

The current form asks for the second and third items of information listed above, and the
Advisory Committee decided to continue requesting that information. The current form also
asks for prior bankruptcy filings by the debtor, but not by the debtor’s spouse unless the spouse
is also filing. On recommendation of the FMP, the Committee decided that the request for
information about prior filings should be limited to filings by the debtor(s), and not by a non-
filing spouse.

The decision about how to respond to the first item, non-cash government assistance, was
more complicated. The amount of non-cash government assistance may be relevant to
determining whether a debtor is able to make payments of the filing fee, since it may reduce the
debtor’s other expenses, but it is not specifically asked for on current Form 3B. The current
form asks for the total combined monthly income as computed on Schedule I. Restyled Schedule
I as published asked debtors to include the value of “[o]ther government assistance.”
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Immediately preceding that question, it asked for “unemployment compensation™ and “Social
Security,” which might have suggested to some debtors that “other government assistance”
referred only to other forms of cash assistance. At the same time, non-cash governmental
assistance should not be counted in determining whether the debtor meets an income threshold
for waiver eligibility. The interim procedures of the Judicial Conference regarding chapter 7 fee
waivers direct that “Non-cash governmental assistance (such as food stamps or housing
subsidies) 1s not included [in income].”

The comments caused the FMP group to rephrase the request for information about
governmental assistance on both Form 3B and Schedule I and to harmonize the two forms.
In completing Form 3B, the debtor is permitted to use the income calculated on Schedule 1.
Because Schedule I has been revised to direct the debtor to include non-cash governmental
assistance in income to the extent that the debtor knows the value of such assistance, on
Form 3B it is necessary to have the debtor first report the amount of income including the value
of non-cash assistance and then deduct the value of such assistance to determine the amount of
income for purposes of the fee waiver application. In response to comments that the debtor does
not always know the value of non-cash governmental assistance, both Form 3B and Schedule I
have been revised to clarify that the debtor only needs to include the value of such assistance to
the extent known. The Advisory Committee approved these changes recommended by the FMP.

Comments on Official Form 61 (income). Fourteen comments specifically addressed this
form. Several of them raised questions about when income information must be provided about
non-filing spouses. In order to clarify the requirement, the following instruction was added at
the beginning of the form: “If you are married and not filing jointly, and your spouse is living
with you, include information about your spouse. If you are separated and your spouse is not
filing with you, do not include information about your spouse.” The form specifically asks for
information about both spouses when they file jointly.

As discussed above, in response to comments about non-cash governmental assistance,
the Advisory Committee approved changes to Schedule I. As revised, the form asks the debtor
to report income from unemployment compensation, Social Security, and “Other governmental
assistance that you regularly receive.” For the last category, the form directs the debtor to
include the value of cash assistance and “the value (if known) of any non-cash assistance.”

The FMP group recommended and the Advisory Committee approved two changes to the
form’s list of payroll deductions. The proposed form now asks separately about mandatory and
voluntary contributions to retirement plans. And a new specific payroll deduction for “domestic
support obligations™ was added in response to a comment that these deductions are sufficiently
common to justify a specific listing.

Comments on Olfficial Form 6J (expenses). Fifteen comments specifically addressed
Schedule J. The part of the proposed form drawing the most comment was the inclusion in part
2 of column B (“For Chapter 13 Only — What your expenses will be if your current plan is
confirmed”). The comments displayed uncertainty about the purpose served by that column and
doubt about the accuracy of the responses that it would elicit. The FMP group recommended
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two changes, which the Advisory Committee approved, in response to those comments. First,
column B in was eliminated. Second, in order to permit districts that currently allow debtors to
use Schedules I and J to update their income and expense information, a new checkbox was
added to both forms in which a debtor can indicate that the information on the form is a
“supplement . . . as of the following date: 7

One commenter questioned the reason for the question, “Does anyone else live in your
household?” Agreeing with the FMP that the question was too broad, the Advisory Committee
approved the following changes to Part 1 of Schedule J. First, questions 1 and 2 on the
published form were combined into a single question asking about all of the debtor(s)’s
dependents, regardless of whether the dependents live with the debtor. Second, question 3 was
revised to make its financial purpose clear. In the published version of the form, question 3
asked, “Does anyone else live in your household?” Now question 3 asks, “Do your expenses
include expenses of people other than yourself and your dependents?” The question has been
converted to a simple “yes/no” format. If the debtor’s Schedule J reveals that it includes
expenses for people other than the debtor and the debtor’s dependents, interested parties may
investigate further if warranted.

Several comments questioned the inclusion of student loan payments as an expense
deduction in Schedule J. They argued that allowing this deduction represented a policy decision
that student loans can continue to be paid during a chapter 13 case without constituting unfair
discrimination against other unsecured claims that are not being paid in full. Another comment
contrasted the treatment of student loans with other nondischargeable debts that are not treated
as deductions. In response, the category of student loans as a distinct line item was eliminated.
Now debtors who are paying student loans as an expense may list those payments as an “other”
installment payment on line 21 of the form.

Just as with Schedule I, some comments questioned the treatment of non-filing spouses
on this form. To eliminate the confusion, the following wording was added to the instructions
for the form: “If you are married and are filing individually, include your non-filing spouse’s
expenses unless you are separated. If you are filing jointly and Debtor 1 and Debtor 2 keep
separate households, fill out a separate Schedule J for each debtor. Check the box at the top of
page 1 of the form for Debtor 2 to show that a separate form is being filed.” New question 1
affirmatively asks if debtor 2 lives in a separate household. If so, that debtor is directed to file a
separate Schedule J.

A2. Amendment for Which Final Approval Is Sought Without Publication. The Advisory
Committee recommends that an amendment to Official Form 23 be approved and
forwarded to the Judicial Conference. It recommends that the amended form become
effective on December 1, 2013. Because the proposed amendment is conforming in nature, the
Committee concluded that publication for comment is not required. The text of the amended
form is set out in Appendix A.

Action Item 8. Official Form 23 is the form an individual debtor files in a chapter 7 or
chapter 13 case to certify that he or she has completed a postpetition instructional course
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concerning personal financial management—a requirement for receiving a discharge. The
Supreme Court has approved an amendment to Rule 1007(b)(7), due to go into effect on
December 1, 2013, that will relieve individual debtors of the obligation to file Official Form 23
if the provider of an instructional course concerning personal financial management directly
notifies the court that the debtor has completed the course. The preface and instructions to Form
23 would be amended to reflect that change by stating that a debtor should file the form only if
the course provider has not already notified the court of the debtor’s completion of the course.

* ok % % %
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE’

For Final Approval and Transmittal to the
Judicial Conference

Rule 1014. Dismissal and Change of Venue
* ok % Kk

(b) PROCEDURE WHEN PETITIONS
INVOLVING THE SAME OR RELATED DEBTORS
ARE FILED IN DIFFERENT COURTS. If petitions
commencing cases under the Code or seeking recognition
under chapter 15 are filed in different districts by,
regarding, or against (1) the same debtor, (2) a partnership
and one or more of its general partners, (3) two or more
general partners, or (4) a debtor and an affiliate, en-metion
filed the court in the district in which the first-filed petition
filed{first—is pending and-after hearing—on—notice—to—the

o _the United_S _and ol o

* New material is underlined in red; matter to be omitted is
lined through.
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2 FEDERAL RULES OF BANKRUPTCY PROCEDURE

directed—by—the—eourt—thecourt may determine, in the
interest of justice or for the convenience of the parties, the
district or districts in which the-ease-er- any of the cases

should proceed. The court may so determine on motion

and after a hearing. with notice to the following entities in

the affected cases: the United States trustee. entities

entitled to notice under Rule 2002(a). and other entities as

the court directs. Exeept-as-otherwise-ordered-by—theThe
court—in—the_distriet_; bich ion Gled frct

pending; may order the parties to the later-filed cases not to
proceed further the-proceedings-on-the-otherpetitions-shall
be-stayed by-the-ecourtsin-which-they-have-beenfiled-until

it makes the determination is-maade.

Commaittee Note

Subdivision (b) provides a practical solution for
resolving venue issues when related cases are filed in
different districts. It designates the court in which the first-
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filed petition is pending as the decision maker if a party
seeks a determination of where the related cases should
proceed.  Subdivision (b) is amended to clarify when
proceedings in the subsequently filed cases are stayed. It
requires an order of the court in which the first-filed
petition is pending to stay proceedings in the related cases.
Requiring a court order to trigger the stay will prevent the
disruption of other cases unless there is a judicial
determination that this subdivision of the rule applies and
that a stay of related cases is needed while the court makes
its venue determination.

Notice of the hearing must be given to all debtors,
trustees, creditors, indenture trustees, and United States
trustees in the affected cases, as well as any other entity
that the court directs. Because the clerk of the court that
makes the determination often may lack access to the
names and addresses of entities in other cases, a court may
order the moving party to provide notice.

The other changes to subdivision (b) are stylistic.

Changes Made After Publication

The only change made after publication was stylistic.
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4 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 7004. Process; Service of Summons, Complaint
* ok ok k%

(e) SUMMONS: TIME LIMIT FOR SERVICE
WITHIN THE UNITED STATES. Service made under
Rule 4(e), (g), (h)(1), (I), or (G)(2) F.R.Civ.P. shall be by
delivery of the summons and complaint within +4-7 days
after the summons is issued. If service is by any authorized
form of mail, the summons and complaint shall be
deposited in the mail within +4-7 days after the summons is
issued. If a summons is not timely delivered or mailed,
another summons shal—will be issued and—served—for
service. This subdivision does not apply to service in a
foreign country.

* ok ok Kk
Committee Note

Subdivision (e) is amended to alter the period of time
during which service of the summons and complaint must
be made. The amendment reduces that period from
fourteen days to seven days after issuance of the summons.

Because Rule 7012 provides that the defendant’s time to
answer the complaint is calculated from the date the

Rules Appendix B-21



Rules Appendix B-22

FEDERAL RULES OF BANKRUPTCY PROCEDURE 5

summons is issued, a lengthy delay between issuance and
service of the summons may unduly shorten the
defendant’s time to respond. The amendment is therefore
intended to encourage prompt service after issuance of a
summons. If service of the summons within any seven-day
period is impracticable, a court retains the discretion to
enlarge that period of time under Rule 9006(b).

Changes Made After Publication

A new sentence referring to the availability of an
enlargement of time under Rule 9006(b) was added to the
Committee Note. The only other change made after
publication was stylistic.
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6 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 7008. General Rules of Pleading

Rule 8 F.R.Civ.P. applies in adversary proceedings. The
allegation of jurisdiction required by Rule 8(a) shall also
contain a reference to the name, number, and chapter of the
case under the Code to which the adversary proceeding
relates and to the district and division where the case under
the Code is pending. In an adversary proceeding before a
bankruptcy jadgecourt, the complaint, counterclaim, cross-
claim, or third-party complaint shall contain a statement
that-the-proceedingis-core-or nonecore-and—+f non-core that
the pleader does or does not consent to entry of final orders

or judgment by the bankruptcy yadgecourt.
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Committee Note

Former subdivision (a) is amended to remove the
requirement that the pleader state whether the proceeding is
core or non-core and to require in all proceedings that the
pleader state whether the party does or does not consent to
the entry of final orders or judgment by the bankruptcy
court.  Some proceedings that satisfy the statutory
definition of core proceedings, 28 U.S.C. § 157(b)(2), may
remain beyond the constitutional power of a bankruptcy
judge to adjudicate finally. The amended rule calls for the
pleader to make a statement regarding consent, whether or
not a proceeding is termed non-core. Rule 7012(b) has
been amended to require a similar statement in a responsive
pleading. The bankruptcy judge will then determine the
appropriate course of proceedings under Rule 7016.

The rule is also amended to delete subdivision (b),
which required a request for attorney’s fees always to be
pleaded as a claim in an allowed pleading. That
requirement, which differed from the practice under the
Federal Rules of Civil Procedure, had the potential to serve
as a trap for the unwary.

The procedures for seeking an award of attorney’s
fees are now set out in Rule 7054(b)(2), which makes
applicable most of the provisions of Rule 54(d)(2)
F.R.Civ.P. As specified by Rule 54(d)(2)(A) and (B)
F.R.Civ.P., a claim for attorney’s fees must be made by a
motion filed no later than 14 days after entry of the
judgment unless the governing substantive law requires
those fees to be proved at trial as an element of damages.
When fees are an element of damages, such as when the
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terms of a contract provide for the recovery of fees incurred
prior to the instant adversary proceeding, the general
pleading requirements of this rule still apply.

Changes Made After Publication

No changes were made after publication.
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Rule 7012. Defenses and Objections — When and
How Presented — By Pleading or Motion
— Motion for Judgment on the Pleadings

* ok ok % %

(b) APPLICABILITY OF RULE  12(b)-(I)

F.R.CIV.P. Rule 12(b)-(I) F.R.Civ.P. applies in adversary

proceedings. A responsive pleading shall-admit-or-deny-an

response-is-that-the proceeding-is-non-core-it shall include a

statement that the party does or does not consent to entry of

final orders or judgment by the bankruptcy judgecourt. In

Committee Note

Subdivision (b) is amended to remove the requirement
that the pleader state whether the proceeding is core or non-
core and to require in all proceedings that the pleader state
whether the party does or does not consent to the entry of
final orders or judgment by the bankruptcy court. The
amended rule also removes the provision requiring express
consent before the entry of final orders and judgments in
non-core proceedings. Some proceedings that satisfy the
statutory definition of core proceedings, 28 U.S.C.
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§ 157(b)(2), may remain beyond the constitutional power
of a bankruptcy judge to adjudicate finally. The amended
rule calls for the pleader to make a statement regarding
consent, whether or not a proceeding is termed non-core.
This amendment complements the requirements of
amended Rule 7008(a). The bankruptcy judge’s
subsequent determination of the appropriate course of
proceedings, including whether to enter final orders and
judgments or to issue proposed findings of fact and
conclusions of law, is a pretrial matter now provided for in
amended Rule 7016.

Changes Made After Publication

No changes were made after publication.

Rules Appendix B-27
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Rule 7016. Pre-Ftrial Procedures; FormulatingIssues
(a) PRETRIAL CONFERENCES: SCHEDULING:

MANAGEMENT. Rule 16 F.R.Civ.P. applies in adversary

proceedings.

(b) DETERMINING PROCEDURE. The

bankruptcv court shall decide. on its own motion or a

party’s timely motion. whether:

(1) to hear and determine the proceeding:

(2) to hear the proceeding and issue proposed

findings of fact and conclusions of law: or

(3) to take some other action.

Committee Note

This rule is amended to create a new subdivision (b)
that provides for the bankruptcy court to enter final orders
and judgment, issue proposed findings and conclusions, or
take some other action in a proceeding. The rule leaves the
decision as to the appropriate course of proceedings to the
bankruptcy court. The court’s decision will be informed by
the parties’ statements, required under Rules 7008(a),
7012(b), and 9027(a) and (e), regarding consent to the entry
of final orders and judgment. If the bankruptcy court
chooses to issue proposed findings of fact and conclusions
of law, Rule 9033 applies.
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Changes Made After Publication

No changes were made after publication.
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Rule 7054. Judgments; Costs
(a) JUDGMENTS. Rule 54(a)-(c) F.R.Civ.P.

applies in adversary proceedings.

(b) COSTS:; ATTORNEY'S FEES.

(1) Costs Other Than Atiorneyv’s Fees. The

court may allow costs to the prevailing party except
when a statute of the United States or these rules
otherwise provides. Costs against the United States,
its officers and agencies shall be imposed only to the
extent permitted by law. Costs may be taxed by the
clerk on 14 days’ notice; on motion served within
seven days thereafter, the action of the clerk may be
reviewed by the court.

(2) Attorney’s Fees.

(A) Rule  S4(d)y(2)A)-(C) and (E)

F.R.Civ.P. applies in adversary proceedings

except for the reference in Rule 54(d)(2)C) to

Rule 78.
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(B) By local rule. the court may establish

special procedures to resolve fee-related issues

without extensive evidentiary hearings.

Committee Note

Subdivision (b) is amended to prescribe the procedure
for seeking an award of attorney’s fees and related
nontaxable expenses in adversary proceedings. It does so
by adding new paragraph (2) that incorporates most of the
provisions of Rule 54(d)(2) F.R.Civ.P. The title of
subdivision (b) is amended to reflect the new content, and
the previously existing provision governing costs is
renumbered as paragraph (1) and re-titled.

As provided in Rule 54(d)(2)(A), new subsection
(b)(2) does not apply to fees recoverable as an element of
damages, as when sought under the terms of a contract
providing for the recovery of fees incurred prior to the
instant adversary proceeding. Such fees typically are
required to be claimed in a pleading.

Rule 54(d)(2)(D) F.R.Civ.P. does not apply in
adversary proceedings insofar as it authorizes the referral of
fee matters to a master or a magistrate judge. The use of
masters is not authorized in bankruptcy cases, see Rule
9031, and 28 U.S.C. § 636 does not authorize a magistrate
judge to exercise jurisdiction upon referral by a bankruptcy
judge. The remaining provision of Rule 54(d)(2)(D) is
expressed in subdivision (b)(2)(B) of this rule.

Rules Appendix B-31
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Rule 54(d)(2)(C) refers to Rule 78 F.R.Civ.P., which
is not applicable in adversary proceedings. Accordingly,
that reference is not incorporated by this rule.

Changes Made After Publication

No changes were made after publication.
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Rule 9023. New Trials; Amendment of Judgments
Except as provided in this rule and Rule 3008,
Rule 59 F.R.Civ.P. applies in cases under the Code. A
motion for a new trial or to alter or amend a judgment shall
be filed, and a court may on its own order a new trial, no
later than 14 days after entry of judgment.  In some

circumstances. Rule 8008 governs post-judement motion

practice after an appeal has been docketed and is pending.

Committee Note

This rule is amended to include a cross-reference to
Rule 8008. That rule governs the issuance of an indicative
ruling when relief is sought that the court lacks authority to
grant because of an appeal that has been docketed and is
pending.

Changes Made After Publication and Comment

No changes were made after publication and
comment.

Rules Appendix B-33
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Rule 9024. Relief from Judgment or Order

Rule 60 F.R.Civ.P. applies in cases under the Code
except that (1) a motion to reopen a case under the Code or
for the reconsideration of an order allowing or disallowing
a claim against the estate entered without a contest is not
subject to the one-year limitation prescribed in Rule 60(c),
(2) a complaint to revoke a discharge in a chapter 7
liquidation case may be filed only within the time allowed
by § 727(e) of the Code, and (3) a complaint to revoke an
order confirming a plan may be filed only within the time
allowed by § 1144, § 1230, or § 1330. In some

circumstances. Rule 8008 g¢overns post-judement motion

practice after an appeal has been docketed and is pendinge.

Committee Note

This rule is amended to include a cross-reference to
Rule 8008. That rule governs the issuance of an indicative
ruling when relief is sought that the court lacks authority to
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grant because of an appeal that has been docketed and is
pending.

Changes Made After Publication

No changes were made after publication.
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Rule 9027. Removal

(a) NOTICE OF REMOVAL.

(1) Where filed,; form and content. A notice of
removal shall be filed with the clerk for the district
and division within which is located the state or
federal court where the civil action is pending. The
notice shall be signed pursuant to Rule 9011 and
contain a short and plain statement of the facts which
entitle the party filing the notice to remove, contain a
statement that upon removal of the claim or cause of
action-the-proceeding-iscore-or-non-core-and—f non-
eore, that-the party filing the notice does or does not
consent to entry of final orders or judgment by the
bankruptcy judgecourt, and be accompanied by a copy

of all process and pleadings.

% ok ok ok %

(¢) PROCEDURE AFTER REMOVAL.

* 3k ok ok ok
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(3) Any party who has filed a pleading in

connection with the removed claim or cause of action,

other than the party filing the notice of removal, shall

file a statement-admitting-or denying-any-allegationin
the-netice-of removal-that-uponremoval-of theclaim
Hthestatement—alleges—thatthe proceeding—is—non-
eore;—it——shall—state—that the party does or does not

consent to entry of final orders or judgment by the

bankruptcy judgecourt. A statement required by this

paragraph shall be signed pursuant to Rule 9011 and

shall be filed not later than 14 days after the filing of

the notice of removal. Any party who files a

statement pursuant to this paragraph shall mail a copy

to every other party to the removed claim or cause of

action.

Rules Appendix B-37
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% ok ok ok ok
Committee Note

Subdivisions (a)(1) and (e)(3) are amended to delete
the requirement for a statement that the proceeding is core
or non-core and to require in all removed actions a
statement that the party does or does not consent to the
entry of final orders or judgment by the bankruptcy court.
Some proceedings that satisfy the statutory definition of
core proceedings, 28 U.S.C. § 157(b)(2), may remain
beyond the constitutional power of a bankruptcy judge to
adjudicate finally. The amended rule calls for a statement
regarding consent at the time of removal, whether or not a
proceeding is termed non-core.

The party filing the notice of removal must include a
statement regarding consent in the notice, and the other
parties who have filed pleadings must respond in a separate
statement filed within 14 days after removal. If a party to
the removed claim or cause of action has not filed a
pleading prior to removal, however, there is no need to file
a separate statement under subdivision (e)(3), because a
statement regarding consent must be included in a
responsive pleading filed pursuant to Rule 7012(b). Rule
7016 governs the bankruptcy court’s decision whether to
hear and determine the proceeding, issue proposed findings
of fact and conclusions of law, or take some other action in
the proceeding.
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Changes Made After Publication

No changes were made after publication.
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Rule 9033. Review—of-Proposed Findings of Fact and
Conclusions of Law in—Noen-Core

Proceedings
(a) SERVICE. In—nen-ecore—proceedings—heard
purswantto28U-S-C—§15H e} H-In a proceeding in which
the bankruptcy court has issued the-bankrupteyjudge shall

file-proposed findings of fact and conclusions of law.— Fthe

clerk shall serve forthwith copies on all parties by mail and

note the date of mailing on the docket.

¥ ok ok ok ok

Committee Note

Subdivision (a) is amended to delete language limiting
this provision to non-core proceedings. Some proceedings
that satisfy the statutory definition of core proceedings, 28
U.S.C. § 157(b)(2), may remain beyond the constitutional
power of a bankruptcy judge to adjudicate finally. If the
bankruptcy court decides, pursuant to Rule 7016, that it is
appropriate to issue proposed findings of fact and
conclusions of law in a proceeding, this rule governs the
subsequent procedures.

Changes Made After Publication

No changes were made after publication.
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Rule

8001.

8002.

8003.

8004.

8005.

8006.

PART VIII. BANKRUPTCY APPEALS’
For Final Approval and Transmittal to the
Judicial Conference
| Scope of Part VIII Rules; Definition of
“BAP”’; Method of Transmission

Time for Filing Notice of Appeal

Appeal as of Right—How Taken; Docketing
the Appeal

Appeal by Leave—How Taken; Docketing
the Appeal

Election to Have an Appeal Heard by the
District Court Instead of the BAP

Certifying a Direct Appeal to the Court of

* The proposed amendments to Part VIII of the Bankruptcy Rules
are comprehensive. Existing rules have been reorganized and
renumbered, some rules have been combined, and provisions of
other rules have been moved to new locations. Much of the
language of the existing rules has been restyled. Because of the
comprehensive nature of the proposed revision, it is not possible to
present the amendments in a redlined version that points out
changes to the existing rules. Nor can the proposed revision be
presented in a comparative format as was previously used for the
restyled Evidence Rules.

Rules Appendix B-41



FEDERAL RULES OF BANKRUPTCY PROCEDURE 25

Appeals

8007. Stay Pending Appeal; Bonds; Suspension of
Proceedings

8008. Indicative Rulings

80009. Record on Appeal; Sealed Documents

8010. Completing and Transmitting the Record

8011. Filing and Service; Signature

8012. Corporate Disclosure Statement

8013. Motions; Intervention

8014. Briefs

8015. Form and Length of Briefs; Form of
Appendices and Other Papers

8016. Cross-Appeals

8017. Brief of an Amicus Curiae

8018. Serving and Filing Briefs; Appendices

8019. Oral Argument

8020. Frivolous Appeal and Other Misconduct

Rules Appendix B-42
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8021.

8022.

8023.

8024.

8025.

8026.

8027.

8028.

Costs

Motion for Rehearing

Voluntary Dismissal

Clerk’s Duties on Disposition of the Appeal
Stay of a District Court or BAP Judgment
Rules by Circuit Councils and District
Courts; Procedure When There is No
Controlling Law

Notice of a Mediation Procedure

Suspension of Rules in Part VIII

Rules Appendix B-43
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Rule 8001. Scope of Part VIII Rules; Definition of
“BAP”; Method of Transmission

(a) GENERAL SCOPE. These Part VIII rules
govern the procedure in a United States district court and a
bankruptcy appellate panel on appeal from a judgment, order,
or decree of a bankruptcy court. They also govern certain
procedures on appeal to a United States court of appeals
under 28 U.S.C. § 158(d).

(b) DEFINITION OF “BAP.” “BAP” means a
bankruptcy appellate panel established by a circuit’s judicial
council and authorized to hear appeals from a bankruptcy
court under 28 U.S.C. § 158.

(c) METHOD OF TRANSMITTING
DOCUMENTS. A document must be sent electronically
under these Part VIII rules, unless it is being sent by or to an

individual who is not represented by counsel or the court’s
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governing rules permit or require mailing or other means of
delivery.
COMMITTEE NOTE

These Part VIII rules apply to appeals under 28 U.S.C.
§ 158(a) from bankruptcy courts to district courts and BAPs.
The Federal Rules of Appellate Procedure generally govern
bankruptcy appeals to courts of appeals.

Eight of the Part VIII rules do, however, relate to
appeals to courts of appeals. Rule 8004(e) provides that the
authorization by a court of appeals of a direct appeal of a
bankruptcy court’s interlocutory order or decree constitutes
a grant of leave to appeal. Rule 8006 governs the procedure
for certification under 28 U.S.C. § 158(d)(2) of a direct appeal
from a judgment, order, or decree of a bankruptcy court to a
court of appeals. Rule 8007 addresses stays pending a direct
appeal to a court of appeals. Rule 8008 authorizes a
bankruptcy court to issue an indicative ruling while an appeal
is pending in a court of appeals. Rules 8009 and 8010 govern
the record on appeal in a direct appeal to a court of appeals.
Rule 8025 governs the granting of a stay of a district court or
BAP judgment pending an appeal to the court of appeals.
And Rule 8028 authorizes the court of appeals to suspend
applicable Part VIII rules in a particular case, subject to
certain enumerated exceptions.

These rules take account of the evolving technology
in the federal courts for the electronic filing, storage, and

Rules Appendix B-45
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transmission of documents. Except as applied to pro se
parties, the Part VIII rules require documents to be sent
electronically, unless applicable court rules or orders
expressly require or permit another means of sending a
particular document.

Changes Made After Publication

No changes were made after publication.
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Rule 8002. Time for Filing Notice of Appeal

(a) IN GENERAL.

(1) Fourteen-Day Period. Exceptas provided
in subdivisions (b) and (c), a notice of appeal must be
filed with the bankruptcy clerk within 14 days after
entry of the judgment, order, or decree being
appealed.

(2) Filing Before the Entry of Judgment. A
notice of appeal filed after the bankruptcy court
announces a decision or order—but before entry of the
judgment, order, or decree—is treated as filed on the
date of and after the entry.

(3) Multiple Appeals. 1f one party files a
timely notice of appeal, any other party may file a
notice of appeal within 14 days after the date when the

first notice was filed, or within the time otherwise

Rules Appendix B-47
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allowed by this rule, whichever period ends later.

(4) Mistaken Filing in Another Court. If a
notice of appeal is mistakenly filed in a district court,
BAP, or court of appeals, the clerk of that court must
state on the notice the date on which it was received
and transmit it to the bankruptcy clerk. The notice of
appeal is then considered filed in the bankruptcy court
on the date so stated.

(b) EFFECT OF A MOTION ON THE TIME TO

APPEAL.

(1) In General. If a party timely files in the
bankruptcy court any of the following motions, the
time to file an appeal runs for all parties from the
entry of the order disposing of the last such remaining
motion:

(A) to amend or make additional
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findings under Rule 7052, whether or not
granting the motion would alter the judgment;
(B) to alter or amend the judgment

under Rule 9023;

(C) for a new trial under Rule 9023;
or

(D) for relief under Rule 9024 if the
motion is filed within 14 days after the
judgment is entered.

(2) Filing an Appeal Before the Motion is
Decided. If a party files a notice of appeal after the
court announces or enters a judgment, order, or
decree—but before it disposes of any motion listed in
subdivision (b)(1)—the notice becomes effective
when the order disposing of the last such remaining

motion is entered.

Rules Appendix B-49
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(3) Appealing the Ruling on the Motion. If a
party intends to challenge an order disposing of any
motion listed in subdivision (b)(1)—or the alteration
or amendment of a judgment, order, or decree upon
the motion—the party must file a notice of appeal or
an amended notice of appeal. The notice or amended
notice must comply with Rule 8003 or 8004 and be
filed within the time prescribed by this rule, measured
from the entry of the order disposing of the last such
remaining motion.

(4) No Additional Fee. No additional fee is
required to file an amended notice of appeal.

(c) APPEAL BY AN INMATE CONFINED IN AN

INSTITUTION.

(1) In General. If an inmate confined in an

institution files a notice of appeal from a judgment,
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order, or decree of a bankruptcy court, the notice is
timely if it is deposited in the institution’s internal
mail system on or before the last day for filing. If the
institution has a system designed for legal mail, the
inmate must use that system to receive the benefit of
this rule. Timely filing may be shown by a
declaration in compliance with 28 U.S.C. § 1746 or
by a notarized statement, either of which must set
forth the date of deposit and state that first-class
postage has been prepaid.

(2) Multiple Appeals. If an inmate files under
this subdivision the first notice of appeal, the 14-day
period provided in subdivision (a)(3) for another party
to file a notice of appeal runs from the date when the
bankruptcy clerk dockets the first notice.

(d) EXTENDING THE TIME TO APPEAL.

Rules Appendix B-51
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(1) When the Time May be Extended. Except
as provided in subdivision (d)(2), the bankruptcy
court may extend the time to file a notice of appeal
upon a party’s motion that is filed:

(A) within the time prescribed by this
rule; or

(B) within 21 days after that time, if
the party shows excusable neglect.

(2) When the Time May Not be Extended. The
bankruptcy court may not extend the time to file a
notice of appeal if the judgment, order, or decree
appealed from:

(A) grants relief from an automatic
stay under § 362, 922, 1201, or 1301 of the

Code;

(B) authorizes the sale or lease of
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property or the use of cash collateral under §

363 of the Code;

(C) authorizes the obtaining of credit
under § 364 of the Code;

(D) authorizes the assumption or
assignment of an executory contract or
unexpired lease under § 365 of the Code;

(E) approves a disclosure statement
under § 1125 of the Code; or

(F) confirms aplanunder § 943, 1129,
1225, or 1325 of the Code.

(3) Time Limits on an Extension. No
extension of time may exceed 21 days after the time
prescribed by this rule, or 14 days after the order
granting the motion to extend time is entered,

whichever is later.

Rules Appendix B-53
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COMMITTEE NOTE

This rule is derived from former Rule 8002 and
F.R.App.P. 4(a) and (c). With the exception of subdivision
(c), the changes to the former rule are stylistic. The rule
retains the former rule’s 14-day time period for filing a notice
of appeal, as opposed to the longer periods permitted for
appeals in civil cases under F.R. App.P. 4(a).

Subdivision (a) continues to allow any other party to
file a notice of appeal within 14 days after the first notice of
appeal is filed, or thereafter to the extent otherwise authorized
by this rule. Subdivision (a) also retains provisions of the
former rule that prescribe the date the notice of appeal is
deemed filed if the appellant files it prematurely or in the
wrong court.

Subdivision (b), like former Rule 8002(b) and
F.R.App.P. 4(a), tolls the time for filing a notice of appeal
when certain postjudgment motions are filed, and it prescribes
the effective date of a notice of appeal that is filed before the
court disposes of all of the specified motions. As under the
former rule, a party that wants to appeal the court’s
disposition of the motion or the alteration or amendment of a
judgment, order, or decree in response to such a motion must
file a notice of appeal or, if it has already filed one, an
amended notice of appeal.

Although Rule 8003(2)(3)(C) requires a notice of
appeal to be accompanied by the required fee, no additional
fee is required for the filing of an amended notice of appeal.
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Subdivision (c) mirrors the provisions of F.R.App.P.
4(c)(1) and (2), which specify timing rules for a notice of
appeal filed by an inmate confined in an institution.

Subdivision (d) continues to allow the court to grant
an extension of time to file a notice of appeal, except with
respect to certain specified judgments, orders, and decrees.

Changes Made After Publication

Stylistic changes were made to the title of subdivision
(b)(3) and to subdivision (c)(1).
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Rule 8003. Appeal as of Right—How Taken; Docketing

the Appeal
1 (a) FILING THE NOTICE OF APPEAL.
2 (1) In General. An appeal from a judgment,
3 order, or decree of a bankruptcy court to a district
4 court or BAP under 28 U.S.C. § 158(a)(1) or (a)(2)
5 may be taken only by filing a notice of appeal with the
6 bankruptcy clerk within the time allowed by Rule
7 8002.
8 (2) Effect of Not Taking Other Steps. An
9 appellant's failure to take any step other than the
10 timely filing of a notice of appeal does not affect the
11 validity of the appeal, but is ground only for the
12 district court or BAP to act as it considers appropriate,
13 including dismissing the appeal.
14 (3) Contents. The notice of appeal must:

Rules Appendix B-56
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(A)  conform substantially to the
appropriate Official Form;

(B) be accompanied by the
judgment, order, or decree, or the part of it,
being appealed; and

(C) be accompanied by the
prescribed fee.

(4) Additional Copies. If requested to do so,
the appellant must furnish the bankruptcy clerk with
enough copies of the notice to enable the clerk to
comply with subdivision (c).

(b) JOINT OR CONSOLIDATED APPEALS.

(1) Joint Notice of Appeal. When two or
more parties are entitled to appeal from a judgment,
order, or decree of a bankruptcy court and their

interests make joinder practicable, they may file a

Rules Appendix B-57
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joint notice of appeal. They may then proceed on
appeal as a single appellant.

(2) Consolidating Appeals. When parties
have separately filed timely notices of appeal, the
district court or BAP may join or consolidate the
appeals.

(¢) SERVING THE NOTICE OF APPEAL.

(1) Serving Parties and Transmitting to the
United States Trustee. The bankruptcy clerk must
serve the notice of appeal on counsel of record for
each party to the appeal, excluding the appellant, and
transmit it to the United States trustee. If a party is
proceeding pro se, the clerk must send the notice of
appeal to the party’s last known address. The clerk
must note, on each copy, the date when the notice of

appeal was filed.
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(2) Effect of Failing to Serve or Transmit
Notice. The bankruptcy clerk’s failure to serve notice
on a party or transmit notice to the United States
trustee does not affect the validity of the appeal.

(3) Noting Service on the Docket. The clerk
must note on the docket the names of the parties
served and the date and method of the service.

(d) TRANSMITTING THE NOTICE OF APPEAL

TO THE DISTRICT COURT OR BAP; DOCKETING THE

APPEAL.

(1) Transmitting the Notice. The bankruptcy
clerk must promptly transmit the notice of appeal to
the BAP clerk if a BAP has been established for
appeals from that district and the appellant has not
elected to have the district court hear the appeal.

Otherwise, the bankruptcy clerk must promptly

Rules Appendix B-59
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transmit the notice to the district clerk.

(2) Docketing in the District Court or BAP.
Upon receiving the notice of appeal, the district or
BAP clerk must docket the appeal under the title of
the bankruptcy case and the title of any adversary
proceeding, and must identify the appellant, adding

the appellant’s name if necessary.

COMMITTEE NOTE

This rule is derived from several former Bankruptcy
Rule and Appellate Rule provisions. It addresses appeals as
of right, joint and consolidated appeals, service of the notice
of appeal, and the timing of the docketing of an appeal in the
district court or BAP.

Subdivision (a) incorporates, with stylistic changes,
much of the content of former Rule 8001(a) regarding the
taking of an appeal as of right under 28 U.S.C. § 158(a)(1) or
(2). The rule now requires that the judgment, order, or decree
being appealed be attached to the notice of appeal.

Subdivision (b), which is an adaptation of F.R. App.P.
3(b), permits the filing of a joint notice of appeal by multiple
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appellants that have sufficiently similar interests that their
joinder is practicable. It also allows the district court or BAP
to consolidate appeals taken separately by two or more
parties.

Subdivision (c) is derived from former Rule 8004 and
F.R.App.P. 3(d). Under Rule 8001(c), the former rule’s
requirement that service of the notice of appeal be
accomplished by mailing is generally modified to require that
the bankruptcy clerk serve counsel by electronic means.
Service on pro se parties must be made by sending the notice
to the address most recently provided to the court.

Subdivision (d) modifies the provision of former Rule
8007(b), which delayed the docketing of an appeal by the
district court or BAP until the record was complete and the
bankruptcy clerk transmitted it. The new provision, adapted
from F.R.App.P. 3(d) and 12(a), requires the bankruptcy clerk
to promptly transmit the notice of appeal to the clerk of the
district court or BAP. Upon receipt of the notice of appeal,
the district or BAP clerk must docket the appeal. Under this
procedure, motions filed in the district court or BAP prior to
completion and transmission of the record can generally be
placed on the docket of an already pending appeal.

Changes Made After Publication

In subdivision (d)(2), the direction for docketing a
bankruptcy appeal was changed to reflect the fact that many
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bankruptcy appeals have dual titles—the bankruptcy case
itself and the adversary proceeding that is the subject of the
appeal. Stylistic changes were made to subdivision (c)(1).
Conforming changes were made to the Committee Note.
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Rule 8004. Appeal by Leave—How Taken; Docketing the
Appeal

(a) NOTICE OF APPEAL AND MOTION FOR
LEAVE TO APPEAL. To appeal from an interlocutory order
or decree of a bankruptcy court under 28 U.S.C. § 158(a)(3),
a party must file with the bankruptcy clerk a noﬁce of appeal
as prescribed by Rule 8003(a). The notice must:

(1) be filed within the time allowed by

Rule 8002;

(2) be accompanied by a motion for leave to

appeal prepared in accordance with subdivision (b);

and

(3) unless served electronically using the
court’s transmission equipment, include proof of

service in accordance with Rule 8011(d).

(b) CONTENTS OF THE MOTION; RESPONSE.

Rules Appendix B-63
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(1) Contents. A motion for leave to appeal
under 28 U.S.C. § 158(a)(3) must include the
following:

(A) the facts necessary to understand
the question presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why leave to appeal
should be granted; and

(E) a copy of the interlocutory order
or decree and any related opinion or
memorandum.

(2) Response. A party may file with the
district or BAP clerk a response in opposition or a
cross-motion within 14 days after the motion is

served.
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(¢) TRANSMITTING THE NOTICE OF APPEAL

AND THE MOTION; DOCKETING THE APPEAL;

DETERMINING THE MOTION.

(1) Transmitting to the District Court or BAP.
The bankruptcy clerk must promptly transmit the
notice of appeal and the motion for leave to the BAP
clerk if a BAP has been established for appeals from
that district and the appellant has not elected to have
the district court hear the appeal. Otherwise, the
bankruptcy clerk must promptly transmit the notice
and motion to the district clerk.

(2) Docketing in the District Court or BAP.
Upon receiving the notice and motion, the district or
BAP clerk must docket the appeal under the title of
the bankruptcy case and the title of any adversary

proceeding, and must identify the appellant, adding
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the appellant’s name if necessary.

(3) Oral Argument Not Required. The motion
and any response or cross-motion are submitted
without oral argument unless the district court or BAP
orders otherwise.

(d) FAILURE TO FILE A MOTION WITH A
NOTICE OF APPEAL. If an appellant timely ﬁles. a notice
of appeal under this rule but does not include a motion for
leave, the district court or BAP may order the appellant to file
a motion for leave, or treat the notice of appeal as a motion
for leave and either grant or deny it. If the court orders that a
motion for leave be filed, the appellant must do so within 14
days after the order is entered, unless the order provides
otherwise.

(e) DIRECT APPEAL TO A COURT OF APPEALS.

If leave to appeal an interlocutory order or decree is required
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under 28 U.S.C. § 158(a)(3), an authorization of a direct
appeal by the court of appeals under 28 U.S.C. § 158(d)(2)
satisfies the requirement.

COMMITTEE NOTE

This rule is derived from former Rules 8001(b) and
8003 and F.R.App.P. 5. It retains the practice for
interlocutory bankruptcy appeals of requiring a notice of
appeal to be filed along with a motion for leave to appeal.
Like current Rule 8003, it alters the timing of the docketing
of the appeal in the district court or BAP.

Subdivision (a) requires a party seeking leave to
appeal under 28 U.S.C. § 158(a)(3) to file with the bankruptcy
clerk both a notice of appeal and a motion for leave to appeal.

Subdivision (b) prescribes the contents of the motion,
retaining the requirements of former Rule 8003(a). It also
continues to allow another party to file a cross-motion or
response to the appellant’s motion. Because of the prompt
docketing of the appeal under the current rule, the cross-
motion or response must be filed in the district court or BAP,
rather than in the bankruptcy court as the former rule required.

Subdivision (c) requires the bankruptcy clerk to
transmit promptly to the district court or BAP the notice of
appeal and the motion for leave to appeal. Upon receipt of
the notice and the motion, the district or BAP clerk must
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docket the appeal. Unless the district court or BAP orders
otherwise, no oral argument will be held on the motion.

Subdivision (d) retains the provisions of former Rule
8003(c). It provides that if the appellant timely files a notice
of appeal, but fails to file a motion for leave to appeal, the
court can either direct that a motion be filed or treat the notice
of appeal as the motion and either grant or deny leave.

Subdivision (e), like former Rule 8003(d), treats the
authorization of a direct appeal by the court of appeals as a
grant of leave to appeal under 28 U.S.C. § 158(a)(3) if the
district court or BAP has not already granted leave. Thus, a
separate order granting leave to appeal is not required. If the
court of appeals grants permission to appeal, the record must
be assembled and transmitted in accordance with Rules 8009
and 8010.

Changes Made After Publication

In subdivision (c)(2), the direction for docketing a
bankruptcy appeal was changed to reflect the fact that many
bankruptcy appeals have dual titles—the bankruptcy case
itself and the adversary proceeding that is the subject of the
appeal. As published, subdivision (c)(3) stated that the court
must dismiss the appeal if the motion for leave to appeal is
denied. That sentence was deleted.
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Rule 8005. Election to Have an Appeal Heard by the
District Court Instead of the BAP

(a) FILING OF A STATEMENT OF ELECTION.
To elect to have an appeal heard by the district court, a party
must:

(1) file a statement of election that conforms
substantially to the appropriate Official Form; and
(2) do so within the time prescribed by 28

U.S.C. § 158(c)(1).

(b) TRANSMITTING THE DOCUMENTS
RELATED TO THE APPEAL. Upon receiving an
appellant’s timely statement of election, the bankruptcy clerk
must transmit to the district clerk all documents related to the
appeal. Upon receiving a timely statement of election by a
party other than the appellant, the BAP clerk must transmit

to the district clerk all documents related to the appeal and
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notify the bankruptcy clerk of the transmission.

(c) DETERMINING THE VALIDITY OF AN
ELECTION. A party seeking a determination of the validity
of an election must file a motion in the court where the appeal
is then pending. The motion must be filed within 14 days
after the statement of election is filed.

(d) MOTION FOR LEAVE WITHOUT A NOTICE
OF APPEAL—EFFECT ON THE TIMING OF AN
ELECTION. If an appellant moves for leave to appeal under
Rule 8004 but fails to file a separate notice of appeal with the
motion, the motion must be treated as a notice of appeal for
purposes of determining the timeliness of a statement of
election.

COMMITTEE NOTE
This rule, which implements 28 U.S.C. § 158(c)(1), is

derived from former Rule 8001(e). It applies only in districts
in which an appeal to a BAP is authorized.
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As the former rule required, subdivision (a) provides
that an appellant that elects to have a district court, rather than
a BAP, hear its appeal must file with the bankruptcy clerk a
statement of election when it files its notice of appeal. The
statement must conform substantially to the appropriate
Official Form. For appellants, that statement is included in
the Notice of Appeal Official Form. If a BAP has been
established for appeals from the bankruptcy court and the
appellant does not file a timely statement of election, any
other party that elects to have the district court hear the appeal
must file a statement of election with the BAP clerk no later
than 30 days after service of the notice of appeal.

Subdivision (b) requires the bankruptcy clerk to
transmit all appeal documents to the district clerk if the
appellant files a timely statement of election. If the appellant
does not make that election, the bankruptcy clerk must
transmit those documents to the BAP clerk. Upon a timely
election by any other party, the BAP clerk must promptly
transmit the appeal documents to the district clerk and notify
the bankruptcy clerk that the appeal has been transferred.

Subdivision (c) provides a new procedure for the
resolution of disputes regarding the validity of an election. A
motion seeking the determination of the validity of an election
must be filed no later than 14 days after the statement of
election is filed. Nothing in this rule prevents a court from
determining the validity of an election on its own motion.

Subdivision (d) provides that, in the case of an appeal
by leave, if the appellant files a motion for leave to appeal but
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fails to file a notice of appeal, the filing and service of the
motion will be treated for timing purposes under this rule as
the filing and service of the notice of appeal.

Changes Made After Publication

In subdivision (b), a requirement was added that the
BAP clerk notify the bankruptcy clerk if an appeal is
transferred from the BAP to the district court upon the
election of an appellee. Conforming and clarifying changes
were made to the Committee Note.
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Rule 8006. Certifying a Direct Appeal to the Court of
Appeals

(a) EFFECTIVE DATE OF A CERTIFICATION. A
certification of a judgment, order, or decree of a bankruptcy
court for direct review in a court of appeals under 28 U.S.C.
§ 158(d)(2) is effective when:

(1) the certification has been filed;
(2) atimely appeal has been taken under Rule

8003 or 8004; and

(3) the notice of appeal has become effective

under Rule 8002.

(b) FILING THE CERTIFICATION. The
certification must be filed with the clerk of the court where
the matter is pending. For purposes of this rule, a matter
remains pending in the bankruptcy court for 30 days after the

effective date under Rule 8002 of the first notice of appeal
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from the judgment, order, or decree for which direct review
is sought. A matter is pending in the district court or BAP
thereafter.

(¢) JOINT CERTIFICATION BY ALL
APPELLANTS AND APPELLEES. A joint certification by
all the appellants and appellees under 28 U.S.C.
§ 158(d)(2)(A) must be made by using the appropriate
Official Form. The parties may supplement the certification
with a short statement of the basis for the certification, which
may include the information listed in subdivision (f)(2).

(d) THE COURT THAT MAY MAKE THE
CERTIFICATION. Only the court where the matter is
pending, as provided in subdivision (b), may certify a direct
review on request of parties or on its own motion.

(¢) CERTIFICATION ON THE COURT’S OWN

MOTION.
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(1) How Accomplished. A certification on the
court’s own motion must be set forth in a separate
document. The clerk of the certifying court must
serve it on the parties to the appeal in the manner
required for service of a notice of appeal under Rule
8003(c)(1). The certification must be accompanied by
an opinion or memorandum that contains the
information required by subdivision (f)(2)(A)-(D).

(2) Supplemental Statement by a Party.
Within 14 days after the court’s certification, a party
may file with the clerk of the certifying court a short
supplemental statement regarding the merits of

certification.

(f) CERTIFICATION BY THE COURT ON

REQUEST.

(1) How Requested. A request by a party for
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47 certification that a circumstance specified in 28
48 U.S.C. §158(d)(2)(A)(1)-(ii1) applies—or arequest by
49 a majority of the appellants and a majority of the
50 appellees—must be filed with the clerk of the court
51 where the matter is pending within 60 days after the
52 entry of the judgment, order, or decree.

53 (2) Service and Contents. The request must
54 be served on all parties to the appeal in the manner
55 required for service of a notice of appeal under Rule
56 8003(c)(1), and it must include the following:

57 (A) the facts necessary to understand
58 the question presented;

59 (B) the question itself;

60 (C) the relief sought;

61 (D) the reasons why the direct appeal
62 should be allowed, including which
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circumstance specified in 28 U.S.C. §
158(d)(2)(A)(1)-(iii) applies; and

(E) a copy of the judgment, order, or
decree and any related opinion or
memorandum.

(3) Time to File a Response or a Cross-
Request. A party may file a response to the request
within 14 days after the request is served, or such
other time as the court where the matter is pending
allows. A party may file a cross-request for
certification within 14 days after the request is served,
or within 60 days after the entry of the judgment,
order, or decree, whichever occurs first.

(4) Oral Argument Not Required. The
request, cross-request, and any response are submitted

without oral argument unless the court where the
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matter is pending orders otherwise.

(5) Form and Service of the Certification. 1f
the court certifies a direct appeal in response to the
request, it must do so in a separate document. The
certification must be served on the parties to the
appeal in the manner required for service of a notice
of appeal under Rule 8003(c)(1).

(g) PROCEEDING IN THE COURT OF APPEALS
FOLLOWING A CERTIFICATION. Within 30 days after
the date the certification becomes effective under subdivision
(a), a request for permission to take a direct appeal to the
court of appeals must be filed with the circuit clerk in
accordance with F. R. App. P. 6(c).

COMMITTEE NOTE
This rule is derived from former Rule 8001(f), and it

provides the procedures for the certification of a direct appeal
of a judgment, order, or decree of a bankruptcy court to the
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court of appeals under 28 U.S.C. § 158(d)(2). Once a case
has been certified in the bankruptcy court, the district court,
or the BAP for direct appeal and a request for permission to
appeal has been timely filed with the circuit clerk, the Federal
Rules of Appellate Procedure govern further proceedings in
the court of appeals.

Subdivision (a), like the former rule, requires that an
appeal be properly taken—now under Rule 8003 or
8004—before a certification for direct review in the court of
appeals takes effect. This rule requires the timely filing of a
notice of appeal under Rule 8002 and accounts for the delayed
effectiveness of a notice of appeal under the circumstances
specified in that rule. Ordinarily, a notice of appeal is
effective when it is filed in the bankruptcy court. Rule 8002,
however, delays the effectiveness of a notice of appeal when
(1) itis filed after the announcement of a decision or order but
prior to the entry of the judgment, order, or decree; or (2) it is
filed after the announcement or entry of a judgment, order, or
decree but before the bankruptcy court disposes of certain
postjudgment motions.

When the bankruptcy court enters an interlocutory
order or decree thatis appealable under 28 U.S.C. § 158(a)(3),
certification for direct review in the court of appeals may take
effect before the district court or BAP grants leave to appeal.
The certification is effective when the actions specified in
subdivision (a) have occurred. Rule 8004(e) provides that if
the court of appeals grants permission to take a direct appeal
before leave to appeal an interlocutory ruling has been
granted, the authorization by the court of appeals is treated as
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the granting of leave to appeal.

Subdivision (b) provides that a certification must be
filed in the court where the matter is pending, as determined
by this subdivision. This provision modifies the former rule.
Because of the prompt docketing of appeals in the district
court or BAP under Rules 8003 and 8004, a matter i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>