
ADVISORY COMMITTEE
ON

APPELLATE RULES

New Orleans, Louisiana
April 11-12, 2001

\-



c~~~~~~~~~~~~~~~

-I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

I~~~~~~~~~~~~~~~~~

' (



Agenda for Spring 2001 Meeting of
Advisory Committee on Appellate Rules

April 11-12, 2001
New Orleans, Louisiana

I. Introductions

II. Approval of Minutes of April 2000 Meeting

III. Report on June 2000 Meeting of Standing Committee

IV. Action Items

Proposed Amendments Published for Comment in August 2000

1 . Rule 1(b) (abrogating statement regarding jurisdiction) [Item No. 97-18],
Page 2

2. Rule 4(a)(1)(C) (coram nobis) [Item No. 97-41], Page 5

3. Rule 4(a)(5)(A)(ii) (excusable neglect/good cause) [Item No. 95-07],
Page 8

4. Rule 4(a)(7) (separate document requirement) [Item No. 98-02], Page 12

5. Rule 4(b)(5) (tolling effect of FRCrP 35(c) motion) [Item No. 98-06],
Page 30

6. Rule 5(c) (typo/page limits -petitions for permission to appeal) [Item
No. 98-11], Page 33

7. Rule 21(d) (typo/page limits - petitions for extraordinary writs) [Item No.
98-11], Page 35

8. Rule 15(f) (premature petitions to review agency action) [Item No. 95-03],
Page 38

9. Rule 24(a) (IFP status/PLRA) [Item Nos. 97-05 & 99-01], Page 41



10. Rule 25(c) (electronic service -authorized, consent, when complete)
[Item No. 99-03], Page 45

11. Rule 25(d) (electronic service - proof of service) [Item No. 99-03],

Page 50

12. Rule 26(c) (electronic service - 3-day rule) [Item No. 99-03], Page 52

13. Rule 36(b) (electronic service - notification of judgment) [Item No. 99-
03], Page 54

14. Rule 45(c) (electronic service - notification of entry of judgment/order)
[Item No. 99-03], Page 55

15. Rule 26(a)(2) (time calculation) [Item Nos. 95-04 & 97-01], Page 56

16. Rule 4(a)(4)(A)(vi) (obsolete parenthetical) [Item No. 98-12], Page 59

17. Rule 27(a)(3)(A) (reduce time to respond to motion) [Item No. 98-12],
Page 61

18. Rule 27(a)(4) (reduce time to reply to response to motion) [Item No. 98-
12], Page 64

19. Rule 41(b) (time to issue mandate stated in calendar days) [Item No. 98-
12], Page 66

20. Rule 26.1 (financial disclosure) [Item No. 99-07], Page 68

21. Rule 27(d)(1)(B) (cover colors - motions) [Item No. 97-09], Page 73

22. Rule 32(a)(2) (cover colors -supplemental briefs) [Item No. 97-09],
Page 75

23. Rule 32(c)(2)(A) (cover colors -"other papers") [Item No. 97-09],
Page 77

24. Rule 28(j) (limit length and permit argument in Rule 28(j) letters) [Item
No. 97-07], Page 79
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25. Rule 31 (b) (service of briefs on unrepresented parties) [Item No. 97-21],
Page 82

26. Rule 32(a)(7)(C) and Form 6 (compliance with type-volume limitation)
[Item No. 97-30], Page 83

27. Rule 32(d) (signature requirement) [Item No. 99-02], Page 86

28. Rule 44(b) (constitutional challenges to state statutes) [Item No. 97-12],
Page 88

V. Discussion Items [TIME PERMITTING]

A. Item No. 97-14 (FRAP 46(b)(1)(B) -attorney conduct).(Prof. Coquillette)

B. Item No. 99-09 (FRAP 22(b) - COA procedures) (Mr. Letter)

C. Item No. 00-03 (FRAP 26(a)(4) & 45(a)(2) - names of legal holidays) (Mr.
McGough)

D. Item No. 00-04 (FRAP 4.1- indicative rulings) (Mr. Letter)

E. Item No. 00-05 (FRAP 3- notice of appeal of corporation unsigned by attorney)
(Judge Motz)

F. Items Awaiting Initial Discussion

1. Item No. 00-06 (FRAP 4(b)(4) -failure of clerk to file notice of appeal)

2. Item No. 00-07 (FRAP 4 -specify time for appeal of Hyde Amendment
order) (Judge Duval)

3. Item No. 00-08 (FRAP 4(a)(6)(A) - clarify whether verbal
communication provides "notice") (Judge Duval)

4. Item No. 00-09 (FRAP 22 - clarify post-AEDPA treatment of CPCs)

5. Item No. 00-10 (neutral assignment of judges to panels)

6. Item No. 00-11 (FRAP 35(a) - disqualified judges/en banc rehearing)

7. Item No. 00-12 (FRAP 28, 31 & 32 - cover colors in cross-appeals)
(Mr. Letter)
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8. Item No. 00-13 (FRAP 29 - preclusion of amicus briefs)

9. Item No. 00-14 (citation of unpublished decisions) (Mr. Letter)

VI. Additional Old Business and New Business (If Any)

VII. Schedule of Dates and Location of Fall 2001 Meeting

VIII. Adjournment
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United States Circuit Judge
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United States District Court
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1 not entered for purposes of Rule 4(a) until it is so set forth. Similarly, if a judgment or order is
2 entered for purposes of Fed. R. Civ. P. 58(b) even though not set forth on a separate document,
3 that judgment or order is also entered for purposes of Rule 4(a).
4
5 In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has been amended
6 to provide that orders disposing of the post-judgment motions that can toll the time to appeal
7 under Rule 4(a)(4)(A) do not have to be entered on separate documents. See Fed. R. Civ. P.
8 58(a)(1). Rather, such orders are entered for purposes of Fed. R. Civ. P. 58 - and therefore for
9 purposes of Rule 4(a) - when they are entered in the civil docket pursuant to Fed. R. Civ. P.

10 79(a). See Fed. R. Civ. P. 58(b).
11
12 2. The second circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ.
13 P. 58 concerns the following question: When a judgment or order is required to be entered on a
14 separate document under Fed. R. Civ. P. 58 but is not, does the time to appeal the judgment or
15 order ever begin to run? According to every circuit except the First Circuit, the answer is "no."
16 The First Circuit alone holds that parties will be deemed to have waived their right to have a
17 judgment or order entered on a separate document three months after the judgment or order is
18 entered in the civil docket. See Fiore v. Washington County Community Mental Health Ctr., 960
19 F.2d 229, 236 (1st Cir. 1992) (en banc). Other circuits have rejected this cap as contrary to the
20 relevant rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331 (D.C. Cir. 1998);
21 Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th Cir. 1998); Rubin v. Schottenstein, Zox &
22 Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143 F.3d 263 (6th Cir.
23 1998) (en banc). However, no court has questioned the wisdom of imposing such a cap as a
24 matter of policy.
25
26 Fed. R. Civ. P. 58 has been amended to impose such a cap. Under amended Fed. R. Civ.
27 P. 5 8(b) - and therefore under amended Rule 4(a)(7) - a judgment or order is treated as
28 entered when it is entered in the civil docket pursuant to Fed. R. Civ. P. 79(a). There is one
29 exception: When Fed. R. Civ. P. 58(a)(1) requires the judgment or order to be set forth on a
30 separate document, that judgment or order is not entered until it is so set forth or until the
31 expiration of 60 days after its entry in the civil docket, whichever occurs first. This cap will
32 ensure that parties will not be given forever to appeal a judgment or order that should have been
33 set forth on a separate document but was not.
34
35 3. The third circuit split - this split addressed only by the amendment to Rule 4(a)(7) -
36 concerns whether the appellant may waive the separate document requirement over the objection
37 of the appellee. In Bankers Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the
38 Supreme Court held that the "parties to an appeal may waive the separate-judgment requirement
39 of Rule 58." Specifically, the Supreme Court held that when a district court enters an order and
40 "clearly evidence[s] its intent that the . .. order . .. represent[s] the final decision in the case," the
41 order is a "final decision" for purposes of 28 U.S.C. § 1291, even if the order has not been
42 entered on a separate document for purposes of Fed. R. Civ. P. 58. Id. Thus, the parties can
43 choose to appeal without waiting for the order to be entered on a separate document.
44
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1 Courts have disagreed about whether the consent of all parties is necessary to waive the
2 separate document requirement. Some circuits permit appellees to object to attempted Mallis
3 waivers and to force appellants to return to the trial court, request entry of judgment on a separate
4 document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
5 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir. 1998); Silver Star Enters., Inc. v. M/V
6 Saramacca, 19 F.3d 1008, 1013 (5th Cir. 1994). Other courts disagree and permit Mallis
7 waivers even if the appellee objects. See, e.g., Haynes, 158 F.3d at 1331; Miller v. Artistic
8 Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998); Alvord-Polk, Inc. v. F. Schumacher & Co., 37
9 F.3d 996, 1006 n.8 (3d Cir. 1994).

10
11 New Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
12 and to make clear that the decision whether to waive entry of a judgment or order on a separate
13 document is the appellant's alone. It is, after all, the appellant who needs a clear signal as to
14 when the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
15 appeal without awaiting entry of the judgment or order on a separate document, then there is no
16 reason why the appellee should be able to object. All that would result from honoring the
17 appellee's objection would be delay.
18
19 4. The final circuit split addressed by the amendment to Rule 4(a)(7) concerns the
20 question whether an appellant who chooses to waive the separate document requirement must
21 appeal within 30 days (60 days if the government is a party) from the entry in the civil docket of
22 the judgment or order that should have been entered on a separate document but was not. In
23 Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254
24 action on May 6, 1983, but failed to enter the judgment on a separate document. The plaintiff
25 appealed on January 10, 1984. The Fifth Circuit dismissed the appeal, reasoning that, if the
26 plaintiff waived the separate document requirement, then his appeal would be from the May 6
27 order, and if his appeal was from the May 6 order, then it was untimely under Rule 4(a)(1). The
28 Fifth Circuit stressed that the plaintiff could return to the district court, move for entry of
29 judgment on a separate document, and appeal from that judgment within 30 days. Id. at 934.
30 Several other cases have embraced the Townsend approach. See, e.g., Armstrong v. Ahitow, 36
3 1 F.3d 574, 575 (7th Cir. 1994) (per curiam); Hughes v. Halifax County Sch. Bd., 823 F.2d 832,
32 835-36 (4th Cir. 1987); Harris v. McCarthy, 790 F.2d 753, 756 n.1 (9th Cir. 1986).
33
34 Those cases are in the distinct minority. There are numerous cases in which courts have
35 heard appeals that were not filed within 30 days (60 days if the government was a party) from the
36 judgment or order that should have been entered on a separate document but was not. See, e.g.,
37 Haynes, 158 F.3d at 1330-31; Clough v. Rush, 959 F.2d 182, 186 (10th Cir. 1992); McCalden v.
38 California Library Ass 'n, 955 F.2d 1214, 1218-19 (9th Cir. 1990). In the view of these courts,
39 the remand in Townsend was "precisely the purposeless spinning of wheels abjured by the Court
40 in the [Mallis] case." 15B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE

41 § 3915, at 259 n.8 (3d ed. 1992).
42
43 The Committee agrees with the majority of courts that have rejected the Townsend
44 approach. In drafting new Rule 4(a)(7)(B), the Committee has been careful to avoid phrases such
45 as "otherwise timely appeal" that might imply an endorsement of Townsend.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 7-8, 2000

Washington, D.C.

Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Wednesday and Thursday, June 7-8, 2000. The
following members were present for the entire meeting:

Judge Anthony J. Scirica, Chair
Judge Michael Boudin
Judge Frank W. Bullock, Jr.
Charles J. Cooper
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte
Acting Associate Attorney General Daniel Marcus
Patrick F. McCartan
Judge J. Garvan Murtha
Judge A. Wallace Tashima.

Chief Justice E. Norman Veasey and David H. Bernick each attended one day of the
meeting. Roger A. Pauley, Director (Legal) of the Office of Policy and Legislation, also par-
icipated on behalf of the Department of Justice. In addition, Judge James A. Parker, former
member of the committee and chair of its style subcommnittee, attended the entire meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to
the committee; Peter G. McCabe, secretary to the cornmittee; John K. Rabiej, chief of the
Rules Cornmittee Support Office of the Administrative Office of the United States Courts;
Mark D. Shapiro, deputy chief of that office; Patricia S. Ketchum, senior attorney in the
Bankruptcy Judges Division; and Lynn Rzonca, assistant to Judge Scirica. Abel J. Mattos,
Chief of the Court Administration Policy Staff of the Administrative Office, also participated
in part of the meeting.

Representing the advisory committees were:

Advisory Committee on Appellate Rules-
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules-
Judge Adrian G. Duplantier, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules -

Judge Lee H. Rosenthal, Member
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules-
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules -
Judge Milton I. Shadur, Chair
Professor Daniel J. Capra, Reporter

Judge Tommy E. Miller, a member of the Advisory Committee on Criminal Rules,
assisted in the presentation of the report of that advisory committee.

Also taking part in the meeting were: Joseph F. Spaniol, Jr. and Professor R. Joseph
Kimble, consultants to the committee; Professor Mary P. Squiers, Director of the Local Rules
Project; and Marie C. Leary of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Scirica thanked Judge Parker for his distinguished service as a member of the
committee and as the chair of the style subcommittee. He pointed out that substantial
progress had been achieved in restyling and improving the language of the federal rules,
thanks to the excellent work of the style committee and the respective advisory committees.
He noted that the revised, restyled body of appellate rules had been very well received by the
bench and bar and that a complete set of restyled criminal rules was about ready for
publication and comment.

Judge Scirica reported that no proposed rule amendments had been before the Judicial
Conference at its March 2000 meeting for approval. He added that the Supreme Court had
promulgated the rule amendments approved by the Conference in September 1999,-
including the proposed changes to the discovery rules - and had forwarded them to
Congress in accordance with the Rules Enabling Act. These amendments, he said, would
take effect on December 1, 2000, unless Congress were to take action to reject them. He
noted, however, that one lawyers' association had raised some objections to the discovery
rules and that hearings might be convened in Congress to consider the amendments.

Judge Scirica pointed out that the committee and the Judicial Conference have an
affirmative statutory responsibility to monitor and improve the federal rules. Nevertheless,
he said, some proposed amendments to the rules have been controversial and have
encountered opposition from parts of the bench or bar. As a result, he suggested, the rules
process has become more visible, more political, and more difficult.

Judge Scirica reported that he and Professor Coquillette had met with the Chief
Justice to keep him informed of on-going initiatives of the rules committees. He said that it
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was also time for him to meet with the chairs of the advisory committees to take a fresh look
at the rulemaking process and the future directions of the committees.

Judge Scirica reported that a provision in the omnibus bankruptcy legislation pending
in Congress would provide for appeals - including interlocutory appeals - to be taken from
the orders of bankruptcy judges directly to the courts of appeals as a matter of course. This
would effectively eliminate the district courts from the bankruptcy appellate process. This
provision, he said, was in conflict with the Judicial Conference's position that direct appeals
to the court of appeals should be authorized only through a certification process limited to
matters that raise important legal issues or questions of public policy. Judge Scirica reported
that the Executive Committee of the Conference had been informed of the legislative
problem and that negotiations with the Congress would be pursued.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection, to approve the minutes of the last
meeting, held on January 6-7, 2000.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the committee's two-year pilot program to receive public
comments on proposed rule amendments electronically through the Internet had been
successful. He said that the AO and the advisory committees would like to make the
experiment permanent. Thus, all published amendments will continue to be posted on the
Internet at the same time that they are distributed to the public in printed form. The bench
and bar will continue to be invited to submit comments to the Administrative Office via the
Internet.

The committee without objection approved making the pilot program
permanent and continuing to accept public comments on proposed amendments in
electronic form through the Internet.

Mr. Rabiej reported that the American Bar Association in February 2000 had passed a
resolution calling for posting all local rules of court on a single Internet site maintained by the
federal judiciary. He noted that the issue had been assigned to the Judicial Conference's
Court Administration and Case Management Committee. That committee, he said, would
expect input from the rules committees on the proposal.

Mr. Rabiej pointed out that more than half the federal courts had posted their local
rules on their own, individual Internet sites. In addition, the judiciary's national web site,
maintained by the Administrative Office, contains links to the sites of the individual courts.
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He emphasized that the Standing Committee and the respective advisory committees had
long supported the concept of posting all local court rules on the Internet as an effective
means of providing prompt, accurate, and complete procedural information to the bar and
public.

Mr. Rabiej reported that the advisory committees had discussed the proposal on
several occasions and had reached a consensus that:

1. Individual federal courts should be encouraged to post their local rules on their
own web sites. C

2. Those courts without a web site should be encouraged to develop one, even if
only to post their local rules.

3. Courts should be encouraged to post their local rules in a prominent location
on their web site so that a user may readily locate them, such as by
establishing a special icon designated for local rules information.

4. Courts should be encouraged to include a uniform statement immediately
below the caption of the local rules to indicate that they are current.

5. Local court web sites should be directly linked to the national judiciary site
maintained by the Administrative Office.

The committee approved the proposed actions outlined in Mr. Rabiej's
presentation and asked that they be communicated to the Court Administration and
Case Management Committee.

Mr. Rabiej pointed out that implementation of these recommendations would be
voluntary for the courts, and inevitably not every rule of every court will be posted
immediately. Judge Garwood added that the Advisory Committee on Appellate Rules had
discussed on a preliminary basis the possibility of making local court rules ineffective until
they are actually placed on the Internet or otherwise posted as prescribed by the Director of
the Administrative Office.

One of the participants added that FED. R. Civ. P. 83(a) already requires the courts to
send their local rules to the Administrative Office and to make them available to the public.
He added that the rule could be used to mandate that every court establish an electronic link
with the Administrative'Office and keep its local rules up to date on its own site.

Another participant said that it was important to have two dates posted on the local
rules web site: (1) the date of the most recent amendment to a particular rule; and (2) the date
of the last general revision of the court's local rules as a whole.
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REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary referred the members to a description of the list of various pending Federal
Judicial Center projects, set out as Agenda Item 4.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Garwood' s memorandum and attachments of May 1, 2000. (Agenda
Item 5)

Judge Scirica reported that the Standing Committee at its January 2000 meeting had
approved for publication proposed amendments to FED. R. App. P. 1, 4, 5, 15, 24, 26, 27, 28,
31, 32, 41, 44 and FoRM 6. But, he added, proposed amendments to FED. R. APP.P. 4(a)(7),
defining the entry of judgment, had been withdrawn for further consideration at the June
2000 meeting. The amendments, he said, involved complicated and troublesome interfaces
between the appellate and civil rules that needed to be addressed through the joint efforts of
both the appellate and civil advisory committees.

Amendments for Publication and Comment

1. Electronic Service

FED. R. App. P. 25(c) & (d), 26(c), 36(b), 45(c)

Professor Schiltz reported that the package of amendments to the appellate rules
governing electronic service were identical to the proposed companion amendments to the
civil rules (and companion amendments to the bankruptcy rules), except in one respect. He
explained that under the proposed amendments to both the appellate rules and the civil rules:

- service by electronic means would be permitted, but only on consent of the
parties;

- the document that initiates a case, i.e., the complaint or notice of appeal,
would be excluded from the electronic service provisions;

- electronic service would be complete upon transmission;
- the "three-day" rule, giving the party being served an additional three days to

act, would be made applicable to service by electronic means;
- the court itself could use electronic means to send its orders and judgments to

parties; and
- the court could choose to provide electronic service for the parties through

court facilities.
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Professor Schiltz said that the only difference between the proposals related to the
issue of failed transmission. He noted that the appellate and civil advisory committees both
agreed that if a serving party learns that its service is not effective, it must attempt to serve
the appropriate document again. The appellate committee, however, was concerned about
potential abuse of this provision. Therefore, it added a provision - not included in the
proposed amendments to the civil rules - that would require a party being served to notify
the serving party within three days after transmission that the paper was not in fact received.

Professor Cooper responded that the Advisory Committee on Civil Rules did not
believe that the provision was needed. He added that there is a risk of unintended implication
if the rules were to address failure of electronic service explicitly, but not failure of other
types of service.

Professor Cooper was asked by the chair to describe the proposed amendments to the
civil rules in further detail.

He reported that the electronic service proposal had been published in August 1999
and that some changes had been made in the amendments as a result of the public comments.
He pointed out that the amended Rule 5(b)(1) makes it clear that electronic service will apply
only to service under Rules 5(a) and 77(d), and not to the service that initiates a case.

Professor Cooper noted that new Rule 5(b)(2)(D) provides that electronic service -

or service by means other than those specified in the current rule - must be consented to by
the party being served. He added that the Department of Justice had commented that the rule
should require that the consent be made in writing. Accordingly, the advisory committee had
inserted new language in the amendment requiring explicitly that consent be made in writing.
The committee note, though, makes it clear that the writing itself may be in electronic form.

Professor Cooper explained that the amendment specifies that service is complete on
transmission. A party, moreover, may make service through the court's transmission
facilities, as long as the court authorizes the practice by local rule.

Professor Cooper pointed out that paragraph 5(b)(3) had been added by the advisory
committee following publication. It states that electronic service is not effective if the party
making service learns that the attempted service failed to reach the person intended to be
served.

He explained that the advisory committee had relied on the committee note to make
the point that failed service is not effective service. Nevertheless, inclusion of an explicit
statement in the text of the rule itself was prompted by consideration of the draft rule
prepared by the Advisory Committee on Appellate Rules (FED. R. APP. P. 25(c)) and the
desire to achieve uniformity in substance and language among the different sets of federal
rules.
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Professor Cooper explained that the draft paragraph 5(b)(3), as originally considered
by the advisory committee, had not been limited to electronic service for fear that it might
generate unintended negative implications as to the status of failed service by other means.
But, he said, after reviewing the case law on the subject and considering the narrower scope
of the proposed appellate rule, the Advisory Committee on Civil Rules had decided to limit
the scope of the paragraph to failure of service by electronic means.

He added, however, that the advisory committee did not believe that it was necessary
to include a specific time limit for notifying the serving party of a failed transmission.
Several participantsagreed that failed service is simply not a problem in district court
practice because parties always re-serve a paper that does not reach the party being served.
Thus, no time limits need be specified in the rules. They argued that paragraph 5(b)(3) was
not necessary because the problems resulting from failed transmissions can readily be
resolved through the exercise of judicial discretion and the development of case law.

Judge Scirica noted that the proposed amendments to the civil rules governing
electronic service - as well as the companion amendments to the bankruptcy rules had been
subjected to the public comment process and were ready for final approval by the Judicial
Conference. On the other hand, the proposed amendments to the appellate rules had been
presented to the Standing Committee only for authority to publish.

Judge Scirica said that the provisions in the two sets of rules should be the same. He
pointed out, however, that paragraph (b)(3) of the proposed amendments to FED. R. Civ. P. 5
- specifying that electronic service is ineffective if the serving party learns that it did not
reach the person to be served - was new material added by the advisory committee after
publication. As such, it would normally have to republished for additional public comment.

The committee reached a consensus that there should be only one, uniform version of
the proposed electronic service rules and that the appellate version should be altered to
conform to the proposed civil version.

The Committee approved the proposed amendments to FED. R. Civ. P. 5(b)
without objection.

Judge Boudin moved to conform the appellate rules to the civil rules by deleting
the reference to three days in proposed new Rule 25(c)(4) and approving the other
proposed electronic service amendments for publication, i.e., FED. R. App. P. 25(c),
25(d), 26(c), 36(b), and 45(c). The motion was approved without objection.

Judge Scirica added that the reporters of the civil and appellate advisory committees
should consult further with each other to make sure that the language of the proposed
amendments was essentially identical.
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2. Financial Disclosure

FED. R. App. P. 26.1

The proposed amendments to Rule 26.1 (corporate disclosure statement) were
addressed as part of the general discussion on financial disclosure, addressed later in these
minutes at pages 28-31

3. Other Amendments

FED. R. APP. P. 5(c) and 21(d)

Judge Garwood reported that the proposed amendments to Rule 5(c) (appeal by
permission) and Rule 21 (d) (writs) would correct an inaccurate cross-reference in the current
rules to FED. R. App. P. 32. In addition, the amendments would impose a new 20-page limit
on petitions for permission to appeal and petitions for a writ of mandamus, prohibition, or
other extraordinary relief.

FED. R. App. P. 4(a)(7)

Professor Schiltz noted that the advisory committee had presented proposed
amendments to Rule 4(a)(7) at the January 2000 meeting of the Standing Committee that
would resolve case law splits among the circuits' as to the finality of district court judgments
and the time limit for filing a notice of appeal. He pointed out that members of the Standing
Committee had expressed concerns about the amendments because, among other things, they
would decouple the running of the time to file post-judgment motions (governed by the civil
rules) from the running of the time to file appeals (governed by the appellate rules).
Accordingly, the proposed amendments were deferred to the current meeting. In the interim,
the advisory committee was asked to conduct further research into when judgments become
effective for all purposes. It was also asked to work with the civil advisory committee and
attempt to develop an integrated package of proposed amendments to the appellate rules and
the civil rules.

Professor Schiltz reported that the two advisory committees had produced a set of
proposed amendments that would resolve the concerns of the members. He said that FED. R.
CIV. P. 5 8(b) would be amended to specify that when a judgment must be "set forth" on a
separate document, it will be considered so entered when: (1) it is actually set forth on a
separate piece of paper; or (2) 60 days after entry of the judgment on the civil docket,
whichever is earlier. This provision, he said, would set a 60-day outer limit in determining
the finality of a judgment for purposes of both a post-judgment motion and a notice of appeal.
A companion amendment to FED. R. App. P. 4(a)(7) would simply provide that a judgment is
considered entered for purposes of the appellate rules when it is entered for purposes of the
civil rules.
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The proposed amendments would also clarify whether an order disposing of a post-
judgment motion must itself be set forth on a separate piece of paper. FED. R. Civ. P. 58
would be amended to specify that orders that dispose of post-judgment motions do not have
to be entered on a separate document. FED. R. App. P. 4(a)(7), as revised, would simply refer
to Civil Rule 58. Thus, the civil rules will govern, and there will be no separate appellate
provision.

Judge Garwood and Professor Schiltz said that the proposed, companion amendments
to FED. R. Civ. P. 58 and FED. R. APP. P. 4(a)(7) might not solve all the problems regarding
the effectiveness of a judgment, but they would resolve the most serious and most frequent
problems. They added that the public comment period would provide a good opportunity to
discover any additional problems.

The committee approved the proposed amendments without objection.

Informational Items

Judge Garwood announced that Professor Schiltz would leave his position with the
Notre Dame Law School to accept the position of associate dean of the newly established St.
Thomas Law School in Minneapolis, Minnesota.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Morris presented the report of the advisory
committee, as set forth in Judge Duplantier's memoranda and attachments of May 11, 2000,
and May 24, 2000. (Agenda Item 6)

Judge Duplantier summarized that the advisory committee was seeking final approval
of amendments to eight bankruptcy rules and one official form. He pointed out that four of
the proposed amendments deal with providing adequate notice to parties affected by an
injunction included in a chapter 11 plan, and two deal with giving notice to infants or
incompetent persons. He noted that the public hearings scheduled for January 2000 in
Washington had been canceled for lack of witnesses.

Judge Duplantier reported that the advisory committee was also seeking authority to
publish proposed amendments to six rules and one official form for public comment.
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Amendments for Final Approval

FED. R. BANKR. P. 1007(m)

Judge Duplantier explained that the proposed amendment to Rule 1007 (lists,
schedules, and statements) would require a debtor who knows that a creditor is an infant or
incompetent person to include in the list of creditors or schedules the name, address, and
legal relationship of any representative upon whom process would be served in an adversary
proceeding against the infant or incompetent person.

FED. R. BANKR. P. 2002(c) and (g)

Judge Duplantier reported that two amendments were proposed to Rule 2002
(notices). New subdivision 2002(c)(3) would require that parties entitled to notice of a
hearing on confirmation of a plan be given adequate notice of any injunction contained in the
plan that would enjoin conduct not otherwise enjoined by operation of the Bankruptcy Code.

Subdivision 2002(g) would be revised to make it clear that when a creditor files both:
(1) a proof of claim that includes a mailing address; and (2) a separate request designating a
different mailing address, the last paper filed determines the proper address. In addition, a
new paragraph (g)(3) would be added to assure that notices directed to an infant or
incompetent person are mailed to the appropriate guardian or other legal representative
identified in the debtor's schedules or list of creditors.

FED. R. BANKR. P. 3016(c)

Judge Duplantier said that a new subdivision (c) would be added to Rule 3016 (filing
of plans and disclosure statements) to require that a plan and disclosure statement describe in
specific and conspicuous language all acts to be enjoined by the provisions of a proposed
injunction and to identify any entities that would be subject to the injunction.

FED. R. BANKR. P. 3017(f)

Judge Duplantier stated that a new subdivision (f) would be added to Rule 3017
(court's consideration of a disclosure statement) to assure that adequate notice of a proposed
injunction contained in a plan is provided to entities whose conduct would be enjoined, but
who would not normally receive copies of the plan and disclosure statement - or any
information about the confirmation hearing - because they are not creditors or equity
security holders in the case.
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FED. R. BANKR. P. 3020(c)

Judge Duplantier said that subdivision (c) of Rule 3020 (confirmation of a chapter 11
plan) would be amended to require that the court's order confirming a plan describe in detail
all acts enjoined by an injunction contained in a plan and identify the entities subject to the
injunction. It would also require that notice of entry of the order of confirmation be mailed to
all known entities subject to the injunction.

FED. R. BANKR. P. 9006(f)

The proposed amendment to Rule 9006 (time) is part of the package of proposed
amendments authorizing service by electronic and other means in the federal courts. The
companion amendments to FED. R. CIv. P. 5(b) were approved by the Standing Committee
earlier in the meeting as part of the discussion of proposed amendments to the Federal Rules
of Appellate Procedure. (See page 7 of these minutes.)

Judge Duplantier pointed out that Rule 9006(f), as amended, would explicitly
authorize a party who is served by electronic means an additional three days to take any
required action, just as if the party had been served by mail. Judge Duplantier added that the
Advisory Committee on Bankruptcy Rules was very supportive of extending the "three-day
rule" to all methods of service - including electronic service - other than service by
personal delivery. He added, however, that the advisory committee was most concerned that
the bankruptcy rules and the civil rules be uniform on this matter.

FED. R. BANKR. P. 9020

Judge Duplantier explained that the existing provisions of Rule 9020 (contempt
proceedings) provide that the effectiveness of a bankruptcy judge's civil contempt order is:
(1) delayed for 10 days; and (2) subject to de novo review by a district judge. The proposed
amendment would delete the procedural provisions in the existing rule and replace them with
a simple statement that a motion for an order of contempt made by the United States trustee
or a party is governed by Rule 9014, which covers contested matters.

He pointed out that the amended rule does not address a contempt proceeding
initiated sua sponte by a judge. The advisory committee, he said, noted that there is no
provision in the civil rules dealing with contempt on a judge's own motion. It decided,
therefore, not to include any provision in the bankruptcy rules on this point.

FED. R. BANKR. P. 9022(a)

Judge Duplantier stated that Rule 9022 (notice of a judgment or order) would be
amended to authorize the clerk of court to serve notice of the entry of a bankruptcy judge's
judgment or order by any method of service authorized by amended FED. R. Civ. P. 5(b),
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including service by electronic means. He pointed out that the proposal - which mirrors the
proposed amendment to FED. R. Civ. P. 77(d) - is part of the general package of
amendments authorizing electronic service in the federal courts. (See the discussion above
under FED. R. BANKR. P. 9006(f).)

OFFICIAL FoRM 7

Judge Duplantier reported that the advisory committee would add four new questions
to Official Form 7 (statement offinancial affairs), to solicit information from the debtor

! about community property, environmental hazards, tax consolidation groups, and
contributions to employee pension funds. He pointed out that new Question 17, requiring
information as to environmental hazards, represented a compromise because governmental
agencies had wanted to require the debtor to disclose a good deal more information.

The committee approved the proposed amendments to Rules 1007, 2002, 3016,
3017, 3020, 9006, 9020, and 9022 and Official Form 7 without objection.

Amendments for Publication and Comment

FED. R. BANKR. P. 1004

Judge Duplantier and Professor Morris explained that subdivision (c) of Rule 1004
(partnership petition) would be deleted because it is substantive in nature. The amendments
would make it clear that the rule merely implements § 303(b)(3)(A) of the Bankruptcy Code.
They are not intended to establish any substantive standard for the commencement of a
voluntary case by a partnership. The amended rule will deal only with involuntary petitions
against a partnership.

FED. R. BANKR. P. 1004.1

Professor Morris stated that the proposed new Rule 1004.1 would fill a gap in the
existing rules and address the filing of a petition on behalf of an infant or an incompetent
person. He noted that it is patterned after FED. R. Civ. P. 17(c) and allows a court to make
any orders necessary to protect the infant or incompetent person.

FED. R. BANKR. P. 2004(c)

Judge Duplantier reported that subdivision (c) of Rule 2004 (examination) would be
amended to clarify that an examination may take place outside the district in which the case is
pending. An attorney who is admitted to practice in the district where the examination is to
be held may issue and sign the subpoena.
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FED. R. BANKR. P. 2014

Judge Duplantier said that Rule 2014 deals with approval of the employment of a
professional and with disclosure of the information necessary to determine whether the
professional is "disinterested" under the Bankruptcy Code. He pointed out that the rule was
being rewritten to make it conform more closely to the applicable provisions of the Code.

Professor Morris added that the revised rule might be controversial because it deals
with employment standards and prerequisites for the payment of professionals. The current
rule,,he said, requires disclosure of the professional's connections with a broad range of
persons and organizations. The revised rule would narrow the scope of the disclosures and
leave the definition of disinterestedness exclusively to the Code.

FED. R. BANKR. P. 2015(a)(5)

Judge Duplantier said that paragraph (a)(5) of Rule 2015 (duty to keep records, make
reports, and give notice of case) would be amended to provide that the duty of a trustee or
debtor in possession to file quarterly disbursement reports will continue only as long as there
is an obligation to make quarterly payments to the United States trustee. Professor Morris
added that the change was technical in nature since it would merely conform the rule to 28
U.S.C. § 1930(a)(6), which was amended in 1996.

FED. R. BANKR. P. 4004(c)

Judge Duplantier explained that subdivision (c) of Rule 4004 (grant or denial of
discharge) would be amended to postpone the entry of a discharge if a motion to dismiss a
case has been filed under § 707 of the Bankruptcy Code. The current rule, he said, is
narrower, as only motions to dismiss brought under § 707(b) postpone a discharge.

FED. R. BANKR. P. 9014

Judge Duplantier reported that the advisory committee recommended two changes in
Rule 9014 (contested matters) that would address complaints voiced by the bar about the way
that contested matters are handled in some districts.

Judge Duplantier explained that the first proposed amendment, set forth as new
subdivision (d), would govern the use of affidavits in disposing of contested matters. He said
that a number of bankruptcy courts now routinely resolve contested matters on the basis of
affidavits alone. He added that the practice was controversial, and there was a split of
opinion as to its legality and advisability.

Judge Duplantier stated that the proposed amendment would provide that if the court
needs to resolve a disputed material issue of fact in order to decide a contested matter, it must
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hold an evidentiary hearing at which witnesses testify. It may not rely exclusively on
affidavits in those circumstances. Contested matters, thus, would be handled in the same
manner as adversary proceedings and trials in civil cases in the district courts under FED. R.
Crv. P. 43.

The second amendment would address complaints from the bar that some courts
schedule contested matters for a hearing without informing the parties in advance as to
whether evidence will be taken from witnesses at the hearing. Lawyers, therefore, bring their
witnesses to court, only to learn that live testimony will not be allowed. Judge Duplantier
said that the proposed amendment would require the courts to establish procedures giving
parties advance notice of whether a scheduled hearing will be an evidentiary hearing at which
witnesses may testify.

FED'. R. BANKR. P. 9027

Judge Duplantier said that Rule 9027(a)(3) (notice of removal) would be amended to
make it clear that if a claim or cause of action is initiated in another court after a bankruptcy
case has been commenced, the time limits for filing a notice to remove that claim or cause of
action to the bankruptcy court apply, whether or not the bankruptcy case is still pending. In
other words, he said, if a state court action is filed after a bankruptcy discharge has been
granted, the action should be removable, whether or not the bankruptcy case is still pending.

OFFIcIAL FORM 1

Judge Duplantier reported that the advisory committee recommended amending
Official Form 1 (Voluntary Petition) to require that the debtor disclose the ownership or
possession of property that may pose a threat of imminent and identifiable harm to public
health or safety. He noted that the change may be controversial because it could be seen as
calling for self-incrimination. But, he said, the advisory committee had drafted the language
carefully to avoid the problem by requiring disclosure only of property that "to the best of the
debtor's knowledge, poses or is alleged to pose" a threat to public health or safety.

Professor Morris pointed out that the petition form itself will require the debtor to
check a box declaring whether there is any property posing an alleged harm. If so, the debtor
must also attach new Exhibit C setting forth more detailed information about the alleged
harm. This information, he said, would be filed by the debtor at the beginning of a case, so it
would be flagged early for the attention of affected government agencies.

The committee approved the proposed amendments to Rules 1004, 2004, 2014,
2015, 4004, 9014, and 9027, proposed new Rule 1004.1, and proposed amendments to
Official Form l for publication and comment without objection.
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REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal, acting for Judge Paul V. Niemeyer, the chair of the advisory
committee, and Professor Cooper presented the report of the advisory committee, as set forth
in Judge Niemeyer' s memorandum and attachments of May 2000: (Agenda Item 7)

Rules for Final Approval

1. Electronic Service

FED. R. Civ. P. 5(b) and 6(e)

Professor Cooper pointed out that the proposed amendments to Rule 5(b) (making
service) authorizing service by electronic means had been approved by the Standing
Committee earlier in the meeting during its consideration of the report of the Advisory
Committee on Appellate Rules. (See page 7 of these minutes.)

Professor Cooper explained that the advisory committee, in its August 1999 request
for public comments, had not recommended that Rule 6(e) (additional time after service) be
amended. The proposed amendment would extend the "three-day rule" to electronic service.
Nevertheless, he said, the committee included it in its publication as an alternative proposal.

After reviewing the public comments and considering the proposed companion
amendments to the bankruptcy rules, the advisory committee agreed unanimously to approve
the proposed amendment to Rule 6(e). Thus, when service is made electronically - or by
any means other than personal service - the party being served will be allowed an extra
three days to act. He pointed out that electronic service is not in fact always instantaneous,
and transmission problems may need some time to be straightened out. In addition, he said,
inclusion of the three-day provision may encourage consents. Finally, he added, the advisory
committee was convinced that the provisions of the civil rules/should be consistent with
those of the bankruptcy rules, which adopt the three-day rule.

The committee approved the proposed amendment to Rule 6(e) without
objection.

FED. R. CIv. P. 77(d)

Professor Cooper noted that the proposed amendments to Rule 77(d) (notice of orders
or judgments) reflect the changes proposed in Rule 5(b) and would authorize the clerk of
court to serve notice of the entry of an order or judgment by electronic or other means.

The committee approved the proposed amendments without objection.
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2. Abrogation of the Copyright Rules

Professor Cooper reported that the Advisory Committee recommended abrogation of
the obsolete Copyright Rules of Practice under the 1909 Copyright Act. He noted that the
advisory committee had urged elimination of these rules as long as 37 years ago.

FED. R. Civ. P. 65(f)

Professor Cooper pointed out that a new subdivision (f) would be added to Rule 65
(injunctions) to make the rule applicable to copyright impoundment proceedings.

FED. R. Civ. P. 81 (a)

Professor Cooper, said that Rule 81(a) (proceedings to which the federal rules apply)
would be amended to eliminate its reference to copyright proceedings. In addition, the rule's
obsolete reference to mental health proceedings in the District of Columbia would be
eliminated, and its reference to incorporation of the civil rules into the Federal Rules of
Bankruptcy Procedure would be restyled.

The committee approved abrogation of the copyright rules and the proposed
amendments to Rules 65 and 81 without objection.

3. Technical Amendment

FED. R. Civ. P. 82

Professor Cooper reported that the proposed amendment to Rule 82 (jurisdiction and
venue not affected by the federal rules) was purely a technical conforming change that could
be made without publication. He said that the text of the current rule refers to 28 U.S.C.
§§ 1391-1393. But Congress repealed § 1393 in 1988. Thus, the reference needed to be
changed to 28 U.S.C. §§ 1391-1392.

The committee approved the proposed amendment without objection.

Amendments for Publication and Comment

1. Judgments

FED. R. CIV. P. 54(d) and 58

Judge Rosenthal noted that the Standing Committee had discussed the proposed
amendments to Rules 54 (judgments and costs) and 58 (entry ofjudgment) earlier in the
meeting as part of its consideration of the report of the Advisory Committee on Appellate
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Rules and its approval of companion amendments to FED. R. APP. P. 4(a)(7). (See pages 8-9
of these minutes.)

She explained that Civil Rule 58(b) would be amended to provide that when the civil
rules require that a judgment be set forth on a separate document, it will be deemed to have
been entered for purposes of finalityleither: (1) when it is actually set forth on a separate
document; or (2) when 60 days have run from entry on the civil docket, whichever is earlier.

Professor Cooper explained that under the rules a judgment is not effective until it is
set forth on a separate document and entered on the civil docket. But, he said, in practice this
requirement is ignored in many cases. Thus, failure to enter a final judgment on a separate
document means that the time to file a post-judgment motion under the civil rules or a notice
of appeal under the appellate rules never begins to run.

Professor Cooper added that the new Rule 58(b) is the central provision in the
proposed amendments to integrate the civil and appellate rules. It would work in tandem
with the proposed amendments to FED. R. APP. P. 4(a). As. a result, a judgment would
become final at the same time for purposes of both the civil and appellate rules.

Professor Cooper said that the proposed amendment to Rule 54(d) would delete the
separate document requirement for an order disposing of a motion for attorney fees.

Professor Cooper suggested that the term "judgment," as used in the civil rules, is
overly broad and may lead to a number of difficult theoretical problems. But, he said, the
advisory committee had found no indication that the theoretical problems occur in practice.
Thus, it saw no reason to reopen the definition of judgment in Rule 54(a). He added that the
advisory committee had also decided not to reopen the separate document requirement of
Rule 58.

The committee approved the proposed amendments for publication and
comment without objection.

2. Financial Disclosure

The advisory committee's proposed new Rule 7.1 was discussed and approved by the
Standing Committee later in the meeting as part of its consideration of proposed financial
disclosure rule amendments. (See pages 28-31 of these minutes.)
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3. Applicability of the Rules to Section 2254 and 2255 Cases and Proceedings

FED. R. Civ P. 81(a)

Professor Cooper reported that Rule 81 (a)(2) (applicability of the rules in general)
would be amended to make its time limits consistent with the Rules Governing Section 2254
Cases and the Rules Governing Section 2255 Proceedings.

The committee approved the proposed amendment for publication and comment
without objection.

Infonnation on Pending Projects

Judge Rosenthal referred briefly to several projects pending before the advisory
committee and pointed out that they were described in greater detail at Tab 7B of the agenda
materials.

She noted that the advisory committee's discovery subcommittee was continuing to
explore a number of discovery issues, particularly those flowing from discovery of computer-
based information. She said that the subcommittee had conducted a mini-conference with
lawyers, judges, and forensic computer specialists to hear from them about the problems they
have encountered with discovery of information in automated form. She added that the
subcommittee had identified and discussed in a preliminary way several problems cited by
practitioners. The central questions, she said, are: (1) whether the current federal rules are
adequate to deal with the impact of the new technology; and (2) whether any of the problems
identified are subject to rule-based solutions.

Judge Rosenthal reported that a subcommittee of the advisory committee was
continuing to look at Rule 23 (class actions) to determine whether any additional changes in
that rule might be appropriate. She pointed out that the committee had been examining Rule
23 since 1991. It had collected a great deal of empirical information and opinions from the
bar, which have been published in extensive working papers. She noted that the committee's
earlier proposals to amend Rule 23 had stirred substantial controversy, and it had not been
possible to reach consensus on key issues. In addition, she said, the substantive law of class
actions had been addressed recently by the Supreme Court.

Judge Rosenthal said that the subcommittee's initial sense was that further
"substantive" changes are not called for in Rule 23. But it would continue to explore such
discrete areas as attorney fees, procedures for approving settlements, the terms of settlements,
and providing protection for absent class members.

Judge Rosenthal reported that a subcommittee had been appointed to study the, use of
special masters. She noted that the current Rule 53 focuses on special masters as fact finders,
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but courts are using masters increasingly for various pretrial management and post-judgment
purposes. She pointed out that the Federal Judicial Center had presented the advisory
committee with an excellent empirical report on the use and practices of special masters in
the district courts.

Finally, Judge Rosenthal reported that a subcommittee had been appointed to study
the feasibility of creating an alternative set of simplified civil procedure rules that would be
appropriate for some cases as a means of reducing costs and delay. The draft proposal would
incorporate such features as early and firm trial dates, shorter discovery deadlines, reduced
amounts of discovery, and curtailed motion practice.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis, Judge Miller, and Professor Schlueter presented the report of the
advisory committee, as set forth in Judge Davis's memorandum and attachments of May 8,
2000. (Agenda Item 8)

Amendments for Publication and Comment

Judge Davis reported that the advisory committee was seeking authority to publish
three proposals for public comment:

1. a complete, restyled set of Criminal Rules 1-60, set forth in two
separate packages;

2. proposed changes to the Rules Governing § 2254 Cases and § 2255
Proceedings; and

3. a new Criminal Rule 12.4, governing financial disclosure.

1. Comprehensive Review and Restyling of the Criminal Rules

Judge Davis said that the advisory committee had been working on restyling the entire
body of Federal Rules of Criminal Procedure for more than a year. He noted, however, that
several of the committee's proposed amendments had been under consideration before the
restyling project began. And, as part of the restyling effort, the committee identified several
amendments that might be considered substantive or controversial.

Therefore, he said, the advisory committee had decided to seek authority to publish
the restyled body of rules in two separate packages. The first would consist of all the rules
containing merely stylistic changes. The second would contain those rules in which the
committee is proposing substantive changes, i.e., Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41,
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and 43. He added that these substantive changes had been deleted from the purely "style"
package, and a reporter's note to the style package will explain that additional, substantive
changes are being proposed and published simultaneously in a separate package.

Judge Davis noted that the revised Rules 1-31 had been approved for publication by
the Standing Committee at its January 2000 meeting. He added that the advisory committee
had considered the various suggestions made by members of the Standing Committee at that
meeting, and it had incorporated them into a revised draft for publication. He proceeded to
summarize the significant, non-style changes made by the advisory committee in/Rules 1-31
following the January meeting.

Rules 1-31

FED. R. CRIM. P. 5

Judge Davis pointed out that the revised Rule 5 (initial appearance) would authorize
an initial appearance to be conducted by video teleconferencing if the defendant waives the
right to be present. He noted that the advisory committee would also publish an alternate
version of the rule that would permit the court to conduct the appearance by video
teleconferencing without the defendant's consent.

Judge Davis reported that the advisory committee had concluded that Rule 5 should
be expanded to address all initial appearances. Thus, material currently located in Rule 40
(commitment to another district) would be moved to Rule 5. The revised rule also would
provide explicitly that Rules 32.1 (revoking or modifying probation or supervised release)
and Rule 40 (commitment to another district) apply when a defendant is arrested for violating
the terms of probation or supervised release or for failing to appear in another district.

FED. R. CRIM. P. 10

Judge Davis reported that Rule 10 (arraignment) would be amended to allow video
teleconferencing of arraignments upon the consent of the defendant. As with Rule 5, the
advisory committee would also publish an alternate version of the rule permitting the court to
conduct an arraignment by video teleconferencing without the defendant's consent.

FED. R. CRIM. P. 24

Judge Davis noted that the advisory committee had presented the Standing Committee
in January 2000 with a proposed amendment to Rule 24 that would equalize the number of
peremptory challenges at 10 per side. But, he said, the proposal would be controversial.
Therefore, the advisory committee decided after further consideration to delete the proposed
amendment from the restyling project and defer it for later consideration on the merits.
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FED. R. CRIM. P. 26

Judge Davis reported that the proposed amendments to Rule 26 (taking testimony)
would conform the rule in some respects to FED. R. Civ. P. 43. First, it would allow
testimony from witnesses at remote locations. Second, it would delete the term "orally" from
the current rule in order to accommodate witnesses who are unable to present oral testimony
and may need a sign language interpreter.

Judge Davis noted that questions had been raised at the January 2000 meeting as to
the possible impact of the amendments on FED. R. EviD. 804. He explained that the advisory
committee had narrowed the proposed amendment to apply to those situations in which a
witness is "unavailable" only within the meaning of paragraphs (4) and (5) of Evidence Rule
804(a).

Rules 32-60

Judge Davis reported that the advisory committee had considered proposed style
revisions in Rules 32-60 at a special meeting in January 2000, at two subcommittee meetings,
and at its regularly scheduled meeting in April 2000. He proceeded to discuss the rules that
the advisory committee believed included one or more substantive changes or changes that
warranted further elaboration.

FED. R. CRIM. P. 32

Judge Davis reported that Rule 32 (Sentence and Judgment) had been completely
reorganized to make it easier to follow and apply. He pointed out that one proposed change
in the rule may generate controversy. The current rule, he said, requires a court to rule on all
unresolved objections to the presentence report. The revised rule would require the court to
rule only on all unresolved objections to a "material" matter in the report.

Judge Davis noted that the Bureau of Prisons relies on the presentence report to make
decisions about defendants in its custody. One member said that the current rule apparently
requires judges to rule on matters that do not affect their sentence because the Bureau of
Prisons may need the information for its own administrative purposes. During the discussion
that ensued, various members offered the following points: (1) a court should not be
burdened by having to decide matters not required for its sentencing decision because the
Bureau of Prisons may need certain information; (2) defendants should not be penalized for
non-essential information contained in the presentence report; (3) defense counsel have an
obligation to ask the court to delete any objectionable information in the report; (4) the courts
could ask probation officers to exercise greater discretion in keeping certain information out
of the reports; and (5) the advisory committee could ask the Bureau of Prisons to reconsider
some of its procedures.
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Mr. Marcus said that the Bureau of Prisons needs and appreciates all the information
it can obtain from the court. He pointed out that the Bureau has a difficult problem in
obtaining relevant and accurate information from other sources, and it faces serious
operational problems because of the volume of its caseload. He expressed concern about any
effort that might restrict the Bureau from using any information that it currently receives from
the court.

Judge Scirica recommended that the proposed rule be published for comment. He
further suggested that the advisory committee take into account the various concerns
expressed by the members and initiate discussions with'the Bureau of Prisons. He said that
the advisory committee should be prepared to address these matters when it returns to the
Standing Committee for approval of the rule following publication.

Professor Schlueter reported that new paragraph (h)(5) would fill a gap in the current
rules by requiring the court to give notice to the parties if it contemplates departing from the
sentencing guidelines on grounds not identified either in the presentence report or in a
submission by a party. He pointed out that this procedure is required by case law.

FED. R. CRIM. P. 32.1

Professor Schlueter said that Rule 32.1 (revoking or modifying probation or
supervised release) had been completely restructured, but no significant changes had been
made. He pointed out that language had been added that would govern an initial appearance,
when a person is arrested in a district that does not have jurisdiction to conduct a revocation
proceeding.

FED. R. CPIM. P. 35

Judge Davis reported that Rule 35 (correction or reduction of sentence) would be
amended to delete current subdivision (a), specifying district court action on remand, because
it simply is not necessary.

Judge Davis said that subdivision (b) includes a substantive change that had been
under~consideration by the advisory committee before the restyling project. He pointed out
that the amendment responds to the decision of the Eleventh Circuit in United States v.
Orozco, 160 F. 3d 1309 (1 lh Cir. 1998), in which the court of appeals had urged an
amendment to the current rule to address the unforseen situation in which a convicted
defendant provides information to the government within one year of sentencingbut the
information does not become useful to the government until more than a year has elapsedc

Concern was expressed by some of the members as to whether the proposed rule
resolved all the issues raised by the Orozco case. Judge Davis and Professor Schlueter
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suggested that the revised rule be published for comment and that the advisory committee
consider the implications of Orozo further during the comment period.

FED. R. CRIM. P. 40

Judge Davis pointed out that much of the substance of Rule 40 (commitment to
another district) would be relocated to Rule 5.

FED. R. CRIM. P. 41

Judge Davis reported that the advisory committee would make significant changes in
Rule 41 (search and seizure). First, he said, the revised rule had been substantially
reorganized. Second, it would explicitly authorize "covert entry warrants" allowing law
enforcement agents to enter property to obtain information, rather than to seize property or a
person. He pointed out that two circuit courts of appeals had authorized this type of search
warrant under the language of the current rule.

Judge Davis explained that the advisory committee would expand the definition of
"property" in the text of the revised rule, at subparagraph (a)(2)(A), to include "information."
Likewise, new paragraph (b)(1) would authorize a judge to issue a warrant, not only to search
and seize, but also to "covertly observe," a person or property.

Judge Davis pointed out that new paragraph (f)(5) would require the holder of the
warrant to notify the owner of the property by delivering a copy of the warrant within seven
days. On the government's motion, the court could extend the time to deliver the warrant to
the property owner on one or more occasions.

Judge Miller reported that he had used the Administrative Office's electronic list-
server to ask all magistrate judges about their experience with covert searches. He said that
the responses from the magistrate judges demonstrated that these searches were being used
widely, especially in environmental cases. He added, though, that covert search warrants are
a matter of general concern to magistrate judges because neither the rule nor a statute
authorizes them explicitly. He added that magistrate judges were unanimous in asking the
advisory committee for additional guidance and authority on the matter.

One member suggested that the proposed amendment may be inappropriate because it
could be viewed as a substantive law. Professor Schlueter replied that the advisory
committee had intended only to provide the procedures for a practice that has been in
common use for years.

Judge Davis added that the advisory committee had agreed by a split vote to include
covert entry warrants in the revised rule because it is better to have clear recognition of them
in the rules, rather than to have judges rely on a limited body of case law. When asked to
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elaborate on why some members of the advisory committee had opposed the provision, Judge
Davis responded that the reasons cited included: (1) objections to covert entry searches as a
matter of policy; (2) concerns over the adequacy of the notice provisions in the proposed rule;
and (3) a sense that case law should be given additional time to develop.

FED. R. CRiM. P.- 42

Judge Davis reported that revised Rule 42 (criminal contempt) sets out more clearly
the procedures for conducting a contempt proceeding. It would also add language to reflect
the holding of the Supreme Court in Young v. United States ex rel Vuitton, 481 U.S. 787
(1987), that the court should ordinarily request that a contempt be prosecuted by a
government attorney. A private attorney should not be appointed unless the government first
refuses to prosecute the contempt.

FED. R. CRiM. P. 43

Judge Davis said that Rule 43 (defendant's presence) requires the defendant to be
present at various proceedings in a criminal case. But a new exception would be added to
subdivision (a) to reflect the proposed amendments to Rules 5 and 10, allowing video
teleconferencing of initial appearances and arraignments. Thus, the language of the revised
rule would provide that the defendant must be present "(u)nless this rule, Rule 5, or Rule 10
provides otherwise."

FED. R. CRiM. P. 46

Professor Schlueter reported that subdivision (i) to Rule 45 (release from custody) had
been difficult to restyle. It had been added to the rules by Congress and was awkwardly
written. The advisory committee, he said, decided not to make any change in what appeared
to be the intention of Congress.

FED. R. CRIM. P. 48

Professor Schlueter stated that Rule 48 (dismissal) gives a court authority to dismiss
charges against the defendant due to government delay. He pointed out that it is a speedy
trial provision that was in effect before enactment of the Speedy Trial Act. The advisory
committee, he said, was concerned that if it merely restyled Rule 48, its action might have the
unintended effect of overruling the Speedy Trial Act through the supersession clause of the
Rules Enabling Act. 28 U.S.C. § 2072(b).

Professor Schlueter said that the advisory committee was of the view that the separate
provisions of Rule 48 are still viable, as they cover pre-indictment delays. Therefore, it
decided to state explicitly in the committee note that Rule 48 operates independently of the
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Speedy Trial Act and that no change is intended in the relationship between the rule and the
Act.

FED. R. CRIM. P. 49

Professor Schlueter reported that subdivision (c) of Rule 49 (serving andfiling
papers) would be broadened to reflect the changes being made in FED. R. CIv. P. 5(b) and
77(b) to permit a court to provide notice of its judgments and orders by electronic and other
means.

FED. R. ChuM. P. 51

Professor Schlueter reported that the restyling of Rule 51 (preserving claimed error)
raised another supersession clause issue. The advisory committee would add a new sentence
at the end of the rule to state explicitly that any ruling admitting or excluding evidence is
governed by the Federal Rules of Evidence. The committee, he said, was concerned that
without the sentence an argument might be made that re-enactment of Rule 51 would
supersede FED. R. EviD. 103.

FED. R. CRIM. P. 53

Professor Schlueter reported that the word "radio" would be deleted from Rule 53
(courtroom photographing and broadcasting prohibited). In addition, he said, the, advisory
committee had been concerned as to whether other rules may allow video teleconferencing in
light of Rule 53's blanket prohibition on broadcasting judicial proceedings from the
courtroom. Therefore, it would add language to Rule 53 to recognize explicitly that the rules
themselves may contain exceptions to the prohibition, such as the proposed amendments to
Rules 5 and 10 authorizing video teleconferencing of initial appearances and arraignments.

The committee without objection approved for publication and comment:

1. the package of proposed style revisions to Rules 1-60;
2. the separate package of proposed amendments to Rules 5, 5.1, 10,

12.2, 26, 30, 32, 35, 41, and 43.

2. Rules Governing §§ 2254 and 2255 Proceedings

Judge Davis reported that the advisory committee had appointed an ad hoc
subcommittee to review the Rules Governing § 2254 Cases and § 2255 Proceedings to
determine whether any changes were required as a result of the Antiterrorism and Effective
Death Penalty Act of 1996. In addition, he said, the subcommittee had tried without success
to combine the two sets of rules.
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RULE 1

Judge Davis said that advisory committee had recommended amending Rule 1 (scope
of the rules) of both sets of rules to make them applicable to actions brought under 28 U.S.C.
§ 2241, which most commonly involve prisoners challenging the execution of their sentence.
But, he said, a number of complications had been discovered recently, and the advisory
committee decided to withdraw the proposed amendments to Rule 1.

RULE 2

Judge Davis explained that the language of Rule 2 (petition) of both sets of rules
would be amended to conform to the usage of FED. R. Civ. P. 5(e). Thus, the reference
would be to a petition "filed with" the clerk, rather than one "received by" the clerk.

RULE 3

Judge Davis said that Rule 3 of both sets of rules (filing petition) would also be
amended to conform with the language of FED. R. CIV. P. 5(e). The first part of the rule
would be deleted because it conflicts with the requirement of FED. R. CIV. P. 5(e) that the
clerk must file any papers submitted, but may refer them to the court for consideration of any
defects.

RULE 6

Judge Davis reported that Rule 6 (discovery) of the § 2254 Rules would be amended
to correct a statutory reference to the Criminal Justice Act.

RULES 8 and 10

Judge Davis said that the only changes proposed in Rules 8 (evidentiary hearing) and
10 (powers of magistrate judges) would reflect the change in the title of United States
magistrate to United states magistrate judge.

RULE 9

Judge Davis reported that the only substantive change proposed in the §§ 2254 and
2255 Rules was found in Rule 9 (delayed or successive petitions). He said that both sets of
rules would be amended to reflect the provisions of the Antiterrorism and Effective Death
Penalty Act imposing limits on the ability of a petitioner to file successive habeas corpus
petitions. The Act provides that a second or successive petition must first be presented to the
court of appeals for an order authorizing the district court to consider it.
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One of the participants suggested that the language of the proposed amendment,
which would require the applicant to "move" for an order in the court of appeals, may be
inadequate. He pointed out that petitioners will inevitably claim that they have in fact
"moved" for an order authorizing the district court to consider the petition, whether or not the
court of appeals has granted the order. Therefore, he suggested that the pertinent sentence be
restructured to provide that a district court may not consider a petition until the court of
appeals has authorized it to do so. Judge Scirica announced that there was a consensus on the
committee to make the suggested change.,

One of the members pointed out that there was a gender-specific reference on line 6
of Rule 3 of the § 2255 Rules that should be restyled. Professor Schlueter responded that the
advisory committee had made only minimal changes in the rules, and it was not proposing
any amendments to the part of the rule that contains the gender-specific, reference. He added
that the advisory committee had not attempted to restyle or modernize the §§ 2254 and 2255
Rules and had agreed to defer that project to a future date.

Some participants suggested that it would be very simple to take care of the specific
reference in Rule 3. They added that all rules published for comment should be gender
neutral as a matter of policy. Judge Scirica asked the chairs and reporters to work together to
develop a uniform policy on this matter for all the rules.

The committee without objection approved for publication and comment the
proposed amendments to the Rules Governing Section 2254 Cases and the Rules
Governing Section 2255 Proceedings.

After the meeting, it was discovered that the materials before the committee contained
the proposed corrections to the Criminal Justice Act references: (1) in Rule 6(a) of the § 2254
Rules, but not in Rule 8(c) of the § 2254 Rules; and (2) in Rule 8(c) of the § 2255 Rules, but
not in Rule 6(a) of the § 2255 Rules. The committee by mail vote approved correcting the
Criminal Justice Act references in Rules 6(a) and 8(c) of both sets of rules.

3. Financial Disclosure

The advisory committee's proposed new Rule 12.4 was discussed and approved
separately, as part of the Standing Committees consideration of proposed financial disclosure
rule amendments. (See pages 28-31 of these minutes.)
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Shadur and Professor Capra presented the report of the advisory committee, as
set forth in Judge Shadur's memorandum and attachments of May 1, 2000. (Agenda Item 9)

Judge Shadur reported that he had informed the committee in January 2000 that the
advisory committee had completed its review of all the evidence rules and it was now
engaged in some specific projects. He pointed out, for example, that the advisory committee
was looking at privileges, under the direction of a subcommittee chaired by Judge Jerry
Smith. He added that the committee was very conscious of the controversial nature of
attempting to do anything in the area of privileges.

Judge Shadur also pointed out that the advisory committee had considered proposed
amendments to FED. R. EvID. 608 and 804, which might be brought to the attention of the
Standing Committee at its next meeting.

Judge Shadur reported that Professor Capra had produced a study and report for the
advisory committee on those rules of evidence in which the case law has diverged materially
from either the apparent meaning of the rule or the committee note. The document, he said,
would be very useful in avoiding traps for the unwary practitioner. He added that the Federal
Judicial Center and others had agreed to publish it. He emphasized that the advisory.
committee makes it clear that the document had been prepared simply to assist the bar, and it
does not constitute an official committee note.

FINANCIAL DISCLOSURE

Judge Scirica pointed out that the committee had spent a good deal of time on
financial disclosure issues at its January 2000 meeting. He said that financial disclosure was
not, strictly speaking, a procedural issue. Nevertheless, there had been some embarrassing
incidents reported in the press, and the Codes of Conduct Committee was urging the rules
committees to promulgate new federal rules on financial disclosure.

FED. R. App. P. 26.1
FED. R. Civ. P. 7.1

FED. R. CRIM. P. 12.4

Judge Scirica said that the draft amendments to the appellate, civil, and criminal rules
set forth in Agenda Item 11 of the materials were all based on current FED. R. App. P. 26.1
(corporate disclosure statement). Rule 26.1 requires a nongovernmental corporate party to
file a statement with the court of appeals identifying all its parent corporations and listing any
publicly held company that owns 10% or more of its stock.
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Judge Scirica pointed out that there is currently no corresponding national rule
requiring corporate disclosure in the district courts, although 19 district courts have adopted a
version of FED. R. APP. P. 26.1 as a local rule. Moreover, many individual judges impose
their own, additional disclosure requirements.

Judge Scirica said that the most recent proposal before the committee, submitted
jointly by the reporters, contains a two-track proposal: (1) a national rule requiring minimal
information; and (2) additional requirements that could be adopted by the Judicial
Conference at a later date. He said that inclusion of this provision in the proposal would give
the judiciary the flexibility to make adjustments promptly if circumstances change.

Thus, the proposed new FED. R. Civ. P. 7.1, and its counterparts in the criminal and
appellate rules, would be based on the current FED. R. App. P. 26. 1, in that it would require a
party to file two copies of either: (1) a statement that identifies its parent corporations and any
publicly held company that owns 10% of more of its stock; or (2) a statement declaring that it
has nothing to report under the rule. But a party would also have to file copies of any
supplemental information required by the Judicial Conference. The statements would be
filed by a party with its first appearance, pleading, petition, motion, response or request
addressed to the court. A party would also be required to file a supplemental statement
promptly upon any change in circumstances.

Professor Coquillette pointed that there was a fundamental difference of opinion
between the Codes of Conduct Committee and the advisory committees. The Codes of
Conduct Committee, he said, favored adopting civil and criminal rules that essentially just
repeat FED. R. App. P. 26.1. It contends that the provision allowing the Judicial Conference
to require additional information is unnecessary.

On the other hand, the advisory committees believe that simply adopting the appellate
rule is insufficient. They contend that authorizing additional requirements is necessary
because it would give the Judicial Conference authority to make changes from time to time,
without having to invoke all the formality and take all the time required by the rulemaking
process. In addition, he said, additional requirements could be developed by Judicial
Conference resolution and put in place very quickly - well before the two to three years that
it would take for new federal rules to take effect. One member added that immediate
Conference action would be more impressive for political and public reasons than adopting a
rule that would take up to three years to take effect.

Some participants suggested that the whole subject involved an administrative matter
that does not belong in the federal rules. They argued that it should be handled by Judicial
Conference resolution alone. They added that the Conference could simply ask the Director
of the Administrative Office to issue a standard form that parties would have to complete for
the clerk, similar to the form that parties must now complete disclosing whether they are
involved in any related cases.
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Other members replied, however, that the Judicial Conference was not likely to
approve a form without a rule, especially when the Codes of Conduct Committee is opposed
to having a form and is urging adoption of a rule. Another participant said that if the Judicial
Conference were merely to issue a form, it would likely not have the authority to preclude
local variations. By acting through the rules process, there would be clear authority to require
national uniformity.

Some members added that a federal rule on financial disclosure statements was both
appropriate and beneficial because it would give direction to the bar and inform the parties of
their obligations. It was also pointed out that FED. R. App. P. 26.1 has been in place for more
than a decade and has been very effective.

One member said that he would vote to approve both the new rule and the additional
requirements, but he pointed out that the proposal was really unnecessary on the merits. He
argued that it would not solve the real issues of recusal, nor would it address the kinds of
problems that had generated the negative press reports. He argued that the matter was largely
a political and media issue.

Professor Coquillette reported that the proposed new civil, criminal, and appellate,
rules on financial disclosure were identical, except in one respect. He explained that the
Advisory Committee on Civil Rules was of the view that the rule should contain a specific
requirement that the clerk of court actually deliver a copy of the disclosure statements to each
judge acting in the case. Professor Cooper added that the advisory committee was convinced
that the provision was justified by differences in district court practice from appellate
practice. Judge Rosenthal commented that the issue was of concern to the district courts, as
opposed to the courts of appeals, because district judges and magistrate judges cannot
otherwise count on promptly receiving every piece of paper that is filed. Judge Davis added
that the criminal rule should be the same as the civil rule. Judge Garwood pointed out,
however, that the appellate rules committee saw no need for such a requirement in the courts
of appeals.

Professor Coquillette said that another key issue was whether the new national rules
should allow local, court variations. He explained that FED. R. App. P. 26.1 does not address
the matter, but its accompanying committee note invites the courts of appeals to expand on
the information that must be disclosed by corporate parties. He said that all but three of the
circuits in fact do so, and they solicit information about such matters as subsidiaries,
partnerships, and real estate holdings. He noted that the proposals now before the committee,
like Rule 26.1, would not prohibit courts from expanding on the national disclosure
requirements.

Judge Scirica added that there is no agreement among the courts themselves on what
information should be disclosed, as illustrated graphically by the wide variety of local circuit
court rules expanding on FED. R. APP. P. 26.1. He said that there might be strong opposition
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within the Judicial Conference to, any proposed amendment that would eliminate the current
authority of courts to add local disclosure requirements. Therefore, he said, it makes good
sense to present the Conference with proposals that allow some local variations.

Professor Cooper pointed out that FED. R. App. P. 26.1 had been narrowed recently to
eliminate the requirement that corporate parties disclose their subsidiaries, although some
circuits continue to require this information through local rules. He said that there is a
bewildering array of material contained in the local circuit rules that could be considered for
inclusion in the future, but the matter would best be handled through additional requirements
set forth by the Judicial Conference.

Judge Scirica and Professor Coquillette said that the Codes of Conduct Committee
was opposed to allowing local court variations from the national requirement, but it had
indicated that it would defer to the rules committee on this matter.

The committee approved the proposed amendment to FED. R. App. P. 26.1 and
the proposed new FED. R. Civ. P. 7.1 and FED. R. CRIM. P. 12.4,without objection.

ATTORNEY CONDUCT

Judge Scirica reported that the special subcommittee on attorney conduct had
conducted a superb conference with members of the bench and bar in February 2000 and had
received many useful suggestions. He said that considerable progress had been made toward
reaching a consensus on draft rules - if draft rules were to be promulgated - and that
Professors Cooper and Coquillette had refined the earlier draft proposals. He pointed out that
several alternatives were still under consideration, and that the subject matter of attorney
conduct had been divided into three potential federal rules:

1. a suggested Federal Rule of Attorney Conduct I to govern attorneys
generally;

2. a possible Federal Rule of Attorney Conduct 2 to address certain
problems faced by federal government attorneys; and

3. a possible Federal Rule of Attorney Conduct 3 to address attorney
conduct in bankruptcy practice.

Professor Coquillette said that the enabling statute requires the Judicial Conference to
work towards procedural consistency in the federal courts. But, he said, attorney conduct is
an area in which there is now virtually no consistency among the courts. He added that about
30% of the federal courts have not adopted local rules consistent with the conduct rules of
their states.
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Professor Coquillette said that the area in which the most progress can be made is
with proposed Federal Rule of Attorney Conduct 1. He reported that there is now a clear
consensus that attorney conduct should be governed generally by the states. He added that
his research, and that of the Federal Judicial Center, had revealed that there were very few
issues of exclusively federal conduct. Therefore, promulgation of a general federal rule
requiring that a federal court to follow the attorney conducts rules of the state in which they
are located would eliminate about 200 existing local federal court rules and restore vertical
consistency to the system.

Professor Coquillette said that Federal Rules of Attorney Conduct 2 and 3 could be
taken up after Rule 1. He pointed out that there are legitimate federal interests that need to be
protected, and he recognized that the Department of Justice has real concerns that must be
addressed. He noted that pending legislation in Congress, if enacted, would require the
judiciary to propose specific solutions to government attorney problems within prescribed
one-year and two-year time frames. With regard to bankruptcy practice, he said, the
Advisory Committee on Bankruptcy Rules has the expertise to address attorney conduct
issues, but it would prefer to wait until final decisions are made regarding proposed Federal
Attorney Conduct Rule 1.

Professor Coquillette reported that Professor Cooper had prepared six variations of a
proposed Federal Attorney Conduct Rule 1, set forth in Agenda Item 10 of the committee
materials., The six versions vary in the level of detail, he said, but all share the common
theme that federal courts should look to state law on matters of professional responsibility.
They alsQ recognize, however, that federal courts must retain control over their own practice
and procedure, and they have a statutory responsibility to control who may appear before
them as an attorney.

Chief Justice Veasey said that the Conference of Chief Justices would support the
simplest of the six variations, i.e., a single sentence specifying that state attorney conduct
rules apply. He expressed concern about proposed Federal Rule of Attorney Conduct 2.
Professor Poquillette responded that the proposed rules will not be approved by the Judicial
Conference unless there is a clear consensus for them. Mr. Marcus added that the
Department of Justice had no problems with Federal Rule of Attorney Conduct 1, but it
needed to Gave its special concerns and problems addressed, either by legislation or by a new
Federal Rule of Attorney Conduct 2.

One member emphasized that there were essential federal interests at stake beyond
those of the Department of Justice. He said that states may go too far in attempting to
regulate conduct, as local bars or other interest groups within a state may seek to leverage
ethics rules for their own purposes. Thus, it would not be appropriate to declare that anything
a state chooses to include in its ethics rules should necessarily be binding on a federal court.
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One member said that it was unlikely that there would be a resolution of the
Department's concerns until after the next national election. He pointed out that negotiations
between the Department and the states had not produced a final agreement on the issue of
contacts by government attorneys with represented parties. Moreover, he said, there were
substantial differences in Congress, and between the two houses of Congress, on the
appropriate roles of the Department of Justice and the states in controlling government
attorney conduct. The McDade amendment, he said, is still law, although there is legislation
pending to repeal or modify it. And the American Bar Association is in the process of
actively considering these conduct issues as part of its Ethics 2000 project.

REPORT OF THE LOCAL RULES PROJECT

Professor Coquillette stated that the local rules project had three goals: (1) to identify
inconsistent local rules, (2) to identify areas where there are subjects addressed in local court
rules that should be addressed in the national rules; and (3) to encourage the courts to post
orders and practices on the Internet in order to assist the bar. He noted that recent
amendments to FED. R. Civ. P. '83(b), requiring an attorney to have actual notice of any
procedural requirement not set forth in a local rule, had its genesis in the last local rules
project.

Professor Squiers reported that she had been working on the new local rules project
since the summer. She said that she had read all the local rules of the district courts and had
entered them into a computer program, sorted by rule content and topic. She added that she
had just started work on writing the report and would have substantial material to present to
the committee at its January 2001 meeting.

Professor Squiers said that she had contacted the circuit executives to inquire about
the activities of their respective circuit councils in reviewing local district court rules. She
reported that the circuit executives had responded that neither they nor their circuit councils
are directly involved in the rulemaking process for the district courts or in the actual
promulgation of local district court rules. She added, however, that some circuits had on
occasion suggested local rules for the districts to adopt.

Professor Squiers reported that all the circuit councils have some sort of review
process in place to examine new local rules and amendments to existing local rules. But, she
added, none of the circuits has written standards to determine what may constitute an
"inconsistency" between a local rule and a national rule or statute. Rather, reviews of local
rules and amendments are made by the councils on a case-by-case basis.

Professor Squiers also said that she had asked the circuit executives about the
existence of standing orders, internal operating procedures, general orders, and other written
directives that serve as the functional equivalent of local rules. She reported that there is
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generally no review of these directives in most of the circuits, but that councils clearly would
act if any of these devices were seen as an attempt to avoid the local rulemaking process.

Some members stated that local orders and practices are a serious problem for the bar
and have taken on the character of local rules. They recommended that Professor Squiers
obtain copies of standing orders and similar documents. Judge Scirica agreed, and he
suggested that Professor Squiers write to the chief judges of the circuits on the matter.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte reported that one of the most important policy issues currently facing the
judiciary is to identify and protect appropriate privacy interests as part of its implementation
of the new Electronic Case Files project. Thekproject, which is finishing its pilot stage and is
about to begin national deployment, places the documents in a case file in electronic form
and makes them available to the public through the Internet. He said that there is a tension
between: (1) the long-established policy and common law right of public access to court
records; and (2) the privacy interests of litigants and third parties when court documents
contain sensitive personal, medical, financial, and employment records. These records, he
said, to date have been "practically obscure" in court files, but would now be placed on
Internet for world-wide distribution.

Mr. Lafitte pointed out that the Court Administration and Case Management
committee had appointed a special subcommittee on privacy to sort out the issues and that he
was the liaison to that subcommittee from the rules committees. He reported that the
subcommittee was considering several alternatives and was seeking feedback from the rules
committees and other Judicial Conference committees. Eventually, he said, the
subcommittee would circulate a draft document for public comment and present its views to
the various Judicial Conference committees at their winter 2000-2001 meetings. Then the
Court Administration and Case Management Committee would likely make appropriate
recommendations to the Judicial Conference~in March 2001.

Mr. Lafitte said that six alternatives were under consideration. He noted that they
were summarized very effectively in Professor Capra's memorandum in Agenda Item 12 of
the meeting materials. The alternatives, he said, were as follows:

1. Do Nothing - Under this alternative, privacy interests would be decided on a
case-by-case basis, as litigants could seek protective orders and sealing orders
from the court by way of motion.

2. "Public is public" - Under this alternative, everything now available to the
public in the court's paper file would be made available in electronic form.
This alternative, Mr. Lafitte said, would be similar to the "Do Nothing"
approach.
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3. "Public is Public," But Limit What is Public - This alternative would treat
paper files and electronic files in the same way, but the public file would be
refined. Thus, certain kinds of sensitive information now available at the
courthouse would be excluded from the public file, such as social security
numbers or medical information.

4. Limited Remove Electronic Access - This alternative would allow electronic
access to all public information at the courthouse, but certain categories of
information could not be accessed remotely through the Internet. Mr. Lafitte
said that members of the privacy subcommittee had expressed concerns over
this approach because it would result in different access policies for the same
information.

5. Waiting Period - Under this alternative, a waiting period would be imposed
between the electronic filing of a document and its posting on the Internet.
The parties would have an opportunity during this period to ask the court for a
protective order on a document-by-document basis.

6. Case File Archiving - A policy would be developed to archive documents and
limit the life span of a case on the Internet. Mr. Lafitte observed that this
action did not address the main issues at stake.

Professor Capra said that the only option that was likely to require a rule-based
solution was Alternative 3, limiting what is included in the public file. He said, however,
that this approach would be controversial, and it would be bound to encounter objections
from news organizations, which have enjoyed full access to all paper records for years.

Professor Capra pointed out that the new electronic system is technically capable of
providing different categories of users with different levels of access. Thus, for example, the
parties to a case might be given greater electronic access to the source documents in a case
than the general public.

Professor Capra reported that the President had established a working group in the
executive branch to study the issues of privacy in consumer bankruptcy cases and that
Administrative Office staff would coordinate with the working group. In addition, he noted
that the technology subcommittee has been in contact with the Advisory Committee on
Bankruptcy Rules regarding privacy issues.

Mr. Mattos said that the Court Administration and Case Management Committee had
not reached any conclusions on the key privacy issues. But, he said, there is a consensus on
the committee that: (1) parties in a case should be given notice that their documents are
public and may be placed on the Internet; and (2) the bar should be educated as to the public
nature of the documents they file.
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Several members suggested that consideration be given to the administrative burdens
of operating an electronic system in which some official case documents are included and
some are not. They said that if electronic public access is to be limited, the focus should be
placed on excluding categories of cases, rather than categories of documents.

Professor Capra noted that the proposed new amendments to the federal rules that
authorize electronic service - together with the current rules that authorize electronic filing
- contemplate the use of local rules to implement a court's electronic procedures. He said
that the technology subcommittee thought that it might be useful to prepare sample local
rules and orders to assist the courts as they implement the electronic case files system. In
addition, he said, Administrative Office staff could serve as an effective clearing house of
information to inform courts about the rules, orders, and procedures that have been adopted
by other courts.

STATISTICS

Mr. Rabiej reported that the Administrative Office was seeking better statistical data
and other information on district court proceedings, which could be captured through the new
electronic case management and case file system being developed. This effort is part of the
implementation of Recommendation 73 of the Long Range Plan for the Federal Courts,
which calls for the courts to "define, structure, and, as appropriate, expand their data-
collection and information-gathering capacity" to obtain better data for judicial
administration, planning, and policy development.

Mr. Rabiej said that the Administrative Office was asking the committee to identify
any types of new data and other information that it might need to assist in its mission, such as
empirical data on the impact of various procedural requirements set forth in the rules. He
pointed out that Administrative Office and Federal Judicial Center staff had prepared
preliminary tables identifying and prioritizing various types of case events that might be
useful in conducting future research for the -committees. He recommended that the reporters
review the materials and offer suggestions to the staff.

NEXT COMMITTEE MEETING

The next committee meeting had been scheduled for January 4 and 5, 2001.

Respectfully submitted,

Peter G. McCabe,
Secretary
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MEMORANDUM

DATE: March 19, 2001

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Proposed Amendments to Federal Rules of Appellate Procedure
Published for Comment in August 2000

Several proposed amendments to the Federal Rules of Appellate Procedure ("FRAP") -
as well as several complementary proposed amendments to the Federal Rules of Civil Procedure
("FRCP") - were published for comment in August 2000. The deadline for submitting public
comments was February 15, 2001. As of today (March 19), we have received 19 comments. All
of those comments - both those that were submitted before the February 15 deadline and those
that were not - appear in "Appendix A" to this memorandum in the order in which they were
received and numbered by the Administrative Office (00-AP-001, 00-AP-002, and so on). Also
appearing in "Appendix A" are three comments that were received only by the Advisory
Committee on Civil Rules but that are also relevant to the work of this Advisory Committee.

Any comments that are received after today, but before the agenda book is distributed,
will appear in an "Appendix B" to this memorandum. I will not be able to summarize those
comments in this memorandum, but the Committee will nevertheless be able to consider them at
its April meeting. Any comments that are received after the agenda book is distributed will be
sent to all Committee members under separate cover.

In this memorandum, I provide the following with respect to each proposed amendment:
(1) a brief introduction; (2) the text of the rule and Committee Note, as published; (3) a summary
of the public comments received as of March 19; and (4) my recommendation and comments.
When commentators have made a strong argument for change - an argument that has not
already been considered and rejected by this Committee - I have included with my
recommendation suggested revisions to the text of the rule or Conmmittee Note. I have tried to
organize the proposed amended rules by number, except that I have grouped related proposals
together.

With respect to each proposal, the Committee must first decide whether to approve the
proposal as published, approve the proposal with modifications, devote further study to the
proposal, or drop the proposal altogether. In those cases in which the Committee decides to
approve the proposal with modifications, it must further decide whether the modifications are
substantial (necessitating republication) or insubstantial (not necessitating republication). In my
opinion, none of the changes that I recommend would require republication.
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I. Rule 1(b)

A. Introduction

The Committee proposed to abrogate Rule l(b), which provides that the rules of appellate
procedure "do not extend or limit the jurisdiction of the courts of appeals." Rule 1(b) has been
rendered obsolete by recent Congressional enactments that give the Supreme Court authority to
use the federal rules of practice and procedure to define when a decision of a district court is final
for purposes of 28 U.S.C. § 1291 and to provide for appeals of interlocutory orders that are not
already authorized by 28 U.S.C. § 1292.

B. Text of Rule and Committee Note

1 Rule 1. Scope of Rules; Title

2 (b) Rules Do Not Affect Jurisdictiol. Thlese, uaes do not extend or lirrdt the jurisdiction of

3 the courts of appeals. rAbrogatedi

4 Committee Note
5
6 Subdivision (b). Two recent enactments make it likely that, in the future, one or more of
7 the Federal Rules of Appellate Procedure ("FRAP") will extend or limit the jurisdiction of the
8 courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme Court
9 authority to use the federal rules of practice and procedure to define when a ruling of a district

10 court is final for purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992, Congress
11 amended 28 U.S.C. § 1292 to give the Supreme Court authority to use the federal rules of
12 practice and procedure to provide for appeals of interlocutory decisions that are not already
13 authorized by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and § 1292 are
14 unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality
15 for purposes of the former or to authorize interlocutory appeals not provided for by the latter,
16 FRAP will "extend or limit the jurisdiction of the courts of appeals," and subdivision (b) will
17 become obsolete. For that reason, subdivision (b) has been abrogated.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) opposes the amendment. The Group
argues that Rule 1(b) "is an appropriate reminder that the Rules are not intended to create,
expand, or reduce the jurisdiction of the federal courts." As to the Committee's concern about
§§ 1292(e) and 2072(c), the Group argues that rules enacted under § 2072(c) would not truly
"extend" the jurisdiction of the federal courts, and, in any event, that Rule l(b) should not be
repealed "based on what the Rules Committee and ultimately the Supreme Court might do in the
future." The Group argues that, if and when the Committee and the Supreme Court act under
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§ 1292(e), they can simultaneously amend Rule 1(b). Finally, the Group suggests that, if the
Committee is intent on acting at this time, it should not abrogate Rule 1(b), but instead add the
following at the end of the rule: "except as authorized by an Act of Congress permitting the
promulgation of rules affecting the jurisdiction of the courts of appeals."

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal, because
Rule 1(b) "has never been true, given Rule 4 (and a few others)."

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) does not oppose the proposal, but warns
that it would have serious reservations about any future attempt by any of the rules committees
"to weaken the final-decision rule or to enlarge the categories in which interlocutory appeals now
are allowed."

The National Association of Criminal Defense Lawyers (00-AP-019) regards the
proposed abrogation of Rule 1(b) as "undesirable, because of the probability of unintended
consequences in other areas." It suggests that, instead of abrogating Rule 1(b), the Advisory
Committee should insert the phrase "Except as expressly authorized by statute" at the beginning
of the rule.

The Association's particular concern is the alleged conflict between Rule 4(b)(1)(B)-
which permits the government to file an appeal in a criminal case within 30 days after entry of
the order being appealed - and 18 U.S.C. § 3731 - which requires the government to file an
appeal in a criminal case within 30 days after the challenged order "has been rendered." Because
"rendered" means "announced" rather than "entered," and because § 3731 is jurisdictional,
Rule 4(b)(1)(B) is "presently invalid" as it extends the jurisdiction of the courts of appeals. The
Association is concerned that "[r]epeal of Rule 1(b) could .. . be interpreted to mean that the
Conference thinks Rule 4(b)'s timing language now extends the jurisdiction of the court of
appeals."

D. Recommendation

I recommend that the proposal be approved as published.

No commentator disagrees that, as soon as the Advisory Committee acts under § 1292(e),
the appellate rules will, in fact, "extend or limit the jurisdiction of the courts of appeals." Judge
Easterbrook argues that, under Supreme Court precedent that characterizes some of the
requirements of Rules 3 and 4 as "jurisdictional," the appellate rules now "extend or limit the
jurisdiction of the courts of appeals." The bottom line is that if Rule 1(b) isn't false now, it will
be false in a few years. It should be abrogated.

I disagree with the suggestion to add a clause such as "except as expressly authorized by
statute." If a rule isn't authorized by a statute, then the rule is invalid - whether or not it affects
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jurisdiction. If a rule is authorized by a statute, then the rule is valid - again, whether or not it
affects jurisdiction. The suggested clause would only cause confusion and needless litigation.

The NACDL argues that Rule 1(b) should be retained because, as long as it is part of
FRAP, 18 U.S.C. § 3731 (requiring the government to file an appeal within 30 days after an
order is rendered) will control over Rule 4(b)(1)(B) (requiring the government to file an appeal
within 30 days after an order is entered). If there is a conflict (and I am not convinced that there
is), the conflict should be addressed directly by the Committee. In other words, if the Committee
prefers the § 3731 deadline to the Rule 4(b)(1)(B) deadline, then the Committee should amend
Rule 4(b)(1)(B), so that practitioners can find the "correct" deadline in FRAP. The Committee
should not "smuggle" the § 3731 deadline into the rules through Rule l(b).

-4-
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II. Rule 4(a)(1)(C)

A. Introduction

The Committee proposed to add a new Rule 4(a)(1)(C) to provide that an appeal from an
order granting or denying an application for a writ of error coram nobis is governed by the time
limitations of Rule 4(a) (which apply in civil cases) and not by the time limitations of Rule 4(b)
(which apply in criminal cases).

B. Text of Rule and Committee Note

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (1) Time for Filing a Notice of Appeal.

4 (A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c),

5 the notice of appeal required by Rule 3 must be filed with the district clerk

6 within 30 days after the judgment or order appealed from is entered.

7 (B) When the United States or its officer or agency is a party, the notice of

8 appeal may be filed by any party within 60 days after the judgment or

9 order appealed from is entered.

10 (C An appeal from an order granting or den ing an application for a writ of

11 error coram nobis is an appeal in a civil case for purposes of Rule 4(a).

12 Committee Note
13

14 Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting
15 conclusions about whether an appeal from an order granting or denying an application for a writ
16 of error coram nobis is governed by the time limitations of Rule 4(a) (which apply in civil cases)
17 or by the time limitations of Rule 4(b) (which apply in criminal cases). Compare United States v.
18 Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990); United States v. Cooper, 876
19 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v. Keogh, 391 F.2d 138, 140 (2d Cir.
20 1968) (applying the time limitations of Rule 4(a)); with Yasui v. United States, 772 F.2d 1496,
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1 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d 526, 527-28 (8th Cir. 1970)
2 (applying the time limitations of Rule 4(b)). A new part (C) has been added to Rule 4(a)(1) to
3 resolve this conflict by providing that the time limitations of Rule 4(a) will apply.
4
5 Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28 U.S.C. § 2255, the Supreme
6 Court has recognized the continued availability of a writ of error coram nobis in at least one
7 narrow circumstance. In 1954, the Court permitted a litigant who had been convicted of a crime,
8 served his full sentence, and been released from prison, but who was continuing to suffer a legal
9 disability on account of the conviction, to seek a writ of error coram nobis to set aside the

10 conviction. United States v. Morgan, 346 U.S. 502 (1954). As the Court recognized, in the
11 Morgan situation an application for a writ of error coram nobis "is of the same general character
12 as [a motion] under 28 U.S.C. § 2255." Id. at 506 n.4. Thus, it seems appropriate that the time
13 limitations of Rule 4(a), which apply when a district court grants or denies relief under 28 U.S.C.
14 § 2255, should also apply when a district court grants or denies a writ of error coram nobis. In
15 addition, the strong public interest in the speedy resolution of criminal appeals that is reflected in
16 the shortened deadlines of Rule 4(b) is not present in the Morgan situation, as the party seeking
17 the writ of error coram nobis has already served his or her full sentence.
18
19 Notwithstanding Morgan, it is not clear whether the Supreme Court continues to believe
20 that the writ of error coram nobis is available in federal court. In civil cases, the writ has been
21 expressly abolished by Fed. R. Civ. P. 60(b). In criminal cases, the Supreme Court has recently
22 stated that it has become "'difficult to conceive of a situation"' in which the writ "'would be
23 necessary or appropriate."' Carlisle v. United States, 517 U.S. 416, 429 (1996) (quoting United
24 States v. Smith, 331 U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1) is not intended to
25 express any view on this issue; rather, it is merely meant to specify time limitations for appeals.
26
27 Rule 4(a)(1)(C) applies only to motions that are in substance, and not merely in form,
28 applications for writs of error coram nobis. Litigants may bring and label as applications for a
29 writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or
30 motions for correction or reduction of a sentence under Fed. R. Crim. P. 35. In such cases, the
31 time limitations of Rule 4(b), and not those of Rule 4(a), should be enforced.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects that "[t]his new text . .. is
not parallel to subsections (A) and (B) of Rule 4(a)(1)." He recommends eliminating subsection
(C) and instead amending the first sentence of Rule 4(a)(1) to begin "In a civil case (including
coram nobis) ... ." More broadly, Judge Easterbrook objects to amending Rule 4 to specifically
address coram nobis cases: "Why deal separately with a single kind of motion - and an
abolished one at that! . . . Rule 4(a) is limited to civil cases; but Rule 60(b) abolishes coram nobis
in civil cases. The Committee Note tries to deal with this incongruity, but unsuccessfully."
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Finally, Judge Easterbrook believes that, if the coram nobis problem is to be addressed, it
should be addressed as part of a general rule that classifies the many "post-judgment motions in
criminal cases that might, or might not, be deemed 'civil' and thus afforded 30 days for appeal."
He suggests adding to FRAP either a general rule for classifying motions made in criminal cases
-e.g., "an order formally in a criminal case is treated as civil for purposes of this rule unless it
is a sentence of imprisonment or a criminal fine" - or a rule that lists various motions and
classifies them as either civil or criminal, Judge Easterbrook says that the Seventh Circuit has
had "no trouble classifying coram nobis as civil, but lots of trouble" with other motions, such as
forfeiture and post-judgment motions for return of property.

The National Association of Criminal Defense Lawyers (00-AP-O19) supports the
proposal.

D. Recommendation

I recommend that the proposal be approved as published.

I have some sympathy for Judge Easterbrook's view that we should not be amending
Rule 4 at all to address coram nobis, but the Committee has already crossed that bridge. I am not
persuaded by his stylistic suggestion. I would rather address coram nobis by adding a separate
subdivision that most practitioners can ignore and that refers to "[a]n appeal from an order
granting or denying an application for a writ of error coram nobis" than by inserting a cryptic
reference to just "coram nobis" in a parenthetical in a part of the rule that is read by virtually
every appellate lawyer in virtually every civil case.

I am also not persuaded that we should amend Rule 4 to catalog every post-judgment
motion brought in a criminal case. Even if the Comrnittee disagrees, this is a long-term project,
and we should move forward with the amendment addressing coram nobis.
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III. Rule 4(a)(5)(A)(ii)

A. Introduction

The Committee proposed to amend Rule 4(a)(5)(A)(ii) to provide that a district court may
extend the time to file a notice of appeal upon timely motion of a party if the party shows either
excusable neglect or good cause, regardless of whether the timely motion is filed within the
unextended appeal time or within the next 30 days.

B. Text of Rule and Committee Note

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (5) Motion for Extension of Time.

4 (A) The district court may extend the time to file a notice of appeal if:

5 (i) a party so moves no later than 30 days after the time prescribed by

6 this Rule 4(a) expires; and

7 (ii) regardless of whether its motion is filed before or during the 30

8 days after the time prescribed by this Rule 4(a) expires. that party

9 shows excusable neglect or good cause.

10 Committee Note
11
12 Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to
13 file a notice of appeal if two conditions are met. First, the party seeking the extension must file
14 its motion no later than 30 days after the expiration of the time originally prescribed by Rule 4(a).
15 Second, the party seeking the extension must show either excusable neglect or good cause. The
16 text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of the
17 original deadline and those filed after the expiration of the original deadline. Regardless of
18 whether the motion is filed before or during the 30 days after the original deadline expires, the
19 district court may grant an extension if a party shows either excusable neglect or good cause.
20
21 Despite the text of Rule 4(a)(5)(A), most of the courts of appeals have held that the good
22 cause standard applies only to motions brought prior to the expiration of the original deadline and
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1 that the excusable neglect standard applies only to motions brought after the expiration of the
2 original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (lst Cir. 1991) (collecting cases
3 from the Second, Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits). These courts have
4 relied heavily upon the Advisory Committee Note to the 1979 amendment to Rule 4(a)(5). But
5 the Advisory Committee Note refers to a draft of the 1979 amendment that was ultimately
6 rejected. The rejected draft directed that the good cause standard apply only to motions filed
7 prior to the expiration of the original deadline. Rule 4(a)(5), as actually amended, did not. See
8 16A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE AND PROCEDURE § 3950.3, at 148-49
9 (2d ed. 1996).

10
11 The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
12 tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the
13 district court to extend the time for filing a notice of appeal in a criminal case for an additional
14 30 days upon a finding of excusable neglect or good cause. Both Rule 4(b)(4) and the Advisory
15 Committee Note to the 1998 amendment make it clear that an extension can be granted for either
16 excusable neglect or good cause, regardless of whether a motion for an extension is filed before
17 or after the time prescribed by Rule 4(b) expires.
18
19 Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
20 rule in harmony in this respect with Rule 4(b)(4). A motion for an extension filed prior to the
21 expiration of the original deadline may be granted if the movant shows either excusable neglect
22 or good cause. Likewise, a motion for an extension filed during the 30 days following the
23 expiration of the original deadline may be granted if the movant shows either excusable neglect
24 or good cause.

C. Summary of Public Comments

The United States Postal Service (00-AP-003) agrees that Rule 4(a)(5)(A) should be
amended to resolve the circuit split, but argues that the rule should endorse the view of the
majority of the courts of appeals - i.e., that the good cause standard should apply to motions
brought prior to the expiration of the original deadline and the excusable neglect standard should
apply to motions brought after the expiration of the original deadline. As the owner or leaser of
large amounts of real estate in the United States, the Postal Service "is extremely concerned with
state and federal rules and statutes that determine when adjudications of disputes over title have
become final." The Postal Service believes that the Committee's proposal makes it too easy for
litigants to get permission to file untimely notices of appeal and thus to lengthen judicial
proceedings.

The Public Citizen Litigation Group (00-AP-005) supports the proposal, agreeing that it
reinforces the current text of the rule and promotes harmony with Rule 4(b)(4).

Judge Jon 0. Newman (2d Cir.) (00-AP-008) suggests revising the Committee Note to
correct two instances in which, in Judge Newman's view, the Committee Note implies that a
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motion for an extension can be filed any time after expiration of the original deadline, rather than
just within 30 days. Judge Newman's suggested changes are as follows:

Despite the text of Rule 4(a)(5)(A), most of the courts of appeals have held that
the good cause standard applies only to motions brought prior to the expiration of the
original deadline and that the excusable neglect standard applies only to motions brought
after the expiration of the originaf deadline during the 30 days following the expiration of
the original deadline....

Both Rule 4(b)(4) and the Advisory Committee Note to the 1998 amendment make it
clear that an extension can be granted for either excusable neglect or good cause,
regardless of whether a motion for an extension is filed before or after t he tiTe prescribed
by Rule 4(b) expires during the 30 days following the expiration of the original deadline.

Committee on Federal Civil Procedure of the American College of Trial Lawyers
(00-AP-010) agrees that the position of the majority of the circuits cannot be reconciled with the
text of the existing rule. However, the Committee urges that "the Rule [be amended] to conform
to existing practice, rather than requiring existing practice to change to conform to the
amendment." The 30-day deadline for bringing appeals is extremely important, as it provides
certainty to parties and attorneys. Few motions to extend brought after the deadline expires are
successful, as the excusable neglect standard is "quite strict." To permit such motions to be
granted on a mere showing of good cause - that is, a showing of "neglect [that] was not
excusable" - would introduce uncertainty and delay into appellate proceedings. "The Advisory
Committee Note does not explain why, if a party's failure to act in a timely fashion is
inexcusable, the prevailing adversary should be subject to upsetting what would otherwise be a
final, nonappealable judgment. Nor ... does the Advisor[y] Committee explain just what good
cause is intended to convey in a circumstance in which the party has inexcusably failed to file a
motion to extend within the original 30-day period."

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) does not object to the substance of
the proposal, but finds it awkwardly worded. Judge Easterbrook complains that the rule, as
drafted, takes the form: "The district court may extend the time if (a) a party so moves; and (b)
regardless of whether the motion is filed at time T, then condition B holds." Such a structure -
"A and, regardless whether T, then B" - is, Judge Easterbrook says, non-parallel and hard to
follow. He suggests that the text of Rule 4(a)(5)(A) be left alone and that a new provision be
added, either as an unnumbered paragraph or as a new subsection (B) (necessitating the
renumbering of current subsections (B) and (C)).

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-0 17) supports the proposal, although it regrets
that the proposal is necessitated by the failure of courts to apply the rule as written.

-10-



D. Recommendation

I recommend that we make the changes suggested by Judge Newman, but otherwise that
we approve the proposal as published.

All of the commentators agree that we should resolve the circuit split, but they disagree
about which side of the split we should endorse. I am comfortable with the Committee's
decision. Endorsing the majority view, as some commentators urge, would create tension with
Rule 4(b)(4). Also, what those commentators fail to recognize is that the 30-day deadline can be
missed in situations in which there is no negligence - excusable or inexcusable - such as when
the Postal Service fails to deliver a package. In those cases, it is unfair to require a party who
moves after the original deadline has expired to prove that his or her "negligence" was
''excusable"; he or she wasn't negligent at all.

Judge Easterbrook is correct that Rule 4(a)(5)(A)(ii), as amended, will not be the most
elegant rule in FRAP; it's hard to find an elegant way to amend a clear rule to tell the courts of
appeals to apply the clear rule as written. That said, the amended Rule 4(a)(5)(A)(ii) is readily
understandable, and I don't think we should add unnumbered paragraphs or new subdivisions
(necessitating the renumbering of existing subdivisions).



IV. Rule 4(a)(7)

A. Introduction

The Committee proposed to amend Rule 4(a)(7) to resolve several circuit splits over
questions that arise when a party seeks to appeal a judgment or order that is required to be set
forth on a separate document but is not. In conjunction with concurrently proposed amendments
to FRCP 58, the amendment to Rule 4(a)(7) would provide the following: (1) Orders disposing
of the post-judgment motions that can toll the time to appeal under Rule 4(a)(4)(A) do not have
to be set forth on separate documents. (2) When proposed FRCP 58 requires a judgment or order
to be set forth on a separate document, that judgment or order is not entered until it is so set forth
or until the expiration of 60 days after its entry in the civil docket, whichever occurs first. (3) An
appellant may waive the separate document requirement and appeal an otherwise appealable
judgment or order, even if the appellee objects. (4) An appellant may choose to waive the
separate document requirement more than 30 days (60 days if the government is a party) after
entry in the civil docket of the judgment or order that should have been set forth on a separate
document but was not.

B. Text of Rule and Committee Note

The proposed amendment to Rule 4(a)(7) must be considered in conjunction with the
proposed amendments to FRCP 54(a) and 58. The text of all of these amendments, as well as all
of the accompanying Committee Notes, is provided below.

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (7) Entry Defined.

4 LA) A judgment or order is entered for purposes of this Rule 4(a) when it is

5 entered in1 ou m p l ianc wit for purposes of Rules 58(b) and 79(a) of the

6 Federal Rules of Civil Procedure.

7 (n.) A failure to enter a judgment or order on a separate document when

8 required by Rule 58(a)(1) of the Federal Rules of Civil Procedure does not

9 affect the validity of an appeal from that judgment or order.

10
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1 Committee Note
2
3 Subdivision (a)(7). Several circuit splits have arisen out of uncertainties about how Rule
4 4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in
5 Fed. R. Civ. P. 58 that, to be "effective," a judgment must be set forth on a separate document.
6 Rule 4(a)(7) and Fed. R. Civ. P. 58 have been amended to resolve those splits.
7
8 1. The first circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ. P.
9 58 concerns the extent to which orders that dispose of post-judgment motions must be entered on

10 separate documents. Under Rule 4(a)(4)(A), the filing of certain post-judgment motions tolls the
11 time to appeal the underlying judgment until the "entry" of the order disposing of the last such
12 remaining motion. Courts have disagreed about whether such an order must be set forth on a
13 separate document before it is treated as "entered." This disagreement reflects a broader dispute
14 among courts about whether Rule 4(a)(7) independently imposes a separate document
15 requirement (a requirement that is distinct from the separate document requirement that is
16 imposed by the Federal Rules of Civil Procedure ("FRCP")) or whether Rule 4(a)(7) instead
17 incorporates the separate document requirement as it exists in the FRCP. Further complicating
18 the matter, courts in the former "camp" disagree among themselves about the scope of the
19 separate document requirement that they interpret Rule 4(a)(7) as imposing, and courts in the
20 latter "camp" disagree among themselves about the scope of the separate document requirement
21 imposed by the FRCP.
22
23 Rule 4(a)(7) has been amended to make clear that it simply incorporates the separate
24 document requirement as it exists in Fed. R. Civ. P. 58. Under amended Rule 4(a)(7), a
25 judgment or order is entered for purposes of Rule 4(a) when that judgment or order is entered for
26 purposes of Fed. R. Civ. P. 58(b). Thus, if a judgment or order is not entered for purposes of
27 Fed. R. Civ. P. 58(b) until it is set forth on a separate document, that judgment or order is also
28 not entered for purposes of Rule 4(a) until it is so set forth. Similarly, if a judgment or order is
29 entered for purposes of Fed. R. Civ. P. 58(b) even though not set forth on a separate document,
30 that judgment or order is also entered for purposes of Rule 4(a).
31
32 In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has been amended
33 to provide that orders disposing of the post-judgment motions that can toll the time to appeal
34 under Rule 4(a)(4)(A) do not have to be entered on separate documents. See Fed. R. Civ. P.
35 58(a)(1). Rather, such orders are entered for purposes of Fed. R. Civ. P. 58 - and therefore for
36 purposes of Rule 4(a) - when they are entered in the civil docket pursuant to Fed. R. Civ. P.
37 79(a). See Fed. R. Civ. P. 58(b).
38
39 2. The second circuit split addressed by the amendments to Rule 4(a)(7) and Fed. R. Civ.
40 P. 58 concerns the following question: When a judgment or order is required to be entered on a
41 separate document under Fed. R. Civ. P. 58 but is not, does the time to appeal the judgment or
42 order ever begin to run? According to every circuit except the First Circuit, the answer is "no."
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1 The First Circuit alone holds that parties will be deemed to have waived their right to have a
2 judgment or order entered on a separate document three months after the judgment or order is
3 entered in the civil docket. See Fiore v. Washington County Community Mental Health Ctr., 960
4 F.2d 229, 236 (1st Cir. 1992) (en banc). Other circuits have rejected this cap as contrary to the
5 relevant rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331 (D.C. Cir. 1998);
6 Hammack v. Baroid Corp., 142 F.3d 266, 269-70 (5th Cir. 1998); Rubin v. Schottenstein, Zox &
7 Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143 F.3d 263 (6th Cir.
8 1998) (en banc). However, no court has questioned the wisdom of imposing such a cap as a
9 matter of policy.

10
11 Fed. R. Civ. P. 58 has been amended to impose such a cap. Under amended Fed. R. Civ.
12 P. 58(b) - and therefore under amended Rule 4(a)(7) - a judgment or order is treated as
13 entered when it is entered in the civil docket pursuant to Fed. R. Civ. P. 79(a). There is one
14 exception: When Fed. R. Civ. P. 58(a)(1) requires the judgment or order to be set forth on a
15 separate document, that judgment or order is not entered until it is so set forth or until the
16 expiration of 60 days after its entry in the civil docket, whichever occurs first. This cap will
17 ensure that parties will not be given forever to appeal a judgment or order that should have been
18 set forth on a separate document but was not.
19
20 3. The third circuit split - this split addressed only by the amendment to Rule 4(a)(7) -

21 concerns whether the appellant may waive the separate document requirement over the objection
22 of the appellee. In Bankers Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the
23 Supreme Court held that the "parties to an appeal may waive the separate-judgment requirement
24 of Rule 58." Specifically, the Supreme Court held that when a district court enters an order and
25 "clearly evidence[s] its intent that the ... order ... represent[s] the final decision in the case," the
26 order is a "final decision" for purposes of 28 U.S.C. § 1291, even if the order has not been
27 entered on a separate document for purposes of Fed. R. Civ. P. 58. Id. Thus, the parties can
28 choose to appeal without waiting for the order to be entered on a separate document.
29
30 Courts have disagreed about whether the consent of all parties is necessary to waive the
31 separate document requirement. Some circuits permit appellees to object to attempted Mallis
32 waivers and to force appellants to return to the trial court, request entry of judgment on a separate
33 document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
34 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir. 1998); Silver Star Enters., Inc. v. M/V
35 Saramacca, 19 F.3d 1008, 1013 (5th Cir. 1994). Other courts disagree and permit Mallis waivers
36 even if the appellee objects. See, e.g., Haynes, 158 F.3d at 1331; Miller v. Artistic Cleaners, 153
37 F.3d 781, 783-84 (7th Cir. 1998); Alvord-Polk, Inc. v. F. Schumacher & Co., 37 F.3d 996, 1006
38 n.8 (3d Cir. 1994).
39
40 New Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
41 and to make clear that the decision whether to waive entry of a judgment or order on a separate
42 document is the appellant's alone. It is, after all, the appellant who needs a clear signal as to
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1 when the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
2 appeal without awaiting entry of the judgment or order on a separate document, then there is no
3 reason why the appellee should be able to object. All that would result from honoring the
4 appellee's objection would be delay.
5
6 4. The final circuit split addressed by the amendment to Rule 4(a)(7) concerns the
7 question whether an appellant who chooses to waive the separate document requirement must
8 appeal within 30 days (60 days if the government is a party) from the entry in the civil docket of
9 the judgment or order that should have been entered on a separate document but was not. In

10 Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254
11 action on May 6, 1983, but failed to enter the judgment on a separate document. The plaintiff
12 appealed on January 10, 1984. The Fifth Circuit dismissed the appeal, reasoning that, if the
13 plaintiff waived the separate document requirement, then his appeal would be from the May 6
14 order, and if his appeal was from the May 6 order, then it was untimely under Rule 4(a)(1). The
15 Fifth Circuit stressed that the plaintiff could return to the district court, move for entry of
16 judgment on a separate document, and appeal from that judgment within 30 days. Id. at 934.
17 Several other cases have embraced the Townsend approach. See, e.g., Armstrong v. Ahitow, 36
18 F.3d 574, 575 (7th Cir. 1994) (per curiam); Hughes v. Halifax County Sch. Bd., 823 F.2d 832,
19 835-36 (4th Cir. 1987); Harris v. McCarthy, 790 F.2d 753, 756 n.I (9th Cir. 1986).
20
21 Those cases are in the distinct minority. There are numerous cases in which courts have
22 heard appeals that were not filed within 30 days (60 days if the government was a party) from the
23 judgment or order that should have been entered on a separate document but was not. See, e.g.,
24 Haynes, 158 F.3d at 1330-3 1; Clough v. Rush, 959 F.2d 182, 186 (10th Cir. 1992); McCalden v.
25 California Library Ass'n, 955 F.2d 1214, 1218-19 (9th Cir. 1990). In the view of these courts,
26 the remand in Townsend was "precisely the purposeless spinning of wheels abjured by the Court
27 in the [Mallis] case." 15B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE

28 § 3915, at 259 n.8 (3d ed. 1992).
29
30 The Committee agrees with the majority of courts that have rejected the Townsend
31 approach. In drafting new Rule 4(a)(7)(B), the Committee has been careful to avoid phrases such
32 as "otherwise timely appeal" that might imply an endorsement of Townsend.



Rule 54. Judgments; Costs

(d) Costs; Attorneys' Fees.

(2) Attorneys' Fees.

(A) Claims for attorneys' fees and related nontaxable expenses shall be made by
motion unless the substantive law governing the action provides for the
recovery of such fees as an element of damages to be proved at trial.

(B) Unless otherwise provided by statute or order of the court, the motion must be
filed antd served no later than 14 days after entry of judgment; must specify
the judgment and the statute, rule, or other grounds entitling the moving
party to the award; and must state the amount or provide a fair estimate of
the amount sought. If directed by the court, the motion shall also disclose
the terms of any agreement with respect to fees to be paid for the services
for which claim is made.

(C) On request of a party or class member, the court shall afford an opportunity
for adversary submissions with respect to the motion in accordance with
Rule 43(e) or Rule 78. The court may determine issues of liability for fees
before receiving submissions bearing on issues of evaluation of services
for which liability is imposed by the court. The court shall find the facts
and state its conclusions of law as provided in Rule 52(a), and a judgment
sh1af be set florh11 n i t a separate duuem~nt as provided in1 R n 58.

Committee Note

Subdivision (d)(2)(C) is amended to delete the requirement that judgment on a motion for
attorney fees be set forth in a separate document. This change complements the amendment of
Rule 58(a)(1), which deletes the separate document requirement for an order disposing of a
motion for attorney fees under Rule 54. These changes are made to support amendment of Rule
4 of the Federal Rules of Appellate Procedure. It continues to be important that a district court
make clear its meaning when it intends an order to be the final disposition of a motion for
attorney fees.

The requirement in subdivision (d)(2)(B) that a motion for attorney fees be not only filed
but also served no later than 14 days after entry of judgment is changed to require filing only, to
establish a parallel with Rules 50, 52, and 59. Service continues to be required under Rule 5(a).
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Rule 58. Entry of Judgment

Sublject to t11I of Rule 54(b). (1) upOn a geateral verdict of a Jury, Or upOn a
decisioun by the court that a party shall recover only a sumii certain O1 costs or that all relief shall
bIe deied, the clerk, uLmk tl T COU lt otherwise ordes, shaf1 fort11wit p le u l , S and enter the
judgimeint without awaiting aniy direction by tlhe COu rt, (2) upon a decision by thle court granting
otherl elfif, Or upon a special verdict or a general verdict aUcolllpalued by isvwvers to
interrogatories, the Court shall pirnptly approve thUe fin of the j ud gmli en1 t, amd the clerk shail
thereulon enter it. Every judglelnt shall be set foltlh On a separate doculelnt. A judgneInt is
effeetive only whei so set forth and wlin eltd as plrvided in Rule 7 9 (a). Eatry of the
jutdgrnl1Ut shall not be delayed, nru th1e tim e fol appeal extn, i11u d to tax costs or awcnaid

fees, except that, Whleln a tillmey iotiuf fo. attlimey' fees, is raiade unider Rule 54(d)(2), the courtt,

before a niotice of appeal hasi been f il ed and has become eff-ective, miay oldel that thUe motion have
thUe same effect under Rule 4 (a)(4 ) of the Fedelal Rules of Apellate Procedure a a tiietly
mnotion utder R;ue 59. Attorneys shall not subinit foms of judgllelt except UpOn direction ot
the court, aiid tlese directiouns sall llOt ble given Sa a inatter of course.

(a) Separate Document.

(1) Every judgment and amended judgment must be set forth on a separate document, but
a separate document is not required for an order disposing of a motion:

(A) for judgment under Rule 50(b):

(B) to amend or make additional findings of fact under Rule 52(b);

(C) for attorney fees under Rule 54;

(D) for a new trial, or to alter or amend the judgment. under Rule 59; or

(E) for relief under Rule 60.

(2) Subject to [the provisions ofl Rule 54(b):

(A) the clerk must, without awaiting the court's direction, promptly prepare. sign.
and enter the judgment when:

(i) the jury returns a general verdict, or

(ii) the court awards onlv costs or a sum certain, or denies all relief: and
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(B) the court must promptly approve the form of the judgment. which the clerk
must promptly enter, when:

(i) the jury returns a special verdict or a general verdict accompanied by
interrogatories. or

(ii) the court grants other relief not described in Rule 58(a)(2).

(b) Time of Entry. Judgment is entered for purposes of Rules 50. 52. 54(d)(2)(B), 59. 60. and
62:

(1) when it is entered in the civil docket under Rule 79(a). and

(2) if a separate document is required by Rule 58(a)(1). upon the earlier of these events:

(A) when it is set forth on a separate document, or

(B) when 60 days have run [expired] from entry in the civil docket under Rule
79(a).

(c) Cost or Fee Awards.

(1) Entry of judgment may not be delayed. nor the time for appeal extended, in order to
tax costs or award fees, except as provided in Rule 58(c)(2).

(2) When a timely motion for attorney fees is made under Rule 54(d)(2), the court may
act before a notice of appeal has been filed and has become effective to order that
the motion have the same effect under Rule 4(a)(4) of the Federal Rules of
Appellate Procedure as a timely motion under Rule 59.

(d) Request for Entry. A party may request that judgment be set forth on a separate document
as required by Rule 58(a)(1).

Committee Note

Rule 58 has provided that a judgment is effective only when set forth on a separate
document and entered as provided in Rule 79(a). This simple separate document requirement
has been ignored in many cases. The result of failure to enter judgment on a separate document
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is that the time for making motions under Rules 50, 52, 54(d)(2)(B), 59, and some motions under
Rule 60, never begins to run. The time to appeal under Appellate Rule 4(a) also does not begin
to run. There have been few visible problems with respect to Rule 50, 52, 54(d)(2)(B), 59, or 60
motions, but there have been many and horridly confused problems under Appellate Rule 4(a).
These amendments are designed to work in conjunction with Appellate Rule 4(a) to ensure that
appeal time does not linger on indefinitely, and to maintain the integration of the time periods set
for Rules 50, 52, 54(d)(2)(B), 59, and 60 with Appellate Rule 4(a).

Rule 58(a) preserves the core of the present separate document requirement, both for the
initial judgment and for any amended judgment. No attempt is made to sort through the
confusion that some courts have found in addressing the elements of a separate document. It is
easy to prepare a separate document that recites the terms of the judgment without offering
additional explanation or citation of authority. Forms 31 and 32 provide examples.

Rule 58(a) is amended, however, to address a problem that arises under Appellate Rule
4(a). Some courts treat such orders as those that deny a motion for new trial as a "judgment," so
that appeal time does not start to run until the order is entered on a separate document. Without
attempting to address the question whether such orders are appealable, and thus judgments as
defined by Rule 54(a), the amendment provides that entry on a separate document is not required
for an order disposing of the motions listed in Appellate Rule 4(a). The enumeration of motions
drawn from the Appellate Rule 4(a) list is generalized by omitting details that are important for
appeal time purposes but that would unnecessarily complicate the separate document
requirement. As one example, it is not required that any of the enumerated motions be timely.
Many of the enumerated motions are frequently made before judgment is entered. The
exemption of the order disposing of the motion does not excuse the obligation to set forth the
judgment itself on a separate document.

Rule 58(b) discards the attempt to define the time when a judgment becomes "effective."
Taken in conjunction with the Rule 54(a) definition of a judgment to include "any order from
which an appeal lies," the former Rule 58 definition of effectiveness could cause strange
difficulties in implementing pretrial orders that are appealable under interlocutory appeal
provisions or under expansive theories of finality. Rule 58(b) replaces the definition of
effectiveness with a new provision aimed directly at the time for making post-trial and post-
judgment motions. If judgment is promptly set forth on a separate document, as should be done,
the new provision will not change the effect of Rule 58. But in the cases in which court and clerk
fail to comply with this simple requirement, the motion time periods set by Rules 50, 52, 54, 59,
and 60 begin to run after expiration of 60 days from entry of the judgment on the civil docket as
required by Rule 79(a).

A companion amendment of Appellate Rule 4(a)(7) integrates these changes with the
time to appeal.
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Rule 58(b) also defines entry of judgment for purposes of Rule 62. There is no reason to
believe that the Rule 62(a) stay of execution and enforcement has encountered any of the
difficulties that have emerged with respect to appeal time. It seems better, however, to have a
single time of entry for motions, appeal, and enforcement.

This Rule 58(b) amendment defines "time of entry" only for purposes of Rules 50, 52, 54,
59, 60, and 62. This limit reflects the problems that have arisen with respect to appeal time
periods, and the belief that Rule 62 should be coordinated with Rules 50, 52, 59, and 60. In this
form, the amendment does not resolve all of the perplexities that arise from the literal interplay of
Rule 54(a) with Rule 58. In theory, the separate document requirement continues to apply, for
example, to an interlocutory order that is appealable as a final decision under collateral-order
doctrine. Appealability under collateral-order doctrine should not be complicated by failure to
enter the order as a judgment on a separate document - there is little reason to force trial judges
to speculate about the potential appealability of every order, and there is no means to ensure that
the trial judge will always reach the same conclusion as the court of appeals. Appeal time should
start to run when the collateral order is entered without regard to creation of a separate document
and without awaiting expiration of the 60 days provided by Rule 58(b)(2). Drastic surgery on
Rules 54(a) and 58 would be required to address this and related issues, however, and it is better
to leave this conundrum to the pragmatic disregard that seems its present fate. The present
amendments do not seem to make matters worse, apart from one false appearance. If a pretrial
order is set forth on a separate document that meets the requirements of Rule 58(b), the time to
move for reconsideration seems to begin to run, perhaps years before final judgment. And even
if there is no separate document, the time to move for reconsideration seems to begin 60 days
after entry on the civil docket. This apparent problem is resolved by Rule 54(b), which expressly
permits revision of all orders not made final under Rule 54(b) "at any time before the entry of
judgment adjudicating all the claims and the rights and liabilities of all the parties."

New Rule 58(d) replaces the provision that attorneys shall not submit forms of judgment
except on direction of the court. This provision was added to Rule 58 to avoid the delays that
were frequently encountered by the former practice of directing the attorneys for the prevailing
party to prepare a form of judgment, and also to avoid the occasionally inept drafting that
resulted from attorney-prepared judgments. See 11 Wright, Miller & Kane, Federal Practice &
Procedure: Civil 2d, § 2786. The express direction in Rule 58(a)(2) for prompt action by the
clerk, and by the court if court action is required, addresses this concern. The new provision
allowing any party to move for entry of judgment on a separate document will protect all needs
for prompt commencement of the periods for motions, appeals, and execution or other
enforcement.

C. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) opposes proposed Rule 4(a)(7)(B), as he believes
that it creates "an open window for evasion and possible concealment."
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The Committee on Federal Courts of the Association of the Bar of the City of New
York (00-AP-004) commented only on the 60-day provision - that is, the amendment to FRCP
58 that provides that a judgment or order required to be set forth on a separate document will be
deemed "entered" when it is so set forth or 60 days after it is entered in the civil docket,
whichever occurs first. The Association believes that the current separate document requirement
protects parties from inadvertently losing their rights to appeal "by putting the losing party firmly
on notice that a final and appealable judgment had been entered." The Association opposes any
weakening of the separate document requirement.

The Association expressed sympathy with this Committee's desire to address the time
bomb problem, but suggests that better alternatives exist: (1) Encourage district court judges and
clerks to comply with the separate document requirement. If judges and clerks would simply
enter judgments and orders on separate documents, the time bomb problem would disappear.
(2) Amend the appellate and civil rules to provide that the prevailing party can start the time to
appeal running on a judgment or order that was not entered on a separate document by serving
notice of the entry of that judgment or order on the other parties. (3) Amend FRCP 58 as
proposed, but lengthen the 60-day "safe harbor" to at least 180 days. A 6 month hiatus in court
proceedings is sufficiently rare that it would provide fair notice to litigants that "the case is over
at the District Court level and . .. the time for appeal has arrived."

The Public Citizen Litigation Group (00-AP-005) supports some of the proposed
amendments to Rule 4(a)(7) and FRCP 58 and opposes others:

1. The Group supports Rule 4(a)(7). It agrees that Rule 4 should be amended to make
clear that the appellate rules do not impose a separate document requirement of their own, but
simply incorporate the separate document requirement of the civil rules.

2. The Group does not support amending FRCP 58 to provide that orders disposing of
post-trial motions do not have to be entered on a separate document. The Group confesses that it
finds this a "close question," as orders disposing of post-judgment motions "are generally
discrete and imbued with finality" and thus provide notice to the losing parties that the time to
appeal is running. However, in some complex cases involving multiple parties and claims and in
some cases involving requests for attorneys' fees, the "finality" of a post-judgment order may not
be as apparent. The Group urges that, even if the Conmmiittee goes forward with the proposed
amendment, it should make clear that the separate document rule is retained for orders that
dispose of motions other than those listed in proposed FRCP 58(a)(1). The Group would,
however, support an amendment to FRCP 58 that would clarify that an order appealable under
the collateral order doctrine does not need to be entered on a separate document.

3. The Group strongly disagrees with the 60-day provision, which, it says, "is at odds
with the most valuable purpose of the separate-document rule" - it's "signaling function." The
Group argues that the purpose of the separate document requirement is to give parties fair notice
that the time to appeal has begun to run, so that parties will not inadvertently lose their rights to
appeal. The Group believes that it makes no sense to "retain the separate-document requirement
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and then allow it to evaporate at some point after an appealable order is entered." The Group
argues that, "in the ordinary case where the losing party has notice of the relevant order (but no
separate document has been entered), and does not appeal within 30 days of the entry of that
order, the mere passage of an additional 60 days generally will not alert the losing party that an
appeal is necessary if that party was unaware beforehand."

As to the time bomb problem, the Group makes several comments: (a) The easiest way to
eliminate the time bomb problem is for district court judges and clerks to simply enter judgments
and orders on separate documents, which is not difficult. (b) The time bomb problem can also
easily be avoided by the winning party, who can move for entry of the judgment or order on a
separate document. (c) Although the Group concedes that there are a large number of published
decisions addressing the failure to enter a judgment or order on a separate document, it does not
believe that the time bomb problem is significant and, in any event, it believes that the number of
cases involving time bombs are dwarfed by the number of cases "in which potential appellants
are well served by the signaling function of FRCP 58." (d) Cases in which appeals are not
brought until long after the judgment or order is entered "generally are cases of genuine
ambiguity as to whether the underlying order is 'final' for purposes of appeal."

4. The Group supports proposed Rule 4(a)(7)(B). It agrees that the decision whether to
waive the separate document requirement should be the appellant's alone, and it agrees with the
rejection of Townsend's holding. The Group points out, though, that the rejection of Townsend
will have only limited practical consequences if the 60-day provision is retained.

Prof. Bradley Scott Shannon (00-AP-007) submitted a lengthy and complicated
comment. He acknowledges the seriousness of the problems addressed by the amendments to
Rule 4 and FRCP 58; in fact, he argues that "[d]ramatic reform in this area is desperately
needed."

The thrust of Prof. Shannon's comment is that the problems that concern the Advisory
Committee are rooted not in the separate document requirement of FRCP 58, but in the manner
in which "judgment" is defined in FRCP 54(a). FRCP 58 requires that every "judgment" be
entered on a separate document. According to Prof. Shannon, district court judges and clerks are
aware of this requirement and try to comply with it. The problem is in deciding when the court
has issued a "judgment." Under FRCP 54(a), whether a court action is a 'judgment" turns upon
whether that action is appealable, and ascertaining the appealability of court actions is often
extremely difficult. In short, the reason for the widespread non-compliance with FRCP 58 is that
judges and clerks often guess wrong in trying to ascertain whether a court action is appealable,
and thus a "judgment" for purposes of FRCP 54(a).

Prof. Shannon discusses other problems with the way FRCP 54(a) defines judgment. He
argues, for example, that court proceedings can be terminated with orders that are final but are
not appealable. In such cases, nothing denominated a "final judgment" is ever entered on a
separate document.
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The Committee Note to the amendment to FRCP 58 acknowledges that a literal
application of FRCP 54(a) would create "many horrid theoretical problems" that could be solved
only by "[d]rastic surgery on Rules 54(a) and 58." The Civil Rules Committee declined to
undertake such "[d]rastic surgery," as it believes that these theoretical problems "seem to have
caused no real difficulty" in practice.

Prof. Shannon disagrees with the Committee. As noted, he believes that, among other
problems, the definition of "judgment" in FRCP 54(a) creates the time bomb problem. Although
Prof. Shannon "understand[s]" the Committee's "caution" in employing an "incremental
approach," he urges a wholesale revision of FRCP 54(a). In particular, he urges that whether an
order is defined as a "judgment" under FRCP 54(a) - and thus must be entered on a separate
document under FRCP 58- should turn not on whether the order is appealable, but on whether
the order isfinal. Prof. Shannon cites as among the advantages of this approach the fact that
ascertaining finality would be easier than ascertaining appealability. He also argues that his
approach would assure that the conclusion of every civil action (the entry of a separate document
entitled "final judgment") would be as clearly delineated as the commencement of every civil
action (the filing of a complaint).

The Advisory Conmnittee on Rules of Practice & Internal Operating Procedure of
the United States Court of Appeals for the Ninth Circuit (00-AP-01 1) expresses no opinion
on Rule 4(a)(7) specifically, but recommends changes to the proposed amendments to FRCP 58.
The Committee is concerned that, as drafted, new FRCP 58 will lead parties to believe that the
time to appeal does not begin to run on an appealable order until the order is entered on a
separate document. The Committee fears that this will result in the inadvertent loss of appellate
rights by parties who believe that, as long as an order is not entered on a separate document, it
does not have to be appealed. The Committee also fears that this will result in district courts
being deluged by requests from winning parties to enter all orders on separate documents - even
orders to which the separate document requirement does not apply - to ensure that the time to
appeal begins to run.

The Committee proposes a redraft of FRCP 58. The redraft of FRCP 58(a) provides that
only a judgment "that terminates a district court action" must be set forth on a separate
document, and explicitly provides that "[a]ppealable interlocutory orders, partial judgments
certified pursuant to FRCP 54(b), and appealable post-judgment orders do not require a separate
document." The redraft of FRCP 58(b) adds language providing that, in cases in which a
separate document is not required but nevertheless entered, the judgment will be deemed
"entered" upon the later of (1) the entry date of the judgment or (2) the entry date of the separate
document.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-0 12) seems to have two major concerns
about the proposed revisions to Rule 4(a)(7)(B).

First, Judge Easterbrook objects to the use of the word "validity." He states that appeals
can be "proper" or "effective," but not "valid." He also contends that "the point of this change is
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not that notices of appeal are valid, but that particular decisions are deemedfinal, and it is finality
that makes an appeal proper."

Second, Judge Easterbrook essentially opposes the 60-day provision and favors retaining
the separate document requirement as it exists. He argues that, without the warning provided by
a separate document, some litigants will fail to recognize that the time to appeal has begun to run
and find themselves "hornswoggled out of their appeals." He argues that other litigants will
'pepper courts of appeals with arguments that one or another decision marked the 'real' end of
the case, so that the clock must be deemed to have started more than 30 days before the notice of
appeal." Still other litigants will "bombard[] the court with notices of appeal from everything
that might in retrospect be deemed a conclusive order."

The Appellate Practice Section of the State Bar of Michigan (00-AP-13) opposes the
60-day provision, because of the possibility that litigants could find themselves foreclosed from
being able to appeal without the "readily defined trigger" provided by the separate document
requirement. As to the time bomb problem that the 60-day provision eliminates, the Section has
three comments: (1) the problem would not exist if district courts would simply comply with the
separate document requirement; (2) winning litigants can always protect themselves against time
bombs by moving to have the judgment or order entered on a separate document; and (3) the
Section questions "whether there are actually enough 'problem' cases to justify adoption of a 60-
day rule."

The Los Angeles County Bar Association Appellate Courts Committee (00-AP-014)
"heartily endorses" the proposal, which, it believes, will provide "greater certainty" in an area
that is now "fraught with peril and confusion."

Michael Zachary, Esq. (00-AP-015), a supervisory staff attorney for the Second Circuit,
does not object to the proposed changes to FRAP 4(a)(7), but has three concerns about the
proposed changes to FRCP 58:

First, Mr. Zachary states that proposed FRCP 58(b) "appears to establish a new
benchmark for determining a judgment's entry date: the date it is 'set forth' in a separate
document, as opposed to the date of entry in the civil docket." He complains that "set forth" is
ambiguous; it is "not defined anywhere" and it could be interpreted to refer to "the date the
separate document is written, or the date it is signed by a judge or clerk of court, or the date it is
filed or entered."

Second, Mr. Zachary argues that the use of the word "it" in proposed FRCP 58(b)(1) is
ambiguous, as the word "appears to refer to a 'judgment' in a situation where no document
labeled 'judgment' will exist. The relevant document will be an order, which the subsection then
deems to be a judgment for judgment entry purposes."

To meet these two concerns, Mr. Zachary recommends that FRCP 58(b) be amended as
follows:
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(b) Time of Entry. Judgment is entered for purposes of Rules 50, 52, 54(d)(2)(B),
59, 60, and 62:

(1) when it the order disposing of the motion is entered in the civil docket
under Rule 79(a), and

(2) if a separate document is required by Rule 58(a)(1), upon the earlier of
these events:

(A) when it is set forth on a separate docume.n..t the separate document
is entered in the civil docket under Rule 79(a), or

(B) when 60 days have run from entry on the civil docket under Rule
79(a).

Finally, Mr. Zachary opposes the 60-day provision because "although it prevents
reactivation of dormant cases, it will return us, in part, to the pre-1963 problem of litigants
unfairly losing their right to appeal when the order terminating the case is not clear or when
certain types of motions which do not affect finality are still pending." He also fears that the
provision will give litigants an incentive to file a notice of appeal from every order that, although
not entered on a separate document, might have been intended by the district court to terminate
the case. Finally, he does not think that the time bomb problem is serious. He has not seen many
time bombs in his work for the Second Circuit, and winning litigants can easily protect against
time bombs by asking the court to enter judgment on a separate document.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) objects only to the 60-day provision. It
has no objection to the remainder of the Rule 4(a)(7)/FRCP 58 proposal, including the provisions
that would make clear that the appellant alone can waive the separate document requirement and
that orders disposing of certain post-judgment motions need not be entered on separate
documents. The Committee does note, though, that it would prefer that FRCP 58 instead provide
that all orders disposing of post-judgment motions be entered on separate documents.

As to the 60-day provision, the Committee believes that it undermines the fundamental
purpose of the separate document requirement, which is to provide litigants with a clear warning
of when a judgment has been issued and the time to appeal has begun to run. The Committee
concedes that the time bomb problem is "a real concern," but winning litigants can easily protect
themselves from time bombs simply by asking the district court to enter judgment on a separate
document.

The Litigation Section and the Courts, Lawyers, and the Administration of Justice
Section of the District of Columbia Bar (00-AP-018) support proposed FRCP 58(a), which
would make clear that orders disposing of certain post-trial motions need not be entered on
separate documents. However, the Sections oppose the 60-day provision of proposed FRCP
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58(b), which, they believe, would leave litigants without clear notice that judgment has been
entered and the time to appeal has begun to run. The Sections argue that the solution to the time
bomb problem is to clarify the separate document requirement so that district court judges and
clerks will comply with it more often. Specifically, the Sections recommend that the following
sentence be added to new FRCP 58(b): "If a separate document is required by Rule 58(a)(1), only
entry of the separate document shall constitute entry of the judgment." The Sections also
recommend that language be added to FRCP 58 making it clear that parties may move the court
to set forth a judgment on a separate documents (when the court neglects to do so), and that the
court must grant such a motion.

The Sections urge that proposed Rule 4(a)(7)(B) be deleted, based upon the Sections'
understanding that it, like proposed FRCP 58(b), would "eliminate the requirement for entry of a
separate document of judgment as a basis for appeal."

The Conference of Chief Bankruptcy Judges of the Ninth Circuit (00-CV-004)
"wholeheartedly supports" the proposed amendments to FRCP 54 and 58.

The Federal Magistrate Judges Association (00-CV-006) supports the proposed
amendments to FRCP 54 and 58, which would "help clarify requirements that have been ignored
in many cases" and "establish[] a basis for insuring that appeal time does not go on indefinitely."

William J. Borah, Esq. (00-CV-012) opposes the proposed amendments to FRCP 54
and 58, which, he believes, would "make the whole issue even more confusing and complicated."
He thinks it "would not be a bad idea" to abandon the separate document requirement altogether.

D. Recommendation

I recommend that the proposal be approved as published, except that one minor change be
made to the Committee Note. I further recommend that this Committee urge the Civil Rules
Committee to expand the 60-day safe harbor to 150 days.

None of the comments cause me to doubt the fundamental soundness of the proposal.
The commentators are certainly correct that the 60-day provision will diminish the "signaling"
effect of the separate document requirement. I think the comments exaggerate the effectiveness
of the signal now provided by the separate document requirement, but there is no question that it
does provide a signal, and there is no question that, if the 60-day provision is implemented, some
litigants will inadvertently lose their appellate rights.

At the same time, without some type of "cap," the time bomb problem will continue to
exist. The commentators are correct that the problem would disappear if the district courts would
simply comply with the requirement, but the requirement has been on the books for almost 40
years and the circuit courts have repeatedly asked district courts to comply with it, and yet it
continues to be widely ignored. The commentators are also correct that a winning litigant can
protect against a time bomb by asking the district court to enter judgment on a separate
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document, but ignorance of the requirement continues to be widespread among litigants, and
sometimes (as is true in many prisoner cases) the winning litigant isn't even before the court.

A reasonable compromise, it seems to me, is to extend the safe harbor from 60 days to
150 days. To solve the time bomb problem, we need a cap, but it really doesn't make much
difference whether the time to appeal begins to run after 60 days or 150 days or even 365 days -
just so that the time to appeal starts to run at some point. This Committee originally
recommended a 150-day safe harbor; the 60-day provision was substituted by the Reporter to the
Civil Rules Committee, Prof. Ed Cooper, who tells me that the comments have persuaded him of
the merits of this Committee's original proposal.

A 180-day cap (the 150-day safe harbor before the time to appeal begins to run plus
30 days (in most cases) to appeal) would go a long way toward meeting the concerns of the
commentators. A litigant who has heard nothing about a case for six months and yet does
nothing to ascertain whether the time to appeal has begun to run can hardly complain about being
"hornswoggled." Indeed, under Rule 4(a)(6)(A), litigants have only 180 days after a judgment is
entered to move to reopen the time to appeal when they received no notice whatsoever of the
judgment.

If the Civil Rules Committee does agree to expand the 60-day safe harbor, Judge
Garwood and I will have to make some minor conforming changes to the Committee Note to
Rule 4(a)(7) prior to the Standing Committee's June meeting. Also, Judge Garwood
recommends that the Committee now approve a minor revision to the Note. Specifically, Judge
Garwood recommends the following change:

In conjunction with the amendment to Rule 4(a)(7), Fed. R. Civ. P. 58 has
been amended to provide that orders disposing of the post-judgment motions
listed in new Fed. R. Civ. P. 58(a) (which include, but are not limited to. the post-
judgment motions that can toll the time to appeal under Rule 4(a)(4)(A))o not
have to be entered on separate documents. See Fed. R. Civ. P. 58(a)(1). Rather,
such orders are entered for purposes of Fed. R. Civ. P. 58 - and therefore for
purposes of Rule 4(a) - when they are entered in the civil docket pursuant to
Fed. R. Civ. P. 79(a). See Fed. R. Civ. P. 58(b).

This amendment would make the Committee Note to Rule 4(a)(7) more precise. As the
Committee Note to FRCP 58 indicates, new FRCP 58(a)(1) exempts from the separate judgment
requirement not only orders that dispose of motions that toll the time to appeal under Rule
4(a)(4)(A) (e.g., a FRCP 60 motion filed within 10 days), but also some orders that dispose of
motions that do not toll the time to appeal (e.g., a FRCP 60 motion that is not filed within 10
days).

No compelling objection was made to the other aspects of the Rule 4(a)(7)/FRCP 58
proposal - making it clear that the appellate rules do not impose their own separate document
requirement, clarifying that orders disposing of post-judgment motions need not be entered on
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separate documents, giving the appellant the right to waive the separate document requirement,
and rejecting the Townsend rule. To respond to just a few of the other comments:

I do not agree with Prof. Shannon that the reason that the separate document requirement
is so widely ignored is that judges and clerks have difficulty figuring out which orders are
appealable and therefore "judgments" under FRCP 54(a). The vast majority of separate
document cases involve the failure to enter routine and unquestionably appealable judgments on
separate documents. Prof. Shannon is correct that the perfect solution to the problem would
involve a rewriting of the definition of "judgment" in FRCP 54(a), but such a rewriting would be
nightmarishly complicated. The word "judgment" appears throughout the FRCP, not just in the
separate document provision. To tinker with the definition of "judgment" is to invite chaos.
Moreover, I am skeptical that a definition of judgment based upon finality would be any easier to
administer than one based upon appealability. The "incremental" approach that we are taking is
preferable to what Prof. Shannon suggests.

It is difficult to respond to the comments of the Ninth Circuit and Judge Easterbrook, as
the comments seem to be premised upon a misunderstanding of the separate document
requirement, either as it now exists or as it would exist under the proposal. The Ninth Circuit
seems not to realize that under current FRCP 54(a) and 58, every appealable order is a judgment
and must be set forth on a separate document before the time to appeal begins to run. The
amendments to FRCP 58 proposed by the Ninth Circuit are not workable. Judge Easterbrook
notes that he did not have time to read the amendments to FRCP 58; as a result, he
understandably appears to have missed the significance of the change to Rule 4(a)(7)(A) and to
believe that all of the changes described in the Committee Note will be wrought by Rule
4(a)(7)(B) alone.

Mr. Zachary seems to fear that, under the rule, a judgment will be issued (and noted in the
civil docket) and then, sometime thereafter, that same judgment will be set forth on a separate
document. He complains that, because "set forth" is ambiguous, it will not be clear when this
latter event occurs, and thus it will not be clear when the time to appeal begins to run. He
suggests that we address this problem by amending FRCP 58 to refer to the entry of the separate
document in the civil docket rather than to entry of the judgment in the civil docket.

The concerns that Mr. Zachary expresses about the amended rule apply with just as much
force to the current rule. After all, the current rule uses the expression "set forth" and under the
current rule the time to appeal a judgment does not begin to run until it is both set forth on a
separate document and entered in the civil docket. Yet, to my knowledge, the problem described
by Mr. Zachary virtually never arises. (I've read more separate document cases than anyone, and
I don't recall this problem being addressed.) Under the current rule, compliance with the
separate document requirement (when there is compliance with the separate document
requirement) is quite routine: judgment is set forth on a separate document, the clerk notes that
fact in the civil docket, and the time to appeal begins to run from the date on which that judgment
(and not any prior judgment) is entered in the docket. The same should be true under the revised
rule.
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Mr. Zachary's suggestion about replacing the word "it" in FRCP 58(b)(1) is puzzling.
The word "it" in FRCP 58(b)(1) refers to the judgment from whose entry the time to bring post-
judgment motions begins to run; it does not refer to the order that later disposes of those post-
judgment motions. In other words, the rule is meant to say precisely what Mr. Zachary
understands it as saying; I do not understand why he believes that the rule should be changed.
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V. Rule 4(b)(5)

A. Introduction

The Committee proposed to amend Rule 4(b)(5) to provide that the filing of a motion to
correct a sentence under FRCrP 35(c) does not toll the time to appeal the judgment of conviction.

B. Text of Rule and Committee Note

1 Rule 4. Appeal as of Right - When Taken

2 (b) Appeal in a Criminal Case.

3 (5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest

4 a district court of jurisdiction to correct a sentence under Federal Rule of Criminal

5 Procedure 35(c), nor does the filing of a motion under 35(c) affect the validity of a

6 notice of appeal filed before entry of the order disposing of the motion. The filing

7 of a motion under Federal Rule of Criminal Procedure 35(c) does not suspend the

8 time for filing a notice of appeal from a judgment of conviction.

9 Committee Note

10 Subdivision (b)(5). Federal Rule of Criminal Procedure 35(c) permits a district court,
11 acting within 7 days after the imposition of sentence, to correct an erroneous sentence in a
12 criminal case. Some courts have held that the filing of a motion for correction of a sentence
13 suspends the time for filing a notice of appeal from the judgment of conviction. See, e.g., United
14 States v. Carnouche, 138 F.3d 1014, 1016 (5th Cir. 1998) (per curiam); United States v. Morillo,
15 8 F.3d 864, 869 (1st Cir. 1993). Those courts establish conflicting timetables for appealing a
16 judgment of conviction after the filing of a motion to correct a sentence. In the First Circuit, the
17 time to appeal is suspended only for the period provided by Fed. R. Crim. P. 35(c) for the district
18 court to correct a sentence; the time to appeal begins to run again once 7 days have passed after
19 sentencing, even if the motion is still pending. By contrast, in the Fifth Circuit, the time to
20 appeal does not begin to run again until the district court actually issues an order disposing of the
21 motion.
22
23 Rule 4(b)(5) has been amended to eliminate the inconsistency concerning the effect of a
24 motion to correct a sentence on the time for filing a notice of appeal. The amended rule makes
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1 clear that the time to appeal continues to run, even if a motion to correct a sentence is filed. The
2 amendment is consistent with Rule 4(b)(3)(A), which lists the motions that toll the time to
3 appeal, and notably omits any mention of a Fed. R. Crim. P. 35(c) motion. The amendment also
4 should promote certainty and minimize the likelihood of confusion concerning the time to appeal
5 a judgment of conviction.
6
7 If a district court corrects a sentence pursuant to Fed. R. Crim. P. 35(c), the time for filing
8 a notice of appeal of the corrected sentence under Rule 4(b)(1) would begin to run when the court
9 enters a new judgment reflecting the corrected sentence.

C. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) does not oppose the proposal in
substance, but he thinks that Rule 4(b)(5) - which "breaks up a single thought into three long
phrases" - should be restyled in its entirety. He suggests: "Neither the filing of a motion under
Fed. R. Crim. P. 35(c) nor the disposition of such a motion affects the proper time to file a notice
of appeal, and the filing of a notice of appeal does not affect the district court's power to act on
such a motion." Judge Easterbrook concedes that his proposal "leaves open the question whether
a new (or amended) notice of appeal is necessary if the district court modified the judgment
under Rule 35(c)" and "may leave an unintended negative implication about the status and effect
of other post-judgment motions in criminal cases."

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) supports the
proposal. However, the Section requests that Rule 4(b) be further amended to give prosecutors
and defendants the same amount of time -30 days - to bring appeals in criminal cases.

The National Association of Criminal Defense Lawyers (00-AP-0 19) agrees that Rule
4(b)(5) should be amended to resolve the circuit split, but urges that the split be resolved
differently. "Rule 35(b) motions should be treated the same way the rules treat other motions to
amend a judgment - as terminating the appeal time, with a new ten days commencing upon
entry of the order on the motion.... At the least, the rule should provide that if a timely motion
to correct a sentence is filed under Rule 35(c), the time to appeal does not commence until the
later of (i) the date the motion is ruled upon, or seven days afer imposition of sentence (when the
court's power to act expires under that rule), whichever comes first, or (ii) the entry of
judgment." The Association argues that, in some cases, a defendant may not file a notice of
appeal if his or her concern can be addressed through a FRCrP 35(c) motion; the defendant
should not have to decide whether or not to appeal "until the final contours of the sentence are
settled." Also, as the last paragraph of the Commnittee Note acknowledges, the revised Rule
4(b)(5) would require two notices of appeal to be filed in some cases.

The Association further urges that Rule 4(b)(1)(B)(i) be amended to resolve a conflict
between the rule and 18 U.S.C. § 3731. That conflict is described above, in the summary of the
Association's comments about the proposed abrogation of Rule 1(b).
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D. Recommendation

I recommend that the proposal be approved as published.

The substantive objections have already been considered and rejected by the Committee.
Judge Easterbrook's suggested restyling of the entire Rule 4(b)(5) would not result in a marked
improvement and, as he acknowledges, would create new ambiguities.
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VI. Rule 5(c)

A. Introduction

The Committee proposed to amend Rule 5(c) to correct a typographical error in a cross-
reference and to impose a 20 page limit on petitions for permission to appeal, cross-petitions for
permission to appeal, and answers to petitions or cross-petitions for permission to appeal.

B. Text of Rule and Committee Note

1 Rule 5. Appeal by Permission

2 (c) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1)

3 32(c (2). Except by the court's permission. a paper must not exceed 20 pages. exclusive

4 of the disclosure statement, the proof of service, and the accompanying documents

5 required by Rule 5(b)(1)(E). An original and 3 copies must be filed unless the court

6 requires a different number by local rule or by order in a particular case.

7 Committee Note

8 Subdivision (c). A petition for permission to appeal, a cross-petition for permission to
9 appeal, and an answer to a petition or cross-petition for permission to appeal are all "other

10 papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those
11 papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of
12 Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the requirements
13 of Rule 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct that error.
14
15 Rule 5(c) has been further amended Ho limit the length of papers filed under Rule 5.
16

C. Summary of Public Cormnfnts

The Public Citizen Litigation Group (00-AP-005) supports the proposal, although it
urges that the limitation on the length of Rule 5 papers be expressed in words rather than pages.
It suggests that Rule 5 papers be limited to 5,600 words. (Dividing the old 50 page limit for
briefs into the new 14,000-word limit for briefs results in a calculation of 280 words per page;
20 pages multiplied by 280 words is 5,600 words.) The Group suggests that typeface
requirements (similar to those applied to briefs in Rule 32(a)(5)) be imposed on Rule 5 papers.
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Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) urges that any limit on the length
of Rule 5 papers be expressed in words rather than pages, to remove the incentive for counsel to
play games with type size and line spacing. He suggests 5,600 words (for the same reason as the
Public Citizen Litigation Group) "or, to be generous, 6,000 words"

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) does not
oppose placing a limit on Rule 5 papers, but believes that the limit should be expressed in words,
rather than in pages.

The Los Angeles County Bar Association Appellate Courts Committee (00-AP-014)
does not oppose placing limits on Rule 5 papers, but stresses that 20 pages will be insufficient in
some complex cases, and recommends that the circumstances under which a court will grant
permission to exceed the 20 page limit should be specified. At present, the proposal says only
that the limit can be exceeded with "the court's permission"; it says nothing about when such
permission should be granted. The Committee suggests that a "good cause" standard be
incorporated into the rule - "including a list of factors that might warrant relief from the 20-
page limit."

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports the proposal.

D. Recommendation

I recommend that the proposal be approved as published.

I think there is merit to the suggestion that the limit be expressed in words rather than in
pages. However, I think that this suggestion should be considered as part of a proposal that the
Committee convert all of the (few) remaining page limits in FRAP to word limits. See, e.g.,
Rule 27(d)(2) (page limits on motions, responses to motions, and replies to responses to
motions), Rule 35(b)(2) (page limits on petitions for hearing or rehearing en banc), and Rule
40(b) (page limits on petitions for panel rehearing). I recommend that this proposal be added to
the study agenda.
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VII. Rule 21(d)

A. Introduction

The Committee proposed to amend Rule 21(d) to correct a typographical error in a cross-
reference and to impose a 20 page limit on petitions for extraordinary relief (such as mandamus)
and answers to those petitions.

B. Text of Rule and Committee Note

1 Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs

2 (d) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1)

3 32(c)(2). Except by the court's permission, a paper must not exceed 20 pages, exclusive

4 of the disclosure statement, the proof of service, and the accompanying documents

5 required by Rule 21(a)(2)(C). An original and 3 copies must be filed unless the court

6 requires the filing of a different number by local rule or by order in a particular case.

7 Committee Note
8
9 Subdivision (d). A petition for a writ of mandamus or prohibition, an application for

10 another extraordinary writ, and an answer to such a petition or application are all "other papers"
11 for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those papers,
12 except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of Appellate
13 Procedure, Rule 21(d) was inadvertently changed to suggest that only the requirements of Rule
14 32(a)(1) apply to such papers. Rule 21(d) has been amended to correct that error.
15
16 Rule 21(d) has been further amended to limit the length of papers filed under Rule 21.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal, although it
urges that Rule 21 papers be limited to 5,600 words instead of 20 pages.

The Advisory Committee on Rules of Practice & Internal Operating Procedure of
the United States Court of Appeals for the Ninth Circuit opposes the proposal, insofar as it
limits Rule 21 papers to 20 pages. "Twenty pages is not enough for extraordinary writs," which
are submitted "in extraordinary situations" and "under extreme time pressure without the luxury
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of close editing." The Committee recommends that, if Rule 21 papers are to be limited, they be
limited to 14,000 words, as are principal briefs under Rule 32(a)(7)(B).

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) urges that any limit on the length
of Rule 21 papers be expressed in words rather than pages, to remove the incentive for counsel to
play games with type size and line spacing. He suggests 5,600 words.

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) does not
oppose placing a limit on Rule 21 papers, but believes that the limit should be expressed in
words, rather than in pages.

The Los Angeles County Bar Association Appellate Courts Committee (00-AP-014)
is "greatly concerned" about the proposed 20 page limit on Rule 21 papers. Petitions for
extraordinary relief often must "seth] forth a complicated factual or procedural background" or
"survey[] a voluminous body of cases in a rapidly evolving and complex area of law." In
addition, some circuits require counsel petitioning for extraordinary relief "to address a whole list
of independent factors required to justify extraordinary relief." Given that 20 pages will often be
insufficient, the Committee urges that the circumstances under which a court should grant
permission to exceed the limit should be set forth in detail.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) does not oppose placing a limit on
Rule 21 papers but urges that, because such papers are similar to principal briefs filed in ordinary
appeals, the limits expressed in Rule 32(a)(7) should apply.

The National Association of Criminal Defense Lawyers (00-AP-019) does not oppose
placing a limit on Rule 21 papers, but argues that the 20 page limit is "too short," and that the
limit should be stated in words, not in pages. It recommends a limit of 9,500 words, "about 35
pages of traditional 12 point Courier type." "A mandamus petition has more in common with a
brief on the merits than it does with most appellate motions," and therefore the limit should be
longer than that applied to motion papers. At the same time, "it is the rare mandamus petition
that involves more than one issue," and therefore the limit should be shorter than that applied to
briefs. The Association believes that 9,500 words is "a reasonable compromise."

D. Recommendation

I recommend that the proposal be approved as published, except that the page limit be
increased.

Having filed several mandamus petitions as a practitioner, I am sympathetic to the
argument that 20 pages is an unreasonably short limitation. I suggest that the limit be raised to
30 pages.
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As to the suggestion that the limit be expressed in words rather than in pages, I again
recommend that this suggestion be considered as part of a proposal that all of the page limits in
FRAP be converted to word limits.
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VIII. Rule 15(f)

A. Introduction

The Committee proposed to add a Rule 15(f) to provide that when, under governing law,
an agency order is rendered non-final and non-appealable by the filing of a petition for rehearing
or similar petition, any petition for review or application to enforce that non-final order will be
held in abeyance and become effective when the agency disposes of the last such finality-
blocking petition. The proposed Rule 15(f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
align the treatment of premature petitions for review of agency orders with the treatment of
premature notices of appeal of judicial decisions.

B. Text of Rule and Committee Note

1 Rule 15. Review or Enforcement of an Agency Order - How Obtained; Intervention

2 (fl Petition or Application Filed Before Agency Action Becomes Final. If a petition for

3 review or application to enforce is filed after an agency announces or enters its order -

4 but before it disposes of any petition for rehearing. reopening. or reconsideration that

5 renders that order non-final and non-appealable-the petition or application becomes

6 effective to appeal or seek enforcement of the order when the agency disposes of the last

7 such petition for rehearing. reopening, or reconsideration.

8 Committee Note
9

10 Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
11 align the treatment of premature petitions for review of agency orders with the treatment of
12 premature notices of appeal. Subdivision (f) does not address whether or when the filing of a
13 petition for rehearing, reopening, or reconsideration renders an agency order non-final and hence
14 non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions
15 that govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of
16 Locomotive Eng'rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under
17 governing law, an agency order is rendered non-final and non-appealable by the filing of a
18 petition for rehearing, petition for reopening, petition for reconsideration, or functionally similar
19 petition, any petition for review or application to enforce that non-final order will be held in
20 abeyance and become effective when the agency disposes of the last such finality-blocking
21 petition.
22
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1 Subdivision (f) is designed to eliminate a procedural trap. Some circuits hold that
2 petitions for review of agency orders that have been rendered non-final (and hence non-
3 appealable) by the filing of a petition for rehearing (or similar petition) are "incurably
4 premature," meaning that they do not ripen or become valid after the agency disposes of the
5 rehearing petition. See, e.g., TeleSTAR, Inc. v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989) (per
6 curiam); Chu v. INS, 875 F.2d 777, 781 (9th Cir. 1989), overruled on other grounds by Pablo v.
7 INS, 72 F.3d 110 (9th Cir. 1995); West Penn Power Co. v. EPA, 860 F.2d 581, 588 (3d Cir.
8 1988); Aeromar, C. Por A. v. Department of Transp., 767 F.2d 1491, 1493-94 (11th Cir. 1985).
9 In these circuits, if a party aggrieved by an agency action does not file a second timely petition

10 for review after the petition for rehearing is denied by the agency, that party will find itself out of
11 time: Its first petition for review will be dismissed as premature, and the deadline for filing a
12 second petition for review will have passed. Subdivision (f) removes this trap.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal, agreeing that it
would eliminate a trap for litigants and harmonize the treatment of petitions to review agency
orders with the treatment of notices to appeal civil judgments.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) questions use of the phrase "non-
final and non-appealable." He asks: What about a petition for rehearing that either renders an
agency action "non-final" or "non-appealable" but not both? He does not cite any examples of
such a petition for rehearing, and concedes that none may exist. In that case, though, he
recommends that the phrase "and non-appealable" be deleted as not adding anything. He also
objects to the use of "non-appealable" on the grounds that agency decisions are not "appealed" to
the courts of appeal; a party files a petition for review.

D. Recommendation

I recommend that both the amendment and the Committee Note be redrafted to address
Judge Easterbrook's concerns.

I agree with Judge Easterbrook that, in the administrative context, we should talk of the
"reviewability" of an agency order rather than its "appealability." I also agree that the addition of
"non-final" is unnecessary, and may lead to needless confusion and litigation. In short, I
recommend that, in the text of the rule, "non-final and non-appealable" be replaced by "non-
reviewable," and that conforming changes be made to the Committee Note. I suggest the
following:
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1 Rule 15. Review or Enforcement of an Agency Order - How Obtained; Intervention

2 ffl Premature Petition or Application. If a petition for review or application to enforce is

3 filed after an agency announces or enters its order - but before it disposes of any petition

4 for rehearing. reopening. or reconsideration that renders that order non-reviewable - the

5 petition or application becomes effective to appeal or seek enforcement of the order when

6 the agency disposes of the last such petition for rehearing, reopening, or reconsideration.

7 Committee Note
8
9 Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to

10 align the treatment of premature petitions for review of agency orders with the treatment of
11 premature notices of appeal. Subdivision (f) does not address whether or when the filing of a
12 petition for rehearing, reopening, or reconsideration renders an agency order non-reviewable
13 (typically, if not always, because it renders the agency order non-final). That is left to the wide
14 variety of statutes, regulations, and judicial decisions that govern agencies and appeals from
15 agency decisions. See, e.g., ICC v. Brotherhood of Locomotive Eng'rs, 482 U.S. 270 (1987).
16 Rather, subdivision (f) provides that when, under governing law, an agency order is rendered
17 non-reviewable by the filing of a petition for rehearing, petition for reopening, petition for
18 reconsideration, or functionally similar petition, any petition for review or application to enforce
19 that non-reviewable order will be held in abeyance and become effective when the agency
20 disposes of the last such review-blocking petition.
21
22 Subdivision (f) is designed to eliminate a procedural trap. Some circuits hold that
23 petitions for review of agency orders that have been rendered non-reviewable (again, almost
24 always because of non-finality) by the filing of a petition for rehearing (or similar petition) are
25 "incurably premature," meaning that they do not ripen or become valid after the agency disposes
26 of the rehearing petition. See, e.g., TeleSTAR, Inc. v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989)
27 (per curiam); Chu v. INS, 875 F.2d 777, 781 (9th Cir. 1989), overruled on other grounds by
28 Pablo v. INS, 72 F.3d 110 (9th Cir. 1995); West Penn Power Co. v. EPA, 860 F.2d 581, 588 (3d
29 Cir. 1988); Aeromar, C. Por A. v. Department of Transp., 767 F.2d 1491, 1493-94 (11th Cir.
30 1985). In these circuits, if a party aggrieved by an agency action does not file a second timely
31 petition for review after the petition for rehearing is denied by the agency, that party will find
32 itself out of time: Its first petition for review will be dismissed as premature, and the deadline for
33 filing a second petition for review will have passed. Subdivision (f) removes this trap.
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IX. Rule 24(a)

A. Introduction

The Committee proposed to amend Rule 24(a) - which governs the ability of parties to
proceed in forma pauperis on appeal - to eliminate apparent conflicts with the Prison Litigation
Reform Act of 1995.

B. Text of Rule and Committee Note

1 Rule 24. Proceeding in Forma Pauperis

2 (a) Leave to Proceed in Forma Pauperis.

3 (1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a

4 district-court action who desires to appeal in forma pauperis must file a motion in

5 the district court. The party must attach an affidavit that:

6 (A) shows in the detail prescribed by Form 4 of the Appendix of Forms, the

7 party's inability to pay or to give security for fees and costs;

8 (B) claims an entitlement to redress; and

9 (C) states the issues that the party intends to present on appeal.

10 (2) Action on the Motion. If the district court grants the motion, the party may

11 proceed on appeal without prepaying or giving security for fees and costs, unless

12 the law requires otherwise. If the district court denies the motion, it must state its

13 reasons in writing.

14 (3) Prior Approval. A party who was permitted to proceed in forma pauperis in the

15 district-court action, or who was determined to be financially unable to obtain an

16
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2 adequate defense in a criminal case, may proceed on appeal in forma

3 pauperis without further authorization, unless

4 (A) the district court - before or after the notice of appeal is filed - certifies

5 that the appeal is not taken in good faith or finds that the party is not

6 otherwise entitled to proceed in forma pauperis. il that event, the district

7 court -must and states in writing its reasons for the certification or finding

8 or

9 (B) the law requires otherwise.

10 Committee Note

11 Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 ("PLRA")
12 amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil
13 actions must "pay the full amount of a filing fee." 28 U.S.C. § 1915(b)(1). Prisoners who are
14 unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are
15 generally required to pay part of the fee and then to pay the remainder of the fee in installments.
16 28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a
17 litigant's motion to proceed on appeal in forma pauperis, the litigant may proceed "without
18 prepaying or giving security for fees and costs." Thus, the PLRA and Rule 24(a)(2) appear to be
19 in conflict.
20
21 Rule 24(a)(2) has been amended to resolve this conflict. Recognizing that future
22 legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate
23 into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the
24 Committee has amended Rule 24(a)(2) to clarify that the rule is not meant to conflict with
25 anything required by the PLRA or any other law.
26
27 Subdivision (a)(3). Rule 24(a)(3) has also been amended to eliminate an apparent
28 conflict with the PLRA. Rule 24(a)(3) provides that a party who was permitted to proceed in
29 forma pauperis in the district court may continue to proceed in forma pauperis in the court of
30 appeals without further authorization, subject to certain conditions. The PLRA, by contrast,
31 provides that a prisoner who was permitted to proceed in forma pauperis in the district court and
32 who wishes to continue to proceed in forma pauperis on appeal may not do so "automatically,"
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1 but must seek permission. See, e.g., Morgan v. Haro, 112 F.3d 788, 789 (5th Cir. 1997) ("A
2 prisoner who seeks to proceed IFP on appeal must obtain leave to so proceed despite proceeding
3 IFP in the district court.").
4
5 Rule 24(a)(3) has been amended to resolve this conflict. Again, recognizing that future
6 legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate
7 into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the
8 Committee has amended Rule 24(a)(3) to clarify that the rule is not meant to conflict with
9 anything required by the PLRA or any other law.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) has two objections to this
proposal. First, he does not agree that the PLRA and Rule 24(a) conflict, and he complains that
"[t]he Committee Note does not cite the portion of the PLRA that it perceives to be in conflict
with Rule 24(a)(2)." Second, he argues that, even if there is a conflict, it is not necessary to
amend Rule 24(a). The PLRA was enacted after the pre-restylized Rule 24(a), and thus the
PLRA "trumps" anything in Rule 24(a). The enactment of the restylized Rule 24(a) in 1998
should not change this result, as "all of the non-substantive changes made in 1998 contain
Committee Notes with a no-change-intended clause, which should be enough to keep § 2072(b)
out of the picture." Finally, he objects to the phrase "the law requires otherwise." He argues that
the clause should instead read "a statute requires otherwise" (as the appellate rules are
themselves "laws") and, in any event, that the clause is unnecessary - again because "[a] more
recent statute always overrides the rules."

The National Association of Criminal Defense Lawyers (00-AP-0 19) has several
comments:

1. In Rule 24(a)(1)(A) (which is not affected by the proposed amendments), a comma
should be inserted after "shows" or the comma that appears after "Forms" should be deleted.

2. In Rule 24(a)(2), "an introductory 'Except as otherwise expressly provided by
statute,"' should be substituted for the "unnecessarily imprecise" phrase "unless the law requires
otherwise." The Association points out that "the law" might be "understood to include circuit
precedent, for example."

3. The Association argues that Rule 24(a)(3) - both as it now exists and as amended -
conflicts with the Criminal Justice Act ("CJA"). The present version of Rule 24(a)(3) provides
that a party who was permitted to proceed IFP in the district court "or who was determined to be
financially unable to obtain an adequate defense in a criminal case" may automatically proceed
IFP on appeal, with two exceptions: The party may not proceed IFP on appeal (a) if the district
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court finds that the appeal is not taken in good faith, or (b) if the district court finds that the party
is no longer indigent. The proposed amendment to Rule 24(a)(3) would add a third exception -
if "the law requires otherwise" - a reference to the fact that the PLRA does not permit
"automatic" IFP status on appeal in the cases to which the PLRA applies.

The Association argues that, in the context of direct appeals from criminal cases, these
exceptions conflict with the CJA. Under 18 U.S.C. § 3006A(d)(7), defendants who are
"determined to be financially unable to obtain an adequate defense in a criminal case" (to quote
Rule 24(a)(3)) are permitted to appeal "without prepayment of fees and costs or security therefor
and without filing the affidavit required by section 1915(a) of title 28." The CJA does not give
district courts any authority to disallow IFP status in direct appeals in criminal cases when the
courts deem the appeals "not taken in good faith." If a district court finds that a defendant is no
longer indigent, it can terminate the appointment of counsel under 18 U.S.C. § 3006A(c). And
the PLRA does not apply at all to criminal cases. In other words, the first exception in Rule
24(a)(3) conflicts with the CJA, the second exception is unnecessary, and the third exception is
inapplicable. Thus, Rule 24(a)(3) should be amended to make it clear that it does not apply to
'direct appeals in criminal cases; "[e]ither a new Rule 24(a)(4) reflecting the applicable provisions
of the CJA should be inserted, or the matter of criminal cases should be entirely removed from
the rule and left to statutory regulation."

D. Recommendation

I recommend that the proposal be approved as published, except that the phrase "the law
requires otherwise" in both Rule 24(a)(2) and 24(a)(3)(B) be replaced by "a statute requires
otherwise." I also recommend that we correct the typo in Rule 24(a)(1)(A) by inserting a comma
after the word "shows."

The commentators' concerns about the use of the word "law" are well taken. Substituting
"a statute" for "the law" will fully address those concerns.

I do not understand Judge Easterbrook's comment that "[t]he Committee Note does not
cite the portion of the PLRA that it perceives to be in conflict with Rule 24(a)(2)." The
Committee Note both cites and describes the conflicting provisions. I also do not agree with
Judge Easterbrook's argument that amending the rule is unnecessary. As a technical matter, he
may be right that, given that enactment of the PLRA followed enactment of the original Rule 24
and preceded enactment of the restylized Rule 24, the PLRA "trumps" the restylized rule. But I
think we ought to say that in the rule, rather than make attorneys research the issue.

The alleged conflict between Rule 24(a)(3) and the CJA exists now and will continue to
exist whether or not the rule is amended as proposed. If the Committee deems this issue worthy
of further consideration, it should be placed on the study agenda, but we should not hold up the
proposed amendment to Rule 24(a)(3).
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ELECTRONIC SERVICE PACKAGE: RULES 25(c), 25(d), 26(c), 36(b), AND 45(c)

X. Rule 25(c)

A. Introduction

The Committee proposed to amend Rule 25(c) to authorize parties to use electronic
means to serve other parties who have consented to electronic service, to permit parties to use the
court's transmission facilities to make electronic service (when authorized by local rule), and to
define when electronic service is complete. In addition, the Committee proposed to reorganize
and subdivide Rule 25(c) to make it easier to understand.

B. Text of Rule and Conmnittee Note

1 Rule 25. Filing and Service

2 (c) Manner of Service.

3 (L ) Service may be any of the following:

4 (A) personal, including delivery to a responsible person at the office of

5 counsel;

6 (B) by mail--or;

7 (C) by third-party commercial carrier for delivery within 3 calendar days-. or

8 ) by electronic means, if the party being served consents in writing.

9 (2) If authorized by local rule, a party may use the court's transmission equipment to

10 make electronic service under Rule 25(c)(1)(D).

11 (3) When reasonable considering such factors as the immediacy of the relief sought,

12 distance, and cost, service on a party must be by a manner at least as expeditious

13 as the manner used to file the paper with the court.

14
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2 (4) Pegrsonal ser vice includes delivery of the co p y to a responsible person at thie offic

3 of counsel- Service by mail or by commercial carrier is complete on mailing or

4 delivery to the carrier. Service by electronic means is complete on transmission.

5 unless the party making service is notified that the paper was not received by the

6 party served.

7 Committee Note
8
9 Rule 25(a)(2)(D) presently authorizes the courts of appeals to permit papers to befiled by

10 electronic means. Rule 25 has been amended in several respects to permit papers also to be
11 served electronically. In addition, Rule 25(c) has been reorganized and subdivided to make it
12 easier to understand.
13
14 Subdivision (c)(1)(D). New subdivision (c)(1)(D) has been added to permit service to be
15 made electronically, such as by e-mail or fax. No party may be served electronically, either by
16 the clerk or by another party, unless the party has consented in writing to such service.
17
18 A court of appeals may not, by local rule, forbid the use of electronic service on a party
19 that has consented to its use. At the same time, courts have considerable discretion to use local
20 rules to regulate electronic service. Difficult and presently unforeseeable questions are likely to
21 arise as electronic service becomes more common. Courts have the flexibility to use their local
22 rules to address those questions. For example, courts may use local rules to set forth specific
23 procedures that a party must follow before the party will be deemed to have given written
24 consent to electronic service.
25
26 Subdivision (c)(2). The courts of appeals are authorized under Rule 25(a)(2)(D) to
27 permit papers to be filed electronically. Technological advances may someday make it possible
28 for a court to forward an electronically filed paper to all parties automatically or semi-
29 automatically. When such court-facilitated service becomes possible, courts may decide to
30 permit parties to use the courts' transmission facilities to serve electronically filed papers on
31 other parties who have consented to such service. Court personnel would use the court's
32 computer system to forward the papers, but the papers would be considered served by the filing
33 parties, just as papers that are carried from one address to another by the United States Postal
34 Service are considered served by the sending parties. New subdivision (c)(2) has been added so
35 that the courts of appeals may use local rules to authorize such use of their transmission facilities,
36 as well as to address the many questions that court-facilitated electronic service is likely to raise.

-46-



1 Subdivision (c)(4). The second sentence of new subdivision (c)(4) has been added to
2 provide that electronic service is complete upon transmission. Transmission occurs when the
3 sender performs the last act that he or she must perform to transmit a paper electronically;
4 typically, it occurs when the sender hits the "send" or "transmit" button on an electronic mail
5 program. There is one exception to the rule that electronic service is complete upon
6 transmission: If the sender is notified - by the sender's e-mail program or otherwise - that the
7 paper was not received, service is not complete, and the sender must take additional steps to
8 effect service. A paper has been "received" by the party on which it has been served as long as
9 the party has the ability to retrieve it. A party cannot defeat service by choosing not to access

10 electronic mail on its server.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) generally supports the electronic
service rules, but raises three concerns:

1. What does it mean to say that a party must consent "in writing"? Does an exchange of
e-mail suffice? Must there be a "hard-copy" writing with an original signature? Does the
consent, in whatever form, have to be filed with the court?

2. Parties should be required to serve and file a hard copy of every document that is
served electronically. A document that is attached to an e-mail will be paginated differently for
every recipient who opens and prints it, due to differences among e-mail and word processing
programs and printers. Thus, if the parties and the court are to be able to refer to the particular
page of a document, hard copies of that document will have to be served and filed.

3. There is an inconsistency between the proposed rules - which seem to envision that
electronic service can serve as the sole means of serving a document - and Rule 31(b) - which
requires that two copies of briefs be served on every party. The Committee should either require
that parties serve hard copies of every electronically served document (as suggested above) or
amend Rule 3 1(b) to eliminate the two-copy requirement when electronic service is used.

The Advisory Committee on Rules of Practice & Internal Operating Procedure of
the United States Court of Appeals for the Ninth Circuit (00-AP-0 I1) believes that several
issues need to be clarified: (1) The Committee suggests that the proposed rule should "explain
the difference between non-receipt of a message (it never got there) as opposed to a message that
has yet to be read (the automated 'I'm out of the office' messages)." (2) The Comrnittee also
seeks clarification about "what a litigant is required to tell the court; if a party notified the court
that he served a document by e-mail and then found out it didn't get there, is he required to
provide the court with that update or tell the court what he did thereafter?" (3) The Committee
asks what "steps or obligations" are triggered when "a document is served by e-mail, but it
cannot be read by the recipient due to formatting or other problems?"
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Judge Frank H. Easterbrook (7th Cir.) (O0-AP-012) is "enthusiastic" about the
electronic service rules, but he objects to requiring consent "in writing." "The implication of
Rule 25(c)(1)(D) that agreement must be recorded on paper before the parties may move forward
electronically is incompatible with [the Electronic Signatures in Global and National Commerce
Act, 15 U.S.C. §§ 7001 et seq., which permits people to make and "sign" agreements
electronically]. Let people signify their agreement in whatever way they find satisfactory."

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) generally
supports the electronic service rules, but urges that "the proposed amendment [be] modified to
require that electronic service be accompanied by traditional service of a hard copy of the
document." The Section is concerned that, unlike service by mail or hand, electronic service will
"generally go straight to an attorney's computer" rather than be "channeled through support
staff." If an attorney is away from the office for several days, no one may discover that a
document has been served, and a deadline to respond to the document may pass. The Section
concedes that attorneys could avoid this problem by, for example, forwarding their e-mail to
support staff or activating an automatic reply feature which informs senders that their e-mails
will not beread until a particular date. However, "not all attorneys have access to this
technology or know of its availability." The Section also is concerned about the pagination
problem described by the Public Citizen Litigation Group.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports the proposal.

The National Association of Criminal Defense Lawyers (00-AP-019) supports the
electronic services rules, but stresses that it is critical that electronic service only be allowed if
the recipient consents in writing. Electronic service will raise many issues, such as what happens
when an attachment can't be opened or when each recipient's copy of a brief is paginated
differently. For these reasons, "[aldvance consent is essential."

D. Recommendation

I recommend that the proposal be approved as published.

Our instructions from the Standing Committee are clear: Barring a significant problem,
the electronic service provisions of the appellate rules should be virtually identical to the
electronic service provisions of the civil rules, which have already taken effect. No such
significant problem was identified.

The questions raised by the commentators are good ones, but the Committee Note
expressly acknowledges that the courts of appeals (and district courts) should first try to deal
with these questions in their local rules before this Committee (and the Civil Rules Committee)
embarks upon further rulemaking. The strong sentiment of the Standing Committee is that the
courts should experiment with electronic service for a few years before FRAP and the FRCP are
amended again.
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Also, any party who is uncomfortable with electronic service because of the questions
that have been raised can either refuse to consent to electronic service or, as the NACDL
recognizes, can reach agreements about these questions with their adversaries. A thousand
flowers should bloom.

As to the Rule 31(b) problem, similar problems already exist in the rules: Rule
25(a)(2)(D) authorizes the electronic filing of briefs, even though Rule 31(b) requires that
25 copies of each brief must be filed with the clerk. And Rule 25(a)(2)(D) authorizes the
electronic filing of motions, even though Rule 27(d)(3) requires the filing of "[a]n original and 3
copies."

The rules don't address any of these discrepancies, perhaps because none of them causes
any harm. Electronic filing is permitted only "by local rule," and any such rules presumably will
address the question of how many hard copies must be filed in addition to the electronic copy.
And electronic service will be permitted only upon consent, so parties can decide for themselves
whether service of hard copies is necessary. Some parties will undoubtedly not think to address
this issue in their consent agreements, but, even if they don't, all parties will receive at least an
electronic copy of everything. A party who is disappointed when a hard copy doesn't follow, or a
party who serves a hard copy upon an opponent who doesn't expect it, has not suffered any real
harm.

For the time being, I would leave this issue to be addressed by courts in their local rules
or by parties in their agreements.
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XI. Rule 25(d)

A. Introduction

The Committee proposed to amend Rule 25(d) to require that a proof of electronic service
must state the e-mail address of the party served.

B. Text of Rule and Committee Note

1 Rule 25. Filing and Service

2 (d) Proof of Service.

3 (1) A paper presented for filing must contain either of the following:

4 (A) an acknowledgment of service by the person served; or

5 (B) proof of service consisting of a statement by the person who made service

6 certifying:

7 (i) the date and manner of service;

8 (ii) the names of the persons served; and

9 (iii) their mailing or e-mail addresses. or the addresses of the places of

10 delivery.

11 Committee Note
12
13 Subdivision (d)(1)(B)(iii). Subdivision (d)(1)(B)(iii) has been amended to require that,
14 when a paper is served by e-mail, the proof of service of that paper must include the e-mail
15 address to which the paper was transmitted.

C. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects to the phrase "mail or e-
mail addresses." He points out that "[e]-mail is just one means of exchanging information."
Litigants may, for example, "post information on each other's web or FTP sites." Judge
Easterbrook suggests substituting "physical or electronic addresses."
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D. Recommendation

I recommend that the proposal be approved as published, except that "e-mail" should be
changed to "electronic" in the text of the rule, and conforming changes should be made to the
Committee Note.
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XII. Rule 26(c)

A. Introduction

The Committee proposed to amend Rule 26(c) to provide that when a paper is served on a
party by electronic means, and that party is required or permitted to respond to that paper within
a prescribed period after service, 3 calendar days are added to the prescribed period.

B. Text of Rule and Committee Note

1 Rule 26. Computing and Extending Time

2 (c) Additional Time after Service. When a party is required or permitted to act within a

3 prescribed period after a paper is served on that party, 3 calendar days are added to the

4 prescribed period unless the paper is delivered on the date of service stated in the proof of

5 service. For purposes of this Rule 26(c). a paper that is served electronically is not treated

6 as delivered on the date of service stated in the proof of service.

7 Committee Note
8
9 Subdivision (c). Rule 26(c) has been amended to provide that when a paper is served on

10 a party by electronic means, and that party is required or permitted to respond to that paper
11 within a prescribed period, 3 calendar days are added to the prescribed period. Electronic service
12 is usually instantaneous, but sometimes it is not, because of technical problems. Also, if a paper
13 is electronically transmitted to a party on a Friday evening, the party may not realize that he or
14 she has been served until two or three days later. Finally, extending the "three-day rule" to
15 electronic service will encourage parties to consent to such service under Rule 25(c).

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Roy H. Wepner, Esq. (00-AP-006) did not take a position on the proposed amendment
to Rule 26(c), but, in commenting on the proposed amendment to Rule 26(a)(2), described an
ambiguity in the way the two rules intersect. (See Mr. Wepner's comments on Rule 26(a)(2),
summarized below.)

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) objects to extending the 3-day rule
to electronic service, which, he says, will "slow[] litigation down." He argues that one of the
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reasons cited in the Committee Note - the possibility of "technical problems" - can also occur
in hand delivery (e.g., a law firm's receptionist or mail room may fail to get a hand-delivered
package to a lawyer). The 3-day rule does not apply to hand delivery, and Judge Easterbrook
believes that electronic service should be treated likewise.

Even if the 3-day rule is to be applied to electronic service, Judge Easterbrook suggests
that the last sentence of Rule 26(c) be rewritten to state simply: "For purposes of this Rule 26(c),
electronic service is treated the same as service by mail." As drafted, Judge Easterbrook says, the
last sentence of Rule 26(c) "is phrased in the negative and will leave many readers scratching
their heads."

D. Recommendation

I recommend that the proposal be approved as published.

Judge Easterbrook's substantive objection has already been debated at length and
rejected. His stylistic suggestion would, I think, leave just as many readers "scratching their
heads" as the present version of the proposal.
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XIII. Rule 36(b)

A. Introduction

The Committee proposed to amend Rule 36(b) so that the clerk may use electronic means
to serve a copy of an opinion or judgment or to serve notice of the date when judgment was
entered upon parties who have consented to electronic service.

B. Text of Rule and Committee Note

1 Rule 36. Entry of Judgment; Notice

2 (b) Notice. On the date when judgment is entered, the clerk must mail to serve on all parties

3 a copy of the opinion - or the judgment, if no opinion was written - and a notice of the

4 date when the judgment was entered.

5 Committee Note

6 Subdivision (b). Subdivision (b) has been amended so that the clerk may use electronic
7 means to serve a copy of the opinion or judgment or to serve notice of the date when judgment8 was entered upon parties who have consented to such service.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.

D. Recommendation

I recommend that the proposal be approved as published.
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XIV. Rule 45(c)

A. Introduction

The Committee proposed to amend Rule 45(c) so that the clerk may use electronic meansto serve notice of entry of an order or judgment upon parties who have consented to electronic
service.

B. Text of Rule and Committee Note

I Rule 45. Clerk's Duties

2 (c) Notice of an Order or Judgment. Upon the entry of an order or judgment, the circuit

3 clerk must immediately serve by-mafl a notice of entry on each party-to--the ~ro g,

4 with a copy of any opinion, and must note the mainiig date of service on the docket.

5 Service on a party represented by counsel must be made on counsel.

6 Committee Note

7 Subdivision (c). Subdivision (c) has been amended so that the clerk may use electronic8 means to serve notice of entry of an order or judgment upon parties who have consented to such9 service.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.

D. Recommendation

I recommend that the proposal be approved as published.
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TIME CALCULATION PACKAGE:
RULES 26(a)(2), 4(a)(4)(A)(vi), 27(a)(3)(A), 27(a)(4), AND 41(b)

XV. Rule 26(a)(2)

A. Introduction

The Committee proposed to amend Rule 26(a)(2) to provide that, in computing deadlines
under FRAP, intermediate Saturdays, Sundays, and legal holidays should be excluded when
computing deadlines under 11 days but should be counted when computing deadlines of 11 days
and over. At present, time is computed one way under the appellate rules and another way under
the rules of civil and criminal procedure; the amendment would eliminate that disparity.

B. Text of Rule and Committee Note

1 Rule 26. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any period of time specified

3 in these rules or in any local rule, court order, or applicable statute:

4 (1) Exclude the day of the act, event, or default that begins the period.

5 (2) Exclude intermediate Saturdays, Sundays, and legal holidays when the period is

6 less than e7 11 days, unless stated in calendar days.

7 Committee Note

8 Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
9 Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure.

10 Fed. R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time,
11 "[w]hen the period of time prescribed or allowed is less than 11 days, intermediate Saturdays,
12 Sundays, and legal holidays shall be excluded in the computation." By contrast, Fed. R. App. P.
13 26(a)(2) provides that, in computing any period of time, a litigant should "[e]xclude intermediate
14 Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in
15 calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
16 of civil and criminal procedure than they are under the rules of appellate procedure. This creates
17 a trap for unwary litigants. No good reason for this discrepancy is apparent, and thus Rule
18 26(a)(2) has been amended so that, under all three sets of rules, intermediate Saturdays, Sundays,
19 and legal holidays will be excluded when computing deadlines under 11 days but will be counted
20 when computing deadlines of 11 days and over.
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C. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the proposal.

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Roy H. Wepner, Esq. (00-AP-006) "heartily concur[s]" with the proposal, but urges the
Committee to address an ambiguity in the way Rule 26(a)(2) interacts with Rule 26(c). Under
amended Rule 26(a)(2), the question whether intermediate Saturdays, Sundays, and legal
holidays are counted in calculating a deadline will turn on whether the deadline is less than 11
days. The ambiguity is this: In deciding whether a deadline is less than 11 days, should the court
first count the 3 days that are added to the deadline under the-3-day rule of Rule 26(c)? (Rule
26(c) provides that "[wihen a party is required or permitted to act within a prescribed period after
a paper is served on that party, 3 calendar days are added to the prescribed period unless the
paper is delivered on the date of service stated in the proof of service.") Or should the court add
those 3 days only after it first calculates the deadline under Rule 26(a)(2)?

A lot turns on the issue. Suppose that, on the face of a rule, a party has 10 days to
respond to a paper that has been served by mail. If the 3 days are added to the deadline before
asking whether the deadline is less than 11 days for purposes of Rule 26(a)(2), then the deadline
is not less than 11 days, intermediate Saturdays, Sundays, and legal holidays do count, and the
party has 13 calendar days from the date of service to respond (unless the 13th day falls on a
weekend or holiday). If the 3 days are not added to the deadline before asking whether the
deadline is less than 11 days for purposes of Rule 26(a)(2), then the deadline is less than 11 days,
and intermediate Saturdays, Sundays, and legal holidays do not count. The party would have at
least 14 calendar days to respond to the motion. If the 3 days are then added on top of that
deadline, the party would have no less than 17 days to respond.

Mr. Wepner reports that there has been extensive litigation over this question. Mr.
Wepner urges that any change made to Rule 26 to address this ambiguity also be made to
FRCP 6, so that time is computed similarly under both sets of rules.

Judge Jon 0. Newman (2d Cir.) (00-AP-008) supports the proposal, except that he
suggest[s] that this process be carried to its logical conclusion by eliminating from the appellate

rules the concept of 'calendar days,' which now appears in the appellate rules, but not in the civil
or criminal rules." Judge Newman expresses the belief that deadlines expressed in "calendar
days" now appear "only [in] Rule 25(c) and Rule 26(c), both of which concern three-day
additions for service by mail." He argues that "[s]ince the three-day provisions of civil Rule 6(e)
and criminal Rule 45(e) have no 'calendar day' exception, the appellate rules also should have
none."
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Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) gives his "unqualified approval" to
the proposed change to Rule 26(a)(2) and the related changes, which, he says, "are nicely done
and long overdue."

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports this "long overdue" change to
Rule 26(a)(2). The Committee believes that FRAP could be "further improve[d]" if the concept
of "calendar days" was eliminated.

The National Association of Criminal Defense Lawyers (00-AP-019) "strongly
supports" the proposal. Given that the time for a criminal defendant to appeal is 10 days - a
deadline that is currently calculated one way in the criminal rules and another way in the
appellate rules - the proposal is particularly welcome to criminal defense attorneys. The
proposal will "remove a source of confusion and inadvertent error . .. for some inexperienced
practitioners" and "will also have the welcome effect of extending by at least two days the time
for defendants to appeal in a criminal case."

D. Recommendation

I recommend that the proposal be approved as published.

Judge Newman's recommendation that the concept of "calendar days" be removed
entirely from the appellate rules has already been considered and rejected. It is also based upon a
mistaken understanding of the rules. Judge Newman is not correct that deadlines expressed in
"calendar days" now appear "only [in] Rule 25(c) and Rule 26(c), both of which concern three-
day additions for service by mail." Such a deadline also appears in Rule 25(a)(2)(B)(ii), and, of
the three uses of "calendar days," only Rule 25(c)'s involves a "three-day addition[] for service
by mail." The other two uses of calendar days are references to the time within which a third-
party commercial carrier must deliver a document.

I would put Mr. Wepner's concern on our study agenda.
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XVI. Rule 4(a)(4)(A)(vi)

A. Introduction

The Committee proposed to amend Rule 4(a)(4)(A)(vi) to delete a parenthetical that will
become superfluous in light of the amendment to Rule 26(a)(2) (described above).

B. Text of Rule and Committee Note

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (4) Effect of a Motion on a Notice of Appeal.

4 (A) If a party timely files in the district court any of the following motions

5 under the Federal Rules of Civil Procedure, the time to file an appeal runs

6 for all parties from the entry of the order disposing of the last such

7 remaining motion:

8 (vi) for relief under Rule 60 if the motion is filed no later than 10 days

9 (computed using Fedesal Rue of Civil Pocelude G(a)) after the

10 judgment is entered.

11 Committee Note
12
13 Subdivision (a)(4)(A)(vi). Rule 4(a)(4)(A)(vi) has been amended to remove a
14 parenthetical that directed that the 10-day deadline be "computed using Federal Rule of Civil
15 Procedure 6(a)." That parenthetical has become superfluous because Rule 26(a)(2) has been
16 amended to require that all deadlines under 11 days be calculated as they are under Fed. R. Civ.
17 P. 6(a).

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.
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D. Recommendation

I recommend that the proposal be approved as published.
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XVII. Rule 27(a)(3)(A)

A. Introduction

The Committee proposed to amend Rule 27(a)(3)(A) to change the time within which a
party must file a response to a motion from 10 days to 7 days. This amendment was proposed in
conjunction with the proposed amendment to Rule 26(a)(2) (described above), under which
intermediate Saturdays, Sundays, and legal holidays will no longer be counted when computing
deadlines under 11 days.

B. Text of Rule and Committee Note

1 Rule 27. Motions

2 (a) In General.

3 (3) Response.

4 (A) Time to file. Any party may file a response to a motion; Rule 27(a)(2)

5 governs its contents. The response must be filed within 1- 7 days after

6 service of the motion unless the court shortens or extends the time. A

7 motion authorized by Rules 8, 9, 18, or 41 may be granted before the -07-

8 day period runs only if the court gives reasonable notice to the parties that

9 it intends to act sooner.

10 Committee Note

11 Subdivision (a)(3)(A). Subdivision (a)(3)(A) presently requires that a response to a
12 motion be filed within 10 days after service of the motion. Intermediate Saturdays, Sundays, and
13 legal holidays are counted in computing that 10-day deadline, which means that, except when the
14 10-day deadline ends on a weekend or legal holiday, parties generally must respond to motions
15 within 10 actual days.
16
17 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of
18 time, a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the
19 period is less than 11 days, unless stated in calendar days." This change in the method of
20 computing deadlines means that 10-day deadlines (such as that in subdivision (a)(3)(A)) have
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1 been lengthened as a practical matter. Under the new computation method, parties would never
2 have less than 14 actual days to respond to motions, and legal holidays could extend that period
3 to as much as 18 days.
4
5 Permitting parties to take two weeks or more to respond to motions would introduce
6 significant and unwarranted delay into appellate proceedings. For that reason, the 10-day
7 deadline in subdivision (a)(3)(A) has been reduced to 7 days. This change will, as a practical
8 matter, ensure that every party will have at least 9 actual days - but, in the absence of a legal
9 holiday, no more than 11 actual days - to respond to motions. The court continues to have

10 discretion to shorten or extend that time in appropriate cases.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) has "no objection in principle" to
shortening the time to respond to a motion in light of the proposed amendment to Rule 26(a)(2).
However, it points out that, under the current 10-day rule, litigants always have at least 10 actual
days, whereas under the proposed 7-day rule, litigants will sometimes have only 9 actual days.
The Group objects to this 1-day reduction in the time to respond to motions, particularly since
"the time periods under FRAP 27 can be quite difficult to meet, especially as they apply to
certain substantive motions, such as those relating to complex, issues of appellate jurisdiction."
The Group urges that the Committee reduce the deadline to 8 days, rather than to 7. The Group
also recommends that the current 10-day rule - calculated under the amended Rule 26(a)(2) -
be retained for dispositive motions.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) does not
oppose abbreviating the time to respond to a motion in light of the change in the manner in which
deadlines will be calculated under amended Rule 26(a)(2). However, it urges that the deadline be
reduced to 8 days, rather than 7 days, for the reasons described by the Public Citizen Litigation
Group. The Section argues that busy practitioners already have difficulty meeting the current
deadline of at least 10 actual days and that reducing the deadline to at least 9 actual days would
create a hardship.

The National Association of Criminal Defense Lawyers (00-AP-019) supports the
proposal, but urges that Rule 27(a)(3)(A) be clarified "to say that the response time can be
shortened by order in a particular case, or by local rule with respect to a class or type of motion

., but not by local rule applicable to all motions."

The Association also points out that Rule 27(d)(2) now limits motions and responses to
motions to "20 pages" and limits replies to "10 pages." It urges that Rule 27(d)(2) be amended to
express the limits in words, rather than in pages. It also suggests that a cross-reference to Rule
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32(c)(2) should be inserted into Rule 27(d)(1)(D), to remind practitioners that the typeface and
type style provisions of Rule 32 apply to motion papers.

D. Recommendation

I recommend that the proposal be approved as published, except possibly that the
response time should be increased from 7 days to 8 days.

The one-day increase in the response time would have the following effect: Parties would
have 10 calendar days instead of 9 calendar days to respond to motions served on Mondays or
Tuesdays, 12 calendar days instead of 9 calendar days to respond to motions served on
Wednesdays, and 12 calendar days instead of 11 calendar days to respond to motions served on
Thursdays or Fridays. (This calculation does not take into account legal holidays, which could
lengthen all of these periods.)

As to the suggestion of the NACDL that limits on motions be stated in words rather than
in pages, as noted above, I recommend that a proposal to replace all page limits with word limits
be added to the Committee's study agenda.
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XVIII. Rule 27(a)(4)

A. Introduction

The Committee proposed to amend Rule 27(a)(4) to change the time within which a party
must file a reply to a response to a motion from 7 days to 5 days. This amendment was proposed
in conjunction with the proposed amendment to Rule 26(a)(2) (described above), under which
intermediate Saturdays, Sundays, and legal holidays will no longer be counted when computing
deadlines under 11 days.

B. Text of Rule and Committee Note

1 Rule 27. Motions

2 (a) In General.

3 (4) Reply to Response. Any reply to a response must be filed within e 5 days after

4 service of the response. A reply must not present matters that do not relate to the

5 response.

6 Committee Note
7
8 Subdivision (a)(4). Subdivision (a)(4) presently requires that a reply to a response to a
9 motion be filed within 7 days after service of the response. Intermediate Saturdays, Sundays, and

10 legal holidays are counted in computing that 7-day deadline, which means that, except when the
11 7-day deadline ends on a weekend or legal holiday, parties generally must reply to responses to
12 motions within one week.
13
14 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of
15 time, a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the
16 period is less than 11 days, unless stated in calendar days." This change in the method of
17 computing deadlines means that 7-day deadlines (such as that in subdivision (a)(4)) have been
18 lengthened as a practical matter. Under the new computation method, parties would never have
19 less than 9 actual days to reply to responses to motions, and legal holidays could extend that
20 period to as much as 13 days.
21
22 Permitting parties to take 9 or more days to reply to a response to a motion would
23 introduce significant and unwarranted delay into appellate proceedings. For that reason, the 7-
24 day deadline in subdivision (a)(4) has been reduced to 5 days. This change will, as a practical
25 matter, ensure that every party will have 7 actual days to file replies to responses to motions (in
26 the absence of a legal holiday).
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C. Summary of Public Comments

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.

D. Recommendation

I recommend that the proposal be approved as published.
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XIX. Rule 41(b)

A. Introduction

The Committee proposed to amend Rule 41(b) to provide that the mandate of a court
must issue 7 calendar days after the time to file a petition for rehearing expires or 7 calendar
days after the court denies a timely petition for panel rehearing, petition for rehearing en banc, or
motion for stay of mandate, whichever is later. This amendment was proposed in conjunction
with the proposed amendment to Rule 26(a)(2) (described above), under which intermediate
Saturdays, Sundays, and legal holidays will no longer be counted when computing deadlines
under 11 days, unless the deadline is stated in "calendar days."

B. Text of Rule and Committee Note

1 Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

2 (b) When Issued. The court's mandate must issue 7 calendar days after the time to file a

3 petition for rehearing expires, or 7 calendar days after entry of an order denying a timely

4 petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,

5 whichever is later. The court may shorten or extend the time.

6 Committee Note
7
8 Subdivision (b). Subdivision (b) directs that the mandate of a court must issue 7 days
9 after the time to file a petition for rehearing expires or 7 days after the court denies a timely

10 petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,
11 whichever is later. Intermediate Saturdays, Sundays, and legal holidays are counted in
12 computing that 7-day deadline, which means that, except when the 7-day deadline ends on a
13 weekend or legal holiday, the mandate issues exactly one week after the triggering event.
14
15 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of
16 time, one should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the period
17 is less than 11 days, unless stated in calendar days." This change in the method of computing
18 deadlines means that 7-day deadlines (such as that in subdivision (b)) have been lengthened as a
19 practical matter. Under the new computation method, a mandate would never issue sooner than
20 9 actual days after a triggering event, and legal holidays could extend that period to as much as
21 13 days.
22
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1 | Delaying mandates for 9 or more days would introduce significant and unwarranted delay
2 into appellate proceedings. For that reason, subdivision (b) has been amended to require that
3 mandates issue 7 calendar days after a triggering event.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Jon 0. Newman (2d Cir.) (00-AP-008) opposes the proposal. Judge Newman
believes that the concept of "calendar days" should be eliminated entirely from the appellate
rules. (See the summary of Judge Newman's comments about the proposed amendment to Rule
26(a)(2).) Judge Newman argues that, "[i]f 'calendar days' cannot be eliminated entirely, at least
they should not be added,- as is now proposed for Appellate Rule 41(b)." As to the rationale for
that change - that leaving the period at "7 days," calculated under new Rule 26(a)(2), would
mean that mandates would not issue until 9 to 13 days after a triggering event - Judge Newman
has three responses: (1) The harm of the added delay is not as great as the harm that would be
caused by "the added confusion of 'calendar days."' (2) The court of appeals can always shorten
the time for issuing the mandate in a particular case. (3) If the 7-day period is too long, it should
be shortened to 5 days, not stated in "calendar days."

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) opposes the proposal. It doubts that
delaying mandates for 9 or more days would cause any real harm and points out that courts
always retain authority to order that their mandates issue whenever they want.

D. Recommendation

I recommend that the proposal be approved as published.
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XX. Rule 26.1

A. Introduction

The Committee proposed to amend Rule 26.1 to require a nongovernmental corporate
party not only to file a disclosure statement in which it identifies any parent corporation and any
publicly held corporation that owns 10% or more of its stock (as a nongovernmental corporate
party is required to do under existing Rule 26.1), but also to file a statement indicating that there
are no such corporations if that is true, to include in any disclosure statement any additional
information that may be required by the Judicial Conference of the United States, and to
supplement any disclosure statement when circumstances warrant. The Committee also
proposed to amend Rule 26.1 to require parties other than nongovernmental corporate parties to
file a disclosure statement in which they disclose any information that may be required by the
Judicial Conference of the United, States and to supplement any disclosure statement when
circumstances warrant.

B. Text of Rule and Committee Note

1 Rule 26.1. Corporrate Disclosure Statement

2 (a) Who Must File.

3 (1) Nongovernmental corporate party. Any nongovernmental corporate party to a

4 proceeding in a court of appeals must file a statement that:

5 (A) identifygines all its any parent corporations and listing any publicly held

6 coAmpay corporation that owns 10% or more of the party's its stock or

7 states that there is no such corporation. and

8 ( discloses any additional information that may be required by the Judicial

9 Conference of the United States.

10 (2) Other party. Any other party to a proceeding in a court of appeals must file a

11 statement that discloses any information that may be required by the Judicial

12 Conference of the United States.

13
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1 (b) Time for Filing: Supplemental Filing. A party must file the Rule 26.1(a) statement

2 with the principal brief or upon filing a motion, response, petition, or answer in the court of

3 appeals, whichever occurs first, unless a local rule requires earlier filing. Even if the statement

4 has already been filed, the party's principal brief must include the statement before the table of

5 contents. A party must supplement its statement whenever the information that must be

6 disclosed under Rule 26.1(a) changes.

7 (c) Number of Copies. If the Rule 26.1(a) statement is filed before the principal brief, or

8 if a supplemental statement is filed, the party must file an original and 3 copies unless the court

9 requires a different number by local rule or by order in a particular case.

10 Committee Note
11
12 Subdivision (a). Rule 26.1(a) presently requires nongovernmental corporate parties to
13 file a "corporate disclosure statement." In that statement, a nongovernmental corporate party is
14 required to identify all of its parent corporations and all publicly held corporations that own 10%
15 or more of its stock. The corporate disclosure statement is intended to assist judges in
16 determining whether they must recuse themselves by reason of "a financial interest in the subject
17 matter in controversy." Code of Judicial Conduct, Canon 3C(1)(c) (1972).
18
19 Rule 26.1(a) has been amended to require that nongovernmental corporate parties who
20 currently do not have to file a corporate disclosure statement - that is, nongovernmental
21 corporate parties who do not have any parent corporations and at least 10% of whose stock is not
22 owned by any publicly held corporation - inform the court of that fact. At present, when a
23 corporate disclosure statement is not filed, courts do not know whether it has not been filed
24 because there was nothing to report or because of ignorance of Rule 26.1(a).
25
26 Rule 26.1 (a) does not require the disclosure of all information that could conceivably be
27 relevant to a judge who is trying to decide whether he or she has a "financial interest" in a case.
28 Experience with divergent disclosure practices and improving technology may provide the
29 foundation for more comprehensive disclosure requirements. The Judicial Conference,
30 supported by the committees that work regularly with the Code of Judicial Conduct and by the
31 Administrative Office of the United States Courts, is in the best position to develop any
32 additional requirements and to adjust those requirements as technological and other
33 developments warrant. Thus, Rule 26.1(a) has been amended to authorize the Judicial
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1 Conference to promulgate more detailed financial disclosure requirements - requirements that
2 might apply beyond nongovernmental corporate parties.
3
4 As has been true in the past, Rule 26.1 (a) does not forbid the promulgation of local rules
5 that require disclosures in addition to those required by Rule 26.1(a) itself. However, along with
6 the authority provided to the Judicial Conference to require additional disclosures is the authority
7 to preempt any local rulemaking on the topic of financial disclosure.
8
9 Subdivision (b). Rule 26.1(b) has been amended to require parties to file supplemental

10 disclosure statements whenever there is a change in the information that Rule 26.1(a) requires the
11 parties to disclose. For example, if a publicly held corporation acquires 10% or more of a party's
12 stock after the party has filed its disclosure statement, the party should file a supplemental
13 statement identifying that publicly held corporation.
14
15 Subdivision (c). Rule 26.1(c) has been amended to provide that a party who is required
16 to file a supplemental disclosure statement must file an original and 3 copies, unless a local rule
17 or an order entered in a particular case provides otherwise.

C. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the amendment, which, he says, "will strip
away a veil of concealment."

The Committee on Federal Courts of the Association of the Bar of the City of New
York (00-AP-004) sympathizes with the practical considerations that led to the proposal that the
Judicial Conference have authority to modify disclosure requirements without going through the
Rules Enabling Act process, but the Association fears that "the necessary contents of a disclosure
statement may be less accessible to the bar and to the public if they are not set forth in the rules
themselves."

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

The Committee on Federal Civil Procedure of the American College of Trial
Lawyers (00-AP-10) supports expanding the obligation to file disclosure statements to non-
corporate parties, as Rule 26.1(a)(2) does. However, the Committee opposes granting authority
to the Judicial Conference to modify disclosure obligations without going through the Rules
Enabling Act process. Lawyers will not be able to know the nature of their obligations without
contacting the Judicial Conference directly before every case, which will create an administrative
burden for the staff of the Conference and waste the time of attorneys. "It is difficult to see the
merit of referencing a set of requirements that are not included in the Rules, may not exist and
are not readily available."
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Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) strongly supports two aspects of
the proposal - extending the disclosure obligation to non-corporate parties and requiring
supplementation - but is "appalled" by a third -'giving authority to the Judicial Conference to
modify the disclosure obligation without going through the Rules Enabling Act process. Judge
Easterbrook's objections to the Judicial Conference provision are several: (1) The provision
short-circuits the Rules Enabling Act. The judicial branch keeps telling Congress not to short-
circuit the process; the judicial branch impairs its credibility when it short-circuits the process
itself. (2) The provision would weaken the role of the Standing Committee. "Other Committees
of the Conference will see (and use) an opening into rules-related issues, and the ability of the
Standing Committee to coordinate matters of practice and procedure will be undermined."
(3) The provision would create a hardship for lawyers, as the Judicial Conference does not
publish its standards in any central, readily accessible location. Judge Easterbrook recalls that
some years ago the Advisory Committee on Appellate Rules proposed that the Judicial
Conference be given authority to set technical standards for briefs, and that the proposal was
rejected by the Standing Committee on the grounds described above. He urges that the Judicial
Conference provision of proposed Rule 26.1 suffer a similar fate.

Judge Easterbrook also questions the assertion in the Committee Note that standards on
disclosure issued by the Judicial Conference could preempt local rules. He points out that Rule
47(a)(1) provides that local rules "must be consistent with - but not duplicative of - Acts of
Congress and rules adopted under 28 U.S.C. § 2072 and must conform to any uniform numbering
system prescribed by the Judicial Conference of the United States." Judge Easterbrook interprets
Rule 47(a)(1) to provide that "[o]nly statutes, rules, and one particular Judicial Conference
action supersede local rules."

D. Recommendation

I recommend that the proposal be approved as published, with one possible exception.

It is important to note that Rule 26.1 and its intended counterparts in the civil and
criminal rules-FRCP 7.1 and FRCrP 12.4-were drafted jointly by the reporters to the
respective committees, under the direction of Judge Scirica and Prof. Coquillette. The Standing
Committee has insisted that the three provisions not only be identical in substance, but, to the
extent possible, identical in language.

Everyone seems to agree that requiring a null report and requiring reports to be
supplemented is a good idea. I agree. The one real dispute is over the "Judicial Conference"
provision. I sympathize with some of the comments, but I also sympathize with the motivation
behind the provision: The Advisory Committees are poorly suited to fine-tune disclosure
requirements. It should not be difficult for the Judicial Conference or the Administrative Office
to come up with a way to make the disclosure requirements well known and easily accessible to
lawyers, and that will eliminate much (but not all) of the force behind the objections to the
Judicial Conference provision. Also, I note that there is precedent for this; Rule 25(a)(2)(D)
authorizes local rules on electronic filing, as long as the rules "are consistent with technical
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standards, if any, that the Judicial Conference of the Untied States establishes." Finally, this
issue has been debated at length within the Standing Committee, and Rule 26.1 (and its
counterparts in the civil and criminal rules) represent the Standing Committee's resolution.

In response to Judge Easterbrook' s point, I think it would be wise to amend the text of the
rule to state explicitly that the Judicial Conference has the authority to provide that, with respect
to the requirements that it promulgates pursuant to Rule 26. 1, those requirements will preempt
local rules on the topic of financial disclosure (whether or not those local rules "conflict" with
the requirements). As noted, though, any change to Rule 26.1 will have to result from a joint
drafting exercise, involving not just this Committee, but the Civil Rules Committee and Criminal
Rules Committee. Presumably, if all three Advisory Committees agree with the substance of this
recommendation, Judge Scirica, Prof. Coquillette, and the three reporters will get together prior
to the Standing Committee's June meeting to draft implementing language.
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COVER COLORS PACKAGE: RULES 27(d)(1)(B), 32(a)(2), AND 32(c)(2)(A)

XXI. Rule 27(d)(1)(B)

A. Introduction

The Committee proposed to amend Rule 27(d)(1)(B) to provide that, if a cover is
voluntarily used on a motion, response to a motion, or reply to a response to a motion, the cover
must be white.

B. Text of Rule and Committee Note

1 Rule 27. Motions

2 (d) Form of Papers; Page Limits; and Number of Copies

3 (1) Format.

4 (B) Cover. A cover is not required. but there must be a caption that includes

5 the case number, the name of the court, the title of the case, and a brief

6 descriptive title indicating the purpose of the motion and identifying the

7 party or parties for whom it is filed. If a cover is used. it must be white.

8 Committee Note
9

10 Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
11 replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if
12 a cover is nevertheless used on such a paper, the cover must be white. The amendment is
13 intended to promote uniformity in federal appellate practice.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes the proposal - and the
other "cover color" proposals. (See Judge Easterbrook's comments on Rule 32(a)(2).)

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports the proposal, which, it notes,
reflects what "is currently the general practice in the Courts of Appeals."
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D. Recommendation

I recommend that the proposal be approved as published.
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XXII. Rule 32(a)(2)

A. Introduction

The Committee proposed to amend Rule 32(a)(2) to provide that the cover on a
supplemental brief must be tan.

B. Text of Rule and Committee Note

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (a) Form of a Brief.

3 (2) Cover. Except for filings by unrepresented parties, the cover of the appellant's

4 brief must be blue; the appellee's, red; an intervenor's or amicus curiae's, green;

5 and any reply brief, gray: and any supplemental brief tan. The front cover of a

6 brief must contain:

7 (A) the number of the case centered at the top;

8 (B) the name of the court;

9 (C) the title of the case (see Rule 12(a));

10 (D) the nature of the proceeding (e.g., Appeal, Petition for Review) and the

11 name of the court, agency, or board below;

12 (E) the title of the brief, identifying the party or parties for whom the brief is

13 filed; and

14 (F) the name, office address, and telephone number of counsel representing

15 the party for whom the brief is filed.

16
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1 Committee Note
2
3 Subdivision (a)(2). On occasion, a court may permit or order the parties to file
4 supplemental briefs addressing an issue that was not addressed - or adequately addressed - in
5 the principal briefs. Rule 32(a)(2) has been amended to require that tan covers be used on such
6 supplemental briefs. The amendment is intended to promote uniformity in federal appellate
7 practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)
8 (requiring yellow covers on supplemental briefs); 11th Cir. R. 32, I.O.P. 1 (requiring white
9 covers on supplemental briefs).

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes the proposal - and the
other "cover color" proposals - which, he says, are "more fiddly changes that will lead courts to
reject documents without promoting any important interest." He argues that the lack of
uniformity among circuits "poses no practical problems for lawyers," as it is no worse than the
lack of uniformity on other matters. If a lack of uniformity is the problem, he suggests simply
providing that "lawyers [may] choose their own colors."

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) does not object to the proposal, but it
doubts the seriousness of the problem that the proposal is intended to address. "The rationale for
the colored covers is to allow the court to pick out a brief by seeing the color. Because
supplemental briefs often are filed after argument (or submission) picking them out is no
problem." The Committee added that "a good case can be made" for requiring that a
supplemental brief be the same color as the principal brief it supplements.

The Committee urged that the Advisory Committee on Appellate Rules consider further
changes to Rule 32 to address the colors of briefs filed in cases involving cross-appeals. It noted
conflicting practice within the circuits and asked "that the Advisory Committee . .. impose some
uniformity in covers on cross-appeals."

D. Recommendation

I recommend that the proposal be approved as published.

The New York State Bar Association's suggestion about the colors of briefs in cases
involving cross-appeals has already been placed on our study agenda at the request of the Justice
Department.
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XXIII. Rule 32(c)(2)(A)

A. Introduction

The Committee proposed to amend Rule 32(c)(2)(A) to provide that, if a cover is
voluntarily used on a petition for panel rehearing, petition for hearing or rehearing en banc,
answer to a petition for panel rehearing, or response to a petition for hearing or rehearing en
banc, the cover must be white.

B. Text of Rule and Committee Note

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (c) Form of Other Papers.

3 (1) Motion. The form of a motion is governed by Rule 27(d).

4 (2) Other Papers. Any other paper, including a petition for panel rehearing and a

5 petition for hearing or rehearing en banc, and any response to such a petition, must

6 be reproduced in the manner prescribed by Rule 32(a), with the following

7 exceptions:

8 (A) A a cover is not necessary if the caption and signature page of the paper

9 together contain the information required by Rule 32(a)(2)-an-d. If a cover

10 is used, it must be white.

11 (B) Rule 32(a)(7) does not apply.

12 Committee Note
13

14 Subdivision (c)(2)(A). Under Rule 32(c)(2)(A), a cover is not required on a petition for
15 panel rehearing, petition for hearing or rehearing en banc, answer to a petition for panel
16 rehearing, response to a petition for hearing or rehearing en banc, or any other paper. Rule 32(d)
17 makes it clear that no court can require that a cover be used on any of these papers. However,
18 nothing prohibits a court from providing in its local rules that if a cover on one of these papers is
19 "voluntarily" used, it must be a particular color. Several circuits have adopted such local rules.
20 See, e.g., Fed. Cir. R. 35(c) (requiring yellow covers on petitions for hearing or rehearing en banc
21 and brown covers on responses to such petitions); Fed. Cir. R. 40(a) (requiring yellow covers on
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1 petitions for panel rehearing and brown covers on answers to such petitions); 7th Cir. R. 28
2 (requiring blue covers on petitions for rehearing filed by appellants or answers to such petitions,
3 and requiring red covers on petitions for rehearing filed by appellees or answers to such
4 petitions); 9th Cir. R. 40-1 (requiring blue covers on petitions for panel rehearing filed by
5 appellants and red covers on answers to such petitions, and requiring red covers on petitions for
6 panel rehearing filed by appellees and blue covers on answers to such petitions); 11th Cir. R. 35-
7 6 (requiring white covers on petitions for hearing or rehearing en banc).
8
9 These conflicting local rules create a hardship for counsel who practice in more than one

10 circuit. For that reason, Rule 32(c)(2)(A) has been amended to provide that if a party chooses to
11 use a cover on a paper that is not required to have one, that cover must be white. The
12 amendment is intended to preempt all local rulemaking on the subject of cover colors and thereby
13 promote uniformity in federal appellate practice.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) opposes the proposal - and the
other "cover color" proposals. (See Judge Easterbrook's comments on Rule 32(a)(2).) If Rule
32(c)(2)(A) is to specify colors, then Judge Easterbrook urges "different colors for petitions and
responses," just as different colors are used for appellants' and appellees' briefs. He points out
that the Supreme Court requires tan covers on petitions and orange covers on responses, and
suggests that Rule 32 do likewise, so as to achieve "vertical as well as horizontal uniformity."
Alternatively, he suggests the Seventh Circuit's approach of requiring that the colors of the
petitions and responses be the same as the colors of the filing parties' briefs on the merits.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports the proposal.

D. Recommendation

I recommend that the proposal be approved as published.
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XXIV. Rule 28(j)

A. Introduction

The Committee proposed to amend Rule 28(j) to eliminate the prohibition on "argument"
in letters that draw the court's attention to supplemental authorities and to impose a 250-word
limit on such letters.

B. Text of Rule and Committee Note

1 Rule 28. Briefs

2 (i) Citation of Supplemental Authorities. If pertinent and significant authorities come to a

3 party's attention after the party's brief has been filed - or after oral argument but before

4 decision - a party may promptly advise the circuit clerk by letter, with a copy to all other

5 parties, setting forth the citations. The letter must state without argumenrt the reasons for

6 the supplemental citations, referring either to the page of the brief or to a point argued

7 orally. The body of the letter must not exceed 250 words. Any response must be made

8 promptly and must be similarly limited.

9 Committee Note
10
11 Subdivision (j). In the past, Rule 28(j) has required parties to describe supplemental
12 authorities "without argument." Enforcement of this restriction has been lax, in part because of
13 the difficulty of distinguishing "state~ment] . . . [of] the reasons for the supplemental citations,"
14 which is required, from "argument" about the supplemental citations, which is forbidden.
15
16 As amended, Rule 28(j) continues to require parties to state the reasons for supplemental
17 citations, with reference to the part of a brief or oral argument to which the supplemental
18 citations pertain. But Rule 28(j) no longer forbids "argument." Rather, Rule 28(j) permits
19 parties to decide for themselves what they wish to say about supplemental authorities. The only
20 restriction upon parties is that the body of a Rule 28(j) letter - that is, the part of the letter that
21 begins with the first word after the salutation and ends with the last word before the
22 complimentary close - cannot exceed 250 words. All words found in footnotes will count
23 toward the 250-word limit.
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C. Summary of Public Comments

The Committee on Federal Courts of the Association of the Bar of the City of New
York (00-AP-004) strongly supports the amendment, as the prohibition on argument in the
current version of Rule 280) "is regularly and blatantly flouted." In order to prevent similar
disregard of amended Rule 28(j), the Association proposes that the penultimate sentence be
rewritten as follows: "The letter (including all contents, footnotes, and attachments other than
the supplemental authorities which are the subject of the letter, but excluding the address,
salutation, signature, and copy recipients) must not exceed 250 words, and the number of such
words shall be set forth at the foot of the letter." The Association further recommends that Rule
25(a)(4) be amended to instruct clerks to refuse to accept letters that do not comply with Rule
28(j).

The Public Citizen Litigation Group (00-AP-005) supports the proposal, except that it
urges that Rule 28(j) letters be limited to 400 words, instead of 250 words. The Group argues
that "a 250-word limit .. . will be unduly restrictive in some circumstances," such as in "complex
cases [when] it is often difficult to state the holding of the new authority and its relationship to
the arguments made in the briefs .. . in fewer than 250 words, even without argument." The
Group also expresses concern about imposing a word limit - whether it be 250 words or 400
words - to Rule 28(j) letters that address multiple authorities. The Group is concerned that
counsel, finding that 250 or 400 words is insufficient to discuss multiple authorities, will instead
submit a separate letter on each authority, which will be burdensome for all involved. The Group
recommends that the word limit "be imposed on a per-issue basis."

Eric A. Johnson, Esq. (00-AP-009) opposes the proposal. He believes that permitting
parties to argue in Rule 280) submissions would "exacerbate the unfairness that often arises from
inequality of resources." He recommends retention of the prohibition on argument.

The Advisory Committee on Rules of Practice & Internal Operating Procedure of
the United States Court of Appeals for the Ninth Circuit raises a number of concerns about
the proposal. Some members of the Committee oppose any change to the rule; they fear that
courts may be "inundated" with Rule 28(j) letters "because the new language contemplates a
response to a [Rule 28(j)] letter" and because "[tihe proposed rule places no limitation on the
number of 250-word letters any party would be entitled to submit." Other members believe that
the 250-word limit is too low, especially when the party seeks to bring several new cases to the
attention of the court. These members suggest that, at a minimum, the amendment provide that
the words and numerals contained in the citations themselves not count toward the 250-word
limit. The Committee also suggests that consideration be given to requiring that Rule 280)
letters be accompanied by a certificate of compliance.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) views the proposal as "sound in
principle."
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The Appellate Practice Section of the State Bar of Michigan supports the proposal,
except that it recommends that "case names and citations" not count toward the 250-word limit.

The Appellate Practice Committee of the Commercial and Federal Litigation Section
of the New York State Bar Association (00-AP-017) supports the proposal. It agrees that the
current prohibition on "argument" is violated in "almost all letters to Courts of Appeals."

The National Association of Criminal Defense Lawyers (00-AP-019) supports the
proposal.

D. Recommendation

I recommend that the proposal be approved as published, except that I suggest that the
Committee consider increasing the word limit to 350.

I do not have a strong objection to amending the rule to provide that the words and
numerals within citations should not count toward the 250-word limit, but I wonder whether such
an exception would be worth the hassle it would cause, (First question: Are the words within a
parenthetical immediately following a citation - such as "disagreeing with the Fourth Circuit"
or "affirming that the right to appeal is waived under these circumstances" - part of the citation
or not?) I think it would be better simply to increase the word limit to, say, 350 words, and
continue to provide that everything in the letter counts toward that limit.

As to the other comments: No limit on the number of Rule 28(j) submissions exists now,
and imposing such a limit would be difficult and unwise, It would be almost impossible for
clerks to enforce a word limit imposed on a "per-issue basis." This Committee has been firm in
resisting suggestions that Rule 25(a)(4) be amended to instruct clerks to refuse to accept
documents. And it isn't the new language that "contemplates a response to a [Rule 28(j)] letter";
that language is in the existing rule, and, as far as I know, it has not resulted in courts being
"inundated."
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XXV. Rule 31(b)

A. Introduction

The Committee proposed to amend Rule 3 1(b) to clarify that briefs must be served on all
parties, including those not represented by counsel.

B. Text of Rule and Committee Note

1 Rule 31. Serving and Filing Briefs

2 (b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2

3 copies must be served on each unrepresented party and on counsel for each separately

4 represented party. An unrepresented party proceeding in forma pauperis must file 4

5 legible copies with the clerk, and one copy must be served on each unrepresented partM

6 and on counsel for each separately represented party. The court may by local rule or by

7 order in a particular case require the filing or service of a different number.

8 Committee Note

9 Subdivision (b). In requiring that two copies of each brief "must be served on counsel
10 for each separately represented party," Rule 3 1(b) may be read to imply that copies of briefs need
11 not be served on unrepresented parties. The Rule has been amended to clarify that briefs must be
12 served on all parties, including those who are not represented by counsel.

C. Summary of Public Comments

The Public Citizen Litigation Group (00-AP-005) supports the proposal. It
recommends that Rule 31(b) be further amended to require service of one copy of each brief on
each known amicus. (At present, the rule requires service only on parties.)

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) believes that the proposal
represents "[a]n improvement."

D. Recommendation

I recommend that the proposal be approved as published.
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XXVI. Rule 32(a)(7)(C) and Form 6

A. Introduction

The Committee proposed to amend Rule 32(a)(7)(C) to provide that the filing of a new
Form 6 must be regarded as sufficient to meet the obligation imposed by Rule 32(a)(7)(C) to
certify that a brief complies with the type-volume limitation of Rule 32(a)(7)(B). The Committee
also proposed to add a new Form 6 as a suggested form of a certificate of compliance with the
type-volume limitation of Rule 32(a)(7)(B).

B. Text of Rule and Committee Note

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (a) Form of Brief.

3 (7) Length.

4 (C) Certificate of compliance.

5 (i) A brief submitted under Rule 32(a)(7)(B) must include a certificate

6 by the attorney, or an unrepresented party, that the brief complies

7 with the type-volume limitation. The person preparing the

8 certificate may rely on the word or line count of the word-

9 processing system used to prepare the brief. The certificate must

10 state either:

11 0 the number of words in the brief; or

12 0 the number of lines of monospaced type in the brief.

13 (ii) Form 6 in the Appendix of Forms is a suggested form of a

14 certificate of compliance. Use of Form 6 must be regarded as

15 sufficient to meet the requirements of Rule 32(a)(7)(C)(i).

16
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1 Committee Note
2
3 Subdivision (a)(7)(C). If the principal brief of a party exceeds 30 pages, or if the reply
4 brief of a party exceeds 15 pages, Rule 32(a)(7)(C) provides that the party or the party's attorney
5 must certify that the brief complies with the type-volume limitation of Rule 32(a)(7)(B). Rule
6 32(a)(7)(C) has been amended to refer to Form 6 (which has been added to the Appendix of
7 Forms) and to provide that a party or attorney who uses Form 6 has complied with Rule
8 32(a)(7)(C). No court may provide to the contrary, in its local rules or otherwise.
9

10 Form 6 requests not only the information mandated by Rule 32(a)(7)(C), but also
11 information that will assist courts in enforcing the typeface requirements of Rule 32(a)(5) and the
12 type style requirements of Rule 32(a)(6). Parties and attorneys are not required to use Form 6,
13 but they are encouraged to do so.

1 Form 6. Certificate of Compliance With Rule 32(a)
2
3 Certificate of Compliance With Type-Volume Limitation,
4 Typeface Requirements, and Type Style Requirements
5
6 1. This brief complies with the type-volume limitation of Fed. R. App. P. 32(a)(7)(B)
7 because:
8
9 0 this brief contains [state the number of] words, excluding the parts of the brief

10 exempted by Fed. R. App. P. 32(a)(7)(B)(iii), or
11
12 Cl this brief uses a monospaced typeface and contains [state the number of] lines of
13 text, excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
14
15 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
16 type style requirements of Fed. R. App. P. 32(a)(6) because:
17
18 [1 this brief has been prepared in a proportionally spaced typeface using [state name
19 and version of word processing program] in [state font size and name of type
20 style], or
21
22 0 this brief has been prepared in a monospaced typeface using [state name and
23 version of word processing program] with [state number of characters per inch
24 and name of type style].
25
26 (s)
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1 Attorney for
2
3 Dated:

C. Summary of Public Comments

No comments were received on the proposed amendment to Rule 32(a)(7)(C) or on the
proposed addition of Form 6.

D. Recommendation

I recommend that the proposal be approved as published.
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XXVII. Rule 32(d)

A. Introduction

The Committee proposed to amend Rule 32(d) to provide that every brief, motion, or
other paper filed with the court must be signed by the attorney or unrepresented party who files it.

B. Text of Rule and Committee Note

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (d) Signature. Every brief, motion, or other paper filed with the court must be signed by the

3 party filing the paper or. if the party is represented, by one of the party's attorneys.

4 (de) Local Variation. Every court of appeals must accept documents that comply with the

5 form requirements of this rule. By local rule or order in a particular case a court of

6 appeals may accept documents that do not meet all of the form requirements of this rule.

7 Committee Note
8
9 Subdivisions (d) and (e). Former subdivision (d) has been redesignated as subdivision

10 (e), and a new subdivision (d) has been added. The new subdivision (d) requires that every brief,
11 motion, or other paper filed with the court be signed by the attorney or unrepresented party who
12 files it, much as Fed. R. Civ. P. 1 1(a) imposes a signature requirement on papers filed in district
13 court. (An appendix filed with the court does not have to be signed.) By requiring a signature,
14 subdivision (d) ensures that a readily identifiable attorney or party takes responsibility for every
15 paper. The courts of appeals already have authority to sanction attorneys and parties who file
16 papers that contain misleading or frivolous assertions, see, e.g., 28 U.S.C. § 1912, Fed. R. App.
17 P. 38 & 46(b)(1)(B), and thus subdivision (d) has not been amended to incorporate provisions
18 similar to those found in Fed. R. Civ. P. 1 1(b) and 1(c).

C. Summary of Public Comments

Jack E. Horsley, Esq. (00-AP-002) supports the proposal.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) calls the proposal "a thoroughly
bad idea" and raises numerous objections: (1) The signature requirement is pointless. It is not
necessary to require a signature in order to "ensure[] that a readily identifiable attorney or party
takes responsibility for every paper." Right now, "[e]very lawyer whose name appears on a brief
or other paper .. . is responsible." (2) The signature requirement would not work. Papers are
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most likely to be signed not by the lawyer who truly is responsible, but by "some junior
associate." (3) The signature requirement would create a hardship for counsel. Lawyers will
have to visit printers or duplicators (such as Kinko's) to sign briefs, or printers or duplicators will
have to ship briefs back to the law firm for signing, rather than shipping the briefs directly to the
clerk for filing. (4) The signature requirement would be "retrograde." We live in the electronic
age; "the world is moving in the direction of dispensing with manuscript signatures."

Judge Easterbrook further suggests that if the Advisory Committee wants to fix
responsibility for a paper on a particular attorney, it should follow Supreme Court practice, and
require that every paper must designate the "counsel of record." That fixes responsibility without
requiring anyone to waste time signing papers.

Finally, Judge Easterbrook argues that, if there is to be a signing requirement, Rule 32(d)
should be rewritten to make two things clear: (1) Only one copy of any document must be
signed. (2) The signature must be of the lawyer principally responsible for the substance (not
necessarily the drafting) of the document.

The National Association of Criminal Defense Lawyers (00-AP-0 19) does not oppose
the proposal, but raises several questions: "Does the committee mean that the original of each
must be personally signed manually, in ink, although some or all of the rest may be conformed?
Or would it comply to sign the brief before copying, so that all copies would bear a copy of
counsel's signature, but none would have an original ink signature? May counsel delegate the
right to sign his or her name to a secretary .. . or must the signature be affixed personally?"

The Association also suggests that a reference to 28 U.S.C. § 1927 should be added to the
discussion of sanctions in the Committee Note. Finally, the Association suggests that a reference
to new Rule 32(d) be added to Rule 28, which lists the contents of briefs.

D. Recommendation

I recommend that the proposal be approved as published.

None of the complaints persuades me. The signature requirement in Rule 32(d) is
substantively identical to the signature requirement that has long existed in FRCP 11(a) - and
that applied to appellate proceedings before the appellate rules were split from the civil rules. To
my knowledge, FRCP 11(a) has not created any of the problems feared by the commentators.
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XXVIII. Rule 44(b)

A. Introduction

The Committee proposed to add a Rule 44(b) to require a party to give written notice to
the clerk if the party questions the constitutionality of a state statute in a proceeding in which the
state is not a party, and to require the clerk to notify the state's attorney general of that challenge.
Rule 44(b) is intended to implement 28 U.S.C. § 2403(b).

B. Text of Rule and Committee Note

1 Rule 44. Case Involving a Constitutional Question When the United States or the Relevant

2 State is Not a Party

3 (a) Constitutional Challenge to Federal Statute. If a party questions the constitutionality

4 of an Act of Congress in a proceeding in which the United States or its agency, officer, or

5 employee is not a party in an official capacity, the questioning party must give written

6 notice to the circuit clerk immediately upon the filing of the record or as soon as the

7 question is raised in the court of appeals. The clerk must then certify that fact to the

8 Attorney General.

9 (b) Constitutional Challenge to State Statute. If a party questions the constitutionality of a

10 statute of a State in a proceeding in which that State or its agency, officer, or employee is

11 not a party in an official capacity, the questioning party must give written notice to the

12 circuit clerk immediately upon the filing of the record or as soon as the question is raised

13 in the court of appeals. The clerk must then certify that fact to the attorney general of the

14 State.

15
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1 Committee Note
2
3 Rule 44 requires that a party who "questions the constitutionality of an Act of Congress"
4 in a proceeding in which the United States is not a party must provide written notice of that
5 challenge to the clerk. Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states that:
6
7 In any action, suit or proceeding in a court of the United States to which
8 the United States or any agency, officer or employee thereof is not a party,
9 wherein the constitutionality of any Act of Congress affecting the public interest is

10 drawn in question, the court shall certify such fact to the Attorney General, and
11 shall permit the United States to intervene ... for argument on the question of
12 constitutionality.
13
14 The subsequent section of the statute - § 2403(b) - contains virtually identical
15 language imposing upon the courts the duty to notify the attorney general of a state of a
16 constitutional challenge to any statute of that state. .But § 2403(b), unlike § 2403(a), was not
17 implemented in Rule 44.
18
19 Rule 44 has been amended to correct this omission. The text of former Rule 44 regarding
20 constitutional challenges to federal statutes now appears as Rule 44(a), while new language
21 regarding constitutional challenges to state statutes now appears as Rule 44(b).

C. Summary of Public Comments

Judge Barbara B. Crabb (W.D, Wis.) (00-AP-001) supports the proposed amendment
as a helpful reminder to judges. She suggests that something akin to Rule 44 be added to the
FRCP.

Jack E. Horsley, Esq. (00-AP-002) suggests that the following clause be added to Rule
44(b): "Absent certification and/or failure to raise a constitu[t]ional question at the outset
precludes asserting a[] constitutional violation on appeal."

Public Service Litigation Group (00-AP-005) supports the proposal. It notes that
§ 2403(b) refers only to statutes "affecting the public interest," but agrees that the rule should not
be so restricted, given the uncertain scope of that clause.

Judge Frank H. Easterbrook (7th Cir.) (00-AP-012) supports the proposal - "[a]
genuine improvement, nicely executed."

The National Association of Criminal Defense Lawyers (00-AP-019) recommends that
the phrase "in a proceeding" be replaced by the phrase "in any civil or criminal case" to highlight
the fact that the constitutionality of state statutes sometimes is challenged in federal criminal
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cases. State criminal statutes are often incorporated into federal criminal statutes (e.g., the
Assimilative Crimes Act), and state statutes sometimes govern the legality of an arrest or search
by state law enforcement officers. The change suggested by the Association would highlight the
fact that Rule 44(b) may have some application in criminal cases.

D. Recommendation

I recommend that the proposal be approved as published.
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General Comments

Jack E. Horsley, Esq. (00-AP-002) said that the "work product of [the] Committee is so
good" that "[i]t is a challenge to submit viable suggestions."

The United States Postal Service (00-AP-003) agrees with many of the proposals and
believes that the others will not have a substantial effect on the Postal Service. It opposes only
the amendment to Rule 4(a)(5)(A)(ii).

The Appellate Practice Section of the State Bar of Michigan (00-AP-013) supports all
of the proposed amendments, save the amendments on which it specifically commented.

Sidney Powell, Esq. and Deborah Pearce Reggio, Esq. (00-AP-016) fully endorse the
"thorough and considered comments" of the Public Citizen Litigation Group.
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Author: "Barbara Crabb" <BarbaraCrabb@wiwd.uscourts.gov> at -Internet '7
Date: 10/5/00 1:40 PM
Normal - Am , RI
TO: Rules Comments at AO-OJPPO M APg emfH
Subject: Fed. R. App. P. 44 (b)
---------------7--------------------- Message Contents-

-The proposed amendment is a helpful solution to the pesky problem for
courts of remembering to notify the United States Attorney when the'
constitutionality of a federal statute is challenged in a case in which
the United States is not a party. My suggestion is that a rule similar
to present Rule 44 be added -to the rules of civil procedure, to assist
district courts in remembering to make the requiring notification.

P.S. When I went onto the web site to make my comment and got to the
portion showing the text of Rule 44, I tried to check the box for
submit comments as directed (I thought) by the introductory -
instructions, but all that happened was that I was bounced to the
introductory sheet. Are others having a similar problem?

Barbara B. Crabb, District Judge, W.D. Wis.



Jack E. Horsley,-J.D. '
American Coflege of Trial Lawyers
913 N. 31st St.
flVAafoon, IL 61938

See Who's Who In America

October 13, 2000

Peter J. McCabe, Esq.
Secretary A% Ad
Committee on Rules of Practice and N a 0 7
Procedure of The Judicial Conference
Of The United States

Washington D. C. 20544

Dear Mr. McCabe:

On October 7th when I acknowledfged your letter and the
booklets constituting the preliminary drafts of the proposed
amendments, it was thought my trial calendar, involving
several back to back cases, wouild preempt my time longer than
it has, for I went to verdict last night and my next case will
be Monday, -October 16th. Consequently I was able to set
aside today to work on the review you so kindly requested.,

It is a challenge to submit viable suggestions. The present
work product of your Committee is so good. But I have some
reactions which it may be desired to consider.

Looking first at the pamphlet which came with your letter. I
-note with special favor the comment speaking to make it manda-
tory for a party not connstituing a governmental coporation
to disclose its parent corporation in addition to aand/or
require discovery' release of the fact that there is none if
that is true. This will strip away a veil of concealment
which may well identify with the discovery process unless the
suggested modification is adopted. I also like the requirement
that every document related to any given dispute be signed by
the attorney or, if the litigant is representing himself personally,
by the litigant.

Addresing the booklet styled "Preliminary Draft, ertc.", para-
graph 7, (B) appears to resonate the common law rule fallsus
in unus falsus in omni . I suggest- modifcation of the
material to cause it provide that failure described should
affect the validity of an appeal. Otherwise it appears to me
there would be an open window for ev asion and possible con-
cealment.
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ON computing time (page 35) it appears to me to hearken to the
venerable common law princile that time must be calculated not
beginnkng with the date itself, but with the day following. This
is good. Otherwise, the time to file notice-of appeal might be
held to require 19 days instead of 20, or whatever period of time
is prescribed in any given jurisdiction. The "exclusion of the
firat day" rule is well ,supported and should be retained' And
it well taken to apply it to work days and not Saturdays, Sundays
and legal holidays. I like the substance and effect of this
approach throughout.

I found nothing about which to'comment until I reached page 57,
Rule 44 (b). Would it be supported to add in substance something
like this:

Absent certification and/or failure to raise
a constituional question at the outset precludes
asserting and vonstituional violation on appeal.

I encountered this is Darling vs Charleston Hospital, 211 N.E.
Reporter, 2d (Ill) 253. I lost the case but prevented the
attempt ofopposing litigant from relying on a constitutiahal
effective violation

Although I have never handled much criminal litigation, Ihave
had enough contacts with such actions to-make what might
be a helpful comment speaking to Rule 5, etc., section (d),
Procedure, etc. I think it would be well taken to add, after
referring to "' any affidavit" this, in subsgtance: " * *
* or any other document * * * " preceding "filed with it".

On the discussion of mental examinations,(page 177) I sugest
conskderation be given to adding : " * * * or any other
rekevabt examination * * *". If a person charged with a
crime seeks evasion of responsbility bvecause of some
physical limitation which might have prevented his accomplishing
the offense, it appears to me it would be a proper thing for the
court to order this additional featgure.



Passing to Rule 26 on taking testimony in criminal cases. instead
of "compelling"- would it not better to say something like
"compelling and unavoidable"? Simple to use "compelling"
seems to me to be too narrow an appraoch; there could be other
things within the ambit of the modification I have suggestged
you and your CXommittee consider.

I am afraid my second lead paragraph was too narrow; the present
work product is so good and thorogh- that I have been unable,
notwithstnaind studying the entire materials, to make any
myriad of suggestions. It is my hope those I have made may
be of some interest and possible help.

Again, as I remarked in my letter of October 7th, it is an
honor to be invited by you and your Committee to make suggestions
about this important project and I am mindful of the fact- that
you have conferred on iqr much pleasure by so honoring me.

Ryspectful ly,

JACK E. HORSLEY,
JEH:mm



WILLIAM R. GILLIGAN
DEPUTY GENERAL COUNSEL

;;UNITED STATES
S POSTAL SERVICE

CHEAP- 03
November 16, 2000

Peter G. McCabe, Secretary
Committee on Rules of Practice & Procedure

of the Judicial Conference of the United States
Rules Committee Support Office
Administrative Office of the United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

This responds to your August 28, 2000 request for comments the Postal Service
might have with respect to the preliminary draft of the proposed amendments to
the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure. We
agree with many of the proposed changes and believe the others are unlikely to
affect the Postal Service in any substantive way.

The one exception is the proposed change to Appellate Rule 4(a)(5), as
amended by the underscored language, the rule will read:

(5) Motion for Extension of Time

(A) The district court may extend the time to file a notice of appeal if:

(i) a party so moves no later than 30 days after the time
prescribed by this Rule 4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that
party shows excusable neglect or good cause

We understand from the Committee Note that the current rule has been read by
the courts to mean that motions filed before the 30 day period has expired
require a showing of good cause and that motions filed after the 30 day period
will require a showing of excusable neglect, and that the Committee seeks to
provide that either showing will suffice to justify a motion, whether filed during the
30 day period or after.

475 LENFANT PLAZA SW
WASHiNGTON DC 20260
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The Postal Service, which owns and leases large amounts of real estate across

the nation, is extremely concerned with state and federal rules and statutes that

determine when adjudications of disputes over title have become final. 'In its

view, the current practice is preferable, as reflected by the court decisions the

Committee refers to. There are few things easier than filing a notice of appeal,

and litigants who draw out the time for doing so should be required to show

excusable neglect, if they are to be permitted to proceed. They have already

had their day in court, and it does not seem unreasonable to ask them to act with

dispatch if they want another.

More importantly, however, we think it imperative that a rule setting out the time

for bringing an appeal be very clear, so as to leave no room for arguments as to

when the time for bringing the appeal expires. We think the Rule should

forthrightly say when motions for extensions of time can be filed, and the

proposed' Rule does not. It forces litigants to tease that information out of the

proposed addition to subsection (ii), and those already familiar with the current

case law may see something in it that the draftsmen did not mean. We would

therefore suggest something along the lines of:

(5) Motion for Extension of Time

(A) The district court may extend the time to file a-notice of appeal if:

(i) a party so moves during the 30 period prescribed by this

Rule 4(a) and shows rood cause: or

(ii) a party so moves during the 30 days after the time prescribed

by this Rule 4(a) expires and shows excusable neglect.

I want to thank you for this opportunity to comment on the proposed revisions.

Sincerelyv

Wi ham R. Gilliga
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COMMITTEE ON FEDERAL COURTS

GUY MILLER STRUVE ZACHARY S. MCGEE

CHAIR I SECRETARY

450 LEXINGTON AVENUE 45fl 450LEXINGTON AVENUE
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(212)450-4192 0 wAAl (212) 450-4498

FAX # (212) 450-5576 FAX # (212) 450-5565

struve@lapw.com by zsmcZeeidpw.com

November 14,2000

Re: Proposed Amendments to the Federal Rules of Appellate

Procedure and the Federal Rules of Civil Procedure

-'rG2 M:Ck-, c, Esq.

Secretary

Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Building
Washington, D.C. 20544

Dear Secretary McCabe:

On behalf of The Association of the Bar of the City of New York, we are

pleased to submit the following comments on the proposed amendments to the

Federal Rules of Appellate Procedure and the Federal Rules of Civil Procedure.

Because the proposed amendments to the Appellate and Civil Rules are

interrelated, this letter will address both sets of proposed amendments.

The Association of the Bar of the City of New York was organized in

1870 "for the purposes of cultivating the science of jurisprudence, promoting

reforms in the law, facilitating and improving the administration of justice,

elevating the spirit of integrity, honor and courtesy in the legal profession, and
WL-ii-;-9k +J- 4'-. o .1l. v+._.mbese-£ Es ^ or~ Ad,~ RaCher fi -- flergicmmbr-11.,e14 " P+I,.- :-~

of the City of N.Y. Const. Art. II.

The Association's Federal Courts Committee is directed "to observe the

practical working of [all federal] courts and . .. to make such reports or

recommendations as the Committee may deem advisable for the purpose of

improving the administration ofjustice in such courts." Ass'nLof the Bar of the

City of N.Y. By-Law XVl(a). The Committee's membership is broadly

representative, including two Federal Magistrate Judges, lawyers employed by the

Federal, State, and City Governments, lawyers from large, medium-sized, and

small firms, and lawyers primarily representing both plaintiffs and defendants.



Peter G. McCabe, Esq. 3 November 14, 200

the Federal Rules of Civil and Appellate Procedure could be amended to provide

that, where a judgment has been entered that does not comply with the separate

document requirement of Rule 58, the prevailing party must serve a notice of

entry of that judgment on the other parties in order to start the time to appeal

running. This would serve to give the other parties clear notice of the entry of an

appealable judgment, comparable to the notice that the separate document

requirement is intended to provide.

(3) Lengthen the Waiting Periodfor the Deemed Entry of Judgments That

Violate Rule 58. If it is determined that it is necessary to allow judgments that

violate the separate document requirement of Rule 58 to be deemed to have been

entered affte; the lapse of a period of time, the Committee beiieves that tihe waiting

period should be significantly longer than the 60 days provided in the -proposed

amendment. Specifically, the Committee believes that the waiting period should

be at least six months, rather than just 60 days. A hiatus of 60 days in the court

docket of an ongoing proceeding is far from unusual, while a hiatus of six months

or more (although not impossible) is considerably less frequent. Requiring a six-

month waiting period before a judgment can be deemed to have been entered

without satisfying the separate document requirement is thus more likely to give

actual notice to would-be appellants that the case is over at the District Court level

and that the time for appeal has arrived.

Federal Rule of Appellate Procedure 26.1 and Federal Rule of Civil

Procedure 7.1. The Committee understands the -practical reasons that have led

the Advisory Committees to propose that the information required to be set forth

in a disclosure statement should be left to be prescribed by the Judicial

Conference, instead of being set forth in the rules. The Committee is concerned,

however, that the necessary contents of a disclosure statement may be less

accessible to the bar and to the public if they are not set forth in the rules

themselves.

Federal Rule of Appellate Procedure 28(j). The Committee applauds

the proposal to allow argument in letters advising the Court of Appeals of

supplemental authorities, and to limit such letters to 250 words. The prohibition

of argument contained in the present Rule 28() has proven unenforceable in

practice, and is regularly and blatantly flouted. Because of the frequency with

which the letter and spirit of Rule 286) have been violated in the past, the

Committee suggests that the penultimate sentence of the proposed rule be

strengthened to read as follows: "The letter (including all contents, footnotes, and

attachments other than the supplemental authorities which are the subject of the

letter, but excluding the address, salutation, signature, and copy recipients) must

not exceed 250 words, and the number of such words shall be set forth at the foot



PUBLIC CITIZEN LITIGATION GROUP

1600 20TH STREET, N.W.

WASHINGTON, D.C. 20009-1001

(202) 588-1000

Comments of Public Citizen Litigation Group

on the Proposed Amendments to the Federal

Rules of Appellate Procedure and Related Amendments

to the Federal Rules of Civil Procedure

November 21, 2000

Introduction

Public CitizentLitigation Group ("PCLG") is filing these comments on the

proposed amendments to the Federal Rules of Appellate Procedure ("FRAP") that were

published for comment by the Committee on Rules of Practice and Procedure of the

Judicial Conference of the United States on August 15, 2000. In addition, on the same

date, the Committee proposed several amendments to the Federal Rules of Civil

Procedure ("FRCP"), most of which relate to the proposed appellate amendments.

PCLG is a 10-lawyer public interest law firm located in Washington, D.C. It is a

division of Public Citizen, Inc., a non-profit advocacy organization with over 150,000

members nationwide. Since its founding in 1972, PCLG has worked toward improving

the administration of justice in the courts. It has submitted proposals to amend the civil

and appellate rules and has frequently commented on proposed amendments to those

Comments of Public Citizen Litigation Group on Proposed FRAP Amendments

November 21, 2000
Page 1
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rules.

Collectively, PCLG's lawyers have litigated hundreds of cases in the federal

courts of appeals and have appeared before every federal circuit (in most of them, on

many occasions), as well as in the appellate courts of approximately 20 states. As a

result, PCLG's lawyers have considerable experience with the Rules and issues that are

the subject of the proposed amendments.

We consider below the proposed FRAP amendments in numerical order, as they

appear in Part I of the Committee's August 15 "Request for Comments." We do not

consider the proposed FRCP amendments separately, but rather comment on them in

conjunction with the related FRAP proposal (e.g., FRAP 4(a)(7), considered together

with FRCP 54(d) and FRCP 58).

* * *

Rule 1(b)

PCLG opposes the proposed complete repeal of FRAP l(b), which states that the

Rules do not extend or limit the jurisdiction of the courts of appeals. FRAP 1(b) is an

appropriate reminder that the Rules are not intended to create, expand, or reduce the

jurisdiction of the federal courts, a power that, under our constitutional scheme, is

accorded the legislative branch. The stated purpose of the repeal is to acknowledge
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statutes that were enacted at the beginning of 1990's that gave the Supreme Court the

power, through rules of procedure, to define "finality" within the meaning of 28 U.S.C.

1291 and to allow interlocutory appeals beyond those already permitted by 28 U.S.C.

1292.

The Committee's purpose can be achieved by noting that Congress has given the

Supreme Court the power, through the rulemaking process, to alter the court of appeals'

jurisdiction in certain circumstances. Thus, the Committee could retain the current text

of the Rule, and then achieve its goal by deleting the period after "appeals," and adding

", except as authorized by an Act of Congress permitting the promulgation of rules

affecting the jurisdiction of the courts of appeals." In this way, the Rules would retain

the general admonition that they are to be interpreted as not extending or limiting~the

jurisdiction of the courts of appeals.

We note, however, that the appellate rulemakers have not acted to date on these

Congressional authorizations and that, therefore, the best course may be to leave FRAP

l(b) alone. It strikes us as unusual to repeal FRAP l(b) based on what the Rules

Committee and ultimately the Supreme Court might do in the future, when the

Committee could easily amend FRAP 1(b) when and if it promulgates a rule that in fact

extends the jurisdiction of the courts of appeals. Moreover, we do not believe that a rule

promulgated pursuant to 28 U.S.C. 2072(c) - the provision authorizing the Supreme

Court through rules of procedure to define "finality" under 28 U.S.C. 1291 -would in
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fact "extend or limit the jurisdiction of the court of appeals." In section 1291, Congress

has already determined that "final" decisions are appealable as of right. Therefore, a rule

stating the types of orders that are final operates within the interstices of the

Congressionally-sanctioned realm of final appeals.

In this regard, two provisions of the Federal Rules of Civil Procedure are

illustrative. FRCP 82, like FRAP 1(b), states that the civil rules "shall not be construed

to extend or limit the jurisdiction of the United States district courts ...." In FRCP 54(b),

however, the Rules effectively define "finality" for appeal purposes under 28 U.S.C.

1291, by allowing the district judge to enter a final judgment as to certain claims or

certain parties, even though the entire action is not final. Cf Digital Equipment Corp v.

Desktop Direct, Inc., 511 U.S. 863, 867 (1994) (the collateral order doctrine is not a

judicially-created exception to finality under section 1291 , but rather a construction of it).

On the other hand, 28 U.S.C. 1292(e), authorizing the promulgation of rules

providing for additional types of interlocutory appeals, would "extend" the jurisdiction of

the courts of appeals. Leaving aside the question whether Congress can so broadly

delegate legislative authority over the courts' jurisdiction, see Bolin v. Sears, Roebuck &

Co., _ F.3d _,2000 U.S. App. Lexis 27326, *4-*10 (5 ' Cir. Oct. 27, 2000), the fact

remains (as noted above) that no such appellate rules have been promulgated (or even

proposed) since section 1292(e)'s enactment in 1992, making the repeal of FRAP 1(b)

premature. But cf. FRCP 23(f) (allowing appeals from orders granting or denying class
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certification under authorization of 28 U.S.C. 1292(e)).

Rule 4(a)(1)(C)

PCLG agrees with this new provision treating appeals from orders granting or

denying applications for writs of coram nobis as civil cases for purposes of FRAP 4(a).

Rule 4(a)(4)(A)(vi)

PCLG agrees that the reference to FRCP 6(a) can be deleted as superfluous if the

proposed amendment to FRAP 26(a)(2) is approved.

Rule 4(a)(5)(A)(i)

PCLG supports the Committee's proposal to allow either "excusable neglect" or

-"good cause" to serve as the basis for extending the time to file a notice of appeal,

regardless of whether the motion is filed before or after the time prescribed by FRAP

4(a) expires. We agree that this proposal is consistent with the current text of the Rule

(despite judicial interpretations to the contrary) and promotes harmony with the

analogous rule for criminal appeals (FRAP 4(b)(4)).

Rule 4(a)(7) (and related amendments to FRCP 54(d)(2)(C) and FRCP 58)

The proposed amendments concerning the "separate-document" rule are multi-
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faceted, and we take them up in the four-pronged approach set out in the proposed

Committee note. When applicable, we also comment on the related proposed changes to

FRCP 54(d)(2)(C) and FRCP 58.

(1) PCLG agrees that the separate-document rule should be seen as emanating

from FRCP 58 alone, and that the Committee's proposal to eliminate confusion as to

whether FRAP 4(a)(7) itself imposes such a requirement is sensible. Thus, we agree with

the proposed language changes to FRAP 4(a)(7)(A) that would eliminate the confusion.

That is a different question, however, from the scope of the separate-document

requirement. The Committee proposes to eliminate that requirement for certain post-trial

and similar motions (those listed in proposed FRCP 58(a)(l) and FRCP 54(d)(2)).

Although we believe it a close question, we oppose the amendments to FRAP 4(a)(7),

FRCP 54(d)(2)(C),- and FRCP 58 that would eliminate the separate-document

requirement for rulings on certain post-judgment motions. On the one hand, these kinds

of post-judgment rulings are generally discrete and imbued with finality (e.g., a motion to

alter or amend the final judgment in a case), such that a separate document evidencing

the judgment usually is not necessary to alert the losing the party to the appealability of

the order. However, that is not always true in complex cases involving multiple parties

and claims (where, for instance, a ruling on a post-trial motion might concern only

liability, but not damages), or with respect to attorney's fees (where the court might deal

with liability but leave open the amount of fees). Thus, the separate-document
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requirement would serve its intended purpose by signaling to the losing party that "you

had better appeal soon or be barred later."

To be sure, retaining this requirement imposes some burden on courts and clerks

both to draft judgment orders and to remember to do it (although perhaps not as great a

burden as that imposed on the courts of appeals in sorting out appealability questions

down the road in the absence of such a requirement). In any event, as the Committee

indicates elsewhere in the note, the separate judgments themselves are short, formulaic

documents for which there are standard forms. Moreover, the party seeking to cut off the

time for appeal can always request the issuance of a separate document if the court has

failed to issue one. See proposed FRCP 58(d).

One other point bears mention. In complex litigation particularly, there are many

post-judgment orders other than those listed in proposed FRCP 58(a)(1). For instance,

after.class action settlements or other consent orders are approved, disputes often arise

over their interpretation or implementation. Sometimes there are post-judgment requests

for discovery in conjunction with motions regarding settlement implementation, and

presumably rulings on such discovery requests are not appealable under 28 U.S.C. 1291

until the court rules on the overall implementation issue and issues a separate

document (i.e., judgment), signaling that the time for appeal is ticking (assuming the

court is correct as to finality). Thus, it makes sense, at the very least, to retain the

separate-document rule for all appealable post-judgment orders other than those listed in
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proposed FRCP 58(a)(I).\

(2) PCLG disagrees strenuously with proposed FRCP 58(b)(2)(B), which would

allow the time for appeal to begin to run 60 days after an appealable order is entered on

the docket, even though no separate document has been entered. With all respect, we do

not understand why the Rules would retain the separate-document requirement and then

allow it to evaporate at some point after an appealable order is entered. As the Supreme

Court has noted, one of the purposes of the separate-document rule -in our view, its

most important purpose - is "to provide a greater degree of certainty as to when a

judgment has been rendered ." United States v. Indrelunas, 411 U.S. 216, 221 (1973)

(quoting 6A J. Moore, Federal Practice 1 58.04 [4.-2-], at 58-180 (1972)). Thus, when a

judge issues an opinion that arguably is an appealable order under current FRCP 58, the

judge signals her belief that the order is in fact appealable by issuing a separate document

(typically labeled "judgment").

PCLG does not believe that a separate judgment must accompany a so-called collateral
order. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949). Although a collateral
order is final, and hence appealable, as to a particular issue, Coopers & Lybrand v. Livesay, 437
U.S. 463, 468 (1978) ("the order must conclusively determine the disputed question"), it is not
final in the sense that it concludes the entire litigation on the merits. Thus, the prospective
appellant need not appeal after the issuance of a collateral order to preserve her appellate rights;
rather, an appeal would still be available after the case is finally resolved on its merits. If a party
wishes toappeal from a collateral order, then, it is incumbent on that party to determine whether
a collateral order has been issued and then decide whether it makes sense to appeal now rather
than later, just as it is incumbent on district court litigants to seek a right, under FRCP 54(b), to
appeal certain district court orders, even though those orders are final only as to certain claims
and certain parties. Therefore, PCLG would support an amendment to FRCP 58 stating that a
separate document need not accompany an appealable collateral order.
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As the Committee is aware, this signaling function is quite important because

frequently an order is ambiguous as to whether it constitutes a "judgment," i.e., whether

it is an "order from which an appeal lies." Fed. R. Civ. P. 54(a). Put differently, the

principal problem that current FRAP 4(a)(7) and FRCP 58 seek to resolve is not that the

losing party is unaware of what has occurred in the litigation; indeed, the Rules have

another provision to deal with that problem. See FRAP 4(a)(6) (allowing district court

to reopen time to file appeal in certain circumstances where moving party did not have

notice of entry of judgment). Rather, the principal problem that current FRAP 4(a)(7)

and FRCP 58 address is that the losing party, although aware of the issuance of an order,

may be unaware that an appealable order has been entered. Since it is this signaling

function that is the core purpose of the separate-document rule, we fail to see how

allowing 60 days has anything to do with the problem. Put otherwise, in the ordinary

case where the losing party has notice of the relevant order (but no separate document

has been entered), and does not appeal within 30 days of the entry of that order, the mere

passage of an additional 60 days generally will not alert the losing party that an appeal is

necessary if that party was unaware beforehand. In sum, we do not believe that the

proposed 60-day extension will serve as a compromise between the present rule and

having no separate-document rule at all (as the Committee apparently believes). Rather,

the proposal is at odds with the most valuable purpose of the separate-document rule and

its proper interpretation in indrelunas, and should be rejected for that reason.
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We recognize that opponents of the separate-document rule are concerned about

the possibility that appealable orders will remain appealable for indefinite periods of time

where a separate document has not been entered. There are three answers to this

contention. First, this problem is easily resolved by district courts, which need only

follow the current Rule, and by the winning party (the prospective appellee), who can

always trigger commencement of the appeal period by moving for (and drafting) a

separate judgment. Indeed, separate judgments are entered in the great majority of cases,

in which the possibility of a limitless time for appeal remains only theoretical, because

the current combination of FRCP 58 and FRAP 4(a)(7) have their intended (and

beneficial) effect.

Second, and related to the first point, based on our own experience litigating many

appeals in circuit courts around the country, we challenge the assumption that there are

many "problem" cases, despite the number of reported decisions on the topic. Although

we realize that the Committee has reviewed a large number of separate-document cases,

we urge the Committee to consider, on a relative basis, whether in fact there is a

significant problem to be solved, and then to contrast its finding with the very large

number of cases in which potential appellants are well served by the signaling function

of FRCP 58, particularly in cases in which the underlying order is ambiguous as to its

finality.

Third, and related to the second point, in our experience, cases involving
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significant delay generally are cases of genuine ambiguity as to whether the underlying

order is "final" for purposes of appeal. Two Supreme Court cases illustrate our point. In

Indrelunas, without doubt the government's ultimate appeal was filed far more than 60

days after the entry of a final order within the meaning of 28 U.S.C. 1291. However, the

order that the Second Circuit below viewed as being a final order from which the

government should have appealed was, at best, ambiguous as to its finality. Indeed, in

reversing, the Supreme Court noted that the order relied on by the Second Circuit was

not in fact final (nor an order for which the district court had entered a separate Rule 58

judgment). Indrelunas, 411 U.S. at 221.

Shalala v. Schaefer, 509 U.S. 292 (1992), is also illustrative. That case involved

the timeliness of an attorney's fees request in a disability benefits case arising under the

Social Security Act. The government argued that the fee-seeking plaintiff had failed to

file his fee application within the statutory deadline-30 days from when the judgment

on the merits was no longer appealable. See 28 U.S.C. 2412(d)(1)(B), (d)(2)(G). The

district court's final order was one that, at the time of its issuance, neither party believed

was appealable in light of then-current case law characterizing such an order as

interlocutory. Id. at 300-02 & n.3; id. at 304 (Stevens, J., joined by Blackmun, J.,

concurring in the judgment). The Court ruled that, although the district court's decision

on the merits was a final appealable order, the fee request was not time-barred because a

separate Rule 58 judgment had not been entered and thus the plaintiff had not been
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notified of its finality. Schaefer, 509 U.S. at 302-03. However, if the proposed version

of FRCP 58 had been in effect, the decision in Schaefer would have come out the other

way, despite both parties' understandable ignorance that an appealable order had been

entered.

For all of these reasons, we urge the Committee not to adopt the 60-day cap and to

retain the current separate-document requirement of FRCP 58.

(3) We support the proposal to allow waiver of the separate-document

requirement by the appellant alone. Once an appeal from a final order has been filed, and

all agree it has not been filed too late, it makes no sense to send the case back for the

entry of a separate judgment that will simply result in another appeal on the same issues.

This proposal is consistent with the spirit and purpose, if not the literal holding, of

Bankers Trust Co. v. Mallis, 435 U.S. 381 (1978).

(4) Similarly, we agree with the Committee's rejection of the rationale of

Townsend v. Lucas, 745 F.2d 933 (5th Cir. 1984). Under Townsend, when an appellant

files a notice of appeal after entry of an appealable order, the separate-document

requirement is waived if the notice is filed within the time period for filing an appeal,

measured from entry of the appealable order. On the other hand, Townsend holds that

the separate-document requirement cannot be waived when the notice of appeal is filed

after that time period. In that situation, according to Townsend, the appeal must be

dismissed and the appellant must return to the district court to seek entry of a separate
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judgment from which an appeal may be taken. We agree with the Committee that both

situations constitute waiver of the separate-document requirement and that both appeals

should go forward on the merits. Any other result wastes the resources of the parties and

the courts with no countervailing benefit. We note however, that, if the Committee's

amendment erecting a 60-day cap in cases where a separate judgment has not been

entered is approved, this proposal would have a very limited period of operation.

Rule 4(b)(5)

PCLG takes no position on this rule concerning criminal appeals, which is outside

our areas of experience and expertise.

Rule 5(c)

PCLG generally supports the "volume" limitations for briefs and other documents

and has no concerns about the Committee's effort to limit the length of Rule 5 papers as

well. However, in light of the word-counting capability of word processing programs,

and zealous counsel's never-ending efforts to cram in words by adjusting fonts and

margins and by single-spacing blocked quotes and footnotes, we disagree with the

Committee's proposal to limit Rule 5 papers to 20 pages. We suggest 5600 words,

which is 20 "pages," assuming 280 words per page. We arrived at this figure by taking

the old FRAP page limit for principal briefs (50 pages) and dividing it into the current
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word limit (14,000 words), and then applying the result (280 words per page) to the

Committee's desired page limit for Rule 5 papers. For readability purposes, the

Committee may wish to adopt a font requirement (say, 14-point type), as it has for briefs.

This word-based, rather than page-based, approach is consistent not only with the rule

for briefs, but also with the pending proposal that Rule 28(j) letters should not exceed

250 words.2

Rule 15(f)

PCLG agrees with the proposal to make a petition for review of an agency order,

filed during the pendency of an administrative request for review, rehearing, or

reopening of the order, effective upon administrative disposition of that request. We

agree that this proposal would eliminate a trap for unwary litigants and conforms to the

rule for civil appeals under FRAP 4(a)(4)(B)(i).

Rule 21(d)

For the reasons stated in our comments to proposed FRAP 5(c), PCLG believes

that papers filed in support of extraordinary writs should be limited to 5600 words, rather

2 Regardless of whether a word-based or page-based limit is chosen, the Rule should state
that certain portions of the petition do not count toward the limit (e.g., corporate disclosure
statement, statutory addendum), as is the case for briefs. See FRAP 32(a)(7)(B)(iii).
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than 20 pages.

Rule 24

PCLG agrees that to the extent that a valid statute conflicts with the rules

governing informapauperis status, the statute governs. Thus, we have no opposition to

the proposed amendment to FRAP 24.

Rule 25(c) and (d)

PCLG supports the option to serve by e-mail, if the party being served consents

"in writing." Therefore, we generally support the electronic service provisions of

proposed FRAP 25(c)(1)(D), (c)(2), (c)(4), and (d)(l)(B)(iii). In reviewing the proposal,

three issues arise: First, we do not know what the Committee means when it says that a

party can be served electronically, if that party consents "in writing." Does a "writing"

consist of an e-mail exchange, or must there be a hard-copy writing that bears an actual

signature? Moreover, does the proposal anticipate that the consent be filed with the

court? We have no strong views on these points, but believe that they should be

clarified.

Second, at this time, the principal benefits of electronic service are the increased

speed with which one's opponent receives documents and the increased ease in searching

those documents, not in avoiding copying and mailing costs. This is true, because, as

Comments of Public Citizen Litigation Group on Proposed FRAP Amendments
November 21, 2000
Page 15



explained below, hard-copy service is still necessary even where e-mail service is used.
(However, for papers other than briefs and appendices, which are deemed filed and
served if placed in regular mail on the due date, electronic service would be a significant
economic benefit, because it would eliminate the need for expensive overnight mail
service). The pagination of briefs, motions, and other legal papers that are received by e-
mail attachment sometimes differs from the pagination of those same documents when
they are printed out by the sending party. These pagination differences arise because of
differences among e-mail and word processing programs and, most often, among the
printers used to print the documents. (For instance, in our office, the pagination of a
document can differ significantly depending on which of our printers we use). To allow
the parties and the court to have identically paginated documents -which is important
when cross-referencing one's opponents' arguments in briefs and at oral argument - the
receiving party must have a hard copy prepared by the sending party that will serve as the
official" copy of the brief. Until these pagination differences can be eliminated, we see

e-mail serving as a useful form of service, but not one that will supplant traditional mail
service. Therefore, we recommend that the Rule state explicitly that e-mail service be
combined with hard-copy service by mail or otherwise.

Third, because the proposed rule appears to allow electronic service as the sole
means of service, there is an inconsistency between the proposed changes to FRAP 25
and current FRAP 3 1(b), which requires that two copies of briefs be served on each
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separately represented party. E-mail service reasonably can be construed as the service
of one copy of a brief, see FRAP 25(b) ("a copy" of papers other than briefs must be
served on other parties to the appeal), but it cannot reasonably be construed as the service
of two copies. Thus, if the Committee retains the changes to Rule 25, without requiring
additional hard-copy service, the Committee should also propose a conforming
amendment to FRAP 31(b), omitting the two-copy requirement when electronic service
is used. Instead, the Rule should state that when e-mail service is used, one hard copy
also should be served by mail or otherwise.

Rule 26(a) and (c)

PCLG supports the proposed amendment to FRAP 26(a), to exclude intermediate
Saturdays, Sundays, and holidays in calculating time periods that are 11 days or less. Weagree that this amendment makes sense because it conforms to the method for calculating

time under the civil and criminal rules. For the reasons stated in the Committee note, we
also support the proposed amendment to FRAP 26(c), which treats e-mail service the
same as mail service for the purpose of calculating "additional time after service."

Rule 26.1 (and related proposed FRCP 7.1)

PCLG supports the proposed amendments to FRAP 26.1 regarding corporate
disclosure for the reasons stated in the Committee note. For those same reasons, PCLG
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supports proposed FRCP 7.1, which imposes the same disclosure requirements in civil
cases in the district courts. Proposed FRCP 7.1 (b)(1) properly requires parties to file
disclosure statements when they file their first pleading or other paper in the case. That
raises the question whether FRCP 7.1 is meant to apply retroactively to cases in which
the parties have already filed their first pleadings. We believe that it should. Thus, we
recommend that the Committee state in its notes that parties in pending cases must file
the disclosure statement within some reasonable time, such as 60 days, after the Rule is
promulgated, and that the district court should notify all parties of the requirement.

Rule 27(a)(3)(A) and (a)(4)

PCLG partially opposes the proposed changes concerning the time in which torespond to motions and to reply to responses. We have no objection in principle to

adjusting the time for a response or reply to take into account the proposed amendment to
FRAP 26, which would exclude intermediate weekends and holidays in calculating time
periods less than 1 I days. However, in our experience, the time periods under FRAP 27
can be quite difficult to meet, especially as they apply to certain substantive motions,
such as those relating to complex issues of appellate jurisdiction, and they certainly
should not be shortened. Under proposed FRAP 27(a)(3), the time for a response to any
motion has been reduced nominally from 10 days to seven days. Even after adding back
in intermediate weekends and holidays, litigants could have as few as nine days to
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respond to a motion, which is one day less than the minimum 10-day response period
under the current rule. Thus, at least, the time for a response should be reduced from ten
days to eight days to achieve parity with the current rule.'

Rule 28(i)

PCLG agrees with the proposal to allow argument in Rule 28(j) letters for the
reasons stated in the Committee note. We also agree with the Committee's desire to keep
Rule 280) letters short; however, we believe that a 2 50-word limit (or about a half page
of text on a single-spaced, letter-sized page) will be unduly restrictive in some
circumstances. In our experience, in complex cases it is often difficult to state the
holding of the new authority and its relationship to the arguments made in the briefs
(with the appropriate page references) in fewer than 250 words, even without argument.
Although there is no magic number, we suggest a 400-word limit, which is more realistic
and would allow litigants to properly explain the relevance of new authority without
unduly burdening the court.

We have one other concern. The 2 50-word limit applies to any Rule 28(j) letter,

3 PCLG believes that the time for responding to dispositive motions, such as thoseinvolving standing and appellate jurisdiction, is too short under current FRAP 27. For suchmotions, we urge the Committee to retain the current number of days, plus the proposedexclusion of intermediate weekends and holidays. Although that would modestly extend theeffective time for a response, such a change is appropriate because many dispositive motions arevery difficult to brief in the time allowed under the current rule.
Comments of Public Citizen Litigation Group on Proposed FRAP AmendmentsNovember 21, 2000
Page 19



whether it seeks to bring one authority or more than one authority to the court's
attention. In situations involving more than one new authority, counsel will seek to
"comply" with the 25 0-word limit by filing multiple letters over a period of time, which
may be justified if the authorities come to counsel's attention over a period of time. In
any event, a small word limit may not be sufficient to explain and provide brief argument
when there are several new authorities, each of which relate to different issues in the
case. On the other hand, sometimes multiple authorities are so related to each other as to
allow them to be described together with an economy of words. Therefore, we suggest
that the word limit, whatever its size (250 words, 400 words, as we believe appropriate,
or some other number of words), be imposed on a per-issue basis, allowing the litigant to
devote a particular number of words to new authorities that pertain to a particular issue in
the appeal.

Rule 31

PCLG supports the clarifying amendment concerning service of briefs on
Unrepresented parties.4

4 Current FRAP 31 requires service of briefs only on "parties." PCLG believes that the
Rule should be amended to require service of one copy of briefs on each known amicus as well.Comments of Public Citizen Litigation Group on Proposed FRAP AmendmnentsNovember21, 2000
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Rule 32

PCLG supports all of the proposed amendments concerning the form of briefs and
other papers because they promote uniformity. No purpose would be served by
continuing to allow each circuit to have differing rules on these topics.

Rule 36 (and related Rule 45)

For the reasons stated in the Committee note, PCLG supports these proposed
changes concerning service of opinions and providing notice of entry ofjudgment.

Rule 41

PCLG supports this proposed change, which, in light of the proposal to exclude
intermediate weekends and holidays in time calculations, is necessary to maintain the
current time period for issuance of the mandate.

Rule 44

PCLG supports this proposal, which would facilitate notification to state attorneys
general of challenges to the constitutionality of their states' statutes, as required by 28
U.S.C. 2403(b). Section 2403(b) applies only to state statutes "affecting the public
interest," although the proposed Rule applies to challenges to the constitutionality of all
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state statutes. However, because of the uncertain meaning of "affecting the public

interest," we agree that state attorneys general should be notified of all constitutional

challenges to state statutes where the state is not already a party to the appeal, allowing

the attorney general to decide whether the state should become involved.
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Re: Proposed Amendments to the Federal Rules
Of Appellate Procedure

Dear Mr. McCabe:

In accordance with the request for comments published in the November 1, 2000advance sheet of West's Supreme Court Reporter, I am writing to comment on the proposedamendments to Rule 26 of the Federal Rules of Appellate Procedure.

I heartily concur with the notion of amending Fed. R. App. P. 26 so that it iscongruent with Fed. R. Civ. P. 6. However, it is unfortunate that the Committee has not seen fit totake this opportunity to remove an ambiguity in these rules which has spawned extensive andneedless litigation and which has still left the issue without a definitive resolution. See generally1WRGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE, § 11 71 at 516-21 (Supp. 2000).

The problem is this: when in the calculation process does one add the three calendardays where service has been made by mail? The answer to that question can and does impact on theultimate calculation, as a simple example will illustrate.

Suppose an adversary -serves a paper by mail, and the recipient is obligated- torespond within ten days. If you add the three days for service by mail first, we are now above the11 -day threshold, which would suggest that we do not exclude intermediate Saturdays, Sundays andholidays. The final tally, then, is 13 calendar days.

Alternatively, one can first look at the original 10-day deadline, conclude that it isless than the I 1-day threshold, and thereby first determine that intermediate Saturdays, Sundays andholidays do not count. This will provide a tentative time period which would typically be 10business days or 14 calendar days., If we now add the three extra days for mailing, we are up to a
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total of 17 calendar days. This four-day discrepancy is significant, and can become even more so ifthe 17th day is a Saturday, Sunday or holiday, which could then result in a final tally of 19 calendardays or even more.

I take no position on which interpretation leads to the proper result. But I do believethat the rule should be clear so that everyone can readily calculate the correct amount of time. Tothat end, here are two alternative suggested rewrites of the existing first sentence of Fed. R.App. P. 26(c):

[1] When a party is required or permitted to act within a prescribed period after apaper is served on that party, 3 calendar days are added to the prescribed periodbefore making of the determination set forth in Rule 2 2as to whether theperiod is less than 11 days, unless the paper is delivered on the date of service statedin the proof of service.

[2] When a party is required or-permitted to act within a prescribed period after apaper is served on that party, 3 calendar days are added to the prescribed period afterthe deadline has been detemned ursuant to Rule 2(2 a)(2),unless the paper isdelivered on the date of service stated in the proof of service.

Should the Committee believe that one of these proposed changes to Fed. R.App. P. 26(c) is desirable, it would obviously make sense to make a similar change in Fed. R.Civ. P. 6, since failing to do so would defeat one object of the present amendment, which was toconform the two rules. If it is too late in the amendment process to make a similar change inFed. R. Civ. P. 6, perhaps the foregoing proposal could be considered for a separate set of rulechanges in the future.

The Committee's consideration of these comments is very much appreciated.

Respectfully submitted,

LERNER, DAVID, LITTENBERG,
KRUMHOLZ & MENTL LLP

ROY H. WEPNER

RHW/dg
283479_1.DOC
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Peter G. McCabe 
RSecretary of the Committee on Rules of Practice and ProcedureAdministrative Office of the United States CourtsWashington, D.C. 20544

Re: Proposed Amendments to Federal Rule of Appellate Procedure 4and Federal Rules of Civil Procedure 54 and 58
Dear Mr. McCabe:

am writing in response to the amendments to Federal Rule of Appellate Procedure 4 and
Federal Rules of Civil Procedure 54 and 58 recently proposed by the Advisory Committees on
Appellate Rules and on the Federal Rules of Civil Procedure.

Before I begin, I would like to give you a little of my background I am a former lawclerk to the United States District Court for the-Eastem District of Washington. While with that
court, I had the privilege of working with judges serving in a visiting capacity to most of the
districts in the Ninth Circuit. I also worked for several years as a federal court litigator.Currently, I am a Visiting Associate Professor at the University of Idaho College of Law. I have
spent considerable time studying the Federal Rules of Civil Procedure, as well as the particular
problems that have led to the most recently proposed amendments thereto.

The Problem

"Civil Rule 58 requires that a judgment be set forth on a separate document."Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate, Bankruptcy,Civil, and Criminal Procedure 100 (August 2000). But as the Civil Rules Advisory Committee
observed, "district courts frequently ignore the separate document requirement." Id. at 100-01.
Beyond the systemic problems always inherent in the widespread disregard of any rule of
procedure, the disregard of the separate document requirement had led to other problems, as
"Appellate Rule 4 sets appeal time from the entry ofjudgment," and thus a "failure to enter the
final judgment on a separate document means that appeal time never starts to run." Id. The
timing of a number of district court motions likewise is dependent upon the entry ofjudgment.See id. at 101.

I believe that the primary reason district courts fail to comply with the separate document
requirement stems from the definition of "judgment" found in Rule 54(a), a definition that is
based on the appealability of a district court's order. The difficulties inherent in this definition

................. . . . . . . . .
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are several. First, discerning appealability, though perhaps seemingly simple, is often, in fact, a
difficult task. This is most evident in those actions involving appealable interlocutory orders and
claims disposed of by motion (particularly with respect to motions to dismiss granted without
prejudice). Moreover, appellate courts seem to care not at all how the district courts resolvethose questions. Thus, one can find numerous cases in which appellate courts have accepted

jurisdiction of appeals in actions where Rule 58 was not compliedwith, as well as cases in which
such courts have rejected jurisdiction notwithstanding the preparation and entry of a separate
paper denominated "Final Judgment." Perhaps this is due in part to the notion that district courts
are generally in the business of resolving disputes; they are not often called upon to declare the
possible consequences of their decisions regarding those disputes. Cf Preliminary Draft at 113
("there is little reason to force trial judges to speculate about the potential appealability of every
order, and there is no means to ensure that the trial judge will always reach the same conclusion
as the court of appeals"). Accordingly, I respectfully disagree with the Advisory Committee's
statement that the "many hori'd theoretical problems" caused by the Rule 54(a) definition "seem
to have caused no real difficulty" in practice (id. at I01). To the contrary, the practical problems
caused by this definition of 'judgment" are equally horrid.

Another reason I believe that judgments are not properly entered relates to the provision
in Rule 58 that directs the clerk (rather than the district court) to prepare the judgment in certain
instances, including those instances in which the court has ordered that all relief be denied. As
discussed above, such orders frequently lead to some of the more difficult questions as to
appealability, and it seems certain that questions considered difficult for judges would be even
more so for clerks.

Incidentally, the widespread failure to comply with the separate document requirement isbut one of the problems caused by the current Rule 5 4(a) definition ofjudgment. There are
others. For example, Rule 5 4(a) seems to imply that some form ofjudicial action also is a
prerequisite to the entry ofajudgment (i.e., that a 'judgment" may consist only of an appealableorder or decree). Yet, some voluntary dismissals by notice or by stipulation of the parties (i.e.,
dismissals that are effective without a court order) have been deemed appealable, particularly
where they dispose of less than all of the claims in the action. Rules 54 and 58 are currently
unclear as to whether and when a separate judgment should be prepared and entered in these
actions.

Conversely, there also appear to exist actions involving the dismissal of claims by court
order from which no appeal lies. From. a theoretical standpoint, it strikes me as somewhat odd
that an action could come to an end absent any judicial declaration that it has indeed come to an
end or any formal determination that each of the various claims have in fact been disposed of
(and how), but that appears to be possible under the current scheme. The fact that an action can
end without the preparation and entry of a final judgment undoubtedly also contributes to theconfusion as to whether such a judgment should be prepared and entered in any action.

In sum, though I agree that courts and clerks frequently fail to comply with the separate
document requirement (and probably far more often than most lawyers realize, as many actions
consist of a great many appealable orders), and that those failures have led to a variety of
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problems, I do not believe that the requirement has been "ignored," as I believe that district court
judges and clerks generally try very hard to understand and comply with the Civil Rules. I also
disagree that "[aidherence to the separate judgment requirement" as it now stands is "simple"
(Preliminary Draft at 102). Rather, I believe that the current scheme is unworkable. Indeed, any

other rule so frequently misapplied would be termed ridiculous. Dramatic reform in this area is
desperately needed.

The Solution

The caution employed by the Advisory Committee in the drafting of what might be
considered an incremental approach to the problems presented is understandable. Nonetheless, I
believe that the proposed amendments will not solve the problems raised. Specifically, the

proposed amendments fail to address the definitional problems currently associated with the term
'judgment." (The proposed Advisory Committee Notes acknowledge this; see Preliminary Draft
at 112 ("the amendment does not resolve all of the perplexities that arise from the literal
interplay of Ruie 5 4(a) with Rule 58").) The proposed amendments also fail to address the
problems associated with the vesting of authority for the preparation ofjudgments in clerks,
rather than courts, and continue to allow for the termination of certain actions without the entry
of anyjudgment whatsoever. And contrary to the assertion found in the proposed Advisory.
CommitteeNotes (see id.), the proposed amendments arguably do make matters worse. For the
proposed amendments weaken the force of the separate document requirement (a requirement
that I believe has some utility), in that they except a large number of orders from the effects of
this requirement, and essentially excuse the failure to comply with respect to a number of others.
Moreover, as a collateral consequence of the proposed amendments, it appears likely that in
many actions, the last "judgment" denominated as such would not be at all reflectve of te relief
ultimately awarded.

I propose instead the following:

1. The current definition of "judgment" contained in Rule 5 4 (a) must be amended.
Rather than basing judgments on the concept of appealability' judgments instead should be based
on the concept of flnality. Accordingly, Rule 54 (a) should refer only to "finai"judgments which
should be defined as orders summarizing the claims disposed of in the action, regardless of the
manner of disposition (i.e., whether by notice or stipulation, by motion, by trial, etc.); the nature
of the disposition (i.e., whether with or without prejudice); and the precise relief awarded to the
Prevailing party.

2. The separate judgment requirement currently found in Rule 58 should be retained
without exception. But (subject to the provisions of Rule 54(b)), Rule 58 should be amended to
refer only to "final judgments" as defined in amended Rule 54 (a). In other words, in every
action, a paper denominated a "final judgment" should be separately prepared and entered, by the
court (and not by the clerk), very shortly (perhaps 10 days) after the disposition of the last
remaining claim or claims (but without respect to the filing of motions for attorney's fees and the
like (not included as an element of damages to be proved at trial) or any other post-final
judgment motions, the filing of which being in a sense discretionary with the parties, cannot be
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anticipated with certainty by the court). Moreover should any post-fnal judgment order alterthe effect of the final judgment in any way, the court should separately prepare and enter an
amended final judgment (perhaps within I0 days of the entry of the relevant post-final judgment
order) that accurately reflects the final disposition of the claims in the action (as it makes little

sense for the last judgment entered to be inaccurate).

3. Appellate Rule 4 (as well as any other impacted Civil or Appellate Rules) should
be amended to reflect the foregoing.

I believe the advantages of this proposed scheme are several. First, I believe that my
revised definition of judgment" probably comports more closely with most lawyer's
understanding as to the meaning of this term (at least insofar as this term is used at the district
court level). It would differ from the current definition of 'judgment" only in that it would
exclude orders appealable on an interlocutory basis; would include a small handful of appealable,
voluntary dismissals that apparently do not meet the current definition of "judgment" due to the

absence of a court order; and would include those final dispositions (certain voluntary and
involuntary dismissals) that are not appealable. With respect to the first group, in most instances,
there are already mechanisms in place for informing the parties of Possible immediate
appealability. See, e.g., 28 U.S.C.§ 1292(b); Rule 54(b). Though there remain a small number
of other orders Possibly appealable on the interlocutory basis, little would be lost as a result of an

abandonment of the separate document requirement. For one thing, it is probably with respect to

this group that the separate judgment requirement is most often not applied currently. Moreover,
a failure to appeal an interlocutory order generally results only in a delay, and not a loss, of any

right to appeal that a party might have. (I also do not have a problem with requiring counsel to

be a little more attentive in this area, and I do not believe that the appellate courts are looking for

ways to make interlocutory appeals more prevalent)
The inclusion of non-appealable final dispositions (and, apparently, appealable voluntary

dismissals by-notice or stipulation) would be a change from current practice. But I believe that

any short-term confusion that might result from that inclusion would be far outweighed by the
advantages. For one thing, I Presume that there are already administrative mechanisms in place
for determining when every action, including these 'sorts of actions, has come to an end. Tee
preparation of a "final judgment" in every action would more clearly memorialize this
occurrence. (Indeed, the Civil Rules already provide a clear starting point for every action. See

Rule 3 ("A civil action is commenced by filing a complaint with the court."). Why not provide
for a clear ending point.?) The preparation of a court-prepared summarization of the disposition
of all claims also would help clarify the terms of such dispositions (something that is often
lacking in dismissals by notice or by stipulation), and would help ensure that all claims in fact
have been accounted for. This might prove Particularly useful in actions involving cross-claims,
counterclaims, and/or third-party claims, or involving claims disposed of in more than one
manner.

Finally (and perhaps most importantly), a requirement that a final judgment be separately
prepared and entered in all actionis, by the court, following the disposition of the last remaining
claim or claims, would virtually guarantee that such a judgment would in fact be Prepared and
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entered. Equally important, the final judgment as proposed would consist only of a recitation of
the disposition of claims (something the district court should be able to do), rather than a
discernment of appealability (something distri cour a

~meii~g dstrct courjudges and clerks are ill-equipped and
ultimately unable to do). As a result,'fornal compliance with Rule 58 (though not necessarily a
jurisdictional prerequisite; see proposed Appellate Rule 4 (a (7)(B)) could remain a "safe harbor"
for purposes of calculating the time for appeal (at least in those instances where an appeal is
allowed).

The proposed Advisory Committee Notes state that "[dirastic surgery on Rules 54(a) and
58 would be required" in order to fully address the problems relating thereto (Preliminary Draft
at 113). I agree, and though drastic changes in the federal rules generally should not be favored,
continued "pragmatic disregard" of these problems (id.) can no longer be tolerated. Though the
changes I propose would be significant, they would be less significant than the changes made in
recent years to the rules governing discovery. In any event, they are changes that must be made.If the Appellate and/or Civil Rules Advisory Committees believe that my testimony at the

January 29 hearing in San Francisco would be helpful, I would be more than happy to appear.
My direct telephone number is (208) 885-7842, and my e-mail address is
<bshannonguidaho.edu>.

Thank you for your consideration.

Respectfully submitted,

Bradley Scott Shannon
Visiting Associate Professor
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0,0-A-,P-Mr. Peter G. McCabe, Secreta'yCommittee on Rules of Practice and Procedure
Thurgood Marshall Federal Judiciary BuildingWashington, D.C. 20544

Dear Mr. McCabe:

Concerning the proposed amendments to the Federal Rules of
Appellate Procedure, I have two matters to raise.

1. The 'Committee Note to Subdivision (a) (5) (A)(ii) might
benefit from a slight revision. In the first full paragraph on
page 16 (page 9 of the Appellate Rules section), the last sentence
reads:

Both Rule 4 (b) (4) and the Advisory CommitteeNote to the 1988 amendment make it clear thatan extension can be granted for either excus-able neglect or good cause, regardless ofwhether the motion for an extension of time isfiled before or after the time prescribed byRule 4(b) expires. (emphasis added)
The words "or after" are misleading. The motion cannot be filed at
anytime "after" the original 30 days but only durinQ the 30-dayextension period. I suggest deleting "after the time prescribed by
Rule 4(b) expires" and substituting "during the 30 days following
the expiration of the original deadline" or "during the 30 days of
the allowable extension period." This would conform the language
to the last sentence of the next paragraph in the Committee note,
which states the matter correctly.

The same problem occurs in the last paragraph on page 15 (page
8 of the Appellate Rules section), where the first sentence refers
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to courts of appeals that have held "that the excusable neglectstandard applies only to motions brought after the expiration of
the original deadline" (emphasis added). I suggest replacing thequoted words with "that the excusable neglect standard applies onlyto motions brought during the 30 days following the expiration ofthe original deadline" or ". . . during the allowable extensionperiod."

2. Proposed Rule 26(a) takes the commendable step of sub-
stantially conforming the time computation provision of theappellate rules to the time provisions of the civil and criminalrules. I suggest that this process be carried to its logicalconclusion by eliminating from the appellate rules the concept of"calendar days," which now appears in the appellate rules, but not
in the civil or criminal rules. The proposed Rule 26(a) (2) changesthe time period from 7 to 11, but leaves the exception for a timeperiod stated in "calendar days." In the current appellate rules,that exception now applies only to Rule 25(c) and Rule 26(c), bothof which concern three-day additions for service by mail.Moreover, the proposed Rule 41(b) adds the "calendar day"exception to the seven-day period for issuance of the mandate.

Uniformity would be achieved by deleting the concept of
calendar days" entirely from the appellate rules. Since thethree-day provisions of civil Rule 6(e) and- criminal Rule 45(e)have no "calendar day" exception, the appellate rules also shouldhave none. If "calendar days" cannot be eliminated entirely, at

least they should not be added, as is now proposed for AppellateRule 41 (b). The proposed addition of "calendar days" to AppellateRule 41(b) is sought to be justified on the ground that, withoutthe addition, the current seven-day period -for issuance of themandate might sometimes be extended to nine days or even thirteendays, a period said to be unacceptable. There are three answers to
this concern. First, an occasional extension to nine or eventhirteen days for issuance of a mandate is not worth the addedconfusion of "calendar days." Second, a Court of Appeals is alwaysempowered by existing Rule 41(b) to shorten the time for issuingthe mandate. Third, if the seven-day period, without the "calendarday" exception, is considered too long, the better response is justto shorten the period to five days. But it is inadvisable to riskconfusion among Clerk's Office personnel by introducing to them for
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the first time the unfamiliar concept of "calendar days," a conceptthat up until now has not affected any time limit that they
. administer.

Sincerely,

Jon 0. Newman
U.S. Circuit Judge
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February 8, 2001

Peter G. McCabe, Secretary
Committee on Rules of Practice and ProcedureAdministrative Office of the United States CourtsWashington, DC 20544

RE: Proposed Amendments to the Federai Rules of AppellateProcedure and the Fedrl ueso Cil Procedur
Dear Mr. McCabe:

This letter sets forth the views of the Committee on Federal CivilProcedure (the "Committee") of the American College of Trial Lawyers (the
"College") pertaining to certain proposed amendments to the Federal Rules ofAppellate Procedure and Federal Rules of Civil Procedure. The College is
dedicated to maintaining and improving the standards of trial practice, the
administration ofjustice-and the ethics of the legal profession. The Committee is
charged by the College with monitoring the operation of the Federal Rules of Civil
Procedure and other federal civil procedural developments generally, to determine
the adequacy of the operation of the rules and procedures in federal civil cases, and
to evaluate proposed changes. We submit these comments with the hope that they
may prove useful in the rulemaking process.

The Committee's comments are confined to proposed Fed.R.App.p.
4(a)(5)(A)(ii) and 26.1, and proposed Fed.R.Civ P. 7.1. The latter two rules are
substantially identical and the Committee's views as to both are combined below.
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Fed.wR.Apppm 4 (a)(5)(A)i) Proposed Fed.R.App.P. 4 (a)(5)(A)(ii)deals with motions to extend the time to file a notice of appeal. Currently, if a
nongovenental party has missed its 30-day deadline for filing a notice of appeal
(as provided for in Rule 4 (a)(1)), the district judge may extend the time to file the
notice if: (1) that party files a motion to extend within the next- 30 days (i.e.,during days 31 to 60) and (2) under prevailing law, the moving party showsexcusable neglect for its failure to appeal within the original 3 0-day period.

The proposed amendment would permit the motion to extend to be
granted if the party belatedly seeking to extend its time to appeal shows either"excusable neglect or good cause." This proposal would thus change existing law,under which the good-cause standard applies only to motions to extend filedduring the original 3 0-day period, and the excusable-neglect standard applies tomotions filed during days 31 to 60.

The proposed Advisory Committee Note to Rule 4(a)(5)(A)(ii)explains that this amendment is intended to change existing law to conform to thetext of the existing Rule. It observes that, while all Circuit decisions require ashowing of excusable neglect - and do not apply the good-cause standard they
do so in reliance on an outdated 1979 Advisory Committee Note, which referred to
a draft amendment to the Rule that was ultimately rejected.

We agree that the text of the Appellate Rules and the law as appliedby the Circuits must be in conformity, and we consider the Advisory Committee'sattention to this disparity to be highly salutary. It is imperative that practitionersand litigants be able to consult the Rules to learn their respective rights andresponsibilities quickly and with certainty. Few procedural matters are moreimportant than the time constraints that apply to potential courses of action undercontemplation, and the applicable standard of review that will apply to each. Wehave some concerns, however, about the specific approach taken by Rule
4 (a)()(A) (ii) to achieve this desired harmony.

Currently, it is well-understood by members of the Bar that the time
to appeal in a civil action is generally 30 days. It is equally well understood thatthis 30-day period is jurisdictional and will not easily be extended after it hasexpired. This rule of law provides some certainty to litigants and lawyers alike.The excusable-neglect standard that is currently applied is quite strict, and itsparameters are well-defined.

The new good-cause standard, when introduced disjunctively withexcusable-neglect, clearly suggests that a belated motion to extend may succeed -
and thus a belated appeal may be taken even if the movant/appealing party's
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neglect was not excusable. The Advisory Committee Note does not explain why,if a party's failure to act in a timely fashion is inexcusable, the prevailingadversary should be subject to upsetting what would otherwise be a final,
nonappealable 

judgment.

Nor, we note, does the Advisor Committee explain just what goodcause is intended to convey in a circumstance in which a party has inexcusably
failed to file a -motion to extend within the original 30-day period. The current
good-cause standard in use during the original 3 0-day period does not carry with it
this heavy baggage of inexcusable neglect because, by definition, there has been
no neglect.

We also observe with some concern that this amendment will have
an impact on certain types of settlements, which are contingent on expiration of the
time for a notice of appeal to be filed. This contingency is common, for example,
in class and derivative settlements, where individuals not represented by counsel
who have appeared in the action may seek to appeal a court-approved settlement.
The proposed amendment to Fed.R.App.p. 4 (a),(5)(a)(ii) is likely have the effect of
delaying, for an additional 30 days, consummation of settlements in these and
similar settings. We see little apparent benefit from this delay.

Consequently, while we strongly endorse the motivation animating
this proposal, we suggest that uniformity might better be obtained by amending the
Rule to conform to existing practice, rather than requiring existing practice to
change to conform to the amendment. it is, we suggest, preferable in this instance
to move the sidewalk to where the people are walking, than to require them to
walk another way.

Fed.R.App.P. 26.1, and proposed IFed.R.Civp. 7.1. These
substantially-identical 

proposals address the important topic of nongovernmentaldisclosure statements. Proposed Civil Rule 7.1 is drawn from Appellate Rule 26.1,
which sets forth the particulars that nongovernmental parties must disclose to
permit judges to assess the potential need for recusal. We agree that it is sensible -
to include such aprovision in the Civil Rules so that there is a-uniform national
standard. We also agree that these disclosure statements ought not be limited to
corporations, but extended to nongovernmental parties generally, as contemplated
by these proposals. For purposes of convenience, we will refer only to
subdivisions rather than Rule numbers, since the subdivisions are substantively the
same in both Rules.

Our concerns arise out of subdivisions (a)(l)(B) and (a)(2). These
provide that- in addition to the information specified to be disclosed in
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subdivision (a)(1)(A) parties must also disclose any additional "informationthat may be required by the Judicial Conference of the United States." We see this
as a trap for the unwary, and a needless consumption of time and effort for allinvolved.

There is no place specified in either the Rules or the respectiveAdvisory Committee Notes for lawyers or litigants to look for this additionalinformation that may or may not be required by the Judicial Conference. Nor does
it appear to us that there is any certain, up-to-date source of these referenced, but
unincluded, potential requirements, other than contacting the Judicial Conferencedirectly. This will, at a minimum, impose a burden on the administrative staff of
the Judicial Conference.

It is difficult to see the merit of referencing a set of requirements thatare not included in the Rules, may not exist and are not readily available. This
prospect is likely to give rise to unnecessary litigation and has significant sanctions
potential. It also strikes us as an unfortunate precedent to have the Rulesincorporate by reference possible, ^but uncertain, requirements of other bodieswithout, at a minimum, specific reference as to where they may be found (e.g., theUnited States Code).

We note that all amendments to the Federal Rules of Civil Procedure
and'Federal Rules ofAppeflate Procedure must be approved by the JudicialConference before they are sent to the Supreme Court for promulgation.Accordingly, it would seem that Lhe Judicial Conference is in a position to ensure
that all disclosure requirements it deems important become a part of the Rules.
Therefore, while we endorse the inclusion of disclosure statements in the Appellate
and Civil Rules, we believe that the requirements should be set forth in the Rulesand not simply a'luded to.

Finally, the Request for Comments to Fed.R.Civ P. 7.1, states at
page 117 (p. 21 in the Civil Rules pagination) that: "It would be helpful to have
suggestions about practical means of making it easy for all litigants to comply with
additional [disclosure] requirements" that the Judicial Conference may impose.While our first preference would be to have these disclosure requirements in the
Rules, one alternative would be to place them in the Civil Cover Sheet that must be
completed and filed in all civil cases. This would, of course, provide no notice in
the Courts of Appeals.



On behalf of the American College of Trial Lawyers, the Federal
Civil Procedure Committee wishes to express its gratitude to the Appellate and

Civil Rules Conmmittees for the opportunity to present our views. It is our goal tobe of assistance and we look forward to the OPPortunity to do so in the future.

Respectfully bmitted,

Gregory P. Jeph
Chair

Cc: Earl J. Silbert, Esq., President, ACTLStuart D. Shanor, Esq., President-Elect ACTLExecutive Committee & Board of Regents, ACTLRobert A. Young, Executive Director, ACT L
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places no limitation on the number of 25 0-word letters anyparty would be entitled to submit. Based on these and other concems, some members of our
Committee would prefer that no change be made to the rule. More importantly, we worry that
the 2 5 0-word limitation does not adequately account for instances where a ground breakingdecision issues and many new cases that a party seeks to cite to the court result. To account for
those and other instances where numerous citations are to be included in a letter, we urge the
Committee at a minimum to modify the rule to make clear that the 2 5 0-word limitation is
exclusive of the citations themselves. Finally, you may want to consider whether any letter need
be accompanied by a certificate of compliance confirming the length of the submission.

Next, we urge the Committee to reconsider the proposed change to Fed. R. App. P. 21.
Twenty pages is not enough for extraordinary writs. These arise, by definition, in extraordinary
situations and the pleadings are more often than not written under extreme time pressure without
the luxury of close editing to reduce the document's size. Setting any overly restrictive lengthlimitation will simply result in the filing of many oversized writs with accompanying motions.

,we suggest that if you feel compelled to impose a limitation on extraordinary writs,
you employ that used for a principal brief under Fed. R. App. P. 32 -- 14,000 words of 14 point
type.

Finally, we suggest that further clarification of the proposed changes to Fed. R. App. P.
2 5(c) are necessary to explain the difference between non-receipt of a message (it never got
there) as opposed to a message that has yet to be read (the automated "I'm out of the office"
messages). It is also less than clear what a litigant is required to tell the court; if a party notified
the court that he served a document by e-mail and then found out it didn't get there, is he
required to provide the court with that update or tell the court what he did thereafter? Another
problem may arise in situations where a document is served by e-mail, but it cannot be read by
the recipient due to formatting or other problems. It is unclear what-steps or-obligations are
triggered under these scenarios.

As always, we appreciate your consideration of these comments.

Sincerely,

Cathy A. Cattersjn Clerk ~ Miriam A. Krinsky, Esq.U.S. Court of Appeals for the Ninth Circuit- Chair, Ninth Circuit AdvisoryCommittee on Rules of Practice & Procedurema, Professor Marcus, and Mr. Svetcov did not participate in this matter.



Fed. R. Civ. P. 58 - proposed alternative language

(a) Separate document

(1) A judgment that terminates a district court action must be set forth on aseparate document. Appealable interlocutory orders, partial judgmentscertified pursuant to Rule 54(b), and appealable post-judgment orders do notrequire a separate document.

(2) [unchanged except, for clarity, the word "judgment" should be changedto "separate document" (two places)]

(b) Time of entry. A judgment is "entered" when it is entered on the civil docketpursuant to Rule 7 9(a) except

(1) if a separate document is required, ajudgment will be deemed enteredupon the earlier of these events:

(A) entry of the separate document; or

(B) when 60 days have run from entry of the judgment on the docket;
or

(2) if a separate document is not required but is nevertheless entered by the
district court, a judgment will be deemed entered upon the later of these
events:

(A) the entry date of the judgment; or

(B) the entry date of the separate document.

(c) [strike the words "and has become effective"]
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OO-A P-i
Peter G. McCabe, SecretaryCommittee on Rules of Practice and ProcedureJudicial-Conference 

of the United StatesThurgood Marshall Federal Judiciary BuildingWashington, D.C. 20544

Dear Peter:

Here are some comments on the proposed amendments to the Federal
Rules of Appellate Procedure. I regret that I have not had time to comment on
the other proposals in this cycle, but for the appellate rules I could at last com-
bine my experience as a former member of the Standing Committee with
knowledge gleaned as the current chairman of the Seventh Circuit's procedures

Rule I(b): Good riddance! This disclaimer of jurisdictional effects has
never been true, given Rule 4 (and a few others), and it is well to avoid fibs in
federa rules.

Rule 4: the change to Ruie 4(a)4) (A) (vi), and all of the related changes that
synchronize the counting pinnciples of the civil and appellate rules, are nicely
done and long overdue. These changes, which will avoid traps for practitioners,
earn unqualified approval. 

vo-The changes elsewhere in Rule 4, however, are problematic Some of the
principal changes are awkwardly phrased, and a few are substantiveSy ques-
tionable as well. I'll take the changes in order witain Rule 4.Rule 4(a)C1)(C): This new text, dealing with coram nobis, is not parallel to
subsections (A) and (B) of Rule 4(a) (1). It would be better to make the change by
amending Rule 4(a)(1) to begin: "In a civil case (including coram nobis)..g"
Beyond this stylistic problem, however, is a semi-substantive one. Why deal
separately witha single kind of motion-and an abolished one at that! See Fed.
R. Civ. P. 60(b). Rule 4(a) is limited to civil cases; but Rule 60(b) abolishes coram
nobis i civil cases. The Committee Note tries to deal with this incongruity, but

Put that to one side, however. What's so special about coram nobis that it
deserves its own subsection? The problem for appellate jurisdiction concerns
post-udgment motions in criminal cases that might, or might not, be deemed
civi" and thus afforded 3o days for appeal. Instead of Putting coram nobis on

the civil side of the line, why not either devise a rule for classifying the many

----------- ~~~~~~~~~~~~~~~~~~~~
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motions or give a list. A rule could be something simple like "an order formally
in a criminal case is treated as civil for purposes of this rule unless it is a sen-tence of imprisonment or a criminal line." That would put restitution orders on
the civil side (properly so, since they are functionally civil). A Iist approach
would require the classification of orders one at a time. The orders that have
given trouble in my court include forfeiture (which could be criminal or civil,
but Which ought to be treated as civil for the time to appeal), postjudIgment
motions for the return of property, and a variety of ancillary matters. We have
had no trouble classifying coram nobis as civil but lots of trouble with these
other motions. The amendment won't do much good if it addresses the simple
case while omitting provision for the More numerous hard cases.Rule 4(a)(5)(A), as amended, would take the form: "The district court may
extend the time if (a) a party so moves; and (b) regardless of whether" the mo-
tion is filed at time T, then condition B holds. "A and, regardless whether T,
then B" not only is non-parallelbut also is hard to follow. It would be much bet-
ter to leave the text of Rule 4(a) (5) (A) alone and add a new provision-either as
an unnumbered paragraph if Bryan Garner can be appeased, or as a new sub-
(B)-adding the thought that in applying sub-(A) it does not matter whether the
motion is filed before or during the 3o days after the time otherwise available
for filing a notice of appeal.

Rule 4(a)7CyB) would provide, as amended, that "flailure to enter a judg-'
ment or order on a separate document ... does not affect the validity of an ap-
peal from that judgment or order." Can appeals be "valid"? "Proper," maybe, or
effective," but not "valid." Anyway, the point of this change is not that notices

of appeal are valid, but that particular decisions are deemed final, and it is
finality that makes an appeal proper.

Perhaps, however, the Advisory Committee spoke of "validity" rather than
"finality" because defining "finality" (using the power in 28 U.S.C. §2072(c)?)
would mean that an appeal is mandatory rather than just permissive. Under
current law, see United States v. Indrelunas, 411 U.S. 216 (1973), and Bankers
Trust Co. v. Mallis, 435 U.S. 381 (197-8), a party aggrieved by a decision may ap-
peal either when the district court makes it clear that the litigation is over (the
point of Mallis and,- e.g., Otis v. Chicago, 29 F.3d 1159 (7th Cir. 1994) (en banc)),
or when the district judge at last enters a final judgment meeting the standards
of Rule 58 (the holding of Indrelunas). The text of the proposed amendment
would preserve Indrelunas, but the Committee Note implies (at page 19) that
Indrelunas is to be discarded (though without citing that case), so that once the
district court announces a disposition the time for appeal is running. If the
Committee wants to alter the result of Indrelunas, then the text of the proposed
Rule 4(a)(7)(B) should be changed to refer to "finality" rather than "validity."
But if the Committee thinks that Indrelunas should be retained, then some dif-
ferent rephrasing of the rule's text is best.

I do hot think that Indrelunas should be altered. Both the text of any
amended rule and the text of the Committee Note should make it clear that an
appeal lies from either practical finality or formal finality. The reasons for this
are given in Indrelunas itself, and the Committee Note explaining the amend-
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ment to Fed. R. Civ. P. 58 that Indrelunas discussed If a decision by a district
judge that does not include a Rule 58 judgment irrevocably starts the clock for
appeal, then some litigants are bound to be horswoggled out of their appealsAppellees will pepper courts of appeals with arguments that one or another de-
cision marked the "real" end of the case, so that the clock must be deemed to
have started more than 30 days before the notice of appeal. Cautious Would-be
appellants will respond by bombarding the court with notices of appeal from
everything that might in retrospect be deemed a conclusive order. That to-and.
fro would be an unproductive exercise. A litigant always should be safe in wait-
ing for a proper judgment.

Rule 4(b)(5): The new proposed final sentence seems awkward and Rule
4(b) (5) as a whole breaks up a single thought into three long phrases. Why not
amend the rule to say something like: "Neither the filing of a motion under
Federal Rule of Criminal Procedure 35(c) nor the disposition of such a motionaffects the proper time to file a notice of appeal, and the filing of a notice of ap-
peal does not affect the district court's power to act on such a motion." This is
more compact, though like the proposed text it leaves open the question
whether a new (or amended) notice of appeal is necessary if the district court
modified the judgment under Rule 35(c). Cf: Rule 4(a) (4) (B) (ii). But even this
revision may leave an unintended negative implication about the status and
effect of other post-judgment motions in criminal cases.Rule 5(c): A length limit is sensible, but why one expressed in pages? Rule

32 uses words (or lines), and even the amended Rule 28(j) now includes a word
limit. If we can use long limits (14;000 words in Rule 32) and short ones (250
words in Rule 28(j)), why switch to pages in Rule 5? The draft could
5,600 words" (two-fifths of 14,000 words, which was designed to approia

the old so-page brieO or, to be generous, 6 ,aoo words. The problem with
Ypages" that led to the type.volume limit in -Rule 32 is that lawyers will fiddle

with type size and line spacing (and thus readability) if put under page limits.
Those appellate rules that lack any page limit do not create that incentive. I
have no trouble reading motions. But once we create page limits, we create
Powerful inducements to play typographic games, and the documents will be-
come harder to read. Please spare us typographic monstrosities! Either leave the
rule alone (no limit) or set word limits.

Rule 15(i); The thought is sensible, but the proposed amendment sets a
trap (or perhaps just an ambiguity) It specifies the effect of a petition that ren-
ders an agency's decision "non-final and non-appealable" but not the effect of a
petition that does just one of these things. Maybe, however, it is impossible to
do just one of these things, and in that event the phrase "and non-appealable"
should be deleted as not adding anything..

There is also a formal matter: "non-appealable-" does not fit. Agencies' de-
cisions are not "appealed" to a court; the party files a petition for review. There
may be appeals within the agency's hierarchy, but the concept "non-final"
handles the thought "further administrative appeals are possible." The phrase
and non-appealable" needs to be revised if it is not deleted.Rule 21 (d): Myreaction is the same as to Rule 5(c).



Page 4Rule 24(a) (3): The premise of this amendment is that the PLRA and Rule
24(a) (2) are in conflict. I don't see how. The puRA defines what IFP status means
and affects when it may be granted; it does not conflict with the rule as now

written The Committee Note does not cite the portion of the P eRA that it per-
ceives to be in conflict with Rule 24(a)(2), so it is hard to evaluate the need for

change. But even if there is a conflict, why is it necessary to amend the rule? The
new clausen-"(B) the law requires otherwise"-not only is odd (for the Rules of
Appellate Procedure are themselves "laws"; the draft should say "a statute"
rather than "the law"-but also is unnecessa A more recent statute always
overrides the rules. This exception is implied in every rule of procedure; why
state it only in this subsection?

True enough, the supersession clause in 28 U.S.C. § 2072(b) says that the

rules trump non-substantive statutes in effect at the time a rule is adoptedThat's not a problem with the PLuA, which post-dates Rule 24(a)(2). I assume
that the i 9 98 amendments do not reset the clock for purposes of §2072(b). Is the
point of the new language to Rule 24 merely to ensure that Rule 24(a) (2) does
not supersede the PLRA and other statutes enacted after the most recent sub-
stantive amendment to the rules and before the '998 stylistic revision? I don't
think this necessary, however; all of the non-substantive changes made in 1998
contain Committee Notes with a no-change-intended 

clause, which should be
enough to keep §2072(b) out of the picture.

Rule 25: I'm enthusiastic about this change and others that allow service
electronically. Some of the language may need revision, however. Consider, for
example, the references to "writing" in Rule 25(c)(1)(D) and "signature" in Rule
32(d). Under legislation enacted last year, people may make agreements elec-
tronically, and "sign'electronically 

too. Electronic Signatures in Global and
National Commerce Act, 15 U.S.C. §7001 et seq. The implication of Rule

25(c)(1)(D) that agreement must be recorded on paper beforethe parties may
move forward electronically is incompatible with this statute. Let people signify
their agreement in whatever way they find satisfactory. The reference in Rule

25(d) (1) (B) (iii) to "their mailing or e-mnail addresses" is another potential prob-
lem. E-mail is just one means of exchanging information. Perhaps people will
post information on each other's web or PTP sites, or use means of electronic
exchange yet to be invented. WAhy limit the options to e-mail? "Mailing" also
may be anachronistic in a few years. It would be better to be general. Instead of
mailing or e-mail addresses", how about "physical or electronic addresses"?Rule 26: I've already praised the harmonization of time-counting under

theappellate and civil rules. Thus the change in Rule 26(a)(2) is fine. But uner

sethenapellatRue262 and)civilimie.Bunt 

tng as
sentence of Rule 26(c) is Puzzling. It equates electronic service to ma service,
adding three days and slowing litigation down. The reason given in the
Committee Note-that "technical problems" sometimes prevent instantaneous
delivery-is inadequate as a justification. Sure, "technical problems" some-
times occur, but one could say the same for hand delivery. The mail room
sometimes fails to get packages to the lawyers. I doubt that "technical prob-
lems" in electronic service are worse than administrative problems in managing
a large system for the distribution of internal mail, and the average delivery of



Page 5an item of e-mail is much faster than the average delivery by the Postal Service
Thus I favor equating electronic service to physical service by direct delivery.If, however, electronic service must be assimilated to snail mail, it is pos-
sible to state this more directly in the rule. The new sentence tacked onto the
end of Rule 26(c) is phrased in the negative and will leave many readers

scratching their heads. Why not be positive? You could say: "For purposes of
this Rule 26(c), electronic service is treated the same as service by mail."Rule 26.1: Extending this rule beyond corporate Parties, and requiring up-

dating, are both excellent ideas. My court found the current national rule inad-
equate and adopted the following local rule:

Circuit Rule 26.1. Disclosure Statement
(a) ho Must File. Every attorney for a nongovernmental 

party- or
arnicus curiae, and every private attorney representing a governmental
party, must file a statement under this rule. A party or amicus required to
file a corporate disclosure statement under Fed. R. App. P. 26.1 may
combine the information required by subsection (b) of this rule with the
statement required by the national rule.

(b) Contents of Statement. The statement must disclose the names of
all law firms whose partners or associates have appeared for the party orarnicus in the case (including proceedings in the district court or beforean administrative agency) or are expected to appear in this court.Even this rule, which calls for disclosure of counsel so that judges can know

when they should not sit, has not been wholly satisfactory, and te court has
circulated for comment the following proposed replacement:

Circuit Rule 26.1. Disclosure Statement
(a) Who Must Fle. Every attorney-for a nongovernmental party or

anmicus curiae, and every private attorney representing a governmental
party, must file a statement under this rule. A party or amicus-required to
file a corporate disclosure statement under Fed. R. App. P. 26.1 may
combine the information required by subsection (b) of this rule with the
statement required by the national rule.

(b) Contents of Statement. The statement must disclose the names of
all law firms whose partners or associates have appeared for the party or
amicus in the case (including Proceedings in the district court or before
an administrative agency) or are expected to appear in this court. If any
litigant is using a pseudonym, the statement must disclose the litigant's
true nane. A disclosure required by the Preceding sentence
under seal. 

wl ekp(c) Time ofFailing- The statement under this rule and Fed. R. App. P.
26.1 must be filed no later than 14 days after docketing the appeal, with a
party's first motion or response to an adversary's motion, or when di-



Page 6rected by the court Whichever time is earliest. A disclosure statement
must accompany any petition for permission to appeal under Fed. R.
App. P. 5 and must be included with each party's brief. See Fed. R. App.
P. 28(a)(1), (b).

(d) DthR to Update. Counsel must Mle updated disclosure statements
under this rule and Fed. R. App. P. 26.1 within 7 days of any change in the
information required to be disclosed.

The amendments, if adopted, would specify when the statement must be filed,
ensure that a disclosure statement is filed in connection with motions and peti-
tions (such as requests for leave to appeal under § 1292(b) or Fed. R. Civ. P.
23(f)), require updating, and obtain information about anonymous litigants
who may turn out to carry disqualifications. The more the national Rule 26.1
can move in the direction of Circuit Rule 26.1, the happier my colleagues will
be. And, I -suspect, the happier the bar will be, because then we could rescind
our local rule and curtail lawyers' need to consult two sets of rules.But for much the same reason that I (and my colleagues) are happy with

the expansion of Rule 26.1, we are appalled by the draft Rule 26.1(a)(1) (B) and
26.1 a)(2). The problem is not simply that promulgation of standards by the
Judicial Conference short-circuits the process under the Rules Enabling Act-
though that is serous. The judicial branch keeps telling Congress not to short-'
circuit the process, and we impair our credibility by bobtailing the process
when that suits our Own purposes.

The Principal drawbacks as I see them are two: First, standards set by the
Judicial Conference pose serious problems for practitioners Who no longer can
safely rely on the rules. At least local rules are published (often in helpful pack-
ages where national and circuit rules are integrated). Standards promulgated by
the Judicial Conference, by contrast, are not published in any central location.
Lawyers will be hard put to determine whether their statements comply with all

requirements. 
I,

Second, putting this matter in the hands of the Judicial Conference will
weaken the role of the Standing Committee. Other Committees of the Confer-
ence will see (and use) an opening into rules-related issues, and the ability of

the Standing Committee to coordinate matters of practice and procedure will
be undermined.

In years past various sets of rules have invited the Judicial Conference to
set technical standards for faxing, videoconferencfin, 

and so on. I do not think
that the Standing Committee viewed these experiments as a success. But suc-
cess or not they did not entail the direct regulation of practice in the court of ap-
peals, as, standards under Rule 2 6-1(a)(1)(B) and 26 .1(a)(2) would do. some
years back theAdvisory Committee onAppellate Rules proposed that Rule 32 be
amended to provide that technical standards for briefs (what fonts are accept-
able, and so on) be set by the Judicial Conference. This proposal was rejected by
the Standing Committee on essentially the same grounds that I think Rule
32(a)(1)(Band 26t1(a)(2) 

defectiveit would make it needlessly hard for
lawyers to know what to do, and it would curtail the Standing Committeets au-



Page 7thority in matters important to practice. I strongly suggest that the draft addi-
tions to Rule 32 (a) (1) (B) and 26.1 (a) (2) should meet the same fate.By the way, the statement in the Committee Note at page 40 of the
Preliminary Draft that standards issued by the Judicial Conference under the
proposed Rule 2 6(a)(1)"B) and 26.1(a)(2) would preempt local rules is not cor-
rect. Under Rule 4 7(a)(1), local rules "must be consistent with-but not du-
plicative of-Acts of Congress and rules adopted under 28 U.S.C. §2072 and
must conform to any uniform numbering system prescribed by the Judicial
Conference of the United States."' Only statutes, rules, and one particular
Judicial Conference action supersede local rules. If the Advisory Committee andStanding Committee want to preempt Circuit Rule 26.1 (and its equivalents in
other circuits), that requirement must go into the text of Rule 26; a delegation to
the Judicial Conference won't do the trick.

Rule 27: The time changes are commendable. The white cover: Who Cares?
I'm inclined to think that fewer Pointless requirements are better. Why not let
counsel use tan covers, or puce, if they want?

Rule 28(j): This is sound in principle.
Rule 31 (b): An improvement. No other comments.
Rule 32: The amendments to Rule 32(a) (2) (tan covers for supplemental

briefs) and Rule 32(c) (2) (A) (white covers for petitions for rehearing) are more
fiddly changes that will lead courts to reject documents without Promoting any
important interest. Do we need uniform colors for these covers?I appreciate that courts of appeals have different practices on petitions forrehearing This is no worse than any other local supplement to the national
rules and poses no practical problems for lawyers. But, if regional variation is
baleful, why not either (a) let lawyers choose their own colors, or (b) pick differ-
ent colors for petitions and responses? In the Supreme Court a petition for re-
hearing must be tan, and any (generic) response orange. See S. Ct. Rule
If uniformity of practice is desirable, let's follow that Court and get vertical as
well as horizontal uniformity among appellate tribunals. an the Supreme Court,
white is for cert. petitions only.)

My own preference is for the seventh circuit's approach, in which the peti-
tion for rehearing and any answer are the same color as the party's merits brief
then it is Possible to scan a set of documents quickly, knowing which side is re-
sponsible for which. But I can see the merit of a system in which every petition
for rehearing is the same color, no matter who files it. What I can't see is the
merit of a system in which both the petition and the response are the same
color, though this is where the draft of Rule 32 (c) (2) (A) would leave us. Would it
be good if both appellants' and appellees' briefs were white?The new Rule 32(d), which would require a signature in every brief, mo-
tion, or other paper, seems to me a thoroughly bad idea. What function would a
signature serve? The suggestion in the Committee Note that it would fix re-
sponsibility on a Particular lawyer is unconvincing. Every lawyer whose name
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appears on a brief or other paper now is responsible. If Rule 32(d) is adopted,
then most likely some junior associate will sign (the associate's time is leastvaluable, and signing is tedious), but we don't want to hold junior members of
the team solely responsible. Signing a brief may mean a lawyer visiting a printer(or Kinko's), or requiring the printer to send the briefs to the law firm for signing
and reshipment, rather than sending the briefs directly to the clerk for filing.That's a waste (and may take a day out of the time available for preparation).
Moreover, as I have already observed (see my comment to Rule 25), the world is
moving in the direction of dispensing with manuscript signatures Appellatepractice should not be retrograde.

If ascertaining responsibility is the Advisory Committee's objective, it
would be best once m to follow Supreme Court practice. Every paper filed in
that Court must designate the "counsel of record"-that is, the lawyer chiefly
responsible. S. Ct. R. 9.1, 29.3. Cf. Seventh Circuit Rule 3(d). That allocatesblame without wasting anyone's time wielding a pen. The Supreme Court does
not require signatures on briefs or other printed, pamphletsized documents
such as petitions for certiorari. Other documents must be signed, but only on
the original copy. See S. Ct. R. 34 .2(a). There is a separate signature requirement
for the statement that must accompany a petition for rehearing under S. Ct. R.
44.2, parallel to Fed. R. App. P. 35(b), but the Court is trying to emphasize the
seriousness of the statement rather to require signing in general.If there is to be a "signature" requirement of any kind, the text of Rule
32(d) should be amended to make two things clear: First, only one copy of any
document need be signed; second, the signature must be that of the lawyer
principally responsible for the content of the document (not the lawyer respon-
sible for its drafting-that's the associate again-but taking responsibility for its
substance.) Maybe Rule 35(b) should have a signature requirement to set it
apartfrom other docurnents, as S. Ct. R. 44.2 does, but this would be a proposal
quite different from the one in the draft Rule 32(d).

Rule 36: This is fine.
Rule41(d): Ditto.
Rule 44(b): A genuine improvement, nicely executed.
Rule 4 5(c): This is fine.
I hope these comments prove helpful to the Advisory Committee and the

Standing Committee.

Sincerely,

Frank H. Easterbrook
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SOUTHFIELD -
DEBORAH A. HEBERT-ROYAL OAK Dear Mr. McCabe,MARCIA L. HOWE

FARMINGTON HILLS
KATHLEEN MCCREE LEWISDETROIT - The Appellate Practice Section of the State Bar of Michigan ("the Section")

ROYAL OAK wishes to comment on the proposed amendments to the Federal Rules of Appellate
DEROSA I TD H.ROCul 

es
PATRICK L. ROSE Procedure that were published for comment on August 15, 2000. The Section would

LANSING R also like to comment on proposed amendments to the Federal Rules of Civil
MARY MASSARON 

ROSSDETROIT Procedure that would affect appellate procedure.BRITA L SANO The Appellate Practice Section of the State Bar of Michigan is comprised of
MICATOL HLLSE 700 practitioners and judges, including a large contingent of experienced orns

VICTOR S. VALENRIeine 

attorneysDEROIT L. ZE~axE with active federal appellate practices. The Section is devoted to improving the
NORMAN L.-ZEMKE of justicein 

th
.INTN HILLS administration ofjustice in the state and federal appellate courts. To accomplish thatDETROIT goal, the Section often provides comments and analysis on proposed rule changes,'PAST CHAIRS and often proposes rule changes addressing perceived shortcomings in existing rules.

NOREEN L. SLANK-SOUTHFIELD In the interest of brevity, the Section offers commentary only on thoseTIMOTHY K. McMORROW. proposed amendments that it opposes in whole or in part, believes to be incomplete,
GRAND RAPIDS o h 

'-~~ h eann
(1898.1999). or which raise concerns. The Section supports the remaining proposed amendments -
SOUEHH ELD noT addressed in this letter - for the reasons stated in the Committee Notes.MARY MASSARON ROSSDETROIT

(1996.1997) FRAP 4
BRIAN G. SHANNON

DETROIT

*Ex9-1firioerbes The Section believes that the proposed amendments concerning fhe timing of
COMMISSIONERLbers appeals of right should harmonize the time frames in which the government and

BLOOMIELD HILLS edans can take appeals and cross appeals in criminal cases, so that both would

DONALD F. TUCKER

The current time period for defendants to appeal in criminal cases is 10 days.This is often not enough time to decide whether to appeal. Consequently, criminaldefense, attorneys often "automatically" file a notice of appeal just to avoid waivingthe right to appeal. While client and counsel will already know if there are issues tobe raised concerning trial matters, arguably the most fertile area for appeals is



sentencing. After an in-custody sentence, an attorney often needs more than 10 days

to work in a jail visit to discuss the matter with the client.
If the client ultimately decides not to appeal, a motion dismissing the appeal

must be filed. This generates more paper and more unnecessary work for the attorney

and the clerk's office.
If the time for filing a notice of appeal in criminal cases were increased to 30

days, there would be fewer "false" claims of appeal, and it might also cut down on

the filing of motions to extend the time within which to file the appeal.

Under the present system, while the defense must file the notice of appeal

within 10 days, the government is allowed 30 days. See FRAP 4(b)(1)(A), (B). It is

commonly assumed that the government gets extra time because there are department

heads who must be consulted in making this decision. The FRAP should also

recognize the logistical problems involved on the defense side of the equation, and

increase the time period for criminal defendants.
Similarly, the dichotomy in the timing of cross appeals in criminal cases

should be eliminated so that criminal defendants also have 30 days in which to cross

appeal.

FRAP 4(a)(7) (and related proposed amendments to Fed. R. Civ. P. 58).

The Section opposes the proposed amendment to FRAP 4(a)(7), and the

corresponding proposed amendment to Fed. R. Civ. P. 58, which would partially

abandon the separate document requirement. The new rules would provide that a

judgment is "entered" - so as to trigger the 30-day civil appeal period -- upon the earlier

of two possible events: (1) when it is set forth on a separate document or (2) "when 60

days have run fromr entry on the civil docket underRudle 79(a)." See Proposed

Fed.R.Civ.P. 58(b). The 60-day rule in proposed Fed. R. Civ. P. 58(b)(2)(B) would only

permit a party to wait 60 days from the date the order or judgment to be appealed is

entered on the civil docket to begin counting the 30-day appeal deadline. The order is

still deemed "entered" upon expiration of the 60-day time frame even if the trial judge

fails to issue a separate document setting forth the order.

This proposed 60-day rule would create a potential pitfall for litigants where the

appealability of the order in question is ambiguous. This is inconsistent with the

Committee's oft-stated goal of eliminating procedural traps for unwary litigants and

avoiding potentially harsh results where the case law on a particular point of procedure

is unsettled.
The primary rationale for the separate document rule is to create certainty as to

when a judgment has been entered, which also provides a readily defined trigger for the

30-day appeal period. The 60-day rule could trap a litigant where there is legitimate

uncertainty as to whether an order is appealable. If the district court fails to enter a

judgment on a separate document in the manner required by the rules, and a litigant

concludes that the order is not appealable, the passage of 90 days could deprive that

litigant of its right to appeal if it is later determined that the ruling in question was

"final" for purposes of appeal
The Section is aware of the Cornmittee's belief that the current rules "created a

problem because district courts frequently ignore the separate document requirement,"



and the "[failure to enter the final judgment on a separate document means that [the]appeal time never starts to run.' The Committee was "concerned that the judiciallandscape is littered with many 'time bombs' in the form of years-old judgments thatcould at any time explode into an appeal, shattering the victors' repose and potentiallyburdening the courts with further proceedings in disputes that have become stale, if notpetrified." But a victorious litigant need only submit a proposed "separate" judgment tothe districtjudge for entry to avoid this potential problem. Moreover, as the Civil RulesAdvisory Committee has observed, adherence to the separate document requirement bydistrict courts "is simple." Finally, the question arises whether there are actually enough"problem" cases to justify adoption of a 60-day rule that could give rise to a great manyproblems in its own right.

FRAP 5(c) and 21(d)

The Section does not oppose the designation of a limit to the volume of petitionsfor permission to appeal and Rule 21(d) writs, but believes that the limits should bebased on the number of words used instead of the number of pages. A word-basedvolume limit would be consistent with FRAP 32, and would prevent litigants from usingsmaller fonts, reduced margins, or other artifice to technically "abide" by the page limitwhile in reality frustrating the purpose of the page limit. Word-processing programs arecapable of counting words to determine compliance with a word-based volumelimitation, and this should not present a significant burden to practitioners or litigants.
FRAP 25

The Section generally supports the proposed amendments to FRAP 25 thatwould allow electronic service if the party being served has consented to electronicservice in writing. The Section does, however, have concerns about problems thatmight arise if the proposed amendment is not modified to require that electronicservice be accompanied by traditional service of a hard copy of the document.One area of potential concern is that e-mails generally go straight to anattorney's computer, and are not channeled through support staff as are documentssent by traditional mail or courier. If an attorney is, for example, on vacation andreceives service via electronic means, it is unlikely that the document will bediscovered before the attorney returns from vacation. If the deadline for respondingto the document is a short one, this could be problematic. If the same document weremailed by traditional means, a clerk and/or secretary would note what file itconcerned, could ascertain its importance, and could channel the document to anotherattorney immediately (or contact the vacationing attorney working on the case).There are precautions that can be taken to avoid these problems, such as activating anautomatic reply to incoming e-mails indicating that the attorney to whom the messageis directed is out of the office or on vacation, E-mails might also be automaticallyforwarded to another attorney's computer for immediate review. But not all attorneyshave access to this technology or know of its availability.Another potential problem presented by e-mail service is that individualcomputers and copiers vary in how they paginate documents. The same document is



often paginated differently depending on which printer or computer is used. The lack
of consistency could cause some problems in citing to briefs with precision where
electronic service was used.

Requiring that parties serve at least one hard copy of motions and briefs on
opposing counsel should address these concerns. The advantage of immediate
service via e-mail will still be realized in, for example, avoiding last-minute handdelivery or expensive overnight mail.

FRAP 2 7 (a)(3)(A) and (A)(4)

The Section does not oppose amendments modifying the time to respond tomotions and to reply to responses, to reflect the proposed amendments to FRAP 26
changing the manner in which deadlines are computed. The Section is concerned,
however, that a new 7-day deadline could result in less time to respond than under the
current I 0-day deadline, which is already a tight deadline for most busy practitioners.
In circumstances where only a single Saturday and Sunday are added to the 7 -daydeadline this could result in only 9 days to respond. To maintain the status quo of at
least 10 actual days to respond, the base deadline should be 8, not 7, days.FRAP 28(j)

The Section supports proposed amendments limiting the length of Rule 28(j
letters, and eliminating the ban on argument in those letters. The Section believes
however that the proposed amendments should include Ianguage exempting the case
citations ofthe new authorties from the 2 5 0-word limit. The rule should provide that
the body ofthe letter is limited to 250 words, "not including case names and citations."Thank you for considering these comments.

\', trulyyours

Garyjeld Chair
cc: Prof Evelyn Tombers, Chair-electMark Cooney, Chair, Federal Practice Committee
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James C. Martin
Direct Dial: (213) 896-8002

E-mail Address: jcmartin@chrm.corn- ~February 14, 2001

VIA E-M.AIL

Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure

Of the Judicial Conference Of The United StatesThurgood Marshall Federal Judiciary Building
Washington, D.C. 20544

Dear Mr. McCabe:

As Chair of the Los Angeles County Bar Association AppellateCourts Committee, we thank the Judicial Conference's AdvisoryCommittees on Appellate Rules, Bankruptcy rules, Civil Rules and CriminalRules for their efforts in proposing rule amendments and for the opportunityto comment on the proposals. The members of our Appellate CourtsCommittee include a broad cross-section of experienced appellatepractitioners in the Southern California area who closely monitor matters ofappellate practice and procedure. As such, the Committee offers thefollowing observations and suggestions related to the proposed appellaterules changes recently circulated for public comment.

Rule 5(c) (form of papers; number of copies): Except by courtpermission, the proposed amendment to this rule would impose a 2 0-pagelimit on petitions for permission to appeal, cross-petitions for permission toappeal, and answers to petitions or cross-petitions for permission to appeal.Our Committee understands that, in most instances, a 2 0-page limit shouldbe sufficient to permit an explanation of an issue's importance rendering itworthy of appellate review. We question only whether the rule should addany reference to the availability of an extension of that page limit on a morespecifically defined showing of "good cause" - as opposed to the morevaguely worded "permissionbof the court" -- including a list of factors that



Crosby,-Heagley, Roach & May
PROFESSIONAL CORPORATION

Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure

February 14, 2001
Page

might warrant relief from the 20-page limit. This would help cover cases

involving multiple certified issues, or those where the factorial analysis

under section 1 292(b) is more complex because of circumstances in which

the issue (or issues) arises and/or the number of cases giving rise to the

difference of opinion. More specificity in defining the exception also would

allow counsel to better gauge whether permission to exceed the page limit

would be granted.

Rule 21(d) (Form of papers; number of copies): Except by

court permission, the proposed amendment to this rule also would impose a

20-page limit on petitions for extraordinary relief (such as mandamus) and

answers to those petitions. Our Committee is greatly concerned by this

proposal. Frequently, issues suitable for extraordinary relief are very

discrete and simply described, requiring little explanation of the factual or

procedural details of the case. But based on the collective experience of

the members of our Committee, we believe that many cases cannot be

presented so easily or economically. Of course, as a matter of briefing

strategy, we believe counsel are well served to winnow their presentation

of the case and legal arguments to the bare minimum necessary to persuade

the court of the magnitude of the trial court's challenged ruling. But to

memorialize this practice in a rule fails to appreciate that some of the most

important issues may arise in cases where a clearly erroneous ruling will

result in manifest injustice if interlocutory relief is not granted and where

the error cannot properly be described without first setting forth a

complicated factual or procedural background, or without surveying a

voluminous body of cases in a rapidly evolving and complex area of law. In

such a case, 20-pages would not be adequate, particularly given the

additional need - in many Circuits - to address a w'hole list of independent

factors required to justify extraordinary relief. Here too, more specificity on

the factors that will be considered in granting additional pages would be a

welcome addition for the reasons noted above. The failure to provide such

specificity will not, we believe, serve the interests of the parties, counsel,

or the courts.

Rule 4(a)(7) and related proposed amendments to Federal Rules
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of Civil Procedure Rules 54 and 58: Our Committee heartily endorses the
proposed amendments addressing the timing of an appeal where-separate
judgment has not, for whatever reason, been entered. Prior to the
amendments, this was an area fraught with peril and confusion Theamendments provide greater certainty on the triggering events for this key

jurisdictional issue.

We thank the Judicial Conference for the opportunity to
express our views on the proposed rule changes.

Very truly yours,

James C. Martin
Chair
Los Angeles Committee
on Appellate Courts

1522 7130.1
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Peter G. McCabe
Secretary, Committee on Rules ofPractice and ProcedureAdministrative Office of the U.S. CourtsWashington, 

D.C. 20544

Re: Proposed Fed. R. App. P 4 (a) (7) (A)and Proposed Ped. R. Civ. P. 58(b)
Dear Mr. McCabe:

I am writing to comment on three aspects of the proposed
amendments to- Rule 4(a) (7) (A) of the Federal Rules of AppellateProcedure and Rule 58(b) of the Federal Rules of Civil Procedure.
MY4Comments are directed specifically at the proposed changes to Rule
58 (b), which are incorporated by reference into Rule 4(a) (7)(A).1 base my comments on mly experience as a supervisory staff
attorney in the Second Circuit and, prior to my current position,
as temporary supervisor of the Pro Se Office for the Southern District
of New Yorkr a staff attorney for the Eleventh, Circuit, and a
-litigator in private practice. Furthermore, I have done extensive
research on the relevant issues, which is reflected in my 1996 law
review article,Re 5 8 and 7 9(al of the Federal Rules of civil

Procedure: Appellate Jurisdiction andj the separate Jud nent and Docket
Entry Req tfrements

5 40 N. Y.L. Sch. L,. Rev. 409 (1996).ww
I believe that the Committee should (a) alter the wording ofi

proposed Rule 58 (b) (2) (A) to provide that a judgment reflected in
a separate document is deemed entered when the separate document is
entered o-n the civil docket, not when "set forth on a separate
document"; (b) reconsiderproposed 

Rule 58 (b) (2) (S) , which I believe
not only creates ambiguity-which, 

may lead to the unfair loss of
appellate rights, but also is unnecessary to cure the perceived
problem with the current rule; and (c) replace the word "it"T in Rule
58(b) (l) with "the order disposing of the motion."
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It is unclear what is meant by the requirement that a judgment
requiring a separate document be demmed entered "when it is set forth
on a s documet" The Proposed rule appears to establish a

new benchmark for determining a judgments entry'date; the date it

is "set forthm in a separate document, as opposed to the date of entry

in the civil docket as described in Fed. R. Civ. p. 7 9(a). While
entry in the civil docket is clearly defined in Rule 79(a), the phrase
"set forth" is not defined anywhere, and it is easy to imagine it
being defined differently by different people; e.g., as refimraing
to the date the separate document is written, or the date it is signed
by a judge or clerk of court, or the date it is filed or entered
I sug'gest that subsection' (b) (2) (A) be reworded as follows: "when

the separate doculent is entered in the civil docket under Rule

7 9 (a) ." This suggested language parallels the language of proposed
subsection (b) (1).
PrOposed Rule )

I Understand-that 
proposed subsection (b) (2) (B) is intended to

eeliminate ambiguity as to the time to take an appeal or make post-

judgment notions, and to avoid appeals or motions being filed long

after a case is over. However, I believe that the change would do

more harmn than it cures and, in the end, is actually unnecessaryThe separate document requirement 
was introduced in 1963 to

eliminate uncertainties 
as to the date on which an action was

-concluded and when the time to appeal or file Post-judgment 
motions

started. See Advisory Committee Notes on 1963 .Aendment to Rule 58,

ucr 3-4. Both the case law and my experience have shown that such

uncertainties 
are common since it is often diff icult to determine

whether a district court order concludes a case. The separate
judg-ment requirement 

when followed eliminates that uncertainty.Proposed Rule 58 (b) (2) (B) seeks to eliminate the uncertainty

created when a district court fails to enter a separate judgment,

as required by current RUle 58, by stating that a Judgment is deemed

entered in such instances "when 60 days have run from entry on the

civil docket., However, the change does more harm than good --

although it prevents reactivation 
of dormant cases, it will return

Us, in part, to the pre-196
3 problem of litigants unfairly losing

their right to appeal when the order terxminating 
the care is not

Clear o~r when certain types; of Motions which do not affect finality

are still pending. As the supreme Court has noted, " jhe

undesirabilit_ 
of Useless delays in litigation is more than offset

by the hazards of confusioan or Misunderstanding 
as to the' time for

appeal. It :run v. & .M Mining co, 3S6 U.S. 335, 337 (1958). Among

Other Sources of confusion, 
some litigants 

may assume that the

district court Is failure to enter a separate judgment indicates 
the

courtts belief that the case is not yet concluded. 
In such cases,

the proposed 
change may constitute 

a trap for unsophisticated

litigants. 
Sea 5

Advisory 
Committee 

Notes on 2993 Amendment

to Fed. p,. App. P. 4 (a) (4) (noting that proposed 
amendment 

was
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Intended to eliminate trap for unsuspecting litigants created by prior
a~mendmlelt) It also punishes appellants for the error of the district
court.

Converselyi under the proposed rule, where a litigant does
recognize that an order might terminate a case, the litigant may file
a Premature notice of appeal simply to insure against loss of the
right to appeal. Thus, the proposed rule will likely increase the

number of improper notices of appeal that are filed and add to the
burden of the courts of appealsp

Moreover, it has not been my experience that many delayed appeals
are filed beyond a few months after the usual time for appeal or that
prejudice resulted from the delay in those cases. If this is true
of other circuits, then there is no urgent need.for he Proposed
changes.

Finally, the harm addressed by the proposed change has at leasttwo cures under the current system: (i) the prevailing party can
request or the district court sua sponte can order, entry of judgment
to clarify that the case is over, and (ii) if an appeal is taken in
a long-closed case, the appellee can move to dismliss the appeal under
the laches doctrine.

In conclusion, the change introduces a new ambiguity and will
unfwiery deprive some litigants of their appellate rights in instances
where there is no real harm or where any harm can Presently be

addressed. The supreme Court, in the context of interpreting the
current Rule 58 Separate judgment provision, stated that "the rule
shoUld be interpreted to prevent loss of the right Of appeal 1 not

to facilitate loss. ,Bankers Trust .
J. 

1JD 435 U.S. 381, 386
(1978)(internal quotes omitted) I believe that this should also
be the policy when altering Rule Bs's separate judgment provisiaoProDos~j R u l eu5sment - - i -

The word "it" in subsection (b) (1) should be replaced by ithe
order disposing of the motionvh since the word "it" may lead to
confusion. In the context of subsection (b) (1), "it" appears to refer
to a "judgment,, in a situation where no document labeled "judgment"F

will exist The relevant document will be an order, which the
subsection then deems to be a judgment for Judgment entry purposes
Using the language suggested above should reduce such confusion.thank you. for the opportunity to comment on these proposed
provisions. If you have any questions about my comments, please feel
free to call me at the above telephone number.

very truly yours,

Miael achar

3
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SIDNEY POWELLDEBORAH PEARCE REGGIO
DALLAS, TEXAS 

NEW ORLEANS, LOUISIANA
sidneypowell@maiI-nova1.net1920 

ABRAMS PARKWAY dreggio@bellsouth.com

NUMBER 369'DALLAS, TEXAS 75214
(214) 653-3933

fax (214) 319-2502
httP:A/Wwwl~ederalappleals-~com

February 15, 2001

Secretary of the Committee on Rules of Practice & ProcedureAdministrative Office of the United States CourtsWashington, D.C. 20544

Dear Committee Members:

We write in support of the Comments of Public Citizens Litigation Group on the Proposed
Amendments to the Federal Rules of Appellate Procedure and Related Amendments to the
Federal Rules of Civil Procedure.

Powell & Reggio is a law firm that handles only federal appeals. Ms. Powell alone has
been lead counsel in more than 450 federal appeals. She has served as President of the Bar
Association of the Fifth Federal Circuit, and she is President-Elect of the American Academy of
Appellate Lawyers.

We have carefully reviewed Public Citizens' thorough and considered comments and
endorse them in full.

We, too, strongly opposed eliminating the requirement of a separate judgment. It serves
not only the function of signaling the time to appeal, but it also serves as a single document for
purposes of bonding or execution.

We thank the Committee for its work and for its consideration of our comments.

Sincerely,

Sidney Powell



Deborah Reggio
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Message Contents
Committee on Rules of Practice and Procedure:

Attached are the comments of the Appellate Practice Committee of the
Commercial and Federal Litigation Section of the New York State Bar
Association regarding the Proposed Amendments to the Federal Rules of
Appellate Procedure. We received permission from your Committee to submit
these comments on February 23, 2001. The attached comments were formally
adopted by the Commercial and Federal Litigation Section on February 22,
2001.

Thank You for your patience, and if you have any questions or
problems receiving the attached document, please let us know.
Very Truly Yours,

Brian C. Eckman, Co-Chair
Patricia Taylor, Co-Chair
On behalf of the Appellate Practice Committee of the Commercial and Federal
Litigation Section of the New York State Bar Association



Appellate Practice Committee
of the Commercial and Federal Litigation Sectionof the New York State Bar Association

February 23, 2001

Re: Comments on Proposed Amendments to theFederal Rules of Appellate Procedure
The Honorable Peter G. McCabe
Secretary of the Committee on Rules

of Practice and Procedure
Administrative Office of the United States CourtsOne Columbus Circle, NE
Washington, DC 20054

Dear Mr. McCabe:

On behalf of the Appellate Practice Comnmittee of the Commercial and Federal LitigationSection of the New York State Bar Association (the "Appellate Practice Committee"), we write
in response to request of the Advisory Committee on ApDellate Rules (the "AdvisoryCommittee") for comments on the proposed amendments to the Federal Rules of AppellateProcedure. On February 22,2001, these comments were approved by the Executive Committeeof the Commercial and Federal Litigation Section of the New York State Bar Association.

FRAPib

Page 1, Lines 2-3

Text of Proposed Amendment:

(b) Rules D e Neet Ji oesr z do notoxten or lis-.t the jurizdizto fth cour s of appoal:
[Abrogated]

Comments:

While the members of the Appellate Practice Committee did not have reservations about-
the Advisory Committee's proposal to abrogate FRAp I (b) because it is inconsistent with 28



U.S.C. 12 9 2(e), some reservations were expressed about wholesale changes in thejurisdiction ofthe Courts of Appeals to review interlocutory decisions of United States District Courts under the
Supreme Court's rule-making power. Thus, while the Appellate Practice Co mmittee generallyhad no problems with the proposed amendment to Rule 1, it was noted that no words ofencouragement were offered to the rule-making committees to weaken the final-decision rule or
to enlarge the categories in which interlocutory appeals now are allowed.
FRAP I(a)5A)

Page 11, lines 34-36

Text of Proposed Amendment:

Rule 4. Appeal as of Right - When Taken

(a) Appeal in a Civil Case

(5) Motion for Extension of Time.(A) The district court may extend the time to file anotice of appeal if:
(i) a party so moves no later than 30 days afterthe time prescribed by this Rule 4(a)

expires; and
(ii) regardless of whether its motion is filed

befOreor-dhr the 30 days after thet- ~~~~~~~~~prescribed by this Rule 4(a) expires, that
party shows excusable neglect or good
cause.

Comments:

While the members of the-Appellate Practice Committee did not think that theamendment to Rule 4 (a)(5)(A) should be necessary because the text of the rule provides that anextension of time can be granted for either excusable neglect or good cause shown, it was feltthat a desire to clarify the rule was understandable in light of decisions of the Courts of Appealsapplying the good-cause standard only to applications made before the expiration of the 30-dayperiod and applying the excusable-neglect standard to motions made after the 30-day period has-expired. Accordingly, the Appellate Practice Committee agreed with the proposed amendmentbecause it has the laudable purpose of clarifying existing law.
PRAg? l4a)l7)(A)

Page 11, line 41 to Page 12, line 49



Text of Proposed Amendment:

Rule 4. Appeal as of Right - When Taken
(a) Appeal in a Civil Case

(7) Entry Defined.
(A) A judgment or order is entered for purposes ofthis Rule 4(a) when it is entered in-ecpinp

wt for purpses of Rules 58Ub) ad4-79(a) ofthe Federal Rules of Civil Procedure.

fO A failure to enter a iudgment or order n a
separate douewhen required b
Rule 5 8(a)(l) of the Federal Rules of CivilProcedure does not affect the validity of an
appeal from that judgment or order.

Comments:

Members of the Appellate Practice Committee felt that the addition of 4(a)(7)(B) was
unobjectionable. It was noted-that the separate-docuent requirement is for the benefit of theappellant and is designed to make sure that the appellant's time to appeal does not begin to rununtil some appealable paper is issued from the court. That being so, the Appellate PracticeCommittee -felt that an appellant who appeals before a separate document is signed, prejudices noone and there should be no room for arguing that an appeal is premature when the only thing leftfor the district court to do is to enter a separate document.

It was further noted that the Advisory Committee's proposal that orders deciding post-judgment motions are themselves not judgments and thus need not be on separate documents wasalso unobjectionable but the better practice would be for the district court to prepare separatedocuments and enter them. This is so because the time to appeal runs from the order denying thepost-judgment motion. If the order is on a separate document, the losing party more likely willsee that the time to appeal has begun to run (if the document is entered). The Appellate PracticeCommittee understood clarifying the rule (actually FRCP 58) so that things are clear, but felt thatDistrict Courts should not be encouraged to dispense with separate documents when decidingpost-judgment motions, especially when drawing such a separate document with a computertakes only minutes.

The strongest objection was to the-amendment to Rule 58(b) (and thus to FRAP 4) thatprovides that judgments required to be set forth on a separate document are deemed to be so setforth 60 days after the judgment is entered on the court's docket sheet. If the purpose of theseparate-document requirement is to put some certainty in whether a judgment is issued, theamendment to Rule 58 frustrates that purpose. One member of the Appellate Practice Committeenoted that when he served as a law clerk to a circuit judge, they looked for those separate



documents, saw the date that those separate documents were entered on the docket sheet, and
then measured the 30 days within which to appeal. He noted that there is a fairness to the system
because the separate document itself- often labeled a judgment - triggers the duty to check
when it is entered and makes a clear starting point for when the time to appeal begins to run.

Under The Advisory Committee's proposal the time to appeal could run without a
separate document styled a judgment being issued by the court. The separate-documentrequirement came into being because there had been so much confusion over when a judgment
was set forth. A district court could decide a case in a memorandum opinion or in findings of
fact and never issue any other paper. The losing party then would have to appeal (prematurely)just to make sure that the last paper issued was not the court's final word. This led to too many
premature appeals and the move to enforce a separate-document requirement for judgments.And this also led to losing parties' not appealing and thus losing their right to appeal. The
expressed preference was to leave well enough alone.

Finally, it was noted that the Advisory Committee's concern that the time might never
begin to run in cases in which a separate document is not issued is, of course, a real concern. But
there is no need for a 60-day cap from when a judgment is entered on the docket. The prevailing
partyin the District Court-can always make sure that the time to appeal has begun to run by
drawing up a separate-document judgment and getting the district clerk to enter it.

FRAP 5(c)

Page 23, lines 3-6

Text of Proposed Amendment:

Rule 5. Appeal by Permission

(c) Form of Papers; Number of Copies. All papers mustconform to Rule 42a4 32(c)(2). E tbhe court'spermission a paer must not exceed 20 agelusiveof the disclosure statementthe rofofservice andtheaccompanying documents required by Rule 5(b)(1)(E).
An original and 3 copies must be filed unless the courtrequires a different number by local rule or by order in a-* * * particular case.

Comments:

The Appellate Practice Committee supports the amendment to FRAP 5(c).
FRAP 21(d)



Page 26, lines 3-6

Text of Proposed Arnendment:

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs(d) Form of Papers; Number of Copies. All papers mustconform to Rule 392a)f 3 2(c)(2) Except by the court's
permission a paper must not exceed 20 pages exclusiveof the disclosure stae nt the r fof serice, and theaccompanying documents required byRue 21(a)(2(C).
original and 3 copies must be filed unless the court

- requires the filing of a different number by local rule or byorder in a particular case.

Comments:

The Appellate Practice Committee did object to limiting petitions for mandamus to 20pages, noting that such petitions are sufficiently similar to an appellant's brief that the FRAP
3 2(a)(7) length limitations should apply. Because it is the unusual case that triggers a petition for
extraordinary relief, a hard and fast 2 0-page limit should not apply. The opinion was expressedthat the better approach would be to incorporate the Rule 3 2(a)(7) length limits in Rule 21(d),and if the petitioner submits a petition that is overlong the ultimate sanction - an unread petition- will result.

FRAP 2 5(c)

Page 31, line 3 to page 32, line 25

Text of Proposed Amendment:

Rule 25. Filing and Service
(c) Manner of Service.

(I ) Service may be any of the following:
fA) personal, including delivery to a responsible

person at the office of counsel:
(B.) by mail,-e;
(C) by third-party commercial carrier for deliverywithin 3 calendar days.-or- -D by electronic means if the partbeing servedconsents n writina

(2) If authorized b y local rule, a party may use the
court's transmission quipment to make electronicservice under Rule 2 5(c)(L

(3)- When reasonable considering such factors as the



immediacy of the relief sought, distance, and cost,service on a party must be by a manner at least asexpeditious as the manner used to file the paper withthe court.
4) Personal ^a inciu~zdolh'ory of th copy to -arezpon~ibloporson at th~ ie of GASSYel Serviceby mail or by commercial carrier is complete onmailing or delivery to the carrier. Service byelectronic means is complete on transmission unlessthe ar makingservice is notified that the paperwas not received by he party served.

Comments:

The Appellate Practice Committee approved of the Advisory Committee's inclusion of
the use of electronic service on consent of the party being served FRAP 25(c). It was noted that
the purpose of the rules is to get the parties served, and if a party consents to electronic service,
there is "no good reason to fell more trees to send two copies of the brief"

FRAP 2 6(a)

Page 35, line 7

Text of Proposed Amendment:

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply incomputing any period of time specified in these rules orin any local rule, court order, or applicable statute:(1) Exclude the day of the act, event, or default thatbegins the period.
(2) Exclude intermediate Saturdays, Sundays, and legalnolidays when the period is less than -; 11 days,unless stated in calendar days

Comments:

The Appellate Practice Committee approved of the proposal to change FRAP 2 6 (a)(2)
from "less than 7 days" to "less than 11 days," noting that it was "long overdue." There is no



good reason why the deadlines should be calculated differently under the FRCP and the FRAP.One experienced federal practitioner recalled that the last effort to harmonize these civil andappellate provisions happened in the late 1980s when the standing committee proposed a uniformperiod of "less than 8 days" in both sets of rules. That proposal went nowhere, perhaps because8 days was too-short. The Appellate Practice Committee felt that using a uniform "less than 11days" is a better approach because 10 days is such an easy number to remember. It was noted,however, that the Advisory Committee could further improve on the rule by deleting "unlessstated in calendar days."

FRAP 27(d)(1)({B

Page 42, line 22 to page 43, line 28

Text of Proposed Amendment:

Rule 27. Motions

(d) Form of Papers; Page Limits; and Number of Copies(1) Format.
* * * * *

(B) Cover. A cover is not required, but there mustbe a caption that includes the case number, thename of the court, the title of the case, and abrief descriptive title indicating the purpose ofthe motion and identifying the party or partiesfor whom it is filed. If a cover is used it mustbe white.

Comments:

The Appellate Practice Committee supported amending Rule 27(d)(1)(B) to provide thatcovers on motions must be white. It was noted that this is currently the general practice in theCourts of Appeals, and there -is no harm in making explicit what is expected.
FRAP29(

Page 45, line 7 to page 46, line 11.

Text of Proposed Amendment:

Rule 28. Briefs

------- ****



- ~ ~~~~ e

(j) Citation of Supplemental Authorities. If pertinent andsignificant authorities come to a party's attention after theparty's brief has been filed - or after oral argument butbefore decision- a party may promptly advise the circuitclerk by letter, with a copy to all other parties, settingforth the citations. The letter must state wi ing-ag94' the reasons for the supplemental citations,referring either to the page of the brief or to a pointargued orally. The bodof he letter must not exceed
250-words. Any response must be made promptly andmust be similarly limited.

Comments:

Members of the Appellate Practice Committee supported the proposedaamendment to
FRAP 28(j). It was noted that almost all letters to Courts of Appeals citing supplementalauthorities contain "argument." Therefore, it was felt that deleting that restriction from Rule28() is a good idea. Members also felt that imposing a 2 5 0-word limit on letters is a good way
to make sure that the letter does not turn into a brief.

FRAP 3 2(a)(2), XiFRAP 3 2(c)(2)(A)

Page 42, lines 6-7;
Page 44, lines 51-52

Text of Proposed Amendment

Rule 32. Form of Briefs, Appendices, and Other Papers(a) Form of a Brief.

(2) Cover. Except for filings by unrepresented parties,'the cover of the appellant's brief must be blue; theappellee's, red; an intervenor's or amicus curiae's,green; H4 any reply brief, gray: and anvsupplemental brief, tan. The front cover of a briefmust contain:

(c) Form of Other Papers.

(2) Other Papers. Any other paper, including a petitionFor panel rehearing and a petition for hearing orrehearing en banc, and any response to such a



petition, must be reproduced in the manner
prescribed by Rule 3 2(a), with the followingexceptions:
kA) A a cover is not necessary if the caption andsignature page of the paper together contain theinformation required by Rule 3 2 (a)(2).a, Ifacover is used, it must be white.

Comments:

The Appellate Practice Committee did not object to the amendment to-Rule 3 2(a)(2) to
provide that the cover of a supplemental brief must be tan but noted that the amendment isaddressing a problem that hardly exists. The rationale for the colored covers is to allow the court
to pick out a brief by seeing the color. Because supplemental briefs often are filed afterargument (or submission) picking them out is no problem. And a good case can be made for
putting the same color cover on a supplemental brief as is on the principal brief (i.e. blue for'theappellant).

It was felt, however, that the Advisory Committee should address the color sequence on
briefs in cross-appeals. One member noted that because cross-appeals involve four briefs, the
blue-red-gray sequence in the usual appeal does not work so well. He further commented thatsome circuits - the Fifth and Eleventh - provide for-a blue-red-red-gray sequence, but this
defeats the purpose of having a separate color for the covers of briefs aligned on each side of theappeal. The Sixth Circuit provides by local rule for a blue-red-yellow-gray sequence, which he
felt makes more sense. But whatever sequence is decided on, members of the Appellate PracticeCommittee felt that it should be uniform and that the Advisory Committee should impose someuniformity in covers in cross-appeals.

Members of the Appellate Practice Committee approved of the Advisory Committee'sproposed amendment to FRAP 3 2 (c)(2)(A) to require that covers on petitions for rehearing bewhite.

FRAP41(b)

Page 55, lines 3-4

Text of Proposed Amendments

Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

(b) When Issued. The court's mandate must issue



7 lendar days after the time to file a petition forrehearing expires, or 7 lendar days after entry of anorder denying a timely Petition for panel rehearing,petition for rehearing en bane, or motion for stay ofmandate, whichever is later. The court may shorten orextend the time.

Comments:

The Appellate Practice Committee felt that inserting "calendar days" into FRAP 41(b)was not justified. Members doubted that "delaying mandates for 9 or more days would introducesignificant and unwarranted delay in appellate proceedings." Members further noted that a Courtof Appeals has the power under the rule to issue its mandate whenever it so chooses and thatadding "calendar days," and thus making an exception to the Rule 26 scheme, hardly seemsjustified.

Respectfully submitted,

Brian Eckman, Co-Chair
Patricia Taylor, Co-Chair
On behalf of the Appellate Practice Committeeof the Commercial and Federal Litigation Sectionof the New York State Bar Association

cc: Sharon M. Porcellio, Esq.
Chair of the Commercial and Federal Litigation Sectionof the New York State Bar Association

Jay G. Safer, Esq.
Chair-Elect of the Commercial and Federal Litigation Sectionof the New York State Bar Association

Cathi A. Hession, Esq.
Executive Vice-Chair of the Commercial and Federal Litigation Sectionof the New York State Bar Association

Brian J. Bocketti, -Esq.
Secretary of the Commercial and Federal Litigation Sectionof the New York State Bar Association

Lewis M. Smoley, Esq.
Treasurer of the Commercial and Federal Litigation Sectionof the New York State Bar Association



DI S T R I C T OF C OL U BIA BAR

S e c t i o n s

March 2, 2001

Secretary of the Committee on Rules of Practice and Procedure

Administrative Office of the U.S. Courts
Washington, D.C. 20544

Re: Request for comments to proposed amendments to the Federal rules of

Civil Procedure and the Federal Rules of Appellate Procedure.

Dear Sir/Madam:

I enclose comments to proposed amendments to the Federal rules of Civil

Procedure and the Federal Rules of Appellate Procedure from the Litigation Section

and the Courts, Lawyers and the Administration of Justice Section of the District of

Columbia Bar. Please bring these comments to the attention of the Secretary of the

Committee on Rules of Practice and Procedure.

Sincerely yours,

Nicholas H. Cobbs

NHC:jmw
enclosure
cc: Carol Ann Cunningham, D.C. Bar

A:ALTRTOSECRBTARY.DoC

1250 H Street AW Sixth Floon; Washington DC 20005-5937 E 202-626-3463, FAX 202-626-3453

EventLine 202-626-3455, vLYw. decbar. or-
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Teressa A. Reoiner CoChirabby 

Co-Chaf
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Jenay PRoscoe
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SUMMARY OF THE COMIMENTS OF THELITIGATION SECTION AND THE COURTS, LAWYERS AND THEADMINISTRATION OF JUSTICE SECTION O1F THE DISTRICT OFCOLUMBIA BAR ON PROPOSED AMENDMENTS TO THEFEDERAL RULES OF CIVIL PROCEDUREAND THE FEDERAL RULES OF APPELLATE PROCEDURE
The Litigation Section and the Courts, Lawyers and the Administration of Justice

Section of the District of Columbia Bar intend to submit comments to the Committee on
Rules of Practice and Procedure of the Judicial Conference of the United Statesconcerning proposed amendments to Rule 58 of the Federal Rules of Civil Procedure and
Rule 4 of the Federal Rules of Appellate Procedure. The Sections take no position on
other amendments proposed by the Committee.

FEDERAL RULES OF CIVIL PROCEDURE: The Sections support the
restructuring of Rule 58 to clarify the procedure for entering judgment The Sectionsoppose the proposal to institute entry ofjudgment on the civil docket as an alternativeevent that can render a judgment effective for purposes of appeal in cases where a
separate document of judgment is required. The Sections believe that the alternativeproposed by the Committee createsa confusing situation in which attorneys would nothave clear notice of when to measure the time for appeal.

FEDERAL RULES OF APPELLATE PROCEDURE: The Committee'sproposed change to Fed. R. Civ. Pro. 58 is paralleled by a proposed amendment to Fed.
R. App. Pro. 4 that would dispense with the requirement for entry of a separate documentofjudgment as a prerequisite for an appeal. The Sections oppose the proposedamendment of Fed. R App. Pro. 4 for the same reasons that they oppose the proposedchanges to Fed. R. Civ. Pro. 58.
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COMMENTS OF TIEELITIGATION SECTION AND THE COURTS, LAWYERS AND TW1EADMINISTRATION OF JUSTICE SECTION OF TIE DISTRICT OFCOLUlIA BAR ON PROPOSED AJVIENDMENTS TO TIEFEDERAL RULES OF CIVIM PROCEDURE -AND TIE FEDERL RULES OF APPELLATE PROCEDURE
The Committee on Rules of Practice and Procedure of the Judicial Conference of

the United States has solicited comments on proposed amendments to the Federal Rules
of Civil Procedure and the Federal Rules of Appellate Procedure. The Litigation Section
of the District of Columbia Bar and the Courts, Lawyers and the Administration of
Justice Section submit these comments on the proposals concerning the procedure for
entry of judgment and the requirements for taking an appeal. The Sections do not take
any position with respect to other proposed rules changes that are not addressed in these
comments.

The Litigation Section and the Courts, Lawyers and the Administration of Justice
Section of the District of Columbia Bar are voluntary groups comprising more than 2,500
attorneys who are members of the District of Columbia Bar. Most of the members of the
Litigation Section and the Courts, Lawyers and the Administration of Justice Section are
active trial or appellate attorneys, or court employees. The views expressed herein are
not necessarily those of individual members of the respective sections and are not those
of the D.C. Bar or its Board of Governors.

FEDERAL RULES OF CIVIL PROCEDURE
Rule 58. Entry of Judgment.

The Sections approve of the restructuring of Rule 58 to clarify the procedure for
issuing and entering judgments and for eliminating the requirement for entry of a separate'
document ofjudgment in situations where it is unnecessary. But the Sections believe that
the proposed amendment to Rule 58 (b), which allows alternative events to constituteentry ofjudgment, will create more problems than it will cure. Accordingly, the Sections
recommend that this proposed amendment be deleted. In its place, the Sections propose
an amendment to Rule 58(b) that provides that where a separate document is requiredunder Fed. R. Civ. Pro. 5 8(a)(I), only entry of the separate document shall constituteentry of the judgment.

The proposed amendment, as it now stands, would create uncertainty in many
situations as to when a judgment is effective and, therefore, when the time for appeal
begins to run. Under the present rules, where a separate document ofjudgment is
required, attorneys know that the entry of that document marks the time that the judgment

3



is effective for purposes of execution and appeal. Although confusion may arise insituations where the judge or clerk fails to follow the rule by preparing a separatedocument, the remedy is not to sap the rule. The remedy is to clarify the requirement forentry of a separate document so that failures to follow the rule are less common.
The attached proposed amendment to Rule 58 (b) that the Sections submit wouldclarify the requirement for entry of a separate document. In addition, the amendment wepropose would clarify both the obligation of attorneys to request entry of a separatedocument of judgment when one is not forthcoming, and the obligation of judges to issuesuch a document promptly upon receipt of a valid request.

The proposed amendment as it now stands creates a situation in which attorneysmay not know when a judgment becomes effective. While a document ofjudgment isalmost always sent to the attorneys, courts normally do not give attorneys notice ofdocket entries. The proposed amendment now imposes on attorneys an obligation toinspect-the court's docket at regular intervals whenever the court issues a ruling thatmight be entered as a judgment. Moreover, even in circumstances where the judge doesissue a separate document ofjudgment, an appeal might be barred under the proposedamendment if the judgment was entered more than 90 days previously on the court'sdocket.

The Litigation Section and the Courts, Lawyers and the Administration of JusticeSection of the D.C. Bar believe that it would be better to clarify and enforce the currentprovision for entry of a separate document ofjudgment, where required, than to create anuncertain situation in which deadlines for execution ofjudgment and appeal could befixed by a docket entry that was entered without notice to the attorneys. The amendmentto Rule 54(b) proposed by the Sections address this issue.

FEDERAL RULES OF APPELLATIE PROCEDUPE

Rule 4(a)(7) Entry Defined.

For reasons that we discuss above in connection with the proposed amendments toFed. R. Civ. Pro. 58, the Sections propose to delete the proposed amendment to Fed. R.App. Pro. 4(a)(7), which would add a new subsection 4(a)(7)(B3. The proposedamendment would eliminate the requirement for entry of a separate document ofjudgment as a basis for appeal. The Sections believe that it is important to maintain andenforce the current requirement for entry of a separate document-ofjudgment so thatattorneys will have a single, clear marker with-which to measure the time for appeal incases where a separate document ofjudgment is required.
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District of Columbia Bar
Litigation Section and

Courts, Lawyers and the Administration of Justice Section

PROPOSED CHANGE TO PROPOSED AMENDMENTTO RULE 58 OF THE FEDERAL RULES OF CIVIL PROCEDURE

Proposed Rule 58(a): No changes proposed.

Proposed Rule 58(b):

(b) Time of Entry. Judgment is entered for purposes of Rules 50, 52,

54(d)(2)(B), 59, 60, and 62 when it is entered in the civil docket under

Rule 79(a). If a separate document is required by Rule 58(a)(1), only

entry of the separate document shall constitute entry of the judgment.
Proposed Rule 58(c): No changes proposed.

Proposed Rule 58(d):

(d) Request for Entry. If a separate document is required by Rule 58(a)

but is not prepared or not entered, a party may request that judgment

be set forth on a separate document and be entered. The court must

comply promptly with any legitimate request.

PROPOSED CHANGE TO PROPOSED AMENDMENTTO RULE 4 OF THE FEDERAL RULES OF APPELLATE PROCEDURE
Proposed Rule 4(a)(1): No changes proposed.

Proposed Rule 4(a)(4): No changes proposed.

Proposed Rule 4(a)(5): No changes proposed.

Proposed Rule 4(a)(7)(A): No changes proposed

Proposed Rule 4(a)(7)(B): Delete in its entirety.
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Peter G. McCabe, Secretary 
0AP- 01 0Standing Committee on Rules of Prac. and Proc.Judicial Conference of the United StatesAdministrative Office of the U.S. CourtsThurgood Marshall Federal Judiciary Bldg. UOne Columbus Circle, N.E.Washington, DC 20544 665 nl J tqAtt'n: John Rabiej, Esq.

Dear John Rabiej: - i
NACDL's comments on the appellate, habeas and criminal styleproposals are enclosed. You should be receiving our committee'ssubstantive criminal rules comments under- separate cover todayfrom Carol Brook in Chicago. Thank your for accommodating ourschedules and allowing us an extension of time.
This is to confirm that the National Association of CriminalDefense Lawyers does intend to present live testimony at thehearing in D.C. in April. Please confirm the date, time, andlocation. Speakers will Probably be me and Carmen Hernandez,Esq., of the Federal Public Defender's Office, co-chair ofNACDL's Sentencing Committee.

Ve truly yours,

~dof~erger,-
enc. 

/
cc: Kyle O'Dowd, Esq., NACDL staff
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1990) (definition of "render judgment": emphasizing it is "not
synonymous with 'entering,' 'docketing,' or 'recording ' thejudgment@') Rule 4(b)(1)(B)(i), to the extent it says other-wise, is presently invalid because it conflicts on a jurisdic-tional matter with § 3731. (See also our comment on proposedamended Rule 4(b).)
Repeal of Rule l(b) could thus be interpreted to mean that the
Conference thinks Rule 4(b)'s timing language now extends the
jurisdiction of the court of appeals, excusing the governmentfrom taking any appeal promptly as consistently required by
Congress in statutes dating to 1907. New ambiguities about the
time to appeal should be avoided. Inserting our proposedlanguage would accomplish the Committee's purpose while avoidingnew problems under the Rules Enabling Act.
Rule 4. Appeal of Right -- When Taken

We support the proposed addition of new Rule 4(a
providing that an appeal from the final order on a petition fora writ of error coram nobis shall be treated as a civil appeal,
with a 60 day filing rule, like other proceedings against the
federal government in the nature of habeas corpus, including -
motions under 28 U.S.C. § 2255. Many coram nobis applicants are
prisoners, who need this extra time to learn of the court'sdecision and to communicate with counsel.NACDL also appreciates the desirability of clarifying the rela-
tionship between Rule 4(b)'s restriction on the time to appealin a criminal case and the district court's power underFed.R.Crim.P. 35(c) to correct a sentence. It would be better,however, to resolve the circuit split differently. Rule 35(b)
motions should be treated the same way the rules treat othermotions to amend a judgment -- as terminating the appeal time,
with a new ten days commencing upon entry of the order on the
motion. Tolling is the wrong term (implying that the time stops
running and then picks up again where it left off) and should-not be used in the notes, and "suspending- is worse, as it has
no settled legal meaning in this context. At the least, the
rule should provide that if a timely motion to correct a
sentence is filed under Rule 35(c), the time to appeal does notcommence until the later of (i) the date the motion is ruledupon, or seven days after imposition of sentence (when thecourt's power to act expires under that rule), whichever comes
first, or (ii) the entry of judgment. A defendant contemplatinga sentencing appeal may choose not to appeal if the issue can be
resolved by motion, and should not have to make that decisionuntil the final contours of the sentence are settled. Thiswould also avoid the necessity, in some cases, of filing twonotices of appeal in the same case from what is really the same
judgment, as required by the Committees approach (as recognizedin the final paragraph of the advisory committee note).
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Finally, as discussed in our comment to Rule 1(b) the draftingerror in Rule 4(b)(1)(B)(i) should be immediately corrected.
See United States v. Sasser, 971 F.2d 470, 472-75 (20th Cir.1992); UnitedrStates v. Eliopoulos 158 F.2d 206 (2d Cir. 1946)
(dismissing governent appeals brought in compliance with Rule
4(b) but after the time allowed under 18 U.S.C. § 3 The
Committee might, ,at most, want to revise the rule to-reflect the
decisions in such cases as-United States v. St. Laurent, 521
F.2d 506, 511 (1st Cir. 1975), and United States v. Lee, 501
F.2d 890, 891 n.i (D C.Cir. 1974), holding that~the time for a
government appeal runs from-entry where the orally rendered
order was followed during the 30 day apeal period by the entryof a written order. Arguably, these cases merely fill a gap or
resolve an ambiguity, like the Rule's provision of a deadline
for defendants to appeal, which has had no statutory support at
all as a jurisdictional matter since the 1988 repeal of former
18 U.S.C. § 3772. But even this modification might breach the
Rules Enabling Act limitation against substantive rules, 28-
U.S.C. § 2 072(b), such as those purporting to extend appellate
jurisdiction.

Rule 21. Writs of Mandamus, etc.
The proposed page limit for mandamus papers is too short.

A limit of 20 pages implies that a mandamus petition is no more
complex than the most complicated motion. See Fed.R.App.P.
27(d)(2). A mandamus petition has more in common with a brief
on the merits than it does with most appellate motions. On the
other hand, it is the rare mandamus petition that involves more
than one-issue. We think a reasonable compromise is therefore
to put a limit of 9500 words (about 35 pages of traditional 12
point Courier type) on a mandamus petition or response, absent
court permission. For all the reasons that led the committee to
go to a word-count rather than a page-limit approach for briefs,
we suggest that a "20 pages" rule is far too ambiguous and will
cause enormous headaches for clerks' offices. (The same is true
of present Rule 27(d)(2), which has the same limit for motions.)
If the committee does not decide to increase the presumptively
allowable length, we note that 20 pages is the approximate
equivalent of 5500 words, and could be so expressed using the
ratio that underlies the current Rule 32(c)(7).
Rule 24. Proceedings IFP

This revision still needs some work. First, in proposed
24(a)(1)(A), there is either a comma missing after "shows," or
the comma should be deleted after "Forms." Rule 24(a)(2) should
substitute an introductory "Except as otherwise expressly
provided by statute," for the proposed "unless the law requires

.otherwise,-, which is unnecessarily imprecise. ("The law", might
be understood to include-circuit 

precedent, for example.)
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More important, the proposed language of Rule 24(a)(3) on
judicial approval of continued IFP status contradicts the
Criminal Justice Act for the many defendants who have been
"determined to be financially unable to obtain an adequate
defense in a criminal case." (We realize that to a large extent
this contradiction exists in the present rule as well, but this
is a good time to correct the problem.) Under 18 U.S.C. §
3006A(d)(7), such defendants may appeal or petition for certio-
rari "without prepayment of fees and costs or security therefor
and without filing the affidavit required by section 1915(a) of
title 28." A district court simply should not be able to deny
an IFP appeal in a criminal case, after appointing counsel under
the CJA, by certifying the appeal is "frivolous." The court's
authority to terminate the appointment if the defendant is nolonger indigent (or obtained appointed counsel inappropriately)
is covered by 18 U.S.C. § 3006A(c). The PLRA does not apply at
all to criminal cases, and certainly not to criminal appeals.
The reference to criminal defendant-appellants 

should be
entirely removed from Rule 24(a)(3). Either a new Rule 24(a)(4)
reflecting the applicable provisions of the CJA should be
inserted-, or the matter of criminal cases should be entirely
removed from the rule and left to statutory regulation.Rule 25. Filing and Service

We agree that service by electronic means should be allowed
only if the recipient consents in writing. All of us have
received far too many attachments to e-mail messages that were
composed in a word processor that our system could not read, or
which took forever to download, or which had the effect of
turning the recipient into the (unpaid) clerical employee of the
sender. Moreover, formatting is often distorted in electronic
transmission, so the ability to answer a brief intelligibly may
be impeded because of uncertainty about page numbering. Advance
consent is essential.

Rule 26. Computing and Extending Time
NACDL strongly supports making the appellate rules

consistent with the criminal and civil rules on computation of
time. We note that the extension to 11 days from 7 of the
minimum time that is unaffected by weekends and holidays will
also have the welcome effect of extending by at least two days
the time for defendants to appeal in a criminal case (because
that is a ten-day period under Rule 4(b)), and will thereby
remove a source of confusion and inadvertent error that pres-
ently exists in that computation for some inexperienced prac-
titioners.



To- Judicial Conf. Standing Committee on Rules Feb. 28, 2001
Re: NACDL Comments on Proposed Crim. Rules Amendments 

p.5

Rule 27. Motions.

We agree that the amendment to Rule 26 would make desirable
a parallel change in the presumptive response time for motions
from ten days to seven. Rule 27(a)(3)(A) should be clarified,
however, to say that the response time can be shortened by order
in a particular case, or by local rule with respect to a class
or type of motion (such as 3d Cir. LAR 9.1(b), which provides a
three-.day response time for bail motions), but not by local rule
applicable to all motions.
We also reiterate here our suggestion with respect to the 20-
page limit for motions presently found in Rule 27(d)(2). See
comment to Rule 21 above. A 5500-word rule would be more under-
standable and clear, given the wide variety of formats readily
available in word processing software. The Committee might also
want to incorporate into Rule 27(d)(l)(D) a cross-reference
reminding practitioners 

that under Rule 32(c)(2), the type-size
and style requirements of Rule 32(c)(5) and (6) do apply to
motions.

Rule 28(j). Briefs - Supplemental AuthorityNACDL supports the amendment allowing counsel some
latitude, in a short letter, to explain the significance of new
authority.

Rule 32(d). Form of Briefs
We do not disagree with the proposal to add a signature

requirement like that of Fed.R.Civ.P. 11. The proposed new rule
requiring 'fevery'l brief and motion to be signed is unclear and
should be rewritten, however. Briefs often require signatures
in three of more places, on various certificates. 

The Rule
should not require counsel to sign up to 25 briefs several times
each. Does the committee mean that the original of each must be
personally signed manually, in ink, although some or all of the
rest may be conformed? Or would it comply to sign the brief
before copying, so that all copies would bear a copy of
counselIs signature, but none would have an original ink signa-
ture? May counsel delegate the right to sign his or her name to
a secretary, paralegal or other employee, or must the signature
be affixed personally? These questions are not clarified by the
advisory committee note either. (In its list of statute;author-
izing sanctions the note should also mention 28 U.S.C. § 1927.)
A cross-reference 

should perhaps be added to Rules 28(a)(10) and

28(b), which list the required contents of briefs.Rule 44(b). Constitutionality 
of State StatutesThe applicability of 28 U.S.C. § 2403(b) in criminal cases

is very rare, although not unheard of. See Maine v. Taylor, 477
U.S. 131 (1986) (state allowed to intervene in federal prosecu-_~~~~~~~~ - - _ ----



To: Judicial ConfE Standing Committee on Rules Feb. 28, 2001Re: NACDL Comments on Proposed Crim. Rules Amendments 
p.6

tion under § 2403(b) and then to pursue appeal when Solicitor
General declined). State criminal statutes are often incorpo-
rated into federal criminal statutes, however, such as the
Assimilative Crimes Act (18 U.S.C. § 13), the Gun Control Act
(id. §§ 922, 924), the Travel Act (18 U.S.C. § 1952), RICO (id.
§ 1961), and the Controlled Substances Act (21 U.S.C.-§-801(44), 841(b), 851). The constitutionality 

of the state _
statute may sometimes be challenged in such cases; the same may
occur, for example, where the legality of an arrest or a search
and seizure by state law enforcement officers is at issue. It
therefore might be helpful to add, "in any civil or criminal
case," or at least to mention this in the advisory committee
note.

COMMENTS ON CIVIL RULE 81 AND THE HABEAS CORPUS RULES
The National Association of Criminal Defense Lawyers

believes that the rules of habeas corpus and 2255 procedure need
more of an overhaul than this year's proposals would give. The
related amendment to Fed.R.Civ.P. 81(a)(2) is premature until
the habeas rules are more fully reconsidered. The proposal to
delete time limits for the return is apparently based on an
error which appears in the Advisory Committee Note on proposed
Civil Rule 81. The 2254 habeas and 2255 rules do not "govern as
well habeas corpus proceedings under s 2241." See 2254 Rule
1(b) (application of any of these rules in other habeas cases is
"at the discretion of the United States district court").
Deletion of these provisions therefore eliminates important
rules governing S 2241 petitions (such-as those challenging
Bureau of Prisons and Parole Commission actions, as well as
military custody and some immigration challenges) which are not
provided for elsewhere.

Many of the procedural provisions of the AEDPA are so
impractical, counterproductive, 

or poorly drafted that the
Committee should use its authority under the Rules Enabling Act
to supplant them. Cf. Lindh v. Murphy, 521 U.S. 320, 336 (1997)
(discussing "silk purses and pigs' ears' in legislativedrafting; acknowledging AEDPA is "not a silk purse"). A perfect
example and opportunity is-Rule 9(b), which should be amended to
replace (rather than to implement) the absurd and wasteful
statutory requirement of obtaining a certification from a three-
judge panel of the court of appeals before presenting a second
or successive petition to the district court. The substantive
limitations on successive petitions created by 28 U.S.C. § 2244
(to the extent they may be constitutional under the Suspension
Clause) can be enforced quite adequately by district judges on
preliminary review of -such petitions or motions. Until that
time, however, we offer the following comments on the proposals
issued this fall:
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Rule 2'- Petition.

Because of the AEDPA's addition of a statute of limita-
tions, Rule 2(e) should be made more explicit about the Clerk's
duty to protect the prisoner's filing date. The Rule should
clearly state the Clerk's duty to mark "filed" any paper
received from or on behalf of a prisoner which may be intended
as a petition for a writ of habeas corpus, as of the date
received at the Clerk's office or, in the case of an incarcer-
ated person proceeding without counsel, as of the date that the
petitioner indicates s/he placed-it in the prison mail system
for delivery to the court. Because of the change requiringnonconforming papers to be filed, it might be better to move
this provision to Rule 3. This comment applies to 2255 Rule
2(d) as well.

The form which Rule 2(c) requires prisoners to use should
be revised in at least two ways. First, questions ll(e) and 13
should be deleted. These seek to force the petitioner to go
forward with a showing on the potential issue of procedural
default, when the Supreme Court has recognized that default is
an affirmative defense which the respondent must plead to put it

in the case and' which the respondent waives- by failing to do so.
See Trest v. Cain, 522 U.S. 87, 89-90 (1997), quoting Gray v.
Netherland, 518 U.S. 152, 165-66 (1996). The state and federal
governments have so many unfair advantages already in habeas
corpus-procedure 

that it is hardly necessary for the court to
demand that the petitioner anticipate and try to refute an 

I

affirmative defense that the state or the government may or may
not raise. Also, Rule 2(c) simultaneously requires the peti-
tioner to use the form and also to "state the relief requestedu
while the form itself'seems to tell the petitioner not to state
the relief requested. This inconsistency should be fixed. This
comment applies fully to 2255 Rule 2(b) as well.

Rule 9(b) - Successive petitions
See introduction to these comments.
Section 2255 Rule 2 - Motion.
See comments under habeas Rule 2 above. In addition, Rule

2(a) should be amended to make explicitly clear that the proper
caption of a 2255 motion is the caption of the criminal case out
of which it arises. The practice of some district court and
court of appeals clerks and judges of reversing the caption to
make it read like a civil case brought-by the prisoner against
the United States, like a Federal Tort Claims action, is incon-
sistent with the view taken in the Rules that § 2255 authorizes
a Post-conviction mot-ion in the criminal case, not a new civil
action. An' amendment would promote national uniformity on this
fundamental-matter 

of form.
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COMMENTS ON STYLE REVISION FOR CRIMINAL RULES

As an original matter, the Committee on Rules of Procedure
of the National Association of Criminal Defense Lawyers does not
think the complete rewrite project can achieve enough improve-
ment to the intelligibility of the federal rules to justify the
risks of making numerous inadvertent changes of substance. The
criminal rules are simply more "quasi-substantive" in nature
than the appellate rules and possibly even more than the civil
rules. We assume, however, that "Just don't do it," is not
advice the Standing Committee is really open to hearing. That
said, we noted a few changes that should not be allowed and also
some existing errors in the rules that should not be unneces-
sarily perpetuated. What follows should not by any means be
taken as a comprehensive list of every question raised by the
style revision; it should serve more as a'warning that for every
slip-up we located, there may be four more we missed.

1. Rule 6(e). (a) The style revision seems to omit
without comment one important provision of current Rule 6(e) on
grand jury secrecy -- the penultimate sentence of current Rule
6(e)(2). This provision states, "No obligation of secrecy may
be imposed on any person except in accordance with this rule."
This protects witnesses and their counsel, inter alia, from
being commanded to keep secret their own appearance before the
grand jury. It should not be deleted in a "style" revision.

(b) The current rule is awkwardly phrased, but appears to
be intended, and properly so, to limit disclosure of "matters
occurring before the grand jury" to an attorney for the govern-
ment "for use in the performance of such attorney's duty ... to
enforce federal criminal law." Rule 6(e)(3)(A). The revision
seems to remove the "federal criminal law,, restriction and apply
that restriction only to disclosures to non-attorney government
personnel. Even if the attorney for the government has duties
in civil law enforcement, that attorney should not be able to
obtain grand jury information to assist in fulfilling those
other duties. We believe it was always the intendment of the
Rule that grand jury information only be available to "enforce
federal criminal law," and that restriction should be clearly
stated in revised Rule 6(e)(3)(A)(i).

2. Rule 7(c). The last sentence of Rule 7(c)(1)
requiring a citation in each count would be better placed as the
first sentence under what is designated Rule 7(c)(3), which
should then be restyled simply "Citation." What the committee
has designated as 7(c)(2) should be (c)(3) and vice versa. Rule
7(c)(2) (criminal'forfeiture), as recently amended, by virtue of
omitting any requirement that the indictment aver the facts
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which establish the identity, and extent or value, of the items

alleged to be forfeitable, is unconstitutional under the-June

2000 decision in Apprendi v. New Jersey, 530 U.S. 466, because

each such forfeiture increases the applicable statutory maximum

punishment for the offense in the sense that the Supreme Court

in that case used the concept "applicable statutory maximum."

3. Rule 11. It would clarify Rule 11(a) to add that the

defendant may plead guilty or not guilty "to each count." The

same clarification should be added to Rule 11(b)(1)(B). In new

Rule 11(e), replacing current Rule 32(d) regarding withdrawal of

guilty pleas, it would be more cautious to replaced "motion

under 28 U.S.C. § 2255" with "appropriate collateral attack."

Under some circumstances, a § 2255 motion may be inadequate or

ineffective to test the constitutionality of a defendant's

conviction on a plea of guilty, requiring use of a § 2241 habeas

corpus petition or a petition for coram nobis, for example.

4. Rule 12. In revised Rule 12(e), the reference to "Rule

12(b)(1)" should read "Rule 12(b)(3)." In revised Rule 12(h),

the phrase "suppression hearing" should be changed to "hearing

on a suppression motion"; it is the motion, not the "hearing,"

which is "under Rule 12(b)(3)(C)."

5. Rule 16. By changing the word "introduce' to the word

"use" in Rule 16(b)(1)A" (ii), the Com.mittee has inappropriately
made a substantive change, which increases the defendant's duty

of disclosure. Such items as evidentiary summary charts,

materials that a witness will need to refresh recollection, and

learned treatises that an expert will endorse may be "used"

during the defendant's case in chief without being "introduced"

in evidence. NACDL longs for the opportunity to engage with the

committee in a discussion about how discovery under Rule 16 -

should be broadened, but a style revision is not that occasion.

This is certainly not the occasion to smuggle in one little

change to further aid the prosecutor at the defendant's expense.

This proposed alteration must be reversed.

6. Rule-30. The deletion of the "no party may assign as

error" language from Rule 30 -is appropriate and welcome.

7. Rule 31(b). The way the restyled rule deals with
attempts is erroneous, apparently based on a misreading or
misunderstanding of the current rule. There is no general
attempt provision in federal criminal law. Current rule 31(c)
therefore permits a verdict for an attempt to commit an offense,

when the offense itself is charged, or a verdict for an attempt

to commit a lesser included offense, only "if the attempt is an

offense.: under the revision, the qualification that a convic-
tion for attempt is permissible only "if the attempt is an
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offense" is mistakenly assigned only to Rule 31(c)(3), whichrefers to verdicts for an attempt to commit an included offense.Rule 31(c) should have only two subsections, stating "(1) anoffense necessarily included in the offense charged, or anattempt to commit a necessarily included offense, if the attemptis an offense in its own right, or (2) an attempt to commit theoffense charged, if the attempt is an offense in its own right."
8. Rule 32. See our comments to proposed revised Rule 32,^many of which would apply even if no substantive change is made.
9. Rule 32.2. NACDL adheres to its position that Rules- 32.2(b)(1) and (b)(4) violate the Rules Enabling Act by callingupon the court and/or jury to make a different determinationfrom that allowed by the statutes defining the property which isforfeitable. The statutes allow criminal forfeiture only of thedefendant's interest in a specific item of.property; the courtor jury must therefore determine what that interest is andforfeit only that much-. This rule instead calls upon the courtor jury to declare a forfeiture of the entire item of property,subject to third party claims, thus giving the government awindfall transfer of property not belonging to it in the largenumber of cases where the innocent third parties lack theresources or knowledge to intervene as claimants. The rule alsoimproperly refers to forfeiture of a "money judgment," when thestatutes authorize no such thing.

10. Rule 35. The Committee should add a sentence to Rule35(a) providing that a court may, at any time, correct asentence it determines to be in excess of the applicablestatutory maximum. Such gross illegalities and miscarriages ofjustice must be subject to correction, regardless of any limita-tion on the scope of § 2255 or other traditional means ofcollateral attack. As to Rule 35(b), see our comments on thesubstantive revision, some of which apply regardless of whatversion is adopted.

11. Rule 38(b)(2). The reference to "the AttorneyGeneral" should be changed to "the Bureau of Prisons" to reflectthe current wording of 18 U.S.C. § 3621(b).

12. Rule 43(c)(2). NACDL adheres to its continuing objec-tion to the 1995 provision, contradicting 600 years of legalwisdom, see Ball v. United States, 140 U.S. 118, 129-31 (1891),allowing a fugitive defendant to be sentenced in absentia.
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NACDL appreciates the opportunity to offer our comments onthe Standing Committees' proposals. We look forward-to workingwith you further on these important matters.

Very truly urs,

Santa Monica, CA
Peter Goldberger

Ardmore, PA
Co-Chairs, National Association
of Criminal Defense Lawyers - -
Committee on Rules of Procedure

Please reply to:
Peter Goldberger, Esq.
50 Rittenhouse P1.
Ardmore, PA 19003
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JACOB WEINBERGER UNITED STATES CoURTHOUSE
325 pSr _F STREETLOUISE DE CARLL ADLER SAN DIEGO, CALIFORNIA 92101-6989

L~~~ tlISEDEGARLADLER ~~~~~~~~~~~~~~~~~P 
H.- (619) 557-5661

BACRUPTCYJTJDGE 

P-X (619) 557-6975

Januaiy 9, 2001
Secretary of the Committee on Rules

of Practice and Procedure
Administrative Office of the U.S. CourtsWashington, D.C. 20544

Re: Proposed Amendment tothe Federal RulesOf Ci vil Procedure_ _ _
Dear Mr. Secretary:

At the request of the Conference of Chief Bankruptcy Judges of the Ninth
Circuit, I write to comment upon the proposed changes to the Federal Rules of Civil
Procedur.e. By way of background, the Conference of Chief Banlmutcy Judgesconsists of thirteen chief judges from the various districts with the Nint Circuit. Atour most recent meeting December 2000), the judges discussed these proposed

changes and have authorized me to transmit their comments:
1. PropoSed Rule 7.1: The Report of the Civil Rules Advisory Committee
recognizes that financial disclosure rules are particularly kotty for baruptcyiudgessince we frequently hear disputes which do not fit the traditional adversarial model.
For example, when the court hears a claims objection treated as a "contested matter"
under FRBP 9014, the judge may; but is not required to, apply the Federal Rules of
Civil Procedure. Nevertheless, financial disclosure, rules may require recusal. This
situation would not be covered by the proposed rules change.

It is our understanding that the Advisory Committee on Bankrptcy Rules is
presently working on a rule applicable to contested matters as well as adversary
matters arising in bankruptcy which would target the- special problems of financial
disclosure forjudges in bankruptcy cases. It is the suggestion Of the Conference of
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January 9, 2001
Page 2

Chief Bankruptcy Judges that there be an express exemption from application of
proposed Rule 7.1 to cases and proceedings in bankruptcy, pending the developmentof a rule by the appropriate committee. Obviously, Code of Conduct requirementswill continue to apply in the interim to deal with the obvious situation of a directfinancial interest in the litigation before the judge.

2. Proposed Rules 54 and 58: The Conference of Chief Bankruptcy Judgeswholeheartedly supports the solution proposed. Failure to timely submit a finaljudgment is frequently a problem faced by litigants in bankruptcy court and the
proposed rules changes will solve it.

Sincerely,

LOUISE DE ADLER. Judge
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COMMENTS OF FEDERAL MAGISTRATE JUDGES ASSOCIATIONRULES COEASEVUTTEE ON PROPOSED CHANGES TOTUE FEDERAL RULES OF CIVIL PROCEDURE, CRIMNAL PROCEDUREAND HABEAS RULES (§§ 2254 AND 2255)

PROPOSED STYLE REVISIONS OF TIE FEDERL RES OF CR ALPROCED .
-O

COMIMjN: The Committee supports the proposed style revisions of theFederal Rules of Crimi:0al Procedure.
DISCUSSION. The proposed style revisions of the Federal Rules of CriminalProcedure lend significat benefit and improvement to the clarity,

understanding and use of the Federal Rules of Critoinah ProcedureThe new format will be of great benefit to judges, lawyers and the
public in their use and reference to these rules. It is the collectiveopinion of the members of the FAMA Rules C-ommittee that the
restyled rules should be supported as amendments-to the currentcriminal rules. With regard to specific rules, we offer thefollowing additional comments:

(A) PROPOSED RESTYLED F. R. CRIM. P. 1.
CQMLNT: 

The Committee supports the proposed style revision of F.R. trim. P. 1. which would incorporate the provisions ofRule 54 and provide consistent definitions for usethroughout the Rules.
DISCUSSION. The Committee members support the proposed restyling to-Rule 1. The concept of incorporating Rule 54 is bothlogical as well as helpful. The incorporation of Rule 54,relative to the application of the Rules and definitions, alsois an improvement on the current organization.

The elimination of -the provisions in current Rule54(b)(2)(3)(
4) is supported based upon the commentsprovided in the Advisory Committee notes of the draft.Streamlining wherever possible, should be encouraged, aslong as substance is not lost. Simplifying, andconsolidating the various definitions and references toattorneys and judges is also a welcomed improvement. It is

anoted, that the Rule will also lend a definition-to the term

1



"the Court" which was not Previously defined. Thedefinition is important as it affects many of the other rules,including, for example, Rule 6, 7 and 9.

The members of the Committee are also very pleased to seethe consolidation of definitions as to magistrate judges, andthe inclusion of magistrate judges under the "federal judge"definition.

(B) PROPOSED RESTYLED F. R. CRP.. P. 3.
COM-ENV T: The Committee supports the proposed style revision to F.R. Crim. P. 3 , which would change the Rule to state aprevailing Practice and a desired outcome of first Presentinga complaint to a federal judicial officer, if one is reasonablyavailable.

DMSCUSSION: 
The amendment specifies that the complaint should bepresented to a magistrate judge first. Specifically, it reads"if none(magiStrate judge) is reasonably available, befcre astate or local judicial officer," as a back up. TheCommittee supports this concept. Where reasonablyavailable, every federal case should commence with afederal judicial officer attuned to the practice, proceduresand substantive law of the federal court.

(C) PROPOSED RESTYLED F. R. CRIM. P. 5.
The Committee supports the proposed style revision of F.R. Crim. P. 5, which would eliminate provisions related tothe preliminary examination in favor of placing those inRule 5.1 and incorporate portions of Rule 4 0 regardinginitial appearances for arrests regarding alleged violation of

terms of probation or supervised release.
DIFSCUSSION The members of the Committee support the proposedrestyled Rule 5. As with the other restyled rules, therevised presentation of the rules is a substantialimprovement. The members of the Committee also supportmoving the material from Rule 5(c) to Rule 5.1 where itmore logically belongs. Including Rule 4 0(a), -40(b) and40(c) into the proposed Rule 5 is also a valuable change, so
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that initial appearances of all kind are covered under asingle rule.

There is a concern, however, that paragraph (c)(2)(D) ofRestyled Rule 5 ("the judge must conduct a preliminaryhearing...")may be read as eliminating a defendant's right towaive a preliminary hearing in the district of arrest intraditional Rule 4 0 proceedings. While paragraphs(a)(I)and (b) of Restyled Rule 5.1 seem to address that, aninconsistency could be inferred. The concern here is that aninterpretation of the rule literally, and to the exclusion of anability to waive the hearing, will subject defendants andcourts to proceed with hearings that are currently routinelywaived. Not only would the defendant be potentiallysubjected to a longer stay in the district of arrest, but thecourt would be burdened with additional proceedings anduse of limited resources unnecessarily.

Therefore, this committee would recommend that a"Committee Note" be incorporated to Restyled Rule 5,tostate something on the order of the following: that"Paragraph (c)(2)(D) is not intended nor should it be read toforeclose waiver of the Preliminary Hearing in the districtof the defendant's right to elect a preliminary hearing in thecharging district are preserved in Restyled Rule 5.1 (a)(1)and (b), respectively.
(D) PROPOSED RESTYLED F. R. CRIM P. 5.1

COMAENT: The Committee supports the proposed style revision to F.R. Crim. P. 5.1, which would rename a "preliminary-examination" as a "preliminary hearing", include allprovisions formerly in Rule 5 with regard to the preliminaryhearing and eliminate the reference to a finding of probablecause based on hearsay evidence.
DISCUSSION. 

The Committee supports the inclusion of the portions ofRule 5 and Rule 40, respectively, into Rule 5.1. TheCommittee also believes that the phrase "preliminaryhearing" is more accurate than "preliminary examination"-and that "preliminary hearing" is far more descriptive andtypical from the public's pe ctive.
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Since federal law is now clear on the Proposition thatprobable cause may be based upon hearsay evidence, inwhole or in part, the reference in Rule 5.1 in this regard isno longer necessary. Its deletion is supported since Rule101 (d)(3) of the Federal Rules of Evidence addresses thematter. -

Finally, this Conittee supports the utilization of the term"court" to define the vaiious federal judicial officersperforming this function.

We submit that some clarification in the rule or in theAdvisory Committee notes should be provided concerningthe reference to "promptly require the defendant to appearfor further proceedings." Some use note or reference as tothe charging document would be helpful. Whilepreliminary "hearings" are rare in many districts, anyonelooking to Rule 5..1 for guidance will find little direction.The Criminal Rules Advisory Committee might improvethe use of the rules by providing clarification here as part ofthe Advisory notes.
(E) PROPOSED RESTYLED F. R. C M. P. 32.1.

CQOM y: The Committee supports the proposed style revision to F.R. Crim. P. 32.1, which would include portions of Rule 40related to the procedural steps in dealing with revocation ormodification of probation or supervised release and addprocedures for initial appearances in these matters.
DISCUSSION: The Committee finds that the completely revised andexpanded Rule 32.1 is a substantial improvement over theformer rule. A more.complete list of the various proceduralsteps in dealing with revocations or modifications ofprobation or supervised release will be of significantbenefit. The inclusion of language formerly located in Rule40 is also helpful in this regard. To the extent that single orrelated subjects can be combined in a single rule will helpin actual use.

The new material in 3 2 .1(a)(174) is an efficient clarificationof the proceedings to follow in these cases. While the
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Committee members collectively utilize the provisions ofRule 5 in dealing with these proceedings, the distinctionfrom a Rule 5 appearance is significant, and this guidanceis helpful. To have included this proceeding under Rule 54would only confuse the issue with regard to application ofthe Bail Reform Act (18 U.S.C. § 3142) where 18 U.S.C. §3143 is more appropriate.

(F) PROPOSED RESTYLED F. R. CR1T,4. P. 40.
CO-ME : The Committee supports the proposed style revision to F.R. Crim. P. 40, be streamlined to deal with arrests forfailing to appear in another district, only, with its formerprovisions A, B and C being moved to Rule 5 and formersub-paragraph D being relocated to Rule 32.1.

PISCUSSION: 
Relocation of portions of the current Rule 40 into Rule 5(initial appearance), 5.1 (preliminary hearings) and 32.1(revocation or modification of probation or supervised,release) is a significant improvement on the rules. Theretained language in Rule 40, specific to failure to appear inanother district, will help court-and counsel by specificreference to the appropriate Proceedings for these matters.II. PROPOSED AMENDMT TO FEDERAL RULES OF MODALPROCEDURE.

(A) PROPOSED AMENDMENTS TO F. R. CRMW. P. 5.
CONVEM--_NT: The Committee supports the amendment to F. R. Crim. P.5, which would include the style changes previouslydiscussed and would allow for video conferencing as analternative for personal appearances at the "initialappearance".

DISCUSSION: 
As set forth in Item I, above, the Committee supports therestyling of Rule 5 as indicated. In this proposedamendment, alternate provisions are set forth for'initialappearance via video teleconferencing either with orwithout the defendant's consent.
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The Committee supports video conferencing as analternative for the initial appearance, and as stated laterherein, arraignment (Rule 10) or other appearance (Rule43). With specific reference to the initial appearance, theuse of videocon~erncing would serve as a meaningful andemminently practical reform to the initial appearancepractices. Rather than inhibit the defendant's access to ajudicial Proceedings, video conferencing would increase thespeed in which ajudicial officer could address thedefendant at this stage- of the proceeding. Clearly, there aremany districts across the country that are either not majormetropolitan areas, or are so large that some predictabledelay occurs between the arrest and the initial appearance.This is due to the logistics of distance and the number ofjudicial officers available. Many districts, particularly inthe Southwest, house arrestees at some distance from thenearest judicial officer. In those circumstances, theprisoners are transported to the court, but that transportationdoes take time and tax payer dollars to complete. n otherparts of the country, judicial officers "ride circuit" andtravel from one facility to the other. On the days where ajudicial officer is absent from a particular locale to serveanother, a predictable delay occurs. The advent of videoconferencing would help spread the precious and limitedjudicial resources more effectively. If defendants could bebrought "before" a judicial officer by video conferencingthe time associated with transportation of the defendant, thejudge or both would be removed. The modest costassociated with video conferencing equipment would bewell off set by the cost associated with Prisoner and judicialofficer security and travel. Clearly, the historic underpinnings of the in person appearance date back to adifferent time and are based out of a concern of providingdue process to a defendant. Little is lost when theadvisement of rights comes from the judge face to faceversus video conferencing, and a proceeding like an initialappearance would not be severely impacted or impaired.The advent of facsimile or computer dispatched documentswould allow the defendant to have access to a copy of thecharging documents even at a remote location.

Another practical application for videoconference initialappearances would involve defendants who are hospitalized
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ill or a substantia danger to themselves-or others. In thosematters, a videoconferenced initial appearance wouIdprovide for prompt disposition of the Rule 5 requirementsin a controlled setting where the Defendant from thehospital, infirmary, or secure lock-up could participate.This would avoid exposing the judicial officers, staff,marshals, and other inmates to infectious disease and/orphysical danger. It would also have a practical applicationin Preserving taxpayer dollars by avoiding the necessity ofspecial transportation circumstances for either theDefendant or the Court, it's staff and other necessarypersonnel.

A significant factorin these regards is whether or notconsent is required. In these circumstances, this Committeewould support the use of video conferencing at the initialappearance without the defendant's consent. While consentwould be more important for more critical stages of theProceeding, like arraignment or trial, the nature of theseProceedings, and the great benefit to the defendant wouldswing the balance in favor of dispensing with the consentrequirement in the interest of expeditiously proceeding withthis aspect of the case.

Some concern has been expressed that videoteleconferencing may not be appropriate to conductcriminal proceedings; in federal court because of theinherently intimidating atmosphere created by a detentionfacility. Indeed, the committee note to new Rule 5(f)specifically states that in amending Rules 5, 10 and 43(which generally require the defendant's presence at allproceedings), the comrmittee was very much aware of theargument that permitting a defendant to appear by videoteleconferencing might be considered an erosion of animportant element of the judicial process. The court maywant to limit the coercive effect of having a defendantappear by teleconferencing before the court while beingconfined in a detention facility by establishing minimumstandards applicable to teleconferenced hearings. Forexample, the court may want tO'visit the detention facilitiesin each district authorized -to house federal prisoners todetermine if the facility has a room suitable for
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teleconferencing, a private telephone line for attorney-clientcommunication between the defendant and his attorney, anda room where the defendant can consult privately with hisattorney without being overheard by law enforcement- officials. In the event that the court determines that aparticular detention facility does not meet minimumstandards established by the court for teleconferencedhearings, the court may want to refuse to allowteleconferenced hearings from that particular facility.
(B) PROPOSED AMENDMENT TO F. R. CRIM. P. 5.1.

COMMENT: The Committee supports the amendment to F. R. Crim. P.
5.1, which would include the style changes previouslydiscussed, and confirms the authority of a magistrate judgeto grant a continuance of a preliminary hearing even whenthe Defendant does not consent.

-DISCUSSION. 
As previously indicated, the Committee supports therestyling of Rule 5.1. With regard to the substantiveProposal presented, the Committee fully supports theproposed amendment to Rule 5.1(d). This is the rule thatwould confirm the authority of a United States MagistrateJudge to grant a continuance for preliminary hearingconducted under the rule. The Federal Magistrate JudgesAssociation has supported an amendment along these linessince 1996. The reasoning is simple.

While a magistrate judge can continue a preliminaryexamination with a defendant's consent, the matter must bebrought before a district judge where consent is withheld.This presents a significant anomaly, since the magistratejudge has the preliminary examination on his or hercalendar, and is, the judicial officer rendering thedetermination of probable cause resulting in the defendant'srelease or requirement that the defendant proceed towardtrial in the case. While the magistrate judge is empoweredto hear and determine probable cause, as well as otherliberty interests (i.e., bail), the same judicial officer cannotmake the decision with regard to the extraordinarycircumstances or the interest of justice-in an issue where theneed for the continuance of a proceeding on this judicialofficer's calendar is disputed. Like the preliminary
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examination itself, a magistrate judges order continuing apreliminary examination would be reviewable by a districtjudge. Therefore, authority should be invested in theUnited States Magistrate Judge to resolve this issue at thisstage. Not only would this afford a more promptdisposition of the -issue from the defendant's stand point,but it would provide an economy in the expenditure of verylimited judicial resources in many districts.
(C) PROPOSED AIENDMENT TO F. R. CRIMi. P. 10.

COMMENT:. The Committee supports the proposed amendment to F. R..Crim. P. 10, which would allow a defendant to waiveappearance at arraignment under certain circumstances andprovide for a video teleconferenced arraignment.
D'SC-USSION: The Committee supports the amendment to allow adefendant to waive appearance at arraignment under theconditions set forth in the rule. It is important todistinguish that the arraignment itself is not waived, just thein person appearance by the defendant. The waiver ofappearance is subject to certain conditions, including thatthe defendant be charged by indictment or misdemeanorinformation, and that a written waiver be signed.Arraignment on a felony information would still berequired in court, following the waiver of indictmentDefendants make knowing and intelligent waivers of rightsall the time. Examples include waiver of indictment,waiver of a detention hearing, waiver of removal hearing,(Rule 40) and waiver of various constitutional rights is partof a Rule 11 guilty plea. There is no logic to suggest thatthe defendant could not equally waive appearance atarraignment on an indictment or misdemeanor informationwhere the defendant acknowledges receipt of the chargingdocument, and is pleading not guilty. in actual time, theseproceedings last a matter of minutes, and where counsel isin place, the defendant is adequately protected.

The Committee also Supports the concept that videoteleconferencing be used to arraign a defendant without thenecessity of defendant's consent. An arraignment -proceeding is typically done on a large calendar whichdevotes, at best, several minutes to each defendant as the
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charges are read and the plea is entered. Nothing is lost insubstance, and the court is always at liberty to set additionalhearings if substantive issues must be addressed In thetypical case, however, districts dealing with a high volumeof arraignments of defendants who are in custody at greatdistance, must be transported long distances. This presentssecurity issues, significant cost factors, and an impact uponlimited resources of law enforcement and court personnel.The significant benefits of video teleconferencearraignments would be lost if defendant's consent wasrequired. Certainly, unreasonable withholding of consentcould occur as was demonstrated in the pilot programsreferenced in the Advisory Committee notes.

Since the proposed amendment would leave to each courtthe decision to permit video arraignments and the
procedures to be used, courts could address the issues on a
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needs basis and a particularized procedure beneficial to theinterests of justice involved.
(D) PROPOSED AMENDMENT TO F. R. CRIM. P. 26.

COMfifMENT: The committee supports the proposed amendment toF.R.Crim. P. 26, which would allow a court to receivevideo transmission of an absent witness if certainconditions are met.

DSCUSSION: The amendment would change the current rule that onlytestimony given in an open court will be considered.Permitting the use of video transmission of testimony incircumstances where deposition testimony could beotherwise used is a prudent and practical concept. There isprecedent in Rule 15 for preserved testimony underexceptional circumstances. Allowing a proponent toestablish the necessary compelling circumstances for avideo transmission would be consistent with that approach.As the advisory committee points out, the use oftransmitted testimony would be superior to other means ofpresenting testimony in the courtroom since witnessdemeanor and testimony in the witnesses own words can beappreciated.

With the trial court being positioned to impose appropriatesafeguards and procedures, the defendant's right to fair trialwould be preserved. In requiring "unavailability", adefendant's confrontation clause rights are certainly notinfringed. Videotape presentation of unavailable witnessesexists in many districts in actual practice. This isParticularly true with material witnesses under 18,USC§3144 where the exception rather than the rule, is to presenttheir testimony by videotape as opposed to holding them in
custody to testify in person. The experience of the courts inthese regards certainly supports the value of avideotransmission where the necessary compellingcircumstances exist.

(E) PROPOSED AMENDET TO F.R.CRI. P. 41
COM GM : The Committee supports the proposed amendment to F.R.Crim. P. 41, which provides procedural guidance for



conducting covert entries and observations, requires thatlaw enforcement personnel first attempt to obtain a warrantfrom a federal judicial officer and minor change with regardto the issuance and return of a warrant.
DISCUSSION: This rule as amended will be of great assistance to lawenforcement officers in providing procedural guidance forconducting covert entries and observations. Covert entriesto observe and record information are allowable by lawalready. Currently, however, Rule 41 only deals with moretraditional searches where the objective is to seize tangibleproperty. This amendment will conform Rule 41 toexisting law and incorporate a more complete referencewith regard to search warrant proceedings.

This committee also supports the mandate that lawenforcement personnel first attempt to obtain a warrantfrom a federal judicial officer. It is important for the rule to
state a clear preference that in the general situation, federaljudicial authority should be involved in the pretrialprocessing of federal prosecutions. The other aspects of theproposed amendment with regard to the deletion of thereference to hearsay evidence and matters regarding theissuance and return of a warrant are similarly supported.

(F) PROPOSED AMENDMENT TO F. R. CRIM. P. 43.
COMMEIC: The Conmittee supports the proposed amendment to F. R.Crim. P. 43, which would provide exceptions to therequirement that a defendant be present in court for allproceedings, in recognizing that a defendant need notpresent in court when a permitted video conferenceprocedure is available under other rules.

DISCUSSION: The proposed amendnm.ent to Rule 43 is consistent with theprincipals advanced in the proposed amendments for Rules5 and 10, respectively. For ail the reasons set forth indiscussing those amendments, the FMJA Rules Commiitteesupports the proposed amendment to Rule 43.
[. PROPOSED AMENDMENT TO FEDERAL RULES OF CIVIL PRO CEDURE
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(A) PROPOSED AMENDMENT TO F. R. CIV. P. 7.1.
COMMENT: The committee supports the proposed amendment to F. R.Civ. P. 7.1, which would require a disclosure statement by anon-governmental party reflecting "financial interest".

DISCUSSION: This amendment addresses a significant concern over the"financial interest' standard of Canon 3(C)(1)(c) of theCode of Conduct for United States Judges. Theinformation provided will help judicial officers makeinformed decisions concerning disqualification in situationsthat do require automatic disqualification. This isconsistent with the practice in many district courts currentlywhich has been provided General Order or Local Rule, butcertainly should be addressed on a nationwide basis throughthe federal- rules.
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(B) PROPOSED AMENDIMENT TO F. R. CIV. P. 54.
COAMENT. 

The committee supports the proposed amendment to F. R.Civ. P. 54 which would delete the requirement that ajudgment on a motion for attorney's fees be set forth in aseparate document.

DISCUSSION: 
This amendment is designed to complement the amendmentto Rule 58(a)(1) which deletes the separate documentrequirement for an order disposing of a motion forattorney's'fees under Rule 54. This is an important changein making it clear by the Court when it intends an order tobe a final disposition of a motion for attorney's fees.(C) PROPOSED AAMNDAUN TO F. R. CIV. P. 58.

'COM2WJE.: 
The committee supports the proposed amendment to F.R.Civ. P. 58 which would help clarify requirements that havebeen ignored in many cases and which has resulted in thefailure to enterjudgment which would begin to toll the timefor the filing of some motions under Rule 60 and for thetime to appeal. The Rule establishes a basis for insuringthat appeal time does not go on indefinitely. The corerequirement of a separate document remains.

DISCUSSION: 
The committee supports this amendment for the samereasons set forth in the discussion concerning Rule 54.(D) PROPOSED AMENDINT TO F. R. CIV. P. 81.

COWM-A-M T: - The committee supports the proposed amendment to F. R.Civ. P. 81, which brings the rule into consistency with theprovisions of the rules governing sections 2254 and 2255.The proposed amendment is necessa to bring consistencyinto the framework of the federal rules.
DISCUSSO: 

This amendment would bring Rule 81 (a)(2) into accordwith the Rules governing Section 2254 and Section 2255Proceedings. Currently, Rule-81(a)(2) includes return-timeprovisions which are inconsistent with the provisions in theRules governing Sections 2254 and 2255. The amendment
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would remove the inconsistency. The advisory committeesubmits that it is not necessary to duplicate the content ofthe habeas rules in Rule 81. This committee agrees.IV. PROPOSED ANDENTS TO HABEAS RULES(A) PROPOSED AMENDMENT TO HABEAS RULES (2e), (3b), (6a), (8), (9b)and (10) RE: §2254.

The committee supports the proposed amendments to theabove stated rules.

DISCJJSSION. The proposed amendments are designed to confor thelanguage of the rules governing proceedings in Section2254 matters with language in the Federal Rules of CivilProcedure. They were also designed to avoid conflicts withthe Federal Rules of Civil Procedure and conform tocurrent practices in many instances. The changes are notcontroversial and are only substantive to the extent that theyconform with existing statutes or federal rules.(B) PROPOSED AMENDMENT TO HABEAS RULES (2), (3b), (6), (8), (9b),
and (10) RE: §2255.

CEOM-{-ENT: 
The committee supports the proposed amendments to theabove statedrules.

DISCUSSION: 
The proposed amend] ents are designed to conform thelanguage of the rules governing Proceedings in Section2255 matters with language in the Federal Rules of CivilProcedure. They were; also designed to avoid conflicts withthe Federal Rules of Civil Procedure and conform tocurrent practices in many instances. The changes are not

controversial and are only substantive to the extent that theyconform with existing statutes -or federal rules.
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Dennis A. Rendleman . General Counsel 0 0Stephanie K Hughes, Assistant Counsed . Thoinas C. Sp~edie Jr,, Assistqnt Co0nse

February 13, 2001

Mr. Peter -G. McCabe, SecretaryCommittee on Rules of Practice and ProcedureThurgood Marshall Federal Judiciary BuildingWashington, DC 20544

RE: Proposed Amendments to Federal RIules of Civil Procedure
Dear Mr. McCabe:

Enclosed, please find a letter from William Borah containing comments on proposedAmendments to Federal Rules of Civil Procedure These comments do not state theofficial position of the Illinois State ear Association or its Civil Practice and Procedure
Section Council. They are, however the observations of the ISBA Civil Practice and
Procedure Section Council member who volunteered and was entrusted by the council to
take the time to review the proposed changes and provide feedback on the subject.
Bhank you for soliciting the opinion of the Illinois StateBar Association on this matter.

Sincerely,

Tom Speedie

Enclosure

cc: Johni Muigrew, Chair, ISBA Civil Practice and Procedure Section CouncilAngela lmbierowicz, Vice-Chair, ISBA Civil Practice and Procedure Section CouncilW illiam B o rih I7i 
ce and P ro

424 South Second St~reet *Springfiehq' IL 62701-1779 .217.525.1760 
.In~ 11hno-s 80.5280 Fax 217_529 nl7V1



WILLIAM 3. BORAH & ASSOCIATES
-07 A H I C K O R Y R O A D A T h O R N E Y S A T L A W2024 HICK(ORY ROAD 

JIOMEWOOD; 70S-799-0
6 6

SUITE 105 

P1AW X 708-799o0622
HOMEWOOD ILLINOIS 60430 

PCillCAGO: 3172-Og-790 6
E-MAIu brah Iw fm @aolxcom

Fcbruary 12, 2001

Mr. homnas C. Specdic
Assislani Counsel, Legal Department
Illinois Statc 13ar Association
J31inois Bar Center
Springficld, l1, 62701

Rc: Proposed Amendniets to Federal Rules ofCivil Procedurc

Dear Mr. Speedie:

l~i~tlQ2I e)(t). LDisclosurc Statement (in District Court, as in Appellate Court)
TIhis proposal requires non-goverlnjent corporate parties to disclose more inforniatio11

about its parent corporation and any publicly held corporation that holds 10 per cent or morc of
that corporation's stock. This is to give more information to judges so they can determine if they
should disqualify themselves, at least on financial ground. Attorneys must also supplement ihc
disclosurc if there are changes.

Comment: This seems to be a good idea, and it would also give thc opposing party
information about the corporate structure of the opponent,

I 7. 1 (a)(l )(B) and 7.1 7.12~: ReqUires all parties to disclose any information "that may be
required by thc Judicial Conference of the United States,"

C comment: T low can we give an intelligent comencnt to this? Why should we express
Commitment to requir ents When we don't even know what the Judicial Conferencc mighlrecommcnd?

Ru1le S~r~: Judgment for attorneys fees does not have to be set forth in a separate judgment.
Comment: No problem, but see Rule 58 below.

Rull 5 A This rule addresses the issue of when a "separate docurnent" is nccded to begin the timc
for appeal, and sets forth certain exceptions. -



-Mr. lhonas C, Speodic
February 12, 2001
Page Two

Coimment: TWhis proposal seems to make the whole issue even mor& confusing and
complicated While the commSentfoy acknowledges the confusing state of this matter, I think that
more thought should go into Lhis before a proposal is made which adds to the problems. The
conimmcty refers to thc possibility that th "Separate document" rule should be abandonedaltogether, and this would not be a bad idea.

Sincerely yours,

W J. BORA}
Wi 3/bam
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The Honorable William L. Garwood
March 15, 2001
Page 2

has granted or denied his request for a certificate, requiring the government to file itsanswering brief defeats the screening purpose of Section 2253(c)(1). As the Tenth Circuitexplained in United States v. Simmonds, 111 F.3d 737, 741 (1997), "[rlequiring thegovernment to invest time, money, and energy into briefing the merits of an appeal before thecircuit court has even ruled on whether it will exercise jurisdiction under 28 U.S.C. § 2253(c),is contrary to the certificate of appealability's intended purpose." See also Lucas v. Johnson,101 F.3d 1045, 1046 (5th Cir. 1996).

In some cases, a district judge might issue a limited or hybrid certificate that permitsthe prisoner to appeal some, but not all, of his claims. In those cases, the prisoner mightrequest a circuit judge to expand the certificate to include the claims that were not certified
- by the district judge. Moreover, at least one circuit treats the notice of appeal in such casesas a request for a certificate on the uncertified claims. See United States v. Sparkman, 117F.3d 949, 953 (6th Cir. 1997); In re Certificates ofAppealability, 106 F.3d 1306, 1307 (6thCir. 1997) (administrative order); but see Bui v. DiPaolo, 170 F.3d 232, 238 (1st Cir. 1999),cert. denied, 120 S. Ct. 1717 (2000); United States v. Kimler, 150 F.3d 429, 430 (5th Cir.1998). The prisoner might also file a brief raising the uncertified issues along with- thecertified issues, and at least one circuit treats such briefing as a request for an expansion ofthe certificate. See United States v. Allen, 157 F.3d 661, 665 (9th Cir. 1998); -United Statesv. Cruz-Mendoza, 147 F.3d 1069, 1074 (9th Cir. 1998). In other cases, the prisoner mightrequest that a certificate issued by a circuit judge be expanded to include additional claims.In these circumstances, the government should not be required to file its answering brief untilthe scope of the appeal is finally determined by the court of appeals' resolution of theprisoner's requests for expansion of the certificate. See Bui v. DiPaolo, 170 F.3d at 238.

Requiring the government to file its answering brief before the court grants or deniesa prisoner's request for a certificate or an expansion of a previously issued certificate in effecttransforms the prisoner's request for a certificate into an appeal on the merits. See Lucas v.Johnson, 101 F.3d at 1046. The proposed amendment would avoid this result by establishinga uniform national rule that requires resolution of pending requests for a certificate before thegovernment's briefing schedule is set. Proposed new subsection (b)(4) of Rule 22 wouldprohibit the court of appeals from setting a due date for the government's brief, and suspendthe time under Rule 31 for the government to file its brief, until the court resolves theprisoner's request for a certificate of appealability and any timely request for expansion of acertificate previously issued.

In light of variations in local practice in the courts of appeals, the FRAP Committeeasked the Department to formulate a proposal to establish uniform procedures for consideringrequests for certificates of appealability in cases on collateral review, and we considered



The Honorable William L. Garwood
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several other procedures that could be addressed in amendments to Rule 22. We concluded,
however, that local practices should be allowed to percolate longer in the courts of appeals so
that the advantages and disadvantages of the various practices can be evaluated before
developing a more comprehensive proposal. Consequently, the proposed amendment
establishes a uniform national rule only with respect to the timing question.

I understand that at its last meeting the FRAP Committee specifically asked the
Department of Justice representative on the Committee, Douglas Letter, to consider whether
there should be special rules in this area concerning capital cases or successive habeas
petitions. At this time, the Department of Justice is proposing only a uniform rule concerning
timing of briefing, and we do not believe this proposed rule should be affected by the type of
case or whether it involves a successive petition.

Thus, we suggest the attached amendment to Rule 22, along with the accompanying
advisory committee note, and submit this matter to you for consideration by the full FRAP
Advisory Committee.

Sincerely,

Barbara D. Underwood
Acting Solicitor General

(/Cc: Professor Patrick J. Schiltz
Associate Dean and Professor of Law
University of St. Thomas School of Law
1000 LaSalle Avenue, TMH 440
Minneapolis, Minnesota 55403-2005



UNITED STATES COURT OPAPPEALS
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ANTHONY J. SCIRICA 22614 UNITED STATES COURTHOUSE
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SIXTH AND MARKET STREETS
PHILADELPHIA, PENNSYLVANIA 19106

November 22,1999 ( 215 ) 5 9 7 -2 3 9 9
- FAX (21 5) 597-7373

TO: Honorable W. Eugene Davis
Honorable Will L. Garwood

Dear Gene and Will:

It has come to my attention that appellate and district courts have been
writing local procedural rules for certificates of appealability in habeas corpus cases.
I know that the Advisory Committee on Criminal Rules has been looking into possible
revision of the habeas corpus rules. Should we also be looking into the advisability of
uniform national rules for certificates of appealability in habeas corpus?

For your information, I enclose a memorandum prepared by our chief
staff attorney in the Third Circuit on the various practices in the Courts of Appeals.
I also enclose a local appellate rule recently adopted by the Third Circuit, local district
court rules recently adopted in our circuit, and a model rule that was prepared by a
Third Circuit Death Penalty Task orce.

Sincerely,

Anthony J. Scirica
AJS:dm

Enclosures

cc: Professor Dan Cocquilette
Professor Patrick J. Schiltz
Professor David A. Schlueter
Peter McCabe
John K. Rabiej



TO: Judge Scirica
FROM: Marcy Waldron
RE: Practices in Other Circuits on Certificate of Appealability
DATE: November 12, 1999

Per your request attached are (1) an updated summary of the practices in cappcases in the courts of appeal; (2) the local rules on habeas cases from the districts in ourcircuit; (3) the model local rule for death penalty cases drafted by the Death Penalty TaskForce. Chief Judge Becker circulated the model local rule to all the chiefjudges of thedistrict courts in our circuit and all the chiefjudges of the circuit courts of appeal. I notethat at the district court level there are national rules for habeas cases. See Rules
Governing Habeas Corpus Cases Under Section 2254 and Rules on Motion AttackingSentence Under Section 2255, which are placed after the Rules of Civil Procedure in mostvolumes.

Most circuits decide the capp issue before briefing. If capp is granted, mostcircuits appoint counsel only if the case is complex. I don't think there should be anational rule on appointment of counsel. There is considerable difference as to how manyjudges a capp request is submitted to. Of the circuits responding to my e:mail, the 1st,3rd, 8th and DC circuits submit the request to a 3 judge panel; the 5th and 6th, to onejudge. The 7th and 10th responded that it takes one judge to grant and two to deny.Section 2253, both before and after AEDPA, provides that "a" circuit judge may grant acertificate. In In re Burwell, 350 U.S. 521, 522 (1956), the Court approved of localvariation as to how many judges are needed to decide the issue:

It is for the Court of Appeals to determine whether such an application to
the court is to be considered by a panel of the Court of Appeals, by one ofits judges, or in some other way deemed appropriate by the Court of
Appeals within the scope of its powers. It is not for this Court to prescribehow the discretion vested in a Court of Appeals, acting under 28 U.S.C. §
2253, should be exercised. As long as that court keeps within the bounds ofjudicial discretion, its action is not reviewable.

(citations omitted).

Finally, there is great variation as to what short form to use for "certificate ofappealability". The 1st and 3rd circuits use "capp"(3rd) or "cap"(lst). Most others useCOA, but the 11th seems to use CA. I used "certificate" in the summary to avoid thisproblem.



Is the question of a certificate of appealability considered before or after briefing:

1st Circuit - Before briefing in all cases. If the district court granted as to some, but notall, issues, the petitioner may seek expansion of the issues from the court of appeals
before briefing

2nd Circuit - In most cases before; rarely after briefing.

3rd Circuit - In most cases before. Both parties are notified by letter that the case will besubmitted to a motions panel to decide the question of whether a certificate should begranted. They are given opportunity to submit letter argument in favor of or in oppositionto issuance of a certificate, but this is not required. If appellant submits nothing, thenotice of appeal is construed as a request for a certificate. The government usuallydoesn't file anything. Sometimes the court directs the government to file a response, e.g.if the court is considering summary reversal. Rarely after briefing; usually only indifficult cases or if there is a question of whether a capp is necessary.

4th Circuit - In non-death penalty habeas appeals, the cases are automatically screened offthe calendar, an informal briefing schedule is established, and the cases are routed to thestaff attorneys office. In the routine case, relief is denied along with the denial of acertificate. If the assigned panel desires oral argument, a certificate will issue to advisethe attorney (either appointed or retained) as to the issues to be formally briefed. In deathpenalty appeals, the cases are assigned to a panel. If counsel are present, the panelgenerally decides the certificate question along with the merits following formal briefing.If the inmate is pro se, a capp decision will be made in advance of the decision on themerits if the panel desires appointment of counsel. Under such circumstances, thecertificate defines the issues upon which the panel desires briefing and argument.

5th Circuit - Appellant must file brief in support of certificate request; case is dismissed ifappellant fails to file brief. Appellee files brief only if certificate granted

6th Circuit - Always before. The notice of appeal is considered a request under the rulefor a certificate. If the appellant filed a motion it is considered, otherwise, everything inthe record is reviewed with or without a motion. Can never recall an opposition to acertificate being filed.

7th Circuit - Before briefing. Respondents are not required to do respond, but sometimesthey will file motions to dismiss the appeal or motions in opposition to the issuance of acertificate.



8th Circuit - Before briefing. Often the petitioner/movant has simply filed a notice ofappeal with the district court which is construed as an application for a certificate, sothere is nothing other than the pleadings filed in the district court in support of the sec.2254 petition or sec. 2255 motion.

9th Circuit - Before briefing. In noncapital cases, based on the record below and theoptional motion/response. In capital cases, based on the record below and mandatorymotion/response. If district court grants a certificate as to some issues, appellant mayapply to court of appeals for expansion of the certificate.

10th Circuit - In noncapital cases, whether a certificate should issue is usually decidedafter the appellant has filed his/her merits brief, but before the appellee has filed a brief.In rare instances, where the case is complex and the panel believes briefing from thegovernment would assist the panel, the panel may order a merits brief from the appelleebefore ruling on whether a certificate should issue.

In capital cases, the court considers whether to grant a more expansive-certificate than didthe district court at two stages. First, at the case management stage, which is before anybriefing, and then again after both parties have filed their merits briefs (the appellant'sbrief usually will discuss why a certificate should be granted on additional issues, but theappellee's brief usually will address only those issues on which a certificate has alreadybeen granted).

11th Circuit - Whether a certificate should issue is decided before briefing. If a certificateis denied the appellant (or non-moving party if there is a grant) is allowed to move forreconsideration with arguments in support. All certificate motions are initially decided bya single judge; the motions for reconsideration, by a panel.

DC Circuit - Often after briefing

Appointment of counsel when certificate ranted:
1st Circuit - No general -rule; probably would be appointed if it was contemplated casewould go to oral argument

2nd Circuit -

3rd Circuit - Automatically if certificate granted and petitioner is indigent

4th Circuit - see above



5th Circuit - Only if the court thinks the case will go to oral argument. This is very rare.The staff attorney memo sufficiently frames the issue for the court.

6th Circuit - No general rule; depends on complexity of case.

7th Circuit - No general rule, not routinely done. Depends on complexity of the case andwhether the judges think oral argument would be helpful.

8th Circuit - Counsel is routinely appointed after a certificate is granted

9th Circuit - Only if case is complex

10th Circuit - There is no hard and fast rule. In noncapital cases, counsel willbe appointed based on the complexity of the issues raised, the adequacy of the pro sebrief, the likelihood of oral argument, etc. In capital cases, the appellant is virtuallyalways already represented by counsel.

11th Circuit - In all cases, appointment of counsel depends upon the complexity of thecase, whether appellant raises an important novel issue, and the adequacy of theappellant's brief. It is rarely necessary to appoint counsel in these cases.

DC Circuit - Routinely appointed, though still must go to a panel





LOCAL CIVIL AND CRIMINAL RULES OF THE UNITED STATES DISTRICT
COURT FOR THE
DISTRICT OF NEW JERSEY
LOCAL CIVIL RULES
Copr. C West Group 1999. No claim to orig. U.S. govt. works.
Current with amendments received through 7-15-1999

CIV. RULE 81.2 HABEAS CORPUS AND MOTIONS UNDER 28 U.S.C.S 2255

(a) Unless prepared by counsel, petitions to this Court for a writ of habeas corpus andmotions under > 28 U.S.C.S 2255 shall be in writing (legibly handwritten in ink ortypewritten), signed by the petitioner or movant on forms supplied by the Clerk. Whenprepared by counsel, the petition or motion shall follow the content of the forms.
(b) If the petition or motion is presented in forma pauperis it shall include an affidavit(attached to the back of the form) setting forth information which establishes that thepetitioner or movant is unable to pay the fees and costs of the proceedings. Whenever aFederal, State, or local prisoner submits a civil rights complaint, petition for a writ of-habeas corpus, or motion for relief under > 28 U.S.C.S 2255 and seeks in forma pauperisstatus, the prisoner shall also submit an affidavit setting forth information which

establishes that the prisoner is unable to pay the fees and costs of the proceedings andshall further submit a certification signed by an authorized officer of the institutioncertifying (1) the amount presently on deposit in the prisoner's prison account and, (2) thegreatest amount on deposit in the prisoner's prison account during the six-month periodprior to the date of the certification. The affidavit and certification shall be in the formsattached to and made a part of these Rules as Appendix P. The Clerk shall reject anycomplaint, petition or motion which is not in full compliance with this requirement.
(c) If the prison account of any petitioner or movant exceeds $200, the petitioner ormovant shall not be considered eligible to proceed in forma pauperis.
(d) The respondent shall file and serve his or her answer to the petition or motion notlater than 45 days from the date onr which an order directing such response is filed with

the Clerk, unless an extension is granted for good cause shown. The answer shall includethe respondent's legal argument in opposition to the petition or motion. The respondentshall also file, by the same date, a certified copy of all briefs, appendices, opinions,
process, pleadings, transcripts and orders filed in the underlying criminal proceeding orsuch of these as may be material to the questions presented by the petition or motion.(e) Each party in any habeas corpus proceeding or motion under > 28 U.S.C. S 2255 in-which the imposition of a death sentence is challenged shall file a "Certificate- of DeathPenalty Case" with the initial petition, motion or other pleading. This Certificate shallinclude the following information:
(1) names, addresses and telephone numbers of parties and counsel;
(2) if set, the proposed date of execution of sentence; and



(3) the emergency nature of the proceedings.
'Upon docketing of any initial petition, motion or other pleading, the Clerk shall transmita copy of the Certificate, together with a copy of the petition, motion or other initialpleading to the Clerk of the Third Circuit Court of Appeals.
(f) A Certificate of Death Penalty Case shall be filed with the Clerk by the United StatesAttorney for the District of New Jersey upon return of a verdict of death in a Federal

criminal case.
(g) Upon entry of an appealable order, the Clerk and appellant's counsel will prepare therecord for appeal. The record will be transmitted to the Third Circuit Court of Appealswithin five days after the filing of a notice of appeal from the entry of an appealable orderunder > 18 U.S.C. S 3731, > 28 U.S.C. S 1291 or > 2-8 U.S.C. S 1292(a)(1), unless theappealable order is entered within 14-days of the date of a scheduled execution, in whichcase the

record shall be transmitted immediately by an expedited means of delivery.

[Effective April 1, 1997.]



LOCAL RULES OF THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF
PENNSYLVANIA
LOCAL RULES OF CIVIL PROCEDURE
Copr. C West Group 1999. No claim to orig. U.S. govt. works.

Current with amendments received through 6-1-1999

RULE 9.3 PETITIONS FOR WRIT OF HABEAS CORPUS AND MOTIONS
PURSUANT T0O28 U.S.C. S 2255

(a) All petitions for writ of habeas corpus and all motions pursuant to > 28 U.S.C. S2255 shall be filed on forms provided by the Court and shall contain the information
called for by such forms. The required information shall be set forth concisely and
legibly. Ordinarily, the Court will consider only those matters which are set forth on theforms provided by the Court. Any attempt to circumvent this requirement by purportingto incorporate by reference other documents which do not comply with this Rule may
result in dismissal of the petition.

(b) Any petition filed pursuant to > 28 U.S.C. S 2254, or motion filed
pursuant to > 28 U.S.C. S 2255, which does not substantially comply with Rules 2 and 3of the Rules governing petitions and motions filed pursuant to those sections, may bereturned by the Clerk of Court to the petitioner, if a judge of the Court so directs, togetherwith a statement of the reason for its return. A copy of any petition or motion returned
for failure to comply shall be retained by the Clerk.

Effective July 1, 1995.



LOCAL RULES OF THE UNITED STATES DISTRICT COURT FOR THEMIDDLE DISTRICT OF
PENNSYLVANIA
SECTION I
CHAPTER XVIII. HABEAS CORPUS AND MOTIONS ATTACKING SENTENCEAND APPEALS
WHERE PARTY IS INCARCERATED
Copr. C West Group 1999. No claim to orig. U.S. govt. works.

Current with amendments received through 6-1-1999

LR 83.32 PETITIONS FOR WRIT OF HABEAS CORPUS AND MOTIONSPURSUANT TO 28 U.S.C S 2255

LR 83.32.1 Form of Petitions and Motions. Petitions for a writ of habeas corpus bypersons detained in custody pursuant to the judgment of a federal or state court, andpersons who are in custody and may-be subject to future custody pursuant to the judgmentof a federal or state court and motions filed pursuant to > 28 U.S.C. S 2255 (attacking asentence imposed by this court) shall be in writing and the facts and statements thereinverified under penalty of perjury by the petitioner's signature. Unless prepared bycounsel, such petitions and motions shall be on standard forms supplied, upon request, bythe clerk of court. If prepared by counsel, standard forms are not necessary, but thepetition must include the same information and material as contained in the standardform.

LR 83.32.2 Reference to Governing Rules. The rules governing cases and proceedingsunder > 28 U.S.C. § 2254 and > 2255, as approved in P.L. 94426, dated September 28,1976, as amended, hereby become part of the local rules and procedures of this district.Such rules are set forth in > 28 U.S.C. § -2254 and > 2255.

LR 83.32.3 In Forma Pauperis Proceedings.
(a) Affidavit Required. A petitioner or movant seeking to proceed in forma pauperismust complete -the, in forma pauperis affidavit or declaration attached at the back of thepetition for a writ of habeas corpus and shall set forth information which establishes,pursuant to > 28 U.S.C. S 1915, that he or she is unable to pay the fees and costs, or givesecurity therefor. In the absence of exceptional circumstances, leave to proceed in formapauperis may be-denied if the value of the money anad securities in the petitioner'sinstitutional account exceeds fifty dollars ($50.00).

(b) Warden's Certificate. Under Rule 3 of the-rules governing S> 2254 cases acertificate of the warden or other appropriate officer of the institution in which thepetitioner is confined is required in addition to the affidavit or declaration of poverty.



Such a certificate is provided at the end of the standard form for filing S> 2254 cases,and this certificate must be completed and returned with the forms. The certificate maybe considered by the court in acting upon the request to proceed in forma pauperis.

LR 83.32.4 Addresses and Reference of Petitions and Motions. Petitions and motionsshall be addressed to the Clerk of the United States District Court for the Middle Districtof Pennsylvania. Petitioners or movants shall send to the clerk-an original and a sufficientnumber of copies of the completed petition or motion for service on all namedrespondents. A petition or motion addressed to an individual judge 'shall be directed tothe clerk of the court for processing. Whenever possible, successive petitions andmotions by a person in custody shall be directed by the clerk to the judge who handledprior petitions and motions by such person.

Effective April 15, 1997.

WEST'S PENNSYLVANIA RULES OF COURT
LOCAL RULES OF THE UNITED- STATES DISTRICT COURT FOR THE MIDDLEDISTRICT OF
PENNSYLVANIA
SECTION I
CHAPTER XVIII. HABEAS CORPUS AND MOTIONS ATTACKING SENTENCEAND APPEALS
WHERE PARTY IS INCARCERATED
Copr. C West Group 1999. No claim to orig. U.S. govt. works.

Current with amendments received through 6-1-1999

LR 83.33 TIME FOR APPEAL WHERE PARTY IS INCARCERATED

When it appears that a party who' is incarcerated has delivered a notice of appeal withinthirty (30) days after the entry of a civil judgment to the authorities in charge of thatparty's incarceration, the time for filing the notice of appeal is extended for a period not toexceed thirty (30) days in order to allow for the handling and transmission of the notice ofappeal by the authorities to the clerk of the court.

Effective April 15,,1997.



LOCAL RULES OF THE UNITED STATES DISTRICT COURT FOR THEWESTERN DISTRICT OF
PENNSYLVANIA
LOCAL CIVIL RULES OF COURT
Copr. C West Group 1999. No claim to orig. U.S. govt. works.

Current with amendments received through 6-1-1999

LR 9.1 STANDARD FORM FOR HABEAS CORPUS PETITIONS AND MOTIONS

Proceedings for habeas corpus under > 28 U.S.C. 2254 and proceedings to vacatesentence under > 28 U.S.C. 2255 shall be in accordance with the rules promulgated withrespect to such proceedings by the Supreme Court and modified by the Congress by P.L.94-426 and P.L. 94-577, effective February 1, 1977.
A. Petitions and motions in such proceedings shall be in substantially the formsprescribed by the court, copies of which forms shall be made available by- the clerk uponrequest.
B. The district attorney or an assistant of the county where the petitioner was sentencedor is being held shall represent and appear for respondent in all cases arising under statelaw.

Effective June 1, 1997.

WEST'S PENNSYLVANIA RULES OF COURT
LOCAL RULES OF THE UNITED STATES DISTRICT COURT FOR THE WESTERNDISTRICT OF
PENNSYLVANIA
LOCAL CIVIL RULES OF COURT
Copr. C West Group 1999. No claim to orig. U.S. govt. -works.

Current with amendments received through 6-1-1999

LR 9.3 TIME FOR FILING APPEAL BY PRISONERS
In habeas corpus and all civil matters, the time for filing a formal notice of appeal by aprisoner shall be automatically extended for a period not to exceed 30 days beyond thetime required by > Rule 4 of the Federal Rules of Appellate Procedure, where it 'appearsthat the papers filed by a prisoner show that he/she had delivered his/her notice of appealto the prison authorities within 30 days after the date of the judgment from which theappeal is taken.

Effective June 1, 1997.



MODEL LOCAL RULE
GOVERNING PETITIONS UNDER 28 UOS.C. § 2254 AND MOTIONS TOVACATE SENTENCE UNDER 28 U.S.C. § 2255 IN DEATH PENALTY CASES

1. All petitions for a writ of habeas corpus under 28 U.S.C. § 2254 and motions to vacatesentence under 28 U.S.C. § 2255 must be accompanied by a cover sheet that lists:

a. petitioner's full name and prisoner number; if prosecuted under a
different name or alias that name must be indicated

b. name of person having custody of petitioner (warden, superintendent,
etc.)

c. petitioner's address

d. name of trial judge

e. court term and bill of information or indictment number

f, charges of which petitioner was convicted

g. sentence for each of the charges

h. plea entered

i. whether trial was by jury or to the bench

j. date of filing, docket numbers, dates of decision and results of direct
appeal of the conviction.

k. date of filing, docket numbers, dates of decision and results of any state
collateral attack on a state conviction including appeals

1. date of filing, docket numbers, dates of decision of any prior federal
habeas corpus or § 2255 proceedings, including appeals

m. name and address of each attorney who represented petitioner,
identifying the stage at which the attorney represented the litigant



2. A petition for writ of habeas corpus under 28 U.S.C. § 2254 or motion to vacate
sentence under 28 U.S.C. § 2255 in a death penalty case

a. must list every ground on which the petitioner claims to be entitled to
relief under 28 U.S.C. § 2254 (or § 2255 for federal prisoners) followed by
a concise statement of the material facts supporting the claims;

b. must identify at what stage of the proceedings each claim was exhausted
in state court if the petition seeks relief from a state court judgment;

c. must contain a table of contents if the petition is more than 25 pages;

d. may contain citation to legal authority that form the basis of the claim.

3. Petitioner must file, not later than 60 days after the date of the filing of the petition
under § 2254 or motion to vacate sentence under § 2255, a memorandum of law insupport. The memorandum of law must

a. contain a statement of the case;

b. contain a table of contents if it is more than 25 pages;

4. The petition/motion and memorandum together must not exceed 150 pages

5. All documents filed must be succinct and must avoid repetition.

6. Respondent need not file a response until the memorandum of law is filed.

a. The response must not exceed 150 pages

b. The response must contain a table of contents if it is more than 25 pages.

- c. The response must be filed within 60 days of the filing of the memorandum oflaw.

7. Any reply to the response must be filed within 21 days of the filing of the response andmay not exceed 30 pages.

8. Upon motion and for good cause shown, the judge may extend the page limits for anydocument.



9. Upon motion and for good cause shown, the judge may extend the time for filing anydocument.

10. The petitioner must file with the Clerk of the District Court a copy of the "Certificateof Death Penalty Case" required by Third Circuit L.A.R. Misc. 111.2(a). Upon
docketing, the clerk of the district court will transmit a copy of the certificate, togetherwith a copy of the petition to the Clerk of the Court of Appeals as required by ThirdCircuit L.A.R. Misc. I11.2(a).

11. Upon the entry of a warrant or order setting an execution date in any case within thegeographical boundaries of this district, and in aid of this court's potential jurisdiction, theclerk is directed to monitor the status of the execution and any pending litigation and toestablish communications with all parties and relevant state and/or federal courts.
Without further order of this court, the clerk may, prior to the filing of a-petition, directparties to lodge with this court (1) relevant portions of previous state-and/or federal courtrecords, or the entire record, and (2) pleadings, briefs, and transcripts of any ongoingproceedings. To prevent delay, the case may be assigned to a judge, by the same
selection process as for other cases, up to 14 days prior to the execution date. Theidentity of the judge assigned shall not be disclosed until a petition is actually docketed.

12. In accordance with Third Circuit L.A.R. Misc. 111.3(b), at the time a final decision isentered, the court shall state whether a certificate of appealability is granted or denied. Ifa certificate of appealability is granted, the court must state the issues that merit thegranting of a certificate and must also grant a stay pending disposition of the appeal,except as provided in 28 U.S.C. § 2262.

Comment:

The standard forms have proved inadequate for complex death penalty
cases. The purpose of the rule is to supplement the Rules Governing §
2254 Cases and Rules Governing § 2255 cases so that the court and the
parties can identify the issues at an early stage ,of the proceedings. The
word petitioner refers to the party who files a petition under 28 U.S.C. §
2254 or a motion to vacate sentence under 28 U.S.C. § 2255. The Rule
should be applied flexibly. The court should notify petitioners of
deficiencies in filings and provide a reasonable opportunity to correct
defects before issuing an order of dismissal for failure to comply with the-
Rule. The requirement that the petition and/or memorandum of law identify
how a claim has been exhausted in state court should not be interpreted topreclude a petitioner from arguing in additional filings that the claim has
been exhausted in a proceeding different from the one identified in the
initial petition.



22.2 Statement of Reasons for Certificate of Appealability

At the time a final order denying a petition under 28 U.S.C. § 2254 or § 2255 isissued, the district judge shall make a determination as to whether a certificate of
appealability should issue. If the district judge issues a certificate, the judge shall state thespecific issue or issues that satisfy the criteria of 28 U.S.C. § 2253. If 'an order denying apetition under § 2254 or § 2255 is accompanied by an opinion or a magistrate judge's
report, it is sufficient if the order'denying the certificate references the opinion or report.

Slid ~ iiohed\i XI

Source. F.R.A.P. 22

Cross-references: 28 U.S.C. §§ 2253, 2254, 2255; F.R.A.P. 22

Committee Comments: T'echnical changes were made to con-form to the Antiterrorism
and Effective Death Penalty Act. This rule takes no position on
the question of whether a district court can grant or deny a
certificate of appealability.



22.5 Application for Authorization to File a Second or Successive Petition Under
28 U.S.C. §2254or 2255

(a) !

~h~j Gorjud in
authorization. to file a second or v jucesettioiz uinder28 U.S.C. § 254 or § 2255 TIMES

~j~I~W~nmust be accompanied by:

(1)- a memorndm, nt cxeedin 15 pge, lerl statighwtes andarso
24()ander 255ars aisied

Aid the proposed new § 2254 or § 2255 petition;

(3g) copies of all prior § 2254 or § 2255 petitions;

(4y) copies of the docket entries in all prior § 2254 or § 2255 proceedings;

(52) copies of all magistrate judge's reports, district court opinions and ordersdisposing of the prior petitions; and

(6§) any other relevant documents.

(b) - M Knot exceeding 15 2pages, clearly stating how the standards of § 2244(b) and/or § 2255 are satisfied

(bk) The movant shall serve a copy of the application for authorization to file asecond or successive petition and all accompanying attachments on the appropriate
respondent.

(evlsAny response to the application must be filed within 7 days of the filing of theapplication with the Clerk.

(dk) If the court determines that the motion and accompanying materials are notsufficiently complete to assess the motion, the court may deny the motion with or withoutprejudice to refiling or may in its discretion treat the motion as lodged, the filing beingdeemed complete when the deficiency is remedied.

(ep The, Clerk shall transmit a copy of any order granting -authorization to file asecond or successive petition to the appropriate district court together with a copy of the -petition.

(fp No filing fee is required for an application to file a second or successive petition.
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REED SMITH SHAW & MCCLAY LLP

Writer's Direct Numbers: 
435 Sixth Avenue

Phone 412-288-3088 Pittsburgh, Pennsylvania 15219-1886

Fax412-288-3063 P 428-3 1

wtmcgoug~rssm.,comn 
Phone: 412-288-313
Fax: 412-288-3063

August 14, 2000

Honorable Will L. Garwood

United States Circuit Judge

903 San Jacinto Boulevard

Suite 300
Austin, TX 78701

RE:- ADVISORY COMMITTEE ON APPELLATE RULES

Dear Judge Garwood:

At the last meeting of our committee, 
I volunteered to

look into the allegation that 
the term "President's Day" in FRAP

26 and FRAP 45 should more properly 
be "Washington's Birthday."

Toward that end, I enclose a memorandum prepared 
by Aaron

Potter, now a third year law 
student at Notre Dame and, until

recently, a summer associate 
at Reed Smith.

I encouraged Aaron to have'some 
fun with the

assignment and, as I think you will see, he 
did. Perhaps most

interesting, at least to me, was the intensity 
of some people's

feelings about this issue as 
reflected in some of-the additional

material Aaron retrieved from 
the internet -- and which I could

supply to committee upon request.-

In any event, I would appreciate 
the inclusion of this

memorandum in the next batch 
of materials distributed-to 

the

committee as well as its listing 
on our next agenda. We can

decide at that, time whether 
further action by the committee 

is

in order.

Best Regards,

W. Thomas McGough, Jr.

WTMcG,Jr.:mal
cc: John K. Rabiej, Chief (w/encl.)

Aaron Potter (w/encl.)
Carol Ann Mooney (w/encl.)
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REED SMITH SHAW & Mc CLAY LLP

MEMORANDUM

TO: W. Thomas McGough, Jr., Esquire DATE: 8/11//2000

FROM: Aaron Potter

RE: Washington's Birthday vs. Presidents' Day in the Federal Rules of

Appellate Procedure

First in war, first in peace, and first in the hearts of his countrymen.

- -Congressman Richard Henry Lee,

shortly after the death of George Washington

There's hope a great man's memory

may outlive his life half a year.

-Shakespeare, Hamlet

When the birthday of Washington shall be forgotten,

liberty will have perished from the earth.

-President James Buchanan

December of 1999 marked the 2 00th year since the death of George Washington.

The memory of this great man has survived the second millennium, but we may wonder whether

it will endure the third. Though our country has observed Washington's Birthday as a national

holiday for well over a century, subtle forces are now undermining this memorial to our

Founding Father. Formerly inchoate, these forces have now established a beachhead in the

Federal Rules of Appellate Procedure, which - since 1995 - have referred in Rules 26 and 45

to "Presidents' Day."

Recently, the Advisory Committee on the Federal Rules of Appellate Procedure

received a letter from Jason Bezis, a law student at Boalt Hall School of Law, who pointed out
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that the federal holidays statute' still identifies the third Monday in February as Washington's

Birthday. 2 In his letter Mr. Bezis alleged that Appellate Rules 26 and 45 incorrectly designate

Washington's Birthday as Presidents' Day. While recognizing that Mr. Bezis must have too

much leisure time on his hands, the Advisory Committee decided this discrepancy merited

further investigation. Why had it decided in 1995 to change the designation of Washington's

Birthday to Presidents' Day? Whatever the reason for the change, which designation would be

correct?

The answers to these questions require some historical background. President-

Chester Arthur made Washington's Birthday a national holiday in 1885. It was to be celebrated

on February 22, which was probably the day Washington was born.3 The United States observed

Washington's birthday on February 22 until 1968, when Congress passed the Monday Holiday

Law.4 This enactment retained the title Washington's Birthday but moved its observance to the

third Monday in February. And so it has remained since.

But popular culture, not content to detach President Washington's special day

from February 22 to create a three-day weekend, has further demoted the Founder of Our

Country. Since 1968, common usage has referred to the holiday as Presidents' Day -

See id. § 6103(a) ("The following are legal public holidays: ... Washington's Birthday, the

third Monday in February.").
2 In this letter Mr. Bezis also complained that the same Appellate Rules (26 and 45) mistakenly

name the holiday "Birthday of Martin Luther King, Jr." as "Martin Luther King, Jr.'s Birthday" and place

an inappropriate apostrophe in "Veterans Day." He was correct (compare 5 U.S.C. § 6103(a) (1994) with

FED. R. APP. P. 26 & 45), but the Appellate Committee deemed these peccadilloes negligible.

Regarding uncertainty surrounding the actual date of Washington's birthday, the legislative

history of the 1968 Monday Holiday Law notes the following:

In recommending that Washington's birthday be observed on the third

Monday in February, the committee took note of the fact that the exact

date of Washington's birth is subject to conjecture. He was reported to

have been born on February 11 according to the calendar in effect at the

time of his birth. However, when the United States adopted the

Gregorian Calender in 1752 all dates were advanced 11 days. Yet,

according to Douglas' "America~n Book of Days," Washington's birthday

was first celebrated on February 12 at the direction of Compte de

- Rochambeau, commander of the French forces during the American

Revolution. -

S. REP. No. 1293 (1968), reprinted in 1968 U.S.C.C.A.N. 2335, 2337.

This law is codified at 5 U.S.C. § 6103 (1994).
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commemorating Washingtoff's birthday, Lincoln' s February 12th birthday, and, in some

accounts, Franklin Roosevelt's January 30th birthday. Some states, too, have legally designated
5~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

the holiday as Presidents' Day.5

Congress has been aware of the shift in usage, and has even (accidentally) written

Presidents' Day into at least one statute. As originally written this statute - designated the 1999

Nation's Capital Bicentennial Designation Act6 "established] the snt'Dy holiday in

the year 2000 as a day of national celebration for the 2 00th anniversary Washington, D.C."7

Congress later realized and corrected its error by striking out the incorrect title and inserting the

correct: "the Washington 's Birthday holiday."8 Still, not all members of Congress are so friendly

to the holiday's age-honored title. Bills have recently been introduced that would change it to

Presidents' Day.9 Congress, however, has stood firm: The name of the holiday is Washington's

Birthday.

Some members of Congress are trying to reverse the drift toward Presidents' Day.

A bill recently introduced to the Senate deplores "efforts to degrade George Washington's

Birthday into an amorphous and ultimately meaningless 'Presidents Day' holiday"10 and proposes

that Congress reaffirm the holiday as Washington's Birthday. Another bill would honor our First

President by "requiring all entities and officials of the United States Government, as well as

federally funded publications, to refer to [the] day as 'Washington's Birthday."'1' Though

See ALASKA STAT. § 44.12.010 (Mitchie 2000); ARIZ. REV. STAT. § 1-301 (2000)

("Lincoln/Washington Presidents' Day"); DEL. CODE ANN. tit. 1, § 501 (2000); RAW. REV. STAT. § 8-1 -

(2000); 205 ILL. COMP. STAT. 630/17 (West 2000); NEB. REV. STAT. ANN. § 25-2221 (Mitchie 2000);

N.M. STAT. ANN. § 12-5-2 (Mitchie 2000); N.D. CENT. CODE § 49-23-01 (2000); OKLA. STAT. tit. 25, §

82.1 (2000); OR. REV. STAT. § 187.010 (1997); 44 PA. CONS. STAT. § 11 (1999); TEX. GOV'T CODE

ANN. § 662.003 (2000); UTAH CODE ANN. § 63-13-2 (2000) ("Washington and Lincoln Day"); WASH.

REV. CODE ANN. § 1.16.050 (2000). But see MASS. ANN. LAWS ch. 6, § 15VV (2000) (establishing May

29 as Presidents' Day, in honor of the foLr United States presidents who were ftom Massachusetts).

Pub. L. No. 105-100 § 147, 111 Stat. 2180 (1997).

Id. (emphasis added).
8 Pub. L. No. 105-277 6 163, 112 Stat. 2681-149 (1998).

See, e.g., S. 429, 106 Cong. (1999) (proposing that the holiday be designated Presidents' Day

in honor of Washington, Lincoln, and Roosevelt).

10 S.S. Res. 543, 106"' Cong. (1999).

145 CONG. REC. S4897 (daily ed. May 6, 1999) (statement of Senator Warner, introducing the

George Washington Bicentennial Act of 1999, S. 978, 106"' Cong. (1999)).
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Congress has not adopted these proposals, it has nevertheless chosen to maintain the name, and

the meaning, that President Arthur gave the holiday long ago.

One-hundred and ten years after the inception of the holiday, the Advisory

Committee (in an October 20, 1995 meeting') considered whether it should follow the drif of

public usage and remove Washington's Birthday from the Appellate Rules. At that meeting Mr.

Bryan Garmer, a consultant to the Standing Committee, proposed changing the holiday's title as

part of the original comprehensive stylistic revision of the Appellate Rules. A footnote in Mr.

Gamner's report said the change was a "necessary update." Judge Easterbrook, the liaison from

the Standing Committee, asked where the apostrophe should appear in the holiday's title

whether it should be "President's" or "Presidents'." The Advisory Committee chose the latter,

since more than one president was implicated. Someone asked Mr. Garner from what authority

the change had come. He explained that he had followed the Random House Dictionary's

designation of Washington's Birthday as Presidents' Day.'3 Professor Carol Mooney, the

Advisory Committee's reporter, commented that the statute14 actually said Washington's

Birthday; this produced a laugh, but nothing more. The Advisory Committee then approved the

change, accepting Mr. Garner's implicit explanation that Presidents' Day was more current and

reflected existing practices.

The Random House Dictionary, Mr. Gamer's authority for the revision, assumes

that the text of the Monday Holiday Law changed Washington's Birthday to Presidents' Day.

The dictionary defines Washington's Birthday as follows: "(1) February 22,formerly observed as

a legal holiday in most states of the United States in honor of the birth of George Washington.

(2) See Presidents' Day."' 5 It defines Presidents' Day as "the third Monday in February, a legal

holiday in the United States, commemorating the birthdays of George Washington and Abraham

2The wrtten minutes of this meeting only summarize the proceedings. The account presented

here is derived from the audio recording of the meeting, as related by John K. Rabiej, Chief of the Rules

Committee Support Office of the Administrative Office of the United States Courts.

See THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 2145 (2d ed. 1987)

(hereinafter DICTIONARY) (defining "Washington's Birthday"); id. at 1530 (defining "Presidents' Day").

14 Professor Mooney was apparently referring to 5 U.S.C. § 6103 (1994).

DICTIONARY, supra note 13, at 2145 (emphasis added).
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Linc~oln." 16 But the dictionary is wrong. Presidents' Day is not a federal holiday, and only a

handful of states have legally adopted it. 17

At present, the Federal Rules of Appellate Procedure are the only federal

procedural rules to use the term Presidents' Day. Washington's Birthday is used by the Federal

Rules of Civil Procedure (Rules 6 and 77), the Federal Rules of Criminal Procedure (Rules 45

and 56), the Federal Rules of Banu (ptcy Procedure ule 9006), the Rules of the United States

Court of Appeals for Veterans Claims (Rule 26), the Rules of Practice and Procedure of the

United States Tax Court (Rule 25), the Rules of the United States Court of International Trade

(Rules 6 and 82), and the Rules of the United States Court of Federal Claims (Rules 6 and 77).

Thus, to the extent the Advisory Committee aspired in 1995 to initiate a trend, its

leadership has apparently gone without federal followers. The 1995 change remains a novelty, a

widowed precedent that conflicts with the federal statute. Absent an unlikely change of heart by

Congress, the Advisory Committee should consider amending Rules 26 and 45 to restore the

designation of the holiday. as Washington's Birthday.

16 Id. at 1530 (emphasis added).
See supra footnote 5 (listing states that have formally adopted the title Presidents' Day).
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JASON A. BEZIS
2100 Channing Way #408

Berkeley, CA 94704

bezusja~boalI~ffllerkele-y edu

(510) 664-0786 
6D, APIA4

January 23, 2000

Mr. Peter G. McCabe
Secretary, Committee on Rules of Practice & Procedure

of the Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Building

One Columbus Circle, N.E.

Washington, DC 20544

Dear Mr. McCabe:

I have written to call to your attention three technical errors which appear in the Federal Rules of-

Appellate Procedure. at Rule 26 (Computing and Extending Time) and at Rule 45 (Clerk's Duties), as

amended by the Supreme Court Order of April 24, 1998, which took effect on December 1, 1999-

First, the lists of legal holidays in Rule 26(a)(4 ) and in Rule 45(a)(2) erroneously substitute "Presidents'

Day" for "Washington's Birthday". According to Title 5, U.S.C. § 6103(a), `Washingt=-s BirtfY"

is the official designation for the legal public holiday commemorated on "the third Monday im February".

Second, Rule 26(a)(4) and Rule 45(a)(2) misname the legal holiday commemorated on the hid

Monday in January as "Martin Luther King, Jr.'s Birthday". Title 5, U.S.C. § 6103(a) desigzgptcs Hat

holiday as "Birthday of Martin Luther King, Jr." Finally, Rules 26 and 45 erroneously incuide an

apostrophe in "Veterans Day"; the official designation does not have one.

I request that the appropriate entity within the Judicial Conference (possibly the Advisory Committee

on Appellate Rules) please inlvestgat my claim and order the necessary technical corrections te Rules

26 and 45 at the next revision.

Please feel free to contact mc at (5 10) 664-0786 or at the above e-mail address for more jnfornatdon.

Sincerely yours,

Jason A. Bezis

Student Boalt Iall School of Law,

University of California at Berkeley

Enclosures



02/24/00 11:07 FAX 202 502 1755 ADNIN U.S. COURT U4f U/0

Rule 25 RULES OF APPELLATE PROCEDURE i"

"ide faster delivery than Firat-lass Mail; therefore, there Day, Labor Day, Columbus Day, Veterans' Day, Ion
should be no objection to the use of commercial coriers as Thanksgivin Day, Christmas Day, and any other in May and

long ae they are reliable. In order to make use of the day declared a holiday by the President, Congress, rather tid t

mailbox rule when using a commervial carrier, the amend- or the stat in which is located eitber the distroNo ve secr d

ment requires that the filer employ a carfier who udtke 
o 

tt rnder he ce jud ent or nfc3 D

to deliver the document in no more than three calendar day cmei 
pendence Day

The threa-calenar-day period coordinates with the three- order,-o the cief's pripalofe, be observed o1

day extension provided by Rule 26(c)l (b) Extending Time. For good cause, the couEt

Subdivision (c). The amendment periita service by may extend the time prescribed, by these rules or by

commercial carrier if the carrier is to deliver the paper to the its order to perform any act, or may perrint an act to The Bihthd.

party being served within three days of the carrier's receipt be done -ater that time expires. But the court may list of nationa

of the paper. The amendment also expresses a desire that - not extend the time to fMe: Rule 26(c) is

when reasonable, service on a party be accomplished by a
manner as expeditious as the manner used to file the paper (1) a notice of appeal (except as authorized im

with the court When a brief or motion is filed with the Rule 4) or a petition for permission to appeal; or

court by hand delivering the paper to the clerkls ofce, or br (2) a notice of appeal from Dr a petition to enjoin,

overnight courier, the copies should be served on the other set asie spen, modif.y, enforee, or otherwise Proc

parties by an equally expeditious maxiner-mning either review an order of an administrve agency, board, and Rue

by personal service, if distance pernita, or by overnight commission, or o =cer of the United States, unless Wich

courier, if mall delivery tothe party is nmot ordinarily accom- ~ei ~ac

pushed overnight. The reasonableness standard is included specifica~ly authorized by law.. or otier

so that if a paper is hand delivered to the clerk's office for (c) Additional Tite after Service. When a party

iling but the other parties must be served in a different rity, is required or permittd to ad wihin a. prescribed

state, or region, personal service on them ordinarily wifl not period after a paper is served on that party, 3 calen-

be expected_ If use of an equially expeditious manner of dar days are added to the prescribed period unless ti he The azmend

service is not reasonable, use of the next most expeditious . delivered on the date of sec ttedinth mteci to Rule

mannermay be. For enple, if thepaperisfledbyhand paper is dlvr oy t

delivery to the clerk's office but the other parties reside in proof of serice 
make the thre

distant cities, service on thmneed not be personal but in (As amended 3ar. 1,1971, ef. Juy I 1971: Mar. 10, 1986, vice is scicm

most instances should be' by overnight couxier- Even that- eff. July 1, 1986; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, j party being s,

may not be required, however, if the number of parties that 1991, eff. Dec. 1, 1991; Apr. 23, 1996, eff. Dec. 1, 19G; Apr. stated in the

must be served -vould make the use of overnight service too 49 98, eff. Dec. 1, 1998.) 
miner =-.,

costly. A factor that bears upon the reasonableness of A OAiling 
or el

serving parties expeditoimiy is the immediacy of the relidf 
bein seon;

requested. 
19a 

o Adoptio pea o tha s

Subdivision (d). The amendment adds a requement The provisions of this rule are based upon FHCP 5(a), (b) prof on setrh '

that when a brief or appendix is fled by mail or commercial ;,d Ce) [ nile 6a). (b) ad Ce), Federal Rtules of Ciil Poce arn

carrier, the certfdicate of service state the date and manner de]. See also Supreme Court Rule 84 and FRCrF 45 [rule Mthe amnendn

by which the document was mailed or dispatched to the 
three calendar

clerk. Including that information in the certifiate of service 6 Ris 'l 
prescribad or

avois th neessiy fo a eperte crtiicat conernng te , this rtile, read with Rule 21, requires that every request fratamedito

avoids thenecessity for a sepswate certificate concrt the for enlargement of time be made by molton, with proof of count. Wheth!

date and nsnner of Ming- service on al partes. This is the simplest, most convenient a peod, es

service on au parties. This is the~~te paalle di

Rule 26. Computing and Extending Time 
ieof keer a1 partes Wised of develop Boent such ah ei

Rule 26 Compuhng and Extending Time termns of J?>e 27(b) a monl for ernargement, of timue under Sepr 'lli

(a) Computing Time. The following rules apply in Rule 26(b) may be entrtaied and acted upon immediately, ich a pe

computing any period of time specified in these rules subject to the right of mny, party to seek reeonsidertonlir count. CNq

or in any local role, court order, or applicable statute: Thu the rtr 
Comnitt&

(1) Exclude the day of the act, event, or default a i o f course Spel isff if a cot i of te view tat an three calsoda

that begins the period. extension of time sougt befoe expirabon of te pedsd end on Th

(2) Exclude intermediate Saturdays, Sundays, orgnay pesced or as extended by a previous order paper must bi

and legal holidays when the period is less than 7 ought to he granted in effect part as FRCP (b) perita da a

days, unless stated In calendar d~T5.it may grant modoay seking such rele without delaydas

(3) Include the last day of the period unless it is in~ Amendments

a Saturday, Sunday, legal hoiday, or-if the act to The amedment adds Columbus Day to the list of legal Rule 26.1.

be c(one ish1g a paper m cou a day on ch ho to c ton t te A Je 28, 'a0 h o

the weather or other conditions make the clerk's 1968, a St 25, which conslitltad Columbus Day a legal (a

offlice inacessible. holiday effective after January 1, 1971.

(4) As used in this rule, "legal holiday' means The Act, vich amended Title5, T.S.C. § 6103(a), changes &'EstatgIk

'her Y holidays are to he observed. Wash- and~~~o moreg ofNew Year's Day, Martin Luther King, Jr.'s Birth- the day on which cerla olidays are to be observedn Wh- or lirn ot

day, Presidents' Day, Memorial Day, Independece ingti's Birthday, Memorial Day and Ve s Day ae to be

Complele, Annotaton Matnials, a mhl 21 U.SCA.

47T2
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URS OF WORI Ci 61 Ch 61 GENERAL PROVISIONS 5 § 6103

WESTLAW ELECrRONIC RESEARCH
raly, see CJ.JS. Un RESEARCH

eeC.SUn ed SSee WESTLAW guide following the Explanation pages of this volume.

4f hours of service, see CJ.S
1197 etseq.

§ 6103. Holidays
(a) The following are legal public holidays:

New Year's Day, January 1.
n pages of this volumie. Birthday of Martin Luther Kng, Jr., te hird .. i

LuterMri, r.,th thrdMonday in
S January.

consecutive when he deter- Washington's Birthday, the third Monday in February.
agency would be seniousi Memorial Day, the last Monday in May.

d in carrying out its fuincuont
costs would be substantially Independence Day, July 4.

356, 202 C.SL 206, cert9ra Labor Day, the first Monday in September.

S.Ct. 1608, 416 U.S. 905, 401 Columbus Day, the second Monday in October.
Veterans Day, November I 1.

Weather Service (NWS) could
lule its employees from premi. Thanksgiving Day, te fourth Thursday in November.
ifts solely because of occur. Christmas Day, December 25.
olidays where NWS had mt
!rmination that holiday sensi. (b) For thepurpose of statutes relating to pay and leave of employ-
ding was necessary to reduce ees, with respect to a legal public holiday and any other day declared
costs or preserve agency4 to be a holiday by Federal statute or Executive order, the following

;ahagan v. U.S., Cct.C1989, 19
rules apply:

ability of workweek (1) - Instead of a holiday that occurs on a Saturday, the Friday
LaborRelations Council's deca. immediately before is a legal public holiday for-
lays includable in work wuek
Lspectors and starting tim fr (A) employees whose basic workwaeek IS Monday rrough
were issues subject to ncgo[La* Friday; and
en Deparnmeont w of Agricultur . (B) the purpose of section 6309 of this title.

r; Council's decision should b (2) Instead of a holiday that occurs on a regular weekly
as allowing negotiability OflY nonworkday of an employee whose basic workweek is other than
er limits of direction to Sccrc
ional Broiler Council, Inc. v Monday through Friday, except the regular weekly nonworkday
Lbor Relations Council, D.CYV administratively scheduled for the employee instead of Sunday,
F.Supp. 322. the workday immediately before that regular weekly nonworkday

is a legal public holiday for the employee.

7(a), Aug. 19, 1972, 86 his subsection, except subparagraph (B) of paragraph (1), does not
apply to an employee whose basic workweek is Monday through
Oaturday.

9th day after Aug. 19. 9 (c) January 20 of each fourth year after 1965. Inauguration Day, is
15(a) of Pub L. 92-392. sc d 4 legal public holiday for the purpose of statutes relating to pay and

Xctive Dates of 1972 Acts ; 'VC of employees as defined by section 2105- of this title ard
ion 5341 of this tite. :rndididuais employed by the government of the District of Columbia

-mployed in the District of Columbia, Montoomery and Prince Geor-
's Counties in Maryland, Arlington and Fairfax Counties in Virginia,
-nd the cities of Alexandria and Falls Church in Virginia. When
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U.S. Department of Justice

Office of the Solicitor General

The Solicitor General Washington, D.C 20530

March 14, 2000

The Honorable William L. Garwood

United States Court of Appeals

for the Fifth Circuit
903 San Jacinto Boulevard
Austin, Texas 78701

Re: Proposed Amendment to FRAP to Establish a New Rule

Governing " Indicative Rulings " by District Courts

Dear Judge Garwood:

The Department of Justice proposes creation of a new provision in the Federal

Rules of Appellate Procedure (FRAP) to cover the use of a procedure commonlyit

referred to in civil cases by the courts of appeals as seeking an "indicative ruling." An

indicative ruling procedure allows a district court -that has lost jurisdiction over a matter

due to the filing of a notice of appeal to notify the court- of appeals how it would rule on

a motion if it still had jurisdiction. If the district court would grant the motion, the

court of appeals can then remand the matter for entry of a new order. The indicative

ruling is commonly used in the context of a motion that would be filed under Federal

Rule of Civil Procedure 60(b), but it can also be used in an interlocutory appeal when

the district court's ruling is needed on the specific issue appealed.

We are suggesting a new provision in the FRAP to cover this indicative ruling

procedure for civil cases because it is widely employed by the Circuits on the basis of

case law, but is nowhere mentioned in the federal civil or appellate rules. There is no

relevant rule in the FRAP. FRCP 60(a) provides that a district court may grant relief

from a "clerical mistake" while an appeal is pending "with leave of the appellate

court." But the civil rules mention no other situationis and do not explain the

procedure to be used.
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A federal rule is warranted because our experience in dealing with many counsel
in appellate civil cases over the years has revealed that the existence of the indicative
ruling procedure is generally known only by court personnel and attorneys with special
expertise in the courts of appeals. In addition, the Circuits use somewhat differing
procedures, although there appears to be no good reason for local variation.

The indicative ruling procedure is discussed in Smith v. Pollin, 194 F.2d 349
(D.C. Cir. 1952), and is currently used by nearly every Circuit.' Under this
procedure, "when an appellant in a civil case wishes to make a motion for a new trial

on the ground of newly discovered evidence while his appeal is still pending, the proper
procedure is for him to file his motion in the District Court. If that court indicates that
it will grant the motion, the appellant should then make a motion in [the proper court of
appeals] for a remand of the case in order that the District Court may grant the motion
for new trial. " The Circuits that follow this procedure appear to accept that a district
court has some form of jurisdiction to allow it to deny a post-judgment motion, even
though an appeal is pending, but not to grant such a motion. The Ninth Circuit,
however, maintains that the district court has no jurisdiction to entertain a Rule 60(b)
motion, and therefore requires a remand from the court of appeals before a district
court can even deny such a motion.

By contrast, the Second Circuit has on some occasions used a different
procedure. For example, in Haitian Centers Council. Inc. v. Sale. Acting
Commissioner. INS, No. 93-6216 (Oct. 26, 1993), the court declined to use the
indicative ruling procedure and instead dismissed the appeal without prejudice for 60
days. The Second Circuit then reinstated the case in the court of appeals after the
district court had ruled on the relevant motion. We have found this procedure to be

commonly used in the Second Circuit.

See Commonwealth of Puerto Rico v. SS Zoe Colocotroni 601 F. 2d 39 (1st Cir.
1979); Toliver v. Sullivan, 957 F. 2d 47 (2nd Cir. 1992); United States v. Accounts Nos.
3034504504 & 144-07143, 971 F.2d 974 (3d Cir. 1992); Fobian v. Storage Tech. Corp., 164

-F.3d 887 (4th Cir. 1999); Travelers Ins. Co. v. Liljeberg Enterprises. Inc., 38 F.3d 1404, (5th
Cir. 1994); Detson v. Schweiker, 788 F. 2d 372 (6th Cirn 1986); Brown v. United States, 976
F. 2d 1104 (7th Cir. 1992); Pioneer Insurance v. Gelt, 558 F.2d 1303 (8th Cir. 1977); Aldrich
Enterprises. Inc. v. United States, 938 F. 2d 1134 (10th Cir. 1991).
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Originally, the Circuits used the indicative ruling procedure solely or principally

for parties who wished to move for a new trial based on newly-discovered evidence. In

other circumstances, however, this procedure has been deemed applicable -- for

example, when new methodologies or procedures change the impact of evidence used-

below; when the law has changed subsequent to judgment; when settlement negotiations

are contingent on the district court's judgment being vacated; or when there is an

interlocutory appeal and the district courtt s ruling is needed on a matter relating to the

issues on appeal.

Indicative rulings are procedurally superior to other possible methods of

handling these situations. The district court, being familiar with the case, is often in

the best position to evaluate a motion's merits quickly. If a motion should clearly not

be granted, the district court will usually recognize that fact faster than the appellate

court. If the motion has possible merit, there is no need for the appellate court to have

discovered that first. Most importantly, an early indication of the district court's view

can avoid a pointless remand in those cases where the trial court would deny the

motion.

In addition, indicative rulings have become critical in modern settlement

negotiations, following the Supreme Court's ruling in U.S. Bancorp Mortgage Co. v.

Bonner Mall Partnership, 513 U.S. 18 (1994), for cases that are on appeal. In that

opinion, the Supreme Court ruled that, in most circumstances, a court of appeals need

not vacate the decision of a district court if an appeal becomes moot through a

settlement. The Court made clear, however, that the district court remains free to

vacate its own judgment pursuant to Fed. R. Civ. P. 60(b). See 513 U.S. at 29.

Vacatur of a district court ruling is often a key element in a negotiated settlement. The

indicative ruling procedure can be used effectively to determine if a district court would

be willing to vacate its judgment as part of an overall settlement of a case. If the

district court indicates a willingness to issue such an order, more cases on the docket of

the appellate courts can be settled and dismissed without taking up scarce appellate

judicial resources.

A formal amendment to the FRAP is warranted for several reasons. While the

indicative ruling procedure is commonly used, its inclusion in the federal rules would

ensure that all practitioners are aware of it. In addition, while nearly every Circuit
currently employs this procedure, courts have used other mechanisms to achieve the

same end. By making our recommended change to the FRAP, the courts would have
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one standardized procedure to rely on under these circumstances, which would promote
efficiency, consistency, and predictability in judicial proceedings.

Therefore, we propose a new rule, and suggest that it be located after current
FRAP 4. At this point, it appears appropriate to provide for this procedure only in
civil cases; our understanding is that post-judgment motion practice in criminal cases
does not pose a problem and is not used nearly as often as in civil matters. In addition;
Federal Rule of Criminal Procedure 33 already states that, if an appeal is pending, a
district court may grant a new trial in a criminal caseW'based on the ground of newly
discovered evidence," "only on remand of the case." Because' our proposal does not
apply to criminal cases, we also make clear that it does not apply to cases under 28
U.S.C. §§ 2241, 2254, and 2255, which are technically civil in nature but are~ linked to
criminal mattefs. In addition, FRAP 4 does not apply to appeals from the Tax Court
(see FRAP 14), but we make clear in the explanatory note that the courts of appeals are
free to use this same procedure in Tax Court cases.

We suggest a new FRAP 4. 1, to read as follows:

"Rule 4.1. Indicative Rulings. When a party to an-appeal in a civil case
seeks post-judgment relief in district court that, is precluded by the pendency of
an appeal, the party may seek an indicative ruling from the district court that
heard the case. A party may seek an indicative ruling by filing a motion in
district court setting forth the basis for the relief requested, and stating that an
indicative ruling appears to be necessary because an appeal is pending and the
district court lacks jurisdiction to grant the relief absent a remand. The movant
must notify the clerk of the court of appeals that a motion requesting an
indicative ruling has been filed in the district court, and must notify the clerk of
any disposition of that motion. If the district court indicates in an order that it
would grant the relief requested in the event of a remand, the movant may seek a
remand to the district court for that purpose. Nothing in this rule governs relief
sought under FRAP 8, and it does not apply to matters under 28 U.S.C. §§
2241, 2254, and 2255."

We also propose the following as an Advisory Committee Note:

"This rule is designed to make known, and to make uniform, a procedure
commonly used by the courts of appeals in civil cases for obtaining 'indicative
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rulings' by the district courts when an appeal is pending. (The problem arises
because a district court loses jurisdiction over a judgment when-an appeal is
filed.) The D.C. Circuit described this procedure in Smith v. Pollin, 194 F. 2d
349 (D.C. Cir. 1952), as follows:

When an appellant in a civil case wishes to make a motion for a new trial
on the ground of newly discovered evidence while his appeal is still
pending, the proper procedure is for him to file his motion in the District
Court. If that court indicates that it will grant the motion, the appellant
should then make a motion in [the proper court of appeals] for a: remand
of the case in order that the District Court may grant the motion for new
trial.,'

Nearly all of the Circuits have adopted this procedure in their case law; they
appear to accept that a district court has some form of jurisdiction that allows it
to deny a post-judgment motion, even though an appeal is pending, but not to
grant such a motion. Accordingly, a uniform procedure is needed so that a
district court may notify the parties and the court of appeals that it would grant
or seriously entertain a post-judgment motion, and that a remand from the
appellate court is thus warranted for that purpose. This procedure is currently
used by the courts of appeals in a variety of situations other than simply seeking
a new trial based on recently discovered evidence: new methodologies or other
procedures change the impact of evidence used below; there has been a post-
judgment change in the law; settlement negotiations are contingent on a decision
that the district court's judgment be vacated, see U.S. Bancorp Mortgage Co. v.
Bomner Mall Partnership 513 U.S. 18, 29 (1994); or there is an interlocutory
appeal and the district court's ruling is needed on a matter relating to the issue
on appeal. Thus, the indicative ruling procedure should be used in appropriate
circumstances for filing post-judgment motions in civil cases, such as under
FRCP 60(b), and may also be used when an interlocutory appeal is pending.
The procedure provided by this Rule 4.1 will not be necessary or appropriate, of
course, where the movant seeks relief pending appeal under Rule-8 FRAP (i.e.,
a stay or injunction pending appeal) or seeks other relief in aid of the appeal,
since such relief is available in the district court without a remand even after the
notice of appeal is filed. Moreover, nothing in this rule would foreclose a
district court from exercising any authority it retains during the pendency of an
interlocutory appeal. There does not appear to be a need-for this procedure in
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criminal cases, and FRCrP 33 already provides that a district court may grant a
new trial-in a criminal case 'based on the ground of newly discovered evidence,'
'only on remand of the case.' Because this new rule does not apply to criminal
cases, it also does not apply to cases under 28 U.S.C. §§ 2241, 2254, and 2255,
which are technically civil in nature but are linked to criminal matters. In
addition, although Rule 4 does not apply to appeals from the Tax Court, the
courts of appeals are free to use this same procedure in Tax Court cases."

Thus, I am submitting this matter to you for consideration by the full FRAP
Advisory Committee.

Sincer ly,

Seth P. Waxman

cc: Professor Patrick J. Schiltz
University of Notre Dame
325 Law School
Notre Dame, Indiana 46556
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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

1o0 West Lombard Street

Baltimore, Maryland 21201

DIANA GRIBBON MOTZ 

Telephone (410) 962-3606

United States Circuit Judge

April 10, 2000

Advisory Committee 
on Appellate 

Rules

Dear Colleagues: 

e ^

Our court has recently 
been confronted with 

a question which

I have been asked to raise 
with you. The question is: can a fofl

lawyer sign a 
notice of appeal 

for a corporation.

In Smith v. BarrY, 502 
U.S. 244, 248-49 (1992), the Supreme

Court concluded that, '[ijf a document filed within the time

specified by 
[FRAP] 4 gives the notice 

required by [FRAP] 3, it is

effective as a 
notice of appeal." 

The Ninth Circuit 
recently held

that the failure 
of a corporation 

to file a notice 
of appeal signed

by licensed counsel 
was not a nullity 

''so long as a lawyer 
promptly

thereafter enters 
a formal appearance 

on behalf of the 
corporation

arnd undertakes the representation." 
:igelow v. Brady (In re

Bigelow), 179 F.3d 1164, 
1165 (9th Cir. 1999); see also Lewis v.

Lenc-Smith Mff. 
Co., 784 F.2d 829, 831 (7th Cir. 1986) (per curian)

(stating, where a nonlawyer 
signed the appellant's brief, that

"[w hile under similar 
circumstances other 

courts have dismissed

the appeals of pro 
se appellants who 

failed to-sign the 
notice of

appeal, we believe that 
the better procedure is 

to allow Lewis an



oppotuntY t reedy he mission and to f ile 
a brief in her own

oportunity-to remedy 
the ou~= _r _

right" (internal citations omitted)); K.M.A., Inc. v. General

Motors Acceptance 
CorD. (In re K.M.A., Inc.), 652 F.2d 398, 399

(5th Cir. 1981) (per curiam) (recognizing that it is unclear

whether the failure of licensed counsel to sign a corporation's

notice of appeal deprives 
the court of appeals of jurisdiction 

to

hear the corporation's 
appeal and allowing the 

petitioner thirty

days to retain counsel 
before dismissal 

of the appeal).

On the other hand, 
it is, of course, well 

established that 
a

corporation may 
not appear pro se in federal court. See e.q.-

Rowland v. California Men's Colony, Unit 
II Men's Advisory 

Council,

506 U.S. 194, 201-02 (1993). A pro se litigant's 
signature on a

notice of appeal 
is apparently jurisdictional. 

See FRAP 3(c)(2).

Accordingly, the Fourth Circuit 
has previously held 

that "a notice

of appeal signed by [a pro se party] 
alone cannot act to brin9

other unsuccessful liti ants within the lurisdiction of an

appellate court even though he may have captioned his case

-Covington, et al' and attempted 
to note an appeal on behalf 

of his

fellow plaintiffs." 
Covinlton v. Allsbrook, 636 F.2d 63, 64 (4th

Ciro. 1980) (emphasis added); 
see also Gonzales v. Wyatt, 157 F.3d

1016, 1021-22 & n.2 (5th Cir. 1998) (describing Rule 
3(c) (2) as a

["narrow exception" to the general rule that 
"a notice of appeal

signed by a nonlawyer 
on his own behalf 

and on behalf of 
another

effects an appeal 
only as to the signer.").

FRAP 3 was amended 
in 1993 to expressly 

permit an attorney 
to

designate multiple 
parties through use 

of the phrase "et 
al." See

Fed. R. App. P. 3 
(c) advisory committee 

notes. The 1993 amendments



do not seem to undermine the analysis in however,

because Covinqton involved a pro se individual, rather than an

attorney, who sought to file a notice of appeal on behalf of

himself and others with the 
"et al" designation. See Covington,

636 F.2d at 63-64. Although the analysis in 
Covington was based

partially upon the lack 
of specificity in the "et 

al" designation,

see id. at -64, the court also relied in large part upon the

conclusion that "a non-lawyer is not' qualified to represent 
his

fellow inmates," id..

If the rationale of CovincLton 
is applied to a notice of 

appeal

filed by a nonlawyer for 
a corporation, it would seem to require

dismissal of the appeal. 
Yet such a result appears 

in tension with

the purpose of a notice 
of appeal, _ie. to provide notice.

Are the rules unclear here 
or has our court missed 

something?

I hope to receive some advice 
from you at our Thursday 

meeting. I

look forward to seeing 
you then.

Sincerely,

Di'ana Gribbon Motz

DGM\mk
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defendant of his right to appeal and must offer an opportu-nity to have the clerk of court file a notice of appeal on
defendant's behalf. Fed. R. Crim P. 3 2 (c)(5) Hirsch's law-yer has stated that, when asked whether the clerk shouldfile an appeal on his behalf' Hirsch answered yes. But the
clerk did nothing, and by the time counsel realized this itwas too late.

This is shocking for at least two reasons. One is theclerk's failure to perform a ministerial act whose omission
could have serious adverse consequences for a criminaldefendant. The other is counsel's failure to ensure that anotice of appeal was filed. Defendants have 10 days to ap.peal, with an extension to 40 days available for "excusableneglect or good cause". Fed. R. App. P. 4(bX4). The clerk'sfailure would have been -good cause" for counsel to file abelated appeal, so all counsel had to do was check thedocket any time within 40 days-but Hirsch's lawyer didnot take that simple precaution. The absence of a docketingnotice from this court would have put a prudent lawyer onguard. Both the Rules of Appellate Procedure and the Cir-cuit Rules impose duties on counsel that begin with thenotice of appeal For example, the appellt's lawyer mustfle a docketing statement within seven days awyer the no-tice of appeal. Circuit Rule 3(cX 1). An appellant must orderany relevant transcript within 10 days of the notice ofappeal. Fed. R. App. P. 10(b)(1). In this circuit, the appel-

lant's brief is due 40 days after the appeal is docketed,Circuit Rule 3 1(a), so counsel must ascerta the docket..ing date. Had Hirsch's lawyer taken any steps to complywith these rules, he would have learned that no notice of
appeal had been filed. But fornaoptcxiatly 100 days afrHirsch's sentencing, his lawyer did nothing

Not until May 20, 1999, did Hirsch's lawyer (Douglas AForsyth, of St. Louis, Missouri) bEestir himself on behalf ofhis client. On May 20 he filed in the district court a motionfor permission to take an untimely appeal; the next dayForsyth filed a notice of appeal. On Ju ne 11 the district
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judge entered an order granting Forsyth's motion and stat-ing that "the May 21, 1999, Notice of Appeal is deemedtimely." That decision is ineffectual. Appellate Rule 4(b)(4)provides that a district court may 'extend the time to filea notice of appeal for a period not to exceed 30 days fromthe expiration of the time otherwise prescribed by this Rule4(b)." Rule 26(bXl) adds that a district court lacks power toextend the time for a notice of app al, except to the extentprovided in Rule 4. Thus the maximum lawful extensionwould have been to March 15, 1999, a date long gone whenForsyth asked for extra time. (The outer limit is March 15,rather than March 18, because the extra days added to anoriginal period that ends on a weekend or holiday are nottacked onto the extension period.)
When purporting to grant Forsyth additional time to filea notice of appeal, the district court did -not make findingsof fact concerning Forsyth's assertion that Hirsch asked theclerk to file a notice of appeal on his behalf. If such a re-quest was made, then the district court needs to change itsprocedures to ensure compliance with Rule 3 2(c)(5). Failureto file a notice of appeal, after the defendant so requests inopen. court, is rare and may be unique; we have been un-able to find any other case in which Judges have had to

ponder how to proceed when the clerk does }ot carry out
that mechanical step. One possibility would be to declarethat what should have been done will be treated as done;then we would proceed as if a notice of appeal had beenfiled on January 29, 1999. That approach would protectdefendants from bureaucratic errors, but it could not bereconciled with the Rules of Appellate Procedure, whichrequire an actual notice of appeal rather than a virtualone, or with the principle that a timely notice of appeal isessential to appellate jurisdiction Browder v. Director, De-

partment of Corrections, 434 U.S. 257,264(1978). Treatingas done whatever should have been done would demolishthe Rules' timetables. It would, for example, treat a client'srequest to his lawyer to file a notice of appeal as getting'
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the appeal under way, whether the lawyer filed the noticeor not. Even limiting the approach to public officials wouldrequire many rules and doctrines to be rewritten. Consider,for example, Fed. R. Crim. P. 2 9(c), which limits to sevendays the time a defendant has to file a motion for acquittal(and also limits the period within which the judge may ex-tend that time). Carlisle v. United States, 517 U.S. 416(1996), holds that the court lacks authority to grant a mo-tion filed one day late, even on the assumption that itshould have been filed earlier and that the delay did notcause prejudice. A principle that the court will treat amotion (or notice of appeal) as filed when it should havebeen filed would require a different outcome in Carlisle andmany similar cases. Even the "unique circumstances doc-trine," an approach that treats some steps in the appellateprocess as if they had been done on time, applies only whena court expressly assures counsel or a litigant that a stephas been taken correctly, Osterneck v. Ernst & Whinney,489 U.S. 169, 178-79 (1989), and no express assurance isevident here.

Unsettling as it is to disadvantage Hirsch because ofwhat may have been a clerical error, we have no choice butto dismiss this appeal. But just as in United States v.Marbley, 81 F.3d 51 (7th Cir. 1996), dismissal does notbring proceedings'to a close; quite the contrary. Strictenforcement of a rule meant to expedite appellate resolu-tion will breed delay, for Hirsch is not out of options. Hemay now file a motion under 28 U.S.C. §2255, contendingthat Forsyth's failure to ensure that the clerk followedthrough deprived Hirsch of the assistance of counsel guar-anteed by the sixth amendment. See Roe v. Fores-Ortega,68 U.S.L.W. 4132 (U.S. Feb. 23, 2000); United States v.Nagib, 56 F.3d 798 (7th Cir. 1995); Castellanos v. UnitedStates, 26 F.3d 717 (7th Cir. 1994). If the district courtfinds that Forsyth was asleep on the job, then the courtmust vacate the judgment and reimpose the sentence topermit an appeal.
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Of course; the judge cannot overlook the possibility thatHirsch did not make a timely request for an appeal on hisbehalf. If he did not make a request in open court, or tocounsel within 10 days, then relief is not available under§2255. See United States v. Nagib, 44 F.3d 619 (7th Cir.1995); United States v. Mosley, 967 F.2d 242 (7th Cir.1992).

The transcript of the sentencing proceedings, whic h wasprepared at our request, does not jibe with Forsyth's rep-resentations to the district court (or to us). The districtjudge informed Hirsch: "Iffyou so request, a notice of appealwill be docketed by the clerk at this time. Do you under-stand that?" Hirsch answered ayes" but did not go on tomake the request. If the transcript is in-error and Hirschdid make a timely request in open court, or if he askedForsyth within 10 days to file an appeal, then Hirsch hasreceived ineffective assistance of counseL ,But if there wasno request within 10 days in or out of court, then Hirschcannot change his mind later and blame his lawyer. SeeFlores-Ortega, 68 U.S.L.W. at 4133-35.
We observed in Marbley that this multi-step processpoorly serves the interests of both defendants and the judi-cial system. We are sending this opinion to the JudicialConference's Standing Committee on Rules of Practice and-Procedure so that the bodies charged with proposingchanges to the federal rules may consider'whether it wouldbe prudent to amend either Criminal Rule 3 2(c)(5) or Ap-pellate Rule 4(b)(4) to provide for the possibility that theclerk will fail to comply with a request to file a notice ofappeal. Perhaps it would be beneficial to amend AppellateRule 4(b)(4) to provide that an appeal is timely if, within 10days after being sentenced, a criminal defendant informseither court or counsel of his desire to appeal. Our functiontoday, however, is not to draft new rules but to'implementthe rules as they exist. Under those rules, Hirsich's appealmust be dismissed for want of jurisdiction.
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J. PHIL GILBERT
CHIEF JUDGE April 6, 2000

Honorable Frank H. Easterbrook
Circuit Judge
United States Court of Appeals
219 South Dearborn Street
Chicago, IL 60604

Dear Frank:

This letter is a comment on the opinion you issued recently in the case of UnitedStates of America v. Steven Hirsch (App. No. 99-2304), an appeal from this Court's case97-CR-40094. In eight years serving as a federal judge, I have never felt the need nordesire to respond to any appellate opinion, until now. While I do not take issue with thedecision you and the panel reached in this case, I do take issue and want to express mystrong disagreement with the content, tone and implications of your opinion.
As you recall, defendant Hirsch pled guilty to drug-related crimes and appealed thesentence imposed by this Court on January 29, 1999, and docketed on February 3, 1999.While your decision dismissed Hirsch's appeal as untimely, the written opinion stronglycriticized this Court and implied that the Court erroneously failed to file a notice of appealon Hirsch's behalf. The opinion also chastised Hirsch's court-appointed counsel, Doug A.Forsyth. This letter, however, addresses only the aspects of your opinion implying that thisCourt and its Clerk did not fulfill their duties under the rules. Although your opinion forciblycriticized this Court, that criticism was not warranted by, nor based on, the evidence andrecord that was before the Appellate Court. What truly baffles me is that on the last pageof your opinion you even acknowledged that the transcript of the sentencing hearing doesnot "Oibe" with the representation that the defendant requested an appeal.

In plain words, the implication in your opinion that I did not inform the defendant ofhis right to appeal and give him an opportunity to have the Clerk of Court file a notice ofan appeal is dead wrong. I am utterly at a loss to understand how you could have arrivedat the conclusion in the first part of the opinion that the Court Clerk failed to file a requestednotice of appeal for Hirsch.

I find it very difficult to reconcile the opinion's first four pages with its last threeparagraphs. You spent the first four pages of your opinion leaving the distinct impressionthat we failed in our duty to advise the defendant of his right to appeal and then record arequested notice of appeal at time of sentencing when, on the, last page of your opinion,you reached the opposite and correct conclusion, based on the record, that no request forappeal was ever made at time of sentencing.
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At the beginning of your opinion, you state that if counsel Forsyth's explanation ofevents is true, the circumstances surrounding this appeal would be "shocking." You usedthe word "shocking" not once but twice and left the impression that my Court Clerk failedin her ministerial duties. You also characterize the circumstances as resulting from "whatmay be a clerical error." The use of such words is not only unfortunate, but misleading,and leaves any reader of the opinion with the impression that the Court failed to record arequested notice for an appeal. Someone reviewing this opinion must read page fivebefore the truth of the transcript and record finally comes out. To illustrate and furtheramplify the potentially misleading nature of your opinion, the Chicago Daily Law Bulletinarticle of April 4, 2000, reported that "the clerk apparently did not file a notice of appeal."Since an appeal was-not requested, nothing could be further from the truth. Despite thattruth, however, this article demonstrates how easily your opinion can lead to an incorrectinterpretation of the facts.

After criticizing my Court Clerk, you imply that the transcript in this case wasinaccurate. Your opinion states that Forsyth said that 'When asked whether the clerkshould file an appeal on his (Hirsch's) behalf, Hirsch answered yes." And yet, youacknowledge that the transcript of Hirsch's sentencing hearing "does not jibe with Forsyth'srepresentations" to either the District Court or to the Appellate Court. Rather than acceptthis Court's written record of these proceedings and make your determination based onthat evidence, you inexplicably and without any justification whatsoever, question theaccuracy and integrity of the transcript. I strongly object to your suggestion that thetranscript provided to you is in error. Court Reporter Jane McCorkle has been a courtreporter for 24 years, more than 10 working in the federal court system. The accuracy andveracity of her transcripts have never been questioned, and you provide no basis norexplanation for questioning the integrity of the transcript in this case.
The transcript provided to you clearly and unequivocally shows that neither Hirschnor his counsel Forsyth requested that a notice of appeal be filed at time of sentencing.I clearly asked Hirsch if he understood that an appeal would be docketed for him at thistime if he so requested. He clearly answered ayes" to my question As you freelyacknowledge, Hirsch did not go on to request an appeal, despite being given theopportunity to do so. Under those circumstances, I have never sought nor would neverseek to have the Clerk file a notice of appeal. This Court does not and will not file a noticeof appeal for criminal defendants who do not specifically make such a request at thesentencing hearing. My Clerk of Court does not enter a notice of appeal at time of-sentencing unless I am convinced the defendant made such a request, and I further directthe Clerk to enter a notice of appeal.

I understand the disadvantage appellate courts operate under when attempting toread and interpret transcripts. From that vantage point, the appellate judge cannot assessthe tone nor inflections, nor hear nor understand the pauses inherent in any humanconversation. Maybe court transcripts should begin to reflect "pauses." Nevertheless, inthis case, and with this transcript, the evidence and record clearly show that neither Hirschnor his counsel Forsyth told or requested the Court to file a notice of appeal.
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You indicated that you are sending this opinion to the Judicial Conference'sStanding Committee on Rules of Practice and Procedure so that the bodies charged withproposing changes to federal rules may consider whether it would be prudent to amendeither Rule 32(c)(5) orAppellate Rule 4(b)(4) to provide for the possibility that the clerk willfail to comply with a request to file a notice of appeal. I am not taking a position onwhether the committee needs to change the rules, but I do take the position that this caseis not the poster child to use when considering a possible rule change, when the facts andrecord of this case do not support your implication that the Clerk failed in her duty. I-amsending a copy of this letter along with the transcript of the sentencing hearing to theJudicial Conference's Standing Committee on Rules of Practice and Procedure so thatthey can see, that at least in this case, the defendant made no request to appeal and thatthis Court and my Clerk did not fail to comply with a request that was never made.
The facts and evidence before you absolutely and indisputably support theconclusion that the Clerk of this Court did not fail to comply with a request to file a noticeof appeal. Hirsch did not make that request, and the transcript conclusively shows that hemade no such request. Consequently, although I believe your decision was correct, themajority of your opinion was inconsistent with the evidence and record in this case.

Very truly yours,

J. PHIL GILBERT
CHIEF JUDOE

JPG/sIw

cc: Judge Ripple
Judge Kanne
District Judges, Illinois So. Dist.Clerk of Court, Illinois So. Dist.Doug Forsyth
Standing Committee on Rules of Practice and Procedure



Author: Linda Terhune at -7dc-ils-eaststiouisDate: 4/5/2000 8:40 AM
Normal
Receipt-Requested
TO: Sherry Wayne at - 7dc-ils-benton, Joanna Wells at 7 dc-ils-benton,Chris Connors at -7dc-ils-benton
Subject: Chicago Daily Law Bulletin Article------------------------------------ 

Message Contents
I think your chambers gets the CDLB on paper, but I wasn't sure howlong it would take to get to you.

LANGUAGE: ENGLISH

LOAD-DATE: April 5, 2000

2 of 2 DOCUMENTS

Copyright 2000 Law Bulletin Publishing Company

Chicago Daily Law Bulletin

April 4, 2000, Tuesday
SECTION: Appellate Summary; Pg. 1

LENGTH: 511 words

HEADLINE: Criminal law & procedure - untimely appeal
SYLLABUS: Trial court erred in granting defense counsel's motion for permissionto take untimely appeal because federal rules provide that court may extend
time for appeal by no more than 30 days for good cause or excusable neglect,and defense counsel's motion was more than three months late.

BODY:
The 7th U.S. Circuit Court of Appeals has dismissed an appeal by defendantSteven Hirsch. U.S. District Judge J. Phil Gilbert of the Southern District of

Illinois presided in the trial court.

Defendant Steven Hirsch pleaded guilty to several drug-related offenses. He F
was sentenced to 157 months in prison on Jan. 29, 1999, and the sentence was
recorded on the docket on Feb. 3. In order to appeal, he was, required to file a
notice- of appeal by Feb. 16. His notice of appeal, however, was not filed until
May 21,''999, more than three months late.

Defense counsel's explanation for this delay was, if true, shocking," the
appeals court said. The court said that after imposing sentence, a federaljudge must tell the defendant of his right to appeal and must offer an
opportunity to have the clerk of court file a notice of appeal- on the
defendant5s behalf.

In this case, the clerk apparently did not file a notice of appeal, and by
the time defense counsel realized this-, it was too late.' However, the appealscourt said, defense counsel should have ensured that a notice of appeal was
filed.



In addition, the appeals court said, defendants have 30 additional days tofile a notice of appeal for excusable neglect or good cause." The clerk'sfailure to file would have been good cause' for counsel to file a belatedappeal, and all he had to do was check the docket any time-within 40 days, theappeals court said. -Defense counsel, however, did not check the docket, thecourt said.

When the attorney decided to bestir" himself on behalf of his client, hefiled the belated notice of appeal. The trial judge granted the motion to filea late appeal.

The 7th-4Ci-rcuit said, however, that the trial judge's decision was
ineffectual. The court said Rule 4(b) (4) of the Federal Rules of AppellateProcedure provides that a district court may extend the time to file a noticeof appeal for a period not to exceed 30 days from the expiration of the timeotherwise prescribed by the rule. The district court does not have the powerto extend the time for a notice -of appeal, the appeals court said.

The maximum lawful extension in this case would have been to March 15, 1999,a date long gone" when defense counsel requested extra time-

The appeals court said that dismissing the defendant's appeal was unsettling"but that it had no choice.

Even so, the appeals court said, the defendant still was entitled to file amotion under 28 U.S.C. sec2255, contending that his attorney's failure toensure that the clerk followed through deprived the defendant-of effectiveassistance of counsel.

If the District Court finds that defense counsel was asleep on the job, thenthe court must vacate the judgment and reimpose the sentence to permit anappeal, the appeals court said.

U.S. v. Steven Hirsch, No. 99-2304. Judge Frank H. Easterbrook wrote thecourt's opinion with Judges Kenneth F. Ripple and Michael S. Kanne concurring.Released March 23, 2000. (6 pages) 0077

LANGUAGE: ENGLISH

LOAD-DAT-E: April 5, 2000



1 IN THE UNITED STATES DISTRICT COURT

2 FOR THE SOUTHERN DISTRICT OF ILLINOIS

3
UNITED STATES OF AMERICA, )

4
Plaintiff,

5)
vs. ) No. 96-40094

6)
STEVEN HIRSCH,

7
Defendant. )

8

9 REPORT OF PROCEEDINGS

10 Senten He ing

11 BE IT REMEMBERED AND CERTIFIED that heretofore on

12 January 29, 1999, the same being one of the regular judicial

13 days in and for the United States District Court for the
14 Southern District of Illinois, Honorable J. Phil Gilbert,

15 Chief Judge, presiding, the following proceedings were had in
16 open court in East St. Louis, Illinois, to-wit:

17

18

APPEARANCES
19

Mr. Christopher Moore
20 Asst. U.S. Attorney For the Plaintiff

21 Mr. Douglas Forsyth
Appointed Counsel For the Defendant22

JANE McCOKtLEE23 Official Court Reporter
U.S. District Court24 301 W. Main Street

Benton, Illinois 62812-25



I THE CLERK: United States of America versus
2 Steven Hirsch, case number 96-40094. This matter is set for
3 disposition. Are all the parties ready?

4 MR. MOORE: The United States appears by
5 Christopher Moore, Assistant United States Attorney.
6 MR. FORSYTH: The defendant appears in person and
7 by attorney, Douglas Forsyth. Ready to proceed.

8 THE COURTi Let the record show that the defendant,
9 Steven Hirsch, is present in court with counsel,

10 Mr. Forsyth. Mr. Moore is present on behalf of the
11 government.

12 Mr. Moore, with all due respect, I've seen you
13 every day this week.

14 MR. MOORE: Judge, I was kind of hoping when the
15 door opened -- no, never mind. -

16 THE COURT: I hope I can get through tomorrow.
17 MR. MOORE: Guaranteed.

18 THE COURT: Okay. This matter comes before this
19 Court for sentencing. Mr. Hirsch, will you please stand. A
20 written P-esentence Investigation Report has been prepared by
21 Probation to assist me in sentencing you. Have you received
22 a copy of that report?

23 THE DEFENIDANT: Yes.

24 THE COURT: Have you had an opportunity to read it?
25 THE DEFENDANT: Yes.

2



THE COURT: Your attorney filed some objections to
2 the report, and Probation prepared an addendum to the

3 Presentence Investigation Report dated January 25th, 1999, or
4 at least that's the date I received it.

5 THE DEFENDANT: I've never seen it.

6 MR. FORSYTH: He hasn't seen it.

7 THE COURT: January 20th. You have not seen it.

8 - MR. FORSYTH: He has not seen the addendum.

9 THE COURT: You have got to show it to him.

10 MR. FORSYTH: I understand.

11 (Off the record.)

12 THE COURT: Okay, Mr. Hirsch, have you received and
13 reviewed a copy of the addendum to the Presentence

14 Investigation Report?

15 - THE DEFENDANT: Yes, Your Honor.

16 THE COURT: Mr. Forsyth, you had seen this before?

17 MR. FORSYTH: Yes, I had, Your Honor.

18 THE COURT: Other than the objections filed by your
19 attorney, do you have any other errors, corrections,

20 alterations or additions to the report which you wish to make
21 to it?

22 THE DEFENDANT: -Just the motions that were filed,
23 Your Honor.

24 THE COURT: Other than the objections you filed,
25 does the defendant have any other objections to the report

3



1 which would affect the sentencing guideline range?

2 MR. FORSYTH: No.

3 THE COURT: Does the government have any objections

4 to the report which would affect the sentencing guideline

5 range?

6 MR. MOORE: None, Judge.

7 THE COURT: Mr. Forsyth, if I understand your three

8 objections, your first objection has to do with addition of

9 the guideline sentencing manual was used on the ratio on the

10 marijuana equivalence and coming up with a base offense

11 level.- Your second objection has to do with an objection to

12 paragraph 103 of the Presentence Investigation Report which

13 presents information pertaining to Jeff Blasor's testimony as
14 to the purity. And your third objection, basically, is in

15 the form of a motion for downward departure.

16 MR. FORSYTH: Yes, sir.

17' THE COURT: So as far as objections to the

18 Presentence Investigation Report, we are dealing with

19 Objections 1 and 2.

20 MR. FORSYTH: That's correct.

21 THE COURT: I can tell you the Court's not going to
22 consider any departure upward based upon purity so I don't
23 know whether --

24 MR. FORSYTH: I suppose that's moot.

25 THE COURT: That will now moot your

4



1 Objection No. 2.

2 MR. FORSYTH: Yes, sir.

3 THE COURT: But the matters contained in the
4 Presentence Investigation Report will stay in the report.
5 The Court is going to adopt the Probation Officer's position
6 in terms of as a grounds for departure, but I can tell you
7 that the Court is not going to depart upward based upon
8 your --

9 MR. FORSYTH: Yes, sir.

10 THE COURT: Now, your Objection No. 2 or No. 1 I'm
11 a little puzzled by because we did use the, in talking to
12 Ms. Sylvester, we did use the '95 guidelines. I mean the
13 increase didn't go into effect until '97.
14 MR. FORSYTH: I understand. This was an objection
15 my client insisted that I make and I'm submitting it as --
16 he's arguing that we should be using a pre-1995 computation.
17 THE COURT: From what I understand, it makes no

-18 difference.

19 MR. FORSYTH: That's my understanding.

20 THE COURT: Do you understand that, Mr. Hirsch?
21 Whether I use pre-95 or post-95 up to '97 when this offense
22 occurred, it makes no difference as to the guideline
23 calculations based on relevant conduct when you use the
24 marijuana equivalence of the cocaine, meth and marijuana that
25 was involved in this conspiracy. Is there anything you wish'

5



1 to add?

2 MR. FORSYTH: No.

3 THE COURT: Mr. Moore, anything you wish to add?
4 MR. MOORE: -Judge, I wholeheartedly concur. It
5 doesn't make any difference whether you use '92, '93, '94 or
6 '95. It's all the same.

7 THE COURT: Or '96.

8 MR. MOORE: There was no '96.

¢9 THE COURT: There was no '96. That's why we didn't
10 -use it. I adopt the Probation Officer's recommendation and
11 overrule the objection of the defendant as to Objection
12 No. 1.

13 And, therefore, it will be the finding of this
14- Court -- and thereby is going to adopt the Presentence

15 Investigation Report and the findings contained therein of
16 the Probation Officer, the findings of this Court. It will
17 therefore be the determination of this Court that the
18 guideline range applicable to this defendant is as follows:
19 Total Offense Level of 28, Criminal History Category of III,
20 imprisonment range on Counts 1 and 4 of 97 to 121 months, on
21 Count 7, a 60-month consecutive to any sentence imposed on
22 Count 1. Supervised release range on Count 1 of four to five
23 years, on Count 4, three years, on Count 7 of two to three
24 years, and a fine range of $12,500 to $3,000,000. Any
25 objections to those specific guideline range findings?

6



1 MR. MOORE: Not from the government.

2 MR. FORSYTH: None.

3 THE COURT: Mr.-Forsyth, do'you wish to address

4 your motion for downward departure?

5 MR. FORSYTH: Yes, Your Honor. As the Court is

6 aware, my client has undergone a virtual sea of changes in

7 his health status during his period of confinement. When I

8 was first appointed to represent Mr. Hirsch many moons ago, I

9 feared that he was suffering some health problems. The Court

10 was very generous in sustaining our motion to have him

11 physically examined, and indeed, he was transferred to the

12 Medical Center for Federal Prisoners at Springfield,

13 Missouri. They conducted a complete battery of testing

14 analysis and were ready to perform any treatment deemed

15 necessary for Mr. Hirsch, and this was early on in this case

16 when he was still confined, and I believe it was at the

17 Franklin-county jail at Benton, Illinois.

18 Basically, the Springfield Medical Center found

19 that he was as hale as a horse, and they sent him back and

20 said that he really needed very few requirements in the way

21 of any sort of medical management or medication. Thereafter,

22 not by choice of my client, not due to any wrongdoing on his

23 -part, but mere just, one would suppose, luck of the draw,'he

24 was taken to and confined in the Williamson County jail in

25 Marion, Illinois.- And frankly, I do not represent Mr. Hirsch

7



1 on any potential or pending or whatever type of civil matter
2 so I -- the causative factors remain somewhat nebulous to me,
3 but he contracted various ailments at the Williamson County
4 jail.

He was not treated adequately at the Williamson
6 County jail. The Court observed my client as we began the
7 trial. Golly, this was almost just a little over a year ago
8 right after the Christmas holidays of 1997, early in 1998.
9 We began the trial and we, meaning myself and my client, Mr.

10 Hirsch, participated in that trial for the first three, three
11 and a half weeks.

12 As the Court will recall, I recall the Court very
13 kindly noting at the time that my client physically collapsed
14 after trial-one day, that he was obviously not faking. He
15 was, obviously, you know, doing his best-to maintain and
16 attend to the proceedings and assist me in his defense during
17 -the trial. And, certainly, you know, there was not some sort
18 of voluntary opting out of the proceedings. In fact, he was
19 deathly ill.

20 And he was taken to a variety of medical facilities
21 where he received medical treatment and spent days virtually
22 on death's door, again, through no fault of his own and-
23 simply due to the circumstances of his confinement. He has
24 been back and forth to medical facilities, and he is probably
25 going to be taken back immediately after this proceeding as

8



1 soon as transportation allows to the Springfield center for

2 prisoners in Springfield, Missouri.

3 He has suffered above and beyond what any

4 punishment allowed by law could inflict upon him. If the

5 Court in its darkest hour wished to punish Steven Hirsch as

6 harshly as it could, it could not visit upon him what has

7 already taken place in his life.

8 I would ask the Court to take this into account in

9 sentencing Mr. Hirsch. The circumstances of his confinement,

10 I've been unable to find any case law on this, but-I think

11 that the circumstances of his confinement take this out of

12 the heartland of the sentencing process. I think that the

13 fact that he has suffered permanent progressive and

14 irreparable health damage should be given its due in

15 sentencing this man.

16 Obviously, I don't think the Court can do anything

17 with the 60-month sentence on the firearms charge. That's a

18 60-month consecutive sentence. That's the statutory minimum

19 and I don't know of any means that the Court can sidestep

20 that. I would urge -- 'the Court does have some downward

21 departure discretion in terms of the other counts, the

22 narcotics counts, and would ask the Court to depart as deeply

23 as possible in order not to acknowledge that my client is

24 some great human spirit, but to heed because of these health

25 problems has been and gone through so far much more than any

9



1 other person who has been charged in this matter that simply
2 any comparison pales. And'I would beg for mercy on behalf of
3 my client from the Court.

4 THE COURT: Thank you. Mr. Moore.

5 ' MR. MOORE: Judge, of course, there's no question

6 that Mr. Hirsch's health has been extraordinary in terms of
7 defendants this Court sees, but that is not something that is
8 contemplated within the structure of the Sentencing

9 Guidelines. The Court'is familiar, I'm sure, with --

10 actually, I can'only find one reported case.

11 THE COURT: My case.

12 MR. MOORE: United States versus Sherman, and
13 the -- in order to provide for a downward departure, as the
14 Court is well aware,-there has to be particularized evidence,
15- particular competent medical evidence that he can't receive
16 the care that he needs.

17 Mr. Hirsch looks better now than he did when he
18 came into the court system when we first saw him. He's been
19 in the custody of BOP. That doesn't contemplate, does not
20 constitute competent medical testimony. But -- and then, of-
21 course, in the Sherman case, the Seventh Circuit cites a
22 whole series of cases saying that a heart condition left to
23 be treated with medication is not sufficient. The presence

24 of AIDS is not sufficient, being a wheelchair bound

25 quadriplegic is not sufficient, borderline mental

10



1 retardation. Chronic manic-depressive disorder, scoliosis

2 and disabling back pain are not sufficient.

3 There's no evidence-here to support a downward

4 departure. And I'm not sure that the way the request for

5 downward departure is framed, it's even framed within the

6 idea that it ought to be done because of what's going to come

7 in terms of incarceration, but rather he's already paid his

8 price because whoever it is that inflicts this kind of injury

9 on him has already exacted a price. And that may be true,

10 but it doesn't fit within the sentencing guidelines, and

11 that's what we are here today with. So I would respectfully

12 request that the motion for downward departure be denied.

13 THE COURT: Anything further, Mr.' Forsyth?

14 MR. FORSYTH: I'm not trying to split hairs with

15 the Court, but I think that the ailments referenced in that

16 opinion were preexisting. My client, you know, appeared

17 before the Court having had no real preexisting illness.

18 That's why I referenced that first exam that was done at

19 Springfield at the Court's allowance. My early fears about

20 his health were just plain unfounded. I was just plain

21 wrong. They found him healthy.

22 So what we're really talking about here is not

23 simply the ailment itself. We're talking about the

24 circumstances of the ailment, as well. And that is, that

25 this was something that he became afflicted with while he was

. ,- s~~~~~~~~1



1 being detained, while he was still presumably innocent before

2 the government had put on its case before a jury, granted

3 after a probable cause finding had been made, granted after

4 an order of detention.

5 I would also note that Mr. Hirsch has amassed

6 monstrous medical bills because I think there's -- in'

7 retrospect, I think I would have to recall when he was placed

8 on bond, then he racked up all these medical bills. I mean

9 he gets sick under the order of detention. Then he has to

10 manage the-medical bills. Clearly, the Court has the power

11 to rectify that by making a downward departure.

12 THE COURT: Okay. The Court, in reviewing the

13 guidelines, the Court is well aware of the facts of this

14 case, and I don't need to reiterate for the parties here, but

15 in reviewing the guidelines it is clear to this Court that

16 unless there is some indication that the Bureau of Prisons is

17 not capable of attending to any particular health need that a

18 defendant may have that's going to be incarcerated under the

19 guidelines, that is not a grounds for departure. It makes no

20 difference to this Court nor to the guidelines that any

21 illness or ailment was contracted pretrial or during trial.

22 If it was a grounds for departure that someone, if they got

23 sick while they were being detained, then you'd find a lot of

24 people while they are being detained-and trying to get family

25 members to bring in viruses and all kinds of ailments and

12



1 illnesses that they'd get sick and go to the hospital, and if

2 they got convicted, they would come before the Court and say,

3 "Judge, I got sick while I was in federal custody.

4 Therefore, that's a grounds for downward departure." That's

5 not the case.

6 It is very unfortunate what happened to'

7 Mr. Hirsch. As Mr. Hirsch and Mr.-Forsyth know, Court

8 did everything possible to accommodate Mr. Hirsch. Efforts

9 were made to airlift him from Marion Memorial Hospital to

10 Springfield, and we just couldn't get it done. And the

11 doctors said, "He's got to be out of this hospital in a

12 matter of hours." And the only place we could find that

13 would treat him for what then people thought was

14 Legionnaire's disease, and I think it was determined he did

15 not have it, was Lourdes Hospital in Paducah.

-16 The only way that we could get that done was to

17 release him on bond and send him down there. I hope that by

18 the actions of this Court, it helped save his life, and that

19 is why he is there today. Because one of the last reports I

20 had from one of the doctors was that he may not make it.

21 And there's no question Mr. Hirsch has suffered

22 physically. And where he contracted this, I don't know.

23 That is not for this Court to determine. But what I do know,

24 it's not a grounds for downward departure, and so the Court

25 will deny the grounds for downward departure made by the
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1 defendant. Does the government have any evidence by way of

2 aggravation or a recommendation?

3 MR. MOORE: We have no evidence by way of

4 aggravation. We would request that he be sentenced to the

5 low end of the applicable guideline range.

6 THE COURT: Mr. Forsyth, any evidence by way of

7 mitigation or a recommendation?

8 'MR. FORSYTH: I think other than the fact I believe

9 my client, would like to enter a substance abuse program, if

10 he could be -- there is, I believe, ample information

11 concerning substance abuse in the Presentence Investigation

12 Report, specifically, paragraphs 81 and 82. -Would ask that

13 he be allowed to enter into any comprehensive drug and

14 alcohol treatment program the Court is able to recommend.

15 THE COURT: Mr. Hirsch, will you and your counsel

16 please approach the podium. Do you have anything you wish to

17 say or offer in mitigation before this Court imposes

18 sentence?

19 THE DEFENDANT: I don't understand how you can deny

20 the downward departure. Are you aware that I lost most of my

21 right lung?

22 THE COURT: Yes.,

23 THE DEFENDANT: Just doesn't seem like that -- I

24 mean that's something that happened at Williamson County

25 jail. I was there for nine months. I didn't bring it in

14



1 with me. And they refused medical -- they refused to get me
2 a doctor. They said I was faking it. I had a temperature of
3 105 degrees. I was coughing up blood, and there is some
4 permanent damage. I've lost a lot of memory. Right now I
5 have problems just putting words together. I know what I
6 want to say, but I can't get them out. And I have to
7 disagree with you on the downward departure for the medical.
8 It has been quite a bit of punishment.

9 THE COURT: Well, I'm not saying it hasn't been,
10 Mr. Hirsch. What I'm saying, I don't have any authority
11 under the law to downward depart. As I'm sure you're aware,
12 we don't have a lot of discretion in federal sentencing.
13 THE DEFENDANT: I understand.

14 THE COURT: What I'm telling you, even if I wanted
15 to, I couldn't under my interpretation of the law. Now is
1-6 there anything you wish to say before I pass sentence?
17 THE DEFENDANT: No, Your Honor.

18 MR. FORSYTH: If I could say one thing, Your
19 Honor.

20 THE COURT: Yes.

21 MR. FORSYTH: My client, because of his health and
22 because of the medical bills, he is utterly unable to pay any
23 sort of a fine.

24 THE COURT: The Court's aware of that.
25 THE DEFENDANT: Also one thing from me, Your
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1 Honor. I would like to go back to 'Springfield as soon as

2 possible.

3 THE COURT: The Court will, have that done, too.

4 Recommend that.

5 THE DEFENDANT: Okay.

-6 THE COURT: Pursuant to the Sentencing Reform Act

7 of 1984, it will be the judgment of this Court that the

8 defendant, Steven Lloyd Hirsch, is her4 -sentenced to the

9 custody of the Bureau of Prisons to be imprisoned for a term

10 of 97 months on-each of Counts 1 and 4 to be served

11 concurrently. The defendant is hereby sentenced to the

12 custody of the Bureau of Prisons to be sentenced for 60

13 months on Count 7 to-be served consecutively to Counts 1

14. and 4. The Court is going to find that the defendant has the
15 inability to pay a fine, and the Court will waive a fine in

16 this case.

17 Upon release from imprisonment, the defendant shall

18 be placed on supervised release for a term of four years.

-19 This term consists of terms of four years on Count 1 and a

20 term of three years on eacn of Counts 4 and 7, all such terms

21 to run concurrently. Within 72 hours of-release from the

22 custody of the Bureau of Prisons, the defendant shall report

23 in person to the Probation Office in the district to which

24 the defendant is released.

25 While on supervised release, the defendant shall
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1 not commit another federal, state or local crime and shall

2 comply with the standard conditions that have been adopted by
3 this Court. The defendant shall not illegally possess a
4 controlled substance. The defendant shall submit to one drug
5 urinalysis within 15 days after being placed on supervision

6 and two periodic drug tests thereafter-as determined by the
7 Court. The defendant shall not possess a firearm--or

8 destructive aEvice.

9 In addition, the defendant shall comply with the
10 following special conditions: The defendant shall

11 participate as directed and approved by the Probation Office
12 for treatment of narcotic addiction, drug dependence or
13 alcohol dependence which includes urinalysis or other drug
14 detection measures and which may require residence and/or
15 participation in a residential treatment facility.

16 It is further ordered that the defendant shall pay
17 the United States a special assessment of $150. This special
18 assessment is payable through the Clerk of the U.S. District
19 Court. And the defendant shall make special assessment

20 payments from any wages he may earn in prison in accordance

21 with the Bureau of Prisons Inmate Financial Responsibility

22 Program. Any portion of the assessment that is not paid in
23 full at the time of your release from imprisonment shall

24 become a condition of supervision.

25 THE COURT: I need to advise you, Mr. Hirsch, that

17



1 you have a right to appeal this sentence. Said appeal must
2 be filed within ten days after entry of judgment. If you
3 cannot afford the services of an attorney to handle your
4 appeal, one will be appointed for you. -Do you understand
5 that?

6 THE DEFENDANT: Yes.

7 THE COURT: If you cannot afford it, a transcript
8 of the record will be prepared for appeal at the government's
9expense. Do you understand that?

10 THE DEFENDANT: Yes, I will probably need both.
11 - THE COURT: Pardon?

12 THE DEFENDANT: I probably will need both.
13 THE COURT: If you so request, a notice of appeal
14 will be docketed by-the clerk at this time. Do you
15 understand that?

16 THE DEFENDANT: Yes.

17 THE COURT: The Court is going to order the
18 Marshals to transport Mr. Hirsch back to the medical facility
19 in Springfield as soon as practical. While you're in prison,
20 they have a lot of voluntary drug treatment programs which I
21 encourage you to engage in because from reading your
22 Presentence Investigation-Report, you do have an addiction
23 that needs to be addressed, or else when you get out, you are
-24 not -going to be any better off than you are now.
25 Anything further, Mr. Forsyth?

18

...........



1 - MR. FORSYTH: I have nothing.

2 THE COURT: Anything further, Mr. Moore?

3 MR. MOORE: Nothing, Judge.

4 THE COURT: That concludes this hearing.

5 (End of hearing.)
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2. Criminal Law Ci-1069(1)

ED STATES- of America, prevailing criminal defendant's motion

Plaintiff-Appellee, 
for reimbursement of attorney fees pursuant

v. to Hyde Amendment is subject to 60-day

appeal period for, appeals in civil cases in

James TRUESDALE; Ronald Hamilton, which government is a partyI rather than 10-

Defendants-Appellants. 
day period for appeals in criminal cases. De-

partments of Commerce, Justice, and State,

the Judiciary, and Related Agencies Appro-

priations- Act, 1998, § 617, 18 U.S.C.A.

United States Court of Appeals, § 3006A note; F.R.A.P.Rule 4(a), 28

Fifth Circuit. .C.A.

May 5, 2000. 3. Criminal Law e1024(1)

The government generally cannot, with-

out statutory authority, appeal from a deci-

Criminal defendants whose convictions sion in a criminal case.

were reversed on appeal filed joint applica-

tion for reimbursement of attorney fees U- 4. Criminal Law-01068.5

der the Hyde Amendment. The United

States District Court for the Northern Dis- Fact that denial of prevailing criminal

trict of Texas, Sidney A. Fitzwater, J., denied defendants' motion for reimbursement of at-

application, and defendants appealed. The torney fees under the Hyde Amendment was

Court of Appeals, King, Chief Judge, held recorded on the criminal docket, rather than

that: (1) appeal was subject to appeal period the civil docket, did not preclude appellate

applicable in civil, not criminal, cases; (2) jurisdiction over defendants' appeal from

appeal was not fatally premature; (3) denial that denial, on ground that appeal was not

of application would be reviewed for abuse of perfected under governing civil rules, where

discretion; (4) defendants were not entitled to judgment of district court was obviously fi-

discovery and a hearing as a matter of right; nal, and government was neither misled nor

(5) defendants bore the burden of proof; (6) prejudiced by recording of judgment on

defendants had to prove more than just that criminal docket.- Departments of Commerce,

government's position was not substantially Justice, and State, the Judiciary, and Related

justified; and (7) defendants were not entitled Agencies Appropriations Act, 1998, § 617, 18

to fees absent showing that underlying pros- U.S.C-A-. § 3006A note; F.R.A.P.Rule

ecution was vexatious or frivolous. 4(a)(1)(B), (a)(2), (a)(7 ), 28 U.S.C.A.; Fed.
Rules Civ.Proc.Rule 79(a), -28 U.S.C.A.

Affirmed.
5. Criminal Law 0z1023(2)

For a ruling to be final, for appeal pur-

- 1. Criminal Law @s1081(4.1) poses, it must end the litigation on the merits,

A timely notice of appeal is necessary to and the judge must clearly declare his inten-

the exercise of appellate jurisdiction. tion in this respect.

Synopsis, Syllabi and Key.Number Classification

COPYRIGHT © 2000 by WEST GROUP

The Synopsis, Syllabi and Key Number Classifi-

cation constitute no part of the opinion of the court.
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6. Criminal Law c-1148 10. United States s=147(10)

Court of Appeals would review for abuse Under Equal Access to Justice Act

of discretion district court's denial of prevail- (EAJA), authorizing award of costs and at-

ing criminal defendants' motion for reim- torney fees against the government in civil

bursement of attorney fees under the Hyde cases, the government must prove by a pre-

Amendment. Departments of Commerce, ponderance of the evidence that its position

Justice, and State, the Judiciary, and Related was substantially justified. 28 U.S.C.A.

Agencies Appropriations Act, 1998, § 617, 18 § 2412.

U.S.C.A. § 3006A note.
11. Costs ('308

7. Criminal Law c-1139 7 Prevailing criminal defendant who seeks

Court of Appeals would review de novo reimbursement of. attorney fees under the

legal determinations underlying district Hyde Amendment, which requires showing

court's denial of prevailing criminal defen- that government's position, was vexatious,

dants' motion for reimbursement of attorney frivolous, or in bad faith, must prove more

fees under the Hyde Amendment. Depart- than just that government's position was not

ments of Commerce, Justice, and State, the substantially justified. Departments of Com-

Judiciary, and Related Agencies Appropria- merce, Justice, and State, the Judiciary, and

tions Act, 1998, § 617, 18 U.S.C.A. § 3006A Related Agencies Appropriations Act, 1998-

note. 
§ 617, 18 U.S.C.A. § 3006A note.

8. Costs c-314 
12. Costs 't='308

Prevailing criminal defendants were not

entitled to discovery and a hearing as a Prevailing criminal defendants were not
on fr rimentitled to reimbure ntoatreyfs

matter of right on their application for retA-hent e o mendment, attowing'

bursement of attorney fees under the Hyde under the Hyde Amendment, absent showinga

Amendment, where neither discovery nor that prosecution against them for illegal

hearing was requested. Departments of gambling was vexatious or frivolous. De-

Commerce, Justice, and State, the Judiciary, parthents of Commerce, Justice, and State, A

and Related Agencies Appropriations Act, the Judiciary, and Related Agencies Appro-

1998, § 617, 18 U.S.C.A. § 3006A note. priatlons Act, 1998, § 617, ;8 U.S.C.A.
§ 3006A note.

9. Costs e314 13. Criminal Law @81030(1)

In order to recover attorney fees as a

prevailing party under the Hyde Amend- If a party raises an issue for the first

ment, prevailing criminal defendants bore time on appeal, it can prevail only if it shows

burden of proof to show by a preponderance that the district court committed a plain er-

of the evidence that the goverrnent's posi- ror that affects the party's substantial rights,

tion was vexatious, frivolous, or in bad faith. and if the trial court committed a plain error

Departments of Commerce, Justice, and that affects a party's substantial rights,

State, the Judiciary, and Related Agencies Court of Appeals may correct the error only'

Appropriations Act, 1998, § 617, 18 U.S.C.A. if it seriously affects the fairness, integrity,

§ 3006A note. or public reputation of judicial proceedings.
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Appeal from the United States District its "conduct[ing], financling], manag[ing], su-

- Court for the Northern District of Texas. per istng], direct[ingg , or owngbinge all or

part of an illegal gambling business." 18

BeforeKING, hief Jdge, ad DUH~ u.s.c. § 1955(a) (1994). An illegal, gambling

Before KIG, Crchie Judges. abusiness is defined, in part, as one that "is in

and DeMOSS, Circuit Judges. violation of the law of the State or political

subdivision in which it is conducted." 18

KING, Chief Judge: 
U.S.C. § 1955(b)(1)(i) (1994). As we ex-

Defendants-Appellants James Truesdale plained in the direct appeal of Appellants and

and Ronald Hamilton appeal from the district their co-defendant's conviction:

court's denial of their joint application for

reimbursement of attorney's fees. We af- - In order to meet the first prong (viola-

-irm. 
tion of state law), the indictment alleged

firm. 
that appellants' gambling operation was

I.BFACTUACKANDGPROCNDURAL 
being conducted in violation of Chapter 47,

B.FATACKGD ROUNDURL Ga-mbling, of the Texas penal Code. The

BACKGROUND indictment did not cite a specific provision

This case revisits the story of an offshore within this chapter, but it alleged only

sports wagering enterprise that is well- "booklmaking." Additionally, the govern-

chronicled in one of our previous Opinions. ment's case focused entirely on and the

See United States v. Truesdale, 152 F.3d 443 jury charge instructed only on the "book-

(5th Cir.1998). Defendants-Appellants making" provisions of Chapter 47. Chap-

James Truesdale and Ronald Hamilton ("Ap- ter 47 defines "bookmaking" as follows:

pellants"), along with two others, were indict-

ed and tried on multiple charges, including (A) to receive and record or to forward

conspiracy, money laundering, and conduct- - more than five bets or offers to bet in a

ing an illegal gambling operation. There was period of 24 hours;

evidence at trial that bets were placed over (B) to receive and record or to forward

tolfree numbers that terminated in offics ()t-reieadeodorofrwd
toll-free numbers that terminated in offices bets or offers to bet totaling more than

offshore, where such activity is legal; howev- $1,000 in a period of 24 hours; or

er, toll-free numbers also terminated at Ap- e

pellants' homes, but these lines were used for (C) a scheme by three or more persons

information purposes only. There was also to receive, record, or forward a bet or an

evidence that Appellants received money in offer to bet.

Texas to establish betting accounts, that they Tex Penal Code § 47.01(2)(A)-(C).

deposited the money received in Texas bank

accounts, and that they paid winners out of Under Texas law lbookmaking" is ille-

accounts held in Texas. Appellants and their gal, and if a person intentionally or know-

co-defendants were convicted of several of ingly commits "bookmaking," he commits

the charges, including conducting an illegal the offense of gambling promotion. Tex.

gambling operation. On direct appeal, we Penal Code § 47.03(a)(2). Bookmaking,

reversed their convictions on all counts. See however, is not the only activity that con-

id. at 450. 
stitutes gambling promotion. Section

18 U.S.C. § 1955 was the basis for the 47.03(a) lists five separate categories of

illegal gambling operation charge. It prohib- activity (including "bookmaking') each of



3460 
US. v. TRUESDALE

hich ca osiuegmling promotion, reasonable doubt that the appellants were

Section 47.03(a) makes it a separate Of- engaged in bookmaking. I a4449

fens foran idiviualfor gain, to "... We indicated that there may have been some

becme[ for usoiaio an ythngdf vlue evienc that Appellants became custodians

bet or offered to be bette" Tehn Penal of gambling money in violation of section

Code § 47.03(a)(
3 ). In this case, neither 47.03(a)(3), but she government did not indict

the indictment nor the jury charge nor the them on that section, try them on that sec-

government's argument alluded to this see- tion, or instruct the jury on that section.

tion. The indictment only mentioned Following our decision, Appellants' co-

bookmaking and the jury charge only defendants moved the district court for reim-

tracked the language of sections 47.01(2) bursement of attorneys" fees under the so-

and 47.03(a)(
2). 

called Hyde Amendment,' and Appellants

Trwesdfxie, 152 F.Sd at 446-47. The evidence soon followed suit. The district court deniedw I

in the case indicated "that the bookmaking their co-defendants' motion, which denial was

activities occurred outside the United States" never appealed, and it further denied Appel-

and not in the state of Texas, as § 1955 lants' motion in an order entered on Decem-

requires. nt at 447. There was, evidence ber 22, 1998. Appellants filed a notice of

that Appellants had the capability to accept appeal ("NOA") on January 20, 1999, twenty-

bets in Texas and that callers attempted to nine days after the district court's order was

place bets in Texas, and a notebook seized at entered. Before reaching the merits of

Hamilton's residence could have indicated Truesdale and Hamilton's appeal, we must

that bets were being taken in Texas. How- decide whether their NOA was timely filed.

ever, the opinion notes that Appellants went

to great lengths to ensure that their business II. APPELLATE JURISDICTION:

was conducted legally. See id. at 448. In RULE 4(a) OR 4(b)?

sum "tecrusatal 
evidence ... [didl

nomtfrihea adequmsanteaisfo 
which a [1,21 Federal Rule of Appellate Proce-

not nanie jduo i tculd conclude beyond a dure 4 governs the time period during which

1. TheHyde Aendmen was pssed i order under section 2412 of title 28, U nite State

to provide the reimbursement of attorney's Co e. s To d de stesindewhthser tiornot toe

fees, to defendants in certain criminal cases. award fees and costs under tis section, the

festo dfnatincourt, 
for good -cause shown, mayhrciv

It provides: 
evidence ex parte and in camera (which

During fiscal year 1998 and in any fiscal shall include the submission of classified

year thereafter, the court, in any criminal evidence or evidence that reveals or might

case (other than a case in which the defen reveal the identity of an informant or un-

dant is represented by assigned counse dercover agent o n o

paid for by the public) pending on or after degrcndvjry agntdo matterse occrrsin beor

t~hae ddate o~f the enactment of this Act, may raceived shall be kept under seal. Fees and

award to a prevailing party, other than the other expenses awarded under this provi-

Unte Saea reasonable attorney's fee sio to a party shall be paid by the agency

united Statles, e~~xane where the SiOn toaprysarLy Pprevail~s from any

and other litigation expenses, wh iere thewihte 
oteagnyb p

court finds that the position of the Unite funds made availablr prevagis rom any

States was vexatious, frivolous, or in bad fu made No new apprvOptagenc ap-

faihunes te out Instaspcl 
propriation. Nonwapopriaons 

hl

crumtnes make souch aind tawar uneuitl be made as a result of this provsion.240

Suchtawadces hmake such anted uanjt t Pub.L. No. 105-119, § 617, 111 Stat.

the procedures and limitations (but not the 3006A (SuPP. 1997)I 1t.

burden of Proof) Provided for an award §306(up.I 
19)
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~n NOA may be filed. "A timely notice of 105-119, § 617, 111 Stat. 2440, 2519 (1997),

peal is necessary to the exercise of appel- reprinted in 18 U.S.C. app. § 3006A (Supp.

late jurisdiction. United States v. Cooper, III 1997) [hereinafter "Hyde Amendment"].

,35 F3d 960, 961 (6th Cir.1998 ) (citing Unit- This language can be read as signaling that a

ed StaFs V. Robinso(, 361 U.S. 220, 224, 80 Hyde Amendment motion arises in a criminal

S Ct. 282, 4 L.Ed.2d 259 (1960)). Simply put, case. See Robbins, 179 F.3d at 1270. On

if a notice of appeal is untimely, we cannot the other hand, the language can be read as

entertain the merits of a case. In order to simply signaling that the provision is intend-

establish the timeliness of the NOA filed in ed to provide relief when, "in any criminal

the instant appeal, we must begin by deter- case ... the court finds that the position of

mining whether it is governed by Rule 4(a)2 the United States was vexatious, frivolous, or

or Rule 4(b) 3 Only one other court of ap- in bad faith." Id, The latter reading does

peals has addressed this issue. In United not necessitate the conclusion that the mo-

Stales v. Robbins, the Court of Appeals for tion itself is a part of the underlying criminal

the Tenth Circuit held that an appeal from a case. For the reasons that follow, we con-

district couIts denial of a motion filed under elude that the latter reading is appropriate.

the Hyde Amnendment is governed by Rule We are consequently unable to join the

4(b) See179 .3d 268,1270(10th Cir. Tenth Circuit's conclusion and decide that

1999). 
Rule 4(a) governs an appeal from a district

At the outset, what is most important here court's ruling oh a motion filed under the

Ls to establish a clear, rule governing NOAs Hyde Amendment.

in cases like this one. Unfortunately, howev-

er, the text of the Hyde Amendment does not Citing United Staies v. Young, 966 F.2d

clearly establish whether Rule 4(a) or 4(b) 164, 165 (5th Cir.1992), and United States v.

should apply. A compelling case can -be De Los Reyes, 842 F.2d 755, 757 (5th Cir.

made that Rule 4(b) should apply to this case 1988),4 the government argues that, like a

and others like it. The Hyde Amendment motion to correct sentence under Federal

clearly states that "the court, in any criminal Rule of Criminal Procedure 35, "a motion for

case ... may award to a prevailing party ... reimbursement of attorney's fees and costs,

a reasonable attorney's fee.. . ." Pub.L. No. pursuant to the Hyde Amendment, should be

2. Rule 4(a) provides, in pertinent part, that, a motion to correct sentence under Rule 35 of

`[iln a civil case, ... the notice of appeal ... the Federal Rules of Criminal Procedure, and

must be filed with the district clerk within 30 in both cases, the notice of appeal was filed

days after the judgment or order appealed outside of the window allowed by Rule 4(b)

from is entered." FaD. R.APP. P. 4(a)(1)(A). but inside the window allowed byfRule 4(a).

This time period is extended to 60 days when We recognized that mtan appeal from a rul-

the United States is a party. See FED-k.App, P. ing on a Rule 35 motion is considered part of

the n t rR the original criminal'proceeding and must be

4(a~l~p} XBtaken 
within the ten days provided by [Rule

3. Rule 4(b) provides, in pertinent part, that, 4(b) ]." De Los Reyes, 842 F.2d at 757. We

"'ijn a criminal case, a defendant's notice of also recognized in each case that the same

appeal must be filed in the district court with- motion could have been raised in a proceed-

in 10 days after ... the entry of either the ing under 28 U.S.C. § 2255, in which case the

judgment or the order being appealed...." sixty-day window in Rule 4(a)(1)(B) would

FED. R.App. P. 4(b)(1)(A). 
have applied. Citing "the liberality accorded

Fan. R.Arr. P. 4(h)(l)(A) 
to pro se filings," idi., we decided to treat the

4& In each of those cases, the defendant ap- ill-styled motions as § 2255 motions and

pealed from the district court's disposition of found jurisdiction to entertain the appeals.
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cosdee ar4n6pre2o 
h ciia, Cooper, 876 F.2d 1192 (5th C r.18 ) dealt

mate pathe tand asparaee civileproceen with a petition for a writ of error oa

*ig er nmenseBrat e go - nobis. we determined that such a petition

emattent provides no suppot for This agu- was equivalent to a motion under 28 U.S.C.

- ment adovaferms noSriport for this argu- § 2255, the difference being that a § 2255

ment, and after comparing a motion under motion is made by a person in federal custo-

the Hyde Amendment to a Rule 35 motion, dy and a petition for a writ of error coram

wi~e cannot agree. A Rule S5 motion deals nobis is filed by a person who has been

directlY with the movant's liberty interest, released. We explained that the rules gov-

precisely the sort of consideration that has erning § 2255 cases state specifically that

been cited to support the shorter filing peri- Rule 4(a) applies to such motions, see Rule 11

od under Rule 4(b). See Unied Stoles v. Governing § 2255 Proceedings for the United

Craig, 907 F.2d 653, 656 (7th Cir.199 0) ("The States District Courts, 28 U.S.C. app. § 2255

shorter time limit for criminal appeals fur- (1994), and concluded that Rule 4(a) should

ther the pulimitercresin 
apply to an appeal from the denial of the

utions ofct inlhece~~ Neither the Petition, just, as the Rules Governmn 25

utiontee of scrietya norofeeindisdua crmnlproceedings 
specifically apply Rule 4(a) to an

dnefendsts are socervednby af plodvdingappial- apal from a denial of a § 2255 motion.

latefpross that cld hbya ploddteg appelt Two cases cited by Appellants from the

late process that could change the results Court of Appeals for the Seventh CircuLt

a trial, often while the defendant has already similarly apply Rule 4(a) after comparing the

-begun to serve a-sentence of incarceration.). proceeding at issue to a § 2255 proceeding.

A motion under the Hyde Amendment, on See Betts v. United States, 10 F.3d 1278 (7th

the other hand, does not implicate the mov7 Cir.1993 ) (petition for a certificate of inno-

ant's libter nrest. Indeed, as we discuss cence); United States v. Craig, 907 F.2d 653

shortly, the interests it implicates are identi- (7th Cir.199O) (petition for a writ of error

cal to those implicated by a motion for attor- coram nobis).

ney's fees under 28 U.S.C. § 2412, the Equal Here, a motion under the Hyde Amend-

Access to Justice Act (the "EAJA"), the pro- ment is equivalent to a motion under the

cedures and limitations of which, with a few EAJA. In each case, the movant is seeking

exceptions, are made applicable to proceed- an award of attorney's fees based upon a

ings under the Hyde Amendment. The long- litigating strategy employed by the goverf-

er time period provided in Rule 4(a) applies ment that, the movant claims, conflicts with

to proceedings under the EAJA. We find the certain statutorily defined notions of fair

Icomarson of a motion filed pursuant to the play. It makes little sense that the time

HydeO Amendment to one filed under the period during which the movant may file an

EAJA a closer analogy than the Rule 35 NOA from the denial of such a motionshould

EAJmparO provie d bnloy then goveRulen on differ depenldinig upon whether the govern-

e e t on d fment dp ten dia Y cofn sive. litigation strate-

[ brief. 
gy was employed in a civil case or a criminal

l We have in the past used this sort of case. Our comparison of Hyde Amendment

analogy to decide which Rule 4 time period motions to EAJA motions is bolstered by

to apply- For example, United States v. Congress' direction that the procedures and
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limitations of the EAJA are, with limited an appeal from a ruling on a motion pursuant

exceptions, incorporated into the Hyde to the Hyde Amendment.

Amendment"
Amendment. - [41 Having so decided,- we are left with

[3] Finally, it could prove problematic for one last jurisdictional question: Is the NOA

the government were we to hold that a mo- in this case fatally premature? Rule

tion filed pursuant to the Hyde tAmendment 4(a)(1)(B) provides that when the United

is part and parcel of the underlying criminal States is a party to a civil case, the NOA

case and therefore subject to the Rule 4(b) "may be filed ... within 60 days after the

filing period. As a general rule, the govern- judgment or order appealed from is entered."

ment cannot, without statutory authority, aP- Rule 4(a)(2) provides that an NOA "filed

peal from a decision in a criminal case. See after the court announces a decision or or-

United States v. Sanges, 144 U.S. 31-0, 312, der-but before the entry of the judgment or

12 S.Ct. 609, 36 L.Ed. 445 (1892). While the order-is treated as filed on the date of and

question is not before us, we are aware of no a

statute that authorizes the government to

appeal from a ruling on a motion for an occurs "when [the judgment or order] is en-

award of fees in a criminal case.6 We antici- tered in compance with Rules 58 and 79(a)

pate that holding as the government argues- of the Federal Rules of Civil Procedure.

would create a situation in this circuit where FED. R.APP. P. 4(a)(7).

a movant would be entitled to appeal from an Federal Rule of Civil Procedure 79(a) re-

adverse ruling on a motion Ted pursuant to

the Hyde Amendment, but the government quires that the decision of the district court

would not be afforded the same privilege. be recorded on the c reithe

We cannot imagine that the Congress intend- ruling below was recorded on the criminal

ed such a result and are unwilling, absent docket. It has therefore never been entered

clearer statutory direction, to establish pre- i strict compliance with Rule 4(a)(7), and an

cedent in this circuit lending support to such argument can-be made that an appeal is not

an outcome. If Congress had indeed desired perfected under Rule 4(a)(2) until so entered.

these sorts of proceedings to be treated as Neither pat has argued, however, that our

part and parcel of the underlying criminal appellate jurisdiction is defeated by the fail-

case, we would have expected a path to have ure of the clerk of the district court to record

been established for the government to ap- the ruling in this case on the civil docket, and

peal. We conclude that Rule 4(a) applies to we -can see no reason why our jurisdiction

5. We agree that application of the Rule 4(a) authorizes the government to appeal in cer-

appeals period is not a procedure contained tain criminal cases, this concern was not ap-

directly within the text of the EAJA. But, as parent to the panel that decided Robbins.

we see it, Congress' direction that the proce- Compare United States v. Prescon Corp., 695

dures of the EAJA should apply to proceed- F.2d 1236, 1240 (1Oth Cir.1982) (section 3731.

ings under the Hyde Amendments evinces its authorizes any government appeal from a Ei-

intent that, absent statutory direction to treat nal order that does not implicate the Double

the proceedings-differently, the case giving Jeopardy Clause) with United States v. Den-

rise to the motion for an award ofeed son, 588 F.2d 1112 1125o adopted en banc

nog controld nAd ceedings should be con- 603 F.2d 1143, 1145 (5th Cir.1979) (section

ducted in a like manner. - 3731 only authorizes appeals from order simu-

6. We suspect that because of the Tenth Cir- lar to those in it). v -

cuit's construction of 28 U.S.C. § 3731, which
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should be so defeated. Were we to dismiss should hold true in this case, and we deter-

this action for lack of jurisdiction, "the dis- mine that we have jurisdiction to entertain

trict court would simply [enter its judgment the appeal.

on the civil docket], from which a timely

appeal would then be taken. Wheels would III. STANDARD OF REVIEW

spin for no practical purpose." Bankers 616 In Pierce v. Underwood, the Supreme

Trust Co. v. Mallis, 435 U.S. 381, 385, 98 Court determined that a district court's deci-

S.Ct. 1117, 55 L.Ed.2d 357 (1978). We find it sion regarding an award of attorney's fees

unnecessary to dismiss this action for two under the EAJA was subject to appellate

reasons. 
review under the abuse of discretion stan-

dard. See 487 U.S. 552, 563, 108 S.Ct. 2541,

[5] First, what is important is that the 101 L.Ed.2d 490 (1988). Appellants argue

judgment of the district court be final,7 which that the factors articulated in Pierce militate

it obviously was in this case, and the appel- against an abuse of discretion standard and

lee, the government here, not be misled or support de novo renew in this case. We

prejudiced by the fact that the judgment was disagree and conclude that the close ties

recorded on the criminal docket. See Mallis, between the EAJA and the Hyde Amend-

435 U.S. at 387, 98 S.Ct. 1117; FirsTier ment coupled with an application of the fac-

Mortgage Co. v. Investors Mortgage InS. Co- tors relied upon by the Court in Pierce sup-

498 U.S. 269, 276, 111 S.Ct. 648, 112 L.Ed.2d port a application of the abuse of discretion

743 (1991). The government was neither standard.

misled nor prejudiced in this case. Awards made pursuant to the, -Hyde

Amendment "shall be granted pursuant to

Second, in the past we have not found our the procedures and limitation (but not the

jurisdiction defeated by a judgment being burden of proof) provided for an award un-

entered on the wrong docket. In Smith 'u der [the EAJAI." Hyde Amendment, supra.

Smith, 145 F.3d 335 (5th Cir.199 8), we were The proper standard of appellate review is

confronted with an appeal from a criminal not one of the procedures and limitations of

contempt ruling that was entered on the civil the EAJA, but the language of- the Hyde

docket. We determined that we did not need Amendment indicates Congress' intent to

to decide whether Rule 4(a) or 4(b) applied, have proceedings under the Hyde Amend-

because the notice of appeal was timely in ment treated similarly to those under- the

either case. See id at 339. Implicit in that EAJA. While the language quoted above

decision was a determination that the entry does not conclusively determine the proper

of judgment on the civil docket did not defeat standard of review, the tie-in between the

jurisdiction if the case was criminal and Rule two provisions lends support to finding that

4(b) applied. it follows that the converse the same standard applies in both situations.

7. "For a ruling to be final, it must end the 8. In United States v. Gilbert, the Court of

litigation on the merits and the judge must Appeals for the Eleventh Circuit, the only

clearly declare his intention in this respect." other circuit court to consider the proper

FirsTier Mortgage Co. v. Investors Mortgage standard of review for Hyde Amendment

Ins. Co., 498 U.S. 269, 273-74, 111 S.Ct. 648, cases, likewise determined that an abuse of

112 L.Ed.2d 743 (1991) (citations and inter- discretion standard was appropriate. See 198

nal quotation marks omitted). F.3d 1293, 1298 (11th Cir.199 9).
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In Pierce, the Supreme Court considered ment appeals. The district court is much

several factors in determining the correct more familiar with the ins-and-outs of the

standard of review for EAJA proceedings. case, and its judgment will often reflect its,

First, the Court looked to the language of unique perspective. Applying a less deferen-

the statute itself. The EAJA tial standard of review would show disrespect

provides that attorney's fees shall be for that unique perspective.

awarded "unless the court finds that the Finally, the Supreme Court recognized

position of the United States was substan- that flexibility was needed in the area in

tially justified." 28 U.S.C. § 2412(d)(1)(A) order for the "substantially justified" stan-

(emphasis added). This formulation, as dard to develop. "[Tlhe question s. is.

opposed to simply "unless the position of little susceptible, for the time being at least,

the United States was substantially justi- of useful generalization, and likely to profit

fied," emphasizes that the determination is from the experience that an abuse-of-diScre-

for the district court to make, and thus tion rule will permit to develop." Id. at 562,

suggests some deference to the district 108 S.Ct. 2541. The "vexatious, frivolous, or

court on appeal. in bad faith" standard of the Hyde Amend-

Pierce, 487 U.S. at 559, 108 S.Ct. 2541. The ment, along with the "for good cause shown"

Hyde Amendment similarly provides that standard that governs whether the court may

"the court ... may award ... a reasonable receive evidence in camera and ex parte, will

attorney's fee ... where, the court finds that similarly benefit from the experience envi-

the position of the United States was vexa- sioned by the Supreme Court in Pierce. We

tions, frivolous, or in bad faith...." Hyde conclude that an abuse of discretion standard

Amendment, supra (emphasis added). The should apply to appeals from judgments in

similar language in the Hyde Amendment Hyde Amendment proceedings.

supports deference to the district court's de-

cision as well. [7] Legal determinations underlying the

The Court in Pierce also considered wheth- district court's decision are, however, re-

er "'one judicial actor is better positioned viewed de novo. See Spavny v. Western

than another to decide the issue in ques- Bank-Westheimer, 989 F.2d 830, 839 (5th

tion."' 487 U.S. at 560, 108 S.Ct. 2541 (quot- Cir.1993). "As Judge Friendly has stated,

ing Miller v. Fentond 474 U.S. 104, 114, 106 '[i]t is not inconsistent with the discretion

S.Ct. 445, 88 L.Ed.2d 405 (1985)). The Court standard for an appellate court to decline to

noted that some aspects of the government's honor a purported exercise of discretion

litigating strategy may be known only, to the which was infected by an error of law."' Id

district court. Also, the circuit court may (quoting Abrams v. Interco, Inc., 719 F.2d

have to spend inordinate time becoming 23, 28 (2d Cir.1983)).

more familiar with the record than is usually

required for appeals in order to evaluate not 1V APPELLANTS' RIGHT

only the merits of the case, but- also the TO DISCOVERY AND

government's litigating strategy. While the A HEARING

Hyde Amendment deals with criminal cases

rather than civil cases, we find these consid- [81 We begin by disposing of Appellants'

erations weigh equally in favor of applying a argument that the Hyde Amendment entitles

deferential level of review in Hyde Amend- them to discovery and a hearing as a matter
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of right. For this proposition, Appellants Appellants assert that Representative Riv-

cite United Stahes po. Grptine, 23 F.Supp.2d ers's remarks were made at a time when the

1283 (N.D-Okla.19
98 ). There, however, the government was expected to bear the burden

court explained that the movant had request- of proof under the Amenmednto They argue

ed discovery and the government opposed that the burden was changed to the defen-

that request. See id, at 1295-96. That is dant, yet the Amendment still provides for

not the case here. Appellants do not allege Th confidental submisatsion. do of readen thce

that they moved for discovery or a hearing din They conclntended thra it "tadismot aon ha

the district court, and ourlneedn e ogesiteddfrtecamn 
ohv

view ofither a recorduliewiserevdea n su h e access to evidence except such evidence

motion. The scope of discovery ablowableor whic e pesontedenti and suc eid isto

required upon request of a movant for attor- be presented t o the ourt din a rere. A

ney's fees pursuant to the Hyde Amendment pellants Briet 21-2e We rete.,

isteeoe not an issue we need address in appear the prvsogooi aearviewno

icase. e only whether the evidence was included to enable the gvnde-

thiscase ab useits deisceinbyrn ment to defend itself against HydA end-

district court 
mand eti d ent motions and at the same time Pr

so Appellants'dmotion without granting d onf detal information. We do not read the

covery or a hearing, de Amendment as providing rdscover and a

neither was requested. 
hearing as a matter Of right..

The Hyde Amendment provides that, i The oAJA, the Procedures and limitations

Hydeteminewhether or not to award fees and which are incrprated into the Hyde

costs under this section, the court, for Amendment, Provides that:

caue shown, may receive evidence ex parte Whether or not the position of the United

ande ihoncmr . anid evidence or testimony States was substantially justified shall be

so e r ae erited-sal t ek erse ." Hyde determined on the basis of the record (in-

[te Hde Amendment, The Ameendment, s ehding the record with re tote ac-

originally introduced on by Representative tion or failure to act by the agency upon

Hydevidncued noat wasuelh provision. See which the civil action is based) which is

Cong. Rec. 1 n7786-04, co7791 (daily d. made in the civilaction or whi fe and

Sept. 2419 . The provision was added mt other expenses are sought.

respo to coiced by some mem- for good The unde
berspofs the Houscegrdn g v28 U.S.C. § 24l2(dl)(Bt)poiso (194) Th gov-

sofurceHous e o rlawenforcemeng ternment argues that ths sain tisa pro-idis

th _ftrthe-fac exercise required under cedure contained i h AA

theendinrent] to determine justi- therefore ino rtdinthe teAA ande tAtmitdi

[the Hyde 
incrpoatd ito heHyd Amnd

fication for prosecution.... There ma vb nent, except to the extent that the latter

evidence that was relied upon in good faith p des otherwise. The government con-

by theprosectioni coigto its decision troenstath language of the Hyde Amend-

to prosecute, but was later supprssd ment "Suggests that a oftrc cuthas recti-

trial; there may be disclosure or required tude-to permit an expansion ofbte rnerd

disclosure and compromise of confidential for good cause, beyond that availalune

- sorce or aw nfocement techniques.... the EAJA, while at the same time providing

sour at 1179 (reark onfr -ersnaieR necessary safeguar~ds."' Government's Brief

ers). See also Gilbert, 198 F.3d at 1300-01. at 31. The governimetsraigoth
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Amendment seems reasonable, but we need 1992). The Hyde Amendment changes only

not today determine the situations under the party with whom burden of proof lies, not

which discovery or a hearing is allowed or the level of proof by which the claim must be

required, assuming either is allowed at all. established, We conclude that a party mov-

It is clear that the Amendment, especially ing for an award of attorney's fees under the

when read in conjunction with the EAJA, Hyde Amendment must establish by a pre-

does not provide for discovery or a hearing ponderance of the evidence that the govern-

as a matter of right. The district court, ment's position was vexatious, frivolous, or in

therefore, did not abuse its discretion in rul- bad faith.

img on Appellants' motion without first af-

fording them an opportunity for discovery or

a hearing, because no motion for either was VI. THE VEXATIOUS, FRIVOLOUS,

ever filed with the court.
l11] The EAJA directs courts to award

-V. THE BURDEN AND "to a prevailing party other than the United

LEVEL OF PROOF States fees and other expenses ... incurred

[9] Both parties argue that in order to by that party in any civil action ... unless

recover attorney's fees as a prevailing party, the court finds that the position of the United

the Appellants bear the burden of proof un- States was substantialy justified or that

der the Hyde Amendment to show by a special circumstances make an award un-

preponderance of the evidence that the gov- just." 28 U.S.C. § 2412(d)(1)(A) (1994) (em-

ernment's position was vexatious, frivolous, phasis added). The Supreme Court has in-

or in bad faith. We agree. The Hyde terpreted the phrase substantially justified to

Amendment provides that awards under it mean "justified to a degree that could satisfy

"shall be granted pursuant to the procedures a reasonable person." Pierce, 487 U.S. at

and limitation (but not the burden of proof) 565, 108 S.Ct. 2541. The Court equated a

provided for an award under [the EAJA]." substantially. justified position with one hav-

Hyde Amendment, supra. It is clearly es- ing a "reasonable basis in law and fact." Id.

tablished that, under the EAJA, the govern- at 566 n. 2, 108 S.Ct. 2541. The Hyde Amend-

ment bears the burden of proof with regard ment, on the other hand, allows a district

to its litigating position. See United States court in a criminal case to "award to a pre-

v. 5,507.38 Acres of Lands, 832 F.2d 882, 883 vailing party, other than the United States, a

(5th Cir.1987). The language of the Hyde reasonable attorney's fee and other litigating

-Amendment expresses a desire to shift- that expenses, where the' court finds that the

burden to the movant. The only other court position of the United States was vexatious,

of appeals that has addressed this issue frivolous, or in bad faith, unless the court

agrees that the movant bears the burden of finds that special circumstances make such

proof. See Gilbert, 198 F.3d at 1304. an award unjust." Hyde Amendment, supra

(emphasis added). Appellants suggest that,

1101 - Under the EAJA, the government other than the switched burden of proof, the

must prove by a preponderance of the evi- standards in the EAJA and the Hyde

dence that its position was substantially justi- Amendment are the same; a movant may

fied. See United States v. One Parcel of succeed under the Hyde Amendment if he

Real Property, 960 F.2d 200, 208 (1st Cir. establishes that the prosecution was not sub-
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stanialy jstiied.Thelanuag 
ofthe two that a motion filed pursuant to the Hyde

stantially juaned thle laigu hgistory prove Amendment can succeed only if the iovant

ter ise.ca 
"~estbihta h government did not

otherwdse. 
- possess sufficient evidence that could satisfy

H d Amendments as ginmally mn- a reasonable person to believ htt

troduced on the floor of the House, made cution abl a rasonbele hatte prsde-

attorney's fees available absent special cir- factr Memorandum opinion an law d

cumstances making such an award unjust, fncig a motionby Richard Jones and saO de

"unless the court finds that t psi yierenc aion bycRhrde r f1 aled Dec. r2

the suited States was sub stantiay justi- Mirtfied Dece 7, 1998, at 4 in -

fl the d.m4dog Rec. H7786- 04, H7791 rate d by referene wi Oefed ou thDe 2

(dearly e. sep ,. In discussing the 199Ge This conclusion was bausedo the tia s-

proo sed Aedmet, Representa24veH 
trict courtes ruling that, "be terpoc e-

drew aralelsetwent Rit anyheEJA eA dures, and limitations of the EAJA applY to

farased tAh s bsetnda d a tpab the i Enuc po the Hyde Amendment, a prevailing Party is

e esding he statned tat the Andment not entitled to an award if the governmant's

"ought to pt tmen dmentybo w ia se by position in the litigation was 'substantia

a suit that is not substant1 o sto mei - gr usfie b fith" stdr

'What is the remedy, if not this, fr5We disare wihte aitit courtgthat a

body i whouhas been un fstly, maliciously, d moa need only prove th e govern

wiho hstadr been evntual chne movtanlutii" stubr hestaniact jourti

proery~ asiveiy tried by the Govern- ment's position was nlot sbtnilyjsi

ment.... Id- at H7792 Repeseomntativ fled, i.e. that "a reasonable pero couldidnrt

D Skre thaggs responded to tseoan oensto ing the government's evidence cu dnotn

statilsnsg, thn gtleman p e to find that the prosecution of defendants had a

sttig VII thinkT'CSEApllnfis 
rgeta the gend abernmfat.eInt 

5

much. Were the words 'mnalicious' and 'bu- rational basis in both law nd f Texat an

sive' in his amendment, and maybe those As previously explained, the ,vexatious, friv-

are -criteria that also ought to be intro- olous, or in bad faith" standard is more de-

duced, it would be a different matter." hI mnigoa vnthnte"otsba-

The standard was eventually changed to tianlyingsonfaemovantdthan 
The "norit s oubrta

"'vexatious, frivolous, or in bad faith" in the tia recy justifed"sadrd. thet district cour

Conference Commnittee. See Gilber4 198 w"as corec t, hoevers that the apmovecntisn

I e ignfie Co- unable -ve toetbischtt eprosctaionl

F.3d at 1301-02. This change infe o was not substantially justified, hecetiY

gres' dsir tolimi th scpe f the

Amendesient. o imovat under thoe Hyd cannot establish that it was vexatious, frivo-

Amendment mutpoven modre than just tht ous, or brought in bad faith. The district

thegoerndment'mst prosition e w hasno substtat court here concluded that Appellants failed

tihe usiid Soen e et Poitio wat 1302 1304;tcf to establish that the government's prosecu-

Pierce, 487 U.S. at 566, 108 S.ct. 2541 ("To tioniofrthe was noret iutn thisconcjustified

be (substantially justified' means, of course, If the ditrctw s corretion tis concluion,

moretha meely~ndser~in ofsanctions then it did not abuseitdsceonndnyg

fore frvoounmess... .ndsen ofAppellants' 
Hyde Amendment motion, which

for frivolousness .c...fo 
an een mre demanding standard.

VII. AppELLAINTS' CASE Appellants first argue that the government

1121 The district court seems to have knew, or should have known, that they were

agreed with Appellants' position. it held not engaged in bookmaking in Texas, and
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that, therefore, the government's prosecution in bookmaking operations in Texas, it was

of them was vexatious and frivolous. Ac- sufficient evidence to indicate that the gov-

cording to Appellants, the government's star ernment's prosecution of Truesdale and

woritnes testifiedlhtobtswr 
taken in Hamilton was neitherDexai .S frivolo9s,

Texass Aellnfird that this case "was nor in bad faith." Order fid D 1998,

cexarl A situation whuere [a Dals police at 2. While we disagree with the standar the

d sloppines~~~s 
thanvxtosesoa oei,72F 24 28(th Apel

ofcer involved tisn case was s[a yin that district court applied, we agreelthat App

her FB Ionvended that the eating whas ants failed to establish even that the govern-

illegl, as n the Fden that toperato wa e Int's position was not substantially justi-

weren aeng ohln [the Dallas police officer's) fied. "To be substant ial e erodenction be

training and experienceeds, in t ill gambving relevant and sufficient for a r able-mind

oetraineglend Appen rice f an 3. pe to accept as adequate to suppot abconciu-

ant'sng ownseradonlso 
mref A o 3elanfu- sion; it must be moire than a speck or scintil-

sionaten sloppin n vexatiousness or la but it need notbbe a preponderance." Tay-

frivoousness Thines coclsin is supote or v. Bo'wen, '782 F.2d 1294, 1298 (5th Cir.

y tInheahn rigs conclusion that teppred 1986). Because Appellants failed even to

ha fgovernments t 
establish that the government's prosec tion

wasIsome evidence that Appellants had bro- of them was not substantially justified, they

ens stteming laws by becoming cust- cannot establish that the prosecution was

deanstof gamblin p but the govern- vexa tous, frivolous, or in bad faith. The

ment neglected to proceed on tHis theory, district court, therefore did not abuse its

arguing instead only that Appellats broke discretion in denying Appellants motion -

state law by engaging in bookmaking. 
thas the

Ingreaching its conclusion that Appellants [13) Finally, Appellants arguetha the

Apelans hoernertiadcmnthin 
4S,123(t Cirges9 agans thnem wer

had failed to establish that the government's money laundering charges againee thaem t re

posi etiongwas infotrs tantially justified, the brought in bad faith. Oura rinpdts e-

is adpreioslytid te not substantial l orc theerord revely ifhit Appeullaffets

distict reied' on eviden that toll-free num- view of the eeord r t re ha Apatsict

* dlostc orelinea at" tnadndo itdei Appled judiialedt praisedtins. iss tedSaev.

bers terminated at Appellants' homes, 
se i ns i efor the disrcs

lantspaidout innigs fOm Texas bank court. if a party raises an'su o h is

E acnts ,ai the notebook ess fon ilton's time on appeal, it can prevail only if it shows

hcousecntaitenotedbet 
infortion, sev that the district court committed arplain er-

callers attempted to place bets with federal rrtaafesthpay'sutantia 
rigts

agens o thetol-fre lies trmiating at Douglass V. United Servs. Auto. Asn,7

appellnts'o theomlfes, a ind s certain douents F.3d 1415, 1423 (5th Cir.1996) (en banc). If

speized tsfrom uesdaen5 hoercotainedou p0_ the trial court committed a plain error that

sibl betinginformation. The district court affects a party's substantial rights, we may

had previously tied the "not, substantially correct'the error only if it "seriuslyio affet

justifie~d" standard to the "vexatious, frivo- the fairness, integrity, or public reuttono

lous, or in bad faith" standard, and it ruled judicial proceedings." United States 'V. Ola

that "[allthough this evidence was insufficient no, 507 U.S. 725, 736, 113 S.Ct. 1770, 123

for a -reasonable jury to find beyond a rca- L.Ed.2d 508 (1993). Appellants have not

sonable doubt that lAPPellants] had engaged made the requisite showings in this case.9

9.W hrefore need not address the issue of if just a portion of the government's proseCu-

.Whe ther the Hyde Amendment provides relief
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0 VIII. CONCLUSION 
the district court is AFFIRMED.

For the foregoing reasons, the judgment of

tion is vexatious, frivolous, or brought in bad faith.

Adm. Office, U.S. Courts-West Group, Saint Paul, Minn.
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peal began to run when party received writ-
J.C. BASS; Charlene B. Bass, ten notice of entry of judgment, and (2)

Plaintiffs-Appellants, Director of National Appeals Division prop-
- v. erly applied preponderance of evidence stan-

dard in rejecting plaintiffs appeal from
UNITED STATES DEPARTMENT FSA's evaluation.

OF AGRICULTURE, et at.,
Defendants, Affirmed.

United States Department of Agriculture;
,Daniel Glickman, Secretary of the U.S.
Department of Agriculture; National 1. Federal Civil Procedure -2659
-Appeals Division, formerly known as Federal Courts 8669
National Appeals Staff of the U.S. De- Motion for reconsideration filed within
partment of Agriculture; Farm Service ten days of district court's judgment is con-
Agency, formerly known as Farmers
Home Administration of the U.S. De- strued as motion to alter or amend judgment
partment of Agriculture; Keith Kelly, that suspends time forfiling notice of appeal.
y Administrator of the Farm Servic F.R.A.P.Rule 4(a)(4), 28 U.S.C.A2; Fed.Rules
Agency of the U.S. Departmnt of A Civ.Proc.Rule 59(e), 28 U.S.C.A.
culture; Norman G.-Cooper, Dirt or of
the National Appeal Divi a of the 2. Federal Courts t655
U.S. Department of X ulture, Defen- Under rule which permits district court
dants-Appellees. to reopen time to file appeal if party who did

No. 99-60366. not receive timely notice of entry of judg-
United States -Court of Appeals, ment files motion to reopen within seven
United States -Court of Appeals, days after it "receives notice of the entry,"

Fifth Circuit. seven day period in which party must move
May 23 2000. to reopen time to file appeal begins to run
May 23- 2000' when party receives written notice of entry

of judgment; separate rule requires clerk to
Farmers who participated in Farm Ser- serve notice of entry of judgment by mail

vice Agency's (FSA's) leaseback/buyback and written notice is more susceptible to
program brought action against Department proof than oral communications.
of Agriculture and federal officials, challeng- F.R.A.P.Rule 4(a)(6), 28 U.S.C.A.; Fed.Rules
ing manner in which FSA established repur- Civ.Proc.Rule 77(d), 28 U.S.C.A.
chase price for land that they had conveyed
to FSA to repay FSA-financed loans. The 3. Ad-inistrative Law and Procedure
United States District Court for the South- e L

- ern District of Mississippi, William H. Barb- 669.1
our, J., granted summary judgment for de- In considering petition for review from

* fendants, and plaintiffs appealed. The Court - final agency order, court will generally not
of Appeals held that: (1) period in which consider questions of law which were neither
party must move to reopen time to file ap- presented to nor passed on by agency.

Synopsis, Syllabi and Key Number Classification
COPYRIGHT © 2000 by WEST GROUP

S}- -, The Synopsis, Syllabi and Key Number Classifi-
cation constitute no part of the opinion of the court.
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4. Agriculture 23.5(1) Before WIENER, BENAVIDES and
Farmer challenging Farm Service Agen- PARKER, Circuit Judges.

cy's (FSA's) determination regarding value of
his farm by asserting that FSA applied im- PER CURIAM:
proper regulation when it determined farm's
value failed to preserve issue for judicial Appellants, J.C. and Charlene Bass (collec F
review; although farmer alluded to argument tively "Bass"), appeal a summary judgment
in letter to FSA, farmer did not challenge for the defendants in this Administrative
FSA's conclusion regarding applicable regu- Procedures Act suit challenging the Farm
lation during administrative proceedings. Service Agency's ("FSA") appraisal of farm

property. We affirm.
5. Agriculture =3.5(1)

Farm program regulation providing that
borrowers "appealing the current market ap- I. FACTS AND PROCEDURAL
praisal may obtain an appraisal by an inde- HISTORY
pendent appraiser selected from a list of at
least three names provided by the servicing This case involves a dispute over the way
official" does not require farmer to produce in which the FSA established the repurchase
independent appraisal in order to challenge price for farm land that Bass conveyed to the
appraisal of farm by Farm Service Agency FSA when he became unable to repay FSA-
(FSA). 7 C.F.R. § 1951.909(i)(3)(i). financed loans.' The property at issue con-

sists of 531 acres located in Amite County,
6. Agriculture 03.5(1) Mississippi. Bass farmed the land beginning

Director of National Appeals Division of in 1966. In 1977, Bass financed the land
Department of Agriculture properly applied through the FSA. Because of financial re-
preponderance of evidence standard in re- verses in 1990, Bass entered into an agree-
jecting borrower's appeal from Farm Service ment to deed the farm to FSA in exchange
Agency's (FSA's) valuation of borrower's for forgiveness of the debt. The parties
farm; although FSA accorded borrower's ap- agreed that FSA would lease the farm back
praisal little weight, it adequately articulated to Bass with an option to repurchase, -pursu-
relationship between facts found and -its -deci- ant to the FSA's "leaseback/buyback" pro-
sion to accept FSA's appraisal over opinion gram, authorized by the Consolidated Farm
submitted by borrower's appraiser. Federal and Rural Development Act ("CONACT"), 7
Crop Insurance Reform and Department of U.S.C. § 1921-2009 (1994).
Agriculture Reorganization Act of 1994,
§ 277(c)(4), 7 U.S.C.A. § 6997(c)(4). In 1996, Bass notified FSA that he intend-

ed to exercise the repurchase option. A
dispute arose concerning the value of the

Appeals from the United States District farm. After, extensive administrative pro-
Court for the Southern District of Mississip- ceedings, Bass sought judicial review of the
pi. valuation ruling by the Director of the

1. The FSA was formerly known as the Farm- (USDA). For simplicity, the agency is- re-
ers Home Administration (FmHA), an agency ferred to as FSA throughout this opinion.
of the U.S. Department of Agriculture
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USDA's National Appeals Division ("Di- On June 3, 1999, counsel for Bass filed arector"). The district court entered sum- motion to reopen the time for appeal, pursu-mary judgment-for defendants and this alp- ant to FED. R.Arp. P. 4(a)(6). The motionpeal followed. 

-iwas accompanied by counsel's affidavit, in
which he stated that he received a copy ofII. TIMELINESS OF MOTION TO the order denying reconsideration in the mailREOPEN APPEAL PERIOD on May 28, 1999. On June 22, 1999, counselThe district court entered judgment on for Bass filed a second notice of appeal.November 10, 1998. On November 19, Bass

retained new counsel who mnoved for recon- Federal Rule of Appellate Proceduresideration. On November 20, Bass's new 4(a)(1)(B) requires that the notice of appealcounsel filed a notice of appearance, giving as in a civil action in which the United States ishis address "300 West Claiborne, Avenue, a party be filed within 60 days of entry of theGreenwood, Mississippi." Defendants op- judgment or order from which appeal is tak-posed the motion for reconsideration and on en. A timely motion to alter or amend aDecember 28, 1998, Bass's counsel moved for judgment under FED.R.CIv.P. 59(e) suspendsan enlargement of time to file a rebuttal to the time for filing a notice of appeal untildefendants' opposition. The district court entry of an order disposing of the motion.granted this motion, but the clerk mailed a FED. R.App. R. 4(a)(4).copy of the order to Bass's counsel at "P.O.
Box 1350, Greenwood, Mississippi." The or- [1] There is no motion for "reconsidera.der was returned to the clerk's office "not tion" in the Federal Rules- of Civil Procedure.deliverable as addressed." See Hamilton Plaintiffs v. Williams Plain-On January 20, 1999, the district court tiffs, 147 F.3d 367, 371 n. 10 (5th Cir.1998).entered an order denying Bass's motion for However, a motion for reconsideration filed* reconsideration. The docket sheet indicates within ten days of the district court's judg-that copies of the order were mailed, and ment is construed as a Rule 59(e) motion that,there is no "undeliverable" notation in the suspends the time for filing a notice of ap-docket with respect to service of the order on peal. See id. Because Bass's motion wasBass's counsel. On May 27, 1999, Bass's filed on November 19, within ten days of thecounsel filed a notice of appeal. Counsel also November 10 judgment, we construe it as afiled an affidavit averring -that on the morn- Rule 59(e) motion, which suspended the timeing of May 26, 1999, he received a telephone for filing an appeal from the underlying judg-call from Mr. Bass advising him that the Thent. See id; see also Harcon Barge Co.,court had entered an order denying the mo- Inc. v. D&G Boat Rentals, Inc., 784 F.2d 665,tion for reconsideration. Counsel contacted 667 (5th Cir.1986). Bass's notice of appealthe district court clerk's office on May 26, was therefore due sixty days from the dateand was advised by the docketing clerk that the court entered its order denying the mo-the order had been entered on January 20, tion for reconsideration, or sixty days from1999, and a copy mailed to him at "P.O. Box January 20, 1999. Bass's notice of appeal,-150." Counsel averred that he had not filed May 27, 1999, was therefore untimely.received the order, had not used that address

since 1997, and that he had provided the We must next determine whether the dis-clerk with his correct address. trict court abused its discretion in granting

- -
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Bass's motion to extend the period for filing If the seven-day period was triggered on
his notice of appeal. See United States v. May 28 when Bass's counsel received a writ-
Clark, 51 F.3d 42, 43 (5th Cir.1995). Under ten copy of the order, the motion was timely.
Rule(4)(a)(6), a district court may reopen the This circuit has not expressly held whether
time to file an appeal for 14 days after the "receives notice" under Rule 4(a)(6) means
order to reopen is entered, if "the motion is
filed within 180 days after the judgment or communication which would lead a prudent
order is entered or within 7 days after the -person to make inquiry or the receipt of
moving party receives notice of the entry, writn ntice. Sme cr the eressly
whichever is earlier," the moving party- did tt the Seve perios triggered

not eceve ntic ofthe ntr of udgentheld that the seven-day period is triggerednot receive notice of the entry of judgmentonybreipofwtenoie.Seg,
sought to be appealed within 21 days after only by receipt of written notive. See, e.g.d
entry, and no party would be prejudiced. Scott-Harris v. City of Fal River, 134 F.3d
Bass's motion was filed within 180 days after 427, 433 (1st Cir.1997), revd on other
entry of the January 20, 1999 order. Howev grounds, Bogan v. Scott-Harris, 523 U.S. 44,
er, because the time to reopen runs from the 118 S.Ct. 966, 140 L.Ed.2d 79 (1998); Bena-
earlier of the two dates, the issue becomes vides v Bureau of Prisons 79 F3d 1211
whether Bass's motion to reopen the appeal 1215 (D.C.Cir.1996); Avoio v. County of Suf-
period was filed within 7 days after Bass's folk, 29 F.3d 50, 53 (2d Cir.1994). On the
counsel "received notice" of entry of the or- other hand, the Eighth and Ninth Circuits
der denying his motion for reconsideration, speak in terms of "actual notice," without

expressly taking a position on whether oral
-In order to determine whether the motion notice is enough. See Nunley v. City of Los

was timely it is, necessary to determine Arngeles, 52 F.3d 792, 794 (9th Cir.1995)(actu-
whether counsel received notice on May 26, al notice consisted of attorney reviewing a

when he learned of the order over the tele- docket sheet in- the clerk's office);' see also '

phone and orally confirmed entry with the Zimmer St Louis, Inc. v. Zimmer Co. 32
district court clerk, or whether he is deemed
to have received notice on May 28, when he
received a written copy of the order in the 2
mail The appellate computation-of-time [perception is that the rule requires written
rules provide that "in computing any period notice." 16A WRIGHT, MILLER, & COOPER,
of time specified in these rules ... [eixclude
intermediate Saturdays, Sundays, and legal FEDERAL PRACTICE & PROCEDURE: JURISDIC-
holidays when the period is less than 7 TION 3D- § 3950.6 (West 1999). Both the rule
days.... " FED. R.APr. P. 26(a). If the sev- itself and policy concerns support this conclu-
en-day filing period was triggered on May 26, sion.
then in accordance with Rules 4(a)(6) and First, Appellate Rule 4(a)(6) and Civil Rule
26(a) the motion was due to be filed June 2, 77(d) 2 must be read in parn materia, See
and the motion filed on June 3 was untimely. Scott-Harris, '134 F.3d at 433. Rule 77(d)

2. 'Federal Rule of Civil Procedure 77(d) pro- ' for in Rule 5 upon each party who is not in
vides: default for failure to appear, and shall make

Notice of Orders or Judgements. a note in the docket of the mailing. Any
Immediately upon the entry of an order or party may in addition serve a notice of such
judgment the clerk shall serve a notice of entry in the manner Drovided in Rule 5 for
the entry by mail in the manner provided the service of papers. Lack of notice of the
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requires the clerk to serve the notice of entry - Bass's motion to extend the time for filing

of an order or judgment "by mail." Because a notice of appeal, filed within seven days of

a mailed notice is necessarily a written no- the date he received written notice of the

tice, it is logical to conclude that when refer- court's order, was timely. There appearing

ence is made later in Rule 77(d) to lack of on this record no other impediment to the-

notice of the entry," not relieving a party district court's exercise of discretion, we hold

"from failure to appeal within the time al- that the district court did not err in granting

lowed except as permitted in Rule 4(a)," the motion.

FED.R.Civ.P. 77(d)(emphasis added), that ref-

erence contemplates lack of- written notice. Ill. EXHAUSTION OF

See Scott-Harris, 134 F.3d at 433. Second, ADMINISTRATIVE

the Advisory Committee's Notes tell us that REMEDIES

Rule 4(a)(6)
provides a limited opportunity for relief in [3, 41 Bass argues that 7 C.F.R.

circumstances where the notice of entry of § 1955.107(c), rather than 7 C.F.R.

a judgment or order, required to be-mailed § 1922.201, goyerns how the purchase price

by the clerk of the district court pursuant for his farm should be determined. "As a

to [Rule 77(d) ], is either not received by a general rule, in considering a petition for

party or is received so late as to impair the' review from a final agency order, the courts

opportunity to file a timely notice of ap- will not consider questions of law which were

peal. neither presented to nor passed on. by the

FED. R.App. P. 4(a)(6) Advisory Committee's agency." AMyron v. Martin, 670 F.2d 49, 51

Notes. The statement "required to be (5th Cir.1982). Although Bass argues that

mailed" refers to "notice' of entry of a judg- he "inartfully" alluded to this argument in a

ment or- order," again suggesting that the letter to the agency, he did not subsequently

notice must be in writing. See Scot-Harris, challenge the agency's conclusion that the

134 F.3d at 434, When a procedural rule Part 1922 regulations applied in 'determining

uses the precise phrase employed by the the farm's value. In fact, the argument

Advisory Committee, it can reasonably-be raised by Bass before the district court and

inferred that the phrase means the same in his appeal is at odds with the position that

thing in both contexts. See id, Finally, Bass took during the administrative proceed-

policy concerns support reading Rule 4(a)(6) ings. We- therefore conclude that the district

as requiring written notice. Written notice court did not err in determining that Bass

is more readily susceptible to proof than are failed to preserve this -issue for judicial re-

oral communications, taking an element of view because it was not presented to the

guesswork out of the equation. See id. agency See id. at 51.

Also, because Rule 77(d) provides that par-

ties who do not wish to rely upon the clerk to PLICA OF 7

transmit the requisite written notice may do IV. APP I TIO

so themselves, the scheme "confers certitude C.F.R. § 1951.909(i(3) -

without leaving a victorious litigant at the The district court held that the Director's

| nercy of a slipshod clerk."' Id. citation to 7 C.F.R. § 1951.909(i)(3) govern-

entry by the clerk does not affect the time to the time allowed, except as permitted in

appeal or relieve or authorize the court to Rule 4(a) of the Federal Rules of Appellate

relieve a party for failure to appeal within Procedure.-
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ing the method for determining the repur- standard in rejecting Bass's appeal. Thechase price of the farm was erroneous, but record does not support Bass's allegationbecause the error went only to the weight that the Director totally disregarded Bass'sthe Director accorded Bass's evidence, it did appraisal. Although the Director accordednot render the decision arbitrary, capricious, Bass's appraisal little weight, the Director'sor an abuse of discretion. determination adequately articulates a rela-
tionship between the facts found and its deci-[5,61 The regulation at issue provides sion to accept the FSA's appraisal over thethat 'Thjorrowers appealing the current mar- opinion submitted by Bass's appraiser. Weket appraisal may obtain an appraisal by an therefore conclude that the district court'sindependent appraiser selected from a list of summary judgment for defendants must beat least three names provided by the servic- affirmed.

ing official." 7 C.F.R. § 1951.909(i)(3)(i).
This language does not mandate that Bass V. CONCLUSIONproduce an independent appraisal in order tochallenge the FSA appraisal. See id Bass Based on the foregoing, we hold that wewas required to show only that the FSA's have jurisdiction to consider the merits ofdetermination of value was erroneous ruby a this appeal and that the district court's sum-
preponderance of the evidence." 7 U.S.C. mary judgment for defendants is affirmed.
§ 6 997(c)(4). FSA properly applied this AFFIRMED.

Adm. Office, U.S. Courts-West Group, Saint Paul, Minn.
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Author: stuartbuck@ck6.uscourts.gov at -Internet
Date: 9/13/00 11:58 AM
Normal
TO: Rules Comments at AO-OJPPO
Subject: Proposed change to Rule 22 of the FRAP
------------------------------------ Message Contents

Stuart Buck
Clerk to Judge David Nelson, 6th Circuit Court of Appeals
225 Ridgewood P1.
Fort Thomas, KY 41075
859-442-5005

To the Committee:

I-have briefly examined the proposed changes to the Fed. Rules of
Appellate Procedure. I did not notice any changes to Rule 22 -- which
is why I write.

'As you know, the AEDPA changed the requirement for appealing a
district court's habeas corpus ruling -- formerly, the petitioner had
to get a certificate of probable cause under Section 2253(c), whereas
now the petitioner has -to get a certificate of appealability under
that same section. The new certificate of appealability is granted
according to the same substantive standard ("substantial showing of
the denial of a constitutional right"), but has a new requirement that
the certificate name' the SPECIFIC issues to be appealed.

There is currently a circuit split on what to do procedurally when
a district court has granted a certificate of probable cause but a
certificate of appealability is actually required. Such situations
will probably arise even more often now that the Supreme Court has
held in Slack v. McDaniel, 120 S.Ct. 1595 (2000), that all appeals
undertaken after April 24, 1996, must be done pursuant to a
certificate of appealability even if pre-AEDPA substantive law applies
because the habeas petition was filed prior to April 24, 1996.

The Fifth Circuit has held that it must remand such cases to the
district court for a certificate of appealability. Muniz v. Johnson, -
114 F.3d 43 (5th Cir. 1997); Hill v. Johnson, 114 F.3d 78 (5th Cir.
1997). Similarly, the Sixth Circuit has said that it: lacks authority
under Rule 22 to consider whether to grant a certificate of-
appealability unless the district court has actually denied one.- Lyons
v. Ohio Adult Parole Authority, 105 F.3d 1063, 1076 n.18 (6th Cir. - -
1997).

By contrast, the DC, Second, Third, and Eleventh Circuits (and
possibly-more) have held that 'they can treat the certificate of
probable cause as a certificate of appealability. See Byrd v.
Henderson, 119 F.3d 34, 36 (D.C. Cir. 1997); Smith v. Ross, No.
96-2441, 1997 U.S. App. LEXIS 12329, at *2 --*3 (2d Cir. 1997); Banks -
v. Horn, 126 F.3d 206, 210 (3d dir. 1997); Franklin v. Hightower, 215
F.3d 1196 (11th Cir. 2000). The Eleventh Circuit, interestingly,
found the power to do this in'Rule 27 of the Rules of Appellate
Procedure, which allows a court to-"review the action of a single
judge." More strikingly, the Third Circuit actually decided to-"treat
the certificate of probable cause as BOTH a certificate of probable
cause and a certificate of appealability." Banks, 126 F.3d at 210
(emphasis added).



Thus, I would suggest an amendment to Rule 22 which would clarifywhat circuit courts can do in this situation. Here are some possiblesentences that might be added at the end of 22(b)(1):

A) "If a district judge has granted a certificate of probable causewhere a certificate of appealability would be required, the circuitjudge or judges may treat the certificate-of probable cause as if itwere a certificate of appealability naming all the issues for appeal."

B)"If a district judge has granted a certificate of probable causewhere a certificate of appealability would be required, the circuitjudge or judges may consider whether or not to grant a certificate of-appealability."

I hope that this letter is of some assistance in addressing thisconfusing issue.

Sincerely,

Stuart Buck
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

600 W. CAPITOL, ROOM 423
LITTLE ROCK, ARKANSAS 72201-3325

(501) 604-5140
Facsimile (501)324-6869

ILL WILSON
JUDGE ~ September 26, 2000

The Honorable Will L. Garwood
Chair, Advisory Committee on Appellate Rules
U. S. Circuit Judge
903 San Jacinto Boulevard, Suite 300
Austin, TX 78701

RE: Neutral Assignment of Judges at the Court of Appeals
J. Robert Brown, Jr. and Allixon Herren Lee, Neutral Assignment of

Judges at the Court of Appeals, 78 TEX. L. REV. 1037 (2000)

Dear Judge Garwood:

I heartily commend the referenced article to you and the members of your committee.
It seems to me it would be a mighty good thing if we had a national rule requiring
"neutral" assignment-of judges at the appellate level -- only with narrow, well-defined
exceptions perhaps (such as a "related case" rule)-.

We have random selection here in the Eastern District of Arkansas. If a case is
transferred because it is related to another case the parties are notified in advance, andare given an opportunity to object. I think our procedure resolves most worries about
how cases get assigned-to a particular'judge.

We tell juries that not only are they to do justice, but they are to have the appearance
of doing justice. I think it is equally important that we judges do both.

Cordially,

Wm. R. Wilson, Jr.

cc: The Honorable Anthony Scirica, Chair
Committee on Rules of Practice and Procedure
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LEONIDAS RALPH MECHAM 'ADMINISTRATIVE 
O-FFICE OF T1[E

Director UNITED STATES COURTS OHN K.RABIEJ

CLARENCE A. LEE, IR 

R C Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

October 2, 2000

MEMORANDUM TO JUDGE GARWOOD AND PROFESSOR SCHILTZ

-SUBJECT: Appellate Rule 35(a)

Judge Edward Carnes, a member of the Advisory Committee on Criminal

Rules, asked me to send to you a copy of the Eleventh Circuit's per curiam

opinion in Gulf Power v. Federal Communications Commission 2000 WL

1335040 (Sept. 12, 2000) for the committee's consideration. Judge Carnes wrote

a separate opinion concerning the majority-voting requirements governing a denial

of rehearing en banc, and he suggested changes to Rule 35(a). He recognizes that

"the operative language in Rule 3 5(a) is drawn from 28 U.S.C. §- 46(c), which

would need to be amended by Congress or superceded by an amendment of the

rules, see 28 U.S.C. § 2072(b)."

John K. Rabiej

Attachment

cc: Honorable Edward Carnes (without attach.)

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY -
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Only the Westlaw citation is currently available.

United States Court of Appeals,
Eleventh Circuit.

iG .ULF&WER COMPANY, Alabama Power Company, et al., Petitioners,

V._ U npefdita 
es of America, Respondents.

Federal Communications Commission and United States of America, Respondents.

Florida Power & Light Company, Petitioner,
V

Federal Communications Commission and United States of America, Respondents.

F Commonwealth Edison Company, Petitioner, -

V.

Federal Communications Commission and United States of America, Respondents.

Potomac Electric Power Company, Petitioner,
V.

Federal Communications Commission and United States of America, Respondents.

Texas Utilities Electric Company, Petitioner,V.

Federal Communications Commission and United States of America, Respondents.

Union Electric Company, d.b.a. Amerenue, Petitioner,V.

Federal Communications Commission and United States of America, Respondents.

American Electric Power Services Corporation, Petitioner,
V.

Federal Communications Commission and United States of America, Respondents.

Duke Energy Corporatioe , Petitioner,V.

Federal Communications Commission and United States of America, Respondents.

Virginia Electric and Power Company, Petitioner,- V.

Federal Communications Commission and United States of America, Respondents.

Carolina Power & Light Company, Petitioner,V.

Federal Communications Commission and United States of America, Respondents.

C *oDuquesre Light Company, Petitioner,V.

Federal Communications Commission and United States of America, Respondents.

Duquesne Light Company, Petitioner,
V. -

Federal Communications Commission and United States of America, Respondents.

Nos. 98-6222, 98-2589, 98-4675, 98-6414, 98-6430, 98-6431, 98-6442, 98-6458,

98-6476 to 98-6478, 98-6485 and 98-6486.
Sept. 12, 2000.

David W. Carpenter, Sidley & Austin, Washington, DC, for AT&T Corp.

James T. Hannon, U.S. West, Inc., Denver, CO, for U.S. West, Inc.

Walter Steimel, Jr., Greenberg Traurig, Washington, DC, for Gulf Power Co., Alabama Power Co., Georgia Power

Co., Southern Co. Services, Inc., Tampa Elec. Co., Potomac Elec. Power Co., Virginia Elec. and Power Co.,

Carolina Power & Light Co., Duquesne Light Co., and Delmarva Power & Light Co.

Matthew J. Calvert- Hunton & Williams, Atlanta, GA, for Petitioners in 98- 6222, Tampa Elec. Co. and Florida Power

qi & Light Co.
John-Francis Raposa, GTE Serv. Corp., Irvin, TX, for Intervenor GTE Serv. Corp.

Robert B. McKenna, U.S. West, Inc., Washington, DC, for Intervenor, U.S. West, Inc.

William Single, Washington, DC, Paul Glist, Geoffrey Charles Cook, Cole, Raywid & Braverman, John D. Thomas,

Washington, DC, Marjorie K. Conner, Hunton & Williams, Washington, DC, for-lntervenors in 98-6222.

Jean Howard, Miami, FL, for Gulf Power and Florida Power & Light Co.

Michael S. 'Schooler, Nat. Cable Television Ass'n, Washington, DC, for Intervenor, Nat. Cable Television Ass'n.

Gregory M. Christophewr, FCC, Robert B. Nicholson, Robert J. Wiggers, U.S. Dept. of Justice/Antitrust Div., Richard



WL 1335040 
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Bruce Beckner, Fleischman & Walsh, LLP, Janet Reno, U.S. Atty. Gen., Dept. of Justice, Washington, DC, Steven

D. Strickland, SBC Communications, Inc., San Antonio, TX, Marjorie K. Conner, Hunton, & Williams, Washington,

Jean G. Howard, Florida Power & Light Co., Miami, FL, for Florida Power & Light Co.

Thomas Peter Steindler, Christine M. Gill, Shirley Sachie Fujimoto, McDermott, Will & Emery, Washington, DC, for

Houston Lighting and Power Co., Public Serv. Elec. & Gas, Amerite, Commonwealth Edison Co., Union Elec. Co.,

American Elec. Power Serv. Corp. and Duke Energy Corp.

Wayne Kenneth Ferree, Jonathan L. Wiener, Goldberg, Godles, Wiener & Wright, Washington, DC, for Texas

Utilities Elec. Co.

Petitions for Review of an Order of the Federal Communications Commission (Nos. 97-151 -CS, 98-20-FCC).

ON PETITION FOR REHEARING AND PETITION FOR REHEARING EN BANC

(Opinion April 11, 2000, 11th Cir., 2000, 208 F.3d 1263

Before TJOFLAT, EDMONDSON, BLACK, CARNES, BARKETT, MARCUS and WILSON, Circuit Judges.

PER CURIAM,:
*1 The Court having been polled at the request of one of the members of the Court and a majority of the Circuit

Judges who arein regular active service not having voted in favor of it (Rule 35. Federal Rules of Aoellate

Ped u r e; Eleventh Circuit Rule-35-S), the Suggestion of Rehearing En Banc is DENIED.

All other active judges of the Court were recused.'

CARNES, Circuit Judge, concerning the denial of rehearing en banc:

My opinion concurring in part and dissenting in part from the panel decision, see Gulf Power Co. v. FCC. 208 F.3d

1263. 1279 (11,th Cir.20i, explains why I think the panel majority erred in holding the Pole Attachment Act's

regulated rate provisions do not extend to attachments used for wireless communications and Internet services.

There is no point in reiterating here what I said there. instead, I write separately upon the denial of rehearing en

banrc because this case is a good example of why the absolute majority provision of Federal Rule of Anoellate

Procedure 35 a needs to be changed by Congress or by the Supreme Court through the Rules Enabling Act, see 28

U S C s 2072. FN_11

Rule35a at: "A majority of the circuit judges who are in regular active service may order that an appeal

or other proceeding be heard or reheard by the court of appeals en banc." ThisCourt, along with some of the other

federal courts of appeals, has interpreted "circuit judges who are in regular active service" to include all active circuit

judges serving on the court at the -time of the poll including those judges who are disqualified from participating. In

other words, we interpret the rule to mean that the votes of absolute majority, or seven of the twelve judges in active

service on our court now, are necessary to take a case en banc. I do not quarrel with our interpretation of the rule,

although we are on the short side of a circuit split regarding it, see Judith A. McKenna et al., Federal Judicial Center,

Case Management Procedure in the Federal Courts of Appeals 23 (2000) (table indicating that eight circuits do not

count disqualified judges when calculating a majority for en banc rehearing purposes, while five circuits do). FN21

But I do think that Rule 35(a) should be amended so that it is clear that disqualified judges are not counted, in effect,

as a vote against rehearing en banc.

*2 As the order denying rehearing' en banc in this case indicates, five of the twelve judges in active service on this

Court are disqualified from participating in this important case. FN31 That leaves only seven judges. Two of those

seven judges split on the legal issue in question--one of them authored the panel majority opinion and the other one

dissented from an important holding in it. Yet the dissenting judge and the five remaining, non- disqualified judges in

active service are unable to vote the case en banc under Rule 35 (a), no matter how-wrong they may think the panel

majority's holding is, unless the judge who authored the panel majority opinion votes with them to do it. It sometimes

happens that a judge who authors a panel opinion votes to take the case en banc, see Sonper v. Wainwrilht. 756

F.2d 799 (11th Cir.1985 (Roney, J., specially concurring in the order granting rehearing en banc), but not very often.

I EN41

Assume with me, for present purposes, that this is not one of those rare cases in which the judge who authored the

majority opinion for the panel wants to have it reviewed by the court sitting en banc--assume that judge has voted

against en banc rehearing. lf this is one of the usual cases where the author of the panel opinion votes against

rehearing en bangc then this case could not be taken en banc no matter how strongly the remaining six

non-disqualified judges thought it should be. En banc rehearing is not possible in such, a situation because six is not

seven, and Rule 335a) insists on seven votes, and it is not satisfied by any fewer number not even by six out of

seven. The result is that the law of this circuit is decided not on the basis of the'votes of a majority of the seven

non-disqualified judges of this Court in active service, but instead by the vote of the senior judge from another circuit

who was on the panel and broke the tie created by the conflicting votes of the two judges of this court in active

service who were on the panel. tFN51 That is how Rule 353als absolute majority requirement operates.

As bad as the operation of Rule 35 3a) is in this case, it can be worse. If one more judge in active servJce on this
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Court had been disqualified, it would have been impossible for the remaining six non-disqualified judges to vote the

case en banc, even if the judge who authored the majority opinion was willing to take the extraordinary step of voting

*3 The rule as written can even operate to impose on the circuit and its judges law with which every non-disqualified

judge in active service disagrees. it is not unusual for our court to sit in panels consisting of one active judge plus

two senior judges, or an active judge plus one senior judge and one visiting judge. IFN6I With such panels, if six or

more judges in active service are disqualified from participating in a case, Rule 35(a) makes it possible for the law of

the circuitto be set by one senior judge and one visiting judge, even though every one of the non-disqualified judges

in active service (up to six in number) adamantly disagree with them about what that law should be.

It can be worse still. If the chief judge of the circuit declares an emergency, which is defined to include the illness of

a judge, the requirement that a majority of each panel of a court of appeals be members (active or senior) of that

court of appeals is lifted. See 28 U.S.C. -46(b). JFN71 Although not frequently invoked, this emergency provision-

has recently resulted in a panel of our Court being composed of one judge in active service and two visiting judges.

See Parris v. The Miami Herald Publ'g Co.. 216 F.3d 1298. 1299 (11th Cir.2003) (panel consisting of one judge of

this Court, a senior judge of another circuit, and a senior district court judge). In that circumstance, if six or more

judges in active service on this Court were disqualified, Rule 35(a) could operate to have the law of the circuit made

by two visiting judges, and there would be nothing that the six active judges of this Court who were not disqualified

could do about it.

What possible justification can there be for the absolute majority rule--why make it possible to have the law of the

circuit determined by one active judge against the views of six others, or by a senior and a visiting judge or two

visiting judges against the views of six judges in active service? Why not let the decision whether to rehear a case

en banc be made by a majority of the judges in active service who are not disqualified? More than a quarter of a

century ago, Judge Mansfield, joined by two other Second Circuit judges, put forward two justifications for the

absolute majority requirement of Rule 35(a), and 28 U.S.C § 46(a) from which Rule 35(a) is drawn. See hlv. Int'l

Pa er Co. 469 F.2d 1033 1041 (2d Cir.1972)(Mansfield, J., concurring in the denial of rehearing en banc).

First, Judge Mansfield suggested, the absolute majority rule seeks "to achieve intracircuit uniformity by assuring that

where questions of exceptional importance are presented the law of the circuit will be established by the vote of a

majority of the full court rather than by a three-judge panel." Id If protecting majority rule is the goal of Rule 35(a),

then it is counterproductive. Under our prior panel precedent rule, a panel decision is the law of the circuit unless

and until it is overruled by the Supreme Court or the en banc court. See United States v. Steele. 147 F.3d 1316.

1318 11th Cir.19998 ("The lawof this circuit is emphatic that only the Supreme Court or this court sitting en banc can

judicially overrule a prior panel decision.") (internal marks and citation omitted). Every other circuit, or virtually every

one, follows the same principle: The law of the circuit is established not just by en banc decisions, but by panel

decisions as well. See United States v. Washington 127 F.3d 510 517 (6th Cir.1997)("ln the Sixth Circuit, as well as

all other federal circuits, one panel cannot overrule a prior panel's published decision."); Phillip M. Kannan, The

Precedential Force of Panel Law. 76 Marc. L.Rev. 755. 755-56 (1993) ("[A]ll thirteen circuits, with the possible

exception of the Seventh Circuit, have developed the interpanel doctrine: No panel can overrule the precedent

established by any panel in the same circuit; all panels are bound by prior panel decisions in the same circuit."). The

absolute majority requirement does nothing to prevent panel decisions from establishing the law of the circuit;

instead, the requirement makes it more difficult, or impossible, to have the law made in some panel decisions

reviewed en banc.
By insulating panel decisions from en banc review, the absolute majority rule makes it less likely that the law of the

circuit will represent the views of a maiority of the judges in active service. After all, which is a better bet to reflect the

views of seven of twelve active judges--the views of six of those judges, or the views of one? And where a question

of exceptional importance is involved, shouldn't the law of the circuit be decided by six out of-twelve active judges

instead of by one active judge coupled with a visiting judge? With en banc worthy issues is it not better to have the

law of the circuit decided by six of twelve judges in active service than by one of them, or by none of them--which is

what can happen under Rule 35(a) when a panel includes two senior judges or a senior and a visiting judge.

*4 Judge Mansfield also suggested that the absolute majority requirement "serves the further salutary purpose of

limiting en banc hearings to questions of exceptional importance rather than allow the court to drift into the

unfortunate habit of requiring such hearings in every case where a minority of the court may desire a decision by the

full court." Zahn. 469 F.2d at 1041. Two things about that. First, the question is not whether to limit en banc review to

questions of exceptional importance, but who is better to decide whether a case meets that standard and warrants

en banc review--a majority of the judges in active service who are not disqualified, or a minority of those

non-disqualified judges, perhaps only one of them? Second, whatever may have been the case a quarter of a

century ago, viewed from the perspective of federal appellate courts struggling under the heavy and increasing

caseloads of the present day, the notion that courts might "drift" into the "unfortunate habit" of having too many en

banc rehearings is quaint. En banc rehearings take a lot of judicial resources and no court of appeals is going to drift

into the habit of having too many of them regardless of whether Rule 35(a) is amended.

Judge Adams of the Third Circuit also had a go at justifying the absolute majority requirement. The case was Lewis

v. Univ. of Pittsburgh. 725 F.2d 910 (3d Cir 983), and the vote was five for rehearing en banc, three against, and

two disqua;llified, id. at 928-29 (opinion of Adams, J., on the petition for rehearing). Fearing that the -result--denial of



) WL 1335040 
http:fweb2.westlaw.cIresu-textD

rehearing en banc when the vote was five to three in favor of it--"muSt appear quite unfair", to the losing litigant,

Judge Adams attempted to explain the reason for the absolute majority requairement. f at9 29 The "main reason"

for the requirement, he said, "is that it insures that major developments in the law of the Circuit reflect the

participation of all members of the Court." Id But, of course, because of the prior panel precedent rule the absolute

majority requirement does not do that at all. The decision of the panel majority, even if it was composed of only one

active judge (or none), is the law of the circuit unless and until overruled en banc or by the Suprem e Court. Coupled

with the prior panel precedent rule, the absolute majority requirement actually operates to make it more likely that

the law of the circuit will not represent the views of a majority of the judges in active service. It does. that by

preventing the non- disqualified active judges from voting a case en banc in some circumstances even where they

(because of their greater number) are more likely to reflect the views of the majority of judges in active service than

those, if any, voting against en banc rehearing.

Judge Adams also suggested that lowering the absolute majority bar would lead to the law becoming more

unsettled. See id. He gave as a hypothetical for his court, which had ten active members, the situation in which there

were five recusals and a vote of three to two in favor of en banc rehearing. See id. Two things about that., First,

Judge Adams did not explain why letting the law be decided by three active judges instead of by two would unsettle

it. Perhaps the assumption is that en banc rehearings are unsettling, and therefore the fewer of them the better. But

leaving a panel opinion in place, particularly if en banc review is sought because the panel opinion conflicts with one

or more prior panel decisions, or with a Supreme Court decision, can also unsettle the law. Second, the argument

that the absolute majority requirement promotes stability in the law by reducing the number of en banc rehearings

knows fno end. If cutting down on the number of en banc- rehearings is the goal, why limit the effort to recusal

situations? Why- not raise the bar in all cases by requiring the vote of some super majority, such as three-fifths or

.lthree-f)urths, of all active judges? -

i_ _L__l should be clarified through amendment, because the circuits are split eight to five on the issue, see -

McKeinna, supra, and there is no good reason why a uniform rule should not be followed in all the circuits. For

example, both the Tenth Circuit and this circuit have twelve authorizedjudgeships. If five active judges are

disqualified and six of the remaining seven are convinced the panel decision should be corrected en banc, in the

Tenth Circuit it will be. In this circuit, it will not be. A litigant who loses before a panel in this circuit should not be

treated differently in terms of the basic en banc procedures than one who loses before a panel in the same

circurmstances in another circuit. The definition of 'majority of the circuit judges who are in regular active service"

should not vary with geography.

It is~iparticularly unfortunate that the geographic lottery relating td Rule 35(a) has worked against en banc rehearing

in thiscase, because this is an important case that may affect every person who uses wireless communication or

lnteret service in this country. The case comes to us on consolidated petitions for review filed by power companies

from around the country and involves the competing interests of those companies, telephone companies, cable

-tlevision 
companies, wireless communication companies, interne, service providers, and of course, consumers. A

rnore national case could hardly be imagined. And, as the Department of Justice points out, "because this case

.arose on Hobbs Act review of FCC rules, it may present the last opportunity-for any court to address the core,

industry-shaping issues presented here." FCC's Petition for Panel Rehearing and Suggestion for-Rehearing En Banc

at2. Yet the law on those industry-shaping issues of exceptional importance is decided not by a majority of the

judges in active service on this Court but instead solely by one active judge of this Court joined by a senior judge

l Kfrhrnanothercourt.
Irihis defense of the absolute majority requirement, Judge Mansfield said that it is not unfair, because "[iln cases of

exceptional importance, or where there is a conflict between circuits, it may be expected that the Supreme Court will,

grant certiorari and settle the questions in issue." Zahn 469 F.2d at 1041. We will see.

X FNI. The operative language in Rule 35(a) is drawn from 28 U.S.C. 6 46(c), which would need to be

amended by Congress or superceded by an amendment to the rule, see 28 U.S.C. 6 2072(b).

F FN2. A good recounting of the history of the interpretative issue and a summary of the arguments on

both sides of it are contained in James J. Wheaton, Note, Plavina with Numbers: Determinina the

Maiority of Judoes Required to Grant En Banc Sittings in the United States Courts of Appeals. 70 Va.

I L.Rev. 1505 (1984). See also Michael Ashley Stein, Uniformity in the Federal Courts: A Proposal for

j ~ ~~Increasino the Use of En Banc A ppellate Review. 54 U. Pitt. L.Rev. 805. 807--17. 825--27. 851--54

i FN3. Some may say that all the order indicates is that five judges did not participate and that they

obviously recused themselves, but not necessarily that they were disqualified from participating. See

generally 28 U S C. 46(b_('unless such judges cannot sit because recused or disqualified"). Whether
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there is any real distinctionl between recusal and disqualification is a collateral issue not material to the

present discussion. What is material is that five judges of this Court in active service felt compelled not

to participate in the en banc poll. I will follow what appears to be the practice of most commentators

and decisions by using disqualification as a synonym for recusal. -

FN4. Sometimes a judge will author or join a panel decision dictated

by a prior panel precedent that the judge feels should be changed by the en banc court. In that circumstance, which

does not occur with much frequency, it is not unusual for a judge who wrote or joined the panel decision to vote to

take the case en banc, in effect using it as a vehicle for overruling the prior panel precedent.

FN5. In the usual case there willbe a visiting judge or a senior judge of this Court sitting on a panel

with two active judges. That was the way more than 70 percent of our panels were composed this

court year.

FN6. By "visiting judge" I mean one who was not appointed to sit on thisi Court. A visiting judge can be

a district judge from this or another circuit, or a senior circuit judge from another circuit.

FN7. "In each circuit the court may authorize the hearing and determination of cases and controversies

by separate panels, each consisting of three judges, at least a majority of whom shall be judges of that

court, unless such judges cannot sit because recused or disqualified, or unless the chief judge of that

court certifies that there is an emergency including, but not limited to, the unavailabilit of a judge of the

court because of illness." 28 U.S.C. § 46(b).

C.A 11, 2000 .rtou~Ci~'
Co. v. F gd
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U.S. Department of Justice
Office of the Solicitor General

The Solicitor General 
Washington, D.C. 20530

October 13, 2000

The Honorable William L. Garwood

United States Court of Appeals

for the Fifth Circuit
903 San Jacinto Boulevard
Austin, Texas 78701

Re: Proposed Amendments to FRAP regarding briefs in cases involving a cross-

appeal

Dear Judge Garwood:

I propose amendment of Rules 28, 31, and 32 of the Federal Rules of Appellate

Procedure (FRAP) to clarify the length, timing, and cover color of briefs in cases

involving a cross-appeal. I suggest these amendments because of ambiguity in the

FRAP regarding the treatment of briefs in such cases and the undesirable variation this

ambiguity has spawned in the courts of appeals. In particular, for the third brief filed in

a case involving a cross-appeal, the different Circuits have applied widely varying word

limits, a practice that contrasts sharply with the uniform practice otherwise imposed by

the FRAP on brief lengths. One court of appeals has even differed from the others in

the number of briefs to be filed in cross-appeals. In short, the FRAP have already

largely standardized the number, format, and timing of appellate briefs; the proposed

amendments would complete the task by filling unwarranted gaps left by the existing

rules and setting uniform rules for briefs in cross-appeals.

1. The FRAP' s current treatment of briefs in cases involving a cross-appeal

begins with Rule 28(h). This rule provides that the first party to file a notice of appeal

normally will be designated as the "appellant" for thle purposes of Rules 28, 30, 31, and

34. Rules 28 and 31 then utilize this designation to define a four-stage briefing process

for cases involving cross-appeals.

-Rule 31(a)(1) provides that the "appellant" begins the briefing with an

"appellant's brief" governed by Rule 28(a). The appellee is then required to file a Rule

28(b) "appellee's brief" that addresses both the "appellee's cross-appeal and [its]

response to appellant's brief" (Rule 28(h)). See also Rule 31(a)(1). Following this

second brief, the appellant is permitted to file another brief, that is, "a brief in reply to

the appellee' s brief." See Rules 28(c) and 31(a)(1). While Rule 28(c)'s use of the term
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"brief in reply" engenders some confusion in the context of a cross-appeal, the rule's

description of the next brief in the briefing process makes clear that appellant' s "reply

brief" is at least partially a "response to the issues presented by the cross-appeal." See

Rule 28(c). In other words, the third brief serves as both a reply and a cross-responding

brief. Finally, Rule 28(c) authorizes the appellee to file a "reply brief" limited to the

issues presented in its cross-appeal. No further briefs may be filed without permission

of the court. Ibid.

Rule 28's consolidation of the briefing of appeals and cross-appeals into a four-

brief process does not interact well with other provisions of the FRAP. For example,

Rule 3 1(a)(1) specifies the time to file only three of these four briefs, even though Rule

28(h)'s specific reference to Rule 31 indicates that Rule 31 was intended to apply to

cases involving cross-appeals. The rule simply fails to address the time to file the

appellee' s cross-reply brief.

Similarly, Rule 32(a)' s provisions regarding the format of briefs are ambiguous

with respect to the third and fourth briefs in the briefing process. An argument can be

made that Rule 28(c) designates both of these briefs as "reply" briefs - an appellant's

reply brief and an appellee's reply brief. It follows from this view that, as "reply briefs,"

both briefs are limited to 7,000 words, iLe., one-half the length of "principal" briefs. See

Rule 32(a)(7). Under the same logic, both briefs must have gray covers. See Rule

32(a)(2). On the other hand, the far better view is that, while the language of Rule 28(c)

refers to "reply briefs," the rule itself makes clear that the function of the third brief is

not limited to that of a traditional reply brief. It serves instead as a "response to the

issues presented by the cross-appeal," see Rule 28(c), and therefore is at least partially a

cross-appellee's brief that should constitute a "principal" brief under Rule 32(a)(7). As

a brief of the cross-appellee, this brief also should bear the red cover of an appeilee's

brief. Cf. Rule 32(a)(2).

2. The ambiguity in Rule 32 has engendered a striking lack of uniformity in the

courts of appeals regarding brief lengths. The Second, Seventh, and Federal Circuits

treat the third brief in cases involving a cross-appeal- simply as a reply brief, limiting its

length to 7,000 words.1 The Eighth Circuit relaxes this limitation somewhat to 10,000

words.2 The nine remaining Circuits, in contrast, adopt a functional view of the brief

'See 7th Cir. R. 28(d)(1)(a); Fed. Cir. R. 32 practice note (Feb. 4, 2000); see also Seventh

Circuit Practitioner's Handbook pt. XLA (1999 ed.). The Second Circuit has not promulgated a

local rule on this issue, but the clerk's office verifies that it treats appellant's reply/cross-

responding brief as a reply brief.

2See 8th Cir. R. 28A(e)(2).

1r
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and consider it as a principal brief wit a 14,000-word limit. 3 With respect to he fourth

brief (appellee's cross-reply), twelve of thirteen circuits agree that the brief is a reply

brief' subject to te length restrictions in Rule 32(a)(7)(A) and (B)(ii).4 Inexplicably,

however, the Seventh Circuit ends briefing after the third brief, requiring that the

appellee/cross-appellant obtain leave of court in order to file a cross-reply. 5 The table

below summarizes the word count limitations placed on such briefs.

Majrt 8t | 2d, Fed. 7th

Rule k Cicuit lCircuits Circuit

1. Brief of Appellant 
I4000 14,000 14,0 14,0

2. Brief of Appellee/Cross-Appellant 
14,000 14,000 14,000 14,000

3. Reply Brief & Brief of Cross- 14,000 000 00 7,000 7,000

Appellee

| 4. Cross-Reply Brief 
7,000 7,000 None

Similar variation is found in the colors used by courts for the covers of the third

and fourth briefs. Six courts designate the appellant's reply/cross-responding brief as a

3See, e, 3d Cir. R. 28.5; 5th Cir. R. 32.2; 6th Cir. R. 102(a); see also D.C. Circuit

Handbook of Practice and Internal Procedures pt. IX.A.2. The First, Fourth, Ninth, Tenth, and

Eleventh Circuits have not promulgated local rules on this issue, but their clerks' offices verify

that they treat appellant's reply/cro55-responding brief as a principal brief for the length

limitations of Rule 32(a)(7). See also Tenth Circuit Practitioner's Guide pt. VI.A.3 (5th rev.

1998).

4See local rules cited in notes 1-3, supra.

5See Seventh Circuit Practitoner's Handbook pt. XI.A; cf. 7th Cir. R. 28(d)(1)(a)

(discussing three-brief process in cases involving a cross-appeal). This local rule directly

contradicts FRAP -28(c)'s statement that "LaIn appellee who has cross-appealed may file a brief in

reply to the appellant's response to the issues presented by the cross-appeal." It thus should not

be permitted to remain in effect.
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red brief,6 six designate it as gray,7 and one mandates that it be yellow.8 While most

courts that accept a fourth brief as a matter of course designate its cover as gray, 9 one

court adopts a white cover.10

3. These gaps in Rules 28, 31, and 32, and the variation among the courts of

appeals cause confusion, and sometimes unfairness, and they conflict with the

overriding spirit of the FRAP. There should instead be a uniform, national rule, as there

is for briefs in standard appeals. This is particularly true regarding the length

restrictions placed on briefs. In addition, the function of consolidated briefs in cases

involving cross-appeals is tangibly different from that of briefs in cases with only one

appeal. The second and third briefs in a case with a cross-appeal each consolidate the

function of two separate briefs into one. An appellee files a single brief that is both a

response to appellant' s brief and an opening brief in its cross-appeal. Likewise, the

appellant must file a single brief to respond in the cross-appeal and reply to the

appellee' s response to its own appeal. Because these, dual-function briefs often require

at least as much text as their single-function counterparts (if not more), the rules

governing the length of briefs should reflect this purpose. However, as indicated above,

several courts limit the appellant's reply/cross-responding brief to the length of a reply

brief (7,000 words). We believe that cross-appeals frequently involve substantive

issues that require a second brief longer than 14,000 words, and a third brief

considerably longer than 7,000 words. As such, the current length imposes a severe

limitation on the appellee' s ability to cover its own issues as well as those raised by the

appellant, and the appellant's ability to respond in the cross-appeal and reply in the main

appeal.

We propose that a uniform rule be set, establishing the length of the second brief

6See, e.g., 5th Cir. R. 32.7; 11th Cir. R. 32-4 I.O.P. 1. The DC, Third, Fourth, and Ninth

Circuits clerks' offices verify that the third brief should be red.

7See 8th Cir. IOP MIL 1; Fed. Cir. R. 32 practice note. Because the Seventh Circuit

allows only three briefs to-be filed in cross-appeals, the third (and final) brief is a standard gray

reply brief. Cf. Rule 32(a)(2). The clerks' offices of the First, Second, Seventh, and Tenth

Circuits verify that the third brief should be gray.

8See 6th Cir. R. 102(a)(3).

9See, es, 5th Cir. R. 32.7; 6th Cir. R. 102(a)(4); llth'Cir. R. 32-4 I.O.P. 1; Fed. Cir. R.

32 practice note. The clerks' offices of the remaining courts verify that the fourth brief should be

gray.

' 0See 8th Cir. t.O.P. 1.1.1.
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in a cross-appeal at 16,500 words, and of the third brief at 14,000 words. We believe

that this proposal will provide an adequate number of words for a second brief, which

we have found often needs to deal with the issues raised by the appellant as well as

quite separate issues involved in a cross-appeal. We have experienced a problem in

various criminal cases and in tax cases where we have had to make motions for

additional words for the second brief in a cross-appeal because the issues being

appealed by the Government often overlap little with those being raised by the appellant

in its opening brief.

Our proposal of 14,000 words for the third brief in a cross-appeal accords with

the current practice in ten of the Circuits. We have found that the Circuits imposing a

7,000, or even 1 0,000, word limit on this third brief are unrealistic in expecting that an

appellant- can provide a useful reply and a response to a cross-appeal in such few words.

If the appeals by both parties are serious ones, 7,000 words are plainly too -few to

address what is necessary in order to provide the courts with a helpful brief.

In addition, our -proposal makes the total word counts for the two parties more

equal; under the current rules in most Circuits, the appellant/cross-appellee is entitled to

a total of 28,000 words for its two briefs, while the appelleelcross-appellant receives

only a total of' 21,000 words. This disparity seems odd given that both parties are

appealing. Under our proposal, the appellant has a total of 28,000 words, while the

cross-appellant has a total of 23,500. There is still a disparity here, but we assume that

the party not filing the first brief normally will not need the same number of words

because various matters will already be set out in the appellant's opening brief.

4. In preparing this proposal, we considered other, more complicated

possibilities for the length of briefs in a cross-appeal. For example, we considered the

option of giving each party in a cross-appeal a total number of words that could be

divided among that party's two briefs as it chose. Thus, for example, an appellant in a

particular case could decide to use only 10,000 words in its opening brief, leaving an

additional 4,000 words that could be added to its reply/cross-appellee brief, if it so

wished. We rejected this idea because it would add considerable complexity for the

clerks' offices -in policing word limits.

5. In addition to a change in the rules governing brief length, we recommend an

amendment to Rule 28(h), to make clear that a party may move to have the parties in a

cross-appeal realigned in order to better reflect the true nature of a particular appeal. In

many cross-appeal situations, one party is largely satisfied with the ruling below, while

the other party is the one most aggrieved by the district court' s ruling. The current Rule

28(h) provides generally that the first party to file a notice of appeal is henceforth

deemed the appellant in a cross-appeal situation because the party most aggrieved will
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often file its appeal first. However, the Seventh Circutit provides (7th Cir. I.O.P. 8) that

the clerk will designate as appellant the party principally aggrieved. We think the

Seventh Circuit procedure makes sense because it more accurately portrays the nature

of the appeal, and provides the more aggrieved party with the larger number of words

within the four briefs allowed. However, we are concerned that the Seventh Circuit

procedure would place too great a burden and responsibility on the various Circuit

clerk' s offices. Accordingly, we recommend instead that the new Rule 28(h) notify

parties that they can move for a realignment in the relatively rare instances when it is

appropriate.

Further, we propose making clear in amended Rule 31(a)(1)(B) and in the

comment to amended Rule 28(c) that a cross-appellant has the right to file a final reply

brief, addressing the cross-appellee's points. Thus, notwithstanding the Seventh

Circuit's Rule 28(d)(1)(a), a cross-appeal should always result in four permissible

briefs.

Finally, we propose an amendment to Rule 32(a)(2) to standardize the color of

the covers, in cross-appeal briefs. We suggest retaining the colors blue and red for the

first two briefs respectively. We propose yellow for the color of the third brief (the

reply/cross-appellee brief), and gray for the final reply brief by the cross-appellant.

Other colors (such as orange, which the Supreme Court requires for briefs in opposition

to certiorari petitions) might work as well.

Instead of proposing amendments to several rules, we had considered

recommending a separate new rule to deal with cross-appeals alone. That approach

would have the advantage of consolidating in one place the special considerations

applying to cross-appeals, and thus would likely be more beneficial to practitioners.

Indeed, the Committee previously considered such a proposal in April 1988, based on a

Sixth Circuit local rule (now 6th Cir. R. 102) and a proposal by William Baughman (see

William H. Baughman, Jr., Federal Cross-Appeals - A Guide and a Proposal, 42 Ohio

St. L.J. 505, 517-518 (1981)). However, that proposal was not adopted. While there

would be a significant advantage to having a special rule for cross-appeals, we

ultimately decided to propose instead amendments to the several existing rules that need

change.

Thus, we suggest the attached amendments to FRAP 28, 31, and 32, along with

the accompanying advisory committee notes, and submit this matter to you for

consideration by the full FRAP Advisory Committee.

Sincerely,
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Seth P. Waxman

cc: Professor Patrick J. Schiltz



Rule 28. Briefs

(c) Reply Brief. The appellant may file a brief in reply to the appellee' s brief, X

jet *Q -A' '"V b
a tI tn

A.~~~~4tellVd ~ ~lee's rs one t t ~s ~sened~b2~te min aeal Anappellee

who has cross-appealed may file a brief in reply to the appellant's response to the issues

presented by tha cross-appeal. Une the court permits, no further briefs maybbei.

A reply brief _iW~ 7 ~ ,~nd& ~f~ifi

must contain a table of contents, with page references, and a table of authorities -- cases

(alphabetically arrangedl), statutes, and other authorities -- with references to the pages

of the reply brief 1 epirge1Tbtfwhere they are cited.

(li) Briefs in a Case Involving a Cross-Appeal. If a cross-appeal is filed, the

party who files a notice of appeal first is the appellant for the purposes of this rule and

Rules 30, 3 1(, g and 34. If notices are filed on the same day, the plaintiff in the

proceeding below is the appellant. These desigsatipn. may be modifid by eeent

of the parties or by court or rn dit

rp _ bri al ee anm a table of With respect

to appellee' s cross-appeal and response to appellant's brief, appellee' s brief must

conform to the requirements of Rule 28(a)(u)-(l). But an appellee who is satisfied

with appellant' s statement need not include a statement of the case or of the facts.

Advisory Committee Note for Rule 28:

Subdivisiof (c). The amendment clarifies that the appellant and appellee (as

defined in subdivision (h)) are each entitled to file two briefs in cases involving a cross-

app eal. Th e consolidated briefing of a n- appeal and cr oss-appeal f til normally

consist of four briefs, reflecting the prior. practice of all but one of the court of appeals.

BSee 7th Cit. R. 28(d)(1)(a) (consolidating briefing into three briefs). Subdivision (a)

governs the appellant' s opening brief in the main appeal while subdivision (b) governs

the appellee' s brief which serves both as a response in the main appeal andean opening

brief in the cross-appeal, see Rule 28(h). The amendment to subdivision (c) clarifies

that the appellant is required to file a brief in response to the cross-appeal and that the

appellant alo myuse this brief to reply in the main appeal. Thte- amendment retains

the provision permitting the appellee to file a reply brief pertaining to its cross-appeal.

Subdivision (h). The designation of appellant" under this subdivision

determines which party will file the first and third briefs in the consolidated briefing

applicable to cases involving cross-appeals Because Rule 32(a)(7) provides this party

with the app ortunity to file briefs longer than those of the "appellee," the Committee



believes that the party principally aggrieved by the judgment below be

designated as the appellant. Cf. 7th Cir. 1OP 8. Subdivision (h) obtain this

result since the party principally aggrieved file a notice of appeal first.

However, the amendment makes explicit-that a party who is initially designated as the

appellee may move to be redesignated as the appellant on the ground it is the party

principally aggrieved by the judgment below, or for other good cause.

The amendment also applies the definition of "Appellant" to Rule 32 (pertaining to

the form of briefs and other papers) but limits its application in Rule 31 to subdivision (a).

Consequently, Rule 31(c)'s use of "appellant" refers to both the appellant and cross-

appellant while its use of "appellee" refers to both the appellee and cross-appellee.

Rule 31. Serving and Filing Briefs

(a) Time to Serve and File a Brief

(l)i~ The appellant must serve and file a brief within 40 days

after the record is filed. The appellee must serve and file a brief within 30 days after the

appellant's brief is served. The appellant may serve and file a reply brief within 14 days

after service of the appellee's brief, but a reply brief maust be filed at least 3 days before

argument, unless the court, for good cause, allows a later filing.
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Advisory Committee Note for Rule 31:

Subdivision (a). The amendment adds Rule 31(a)(l)(B) to clarify the time to file

briefs in cases involving a cross-appeal.

Rule 32. Form of Briefs, Appendices, and Other Papers

(a) Form of a Brief.

(2) Cover. Except for filings by unrepresented 3 th

appellant's brief must be blue; the appellee's, red; / I



an intervenor's or amicus curiae's, green; and any

reply brief, gray. The front cover of a brief must contain:

(A) the number of the case centered at the top;

(B) the name of the court;

(C) the title of the case (see Rule 12(a));

(D) the nature of the proceeding (e.g., Appeal, Petition for Review) and the

name of the court, agency, or board below;

(E) the title of the brief, identifying the party or parties for whom the brief is

filed; and -

(F) the name, office address, and telephone- number of counsel representing

the party for whom the brief is filed.

(7) Length.

(A) Page Limitation. A principal brief may not exceed 30 pages, or a reply

brief15 pges, unless it complies with ,Rule 32(a)7)(B) and (C). ~ ~ a

(B) Type-volume limitation.

(i)- A principal brief is acceptable if:

* it contains no more than 14,000 words; or

* it uses a monospaced face and contains no more than 1,300 lines of text.

.~~~~~~~~~~~i ,f MaiO
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oii L-KlX A reply brief is acceptable if it contains no more than half of the

type volume specified in Rule 32(a)(7)(B)(i).

OiO Headings, footnotes, and quotations count toward the word and line



limitations. The corporate disclosure statement, table of contents, table of citations,

statement with respect to oral argument, any addendum containing statutes, rules or

regulations, and any certificates of counsel do not count toward the limitation.

Advisory Committee Note for Rule 32:

Subdivision (a). Form of a Brief.

Paragraph (a)(7). Length.
Of the four briefs that may be filed in cases involving a cross-appeal, see Rule

28, the maximum lengthfthC` third brief, i.e. the appellant's responding/reply brief,

currently varies from circit4o circuit. In recognition of the fact that this brief serves

the dual purpose of a responding brief in the cross-appeal and a reply brief in the main

appeal, a majority of the courts of appeals have treated it as a principal brief for the

purposes of paragraph (7)'s length limitations. See, e.g., 3d Cir. R. 28.5; 6th Cir. R.

102(a). A few courts, however, have limited its length to that of a reply brief, see, eg.,

7th Cir. R. 28(d)(1)(A); Fed. Cir. R. 32 practice note, and one court has established a

length limitation near the halfway point between these two extremes, see 8th Cir. R.

28A(e)(2). The amendment to paragraph (7) erases this variation and lessens the

disparity of the brief lengths available to the parties in a cross-appeal. It establishes a

maximum length for the appellant's opening brief at 14,000 words, the appellee' s initial

brief at 16,500 words, the appellant's respondinfg/cross-reply brief at 14,000, and the

final reply brief at 7,000 words. The Committee believes that these are workable and

equitable lengths.
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MICHAELk BOUDIN 

SUITE 771 0

U.S. CIRCUIT.JUDGE 
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November 6-, 200'o

Honorable Anthony J. SciricaU.S. Court of Appeals
Third Circuit
22614 U.S. Courthouse-
Independence-Mall West
Philadelphia, Pennsylvania 19106

Dear Tony:

My court has asked me to request that- the Standing
Committee consider an amendment to Fed. R. App. P. 29 to make clear
that a court of appeals is entitled at its discretion to preclude
the filing of a particular private amicus brief, even if allparties have consented to the filing. The requested amendment or
clarification would not curtail the existing right of governmententities to file amicus briefs without consent of the court. The
principal concern is with private amicus briefs that would result
in the obligatory recusal of a member of the panel.

There is nothing in the existing Rule 29 that squarely
precludes a court, by local rule or by order, from prohibitingprivate amicus briefs that would have this effect. My own view,
subject to more research, is that such a local-rule or order would
be valid because the critical language in the present rule--the
last sentence of Rule 2 9 (a)--was not intended to address the issue
of court-initiated prohibitions but simply was -intended to spare
the court the need (where none of the parties objected) to consider
whether an amicus brief was appropriate.

Nevertheless, some have read the literal language of the
sentence as implying an unqualified right to file a private amicus
brief, so long-as it is timely and so long as consent is obtained.
And, while there are fairly broad statements here and there aboutthe authority of courts to regulate the filing of amicus briefs
(see Dick Posner's N.O.W. v. Scheidler, a copy of which is
enclosed)-, a brief search does not reveal any authority squarely in
point that applies this generality to a private amicus brief for
which consent is obtained from all parties. The D.C. Circuit does
have a.local rule that precludes amicus briefs at the rehearing



stage without permission 
(Local Rule 35(f)) 

but it is possible 
to

distinguish this 
situation.

The policy issue seems 
to me a fairly easy 

one. Amicus

briefs are sometimes 
useful but almost never 

necessar and there is

a risk that they can be used 
strategically to cause the recusal 

of

individual judges. 
Even when they are 

not so intended, 
the benefit

of maintaining the 
original panel or, more important, a full en

banc court may be 
far greater than 

the benefit of an 
amicus brief.

Under present circumstances, 
all parties usually 

do not consent to

amicus briefs and-so 
the court can take 

recusal into account in

deciding whether 
to grant leave; it is only in the 

case of consent

that there is some doubt about the court's ability to protect

itself. Barring the amicus 
brief does not always 

avoid a recusal

problem but often 
it may do so.

If further study 
identifies clear 

authority for the 
view

that a court can 
now adopt a rule 

requiring the leave 
of court for

all amicus briefs, 
this would satisfy 

our concern. There may-be

some other mechanism 
for clarifying the court's authority that

would also serve. 
But if neither of these 

courses is available,

the active judges 
of my court are unanimously 

of the view that this

small, almost certainly 
accidental, loophole 

should be closed--not

in terms that would 
require courts to 

do anything but leaving 
it

entirely to them 
to decide whether 

and what to do: g.a. (as a

proviso to FRAP 
29(a)), "nprovided that the 

court may by rule 
or

order require leave 
of court for the filing 

of amicus briefs other

than those filed-by 
governmental entities 

or officers."

Sincerely,
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Nos. 99-3076, 99-3336, 99-3891 & 99-3892NATIONAL ORGANIZATION FOR WOMEN, INC.,on behalf of itself and others, et-al.,

PlaintiffsAPppellees,

v.

JOSEPH M. SCF1EIDLER, et al.,

Defendants-Appeiants.

AppeaLs from the United States District Courtfor the Northern District of Illinois, Eastern DivsisonNo. 86 C 7888-.David H. Coar, Jvdge.
_ . _~Car

SUBMrrMD MARCH 13 , 2 000DECIDED MARCH 14, 2000OPINION JULY 31, 2000

Before POSNER, Chief Judge, 'and Key and DIANE P.WOOD, Circuit Judges.
mOSNERs Chief tudge On February 26 of this year, themotons judge for the week denied the requests of Priestsfor Life, Life Legal Defense Foundation and the SouthernChristian Leader.ship Conference for-permission to filearnicus curiae briefs in support of the appellants Recon-sideration -of the judge's order was tweesought by oneof the appellants the' second time urging that a three-judge panel consider the requests even though the courthas, pursuant to Fed. R. App. P. 27(c), delegated the
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decision of such requests to a single judge, the motions
judge for the week in which the request is filed. 7th Cir.
Operating Proc. 1(a)(l). The requests were, however, re-
ferred to the entire motions panel, and by it denied, and
we have decided to issue an opinion explaining our
denial in the hope of clarifying the court's standards for
amicus curiae briefs.

Whether to permit a nonparty to submit a brief, as

amnicus curiae, is, witL immaterial exceptions, a matter of
judicialgrace. Fed. 1R. App. P. 29(a); United States v.
Michigan, 940- F.2d 143, 165 (6th Cir. 1991); Strasser v.
Doorley, 432 F.2d 567, 569 (1st Cir. 1970); cf. Miller-Wohl
Co. v. Commissioner of Labor & Industry, 694 F.2d 203, 204
(9th C-i. 1982). The reasons are threefold (see Ryan v.
CFTC, 125 F.3d 1062 (7th Cir. 1997) (chambers opinion);
Community Ass'n for Restoration ,of the Environment v.
DeRuyter Bros. Dairy, 54 F. Supp. 2d 974, 975 (E.D. Wash.
1999); Long v. Coast Resorts, Inc., 49 F. Supp. 2d 1177, 1178
(D. Nev. 1999); United Stationers, Inc. v. United States, 982
F. Supp. 1279, 1288 n. 7 (N.D. Ill. 1997)):

1. We court of appeals judges have heavy caseloads
requiring us to read thiousands of pages of briefs annual-
ly, and we wish to minimize extraneous reading. It would
not be responsible-for us to permit the filing of a brief
and then not read it (or at least glance at it, or require
our law clerks to read it), at least when permission is
granted before the brief -is written, and so reliance on our
-reading it invited. Therefore amicus curiae briefs can be
a real burden on the court system. In addition, the filing
of an amicus brief imposes a burden of study and the
preparation of a possible response on the parties.

2. Amicus curiae briefs, which we believe though with-
out having proof are more often- than not sponsored or
encouraged by one or more of the parties in the cases in
which tbey are sought to be filed, may be intended to
circumvent the page limitations on the parties' briefs, to
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et the motions the prejudice of any party who does not have an amricus
filed. 7th Cir. ally. The lawyer for one of the would-be amid cunae in
, however, re- this case admits that he was paid by one of the appellants

it denied, and for his preparation of the amicus curiae brief. Andd that
xplainintg our appellant comes close to admitting that its support of the
standards for requests to file amicus briefs is a response to our having

denied the appellant's motion to file an- oversized brief.
it a brief as 3. Amicus curiae briefs are often attempts to inject
rs,, a matter of interest-group politics into the federal appellate process

zited States v. by flaunting the interest of a trade association or other
I); Strasser v. interest group in the outcome of the appeal.
I Miler-Wohi The policy of this court is, therefore, not to grant rote
1. 2, 2 0 4 permission to file an. amicus curiae brief; never to grant(see Ryan v. permission to file an. amicus curiae brief that essentially

elrs opinion); merely duplicates the brief of one of the parties (for a
(nmenD Wa. . - particularly egregious example of such an- amicus brief,

«D. 1177 .178see United States v. Gotti, 755 F. Supp. 1157 (E.D.N.Y.
-Staves 982 1991));'-to grant permission to file an amicus brief only.

Ed~ States, 982 when (1) a party is not adequately represented (usually,
is not represented at all), or (2) when the would-be

y caseloads amicus has a direct interest in another case, and the case
iefs annual- in which he seeks, permission to file an amiucus curiae

I It would brief may, by operation of stare decisis or res judicata,
';of a brief materially affect that interest; or (3) when the amnicus has
or require a unique perspective, or information, that can assist the

rmission is court of appeals beyond what the parties are able to do.
nce on our Ryan v. CFTC, supra, and cases cited there; see also United
iefs can be States v. Boeing Co., 73 F. Supp. 2d 897, 900 (S.D. Ohio

the filing 1999). The first ground-is not available to these request-y and the ers; the appellant's argument that no one can adequately
[es. represent it within the page limits permitted by, this court
lugh with- 'is,'of course, a reason against granting the request-it is-
nsored or an end run around our order denying permission to file
e cases in an oversized brief. The second ground is illustrated by
I ended to the two amicus curiae briefs that the motions judge did
briefs, to allow to be filed on behalf of the appellants, for both of

those amici curiae are organizations faced with the same

i , .. - .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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kind of Civil RICO clam'S that formed the basis of the

judgment against he appellants~ Finally, none of the re-

jected briefs presents consideratins of fact, law, otl

overlooked by the appellants, whro have filed briefs total-

mg 104 pages. So ground (3) is unavailable as well.

These requests for leave to file amnicus curiae briefs

were therefore properly deied.

A true Copy:

Teste:

Clerk of the United States Court of

Appeals for the Seventh Circut

US CA-97C6idwest 
Law Printing Co., Inc., 1C00ago7314
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U.S. Department of Justice

Office of the Solicitor General

The Solicitor General 
Washington, D.C. 20530

January 16, 2001

The Honorable Will GarwoodUnited States Court of Appealsfor the FifthlCircuit
903 San Jacinto Boulevard
Austin, Texas 78701

Re: Proposed Amendment to the Federal Rules of AppellateProcedure Concerning the Citation of UnpublishedDecisions

Dear Judge Garwood:

- I am writing to propose the adoption of a new provision in the
Federal Rules_ of Appellate Procedure that would establish uniform
national standards governing the citation of unpublished court of
appeals decisions. As you know, the various circuits have
divergent rules in this area, and the need for uniformity has beendiscussed at previous meetings. Although this is a sensitive
topic, I believe that the attached proposal is narrowly framed and
focused solely on citation rules that, by their- nature, are an
appropriate topic for national rule-making.

BACKGROUND

All the federal courts of appeals issue unpublished decisions
and all of the circuits, except the Second and Third Circuits, have
promulgated local rules governing the circumstances and manner in

which unpublished decisions may be cited. All circuits. agree that
unpublished decisions are not binding precedent, and this proposed
amendment would not alter that practice'. Beyond that basic

A panel of the Eighth Circuit recently struck down that
court's rule authorizing the issuance of non-precedential
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similarity, however, the rules governing citation of unpublisheddecisions diverge:

The D.C., First, Seventh, and Ninth Circuits generally
prohibit the citation of unpublished decisions, with only
limited exception. Those exceptions variously permit citationin""related cases" (1st Cir. R. 36.2) or to establish "law of
the case," "res judicata," "collateral estoppeI (7th Cir. R.
53(b) (2) (iv); 9th Cir. R. 36-3), or an earlier case's "binding
or preclusive effect" (D.C. Cir. R. 2 8(c)).2 Similarly, theFederal Circuit provides that a panel may designate a decision
as not citable as precedent" on the ground that it does "not

add[] significantly to the body of law." Fed. Cir. R. 47.6(b)
Although not explicitly linked to publication, the rule does

forbid citation of specifically designated decisions except to
establish " claim preclusion, 

issue preclusion, 
judicial

estoppel, law of the case or the like." Ibid.

decisions as unconstitutional 
under Article- II of the

Constitution. 
That decision subsequently was vacated as moot.

See Anastasoff v. United States, 223 F.3d 898 (8th Cir. 2000),vacated, 2000 WL 1863092 (8th Cir. Dec. 18, 2000) (en banc)
While the United States disagrees with the Anastasoff panel'sF
constitutional 

analysis, the rule I am proposing does not
address or depend upon the resolution of that constitutional
question.

2 The Ninth Circuit 
once a

2 TheNitrecently 
adopted, on a temporary and

experimental" 
basis, a rule allowing citation of that court's

own unpublished dispositions "in a -request to publish [anSt t Pubish and
unpublished decision] or in a petition for panel rehearing or

rehearing en banc, in order, to demonstrate the existence of a

conflict-aming'opinibstaconfl)ictamong 
Teions, dispositions,, or orders." 9th Cir. R.

36-3 (b)(iii). The experimental rule also allows citation of
unpublished dispositions "for factual Purposes, such as ,to show
double jeopardy, sanctionable conduct, notice, entitlement to
attorneys, fees, or the existence of a related case." 9th Cir.
R. 36-3(b) (ii). The new rule became effective July 1, 2000.
Unless adopted on a permanent- basis, the rule will expire on
December 31, 2002, and the Ninth Circuit will revert to a strict
prohibition on the citation of its unpublished dispositions.
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Six other circuits -- the Fourth, Fifth, Sixth, Eighth,
Tenth, and Eleventh Circuits -- allow more liberal citation ofunpublished decisions Most of those courts discouragepractitioners from relying on unpublished decisions, noting that
they have only limited precedential value. Citation of
unpublished cases is "disfavored" (4th Cir. R. 36(c); 6th Cir.
R. 28(g); 10th Cir. R. 36.3(B)), and "parties generally should
not cite" such decisions (8th Cir. R. 28A(i)). However, several
courts recognize that an unpublished decision may have
"persuasive" value (5th Cir. R. 47.5.4; 8th Cir. R. 28(A) (i)-;
10th Cir. R. 36.3(B) (I); 11th Cir. R. 36-2). Some courts limit
citation to circumstances where "no published opinion * * *
would serve as well" (4th Cir. R. 36(c); 6th Cir. R. 28('g); 8th
Cir. R. 28A(i)), or where an unpublished decision concerns "a
material issue that has not been addressed in a publishedopinion" (10th Cir. R. 36.3(B)(1)).

Two courts of appeals (the D.C. and Seventh Circuits)restrict citation of other courts' unpublished decisions (as
well as their own) if the issuing court has- a rule similarly
restricting citation. D.C. Cir. R. 28(c); 7th Cir. -R.
53(b)(2)(iv). The Fourth Circuit permits citation 'of "an
unpublished disposition of [another] court" if "there is no
published opinion that would serve as well." 4th Cir. R. 36(c).
The other circuits' local rules-do not address the citation of
unpublished decisions issued by other courts.

DISCUSSION

In light of the divergent local rules governing citation of
unpublished opinions, a uniform rule on this topic is both
necessary and appropriate. In addition to the typical problems
posed by fractured local rules, the current state of -the law
leaves litigators substantially uncertain concerning how to
treat an unpublished decision issued by a court that recognizesthe persuasive value of such decisions (such as the Fifth
Circuit), when litigating in a court (such as the Ninth Circuit)
that prohibits, citation of its own unpublished decisions but
does not specifically address the citation of decisions issued
by other courts. 3

Ethical considerations add another dimension to the
problem. The American Bar Associa~tion has concluded that "[u.t
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A proposed amendment, adding a new Federal Rule of AppellateProcedure 32.1, is attached. 4 Consistent with current practice,'the rule would expressly discourage citation of such decisions,but would specifically allow citation for two purposes: - first,for any binding effect the decision may -have on the parties tothat case (such as res judicata or law of the case); second, forthe decision's persuasive authority on a proposition notadequately addressed in a published opinion.- Finally, the rulewould provide that a copy of any unpublished decision must beattached to any document in which it is cited.

This rule would be beneficial to both - courts andpractitioners. As the rules of many circuits recognize, somejudges might, for purposes of consistency, want to know howidentical matters have been resolved in the past. In addition,an unpublished decision may contain reasoning that is persuasiveto judges considering a later case. Judges, however, wouldretain their present authority to disregard or depart' from anunpublished opinion's-disposition 
on- the ground that it is notbinding precedent.

Six circuits have rules in place allowing citation ofunpublished decisions where there 'is some good reason for doingso, such as when the analysis in the unpublished decision is
particularly persuasive or when there is a lack of relevantpublished authority. We are aware of nothing in the experience

is ethically improper for a lawyer to cite to a court anunpublished opinion of [any court if the] forum court has aspecific rule prohibiting reference in briefs to [unpublishedopinions]." ABA Formal Op. 94-386R (1995).
Most circuits include their local rules on this subjectunder Federal Rule of Appellate Procedure 28 (briefs) or Rule-36 (judgments) . Neither location is ideal for a national rule,which/should provide general guidance for the citation in anydocument (including motions and other papers, as well as briefs)of unpublished decisions issued by any court (not just the rule-making court). Rule 32 governs the form of briefs, appendicesand other papers. The new citation rule is more substantivethan formal, but it would apply to all papers filed in thecourts of appeals, so inserting the amendment in the vicinity of

Rule 32 seems to be the most appropriate course of action.



The Honorable Will GarwoodJanuary 16, 2001
'Page 5 -

of those six courts to indicate that the practice has been

trimental -to the efficiency of litigants or judges See,
ggHon. Boyce F. Martin, Jr., In Defense of Und ublished

OPinions, 60 Ohio St. L. J. 177, 195 (1999) (Sixth Circuit's1988 change to allow citation to unpublished decisions "has not

opened the floodgates;.j * * * perhaps ten to twenty percent of
the briefs we see include citation of unpublished opinions")
The experience under those rules suggests that the proposed
revision would prove eminently workable as a nationwide rule.Finally, this proposal is deliberately narrow. The rule
Would implicitlyly 

arow
,designate 

Theeofthi

implicitly 
acknowledge 

that the courts of appeals
drdecisions 

as unpublished 
or non-

precedential, 
but it would take no position on the ongoing

debate concerning the propriety of that practice, nor would it

purport to dictate to courts or judges what weight should be

given to unpublished decisions. See, ' Anastasoff V. United
States, 223 F.3d 898 (8th Cir. 2000) (striking down 8th Cir. R.

28A4(i) as unconstitutional), vacated, 2000 WL 1863092 (8th Cir
Dec. 18, 2000) (en banc). Further, the rule takesno position
regarding what decisions should be published in what media they

should be available, or any of the other difficult questions

that have arisen concerning the courts' pracic o deciding
cases by unpublished dispositions. 

Ic o n e r n n g h e o u r s , P r a c t i c e O f d c d nSincerely yours,

Seth P. Waxman

cc: Professor Patrick J. Schiltz



Rule 32.1. Cite 

DRAFTation Of Unpublished 
or Non-Precedeti 

Decisions(a) Citation Disfavored- Citation of an opinio n or other decisiondesignatd by the issuing. court as unpublished 
or non-Precedential 

is disfavored. 
However 

on-
Prece 'd en i l d c s o 

n u p b i h d o
of any court may be cited in a briefmotion, or ot paper filed with a court of appealsfollowing circumstances- 

the
Related Cases. Any decision may be cited to sUpport a

claim Of res judjicata cCollateral 
estope 

l
case, double jeopardy, sanctionable 

conduct, abuse of the
writ, notice, 

or similar doctrines.
(2) Persuasive 

Value. An unpublished or nonPrecedt
decision may be cited if a party believes that itPersuasively 

addresses a material issue in the appealPublished Opinion of the forum courtadequately addresses the issue.(b) 'Procedure 
A -copy of-any upbihdo

ayunpublis1hed 
or non-peeetadecision must be provided to counsel and the court if the

in a brief, motion or other paper The
copy Of the decision should be includedin aniattachment oraddendum that accompanies the filing.
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Coummittee Note

Rule 32.1 is designed to provide a uniform-national rule
-governing the citation of unpublished decisions, a- topic that hasdivided the circuits. Rule 32.1 follows the lead of the majorityof the courts whose rules address the issue -- including the- -
Fourth, Fifth, Sixth, Eighth, Tenth, and Eleventh Circuits. Eachcourt is entitled to dictate the precedential value of its owndecisions, and nearly every circuit has a local rule designatingsome decisions as unpublished or non-precedential. This rule doesnot affect those provisions; it addresses only the citation of such
decisions. Subdivision (a) identifies the background rule that an
unpublished -or non-precedential decision normally should not becited as precedent, and identifies the two exceptions permittingcitation. The first exception allows citation-in a related case,when the earlier unpublished decision has some direct -or bindingeffect on the parties., Nearly all courts recognize that an
unpublished decision is binding on the'parties and can-be invokedto establish res judicata, collateral estoppel, and law of thecase, or to claim such principles as double jeopardy or a party'snotice of a previously litigated matter, The second exceptionallows citation of an unpublished decision to address a materialissue on appeal, where the published case law does not sufficientlysupport a party's argument. This limitation is drawn from the
practices of the Fourth, Sixth, Eighth, and Tenth Circuits, and is
designed to emphasize that parties should look to- unpublisheddecisions only as a last resort, when published decisions would not 4serve as well,. Permitting citation of unpublished decisions, even F
in this limited context, is a departure from the stricter practicesof some circuits (including the D.C., First, Seventh, Ninth, and
Federal Circuits), but it does not dispense with the basic rule
that unpublished decisions normally should not be cited. Nor does
the rule require a court to give any particular weight to
unpublished decisions when cited. Finally, subdivision (b)
requires that any party citing an unpublished decision must includea copy of that decision as an attachment or addendum to the brief,motion, or other paper in which it is cited. This procedure has
been required by the D.C-., Fourth, Fifth, Sixth, Eighth, Tenth, and
Eleventh Circuits, and ensures that the opposing party and the
court have ready access to the full decision. 

-




