



















































































































































































































































































































































































































































































































































































































































































































































































































































































Office of the Clerk

The James R. Browning Courthouse
UNITED STATES COURT of APPEALS for the NINTH CIRCUIT
95 Seventh Street, Post Office Box 193939

San Francisco, California 94119-3939

www.ca9.uscourts.gov

Cathy A. Catterson, Clerk of Court

(415) 355-8000

Amendments to Ninth Circuit Rules
and Advisory Committee Notes

effective, July 1, 2007

New or revised language is highlighted in yellow.

RULE TITLE New or | PURPOSE OF AMENDMENT
Revised
Circuit Rules Format of the Excerpts New & To require the mandatory contents of
17-1.6 & 30-1.6 of Record Revised | the excerpts of record to be contained
ACN to Rule 30-1.6 in the first volume for ease of use by
judicial officers
Circuit Rule 28-2.7 | Addendum to Briefs New 2™ | To provide the bench with a ready access to
paragraph | documents that are central to review of an
immigration case.
New Advisory Citation of Supplemental | Revised | To provide guidance to the bar about
Committee Note to | Authorities when to file FRAP 28(j) letters.
CR 28-6
Circuit Rule 29-2 Brief of Amicus Curiae | New To provide guidance to the bar
& ACN to CR 29-2 | (during en banc concerning the filing of amicus curiae
considerations) briefs with respect to petitions for
rehearing or rehearing en banc.
Circuit Rule 35-3 Limited En Banc Court Revised | To return to 11-member en banc
court.
Circuit Rule 39-1 Request for Attorneys’ Revised | Toreflect the filing deadline set forth in
& ACN to Fees EAJA, and to improve the clarity of the
CR 39-1.6 rule.
Circuit Rule 39-2 Attorneys’ Fees and Abrogated
Expenses under the
Equal Access to Justice
Act

eff. July 1, 2007
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CIRCUIT RULE 28-2
CONTENTS OF BRIEFS

28-2.7 Addendum to Briefs

If determination of the issues presented requires the study of statutes, regulations or rules,
relevant parts thereof shall be reproduced in an addendum at the end of a party's brief. The addendum
shall be separated from the brief by a distinctively colored page.

All opening briefs filed in counseled petitions for review of immigration cases must include an
addendum comprised of the orders being challenged, including any orders of the immigration court and
Board of Immigration Appeals. The addendum shall be separated from the brief by a distinctively
colored page. (New 7-1-07)

CIRCUIT RULE 28-6
CITATION OF SUPPLEMENTAL AUTHORITIES

The body of letters filed pursuant to Federal Rule of Appellate Procedure 28(j) shall not exceed
two (2) pages, unless it complies with the alternative length limitations of 350 words or 39 lines of text.
Litigants shall submit an original and four (4) copies of a Fed. R. App. P. 28(j) letter. (New, 12-1-02)

CIRCUIT ADVISORY COMMITTEE NOTE TO CIRCUIT RULE 28-6

In the interests of promoting full consideration by the court and fairness to all sides, the parties
should file all Fed. R. App. P. 28(j) letters as soon as possible. When practical, the parties are
particularly urged to file Rule 28(j) letters at least seven (7) calendar days in advance of any scheduled

oral argument or within seven (7) calendar days after notification that the appeal will be submitted on
the briefs. (New 7-1-07)

CIRCUIT RULE 29-2

BRIEF OF AMICUS CURIAE
SUBMITTED TO SUPPORT OR OPPOSE A PETITION FOR PANEL OR
EN BANC REHEARING OR DURING THE PENDENCY OF REHEARING

(a) When Permitted. An amicus curiae may be permitted to file when the court is
considering a petition for panel or en banc rehearing or when the court has granted
rehearing. The United States or its officer or agency, or a State, Territory,
Commonwealth, or the District of Columbia may file an amicus curiae brief without the
consent of the parties or leave of court. Subject to the provisions of subsection (f) of this
rule, any other amicus curiae may file a brief only by leave of court or if the brief states
that all parties have consented to its filing.

-4 - eff. July 1, 2007
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(®)

()

@)

(e)

Motion for Leave to File: The motion must be accompanied by the proposed brief and
include the recitals set forth at Fed. R. App. P. 29(b).

Format/Length:

(D

)

3)

A brief submitted while a petition for rehearing is pending shall be styled as an
amicus curiae brief in support of or in opposition to the petition for rehearing or
as not supporting either party. A brief submitted during the pendency of panel or
en banc rehearing shall be styled as an amicus curiae brief in support of appellant
or appellee or as not supporting either party.

A brief submitted while a petition for rehearing is pending brief shall not exceed
15 pages unless it complies with the alternative length limits of 4,200 words of
390 lines of monospaced text. Motions for leave to file an oversize brief are
disfavored.

Unless otherwise ordered by the court, a brief submitted after the court has voted
to rehear a case en banc shall not exceed 25 pages unless it complies with the
alternative length limits of 7,000 words or 650 lines of monospaced text. Motions
for leave to file an oversize brief are disfavored.

Number of Copies:

If the brief pertains to a petition for panel rehearing, an original and four (4) copies shall
be submitted. If the brief pertains to a pending petition for rehearing en banc, an original
and fifty (50) copies shall be submitted. If a petition for rehearing en banc has been
granted, an original and thirty (30) copies of the brief shall be submitted.

Time for Filing:

&)

@

Brief Submitted to Support or Oppose a Petition for Rehearing

An amicus curiae must serve its brief along with any necessary motion no later
than ten (10) calendar days after the petition or response of the party the amicus
wishes to support is filed or is due. An amicus brief that does not support either
party must be served along with any necessary motion no later than ten (10)
calendar days after the petition is filed. Motions for extensions of time to file an
amicus curiae brief submitted under this rule are disfavored.

Briefs Submitted During the Pendency of Rehearing

Unless the court orders otherwise, an amicus curiae supporting the position of the
petitioning party or not supporting either party must serve its brief, along with
any necessary motion, no later than twenty-one (21) days after the petition for
rehearing is granted. Unless the court orders otherwise, an amicus curiae
supporting the position of the responding party must serve its brief, along with
any necessary motion, no later than thirty-five (35) days after the petition for
panel or en banc rehearing is granted. Motions for extensions of time to file an
amicus curiae brief submitted under this rule are disfavored.

-5- eff. Tuly 1,2007
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® Circulation: Motions for leave to file an amicus curiae brief to support or oppose a
petition for panel rehearing are circulated to the panel. Motions for leave to file an
amicus curiae brief to support or oppose a petition for en banc rehearing are circulated to
all members of the court. Motions for leave to file an amicus curiae brief during the
pendency of en banc rehearing are circulated to the en banc court.

(New, 7-1-07)

Cross-reference: Fed. R. App. P. 29; Circuit Rule 25-4
CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 29-2

Circuit Rule 29-2 only concerns amicus curiae briefs submitted to support or oppose a petition
for panel or en banc rehearing and amicus curiae brief submitted during the pendency or rehearing.
The court considers the filing of amicus curiae briefs related to petitions for rehearing or en banc
review to appropriate only when the post-disposition deliberations involve novel or particularly
complex issues.

The court will ordinarily deny motions and disallow stipulations for leave to file an amicus
curiae brief where the filing of the brief would result in the recusal of a member of the en banc court.
Any member of the court who would be subject to disqualification in light of the amicus curiae brief
may, of course, voluntarily recuse, thereby allowing the filing of the amicus curiae brief.

(New, 7-1-07)

CIRCUIT RULE 35-3
LIMITED EN BANC COURT

The en banc court, for each case or group of related cases taken en banc, shall consist of the
Chief Judge of this circuit and 10 additional judges to be drawn by lot from the active judges of the
Court. In the absence of the Chief Judge, a 11th active judge shall be drawn by lot, and the most senior
active judge on the panel shall preside. [rev. 1-1-06, 7-1-07]

The drawing of the en banc court will be performed by the Clerk or a deputy clerk of the Court
in the presence of at least one judge and shall take place on the first working day following the date of
the order taking the case or group of related cases en banc.

If a judge whose name is drawn for a particular en banc court is disqualified, recused, or knows
that he or she will be unable to sit at the time and place designated for the en banc case or cases, the
judge will immediately notify the Chief Judge who will direct the Clerk to draw a replacement judge by
lot. [rev. 1-1-06]

In appropriate cases, the Court may order a rehearing by the full court following a hearing or
rehearing en banc.

-6- eff- July 1, 2007
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MEMORANDUM

DATE: October 2, 2007

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 07-AP-F

Judge Jerry Smith has suggested that the Committee consider amending Appellate Rule
35(e) so that the procedure with respect to responses to requests for hearing or rehearing en banc
will track the procedure set by Appellate Rule 40(a)(3) with respect to responses to requests for
panel rehearing. Rule 40(a)(3) provides: “Unless the court requests, no answer to a petition for
panel rehearing is permitted. But ordinarily rehearing will not be granted in the absence of such a
request.”' Rule 35(e) parallels the first of these principles, providing that “[n]o response may be
filed to a petition for an en banc consideration unless the court orders a response.” But Rule
35(e) fails to state whether the court may or should grant en banc consideration without first
ordering a response to the petition. Judge Smith suggests that Rule 35(e) should be amended “to
state that ordinarily the court will not rehear without allowing a response.”

Part I of this memo reviews the history of Rules 35 and 40. Part II notes that five circuits
have local provisions assuring that a response will ordinarily be requested prior to the grant of
rehearing en banc, while seven other circuits have no pertinent provision (and one circuit has a
provision that likely assures that answers are requested fairly often if the court is leaning toward
granting rehearing en banc). Part III concludes by considering arguments for and against
amending Rule 35 to track Rule 40's approach.

I. A brief history of Rules 35 and 40

The difference between Rules 35 and 40 (on the subject of responses) apparently
stemmed from the fact that the original Rule 35 contemplated “suggestions” for rehearing en
banc which — because they were often ancillary to petitions for panel rehearing — frequently
required no response. The Advisory Committee — during the work that produced the restyling of
the Appellate Rules — considered and specifically rejected the idea that Rule 35 should be revised

' A related concept can be seen in Rule 21(b)(1), which provides — with respect to
mandamus petitions — that “[t]he court may deny the petition without an answer. Otherwise, it
must order the respondent, if any, to answer within a fixed time.” Rule 21' s requirement that the
court order an answer to a mandamus petition (if it does not deny the petition) dates back to that
Rule’s adoption.
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to eliminate the difference.

Language similar to current Rule 40(a)(3) was included in Rule 40 as originally adopted.?
The Note explained that the principle reflected practice in some circuits and in the Supreme
Court:

This [i.e., the general approach taken by Rule 40] is the usual rule among the
circuits, except that the express prohibition against filing a reply to the petition is
found only in the rules of the Fourth, Sixth and Eighth Circuits (it is also
contained in Supreme Court Rule 58(3) .... It is included to save time and expense
to the party victorious on appeal. In the very rare instances in which a reply is
useful, the court will ask for it.

Rule 35, as initially adopted, “authorize[d] a suggestion [for en banc consideration],
impose[d] a time limit on suggestions for rehearings in banc, and provide[d] that suggestions
w[ould] be directed to the judges of the court in regular active service.” The text of original
Rule 35 said nothing about responses to a suggestion for rehearing en banc, but the Note
explained:

In practice, the suggestion of a party that a case be reheard in banc is frequently
contained in a petition for rehearing, commonly styled "petition for rehearing in
banc." Such a petition is in fact merely a petition for a rehearing, with a
suggestion that the case be reheard in banc. Since no response to the suggestion,
as distinguished from the petition for rehearing, is required, the panel which heard
the case may quite properly dispose of the petition without reference to the
suggestion. In such a case the fact that no response has been made to the
suggestion does not affect the finality of the judgment or the issuance of the
mandate, and the final sentence of the rule expressly so provides.

In 1979, Rule 35(b) was amended to provide that “[n]o response shall be filed [to a suggestion
for hearing or rehearing en banc] unless the court shall so order.” The 1979 Committee Note
explained: “Under the present rule there is no specific provision for a response to a suggestion
that an appeal be heard in banc. This has led to some uncertainty as to whether such a response
may be filed. The proposed amendment would resolve this uncertainty.” Neither the text of the
amendment nor the Note, however, addressed the question of whether the court should grant en
banc consideration without ordering a response to the suggestion.

? Original Rule 40(a) read in part: “No answer to a petition for rehearing will be received
unless requested by the court, but a petition for rehearing will ordinarily not be granted in the
absence of such a request.”

3 1967 Committee Note to Rule 35.

241



The 1998 amendments to Rule 35 made substantive changes in addition to the restyling.
Those substantive changes did not directly address the issue of grants in the absence of
responses. But one goal of the 1998 amendments was to make the procedures for seeking
rehearing en banc parallel those for seeking panel rehearing: “One of the purposes of the
substantive amendments is to treat a request for a rehearing en banc like a petition for panel
rehearing so that a request for a rehearing en banc will suspend the finality of the court of
appeals' judgment and delay the running of the period for filing a petition for writ of certiorari.
Companion amendments are made to Rule 41.”* Thus, for example, the Note explained that the
substitution of the term “petition” for the term “suggestion” “reflects the Committee's intent to
treat similarly a petition for panel rehearing and a request for a rehearing en banc.”

During the deliberations over the restyling of the Appellate Rules, the Committee
discussed the difference between Rules 35(e) and 40(a)(3), and specifically determined not to
eliminate that difference:

The difference between 35(e) and 40(a)(3) was discussed. Rule 35(e) says that a
response to a petition may not be filed unless the court orders a response. Rule
40(a)(3) also says that an answer may not be filed absent court permission, but
that a panel rehearing ordinarily will not be granted in the absence of the court's
request for an answer. The consensus was that the distinctions are appropriate.
When an en banc rehearing is granted, it is not as important that the winning party
have an opportunity to speak before the court grants the rehearing. In those
instances the winner will be heard during the rehearing. If a panel rehearing is
granted, however, the court usually enters a new dispositive judgment and the
winning party should have an opportunity to be heard before the new judgment is
entered.’®

I1. Current circuit practices

A slight majority of the circuits — namely, the First,” Second, Fourth, Fifth,® Tenth,

41998 Committee Note to Rule 35.
> 1d.

¢ Minutes of the Advisory Committee on Appellate Rules, April 3 & 4, 1997, 1997 WL
1056234, at *13.

7 First Circuit IOP X.B. provides simply: “Unless the court requests, no response to a
petition is permitted.”

¥ Fifth Circuit Rule 35.3 provides that “[n]o response to a petition for en banc
consideration will be received unless requested by the court.”

3.
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Eleventh’® and Federal Circuits — have no local provision assuring that a response will be
requested before rehearing en banc is granted. Five circuits — the D.C.,'"° Sixth,'' Seventh,'

? Eleventh Circuit Rule 35-7 provides: “A response to a petition for en banc
consideration may not be filed unless requested by the court.”

' D.C. Circuit Rule 35 covers petitions for panel rehearing and rehearing en banc;
subdivision (d) provides in part: “A petition for rehearing ordinarily will not be granted, nor will
an opinion or judgment be modified in any significant respect in response to a petition for
rehearing, in the absence of a request by the court for a response to the petition.” The D.C.
Circuit Handbook provides:

As in the case of petitions for panel rehearing, the rules do not provide for a
response to a petition for rehearing en banc, except by request of the Court. If any
member of the Court wishes a response, the Clerk will enter an order to that
effect. There is no oral argument on the question whether rehearing en banc
should be granted.

.... If a judge calls for a vote on the petition for rehearing en banc, the Clerk's
Office transmits electronically to the full Court a new vote sheet, along with any
response to the petition ordered by the Court. The question now is whether there
should be a rehearing en banc. On this question only active judges of the Court
may vote, and a majority of all active judges who are not recused must approve
rehearing en banc in order for it to be granted.

' Sixth Circuit IOP 35(d) provides: “When a poll is requested, the clerk will ask for a
response to the petition if none has been previously requested.”

12 Seventh Circuit IOP 5 provides in part:

(a) Request for Answer and Subsequent Request for Vote. If a petition for
rehearing en banc is filed, a request for an answer (which may be made by any
Seventh Circuit judge in regular active service or by any member of the panel that
rendered the decision sought to be reheard) must be made within 10 days after the
distribution of the en banc petition. If an answer is requested, the clerk shall notify
the prevailing party that an answer be filed within 14 days from the date of the
court's request. Within 10 days of the distribution of the answer, any judge entitled
to request an answer, may request a vote on the petition for rehearing en banc.

(b) Request for Vote When No Answer Requested. Ordinarily an answer will be
requested prior to a request for a vote. A request for a vote on the petition (which
may be made by any judge entitled to request an answer) must be made within 10 -
days from the distribution of the petition. If a vote is so requested, the clerk shall
notify the prevailing party that an answer to the petition is due within 14 days.

4.
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Eighth," and Ninth'* Circuits — currently have local provisions indicating that the court will not
(or ordinarily will not) grant rehearing en banc without ordering a response to the petition. In
addition, the Third Circuit IOPs take an approach that probably leads the court to invite a
response, in many instances, before granting a petition for rehearing en banc."” As a point of
comparison, Supreme Court Rule 44.3 provides: “The Clerk will not file any response to a
petition for rehearing unless the Court requests a response. In the absence of extraordinary
circumstances, the Court will not grant a petition for rehearing without first requesting a
response.”

13 Eighth Circuit IOP IV.D. provides in part:

The judges have two weeks to review the petition and request a poll or a response.
Unless a judge requests a poll or otherwise indicates the petition for rehearing en
banc deserves more consideration, the clerk automatically enters an order denying
petitions for rehearing 21 days after circulation to the court. If a poll is requested
on a petition for rehearing en banc, each active judge casts a vote. When a poll is
requested, the clerk's office will request the opposing party file a response to the
petition for rehearing. No response is permitted absent the court's request. A
rehearing en banc is granted if a majority of judges in regular active service vote
affirmatively.

'4 Ninth Circuit Rule 35-2 provides:

Where a party petitions for hearing or rehearing en banc, the Court will not order a
hearing or rehearing without giving the other parties an opportunity to express
their views whether hearing or rehearing en banc is appropriate. Where no petition
for en banc review is filed, the Court will not ordinarily order a hearing or
rehearing en banc without giving counsel an opportunity to respond on the
appropriateness of such a hearing.

"> Third Circuit IOP 9.5 concerns “Rehearing En Banc on Petition by Party”; IOP 9.5.6
provides:

If four active judges vote to request an answer to the petition or if there are a total
of four votes for an answer or for rehearing, provided that there is at least one vote
for an answer, the authoring judge enters an order directing such an answer within
fourteen (14) days from the date of the order. The Clerk forwards the answer to
the active judges with the request that they notify the authoring judge within ten
(10) days if they vote to grant the petition. A judge who does not desire rehearing
is not expected to respond. Copies of the answer are sent as a courtesy to any
senior judge or visiting judge who was a member of the panel which heard and
decided the case. In death penalty cases, the times set forth herein may be reduced
pursuant to Local Appellate Rule Misc. 111.7(b).

-5-
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I11. Discussion

As five circuits have already recognized, there is a good argument to be made for assuring
the parties that the court ordinarily will not order rehearing en banc without ordering a response.
This assures the party opposing rehearing that — though it is not allowed to submit a response
unless asked — it will be asked to respond if the court is inclined to grant rehearing en banc. Such
an assurance could help parties to feel that they are being treated fairly; and requesting a response
could help to inform the court’s consideration of whether to grant rehearing en banc. A response
may help to illuminate whether the standards for granting rehearing en banc are met.'® From the
court’s point of view, it is difficult to imagine a downside to the proposed provision. It is true
that the court would presumably feel obliged to review the response, but in a case significant
enough to warrant a grant of rehearing en banc, that would not seem to be objectionable.
Requesting a response would occasion some delay prior to the grant of rehearing en banc, but
that delay presumably would not be great.

On the other hand, it is possible to distinguish rehearing en banc from panel rehearing,
and to argue that requesting a response prior to the grant of rehearing is more important in the
latter than in the former context. As Committee members observed during the 1990s discussion
noted in Part I, the grant of rehearing en banc will offer the party favored by the panel decision a
chance to defend the panel decision in its en banc brief. By contrast, the court may grant panel
rehearing and alter the disposition of the appeal without requesting further briefing (subsequent
to the petition and response);'” thus, it is particularly important to provide an opportunity to
respond to a petition for panel rehearing prior to a grant of such rehearing. Also, because the
grounds for panel rehearing are considerably broader than those for rehearing en banc, and can

' Rule 35(a) provides: “An en banc hearing or rehearing is not favored and ordinarily
will not be ordered unless: (1) en banc consideration is necessary to secure or maintain
uniformity of the court's decisions; or (2) the proceeding involves a question of exceptional
importance.” Rule 35(b)(b) provides: “The petition must begin with a statement that either:
(A) the panel decision conflicts with a decision of the United States Supreme Court or of the
court to which the petition is addressed (with citation to the conflicting case or cases) and
consideration by the full court is therefore necessary to secure and maintain uniformity of the
court's decisions; or (B) the proceeding involves one or more questions of exceptional
importance, each of which must be concisely stated; for example, a petition may assert that a
proceeding presents a question of exceptional importance if it involves an issue on which the
panel decision conflicts with the authoritative decisions of other United States Courts of Appeals
that have addressed the issue.”

'" Rule 40(a)(4) provides: “(4) Action by the Court. If a petition for panel rehearing is
granted, the court may do any of the following: (A) make a final disposition of the case without
reargument; (B) restore the case to the calendar for reargument or resubmission; or (C) issue any
other appropriate order.”

-6-
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include a contention that the panel erred in its treatment of the relevant facts and/or law,'* a
response may be particularly helpful because of counsel’s familiarity with the record and the
doctrinal issues in the case.

'® Rule 40(a)(2) provides: “The petition must state with particularity each point of law or
fact that the petitioner believes the court has overlooked or misapprehended ....”

-7-
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MEMORANDUM

DATE: October 2, 2007

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 07-AP-G

An AO working group, headed by Tim Dole, has been reviewing the Rules’ illustrative
forms to check for consistency with the new privacy requirements. The group has determined
that FRAP Form 4 requires amendment. As John Rabiej explains:

The new privacy rules require redaction of certain "personal identifiers," including
social security numbers and home addresses -- though the latter protection applies
only in criminal cases. The working group discovered that Appellate Form 4,
Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis,
asks for the social security number and address of legal residence.

The form needs to be adjusted to comply with the new privacy rules. Though any
change to the form must go through the rulemaking process, we need not publish
it for public comment because any changes would be technical and conforming.
The changes would be minor, either eliminating the references altogether to social
security number and address (at least in criminal cases regarding the latter), or
modifying the form to require listing only the "Last four digits of your
social-security number" and "State the city and state of your legal residence,"
references now being used in other forms. (Though it might sound better to
merely say "City and state of your legal residence" to eliminate the redundancy.)

The privacy rules (which will take effect December 1, 2007, absent contrary action by
Congress) all require redaction of social security numbers (except for the last four digits).
Though the rules exempt pro se filings in habeas or Section 2255 proceedings, see, e.g., new
Civil Rule 5.2(b)(6), there is no reason to think that Form 4 should function differently in such
cases than in those subject to the new redaction requirements. New Criminal Rule 49.1(a)(5)
also requires redaction of individuals’ home addresses (so that only the city and state are
shown).'

' This requirement evidently arises from concern with respect to the privacy needs of
witnesses and victims in criminal cases; one might thus ask whether the requirement should lead
to the elimination of the home address from Form 4 with respect to all appeals in criminal cases
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Neither FRAP 24 nor 28 U.S.C. § 1915 sets any requirement that the full home address
and social security number be provided. The home-address and SSN requirements came into
Form 4 in the 1998 amendments. Those amendments apparently were “initiated at the request of
the clerk of the Supreme Court, who had commented that the current form did not contain
sufficient financial information to meet the needs of the Court”’; the amendments were “based in
large part on the form used in the in forma pauperis pilot program in the bankruptcy courts.”? 1
have not found any discussion that focused explicitly on either the home-address or SSN
requirements.

One other issue bears mention: FRAP Form 4's requirements are employed not only in the
lower federal courts (where FRAP 24 states that the party’s affidavit must, inter alia, “show[] in
the detail prescribed by Form 4 ... the party's inability to pay or to give security for fees and
costs”) but also in the Supreme Court (where Supreme Court Rule 39.1 requires that “[a] party
seeking to proceed in forma pauperis shall file a motion for leave to do so, together with the
party's notarized affidavit or declaration (in compliance with 28 U.S.C. § 1746) in the form
prescribed by the Federal Rules of Appellate Procedure, Form 4”). Before selecting among the
possible options for revising Form 4, it may be advisable to seek input from the Supreme Court
Clerk.

Encls.

(given that most appeals will be by defendants). However, Criminal Rule 49.1's wording
contains no indication that there should be an exception for appeals by defendants, so it seems
that the redaction requirement should apply to those appeals as well.

? Standing Committee Minutes, June 19-20, 1997 (reporting remarks of Judge Logan).
See also Standing Committee Minutes, January 9-10, 1997 (reporting that Judge Logan explained
that “[t]he impetus to change Form 4 ... had come from: (1) a request by the clerk of the Supreme
Court to include additional financial information, and (2) recent legislation affecting appeals in
forma pauperis by prisoners.”).

2-
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47

FEDERAL RULES OF APPELLATE PROCEDURE

Form 4

Form 4. Affidavit Accompanying Motion for Permission to Appeal

Form 4. Affidavit to Accompany Motion for Leave to Appeal in Forma Pauperis

In Forma Pauperis

I swear or affirm under penalty of perjury that, because of
my poverty, I cannot prepay the docket fees of my appeal
or post a bond for them. I believe I am eatitled to redress. [
swear or affirm under peaalty of perjury under United
States laws that my answers on this form are true and

correct. (28 US.C. § 1746; 18 US.C § 1621.)

Signed:

Complete all questions in this application and then sign it.
Do not leave any blaaks: if the answes (o a question is “0,”
“none,” or “not applicable (N/A),” write in that response. If
you need more space to answer a question or to explain your
answer, atach a scparate sheet of paper identified with your
name, your case's docket numbes, and the question number.

Date:

United States District Court for the District of
A.B,, Plaintift
v. Case No.
C.D, Defendant
| Affidavit in Support of Mation Instructions

My issues on appesl ace:

1. Far both you and your spouse estimate the average amount of moaey recelved from each of the following sources
during the past 12 moaths. Adjust any amount that was received weekly, biweekly, quarterly, semiannually, or
annually to show the monthly rate. Uss gross amounts, that is, amounts before any deductions for taxes or otherwise.

Income source

Employmeat

Self-employment

Income from real propecty
(such ag reatal income)

Interest and dividends

Gifts

Alimony

Child support

Retirement (such a5 social security,

P , annuities, i )

Disability (such as social security,
insurance paymeats)

Unemploymeat payments
Public-assistance (such as welfare)

Other (specify):

Average monthly amount during the Amount expected next month

past 12 months

You

Spouse
S.

“

&

h A N

» h N o »n

]

Total monthly income:

» o

@ » n ©n

You Spouse
H S
S $
$ S
$ s
s b
S $
b b
S )
S $
S H
) s
$ $
$ S
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Form 4 FEDERAL RULES OF APPELLATE PROCEDURE 48

2. List your employment history for the past two years, most recent employer first. (Gross monthly pay is before taxes
or other deductions.)

Employer Address Dates of employment Gross wonthly pay

3. List your spouse’s employment history for the past two years, most recent employer first. (Gross monthly pay is
before taxes or other deductions.)

Employer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? §____
Below, state any moaey you or your spouse have in bank accounts ot in any other financial fastitution.

Financial institution ‘Type of account Awmount you have Amount your spouse has
) S
$ )
s S,

If you are a prisoner secking to appeal a judgment in a civil action or proceeding, you must attach a
statement certified by the appropriate institational officer showing all receipts, expenditures, and balauces
during the last six months in your institational accounts. If you have multiple ac ts, perhaps b you
have been in muitiple institutions, attach one certified stat t of each

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordinary household

[furnishings.
Home (Value) Other real estate (Value) Motor vehicle #1 (Value)
Make & year:
Model:
Registration #:
Motor vehicle #2 (Value) Other assets (Value) Other assets (Value)
Make & year:
Model:
L
Registration #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money .
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7. State the persons who rely on you or your spouse for support.

Name

Relationship

Form 4

8. Estimate the average mom‘hly expenses of you and your family. Show separately the amounts paid by your spouse.
Adjust any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate.

Rent or home-mortgage paymeat (include lot reated
for mobile home)
Are real-cstate taxes included? OYes OONo
Is property insurance included? OYes ONo

Utilities (electricity, beating fuel, water, sewer, and
telephone)
Home maintenance (repaics and upkeep)
Faod
Clothing
Laundry and dry-cleaning
Medical and dental expenses”
Traasportation (not including motor vehicle payments)
Recreation, eatertainment, newspapers, magazines, etc.
Insurance (not deducted from wages or included in
mortgage paymeats)
Homeowner's oc renter's
Life
Health
Motor Vehicle
Other:
Taxes (not deducted from wages or included in
mortgage paymeats) (specify):
Instaliment payments
Motor Vehicle
Credit card (name):
Department store (name):
Other:
Alimony, maintenance, and support paid (o others

Regular expenses for operation of business, profession,
ot farm (attach detailed statement)

Other (specify):

Total monthly expenses:

You Your Spouse
S s
s $
s $
S s
$ b
s S
$ S

S, S
$ $
$ s
s s
S )
S $
s b
S $
b $
s s
s )
$ $ .

$ s
$. $
S S
s $
$ b
s $
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9. Do you expect any major changes to your monthly income or expenses or in your assets or liabilities during the next
12 months?

OYes ONo If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money for services in connection with this case,
including the completion of this form? OYes UONo

If yes, how much? § .
If yes, statc the attorney’s name, address, and lefephone number:

1i. Have you paid — or will you be paying — anyone other than an atiorney (such as a paralegal or a typist) any
money for services in connection with this case, including the completion of this form?
OYes ENe

If yes, how much? $.
1f yes, state the person's name, address, and telephone number:

12.  Provide any other information that will help explain why you cannot pay the docket fees for your appeal.

13.  State the address of your legal residence.

Your daytime phone number: (___)

Your age: Your years of schooling:
Your social-security number:

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
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PL 108-281 (HR 1303)

August 2, 2004
RULEMAKING AUTHORITY OF JUDICIAL CONFERENCE

An Act To amend the E-Government Act of 2002 with respect to rulemaking authority of the Judicial Confer-
ence.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
<< 44 USCA § 3501 NOTE >>
SECTION 1. RULEMAKING AUTHORITY OF JUDICIAL CONFERENCE.

Section 205(c) of the E-Government Act of 2002 (Public Law 107-347; 44 U.S.C. 3501 note) is amended by
striking paragraph (3) and inserting the following:

"(3) PRIVACY AND SECURITY CONCERNS.--

"(A)(1) The Supreme Court shall prescribe rules, in accordance with sections 2072 and 2075 of title 28, United
States Code, to protect privacy and security concerns relating to electronic filing of documents and the public
availability under this subsection of documents filed electronically or converted to electronic form.

"(ii) Such rules shall provide to the extent practicable for uniform treatment of privacy and security issues
throughout the Federal courts.

"(iii) Such rules shall take into consideration best practices in Federal and State courts to protect private in-
formation or otherwise maintain necessary information security.

"(iv) Except as provided in clause (v), to the extent that such rules provide for the redaction of certain categor-
ies of information in order to protect privacy and security concerns, such rules shall provide that a party that
wishes to file an otherwise proper document containing such protected information may file an unredacted docu-
ment under seal, which shall be retained by the court as part of the record, and which, at the discretion of the
court and subject to any applicable rules issued in accordance with chapter 131 of title 28, United States Code,
shall be either in lieu of, or in addition to, a redacted copy in the public file.

"(v) Such rules may require the use of appropriate redacted identifiers in lieu of protected information de-
scribed in clause (iv) in any pleading, motion, or other paper filed with the court (except with respect to a paper
that is an exhibit or other evidentiary matter, or with respect to a reference list described in this subclause), or in
any written discovery response--
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"(I) by authorizing the filing under seal, and permitting the amendment as of right under seal, of a reference
list that--

*890 "(aa) identifies each item of unredacted protected information that the attorney or, if there is no attor-
ney, the party, certifies is relevant to the case; and

"(bb) specifies an appropriate redacted identifier that uniquely corresponds to each item of unredacted protec-
ted information listed; and

"(II) by providing that all references in the case to the redacted identifiers in such reference list shall be con-
strued, without more, to refer to the corresponding unredacted item of protected information.

"(B)(i) Subject to clause (ii), the Judicial Conference of the United States may issue interim rules, and inter-
pretive statements relating to the application of such rules, which conform to the requirements of this paragraph
and which shall cease to have effect upon the effective date of the rules required under subparagraph (A).

"(ii) Pending issuance of the rules required under subparagraph (A), any rule or order of any court, or of the
Judicial Conference, providing for the redaction of certain categories of information in order to protect privacy
and security concerns arising from electronic filing or electronic conversion shall comply with, and be construed
in conformity with, subparagraph (A)(iv).

"(C) Not later than | year after the rules prescribed under subparagraph (A) take effect, and every 2 years
thereafter, the Judicial Conference shall submit to Congress a report on the adequacy of those rules to protect
privacy and security.".

Approved August 2, 2004,

LEGISLATIVE HISTORY--H.R. 1303:

HOUSE REPORTS: No. 108-239 (Comm. on the Judiciary).
CONGRESSIONAL RECORD:

Vol. 149 (2003): Oct. 7, considered and passed House.

Vol. 150 (2004): July 9, considered and passed Senate.

July 13, Senate vitiated passage.

July 15, considered and passed Senate.

PL 108-281, 2004 HR 1303

END OF DOCUMENT
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AMENDMENT TO THE FEDERAL
RULES OF APPELLATE PROCEDURE

Rule 25. Filing and Service
(a) Filing.
koK ok ok ok
(5) Privacy Protection. An appeal in a case whose
privacy protection was governed by Federal Rule
of Bankruptcy Procedure 9037, Federal Rule of
Civil Procedure 5.2, or Federal Rule of Criminal
Procedure 49.1 is governed by the same rule on
appeal. In all other proceedings, privacy
protection is governed by Federal Rule of Civil
Procedure 5.2, except that Federal Rule of
Criminal Procedure 49.1 governs when an

extraordinary writ is sought in a criminal case.

* k k x %

255









FEDERAL RULES OF BANKRUPTCY PROCEDURE 19

Rule 9005.1. Constitutional Challenge to a Statute
— Notice, Certification, and Intervention

Rule 5.1 F. R. Civ. P. applies in cases under the Code.

Rule 9037. Privacy Protection For Filings Made
with the Court

(a) REDACTED FILINGS. Unless the court orders
otherwise, in an electronic or paper filing made with the
court that contains an individual’s social-security number,
taxpayer-identification number, or birth date, the name of
an individual, other than the debtor, known to be and
identified as a minor, or a financial-account number, a
party or nonparty making the filing may include only:

(1) the last four digits of the social-security number
and taxpayer-identification number;

(2) the year of the individual’s birth;

(3) the minor’s initials; and

(4) the last four digits of the financial-account

number.
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20 FEDERAL RULES OF BANKRUPTCY PROCEDURE
(by EXEMPTIONS FROM THE REDACTION

REQUIREMENT. The redaction requirement does not
apply to the following:

(1) a financial-account number that identifies the
property allegedly subject to forfeiture in a forfeiture
proceeding;

(2) the record of an administrative or agency
proceeding unless filed with a proof of claim;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record
was not subject to the redaction requirement when
originally filed;

(5) a filing covered by subdivision (¢) of this rule;
and

(6) a filing that is subject to § 110 of the Code.

(¢) FILINGS MADE UNDER SEAL. The court may

order that a filing be made under seal without redaction.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 21

The court may later unseal the filing or order the entity
that made the filing to file a redacted version for the
public record.

(d) PROTECTIVE ORDERS. For cause, the court may
by order in a case under the Code:

(1) require redaction of additional information; or
(2) imit or prohibit a nonparty’s remote electronic
access to a document filed with the court.

(e) OPTION FOR ADDITIONAL UNREDACTED
FILING UNDER SEAL. An entity making a redacted
filing may also file an unredacted copy under seal. The
court must retain the unredacted copy as part of the
record.

() OPTION FOR FILING A REFERENCE LIST. A
filing that contains redacted information may be filed
together with a reference list that identifies each item of

redacted information and specifies an appropriate
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22 FEDERAL RULES OF BANKRUPTCY PROCEDURE

identifier that uniquely corresponds to each item listed.
The list must be filed under seal and may be amended as
of right. Any reference in the case to a listed identifier
will be construed to refer to the corresponding item of
information.

(g) WAIVER OF PROTECTION OF IDENTIFIERS.
An entity waives the protection of subdivision (a) as to the
entity’s own information by filing it without redaction and

not under seal.
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challenge, but may not enter a final judgment
holding the statute unconstitutional.

No Forfeiture. A party’s failure to file and serve the
notice, or the court’s failure to certify, does not forfeit
a constitutional claim or defense that is otherwise

timely asserted.

Rule 5.2. Privacy Protection For Filings Made with
the Court

(a)

Redacted Filings. Unless the court orders
otherwise, in an electronic or paper filing with the
court that contains an individual’s social-security
number, taxpayer-identification number, or birth
date, the name of an individual known to be a minor,
or a financial-account number, a party or nonparty
making the filing may include only:

(1) the last four digits of the social-security number

and taxpayer-identification number;
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(b)

FEDERAL RULES OF CIVIL PROCEDURE
(2) the year of the individual’s birth;

(3) the minor’s initials; and

(4) the last four digits of the financial-account
number.

Exemptions from the Redaction Requirement.

The redaction requirement does not apply to the

following:

(1) a financial-account number that identifies the
property allegedly subject to forfeiture in a
forfeiture proceeding;

(2) the record of an administrative or agency
proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record
was not subject to the redaction requirement
when originally filed;

(5) a filing covered by Rule 5.2(c) or (d); and
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(6) a pro se filing in an action brought under 28
U.S.C. §§ 2241, 2254, or 2255.

Limitations on Remote Access to Electronic
Files; Social-Security Appeals and Immigration
Cases. Unless the court orders otherwise, in an
action for benefits under the Social Security Act, and
in an action or proceeding relating to an order of
removal, to relief from removal, or to immigration
benefits or detention, access to an electronic file is
authorized as follows:

(1) the parties and their attorneys may have remote
electronic access to any part of the case file,
including the administrative record;

(2) any other person may have electronic access to
the full record at the courthouse, but may have
remote electronic access only to:

(A) the docket maintained by the court; and
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(B) an opinion, order, judgment, or other
disposition of the court, but not any other
part of the case file or the administrative

record.

(d) Filings Made Under Seal. The court may order

(e)

®

that a filing be made under seal without redaction.

The court may later unseal the filing or order the

person who made the filing to file a redacted version

for the public record.

Protective Orders. For good cause, the court may

by order in a case:

(1) require redaction of additional information; or

(2) limit or prohibit a nonparty’s remote electronic
access to a document filed with the court.

Option for Additional Unredacted Filing Under

Seal. A person making a redacted filing may also file
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an unredacted copy under seal. The court must
retain the unredacted copy as part of the record.

Option for Filing a Reference List. A filing that
contains redacted information may be filed together
with a reference list that identifies each item of
redacted information and specifies an appropriate
identifier that uniquely corresponds to each item
listed. The list must be filed under seal and may be
amended as of right. Any reference in the case to a
listed identifier will be construed to refer to the

corresponding item of information.

(h) Waiver of Protection of Identifiers. A person

waives the protection of Rule 5.2(a) as to the person’s
own information by filing it without redaction and

not under seal.
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6 FEDERAL RULES OF CRIMINAL PROCEDURE
Procedure 5(b)(2)(B), (C), or (D), 3 days are added

after the period would otherwise expire under
subdivision (a).

Rule 49.1. Privacy Protection For Filings Made
with the Court

(a) Redacted Filings. Unless the court orders
otherwise, in an electronic or paper filing with the
court that contains an individual’s social-security
number, taxpayer-identification number, or birth
date, the name of an individugl known to be a minor,
a financial-account number, or the home address of
an individual, a party or nonparty making the filing
may include only:

(1) the last four digits of the social-security number
and taxpayer-identification number;
(2) the year of the individual’s birth;

(3) the minor’s initials;
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(4) the last four digits of the financial-account
number; and

(5) the city and state of the home address.

Exemptions from the Redaction Requirement.

The redaction requirement does not apply to the

following:

(1) a financial-account number or real property
address that identifies the property allegedly
subject to forfeiture in a forfeiture proceeding;

(2) the record of an administrative or agency
proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record
was not subject to the redaction requirement
when originally filed;

(5) afiling covered by Rule 49.1(d);

266



8

(c)
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FEDERAL RULES OF CRIMINAL PROCEDURE

(6) a pro se filing in an action brought under 28
U.S.C. §§ 2241, 2254, or 2255;

(7) a court filing that 1s related to a criminal matter
or investigation and that is prepared before the
filing of a criminal charge or is not filed as part
of any docketed criminal case;

(8) an arrest or search warrant; and

(9) a charging document and an affidavit filed in
support of any charging document.

Immigration Cases. A filing in an action brought

under 28 U.S.C. § 2241 that relates to the petitioner’s

immigration rights is governed by Federal Rule of

Civil Procedure 5.2.

Filings Made Under Seal. The court may order

that a filing be made under seal without redaction.

The court may later unseal the filing or order the

267



(e)

®

(2

FEDERAL RULES OF CRIMINAL PROCEDURE 9

person who made the filing to file a redacted version
for the public record.
Protective Orders. For good cause, the court may
by order in a case:
(1) require redaction of additional information; or
(2) limit or prohibit a nonparty’s remote electronic
access to a document filed with the court.
Option for Additional Unredacted Filing Under
Seal. A person making a redacted filing may also file
an unredacted copy under seal. The court must retain
the unredacted copy as part of the record.
Option for Filing a Reference List. A filing that
contains redacted information may be filed together
with a reference list that identifies each item of
redacted information and specifies an appropriate
identifier that uniquely corresponds to each item

listed. The list must be filed under seal and may be
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amended as of right. Any reference in the case to a
listed identifier will be construed to refer to the
corresponding item of information.

(h) Waiver of Protection of Identifiers. A person
waives the protection of Rule 49.1(a) as to the
person’s own information by filing it without
redaction and not under seal.

[Model Form for Use in 28 U.S.C. § 2254 Cases

Involving a Rule 9 Issue under Section 2254 of Title

28, United States Code]
(Abrogated.)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

12613 UNITED STATES COURTHOUSE
601 MARKET STREET
JAN E. DuBOIS PHILADELPHIA, PA 19106-1766
JUDGE May 3, 2007 (215) 597-5579

Catherine Struve, Professor of Law
University of Pennsylvania Law School
3400 Chestnut Street

Philadelphia, Pennsylvania 19104

RE: Appellate Rules Advisory Committee
Filing of Statement of Issues on Appeal by Appellant

Dear Cathie:

Mike Baylson just sent me a copy of his June 13, 2006 letter to you regarding
consideration of an amendment to the Federal Rules of Appellate Procedure which would require
the filing of a statement of issues on appeal within a certain period of time after the filing of a
notice of appeal. An extra copy of the letter is enclosed.

I have no idea what the Appellate Rules Advisory Committee has done on that issue, but I
decided nevertheless to write to you as Reporter for the Appellate Rules Advisory Committee
because, in my judgment, it is an excellent suggestion. It is only with a statement of issues on
appeal that a district judge knows whether it is necessary or advisable to write an opinion on any
issues that will be presented on appeal that have not been decided by opinion. I should add that I
suggested such a rule to the Third Circuit a number of years ago, and it was turned down. The
Third Circuit never issued anything in writing so I have no idea why the proposal was rejected.

Several years ago, Judge Van Antwerpen and two of his former law clerks authored an
article in the Cardozo Law Review on the issue - “Plugging Leaks in the Dike: A Proposal for the
Use of Supplemental Opinions in Federal Appeals. A copy of that Law Review article is
enclosed for your information.

Very truly yours,
JED/jfc

Enclosures

cc: Honorable Michael M. Baylson - w/enc. - (via facsimile transmission)
Honorable Franklin S. Van Antwerpen - w/enc. - (via facsimile transmission)
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UNIVERSITY of PENNSYLVANIA LAW SCHOOL Catherine T. Struve

Professor of Law

3400 Chestnut Street (215) 898-7068
Philadelphia, PA 19104-6204 cstruve@law.upenn.edu
May 21, 2007

The Honorable Jan E. DuBois
United States District Court
Eastern District of Pennsylvania
12613 U.S. Courthouse

601 Market Street

Philadelphia, PA 19106-1766

Dear Judge DuBois,

Thank you very much for your thoughtful letter concerning the proposed amendment to
the Federal Rules of Appellate Procedure. (Please forgive my delay in responding — I have been
out of the office and am only now catching up.)

The Appellate Rules Advisory Committee discussed Judge Baylson’s proposal at its
November 2006 meeting. After considering the benefits and costs of the proposed rule, the
Committee decided not to proceed further with the proposal. Among other considerations,
concerns were expressed that the proposed rule would create more work for district judges. In
preparation for the meeting, the Committee had before it a memo detailing both the possible
advantages and the potential costs of the proposal; and many of the insights in that memo were
drawn from Judge Van Antwerpen’s seminal article on the subject.

I will be sure to share your letter with the Committee, and I know that they will appreciate
the fact that you took the time to share your thoughts with us.

Catherine T. Struve

Via fax and U.S. mail

cc: Honorable Michael M. Baylson (via email)
Honorable Carl E. Stewart (via email)
Honorable Franklin S. Van Antwerpen (via fax)
Peter G. McCabe (via email)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

12613 UNITED STATES COURTHOUSE
601 MARKET STREET
JAN E. DuBOIS PHILADELPHIA, PA 19106-1766
JUDGE May 23, 2007 (215) 587-5573

VIA FACSIMILE TRANSMISSION

Catherine Struve, Professor of Law
University of Pennsylvania Law School
3400 Chestnut Street

Philadelphia, Pennsylvania 19104

RE: Appellate Rules Advisory Committee
Filing of Statement of Issues on Appeal by Appellant

Dear Cathie:

Thank you for your letter of May 21, 2007, regarding a proposed Rule of Appellate
Procedure requiring an appellant to file a statement of issues on appeal. Inoted with interest the
statement in your letter that the Appellate Rules Advisory Committee was concerned about,
among other things, a rule that creates more work for district judges. 1 can assure you that is not
what I had in mind. Under the proposed rule which I recommended years ago, and again in my
letter to you, I was focused only on the filing of a statement of issues by the appellant. That
would enable a district judge to write on the case if he decided it was necessary. To the extent
that is deemed to be creating more work for district judges, I suggest that it is work which would
result in more complete analysis and understanding of the issues on appeal, a goal to be desired.

This letter is not intended to be the equivalent of an application for reconsideration (can I
do that under the present Rules?). I simply wanted you to be aware of the position of one judge
who has a deep rooted interest in making the judicial system work well.

Very truly yours, ,
JED/jfc

cc: Honorable Michael M. Baylson - w/enc. - (via facsimile transmission)
Honorable Franklin S. Van Antwerpen - w/enc. - (via facsimile transmission)
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UNIVERSITY of PENNSYLVANIA LAW SCHOOL Catherine T. Struve

Professor of Law

3400 Chestnut Street (215) 898-7068
Philadelphia, PA 19104-6204 cstruve@law.upenn.edu
May 31, 2007

The Honorable Jan E. DuBois
United States District Court
Eastern District of Pennsylvania
12613 U.S. Courthouse

601 Market Street

Philadelphia, PA 19106-1766

Dear Judge DuBois,

Thank you for your letter of May 23 concerning the proposed Federal Rule of Appellate
Procedure regarding a statement of issues on appeal. In response, [ did want to assure you that
the Committee had before it a proposal materially similar to yours, in the sense that Judge
Baylson’s proposal, like yours, would permit but not require the judge to issue a supplemental
opinion.

[ see that the Pennsylvania Supreme Court this month adopted amendments designed to
address some of the criticisms that practitioners have leveled at Pennsylvania Rule of Appellate
Procedure 1925(b). It will be interesting to see how practice under that Rule continues to
develop.

In the meantime, I will share our correspondence with the Committee, and I am grateful
to have the benefit of your insights concerning this proposal.

Singerely,
Sveb R

Catherine T. Struve

Via fax and U.S. mail

cc: Honorable Michael M. Baylson (via email)
Honorable Carl E. Stewart (via email)
Honorable Franklin S. Van Antwerpen (via fax)
Peter G. McCabe (via email)
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