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Advisory Committee on Appellate Rules
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Amend FRAP 26(a)(2) to clarify interaction with “3-day
rule” of FRAP 26(c).

Amend FRAP 7 to clarify whether reference to “costs”
includes only FRAP 39 costs.

Amend FRAP 4(a)(1)(B) & 40(a)(1) to clarify treatment
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Act of 2004.
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Discussed and retained on agenda 11/07

Discussed and retained on agenda 11/03; awaiting revised

proposal from Department of Justice

Tentative draft approved 04/04

Revised draft approved 11/04 for submission to Standing
Committee

Approved for publication by Standing Committee 06/07

Published for comment 08/07
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Department of Justice

Discussed and retained on agenda 04/06; Department of Justice
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Department of Justice
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Consider issues raised by Warren v. American Bankers
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DRAFT

Minutes of Fall 2007 Meeting of
Advisory Committee on Appellate Rules
November 1 and 2, 2007
Atlanta, Georgia

I Introductions

-Judge Carl E. Stewart called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, November 1, at noon at the Four Seasons Hotel in Atlanta, Georgia. The
following Advisory Committee members were present: Judge Kermit E. Bye, Judge Jeffrey S.
Sutton,' Dean Stephen R. McAllister,” Mr. Mark 1. Levy, and Ms. Maureen E. Mahoney. Mr.
Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S. Department of Justice
(“D0OJ”), was present representing the Solicitor General. Also present were Judge Lee S.
Rosenthal, Chair of the Standing Committee; Judge Harris L. Hartz, liaison from the Standing

" Committee; Professor Daniel Coquillette, Reporter to the Standing Committee;® Mr. Peter G.
McCabe, Secretary to the Standing Committee; Mr. Charles R. Fulbruge III, liaison from the
appellate clerks; Mr. John K. Rabiej, Mr. James N. Ishida and Mr. Jeffrey N. Barr from the
Administrative Office (“AQO”); and Ms. Marie Leary from the Federal Judicial Center (“FIC”).
Prof. Catherine T. Struve, the Reporter, took the minutes.

Judge Stewart welcomed the meeting participants. Judge Stewart and the Committee
congratulated the Reporter on her recent wedding. Judge Stewart congratulated Judge Rosenthal
on her new role as Chair of the Standing Committee, and expressed appreciation for her presence
at the meeting. He noted also that the Committee appreciated the presence of Judge Hartz in his
capacity as liaison from the Standing Committee. Judge Stewart noted with regret that Judge
Ellis was unable to attend the meeting because he was presiding over a multi-week trial, and
likewise that Mr. Bennett was on trial and unable to be present. Judge Stewart also noted with
regret that Justice Holland was not present, but he mentioned that congratulations are due to
Justice Holland for his recent receipt of the A. Sherman Christensen Award from the American
Inns of Court. Judge Stewart noted Justice Holland’s long involvement with, and many
contributions to, the Inns of Court movement. Judge Stewart congratulated Mr. Letter on his

' Due to scheduling conflicts, Judge Sutton attended part of the meeting on the afternoon
of November 1 and was unable to be present on November 2.

2 Dean McAllister attended the meeting on November 1 but was unable to be present on
November 2.

? Professor Coquillette joined the meeting at 12:40 p.m. on November 1 and was present
thereafter.
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receipt of the Justice Tom C. Clark Award for Outstanding Government Lawyer, which was
presented last month by the District of Columbia Chapter of the Federal Bar Association.

II1. Approval of Minutes of April 2007 Meeting

The minutes of the April 2007 meeting were approved.

III. Report on June 2007 Meeting of Standing Committee

The Standing Committee approved for publication six sets of Appellate Rules
amendments. Specifically, the Standing Committee gave permission to publish for comment the
time-computation template and deadlines package; new Appellate Rule 12.1 concerning
indicative rulings; an amendment to Appellate Rule 22(b) concerning certificates of appealability
(which corresponds to the Criminal Rules Committee’s proposed amendment to Rule 11(a) of the
rules governing proceedings under 28 U.S.C. §§ 2254 and 2255); an amendment to Appellate
Rule 4(a)(4)(B)(ii) that is designed to correct a technical difficulty that crept into Rule 4 as a
result of the 1998 restyling; amendments to Appellate Rules 4(a)(1)(B) and 40(a)(1) pertaining to
the treatment of suits in which a federal officer or employee is sued in his or her individual
capacity; and an amendment to Appellate Rule 26(c) designed to parallel Civil Rule 6's treatment
of the “three-day rule.” Because the Standing Committee decided not to proceed at this time
with the Criminal Rules Committee’s proposed amendment to Rule 11(b) of the rules governing
proceedings under 28 U.S.C. §§ 2254 and 2255, the corresponding proposal to amend Appellate
Rule 4(a)(4)(A) was not approved for publication either. In addition, after discussing late-
breaking developments that had occurred subsequent to the Advisory Committee’s April
meeting, the Standing Committee decided to await the Advisory Committee’s further
deliberations regarding the proposed amendment to Appellate Rule 29 (concerning amicus brief
disclosures), rather than publishing that proposed amendment in August 2007.

At the Standing Committee meeting, Judge Levi appointed Judge Hartz as the chair of a
subcommittee that will study issues relating to the sealing of entire cases. Judge Stewart reported
that, subsequent to the Standing Committee meeting, he invited Judge Ellis to serve as the
Appellate Rules Committee’s member on that subcommittee, and Judge Ellis has agreed to serve.
Judge Stewart noted that Judge Ellis has had experience with related issues in connection with
cases in his district. Judge Hartz stated that the subcommittee’s first meeting is scheduled for
January, prior to the Standing Committee meeting; he observed that the longevity of the
subcommittee will depend in part on how broadly its mandate is interpreted — i.e., whether it
studies only the sealing of entire cases, or other issues relating to sealing. Judge Rosenthal noted
that the FJC had done a very good study on sealed settlements (in response to congressional
pressure to prohibit such practices), and that the Civil Rules Committee had concluded, in the
light of the FIC’s findings, that sealed settlements do not occur very often and that a rule
prohibiting sealed settlements would simply lead litigants not to file their settlements at all.
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Judge Rosenthal observed that new issues have arisen relating to sealing of items in the court
record. For instance, the availability on the internet of information concerning plea agreements
has led to issues relating to the website www.whosarat.com, which publicizes the identity of
defendants who have entered into cooperation agreements. Judge Rosenthal reported that the
latter topic is now under study by the Court Administration and Case Management Comm1ttee
(“CACM”) and the various Rules Committees.

As a final note, it was mentioned that new Rule 25(a)(5) (addressing privacy concerns
relating to court filings) is on track to take effect December 1, 2007.

IV.  Report on Responses to Letter to Chief Judges Regarding Circuit Briefing
Requirements

Judge Stewart updated the Committee on the responses to his letter to the Chief Judges of
each circuit concerning circuit-specific briefing requirements. Since the April 2007 meeting,
Judge Stewart has received written responses from the Third, Sixth and Tenth Circuits. Judge
Stewart noted that Chief Judge Tacha’s letter on behalf of the Tenth Circuit raises a typical issue,
which is that the Tenth Circuit is currently engaged in moving to the case management /
electronic case filing system (“CM/ECF”) and that the Circuit may take the opportunity to review
the issues raised in Judge Stewart’s letter in the course of a broader review designed to address
the move to electronic filing. Judge Stewart predicted that it will take a while for the Circuits to
transition to the electronic filing regime, but he stated that his letter has already served its
purpose in making the circuits aware of the issues relating to circuit-specific briefing
requirements.

Mr. Fulbruge noted that two circuits have already transitioned to electronic case
management, and one circuit has already put in place electronic filing. He predicted that other
circuits will likely make the transition to electronic case management during the next six months.
Mr. McCabe reported that the bankruptcy courts — which were the first to implement CM/ECF —
are at work on a new and improved version of it. A judge member observed that the Sixth
Circuit will switch to electronic filing in April 2008, and he predicted that many briefing-related
issues will percolate up once the electronic-filing regime takes effect. Another judge member
reported that the Eighth Circuit’s CM/ECF system has been fully operational since September
2007. He has been surprised to see how accepting the legal community is with respect to the new
system; his assessment is that the transition has gone well in the Eighth Circuit. Judge Stewart
noted that the Fifth Circuit has looked at the Eighth Circuit as a model for the transition to an
electronic system. A member asked how the circuits that are switching to electronic filing are
dealing with prisoner filings. Mr. Fulbruge explained that in the Fifth Circuit, prisoner filings
will continue to be on paper. He noted, though, that some district courts in Texas scan all the
prisoner filings in as electronic documents, which means that — with optical character recognition
technology — if the original document was typed then the scanned electronic copy is largely
word-searchable.



Mr. McCabe noted that a big issue concerns the logistics of getting the record to the Court
of Appeals. For example, the AO has been working with the Social Security Administration to
address the handling of the record in Social Security cases. Mr. Fulbruge agreed that paper
records are a big issue — in particular, which courts will continue to use a paper record, and who
will bear the costs of printing it. Mr. McCabe noted the possibility that a court might hire a
contractor to do the printing. A member inquired whether the Eighth Circuit requires paper
copies of filings now that it has switched to electronic filing. A judge member responded that
paper copies need not be provided for documents filed electronically in the Eighth Circuit.

Judge Hartz reported that the Tenth Circuit is now receiving petitions and motions
electronically, and that sometimes a motion or petition will be disposed of (based on the
electronic filing) before the paper copy ever reaches chambers. Judge Stewart recalled that in the
Fifth Circuit the courts’ electronic-filing capabilities proved particularly useful in the wake of

- Hurricane Katrina. He noted the existence of debate over who should shoulder the task of

printing paper copies: Reading all documents online instead of in print can be hard on the eyes,
and judges may not want to tie up personnel in chambers with heavy printing requests.

V. Update on Public Comments Received to Date

Judge Stewart invited the Reporter to review the comments that the Committee has
received so far on the proposed amendments that were published in August.

A comment on the time-computation proposals was received from Mr. Luchenitser of
Americans United for Separation of Church and State, who suggests that Appellate Rule 26(c)
should be amended so that its rendition of the three-day rule parallels that in Civil Rule 6. The
Reporter noted that this comment can be taken as support for the proposed amendment to
Appellate Rule 26(c) that has been published for comment.

The other comment that has been received so far is from the Committee on Civil
Litigation of the Eastern District of New York (“EDNY Committee’), which writes in general
opposition to the time-computation proposals, but supports certain of the Civil Rules
Committee’s proposals to lengthen specific Civil Rules deadlines. The EDNY Committee
predicts that the proposed change in time-computation approach will cause much disruption,
given the great number of affected deadlines that are contained in statutes, local rules, and
standard forms. The EDNY Committee believes that the current time-counting system works
well. To the extent that some litigants have difficulty computing time under the current
approach, the EDNY Committee suggests that one could build into the electronic case filing
software a program that could perform the necessary computations. The EDNY Committee notes
that as to short time periods set by the Rules, the proposed amendments mitigate the effect of no
longer skipping weekends, but do not offset the fact that under the new approach holidays will no
longer be skipped either. The EDNY Committee argues strongly that if the new time-counting
approach is adopted then Congress must be asked to lengthen all affected statutory time periods.

4-



Likewise, the EDNY Committee notes that steps must be taken to lengthen all affected time
periods set by local rules and standing orders. The EDNY Committee observes that some local
rules contain periods counted in business days, and notes that any change in the time-counting
rules should be tailored so as not to change such periods to calendar days. The EDNY
Committee warns that the proposed amendments, by clarifying the way to compute backward-
counted time periods, would effectively shorten the response time allowed under rules that count
backwards. Moreover, the EDNY Committee notes that the proposed time-computation template
(like the existing rules) does not provide for a longer response time when motion papers are
served by mail. The EDNY Committee proposes that the best solution to the backward-counting
problem is to eliminate backward-counted periods; as an example, the EDNY Committee points
to the Local Civil Rule 6.1 which is in use in the Eastern and Southern Districts of New York.
The Reporter observed that the EDNY Committee’s comment, which was received very recently,
will be carefully reviewed by the various participants in the time-counting project.

The Reporter noted that Mr. Letter had consulted with his counterpart on the Criminal
Rules Committee concerning the proposed new Appellate Rule 12.1, and she invited Mr. Letter
to report on the DOJ’s view of the proposed new rule. Mr. Letter predicted that the DOJ will
likely ask that Rule 12.1's Note be amended to say that Rule 12.1's indicative-ruling procedure
would not generally apply in criminal cases. Prosecutors have indicated they have only seen two
types of instances in the criminal context where the indicative-ruling procedure could be relevant.
One has to do with motions under Criminal Rule 33(b) concerning newly discovered evidence.
The other has to do with motions under Criminal Rule 35(b), concerning correcting or reducing a
sentence for assistance to the government. The DOJ is concerned that, without the narrowing
language in the Note, the advent of Rule 12.1 could prompt a flood of meritless filings by
prisoners seeking to make inappropriate use of the new Rule. Mr. Letter observed that motions
under Criminal Rule 35(a) (to correct a clear sentencing error) do not need an indicative-ruling
mechanism because Appellate Rule 4(b)(5) makes clear that a trial court retains jurisdiction to
rule on Rule 35(a) motions. Mr. Letter noted that one option might thus be to amend Appellate
Rule 4(b)(5) to say that a district court retains jurisdiction to rule on all motions under Criminal
Rule 35, rather than limiting Appellate Rule 4(b)(5) to motions under Criminal Rule 35(a). The
Reporter responded that such an extension of Appellate Rule 4(b)(5) might increase the
possibility of friction between the trial and appellate courts, given that the time limits on Rule
35(b) motions are much looser than those on Rule 35(a) motions. Mr. Letter suggested that if the
Appellate Rule 4(b)(5) approach is not viable, then perhaps Rule 12.1 could cover Criminal Rule
35(b) motions as well as motions under Criminal Rule 33(b).

Judge Rosenthal noted that the Criminal Rules Committee has been asked to comment
formally on proposed Rule 12.1. She observed that the Civil Rules Committee had faced a
similar problem concerning the scope of proposed Civil Rule 62.1, and that the Civil Rules
Committee had decided to give Rule 62.1 a potentially broad scope in civil cases. Judge
Rosenthal noted that it is hard to assess the magnitude of the risk that the new Rule 12.1 will
cause a flood of meritless filings; she predicted that, in any event, it was unlikely that prisoner
litigants would read the Committee Note to the new Rule.
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A judge member asked why Rule 12.1's indicative-ruling procedure would not be useful
in the criminal context when dealing with a change in the law, such as the Booker decision. Mr.
Letter undertook to raise that question with his colleagues in the DOJ. Another appellate judge
noted that he had seen a couple of cases in which the court had remanded, and in which the
indicative-ruling procedure could have been employed; he noted, however, that courts had been
getting by without a formal procedure for indicative rulings. An attorney member asked why the
indicative-ruling procedure might not be useful with respect to any instance where there is a
change in the law. Mr. Letter responded that such instances are less likely to come up in the
criminal context because criminal appeals move so quickly. A judge member noted that because
many judges are unfamiliar with the indicative-ruling procedure, they find other ways to handle
situations when they arise. Judge Rosenthal observed that the need for a rule on indicative
rulings may be greater on the civil than on the criminal side.

Mr. Rabiej noted that a consolidated Rules hearing has been scheduled for January 16,
2008 in Pasadena (after the Standing Committee meeting), and that an additional Appellate Rules
hearing has been scheduled for February 1, 2008 in New Orleans. He observed that those
wishing to testify at one of the hearings must make their interest in testifying known at least 30
days prior to the hearing.

VI. Action Item

A. Item No. 06-04 (FRAP 29 — amicus briefs — disclosure of authorship or
monetary contribution)

Judge Stewart invited the Reporter to introduce the following proposed amendment and

Committee Note:

Rule 29. Brief of an Amicus Curiae

* % %k k %k

(c) Contents and Form. An amicus brief must comply with Rule 32. In addition to
the requirements of Rule 32, the cover must idehtify the party or parties supported

and indicate whether the brief supports affirmance or reversal. H-anamicuscuriae

partitesbyRule26-1- An amicus brief need not comply with Rule 28, but must



include the following:

)

)

A

@

(©)

a table of contents, with page references;

a table of authorities — cases (alphabetically arranged), statutes and other
authorities — with references to the pages of the brief where they are
cited;

a concise statement of the identity of the amicus curiae, its interest in the

case, and the source of its authority to file;

~an argument, which may be preceded by a summary and which need not

include a statement of the applicable standard of review; and
a certificate of compliance, if required by Rule 32(a)(7):;

if filed by an amicus curiae that is a corporation, a disclosure statement

like that required of parties by Rule 26.1; and

unless filed by an amicus curiae listed in the first sentence of Rule 29(a), a

statement that, in the first footnote on the first page:

(A) indicates whether a party’s counsel authored the brief in whole or
in part;
(B) indicates whether a party or a 'party’s counsel contributed money

that was intended to fund preparing or submitting the brief; and

(C) identifies every other person — other than the amicus curiae, its

members, or its counsel — who contributed money that was

intended to fund preparing or submitting the brief.
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-



Committee Note

Subdivision (¢). Two items are added to the numbered list in subdivision (c).
The items are added as subdivisions (c)(6) and (c)(7) so as not to alter the numbering of
existing items. The disclosure required by subdivision (c)(6) should be placed before the
table of contents, while the disclosure required by subdivision (c)(7) should appear in the
first footnote on the first page of text.

Subdivision (c)(6). The requirement that corporate amici include a disclosure
statement like that required of parties by Rule 26.1 was previously stated in the third
sentence of subdivision (¢). The requirement has been moved to new subdivision (c)(6)
for ease of reference.

Subdivision (c)(7). New subdivision (c)(7) sets certain disclosure requirements
for amicus briefs, but exempts from those disclosure requirements entities entitled under
subdivision (a) to file an amicus brief without the consent of the parties or leave of court.
Subdivision (c)(7) requires amicus briefs to disclose whether counsel for a party authored
the brief in whole or in part and whether a party or a party’s counsel contributed money
with the intention of funding the preparation or submission of the brief. A party’s or
counsel’s payment of general membership dues to an amicus need not be disclosed.
Subdivision (c)(7) also requires amicus briefs to identify every other “person” (other than
the amicus, its members, or its counsel) who contributed money with the intention of
funding the brief’s preparation or submission. “Person,” as used in subdivision (c)(7),
includes artificial persons as well as natural persons.

The disclosure requirement, which is modeled on Supreme Court Rule 37.6,
serves to deter counsel from using an amicus brief to circumvent page limits on the
parties’ briefs. See Glassroth v. Moore, 347 F.3d 916, 919 (11th Cir. 2003) (noting the
majority’s suspicion “that amicus briefs are often used as a means of evading the page
limitations on a party's briefs” ). It also may help judges to assess whether the amicus
itself considers the issue important enough to sustain the cost and effort of filing an
amicus brief.

It should be noted that coordination between the amicus and the party whose
position the amicus supports is desirable, to the extent that it helps to avoid duplicative
arguments. This was particularly true prior to the 1998 amendments, when deadlines for
amici were the same as those for the party whose position they supported. Now that the
filing deadlines are staggered, coordination may not always be essential in order to avoid
duplication. In any event, mere coordination — in the sense of sharing drafts of briefs —
need not be disclosed under subdivision (c)(7). Cf. Robert L. Stern et al., Supreme Court
Practice 662 (8™ ed. 2002) (Supreme Court Rule 37.6 does not “require disclosure of any
coordination and discussion between party counsel and amici counsel regarding their
respective arguments . . . .”).



The Reporter briefly reviewed the history of the proposal. In November 2006, the
Committee voted to amend the Appellate Rules to require that amicus briefs indicate whether
counsel for a party authored the brief and to identify persons (other than the amicus, its members,
or its counsel) who contributed monetarily to the preparation or submission of the brief. The
Committee’s consensus was that the Rule should be modeled on Supreme Court Rule 37.6. In
April 2007, the Committee approved a proposed amendment to Appellate Rule 29, modeled
closely on Supreme Court Rule 37.6 as it then stood. Subsequently, the Supreme Court
published for comment a proposed amendment to Supreme Court Rule 37.6 that would have
required amicus briefs to disclose whether a party or its counsel was a member of the amicus or
contributed money to the preparation or submission of the brief. By email circulation, the
Committee considered alternative language that would conform the Appellate Rule 29 proposal
to the amended language then proposed for Supreme Court Rule 37.6. By email, the Committee
decided to present two alternative amendments to the Standing Committee — one for publication
if the proposed amendment to Supreme Court Rule 37.6 were adopted, and the other for
publication if the Rule 37.6 proposal were not adopted. After that decision, comments were
submitted on the proposed Supreme Court Rule amendment that were highly critical;
commenters asserted, among other things, that the proposed amendment, if adopted, would deter
lawyers from joining groups that might be amici and would deter groups from seeking amicus
status. Because the Appellate Rules Committee had not had a chance to consider those
comments, and because it was not yet known what action the Supreme Court would take with
respect to the Rule 37.6 amendment, the Standing Committee decided to hold off rather than
publish the Rule 29 proposal in August 2007. In late July, the Supreme Court adopted a revised
version of Rule 37.6, which took effect October 1, 2007. The revised version requires the amicus
to disclose whether a party or its counsel contributed money intended to fund the preparation or
submission of the brief. The revisions clearly respond to the criticisms voiced during the public
comment period, and response to the Supreme Court’s Rule amendment seems to be favorable.
Accordingly, the Reporter redrafted the Rule 29 proposal to track the language adopted in the
Supreme Court’s October 2007 amendment to Rule 37.6. The wording of the Rule 29 proposal
differs in some respects from that of Rule 37.6, due to style input from Professor Kimble.

An attorney member noted his impression that people who had been concerned about the
proposed Supreme Court Rule 37.6 amendment as initially published were satisfied with the
revised language. He stated that he supports the proposed amendment to Appellate Rule 29.
There was some discussion of the differences between the language of the Rule 29 proposal and
the wording of current Supreme Court Rule 37.6; one attorney member stated a preference for the
wording of the Rule 29 proposal because it is clearer than the language used in the Supreme
Court rule. It was observed that the Committee Note explains that the amendment is modeled on
the Supreme Court rule.

A motion to approve the proposed amendment was moved and seconded. Without
objection, the Committee by voice vote approved the proposed amendment.
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VII. Discussion Items
A. Item No. 03-02 (proposed amendment concerning bond for costs on appeal)

Judge Stewart invited the Reporter to summarize the issues surrounding Item No. 03-02.
In 2003, the Committee decided to amend Appellate Rule 7 to make clear that Rule 7 “costs” for
which an appeal bond can be required do not include attorney fees. At the time of the
Committee’s 2003 decision, there was an evenly-divided circuit split on the question. The
proposal was held (pursuant to the Committee’s practice) to await submission to the Standing
Committee along with other proposals. In spring 2007, the Committee decided not to send the
Rule 7 proposal forward to the Standing Committee, having noted some issues with the drafting
of the proposal. By fall 2007, the original evenly-divided circuit split has grown lopsided, with
four circuits holding that Rule 7 “costs” can include at least some types of attorney fees, and two
circuits taking the contrary view. This altered landscape makes it worthwhile for the Committee
to revisit its earlier decision in order to assure itself that the proposed amendment is still
- warranted.

The Reporter briefly reviewed the relevant caselaw. First, though the Supreme Court’s
1985 decision in Marek v. Chesny is not directly on point, it is worth summarizing because its
reasoning is germane. In Marek, the Court held that Civil Rule 68's reference to “costs” includes
attorney fees where there is statutory authority for the award of attorney fees and the relevant
statute defines “costs” to include attorney fees. In so holding, the Court reasoned that neither
Rule 68 nor its Note defined “costs,” and that the drafters of the original Rule were aware of
extant fee-shifting statutes and presumably drafted against the backdrop of those statutes.

The Reporter next summarized the caselaw on the Rule 7 issue itself. Two circuits — the
D.C. Circuit and the Third Circuit — have held that Rule 7 costs cannot include attorney fees.
These courts reasoned that Rule 7 costs include only those costs that may be taxed under Rule
39, and that Rule 39 costs do not include attorney fees. By contrast, the Second, Sixth, Ninth and
Eleventh Circuits have held that at least some attorney fees can be included among Rule 7 costs.
These circuits’ views vary in some respects. For example, the Eleventh Circuit will include
statutory attorney fees among Rule 7 costs, but only if the statutory language defines attorney
fees as part of “costs”; the Sixth Circuit, by contrast, has rejected the view that the statutory
language must define the attorney fee as part of the costs. Though the Ninth Circuit has held that
Rule 7 costs can include statutory attorney fees, it has also held that Rule 7 costs cannot include
attorney fees that might be assessed for a frivolous appeal under Appellate Rule 38; the latter
type of attorney fee is hard to gauge prospectively (espec1ally for a district court) and its
inclusion could chill valid appeals.

Judge Stewart noted a decision handed down by the Fifth Circuit the day before the
meeting, in which the panel reduced a $150,000 Rule 7 bond to $1,000. The case concerned an
appeal bond required as a condition of the appeal of an objector to a class action settlement; it did
not present the question of a statutorily-authorized attorney’s fee. Judge Rosenthal noted that it
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is interesting that the issue came up in the context of a class action. She observed that there are
few tools available to a district judge to prevent a proposed class settlement from being hijacked
by objectors. The use of an appeal bond is almost the only way to counter opportunistic
objectors. But there is a question what label one puts on the bond. Here, the district judge
evidently couched the bond as justified by the judge’s view that the appeal was frivolous;
perhaps the bond could have been justified instead on another ground, such as the possibility of
statutory interest. Judge Rosenthal noted that unlike the possibility of an eventual award of
attorney fees for a frivolous appeal under Rule 38, a Rule 7 appeal bond requirement can provide
an up-front deterrent to frivolous appeals. She noted that there are “opt out farmers” who have
been known to mount campaigns to blow up proposed class settlements.

An attorney member suggested that the Committee should not limit its focus to class
actions, and asked whether data are available on whether courts are actually awarding attorney
fees under Appellate Rule 38. Another attorney member asked how Rule 7 bonds differ from
supersedeas bonds. The Reporter stated that whereas a supersedeas bond is required as a
condition of staying the judgment pending appeal, a Rule 7 bond is designed to protect the
appellee against the possibility that the appellant will inflict costs on the appellee as a result of
the appeal itself. Another member queried whether large Rule 7 bonds would ever be required of
defendants of limited means. The Reporter responded that in some fee-shifting contexts — such
as the Copyright Act — the inclusion of attorney fees in a Rule 7 bond could affect the appeal of a
litigant of limited means. Also, though the availability of in forma pauperis status could address
the difficulties of some poor litigants, there might be some litigants not poor enough for i.f.p.
status but impecunious enough to suffer hardship from a large Rule 7 bond requirement. Also,
i.f.p. status is unavailable to corporate litigants.

A member stated that the proposal seems to raise policy issues concerning access to
courts. Decisions whether or not to discourage a particular type of appeal are not, he suggested,
the types of choices that the rulemakers are supposed to make. He argued that he would want to
know what impact the proposed amendment would have.

Another member responded that the general topic of cost bonds is already covered by
Rule 7 — showing that it is appropriate for rulemaking — and that it was unlikely that a better
solution to the problem could be obtained from Congress or the Supreme Court than from the
rulemaking process. This member suggested that Rule 38 attorney fees should not be taken into
account in setting Rule 7 bonds (because determining an appeal’s frivolity in advance is
unmanageable), but that it may be appropriate to take into account the availability of attorney
fees that Congress has defined as “costs.”

Professor Coquillette noted that commentators have suggested that sometimes the
Supreme Court would prefer to abstain from addressing an issue and let the rulemaking process
address it instead. He observed that the rulemakers’ statutory mandate includes maintaining
consistency in the nationwide application of the Rules.
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An attorney member agreed that the rulemaking process has comparative advantages over
other avenues of change, but — observing that the rulemakers do not yet know enough to assess
the relevant issues — he asked whether it might be possible to have hearings on the topic. Judge
Rosenthal stated that it has proven very useful in the past to hold a miniconference on the topic
of proposed rulemaking, before publishing a proposal for comment. Participants in the
miniconference can be selected to represent various practice areas and sectors that could be
affected by the rulemaking change under discussion. The Civil Rules Committee, for example, is
using this technique to examine issues relating to Civil Rule 56. A member agreed that such a
miniconference would not be unprecedented. Another member asked whether the topic is
significant enough to warrant a miniconference; Judge Rosenthal responded that a
miniconference need not be an involved proceeding — it can take just half a day in Washington,
D.C., for example. Professor Coquillette agreed that mini-conferences have frequently been
used.

Judge Stewart asked whether the FJC might be able to assist the Committee. For
example, if the Committee has a sense of the frequency with which attorney fees are included in
Rule 7 bonds, and the types of cases in which this occurs, and the frequency with which parties
decide not to appeal when a large Rule 7 bond is required, that might help the Committee to
shape the miniconference. Judge Rosenthal volunteered the assistance of her rules clerk to help
the Reporter look through the district court decisions that are available online. She also noted
that the rules clerk could assist in assessing how Rule 7 bond rulings are docketed in her district,
which would then enable the Committee to focus the inquiries that might be pursued by the FIC.
Mr. Fulbruge noted that as a prospective matter, the CM/ECF system can assist the Committee:
If district clerks can be asked to use certain language when docketing motions and rulings
concerning Rule 7 bonds, then those docket entries will be much more readily searchable. The
Reporter stated that she would be very grateful for the assistance of Judge Rosenthal’s rules
clerk, and that she also looked forward to working with Ms. Leary to shape the necessary
inquiries.

In summary, the following inquiries will be pursued concerning the inclusion of attorney
fees (including both statutory attorney fees and Rule 38 attorney fees) in Rule 7 bonds. The
Reporter will work with Judge Rosenthal’s rules clerk, Andrea Thomson, and in tandem with
guidance from Ms. Leary and the FJC, to assess what information is currently available from
docketing statements, focusing first (as a sample) on docket information from Judge Rosenthal’s
district. The Reporter and Ms. Thomson will also look at electronically available district court
rulings. Armed with that information, the group can consider designing a possible study that the
FJC might undertake. Then, based on the information gained through these inquiries, the group
can confer on the possible design of a mini-conference (which might, if all goes quickly, be held
in tandem with the spring meeting).

A member asked whether it would be appropriate to reach out to some congressional
committees for their views on the policy issues. It was observed that it would be preferable to
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get a good deal more information and to engage in a good deal more study before taking such a
step.

By consensus, Item No. 03-02 was retained on the study agenda.

B. Item No. 06-06 (proposals to amend FRAP 4 and 40 with respect to cases
involving state government litigants)

Judge Stewart invited Dean McAllister to report on behalf of the subcommittee tasked
with researching the proposal by William Thro, the Virginia State Solicitor General, to amend
Rules 4(a)(1)(B) and 40(a)(1) so as to treat state-government litigants the same as federal-
government litigants for purposes of the time to take an appeal or to seek rehearing.

Dean McAllister reported that, subsequent to the Committee’s April 2007 meeting, he
wrote on the subcommittee’s behalf to make Mr. Thro aware of the concerns and questions that
had been discussed at the April meeting. Dean McAllister raised the matter in June at the the
State Solicitors and Appellate Chiefs Conference sponsored by the National Association of
Attorneys General; at the NAAG meeting, Dean McAllister discerned little active support for the
proposal among other state attorneys general. Dean McAllister noted that Barbara Underwood,
the New York Solicitor General, questioned the usefulness of Virginia’s proposal.

A member expressed puzzlement why the momentum behind Virginia’s proposal had
dissipated. He noted that because many other states had initially signed on to the letter in support
of Virginia’s proposal, it would be useful to inquire where those states currently stand. Dean
McAllister noted that another member (not then in attendance at the meeting) had suggested that
the states initially supporting the Virginia proposal had not realized the proposal’s full
implications.

Dean McAllister suggested that Judge Stewart might write a letter (to be distributed
through NAAG) noting that the Committee does not perceive a consensus among state attorneys
general in favor of the Virginia proposal, and asking state attorneys general to let the Committee
know if they continue to support the proposal.

Judge Stewart agreed to write on the Committee’s behalf. He suggested that the letter
should note that the Committee has had the proposal on its agenda for three meetings; that the
Committee appreciates the states’ input on the proposal and has studied it carefully; but that
based on the information that the Committee has at this time, the Committee is inclined not to
take additional action. Based on this understanding, by consensus, Item No. 06-06 was removed
from the study agenda.
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C. Item No. 07-AP-C (proposal to amend FRAP 4 in the light of proposed
amendments to Rules 11 of the rules governing proceedings under 28 U.S.C.
§§ 2254 and 2255)

The Reporter noted that the proposed amendment to Rule 11(b) of the rules governing
proceedings under 28 U.S.C. §§ 2254 and 2255 has been remanded to the Criminal Rules
Committee for further study. Pending the Criminal Rules Committee’s review of the Rule 11(b)
proposal, there is no action that needs to be taken by the Appellate Rules Committee on the
corresponding proposal to amend Appellate Rule 4(a)(4)(A).

D. Item No. 07-AP-D (FRAP 1 — definition of “state”)
Judge Stewart invited Mr. Letter to report on the results of his inquiries concerning the
views of entities that would be affected by the proposed definition of the term “‘state” in the

Appellate Rules. The proposal would define “state” as follows:

Rule 1. Scope of Rules; Definition; Title

(a) Scope of Rules.
(1) These rules govern procedure in the United States courts of
appeals.
(2) When these rulés provide for_ filing a motion or other document
in the district court, the procedure must comply with the practice of |
the district court.

(b) tAbrogated} Definition. In these rules, “state” includes the District of

Columbia and any commonwealth, territory, or possession of the United

States.
(c¢) Title. These rules are to be known as the Federal Rules of Appellate

Procedure.
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Committee Note

Subdivision (b). New subdivision (b) defines the term “state” to include
the District of Columbia and any commonwealth, territory or possession of the
United States. Thus, as used in these Rules, “state” includes the District of
Columbia, Guam, American Samoa, the U.S. Virgin Islands, the Commonwealth
of Puerto Rico, and the Commonwealth of the Northern Mariana Islands.

Mr. Letter pursued inquiries through the U.S. Attorney’s offices in various places that
would be affected by the proposed definition. Those offices themselves have expressed no
objections to the proposal. Mr. Letter asked the U.S. Attorney’s offices in Puerto Rico, the
Virgin Islands, Washington D.C., and Guam to contact their local counterparts to see if there are
any objections to the proposal. (He was unable to find a U.S. Attorney’s office that covered
either American Samoa or the Northern Mariana Islands.) Local justice officials in Puerto Rico
and D.C. see no problem with the proposed definition. He does not yet have an answer from
officials in the Virgin Islands, but his contacts in the U.S. Attorney’s office have been pressing
further for an answer. He was unable to obtain a response from officials in Guam.

. It was noted that American Samoa had previously expressed reservations about a
proposed rule amendment that would affect it. Professor Coquillette recalled that the issue in
that instance had to do with extraterritorial warrants. Mr. Letter explained that the Pacific Islands
Committee of the Judicial Council of the Ninth Circuit had expressed objections to the inclusion
of American Samoa in a proposed amendment to Criminal Rule 41 that would authorize certain
overseas search warrants. Ultimately, despite those objections, the Standing Committee voted to
include American Samoa in the extraterritorial warrant provision.

A motion to approve the proposed new Rule 1(b) was moved and seconded, and passed
by voice vote without opposition.

E. Items awaiting initial discussion

1. Item No. 07-AP-E (consider possible FRAP amendments in response
to Bowles v. Russell (2007))

Judge Stewart invited the Reporter to present an overview of the issues raised by the
Supreme Court’s recent decision in Bowles v. Russell, 127 S. Ct. 2360 (2007). In Bowles, the
Court held that Rule 4(a)(6)’s 14-day time limit on reopening the time to take a civil appeal is
mandatory and jurisdictional, and barred the application of the “unique circumstances” doctrine
to excuse violations of jurisdictional deadlines.
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After the district court denied Bowles’ habeas petition, Bowles failed to file a notice of
appeal within the 30-day limit set by rule and statute. Bowles’ counsel subsequently moved for
an order reopening the time to file an appeal under Rule 4(a)(6), and the district court granted the
motion. Both rule and statute limited the allowable extension to 14 days after the date of entry of
the order reopening the time, but the district court erroneously set a date (February 27) which
extended the time by 17 days. Bowles’ counsel filed the notice of appeal on February 26 —
within the time set by the order but outside the limits set by rule and statute. A closely divided
Supreme Court held that the 14-day period was mandatory and jurisdictional, and thus that
Bowles’ appeal must be dismissed. The majority relied heavily on the notion that the time period
was jurisdictional because it was set by statute. As the Court reasoned, because Congress
decides whether the courts can hear cases at all, it can also determine under what circumstances
the courts can hear them. Though Bowles had argued that his reliance on the date set by the
judge should have excused his untimely filing under the “unique circumstances” doctrine, the
Court overruled that doctrine with respect to deadlines — like Rule 4(a)(6)’s 14-day deadline —
that are jurisdictional. The dissenters vigorously contested the majority’s view that the deadline
was jurisdictional, and would have applied the unique circumstances doctrine to excuse Bowles’
late filing.

The Reporter noted that the Court’s reliance on the statutory nature of the 14-day deadline
is not necessarily persuasive, given that 28 U.S.C. § 2107 has historically been modeled on the
relevant Rules rather than vice versa. It remains to be seen how courts will treat other Rule 4
deadlines after Bowles. Presumably, the Rule 4 deadlines that have a statutory backing will, like
the 14-day limit in Bowles itself, be held jurisdictional. But non-statutory Rule 4 deadlines could
be viewed as claim-processing rules rather than jurisdictional limits, under the Court’s prior
decisions in Eberhart and Kontrick. Prudent litigants, however, would be well advised to
comply carefully with all Rule 4 deadlines.

The question before the Committee is whether it might take any action in response to
Bowles. One option might be to re-define which of the Rule 4 deadlines are jurisdictional.
Another option might be to reinstate the unique circumstances doctrine. But as to either of these
options, there is a question of rulemaking power. The Bowles majority closed by stating, “[i]f
rigorous rules like the one applied today are thought to be inequitable, Congress may authorize
courts to promulgate rules that excuse compliance with the statutory time limits.” This language
might be read to suggest that the rulemakers do not currently possess that power. Such a
conclusion would surprise the rulemakers who adopted the 1966, 1979 and 1991 amendments to
Rule 4, each of which forgave untimeliness that would otherwise (under the then-current statute)
have doomed an affected appeal. But the conclusion does fit logically with the Court’s current
view that the statutory appeal deadlines are jurisdictional. The traditional view has been that
rules adopted via the rulemaking process are not to affect the courts’ subject matter jurisdiction;
and though there are limited statutory authorizations for rulemaking that does affect appellate
subject matter jurisdiction, those authorizations would not encompass the possible responses to
Bowles. The Reporter noted that she has had very helpful discussions with Professor Cooper,
who has suggested the possibility of exploring ways to respond to Bowles through matters that
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are recognized to be within the scope of the rulemaking power, such as by altering the way in
which the Rules define the entry of judgment or the motions that suspend the running of the time
to appeal. But, as Professor Cooper has noted, such approaches may seem circuitous and
somewhat artificial when compared with more direct responses such as reinstating the unique
circumstances doctrine for all deadlines or redefining which deadlines are jurisdictional.

A member noted that she has always assumed that all the deadlines set by Appellate Rule
4 are jurisdictional. A judge observed that the Bowles approach is consistent with the Supreme
Court’s treatment of the deadlines for seeking Supreme Court review. An attorney member
stated that he did not find the Supreme Court’s reliance on the statutory nature of the deadline
very persuasive. He noted that if one were writing on a clean slate, one could choose among a
variety of options — for example, that no appeal deadlines are jurisdictional; or that all are
jurisdictional; or that there should be a unique circumstances doctrine. He observed that a key
question is who should make those decisions; if the rulemakers were to go forward, he suggested,
it would be prudent to obtain ratification from Congress. One would not, he stated, want .
uncertainty concerning an issue of jurisdiction.

Another attorney member observed that — given the notoriety of the Bowles decision —
one might assume that if Congress were upset with the approach taken in Bowles, Congress
would address the matter. A member suggested that only Congress can act to change the
approach taken in Bowles. Professor Coquillette stressed that the Bowles decision has
ramifications that will extend throughout all the Rules systems, not just the Appellate Rules; he
cautioned that the rulemakers should not be hasty to conclude that there is a lack of rulemaking
authority in the area.

Judge Rosenthal noted that the effect of the approach taken in Bowles was relatively
unlikely to be felt by the attorneys on the Rules Committees, since those attorneys are less likely
to miss deadlines. She observed that the effect would likely be felt more acutely in cases
litigated by less able lawyers, or by pro se litigants. She pointed out the difficulties that the
district courts will face when confronted by uncertainty as to whether a particular deadline is
jurisdictional. She predicted that the Bankruptcy Rules Committee and the Civil Rules
Committee will also be interested in Bowles’s implications. She noted the Rules Committees’
historic involvement in questions relating to deadlines.

A member asked whether other Rules Committees should also be looking into the
implications of the Bowles decision. Judge Rosenthal stated that it is important to get a sense of
what the Supreme Court does next in this area, as well as what the lower courts do. An attorney
member stated that it is important to avoid suggesting either that the Advisory Committee lacks
authority to respond to issues raised by Bowles or that the Advisory Committee does not care
about those issues. A judge asked whether it is clear that the jurisdictional-deadlines issue will
come back up to the Supreme Court. A member noted that the John R. Sand & Gravel case,
which is before the Court this Term, presents the question of whether the Tucker Act’s statute of
limitations limits the subject matter jurisdiction of the Court of Federal Claims.
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Judge Stewart noted the difficulty of predicting, after Bowles, which deadlines are
jurisdictional and which are not. If a deadline is jurisdictional, then the court must investigate
the question of compliance with the deadline whether or not counsel raises an objection; this
adds another layer to the court’s workload. There have been a range of reactions to Bowles, from
those that are approving to those that are highly critical. The Bowles decision will have a range
of systemic consequences.

By consensus, Item No. 07-AP-E was retained on the study agenda. Judge Rosenthal
predicted that the other Rules Committees would also consider Bowles’s implications, and she
observed that there would also be discussion of Bowles at the January Standing Committee
meeting.

2. Item No. 06-08 (proposed FRAP rule concerning amicus briefs with
respect to rehearing)

Judge Stewart invited the Reporter to discuss the proposal concerning amicus briefs with
respect to panel rehearing and rehearing en banc. The Reporter thanked Mr. Levy for raising a
number of good questions which the Appellate Rules do not currently address: Can such amicus
briefs be filed at all? Can they be filed with the consent of the parties, or is permission of the
court by motion required? What is the maximum length for such briefs? And when are they due
-- at the same time as the petition or 7 days later?

The Reporter noted that Rule 29's text does not explicitly answer any of these questions.
The 1998 Committee Note, which dates from the amendment that introduced the 7-day stagger in
briefing deadlines, observes that the court may grant permission to file an amicus briefin a
context where a party does not file a principal brief — for example, in support of a petition for
rehearing. The Note states that in such a situation, the court will set a filing deadline.

The Reporter’s research indicates that five circuits — the First, Second, Fourth, Sixth, and
Eighth — currently have no local rule or other provision addressing the matter. The Fourth
Circuit, however, has indicated in a 2006 decision that it disfavors requests to-file an amicus brief
in the first instance at the stage of a request for rehearing. The other eight circuits have local
rules or provisions that address various aspects of the matter; the local rule recently adopted by
the Ninth Circuit provides the most detailed and comprehensive treatment.

On the question of whether amicus briefs can be filed at all, it is interesting as a point of
comparison to note that the Supreme Court does not permit amicus briefs with respect to
rehearing. The D.C. Circuit permits amicus briefs on rehearing only by invitation of the court.
The Fourth Circuit, as noted, disfavors amicus filings on rehearing if the amicus did not seek to
participate in earlier briefing. Some circuits may limit amicus filings at the rehearing stage if the
filing would result in a judge’s disqualification. A number of circuits, though, do have local
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rules or provisions that — by regulating the submission of amicus briefs on rehearing — display an
assumption that such briefs will sometimes be filed.

On the issue of whether a motion is required, or whether party consent suffices, circuits
take varying approaches. The Ninth Circuit’s rule tracks Appellate Rule 29(a)’s approach. In the
Eleventh Circuit, government amici need neither party consent nor court permission, but other
amici must obtain court permission. In the Federal Circuit, court permission is always required.

At least three circuits have provisions regulating the length of the briefs. Two circuits
specifically address the question of timing for amicus briefs on the question of whether rehearing
should be granted, while three circuits have addressed the timing of amicus briefs during briefing
that ensues after a grant of rehearing en banc. A variety of other circuit-specific provisions
address other aspects of amicus filings with respect to rehearing.

A national rule on the subject could provide practitioners with guidance and reduce
circuit-to-circuit variations. But a national rule would alter local practices in some circuits in a
way that might conflict with some judges’ preferences. The Reporter noted that if the Committee
decides to consider a adopting a national rule, it should consider whether the national rule should
address all or only some of the questions just mentioned, and should also consider whether the
practice concerning rehearing should differ in some respects from Appellate Rule 29's approach
to amicus briefs more generally.

Mr. Levy explained that he suggested that this item be placed on the Committee’s agenda
because he is often asked about the practice for amicus filings with respect to rehearing.
Moreover, at the time that he raised the question, two circuits were looking at the possibility of
making local rules on the subject, and he wondered whether the Committee might wish to
consider a national rule. Mr. Levy noted that he disagrees with the Fourth Circuit’s view, in that
he believes that an amicus’s lack of prior involvement should not disqualify the amicus from
participating at the rehearing stage. -

Professor Coquillette asked whether it is felt that the current diversity in circuit practice is
justified by variations in local conditions. Mr. Levy noted that circuits differ with respect to their
willingness to grant rehearing en banc. A judge noted that even if there are no inherent local
variations, differences among circuits with respect to amicus filings may grow out of different
histories, in particular circuits, with respect to en bancs. The judge asked Mr. Levy whether his
concerns would be assuaged if each circuit made clear its approach to amicus filings in relation
to rehearing. Mr. Levy responded that such clarity would go a long way toward meeting his
concerns; later in the discussion, however, he noted that he would not favor an outcome in which
additional circuits decided to bar the amicus filings. On that basis, he stated, he would prefer a
national rule permitting such filings to a more gradual circuit-by-circuit approach.
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Mr. Fulbruge recounted that the frequency of en bancs varies by circuit. Judge Stewart
observed that the Fifth Circuit actually blocks out time in the yearly schedule for en banc
arguments. Mr. Fulbruge reported that in the Fifth Circuit, both requests for and grants of
rehearing (either panel or en banc) have declined over time. He noted that there have been some
issues in the Fifth Circuit relating to the possibility that some entities seek to file amicus briefs
with the object of causing a recusal. Mr. Letter observed that the Fifth Circuit’s rule addresses
the disqualification issue but does not answer the other questions posed by Mr. Levy. Mr. Letter
noted the argument that amicus filings (concerning rehearing) by the DOJ may be authorized by
28 U.S.C. § 516; but he observed that certainty on the question would be useful. A judge
member stated that his impression is that younger judges are more likely to vote for en bancs.
Seven years ago, he recalled, en bancs were a relatively rare occurrence in his circuit, but that has
changed after the recent appointments to the circuit.

Judge Rosenthal suggested that if the main problem is that there are gaps in the circuits’
local rules, the Committee might work with CACM to coordinate a request to the circuits to
clarify their requirements. A member asked whether the Committee might wish to consider
adopting a default rule that would govern in the absence of a circuit-specific requirement.
Professor Coquillette noted that one option is to develop a model for a uniform local rule on the
subject. Another member stated that, in considering the matter, it would be useful to know
whether judges think that amicus briefs concerning rehearing are actually useful. Judge Stewart
observed that it would be hard to discern judges’ views on that question, and that cultures vary
from circuit to circuit; for example, the Seventh Circuit seems less likely than other circuits to
welcome amicus filings. He noted that in some instances, amicus briefs have been filed that
were more helpful than the parties’ briefs; thus, he would not favor a rule that barred amicus
filings. An attorney member suggested that the D.C. Circuit might feel that their situation differs
from that of other circuits, because the D.C. Circuit does not grant rehearing en banc all that
often, and if it permitted amicus filings with respect to rehearing it might receive many more than
some other circuits do. (On the other hand, the member noted that if one is drawing a
comparison to Supreme Court practice, one should not only look at the practice with respect to
rehearing, since a more apt analogy might be the practice with respect to certiorari petitions.) An
attorney member agreed that judges’ preferences vary with respect to amicus briefs; he also
noted, though, that there is a virtue in allowing amici to air their views.

Judge Rosenthal cautioned that the Committee should think carefully about whether the
question is one that is appropriate for a national rule. There can be a danger to trying to have it
both ways —i.e., to adopt a default rule but to allow local rulemakers to opt out. That approach
was tried with respect to Civil Rule 26(a), and what happened was that the district courts opted
out in droves — which was particularly problematic in that instance given Civil Rule 26(a)’s
potential impact. Professor Coquillette recalled that the local opt-out in Rule 26(a) was forced on
the rulemakers by others; he observed that the Civil Rules Committee currently faces similar
pressures with respect to local practices on summary judgment.
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A member suggested that the question is whether the Committee feels that this matter is
more like briefing rules (as to which the Committee has allowed, but discouraged, local
requirements) or more like citation of unpublished opinions (as to which the Committee adopted
a national rule); he stated that he believes persuasion is the better approach to take in this
instance. Professor Coquillette noted, as a precedent, that CACM has in the past developed
model local rules, for example, with respect to electronic filing.

An attorney member observed that a national rule permitting amicus filings concerning
rehearing would not be as intrusive on circuit preferences as a national rule preempting all
circuit-specific briefing requirements: If judges don’t want to read the resulting amicus filings, he
suggested, they need not do so. Mr. Letter stated that this issue does not seem comparable to the
variation in circuit briefing rules; here, it would be better for there to be a rule that governs, even
if it is not a national rule. He noted that the government almost never opposes amicus filings in
the court of appeals. A judge responded that if judges know that they will not read amicus filings
on a particular topic, it would seem wrong to have a local rule that allows those filings. He noted
that the circuits’ response to Judge Stewart’s letter concerning circuit-specific briefing
requirements shows that it would be difficult to induce the circuits to address the amicus-brief
issue without a nudge; working with CACM, he suggested, could be an effective way to provide
such a nudge. Mr. Rabiej noted that a model local rule could be developed either by CACM or
by the Advisory Committee; he observed that the track record for adoption of CACM’s proposed
local rules has not been all that good. Professor Coquillette noted that he had offered CACM’s
experience by way of example, and not to indicate that he thought CACM should necessarily be
the entity to perform the drafting. Mr. McCabe noted that CACM’s best outcome, in terms of
adoption, was the model local rule on electronic filing; but he observed that that result has been
the exception. A judge suggested that the key is to present the circuits with a list of the questions
that local circuit rules should answer — rather than to tell the circuits how they should answer
each of those questions.

Judge Rosenthal commented that even if the circuits take no action on the suggestion, one
would be no worse off than before. She suggested that a request to the circuits would be most
effective if the Committee makes a persuasive case concerning the need for local rules; thus, for
example, if the ABA Section on Litigation voiced support for the proposal, that would be helpful.

Mr. Levy moved that the Committee decide to adopt a national rule on amicus filings
with respect to rehearing, with the rule’s content to be determined subsequently. Mr. Letter
seconded the motion. An attorney member stated that the Committee should consult the D.C.
Circuit for its views before publishing a proposed rule. Mr. Letter volunteered to contact the
D.C. Circuit’s Clerk. A member questioned whether the Committee should vote on Mr. Levy’s
motion without first deciding the content of the proposed rule. Mr. Letter suggested that the
motion should be amended to state that the Committee would retain the matter on its study
agenda and consider it further at the next meeting. The member who had raised the question
stated that he would be amenable to that approach, but that if the proposal turns out to be one for
a national rule he would vote against it. After this discussion, Mr. Levy withdrew the motion.
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By consensus, the Committee retained Item 06-08 on its study agenda. The Reporter will
work with Mr. Letter and Mr. Levy to develop a proposal for the Committee’s consideration at
the spring meeting.

3. Item No. 07-AP-F (amend FRAP 35(e) so that the procedure with
respect to responses to requests for hearing or rehearing en banc will
track the procedure set by FRAP 40(a)(3) with respect to responses to
requests for panel rehearing)

Judge Stewart invited the Reporter to describe the issues raised by Item No. 07-AP-F.
This Item arises from a suggestion made by Judge Jerry Smith. Judge Smith points out that
while Rule 40 assures litigants that ordinarily the court will request a response to a petition for
panel rehearing before granting such a petition, Rule 35 provides no such assurance with respect
to requests for rehearing en banc. Judge Smith suggests that Rule 35(e) should be amended to
state that ordinarily the court will not grant rehearing en banc without first allowing a response to
the request.

The Reporter noted that during the Committee’s deliberations over the restyling of the
Appellate Rules, the Committee discussed but rejected the option of eliminating this difference
between Rules 35 and 40. From the minutes, it appears that one or more members relied on the
notion that if en banc rehearing is granted, there will be a later opportunity for the party opposing
the petition to respond — namely, during the en banc briefing.

The Reporter briefly reviewed the circuit-specific provisions on this question. Currently,
seven circuits have no rule or other local provision that would assure the opponent of a petition
for rehearing en banc that it will be asked to respond before rehearing en banc is granted. Five
circuits have provisions stating that the court will not, or ordinarily will not, grant rehearing en
banc without first ordering a response. Another circuit has an internal operating procedure that,
in practice, likely assures that in most instances a response will be requested prior to a grant of
rehearing en banc. As a point of comparison, the Supreme Court Rules state that the Court
ordinarily will not grant rehearing without first requesting a response.

Mr. Fulbruge noted that although the Fifth Circuit does not have a local rule on point, in
practice the court requests a response before granting rehearing en banc. Judge Stewart agreed
that, in practice, the court would not grant rehearing en banc without requesting a response. He
noted, as well, that a response to the request for rehearing en banc can assist the court in reaching
a resolution that stops short of rehearing en banc; for example, the panel might change some
aspects of the language in the panel opinion.

Judge Hartz noted that though the Tenth Circuit does not have a local rule on point, in

practice the court calls for a response prior to granting a request for rehearing en banc. On the
other hand, Judge Hartz noted, the court does order en bancs sua sponte without first requesting a
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response. Judge Stewart noted that a fair number of rehearings en banc are initiated by a circuit
judge rather than by the parties.

Mr: Letter cautioned that it is not always the case that the party opposing rehearing en
banc will get an opportunity to submit new briefing during the en banc procedure itself. For
example, in the Ninth Circuit, the court does not always call for new briefs when it grants
rehearing en banc. He suggested that it is good to call for a response before granting rehearing en
banc, because giving the party a chance to submit its views in opposition to rehearing contributes
to the perception that the process is fair. This is true, Mr. Letter suggested, not just when a party
requests rehearing en banc but also when the court grants rehearing en banc sua sponte.

An attorney member stated that he believes the proposal makes sense, although he has not
considered the question of whether the court should provide an opportunity for a response before
it grants rehearing en banc sua sponte. He noted a general trend in the Appellate Rules toward
treating panel rehearing and rehearing en banc the same way. Another attorney member stated
that seemed to be no grounds for objection to the proposed rule change, but, on the other hand,
that it is not clear whether there is a need for it: As a practical matter, the courts seem to ask for a
response before granting rehearing en banc. A judge noted that if Rule 35 is amended, there is

" the question of whether to cover sua sponte grants of rehearing en banc. It was noted that one
could draft the response provision so it does not apply to sua sponte en bancs; and it was also
observed that the Rule 40 provision contains the qualifier “ordinarily.”

By consensus, Item No. 07-AP-F was retained on the study agenda.

4. Item No. 07-AP-G (amend FRAP Form 4 to conform to privacy
requirements)

Judge Stewart invited Mr. McCabe to present Item No. 07-AP-G, which concerns the
implications of the new privacy requirements for Appellate Form 4.

Mr. McCabe explained that the Administrative Office produces a number of forms, and
has a working group that provides advice on them and on other forms. Among the forms
appended to the Appellate Rules is Form 4, which concerns the information that must accompany
a motion for permission to appeal in forma pauperis. Form 4 is referred to in Rule 24, which
states that motions for leave to proceed in forma pauperis status must attach an affidavit that
shows in the detail prescribed by Form 4 the party’s inability to pay.

In the wake of the E-Government Act, the courts have adopted new.privacy rules that
require redaction of certain personal identifiers. An effort has been made to review the AO’s
many forms for consistency with the new privacy requirements. The AQ’s committee has
identified a number of forms for court filings that ask the litigant to include a social security
number.
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There is thus a need to consider amending Form 4. There is also the question of what
form should be used in the district courts. Perhaps Form 4 can be adapted for use in the district
courts. But some district judges argue that they do not need all the detail required by Form 4,
especially in prisoner cases. One option might be to use something like Form 4 for use in non-
prisoner cases, and to have a shorter, simpler form for use in prisoner cases. In the meantime, it
is necessary to bring the current forms into compliance with the new privacy requirements. Mr.
McCabe also noted that an effort is underway to restyle all of the forms. Mr. Rabiej noted that
the district courts’ shorter form is used in habeas cases, where the fee is § 5.00; questions
concerning a $ 5.00 fee would not seem to justify a lengthy affidavit form.

Mr. Coquillette pointed out that, while the Committee is considering revisions to Form 4,
it may wish to consider Question 10, which requests the name of any attorney whom the litigant
has paid for services in connection with the case, as well as the amount the litigant has paid. Mr.
Coquillette stated that the National Association of Criminal Defense Lawyers has argued that
these questions seek information that is protected by the attorney-client privilege; he noted that
some other commentators dispute that view.

Mr. Fulbruge noted that it is important to require some sort of personal identifying
information, especially since many litigants may have common surnames. Mr. Rabiej asked
whether including the last four digits of the person’s social security number would suffice. Judge
Rosenthal stated that in addition, it is important to require the person’s full name. She stated
support for the notion of having one form that can be used in both the district courts and the
courts of appeals. She observed that current Form 4 includes what seems like excessive detail
for in forma pauperis requests; why does the judge need to know about the person’s laundry and
dry cleaning? Mr. Rabiej recounted that the Supreme Court Clerk had specifically requested that
detailed questions be included in Form 4.

Judge Rosenthal stressed the need to act quickly to eliminate the request for the full social
security number. Judge Rosenthal observed that the issue of home addresses should also be
looked at, and that Form 4's Question 7 — relating to dependents — raises privacy issues
concerning minor children. The Committee will work with CACM and other Committees and
with Mr. Rabiej and Mr. McCabe to get the word out to the district courts and courts of appeals.
Mr. Fulbruge suggested that it will also be important to get word to prison libraries. Mr.
Fulbruge volunteered to reach out to his colleagues among the circuit clerks to alert them to these
issues.

VII. Additional Old Business and New Business

A. Information item relating to Item No. 06-05 (statement of issues to be raised
on appeal) ’

The Reporter drew the Committee’s attention to the correspondence from Judge Jan
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DuBois, who wrote to the Reporter to express support for Judge Baylson’s proposal for a FRAP
rule modeled on Pennsylvania Rule of Appellate Procedure 1925(b). The Reporter noted that she
had had a very helpful telephone discussion with Judge DuBois concerning his support for the
proposal, and that she had assured Judge DuBois that she would make the Committee aware of
his thoughts on the matter.

B. New Business

Judge Stewart noted that, pursuant to the Chief Justice’s new policy, the Chairs of the
Rules Committees will be attending the Judicial Conference’s discussions concerning long-range
planning. Thus, if members have suggestions concerning long-range planning issues, Judge
Stewart would be happy to discuss them.

A judge member noted that the Tenth Circuit’s recent opinion in Warren v. American
Bankers Insurance of Florida, 2007 WL 3151884, raises significant issues concerning the
operation of the separate document rule. Mr. Letter agreed that the questions raised in Warren
are important. The Reporter suggested that she should investigate the matter and report on it at
the Committee’s spring meeting.

VIII. Date and Location of Spring 2008 Meeting

The Committee tentatively discussed April 10 and 11 as possible dates for the

Committee’s Spring 2008 meeting. The date and location will be announced.

IX. Adjournment

The Committee adjourned at 9:45 a.m. on November 2, 2007.

Respectfully submitted,

Catherine T. Struve
Reporter
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MEMORANDUM

DATE: March 13, 2008

TO: Judge Lee H. Rosenthal ‘
Standing Committee on Rules of Practice and Procedure
Reporters and Advisory Committee Chairs

CC: John K. Rabiej

FROM: Judge Marilyn L. Huff
Catherine T. Struve

RE: Time-Computation Project

We write on behalf of the Time-Computation Subcommittee to summarize the
Subcommittee’s reactions to the comments submitted concerning the proposed time-computation
amendments.

Part I of this memo summarizes the Time-Computation Subcommittee’s
recommendations and requests. Part Il summarizes developments in the Project since the
Standing Committee’s June 2007 meeting. Part III provides more detail concerning the
Subcommittee’s views on each outstanding issue.' Part IV lists and summarizes the comments
submitted on the time-computation project.” Part IV includes not only the issues highlighted in
Part III, but also a number of comments that seem more properly directed to a particular Adv1sory
Committee than to this Subcommittee.

' Part III omits discussion of comments that seem more appropriate for consideration by
one or more of the Advisory Committees outside the context of the time-computation project
than for consideration at this time by the Subcommittee. (Such comments concern, inter alia,
proposals to change the “three-day rule”; proposals to eliminate backward-counted deadlines;
and criticisms of particular deadlines or proposed changes to deadlines within a given set of
Rules.) Part III is organized thematically.

? In the interest of brevity, Part IV does not list comments directed solely to the
bankruptcy appeal deadlines contained in Bankruptcy Rule 8002, because such comments are
numerous and are more properly addressed by the Bankruptcy Rules Committee than by the
Time-Computation Subcommittee.
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1. Summary of recommendations

The Subcommittee makes the following recommendations, the reasons for which are
discussed in Part [II of this memo. As explained in Part III, the Subcommittee also discussed at
length two possible changes to the proposed text and note of the time-computation rules.’
Because each of those possible changes ultimately failed to gain the support of a majority of
. Subcommittee members, the Subcommittee recommends no change in the language of the

proposals as published.

Approval and timing of project. The Subcommittee recommends that the Advisory
Committees move forward to finalize the proposed time-computation rules. As discussed in Part
II1.B, questions have been raised about the timing of the project, and it may be the case that in the
future the Standing Committee should consider the possibility of delaying the project’s progress
or the effective date of the proposed amendments. But for the moment, the Subcommittee
recommends proceeding on the assumption that the project will continue on track to take effect
December 1, 2009.

Compilation of list of statutory deadlines for amendment. The Subcommittee asks
each Advisory Committee to compile — and approve at its spring meeting — a list of the statutory
time periods that fall within its area of expertise and that should be lengthened in order to offset
the shift in time-computation approach.* The project’s timing will depend in part on how soon

3 Those two possible changes can be summed up as follows:

_ Note to subdivision (a). The Subcommittee discussed whether to recommend adding the
following sentences to the first paragraph of the Note to subdivision (a) of the time-computation
rules:

Thus, for example, a local rule should not set a time period in “business days,”
because subdivision (a) directs that one “count every day, including intermediate
Saturdays, Sundays, and legal holidays.” A local rule providing that “[r]eply
papers shall be filed and served at least three business days before the return date”
should be amended. Until then, it should be applied, under subdivision (a), as
though it refers to “three days” instead of “three business days.”

New language for subdivision (a)(6). The Subcommittee discussed whether to
recommend splitting subdivision (a)(6)(B) into two provisions as follows:

(B) any other day declared a holiday by the President or Congress; and

(C) for periods that are measured after an event, any other day declared a holiday
by the state [etc.]

* Some participants in the Subcommittee’s conference calls are of the view that the goal

should be to make a short list of those statutory time periods which are most in need of such 29
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the Advisory Committees are able to compile those lists. In particular, there is a pressing need to
obtain the list of provisions affecting criminal practice, in order to seek input from affected

groups.

IL. Recent developments in the time-computation project

As you know, the Time-Computation Subcommittee is tasked with examining the
time-computation provisions found in the Appellate, Bankruptcy, Civil, and Criminal Rules, with
a view to simplifying those provisions and eliminating inconsistencies among them. The
Subcommittee, in consultation with the Advisory Committees and the Standing Committee,
drafted a proposed template for an amended time-computation rule. The template’s principal
simplifying innovation is its adoption of a “days-are-days” approach to computing all periods of
time, including short time periods.

Versions of the template rule were published for comment as proposed amendments to
Appellate Rule 26(a), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal Rule 45(a). Also
published for comment were proposed amendments to numerous deadlines set by the Appellate,
Bankruptcy, Civil and Criminal Rules; the goal of those amendments is to offset the effect of the

- change in time-counting approach by lengthening most short rule-based deadlines.

In publishing the time-computation proposals for comment, we drew the attention of the
bench and bar to three issues in particular. First, we solicited input on the proposed time-
computation rules. Second, we noted that the shift to a days-are-days approach will be almost
entirely offset — as to rule-based periods — by amendments that lengthen most short rule-based
deadlines. Third, we pointed out that the new time-computation rules will govern a number of
statutory deadlines that do not themselves provide a method for computing time, and we solicited
input concerning key statutory deadlines that the Standing Committee should recommend that
Congress lengthen in order to offset the change in time-computation approach.

We received a total of some 22 comments that are relevant to the time-computation
project as a whole. Those comments are summarized in Part IV of this memo. The public
comment period closed February 15, 2008. The Time-Computation Subcommittee held two
conference calls in February 2008 to discuss the comments. As to a few issues (such as those
discussed in Part III.C.1) the Subcommittee continued its deliberations by email.

I11. Discussion of Subcommittee recommendations

This Part discusses issues raised by the comments on the time-computation project, and
summarizes the Subcommittee’s reactions to those issues.

amendment. But one Subcommittee member has suggested that the goal should be to amend a//
affected statutory deadlines (unless they are controversial and therefore might derail or delay the
entire project).
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A. Overall advisability of project

The following commentators commented favorably on the time-computation project
overall:

o Chief Judge Frank H. Easterbrook.

o Walter W. Bussart.

o Jack E. Horsley.

o Public Citizen Litigation Group.

o The State Bar of California’s Committee on Appellate Courts.
The following commentators commented unfavorably.

O . The Committee on Civil Litigation of the U.S. District Court for the Eastern
- District of New York (“EDNY Committee”).

o The Committee on Bankruptcy and Corporate Reorganization of the Association
of the Bar of the City of New York (“ABCNY Bankruptcy Committee”).

- The Committee focuses its opposition on the time-computation proposal
for Bankruptcy Rule 9006. With respect to the time-computation
proposals for the other sets of Rules, the Committee cites with approval
the comments of the EDNY Committee.

o) Professor Alan N. Resnick opposes adoption of a days- are-days time-computation
approach in Bankruptcy Rule 9006.

o Richard Levin writes on behalf of the National Bankruptcy Conference (“NBC”),
which “strongly endorses and supports” the comments submitted by Professor
Alan Resnick.’

Commentators who oppose the project predict that the proposed change in time-
computation approach will cause disruption, given the great number of affected deadlines that are
contained in statutes, local rules, and standard forms. They believe that the current time-counting

* The NBC also warns that the proposed changes to various bankruptcy-relevant time
periods could result in unintended consequences; it thus suggests “that the Advisory Committee
delay incorporation of the 7, 14, 21, and 28 day time period changes into the Bankruptcy Rules
until the impact of those changes [is] studied further ....”
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system works well.® They note that as to short time periods set by the Rules, the proposed
amendments mitigate the effect of no longer skipping weekends, but do not offset the fact that
under the new approach holidays will no longer be skipped either.

Subcommittee members reviewed with care the arguments leveled against the time-
computation proposals. Members observed, however, that these were the same objections that
had been made — and rejected — during the Advisory Committees’ earlier consideration of the
proposed template. The Subcommittee’s consensus was that it makes sense to proceed with the
project, subject to the considerations discussed in Part I[I1.B. below.

B. Statutory deadlines, local rules deadlines, and the timing of project’s
implementation

Several commentators (1) urge strongly that statutory and local rules deadlines must be
adjusted in order to offset the shift to a days-are-days approach, and (2) also urge that the new
time-computation rules' effective date must be delayed until those tasks are accomplished.”

1. Statutory and local rules deadlines

Craig-S. Morford, Acting Deputy Attorney General, writes on behalf of the Department of
Justice to express support for the goals of the time-computation project, but also to express
strong concerns “about the interplay of the proposed amendment with both existing statutory
periods and local rules.” The DOJ argues that “changes should be addressed in relevant statutory
- and local rule provisions before a new time-computation rule is made applicable.” Otherwise,
the DOJ fears that the purposes of some statutes “may be frustrated.” The DOJ argues that -
exempting statutory time periods from the new time-counting approach would be an undesirable
solution since it would create “confusion and uncertainty” to have two different time-counting
regimes (one for rules and one for statutes). Mr. Morford does not specifically state the DOJ’s
position on which of the statutory time periods should be lengthened to offset the change in time-
computation approach. His letter does refer to the Committee’s identification of “some 168
statutes ... that contain deadlines that would require lengthening.”

6 To the extent that some litigants have difficulty computing time under the current
approach, the EDNY Committee suggests that one could build into the electronic case filing
software a program that could perform the necessary computations.

7 Alexander J. Manners proffers several suggestions for guiding the local rules
amendment process. He suggests that the district courts be given “an implementation guide and
timeline for district courts to follow in order to ensure their local and judges’ rules are amended
correctly and in time to coincide with the adoption of the new Federal Rules.” That guide
should, he argues, encourage local rulemakers to lengthen affected short time periods (taking
account, inter alia, of any relevant state holidays) and to use multiples of 7 days (where possible)
when doing so.
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The EDNY Committee argues strongly that if the new time-counting approach is to be
adopted then Congress must be asked to lengthen all affected statutory time periods. Likewise,
the EDNY Committee notes that steps must be taken to lengthen all affected time periods set by
local rules, standing orders, and standard-form orders.

The Subcommittee takes seriously the comments that stress the necessity for changes in
periods set by statute or by local rule. The Subcommittee asks each Advisory Committee to
compile and approve a list of the statutory time periods that will require amendment.
Subcommittee members did not reach complete consensus on the approach that should be taken
in compiling the list. At least one Subcommittee member stressed the importance of including
all affected statutory time periods (except for any that might be deemed controversial). Other
participants in the conference call, however, took the view that the goal should be to compile a
relatively short list of the provisions that are most likely to cause problems if not lengthened to
offset the shift in time-computation approach.

2. Timing of project’s implementation

As noted above, the DOJ urges that the time-computation amendments not be allowed to
take effect unless and until (1) Congress enacts legislation to lengthen all relevant statutory
periods, (2) the local rulemaking bodies have had the opportunity to amend relevant local-rule
deadlines, and (3) the bench and bar have had time to learn about the new time-counting rules.
Likewise, Robert M. Steptoe, Jr., a partner at Steptoe & Johnson, urges that the time-computation
proposals “not be implemented unless and until the Standing Committee is sure that it will
receive the necessary cooperation from Congress and the local rules committees to meet the
desired objective of simplification.” Similarly, Alex Luchenitser of Americans United for
Separation of Church and State urges that “local district and appellate courts should be given a
specific time frame to adopt revisions to their rules after the new federal rules are approved. And
the new federal rules should not go into effect until after the deadline for local courts to adopt
changes to their rules passes.”

The Subcommittee agrees that the effective date of the Rules should be chosen so as to
allow time for the necessary statutory and local rules changes.

3. Timing possibilities

The Subcommittee discussed possible ways to adjust the time-computation project’s
timing to address these concerns. The further progress of the package of time-computation
amendments depends upon the understanding that Congress will pass legislation lengthening a
number of statutory deadlines. If the time-computation project were to go forward as planned,
the Rules amendments would be on track to take effect December 1, 2009. Because the ability to
stay on the December 1, 2009 track depends in part on events that have not yet occurred
(including the need to compile and obtain input on the list of short statutory time periods that -
require amendment), the Subcommittee discussed two alternate possibilities. One would be to

ask the Standing Committee to hold the package of time-computation amendments until June
33
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2009. Another would be to include effective date provisions that make the time-computation
rule amendments not eftective until some time after Congress passes appropriate legislation or
until December 1, 2010 (so as to afford more time for conforming legislation and local rule
changes).

The Supreme Court’s orders customarily provide that amendments “shall take effect on
December 1, [year], and shall govern in all proceedings thereafter commenced and, insofar as just
and practicable, all proceedings then pending.” See, e.g., Order of April 12, 2006, 234 F.R.D.
221. But that pattern is not required by statute. As to the Civil, Criminal, and Appellate Rules,
28 U.S.C. § 2074 provides:

The Supreme Court shall transmit to the Congress not later than May 1 of the year
in which a rule prescribed under section 2072 is to become effective a copy of the
proposed rule. Such rule shall take effect no earlier than December 1 of the year in
which such rule is so transmitted unless otherwise provided by law. The Supreme
Court may fix the extent such rule shall apply to proceedings then pending, except
that the Supreme Court shall not require the application of such rule to further
proceedings then pending to the extent that, in the opinion of the court in which
such proceedings are pending, the application of such rule in such proceedings
would not be feasible or would work injustice, in which event the former rule
applies.

Section 2075, concerning the Bankruptcy Rules, provides simply that “[t]he Supreme Court shall
transmit to Congress not later than May 1 of the year in which a rule prescribed under this section
is to become effective a copy of the proposed rule. The rule shall take effect no earlier than
December 1 of the year in which it is transmitted to Congress unless otherwise provided by law.”
28 U.S.C. § 2075.

The Subcommittee did not discuss the alternative timing options in detail. (For example,
the Subcommittee did not discuss the extent to which the Enabling Act provisions would permit
the use of an effective date in a later year than the year when the proposed amendments are
transmitted to Congress.?) Instead, the Subcommittee concluded that the best approach, for the

¥ One interpretation of Section 2074 might be that the effective date must be within the
year in which the rules were transmitted to Congress (though of course no earlier than December
1 of that year). That interpretation takes account of the first sentence of Section 2074, which
prescribes that the rules must be transmitted to Congress "not later than May 1 of the year in
which" the rules will become effective. One reason for such a reading can be illustrated with a
hypothetical: If the Court transmitted a rule to Congress on November 1, 2009, and set the rule's
effective date at January 1, 2010, this would run counter to the statute's seven-month waiting
period requirement — yet as a technical matter it might be claimed that there had been compliance
because the transmittal occurred before May 1, 2010 (complying with the first sentence of
2074(a)) and the effective date was no earlier than December 1, 2009 (complying with the second
sentence). To prevent such a misreading of the statute, one might conclude that the transmittal
and effective date must take place within the same calendar year.
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moment, is to move ahead on the assumption that the project will stay on track to take effect
December 1, 2009.

C. Substantive issues relating to the project’s implementation

As noted above, the Subcommittee recommends no changes to the language of the
proposals as published. Before reaching that conclusion, the Subcommittee discussed two
possible changes which some members of the Subcommittee would have supported; those
possible changes are discussed in Part [II.C.1. Other suggestions made by commentators, and
rejected by clear consensus of the Subcommittee, are discussed in Part I11.C.2.

1. - Possible changes discussed, but ultimately not adopted, by the
Subcommittee

Alternate time-counting methods set by-local rules. The EDNY Committee observes that
some local rules contain periods counted in business days, and argues that any change in the
time-counting rules should be tailored so as not to change such periods to calendar days. The
Subcommittee disagrees with the EDNY Committee’s recommendation, and believes that the
national time-computation rules should trump contrary time-computation approaches in the local
rules. ' S

The ABCNY Bankruptcy Committee suggests, among other problems, that “some local
courts might decide to retain the present computational approach through the promulgation of
local rules,” which would compound the resulting confusion. The Subcommittee’s discussion of
this comment underscored participants’ view that it is important that the Committee Note make
clear the national rules’ effect on local time-counting provisions.

One possible response, however, might be that the statute should be construed in the light
of its purpose, which was to have "the proposed rules 'lay over' for a period of at least seven
months," H.R. Rep. 99-422, at 26 — a purpose which is not thwarted in instances where
transmittal occurs by May 1, 2009 and the effective date is set for 2010 or later (but which would
foreclose the misinterpretation described in the preceding paragraph — transmittal 11/1/09,
effective date 1/1/10).

Admittedly, research has disclosed no precedent for the rulemakers’ setting a delayed
effective date (though there are instances in which Congress delayed the effective date). But it
does not seem clear that the statute bars such a delayed effective date. Indeed, to the extent that
one of the aspects of post-1988 rulemaking is caution (on the part of the rulemakers) concerning
the use of the supersession authority, and to the extent that the time-computation rules package
might affect some aspects of statutory deadlines through that supersession authority, it might be
thought salutary to tie the effective date of the rules package to the effective date of the

legislation.
35

-8-



The Note already states that local rules “may not direct that a deadline be computed in a
manner inconsistent with” the national time-computation rules. The Subcommittee discussed
whether it would be useful to provide further clarification. At least one Subcommittee member
feels that such clarification would be useful. However, the Subcommittee was not able to
formulate clarifying language that would not itself raise additional problems. The language first
considered by the Subcommittee is shown below (new material is underlined; Appellate Rule
26(a) is used here for illustrative purposes):

Subdivision (a). Subdivision (a) has been amended to simplify and clarify
the provisions that describe how deadlines are computed. Subdivision (a) governs
the computation of any time period found in a statute that does not specify a
method of computing time, a Federal Rule of Appellate Procedure, a local rule, or
a court order. In accordance with Rule 47(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a). Thus, for
example, a local rule should not set a time period in “business days.” because
subdivision (a) directs that one “count every day, including intermediate
Saturdays, Sundays, and legal holidays.” A local rule providing that “[r]eply
papers shall be filed and served at least three business days before the return date”
should be amended. Until then, it should be applied. under subdivision (a), as
though it refers to “three days” instead of “three business days.”

During the Subcommittee’s discussion of this possible addition, a participant voiced
unease with the proposed change. He noted that “[t]he new sentences target a transitional
problem that should be eliminated soon,” and that “Committee Notes are permanent and do not
ordinarily refer to transitional problems, whose permanent status might only confuse a future
reader when all the local rules have been amended.” He cautioned:

[M]y major concern with the three additional sentences is the implication that the
rules committees have the authority to construe a local rule in a certain way, e.g.,
until the local rules are changed they should be read to mean "three days." The
rules committees have no authority to interpret local rules. The circuit judicial
councils determine whether a local rule is consistent with the federal rules (28
U.S.C. section 331(d)(4).) When we renumbered the rules, we faced a similar
issue with requiring parallel local rules. But in that case, we amended the rule
directly to provide that local rules must conform with the renumbering system.
We could do that here, but I believe that is unnecessary as the courts will amend
their local rules to comply with the law.

The last sentence of the original Committee Note seems clear and sufficient
to me. "In accordance with Rule 47(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a)." I do not
believe that the next three sentences are necessary, particularly because we will
send a notice to every court advising them of the new rule and their responsibility
to amend the local rules consistent with the law. We will monitor their actions
and send follow-up notices, if necessary. The added three sentences carry no

more weight than these notices and may be viewed by some in the wrong light. If
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we believe that the "business day" issue must be addressed, I would suggest
adding something like the following in lieu of the three sentences: "The rule is
intended to make clear that time periods cannot be counted using "business days,"
because subdivision (a) directs that "one count every day, including intermediate
Saturdays, Sundays, and legal holidays." Even this revised sentence may not be
necessary, because our notices to the courts will make the point clear.

In the light of this input, and because a majority of Subcommittee members failed to
voice support for the proposed change to the note to subdivision (a)(1), the Subcommittee is not
recommending such a change.

State holidays. Alexander Manners, a vice president of CompuLaw LLC, proposes that
Civil Rule 6(a)(6)’s definition of the term “legal holiday” be changed so that (a)(6)(B) reads “any
other day declared a holiday by the President, Congress, or the state where the district court is
located and officially noticed as a legal holiday by the district court.” He makes this suggestion
out of concern that, otherwise, litigants will be confused as to whether a state holiday counts as a
“legal holiday” for time-computation purposes in instances when the federal district court fails to
close on that day, or when it closes only for some purposes, or when it closes but fails to give
timely notice of the closure.

The fact that the federal courts do not always close on state holidays has been discussed
in the Advisory Committees’ consideration of the time-computation proposals; despite the fact
that federal courts do not always close, it was deemed important to count state holidays as legal
holidays, given that — among other things — state and local government offices (including those of
state and local government lawyers) are likely to be closed on state holidays. Under the clear text
of the proposed Rule (and also under the text of the current Rule), state holidays count as legal
holidays.

The Subcommittee discussed the fact that with respect to forward-counted deadlines,
including state holidays within the definition of “legal holiday” serves as a safe harbor: A party
who assumes the state holiday is a legal holiday will be protected from missing a deadline, while
the worst that happens to a party who doesn’t know the state holiday counts as a legal holiday is
that the party thinks their deadline is a day earlier than it really is.

However, the Subcommittee noted that with respect to backward-counted deadlines, the
state-holiday provision as currently drafted could pose a trap for the unwary. Imagine a case in
which the backward-counted period (e.g., a requirement that a litigant file or serve reply papers
five days before a hearing) ends on a state holiday on which the federal courts do not close. In
such an instance the unwary practitioner may file or serve on the state holiday, not realizing that
because that day counts as a legal holiday for time-counting purposes, the backward-counted
deadline actually fell the day before the state holiday. In the light of the arcane nature of some
state holidays, the Subcommittee thought it might be worthwhile to eliminate this potential trap.
The Subcommittee therefore discussed the possibility of amending subdivision (a)(6)’s definition
of “legal holiday.” The blacklined excerpt below shows the possible alteration compared to the
published version (using Appellate Rule 26(a)(6) for illustrative purposes):

-10-
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(6) “Legal Holiday” Defined. “Legal holiday” means:

(A)  the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or
Christmas Day; and ‘

(B)  any other day declared a holiday by the President; or Congress;or and

(C)  for periods that are measured after an event, any other day declared a
holiday by the state in which is located either the district court that
rendered the challenged judgment or order, or the circuit clerk’s principal
office. (In this rule, ‘state’ includes the District of Columbia and any
United States commonwealth, territory, or possession.)

The Note to subdivision (a)(6) would then be expanded to explain the significance of
subdivision (a)(6)(C). The first attempt at drafting such an expanded Note is shown below:

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday” for
purposes of the Federal Rules of Appellate Procedure, including the time-
computation provisions of subdivision (a). Subdivision (a)(6) continues to
include within the definition of “legal holiday” days that are “declared a holiday
by the President.” For two cases that applied this provision to find a legal holiday
on days when the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887, 891 (7" Cir.
2005) (President included December 26, 2003 within scope of executive order
specifying pay for executive department and independent agency employees on
legal holidays), and Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336

.F.3d 1094, 1098 (D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be closed and
their employees excused from duty on Monday, December 24, 2001”).

For forward-counted periods — i.e., periods that are measured after an
event — subdivision (a)(6)(C) includes certain state holidays within the definition
of legal holidays. However, state legal holidays are not recognized in computing
backward-counted periods. Take, for example, Monday, April 21, 2008 (Patriots'
Day in the relevant state). If a filing is due 10 days after an event, and the tenth

day is April 21, then the filing is due on Tuesday, April 22 because Monday, April

21 counts as a legal holiday. But if a filing is due 10 days before an event, and the
tenth day is April 21, the filing is due on Monday, April 21; the fact that April 21

is a state holiday does not make April 21 a legal holiday for purposes of
computing this backward-counted deadline. But note that if the clerk's office is
inaccessible on Monday, April 21, then subdivision (a)(3) extends the April 21
filing deadline forward to the next accessible day that is not a Saturday, Sunday or
legal holiday -- no earlier than Tuesday, April 22.

-11-



Subdivision (a)(6)(C) defines the term “state” — for purposes of
subdivision (a)(6) — to include the District of Columbia and any commonwealth,
territory or possession of the United States. Thus, for purposes of subdivision
(a)(6)’s definition of “legal holiday,” “state” includes the District of Columbia,
Guam, American Samoa, the U.S. Virgin Islands, the Commonwealth of Puerto
Rico, and the Commonwealth of the Northern Mariana Islands.

Two attorney members of the Subcommittee voiced unease with this approach. As one of
them commented:

[ appreciate the risk that, instead of being a safe harbor as it is for
forward-counting rules, [the treatment of state holidays with respect to backward-
counted deadlines] could be a trap for the unwary. But [ wonder how often that
will come up, especially because out-of-state lawyers probably will have local
counsel who will be aware of the situation. And if it does, I wonder whether
judges can take care of it on a case-by-case basis where a party seeks an extension
nunc pro tunc .... On the other hand, [ worry that the difference between state
holidays for forward- and backward-counting rules will simply be, and appear to
be, too complicated, particularly in the context where the whole concept of
backward-counting time computations is new and has proven to be less than
completely intuitive.

I'm reinforced in that concern by the proposed committee note .... [TThe
example is that Patriot's Day "counts as a legal holiday" [for forward-looking
rules], but "the fact that [Patriot's Day] is a state holiday does not make [it] a legal
holiday for purposes of computing this backward-counting deadline." Huh? 1
think most people, and even most lawyers, would scratch their heads -- the same
day either is or is not a legal holiday under the Rules. This complexity ... gives
the appearance of a Rube Goldberg contraption.

Likewise, during a discussion of the time-computation project by the Appellate Rules
Committee’s Deadlines Subcommittee, at least one member of that Subcommittee voiced strong
agreement with these concerns about the complexity of this proposed change.

Notwithstanding these concerns, one Time-Computation Subcommittee member
continues to feel that the change is worth attempting. As he explains:

[T]here is a good reason for distinguishing between forward-counting and
backward counting in the treatment of non-federal holidays: avoiding traps for the
unwary. By excluding the holiday if it falls on the last day of a forward-counted
deadline, we give an extra day to the practitioner who may have thought that the
federal courts were closed that day. By including the holiday in a
backward-counted deadline, we allow a practitioner--knowing that the federal
courts are in fact open on a state holiday--to file timely on the holiday itself rather
than the day before. This rationale, which I find compelling, makes the counting
rule as now proposed both consistent and intelligible.
39
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This member suggested changing the proposed additional Note language to make this rationale
more explicit, as follows: '

For forward-counted periods--i.e., periods that are measured after an
event--subdivision (a)(6)(C) includes certain state holidays within the definition
of legal holidays. However, state legal holidays are not recognized in computing
backward-counted periods. In each situation, the rule protects those who may be
unsure of the effect of state holidays. For forward-counted deadlines, treating
state holidays the same as federal holidays extends the deadline. Thus, someone
who thought that the federal courts might be closed on a state holiday, would be
safeguarded against an inadvertent late filing. In contrast, for backward-counted
deadlines, not giving state holidays the treatment of federal holidays allows filing
on the state holiday itself rather than the day before. Since the federal courts will
indeed likely be open on state holidays, there is no reason to require the earlier
filing.

In short, thoughtful considerations were voiced on both sides. But the net result of the
discussion is that a majority of Subcommittee members failed to voice support for the proposed
change to subdivision (a)(6). Accordingly, the Subcommittee is not recommending such a
change.

2. Other comments as to which the Subcommittee recommends no
change

End of “last day”: 11:59 p.m. versus 12:00 midnight. Stephen P. Stoltz argues that the
time-counting rules should define the “last day” as ending “at 11:59:59 p.m.” rather than “at
midnight.” He suggests this because “[m]ost people today would agree that a day begins at
midnight and ends at 11:59:59 p.m. local time.” He warns that if the time-counting rules provide
that the “last day” of a period ends “at midnight,” there will be confusion and courts may
conclude that a “deadline is actually the day (or evening) before the particular day.”

Similarly, the ABCNY Bankruptcy Committee suggesté that ““[m]idnight’ is often
defined as 12:00 a.m., or the beginning of a given day.” Thus, the Committee “believes that the
intent of the proposal was to permit filings up to and including 11:59 p.m., or the end of a given
day.”

It is unclear whether these commentators are correct in assuming that most people believe
that days begin at midnight and end at 11:59 p.m.’ — as opposed to believing that days begin at
12:01 a.m. and end at midnight. The Oxford Reference Dictionary of Weights, Measures, and
Units does provide some support for the “11:59 p.m.” view; it defines “p.m.” as follows:

? M. Stoltz advocates the use of the term “11:59:59 p.m.,” evidently to make the
counting unit seconds rather than minutes. For purposes of simplicity, this memo will refer to

“11:59 p.m.”
40
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PM, p.m. [post meridian, i.e. after meridian] time Indicative of a time after noon,
i.e. after the Sun has nominally crossed the meridian, so the time is after the
meridian. Thus 12:30 p.m. identifies the moment 30 minutes after noon. Similarly
12:30 a.m. identifies the moment 30 minutes after midnight. Technically 12:00
can be neither a.m. nor p.m.; it should be qualified as midnight else as noon, when
the number can be just 12. (The 24-hour clock avoids all qualification, whether by
a.m. else p.m., or by noon else midnight. Its ambivalence is whether to have

preferable.) ....

On the other hand, a number of districts’ local rules concerning electronic filing provide evidence
for the contrary view, in the sense that they refer to requirements that filings be made “prior to
[or before] midnight” on the due date — evincing a view that midnight on the due date means the
middle-of-the-night hour that concludes (rather than commences) the day of the due date.

Subcommittee members considered the argument for changing “midnight” to “11:59:59
p-m.,” and concluded that such a change is not worthwhile. To find subdivision (a)(4)’s
references to “midnight” confusing, a reader would have to read subdivision (a)(4) as stating that
(for electronic filers) the “last day” of a period ends at the very moment it begins — which would
seem to be a facially absurd reading.

End of “last day”: non-electronic filings. Judge Philip H. Brandt, a U.S. Bankruptcy
Judge in the Western District of Washington, argues that proposed Bankruptcy Rule 9006(a)(4)’s
definition of the end of the “last day” “would eliminate ‘drop-box’ filings, and would advantage
electronic filers over debtors and other parties representing themselves, and over attorneys who
practice infrequently in bankruptcy court and are not electronic filers.” The root of his concern is
that (a)(4) sets a default rule that the end of the day is midnight for e-filers, but sets a default rule
that the end of the day falls at the scheduled closing of the clerk’s office for non-e-filers. He
urges that 9006(a)(4) be amended to state “simply ... that the time period ‘ends at midnight in the
court’s time zone’” for all filers.

Both the text and Note of the proposed rule permit the adoption of local rules that permit
the use of a drop-box up to midnight. Subcommittee members believe this adequately addresses
the concern identified by Judge Brandt.

Exclusion of date-certain deadlines. Carol D. Bonifaci correctly observes that the
proposed Committee Note makes clear that a deadline stated as a date certain (e.g., “no later than
November 1, 2008") is not covered by the proposed time-computation rules. She suggests that
this should also be stated in the text of the proposed Rules.

' A Dictionary of Weights, Measures, and Units (Donald Fenna ed., Oxford University
Press 2002) (emphasis added), available at

<http://www.oxfordreference.com/views/ENTRY .html?subview=Main&entry=t135.e1103>.
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The Subcommittee’s view is that no change in the Rule text is needed. The proposed
time-counting rules, like the existing time-counting rules, refer to “computing” periods of time,
and no computation is needed if the court has set a date certain. Admittedly there is (as the
proposed Committee Note observes) a circuit split on this question, but the circuit split is
addressed (and laid to rest) in the Note. :

Backward-counted deadlines. Ms. Bonifaci expresses confusion concerning the proposed
time-computation rules’ treatment of backward-counted and forward-counted deadlines. Ms.
Bonifaci believes that if a backward-counted deadline falls on a weekend, the time-computation
proposals would direct one to reverse direction and count forward to Monday; in actuality, the
proposals direct that one continue counting in the same direction — i.e., back to Friday.

The Subcommittee’s view is that Ms. Bonifaci’s comment on backward-counted time
periods does not require a change in the proposal.

Time periods counted in hours. Thomas J. Wiegand writes on behalf of the Seventh
Circuit Bar Association’s Rules and Practice Committee. He reports that the Bar Association
sponsored a lunchtime discussion of the proposed Rules amendments this past December. One
topic of discussion was whether the proposed time-computation rules’ directive to “count every
hour” when computing hour-based time periods will alter the application of Civil Rule 30(d)(2)’s
presumptive seven-hour limit on the length of a deposition. He suggests that “the Committee
might desire to make clear whether any change is intended for calculating the 7-hour period in
Rule 30(d)(2).” The lunchtime participants evidently wondered whether the new time-counting
provision might be read to change either the practice of not counting breaks as part of the seven
hours or the practice under which the deposition takes place during a single day. He notes: “On
the assumption that changing how to calculate the 7-hour period is outside of this year's proposed
changes to the Civil Rules, some members believe that changing either the 7-hour duration in
Rule 30(d)(2), or how to calculate it, should be considered by the Committee in the future.”

The Subcommittee feels that these comments are best considered by the Civil Rules
Committee rather than by the Time-Computation Subcommittee.'!

"' It is not clear that the proposal for calculating hour-based periods would change the
practice of presumptively limiting a deposition to a single day. Nor is it evident that the time-
counting proposals would affect the practice of not counting breaks as part of the seven hours.
As Mr. Wiegand notes, the 2000 Committee Note to Civil Rule 30 explains that the seven-hour
limit “contemplates that there will be reasonable breaks during the day for lunch and other
reasons, and that the only time to be counted is the time occupied by the actual deposition.”
Based on that Committee Note, one might reason that the time-counting rules apply only when
counting the time that Rule 30's Note says is “to be counted” — i.e., only when counting non-
break time.
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IV. Listing and summary of time-computation comments

This section summarizes the comments we have received relating to the time-
computation project.'? This listing focuses on comments relevant to over-arching issues
concerning the time-computation project; comments directed solely to a particular issue
concerning a particular set of Rules, such as Bankruptcy Rule 8002, are generally not included."

07-AP-001; 07-CV-001: Americans United for Separation of Church and State.
Alex Luchenitser of Americans United for Separation of Church and State writes that Appellate
Rule 26(c) should be amended so that its three-day rule tracks the three-day rule in Civil Rule
6(e). In fact, the package of Appellate Rules proposals currently out for comment includes a
proposed amendment to Appellate Rule 26(c) intended to do what Mr. Luchenitser suggests.

In a follow-up comment, Mr. Luchenitser urges that “local district and appellate courts
should be given a specific time frame to adopt revisions to their rules after the new federal rules
are approved. And the new federal rules should not go into effect until after the deadline for
local courts to adopt changes to their rules passes.”

07-AP-002; 07-BK-004; 07-CR-002; 07-CV-002: Committee on Civil Litigation of
the U.S. District Court for the Eastern District of New York (“EDNY Committee). The
EDNY Committee writes in general opposition to the time-computation proposals, but supports
certain of the Civil Rules Committee’s proposals to lengthen specific Civil Rules deadlines."

The EDNY Committee also makes some suggestions for improving the project if it goes forward.

] Overall cost/benefit analysis. The EDNY Committee predicts that the proposed
change in time-computation approach will cause much disruption, given the great
number of affected deadlines that are contained in statutes, local rules, and
standard forms. The EDNY Committee believes that the current time-counting

12 This section is organized by docket number: It first lists all the consecutively-
numbered comments in the Appellate Rules comment docket; then all the comments in the
Bankruptcy Rules comment docket not already listed above; and then all comments in the Civil
Rules docket not already listed above. (All time-computation comments in the Criminal Rules
docket are encompassed in those first three categories.)

" The Bankruptcy Rules Committee specifically requested comment on whether the ten-
day deadline for taking an appeal from a bankruptcy court to a district court or a BAP should be
extended, either to 14 days or to 30 days. Many respondents opposed a 30-day period, and some
also opposed any extension at all (even to 14 days). Some respondents, however, favor a 14-day
period, while a handful favor a 30-day period. These comments seem directed toward matters
within the particular expertise of the Bankruptcy Rules Committee rather than this
Subcommittee.

'* This memo does not treat in detail the EDNY Committee’s views concerning the
lengthening of specific Civil Rules deadlines, since that is a matter primarily for the Civil Rules
Committee rather than the Time-Computation Subcommittee.
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system works well. To the extent that some litigants have difficulty computing
time under the current approach, the EDNY Committee suggests that one could
build into the electronic case filing software a program that could perform the
necessary computations.

o Incompleteness of offsetting changes. The EDNY Committee notes that as to
short time periods set by the Rules, the proposed amendments mitigate the effect
of no longer skipping weekends, but do not offset the fact that under the new
approach holidays will no longer be skipped either. The EDNY Committee
argues strongly that if the new time-counting approach is to be adopted then
Congress must be asked to lengthen all affected statutory time periods. Likewise,
the EDNY Committee notes that steps must be taken to lengthen all affected time
periods set by local rules, standing orders, and standard-form orders.

° Business-day provisions in local rules. The EDNY Committee observes that some
local rules contain periods counted in business days, and argues that any change in
the time-counting rules should be tailored so as not to change such periods to
calendar days.

o Backward-counted time periods. The EDNY Committee warns that the proposed
amendments, by clarifying the way to compute backward-counted time periods,
would effectively shorten the response time allowed under rules that count
backwards. Moreover, the EDNY Committee notes that the proposed time-
computation template (like the existing rules) does not provide for a longer
response time when motion papers are served by mail. The EDNY Committee
proposes that the best solution to the backward-counting problem is to eliminate
backward-counted periods; as an example, the EDNY Committee points to the
Local Civil Rule 6.1 which is in use in the Eastern and Southern Districts of New
York.

07-AP-003; 07-BR-015; 07-CR-003; 07-CV-003: Chief Judge Frank H. Easterbrook.
Chief Judge Easterbrook writes in support of the time-computation proposals. He suggests that
in addition to the proposed changes, the three-day rule contained in Appellate Rule 26(c) should
be abolished. He argues that the three-day rule is particularly incongruous for electronic service,
and that adding three days to a period thwarts the goal served by our preference for setting
periods in multiples of seven days.

07-AP-004; 07-BK-007; 07-BR-023; 07-CR-004; 07-CV-004: Walter W. Bussart. Mr.
Bussart states generally that the proposed amendments are helpful and that he supports their
adoption.

07-AP-005; 07-BK-008; 07-CR-006; 07-CV-006: Jack E. Horsley. Overall, Mr.
Horsley views the proposed amendments with favor.

With respect to one or more of the time periods in Appellate Rule 4 which the proposed
amendments would lengthen from 10 to 14 days, Mr. Horsley proposes a further lengthening so
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that the period in question would be 21 days. This suggestion seems more appropriate for
consideration in the first instance by the Appellate Rules Committee rather than the Time-
Computation Subcommittee.

Mr. Horsley also suggests amending Appellate Rule 26(c) to clarify how the three-day
rule works when the last day of a period falls on a weekend or holiday. This suggestion is
already accounted for by another proposed amendment to FRAP 26(c) that is currently out for
comment. Mr. Horsley’s suggestion in this regard can thus be taken as providing general support
for the latter proposal.

07-AP-006; 07-BK-010; 07-CR-007; 07-CV-007: Stephen P. Stoltz. Mr. Stoltz
generally supports the time-computation proposals. He argues, however, that the time-counting
rules should define the “last day” as ending “at 11:59:59 p.m.” rather than “at midnight.” He
suggests this because “[m]ost people today would agree that a day begins at midnight and ends at
11:59:59 p.m. local time.” He warns that if the time-counting rules provide that the “last day” of
a period ends “at midnight,” there will be confusion and courts may conclude that a “deadline is
actually the day (or evening) before the particular day.”

07-AP-007; 07-BK-011; 07-CR-008; 07-CV-008: Robert J. Newmeyer. Mr.
Newmeyer is an administrative law clerk to Judge Roger T. Benitez of the U.S. District Court for
the Southern District of California. Mr. Newmeyer stresses that the 10-day period set by 28
U.S.C. § 636(b)(1) must be lengthened to 14 days. This statute will presumably be on the list of
statutory periods that Congress should be asked to lengthen, so this suggestion is in line with the
Project’s current scheme. '

Mr. Newmeyer further suggests that it would be worthwhile to consider setting an even
longer period for filing objections to case-dispositive rulings by magistrate judges. This-
suggestion seems to fall within the Civil Rules Committee’s jurisdiction rather than that of the
Time-Computation Project.

Mr. Newmeyer also expresses confusion as to whether the Civil Rule 6(a) time-
computation proposals affect the “three-day rule.” As you know, the time-computation project
does not propose to change the three-day rule, and it seems unlikely that there will be confusion
on this score in the event that the time-computation proposals are adopted (Mr. Newmeyer’s
confusion probably springs from the fact that the time-computation rules as published include
only provisions in which a change is proposed, and thus omit Civil Rule 6(d)). In any event, Mr.
Newmeyer suggests that the three-day rule should be deleted. This suggestion, like Chief Judge
Easterbrook’s suggestion, is one that the Advisory Committees may well wish to add to their
agendas, but is not one that seems appropriate for resolution in connection with the time-
computation project itself.

07-AP-008; 07-BK-012; 07-CR-009; 07-CV-009: Carol D. Bonifaci. Ms. Bonifaci, a
paralegal at a Seattle law firm, expresses confusion concerning the proposed time-computation -
rules’ treatment of backward-counted and forward-counted deadlines. Ms. Bonifaci believes that
if a backward-counted deadline falls on a weekend, the time-computation proposals would direct
one to reverse direction and count forward to Monday.
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Ms. Bonifaci observes that the proposed Committee Note makes clear that a deadline
stated as a date certain (e.g., “no later than November 1, 2008") is not covered by the proposed
time-computation rules, and she suggests that this should also be stated in the text of the
proposed Rules.

07-AP-010; 07-CV-010: Public Citizen Litigation Group. Brian Wolfman writes on
behalf of Public Citizen Litigation Group to express general support for the proposed days-are-
days time-counting approach. Public Citizen suggests, however, that the deadlines for certain
post-trial motions (and for the tolling effect — under Appellate Rule 4(a) — of Civil Rule 60
motions) be lengthened only to 21 rather than 30 days. Public Citizen argues that a 30-day
period is unnecessarily long and will cause unwarranted delays. Public Citizen (like Howard
Bashman) argues that it is awkward for the post-trial motion deadline to fall on the same day as
the deadline for filing the notice of appeal. As noted below with respect to Mr. Bashman’s
suggestion, this seems a matter better suited to consideration by the Civil Rules and Appellate
Rules Committees than by the Time-Computation Subcommittee.

07-AP-012; 07-BK-014; 07-CR-011; 07-CV-011: Robert M. Steptoe, Jr. Mr. Steptoe,
a partner at Steptoe & Johnson, expresses concern “that the proposed time-computation rules
would govern a number of statutory deadlines that do not themselves provide a method for
computing time,” and that the proposed rules “may cause hardship if short time periods set in
local rules are not adjusted.” Therefore, he urges that the time-computation proposals “not be
implemented unless and until the Standing Committee is sure that it will receive the necessary
cooperation from Congress and the local rules committees to meet the desired objective of
simplification.”

07-AP-015; 07-BK-018; 07-CR-014; 07-CV-016: FDIC. Richard J. Osterman, Jr.,
Acting Deputy General Counsel of the Litigation Branch of the Federal Deposit Insurance
Corporation, writes to urge that Congress not be asked to amend the time periods set in certain
provisions of the Federal Deposit Insurance Act. He explains that banking agencies such as the
FDIC already “employ calendar days in their computations of time to respond to regulatory and
enforcement decisions” — thus indicating that no adjustment is necessary or appropriate in
connection with the time-computation project. Since no participant in the time-computation
project has suggested that the FDIA provisions should be included on the list of statutory periods
that Congress should be asked to change in light of the time-computation project, it seems fair to
say that Mr. Osterman’s suggestion accords with the approach that the project is already taking.

Mr. Osterman also suggests that Civil Form 3 be amended to “include a paragraph that
references federal defendants, who have a full 60 days to respond as opposed to the standard 21
days you are proposing. This language is absent from the current summons form.” This
suggestion concerns the Civil Rules Committee rather than the Time-Computation
Subcommittee. (The version of Form 3 that is currently in effect does include an italicized
parenthetical that states: “(Use 60 days if the defendant is the United States or a United States
agency, or is an officer or employee of the United States allowed 60 days by Rule 12(a)(3).)”)

07-AP-016; 07-BK-019; 07-CR-015; 07-CV-017: DOJ. Craig S. Morford, Acting
Deputy Attorney General, writes on behalf of the Department of Justice to express support for the
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goals of the time-computation project, but also to express strong concerns “about the interplay of
the proposed amendment with both existing statutory periods and local rules.” The DOJ argues
that “changes should be addressed in relevant statutory and local rule provisions before a new
time-computation rule is made applicable.” Otherwise, the DOJ fears that the purposes of some
statutes “may be frustrated.” The DOJ argues that exempting statutory time periods from the
new time-counting approach would be an undesirable solution since it would create “confusion
and uncertainty” to have two different time-counting regimes (one for rules and one for statutes).

Mr. Morford does not specifically state the DOJ’s position on which of the statutory time
periods should be lengthened to offset the change in time-computation approach. His letter does
refer to the Committee’s identification of “some 168 statutes ... that contain deadlines that would
require lengthening.”

The DOJ urges that the time-computation amendments not be allowed to take effect
unless and until (1) Congress enacts legislation to lengthen all relevant statutory periods, (2) the
local rulemaking bodies have had the opportunity to amend relevant local-rule deadlines, and (3)
the bench and bar have had time to learn about the new time-counting rules.

07-AP-017: The State Bar of California — Committee on Appellate Courts. Blair W.
Hoftman writes on behalf of the State Bar of California’s Committee on Appellate Courts to
express support for the time-computation project. He states that the simplification of the time-
counting rules is desirable. '

07-AP-018; 07-BR-036; 07-CV-018: Rules and Practice Committee of the Seventh
Circuit Bar Association. Thomas J. Wiegand writes on behalf of the Seventh Circuit Bar
Association’s Rules and Practice Committee. He reports that the Bar Association sponsored a
lunchtime discussion of the proposed Rules amendments this past December. One topic of
discussion was whether the proposed time-computation rules’ directive to “count every hour”
when computing hour-based time periods will alter the application of Civil Rule 30(d)(2)’s
presumptive seven-hour limit on the length of a deposition. He suggests that “the Committee
might desire to make clear whether any change is intended for calculating the 7-hour period in
Rule 30(d)(2).” He also notes: “On the assumption that changing how to calculate the 7-hour
period is outside of this year's proposed changes to the Civil Rules, some members believe that
changing either the 7-hour duration in Rule 30(d)(2), or how to calculate it, should be considered
by the Committee in the future.”

07-BR-026; 07-BK-009: Alan N. Resnick. Professor Resnick previously served as first
the Reporter to and then a member of the Bankruptcy Rules Committee. Of particular relevance
to the overall Time-Computation Project, Professor Resnick opposes adoption of a days-are-days
time-computation approach in Bankruptcy Rule 9006. He points out that a days-are-days
approach would result in “the shortening of some state and federal statutory time periods.”

Professor Resnick raises additional points that are less closely tied to the overall Time-
Computation Project and are thus more appropriate for initial consideration by the Bankruptcy
Rules Committee. Professor Resnick stresses that if time periods set by the Bankruptcy Rules
and the Civil Rules are altered, care must be taken to adjust the Bankruptcy Rules so that newly-
47
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lengthened Civil Rules time periods are not inappropriately incorporated into the Bankruptcy
Rules. In particular, Professor Resnick notes that the Bankruptcy Rules Committee should
consider altering Bankruptcy Rule 9023's incorporation of Civil Rule 59's provisions if Civil
Rule 59 is amended to change current 10-day time limits to 30 days. Professor Resnick also adds
his voice to those that oppose the lengthening of Bankruptcy Rule 8002's ten-day appeal period.
But if Rule 8002's ten-day period is lengthened, then Professor Resnick points out other time
periods in the Bankruptcy Rules that he argues should be corresponding lengthened.

07-BK-013; 07-BR-029: Judge Philip H. Brandt. Judge Brandt, a U.S. Bankruptcy
Judge in the Western District of Washington, argues that proposed Bankruptcy Rule 9006(a)(4)’s
definition of the end of the “last day” “would eliminate ‘drop-box’ filings, and would advantage
electronic filers over debtors and other parties representing themselves, and over attorneys who
practice infrequently in bankruptcy court and are not electronic filers.” The root of his concern is
that (a)(4) sets a default rule that the end of the day is midnight for e-filers, but sets a default rule
that the end of the day falls at the scheduled closing of the clerk’s office for non-e-filers. He
urges that 9006(a)(4) be amended to state “simply ... that the time period ‘ends at midnight in the
court’s time zone’” for all filers.

Judge Brandt also raises points about Bankruptcy Rules 8002 and 9023; but those points
are directed more toward the Bankruptcy Rules Committee than toward the Time-Computation
Subcommittee.

07-BK-015; 07-CV-014; 07-BR-033: Committee on Bankruptcy and Corporate
Reorganization of the Association of the Bar of the City of New York. The Committee on
Bankruptcy and Corporate Reorganization of the Association of the Bar of the City of New York
(“ABCNY Bankruptcy Committee”) writes in opposition to the time-computation proposals.
The Committee focuses its opposition on the time-computation proposal for Bankruptcy Rule
9006. With respect to the time-computation proposals for the other sets of Rules, the Committee
cites with approval the comments of the Committee on Civil Litigation of the U.S. District Court
for the Eastern District of New York (“EDNY Committee”).

The ABCNY Bankruptcy Committee’s objections to the time-computation proposals are
very similar to those stated by the EDNY Committee; in sum, the ABCNY Bankruptcy
Committee believes that the costs of the time-computation proposals strongly outweigh their
benefits. This summary highlights those aspects of the ABCNY Bankruptcy Committee’s
comments that differ from those of the EDNY Committee. The ABCNY Bankruptcy Committee
suggests, among other problems, that “some local courts might decide to retain the present
computational approach through the promulgation of local rules,” which would compound the
resulting confusion. The ABCNY Bankruptcy Committee also suggests that “‘[m]idnight’ is
often defined as 12:00 a.m., or the beginning of a given day.” Thus, the Committee “believes
that the intent of the proposal was to permit filings up to and including 11:59 p.m., or the end of
a given day.”

07-BK-022; 07-CV-019: National Bankruptcy Conference. Richard Levin writes on

behalf of the National Bankruptcy Conference (“NBC”), which “strongly endorses and supports”
the comments previously submitted by Professor Alan Resnick. The NBC also warns that the
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proposed changes to various bankruptcy-relevant time periods could result in unintended
consequences; it thus suggests “that the Advisory Committee delay incorporation of the 7, 14, 21,
and 28 day time period changes into the Bankruptcy Rules until the impact of those changes [is]
studied further ....”

07-CV-005: Patrick Allen. Mr. Allen writes in opposition to the proposed extension of
certain ten-day periods in Civil Rules 50, 52 and 59. Among other things, he notes that under
current Civil Rule 6, 10-day time periods are computed by skipping intermediate weekends and
holidays. He does not discuss the time-computation proposal to change to a days-are-days
approach. This comment seems directed toward matters within the particular expertise of the
Civil Rules Committee rather than this Subcommittee.

07-CV-013: Alexander J. Manners. Mr. Manners, a vice president of CompuLaw LLC,
supports proposed Civil Rule 6(a)(5)’s treatment of backward-counted deadlines.

With respect to Civil Rule 6(a)(6)’s definition of the term “legal holiday,” Mr. Manners
proposes that proposed Rule 6(a)(6)(B) be changed to so as to read “any other day declared a
holiday by the President, Congress, or the state where the district court is located and officially
noticed as a legal holiday by the district court.” He makes this suggestion out of concern that,
otherwise, litigants will be confused as to whether a state holiday counts as a “legal holiday” for
time-computation purposes in instances when the federal district court fails to close on that day,
or when it closes only for some purposes, or when it closes but fails to give timely notice of the
closure.

Mr. Manners observes that under a “plain reading” of the three-day rule as it is stated in
current Civil Rule 6, the three-day rule does not apply to backward-counted deadlines since in
those instances “the party is not required to act within a specified time after service.” Mr.
Manners argues that this can lead to-unfairness. He suggests that Civil Rule 6's three-day rule
should be amended to apply the three-day rule to backward-counted deadlines (or else that each
backward-counted deadline be modified to take account of this problem). Mr. Manners is not the
only commentator to observe this problem with respect to the interaction of the three-day rule
and backward-counted deadlines; the EDNY Committee suggests eliminating backward-counted
deadlines for that reason among others. This suggestion, like other commentators’ suggestions
concerning the three-day rule, seems best addressed as a new agenda item for the relevant
Advisory Committees rather than as part of the time-computation project.

Mr. Manners proffers several suggestions for guiding the local rules amendment process.
He suggests that the district courts be given “an implementation guide and timeline for district

courts to follow in order to ensure their local and judges’ rules are amended correctly and in time

to coincide with the adoption of the new Federal Rules.” That guide should, he argues,
encourage local rulemakers to lengthen affected short time periods (taking account, inter alia, of
any relevant state holidays) and to use multiples of 7 days (where possible) when doing so.

Mr. Manners also proposes an alteration to Civil Rule 6(c)’s treatment of motion paper
deadlines, a matter that seems more appropriate for consideration by the Civil Rules Committee.
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07-CV-015: U.S. Department of Justice. Jeffrey S. Buchholtz, Acting Assistant
Attorney General, Civil Division, writes on behalf of the Department of Justice to comment on
the proposed amendment to Civil Rule 81 that would define the term “state,” for purposes of the
Civil Rules, to “include[], where appropriate, the District of Columbia and any United States
commonwealth, territory [, or possession].” The Department supports the definition’s inclusion
of commonwealths and territories, but opposes the inclusion of “possession.” The Department is
“concern[ed] that the term 'possession' might be interpreted — incorrectly — to include United
States military bases overseas.”

Howard Bashman’s Law.com article. Mr. Bashman wrote a column on the
time-computation proposals which can be accessed at
http://www.law.com/jsp/article.jsp?id=1201918759261 . Mr. Bashman’s main comment in his
column concerns the Civil Rules proposal to extend certain post-trial motion deadlines. As has
been noted, extending those deadlines from 10 to 30 days will mean that those deadlines fall on
the same day as the Rule 4(a) deadline for taking an appeal in cases that do not involve U.S.
government parties. Mr. Bashman’s concern is that this will (1) prevent a potential appellant
from knowing whether any post-trial motions will be filed prior to the deadline for taking an
appeal and thus (2) increase the number of appeals that are filed only to be suspended pending
the resolution of a timely post-trial motion.

Like Public Citizen’s comment to the same effect, this comment falls more within the

jurisdiction of the Civil Rules Committee and the Appellate Rules Committee than of the Time-
Computation Subcommittee.
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MEMORANDUM

DATE: March 12, 2008

TO: Appellate Rules Committee
FROM: Catherine T Struve

RE: Deadlines Subcommittee report

[ write to summarize the Deadlines Subcommittee’s discussion of issues relating to the
Time-Computation Project. Enclosed with this memo are published versions of Rule 26(a), Rule
26(c), and the various Rule deadlines that are part of the time-computation package. As of this
writing, the Standing Committee’s Time-Computation Subcommittee is in the process of
finalizing its recommendations concerning the time-computation template; those
recommendations will be summarized under separate cover. If the Time-Computation
Subcommittee recommends changes to the template in response to the public comments, the
Deadlines Subcommittee will discuss those recommendations prior to the Advisory Committee’s
spring meeting. In the meantime, this memo sets forth the Deadlines Subcommittee’s views on
other FRAP-related time-computation issues.

Part I of this memo discusses the public comments submitted on the proposed changes to
deadlines set by the Appellate Rules. Part II considers the public comments concerning the
“three-day rule.” Part III raises a few matters pertaining to statutory deadlines.

L Appellate Rules deadlines

As you know, the Committee proposed amendments that lengthen deadlines set by the
Appellate Rules so as to offset the proposed change in time-computation approach. The changes
can be summarized as follows. References to “calendar days” in Rules 25, 26 and 41 become
simply references to “days.” Three-day periods in Rules 28.1(f) and 31(a) become seven-day
periods. The five-day period in Rule 27(a)(4) becomes a seven-day period. The seven-day
period in Rule 4(a)(6) lengthens to 14 days. The seven-day periods in Rules 5(b)(2)‘and 19 -
become ten days. The eight-day period in Rule 27(a)(3)(A) becomes ten days. The ten-day
period in Rule 4(a)(4)(A)(vi) becomes 30 days to correspond with proposed changes in the Civil
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Rules. The ten-day periods in Rules 4(a)(5)(C), 4(b), 5, 6, 10, 12, 30 and 39 become 14 days.
The 20-day period in Rule 15(b) becomes 21 days.

Part I.A. summarizes the public comments on appeal-related deadlines issues. Part [.B.
discusses the interaction between the Civil Rules’ deadlines for tolling motions and the Appellate
Rules’ deadlines for civil appeals, and notes that the Deadlines Subcommittee has recommended
to the Civil Rules Committee that the tolling motion deadlines be set at less than 30 days. The
time limit set in Appellate Rule 4(a)(4)(A)(vi) concerning Rule 60 motions should mirror the

deadline chosen by the Civil Rules Committee for tolling motions under Rules 50, 52 and 59. As

discussed in Part I.C., the Subcommittee does not recommend any other changes to the FRAP
deadlines as published for comment.

A. Summary of Public Comments

07-AP-001; 07-CV-001: Americans United for Separation of Church and State.
Alex Luchenitser of Americans United for Separation of Church and State writes that the 8-day
response deadline in Rule 27(a)(3)(A) should be enlarged not to 10 days (the Committee’s
proposal) but “to a higher number, such as 12 or 14 calendar days.” He argues that under the
new time-computation method an 8-day deadline will result in less total response time than
currently exists. He notes that “[w]hile some appellate motions are quite simple and easy to
respond to, other{] motions are major substantive motions that require a long time to properly
respond [to].” As an alternative to lengthening the deadline for all responses, he suggests that the
Committee consider “provid[ing] different response times for substantive and procedural
motions, such as 7 calendar days for procedural ones and 21 for substantive ones....”

07-AP-002; 07-BK-004; 07-CR-002; 07-CV-002: Committee on Civil Litigation of
the U.S. District Court for the Eastern District of New York (“EDNY Committee”). As
noted in the Time-Computation memo, the EDNY Committee warns that the proposed
amendments, by clarifying the way to compute backward-counted time periods, would effectively
shorten the response time allowed under rules that count backwards. Moreover, the EDNY
Committee notes that when a period is counted backward from a future event, one will be unable
to get the benefit of the three-day rule’s extension (which of course is triggered only for periods
that are counted forward from the service of papers). The EDNY Committee proposes that the
best solution to the backward-counting problem is to eliminate backward-counted periods such as
Civil Rule 6(c)’s provision concerning motion papers; the EDNY Committee suggests
substituting a provision modeled on the Local Civil Rule 6.1 which is in use in the Eastern and
Southern Districts of New York (which counts forward rather than backward).

07-AP-005; 07-BK-008; 07-CR-006; 07-CV-006: Jack E. Horsley. Overall, Mr.
Horsley views the proposed amendments with favor. He supports the deletion of “calendar”
from Rule 26(c).
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With respect to one or more of the time periods in Appellate Rule 4 that the proposed
amendments would lengthen from 10 to 14 days,' Mr. Horsley proposes a further lengthening so
that the period in question would be 21 days, “to assure even a more liberal time frame.”

07-AP-010; 07-CV-010: Public Citizen Litigation Group. Brian Wolfman writes on
behalf of Public Citizen Litigation Group to express general support for the proposed days-are-
days time-counting approach. Public Citizen suggests, however, that the deadlines for certain
post-trial motions (and for the tolling effect — under Appellate Rule 4(a) — of Civil Rule 60
motions) be lengthened only to 21 rather than 30 days. Public Citizen argues that a 30-day
period is unnecessarily long and will cause unwarranted delays. Public Citizen (like Howard
Bashman) argues that it is awkward for the post-trial motion deadline to fall on the same day as
the deadline for filing the notice of appeal.

07-AP-019; 07-CV-020; 07-CR-016: Jordan Center for Criminal Justice and Penal
Reform. Mark Jordan writes on behalf of the Jordan Center for Criminal Justice and Penal
Reform to urge that Rule 29(e)’s seven-day deadlines for amicus briefs be lengthened to 14 days.

Howard Bashman’s Law.com article. Mr. Bashman wrote a column on the
time-computation proposals which can be accessed at
http://www.law.com/jsp/article.jsp?id=1201918759261 . Mr. Bashman’s main comment in his
column concerns the Civil Rules proposal to extend certain post-trial motion deadlines. As has
been noted, extending those deadlines from 10 to 30 days will mean that those deadlines fall on
the same day as the Rule 4(a) deadline for taking an appeal in cases that do not involve U.S.
government parties. Mr. Bashman’s concern is that this will (1) prevent a potential appellant
from knowing whether any post-trial motions will be filed prior to the deadline for taking an
appeal and thus (2) increase the number of appeals that are ﬁled only to be suspended pending
the resolution of a timely post- trlal motion.

B. Deadlines for tolling motions (Civil Rules 50, 52, and 59; Appellate Rule
4(a)(4)(A)(vD)

The Civil Rules Committee requested the Appellate Rules Committee’s input concerning
the Public Citizen and Bashman comments on the Civil Rules Committee's proposal to extend to
30 days the deadlines for renewed motions for judgment as a matter of law under Rule 50(b),
motions for a new trial under Rules 50(d) and 59(b), motions for amended or additional findings
under Rule 52(b), and motions to amend or alter a judgment under Rule 59(e). Because the Civil

! Mr. Horsley does not specify which period or periods are the focus of this comment; he
gives a line number (“line 14") but that line number does not appear to correspond with any
particular FRAP 4 period in the drafts that were published for comment. He could be referring to
FRAP 4(a)(5)(C)’s limit on extensions of time, FRAP 4(b)(1)(A)’s time limit for a defendant’s
notice of appeal, or FRAP 4(b)(3)’s time limits for filing a notice of appeal after the disposition
of certain timely motions. Since Mr. Horsley appears to be referring only to one particular
deadline, [ would guess that he has in mind the Rule 4(a)(5)(C) limit on extensions of time.

3.
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Rules Committee will meet a few days prior to the Appellate Rules Committee this spring, it will
not be possible for the full Appellate Rules Committee to provide input on this question in time
for the Civil Rules Committee’s meeting. But the Deadlines Subcommittee discussed the
question and provided its views to the Civil Rules Committee (while stressing that these views
are only those of the Deadlines Subcommittee, not the full Advisory Committee).

Deadlines Subcommittee members are very sympathetic to the concern that setting the
deadline for the tolling motions at 30 days will prevent a potential appellant from knowing (at the
time the notice of appeal is to be filed) whether another party will make a motion that will toll
the time for appeal and suspend the effectiveness of a previously-filed notice of appeal. Though
the group did not arrive at a concrete suggestion for an alternative period, the Deadlines
Subcommittee conveyed the following thoughts to the Civil Rules Committee:

. The Subcommittee would be uncomfortable with a regime in which the tolling motion
deadlines are set at 30 days. It seems problematic for a potential appellant to have to file
the notice of appeal without knowing whether a tolling motion will be filed.

] Even though the issue will only arise when more than one party is dissatisfied with a
judgment, that situation is not all that rare, given the many cases in which there are more
than just two parties. (The issue will not arise, though, in cases where FRAP 4(a)(1)(B)
and Section 2107 provide a 60-day appeal deadline because the United States or its
officer or agency is a party.)

o It was felt that in a number of cases 21 days would suffice to prepare post-judgment
motions. On the other hand, members noted that often 21 days will not be enough. The
federal government, for example, almost always would want more time than 21 days to
prepare such a motion.?

° Members discussed the fact that the Civil Rules Committee has concluded that the current
Civil Rules do not permit extensions of the tolling motion deadlines, and that the
proposed amendment to Civil Rule 6(b) underscores the fact that no extensions to those
deadlines are permitted. Members recounted their experience that lawyers often feel that
they need more time than the current Rules provide to prepare post-judgment motions,
and recalled that one way in which district judges finesse the issue is to permit a
barebones motion within the required time period, followed by a more detailed brief at a
later point. (It was noted that some district courts also might delay the entry of judgment
as a way of finessing the point.)

° Members wondered whether, if the motion deadline were set at 21 days, it would be
possible for the Rules to authorize the court to extend that deadline in a particular case.
We discussed the fact that this question would be particularly fraught given the motions'

2 Though extra appeal time is provided for cases involving federal-government litigants,
see FRAP 4(a)(1)(B) and 28 U.S.C. § 2107, the rules do not give extra time for post-judgment
motions in such cases.
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function as tolling motions under Appellate Rule 4(a)(4). We noted the Ninth Circuit's

recent conclusion that to the extent post-judgment motions function as tolling motions for
purposes of civil appeal time, the deadlines for those motions are jurisdictional.> Would a
court in the Ninth Circuit find that a barebones motion within the deadline, later followed
by more detailed briefing, qualifies as "timely" for purposes of tolling under Rule 4(a)(4)?

] In the light of the concerns that might arise (post-Bowles) when rules authorize a court to
extend a deadline that is considered jurisdictional, it would seem optimal for the Civil
Rules to set a livable deadline for post-judgment motions so that extensions would not
ordinarily be necessary. Perhaps this justifies departing from the 7-day-increment
presumption and setting the deadline at something a bit longer than 21 days. Members
noted that setting the deadline at 28 days might allow a would-be appellant to know
whether a motion has been made before filing the notice of appeal (at least when
CM/ECEF is used) but members did not advocate 28 days since that would in effect
encourage appellants to wait to the next-to-last day to file their notice of appeal -- an
undesirable practice. Perhaps 25 days might strike a middle point? No consensus was
reached on this issue.

It is unclear, as of this writing, what choice the Civil Rules Committee will make with
respect to the deadlines for tolling motions. At any rate, it seems clear that the period set in
Appellate Rule 4(a)(4)(A)(vi) should be the same as the period selected for the post-judgment
motion deadlines under Civil Rules 50, 52 and 59.

C. Other FRAP deadline-related comments
The Subcommittee recommends no change to other FRAP deadlines.

Rule 4 — deadlines from 10 to 14 days. The Subcommittee adheres to its proposal to
lengthen certain of Rule 4's ten-day periods to 14 days, rather than to Mr. Horsley’s suggested 21
days. The extension to 14 days will in fact give litigators a longer period than they had under the
time-counting regime that applied prior to the 2002 amendments: Prior to the 2002 amendments,
the relevant deadlines in Rules 4(a)(5)(C), 4(b)(1)(A), and 4(b)(3) were 10-day deadlines that
were computed using a days-are-days approach. Thus, litigators will be better off under the
Committee’s proposals than they were under the pre-2002 regime. Mr. Horsley does not offer a
specific reason for lengthening the periods still further.

Rule 27(a)(3)(A). The Subcommittee adheres to its proposal that the motion response
time in Rule 27(a)(3)(A) be enlarged from 8 to 10 days. Mr. Luchenitser’s argument for a longer
response time is premised on a misunderstanding of how counting will work under the new
computation rule. He correctly observes that under the current time-counting system, when one
factors in the effect of the three-day rule, the response time for a motion that is not served by

3 See U.S. v. Comprehensive Drug Testing, Inc., 513 F.3d 1085, 1100-01 (9th Cir. 2008).
These issues are discussed at more length in a separate memo.

-5-

55



hand will range from 13 to 17 days (depending on which day of the week the motion is served
on, and assuming that no holidays intervene).

The flaw in his reasoning comes when he asserts that under the proposed new time-
counting approach, “when the 3 days for electronic or mail service are added, there will be 13
calendar days to respond.” As will be made clear by the proposed amendment to Rule 26(c), the
three days are to be added after the period would otherwise expire — which means that whenever
the proposed 10-day period ends on a weekend or holiday, one first counts forward to the next
non-holiday weekday, and then one adds the three days — yielding a number higher than 13.
Likewise, if the 10-day period ends on a weekday, and then one adds the three days, and the day
thus reached is a weekend or holiday, then once again one counts forward to the next non-holiday
weekday.

Applying these principles, one can see that the response time under the published
proposals would be 14 days if the motion is served on a Monday, 13 days if served on a Tuesday,
15 days if served on a Wednesday, 14 days if served on a Thursday, and 13 days if served on a
Friday (assuming in all these instances that there are no relevant legal holidays). That yields a
mean response time of 13.8 days — admittedly a day shorter than the mean response time of 14.8
days under the current system, but hardly as short as Mr. Luchenitser assumes. Moreover, as the
Note explains, the proposed 10-day period corresponds exactly to the 10-day period that applied
prior to the 2002 amendments; i.e., prior to the 2002 amendments, the response time was 10 days
and the 10 days was counted using a days-are-days approach. The proposed 10-day response
time, thus, merely reinstates the same deadline, computed in the same way, as obtained prior to
the 2002 amendments. Mr. Luchenitser’s alternative suggestion — that the Committee adopt
differing response times “for substantive and procedural motions” — would, as he recognizes,
create a line-drawing problem: Which types of motions should be included in each category? It
is not evident that there is a need that would justify the added complexity of such a dichotomy.

Rule 29. The Subcommittee adheres to its view that no change is needed in Rule 29's
seven-day deadlines.

Prior to 1998, amici were required to file at the same time as the party whom they
supported (absent consent of all parties). In 1998 the seven-day stagger was adopted, but — prior
to 2002 — the stagger was seven calendar days. With the 2002 amendment to Rule 26(a), the
stagger period was effectively lengthened because intermediate weekends and holidays are now
skipped. In response, Public Citizen proposed (among other things) that the Committee amend
Rule 29(e) to set the stagger period at seven calendar days. The Advisory Committee decided to
place Public Citizen’s proposal on hold pending the outcome of the time-computation project.
Moreover, the Advisory Committee determined that no lengthening of Rule 29(e)’s seven-day
periods is necessary in connection with the time-computation project. The seven-calendar-day
period that will obtain under the new days-are-days time-counting approach is precisely the same
one that obtained from the effective date of the 1998 amendments to the effective date of the
2002 amendments. If the Committee wishes to pursue Mr. Jordan’s suggestion that the Rule
29(e) periods be lengthened, the Committee could add this suggestion to its study agenda as a
separate item.
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Rules 28.1 and 31. In response to the EDNY Committee’s points about backward-
counted deadlines, I suggested that the Subcommittee might wish to consider whether the
Appellate Rules’ timing for reply briefs* should be transmuted into a forward-counted period.
The Subcommittee concluded that such a change is unnecessary. The EDNY Committee focuses
its concern on the Civil Rules’ deadlines for motion papers, and does not mention the Appellate
Rules’ deadlines for reply briefs. This is not surprising, since it may be questioned how
frequently appellate briefing and argument schedules are compressed enough to trigger the
backward-counted deadlines for reply briefs. Currently, the presumptive deadline for reply briefs
is the earlier of (1) 14 days after the prior brief is served, or (2) 3 days before argument. Under
the proposals published for comment, the presumptive deadline for reply briefs will be the earlier
of (1) 14 days after the prior brief is served, or (2) 7 days before argument. Deadline (1) will
ordinarily be the salient deadline, because deadline (2) will only become relevant when argument
follows very close on the heels of briefing. Given the infrequency with which deadline (2) is
likely to apply, there seems to be no reason to consider eliminating the backward-counted
deadlines in Rules 28.1(f) and 31(a). This is especially true given that those deadlines can be
extended by the court “for good cause.” '

III. The “three-day rule”

During the time-computation project the question arose whether the three-day rule should
be altered. The decision was taken not to change the three-day rule for the time being. The
Appellate Rules Committee did, however, publish for comment a technical amendment designed
to clarify the three-day rule’s application and to make Rule 26(c)’s three-day rule parallel the
three-day rule in Civil Rule 6.

Public comments on the time-computation project have raised once again the possibility
of altering or eliminating the three-day rule. Subcommittee members agree that it is worthwhile
to study this proposal, and recommend that it be added to the Committee’s study agenda.

A. Summary of public comments on the three-day rule

07-AP-001; 07-CV-001: Americans United for Separation of Church and State. In a
comment concerning the time-computation proposals, Alex Luchenitser of Americans United for
Separation of Church and State suggests that “the amended rules [should] clarify the working of
the 3-day rule so that it is clear and is consistent among the district and appellate rules.”

~ 07-AP-003; 07-BR-015; 07-CR-003; 07-CV-003: Chief Judge Frank H. Easterbrook.
Chief Judge Easterbrook asserts that the three-day rule contained in Appellate Rule 26(c) should
be abolished. He argues that the three-day rule is particularly incongruous for electronic service,

* Under Appellate Rules 28.1(f) and 31(a), a reply brief must be filed “at least 3 days
before argument, unless the court, for good cause, allows a later filing.” The time-computation
proposals would change the three-day period to seven days.
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and that adding three days to a period thwarts the goal served by the time-computation project’s
preference for setting periods in multiples of seven days.

07-AP-005; 07-BK-008; 07-CR-006; 07-CV-006: Jack E. Horsley. In connection with
his comments on the time-computation proposals, Mr. Horsley suggests amending Appellate
Rule 26(c) to clarify how the three-day rule works when the last day of a period falls on a
weekend or holiday. Specifically, Mr. Horsley suggests that Rule 26(c)’ be amended to read:

When a party is required or permitted to act within a prescribed period after a
paper is served on that party, 3 catendar-days are added to the prescribed period
extended to the next business day if the 3™ day falls on a holiday or non-business
day or unless the paper is delivered on the date of service stated in the proof of
service. For purposes of this Rule 26(c), a paper that is served electronically is not
treated as delivered on the date of service stated in the proof of service.

Style suggestions. Professor Kimble suggests capitalizing “after” in the subdivision
heading; deleting “prescribed” from “prescribed period”; and placing a comma after “under Rule
26(a)”. As modified by Professor Kimble’s suggestions, the proposed amendment would read:

Rule 26. Computing and Extending Time

* & % % %

(©) Additional Time After Service. When a party rsrequired-orpermitted-to-act-withimra
prcscnbed—pcne&-aﬁera—papmcrved-on—that—paﬁy may or must act within a specified

time after service, 3 calendar days are added to after the presertbed period would

otherwise expire under Rule 26(a), unless the paper is delivered on the date of service

stated in the proof of service. For purposes of this Rule 26(c), a paper that is served
electronically is not treated as delivered on the date of service stated in the proof of

service.

5 Mr. Horsley’s suggested language is shown inserted into the text of current Rule 26(c),
because it appears that Mr. Horsley makes this comment with respect to Rule 26(c) as it is shown
in the package of time-computation deadline amendments — i.e., Rule 26(c) as it currently stands
but with the word “calendar” deleted. :
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B. Recommendations

The Deadlines Subcommittee recommends that the proposed amendment to Rule 26(c) be
adopted as modified by Professor Kimble’s style suggestions. The Subcommittee also
recommends that Chief Judge Easterbrook’s suggestion concerning the elimination of the three-
day rule be added to the Committee’s study agenda, for consideration in coordination with the
other advisory committees.

Though Mr. Luchenitser’s comment does not mention the proposed amendment to Rule

26(c), it can be taken as supporting that proposed amendment (given that the proposal will ensure

-that the Appellate Rules’ three-day rule works the same way as the three-day rules contained in
the Civil and Criminal Rules). Likewise, Mr. Horsley’s comment appears to provide general
support for the approach taken in the proposed amendment to Rule 26(c)’s three-day rule.
Though the proposed amendment employs language different from that which he suggests, his
specific concern is addressed by the final sentence of the second paragraph of the Committee
Note.

The suggestion that the three-day rule be eliminated is well worth considering.® Though
Chief Judge Easterbrook’s suggestion relates only to the Appellate Rules, the criticism of the
three-day rule is relevant, as well, to Civil Rule 6(e), Criminal Rule 45(c), and Bankruptcy Rule
9006(f). Over the past nine years, there have been lengthy discussions of whether electronic
service ought to be included within the three-day rule. The Appellate, Bankruptcy, and Civil
Rules Advisory Committees, and the Standing Committee, have discussed the question
periodically since at least the spring of 1999. More recently, the time-computation project also
discussed the matter. Though there has been some support, in those discussions, for excluding
electronic service from the three-day rule, ultimately the decision was taken to include electronic
service within the three-day rule for the moment.

Some of the reasons given for including electronic service may be somewhat less weighty
now than they were a decade ago: Concerns that e-service may be delayed by technical glitches
or that electronically served attachments may arrive in garbled form are perhaps less urgent in
districts (or circuits) where electronic service occurs as part of smoothly-running CM/ECF
programs. It may also be the case that as districts or circuits move to make CM/ECF mandatory
for counsel, counsel might no longer (as a practical matter) have the inclination or, perhaps,
ability to decline consent to electronic service; in those districts or circuits, there would be no
need to give counsel an incentive to consent to electronic service (or to avoid giving counsel a
disincentive to consent to electronic service). However, the concern remains that counsel might
strategically e-serve on a Friday night in order to inconvenience an opponent. Thus, though some
of the rationales for including e-service in the three-day rule may have become less persuasive
over time, the concern over possible strategic misuse of e-filing persists, and the shift to

¢ Another commentator, Robert J. Newmeyer, makes a similar suggestion with respect to
- Civil Rule 6(d)’s three-day rule. See Comment No. 07-AP-007; 07-BK-011; 07-CR-008;
07-CV-008.
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mandatory electronic filing is still in the process of occurring (especially in the courts of appeals,
which have been slower to adopt CM/ECF).

In sum, the possibility of eliminating the three-day rule may well be ripe for
reconsideration, and the Deadlines Subcommittee suggests that it be added to the Committee’s
study agenda. In considering the possibility of eliminating the three-day rule, the Committee will
presumably wish to coordinate its deliberations with those of the Bankruptcy, Civil and Criminal
Rules Committees.

IV.  Statutory deadlines

As you know, the Advisory Committee has voted to recommend that the following
statutes be considered for amendment in the light of the proposed shift in time-computation
approach: 28 U.S.C. § 2107(c); 18 U.S.C. § 3771(d); Classified Information Procedures Act
§ 7(b); and 28 U.S.C. § 1453(c).

In reviewing the comprehensive list of statutory deadlines and comparing that list to the
one considered by the Deadlines Subcommittee in March 2007, I noticed a few additional
provisions that I should bring to the Subcommittee’s attention.

Two of these deadlines — 18 U.S.C. § 2339B(f)(5)(B),” and 28 U.S.C. § 158 note® — merit
close attention. Those two provisions are currently among those that are under consideration by
the Criminal and Bankruptcy Rules Committees (respectively), and the Deadlines Subcommittee
is awaiting input from those Committees on whether the provisions warrant change.

The other three statutory provisions’ are 10-day deadlines that were in effect prior to
2002, and thus, to the extent that FRAP 26(a) governed their computation,'® they would have

7 4-day time limits for hearing argument on interlocutory appeal concerning classified
information and for deciding appeal after argument.

¥ Interim provision setting 10-day time limit for seeking leave to appeal in bankruptcy
proceeding.

’ 18 U.S.C. § 2339B(f)(5)(B) (10-day period for taking interlocutory appeals concerning
classified information); 19 U.S.C. § 1516(f) (10-day deadline for agency to publish in the Federal
Register notice of Court of International Trade or Federal Circuit decision concerning certain
customs issues); 19 U.S.C. § 1516a(c)(1) & (e) (10-day deadlines for agency to publish in the
Federal Register notice of Court of International Trade or Federal Circuit decision concerning
customs issues).

1% As noted above, 19 U.S.C. § 1516(f), 19 U.S.C. § 1516a(c)(1), and 19 U.S.C.
§ 1516a(e) set deadlines when the Commerce Department is supposed to publish certain Federal
Circuit or Court of International Trade decisions in the Federal Register. The relevant agencies
have been operating under the assumption all along that the ten-day provision in these statutes
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been subject to a days-are-days approach prior to 2002. Accordingly, keeping these periods at 10
days under the days-are-days approach will simply restore them to the way they worked
pre-2002.

Encls.

has meant ten calendar days. Indeed, because FRAP 1 makes clear that the FRAP apply to
procedures in the courts, it seems implausible that Rule 26(a) would govern the computation of
these deadlines.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE’

Rule 26. Computing and Extending Time

(a) Computing Time. Fhe—followingrulesapplym

*New material is underlined; matter to be omitted is lined through.
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3 - 39

clerk’sprinetpat-offree: The following rules apply in
computing any time period specified in these rules, in

any 1oca1 rule or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

eriod;
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(B)

count every day, including intermediate

Saturdays, Sundays, and legal holidays: and

include the last day of the period, but if the

last day is a Saturday, Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday. or legal holiday.

(2) Period Stated in Hours. When the period is stated

in hours:

- (A) begin _counting immediately on the

occurrence of the event that triggers the

period;

count _every hour. including hours during

intermediate Saturdays. Sundays, and legal

holidays; and

if the period would end on a Saturday.

Sunday, or legal holiday, the period continues
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to run until the same time on the next day that

is not a Saturday. Sunday. or legal holiday.

(3) Inaccessibility of the Clerk’s Office. Unless the

court orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 26(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday. Sunday,

or legal holiday: or

(B) during the last hour for filing under Rule
26(a)(2), then the time for filing is extended

to the same time on the first accessible day

that is not a Saturday, Sunday, or legal

holiday.

(4) f“LastDay” Defined. Unless a different time is set

by a statute, local rule, or court order, the last day

ends:
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(A) for electronic filing in the district court, at
midnight in the court's time zone;
(B) for electronic filing in the court of appeals, at

midnight in the time zone of the circuit

clerk's principal office:

(C) for filing under Rules 4(c)(1), 25(a)(2)}(B).
and 25(a)(2)(C) — and filing by mail under

Rule 13(b) — at the latest time for the method

chosen for delivérv to the post office,

third-party commercial carrier, or prison
mailing system; and

(D) | for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day” Defined. The “next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.
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(6)

“Legal Holiday” Defined. “Legal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memorial

Day, Independence Day. Labor Day,

Columbus Day. Veterans’ Day. Thanksgiving

Day, or Christmas Day; and

any other day declared a holiday by the

President, Congress, or the state in which is

located either the district court that rendered

the challenged judgment or order, or the

circuit clerk’s principal office. (In this rule,

‘state’ includes the District of Columbia and

any United States commonwealth, territory,
Or possession.)

* %k k k ok ok

67



FEDERAL RULES OF APPELLATE PROCEDURE 7

Committee Note

Subdivision (a). Subdivision (a) has been amended to simplify
and clarify the provisions that describe how deadlines are computed.
Subdivision (a) governs the computation of any time period found in
a statute that does not specify a method of computing time, a Federal
Rule of Appellate Procedure, a local rule, or a court order. In
accordance with Rule 47(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply only
when a time period must be computed. They do not apply when a
fixed time to act is set. The amendments thus carry forward the
approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a specific calendar day as
a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990)
(holding that Bankruptcy Rule 9006(a) governs treatment of
date-certain deadline set by court order). If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is
computed.

Subdivision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing time.
See, e.g., 20 U.S.C. § 7711(b)(1) (requiring certain petitions for
review by a local educational agency or a state to be filed “within 30
working days (as determined by the local educational agency or State)
after receiving notice of” federal agency decision).
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Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in weeks, months, or years; though no
such time period currently appears in the Federal Rules of Appellate
Procedure, such periods may be set by other covered provisions such
as a local rule. See, e.g, Third Circuit Local Appellate Rule
46.3(c)(1). Subdivision (a)(1)(B)’s directive to “count every day” is
relevant only if the period is stated in days (not weeks, months or
years).

Under former Rule 26(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 26(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
event that triggers the deadline is not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: If the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
is not a Saturday, Sunday, or legal holiday. An illustration is
provided below in the discussion of subdivision (a)(5). Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible.
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FEDERAL RULES OF APPELLATE PROCEDURE 9

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, new subdivision (a) refers simply
to the “event” that triggers the deadline; this change in terminology
is adopted for brevity and simplicity, and is not intended to change
meaning. '

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., Rules 5(b)(2), 5(d)(1), 28.1(f), & 31(a).

Most of the 10-day periods were adjusted to meet the change in
computation method by setting 14 days as the new period. A 14-day
period corresponds to the most frequent result of a 10-day period
under the former computation method — two Saturdays and two
Sundays were excluded, giving 14 days in all. A 14-day period has
an additional advantage. The final day falls on the same day of the
week as the event that triggered the period — the 14th day after a
Monday, for example, is a Monday. This advantage of using
week-long periods led to adopting 7-day periods to replace some of
the periods set at less than 10 days, and 21-day periods to replace
20-day periods. Thirty-day and longer periods, however, were
retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Appellate
Procedure. But some statutes contain deadlines stated in hours, as do
some court orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to run
immediately on the occurrence of the event that triggers the deadline.
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10 FEDERAL RULES OF APPELLATE PROCEDURE

The deadline generally ends when the time expires. If, however, the
time period expires at a specific time (say, 2:17 p.m.) on a Saturday,
Sunday, or legal holiday, then the deadline is extended to the same
time (2:17 p.m.) on the next day that is not a Saturday, Sunday, or
legal holiday. Periods stated in hours are not to be “rounded up” to
the next whole hour. Subdivision (a)(3) addresses situations when
the clerk’s office is inaccessible during the last hour before a filing
deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted. Thus,
for example, a 72-hour period that commences at 10:00 a.m. on
Friday, November 2, 2007, will run until 9:00 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time. ‘

Subdivision (a)(3). When determining the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
reason is treated like a Saturday, Sunday, or legal holiday. When
determining the end of a filing period stated in hours, if the clerk’s
office is inaccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period is extended to the
same time on the next day that is not a weekend, holiday or day when
the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court orders
otherwise.” In some circumstances, the court might not wish a period
of inaccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s office.

71



FEDERAL RULES OF APPELLATE PROCEDURE 11

The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office. The rule does not
attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., Tchakmakjian v. Department of
Defense, 57 Fed. Appx. 438, 441 (Fed. Cir. 2003) (unpublished per
curiam opinion) (inaccessibility “due to anthrax concerns”); cf.
William G. Phelps, When Is Office of Clerk of Court Inaccessible Due
to Weather or Other Conditions for Purpose of Computing Time
Period for Filing Papers under Rule 6(a) of Federal Rules of Civil
Procedure, 135 A.LR. Fed. 259 (1996) (collecting cases). In

addition, local provisions may address inaccessibility for purposes of

electronic filing.

Subdivision (a)(4). New subdivision (a)(4) defines the end of
the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time
is set by a statute, local rule, or order in the case. A local rule may,
for example, address the problems that might arise under subdivision
(a)(4)(A) if a single district has clerk’s offices in different time zones,
or provide that papers filed in a drop box after the normal hours of the
clerk’s office are filed as of the day that is date-stamped on the papers
by a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United States
shall be deemed always open for the purpose of filing proper papers,
issuing and returning process, and making motions and orders.” A
corresponding provision exists in Rule 45(a)(2). Some courts have
held that these provisions permit an after-hours filing by handing the
papers to an appropriate official. See, e.g., Casalduc v. Diaz, 117
F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not address the
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effect of the statute on the question of after-hours filing; instead, the
rule is designed to deal with filings in the ordinary course without
regard to Section 452.

Subdivision (a)(4)(A) addresses electronic filings in the district
court. For example, subdivision (a)(4)(A) would apply to an
electronically-filed notice of appeal. Subdivision (a)(4)(B) addresses
electronic filings in the court of appeals.

Subdivision (a)(4)(C) addresses filings by mail under Rules
 25(a)(2)(B)(i) and 13(b), filings by third-party commercial carrier
under Rule 25(a)(2)(B)(ii), and inmate filings under Rules 4(c)(1) and
25(a)(2)(C). For such filings, subdivision (a)(4)(C) provides that the
“last day” ends at the latest time (prior to midnight in the filer’s time
zone) that the filer can properly submit the filing to the post office,
third-party commercial carrier, or prison mail system (as applicable)
using the filer’s chosen method of submission. For example, if a
correctional institution’s legal mail system’s rules of operation
provide that items may only be placed in the mail system between
9:00 a.m. and 5:00 p.m., then the “last day” for filings under Rules
4(c)(1) and 25(a)(2)(C) by inmates in that institution ends at 5:00
p.m. As another example, if a filer uses a drop box maintained by a
third-party commercial carrier, the “last day” ends at the time of that
drop box’s last scheduled pickup. Filings by mail under Rule 13(b)
continue to be subject to § 7502 of the Internal Revenue Code, as
amended, and the applicable regulations.

Subdivision (a)(4)(D) addresses all other non-electronic filings;
for such filings, the last day ends under (a)(4)(D) when the clerk’s
office in which the filing is made is scheduled to close.

Subdivision (a)(5). New subdivision (a)(5) defines the “next”
day for purposes of subdivisions (a)(1)(C) and (a)(2)(C). The Federal
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Rules of Appellate Procedure contain both forward-looking time
periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time affer an
event. See, e.g., Rule 4(a)(1)(A) (subject to certain exceptions, notice
of appeal in a civil case must be filed “within 30 days after the
judgment or order appealed from is entered”). A backward-looking
time period requires something to be done within a period of time
before an event. See, e.g., Rule 31(a)(1) (“[A] reply brief must be
filed at least 7 days before argument, unless the court, for good cause,
allows a later filing.”). In determining what is the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should continue
counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 10 days after an
event, and the tenth day falls on Saturday, September 1, 2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3, is Labor Day). But if a filing is due 10 days before an event, and
the tenth day falls on Saturday, September 1, then the filing is due on
Friday, August 31. Ifthe clerk’s office is inaccessible on August 31,
then subdivision (a)(3) extends the filing deadline forward to the next
accessible day that is not a Saturday, Sunday or legal holiday—no
earlier than Tuesday, September 4.

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Appellate Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887,
891 (7™ Cir. 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
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independent agency employees on legal holidays), and Mashpee
Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1098
(D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday, December
24, 2001”"). Subdivision (a)(6)(B) includes certain state holidays
within the definition of legal holidays, and defines the term “state” —
for purposes of subdivision (a)(6) — to include the District of
Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposes of subdivision (a)(6)’s definition
of “legal holiday,” “state” includes the District of Columbia, Guam,
American Samoa, the U.S. Virgin Islands, the Commonwealth of
Puerto Rico, and the Commonwealth of the Northern Mariana
Islands.
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PROPOSED AMENDMENT TO THE FEDERAL
RULES OF APPELLATE PROCEDURE’

Rule 26. Computing and Extending Time

%k ok ok ok k
(¢) Additional Time after Service. When a partyts

ed ted i bed-period
after-a—paperts—served-on-thatparty may or must act

within a specified time after service, 3 calendar days are

added to after the prescribed period would otherwise

expire under Rule 26(a) unless the paper is delivered on
the date of service stated in the proof of service. For
purposes of this Rule 26(c), a paper that is served
electronically is not treated as delivered on the date of

service stated in the proof of service.

"New material is underlined; matter to be omitted is lined through.
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Committee Note

Subdivision (¢). Rule 26(c) has been amended to eliminate
uncertainty about application of the 3-day rule. Civil Rule 6(e) was
amended in 2004 to eliminate similar uncertainty in the Civil Rules.

Under the amendment, a party that is required or permitted to
act within a prescribed period should first calculate that period,
without reference to the 3-day rule provided by Rule 26(c), but with
reference to the other time computation provisions of the Appellate
Rules. After the party has identified the date on which the prescribed
period would expire but for the operation of Rule 26(c), the party
should add 3 calendar days. The party must act by the third day of the
extension, unless that day is a Saturday, Sunday, or legal holiday, in
which case the party must act by the next day that is not a Saturday,
Sunday, or legal holiday. ‘

To illustrate: A paper is served by mail on Thursday,
November 1, 2007. The prescribed time to respond is 30 days. The
prescribed period ends on Monday, December 3 (because the 30th
day falls on a Saturday, the prescribed period extends to the following
Monday). Under Rule 26(c), three calendar days are added —
Tuesday, Wednesday, and Thursday — and thus the response is due
on Thursday, December 6.

% % % k %
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE’
Rule 4. Appeal as of Right-When Taken
(a) Appealin a Civil Case.
* k% % %
(4) Effect of a Motion on a Notice of Appeal.
(A) If a party timely files in the district court any
of the following motions under the Federal
Rules of Civil Procedure, the time to file an
appeal runs for all parties from the entry of
the order disposing of the last such remaining
motion:
(1) for judgment under Rule 50(b);
(i1)) to amend or make additional factual

findings under Rule 52(b), whether or

"New material is underlined; matter to be omitted is lined through.
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)

not granting the motion would alter the
judgment;

(iii) for attorney’s fees under Rule 54 if the
district court extends the time to appeal
under Rule 58;

(iv) to alter or amend the judgment under
Rule 59; |

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is
filed no later than 16 30 days after the
judgment is entered.

% % % %k %

Motion for Extension of Time.
* %k % % %
(C) No extension under this Rule 4(a)(5)
may exceed 30 days after the prescribed

time or 10 14 days after the date when
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the order granting the motion is entered,
whichever is later.

(6) Reopening the Time to File an Appeal. The
district court may reopen the time to file an
appeal for a period of 14 days after the date
when its order to reopen is entered, but only
if all the following conditions are satisfied:

% %k %k Xk %

(B) the motionis filed within 180 days after
the judgment or order is entered or
within 7 14 days after the moving party
receives notice under Federal Rule of
Civil Procedure 77(d) of the entry,
whichever is earlier; and

k %k k % %k
(b) Appeal in a Criminal Case.

(1) Time for Filing a Notice of Appeal.
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(A) In a criminal case, a defendant’s notice
of appeal must be filed in the district
court within 10 14 days after the later
of:

(i) the entry of either the judgment or

the order being appealed; or

(i) the filing of the government’s

notice of appeal.
* % k k %k
(3) Effect of a Motion on a Notice of Appeal.
(A) If a defendant timely makes any of the
following motions under the Federal Rules of
Criminal Procedure, the notice of appeal from
ajudgment of conviction must be filed within
10 14 days after the entry of the order
disposing of the last such remaining motion,

or within 10 14 days after the entry of the
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judgment of conviction, whichever period

ends later. This provision applies to a timély

motion:

(1) forjudgment of acquittal under Rule 29;

(i) for a new trial under Rule 33, but if
based on newly discovered evidence,
only if the motion is made no later than
16 14 days after the entry of the
judgment; or

(ii1) for arrest of judgment under Rule 34.

% % % ok %

Committee Note

Subdivision (a)(4)(A)(vi). Subdivision (a)(4) provides that

certain timely post-trial motions extend the time for filing an appeal.
Lawyers sometimes move under Civil Rule 60 for relief that is still
available under another rule such as Civil Rule 59. Subdivision
(a)(4)(A)(vi) provides for such eventualities by extending the time for
filing an appeal so long as the Rule 60 motion is filed within a limited
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time. Formerly, the time limit under subdivision (a)(4)(A)(vi) was 10
days, reflecting the 10-day limits for making motions under Civil
Rules 50(b), 52(b), and 59. Subdivision (a)(4)(A)(vi) now contains
a 30-day limit to match the revisions to the time limits in the Civil
Rules.

Subdivision (a)(5)(C). The time set in the former rule at 10
days has been revised to 14 days. See the Note to Rule 26.

Subdivision (a)(6)(B). The time set in the former rule at 7 days
has been revised to 14 days. Under the time-computation approach
set by former Rule 26(a), ““7 days” always meant at least 9 days and
could mean as many as 11 or even 13 days. Under current Rule 26(a),
intermediate weekends and holidays are counted. Changing the
period from 7 to 14 days offsets the change in computation approach.
See the Note to Rule 26.

Subdivisions (b)(1)(A) and (b)(3)(A). The times set in the

former rule at 10 days have been revised to 14 days. See the Note to
Rule 26.

Rule 5. Appeal by Permission
* % % %k %
(b) Contents of the Petition; Answer or Cross-Petition;

Oral Argument.

% % % % x
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(2) A party may file an answer in opposition or a

cross-petition within 7 10 days after the petition is

served.

% % % k k

(d) Grant of Permission; Fees; Cost Bond; Filing the
Record.
(1) Within 10 14 days after the entry of the order
granting permission to appeal, the appellant must:
(A) pay the district clerk all required fees; and

(B) file a cost bond if required under Rule 7.

* %k %k % %k

Committee Note

Subdivision (b)(2). Subdivision (b)(2) is amended in the light
of the change in Rule 26(a)’s time computation rules. Subdivision
(b)(2) formerly required that an answer in opposition to a petition for
permission to appeal, or a cross-petition for permission to appeal, be
filed “within 7 days after the petition is served.” Under former Rule
26(a), ““7 days” always meant at least 9 days and could mean as many
as 11 or even 13 days. Under current Rule 26(a), intermediate
weekends and holidays are counted. Changing the period from 7 to
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10 days offsets the change in computation approach. See the Note to
Rule 26.

Subdivision (d)(1). The time set in the former rule at 10 days
has been revised to 14 days. See the Note to Rule 26.

Rule 6. Appeal in a Bankruptcy Case From a Final
Judgment, Order, or Decree of a District Court or
Bankruptcy Appellate Panel

%k %k k 3k Xk
(b) Appeal From a Judgment, Order, or Decree of a
District Court or Bankruptcy Appellate Panel
Exercising Appellate Jurisdiction in a Bankruptcy
Case.
* % % k %k
(2) Additional Rules. In addition to the rules made

applicable by Rule 6(b)(1), the following rules

apply:

* % % ok %

(B) The record on appeal.
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(@)

(i)

Within 19 14 days after filing the notice
of appeal, the appellant musf file with
the clerk possessing the record
assembled in accordance with
Bankruptcy Rule 8006 — and serve on
the appellee — a statement of the issues
to be presented on appeal and a
designation of the record to be certified
and sent to the circuit clerk.

An appellee who believes that other
parts of the record are necessary must,
within 16 14 days after being served
with the appellant’s designation, file
with the clerk and serve on the appellant
a designation of additional parts to be

included.

% %k ok % %
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Committee Note
Subdivision (b)(2)(B). The times set in the former rule at 10
days have been revised to 14 days. See the Note to Rule 26.

Rule 10. The Récord on Appeal
* % % % %
(b) The Transcript of Proceedings.
(1) Appellant’s Duty to Order. Within 16 14 days
after filing the notice of appeal or entry of an order
disposing of the last timely remaining motion of a
type specified in Rule 4(a)(4)(A), whichever is
later, the appellant must do either of the following:
% % %k %k %
(3) Partial Transcript. Unless the entire transcript is
ordered:
(A) the appellant must — within the 16 14 days
provided _in Rule 10(b)(1) — file a statement

of the issues that the appellant intends to
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(B)

©)

present on the appeal and must serve on the
appellee a copy of both the order or
certificate and the statement;

if the appellee considers it necessaryto have
a transcript of other parts of the proceedings,
the appellee must, within 16 14 days after the
service of the order or certificate and the
statement of the issues, file and serve on the
appellant a designation of additional parts to
be ordered; and

unless within 10 14 days after service of that
designation the appellant has ordered all such
parts, and has so notified the appellee, the
appellee may within the following 16 14 days
either order the parts or move in the district
court for an order requiring the appellant to

do so.
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* % % % %

(c) Statement of the Evidence When the Proceedings

Were Not Recorded or When a Transcript Is
Unavailable. If the transcript of a hearing or trial is
unavailable, the appellant may prepare a statement of the
evidence or proceedings from the best available means,
including the appellant’s recollection. The statement
must be éerved on the appellee, who may serve
objections or proposed amendments within 10 14 days
after being served. The statement and any objections or

proposed amendments must then be submitted to the

- district court for settlement and approval. As settled and

approved, the statement must be included by the district

clerk in the record on appeal.

* %k %k 3k k

Committee Note
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Subdivisions (b)(1), (b)(3) and (¢). The times set in the former
rule at 10 days have been revised to 14 days. See the Note to Rule
26.

Rule 12. Docketing the Appeal; Filing a Representation
Statement; Filing the Record

* % k %k %

(b) Filing a Represeﬁtation Statement. Unless the court
of appeals designates another time, the attorney who
filed the notice of appeal must, within 16 14 days after
filing the notice, file a statement with the circuit clerk
naming the parties that the attorney represents on appeal.

k k %k k %k
Committee Note
Subdivision (b). The time set in the former rule at 10 days has

been revised to 14 days. See the Note to Rule 26.

Rule 15. Review or Enforcement of an Agency
Order—How Obtained; Intervention

* % %k k ¥k
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2 (b) Application or Cross-Application to Enforce an
3 Order; Answer; Default.
4 * % ¥ % X
5 (2) Within 20 21 days after the application for
6 , enforcement is filed, the respondent must serve on
7 the applicant an answer to the application and file
8 it with the clerk. If the respondent fails to answer
9 in time, the court will enter judgment for the relief
10 requested.
11 % %k %k k %k

Committee Note

Subdivision (b)(2). The time set in the former rule at 20 days
has been revised to 21 days. See the Note to Rule 26.

Rule 19. Settlement of a Judgment Enforcing an Agency

Order in Part
1 When the court files an opinion directing entry of
2 judgment enforcing the agency’s order in part, the agency
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must within 14 days file with the clerk and serve on each
other party a proposed judgment conforming to the opinion.
A party who disagrees with the agency’s proposed judgment
must within 7 10 days file with the clerk .and serve the agency
with a proposed judgment that the party believes conforms to
the opinion. The court will settle the judgment and direct

entry without further hearing or argument.

Committee Note

Rule 19 formerly required a party who disagreed with the
agency’s proposed judgment to file a proposed judgment “within 7
days.” Under former Rule 26(a), “7 days” always meant at least 9
days and could mean as many as 11 or even 13 days. Under current
Rule 26(a), intermediate weekends and holidays are counted.
Changing the period from 7 to 10 days offsets the change in
computation approach. See the Note to Rule 26.

Rule 25. Filing and Service
(a) Filing.

* % k k ¥k

- (2) Filing: Method and Timeliness.
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* %k k k %k

(B) A brief or appendix. A brief or appendix is
timely filed, however, if on or before the last
day for filing, it is:

(1) mailed to the clerk by First-Class Mail,
or other class of mail that is at least as
expeditious, postage prepaid; or

(i1) dispatched to a third-party commercial
carrier for delivery to the clerk within 3
catendar days. |

% % ¥ % %
(c) Manner of Service.
(1) Service may be any of the following:
* %k k %k %
(C) bythird-party commercial carrief for delivery

within 3 eatendar days; or

% % k % %

93



'FEDERAL RULES OF APPELLATE PROCEDURE 17

Committee Note
Under former Rule 26(a), short periods that span weekends or
holidays were computed without counting those weekends or
holidays. To specify that a period should be calculated by counting
all intermediate days, including weekends or holidays, the Rules used
the term “calendar days.” Rule 26(a) now takes a “days-are-days”
approach under which all intermediate days are counted, no matter

how short the period. Accordingly, “3 calendar days” in subdivisions
(a)(2)(B)(ii) and (c)(1)(C) is amended to read simply “3 days.”

Rule 26. Computing and Extending Time
k %k %k k %k

(c) Additional Time after Service. When a party is required
or permitted to act within a prescribed period after a paper is
served onv that party, 3 calendar days are added to the
prescribed period unless the paper is delivered on the date of
service stated in the proof of service. For purposes of this
Rule 26(c), a paper that is served electronically is not treated
as delivered on the date of service stated in the proof of
service.

Committee Note
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Subdivision (c). To specify that a period should be calculated
by counting all intermediate days, including weekends or holidays,
the Rules formerly used the term “calendar days.” Because new
subdivision (a) takes a “days-are-days” approach under which all
intermediate days are counted, no matter how short the period, “3
calendar days” in subdivision (c) is amended to read simply “3 days.”

Rule 27. Motions

1 (a) In General.

2 ‘ % % %k % %

3 (3) Response.

4 (A) Time to file. Any party may file a response

5 to a motion; Rule 27(a)(2) governs its

6 contents. The response must be filed within 8

7 10 days after service of the motion unless the

8 court shortens or extends the time. A motion

9 authorized by Rules 8, 9, 18, or 41 may be
10 granted before the 8=day 10-day period runs
11 only if the court gives reasonable notice to
12 the parties that it intends to act sooner.
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* ok ok k ok

(4) Reply to Response. Any reply to a response must
be filed within 5 7 days after service of the
response. A reply must not present matters that do

not relate to the response.

% %k %k k k¥

Committee Note

Subdivision (a)(3)(A). Subdivision (a)(3)(A) formerly required
that a response to a motion be filed “within 8 days after service of the
motion unless the court shortens or extends the time.” Prior to the
2002 amendments to Rule 27, subdivision (a)(3)(A) set this period at
10 days rather than 8 days. The period was changed in 2002 to reflect
the change from a time-computation approach that counted
intermediate weekends and holidays to an approach that did not.
(Prior to the 2002 amendments, intermediate weekends and holidays
were excluded only if the period was less than 7 days; after those
amendments, such days were excluded if the period was less than 11

- days.) Under current Rule 26(a), intermediate weekends and holidays

are counted for all periods. Accordingly, revised subdivision
(a)(3)(A) once again sets the period at 10 days.

Subdivision (a)(4). Subdivision (a)(4) formerly required that
a reply to a response be filed “within 5 days after service of the
response.” Prior to the 2002 amendments, this period was set at 7
days; in 2002 it was shortened in the light of the 2002 change in time-
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computation approach (discussed above). Under current Rule 26(a),
intermediate weekends and holidays are counted for all periods, and
revised subdivision (a)(4) once again sets the period at 7 days.

Rule 28.1. Cross-Appeals

* ok % k %
(f) Time to Serve and File a Brief. Briefs must be served

and filed as follows:

4 * % k % %
(4) the appellee’s reply brief, within 14 days after the
6 appellant’s response and reply brief is served, but
at least 3 7 days before argument unless the court,

for good cause, allows a later filing.

Committee Note

Subdivision (f)(4). Subdivision (f)(4) formerly required that the
appellee’s reply brief be served “at least 3 days before argument
unless the court, for good cause, allows a later filing.” Under former
Rule 26(a), “3 days” could mean as many as 5 or even 6 days. See
the Note to Rule 26. Under revised Rule 26(a), intermediate
weekends and holidays are counted. Changing “3 days” to “7 days”
alters the period accordingly. Under revised Rule 26(a), when a
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period ends on a weekend or holiday, one must continue to count in
the same direction until the next day that is not a weekend or holiday;
the choice of the 7-day period for subdivision (f)(4) will minimize
such occurrences.

Rule 30. Appendix to the Briefs

1 % %k k %k X
2 (b) All Parties’ Responsibilities.
3 (1) Determining the Contents of the Appendix. The
4 parties are encouraged to agree on the contents of
5 the appendix. In the absence of an agreement, the
6 - appellant must, within 46 14 days after the record
7 is filed, serve on the appellee a designation of the
8 | parts of the record the appellant intends to include
9 in the appendix and a statement of the issues the
10 appellant intends to preseht for review. The
11 appellee may, within 10 14 days after receiving the
12 designation, serve on the appellant a designation of
13 additional parts to which it wishes to direct the
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court’s attention. The appellant must include the
designated parts in the appendix. The parties must
not engage in unnecessary designation of parts of
the record, because the entire record is available to
the court. This paragraph applies also to a

cross-appellant and a cross-appellee.

* % % % %

Committee Note
Subdivision (b)(1). The times set in the former rule at 10 days
have been revised to 14 days. See the Note to Rule 26.
Rule 31. Serving and Filing Briefs

(a) Time to Serve and File a Brief.

2 (1) The appellant must serve and file a brief within 40
3 days after the record is filed. The appellee must
4 serve and file a brief within 30 days after the
5 appellant’s briefis served. The appellant may serve
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and file a reply brief within 14 days after service of

the appellee’s brief but a reply brief must be filed

at least 3 7 days before argument, unless the court,

for good cause, allows a later filing.

% ok % % %

Committee Note

Subdivision (a)(1). Subdivision (a)(1) formerly required that
the appellant’s reply brief be served “at least 3 days before argument,
unless the court, for good cause, allows a later filing.” Under former
Rule 26(a), “3 days” could mean as many as 5 or even 6 days. See
the Note to Rule 26. Under revised Rule 26(a), intermediate
weekends and holidays are counted. Changing “3 days” to *“7 days”
alters the period accordingly. Under revised Rule 26(a), when a
period ends on a weekend or holiday, one must continue to count in
the same direction until the next day that is not a weekend or holiday;
the choice of the 7-day period for subdivision (a)(1) will minimize
such occurrences.

Rule 39. Costs

% %k %k k ¥k

(d) Bill of Costs: Objections; Insertion in Mandate.

* % %k ok ok
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4 (2) Objections must be filed within 10 14 days after
5 service of the bill of costs, unless the court extends
6 the time.

7 % %k % k %

Committee Note
Subdivision (d)(2). The time set in the former rule at 10 days
has been revised to 14 days. See the Note to Rule 26.

Rule 41. Mandate: Contents; Issuance and Effective
Date; Stay

1 % %k k k %k

2 (b) When Issued. The court’s mandate must issue 7
3 catendar days after the time to file<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>