























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































II. Issues relating to prepayment of postage

Unlike the Supreme Court rule which it resembles, Rule 4(c) has always treated the
payment of postage in a different sentence than the one that states under what conditions an

inmate’s “notice is timely.” This raises the question whether prepayment of postage is a
condition of timeliness; Part II.A. considers this question.

Since the 1998 amendments, Rule 4(c)(1) has included three sentences: the first stating
when an inmate’s notice is timely; the second requiring use of a prison’s legal mail system if one
exists; and the third (which mentions prepayment of postage) stating a way in which “[t]imely
filing may be shown.” If an inmate falls within and complies with the second sentence, does the
third sentence’s reference to postage prepayment apply? Part IL.B. notes that two circuits
(including the Seventh) have answered this question in the negative.

Assuming that Rule 4(c) requires prepayment of postage in at least some circumstances,
what are the consequences of failure to comply with that requirement? Is the failure a
jurisdictional defect, and thus not subject to waiver? Or is it a violation of an inflexible claim-
processing rule, which can be waived by the other party’s failure to timely object? Part II.C
discusses these possibilities.

A. Does the rule require prepayment of postage when the institution has no legal
mail system?

As discussed in Part I1.B. below, some courts have held Rule 4(c)(1)’s third sentence
inapplicable to filings by inmates in institutions with legal mail systems. But when the
institution has no legal mail system, the third sentence is clearly apposite, and the question is
whether that sentence imposes a requirement that the inmate prepay the postage at the time he or
she deposits the notice in the prison mail system.?

The Seventh Circuit has held that it does impose such a requirement. In United States v.
Craig, the court dismissed an inmate’s notice of appeal as untimely because

[h]is affidavit states that he deposited the notice in the prison mail system on
. March 20, 2003, but not that he prepaid first-class postage. Rule 4(c)(1) requires

22 Part II.A. does not discuss the related but distinct question posed in the Ceballos-
Martinez case, where the postmark showed the notice actually was mailed by the prison prior to
the appeal deadline and the question was whether the inmate’s failure to submit the statement or
declaration described in the third sentence of Rule 4(c)(1) rendered the appeal untimely. Judge
Hartz’s critique of the outcome in Ceballos-Martinez is persuasive, but that issue is not the focus
of Judge Wood’s current suggestion to the Committee and, thus, is not treated in detail in this
memo.
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the declaration to state only two things; 50% is not enough. The postage
requirement is important: mail bearing a stamp gets going, but an unstamped
document may linger. Perhaps that is exactly what happened: Craig may have
dropped an unstamped notice of appeal into the prison mail system, and it took a
while to get him to add an envelope and stamp (or to debit his prison trust account
for one). The mailbox rule countenances some delay, but not the additional delay
that is inevitable if prisoners try to save 37¢ plus the cost of an envelope.

United States v. Craig, 368 F.3d 738, 740 (7th Cir. 2004) (empbhasis in original).”

Assuming that Rule 4(c)(1) does require prepayment of postage, the requirement should
not be that the inmate himself or herself has prepaid the postage, but only that (to quote the Rule)
the postage “has been prepaid.” In particular, if the prison has a legal obligation to pay the
postage for inmates’ legal mail,?* then the Rule should not be read to require prepayment by the
inmate (as opposed to by the prison).”

There will, however, be times when an inmate has no funds and can assert no legal right
to have the prison pay the postage.”® If the lack of postage prevents the notice from timely

2 Cf Hodges v. Frasier, No. 97-50917, 1999 WL 155667, at *1 (5th Cir. Mar. 10, 1999)
(unpublished opinion) (“Hodges failed to file timely objections to the magistrate judge's report
and recommendation. The objections were timely mailed but were returned because of
insufficient postage.... [T]he ‘mailbox rule’ does not relieve a prisoner from doing all that he can
reasonably do to ensure that the clerk of court receives documents in a timely manner.... Failure
to place proper postage on outgoing prison mail does not constitute compliance with this
standard.”).

2 Cf. Ingram, 507 F.3d at 644 n.7 (“Pursuant to a 1981 consent decree, Stateville is
obligated to provide appropriate envelopes and pay for postage for all legal mail of the
inmates.”).

3 See Ingram, 507 F.3d at 645 (“The statement in Rule 4(c)(1) that ‘first-class postage
has been prepaid’ encompasses the notion that the postage has actually been prepaid, either by
the prisoner or by the institution.”). '

26 Rush, one of the petitioners in Ingram, lacked funds to pay for postage and had not yet
secured a loan from the prison at the time he deposited his notice of appeal in the prison mail
system. The court, reasoning that “[a]lthough prisoners have right of access to courts, they do
not have right to unlimited free postage,” held that “[p]ostage was not prepaid at the time of
deposit because Rush did not secure his right to an exemption for a loan from the warden.” 507
F.3d at 645.
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proceeding through the mail,”’ then the current Rule can be read to provide that the inmate’s
failure to prepay the postage precludes the inmate from showing timely filing.

One might argue that this result is correct. As the Craig court noted, failure to prepay the
postage will add to the delay created by the prison mailbox rule. And as a point of comparison, if
a non-incarcerated litigant who chooses to file a notice of appeal by mail fails to prepay the
requisite postage, and the notice of appeal arrives after the appeal deadline, the litigant’s appeal
will be time-barred”® unless the litigant qualifies for, and convinces the district court to provide,
an extension of time on the basis of excusable neglect or good cause.”

On the other hand, the inmate’s situation is distinguishable from that of the non-
incarcerated litigant in two ways: The inmate may lack ways to make money to pay for the
postage, and the inmate cannot use the alternative of walking to the courthouse and filing the
notice of appeal by hand. Cf. Houston, 487 U.S. at 271 (“Other litigants may choose to entrust

27 If a postmark dated on or before the deadline for taking an appeal shows that the notice
timely proceeded through the mail, then the postmark itself ought to demonstrate that the inmate
qualifies for the prison mailbox rule. See Part .B. above, discussing Judge Hartz’s argument to
that effect in his dissent from the denial of rehearing en banc in Ceballos-Martinez.

? See, e.g., 16A Federal Practice & Procedure § 3949.1 (“Deposit of the notice of appeal
in the mail ordinarily is not enough if the notice is not actually received in the clerk's office
within the designated time.”).

®  Ramseur v. Beyer, though it did not involve a failure to prepay postage, provides a
possible analogy:

Ramseur's notice of appeal was mailed on April 10th, a full six days before the
30-day time period expired. Yet it was not “filed” until April 23rd, thirteen days
later. Ramseur asserts that this delay was inexplicable and thus qualifies as
excusable neglect. We agree. Because his notice of appeal was filed only seven
days late, granting Ramseur an extension does not raise overall fairness concerns.
More importantly, the delay was not attributable to counsel's bad faith. Rather,
Ramseur's notice of appeal was untimely despite counsel's diligent efforts at
compliance. By mailing the notice of appeal on April 10th, Ramseur's counsel
reasonably believed that it would be filed within the 30-day time period. Further,
counsel, upon learning of the delay, acted expeditiously to cure it, by promptly
moving for an extension under Rule 4(a)(5).

Ramseur v. Beyer, 921 F.2d 504, 506 (3d Cir. 1990). Similarly, one can imagine a situation
involving the failure to prepay postage that might involve excusable neglect. For example, the
litigant might affix what he or she believes to be the correct amount of first-class postage but the
actual first-class rate is a few pennies higher, leading the post office to reject the mailing.
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their appeals to the vagaries of the mail ... but only the pro se prisoner is forced to do so by his
situation.”).

B. Does the rule require prepayment of postage when the institution has a legal
mail system and the inmate uses that system?

Rule 4(c)(1) mentions prepayment of first-class postage in its third sentence: “Timely
filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized
statement, either of which must set forth the date of deposit and state that first-class postage has
been prepaid.” The placement of the reference to postage prepayment in the third sentence — and
not elsewhere — in Rule 4(c)(1) raises the question of whether postage prepayment is required
when an inmate comes within Rule 4(c)(1)’s second sentence by using the prison’s legal mail
system.

The Seventh Circuit has held that Rule 4(c)(1) does not require postage prepayment when
a prisoner uses the prison’s legal mail system. In such an instance, the inmate comes within Rule
4(c)(1)’s second sentence, which provides that “[i]f an institution has a system designed for legal
mail, the inmate must use that system to receive the benefit of this rule.” In Ingram v. Jones, 507
F.3d 640 (7th Cir. 2007), Ingram ““admittedly failed to affix first-class postage” when he
deposited his notice of appeal in the prison’s legal mail system. Id. at 642. But the court held his
appeal timely, reasoning that “he satisfies the second sentence of Rule 4(c)(1) and [thus] receives
the benefit of the Rule, without our consideration of the third sentence.” Id. at 644.

The Tenth Circuit has expressed a similar reading of Rule 4(c)(1):

The Rule has the following structure. The first sentence establishes the mailbox
rule itself (i.e., a notice of appeal is timely filed if given to prison officials prior to
the filing deadline). The second sentence is written as a conditional statement,
stating that if the prison has a legal mail system, then the prisoner must use it as
the means of proving compliance with the mailbox rule. The third sentence
applies to those instances where the antecedent of the second sentence is not

- satisfied (i.e., where there is not a legal mail system).

United States v. Ceballos-Martinez, 387 F.3d 1140, 1144 (10th Cir. 2004).

One might quibble with the Ceballos-Martinez court’s reasoning, because the court relies
in large part on its view of the “structure” of Rule 4(c)(1). A possible problem with relying on
the provision’s structure is that the third sentence (concerning the declaration or statement) dates
from the 1993 amendments, but the second sentence (concerning the legal mail system) was
added by the 1998 amendments. Thus, at least as to the period of time between the effective
dates of the 1993 and 1998 amendments, the Ceballos-Martinez court’s “structural” rationale
would have been unavailable. A better explanation might be that when an inmate uses an
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institution’s legal mail system, the system will be designed to provide proof of the date of
deposit, and thus Rule 4(c)(1)’s third sentence — which concerns how “[t]imely filing may be
shown” — need not come into play since the legal mail log itself will show whether the filing was
timely.*

The Ingram court’s approach thus seems reasonable; but it is not inevitable that all
circuits will adopt this approach. Some circuits may in the future hold that even when the inmate
uses the prison’s legal mail system, the inmate must submit the declaration or statement showing
that postage was prepaid. And even within a circuit that takes Ingram’s approach, an inmate
might rely on that approach to his or her detriment, if the inmate is mistaken in his or her belief
that the relevant prison’s system qualifies as a “legal mail” system under Rule 4(c)(1). For these
reasons, the Tenth Circuit provided “[a] word of caution” in a decision that post-dates Ceballos-
Martinez: '

[A]lthough an inmate seeking to take advantage of the mailbox rule must use the
prison's legal mail tracking system where one is in place, it would be unwise to
rely solely on such a system. If an inmate relying on a prison legal mail system
later learns that the prison's tracking system is inadequate to satisfy the mailbox
rule, it would be best if an alternative notarized statement or perjury declaration
establishing timely filing were already in place. Therefore, although inmates with
an available legal mail system should assert in their filings that they did use that
legal system, they would be wise, at least for the sake of thoroughness, to also
include a notarized statement or perjury declaration attesting to the date of
transmission and stating that postage has been prepaid.

Price v. Philpot, 420 F.3d 1158, 1166 (10th Cir. 2005). The Price court suggested that the
Ceballos-Martinez court’s view might not persist: “Although dicta in Ceballos-Martinez
suggests that in this Circuit a notarized statement or perjury declaration is required only in the
case of an inmate who does not have access to a legal mail system ..., a future case may hold
otherwise.” Price, 420 F.3d at 1166 n.7.

C. When the rule requires prepayment of postage, is that requirement
jurisdictional?

If a court considers postage-prepayment a requisite to timeliness under Rule 4(c)(1), that
court might conclude that prepayment of postage under the current Rule 4(c)(1) is a jurisdictional

0 Cf United States v. Craig, 368 F.3d 738, 740 (7th Cir. 2004) (noting that use of a
prison’s legal mail system “provides verification of the date on which the notice was
dispatched”); 1998 Committee Note to Appellate Rule 4(c) (“Some institutions have special
internal mail systems for handling legal mail; such systems often record the date of deposit of
mail by an inmate, the date of delivery of mail to an inmate, etc.”).
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requirement rather than a non-jurisdictional claim-processing rule.*’ The rulemakers, however,
could alter such a result.

Prior to the Supreme Court’s decisions in Kontrick v. Ryan, 540 U.S. 443 (2004), and
Eberhart v. United States, 546 U.S. 12 (2005) (per curiam), it could have made sense to treat a
postage-prepayment requirement set by Rule 4(c)(1)* as a jurisdictional prerequisite.”” After all,
if one views the prepayment of postage as critical to the application of the prison mailbox rule,
then one views postage prepayment as critical to timely filing of the notice of appeal. And timely
filing of the notice was widely considered, prior to Kontrick and Eberhart, as a jurisdictional
requirement. See, e.g., United States v. Robinson, 361 U.S. 220, 229 (1960) (“[Criminal] Rule
45(b) says in plain words that ‘* * * the court may not enlarge * * * the period for taking an
appeal.’ The courts have uniformly held that the taking of an appeal within the prescribed time is
mandatory and jurisdictional.”).

3! A different possibility is that a court might apply Rule 3(a)(2)’s directive that “[a]n
appellant's failure to take any step other than the timely filing of a notice of appeal does not affect
the validity of the appeal, but is ground only for the court of appeals to act as it considers
appropriate, including dismissing the appeal.” I do not discuss this possibility in the text,
because I assume that if a court reads Rule 4(c)(1) to require prepayment of postage as a
prerequisite to timely filing under the prison mailbox rule, then such a court would be likely to
view prepayment of postage as part of the “timely filing of a notice” rather than as an “other”
step that can be excused under Rule 3(a)(2).

32 This discussion assumes, for purposes of argument, that Rule 4(c)(1) does require
prepayment of postage. -

3 For example, the Eighth Circuit’s discussion in Porchia v. Norris suggests such a
view:

The requirements of Rule 4 are mandatory and jurisdictional, and thus we
may not lightly overlook a potential timing defect.... In the ordinary case, a party
desiring to proceed in federal court bears the burden of establishing the court's
jurisdiction....

Porchia has failed to carry his burden in this instance. Porchia has not
explained whether his corrections facility has a separate legal mailing system. He
has not indicated whether he used such a mailing system, if indeed the prison
operates one. He did not attach an affidavit or a notarized statement setting forth
the date of deposit into the prison mail system, and attesting that first-class
postage has been prepaid.

Porchia v. Norris, 251 F.3d 1196, 1198 (8th Cir. 2001).
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As the Committee is aware, Kontrick criticized the Robinson Court’s use of the phrase
“mandatory and jurisdictional.” “Clarity would be facilitated,” the Kontrick Court explained, “if
courts and litigants used the label ‘jurisdictional’ not for claim-processing rules, but only for
prescriptions delineating the classes of cases (subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court's adjudicatory authority.” Kontrick, 540 U.S. at 454-
55. Then, in Eberhart, a unanimous Court reinterpreted Robinson:

Robinson is correct not because the District Court lacked subject-matter
Jjurisdiction, but because district courts must observe the clear limits of the Rules
of Criminal Procedure when they are properly invoked. ... Robinson has created
some confusion because of its observation that “courts have uniformly held that
the taking of an appeal within the prescribed time is mandatory and
Jurisdictional.”....

As we recognized in Kontrick, courts “have more than occasionally used
the term ‘jurisdictional’ to describe emphatic time prescriptions in rules of court.”
.... The resulting imprecision has obscured the central point of the Robinson
case-that when the Government objected to a filing untimely under Rule 37, the
court's duty to dismiss the appeal was mandatory. The net effect of Robinson,
viewed through the clarifying lens of Kontrick, is to admonish the Government
that failure to object to untimely submissions entails forfeiture of the objection,
and to admonish defendants that timeliness is of the essence, since the
Government is unlikely to miss timeliness defects very often.**

More recently still, the Court in Bowles v. Russell, 127 S. Ct. 2360 (2007), held that Rule
4(a)(6)’s 14-day time limit on reopening the time to take a civil appeal is mandatory and
jurisdictional. The Bowles Court focused on the fact that the 14-day time limit is set not only in
Rule 4(a)(6) but also in 28 U.S.C.§ 2107(c). The Court cited a string of cases stating that appeal
time limits are “mandatory and jurisdictional,” as well as a couple of 19th-century cases
viewing statutory appeal time limits as jurisdictional.”® The majority acknowledged that a
number of the cases that characterized appeal time limits as “mandatory and jurisdictional” had
relied on United States v. Robinson, and that it had in recent decisions “questioned Robinson’s
use of the term ‘jurisdictional’”’; but the majority maintained that even those recent cases “noted

% Eberhart, 546 U S. at 17-18.

3 Bowles, 127 S. Ct. at 2363-64 (citing Griggs v. Provident Consumer Disc. Co., 459
U.S. 56, 61 (1982) (per curiam); Hohn v. United States, 524 U.S. 236, 247 (1998); Torres v.
Oakland Scavenger Co., 487 U.S. 312, 314-315 (1988); and Browder v. Director, Dep 't of
Corrs., 434 U.S. 257, 264 (1978)).

3 Bowles, 127 S. Ct. at 2364 (citing Scarborough v. Pargoud, 108 U.S. 567, 568 (1883),
and United States v. Curry, 6 How. 106, 113 (1848)).
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the jurisdictional significance of the fact that a time limit is set forth in a statute,” and it stated
that “[r]egardless of this Court's past careless use of terminology, it is indisputable that time
limits for filing a notice of appeal have been treated as jurisdictional in American law for well
over a century.”’ The majority thus concluded that “[j]urisdictional treatment of statutory time
limits makes good sense.... Because Congress decides whether federal courts can hear cases at
all, it can also determine when, and under what conditions, federal courts can hear them.”*

It makes sense for the Committee to consider Bowles’s implications for the prison
mailbox rule. An initial question might be whether the rulemakers have authority to adopt a rule
like Rule 4(c)(1) if — as Bowles holds — statutory appeal time limits are jurisdictional.
Fortunately, that question has already been answered by the Court’s reasoning in Houston.
Although Houston was decided well prior to the Bowles decision, the Houston Court addressed
and rejected the argument that the statutory nature of the Section 2107 civil appeal deadline
deprived the Court of authority to adopt a “prison mailbox” rule:

Respondent stresses that a petition for habeas corpus is a civil action ... and that
the timing of the appeal here is thus ... subject to the statutory deadline set out in
28 U.S.C. § 2107. But, as relevant here, § 2107 merely provides:

“[N]o appeal shall bring any judgment, order or decree in an action, suit or
proceeding of a civil nature before a court of appeals for review unless notice of
appeal is filed, within thirty days after the entry of such judgment, order or
decree.”

The statute thus does not define when a notice of appeal has been “filed” or
designate the person with whom it must be filed, and nothing in the statute
suggests that, in the unique circumstances of a pro se prisoner, it would be
inappropriate to conclude that a notice of appeal is “filed” within the meaning of
§ 2107 at the moment it is delivered to prison officials for forwarding to the clerk
of the district court.

Houston, 487 U.S. at 272.

Houston of course concerned the adoption of a judicially-crafted prison mailbox rule, but
its reasoning also supports the conclusion that the rulemakers possess authority to adopt such a
rule: Section 2107 sets a time limit for filing, but does not define when filing occurs or with
whom the notice of appeal must be filed. Thus, the longstanding view that the rulemakers lack

37 See Bowles, 127 S. Ct. at 2364 & n.2 (discussing United States v. Robinson, 361 U.S.
220, 229 (1960); Kontrick v. Ryan, 540 U.S. 443 (2004); and Eberhart v. United States, 546 U.S.
12 (2005) (per curiam)).

3% Bowles, 127 S. Ct. at 2365.

-16-

349



authority to alter the courts’ subject matter jurisdiction (absent a specific statutory delegation of
authority for that purpose) poses no obstacle to the adoption of a prison mailbox rule such as
Rule 4(c)(1). '

Having concluded that Rule 4(c)(1) is valid, it remains for us to ask whether that Rule’s
requirements are jurisdictional. A number of courts have held, post-Bowles, that appeal-time
requirements set only by Rule and not by statute are not jurisdictional.** A Rule 4(c)(1) postage-
prepayment requirement could thus be regarded as a claim-processing rule rather than a
jurisdictional requirement. But it is not clear that courts will uniformly adopt the view that all
non-statutory, rule-based requirements are for that reason non-jurisdictional.

Some courts have reasoned that when Rule 4 fills in details concerning the nature of the
appeal-time deadline in Section 2107, those gap-filling provisions in Rule 4 themselves take on
jurisdictional status. Thus, although Rule 4(a)(4)’s tolling provisions are absent from Section
2107, the Ninth Circuit has held that the time limits incorporated by Rule 4(a)(4)(A)’s reference
to “timely” tolling motions must be jurisdictional (if Rule 4(a)(4)(A) is actually to be effective in
tolling Section 2107's jurisdictional appeal time limits): :

Bowles does not specifically discuss Fed. R.App. P. 4(a)(4), the tolling provision
relevant here. The government argues that “Rule 4(a) does not incorporate a
statutory time limit in its provision of tolling for Rule 59(e) or Rule 60 motions”
and therefore that any failure to comply with the rule should be immunized
against belated attack. However, although Fed. R.App. P. 4(a)(4) does not contain
language from 28 U.S.C. § 2107, which lacks a tolling provision, the Supreme
Court's decision in Bowles suggests that the same characterization applies: “Today
we make clear that the timely filing of a notice of appeal in a civil case is a
jurisdictional requirement.” /d.

And even if Bowles did not settle the matter with respect to Fed. R.App. P.
4(a)(4), we could not consider the underlying order granting the Rule 41(g)
motion. In order to accept the government's argument, we would have to grant the
jurisdictional benefit of tolling while denying the tolling rule's jurisdictional
significance. We cannot defeat logic or text in this manner. If Fed. R.App. P.
4(a)(4) is jurisdictional, the government's motion does not qualify for tolling
because it was filed outside the time frame specified in that rule. See Fed. R.App.
P. 4(a)(4)(iv), (vi) (permitting tolling for such motions only if they are filed within
- 10 days of entry of judgment). If Fed. R.App. P. 4(a)(4) is non jurisdictional,

* Examples are the defendant’s deadline for taking a criminal appeal under Rule
4(b)(1)(A), see United States v. Martinez, 496 F.3d 387, 388 (5th Cir. 2007); United States v.
Garduno, 506 F.3d 1287, 1290-91 (10th Cir. 2007), and Rule 4(b)(4)’s authorization of
extensions of criminal appeal time for excusable neglect of good cause, see Garduno, 506 F.3d at
1290-91. '
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satisfaction of that provision (or forfeiture of a claim that the government failed to
satisfy it) would not enable us to ignore the jurisdictional 60-day rule of Fed.
R.App. P. 4(a)(1). See Bowles, 127 S.Ct. at ----, Slip Op. at 8. Under either
interpretation of Fed. R.App. P. 4(a)(4), the government's notice of appeal was
untimely as to Judge Cooper's underlying order granting the Rule 41(g) motion
and must be dismissed for lack of jurisdiction.

United States v. Comprehensive Drug Testing, Inc., 513 F.3d 1085, 1100-01 (9th Cir. 2008)
(empbhasis in original) (footnotes omitted).*

Likewise, though the 150-day cap set by Civil Rule 58 and Appellate Rule 4(a)(7)(A)(ii)
— for instances when a separate document is required but never provided — does not appear in
Section 2107,* the Ninth Circuit has reasoned that the cap is jurisdictional:

28 U.S.C. § 2107(a) and Federal Rule of Appellate Procedure 4(a)(1) require that
a notice of appeal be filed in a civil case "within 30 days after the judgment or
order appealed from is entered." Fed. R.App. P. 4(a)(1)(A). Because the district
court did not enter judgment on the order to compel arbitration, CCI had 180 days
to appeal the order. See Fed. R.App. P. 4(a)(7)(A)(ii); see also Bowles v. Russell,
--- U.S. ----, 127 S.Ct. 2360, 2363, 168 L.Ed.2d 96 (2007) (stating that "the taking
of an appeal within the prescribed time is mandatory and jurisdictional" (internal
quotation marks omitted)).

CCl filed its first notice of appeal of the district court's order compelling
arbitration on May 16, 2005, 287 days after the order was entered on August 2,
2004. This is well beyond the 180 days allowed by Federal Rule of Appellate
Procedure 4(a)(7)(A)(ii). CCI's appeal of the district court's order compelling
arbitration is untimely, and we lack jurisdiction to hear the appeal of that issue.

Comedy Club, Inc. v. Improv West Associates, 514 F.3d 833, 841-42 (9th Cir. 2007) (as amended
Jan. 23, 2008).

It is thus possible that a court which reads Rule 4(c)(1) to set prepayment of postage as a |
prerequisite to a timely appeal could conclude, post-Bowles, that the postage-prepayment
requirement is jurisdictional (at least with respect to civil appeals). That conclusion is not

% By contrast, the Sixth Circuit panel majority in National Ecological Foundation v.
Alexander, 496 F.3d 466, 476 (6th Cir. 2007), held that “where a party forfeits an objection to the
untimeliness of a Rule 59(e) motion, that forfeiture makes the motion ‘timely’ for the purpose of
Rule 4(a)(4)(A)(iv).”

1 Section 2107 simply sets an appeal deadline of “thirty days after the entry of” the
relevant judgment, order or decree; it does not define “entry.”
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inevitable, however; some courts might instead reason that a requirement set only in Rule 4(c)
and not in any statute is not, under Bowles, jurisdictional. In any event, because Rule 4(c)
constitutes permissible gap-filling by the rulemakers, the rulemakers have authority to alter Rule
4(c)’s requirements. Thus, it would be possible to amend Rule 4(c) to provide that failure to
prepay postage is not always fatal to timeliness. For example, the rule might be amended to
excuse failure to prepay postage if the inmate has no money with which to pay the postage and no
right to require the prison to pay it.

III. Conclusion

Published opinions intepreting Rule 4(c)(1) are relatively rare; most decisions applying
the prison mailbox rule are unpublished and nonprecedential. But the caselaw discussed in this
memo suggests that courts may disagree about whether Rule 4(c)(1) always requires prepayment
of postage as a condition of timely filing under the prison mailbox rule, and, if so, whether that
requirement is jurisdictional. A lack of clarity on such matters is undesirable, since failure to
comply with a jurisdictional requirement is fatal to an appeal, and even a non-jurisdictional
requirement can doom an appeal when an objection is properly raised. If the Committee feels
that an amendment to Rule 4(c)(1) is desirable, Bowles would appear to pose no barrier to further
rulemaking concerning the contours of the prison mailbox rule.

Encls.
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MEMORANDUM

DATE: March 13, 2008
TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-B

A Judge Alan D. Lourie of the U.S. Court of Appeals for the Federal Circuit has expressed
concern that litigants are abusing the cross-appeal briefing length limits set by Appellate Rule
28.1(e), and he asks the Committee to consider amending the Rule to eliminate such abuses. A
copy of Judge Lourie’s February 7, 2008 letter to Judge Stewart is enclosed. Also enclosed is a
March 11, 2008 letter from Fritz Fulbruge summarizing appellate clerks’ views concerning the
practicability of enforcing a provision such as that suggested by Judge Lourie.

Part I of this memo describes Rule 28.1(¢)’s length limits and summarizes Judge Lourie’s
concerns and proposal. Part II discusses possible arguments for and against the proposal.

L. Existing length limits and Judge Lourie’s proposed amendment

Appellate Rule 28.1, which took effect December 1, 2005, governs briefing in situations
involving cross-appeals. Rule 28.1(c) provides that there will be four briefs: (1) appellant’s’
principal brief, (2) appellee’s principal and response brief, (3) appellant’s response and reply
brief, and (4) appellee’s reply brief. Concerning length limitations, Rule 28.1(e) sets page limits
and (alternatively) type-volume limits as follows:

° Appellant’s principal brief:
o 30 pages, or
o 14,000 words, or
o) 1,300 lines of text

° Appellee’s principal and response brief:
o 35 pages, or
o 16,500 words, or

' Rule 28.1(b) sets as default rules that (1) the first party to file a notice of appeal is
designated the “appellant,” and (2) if parties file notices of appeal on the same day, the plaintiff
in the proceeding below is the “appellant.”
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o 1,500 lines of text

° Appellant’s response and reply brief:
o 30 pages, or ‘
o 14,000 words, or
o 1,300 lines of text

L Appellee’s reply brief:
o 15 pages, or
o 7,000 words, or
o 650 lines of text.

The Committee Note explains that the Rule “permits the appellee's principal and response
brief to be longer than a typical principal brief on the merits because this brief serves not only as
the principal brief on the merits of the cross-appeal, but also as the response brief on the merits
of the appeal.” Similarly, the Rule “permits the appellant's response and reply brief to be longer
than a typical reply brief because this brief serves not only as the reply brief in the appeal, but
also as the response brief in the cross-appeal.”

Though the Rule thus enlarges the permitted length of the principal-and-response brief
and the response-and-reply brief to account for the fact that such briefs serve a double function,
the Rule does not allocate the permitted length as between the two components. This forms the
root of Judge Lourie’s concern. He describes instances in which the combined briefs devote
almost all of the permitted.length to a discussion of the appeal, and use a relatively tiny amount
of space to discuss the cross-appeal. He argues that this allows litigants improperly to expand
their discussion of issues relating to the appeal. He also suggests that “it may well be that some
cross-appeals are filed precisely in order to gain added word count for responding to a principal
appeal.”

Judge Lourie suggests that his concerns could be addressed by “insert[ing] into the rule a
proviso that in an appeal containing a cross-appeal, no more than 14,000 words in a second brief
may be devoted to the subject matter of a principal appeal,” and that “no more than 7,000 words
in a third brief in such a case may be devoted to the subject matter of the main appeal.” Judge
Lourie does not suggest specific wording for the proposal; one way to word such an amendment

2 In theory, Judge Lourie’s concerns could alternatively be addressed by requiring
separate briefing on the appeal and the cross-appeal. However, Judge Lourie does not make such
a suggestion, and the Committee rejected that possibility during its consideration of the proposal
that led to the adoption of Rule 28.1. See, e.g., Minutes of Spring 2002 Meeting of Advisory
Committee on Appellate Rules, April 22, 2002, at 8 (noting DOJ’s view that requiring separate
briefing “would significantly increase the number of pages that would have to be drafted by
parties and considered by courts and create problems regarding cross-references and other
matters”).

2-
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might be as follows:

Rule 28.1. Cross-Appeals

(e) Length.

(1) Page Limitation. Unless it complies with Rule 28.1(e)(2) and (3), the
appellant's principal brief must not exceed 30 pages; the appellee's principal and
response brief, 35 pages (of which no more than 30 pages may discuss subject
matter unrelated to the cross-appeal); the appellant's response and reply brief, 30

pages (of which no more than 15 pages may discuss subject matter unrelated to
the cross-appeal); and the appellee's reply brief, 15 pages.

(2) Type-Volume Limitation.

(A) The appellant's principal brief orthe-appettant'sresponse-and-repty
brief-is acceptable if:

(i) it contains no more than 14,000 words; or

(ii) it uses a monospaced face and contains no more than 1,300
lines of text. ‘

(B) The appellee's principal and response brief is acceptable if:

(1) it contains no more than 16,500 words (of which no more than

14,000 words may discuss subject matter unrelated to the cross-
appeal); or

(ii) it uses a monospaced face and contains no more than 1,500
lines of text (of which no more than 1,300 lines may discuss
subject matter unrelated to the cross-appeal).

(C) The appellant's response and reply brief is acceptable if:
(i) it contains no more than 14,000 words (of which no more than

7.000 words may discuss subject matter unrelated to the
cross-appeal); or

(ii) it uses a monospaced face and contains no more than 1,300
lines of text (of which no more than 650 lines may discuss subject

3-
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matter unrelated to the cross-appeal).

(D) The appellee's reply brief is acceptable if it contains no more than half
of the type volume specified in Rule 28.1(€)(2)(A).

* * *

IL. Assessing the proposed amendment

Judge Lourie’s concern seems well-founded in the sense that when extra length is
permitted because there is a cross-appeal, the extra length ought to be used for purposes of
litigating the issues relating to the cross-appeal — not to gain additional pages for use in
discussing issues that relate only to the appeal. And it certainly would be improper for a litigant
to file a cross-appeal solely for the purpose of obtaining extra pages for use in litigating issues
relating to the appeal.

It might be questioned, though, how likely it is that a litigant would file a cross-appeal in
order to gain extra space. The cross-appeal would provide such a litigant with an opportunity for
at most five extra pages® of briefing on issues unrelated to the cross-appeal;* meanwhile, by
taking the cross-appeal, the cross-appellant would have provided his or her opponent with an
opportunity for up to fifteen extra pages of briefing on issues unrelated to the cross-appeal.
Concededly, it is theoretically possible to imagine ways in which a litigant could flip these
numbers around: The litigant, anticipating that the opponent will take an appeal, could file a
notice of appeal early so as to be deemed the “appellant” (thus getting the fifteen extra pages of
briefing space by virtue of their opponent’s cross-appeal). Or, likewise, a plaintiff, learning that
the defendant has filed a notice of appeal, could file a notice of appeal the same day so as to be
deemed the “appellant.” But neither of those stratagems would be foolproof, since both hinge on
Rule 28.1(b)’s definition of the “appellant” and that definition can be altered by, inter alia, court
order.’” Moreover, there exist a number of means for deterring (or otherwise addressing)
frivolous appeals (including frivolous cross-appeals). The opponent can move to dismiss the

3 For purposes of simplicity I am using pages as the unit of measure here; but the same
point could be made using either words or lines as the relevant unit.

* 1 do not count the appellee-cross-appellant’s 15-page reply brief in this calculation,
because that brief “must be limited to the issues presented by the cross-appeal.” Appellate Rule
28.1(c)(4).

> Rule 28.1(b) provides: “The party who files a notice of appeal first is the appellant for
the purposes of this rule and Rules 30 and 34. If notices are filed on the same day, the plaintiff in
the proceeding below is the appellant. These designations may be modified by the parties'
agreement or by court order.”

-4-
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appeal;® sanctions can be sought against the offending litigant and its counsel (for example, under
Appellate Rule 38);" and/or sanctions can be sought against counsel under 28 U.S.C. § 1927.°

In addition, the feasibility of Judge Lourie’s proposal is unclear. The Advisory
Committee considered that question back in 2002, when it was discussing the proposal that led to
the adoption of Rule 28.1:

A member asked whether two separate word limits could apply to Brief Three
[i.e., the appellant’s response and reply brief]. The cross-appeal may raise only a
minor issue, one that the appellant/cross-appellee could easily address in 1000
words. In this situation, the appellant/cross-appellee is essentially allowed to file a
13,000-word reply brief. Other members thought it impracticable to try to assign
word limits to portions of Brief Three, as it is often difficult to distinguish which
part of Brief Three is responding to the cross-appeal and which part is replying to
Brief Two's response to the appeal. Mr. Fulbruge said that the clerks would have
difficulty enforcing such a rule.’

The enclosed letter from Fritz Fulbruge summarizing the results of his recent survey of the
appellate clerks indicates that the other clerks echo Fritz’s prediction concerning the difficulty of
enforcing such a provision.

In sum, though the concern that Judge Lourie identifies is a legitimate one, the magnitude

of the problem might be questioned and the feasibility of the proposed solution is in some doubt.

Encls.

6 See, e.g., United States v. Mason, 343 F.3d 893, 894 (7th Cir. 2003) (“Rule 27 of the
Federal Rules of Appellate Procedure, which governs motions in appeal proceedings, does not
specify when a motion to dismiss can be filed; and appellees are urged to move to dismiss
frivolous appeals before briefing, in order to save the parties' money and the court's time.”).

7 Appellate Rule 38 provides: “If a court of appeals determines that an appeal is
frivolous, it may, after a separately filed motion or notice from the court and reasonable
opportunity to respond, award just damages and single or double costs to the appellee.”

¥ Section 1927 provides: “Any attorney or other person admitted to conduct cases in any
court of the United States or any Territory thereof who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the court to satisfy personally the excess costs,
expenses, and attorneys' fees reasonably incurred because of such conduct.”

’ Minutes of Spring 2002 Meeting of Advisory Committee on Appellate Rules, April 22,
2002, at 9.
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Hnited Btates Tourt of Appeals
for the Hederal Cirouit

@humbers of 717 Madison Place, N.J.
(_Ala.n @. Tourie Washington, B.A. 20439
@irenit Judge (202) 633-5851

February 7, 2008

Honorable Carl E. Stewart
Chairman
Advisory Committee on Appellate Rules
United States Court of Appeals
for the Fifth Circuit
2299 United States Courthouse
300 Fannin Street
Shreveport, LA 71101

Dear Judge Stewart:

| write to you in your capacity as Chairman of the Advisory Committee
on Appellate Rules. My concern is the amendment of the word count rule
several years ago in which, in cases of cross-appeals, the word count for
the second brief, appellee’s brief in response to the principal appeal and
principal brief on the cross-appeal, was increased from 14,000 to 16,500,
and for the third brief, appellants’ reply brief in the principal appeal and
response to the cross-appeal, from 7,000 to 14,000. My observation is that
the change in the rules is being abused, in contravention of the spirit of the
amendments.

An example is as follows: in a case recently before our court, the
second brief containing the appellee’s response to the principal appeal and
his first brief on the cross-appeal contained 16,488 words, for a total of 72
pages, in accordance with the new rule. The subject matter of the cross-
appeal, however, consisted of 2 pages, which one can estimate consumed
about 460 words. Thus, whereas the increase in word count was intended
to accommodate the need to address the cross-appeal in addition to
defending against the principal appeal, in our example about 16,000 words
were devoted to the main appeal. That was not what the change was
intended to accomplish or permit. A response brief to a principal appeal
should not exceed 14,000 words.
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Honorable Carl E. Stewart | -2- February 7, 2008 |

Moreover, continuing with my example, the third brief, intended to
reply on the main appeal and to respond on the cross-appeal, contained
12,899 words in 56 pages, of which 4 pages were devoted to the cross-
appeal, perhaps about 920 words on the cross-appeal, hence almost
12,000 on the main appeal. A reply brief by an appellant should be limited
to 7,000 words. It goes without saying that the cross-appeal was rather
 minor, leading to the suspicion that it was a ruse intended to permit an
invalid expansion of word count for the main appeal. In fact, it may well be
that some cross-appeals are filed precisely in order to gain added word
count for responding to a principal appeal. The current rule may even
encourage that behavior.

We have seen this before; the above example is not rare. Another
recent one also involved a minor cross-appeal. While the second brief did
not consume a large word count, the third brief, the reply by the appellant
on the main appeal and the response on the cross-appeal, contained
12,260 words and 54 pages, of which only 7 pages addressed the minor
cross-appeal. Thus, appellant was able to use approximately 10,670
words, rather than 7,000, to reply on his principal appeal.

A remedy for this abuse may be simply to insert into the rule a
proviso that in an appeal containing a cross-appeal, no more than 14,000
words in a second brief may be devoted to the subject matter of a principal
appeal. Additionally, no more than 7,000 words in a third brief in such a
case may be devoted to the subject matter of the main appeal.

| Such an amendment would restore word count to the real purpose
that the amendments were intended to accomplish and prevent abuse by
counsel.
I hopé the committee will consider this proposal.
Sincerely,

[M%/Qﬁm‘

Alan D. Lourie
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK
CHARLES R. FULBRUGE III TEL. 504-310-7654
CLERK OF COURT 600 S. MAESTRI PLACE
: NEW ORLEANS, LA 70130
March 11, 2008

Professor Catherine T. Struve

University of Pennsylvania
Law School

3400 Chestnut Street

Philadelphia, PA 19104

Re: Question regarding briefs in cross-appeals
Dear Cathie:

As requested, I surveyed the appellate clerks concerning Federal Circuit Judge Lourie’s
suggestion to modify FED. R. App. P. 28.1 by:

... insert[ing] into the rule a proviso that in an appeal containing a
cross-appeal, no more than 14,000 words in a second brief may be
devoted to the subject matter of a principal appeal, and that no more
than 7,000 words in a third brief in such a case may be devoted to the
subject matter of the main appeal. '

Eleven appellate clerks have responded so far. While I may get more in a few days, I
wanted to make sure you had this information timely. Most clerks report no problems with
brief lengths in cross-appeals. A couple of responses note very infrequent issues.

All clerks believe applying Judge Lourie’s proposed rule would be very difficult, whether
a party or the court has to determine compliance. For a party, word processing software
“objectively” calculates the total number of “words” in a document. To my knowledge, only
a person could identify words “devoted to the subject matter of the main appeal” in
specified briefs. The party’s certificate of compliance then might have to assert adherence
to both the “objective” total word count limit for the brief, and the “subjective” content
related word count limit. A problem could arise if an opposing party disputes which words
are “devoted to the subject matter of the main appeal.” Many courts likely would not
welcome the burden required to resolve this issue. For the clerks, all see major problems
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if the initial burden for determining content related language and counting those words
falls on the court’s staff.

Please let me know if you need anything further.

Sincerely,

cc: Judge Carl E. Stewart
John Rabiej
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Calendar

Calendar for September—November 2008 (United

Page 1 of 1

States)
September October November
Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa Su Mo Tu We Th Fr Sa
1 2 3 4 5 6 1 2 3 4 1

7 8 9 10 11 12 13
14 15 16 17 18 19 20
21 22 23 24 25 26 27
28 29 30

70D 150 22(P 20@

5 6 7 8 9 10 11
12 13 14 15 16 17 18
19 20 21 22 23 24 25
26 27 28 29 30 31

7.0 120 21D 280

2 3 4 5 6 7 8
9 10 11 12 13 14 15
16 17 18 19 20 21 22
23 24 25 26 27 28 29
30

54D 130 19 27.@

Sep 1 Labor Day

Sep 11 Patriot Day

Sep 22 Autumnal equinox
Oct9 Leif Erikson Day

Holidays and Observances:

§ Oct 13 Columbus Day
| Oct 31 Halloween

i Nov 1 All Saints

§ Nov 4 Election Day

Nov 11 Veterans Day
Nov 27 Thanksgiving Day

Calendar generated on www.timeanddate.com/calendar

http://www.timeanddate.com/calendar/print.html?year=2008 & country=1&typ=2&display=... 3/18/2008
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