






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































In considering Mr. Levy’s suggestion, the Committee will presumably wish to examine
the scope of the problem that he identifies. Though a thorough study would be labor-intensive,
the caselaw supplies anecdotal support for the proposition that parties at least sometimes over-
reach in seeking to seal or redact their appellate filings.”

The Civil Rules Committee’s long-running discussion of protective orders under Civil
Rule 26(c) sheds light on considerations that may be relevant in civil appeals. The Civil Rules
Committee has noted that the courts require good cause in order to grant a protective order, and
that they apply a more demanding test than good cause in order to seal documents filed with the
court in support of or opposition to a request for a ruling on the merits. A view has emerged in
the Civil Rules Committee’s discussions that courts are generally applying these standards
correctly, such that amendments to Rule 26(c) would mainly serve to codify best practices rather
than to alter the applicable standards. Despite the recurrent introduction of bills to legislatively
amend Rule 26(c), the Committee has thus far not proceeded with amendments to the rule.

Should the fact that the Civil Rules Committee is not at this point proposing to amend
Civil Rule 26(c) weigh against the proposal to address sealed appellate filings in the Appellate
Rules? Obviously, it will be important to consult the Civil Rules Committee for its thoughts on
this question. One possible reason for considering amendments to the Appellate Rules (even
though no amendment to Civil Rule 26(c) is under consideration) is that, in the context of
appeals, the question of sealed merits-related filings moves from the periphery to center stage.
Much of the discussion concerning Civil Rule 26(c) has centered on the application of protective
orders to materials that are never filed with the court. Participants in the Civil Rules Committee
discussions have noted that the standards concerning protective orders governing discovery
materials generally (i.e., apart from court filings) should be applied with sensitivity to the need to
encourage compliance with discovery obligations and with consciousness of the expenses
involved in reviewing discovery material. By contrast, in the context of appeals, any redaction
or sealing by definition occurs in the context of a filing that is submitted in support of, or
opposition to, a request for judicial action — that is to say, in the context where a heightened
showing of cause for secrecy is required.” Another factor that may distinguish appellate from
trial-level proceedings is that amici are more likely to be interested in filing briefs on appeal than
they are in filing briefs in the district court. One might argue, as well, that amicus participation

" In addition to In re Violation of Rule 28(D), 635 F.3d 1352, 1354 (Fed. Cir. 2011)
(discussed in note 56, supra), see for example Campbell v. PricewaterhouseCoopers, LLP, 642
F.3d 820, 822 n.1 (9th Cir. 2011) (“We are mindful of PwC's interest in protecting its proprietary
business information. However, the sealed documents contain extensive non-confidential
information, despite the protective order's exhortation that ‘[w]here possible, only Confidential
or Highly Confidential portions ... shall be lodged under seal.”” ).

8 Cf. Union Qil Co. of California v. Leavell, 220 F.3d 562, 568 (7th Cir. 2000) (“What
happens in the halls of government is presumptively public business. Judges deliberate in private
but issue public decisions after public arguments based on public records.”).
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at the appellate level — where the resulting decision may have precedential effect — may
sometimes be more important than it is at the district court level.

B. General considerations: scope and relation to existing sealing requirements

Scope of proposed rule. An initial question is whether to draft a rule that covers all
appellate proceedings or whether to focus the rule on a subset of those proceedings.

Mr. Levy did not suggest a specialized rule, but it is interesting to note that the example
he cited was a civil case. Many instances of sealing on appeal appear to arise in criminal cases,
but it is not clear whether it is common for would-be amici to seek access to sealed filings in
criminal appeals. In addition, as Part Il noted, there are distinctive sensitivities concerning
sealing in criminal cases — for example, with respect to grand jury proceedings, or plea or
cooperation agreements, or presentence reports. Although the national rules generally take a
trans-substantive approach to procedure when possible, the Appellate Rules already distinguish
between civil and criminal appeals in some respects (e.g., Rule 4's treatment of appeal time
periods).

On the other hand, with the exception of local provisions that treat specially grand jury
proceedings or presentence reports or the like, the circuits’ local provisions on sealed filings
generally apply equally to both civil and criminal appeals. (A counter-example is the Third
Circuit, which requires a motion for leave to make sealed filings in civil appeals but does not
impose a similar requirement across the board in criminal appeals.)

If the proposed rule will require a motion for leave to file documents under seal in both
civil and criminal cases, it is worth considering whether to exempt certain categories of appeal,
or certain categories of documents, from the requirement of a motion. For example, it might
make sense to exempt appeals involving grand jury proceedings from the motion requirement.

Existing statute- and rule-based sealing requirements. As noted in Part |1, statutes and
rules specify certain sealing or redaction requirements. Presumably, any national rule
concerning sealing and redaction of appellate filings should be drafted so as to leave intact those
pre-existing provisions. One possible model is the Seventh Circuit’s IOP 10, which states in
part:

Except to the extent portions of the record are required to be sealed by statute
(e.g., 18 U.S.C. § 3509(d)) or a rule of procedure (e.g., Fed. R. Crim. P. 6(e),
Circuit Rule 26.1(b)), every document filed in or by this court (whether or not the
document was sealed in the district court) is in the public record unless a judge of
this court orders it to be sealed.” Seventh Circuit IOP 10(a). A provision
requiring a motion for leave to file a redacted brief might also be drafted to
dovetail with the privacy rules — for example by specifying that redactions
pursuant to Appellate Rule 25(a)(5) must be made as a matter of course and do
not require a motion for leave.
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C. Alternative models for a national rule on sealing appellate filings

The Seventh Circuit model (requiring a motion). As noted during the spring meeting,
one possible way of addressing Mr. Levy’s concern is to adopt in the Appellate Rules the
approach taken by the Seventh Circuit (and by the Third Circuit with respect to civil appeals).
Under this approach, an Appellate Rule could provide a grace period during which matters
sealed below remain sealed on appeal, but could mandate that those matters are unsealed (to the
extent they appear in the record on appeal) if no motion is made within the grace period to
maintain the seal on appeal.

The D.C. and Federal Circuit model (duty of party review). Another possibility, as noted
at the spring meeting, is to require the litigants — at the outset of the appeal — to review the
record, mutually agree on whether some or all sealed portions can be unsealed, and present that
agreement to the court or agency below. This is the approach taken by the D.C. and Federal
Circuits. The provision could be bolstered by a requirement that the parties certify their
compliance to the court of appeals.

Imposing a duty of district court review. Another option suggested at the spring meeting
would be to suggest to the Civil and/or Criminal Rules Committees that district judges be
required to review any sealing orders at the time they close a case. This would have the benefit
of directing sealing decisions to the judge who knows the case best. On the other hand, as a way
of addressing Mr. Levy’s concern, this approach seems over-inclusive for two reasons: first,
because it would impose a duty with respect to all cases, not just those in which there is an
appeal; and second, because it would require the district court to review all aspects of the sealed
record below, rather than only the portions cited or otherwise disclosed in appellate briefs or
appendices. At the same time, this approach seems under-inclusive because it would only
address appeals from final judgments, not interlocutory appeals.

Creating a framework for motions to unseal. A different approach would be to add to the
Appellate Rules a provision that creates a framework for motions to unseal. Such a provision, by
acknowledging the propriety of third-party motions to unseal appellate filings, could encourage
such motions. And such a provision could remove uncertainty over the applicable procedure for
such maotions in circuits whose local provisions do not currently discuss them. However, such a
provision would likely not address two of the difficulties cited by Mr. Levy — namely, the fact
that third parties often lack the resources to make such motions, and the fact that even when such
a motion is granted the unsealing comes too late for the amicus to take account of the newly-
unsealed material in drafting the amicus brief. The latter problem might be addressed by
providing for extensions of the briefing schedule when unsealing comes too late to permit
adequate time for briefing by an amicus — but such extensions could undesirably slow down the
briefing process.

Penalizing unwarranted redactions in appellate briefs. A different approach might rely
on the threat of sanctions to deter lawyers from making unwarranted redactions in their briefs.
Such sanctions would likely only be imposed in extreme cases; In re Violation of Rule 28(D),
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635 F.3d 1352 (Fed. Cir. 2011), provides an example. One advantage would be that sanctions
could be addressed after the court of appeals has resolved the merits of the appeal — i.e., at a time
when the merits panel has become familiar with the case. But whether this would suffice to
address the general problem, and whether it would do so without causing other problems, is not
Clear.

D. Additional matters that a national rule might address

If a national rule were to address the topic of sealed appellate filings, it might be
worthwhile to consider whether it should cover matters other than those directly relevant to Mr.
Levy’s concerns. Here are a couple of examples:

Designating the decisionmaker. It is not clear that courts take a uniform approach to the
question of who should resolve questions concerning sealing of appellate filings. Some courts
may delegate such decisions, in the first instance, to the clerk or to a staff attorney.” Assuming
that clerks’ or staff attorneys’ decisions are reviewed by a judicial officer, there remains a further
question concerning which judicial officer conducts that review. Some courts might prefer to
refer sealing questions to the court below — at least if the questions arise early in the appellate
process. Some courts might refer the question to a single appellate judge or to a motions panel.
Other courts might prefer to impose a provisional seal and reserve the question for the merits
panel.

It might be worth considering whether a national rule should address at least the first of
these questions, by providing that sealing decisions by clerks or staff attorneys should be subject
to review by a judicial officer. (The Sealed Cases Subcommittee’s recommendations provide
support for this approach.)

Limiting duration of sealing orders. Support can be found for the idea of including time
limits in sealing orders. As noted in Part 111, some local provisions already do so, although their
time limits are long ones. The Sealed Cases Subcommittee and Privacy Subcommittee have
expressed support for the idea of sunset provisions; on the other hand, CACM has expressed
doubts as to their use in the context of sealing cooperation and plea agreements.

E. Alternatives to a rule amendment

It may be worthwhile to consider the extent to which concerns over sealed appellate
filings could be addressed by actions short of a national rule amendment.

™ In their study of completely sealed cases, the FJC found that “[i]n general, sealing
motions are decided by motions judges or merits panels, depending upon when the motion is
filed. But one court authorized a staff attorney to decide a motion to seal.” REAGAN & CORT,
supra note 5, at 29.
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Judicial and clerk education. The Sealed Cases Subcommittee has recommended the use
of educational efforts to raise awareness of issues relating to completely sealed cases. It is
possible that similar efforts could help courts to rein in excesses in sealing and redaction of
appellate briefs.

CM/ECEF architecture. Changes to the CM/ECF system might ameliorate some concerns
regarding sealing. For example, as the Sealed Cases Subcommittee has suggested, CM/ECF
might be modified to generate periodic reminders for the review of existing sealing orders.

V. Conclusion

The Committee will have a number of choices to make in considering a possible national
rule on sealed appellate filings — concerning the rule’s scope, its interaction with statutory and
rule-based sealing requirements, its mechanism for restraining inappropriate sealing and
redaction, and its treatment of other issues. In considering such a rule proposal, it will be
important to consult with other Judicial Conference committees that have dealt or are dealing
with related issues.

Encls.
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MINUTES
CiIvIL RULES ADVISORY COMMITTEE
MARCH 18-19, 2010

The Civil Rules Advisory Committee met in Atlanta, Georgia, at the Emory University
School of Law on March 18 and 19, 2010. The meeting was attended by Judge Mark R. Kravitz,
Chair; Judge Michael M. Baylson; Judge David G. Campbell; Judge Steven M. Colloton; Professor
Steven S. Gensler; Judge Paul W. Grimm; Daniel C. Girard, Esqg.; Peter D. Keisler, Esg.; Judge John
G. Koeltl; Chief Justice Randall T. Shepard; Anton R. Valukas, Esg.; Chilton D. Varner, Esq.; Judge
Vaughn R. Walker; and Hon. Tony West. Professor Edward H. Cooper was present as Reporter, and
Professor Richard L. Marcus was present as Associate Reporter. Judge Lee H. Rosenthal, Chair,
and Professor Daniel R. Coquillette, Reporter, represented the Standing Committee. Judge Eugene
R. Wedoff attended as liaison from the Bankruptcy Rules Committee. Laura A. Briggs, Esg., was
the court-clerk representative. Peter G. McCabe, John K. Rabiej, Jeffrey Barr, and Henry
Wigglesworth represented the Administrative Office. Emery Lee and Thomas Willging represented
the Federal Judicial Center. Ted Hirt, Esq., Department of Justice, was present. Andrea Kuperman,
Rules Clerk for Judge Rosenthal, attended. Observers included Alfred W. Cortese, Jr., Esq.; Joseph
Garrison, Esqg. (National Employment Lawyers Association liaison); John Barkett, Esg. (ABA
Litigation Section liaison); Ken Lazarus, Esq. (American Medical Association); Joseph Loveland,
Esq.; Professor Robert A. Schapiro; John Vail, Esq. (American Association for Justice); and Emory
Law School students.

Judge Kravitz opened the meeting with a general welcome to all present. He expressed deep
appreciation to Emory for making their school available for the meeting, noting that the Committee
enjoys meeting at law schools and the opportunity to interact with civil procedure teachers and
students. He noted that Emory is a distinguished school, with a reputation for changing legal
education and the profession. He also thanked Chilton VVarner for helping to make the arrangements
for the meeting.

Dean David F. Partlett and Associate Dean Gregory L. Riggs provided warm and gracious
welcomes to Emory Law School. Dean Partlett observed that students seem to think that things like
the Civil Rules appear from a mountain top; it is good for them to be able to observe the effort and
talent brought to the work of rulemaking. Chilton Varner provided brief notes on the Law School’s
history. The school was founded with the purpose of establishing an institution that would vie with
the best law schools in the country. It began with admissions requirements more demanding than
the general standards of the time. It has continually fulfilled its commitment to achieving diversity,
with high numbers of students from traditionally underrepresented minorities and with an even
balance between men and women. It led the way in invalidating a Georgia law denying tax
exemptions to private schools that integrate. It has continually moved upward in the much-watched
US News & World Report rankings.

Judge Kravitz welcomed Judge Wedoff back, fully recovered from the injury that kept him
from the October meeting. Judge Wedoff expressed his pleasure to be back. Judge Kravitz further
noted that Judge Diamond was unable to attend, as was Judge Wood. He also reported that Chief
Justice Shepard had recently received the Sixth Annual Dwight D. Opperman Award for Judicial
Excellence. The citation noted many of Chief Justice Shepard’s achievements, including chairing
the National Conference of Chief Justices, serving the Indiana State Courts for more than 20 years,
winning many awards for his work to achieve diversity in the profession and to advance
professionalism, and recognition as an authority on judicial ethics. Judge Kravitz went on to
comment on the extensive press coverage devoted to Anton Valukas’s recent report as examiner in
the bankruptcy proceedings for Lehman Brothers. The report concluded that the firm’s failure was
“more the consequence than the cause of our deteriorating economic climate.” One securities
litigator has called the report “porn for securities lawyers,” so engrossed are they in exploring every
facet of its 3,000 pages. “Repo 105 has entered our vocabulary.”
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1011 worked out by negotiations in the shadow of an opaque rule. Simply wrong answers might be
1012 adopted for some questions. There is real reason for concern with the prospect that computer
1013 search programs might not prove able to direct innocent inquiries framed around Rule 36.1 to
1014 earlier interpretations of ancestral provisions in Rule 45.
1015 The distinction between amending existing rules and drafting on a clean slate is
1016 uncertain. The Rule 36.1 sketch draws in large part on present Rule 45, and on the current
1017 proposals to amend or to explore. It deserves to carry forward as at least an exhibit in the
1018 materials for a miniconference, but it is not likely to carry further unless there is a strong
1019 upswelling of support.
1020 Rule 26(c) Protective Orders
1021 Continuing introductions of “Sunshine in Litigation Act” bills have prompted renewed

1022 attention to Rule 26(c). Similar bills prompted the Committee to study Rule 26(c) in depth and
1023 at length in the 1990s. A proposed amended Rule 26(c) was published for comment. A revised

1024 proposal was sent back by the Judicial Conference because it had not been republished after
1025 making extensive changes to reflect the public comments. The revised proposal was then

1026 published. After considering the comments offered at this second round, the Committee

1027 concluded that there was no need to pursue amendments. The rule seemed to be working well as
1028 it was. The Committee has not devoted much attention to Rule 26(c) since then.

1029 Continuing Congressional attention provides reason to renew consideration of Rule
1030 26(c). Judge Kravitz testified before Congress last year. Andrea Kuperman undertook a circuit-
1031 by-circuit study of current practices, looking to standards for initially entering protective orders,
1032 tests for filing under seal, and approaches to modifying or dissolving protective orders. This
1033 research suggests that there are few identifiable differences among the circuits. All recognize
1034 the need to adhere to a meaningful good-cause requirement in granting protective orders. All
1035 recognize flexible authority to dissolve or modify protective orders, although the Second Circuit
1036 adheres to a more demanding standard that has been expressly rejected by several circuits. All
1037 recognize that the tests for filing “judicial documents” under seal are far more demanding than
1038 the standards for entering protective discovery orders. This research is reassuring, and provides
1039 some ground for satisfaction with present Rule 26(c). Nonetheless, it is wise to explore possible
1040 revisions.

1041 A draft Rule 26(c) has been prepared by the Committee Chair and Reporter. The draft
1042 was presented solely for discussion purposes. If the Committee decides to take up this topic,
1043 more rigorous drafting will be attempted. Specific suggestions from Committee members will
1044 play an important role in improved drafting.

1045 Good reason may appear to do nothing. Not long after the Committee concluded its last
1046 thorough consideration of Rule 26(c), the Court of Appeals for the District of Columbia Circuit
1047 said this: “Rule 26(c) is highly flexible, having been designed to accommodate all relevant

1048 interests as they arise.” United States v. Microsoft Corp., 165 F.3d 952, 959 (D.C.Cir.1999).
1049 That advice seems to hold good today. The purpose of placing this topic on the agenda is to

1050 determine whether it makes sense to take it up again. Courts are doing desirable things, but some
1051 of these good things do not have an obvious anchor in the rule. Expanded rule language might
1052 save time for bench and bar, and provide valuable reassurance. Some of the rule language seems
1053 antique. It expressly recognizes the need to protect trade secrets and other commercial

1054 information, but does not mention the personal privacy interests that underlie many protective
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1055 orders. Some updating and augmentation may be in order. And it will always be important to be
1056 alert to signs that practice might somehow be going astray.
1057 The draft carries forward the “good cause” test established in present Rule 26(c). The
1058 text deliberately omits two topics that generated much discussion in the 1990s. The rule text
1059 might recognize the role of party stipulations, adopting some provision such as “for good cause
1060 shown by a party or by parties who submit a stipulated order.” Party stipulations may show both
1061 that there is good cause for a protective order and that the order will facilitate the smooth flow of
1062 discovery without unnecessary contentiousness. But it is important to recognize that a
1063 stipulation does not eliminate the need for the court to determine that there is good cause for the
1064 order. There is no clear reason to believe that courts fail to understand these contending
1065 concerns or fail to act appropriately. It may be better to leave practice where it lies.
1066 It also would be possible to add rule text that points to reasons for not entering a
1067 protective order. Concern is repeatedly expressed that protective orders may defeat public
1068 access to information needed to safeguard public health and safety. But, both in the 1990s and
1069 today, there has been no persuasive showing that protective orders in fact have had this effect.
1070 The Federal Judicial Center studied protective orders and showed that most enter to protect
1071 information that does not implicate the public health or safety. When the protected information
1072 may bear on public health or safety, alternative sources of information have always been
1073 available. The pleadings in the cases are one source that is routinely available. This concern
1074 does not yet seem real.
1075 The draft rule text does make some changes in the traditional formula that looks to
1076 “annoyance, harassment, embarrassment, oppression, or undue burden or expense.” Many
1077 protective orders enter to preserve personal privacy. In addition, Rule 26(g) recognizes other
1078 potential discovery dangers as an “improper purpose.” Rule 26(c) might benefit from
1079 recognizing some of the same dangers, such as unnecessary delay, harassment, and needless
1080 increase in cost.
1081 The draft also relegates to a footnote the question whether the rule should provide for
1082 disclosing information to state or federal agencies with relevant regulatory or enforcement
1083 authority. The footnote suggests that it may be better to leave it to the courts to continue
1084 working out the countervailing interests they have identified in this area.
1085 Present Rule 26(c) text does not address another familiar problem. Particularly when
1086 large volumes of documents or electronically stored information are involved, protective orders
1087 often provide that a producing party may designate information as confidential. Another party
1088 may wish to challenge the designation. The draft illustrates one possible approach, assigning the
1089 burden of justifying protection to the party seeking protection.
1090 Another familiar problem arises when a party seeks to file protected discovery
1091 information with the court. The standards for sealing court records are more demanding than the
1092 Rule 26(c) standards for entering a protective order. Sealing standards are much higher for
1093 records that are used as evidence at a hearing, trial, or on summary judgment. The draft provides
1094 that a party may file under seal information covered by a protective order and offered to support
1095 or oppose a motion on the merits or offered in evidence at a hearing or trial only if the protective
1096 order directs filing under seal or if the court grants a motion to file under seal. It does not
1097 attempt to restate the judicially developed tests for determining whether sealing is appropriate.
1098 The draft also carries forward, with some changes, the 1990s drafts that provided for
1099 modifying or dissolving a protective order. The 1990s drafts allowed a nonparty to intervene to
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seek modification or dissolution, and the Committee Note suggested that the standard for
intervention should be more permissive than the tests for intervening on the merits. The present
draft simply allows any person to seek modification or dissolution, reasoning that it is more
efficient to consider the interests that may support relief all at once. Several factors are
identified for consideration. One of them looks to “the reasons for entering the order, and any
new information that bears on the order.” This factor addresses in circumspect terms the need to
distinguish between protective orders entered after thorough consideration of the interests
implicated by a motion to modify or dissolve and orders entered after less thorough
consideration. “New information” may include arguments that were not as fully presented as
might have been. At the same time, reliance is identified as another factor bearing on
modification or dissolution. Yet another factor reflects the common practice of modifying
protective orders to facilitate discovery and litigation in related cases.

A number of interesting questions are not addressed by the draft. At least some courts
believe there is no common-law right of access to discovery materials not filed with the court.
This view ties to the amendment of Rule 5(d) that prohibits filing most discovery materials until
they are used in the proceeding or the court orders filing. The rule might say something about
access to unfiled materials.

Rule 29(b) provides that parties may stipulate that “procedures governing or limiting
discovery be modified.” Rather than seek a protective order from the court, the parties may
stipulate to limited discovery and to restrictions on using discovery materials. It is also possible
that parties may agree to exchange information voluntarily, entirely outside the formal discovery
processes. It might prove difficult to address such agreements in Rule 26(c), but perhaps the
topic deserves some attention.

This introduction was summarized as identifying issues that probably should be
considered if Rule 26(c) is to be studied further. But the question remains whether there is any
reason to take on Rule 26(c) while “things seem to be working out just fine.”

The first question asked for a summary of the best reasons for taking up Rule 26(c).
Responses suggested again the value of bringing well-established “best practices” into rule text,
and the desire to modernize expression of some provisions. Rule 26(c) “was written in a paper
world. Protecting privacy and access to information filed in court have become more important
in the electronic era.” Pressures grow both to protect the privacy of parties and other persons
with discoverable information, and also to ensure public access. The right balance is difficult,
and is likely to be different now than it was in 1938. Although courts are adjusting well, it may
help to update the rule.

It was further suggested that various provisions could address the concerns reflected in
the Sunshine in Litigation Act proposals. Some are in the draft, including challenges to
designations of information as confidential, modification or dissolution of protective orders, and
sealing of filed materials. But the best reason to act may be to bring best practices into the rule.

The “best practices” suggestion was countered by asking whether there is good reason to
avoid an attempt to distill developed judicial practices into rule text. It is not possible to
incorporate all of the case law. Litigants will argue that leaving some practices out of the rule
reflects a judgment that they are not worthy of incorporation, and should be reconsidered.

The rejoinder was that the case law is pretty consistent. It provides a secure foundation
for incorporation into rule text. It will be useful to provide explicitly for modification or
dissolution. Recognition of the procedure for challenging designations of confidentiality will be
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1145 useful, even though a procedure is spelled out in “every protective order I’ve seen.” The risk of
1146 doing more harm than good seems relatively low.
1147 Another reason for taking on Rule 26(c) may be persisting concerns in Congress. But
1148 this preliminary inquiry satisfies much of that burden — there is no apparent reason to revise the
1149 conclusions reached in the 1990s. Courts do consider public health and safety. They do allow
1150 access to litigants in follow-on cases. They do modify or dissolve protective orders. They are
1151 careful about sealing judicial documents. The reasons for going ahead now are more the values
1152 already described — bringing established best practices into rule text expressed in contemporary
1153 language.
1154 This suggestion was elaborated by noting that there is an important value in access to
1155 justice. That includes ensuring that the public in general has a chance to see what courts do. But
1156 it also includes providing ready access to the law for lawyers. Not all practitioners are familiar
1157 with case-law elaborations of Rule 26(c), and not all have the resources required to develop
1158 extensive knowledge. Capturing these values in rule text can be useful.
1159 Another comment began with the suggestion that there is a “wink and nudge” aspect of
1160 real practice, as compared to rule text. Expressing practice in rule text could be useful. But
1161 there are offsetting values in leaving things where they stand. It has been noted that the Second
1162 Circuit takes a distinctive approach to modifying or dissolving a protective order, emphasizing
1163 the need to protect reliance in particular cases so that litigants will be encouraged to rely on
1164 protective orders to facilitate discovery in future cases. So it is well understood that umbrella
1165 protective orders are entered, but the practice is questioned by some. Adopting rule provisions
1166 that address party designations of confidentiality may seem to bless more practices than should
1167 be blessed.
1168 Returning to the need for free access to judicial documents, it was observed that the draft
1169 provisions for modification or dissolution are open-ended. They do not interfere with the
1170 provision that a protective order for discovery does not automatically carry over to documents
1171 filed with the court. But it also was suggested that care should be taken in even referring to the
1172 possibility of sealing information offered as evidence at trial.
1173 The pending proposal to revise Rule 56 was recalled. One of the major reasons for
1174 undertaking revision was that the rule text simply did not correspond to the practices that had
1175 developed over the years. In contrast, Rule 26(c) text is not inconsistent with current practice.
1176 The proposed changes are obvious. There is little reason to revise a rule only to incorporate
1177 obvious present practice.
1178 An observer suggested that one of the most important concerns is that Rule 26(c) is now
1179 a very good thing for employment plaintiffs. If the Committee starts to tinker with it, interest
1180 groups will be stirred to press revisions that would distort the rule. Another observer agreed in
1181 somewhat different terms. There are some benefits in acting to improve Rule 26(c). But there
1182 are risks that once the topic is opened, the end result will make things worse. Sending a revised
1183 rule to Congress, for example, might provide an occasion for enacting the infeasible procedural
1184 incidents contemplated by the Sunshine in Litigation Act bills.
1185 Discussion resumed the next morning. A committee member asked whether it is wise to
1186 pursue Rule 26(c) in depth if the Committee thinks the end result will be to recommend no
1187 changes. Judge Rosenthal noted that the Committee had done that already. Several years were
1188 devoted to Rule 26(c), culminating in a decision to withdraw after two rounds of public comment
1189 because there was no apparent need to revise established practices. At the same time, Judge
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1190 Kravitz is right in observing that the Committee should not feel obliged by political

1191 considerations to pursue a topic it thinks does not need attention.

1192 It seems better not to take Rule 26(c) off the agenda in a final way just yet. Ata

1193 minimum, the Committee should continue to monitor developing case law. Congress should
1194 understand that the Committee recognizes the importance of Rule 26(c) and continues to monitor
1195 it. If the Federal Judicial Center research staff can free up some time, it might be useful to

1196 update their study. And whether or not there is a further study, it might be desirable to have the
1197 judicial education arm of the Center prepare a pocket guide that helps judges and lawyers

1198 through the case law by summarizing best practices.

1199 These proposals were supplemented by asking whether it would be useful to have an FIC
1200 survey of judges. The FJC prefers to survey judges only when there are compelling reasons.
1201 Judge time is a valuable resource that should not be lightly drawn on. When a survey seems
1202 justified, it seems better to do it by presenting a concrete proposal, not a general question

1203 whether there is some reason to revise a rule.

1204 The 2010 conference may generate ideas that would support a useful survey, most likely
1205 aimed at lawyers. Until then, the prospect seems premature.

1206 Further reason for carrying Rule 26(c) forward was found in the work of two Standing
1207 Committee subcommittees. One is examining privacy concerns, although without a direct focus
1208 on Rule 26(c). Another is examining the practice of sealing entire cases, as distinguished from
1209 sealing particular files or events. Exhaustive empirical investigation has shown that it is very
1210 rare to seal entire cases, but there may be reason to recommend that courts establish systems to
1211 ensure that sealing does not carry forward by default after the occasion for sealing has

1212 disappeared.

1213 Forms

1214 The October meeting considered the question whether the time has come to reconsider
1215 the Forms appended to the Rules. Rule 84 says the forms “suffice under these rules.” For the
1216 most part, however, the Committee has paid attention to the Forms only when adding new forms
1217 to illustrate new rules provisions. Looking at the set as a whole, there are reasons to wonder why
1218 some topics are included, while others are omitted. Looking at particular forms raises questions
1219 whether they are useful. The pleading forms in particular seem questionable. The pleading
1220 forms were obviously important in 1938. The adoption of notice pleading, a concept not easily
1221 expressed in words, required that the Committee paint pictures in the guise of Forms to illustrate
1222 the meaning of Rule 8(a)(2). That need has long since been served. The current turmoil in
1223 pleading doctrine, moreover, suggests that the Forms may provide more distraction than

1224 illumination.

1225 The benign neglect that has generally characterized the Committee’s approach to the
1226 Forms is in part a consequence of the need to tend to matters that seem more important. There is
1227 reason to question whether the Committee should continue to bear primary responsibility for
1228 policing the forms. If responsibility were assigned elsewhere — for example, to the

1229 Administrative Office — it would be appropriate to reconsider Rule 84.

1230 These concerns are detailed at some length in the Minutes for the October meeting. The
1231 Committee was particularly concerned that any effort to revise the Forms, or to abandon them,
1232 might seem to be taking sides in ongoing debates about pleading standards. The Committee

April 23, 2010 version
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MEMORANDUM

DATE: September 21, 2011

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 11-AP-B

During the course of the Committee’s discussions of Item No. 10-AP-B (concerning
statements of the case and the facts), members expressed interest in considering other possible
amendments to Rule 28. The Committee discussed the possibility of amending Rule 28 to

provide for an introduction to the brief. It also discussed the possibility of moving the statement
of issues (currently provided for in Rule 28(a)(5)) so that it would follow rather than precede the
statement of the case. Rather than fold those questions into its discussion of the statement of the

case, the Committee designated them as a new agenda item.

This memo discusses that new item. Part | notes that few existing court rules address the
question of introductions, but also that practitioners report that the practice is relatively common.

Part I1.A discusses possible advantages of addressing introductions in Appellate Rule 28, while
Part 11.B surveys possible disadvantages. Part I11 discusses how such a change might be
implemented in Rule 28, including the possible effects on other subparts of Rule 28 (such as
Rule 28(a)(5)).

l. Existing court rules and current practices

Few rules currently address introductions in briefs. One local circuit rule (in the Eighth
Circuit) is on point. There are no Supreme Court rules on point. Three states have relevant
provisions. Despite the relative dearth of provisions addressing introductions, experienced
appellate litigators appear to use them with some frequency.

A. Local circuit provisions

Marie Leary’s 2004 study on local briefing requirements did not mention any local
circuit provisions concerning introductions in briefs. See Marie Leary, Analysis of Briefing
Requirements in the United States Courts of Appeals: Report to the Judicial Conference
Advisory Committee on Appellate Rules (FJC 2004). Admittedly, this study targeted local
circuit requirements that briefs contain matter not required by the Appellate Rules, see id. at 3,
and thus might not have uncovered provisions that merely permitted introductions rather than
requiring them. This summer | performed a rough word search of local circuit provisions, and
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found no provisions concerning introductions in briefs.> | also reviewed all local circuit
provisions that are grouped under Rule 28, on the theory that those provisions would be most
likely to address the question of introductions. That search disclosed only one relevant
provision.? Eighth Circuit Rule 28A(i)(1) provides:

SUMMARY OF THE CASE. Each appellant must file a statement not to exceed 1
page providing a summary of the case, the reasons why oral argument should or
should not be heard, and the amount of time (15, 20, or 30 minutes, or in an
extraordinary case, more than 30 minutes) necessary to present the argument. The
summary must be placed as the first item in the brief. If appellee deems
appellant's statement incorrect or incomplete, appellee may include a responsive
statement in appellee’s brief.

B. Supreme Court rules

The Supreme Court’s rule governing merits briefs does not mention introductions. Under
the rule, an introduction (as such) cannot be the first item in the brief, because that place is
reserved for the Questions Presented. See Supreme Court Rule 24.1(a); see also Supreme Court
Rule 14.1(a) (governing petitions for certiorari). As was noted during earlier Committee
discussions, some lawyers include a few sentences in the Questions Presented section that might
serve the purpose of an introduction.

C. State provisions
Thanks to the comprehensive research and thoughtful analysis that Holly Sellers

performed in advance of the Committee’s spring meeting, we know that three states have
provisions that address the question of introductions in briefs.> One state — Kentucky — requires

! On August 25, 2011, | ran the following search in Westlaw’s USC database:
pr.ci,ti(circuit & appeals) & brief & (introduc! preface prefatory preamble). | did not count
as relevant a “preamble” the sole purpose of which is to discuss whether oral argument is
needed. See Fifth Circuit Rule 28.2.3 (“Counsel for appellant must include in a preamble to
appellant's principal brief a short statement why oral argument would be helpful, or a statement
that appellant waives oral argument. Appellee's counsel must likewise include in appellee’s brief
a statement why oral argument is or is not needed....”).

2 As stated in the preceding footnote, | am not listing provisions that require, early in the
brief, a statement of reasons why oral argument should or should not be held. See, e.g., Eleventh
Circuit Rule 28-1(c). The Eighth Circuit provision (quoted in the text) is distinctive in that it
requires not just a statement concerning oral argument but also a “summary of the case.”

* See Memorandum from Holly Taylor Sellers to Peter G. McCabe, State Court Rules
Governing Appellate Court Briefs (March 14, 2011) (“Sellers Memo™), at 14-15. The memo
omits from this list the Illinois Supreme Court Rule that requires the appellant’s brief to contain

-2-
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an introduction; the other two states — New Jersey and Washington — permit one.
Kentucky’s rules require that the first item in the appellant’s brief be

[a] brief “INTRODUCTION” indicating the nature of the case, and not exceeding
two simple sentences, such as, “This is a murder case in which the defendant
appeals from a judgment convicting him of 1st -degree manslaughter and
sentencing him to 20 years in prison,” or “This is a case in which an insurance
company appeals from a judgment construing its policy as applicable, and a
co-defendant's policy as not applicable, to the plaintiff's accident claim. Plaintiff
also appeals against the co-defendant.”

Kentucky Rules of Civil Procedure Rule 76.12(c)(i). The rules do not provide for an
introduction in the appellee’s brief. See id. Rule 76.12(d).

New Jersey Rule of Court 2:6-2(a)(6) provides: “[E]ach brief may include an optional
preliminary statement for the purpose of providing a concise overview of the case. The
preliminary statement shall not exceed three pages and may not include footnotes or, to the
extent practicable, citations.” Washington’s appellate rules provide that the appellant’s brief
may contain “[a] concise introduction. This section is optional. The introduction need not
contain citations to the record of [sic] authority.” Washington Rules of Appellate Procedure
10.3(a)(3). The Washington rule does not explicitly address whether the appellee’s brief can
also contain an introduction, but it seems reasonable to read the rule to permit one. See id. Rule
10.3(b) (“The brief of respondent should conform to section (a) and answer the brief of appellant
or petitioner....”).

D. Current practice

Notwithstanding the absence of national and local provisions addressing introductions in
briefs, experienced appellate lawyers appear to include introductions with some frequency.* The

— between the statement of points and authorities and the statement of issues — “[a]n introductory
paragraph stating (i) the nature of the action and of the judgment appealed from and whether the
judgment is based upon the verdict of a jury, and (ii) whether any question is raised on the
pleadings and, if so, the nature of the question.” Illinois Supreme Court Rule 341(h)(2). | agree
that this provision seems to require something closer to a statement of the case than to the type of
introduction that is the focus of this memo. See Sellers Memo at 6.

* Two of the comments submitted by members of the ABA Council of Appellate
Lawyers (in response to Judge Sutton’s inquiry about the statement of the case) touched upon the
question of introductions. One member wrote in part: “Personally, | have used the brief
statement of the case in lieu of an introduction, and have never had more than one page.”
Appendix to ABA Council of Appellate Lawyers, Report Concerning Advisory Committee on

-3-

401



practice is common, for example, in the office of the United States Attorney for the Southern
District of New York and in United States Attorneys’ offices within the Ninth Circuit.

1. Arguments for and against addressing the topic of introductions in Appellate
Rule 28

The Committee’s discussions have revealed both advantages and disadvantages to
revising Appellate Rule 28 to address the topic of introductions. Overarching themes include the
importance of considering what judges would find useful; the need to preserve flexibility for
lawyers; and the difficulty of crafting a rule that provides appropriate guidance for both skilled
and unskilled advocates.

A. Possible advantages

To the extent that skilled practitioners already employ introductions, a national rule
addressing introductions in briefs might simply codify existing practice (as Appellate Rule 12.1
and the cognate district-court rules have done for the practice of indicative rulings). By making
clear that introductions are permitted, the rule would simplify practice for those who wish to use
them. Introductions drafted by experienced lawyers can frame the issues. They can report the
posture of the case, identify the issues on appeal, and cast those issues in the most favorable light
for the party writing the brief. A participant in the Committee discussions described briefs by
public interest groups such as Public Citizen and the ACLU that make very effective use of
introductions. One commentator has suggested that “[a]n introduction can be an important and
helpful part of a brief — as a prelude to a long brief, or to caution that certain arguments are
conditioned on others, or to explain that different arguments lead to different relief.”

B. Possible disadvantages

Codifying existing practice would not only simplify things for practitioners who already
use introductions — it could also broaden the use of introductions by alerting less experienced
practitioners to the possibility of using them. Introductions drafted by unskilled lawyers might
be unhelpful. Indeed, to the extent that such introductions veer into argument untethered to the
appellate record, they could be undesirable. If the use of introductions becomes standard, brief
drafters might have a difficult time boiling their argument down to the single point — or handful

Appellate Rules Agenda Item No. 10-AP-B: Statement of the Case (April 2011), at 14. Another
member wrote in part: “I also like that the statement of the case is an opportunity for counsel to
present a thematic statement of what the case is about, an opportunity that doesn’t exist in other
pre-argument sections. (Of course, many lawyers alternatively insert an introduction before the
jurisdictional statement.)” Appendix to ABA Council of Appellate Lawyers Report at 16.

> Letter from Peder K. Batalden to Peter G. McCabe (Jan. 27, 2011) (“Batalden
Letter”), at 2.

-4-
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of points — that really ought to go into an introduction, and might instead try to cover too many
issues “up front.”

Those questioning the need for a national rule concerning introductions have also
wondered whether a local rule might be preferable. If the goal is to provide judges with the
items that are helpful to them, and if only one circuit currently requires (and no other circuit
explicitly permits) anything resembling an introduction,® perhaps a national rule is not needed.

I11.  Implementing a change to Appellate Rule 28
The Committee’s discussions have pointed out several practical questions that would
need to be addressed if Appellate Rule 28 were to be amended to address the topic of

introductions. Those questions include the following:

° Permissive vs. mandatory.

o No participants in the Committee’s discussions thus far have voiced support for
making introductions mandatory. Thus, the proposed rule presumably would
permit, but not require, the inclusion of an introduction.

° Length.

o Some concerns about the possible disadvantages of introductions might be
addressed by imposing a length limit (say, one page) on the introduction. But
some participants have described complex cases in which the introduction was as
long as four pages. In any event, the introduction presumably would count
toward the overall length limits set by Rule 32(a)(7).

o Contents.

o In the light of the concerns expressed about the downsides of introductions
drafted by inexperienced lawyers, either the rule text or the Note might address
the contents of the introduction.

o Peder Batalden has suggested “that the Committee revise Rule 28(a) to include a
new subrule allowing a brief to include an introduction, and that the language
from Rule 28(a)(6) concerning ‘the nature of the case’ be relocated to that new
subrule.” Batalden Letter, supra note 5, at 2.

® As of this writing, the Eighth Circuit is the only one to require something resembling
an introduction. At the spring 2011 meeting, Douglas Letter noted the possibility that the Ninth
Circuit might consider revising its local rules to permit (though not require) an introduction.

-5-
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[ Placement.

o Because Rule 28(a) requires the listed items to appear “in the order indicated,” in
adding a provision concerning introductions it would be necessary to specify
precisely where the introduction should go. One suggestion has been that the
introduction could go directly before the statement of the case or could be part of
the statement of the case. For a discussion of the related question of the
placement of the statement of issues, see below.

o Peder Batalden has suggested that “an introduction ought to be the first, not the
third, substantive component of a brief (after statements of jurisdiction and the
issues).” Batalden Letter, supra note 5, at 2. Similarly, Douglas Letter reported
at the Spring 2011 meeting that the proposed local rule currently being considered
by the Ninth Circuit contemplates that if the brief is to have an introduction, the
introduction should be the first substantive item in the brief

° Effect on other provisions.

o Statement of issues. Some participants have suggested that if the introduction
were to be placed just before the statement of the case, then the statement of
issues — currently required by Rule 28(a)(5) — should be placed after the statement
of the case. The effect would be that the newly-authorized introduction would be
the first substantial item in the brief (assuming that the jurisdictional statement
required by Rule 28(a)(4) will generally be short).

- Holly Sellers’ survey of the approaches taken in state-court briefing rules
demonstrates that the ordering adopted in current Appellate Rule 28(a) is
not inevitable.’

" The study summed up the state-court approaches as follows, using “I” to indicate the
statement of the issues, “C” to indicate the statement of the case, and “F” to indicate the
statement of facts:

* thirty-one states follow the same order as FRAP 28 [I-C-F];

* nine require the statement of the case, then the statement of facts,
followed by the statement of the issues [C-F-I];

* seven require the statement of the case, then the statement of issues,
followed by the statement of facts [C-1-F];

* one state requires a statement of facts followed by the statement of
issues, with no mention of a statement of the case [F-I]; and

* the remaining two states contain provisions that cannot be analogized to
FRAP for purposes of this categorization.

-6-

404



o Summary of argument. It has been suggested that permitting an introduction
might prompt a re-evaluation of the necessity of a summary of argument
(currently required by Rule 28(a)(8)). Rule 28(a)(8) requires “a summary of the
argument, which must contain a succinct, clear, and accurate statement of the
arguments made in the body of the brief, and which must not merely repeat the
argument headings.” It is possible that some introductions might largely
duplicate this summary. But not all introductions will do so.

Sellers Memo, supra note 3, at 10.
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MEMORANDUM

DATE: September 21, 2011

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: lljle_m No. 11-AP-D: possible Appellate Rules amendments relating to electronic
iling

This memo discusses possible amendments to the Appellate Rules to take account of the
shift to electronic filing and service. It seems useful to take up this topic, now that all circuits
except the Eleventh and Federal Circuits accept electronic filings.! Moreover, the proposed
amendments to Part V11 of the Bankruptcy Rules provide a potential model for the treatment of
some of the issues raised by electronic filing and service.

In preparing this memo, | benefited from guidance by Leonard Green and his colleagues
in other circuits. They compiled a list of Appellate Rules provisions on which to focus:

. Rule 3(d)(1) - Service by the district clerk of notice of filing of a notice of appeal to all
counsel other than the appellant’s.
. Rule 5(c) - Form of papers and number of copies of papers attendant to a petition for

permission to appeal.
. Rules 6(b)(2)(C) & (D) - Forwarding and filing the record in bankruptcy appeals from
the district court or bankruptcy appellate panel.

. Rules 11(b)(2) & (c) - District clerk’s duty to forward the record on appeal; retaining
the record temporarily in district court.

. Rule 21 - Form of papers and number of copies of petitions for writs of mandamus and
prohibition, and other extraordinary writs.

. Rule 25 - Filing and manner of service generally.

. Rule 27 - Form of papers, number of copies with respect to motions.

. Rule 28(e) - References to the record in briefs.

. Rule 30 - The appendix.

. Rule 31 - Serving and filing briefs.

They observed that for a number of these rules, it might suffice if the current requirements and
proscriptions were kept in place, but were supplemented with some language to the effect that

individual circuits which permit or require certain filings to be electronic may promulgate local

! See Appellate ECF Local Information, available at
http://www.pacer.gov/announcements/general/ea_filer_info.html (last visited Sept. 17, 2011).
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rules prescribing particular technical requirements governing the manner of filing.

The remainder of this memo builds on the Clerks’ guidance by focusing on eight aspects
of appellate practice that could be affected by the shift to CM/ECF. Part | discusses provisions
that require court clerks to serve certain documents on parties. Part Il discusses provisions
relating to electronic filing and service by parties. Part I11 considers the treatment of the record.
Part IV notes a proposal concerning the use of audio recordings in lieu of transcripts. Part V
discusses the appendix. Part VI turns to the format requirements for briefs and other papers.
Part V11 discusses requirements concerning paper copies of filings. Part V111 briefly notes
provisions that refer to “original” documents.

l. Service by the clerk

A number of provisions in the Appellate Rules require service by the district clerk (or
Tax Court clerk) or circuit clerk. See Rule 3(d) (district clerk to serve notice of filing of notice
of appeal); Rule 6(b)(1) (Rule 3(d) applies to appeals from bankruptcy appellate panels and, in
such appeals, “district court” includes “appellate panel”); Rule 13(a)(1) (Tax Court clerk to serve
notice of filing of notice of appeal); Rule 15(c) (circuit clerk to serve copy of petition for review
of agency decision on each respondent); Rule 21(b)(2) (if court of appeals orders response to
mandamus petition, circuit clerk “must serve the order to respond on all persons directed to
respond”); Rule 36(b) (*On the date when judgment is entered, the clerk must serve on all parties
a copy of the opinion — or the judgment, if no opinion was written — and a notice of the date
when the judgment was entered.”); Rule 45(c) (“Upon the entry of an order or judgment, the
circuit clerk must immediately serve a notice of entry on each party, with a copy of any opinion,
and must note the date of service on the docket. Service on a party represented by counsel must
be made on counsel.”). See also Rule 6(b)(2)(D) (in bankruptcy appeals from mid-level
appellate court, circuit clerk to “immediately notify all parties of the filing date” of the record);
Rule 12(c) (similar requirement in non-bankruptcy appeals).

Some observers have suggested that it makes little sense to require the clerk to serve
notice of an electronic filing on parties who are participating in CM/ECF. Thus, for example, in
2008 Judge Kravitz drew to the Committee’s attention a comment by the Connecticut Bar
Association Federal Practice Section's Local Rules Committee (“CBA Local Rules Committee™)
concerning Appellate Rule 3(d). The CBA Local Rules Committee pointed out that due to the
advent of electronic filing, there is a “discrepancy between FRAP 3(d), which indicates that the
District Court Clerk's office will handle service of notices of appeals and the reality that it does
not serve civil notices of appeals.”? More recently, Professor Steven Gensler relayed to the

Committee a suggestion by an attorney, Harvey D. Ellis, Jr., that “FRAP 3(d)(1) could use an

2 This suggestion was docketed as Item No. 08-AP-A.

-2-
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amendment to allow a notice of electronic filing to suffice in a district with ECF procedures.”

When the Committee discussed this question in 2008, it seemed prudent to take a wait-
and-see approach rather than amending Rule 3(d). At that time, not all the district courts which
were on CM/ECEF for filing permitted the notice of appeal to be filed electronically. Moreover,
the appellate courts' transition to electronic filing was still in process. Three years later on,
electronic filings are accepted by most district courts, at least some bankruptcy appellate panels,
and all courts of appeals except the Eleventh and Federal Circuits. The Tax Court now requires
most counseled parties to file electronically,* but the Tax Court’s electronic filing system,
eAccess, does not appear to be linked with PACER or the CM/ECF system,” and the Tax Court
does not permit notices of appeal to be filed electronically.®

The prevalence of electronic filing does not mean that notices of appeal will always be
filed electronically in the lower court. For one thing, a lower court that generally permits
electronic filing may make an exception for notices of appeal.” For another, filers who are
exempt from electronic filing (e.g., many pro se litigants) will file notices of appeal in paper
form. And even when a notice of appeal is filed electronically in the lower court, the lower
court’s clerk presumably must serve paper copies of the notice of appeal on any litigants who are
not on the CM/ECF system.®

% This suggestion was docketed as Item No. 11-AP-C.

* See Tax Court Rule 26 (“The Court will accept for filing documents submitted,
signed, or verified by electronic means that comply with procedures established by the Court.”);
United States Tax Court, eAccess, available at http://www.ustaxcourt.gov/electronic_access.htm
(last visited Sept. 17, 2011) (“eFiling is mandatory for most parties represented by counsel
(practitioners) in open cases in which the petition is filed on or after July 1, 2010.”).

> PACER’s list of CM/ECF courts (Individual Court PACER Sites, available at
http://www.pacer.gov/psco/cgi-bin/links.pl, last visited Sept. 17, 2011) does not mention the Tax
Court, and the Tax Court’s eAccess site does not mention PACER or CM/ECF.

¢ See United States Tax Court, eAccess Guide for Petitioners and Practitioners 11, 18.

" For example, N.D. Cal. Order 45 provides: “Until such time as the United States Courts
of Appeals for the Ninth Circuit and the Federal Circuit institute rules and procedures to
accommodate Electronic Case Filing, notices of appeal to those courts shall be filed, and fees
paid, in the traditional manner on paper rather than electronically. All further documents relating
to the appeal shall be filed and served in the traditional manner as well. Appellant's counsel shall
provide paper copies of the documents that constitute the record on appeal to the District Court
Clerk's Office.”

® Rule 3(d)(1)’s requirement that when a criminal defendant appeals “the clerk must also
serve a copy of the notice of appeal on the defendant” is somewhat ambiguous: Does this require

-3-
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Thus, any amendment (to the Appellate Rules that require service by a clerk) should take
account of the likely persistence of paper filings and paper service by or on certain parties (such
as inmates® or other pro se litigants). The provisions might usefully be amended to exempt the
relevant clerk from the relevant service requirement as to parties who automatically receive
notice of the relevant filing through the CM/ECF system. However, it would not seem to make
sense to adopt this approach for Rule 15(c), which concerns notice of the filing of a petition for
review of agency action. Unlike appeals from district court or bankruptcy appellate panel
judgments, petitions for review of agency action are filed in the court of appeals itself, and one
could not assume that the respondents would be registered in CM/ECF as of the date that the
circuit clerk would be serving the copy of the petition.*°

Assuming that Rules 3(d), 13(a)(1),"* 21(b)(2), 36(b), and 45(c) are to be amended in this

service on the attorney for a represented defendant, or on the defendant himself or herself? The
1966 Committee Note to Criminal Rule 37(a)(1) explained this requirement by stating that “The
duty imposed on the clerk by the sixth sentence is expanded in the interest of providing a
defendant with actual notice that his appeal has been taken and in the interest of orderly
procedure generally.” This might suggest that the defendant himself or herself is to be notified.
On the other hand, when this provision was originally adopted in Criminal Rule 37(a)(1) the
Rule also spoke of service of the notice on “all parties other than the appellant,” perhaps
suggesting that the drafters used “party” to refer to counsel in the case of represented parties.
The notification provided by Rule 3(d)(1) may be particularly useful to a defendant who has
availed himself or herself of the option — provided by Criminal Rule 32(j)(2) — to ask the clerk to
prepare and file a notice of appeal on the defendant’s behalf.

To the extent that Rule 3(d)(1) requires a criminal defendant-appellant to be personally
served with the notice of appeal — even if represented — this would add another category of
appeals in which paper service by the clerk would ordinarily be necessary.

® When an inmate confined in an institution files a notice of appeal under Rule 4(c), that
filing will (for the foreseeable future) be in paper form. With respect to such inmate filings, Rule
3(d)(2) requires the clerk to alert counsel (and pro se parties) to the date of docketing of the
notice; this is important because in such instances Rule 4(c) provides that certain periods that
would run from the date of the inmate’s filing are counted from the date of docketing rather than
the date of filing. | am unsure whether parties who participate in CM/ECF would receive notice
of the date of docketing through the CM/ECF electronic notification system, but if not, then Rule
3(d)(2)’s requirement would continue to be important even for participants in CM/ECF.

10 Admittedly, the respondents will be agencies who are repeat players, so perhaps my
assumption will not always hold true; but the likely pattern does seem significantly different in
the context of agency review than elsewhere.

1" As noted above, the Tax Court has its own electronic filing system and does not
currently permit electronic filing of the notice of appeal. Thus, the desirability and nature of any
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manner, it would make sense to consider whether any amendments are needed in the provisions
that currently require litigants to furnish sufficient copies to be used by the clerk to comply with
service requirements. See Rule 3(a)(1) (“[T]he appellant must furnish the clerk with enough
copies of the notice to enable the clerk to comply with Rule 3(d).”); Rule 13(a)(1) (similar
requirement). | see no need for any amendment to Rules 3(a)(1) and 13(a)(1). Those rules
currently direct the litigant to provide “enough copies,” and that phrase is flexible: If all parties
are CM/ECF participants, then zero copies would be enough copies.

Another requirement that should probably be retained for the moment is Rule 3(d)(1)’s
requirement that the district clerk notify the court of appeals of the filing of the notice of appeal
and of any later district-court filings that may affect the progress of the appeal (e.g., motions that
may suspend the effectiveness of the notice of appeal). | imagine that when CM/ECF is fully
operational in all the courts of appeals, one benefit may be that such notifications become
automatic. But until then, I would guess that the Rule’s requirement will continue to be
important. Like all the other issues discussed here, this is one as to which the guidance of the
Clerks will be important.

1. Electronic filing and service

The Appellate Rules currently acknowledge the possibility of electronic filing and
service. In the context of an overall review of the Rules’ treatment of electronic filings, it makes
sense to review Rule 25's provisions for electronic service and filing as well as Rule 26(c)’s
treatment of the three-day rule.

Rule 25(a)(2)(D) authorizes each circuit to adopt a local rule permitting or requiring
electronic filing, subject to the proviso that any electronic filing requirement include reasonable
exceptions. Rule 25(a)(2)(D) also helpfully defines an electronically filed paper as a “written
paper” for purposes of the Appellate Rules.*

Rule 25(c)(1) permits electronic service “if the party being served consents in writing.”
(I believe that such consent is ordinarily required as a condition of registration in CM/ECF.)
Rule 25(c)(2) permits parties to use the court’s transmission equipment to make electronic
service if authorized by local rule.** Rule 25(c)(3) directs parties to serve other parties in “a

amendments to Rule 13(a)(1) would require separate consideration.

12 For rules referring to writings, see, e.g., Rule 11(f) (“written stipulation filed in the
district court”); Rule 17(b)(2) (“parties may stipulate in writing that no record or certified list be
filed”); Rule 27(a)(1) (*“A motion must be in writing unless the court permits otherwise.”); Rule
41(d)(2)(B) (notification to circuit clerk “in writing”); Rules 44(a) and (b) (“written notice to the
circuit clerk”).

3 One question that is worth investigating is whether the circuits that use CM/ECF also
permit service to be made through CM/ECF. As of 2009, the Second Circuit was not permitting
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manner at least as expeditious as the manner used to file the paper with the court,” when
“reasonable” in light of relevant factors. Presumably, parties who are filing electronically should
serve other parties electronically unless those parties are not registered in CM/ECF.** Rule
25(c)(4) provides that “[s]ervice by electronic means is complete on transmission, unless the
party making service is notified that the paper was not received by the party served.”

Rule 26(c) sets out the three-day rule: “When a party may or must act within a specified
time after service, 3 days are added after the period would otherwise expire under Rule 26(a),
unless the paper is delivered on the date of service stated in the proof of service.” The three
additional days apply not only to service by mail or commercial carrier, but also to electronic
service: “For purposes of this Rule 26(c), a paper that is served electronically is not treated as
delivered on the date of service stated in the proof of service.” Chief Judge Easterbrook has
proposed abolishing the three-day rule;* he argues that the three-day rule is particularly
incongruous as applied to electronic service. Though Chief Judge Easterbrook’s suggestion
relates only to the Appellate Rules, the criticism of the three-day rule is relevant, as well, to Civil
Rule 6(d), Criminal Rule 45(c), and Bankruptcy Rule 9006(f). For more than a decade, there
have been periodic discussions of whether electronic service ought to be included within the
three-day rule. The Appellate, Bankruptcy, and Civil Rules Advisory Committees, and the
Standing Committee, have discussed the question, as did participants in the time-computation
project. Though there has been some support, in those discussions, for excluding electronic
service from the three-day rule, ultimately the decision was taken to include electronic service
within the three-day rule for the moment.

Some of the reasons given for including electronic service may be somewhat less weighty
now than they were a decade ago: Concerns that electronic service may be delayed by technical
glitches or that electronically served attachments may arrive in garbled form are perhaps less
urgent in districts (or circuits) where electronic service occurs as part of smoothly-running
CM/ECF programs. It may also be the case that when CM/ECF is mandatory for counsel,
counsel no longer (as a practical matter) has the inclination or, perhaps, ability to decline consent
to electronic service; in those districts or circuits, there would be no need to give counsel an
incentive to consent to electronic service (or to avoid giving counsel a disincentive to consent to
electronic service) by maintaining the three-day rule for electronic service. However, the
concern remains that counsel might strategically serve an opponent by electronic means on a
Friday night in order to inconvenience the opponent. Thus, though some of the rationales for
including electronic service in the three-day rule may have become less persuasive over time, the
concern over possible strategic misuse of electronic filing persists.

parties to effect service through CM/ECF; rather, electronic service had to be made by email.

4 Even if a party is not registered in CM/ECF, if the party has consented in writing to
electronic service, then service by email may be most appropriate when documents are filed
electronically.

> This proposal is on the Committee’s agenda as Item No. 08-AP-C.
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I1l. Treatment of the record

One of the most significant changes that CM/ECF may bring to appellate practice is the
treatment of the record. If the appellate judges and clerks can access the district court record by
means of links in the electronic docket, then the need for a paper record may eventually
dissipate.

The proposed Part V111 bankruptcy rules provide a model.*® Proposed Bankruptcy Rule
8010 provides for the “transmission” of the record in order to underscore the default principle of
electronic transmission.!” As the draft Committee Note to Bankruptcy Rule 8010 explains:

[Rule 8010(b)] requires the bankruptcy clerk to transmit the record to the clerk of
the appellate court when the record is complete .... This transmission will be made
electronically, either by sending the record itself or sending notice of how the
record can be accessed electronically. The appellate court may, however, require
that a paper copy of some or all of the record be furnished, in which case the
bankruptcy clerk will direct the appellant to provide the copies or will make the
copies at the appellant’s expense.

The proposed amendments to Appellate Rule 6 that are presented elsewhere in the agenda
book are designed to dovetail with the approach taken in the Part V111 rules. The proposed Rule
6 and Part V11l amendments illustrate an approach that could be generalized to the non-

16 Local circuit provisions provide additional models and should also be studied. See,
e.g., Third Circuit Local Appellate Rule 11.2 (“A certified copy of the docket entries in the
district court must be transmitted to the clerk of this court in lieu of the entire record in all
counseled appeals. In all pro se cases, all documents, including briefs filed in support of
dispositive motions, that are not available in electronic form on PACER, must be certified and
transmitted to the clerk of this court.”); id. (providing for transmission of non-electronic
documents in habeas cases); Fifth Circuit Rule 10.2 (“The district court must furnish the record
on appeal to this court in paper form, and in electronic form whenever available. The paper and
electronic records on appeal must be consecutively numbered and paginated. The paper record
must be bound in a manner that facilitates reading.”); Sixth Circuit Rule 10(c) (“As a general
matter, the district court does not send non-electronic records to the court of appeals unless and
until the circuit clerk requests them.... This sub-rule (c) applies to non-electronic exhibits that a
party wishes to draw particular attention to by assuring that the court has actual possession of the
exhibits or copies of them.”); Sixth Circuit IOP 11(a).

7 A number of the Appellate Rules use the term “send” or the term “forward.” When
electronic sharing of records between district and appellate courts becomes the norm, “transmit”
may be a better fit than “send” or “forward.” Professor Kimble has indicated, however, that
there is a style objection to substituting “transmit” for “send.” That issue is likely to play out in
the context of the project to revise Part VIII of the Bankruptcy Rules.

-7-

415



bankruptcy context by means of similar amendments to Appellate Rules 11 and 12. However, it
seems likely that a different approach to the record would be taken in certain contexts, such as
appeals from the Tax Court'® and petitions for review of agency action.

It would also make sense to review Rule 28(e)’s treatment of references to the record. It
could be useful to require references that make it easy to find the relevant document on PACER,
for example by referring to the document’s docket number. It may also be worthwhile to
consider whether to note the possibility of providing hyperlinks to relevant record documents.

IV.  Treatment of the transcript

Digital audio recording has been an approved method of making the record of district
court proceedings for more than a decade. Judge Michael Baylson has suggested that the
Appellate Rules Committee consider the possibility of allowing the use of digital audio
recordings in place of written transcripts for the purposes of the record on appeal.*®

Under Rule 10(a), the record on appeal consists of “(1) the original papers and exhibits
filed in the district court; (2) the transcript of proceedings, if any; and (3) a certified copy of the
docket entries prepared by the district clerk.” Rule 10(b)(1) provides that “[w]ithin 14 days after
filing the notice of appeal or entry of an order disposing of the last timely remaining motion of a
type specified in Rule 4(a)(4)(A), whichever is later, the appellant must do either of the
following: (A) order from the reporter a transcript of such parts of the proceedings not already
on file as the appellant considers necessary, subject to a local rule of the court of appeals ... ; or
(B) file a certificate stating that no transcript will be ordered.” If the appellant orders less than
the entire transcript, Rule 10(b)(3) permits the appellee to designate additional parts of the
transcript.

Read literally, Appellate Rule 10(b) does not require all appellants to order a transcript.
But in reality, the appellant’s choices are more constrained, because the appellant must make
sure that the record includes all the information that the court of appeals will need in order to
assess the appellant’s challenges to the relevant ruling(s) below. In some instances the appellant

18 Under Rule 13(d)(1), the provisions in Rules 10, 11, and 12 concerning the record also
apply to appeals from the Tax Court. Unless the Tax Court’s electronic filing system becomes
linked to CM/ECF, it seems unlikely that a Tax Court record could be transmitted electronically
to a court of appeals. Thus, if Rules 11 and 12 are amended to contemplate electronic
transmission of the record, it may also be necessary to amend Rule 13 to provide separately for
records on appeals from the Tax Court. Cf. Sixth Circuit Rule 13 cmt. (“Tax Court appeals will
generally be handled the same as district court appeals. However, the Tax Court's electronic
records are not easily transferable to the court of appeals. Therefore, as set out in 6 Cir. R. 30, in
Tax Court appeals there will be appendices instead of an electronic record on appeal.”).

9 This suggestion appears on the Committee’s docket as Item No. 08-AP-Q.
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may be able to omit some or all of the transcript. But as one commentator advises, the prudent
litigator will “[r]esolve all doubts in favor of inclusion. Aside from costs, there is no reason to
exclude anything from the transmitted record that might be useful. For every appeal where the
court of appeals complains about over-designation, there are ten where it refuses to consider an
argument because appellant failed to include the record needed to support that point.”® The
Rule itself requires the appellant to order a transcript if the appellant is challenging factual
findings: Rule 10(b)(2) provides that “[i]f the appellant intends to urge on appeal that a finding
or conclusion is unsupported by the evidence or is contrary to the evidence, the appellant must
include in the record a transcript of all evidence relevant to that finding or conclusion.” Other
types of challenges that will likely require at least portions of the transcript include challenges to
jury selection, to evidentiary rulings, or to jury instructions. To put the matter more generally,
the evaluation of a challenge to a trial ruling will frequently require the inclusion of the parts of
the transcript that show an objection to the challenged ruling, the parts that reflect the ruling
itself, and any parts that are relevant to a determination of whether the error (if any) was
harmless.

Even when the court of appeals would ordinarily need to consult some or all of the
transcript in order to evaluate the appellant’s contentions, Rule 10 offers a few ways to avoid
providing the transcript itself. Rule 10(d) permits the parties to agree upon “a statement of the
case showing how the issues presented by the appeal arose and were decided in the district
court.” The statement, which is to focus on the matters “essential to the court's resolution of the
issues,” is reviewed and (if accurate) approved by the district court and is then “certified to the
court of appeals as the record on appeal.” In some relatively simple cases, Rule 10(d)’s agreed
statement could provide a cost-effective way to create the record on appeal; but it appears from
anecdotal evidence that this mechanism is relatively rarely used. Rule 10(c) provides a
mechanism for reconstructing a statement of the trial-court proceedings “[i]f the transcript of a
hearing or trial is unavailable.” However, Rule 10(c)’s mechanism appears to be reserved for
instances when the transcript is unavailable irrespective of cost;** a number of courts have taken
the view that the mere fact that the preparation of the transcript would be prohibitively expensive
does not justify recourse to Rule 10(c).

In short, under current practice many appellants cannot succeed on appeal unless they
ensure that the record on appeal includes at least some portions of the transcript of the
proceedings below. There will also sometimes be instances when the appellee needs to
designate portions of the transcript that were not ordered by the appellant. The question raised
by Judge

Baylson is whether litigants can avoid the costs of ordering the transcript by using the digital

2 Knibb, Fed. Ct. App. Manual § 28:1 (5th ed.).

2! This would arise if the proceedings had for some reason not been recorded or if the
recording were lost.

-9-

417



audio files instead.

The use of audio files in place of a transcript would permit the parties to avoid the cost of
obtaining the transcript, but a number of judges and lawyers are likely to prefer using transcripts.
The likely variation in preferences on this matter suggests that the use of audio files in lieu of
transcripts may, in the near term, be more likely to take hold in district courts than in the courts
of appeals.?? Thus, the Committee may wish to maintain its wait-and-see approach with respect
to audio files. In the interest of completeness, here are some considerations concerning the
treatment of audio files under the current Rules.

There do not yet appear to exist any local circuit rules that address the use of audio files
in lieu of transcripts. The Appellate Rules could be read to permit the adoption of local rules
authorizing the use of audio files in lieu of the transcript for purposes of the record on appeal, at
least in some cases. But there are several ways in which the existing procedures under the
Appellate Rules would be a somewhat awkward fit in cases where audio files are used instead of
the transcript.

Rule 10(a)’s definition of the record. An audio recording of the district court proceeding
is not itself a “transcript” or a “paper”; nor would it seem to come within the ordinary meaning
of “exhibit.” But a court of appeals presumably could by local rule clarify that an audio
recording of the district court proceeding could be included in the record on appeal.

Rule 10(b)(3)’s statement of issues and counter-designations. Rule 10(b)(1) does not
require the appellant to order a transcript; but if the appellant does not order the transcript, Rule
10(b)(2)(B) requires the appellant to “file a certificate stating that no transcript will be ordered.”
A local rule could authorize the appellant to include in the certificate a statement that the
appellant intends to rely on the audio recording rather than ordering a transcript. If the appellant
were to do so, then Appellate Rule 10(b)(3) would require the appellant to file and serve on the
appellee “a statement of the issues that the appellant intends to present on the appeal.” Rule
10(b)(3) is obviously intended to enable the appellee to determine what portions, if any, of the
transcript it wishes to order. But if the appellee, too, is comfortable with the idea of relying on
the audio recording rather than ordering a transcript, then the parties could simply include all the
audio files as part of the record, rather than engaging in the process of designations and counter-
designations contemplated by Rule 10(b).

Rule 10(b)(2)’s requirement of “a transcript.” In cases where the appellant wishes to
challenge factual findings, Rule 10(b)(2), read literally, would seem to require a “transcript”

22 At the district court level, variation among judges’ preferences would not prevent the
use of audio files in lieu of transcripts, because any district judge who shares Judge Baylson’s
receptivity to the use of audio files can permit that use in his or her cases. At the court of
appeals level, however, even if some judges are receptive to the use of audio files it seems likely
that others on the same court will prefer to have a transcript.
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rather than permitting the use of audio files: “If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by the evidence or is contrary to the evidence, the appellant
must include in the record a transcript of all evidence relevant to that finding or conclusion.”

Rule 28(e)’s requirement of page citations. The importance of providing specific record
citations is well known. If a system were adopted for using audio recordings in lieu of
transcripts, it would be possible for the litigant to pinpoint the part of the audio file to which the
litigant wishes to direct the court’s attention by citing the relevant hour and minute. Such
measures could comply with the spirit of Rules 28(a), 28(b) and 28(e). But they would fit
awkwardly with the letter of Rule 28(e), which requires citations to the “page” of the appendix
or of the document in the original record.

Rule 30's provisions concerning the appendix. Rule 30's provisions concerning the
appendix clearly contemplate that the matter to be placed in the appendix will be in paginated
form. However, the flexibility provided to the courts of appeals by Rule 30(f) has permitted a
great deal of local variation, and it seems likely that the permissible variations could include the
use of audio files as part of the original record.

V. Treatment of the appendix

At present, Rule 30 provides circuits with flexibility to put in place their preferred
requirements concerning the appendix. Though those local circuit requirements vary, it seems
likely that the general purpose of the appendix is similar across circuits — namely, to collect in
one place the most salient portions of the record.

Even if the transition to electronic filing renders it appropriate to transmit the record in
electronic form, my intuition is that some courts will continue to want the parties to distill that
record into an appendix.?® An appendix — even if filed electronically — provides conveniences
that an electronic record would not. To access the electronic record, a judge or clerk would need
internet access. An electronic copy of the appendix, by contrast, could be read even without
internet access; and the appendix would also serve to highlight the parties’ view of the most
important portions of the record.?

2 But see Sixth Circuit Rule 30(a) (providing that in appeals in which “the court will
have the electronic record of district court proceedings available, an appendix is not necessary
and is not to be filed”).

2 Admittedly, there are other ways to highlight those portions. See, e.g., Sixth Circuit
Rule 30(b) (“In appeals from the district court where there is an electronic record in the district
court, documents in the electronic record must not be included in an appendix. To facilitate the
court's reference to the electronic record in such cases, each party must include in its principal
brief a designation of relevant district court documents.”).
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It is thus unclear to me whether the transition to electronic filing warrants amendments to
Rule 30. However, it is possible that a study of local circuit practices would reveal aspects of the
Rule that could be altered in response to electronic filing.

VI.  Format of briefs and other papers

Some of the Appellate Rules’ detailed instructions concerning the format of briefs and
other papers may be unnecessary for electronic filings. Requirements that seem unnecessary
include those concerning the following:

° Opaque and unglazed paper. See Rule 27(d)(1)(A); Rule 32(a)(1)(A).

° Single-sided printing. See Rule 27(d)(1)(A); Rule 32(a)(1)(A).

° Color of covers. See Rule 27(d)(1)(B); Rule 28.1(d); Rule 32(a)(2); Rule 32(b)(1); Rule
32(c)(2)(A).

° Binding. See Rule 27(d)(1)(C); Rule 32(a)(3); Rule 32(b)(3).

° Paper size. See Rule 27(d)(1)(D); Rule 32(a)(4).

° Glossy reproductions of photographs. See Rule 32(a)(1)(C).

Although these requirements seem beside the point with respect to electronic filings, it is not
clear that there is an urgent need to amend the rules to acknowledge these requirements’
inapplicability to electronic filings. It is difficult to imagine a clerk’s office rejecting an
electronically filed paper (filed in conformance with local CM/ECF rules) for failure to comply
with any of the requirements in the bullet point list above.?

VIl. Required number of copies

Several provisions in the Appellate Rules require a litigant to provide a certain number of
copies of a filing, presumably for the internal use of the court.?® See Rule 5(c) (original and
three copies of petition for permission to appeal or of answer to petition, “unless the court
requires a different number by local rule or by order in a particular case”); Rule 21(d) (original
and three copies of papers on petition for extraordinary writ, unless different number required by
local rule or order in case); Rule 26.1(c) (same, with respect to corporate disclosure statement
filed separately from brief); Rule 27(d)(3) (same, with respect to motion papers); Rule 31(b)
(“Twenty-five copies of each brief must be filed with the clerk and 2 copies must be served on
each unrepresented party and on counsel for each separately represented party. An unrepresented
party proceeding in forma pauperis must file 4 legible copies with the clerk, and one copy must
be served on each unrepresented party and on counsel for each separately represented party. The

2 Rule 32(e) provides that “[b]y local rule or order in a particular case a court of appeals
may accept documents that do not meet all of the form requirements of this rule.”

%6 | omit from this discussion Rules 3(a)(1) and 13(a)(1), which require the provision of
copies to be served on other litigants and which are discussed in Part I.
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court may by local rule or by order in a particular case require the filing or service of a different
number.”); Rule 35(d) (“The number of copies to be filed [in connection with a petition for
rehearing en banc] must be prescribed by local rule and may be altered by order in a particular
case.”); Rule 40(b) (“Copies [of a petition for panel rehearing] must be served and filed as Rule
31 prescribes.”). Rule 25(e) provides generally that “[w]hen these rules require the filing or
furnishing of a number of copies, a court may require a different number by local rule or by
order in a particular case.”

As judges become accustomed to using electronic copies of briefs and other papers,
courts may decide to adopt local rules lowering the number of required paper copies. But that
choice depends on the preferences of a particular circuit’s judges. Under the Appellate Rules,
each circuit is currently free to specify that it requires a different number of paper copies, or no
paper copies. It does not seem to me that any change in the Appellate Rules on this topic is
warranted at this time.

VIIIl. Original documents

Some Appellate Rules provisions refer to “original” documents. For example, Rule 10(a)
provides that the record on appeal includes “the original papers and exhibits filed in the district
court,” and Rule 45(d) directs the circuit clerk not to “permit an original record or paper to be
taken from the clerk’s office.” When applied to a case in which all papers were electronically
filed, the reference to “originals” seems anachronistic. A few of those references may be worth
updating in connection with other amendments relating to electronic filing.?” In particular, if
Rules 11 and 12 are amended to provide for electronic transmission of the record, it might make
sense to amend Rule 10(a) to provide that the record includes the original filings or electronic
versions thereof. And provisions that contemplate the appeal being heard on the “original
record” might be amended to provide, as an alternative, that the appeal can be heard on the basis
of the electronic record. See Rule 24(c) (“A party allowed to proceed on appeal in forma
pauperis may request that the appeal be heard on the original record without reproducing any
part.”); Rule 30(f) (“The court may, either by rule for all cases or classes of cases or by order in a
particular case, dispense with the appendix and permit an appeal to proceed on the original
record with any copies of the record, or relevant parts, that the court may order the parties to
file.”).

2T Other instances seem harmless, as where a rule provides for the use of “originals or
copies.” See Rule 8(a)(2)(B)(ii) (required contents of motion for stay include originals or copies
of affidavits); Rule 18(a)(2)(B) (similar requirement regarding motion for stay pending review of
agency determination). And in some instances the reference to originals continues to make
sense. For example, on review of an agency determination Rule 17(b)(1) requires the agency to
file “the original or a certified copy of the entire record or parts designated by the parties.” And
where multiple appeals are taken from a Tax Court decision, Rule 13(d)(2) allocates the
“original record” to the “court named in the first notice of appeal filed.”

-13-

421



IX. Conclusion

Not all of the topics discussed in this memo merit Rule amendments. In some instances,
a practice may not yet be sufficiently widespread to warrant treatment in the Rules. In other
instances, the existing Rules may be flexible enough to permit new practices relating to
electronic service and filing. In drafting any amendments to the Rules, it will be important to
provide the capacity to accommodate future technological advances.
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RE: Fair Payment of Court Fees Act of 2011

This memo addresses the proposed “Fair Payment of Court Fees Act of 2011,” which would
amend Civil Rule 68 and Appellate Rule 39 in response to concerns raised about the taxation of costs
in the case of Snyder v. Phelps, 580 F.3d 206 (4th Cir. 2009), aff’d, 131 S. Ct. 1207 (2011). The
Judicial Conference’s Committee on Rules of Practice and Procedure (the “Standing Rules
Committee”) and the Appellate Rules Advisory Committee (the “Advisory Committee”) understand
and share concerns raised about the taxation of costs in Snyder, and are already working on measures
to address them. That work is well advanced. The issue in Snyder, which rarely arises, is being
effectively addressed without the need for legislation, and the proposed legislation could cause
unintended adverse consequences.

The Advisory Committee took very seriously the concerns raised by the $16,510.80 cost
award in the Snyder case. The work began by thorough research into the legal standards that
currently apply to cost awards in the courts of appeals. In resolving the request for appellate costs
that followed its decision in Snyder, the Fourth Circuit applied Appellate Rule 39(a)(3)’s default rule
that “if a judgment is reversed, costs are taxed against the appellee.” Rule 39 sets default rules for
the allocation of appeal costs, but those default rules are displaced if “the law provides or the court
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orders otherwise.” FED.R. App. P. 39(a). Because Rule 39(a) explicitly states that the court may
“order[] otherwise,” and does not specify on what basis such an order might issue, the rule confers
discretion on the court of appeals to depart from the default rules in appropriate circumstances. The
research into Rule 39 and the cases applying it make it clear that the court of appeals had the
discretion to deny costs in Snyder v. Phelps.

The Appellate Rules Advisory Committee discussed Snyder and Rule 39 at its Fall 2010
meeting. The Committee decided that it was important to understand the actual practices in each
court of appeals under Rule 39. The Committee asked the Federal Judicial Center to research the
typical amount of appellate costs awarded under the Rule. The FJC study — authored by Marie
Leary and titled Comparative Study of the Taxation of Costs in the Circuit Courts of Appeals Under
Rule 39 of the Federal Rules of Appellate Procedure — was completed this spring and is available
at http://www.fjc.gov/library/fjc_catalog.nsf.

The FJC study found that the circuits vary in how they implement Appellate Rule 39’s
directives on costs. In particular, the variations stem from differences among the circuits over factors
such as the ceilings (for purposes of reimbursement) on the cost per page of copying and on the
number of copies. (In Snyder, by far the bulk of the cost award — $ 16,060.80 — resulted from the
costs of copying the briefs and voluminous appendices.) The study provides comparative data on
cost awards across the circuits, both according to the size of average cost awards and according to
what the study characterizes as “outlier” awards. The cost award in Snyder was such an outlier
award.

After discussing the FJC study at its Spring 2011 meeting, the Advisory Committee sent the
study to the chief judge of each circuit, to enable each circuit to review its cost-award practices. The
circuits’ reaction to the study has been swift and positive. For example, at the time of the cost award
in Snyder, the Fourth Circuit’s local practices set a maximum rate of $4.00 per page (for purposes
of determining what can be reimbursed in cost awards for the cost of copying briefs and appendices).
That maximum rate stood in stark contrast to the practice in most circuits, which set maximum rates
of $0.10 per page to $0.15 per page. After reviewing the FJC study’s comparative data, the judges
of the Fourth Circuit have voted to amend that court’s rules to lower the maximum reimbursable
copying cost to $0.15 a page. The change is now out for public comment, and it appears likely to
take effect by September 1, 2011. If that change had been in effect at the time of the Snyder
litigation, the amount of copying costs that could have been awarded in that case would have been
capped at a much lower number. If Snyder had been decided in the other courts of appeals with
lower copying cost caps, the costs would have similarly been capped at a much lower number.

The FJC study also highlights the fact that the growing use of electronic filing will further
decrease the size of cost awards. In the Sixth Circuit, attorneys are generally expected to file and
serve appellate briefs electronically without providing any paper copies. As the FJC study’s
comparative data demonstrate, this innovation has significantly lowered the average appellate cost
awards in the Sixth Circuit relative to other circuits. As other circuits in the future complete the

426



transition to electronic service and filing, we can expect the same downward shift in their average
appellate cost awards.

In sum, the Appellate Rules Advisory Committee —aided by the FJC’s comprehensive study
— has carefully considered the unusual problem that surfaced in Snyder. Under existing Appellate
Rule 39, the court of appeals would have had discretion to deny costs in Snyder. And in any circuit
other than the Fourth, even if the court had awarded costs, the size of the award would have been
much less dramatic due to caps on the amount of copying costs that can be recovered under local
rules. The pending change to the Fourth Circuit’s local rules would bring the Fourth Circuit into line
with other circuits in this regard. Finally, the current shift toward electronic service and filing will
eliminate the reimbursement of copying costs as an element under Rule 39. There is no need for
legislation to address or prevent what occurred in Snyder.

In addition, the proposed legislation could lead to unanticipated results. Under current Rule
39, the courts of appeals possess discretion to deny costs to the prevailing party. The bill’s
requirement that the court consider whether the appeal established an important precedent would add
a specific ingredient to the court of appeals’ equitable analysis. Under existing case law, that
ingredient is one that courts already have discretion to take into account under Rule 39(a). Requiring
consideration of this factor may suggest that it is to be given greater weight or significance than
others, which could lead to unclear or unfair results in cases that involve important private interests
but not an issue important to the public. And in cases that do involve a public interest, the legislative
directive could lead to unintended results. For example, under the bill, if the plaintiff, rather than
the defendants, had prevailed on appeal in Snyder v. Phelps, the defendants would likely oppose an
award of costs to the prevailing appellee on the ground that the decision set an important precedent.
That could lead the judge to believe she had no discretion to require those protesting the funeral to
pay fees to the grieving father.

In addition, the bill proposes amending Civil Rule 68. This is a relatively complicated rule
and its operation was not at issue in the Snyder case. Amending it is not only unnecessary, it is likely
to create a number of unintended results and problems.

The Rules Committees examine whether to amend rules under the procedure that Congress
set out in the Rules Enabling Act, 28 U.S.C. §§ 2071-2077. The proposed legislation would
circumvent the procedure that Congress set out in the Act. The procedure in the Rules Enabling Act
has worked well for over 75 years to allow the careful review of possible problems in the justice
system that can be remedied through procedural rules. It involves careful study and analysis by the
judges, lawyers, and academic members of the committees who are immersed in the issues. The
committees undertake review of relevant case law, conduct public hearings to obtain the views of
the bench and the bar on proposed amendments, and when appropriate, obtain empirical data. Once
the advisory committee has considered public comments, relevant case law, and empirical data,
proposed amendments are presented to the Standing Rules Committee, the Judicial Conference, the
Supreme Court, and then to Congress. This multi-layer review process ensures that rule changes are
needed to respond to actual problems in the practice and protects against unintended adverse
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consequences. The Rules Committees would oppose this bill on the additional ground that it would
amend the Appellate and Civil Rules outside the Rules Enabling Act process.

In sum, we believe that the proposed legislation to amend the Appellate Rules and the Civil
Rules is unnecessary to address the concerns at issue and could lead to unintended adverse
consequences. We appreciate the opportunity to express our concerns and look forward to
continuing to work together to improve the administration of justice in our federal courts.
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MEMORANDUM

DATE: September 21, 2011

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: Ongoing research concerning FRAP-related circuit splits

I enclose a memorandum from Matthew E. Boutte concerning the AQ’s periodic search
for FRAP-related circuit splits. Mr. Boutte’s memo helpfully suggests refinements to the search
terms for that ongoing search, and identifies one additional circuit split relating to the Appellate
Rules.

This cover memo briefly discusses that circuit split, which concerns the type of showing
required to establish compliance with the inmate-filing provisions in Appellate Rules 4(c)(1) and
25(a)(1)(C). Rule 4(c)(1) states:

If an inmate confined in an institution files a notice of appeal in either a civil or a
criminal case, the notice is timely if it is deposited in the institution's internal mail
system on or before the last day for filing. If an institution has a system designed
for legal mail, the inmate must use that system to receive the benefit of this rule.
Timely filing may be shown by a declaration in compliance with 28 U.S.C. §
1746 or by a notarized statement, either of which must set forth the date of
deposit and state that first-class postage has been prepaid.

Rule 25(a)(1)(C), which concerns inmate filings in the courts of appeals, contains substantially
similar language.

The question identified by Mr. Boutte concerns what happens if an inmate seeks to rely
on the inmate-filing rule but does not provide either of the documents specifically described in
the Rule (a declaration or a notarized statement). The Committee has discussed this issue at least
twice. The first instance is reflected in the minutes of the Committee’s spring 2004 meeting:

Prof. Philip A. Pucillo, Assistant Professor of Law at Ave Maria School of
Law, has directed the Committee's attention to inconsistencies in the way that the
"prison mailbox rule™ of Rule 4(c)(1) is applied by the circuits....

The circuits disagree about what should happen when a dispute arises over

whether a paper was timely filed and the inmate has not filed the affidavit
described in the rule. Some circuits dismiss such cases outright, holding that the
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appellate court lacks jurisdiction in the absence of evidence of timely filing. Other
circuits remand to the district court and order the district court to take evidence on
the issue of whether the filing was timely. And still other circuits essentially do
their own factfinding - holding, for example, that a postmark on an envelope
received by a clerk’s office is sufficient evidence of timely filing. Prof. Pucillo has
proposed that Rule 4(c)(1) be amended to clarify this issue.

The Committee briefly discussed this suggestion at its November 2003
meeting. The Committee tabled further discussion to give Mr. Letter an
opportunity to ask the U.S. Attorneys about their experience with this issue and
get some sense of whether and how federal prosecutors believe that Rule 4(c)(1)
should be amended.

Mr. Letter reported that the U.S. Attorneys have not found that this issue
is a problem. In general, when a question arises about the timeliness of a filing by
a prisoner, U.S. Attorneys find it easier to respond to the prisoner's filing on the
merits than to engage in litigation over timeliness. The Department does not
believe that Rule 4(c)(1) needs to be amended.

A member said that he did not think that the problem identified by Prof.
Pucillo was serious enough to warrant amending Rule 4(c)(1). Other members
agreed.

Minutes of Spring 2004 Meeting of Advisory Committee on Appellate Rules, at 33.

The question of whether the absence of the declaration or statement described in Rule
4(c)(1)’s third sentence dooms an appeal was starkly presented in a case decided just months
after the Committee’s spring 2004 meeting. As described by Judge Hartz in his dissent from the
denial of rehearing en banc:

The issue addressed in the panel opinion is whether Defendant satisfied the prison
mailbox rule by depositing his notice of appeal with the prison mail system by
September 25, 2002. It is uncontested that he did; the government does not
dispute that the notice of appeal was mailed by the prison in an envelope
postmarked September 24, 2002. Nevertheless ... the panel reads “may” in
Federal Rule of Appellate Procedure 4(c)(1) to say “must,” and dismisses
Defendant's appeal because the rule required him to establish compliance with the
prison mailbox rule by means of either a declaration in compliance with 28
U.S.C. 8 1746 or a notarized statement.

United States v. Ceballos-Martinez, 387 F.3d 1140, 1141 (10th Cir. 2004) (Hartz, J., joined by
Briscoe and Lucero, JJ., dissenting from denial of rehearing en banc).

More recently, the Committee discussed the circuit split on this question in 2008 and

-2-
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2009, when the Committee was also looking at a proposal by Judge Diane Wood that other
aspects of Rule 4(c)(1) should be clarified.! No action was taken on this question at the time.
The item relating to Judge Wood’s proposal — No. 07-AP-I — remains on the Committee’s study
agenda.

The cases cited in Mr. Boutte’s memo include three decided since April 2008 (when the
Committee first discussed Item No. 07-AP-1). But those three cases concerned the application of
the prison mailbox rule in contexts not governed by the Appellate Rules. See Douglas v. Noelle,
567 F.3d 1103, 1108-09 (9th Cir. 2009) (holding that an inmate’s complaint was timely filed
despite the lack of a declaration or notarized statement and reasoning that “a declaration or
statement was unnecessary, for the prison's own records show that Douglas's complaint was sent
to the district court by registered mail on November 30, 2004”); Day v. Hall, 528 F.3d 1315,
1318 (11th Cir. 2008) (applying prison mailbox rule to filing of state-court mandamus petition
for purposes of determining tolling of habeas statute of limitations under AEDPA and using as
the filing date the date that the inmate “allege[d] that he gave his petition for a writ of mandamus
to prison officials™); Brand v. Motley, 526 F.3d 921, 925 (6th Cir. 2008) (applying prison
mailbox rule to filing of complaint and employing “an assumption that, absent contrary evidence,
a prisoner [delivered the complaint to prison officials] on the date he or she signed the
complaint”). Additional research would be required in order to determine whether the caselaw
that specifically concerns Appellate Rules 4(c)(1) and 25(a)(1)(C) has developed further since
the Committee last considered the question.

I have not attempted a full survey of the law on this issue, but I will of course be glad to
do so if the Committee would like.

Encl.

! Specifically, Judge Wood had suggested that the Committee consider clarifying the
Rule’s position concerning the prepayment of first-class postage. Questions relating to
prepayment of postage include the following: Does the rule require prepayment of postage when
the institution has no legal mail system? Does the rule require prepayment of postage when the
institution has a legal mail system and the inmate uses that system? When the rule requires
prepayment of postage, is that requirement jurisdictional?

-3-
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To:  Judge Sutton, Chair, Advisory Committee on Rules of Appellate Procedure
Professor Struve, Reporter, Advisory Committee on Rules of Appellate Procedure
Advisory Committee on Rules of Appellate Procedure

From: Matthew E. Boutte
Date: Thursday, June 30, 2011
Re:  Circuit Splits Update

On August 19, 2010 Heather Williams submitted a memorandum on circuit splits
involving the Federal Rules of Appellate Procedure to Judge Sutton at the request of the
Standing Committee. In her memorandum, Ms. Williams detailed the search term she developed
and discussed cases from January 1, 2010 through August 19, 2010 that (1) created a new rules-
based split; (2) furthered an existing split; or (3) articulated the existence of a split.*

Having reviewed Ms. Williams’ work, | concluded that some slight changes to the search
term used were necessary to find all the splits. Part | of this memorandum will discuss these
changes and why they were made.

Because the search term was adjusted, | have “doubled back” and conducted the search
for cases between January 1, 2010 and June 30, 2011.? The search resulted in finding two cases
involving splits, in addition to the cases that Ms. Williams previously found and discussed.
Ahmed v. Holder, 380 F.App’x 67, 69-70 (2d Cir. 2010), discussed the circuit split over whether
the two methods of activating the prison-mailbox rule in Rule 25(a)(1)(C) were exhaustive or
illustrative, but did not decide the issue. International Floor Crafts, Inc. v. Dziemit, Nos. 09-
1555, 09-1556, 09-2349, 2011 WL 1499857, (1st Cir. Apr. 21, 2011), discussed the circuit split
over inclusion of attorneys’ fees in Rule 7 bonds (the same issue the cases in Ms. Williams’
memorandum discussed) and sided with the majority view that they may. These splits are
discussed in Part Il of this memorandum.

I have attached an Appendix that clearly lays out the revised search terms and the
appropriate format in Westlaw and in Lexis.

l. CHANGES TO THE SEARCH PARAMETERS.

Two changes needed to be made to the search to make it more effective. First, the scope
of the search needed to be broadened in order to capture discussions of splits that were not

! Ms. Williams also submitted a memorandum to Judge Sutton and Professor Struve on March 21, 2011 conducting
the same search from August 19, 2010 through March 21, 2011. However, she did not find any new circuit splits
arising under the Appellate Rules during this time period.

2 As discussed below, the revised search parameters resulted in one previously undiscovered split between January
1, 2010 and March 21, 2011 being found, thus showing that the previous search was underinclusive and that
“doubling back” with the revised search parameters was worthwhile.
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caught by the former search parameters. Second, the list of search terms identifying the
Appellate Rules needed to be slightly altered.

A Broadening the Scope of the Search.

The former search used the connector “/s” to locate cases that discuss the Appellate Rules
within the same sentence as discussion of a split, disagreement, or divide.? The scope of this
search is too narrow. It is certainly conceivable that an opinion would discuss an Appellate Rule
in one sentence and then discuss a circuit split regarding the rule in the next sentence without
directly referring to the Federal Rules of Appellate Procedure or some variant thereof. Therefore
use of the broader “/p”, which searches for terms within the same paragraph, is the more
appropriate connector. When the “/s” connector is replaced with the “/p”” connector in the former
Westlaw search” from January 1, 2010 through June 30, 2011, eighty-six results are obtained as
opposed to eleven.®

B. Alteration of Abbreviations for the Federal Rules of Appellate Procedure.
The former search used the following parameters for discussion of the Appellate Rules:®
(“appellate rule” “rule! of appellate procedure” “Fed. R. App.” FRAP).

When Westlaw searches for a phrase within quotation marks that has spaces, it will only
search for terms with the identical spacing. Therefore, a search for “Fed. R. App.” would not
return a case with the text “Fed.R.App.” However, the reverse is not true. A search for
“Fed.R.App.” will return cases with the text “Fed.R.App.”, “Fed. R.App.”, “Fed.R. App.”, or
“Fed. R. App.” Because various forms of spacing are used, “Fed.R.App.” is the better search

® The connector “/s” would be used in Westlaw, while the connector “w/s” would be used in Lexis.

* These numbers, and all subsequent numbers, are based on a search in the All Federal Cases (ALLFEDS) database
on Westlaw. If subsequent searches are conducted on Lexis, they are done in the Federal Court Cases, Combined
database.

® This is not to say that all of these results are relevant. For example, many of the results are merely the court saying
“We disagree.” somewhere in a paragraph that discusses the Appellate Rules. To tailor the search more narrowly
and avoid some of these irrelevant results, | found it useful to add a parameter to my search that excluded certain
terms or words. For example, “% jurist!” excluded phrases such as “reasonable jurists could not disagree” that were
commonly used in appellate opinions but (by definition) did not indicate any sort of circuit split.

® It should be noted that the search term laid out in Ms. Williams’ memorandum is designed for use with Westlaw; if
the search is conducted in Lexis, the word ‘or’ needs to be inserted between each term, i.e. (“appellate rule” or “rule!
of appellate procedure” or “Fed. R. App.” or FRAP). | will continue my discussion using the Westlaw format unless
| specify otherwise.
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term.’ Indeed, if the search is run from January 1, 2010 to June 30, 2011 with “Fed.R.App.”
there are 166 results, but only eighty-six results if “Fed. R. App.” is used.®

Similarly, when Westlaw searches for phrases with periods inserted between characters,
it will also search for the same sequence of characters without the periods, but not vice versa.
Therefore, a search for “F.R.A.P.” will also yield results that contain “FRAP”, but a search for
“FRAP” will not yields results that contain “F.R.A.P.” Therefore, “F.R.A.P.” is the better search
term. Indeed, if the search is run from January 1, 2010 to June 30, 2011 with “F.R.A.P.” as the
only search term for the Appellate Rules, there are three results, but only two results if “FRAP”
is used as the only search term for the Appellate Rules.®

Lexis does differentiate between the acronym with periods and the acronym without
periods; “FRAP” only returns results with “FRAP”; “F.R.A.P.” only returns results with
“F.R.A.P.” Because both are used, both must be included in the list of terms referring to the
Appellate Rules. If the search is run from January 1, 2010 to June 30, 2011 with “FRAP” as the
only search term for the Appellate Rules, there are three results. If the same search is run with
both “FRAP” and “F.R.A.P.”, four results are returned.'

. THE CIRCUIT SPLITS.

A. Taylor v. Horizontal Distributors, Inc. and In re American Investors Life
Insurance Co. Annuity Marketing and Sales Practices Litigation.

Ms. Williams discussed the circuit split over Appellate Rule 7 addressed in Taylor v.
Horizontal Distributors, Inc., 2010 WL 334628 (D. Ariz. Jan. 22, 2010), and In re American
Investors Life Insurance Co. Annuity Marketing and Salves Practice Litigation, 695 F. Supp. 2d
157 (E.D. Pa. 2010), in her August 19, 2010 memorandum.

B. Ahmed v. Holder.

In Ahmed v. Holder, a June 7, 2010 decision,* the Second Circuit discussed a circuit split
over Appellate Rule 25(a)(2)(C).*? 380 F.App’x 67, 69-70 (2d Cir. 2010). At issue was whether
the two methods of activating the prison-mailbox rule (a declaration in compliance with 28
U.S.C. 8 1746 or a notarized statement) listed in Rule 25(a)(2)(C) are exhaustive or illustrative.

" This discussion does not apply to searches done on Lexis. Searching for “Fed.R.App.” and “Fed. R. App.” will
yield the same results.

® These numbers, and all subsequent numbers, are based on replacing the connector “/s” with “/p”, as suggested
above.

° Replacing all the Appellate Rule search terms with just “F.R.A.P.” or “FRAP” was necessary to make this point
because the one result that using “F.R.A.P.” finds but “FRAP” does not also contains the words “Federal Rules of
Appellate Procedure” in the paragraph.

19 Using only “F.R.A.P.” and “FRAP” was necessary for the same reasons as in n.9.

1 Ms. Williams did not discover this case in her August 19, 2010 memorandum because the phrases “divided” and
“Fed. R.App. P.” occurred in the same paragraph but not the same sentence.

12 The circuit split also applies to the nearly identical Appellate Rule 4(c)(1). See Ahmed v. Holder, 380 F.App’x 67,
69 n.2 (2d Cir. 2010).
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Id. at 69. The court found four circuits that have held that the list is illustrative™® and three that
have held that it is exhaustive,'* plus one more that had suggested the list was exhaustive in
dicta.” Id.

An immigration judge had denied Ahmed, a citizen of Sudan, asylum and ordered his
removal to Sudan and the Board of Immigration Appeals had affirmed the decision. Id. at 68.
Ahmed filed appeals papers with prison officials before the filing deadline but only had *“a
contemporaneous document showing that he delivered his petition to a detention center staff
member . . . . [and] bear[ing] the signature of the staff member who accepted the delivery.” Id. at
69. The government did not contest the validity of the document or the date of the delivery of the
papers. Id.

However, the court declined to decide this issue because it could reach a conclusion on
other procedural grounds. Ahmed had waived his right to appeal the immigration judge’s
decision. Id. at 70. Therefore, the Board of Immigration Appeals never had jurisdiction. Id.

C. International Floor Crafts, Inc. v. Dziemit

In International Floor Crafts, Inc. v. Dziemit, Nos. 09-1555, 09-1556, 09-2349, 2011 WL
1499857, at *9-12 (1st Cir. Apr. 21, 2011), the First Circuit weighed in on the circuit split
regarding Appellate Rule 7 that Ms. Williams discussed in her August 19, 2010 memorandum.
The court sided with the majority view, holding “that a Rule 7 bond may include appellate
attorneys’ fees if the applicable statute underlying the litigation contains a fee-shifting provision
that accounts for such fees in its definition of recoverable costs and the appellee is eligible to
recover them.” Id. at *10. Compare Azizian v. Federated Dep’t Stores, Inc., 499 F.3d 950, 953
(9th Cir. 2007) (holding that attorneys’ fees may be included in a Rule 7 bond), In re Cardizem
CD Antitrust Litig., 391 F.3d 812, 818 (6th Cir. 2004) (same), Pedraza v. United Guar. Corp.,
313 F.3d 1323, 1332 (11th Cir. 2002) (same), and Adsani v. Miller, 139 F.3d 67, 73 (2d Cir.
1998) (same), with Hirschensohn v. Lawyers Title Ins. Co., No. 96-7312, 1997 WL 307777, at *3
(3d Cir. June 10, 1997) (holding that attorneys’ fees may not be included in a Rule 7 bond), and
In re American President Lines, 779 F.2d 714, 719 (D.C. Cir. 1985) (same).

The court based its decision on a number of factors that it believed weigh in favor of
including attorneys’ fees in the cost of appeal. Rule 7 does not define the costs of appeal, but a
number of fee shifting statutes have been recognized as including fees in recoverable costs,
including at the appellate level. Int’l Floor Crafts, Inc., 2011 WL 1499857, at *10. Indeed, the

3 The First, United States v. Correa-Torres, 326 F.3d 18, 21-22 (1st Cir. 2003), Sixth, Brand v. Motley, 526 F.3d
921, 925 (6th Cir. 2008), Ninth, Douglas v. Noelle, 567 F.3d 1103, 1108-09 (9th Cir. 2009), and Eleventh, Day v.
Hall, 528 F.3d 1315, 1318 (11th Cir. 2008), Circuits.

! The Seventh, Ingram v. Jones, 507 F.3d 640, 644-45 (7th Cir. 2007), Eighth, Grady v. United States, 269 F.3d
913, 918-19 (8th Cir. 2001), and Tenth, United States v. Ceballos-Martinez, 387 F.3d 1140, 1144 (10th Cir. 2004),
Circuits.

> The Third Circuit. Nara v. Frank, 264 F.3d 310, 315 n.3 (3d Cir. 2001).

440



Supreme Court held in Marek v. Chesney, 471 U.S. 1 (1985), that “costs” in Federal Rule of
Civil Procedure 68 includes attorneys’ fees if a fee-shifting statute includes them. Second, the
court understood Rule 39(e), on which circuits that have not allowed attorneys’ fees to be
included in a Rule 7 bond have based their decisions, to be illustrative, not exhaustive. Int’l
Floor Crafts, Inc., 2011 WL 1499857, at *11. Finally, the court distinguished the cases in which
the D.C. and Third Circuits held that attorneys’ fees may not be included in a Rule 7 bond:
neither of the cases had involved a fee-shifting statute. 1d. Therefore the court held, because the
underlying statute permitted the recovery of attorneys’ fees, the inclusion of the fees in the Rule
7 bond to be appropriate. Id. at *11-12.
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APPENDIX

Westlaw

(divid! split disagree!) /p ("appellate rule™ "rule! of appellate procedure” "fed.r.app.” “f.r.a.p.”) &
da(aft 1/1/2010 & bef 6/30/2011)

Notes:

o “fed.r.app.” will return results for “fed.r.app.”, “fed. r.app.”, “fed.r. app.”, and “fed. r.
app.”
o “fr.a.p.” will return for results for “f.r.a.p.” and “frap”
e the dates can be adjusted
e terms can be excluded from the search by adding a clause, such as one of the following,
to the end of the search term
e Opjurist!

o  %(jurist! fee)
e other words or phrases can be added to the split search terms or the Appellate Rules
search terms; adding contra, diverg!, fissure, or break to the split search terms may be

useful

Lexis

(divid! or split or disagree!) w/P ("appellate rule™” or "rule! of appellate procedure” or "fed.r.app."
or frap or "f.r.a.p.") & date aft 1/1/2010 & date bef 6/30/2011

Notes:

o “fed.r.app.” will return results for “fed.r.app.”, “fed. r.app.”, “fed.r. app.”, and “fed. r.
app.”
o “frap” and “f.r.a.p.” are distinct and must both be included
e the dates can be adjusted
e terms can be excluded from the search by adding a clause, such as one of the following,
to the end of the search term
e and not jurist!
e and not (jurist! or fee)
e other words or phrases can be added to the split search terms or the Appellate Rules split

terms; adding contra, diverg!, fissure, or break to the split search terms may be useful
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MEMORANDUM

DATE: September 21, 2011

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Matters raised in recent petitions for certiorari

This memo provides an overview of recent certiorari petitions that raised questions
relating to the Appellate Rules.! As might be expected, questions of appeal timing and appellate
jurisdiction were common. But the petitions also presented issues concerning the use of
summary appellate procedures, the size of an appellate bond, the standard for sanctions for a
frivolous appeal, and the timing of issuance of the mandate.

Part | of this memo discusses questions of timing and appellate jurisdiction. Part I.A
discusses issues of finality for appeal purposes. Part I.B turns to questions about the
interpretation of a notice of appeal under Appellate Rule 3. Part I.C describes issues concerning
the tolling of appeal time. Part I.D describes contentions that notices of appeal can serve as the
substantial equivalent of the motions required under Appellate Rules 4(a)(5) and 4(a)(6). Part
I.E briefly notes an issue relating to 28 U.S.C. 8 2106. Part Il discusses two challenges to
summary appellate procedures: first, the practice of deciding an appeal’s merits at the same time
as the grant of permission to appeal, and second, the practice of referring a request for rehearing
en banc (after a summary affirmance) to the panel rather than distributing it to all the active
judges. Part 111 discusses two cases that concerned the timing of the issuance of the mandate.
Part IV covers two other questions of appellate procedure — cost bonds under Appellate Rule 7
and sanctions under Appellate Rule 38. Part VV summarizes other certiorari petitions that do not
seem to me to warrant extended consideration by the Committee.

Because this is a long memo, here is a table of contents in order to facilitate quick
reference to particular sections:

l. Timing and appellate jurisdiction ......... ... .. . .. i -3-
A. Finality ... -3-

! To locate these petitions, | performed the following search in Westlaw’s SCT-
PETITION database: (("QUESTION PRESENTED" "QUESTIONS PRESENTED") /100
(FRAP "APPELLATE RULES" "APPELLATE PROCEDURE" "F.R.A.P." "FED.R.APP.P."
"FED.R.APP.PROC.")) & da(aft 12/31/2009).
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VI.

1. APC AcquisSition COrp. ..o ot -3-
2. Extreme Networks . ..... ... -9-
B. Rule 3 and the interpretation of notices of appeal ...................... -10-
1. APC Acquisition Corp. ...t -10-
2. SChramm -11-
C. TOllNg .o -12-
1. Extreme Networks . ..... ..o -12-
2. Busson-SokoliK . ... -14-
D. Notice as substantial equivalent of motion ................. .. ... ........ -17-

1. Rule 4(a)(5): United States ex rel. Haight v. Catholic Healthcare West
....................................................... -17-
2. Rule 4(a)(6): Venezia v. William Penn School District ............ -19-
E. 28U.S.C. 82106 ... .\ttt -21-
Summary appellate procedures ............. i -22-

A. Simultaneous permission and merits decisions: In re Text Messaging Antitrust
Litigation .. ... -22-

B. Petitions for rehearing en banc after summary affirmance: Karls v. Goldman
Sachs Group, INC . ... o -29-
Issuance of themandate . ... . -32-
A. Kawashimav. Holder . ........ ... .. . e -32-
B. Ireyv.United States . . ...t e -36-
Additional questions of appellate procedure ......... ... .. .. .. .. . . -39-
A Rule 7costbonds . ... -39-
B. Rule 385anCtions .. ...t -40-
Other petitions for certiorari .......... ...t -43-
A Issues that likely do not warrant a rulemaking response .. ............... -43-
1. Static Control Components, Inc.v. Ahmadi . .................... -44-
2. Tibbetts v. DitteS .. ...t -44-
3. Florance v. Bush and Ramer v. Commissioner .................. -45-
4, Brookensv. Solis . ......... . . . -45-
5. Neelyv. Cityof Riverdale ............... .. ... ... .. ... ..... -46-
6. Grayv. General ElectricCorp. ......... ... . i -47-
7. Moncier v. United States District Court ....................... -48-
8. McDonald v. Overnight Express, InCc. . ............ ... ... ... -49-
B. Petitions that invoke the Appellate Rules but do not actually implicate them

............................................................. -49-
C. Appellate procedure issues outside the scope of the Appellate Rules . .. .. .. -49-
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l. Timing and appellate jurisdiction

Some of the most intricate and important questions of appellate procedure concern the
timing and scope of the notice of appeal. When does a judgment become final for purposes of
appeal? What is encompassed within the scope of a notice of appeal? How do the tolling
mechanisms in Appellate Rules 4(a)(4) and 6(b)(2)(A) work? What suffices as a motion under
Appellate Rules 4(a)(5) or 4(a)(6)? Are there ways to mitigate the sometimes harsh effects of
the principle that statutory appeal deadlines are jurisdictional? This section discusses recent
certiorari petitions that implicate those questions.

A. Finality

Two certiorari petitions raised questions about when a judgment is final for appeal
purposes. As the law currently stands, neither of these questions directly implicates the
Appellate Rules.? However, the rulemakers do have statutory authority to define finality for
appeal purposes,® so | describe these two petitions in case they are of interest to the Committee.

1. APC Acquisition Corp.

In APC Acquisition Corp. v. Atlantech, Inc., 131 S. Ct. 602 (2010), the Court denied a
petition for certiorari that raised the following Questions Presented:

What factors should federal appellate courts consider when evaluating the
finality of a purportedly ambiguous district court judgment?

Does a federal appellate court have the legal authority to revisit the merits
of a two-year old judgment when its appellate jurisdiction is based solely on the
district court's denial of a motion to reopen the case?

Petition for Writ of Certiorari at i, APC Acquisition Corp., Inc. v. Atlantech, Inc. (No. 10-354).

The first of these questions is an interesting one. Although the cases cited by the
petitioner do not, in my view, establish the existence of a circuit split, it seems likely that the
caselaw encompasses varying approaches to the question of when a judgment that fails to
address all claims with respect to all parties should nonetheless be treated as final (without a
Civil Rule 54(b) certification).

2 Questions of finality do, of course, relate to various Appellate Rules mechanisms. For
example, Appellate Rule 4(a)(2) governs the treatment of a premature notice of appeal. See Item
No. 10-AP-A.

3 See 28 U.S.C. § 2072(c).
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The First Circuit did not publish its order and judgment in Atlantech Inc. v. American
Panel Corp. — perhaps because the court felt that the complexity of the facts would give the case
limited value as precedent. The description that follows is drawn from a published district court
opinion (Atlantech Inc. v. American Panel Corp., 679 F. Supp. 2d 150 (D. Mass. 2010)) and
from docket information and filings that I obtained from PACER. It may be useful to start with a
timeline of the relevant events:

° 2/21/2007: Atlantech sues APC Acquisition and other defendants.
° 3/24/2008: The district court:

o Enters an Order (Docket # 114) that, inter alia, “allow[s]” Atlantech’s motion for
partial summary judgment “[w]ith respect to the contract assignment issue” and
“allow[s]” Atlantech’s “request for preliminary and permanent injunctive relief ...
as follows” (specifying certain actions to be taken by APC).

o Files a Memorandum (Docket # 115) that addresses “three cross-motions for
summary judgment and Atlantech’s request for preliminary and permanent
injunctive relief.” Memorandum at 1, Atlantech Inc. v. American Panel Corp.,
March 24, 2008 (Civil Action No. 07-10342-JLT).

- The Memorandum concludes: “For the foregoing reasons, Atlantech’s
Motion for Summary Judgment is ALLOWED; APC’s Motion for
Summary Judgment is DENIED; and Universal’s Motion for Summary
Judgment is ALLOWED. Also for the foregoing reasons, Atlantech’s
request for preliminary and permanent injunctive relief is ALLOWED as
follows. APC must turn over the 1040-100 Data Warehouse Documents to
Atlantech. With respect to the 1040-725 displays, APC must now either
(1) provide service on the displays or (2) turn over the Data \Warehouse
Documents for these displays to Atlantech.” Id. at 21-22 (footnotes
omitted).

- A footnote appended to these concluding paragraphs states: “In view of
this court’s decision on summary judgment and Atlantech’s request for
injunctive relief, this court need not reach Atlantech’s claims for negligent
misrepresentation and intentional interference. This includes APC’s
Motion for Summary Judgment and Universal’s Motion for Summary
Judgment with respect to these counts.” Id. n. 87.

o Enters a Judgment (Docket # 116) that states: “In accordance with the Court's
MEMORANDUM and ORDER of MARCH 24, 2008, it is hereby ordered :
JUDGMENT FOR PLAINTIFF ATLANTECH, INC. and for DEFENDANT
UNIVERSAL AVIONICS SYSTEMS CORP.”
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3/27/2008: APC Acquisition files a notice of appeal. (The court of appeals dockets this
appeal as No. 08-1492.)

5/1/2008: Atlantech moves to reopen the case, arguing that some of its claims remain to
be tried.

5/7/2008: The district court denies Atlantech’s motion to reopen.

10/27/2008: The court of appeals summarily affirms in APC Acquisition’s appeal (No.
08-1492).

3/23/2009: Atlantech again moves to reopen the case and for clarification.
4/22/2009: The district court denies Atlantech’s motion to reopen and for clarification.

5/21/2009: Atlantech files a notice of appeal from the 4/22/2009 order. (The court of
appeals dockets this appeal as No. 09-1726.)

12/30/2009: The court of appeals files an order in No. 09-1726 remanding for
clarification of the district court’s 4/22/2009 order but retaining appellate jurisdiction.
The order states:

o “It is unclear to us why the court closed the case in the first place. The order,
memorandum, and separate judgment of March 24, 2008, decided some claims (in
part or whole) on the merits, bypassed others (apparently as moot), and awarded
only injunctive relief on the contractual claims despite finding that Atlantech had
suffered damages from one defendant's breach of contract. There was unfinished
business at the time of the judgment and we should like to know why the court
declined to conduct further proceedings. Until it clarifies its thinking, we take no
view as to when the judgment became final — with the entry of the March 2008
judgment; the first denial of reopening; the second denial of reopening; or, as
appellant maintains, never.”

1/11/2010: The district court issues a Memorandum (reported at Atlantech Inc. v.
American Panel Corp., 679 F. Supp. 2d 150 (D. Mass. 2010)) in compliance with the
court of appeals’ remand order. The Memorandum explains that:

o The district court considered Atlantech’s first motion to reopen as a Civil Rule
60(b) motion and discerned no basis for granting it: “This court, in reviewing
these arguments, did not discern any cognizable basis for relief from judgment
under Rule 60(b). Rather, the court interpreted appellant/plaintiff's motion as an
attempt to relitigate issues directly considered in this court's 22-page
Memorandum that accompanied the March 2008 Order . ... The proper
procedure for any grievances arising from the Memorandum was an appeal. But,
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Atlantech did not file a direct appeal of this court's March 2008 Order and
Judgment. In failing to do so, Atlantech forfeited its right to challenge the
correctness of this court's entry of judgment.” Id. at 152.

o The district court considered Atlantech’s second motion to reopen as a
substantially similar Rule 60(b) motion and denied it for similar reasons. The
district court believed that “by declining to file an appeal of either this court's
March 2008 Order or the order denying the First Motion to Reopen, the
appellant/plaintiff waived or forfeited its right to challenge the substance of that
decision.” Id. at 153.

° 2/10/2010: Atlantech files a notice of appeal from the district court’s Jan. 11, 2010,
memorandum and from the March 24, 2008 order, memorandum, and judgment. (The
court of appeals dockets this appeal as No. 10-1180.)

° 5/19/2010: The court of appeals enters judgment in Nos. 09-1726 and 10-1180. It
dismisses No. 10-1180 for lack of appellate jurisdiction. In No. 09-1726, it partially
vacates the March 2008 judgment and vacates the April 2009 order.

The court of appeals explained its disposition of No. 09-1726 as follows:

[W]e find that the Judgment was too ambiguous to be final when it was entered.
Like the appellant in Harris v. Rivera Cruz, 20 F.3d 507 (1st Cir. 1994),
Atlantech retained at the time of the Judgment a damage claim that had not been
waived or settled or tried to a sum certain; and the Judgment itself neither
purported to be final nor explicitly terminated the entire case. Id. at 509-11. The
March 2008 Order specified that the motions for summary judgment were being
allowed or denied only "[w]ith respect to the contract assignment issue." On these
facts, the undocketed closure of the case did not resolve all doubts in favor of
finality. This court's summary affirmance in Appeal No. 08-1492 does not alter
the situation; the judgment appealed from included an injunction that conferred
appellate jurisdiction regardless of finality.

In our view, the Judgment did not become cumulatively final until April
22, 2009, when the district judge denied reopening a second time, leaving the case
for dead. The first denial of reopening occurred while the injunction appeal was
pending and could reasonably have been viewed as a decision not to go forward
with damages until the appellate issues (such as assignment of liability) had been
resolved. The lack of an explanation extended the ambiguity of the original
Judgment, forestalling finality.

In the interest of fairness, we treat Atlantech's appeal of the second denial

of reopening as its timely appeal of the cumulatively final judgment. Our mandate
in Appeal No. 08-1492 encompassed the grant of a permanent injunction with

-6-

450



respect to the "1040"-series displays and the issues underlying that remedy. In
light of the March 2008 Order, which otherwise limited itself to the contract
assignment issue, we regard as open the other summary judgment issues that were
pending before March 24, 2008. The district judge erred by spurning further
proceedings.

Judgment at 1-2, May 19, 2010, Atlantech Inc. v. American Panel Corp. (Nos. 09-1726 &
10-1180).

In assessing this disposition, it makes sense to examine both the court of appeals’ view
that the judgment did not become final until the April 2009 order and the court of appeals’
decision to read the May 21, 2009 notice of appeal as encompassing the “cumulatively final
judgment.” I discuss the latter question (the court of appeals’ reading of the notice of appeal) in
Part 1.B of this memo.

As to the first Question Presented, the petitioner asserted that the circuits are split
concerning the appropriate method for determining whether a judgment is final for appeal
purposes: “Certain circuits, like the First, actively mine district courts' judgments long after the
fact, seeking ambiguities which might spring open the judgment and unfairly return litigants to
the fray. Other circuits defer much more to district courts' informed determinations that judgment
should enter.” Petition at 22.

When a district court’s purportedly final judgment addresses fewer than all the remaining
claims in an action, determining whether the judgment is really final can be a complicated task.
As one treatise summarizes the caselaw:

Absent an express direction for entry of judgment, an order that disposes of less
than all the claims—no matter with what firmness and apparent finality—is not
appealable, and appeal time does not start to run.... [But] qualifications arise from
the need to determine whether all claims have been decided. A pragmatic

* The petitioner also challenged what it characterized as the court of appeals’ willingness
to permit Atlantech to challenge, on appeal from an order denying a Rule 60(b) motion, the
underlying judgment that was the subject of the Rule 60(b) motion. See Petition at 19-21. If that
is how the court of appeals had analyzed the matter, this would be noteworthy. See Browder v.
Director, Dept. of Corrections, 434 U.S. 257, 263 n.7 (1978) (“[A]n appeal from denial of Rule
60(b) relief does not bring up the underlying judgment for review.” ). But the court of appeals
did not suggest that it was permitting the appeal from the Rule 60(b) denial to bring up the merits
of the March 2008 order for appellate review. Rather, in the court of appeals’ view, there was no
final, appealable judgment until April 2009, and the May 2009 notice of appeal encompassed all
relevant aspects of the final judgment (including the March 2008 rulings) and was timely as
measured from entry of the April 2009 order. Thus, this aspect of the certiorari petition seems
misdirected.
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approach is often taken, finding that finality can be achieved without reliance on
Rule 54(b) if it appears that the court intended to decide the entire action, or if the
only claims not decided have been abandoned or are clearly mooted by the
matters expressly decided.

15A CHARLES ALAN WRIGHT, ARTHUR R. MILLER, & EDWARD H. COOPER, FED. PRAC. & PROC.
JURIS. § 3914.7, at 544-48 (2d ed. 1992 & Supp. 2011) (footnotes omitted).

As APC Acquisition’s certiorari petition points out, some cases take care to read
ambiguous judgments as non-final in order to avoid the forfeiture of appeal rights, so long as
such a generous reading does not work unfairness to the appellee. See, e.g., Harris v. Rivera
Cruz, 20 F.3d 507, 512 (1st Cir. 1994) (finding that judgment was facially ambiguous, that
extrinsic evidence did not eliminate the ambiguity, that finding finality “could unfairly forfeit the
rights of a party,” and that the other party was “not unfairly prejudiced by reading the judgment
to leave standing any damage claim that Dimarco did not previously waive or settle”); Burge v.
Parish of St. Tammany, 187 F.3d 452, 467 (5th Cir. 1999) (citing Harris with approval and
holding that when “the record clearly indicates that the district court failed to adjudicate the
rights and liabilities of all parties, an order cannot be presumed to be final irrespective of the
district court's intent”).

The cases cited by APC Acquisition for the proposition that other circuits would
disapprove the approach taken by the First Circuit in APC Acquisition do not provide strong
support for that proposition. APC Acquisition cites Elliott v. White Mountain Apache Tribal Ct.,
566 F.3d 842 (9th Cir. 2009), for the proposition that “the Court of Appeals for the Ninth Circuit
has concluded that entry of a separate final judgment clearly shows the district court's intent ‘that
the order be the court's final act in the matter.”” Petition at 23. In actuality, Elliott sets forth a
two-pronged test: “A ruling is final for purposes of § 1291 if it (1) is a full adjudication of the
issues, and (2) clearly evidences the judge's intention that it be the court's final act in the matter.”
Elliott, 566 F.3d at 846 (quoting Nat'l Distribution Agency v. Nationwide Mut. Ins. Co., 117 F.3d
432, 433 (9th Cir. 1997) (internal quotation marks omitted)). It is true that, as APC Acquisition
states, the Seventh Circuit in Paganis v. Blonstein, 3 F.3d 1067, 1070 (7th Cir. 1993), found that
the district court had dismissed the entire action (not merely the complaint) by means of an order
that stated that “judgment by dismissal ... is entered in favor of defendants ... against plaintiffs.”
But the Paganis court distinguished a prior Seventh Circuit case in which the court of appeals
found no finality in a document “preprinted ‘IT IS ORDERED AND ADJUDGED?’, to which the
court added: ‘Insofar as the Court has determined that the defendant is protected by absolute
privilege it is unnecessary to determine whether defendant was properly served or whether venue
is proper.”” Reytblatt v. Denton, 812 F.2d 1042, 1043 (7th Cir. 1987). In Reytblatt, the court
reasoned that this document “refers the court back to the opinion, it does not state how “far’ the
court actually has determined X, it does not state the disposition of the motion, and it does not
terminate the case. It contains neither an award of relief nor a declaration that the case is
concluded.” 1d. at 1044. The Paganis court agreed that “this language is ambiguous and fails to
alert anyone to the court's disposition of the case.” Paganis, 3 F.3d at 1070. Accordingly, I am
unpersuaded by APC Acquisition’s assertion that the cases it cites establish “a sharp divergence
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in the treatment of district courts' separate, final judgments by the First and Fifth Circuits and, on
the other hand, by the Ninth and Seventh Circuits.” Petition at 25.

That is not to say, however, that the caselaw concerning potentially ambiguous
judgments speaks with one voice. | suspect that a full evaluation of this body of caselaw would
disclose variation in courts’ willingness to read an ambiguous judgment as final or non-final. 1
also suspect that it might be difficult to classify each circuit’s approach to this question, given
the highly fact-bound nature of the question. (In this respect, the courts’ treatment of this
question seems similar to the courts’ treatment of the question whether a notice of appeal
encompasses a particular ruling; courts take varying approaches to that question, and the analysis
can be highly fact-dependent.) If the Committee is interested in further pursuing this question, I
would be glad to analyze the caselaw in greater depth.

2. Extreme Networks

In Extreme Networks, Inc. v. Enterasys Networks, Inc., 395 F. App’x 709 (Fed. Cir. 2010)
(unpublished opinion), cert. denied, No. 10-1199, 2011 WL 1212232 (U.S. June 6, 2011), the
certiorari petition listed two Questions Presented:

1. Whether an unqualified money judgment for a sum certain is final for purposes
of appellate jurisdiction under 28 U.S.C. 88 1291 and 1295.

2. Whether, when a postjudgment motion tolls the time to file a notice of appeal
under Federal Rule of Appellate Procedure 4(a)(4)(A), the time to appeal runs
from the date of an order granting the motion or from the date of a judgment's
alteration or amendment upon such motion.

Petition for Writ of Certiorari at i, Extreme Networks, Inc. v. Enterasys Networks, Inc. (No.
10-1199). I will discuss the second of these questions in Part I.C.

As to the first of these questions, the petitioner contended that courts of appeals disagree
concerning whether a money judgment that fails to address prejudgment interest is final for
appeal purposes. See id. at 14-15. The Federal Circuit held in Extreme Networks that a
judgment initially entered by the district court was not final “because it left unresolved
prejudgment interest, even though the parties had previously notified the district court of their
unresolved dispute over its calculation.” Extreme Networks, 395 F. App’x at 712.

The petitioner in Extreme Networks asserted that the courts of appeals are split on the
question of finality in such a situation: Some courts, the petitioner stated, take the position “that
a money judgment silent on prejudgment interest is not final,” while others “hold that a money
judgment lacking prejudgment interest is nevertheless final and appealable, and can be corrected
only by the timely filing of a Civil Rule 59(e) motion to amend the judgment.” Petition at 14-15.
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| have not attempted to plumb the depths of the caselaw on this question,® because the
answer to this question does not directly affect the functioning of the Appellate Rules. Of
course, if the Committee is interested in this question | will be glad to investigate it further.

B. Rule 3 and the interpretation of notices of appeal

Appellate Rule 3(c)(1)(B) requires the notice of appeal to “designate the judgment, order,
or part thereof being appealed.” The two cases discussed in this section of the memo illustrate
the variation in courts’ application of this requirement. APC Acquisition is an example of a
generous reading, while Schramm is an example of a more stringent reading.

1. APC Acquisition Corp.

As noted in Part 1.A.1, the dispute over appellate jurisdiction in APC Acquisition
implicated a question concerning the scope of Atlantech’s notice of appeal. Although
Atlantech’s May 2009 notice of appeal was not a model of clarity, the court of appeals’ decision
to treat that notice as encompassing the final judgment falls well within the contours of existing
caselaw under Appellate Rule 3. Atlantech’s May 2009 notice of appeal commenced by stating
that Atlantech appealed “the denial of Atlantech’s Motion to Reopen and for Clarification
entered on April 22, 2009.” It continued: “To the extent that the [April 2009 order] is based on
the District Court’s belief that it entered final judgment on all claims against all defendants in
this action by its March 24, 2008 Order, Memorandum, and Judgment ... Atlantech appeals:”;
this was followed by a numbered list of five items, three of which attacked specific aspects of the
March 2008 order, memorandum and judgment and one of which listed

[t]he District Court’s denial of Atlantech’s due process rights, including ...
Atlantech’s rights to have all claims resolved against all defendants, including
those claims as to which the District Court bifurcated and reserved judgment but
failed to address ...[,] Atlantech’s rights to pursue damages, ... [and] Atlantech’s
right to a jury trial ... on all claims that the District Court did not resolve,
including but not limited to Atlantech’s tort claims, all claims against American
Panel, Atlantech’s claims for damages, and the claims on other aircraft displays.

This notice of appeal could definitely have been better drafted, but the court of appeals’ decision
to treat it as encompassing all relevant aspects of the cumulatively final judgment is
understandable given the ambiguity of the sequence of events in the case. There are plenty of
precedents for a generous reading of a notice of appeal (though, as noted in the section that

> Cf. 15B CHARLES ALAN WRIGHT, ARTHUR R. MILLER, & EDWARD H. COOPER, FED.
PRAC. & PROC. JURIS. 8 3915.2, at 273-74 & n.7 (2d ed. 1992 & Supp. 2011) (collecting cases
and stating that “[t]he need to resolve a disputed and not routine question of interest ... defeats
finality”).
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follows, there are also precedents for a more stringent approach).®
2. Schramm

The petition for certiorari in Schramm v. LaHood, 130 S. Ct. 2090 (2010), highlights the
other end of the spectrum of approaches to the interpretation of notices of appeal under
Appellate Rule 3.” The plaintiff’s two consolidated cases were terminated in different orders
dated, respectively, February (for Case One) and March (for Case Two). See Schramm v.
LaHood, 318 F. App’x 337, 340-41 (6th Cir. 2009) (unpublished opinion). The appellant filed
two notices of appeal — one in each case — but the notice filed in Case Two mistakenly
designated the February order rather than the March order. See id. at 341. A few weeks later,
the appellant filed a statement of issues and parties in the latter appeal that referred to the
February order but also indicated the appellant’s intent to challenge the March dismissal of Case
Two. See id.; Petition for Writ of Certiorari at 7-8, Schramm v. LaHood (No. 09-440). The
court of appeals sua sponte raised the question of appellate jurisdiction, see Schramm, 318 F.
App’x at 341, and held that it lacked jurisdiction to review the March order because — looking
only to the notice of appeal and not to later appellate filings — the appellant’s intent to appeal the
March dismissal of Case Two was not clear: “It matters not that Schramm's intent to appeal the
March 25, 2008 order is obvious from his appellate briefs and that the Secretary was not

® The caselaw can be summarized as follows:

[E]Jven where it could be argued that the appellant failed to comply with the
established rules, courts may apply the principle that the notice of appeal should
be liberally construed and may infer the appellant's intent to include the
challenged order in the appeal in the light of surrounding circumstances. Some
courts have forgiven mistakes in designating the judgment or ruling appealed
from so long as the intent to appeal that judgment can be inferred and the appellee
is not prejudiced. Other courts appear to take a more stringent approach, but
caselaw appears to vary even within a given circuit.

16A CHARLES ALAN WRIGHT, ARTHUR R. MILLER, EDWARD H. COOPER & CATHERINE T.
STRUVE, FED. PRAC. & PROC. JURIS. § 3949.4, at 96-99 (4th ed. 2008 & Supp. 2011) (“FPP Vol.
16A”) (footnotes omitted); see also id. at 131 (“[O]ne who files a notice of appeal that references
only the court's denial of a postjudgment motion risks losing the right to seek review of the
underlying judgment, but courts have often been willing to rescue such appellants by inferring
that they meant to appeal from the underlying judgment as well.”).

 In addition to this question concerning the proper interpretive approach to notices of
appeal under Rule 3, the petitioner also proposed a second question — namely, “Whether the
Court's decision in Torres v. Oakland Scavenger Co., 487 U.S. 312 (1988), that Rule 3 of the
Federal Rules of Appellate Procedure is jurisdictional, should be overruled?” Supplemental Brief
for Petitioner at 11, Schramm v. LaHood (No. 09-440).
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prejudiced by his mistake in identifying the wrong order. What matters is that Schramm'’s intent
to appeal the March 25, 2008 order is not discernible from the notice of appeal itself.” Id. at
343.

The approach taken in Schramm differs from that taken in some other circuits, which
have been willing to forgive mistakes in designating the judgment or ruling appealed from so
long as the intent to appeal that judgment can be gleaned from the surrounding circumstances
and there is no prejudice to the appellee. See, e.g., Parkhill v. Minn. Mut. Life Ins. Co., 286 F.3d
1051, 1058 (8th Cir. 2002) (“When determining whether an appeal from a particular district
court action is properly taken, we construe the notice of appeal liberally and permit review where
the intent of the appeal is obvious and the adverse party incurs no prejudice.”); Moran Foods,
Inc. v. Mid-Atlantic Market Development Co., 476 F.3d 436, 440 (7th Cir. 2007) (“*[IJnept’
attempts to comply with Rule 3(c) are accepted as long as the appellee is not harmed.”) (quoting
Foman v. Davis, 371 U.S. 178, 181 (1962)); KH Outdoor, LLC v. City of Trussville, 465 F.3d
1256, 1260 (11th Cir. 2006) (relying on the focus of appellant’s brief and on the lack of
prejudice to the appellee); Bogart v. Chapell, 396 F.3d 548, 555 (4th Cir. 2005) (“Although we
do not commend the careless formulation of Bogart's notice of appeal, we must conclude that
Bogart's intent to appeal from the Rule 59(e) Order can be readily inferred from the discussion in
her opening brief....”).

C. Tolling

Two of the certiorari petitions illustrate complexities associated with tolling motions; but
neither of these petitions, in my view, warrants action through the rulemaking process.

1. Extreme Networks

As noted in Part I.A, the second question presented in Extreme Networks concerns
tolling. This issue relates directly to Item No. 08-AP-D (concerning possible revisions to
Appellate Rule 4(a)(4)(B)). The petition in Extreme Networks contends that Rule 4(a)(4)'s

plain text states that, upon the filing of certain postjudgment motions, “the time to
file an appeal runs for all parties from the entry of the order disposing of the last
such remaining motion.” Fed. R. App. P. 4(a)(4)(A) (emphasis added). At least
two circuits understand this to mean that regardless of whether a judgment is
amended or altered upon such an order, the time to appeal runs from entry of the
order disposing of the motion. But at least two other circuits have tortured
Appellate Rule 4(a)(4)(A)'s text in order to conclude that appellate timeliness
should be measured from the date of a subsequent amended judgment in cases
where the district court amends or alters the judgment.

Petition at 15.

The petition cites decisions from the First and Second Circuits that run the appeal time
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under Rule 4(a)(4)(A) from the entry of the order disposing of the last remaining tolling motion.®

The petition correctly identifies the Seventh Circuit as a circuit that takes a different approach.
As the Committee has previously noted in its consideration of Item No. 08-AP-D, the Seventh
Circuit has read Civil Rule 58(a)’s reference to orders “disposing of” tolling motions to mean
orders denying postjudgment motions® — with the result that when a district court grants a
postjudgment motion Civil Rule 58 requires a separate document, such that if the grant results in
the later entry of an amended judgment, Appellate Rule 4(a)(4)(A)’s reference to “entry” is
likely to mean the later entry of the amended judgment (because that will often be the date of
entry of the required separate document).

The petition also maintains that the Sixth Circuit runs the re-started appeal time not from
entry of the order disposing of the last remaining tolling motion but from entry of the resulting
judgment. For this proposition the petition cites Stern v. Shouldice, 706 F.2d 742 (6th Cir.
1983). See Petition at 25-26 (“See Stern v. Shouldice, 706 F.2d 742, 747 (6th Cir. 1983)
(holding that the 30-day period to file a notice of appeal runs from the date of the entry of an
amended judgment, rather than the order granting a Rule 59(e) motion to amend the
judgment).”). At first glance, Stern’s facts do seem to make that case apposite: “Stern filed a
motion for prejudgment interest, costs and attorney's fees. In an opinion rendered on January 15,
1981, the court denied defendants' motions and granted plaintiff's motion. The judgment for
interest, costs and attorney's fees was entered February 12, 1981. Defendants filed their notice of
appeal on March 6, 1981.” Stern, 706 F.2d at 746. If Stern were decided today and the court of
appeals held, on those facts, that the appeal was timely, the petition’s reading of the court’s
analysis would be accurate. The petition’s reading of Stern is anachronistic, however. At the
time of the judgment and appeal in Stern, Civil Rule 58 could be read to require that the
judgment be set out on a separate document even when the judgment in question was a
disposition of a tolling motion; it was not until 2002 that Civil Rule 58 was amended to exempt
tolling-motion dispositions from the separate document requirement. The timeliness of the
appeal in Stern resulted from the fact that the separate document requirement was not fulfilled
until February 12: “ FRAP 4(a)(6) states that such a judgment is ‘entered’ when there is
compliance with FRCP 58 and 79(a), i.e., a separate document is entered on the docket. In the
present case, the assessment of pre-judgment interest, costs and attorney's fees was entered for
purposes of FRAP 4(a)(6) on February 12, 1981.” Stern, 706 F.2d at 746. Thus, | do not think
Stern stands for the proposition for which the petitioner cites it; there is no reason to conclude
that the Sixth Circuit has adopted the approach taken by the Seventh Circuit.

& See Bennett v. City of Holyoke, 362 F.3d 1, 4 (1st Cir. 2004); Cardillo by Cardillo v.
United States, 767 F.2d 33, 34 (2d Cir. 1985).

° See Employers Ins. of Wausau v. Titan Int’l, Inc., 400 F.3d 486, 489 (7th Cir. 2005)
(“The only way to reconcile the requirement that an amended judgment be set forth in a separate
document with the exception to that requirement for an order disposing of a Rule 59(e) motion is
by reading ‘disposing of a motion’ as ‘denying a motion.”””); Kunz v. DeFelice, 538 F.3d 667,
673 (7th Cir. 2008) (following Wausau).
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In short, the Extreme Networks petition does not alter our understanding of the
functioning of Civil Rule 58(a) and Appellate Rule 4(a)(4).

2. Busson-Sokolik

In Busson-Sokolik v. Milwaukee School of Engineering, No. 10-1398, 2011 WL 1831575
(U.S. Jun 20, 2011), the Questions Presented were as follows:

1. Whether Federal Rule of Appellate Procedure 38 or Federal Rule of
Bankruptcy Procedure 8020 permits monetary sanctions against attorneys or
parties in uncalculated and unfettered amounts when bad faith and frivolousness
are absent from an appeal?

2. Whether the time to file an appeal runs for all parties from entry of an order
disposing of the last remaining motion in Federal Rules of Appellate Procedure
4(a)(4)(A)(iv) through 4(a)(4)(A)(vi) when a district court exercises jurisdiction
in a bankruptcy appeal under Federal Rule of Appellate Procedure 6(b)?

Petition for Certiorari at i, In re Busson-Sokolik (No. 10-1398). | will discuss the first of these
questions in Part IVV.B. Here, I will focus on the petition’s discussion of the effect of
postjudgment motions on the time to appeal from district court or BAP to court of appeals with
respect to core matters finally determined by the bankruptcy court.

Busson-Sokolik apparently involved an appeal governed by Appellate Rule 6(0).° In
explaining the second Question Presented, the petitioner in Busson-Sokolik asserted that the
Seventh Circuit had implicitly treated the petitioner’s Civil Rule 59 and 60 motions (made in
district court) as rehearing motions under Bankruptcy Rule 8015, with the result that the motions
tolled the time to appeal and delayed the effectiveness of a previously-filed notice of appeal. See
Petition at 15 (arguing that “there is no order, only indication, by the Seventh Circuit that it
believes filing a notice of appeal in a court of appeals is premature before entry of an order on a
FRCP 59 or 60 motion”). The petitioner asserted that courts of appeal vary in their willingness
to treat motions styled as Civil Rule 59 or 60 motions as Bankruptcy Rule 8015 rehearing
motions in the context of core bankruptcy matters that are appealed from bankruptcy court to a

19 The effect of postjudgment motions on the time to appeal to the court of appeals in a
bankruptcy case depends on whether the appeal is governed by Appellate Rule 6(a) or Appellate
Rule 6(b). Rule 6(a) “applies when the district court enters a final order or judgment upon
consideration of a bankruptcy judge's proposed findings of fact and conclusions of law in a
non-core proceeding pursuant to 28 U.S.C. § 157(c)(1) or when a district court withdraws a
proceeding pursuant to 28 U.S.C. 8 157(d).” 1989 Committee Note to Appellate Rule 6. Rule
6(b) “governs appeals that follow intermediate review of a bankruptcy judge's decision by a
district court or a bankruptcy appellate panel,” id. — i.e., appeals that concern core bankruptcy
matters that were finally determined, in the first instance, by the bankruptcy court.
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district court or BAP and thence to a court of appeals.

It is unclear why the petitioner thought that this question would result in a grant of
certiorari, since the Seventh Circuit apparently resolved the question in a way that preserved the
petitioner’s appeal on the merits. However, the issue is worth considering in its own right. If
litigants are indeed confused as to their postjudgment motion options in such litigation, then it is
worth considering whether such confusion could lead to the loss of appellate rights.

None of the cases cited by the petitioner in Busson-Sokolik questions the premise that
motions styled as Civil Rule 59 or 60 motions but filed within Bankruptcy Rule 8015's time limit
should be treated as Bankruptcy Rule 8015 motions for purposes of considering the timeliness of
an appeal to which Appellate Rule 6(b) applies. See In re Bli Farms, 465 F.3d 654, 656, 658
(6th Cir. 2006) (holding that a purported Civil Rule 60(b) motion filed more than three months
after district court’s order affirming bankruptcy court judgment “was a nullity” and that the
notice of appeal filed within Appellate Rule 4(a)(1)’s time period measured from denial of the
purported Rule 60(b) motion was untimely to appeal the underlying district court judgment)**;
English-Speaking Union v. Johnson, 353 F.3d 1013, 1020 (D.C. Cir. 2004) (“[I]rrespective of
how parties characterize their motions for reconsideration in bankruptcy appeals, a motion for
reconsideration filed within Bankruptcy Rule 8015's [time] limit should be treated as an
8015-motion that postpones appellate review during its pendency.”); In re Butler, Inc., 2 F.3d
154, 155, 157 (5th Cir. 1993) (holding that a motion styled as a Civil Rule 59 motion was
actually a timely Bankruptcy Rule 8015 motion and that the court of appeals lacked jurisdiction
to proceed with the appeal while the motion was pending below); In re Eichelberger, 943 F.2d
536, 538 (5th Cir. 1991) (stating that “Bankruptcy Rule 8015 provides the sole mechanism for
filing a motion for rehearing in a federal district court”).*

Nor has my research uncovered any cases holding to the contrary.”® See In re ECC

1 Because the motion in Bli Farms would have been untimely if filed as a Bankruptcy
Rule 8015 motion, there was no occasion for the Bli Farms court to address whether such a
motion, if timely, should be re-designated as a Bankruptcy Rule 8015 motion.

12 Eichelberger is not directly relevant to the question at hand because the motion in that
case was explicitly made under Bankruptcy Rule 8015 and the court had no occasion to address
the consequences of mis-designating a motion as one under the Civil Rules.

3 1 looked only for cases decided on or after December 1, 1993, because the 1993
amendments to Appellate Rule 6(b) altered the significance for appellate purposes of motions
under Bankruptcy Rule 8015. See 1993 Committee Note to Appellate Rule 6(b)(2)(i) (“The
amendment accompanies concurrent changes to Rule 4(a)(4). Although Rule 6 never included
language such as that being changed in Rule 4(a)(4), language that made a notice of appeal void
if it was filed before, or during the pendency of, certain posttrial motions, courts have found that
a notice of appeal is premature if it is filed before the court disposes of a motion for rehearing....
The Committee wants to achieve the same result here as in Rule 4, the elimination of a
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Systems, Inc., 323 F. App’x 519, 520 (9th Cir. 2009) (unpublished opinion) (“The motion that
ECC Systems filed in the district court, pursuant to Federal Rule of Civil Procedure 59(e), asking
that court to reconsider its affirmance of the bankruptcy court's decision, properly may be treated
as a motion for rehearing under Bankruptcy Rule 8015. We have held that the label that a party
attaches to a post-judgment motion is not dispositive for purpose of tolling the time in which to
file a notice of appeal.”); In re Kleibrink, 262 F. App’x 623, 625 (5th Cir. 2008) (unpublished
opinion) (“Although Kleibrink's motion for a new trial asks that the case be re-opened for the
taking of new evidence, it also asserts that the court should amend its findings of fact and
conclusions of law regarding the value of appellee's claim. Therefore, under Butler, we treat the
motion as one governed by Rule 8015, notwithstanding its title.”); BCORP-HRT, LLC v. Lobb,
66 F. App’x 164, 166 (10th Cir. 2003) (unpublished opinion) (“Though not styled as such, we
construe each [request for reconsideration] as a motion for rehearing . . . under Rule 8015 of the
Federal Rules of Bankruptcy Procedure.”); In re Trinity Bend Joint Venture, No. 93-1454, 1994
WL 35591, at *1 (5th Cir. Jan. 26, 1994) (unpublished opinion) (“[D]espite its title, the
Guarantors' motion was a motion for rehearing under Bankruptcy Rule 8015.”).

The caselaw’s apparent consensus on this point accords with the approach taken by many
courts in non-bankruptcy matters, prior to 1993, with respect to Civil Rule 60(b) motions that
were filed within the time limit for postjudgment motions under Civil Rules 50, 52, and 59:

Prior to 1993, Rule 60 motions were not listed among the tolling motions in Rule
4(a) and, therefore, did not toll the running of the appeal period. But it was often
hard to distinguish between a motion to alter or amend a judgment under Civil
Rule 59(e), which did extend the time for appeal, and a motion for relief from the
judgment under Civil Rule 60(b), which did not extend the time. Most courts
properly refused to allow the caption on the motion papers to be decisive. Many
courts had sensibly developed a bright-line rule: any motion to change the
judgment made within ten days after entry of judgment—other than a motion
under Rule 60(a) to correct a clerical error—would be treated as a Rule 59(e)
motion, and therefore would extend the time for appeal, no matter how the motion
was labeled.™

The 1993 amendments removed the need for this recharacterization, by adding Civil Rule 60
motions to Appellate Rule 4(a)(4)(A)’s list of motions that toll appeal time if made within the

procedural trap.”)

I ran the following search in Westlaw’s CTA database: da(aft 11/30/1993) & (8015 /P
("RULE 50" "RULE 59" "RULE 52" "RULE 60" "PROCEDURE 50" "PROCEDURE 59"
"PROCEDURE 52" "PROCEDURE 60")). I also Keycited the cases cited in the certiorari
petition and examined any relevant appellate decisions in the Keycite results.

1 FPP Vol. 16A, supra note 6, § 3950.4, at 325-27.
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short time limit for postjudgment motions under Civil Rules 50, 52, and 59. But the pre-1993
precedents provide a model for the consensus view, in recent cases, concerning motions that
should have been, but were not, styled as motions under Bankruptcy Rule 8015.

This issue does not, therefore, seem to me to warrant a rulemaking response.*
D. Notice as substantial equivalent of motion

Both Appellate Rule 4(a)(5) and Appellate Rule 4(a)(6) require the would-be appellant to
make a motion within a set period of time. Two of the petitions highlight the perennial question
of whether a document (e.g., a notice of appeal) that is not denominated as such a motion can be
considered the substantial equivalent of such a motion.

1. Rule 4(a)(5): United States ex rel. Haight v. Catholic Healthcare West

In a prior memo concerning the sequelae of Bowles v. Russell, 551 U.S. 205 (2007), |
noted the unfortunate result in United States ex rel. Haight v. Catholic Healthcare West, 602
F.3d 949 (9th Cir.), cert. denied, 131 S. Ct. 366 (2010). In Haight, the qui tam relators filed their
notice of appeal later than 30 but within 60 days after entry of judgment. After that 60-day
period had expired, the Supreme Court granted certiorari in United States ex rel. Eisenstein v.
City of New York, 129 S. Ct. 2230 (2009) — the case in which, as the Committee knows, the
Court held that the 30-day appeal period, rather than the 60-day appeal period, applies to qui tam
cases in which the government has decided not to intervene, see id. at 2232. The Haight relators
then (citing Appellate Rule 4(a)(5)) moved in the court of appeals for an order extending the
time to file a notice of appeal. The court of appeals denied the motion, noting that Rule 4(a)(5)
authorizes extensions only by the district court, and not by the court of appeals, and also that the
relators” motion was filed outside the time limit set by Rule 4(a)(5)(A)(i) and 28 U.S.C. § 2107.

> 1t may be the case that in some circuits litigants are unsure whether they can move for
postjudgment relief under the Civil Rules’ postjudgment motion provisions when seeking to
challenge a district court’s determination of an appeal from a final bankruptcy court judgment.
See, e.g., Rothrock v. Turner, 435 B.R. 70, 76 (D. Me. 2010) (“Mr. Rothrock moves for
reconsideration under both Rule 59(e) and Bankruptcy Rule 8015. Although the First Circuit has
not specifically addressed the correct procedural mechanism for reconsideration of district court
bankruptcy appellate orders, it has upheld a district court decision that used Rule 8015.”); In re
President Casinos, Inc., No. 4:08CV1976, 2010 WL 2342491, at *1 (E.D. Mo. June 7, 2010)
(“Zegeer has moved for relief from judgment or to alter or amend judgment under Federal Rules
of Civil Procedure Rules 59(e) and 60(b). However, this is not a proper way to seek review of
my judgment affirming the order of the bankruptcy court.”), aff’d, 409 F. App’x 31 (8th Cir.
2010) (unpublished opinion). But any such confusion seems likely to be addressed by further
development in the caselaw; in any event, even if it would be worth considering whether to
address such confusion, that would be a matter for the Bankruptcy Rules Committee rather than
the Appellate Rules Committee.

-17-

461



See Haight, 602 F.3d at 954-56. The court also held that the relators’ notice of appeal could not
serve as the substantial equivalent of a timely Rule 4(a)(5) motion. See id. at 956. With
reluctance, the court of appeals held that it lacked jurisdiction to hear the appeal because it was
untimely under Eisenstein and because that defect was jurisdictional under Bowles. See Haight,
602 F.3d at 953 (“It is a serious understatement to call this result ‘inequitable.’”).

In their certiorari petition, the Haight relators stated the Question Presented as: “Whether
for good cause or excusable neglect circuit courts may grant a 30-day jurisdictional extension of
time to file a notice of appeal as authorized in Rule 4(a)(5) [and stated in Rule 26(b)].” Petition
for Writ of Certiorari at i, United States ex rel. Haight v. Catholic Healthcare West (No. 10-267).
The relators’ contention that “courts commonly deem a notice of appeal filed with the district
court within the 30-day extension period to constitute a motion for an extension,” Petition at 13,
seems inaccurate. The petition later provides a more accurate description when it states that its
position reflects the law “[i]n the criminal context today, and in the civil context prior to 1979.”
Id. Although the petition states that “[c]ivil courts since the 1979 rule change continue to
grapple with their equitable authority in this regard,” id. n.3, the cases it cites either hold that a
notice of appeal cannot be regarded as a Rule 4(a)(5) motion,* or else do not concern Rule
4(a)(5)." In fact, I have not found any cases — that are still good law — in any circuit that treat a
notice of appeal as a Rule 4(a)(5) motion.

That is not to say that the issue does not warrant attention from the Committee. If the

16 See Campos v. LeFevre, 825 F.2d 671, 675-76 (2d Cir. 1987). The petition also cites
an annotation: Untimely notice of appeal as motion for extension of time to appeal under Rule
4(a)(5) of Federal Rules of Appellate Procedure, 74 A.L.R. Fed. 775. Although I did not read all
the cases cited in the annotation, | read any that the text of the annotation suggested might permit
a notice of appeal to be treated as a Rule 4(a)(5) motion. | found only a handful of cases from
the Second Circuit, all of which were overruled by Campos. See, e.g., Fearon v. Henderson, 756
F.2d 267, 267 (2d Cir. 1985) (remanding “to the district court in order that it may determine
whether to treat the notice of appeal as an application for extension of time pursuant to Rule
4(a)(5)”); Griffin v. George B. Buck Consulting Actuaries, Inc., 573 F. Supp. 1134, 1136
(S.D.N.Y. 1983).

7 See Amalgamated Transit Union Local 1309, AFL-CIO v. Laidlaw Transit Services,
Inc., 435 F.3d 1140, 1146-47 (9th Cir. 2006) (invoking Rule 2 to suspend the requirements of
Rule 5 in order to avoid unfairness of applying to the case at hand the requirement of a petition
for permission to appeal in a CAFA remand appeal, and “constru[ing] plaintiffs' timely notice of
appeal and untimely petition for permission to appeal as together constituting one timely and
proper petition for permission to appeal”); Blausey v. United States Trustee, 552 F.3d 1124,
1130-31 (9th Cir. 2009) (invoking Rule 2 to suspend Rule 5's requirements and construing a
notice of appeal (filed with the bankruptcy court) as a petition for permission to appeal under the
interim rules governing direct appeals from bankruptcy courts to courts of appeals under 28
U.S.C. § 158(d)(2)).
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Committee were inclined to consider the question, an argument could well be made that the
approach taken under Rule 4(a)(5) and Section 2107 has a harsh effect, especially on pro se
appellants. See, e.g., Washington v. Bumgarner, 882 F.2d 899, 902 (4th Cir. 1989) (Murnaghan,
J., concurring “regretfully” in court's opinion dismissing appeal) (“In every case which occurs to
me where a pro se prisoner inadvertently files his notice of appeal too late, but within the thirty
day extension period in cases of excusable neglect, it seems to me that a request for a finding of
excusable neglect was implicit.”).*® It is worth noting that the Rules take a quite different
approach in criminal appeals: “Upon a finding of excusable neglect or good cause, the district
court may — before or after the time has expired, with or without motion and notice — extend the
time to file a notice of appeal for a period not to exceed 30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).” Appellate Rule 4(b)(4). But it is also worth noting that
any change to the approach taken in civil cases might require an amendment not only to Rule
4(a)(5) but also to 28 U.S.C. § 2107.%

2. Rule 4(a)(6): Venezia v. William Penn School District
In Venezia v. William Penn School Dist., 131 S. Ct. 144, reh’g denied, 131 S. Ct. 688

(2010), the pro se petitioner raised numerous challenges to the court of appeals’ dismissal of her
appeal for lack of jurisdiction.?® The petition’s primary contentions were that the court of

8 Though the petition overreaches in suggesting that Amalgamated Transit and Blausey
(cited in note 17, supra) evidence a circuit split concerning Rule 4(a)(5), it is certainly true that
those cases illustrate the courts” willingness in some other contexts to read filings generously in
order to protect litigants from the consequences of understandable confusion, particularly at
times when the relevant law is in a period of transition.

9 Section 2107(c) states that “[t]he district court may, upon motion filed not later than
30 days after the expiration of the time otherwise set for bringing appeal, extend the time for
appeal upon a showing of excusable neglect or good cause.” The Haight petitioners’ further
argument — that the court should have extended the motion deadline under Rule 26(b) and Rule 2
— appears to overlook the statutory nature of the motion deadline.

% The petition stated the Questions Presented as follows:

Does a court of appeals lack the authority to consider an appeal fried [sic] within
the time limits prescribed by the Federal Rules of Appellate Procedure and
Congressional statute, 28 U.S.C. §2107(c), in the absence of a separate motion for
an extension of time when a notice of appeal has been timely filed?

Does a court of appeals lack the authority to request a ruling from a lower court
on the merits of the timeliness of an appeal, in the absence of a separate motion
for an extension of time?

Does a court of appeals have the authority to dismiss an appeal for untimeliness
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appeals should have construed the petitioner’s December 18, 2009 filing as a motion to reopen
the time to appeal under Appellate Rule 4(a)(6) and that the court of appeals should not have
permitted the appeal to be filed (and the docketing fee to be paid) if the appeal was untimely.?
As to the first of these contentions, the factual background is somewhat murky. The petitioner’s
December 2009 filing clearly could not have constituted a valid motion to reopen the time to
appeal from the district court’s underlying 2006 dismissal of the petitioner’s case, because the
December 2009 filing was well outside the 180-day outer limit set by Appellate Rule 4(a)(6) and
28 U.S.C. 8 2107. With respect to the district court’s August 2009 order denying the petitioner’s
request to reopen the case, the docket reflects that “COPIES [were] E-MAILED TO PRO SE
AND COUNSEL” in August 2009, but the petitioner states that she never received the email.
Opposing counsel handed the petitioner a copy of the district court’s order on December 9, 20009.
For purposes of this discussion | will assume that the petitioner did not receive notice of entry of
the August 2009 order under Civil Rule 77(d) until December 9, 2009. Under that assumption,
the question would be whether the petitioner’s December 18, 2009 filing? could be taken as a
motion to reopen the time to appeal under Appellate Rule 4(a)(6). Assuming that the court of
appeals was also working under the assumption that the petitioner first received notice of the
August 2009 order on December 9, 2009, the court of appeals’ order dismissing the appeal
indicates a view that the December 18, 2009 filing could not serve as a motion to reopen the time
to appeal: “Although Appellant asserts that she timely filed her notice of appeal for purposes of

when a timely filed notice of appeal is entered on the docket after the expiration
of the time limit on which the Court then relies to subsequently dismiss the
appeal, whereby depriving the Appellant, a priori, of any course of action?

Can a court of appeals disregard its own local rules of appellate procedure and
written court instructions, and arbitrarily docket, issue, fail to issue or fail to
timely issue notices to appellants which regard the initial docketing of an appeal
and/or the dismissal of an appeal for lack of jurisdiction?

Petition for Writ of Certiorari, Venezia v. William Penn School District (No. 09-1464).

2L As to the petitioner’s contention concerning the filing fee, the court of appeals’ docket
does not reflect a motion for the return of the filing fee after the appeal was dismissed for lack of
jurisdiction. But even if the petitioner had made such a request, the court would presumably
have denied it. See Porter v. Dept. of Treasury, 564 F.3d 176, 179 (3d Cir. 2009) (“It is of no
consequence whether an appeal is voluntarily dismissed, dismissed due to a jurisdictional defect,
or dismissed on the merits—appellants are not entitled to the return of their filing and docketing
fees.”). See also, e.g., Thurman v. Gramley, 97 F.3d 185, 187 (7th Cir. 1996) (“A solvent
litigant must pay the filing and docketing fees for the privilege of initiating an appeal; dismissal
on jurisdictional grounds does not lead the court to refund the appellant's money.”), overruled on
other grounds by Walker v. O'Brien, 216 F.3d 626 (7th Cir. 2000).

22 The filing was denominated a “Petition to Appeal”; it indicated the petitioner’s desire
to appeal various court orders, including the district court’s August 2009 order.
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Federal Rule of Appellate Procedure 4(a)(6), that rule requires the filing of a motion to reopen
the time to appeal and the time to file such a motion has passed. See Fed. R. App. P. 4(a)(6);
Poole v. Family Court of New Castle County, 368 F.3d 263, 267-68 (3d Cir. 2004).” Order, Jan.
27, 2010, Venezia v. William Penn School District (No. 10-1060) (emphasis in original).

Viewed in this light, the Venezia decision followed the approach stated in Poole, in
which the court of appeals refused to construe a notice of appeal as a Rule 4(a)(6) motion to
reopen the time to appeal. See Poole v. Family Court of New Castle County, 368 F.3d 263, 269
(3d Cir. 2004). Two other circuits have taken what appears to be a more flexible approach than
Poole. See Sanders v. United States, 113 F.3d 184, 187 (11th Cir. 1997) (“[W]hen a pro se
appellant alleges that he did not receive notice of the entry of the judgment or order from which
he seeks to appeal within twenty-one days of its entry, we must treat his notice as a Rule 4(a)(6)
motion and remand to the district court for a determination of whether the appellant merits an
extension under that rule.”); Ogden v. San Juan County, 32 F.3d 452, 454 (10th Cir. 1994) (“By
order dated October 13, 1993, this court dismissed [plaintiff's] appeal and remanded the matter to
the district court, noting that the appeal was filed late but: ‘[T]he plaintiff contends in his notice
of appeal that he did not receive notice of the district court's order dismissing the case. Because,
by proffering an excuse, the plaintiff appeared to recognize he had a timeliness problem, we
liberally construe the notice of appeal as a motion to reopen for appeal pursuant to Fed.R.App.P.
4(a)(6).””). Even had the Venezia case been litigated in one of the circuits that takes a more
flexible approach, it is not clear that the outcome would have differed; that fact (as well as the
fact that the pro se petitioner cited neither Sanders nor Ogden) may help to explain why the
Court denied certiorari.

E. 28 U.S.C. § 2106

My memo in the spring 2011 agenda book noted a certiorari petition that was pending
before the Court in United States ex rel. O'Connell v. Chapman University (No. 10-810), in
which the petitioner sought to narrow Bowles through the application of 28 U.S.C. § 2106. The
qui tam relators in O’Connell argued, based on 28 U.S.C. § 2106, that the court of appeals could
and should have vacated the judgment and remanded for the re-entry of a judgment from which
they could take a timely appeal. See Petition for Writ of Certiorari at 5-6, United States ex rel.
O'Connell v. Chapman University (No. 10-810). The respondent initially waived its right to file
a response to the petition, but the Court requested a response. After receiving the response, the
Court denied certiorari. See United States ex rel. O'Connell v. Chapman University, 131 S. Ct.
2442 (2011).

Although the denial of certiorari might signal a view that the petitioner’s position lacked
merit, it seems possible that the denial might instead signal a view that O’Connell was not the
best vehicle for deciding the issue. The respondent contended that the petitioner’s equitable-
vacatur argument was neither raised nor passed upon below and that there is currently no circuit
split on this question. See Respondent’s Brief in Opposition at 5-6, United States ex rel.
O'Connell v. Chapman University (No. 10-810).
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It may be useful to monitor the caselaw to see whether litigants and courts return to the
equitable-vacatur argument in future cases.

1. Summary appellate procedures

Faced with ever-increasing docket pressures, the courts of appeals have developed a
number of mechanisms to expedite the processing of appeals. This section considers certiorari
petitions that challenged two such mechanisms — first, the practice of deciding the merits of an
appeal simultaneously with the grant of permission to appeal, and second, provisions that
authorize a motions panel that granted summary affirmance to reject (on behalf of all active
judges) a petition for rehearing en banc.

A Simultaneous permission and merits decisions: In re Text Messaging
Antitrust Litigation

In this case, the second Question Presented read as follows: “Whether the Seventh Circuit
erred when, contrary to the Federal Rules of Civil Procedure and the accepted and usual course
of judicial proceedings in the other circuits, it ruled on petitioners' interlocutory appeal without
affording petitioners an opportunity to brief the merits.” Petition for Writ of Certiorari at i, In re
Text Messaging Antitrust Litigation (No. 10-1172).2* As the petitioners explained:

The petition — limited to 20 pages . . ., see Fed. R. App. P. 5(c) — did not argue
the merits. Approximately four pages of the brief explained why the district
court's opinion was contestable, see 28 U.S.C. § 1292(b) . . . . Plaintiffs opposed
the motion. Defendants filed a motion for leave to file a proffered reply, which
the court of appeals denied . . . . The Seventh Circuit granted defendants' petition
for leave to appeal. In the same order, the court of appeals affirmed the decision
of the district court without allowing defendants to brief the merits.

Id. at 12; see also In re Text Messaging Antitrust Litig., 630 F.3d 622, 627 (7th Cir. 2010)
(“[W]e grant the application for interlocutory appeal, and, since the merits of the appeal have
been fully briefed in the parties' submissions and would not, we think, be illuminated by oral
argument, we proceed to the merits.”). The petitioners complained that this procedure deprived
them of their opportunity to brief and argue the merits:

Because interlocutory appeals pursuant to § 1292(b) present difficult and often
important legal questions, only extraordinary circumstances would justify
dispensing with merits briefing. The practice of all of the circuit courts — except

2 In the interests of full disclosure, | should mention that I heard about this case earlier
this year from a law school friend who was representing the petitioners. Of course, it also came
to my attention in the ordinary course through my clipping search for Appellate-Rules-related
certiorari petitions.
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the Seventh Circuit — supports that conclusion. Our research has uncovered a
single case outside of the Seventh Circuit in which a court of appeals addressed
the merits of an appeal pursuant to § 1292(b) based on the petition alone. The
Seventh Circuit — at least certain judges on that court — dispenses with merits
briefing in interlocutory appeals practically as a matter of routine.

Id. at 28.

Practices in the Seventh Circuit and other circuits. A review of the cases cited by the
petitioners in the Text Messaging case reveals that in a number of cases the Seventh Circuit has
indeed decided the merits in the same order that grants the petition for interlocutory review. The
petitioners identified two other cases from the Fourth and Fifth Circuits in which the court of
appeals decided the merits without providing a chance for merits briefing.?* In addition, the
Second Circuit has followed this approach at least once.”

Of the nine Seventh Circuit cases cited by the Text Messaging petitioners, three involved
appeals under the Class Action Fairness Act provision concerning review of remand decisions
(28 U.S.C. § 1453(c)(1)),* two other petitions were brought under Civil Rule 23(f),%” and the
remaining four petitions were brought under Section 1292(b).?®

It is difficult to assess the frequency with which the practice occurs. The thirteen
instances (over the course of roughly a decade) noted in this memo may well not be a complete
list of the cases in which a court of appeals has decided the merits at the same time that it grants

** See Wallace v. Louisiana Citizens Property Ins. Corp., 444 F.3d 697 (5th Cir. 2006);
Lienhart v. Dryvit Systems, Inc., 255 F.3d 138 (4th Cir. 2001). | was unable to verify the nature
of the briefing in Lienhart from the information available on Westlaw. Wallace was a case in
which the petitioners sought interlocutory review under CAFA, but the court held that the appeal
should instead proceed as an appeal from a final judgment under Section 1291.

% See Estate of Pew v. Cardarelli, 527 F.3d 25, 29 (2d Cir. 2008).

% See First Bank v. DJL Properties, LLC, 598 F.3d 915 (7th Cir. 2010); In re Sprint
Nextel Corp., 593 F.3d 669 (7th Cir. 2010); Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d
805 (7th Cir. 2010).

27 See Pella Corp. v. Saltzman, 606 F.3d 391 (7th Cir. 2010); Isaacs v. Sprint Corp., 261
F.3d 679 (7th Cir. 2001).

%8 See E.E.O.C. v. Sidley Austin LLP, 437 F.3d 695 (7th Cir. 2006); E.E.O.C. v.
Caterpillar, Inc., 409 F.3d 831 (7th Cir. 2005); Reiser v. Residential Funding Corp., 380 F.3d
1027 (7th Cir. 2004); In re High Fructose Corn Syrup Antitrust Litigation, 361 F.3d 439 (7th
Cir. 2004).
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permission to appeal.?® In addition, it is difficult to obtain figures concerning the frequency of
interlocutory appeals. One study found that of the Civil Rule 23(f) petitions filed during a nearly
eight-year period, 169 resulted in a grant of interlocutory review.** Another study (of published
appellate opinions available on Lexis and issued during a three-year period in the late 19805s)
found “135 published cases from certified and accepted section 1292(b) appeals.” If we were
to use these figures to generate an extremely rough® numerator and denominator, we would
arrive at a result suggesting that fewer than two percent of permissive interlocutory appeals
result in simultaneous permission and merits decisions.*® Of course, a detailed docket search
could reveal that the rate is higher than that.

General desirability of permitting merits briefing prior to merits decision. It is
understandable that one who succeeds in obtaining interlocutory review would wish to have a
chance to brief the merits before the court decides the appeal. As the Text Messaging petitioners
pointed out, petitions for permission to appeal are shorter than merits briefs (20 pages instead of
30). In addition, Rule 5 does not provide for a reply brief. And, as the petitioners noted, the
petition’s focus may differ from that of a merits brief, because a petition would naturally

2 A truly comprehensive search would require recourse to docket sheet information in

a format more accessible than Westlaw’s.

% See Barry Sullivan & Amy Kobelski Trueblood, Rule 23(f): A Note on Law and
Discretion in the Courts of Appeals, 246 F.R.D. 277, 283-84, 286 n.43 (2008) (describing docket
sheet search on Westlaw encompassing petitions filed “between December 1, 1998 and October
30, 2006, noting that “[0]f the 476 ‘decided’ petitions, 36% were granted,” and referring to “the
169 granted petitions”).

1 See Michael E. Solimine, Revitalizing Interlocutory Appeals in the Federal Courts, 58
Geo. Wash. L. Rev. 1165, 1196 (1990).

%2 The figures employed in the next footnote are extremely rough. As noted above, the
figure of 13 simultaneous permission and merits decisions is likely to be an underestimate. But
the figure of 135 grants of Section 1292(b) appeals is also likely to be an underestimate (because
it was based on opinions available on Lexis as of 1990). Another factor that renders the
denominator an underestimate is that it includes figures only for two sorts of permissive
interlocutory appeals.

Moreover, the figures are rough because they concern differing time periods.

¥ For the numerator, we would take the 13 instances of simultaneous permission and
merits decisions and divide by 10 (because those instances span the decade from 2001 to 2010).
For the denominator, we would first take the 169 grants of Civil Rule 23(f) review and divide by
8 (because the Sullivan and Trueblood study spanned almost eight years), and we would then
take the 135 grants of Section 1292(b) review and divide by 3 (because the Solimine study
spanned three years); we would then add the resulting numbers (21.125 and 45).

This exercise would lead us to the following equation: 1.3 / (21.125 + 45) = .0197.
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emphasize arguments designed to persuade the court to grant review rather than arguments
geared solely to the merits of the appeal.®*

It is also understandable that courts would seek to expedite the progress of permissive
interlocutory appeals. In the case of CAFA remand appeals, their decisions of such appeals are
subject to tight statutory deadlines.®® And even apart from statutory deadlines, there is a general
interest in dealing expeditiously with interlocutory appeals in order to avoid unduly delaying
proceedings in the trial court.

Under Appellate Rule 2 (with exceptions not relevant here), the court of appeals “may —
to expedite its decision or for other good cause — suspend any provision of [the Appellate Rules]
in a particular case and order proceedings as it directs.” Courts of appeals have relied on Rule 2
as authority for various mechanisms to expedite appellate decision, including decision on the
merits along with disposition of a preliminary motion,* expedited processing of the record,* and

¥ For example, persuading the court that “there is substantial ground for difference of
opinion and that an immediate appeal from the order may materially advance the ultimate
termination of the litigation,” 28 U.S.C. § 1292(b), is different from persuading the court that a
particular side of the argument should prevail.

® The CAFA framework sets a 60-day deadline for deciding such appeals. See 28 U.S.C.
8 1453(c)(2); see also id. § 1453(c)(3) (providing for 10-day extension). The Second Circuit, in
fact, relied partly on the existence of that deadline in choosing to decide the merits along with a
petition for review. See Estate of Pew v. Cardarelli, 527 F.3d 25, 29 (2d Cir. 2008) (relying on
the 60-day deadline as well as on the facts that “in order to decide whether we have appellate
jurisdiction we must construe the same statutory language upon which the district court rested its
remand order (and [that] the parties have already briefed their positions on that virtually identical
statute)”).

% In United States v. Stemm, 835 F.2d 732 (10th Cir. 1987) (en banc), the court relied
upon Rule 2 as authority for what was then Tenth Circuit Rule 9.5.9, which permitted summary
merits disposition of a criminal appeal in connection with the court’s decision on a motion for
release pending appeal. The court stressed, however, that such summary dispositions were
usually not appropriate:

Our rule is predicated upon the premise that there are those few cases in
which the issues on bail and on the merits are so closely intertwined and so
circumscribed that full consideration of the former dictates the outcome of the
latter. In most cases, this will not be the result, however, and denial of bail will
not affect consideration of the merits....

Notwithstanding our conclusion that the concept of summary disposition
is valid, we must nevertheless hold the panel's determination of the merits of this
case was improper .... In this case, the panel neglected the strictures on its
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the use of a compressed briefing schedule.®® Sometimes, recourse to expedited procedures under
Rule 2 is justified by a particular need for prompt appellate review® — for example where there is
an urgent need to review denial of provisional relief below.* (Courts also use summary

authority and proceeded improvidently by reaching the merits of the appeal in the
absence of a record on appeal.

Id. at 734. The Tenth Circuit local rules no longer appear to contain a provision, such as the
prior Rule 9.5.9, that authorizes such summary dispositions in this context.

%" See Singleton v. Jackson Mun. Separate Sch. Dist., 419 F.2d 1211, 1222 (5th Cir.
1969) (ordering, in the event of future appeals in certain desegregation cases, that “the record be
transmitted to this court within fifteen days after filing of the notice of appeal” and that briefing
be expedited), reversed on other grounds sub nom. Carter v. West Feliciana Parish School
Board, 396 U.S. 290 (1970).

% See Henry v. Clarksdale Mun. Separate Sch. Dist., 433 F.2d 387, 388 (5th Cir. 1970)
(noting the *“court-imposed accelerated briefing schedule” in a school desegregation appeal
decided “less than a short month” before start of school).

¥ The Seventh Circuit has stated that summary affirmance should be the exception rather
than the rule:

Summary disposition is appropriate in an emergency, when time is of the essence
and the court cannot wait for full briefing and must decide a matter on motion
papers alone.... Summary affirmance may also be in order when the arguments in
the opening brief are incomprehensible or completely insubstantial.... Finally,
summary affirmance may be appropriate when a recent appellate decision directly
resolves the appeal.... Short of the foregoing (or substantially similar) situations,
the government and other appellees should follow the usual process

United States v. Fortner, 455 F.3d 752, 754 (7th Cir. 2006).

% See Environmental Def. Fund, Inc. v. Andrus, 625 F.2d 861, 862 (9th Cir. 1980)
(permitting appeal from denial of TRO on ground that “in the absence of review, the appellants
would be effectively foreclosed from pursuing further interlocutory relief,” and lifting “the
normal requirements of appellate procedure” because “important public policy issues are
involved and time is of the essence”).
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affirmance*! when an appeal is frivolous;** but almost by definition, when a court grants a
request for permissive interlocutory review it is acknowledging the existence of a nonfrivolous
ground for that appeal.)

It thus seems that a court of appeals has authority to decide an appeal on the merits at the
same time that it determines a preliminary matter (such as a request for permission to appeal).
Such a mechanism seems easiest to justify when some or all of the following factors are present:
° There is a particular need for quick disposition of the merits.

° The briefing on the preliminary matter is closely entwined with the merits of the appeal,
such that the parties have briefed the merits fully and the motions panel had to become
familiar with the merits.*

° The merits do not require extensive consideration of the record,* or else the record has
been provided to and reviewed by the court.*

° In deciding the merits, the court does not reach out to determine issues on which

- Summary affirmance is distinguishable from the practice challenged by the Text
Messaging petitioners, in that summary affirmance sometimes does not occur until after the court
has received the appellant’s principal merits brief.

%2 See, e.g., United States v. Monsalve, 388 F.3d 71, 73 (2d Cir. 2004) (“We construe a
motion to dismiss an appeal as a motion for summary affirmance if the appeal presents only
frivolous issues.”); Joshua v. United States, 17 F.3d 378, 380 (Fed. Cir. 1994) (“[SJummary
disposition is appropriate, inter alia, when the position of one party is so clearly correct as a
matter of law that no substantial question regarding the outcome of the appeal exists.”). The
Keycite results for Joshua suggest that the Federal Circuit employs this rationale with some
frequency.

* The reasons advanced for granting interlocutory review will overlap with the merits to
varying degrees.

* This would be true of appeals reviewing decisions on motions under Civil Rule
12(b)(6) (such as the Text Messaging appeal), and also of appeals that hinge on a question of
statutory interpretation, see, e.g., First Bank v. DJL Properties, LLC, 598 F.3d 915, 918 (7th Cir.
2010) (*The word “defendant’ in § 1453(b) means what the word ‘defendant’ means elsewhere
in Chapter 89 — and, as Shamrock Oil held, that word does not include a plaintiff who becomes a
defendant on a counterclaim.”).

* As noted above, see note [36], the summary affirmance in Stemm was held to be
improper because the court of appeals had “reach[ed] the merits of the appeal in the absence of a
record on appeal.” Stemm, 835 F.2d at 734.
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interlocutory review was not contemplated by the parties or the court below.*

° The parties were told in advance that the court might decide the merits along with the
preliminary matter.*’

° The parties were permitted to file supplemental briefs,* or the party against whom the
merits decision is to be rendered had an opportunity to file a reply in further support of its
position.*®

It is not clear that the issue identified by the Text Messaging petitioners provides a reason
to amend the Appellate Rules;™ but it is possible that further empirical study could reveal the
practice of simultaneous permission and merits decisions to be more widespread than the data
discussed here suggest.

B. Petitions for rehearing en banc after summary affirmance: Karls v. Goldman
Sachs Group, Inc.

In Karls v. Goldman Sachs Group, Inc., 131 S. Ct. 180 (2010), the Court denied a
certiorari petition by a pro se petitioner whose Questions Presented included one that challenged
the Ninth Circuit’s use of summary procedures in deciding his appeal. That question read in

“®In the context of interlocutory appeals under Section 1292(b), “appellate jurisdiction
applies to the order certified to the court of appeals, and is not tied to the particular question
formulated by the district court.” Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 205
(1996).

" See, e.g., Estate of Pew, 527 F.3d at 27 (“Defendants filed the present petition
pursuant to 28 U.S.C. § 1453(c), seeking permission to appeal the district court's remand order.
We advised the parties that were we to grant defendants' motion for leave to appeal, we might
also elect to decide the merits simultaneously.”).

¢ In Isaacs v. Sprint Corp., 261 F.3d 679 (7th Cir. 2001), there was no merits briefing as
such. But the docket indicates that there was a lot of other briefing — including a supplemental
petition, a response to that supplemental petition, and briefing (ordered by Court of Appeals) on
a jurisdictional question. Though I have not reviewed those filings, they could have shed light
on the questions at issue in the appeal (namely, the appropriateness of class certification).

“ For example, in E.E.O.C. v. Sidley Austin LLP, 437 F.3d 695 (7th Cir. 2006), the
docket sheet reveals that the petitioner successfully requested permission to file a reply in further
support of its petition.

% |t certainly provides a reason for advocates to consider carefully whether to seek
interlocutory appeal and how to brief their request for permission to appeal — especially in the
Seventh Circuit.
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relevant part: “Is there a denial of “‘due process of law’ under U.S. Const. Art. V when ... the
Ninth Circuit Court of Appeals' violates the Federal Rules of Appellate Procedure Rule 35 (the
original three-judge panel illegally seized control of Petitioner's Petition for Rehearing En Banc,
explicitly reconstrued it as a mere ‘Motion’ and then dismissed the ‘Motion’ without permitting
the other Ninth Circuit judges to know anything about it) ...?” Petition for Writ of Certiorari at
1-2, Karls v. Goldman Sachs Group, Inc. (No. 09-1527).

Shortly after Karls appealed the district court’s dismissal of his complaint, the court of
appeals ordered him to show cause why the judgment below should not be summarily affirmed.
See Order, Nov. 16, 2009, Karls v. Goldman Sachs Group, Inc., No. 09-17438 (9th Cir.);*! see
also Ninth Circuit Rule 3-6(b) (“At any time prior to the completion of briefing in a civil appeal
if the court determines ... that it is manifest that the questions on which the decision in the appeal
depends are so insubstantial as not to justify further proceedings the court may, after affording
the parties an opportunity to show cause, issue an appropriate dispositive order.”). A few
months later (after reviewing Karls’ submission in response to the order to show cause), a three-
judge panel issued an order summarily affirming on the ground that “the questions raised in this
appeal are so insubstantial as not to require further argument.” Order, Jan. 21, 2010, Karls v.
Goldman Sachs Group, Inc., No. 09-17438 (9th Cir.) (citing United States v. Hooton, 693 F.2d
857, 858 (9th Cir. 1982).° Karls evidently filed a petition for rehearing en banc.>® The three-
judge panel denied that petition, stating as follows:

Appellant’s petition for rehearing en banc is construed as a motion for
reconsideration en banc of the court’s January 21, 2010 order summarily
affirming the district court’s judgment. So construed, the motion is denied on
behalf of the full court. See Ninth Circuit Rule 27-10(a)(1); Ninth Circuit General
Orders 6-11. No motions for reconsideration, rehearing, clarification, stay of the
mandate, or any other submissions shall be filed or entertained in this closed
docket.

Order, March 17, 2010, Karls v. Goldman Sachs Group, Inc., No. 09-17438 (9th Cir.).

1 There were actually three appeals from the dismissal of Karls’s three cases. The
discussion in the text references events in the lead appeal; from the brief in opposition to Karls’
certiorari petition it appears that the disposition of the other two appeals followed a similar
pattern.

*2 The cited passage in Hooton states that “[m]otions to affirm should be confined to
appeals obviously controlled by precedent and cases in which the insubstantiality is manifest
from the face of appellant's brief.” Hooton, 693 F.2d at 858.

% The relevant docket entry describes the filing as Karls’ “motion to reconsider
Appellate Commissioner order of the Court.”
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Ninth Circuit Rule 27-10(b)** states in part:

A timely motion for clarification or reconsideration of an order issued by a
motions panel shall be decided by that panel. If the case subsequently has been
assigned to a merits panel, the motions panel shall contact the merits panel before
disposing of the motion. A party may file only one motion for clarification or
reconsideration of a panel order. No answer to such a motion is permitted unless
requested by the court, but ordinarily the court will not grant such a motion
without requesting an answer. The rule applies to any motion seeking review of a
motions panel order, either by the panel or en banc, and supersedes the time limits
set forth in FRAP 40(a)(1) with respect to such motions.

Ninth Circuit General Order 6.11 provides:

The Clerk shall enter the receipt or filing of a motion for rehearing en
banc of a motion previously considered by a motions panel and transmit two
copies of it to the appropriate motions attorney for processing. The Clerk shall
retain the remaining copies until further direction by a judge or motions attorney.
In cases involving judgments of death, the Clerk shall forward all motions for
rehearing en banc to Associates. If the motion was decided by opinion, copies of
the motion will be circulated to all active judges.

The motion shall be referred by the motions attorney to the panel which
entered the order in issue. The panel may follow the relevant procedures set forth
in Chapter 5 in considering the motion for rehearing en banc, or may reject the
suggestion on behalf of the court.

In essence, the practice followed in the Ninth Circuit appears to be that if an appeal meets
the test for summary affirmance (in the Ninth Circuit, “appeals obviously controlled by
precedent and cases in which the insubstantiality is manifest from the face of appellant's brief”),
then the panel that summarily affirmed can, if it chooses, reject any petition for rehearing en
banc without circulating it to the other active judges. (This would not be true if the summary
affirmance were by opinion — but then again, the features that warrant summary affirmance
would generally also guarantee that the summary affirmance would be by unpublished order.)
This practice may be an understandable response to docket pressures, especially in the Ninth
Circuit (where the docket is large and en banc activities — including dissents from denials of
rehearing en banc — are relatively frequent), but it might surprise some commentators. The Tigar

> Ninth Circuit Rule 27-10(a)(1) (which was cited by the panel in Karls) does not appear
to be as directly on point. It states: “A party seeking further consideration of an order that
disposes of the entire case on the merits, terminates a case, or otherwise concludes the
proceedings in this court must comply with the time limits and other requirements of FRAP 40
and Circuit Rule 40-1.”
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treatise, for example, states that

Federal Rule of Appellate Procedure 27(c) provides that dispositive
motions must be decided by a panel of the court rather than by a single judge ....

One question that has vexed advocates is what, if any, review may be
obtained from an adverse decision by a panel of the court. If the decision disposes
of the appeal or is the practical equivalent of a final judgment, then the rehearing
provisions of Fed. R. App. P. 40 and the rehearing en banc provisions of Fed. R.
App. P. 35 are triggered.

JANE B. TIGAR & MICHAEL E. TIGAR, FEDERAL APPEALS JURISDICTION AND PRACTICE § 8:5 (3d
ed.). One might argue that the Ninth Circuit has adopted a reasonable approach. If an appeal is
manifestly insubstantial, then why would a majority of the active judges ever vote to grant en
banc review? On the other hand, the analysis differs with respect to the Ninth Circuit’s other
possible ground for summary affirmance: When an appeal is “obviously controlled by
precedent,” en banc review is the only avenue (other than Supreme Court review) for
(occasionally necessary) reconsideration of that “controll[ing] precedent.”

It is unsurprising that the Court did not regard the procedural question as cert-worthy in
Karls, and Mr. Karls is surely incorrect in arguing that it was a denial of due process to refuse to
circulate his en banc rehearing petition to all the active judges. On the other hand, as a policy
matter it might be worth considering whether merits dispositions by motion panels should be
subject to en banc review under the procedures normally employed for such petitions. | have not
attempted to survey the practices in other circuits, because I thought it best to first ascertain
whether the Committee is interested in investigating this question further.

1. Issuance of the mandate

Just as the filing of a notice of appeal transfers authority (over the matters encompassed
in the appeal) from the district court to the court of appeals, the issuance of the court of appeals’
mandate signals the moment when the court of appeals relinquishes authority over the appeal.
Two recent certiorari petitions highlight the significance of the non-issuance of the mandate.

A. Kawashima v. Holder

In Kawashima v. Holder, 615 F.3d 1043 (9th Cir. 2010), cert. granted in part, 131 S. Ct.
2900 (2011), the parties’ certiorari-stage filings focused principally on the immigration law
question on which the Court ultimately granted certiorari (whether “Petitioners' convictions of
filing, and aiding and abetting in filing, a false statement on a corporate tax return in violation of
26 U.S.C. 88 7206(1) and (2) were aggravated felonies involving fraud and deceit under 8 U.S.C.
§ 1101(a)(43)(M)(i), and Petitioners were therefore removable™). See Petition for Writ of
Certiorari at i, Kawashima v. Holder (No. 10-577); Kawashima v. Holder, 131 S. Ct. 2900
(2011) (granting certiorari as to first of two questions in petition). The second question — the one
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on which certiorari was not granted — concerns a question of appellate procedure. Although I
think the Court’s decision not to review the second question makes sense, | describe the issue
here in the interest of completeness.

The relevant facts include the following. An immigration judge ordered Mr. and Mrs.
Kawashima removed due to their pleas of guilty to certain federal crimes. The Board of
Immigration Appeals affirmed. The Kawashimas sought review in the Ninth Circuit. The Ninth
Circuit proceeded to issue four decisions. In Kawashima v. Gonzales, 503 F.3d 997 (9th Cir.
2007) (Kawashima 1), the court of appeals denied relief to Mr. Kawashima but granted relief to
Mrs. Kawashima. But the court of appeals granted rehearing, with the result that Kawashima |
was superseded by Kawashima v. Mukasey, 530 F.3d 1111 (9th Cir. 2008) (Kawashima I1),
which granted relief to both of the Kawashimas. The government petitioned for rehearing of
Kawashima I1; while that petition was pending, the Supreme Court granted certiorari in a
different case on a question concerning the interpretation of 8 U.S.C. § 1101(a)(43)(M)(i), see
Nijhawan v. Mukasey, 129 S. Ct. 988 (2009). The government asked the Ninth Circuit to stay its
consideration of the rehearing petition in Kawashima pending the Supreme Court’s decision in
Nijhawan. In the wake of the Nijhawan decision, the Ninth Circuit (after obtaining supplemental
briefing) withdrew its opinion in Kawashima Il and issued a new opinion, Kawashima v. Holder,
593 F.3d 979 (9th Cir. 2010) (Kawashima Il1). Kawashima Il held in light of Nijhawan that
both Kawashimas had pleaded guilty to offenses that would qualify as grounds for removal if the
amount of the loss was large enough, but that a remand was required as to Mrs. Kawashima so
that the agency could consider what sorts of evidence the government could present to establish
the amount of the government’s loss; thus, the court denied relief to Mr. Kawashima but
remanded to the agency as to Mrs. Kawashima. The court later substituted a revised opinion on
denial of rehearing and rehearing en banc. See Kawashima v. Holder, 615 F.3d 1043 (9th Cir.
2010) (Kawashima IV).

The bulk of the Kawashimas’ certiorari petition focused on their argument that their
offenses do not provide a basis for removal. But the petitioners also argued that the court of
appeals — having vacated Mrs. Kawashima’s order of removal in 2007 on the ground that the
record did not establish that Mrs. Kawashima had committed a removable offense and having
adhered to that result in its 2008 decision — lacked authority in 2010 to remand Mrs.
Kawashima’s case to the agency to permit the government to submit additional evidence in
support of its claim that she committed a removable offense. See Petition at 33-36. The court of
appeals had addressed this argument in a footnote in Kawashima 1V:

In their supplemental brief to this court, petitioners assert that Mrs. Kawashima's
case is no longer before us because after our first opinion in this case granted Mrs.
Kawashima's petition for review, the government did not file a petition for
rehearing. We are unpersuaded by this argument. Although it is true that the
government did not ask us to reconsider our resolution of Mrs. Kawashima's case,
we are entitled to do so as we have not yet issued our mandate in this case. As
such, our decision remains subject to modification, either at the request of a party
or sua sponte. See Finberg v. Sullivan, 658 F.2d 93, 96 n. 5 (3d Cir. 1980) (en
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banc). Thus, Mrs. Kawashima's case remains before us, and we are obligated to
decide the merits of her petitions for review in light of Nijhawan.

Kawashima 1V, 615 F.3d at 1055 n.7. The Kawashimas’ certiorari petition contended
nonetheless that a mandate should have issued, under Appellate Rule 41, after the court’s 2007
decision as to Mrs. Kawashima, and that “[t]he Ninth Circuit's failure, or its clerk’s failure, to
issue the mandate in accordance with Rule 41, when the government declined to seek review or
rehearing, brought finality to the litigation between the parties.” Petition at 34. The petition
distinguished Finberg as follows:

Apart from the fact that [Finberg and a case that it cited] were rendered before the
1994 and 1998 amendments to Rule 41, in each of these cases, the mandate was
stayed after a motion for a stay was made, so the parties could appeal or seek
review. Thus, the judgments in Finberg and [the case on which it relied] were not
final pending a decision by this Court and were subject to modification due to a
change in the law in the interim.

Petition at 34-35.%° In conclusion, the Kawashimas argued, “When the Ninth Circuit issued its
opinion in Kawashima 11, the Government had the option to petition for rehearing in Mrs.
Kawashima's case, file a notice of appeal, or move to stay the mandate. The Government did
none of these things and the mandate should have issued automatically according to Rule 41.”
Id. at 36.

The government’s opposition brief points out the key missing fact in this analysis:
According to the government (and undisputed by the Kawashimas, see Reply Brief for the
Petitioners at 13, Kawashima v. Holder (No. 10-577)), the Kawashimas jointly filed a single
petition for review in the court of appeals.®® The government’s brief succinctly explains the

> The Kawashimas attached significance to the fact that the 1994 amendments to Rule
41 replaced the word “shall” with “must.” See Petition at 33. But there is no indication in the
1994 Committee Note to Rule 41 that this word change was anything but stylistic. The stylistic
nature of the change is evidenced by Standing Committee minutes from the meeting at which the
1994 amendment Rule 41 received final approval. See Committee on Rules of Practice and
Procedure, Minutes of the Meeting of June 17-19, 1993, at 6 (reporting discussion of some of the
proposed Appellate Rules amendments and stating that “[t]he committee further determined to
make the change from ‘shall’ to “must,” wherever appropriate, throughout all the proposed
amendments to the rules, in accordance with the convention established by the Style
Subcommittee.”).

*® |t is not entirely clear what provision authorized the Kawashimas to file a joint
petition. Appellate Rule 15(a)(1) provides that “[i]f their interests make joinder practicable, two
Or more persons may join in a petition to the same court to review the same order.” But from the
parties’ description, the Kawashimas sought review of two separate agency orders — one
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significance of that fact:

Although the Board disposed of petitioners' appeal of the 1J's decision by separate
orders pertaining to each petitioner, petitioners chose to file a single petition for
review in the court of appeals, attaching both Board orders.... Petitioners never
amended their petition or asked the court of appeals to sever their cases.

Because there was thus only one “case” before the court of appeals, Rule
41(d)(1) of the Federal Rules of Appellate Procedure dictated that, when Akio
Kawashima filed “a petition *** for rehearing en banc,” that petition had the
effect of “stay[ing] the mandate until disposition of the petition or motion.” Fed.
R. App. P. 41(d)(1). The same thing was true when the government later filed a
timely petition for rehearing of the court's second decision issued in July 2008.

None of the authorities petitioners cite (Pet. 35-36) suggests otherwise,
because they each stand for the simple proposition that a case becomes final when
a party fails to appeal or when the appeal is concluded. None of those cases
involved a situation in which a party failed to pursue further review against one
adversary but not against another.

Brief for the Respondent in Opposition at 16-17, Kawashima v. Holder (No. 10-577). In
response, the Kawashimas briefly argued that their use of a single petition did not change their
position that “when the Government declines to seek review, and the judgment is res judicata,
the case cannot be resurrected. Disputes are between parties and when resolved, Court
intervention is unjustified.” Reply Brief at 13.

The Ninth Circuit docket provides support for the government’s position. Judgment was
entered at the time of the court’s 2007 decision. However, the mandate never issued,
presumably because Mr. Kawashima timely petitioned for panel rehearing and rehearing en
banc. When the panel granted rehearing and issued a new opinion in 2008, it withdrew the 2007
opinion. Once again, the docket reflects the entry of judgment at the time of the 2008 decision,

concerning each petitioner. See Opposition Brief at 5 (“Attached to the petition were the
Board’s two orders affirming the order of removal pertaining to each petitioner.”). The
discussion in the text of this memo proceeds on the assumption that any defect in the filing of the
joint petition does not alter the court’s analysis of the issuance of the mandate.

The Ninth Circuit proceedings did involve two separate petitions that were consolidated
by the court, but not because Mr. and Mrs. Kawashima petitioned separately for review of the
orders of removal. See Kawashima 1V, 615 F.3d at 1052 (“The Kawashimas timely filed
separate petitions for review of the BIA's affirmance of the 1J's removal order and the BIA's
denial of their motion to reopen. We consolidated the petitions for review pursuant to 8 U.S.C. §
1252(b)(6).”).
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but also reflects that the mandate did not issue. In this instance, the reason the mandate did not
issue presumably is that the government filed a timely petition for rehearing en banc.”’

Appellate Rules 41, 40 and 35 provide no suggestion that the mandate in a multi-party
appellate proceeding issues at different points in time with respect to different parties to the
proceeding. Rule 41(b) defines when “[t]he court’s mandate must issue” and Rule 41(d)(1)
provides that timely filing of “a petition” for rehearing “stays the mandate until disposition of the
petition ..., unless the court orders otherwise.”® This suggests that a petition for rehearing
presumptively stays the mandate as to all aspects of the disposition (including with respect to all
parties). Such treatment is consistent with analogous mechanisms in the district court. Absent a

" The court then ordered “Petitioners” to file a response to the government’s petition.
See Order, Sept. 17, 2008, Kawashima v. Mukasey, Nos. 04-74313 & 05-74408 (9th Cir.).
Although the resulting response is not on Westlaw and I could not access it on PACER, the
docket lists it as “Petitioners Akio Kawashima and Fusako Kawashima in 05-74408, 04-74313
response to Petition for Rehearing En Banc.” Docket Entry No. 91, Kawashima v. Holder, No.
04-74313 (9th Cir.). After the court of appeals ordered supplemental briefing on the significance
of Nijhawan, the docket reflects a filing (also unavailable to me on Westlaw and PACER) that it
denominates “Supplemental brief for review. Submitted by Petitioners Akio Kawashima and
Fusako Kawashima in 04-74313.” Docket Entry No. 105.

Thus, if the docket accurately reflects the nature of the Kawashimas’ filings, Mrs.
Kawashima joined Mr. Kawashima in opposing the government’s 2008 petition for rehearing en
banc. That fact, if true, might suggest that Mrs. Kawashima was not relying on an assumption
that the court of appeals’ judgment as to her had already become final and unalterable. (It
appears from the court of appeals’ description in Kawashima 11 as though Mrs. Kawashima first
raised her argument about a prior issuance of the mandate in the supplemental brief rather than in
the earlier response to the government’s petition. See Kawashima Il11, 593 F.3d at 986 n.8.) In
one case where the court of appeals’ mandate was required to issue unless it was ordered stayed
by the court of appeals, the Supreme Court held that any such stay order would have constituted
an abuse of discretion, and rested this conclusion partly on its finding that one of the parties had
relied on the assumption that all proceedings in the court of appeals had concluded. See Bell v.
Thompson, 545 U.S. 794, 804 (2005) (“[W]hen we denied rehearing on January 20, 2004, the
Court of Appeals' second stay dissolved by operation of law. Tennessee, acting in reliance on the
Court of Appeals' earlier orders and our denial of certiorari and rehearing, could assume that the
mandate would — indeed must — issue. While it might have been prudent for the State to verify
that the mandate had issued, it is understandable that it proceeded to schedule an execution
date.”). Bell is distinguishable from Kawashima because in Kawashima Rule 41(d)(1) provided
for a stay of the mandate at the relevant times — but also because in Kawashima there appears to
be evidence suggesting a lack of reliance.

% |t seems possible that a court of appeals could direct that the mandate issue as to fewer
than all parties. But that did not occur in this case.
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Civil Rule 54(b) certification, disposition as to fewer than all claims or parties does not produce
a final judgment as to any claims or parties. And after entry of a final judgment in the district
court, timely filing of a motion under Civil Rules 50, 52, or 59 restarts the appeal time period
“for all parties,” Appellate Rule 4(a)(4)(A), whether or not those parties have any stake in the
disposition of the tolling motion.

B. Irey v. United States

The certiorari-stage briefing in United States v. Irey, 612 F.3d 1160 (11th Cir. 2010) (en
banc), cert. denied sub nom. Irey v. United States, 131 S. Ct. 1813 (2011), focused largely on the
standard for reviewing a district court’s sentencing determination. But the petitioner also raised
a second Question Presented, which read as follows: “Whether the Eleventh Circuit exceeded its
authority by delaying the issuance of the mandate without providing the parties with notice of its
intention to do so and abused its discretion by failing to take any action for more than four
months after the court issued its original panel decision.” Petition for Writ of Certiorari at i, Irey
v. United States (No. 10-727).

Initially, an Eleventh Circuit panel rejected the government’s challenge to Irey’s
sentence. See United States v. Irey, 563 F.3d 1223 (11th Cir. 2009). The court of appeals’
docket indicates that this opinion issued, and judgment was entered, on March 30, 2009. The
government did not file a petition for rehearing. No further docket entries appear until August
12, 2009, when the court of appeals sua sponte granted rehearing en banc and vacated the panel
opinion. See United States v. Irey, 579 F.3d 1207 (11th Cir. 2009). The en banc court of appeals
subsequently vacated and remanded for resentencing. See United States v. Irey, 612 F.3d 1160,
1224-25 (11th Cir. 2010) (en banc) (“Because we have determined that a downward deviation
from the guidelines range in this case is unreasonable, it follows that the only action on remand
that will be consistent with this opinion is resentencing within the guidelines range, which
necessarily means a sentence of 30 years.”).

Appellate Rule 41(b) provides that “[t]he court's mandate must issue 7 days after the time
to file a petition for rehearing expires, or 7 days after entry of an order denying a timely petition
for panel rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is
later,”*® but also provides that “[t]he court may shorten or extend the time.” No such order was
explicitly issued in Irey, though the court’s decision to withhold the mandate can be seen as an
implicit decision to that effect. The petitioner argued that the court’s failure to notify the parties
of the withholding of the mandate deprived the court of the authority to order en banc review
after the presumptive deadline for issuance of the mandate set by Rule 41(b), see Petition at 38-
39 (relying upon Bell v. Thompson, 545 U.S. 794 (2005)), and that “[e]ven if the Eleventh
Circuit had the authority to temporarily delay the issuance of its mandate without providing
notice to the parties, the delay of more than four months that occurred in this case before the

% At the time of the events in question, Rule 41(b) referred to 7 calendar days; the 2009
amendments deleted “calendar” in light of the shift to days-are-days time counting.
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court granted rehearing en banc constituted an abuse of discretion similar to the one committed
by the circuit court in Bell v. Thompson,” Petition at 42.

In Bell, the district court dismissed a death row prisoner’s habeas petition.®® The court of
appeals affirmed, but granted a stay of the mandate pending the prisoner’s certiorari petition.
After the Supreme Court denied certiorari, the prisoner requested an extension of the stay from
the court of appeals. The court of appeals ordered that “the mandate be stayed to allow appellant
time to file a petition for rehearing from the denial of the writ of certiorari, and thereafter until
the Supreme Court disposes of the case.” The Supreme Court denied rehearing in January 2004.
The parties apparently failed to notice that the court of appeals failed to issue its mandate after
the disposition in the Supreme Court. But in June 2004, the court of appeals (having called for
and examined the district court record) vacated and remanded for an evidentiary hearing. The
Supreme Court granted certiorari and reversed, holding that “even assuming a court may
withhold its mandate after the denial of certiorari in some cases, the Court of Appeals' decision
to do so here was an abuse of discretion.” Bell, 545 U.S. at 796. The Court stressed the more-
than-five-month delay in issuing the mandate, and the facts that the court of appeals had failed to
notify the parties that it had stayed its mandate and that the state had proceeded in its
preparations for the prisoner’s execution in reliance on its belief that the court of appeals was
done with the case. See id. at 805-06. In addition, the Court reasoned that the court of appeals’
action offended “finality and comity concerns” that are important in habeas cases. Id. at 812.

The government, in response to Irey’s contentions, offered two reasons to distinguish
Bell:

Unlike in Bell, the court's delay in issuing its mandate in this case did not occur
after this Court had denied certiorari, but while the case was still before the court
of appeals. Thus, the only reasonable assumption by the parties was that the court
had not issued its mandate because it was considering whether to exercise its
authority to rehear the case en banc.... And unlike in Bell, where the parties and
the state court expended “considerable time and resources” in litigating issues
relating [to] the defendant's pending execution “on the mistaken assumption that
the federal habeas proceedings had terminated,”... petitioner does not identify any
prejudice he suffered from the delay in issuing the mandate in his case.

Brief for the United States in Opposition at 22, Irey v. United States (No. 10-727). The
petitioner did not attempt to argue, in reply, that he had suffered prejudice from the delay in
issuance of the mandate. See Reply to Brief of United States in Opposition to Petition for Writ
of Certiorari at 13-14, Irey v. United States (No. 10-727).

Eleventh Circuit IOP 6 accompanying Appellate Rule 35 now states: “Any active

% The text’s summary of the proceedings in Bell is drawn from the Supreme Court’s
description. See Bell, 545 U.S. at 799-801.
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Eleventh Circuit judge may request that the court be polled on whether rehearing en banc should
be granted whether or not a petition for rehearing en banc has been filed by a party.... Atthe
same time the judge may notify the clerk to withhold the mandate. If a petition for rehearing or a
petition for rehearing en banc has not been filed by the date that mandate would otherwise issue,
the Clerk will make an entry on the docket to advise the parties that a judge has notified the clerk
to withhold the mandate. The identity of the judge will not be disclosed.” The last two sentences
in this IOP were added effective August 1, 2010.

Leaving aside the particular situation that arose in Irey, the Eleventh Circuit’s revised
IOP seems like a useful innovation. It is true that an alert litigant ought to be attentive to
whether or not the court of appeals has issued the mandate after handing down a decision. But
litigants — particularly those not well versed in appellate procedure — may overlook the need to
keep track of that question. If the litigants receive a CM/ECF notice of a docket entry indicating
that a judge has ordered the clerk to withhold the mandate, that will alert the litigant to the non-
issuance of the mandate.

A quick survey of local circuit provisions reveals that most circuits do not address this
topic.® The Ninth Circuit Advisory Committee Notes advise litigants to check with the Clerk if
the mandate has not issued timely. See Ninth Circuit Advisory Committee Note to Rule 25-2
(advising litigant to tell Clerk if, inter alia, “the mandate has not issued within 28 days after the
time to file a petition for rehearing has expired”).

The Committee may not regard this as a subject for national rulemaking. Any issues
concerning mandates withheld without notice to parties seem to arise only sporadically. Perhaps
it might be useful to consider whether a feature could be added to the CM/ECF system that
would prompt the Clerk’s office to follow up in any instance where a mandate has not issued
within the default time period set by Rule 41.

IV.  Additional questions of appellate procedure

This section discusses two other certiorari petitions that warrant consideration (though
they probably do not warrant action via rulemaking). One petition concerned the possibility of
offsetting a bond that had been ordered under Appellate Rule 7, and the other petition concerned
the standard for imposing costs on appeal under Bankruptcy Rule 8020 and Appellate Rule 38.

A. Rule 7 cost bonds

81 The petitioner’s reply brief suggests that there may be relevant provisions in the Fifth
and Federal Circuits. See Reply at 13 (“[T]he fact that the Eleventh Circuit has amended its
rules to require a docket entry does not establish that this issue will not reoccur in other circuits.
A review of the other circuit courts' local rules and internal operating procedures indicates that
the First, Second, Third, Fourth, Sixth, Seventh, Eighth, Ninth, Tenth, and D.C. Circuits do not
have a similar rule.”). However, | was unable to locate them.
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In Mohamed v. Daud, 130 S. Ct. 3471 (2010), the petitioners argued that the requirement
of a $ 25,000 cost bond under Appellate Rule 7 was inappropriate because the low-income
petitioners — who were objectors to a class settlement — would be entitled, in the event of
affirmance of the settlement’s approval, to funds from the defendants in excess of the $ 25,000
bond amount. See Petition for Writ of Certiorari at i, Mohamed v. Daud (No. 09-1260). In
support of their argument that this bond requirement violated their Equal Protection rights, the
petitioners cited Lindsey v. Normet, 405 U.S. 56 (1972), in which the Court struck down a state
statute providing that a tenant who lost an eviction action could “appeal only if he obtains two
sureties who will provide security for the payment to the plaintiff, if the defendant ultimately
loses on appeal, of twice the rental value of the property from the time of commencement of the
action to final judgment,” id. at 63-64. The Lindsey Court emphasized that this provision was
unnecessarily draconian: “While a State may properly take steps to insure that an appellant post
adequate security before an appeal to preserve the property at issue, to guard a damage award
already made, or to insure a landlord against loss of rent if the tenant remains in possession, the
double-bond requirement here does not effectuate these purposes since it is unrelated to actual
rent accrued or to specific damage sustained by the landlord.” Id. at 77.

The bond requirement imposed in Mohamed seems readily distinguishable from the
double-bond provision struck down in Lindsey. The magistrate judge explained her imposition
of the bond as follows:

The Court finds that a $25,000 cost bond is sufficient to cover the potential costs
on appeal, including copying and producing briefs, records, and transcripts;
translation services; and the supersedeas bond premium. In arriving at this
number, the Court has considered the number of parties and issues involved, as
well as similar amounts approved for other appeals of class action settlements, see
In re Insurance Brokerage Antitrust Litigation, Civ. No. 04-5184, 2007 WL
1963063, at *5; In re Compact Disc Minimum Advertised Price Antitrust
Litigation, No. MDL 1361, 2003 WL 22417252, at *2 (D. Me. Oct. 7, 2003); In re
Diet Drugs Products Liability Litigation, No. MDL 1203, Civ. A. 99-20593, 2000
WL 1665134, at *5-6 (E.D. Pa. Nov. 6, 2000). The Court has also taken into
account the limited financial means of the appellants, and notes that $25,000
divided by sixty-three is less than $400 a person. The absence of any objection by
the appellants to the cost bond or the proposed amount was the Court’s final
consideration.

Order at 4, July 28, 2009, Daoud v. Gold’n Plump Poultry, Inc., Civ. No. 06-4013 (JJG) (D.
Minn.). It appears that the anticipated need for translation services increased the estimated costs
on appeal;®® taking this into account, the cost bond in Daoud does not seem all that surprising in
the light of the findings in Marie Leary’s study of Rule 7 cost bonds. See Marie Leary, Federal

62 Apparently a number of class members, including named plaintiffs, did not speak
English.
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Judicial Center Exploratory Study of the Appellate Cost Bond Provisions of Rule 7 of the
Federal Rules of Appellate Procedure 5 (April 2008) (reporting based on study of three district
courts that “FRAP 7 bonds were more likely to be imposed in response to requests in class action
litigation” and that “the average [bond amount] sought [by the movant] for seven certified class
action appeals was $113,378").

In the light of these considerations, the only novel aspect of the petition in Mohamed was
its suggestion that the courts erred in refusing to count settlement monies held by certain
defendants in the class action as the functional equivalent of a bond for costs on appeal. Ina
two-party case, the petitioners’ argument might have intuitive appeal (assuming that the amount
of settlement monies to which the petitioners would be entitled was actually determinable).
However, Mohamed illustrates that the appeal of the argument dissipates in the context of more
complex litigation. A considerable portion of the bond presumably was designed to cover the
costs that would be incurred by the named class representatives and their lawyers; and given this
fact, it is understandable that the court would refuse to count monies held by defendants as the
functional equivalent of a bond for the benefit of plaintiff class representatives. The idea of
offsetting a bond requirement by monies held by an appellee is interesting, but seems likely to be
best addressed by order in a particular case rather than by a national rule.

B. Rule 38 sanctions

The petition in Busson-Sokolik asserted that there is a circuit split concerning the test for
awarding sanctions under both Bankruptcy Rule 8020 and Appellate Rule 38:

Some circuits decide whether an appeal is frivolous using one step asking
whether the merits, the arguments, of an appeal are frivolous. If the merits aren't
the inquiry ends and no sanctions are awarded. If the merits are frivolous
sanctions are awarded.

Other circuits decide whether an appeal is frivolous using two steps,
asking first whether the merits are frivolous. If the merits are not frivolous the
inquiry ends and no sanctions are awarded. But if they are a second step of
inquiry is required asking whether the offending party pursued the frivolous
appeal in bad faith. Where bad faith is lacking sanctions are not awarded even
where the merits are frivolous.

Some individual circuits disagree amongst themselves as to whether the
proper inquiry to award sanctions for a frivolous appeal includes the offending
party's bad faith.

Petition for Certiorari at 11-12.

There is indeed some indeterminacy concerning the standard for sanctions under
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Appellate Rule 38.% A partial explanation for the lack of clarity may be found in the fact that
sanctions under Rule 38 are a matter of discretion; thus, for example, a court that construes Rule
38 to authorize sanctions whenever an appeal is objectively frivolous might nonetheless decline
to award them if the court finds a lack of bad faith.** Moreover, an opinion on sanctions may not
always indicate clearly whether an objective or subjective standard was used because the
evidence relevant to both tests will often be the same.®®

Without attempting a comprehensive survey of the circuits’ Rule 38 caselaw at this point,
it is possible to sketch a few points of reference. In the First, Third, Fifth, and Federal Circuits,
sanctions can be awarded for an objectively frivolous appeal without a showing of bad faith.®
Though it found “the issue ... not free of doubt,” the Sixth Circuit has agreed.®” The Eighth

% |t appears that the circuits have long taken varied approaches to appellate sanctions.
See Robert J. Martineau & Patricia A. Davidson, Frivolous Appeals in the Federal Courts: The
Ways of the Circuits, 34 Am. U. L. Rev. 603, 605 (1985) (“Courts have differed regarding such
issues as the definition of a frivolous appeal, the relationship between the merits of an appeal,
conduct on appeal, and the sanction, the necessity for showing bad faith, the procedures followed
in imposing a sanction, and the type and appropriateness of the sanction.”).

% See, e.g., B & H Med., L.L.C. v. ABP Admin., Inc., 526 F.3d 257, 270 (6th Cir. 2008)
(bad faith is not a prerequisite for Rule 38 sanctions, but court “will usually impose Rule 38 ...
sanctions only where there was some improper purpose, such as harassment or delay, behind the
appeal”) (quoting Barney v. Holzer Clinic, Ltd., 110 F.3d 1207, 1212 (6th Cir. 1997)).

% See Robert J. Martineau, Frivolous Appeals: The Uncertain Federal Response, 1984
DUKE L.J. 845, 855 (“The two standards, subjective and objective, can easily be confused ...
because typically there is no direct evidence of the intent of the appellant in taking the appeal.”).

% See Pimentel v. Jacobsen Fishing Co., 102 F.3d 638, 641 n.2 (1st Cir. 1996)
(“[C]ounsel conveniently ignored longstanding First Circuit caselaw which holds, unequivocally,
that Rule 38 sanctions may be imposed without a finding of bad faith.”); Kerchner v. Obama,
612 F.3d 204, 209 (3d Cir. 2010) (““This court employs an objective standard to determine
whether or not an appeal is frivolous” which ‘focuses on the merits of the appeal regardless of
good or bad faith.””) (quoting Hilmon Co. v. Hyatt Int'l, 899 F.2d 250, 253 (3d Cir.1990)
(internal quotation omitted)); Coghlan v. Starkey, 852 F.2d 806, 808 (5th Cir. 1988) (“[I]lI
purpose is in no way a necessary element for imposition of sanctions under rule 38.”); In re
Perry, 918 F.2d 931, 934 (Fed. Cir. 1990) (“The standard under Rule 38 is an objective one and
has nothing to do with the mental state of the person sanctioned.”).

®7 See Wilton Corp. v. Ashland Castings Corp., 188 F.3d 670, 677 (6th Cir. 1999) (“[A]
finding of bad faith is not required before sanctions under Rule 38 may be imposed.”).
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Circuit appears to have agreed as well.®® The Ninth Circuit, likewise, has stated that bad faith is
not a requisite.®® The Tenth Circuit applies an objective standard for Rule 38 sanctions against
attorneys, though that standard appears to require more than mere negligence.” The Seventh
Circuit has observed that it ordinarily imposes sanctions only where bad faith is present,” but in
another case it stressed that bad faith, though relevant, is not a prerequisite.” Second Circuit
caselaw, however, appears to divide between cases requiring both frivolity and bad faith and
cases merely requiring objective frivolity.”® Caselaw making clear the applicable standard in the

% In Newhouse v. McCormick & Co., 130 F.3d 302 (8th Cir. 1997), the court of appeals
was “reluctant to declare” that the ADEA plaintiff (and cross-appellant) “filed the cross-appeal
in bad faith,” but the court had “little difficulty in finding Newhouse's persistent pressing of the
cross-appeal in the face of timely controlling Supreme Court and Eighth Circuit case dispositive
precedent to be frivolous under Federal Rule of Appellate Procedure 38" and the court awarded
Rule 38 sanctions on that basis, see id. at 305.

% See In re Becraft, 885 F.2d 547, 549 (9th Cir. 1989) (“While a finding of bad faith is
not necessary to impose sanctions under Fed.R.App.P. 38 ..., the fact that Becraft likely filed the
petition for hearing absent a good faith belief of its justification contributes to our strong
conviction that Becraft's conduct warrants the imposition of sanctions.”).

" See Braley v. Campbell, 832 F.2d 1504, 1512 (10th Cir. 1987) (en banc) (“[T]he
proper standard under either Rule 38 or § 1927 is that excess costs, expenses, or attorney's fees
are imposable against an attorney personally for conduct that, viewed objectively, manifests
either intentional or reckless disregard of the attorney's duties to the court.”).

™ See, e.g., Bowman v. City of Franklin, 980 F.2d 1104, 1110 (7th Cir. 1992) (“In
making the determination of whether sanctions are appropriate, ‘[t]ypically the courts have
looked for some indication of the appellant's bad faith suggesting that the appeal was prosecuted
with no reasonable expectation of altering the district court's judgment and for purposes of delay
or harassment or out of sheer obstinacy.’”) (quoting Reid v. United States, 715 F.2d 1148, 1155
(7th Cir. 1983)). The court’s discussion of Rule 38 sanctions in Jimenez v. Madison Area
Technical College, 321 F.3d 652 (7th Cir. 2003), is not to the contrary. It is true that the
Jimenez court did not discuss bad faith in its explanation of the Rule 38 sanctions, see id. at 658,
but earlier in the opinion it had discussed “the willful and malicious nature of [the appellant’s]
flagrant Rule 11 violation” in the court below (the ruling that was the subject of the appeal), see
id. at 657.

2 See Hill v. Norfolk and Western Ry. Co., 814 F.2d 1192, 1202 (7th Cir. 1987)
(“[P]roof of intentional or even negligent misconduct, while it would certainly provide an added
reason for a sanction under Rule 38 or any other provision, is not a prerequisite to imposing
sanctions under Rule 38.”).

® See In re 60 East 80th Street Equities, Inc., 218 F.3d 109, 119 (2d Cir. 2000) (“The
applicable standard for imposition of Rule 38 sanctions in this Circuit is slightly unclear. In
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Fourth, Eleventh, and D.C. Circuits proved difficult to find on an initial search.

In sum, there is some degree of inter- and intra-circuit variation concerning the standard
for imposing Rule 38 sanctions, though the majority approach appears to be that an objectively
frivolous appeal qualifies for such sanctions regardless of good or bad faith. But even under the
majority approach, some courts will take bad faith (or its absence) into account in exercising
their discretion.

V. Other petitions for certiorari

In this section, | discuss petitions for certiorari that do not seem to merit extended
discussion. Part V.A discusses Appellate Rules-related issues that likely do not warrant a
rulemaking response. Part V.B discusses petitions that purport to invoke the Appellate Rules but
that do not actually raise any issues concerning those Rules. Part V.C discusses a petition that
raises appellate procedure issues that fall outside the scope of the Appellate Rules.

A. Issues that likely do not warrant a rulemaking response

The petitions discussed in this subsection seem to me not to warrant a rulemaking
response. In some instances that is because the petition might raise a significant issue but the
issue is one that does not warrant national rulemaking. In other instances that is because the
petitioner’s contentions seem meritless. And in yet other instances that is because it is difficult
to discern the nature of the concern raised by the petition.

1. Static Control Components, Inc. v. Ahmadi

In Static Control Components, Inc. v. Ahmadi, 358 F. App’x 416 (4th Cir. 2009)
(unpublished opinion), cert. denied, 130 S. Ct. 3356, reh’g denied, 131 S. Ct. 33 (2010), the
court of appeals dismissed the appeal because the notice of appeal was docketed by the district
clerk one day after the deadline for filing the notice of appeal. The petition for certiorari cited a
postal delivery record that, the petitioner contended, showed that the notice of appeal was
delivered to the courthouse early in the afternoon of the last day for filing the notice of appeal.
See Petition for Writ of Certiorari at 6, Ahmadi v. Static Control Components, Inc. (No. 09-
1166). This assertion was not mentioned by the court of appeals in its order of dismissal, and |
was unable to verify whether the petitioner asserted this contention below because some
documents in the court of appeals’ docket are sealed. If the petitioner had been able to establish,
as a factual matter, that the notice was received by the district clerk on the last day of the appeal
period, | would not have thought that a delay in docketing the appeal after its receipt would have

several instances we have stated that Rule 38, like § 1927, requires a showing that the appeal is
frivolous as well as ‘a clear showing of bad faith.’... We have at other times also stated that a
showing of bad faith is not required for an imposition of sanctions under Rule 38.”) (quoting In
re Hartford Textile Corp., 659 F.2d 299, 305 (2d Cir.1981) (per curiam)).
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rendered it untimely. See, e.g., Aldabe v. Aldabe, 616 F.2d 1089, 1091 (9th Cir. 1980) (“The
notice of appeal was received by the district court clerk on June 13, 1977, but not formally filed
until June 28, 1977. Because an appellant has no control over delays between receipt and filing,
a notice of appeal is timely filed if received by the district court within the applicable period
specified in Rule 4.”). In any event, the court of appeals’ unpublished decision in Static Control
Components creates no precedent on this question, which leads me to think that the case does not
warrant a rulemaking response.

2. Tibbetts v. Dittes

The petitioner in Tibbetts v. Dittes, 131 S. Ct. 835 (2010), reh’g denied, 131 S. Ct. 1564
(2011), leveled multiple challenges at the procedures employed in connection with his appeal in
the Second Circuit. Tibbett filed his appeal pro se, but later retained a lawyer who entered a
notice of appearance in March 2002. In April 2002 the docket reflects that the court sent a “How
to Appeal your civil case package” to Tibbett’s attorney. Docket, Tibbetts v. Dittes, No.
01-7377-cv (2d Cir.). The next docket entry came in June 2003, when the appellees moved to
dismiss the appeal for want of prosecution; Tibbett opposed the motion. The court of appeals
then entered an “Order dismissing the appeal for failure to file Forms C and D pursuant to
CAMP.” In his certiorari petition, Tibbett’s principal challenge to this sequence of events was
that the court had not provided notice that dismissal could result if a lawyer retained to prosecute
an appeal filed by a pro se litigant failed to file Forms C and D. (Tibbett states that pro se
litigants were exempt from filing those forms. Currently, pro se appellants are exempt from
filing Form C “because a case that involves a pro se party is not eligible for the pre-argument
mediation process known as CAMP.” See How to Appeal as a Pro Se Party to the United States
Court of Appeals for the Second Circuit, available at
http://www.ca2.uscourts.gov/clerk/Forms_and_instructions/How_to_appeal/How_to_appeal_as_
a_pro_se_party.htm (last visited August 17, 2011).) According to Tibbett’s petition, “[i]n 2007,
the Second Circuit had 8,533 appeals (6,334 counseled appeals and 2,199 pro se appeals),” and
in 116 appeals (presumably out of the 2,199), the pro se appellant obtained counsel after
docketing of the appeal. Petition at 4, Tibbetts v. Dittes (No. 10-565) (citing “Statistic from the
Second Circuit Executive Office”). The procedural treatment of “pro-se-to-counseled” appeals
does present interesting questions; specifically, as Tibbetts points out, questions may arise
concerning whether requirements that the pro se appellant was excused from fulfilling must be
met by the appellant’s new counsel even if those requirements would ordinarily have been met at
an earlier point during the appeal process than the point at which counsel comes into the case.
However, | am guessing that the disposition of Tibbetts’ appeal may have been affected by the
specifics of the appeal’s procedural history — such as the fact that, according to the docket,
Tibbetts’ attorney made no filings in the case for more than a year after filing the notice of
appearance. This case does not seem to me to present a basis for national rulemaking activity.

3. Florance v. Bush and Ramer v. Commissioner

In Florance v. Bush, 131 S. Ct. 1684 (2011), and Ramer v. Commissioner, 131 S. Ct.
1033 (2011), the petitioners questioned whether Appellate Rule 27(b) violates separation of
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powers principles by authorizing a court of appeals to “authorize its clerk to act on specified
types of procedural motions.” Rule 27(b) plainly does not offend separation of powers
principles. Although clerks of course lack Article 111 tenure, Rule 27(b)’s authorization is
limited to “procedural motions” — that is to say, “motions which do not substantially affect the
rights of the parties or the ultimate disposition of the appeal.” 1967 Committee Note to Rules
27(a) and (b). Moreover, a party aggrieved by the clerk’s disposition of such a motion “may file
a motion to reconsider, vacate, or modify that action.” Appellate Rule 27(b). Although
Appellate Rule 27 does not explicitly state who will decide such a motion for reconsideration, |
would expect that the practice is to submit those motions to a judge rather than to the clerk; that
is the case in the two circuits in which the Florance and Ramer appeals were litigated. See Fifth
Circuit Rule 27.1 (“The clerk’s action is subject to review by a single judge upon a motion for
reconsideration made within the 14 or 45 day period set by FED. R. APP. P. 40.”); Eighth
Circuit Rule 27A(a) (“If any party opposes the action requested in any of the above matters [i.e.,
procedural matters that can be decided by the clerk] or seeks reconsideration of an order entered
under this section, the clerk must submit the matter for a ruling by a judge of this court.”). See
also, e.g., D.C. Circuit Rule 27(e)(2) (“The clerk will submit the motion for reconsideration to a
panel or an individual judge of the court.”).

4. Brookens v. Solis

In Brookens v. Solis, No. 09-85249, 2009 WL 5125192 (D.C. Cir. Dec. 9, 2009)
(unpublished opinion), reh’g en banc denied (D.C. Cir. 2010), cert. denied, 131 S. Ct. 225
(2010), one of the Questions Presented concerns the court of appeals’ use of summary
affirmance: “Whether the U.S. Court of Appeals for the District of Columbia properly
interpreted FRAP 34(a)(2), contrary to the view of the other circuits, that it is not required to
review the record in summary disposition of cases under Title VI the Civil Rights Acts of 1964
and 1991?” Petition for Writ of Certiorari to the District of Columbia Circuit, Brookens v. Solis
(No. 10-17). To some extent, Brookens’ treatment of this issue appears to focus more on the
district court’s dismissal of his case without an opportunity for discovery than on the procedure
employed in adjudicating his appeal.” But Brookens also argues that he was given an
insufficient opportunity to present his arguments on appeal: “When the other circuits, except of
the D.C. circuit applied FRAP 34 to dispense with oral argument, the parties were still provided
the opportunity to provide briefs on the issues on appeal and an opportunity to present relevant
portions of the trial court record.” Petition at 6. It is true that Brookens did not have an
opportunity to submit merits briefs; the court of appeals’ docket indicates that he did submit a
brief in opposition to the appellee’s motion for summary affirmance. Summary procedures of

™ See Petition at 4 (“The Circuit's record does not show any Answer to the Complaint.
The Circuit record does not show and discovery implemented by the parties ....”); see also id.
(“[U]nlike the other circuits, the D. C. Circuit does not provide for a decision, upon a review of
the record which is required to include a de novo review in the district court and an opportunity
for full discovery by the parties in the trial court.”).
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the sort that were employed in Brookens’ appeal have been upheld in other cases.” It does not
appear to me that Brookens’ petition, in itself, provides the Committee with a reason to review
the use of summary procedures in the courts of appeals, though such a review could be a
worthwhile exercise.™

5. Neely v. City of Riverdale

In Neely v. City of Riverdale, 130 S. Ct. 3277 (2010), it appears that the petitioner
asserted that a motion to reconsider the denial of a prior reconsideration motion should toll the
time to appeal the underlying judgment.”” If this was the petitioner’s contention, it is
unsurprising that the Court denied certiorari; such a contention has been repeatedly rejected by
the courts of appeals. See, e.g., Ysais v. Richardson, 603 F.3d 1175, 1178 (10th Cir. 2010).”

> See, e.g., Price v. Johnston, 334 U.S. 266, 286 (1948) (“Oral argument on appeal is
not an essential ingredient of due process.”), overruled on other grounds by McCleskey v. Zant,
499 U.S. 467 (1991); Groendyke Transport, Inc. v. Davis, 406 F.2d 1158, 1162 (5th Cir. 1969)
(holding summary disposition on briefs without argument is appropriate, inter alia, when “the
position of one of the parties is clearly right as a matter of law so that there can be no substantial
question as to the outcome of the case”); United States v. Monsalve, 388 F.3d 71, 73 (2d Cir.
2004) (“We construe a motion to dismiss an appeal as a motion for summary affirmance if the
appeal presents only frivolous issues.”).

’® In fact, Brookens’ petition indicates that he could not find instances outside the D.C.
Circuit within the last decade in which a Title VII appeal was summarily disposed of without
merits briefing. See Petition at 6. Although this assertion probably reflects the limitation of the
data available on Lexis, see Petition at 6 n.2 (indicating that the search was performed using
“LexisOne Community Service”), and although a search of appellate dockets would likely
indicate the use of summary affirmance in civil rights cases as in other types of cases, Brookens’
petition does not establish that summary appellate procedures are used more frequently in civil
rights cases than in other types of appeals.

" Oddly, the petition for certiorari in Neely does not appear on Westlaw. | base my
description of the petitioner’s contentions on the description in the respondents’ brief. See Brief
in Opposition, Neely v. City of Riverdale (No. 09-1082).

® The only nuances to this proposition have arisen in cases that presented unusual
circumstances. See Nobby Lobby, Inc. v. City of Dallas, 970 F.2d 82, 85-86 (5th Cir. 1992)
(second reconsideration motion that presented “at least one completely different ground for
relief” tolled time to appeal preliminary injunction); Jusino v. Zayas, 875 F.2d 986, 989-990 (1st
Cir. 1989) (after district court erroneously denied first motion as untimely and appellant sought
reconsideration of the denial, district court impliedly vacated denial and denied first motion on
merits; court of appeals then held that appeal time was tolled until entry of order denying
reconsideration on merits).
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6. Gray v. General Electric Corp.

The petition denied in Gray v. General Electric Corp., 131 S. Ct. 474 (2010), does not
seem to me to raise any questions that require action by the Committee. The two Questions
Presented in this pro se petition were: “1) Did the District Court commit errors in the issue and
reissue of the Certificate of Appealability that cannot be overlooked by any court because the
errors denied Plaintiff his constitutional right to due process?” and “2) Did the Second Circuit err
when it ruled that an appeal tolls from the date of the first issue of an order or Certificate of
Appealability and not the last reissue?”

In Gray, the district court issued an order staying Gray’s suit and compelling arbitration.
Gray apparently sought leave to appeal from the court of appeals, which issued an order denying
the petition and explaining that under the Federal Arbitration Act, the only avenue of immediate
appeal was under 28 U.S.C. § 1292(b), and that there had been no certification by the district
court under Section 1292(b). See Order, Oct. 20, 2009, Gray v. General Electric Corp., No. 09-
2726-mv (2d Cir.). The district court on December 2, 2009, provided the requisite certification
by means of an electronic order in the docket, but apparently did not mention Section 1292(b) in
the electronic order.” Gray filed his petition for permission to appeal more than 10 days
thereafter. On January 13, 2010, the district court corrected the electronic entry concerning the
certification so as to mention Section 1292(b). Gray’s petition contended that he did not know
there was a 10-day deadline for filing the petition for permission to appeal because the district
court’s initial electronic certification did not mention Section 1292(b); indeed, he contended that
because the certification failed to mention Section 1292(b), this meant that Appellate Rule
5(a)(2) gave him 30 days to file the petition.?® This argument is meritless. Under the text of
Appellate Rule 5(a)(2), the salient question is whether “the statute or rule authorizing the appeal”
specifies a deadline for the petition — not whether the district-court certification specifies the
authorizing statute or the relevant deadline.®* The petitioner’s argument that this outcome
violated his due process rights seems unpersuasive, particularly because the court of appeals’
2009 order had put the petitioner on notice that his only avenue for immediate appeal was
Section 1292(b).

™ This points out a curious feature of electronic orders that are entered directly in the
docket without an accompanying document: After the later alteration of this electronic order,
there appears to be no way to verify from the docket itself what the docket entry originally said.

8 See Petition at 5-6 (“Since no ‘statute or rule’ was cited as ‘authorizing the appeal’ in
the Certificate of Appealability, until it was reissued on January 13, 2010, F.R.C.P. Rule 4(a)
applied, which requires an appeal to be filed within 30 days after an order is issued by the
Court.”).

8 See Appellate Rule 5(a)(2) (“The petition must be filed within the time specified by
the statute or rule authorizing the appeal or, if no such time is specified, within the time provided
by Rule 4(a) for filing a notice of appeal.”).
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Gray’s second line of argument appears to have been that the district court’s January
modification of its December certification order constituted a re-certification of the appeal under
Section 1292(b), and that the court of appeals erred in failing to regard that new certification as
re-starting the deadline for petitioning for permission to appeal and in failing to regard Gray’s
December petition as timely under that re-started deadline. The problem with this argument is
that the district court’s January modification of the December order appears to have been a
clarification of the December order rather than a re-issuance of the certification. The January 13
entry in the district court docket reads: “Docket Entry Correction re 20 MOTION, 22 Response,
21 Order on Motion for Certification of Appeal; correcting text to read ‘Certification for Appeal
pursuant to 28 USC Section 1292(b’ (Inferrera, L.) (Entered: 01/13/2010).” Perhaps the court of
appeals could have read this sequence of events more generously in this pro se plaintiff’s case.
But its decision not to do so does not appear to me to raise any issues that the Rules Committee
should address.

7. Moncier v. United States District Court

In Moncier v. United States District Court, 130 S. Ct. 2428 (2010), the petitioner
challenged, inter alia, the brevity of the opinion in which the court of appeals affirmed the order
suspending him from the district court bar. See Petition for Writ of Certiorari at 31-32, In re
Moncier (No. 09-1025). This challenge seems meritless. If a court can affirm without an
opinion — see Appellate Rule 36(a)(2); see also Thomas E. Baker, Intramural Reforms: How the
U.S. Courts of Appeals Have Helped Themselves, 22 Fla. St. U. L. Rev. 913, 927-28 (1995)
(describing and criticizing the practice of deciding appeals without opinions) — then surely it can
also affirm in a brief opinion that relies substantially on the opinion of the court below.

8. McDonald v. Overnight Express, Inc.

In McDonald v. Overnight Express, Inc., 131 S. Ct. 2876 (2011), the petitioner cast the
Question Presented as follows: “Whether Rule 4(a)(1)(A) of Federal Rules of Appellate
Procedure permit an appellate court to foreclose an indigent party of the right and opportunity to
be heard on appeal, after the district court allowed the Plaintiff to proceed in forma pauperis
[IFP], but denied a written request for the appointment of counsel and the opportunity to be
heard, when the district court had prior knowledge of Plaintiff's employment as an over the road
driver and not having access to the U.S. Mail to timely respond to pleadings, nor the financial
resources to meet with the attorneys of record in Minneapolis, MN?” Petition for Writ of
Certiorari at i, McDonald v. Overnite Express, Inc. (No. 10-1069). Although this statement of
the Question Presented suggested that the pro se petitioner’s untimely filing resulted from his
absence from home, another passage in the petition indicated that he miscalculated the appeal
deadline. See id. at 7. In reviewing the petition and the brief in opposition, I did not see any
matters that would warrant a rulemaking response.

B. Petitions that invoke the Appellate Rules but do not actually implicate them

In Walsh v. Krantz, 131 S. Ct. 801 (2010), reh’g denied, 131 S. Ct. 1063 (2011), one of
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the questions presented in the petition mentioned an Appellate Rule. But the question did not in

fact implicate any question of appellate procedure. See Petition for Writ of Certiorari at i-ii,
Walsh v. Krantz (No. 10-455) (listing one of the questions presented as “[w]hether the federal
district court can, in an act of speculative judicial activism, dream up his own conclusion,
unsupported by any evidence or testimony, to throw the case out and award the defendants
summary judgment. See FRAP 10(b)(2); Unsupported Finding or Conclusion”).

In Roos v. Roos, 131 S. Ct. 1053, reh’g denied, 131 S. Ct. 1720 (2011), the petitioner
argued that the lower court (a state court) had violated one of the Federal Rules of Appellate
Procedure.

C. Appellate procedure issues outside the scope of the Appellate Rules

Because standing to appeal seems to me to be a topic outside the general scope of the
Committee’s work, | do not discuss in this memo the petition for certiorari that was denied in
Stine v. Yarnall, No. 10-1212, 2011 WL 1322908 (U.S. June 6, 2011). See Petition for Writ of
Certiorari at 6, Stine v. Yarnall (No. 10-1212) (arguing that a circuit split exists concerning
whether a person aggrieved by a judgment in a bankruptcy proceeding must have actively
participated in the relevant proceeding below in order to have standing to appeal).
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VI. Conclusion

Questions concerning the Appellate Rules have surfaced with some frequency in recent
certiorari petitions. The questions illustrate the prime importance of Appellate Rules 3 and 4 and
the timing and scope of the notice of appeal. The questions also highlight issues relating to
summary appellate procedures; the timing of the mandate; cost bonds under Appellate Rule 7;
and sanctions under Appellate Rule 38. | will await the Committee’s guidance as to whether
further research on any of the questions discussed in this memo would be useful.
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