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K AGENDA

CRIMINAL RULES COMMITTEE
MEETING

April 22-23, 1993
Washington, D.C.

I. PRELIMINARY MATTERS

A. Introduction and Comments

B. Approval of Minutes of October 1992, M eeting

7 II. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by Judicial Conference at Fall 19927 Meeting and Forwarded to supreme Court (No Memo).

1. Rule 12.1, Production of Statemen ts.

7 2. Rule 16(a), Discovery of Experts.

3. Rule 26.2, Production of Stateme ts.

4. Rule 26.3, Mistrial.

E 5. Rule 32(f), Production of Stateme nts.

L 6. Rule 32.1, Production of Statemen ts.

7. Rule 40, Commitment to Another District.

8. Rule 41, Search and Seizure.

9. Rule 46, Production of Statements.

10. Rule 8, Rules Governing S 2255 Hearings.

11. Technical Amendments.

B. Rules Approved by Standing Committee znd Published

for Public Comment on Expedited Basis..

1. Rule 16(a)(1)(A), Disclosure of Statements by
organizational Defendants (Memo).

2. Rule 29(b), Delayed Ruling on Ju gment of

K Acquittal (Memo)

3. Rule 32, Sentence and Judgment ( emo)
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4. Rule 40(d), Conditional Release of
Probationer (Memo).

C. Other Criminal Procedure Rules Under Consideration
by the Advisory Committee

1. Rule 5(a), DOJ Proposal to Amend Rule 5 re
Appearances for Persons Arrested for UFAP
Offenses (Memo).

2. Rules 10 and 43, Proposal from Bureau of
Prisons to Permit In Absentia Arraignments,
Etc., by Use of Video Equipment (Memo).

3. Rule 12, Proposal to Amend Rule 12(b) to
Require Defense to Raise Entrapment Defense
as Motion (Memo).

4. Rule 16, Proposal to Require Government
Disclosure of Witnesses (Memo).

5. Rule 24(b), Proposal to Save Court Costs by
Reducing Number of Peremptory Challenges
(Memo).

6. Rule 43, DOJ Proposal to Permit Sentencing of
Absent Defendant (Memo).

7. Rule 53, Proposed Amendment to Permit
Cameras in Courtrooms, etc. Under Guidelines
Established by Judicial Conference (Memo).

8. Other Proposals

D. Rules and Projects Pending Before Standing
Committee and Judicial Conference

1. Rule 57, Materials Re Local Rules (Memo).

2. Rule 59, Proposed Amendments Concerning
Technical Amendments to Rules by the Judicial
Conference (Memo).

3. Report on Proposal to Implement Filing by
Facsimile (Memo).

4. Report on Efforts to Implement Uniform
Renumbering of Rules of Procedure (Memo).
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III. EVIDENCE RULES UNDER CONSIDERATION

A. Appointment of Advisory Committee on Rules of
Evidence (Memo).

B. Status Report on Proposed Amendments to Federal
Rule of Evidence 412 (memo).

IV. MISCELLANEOUS

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING.



Lt j

K

r

K
i ,

KiF,

L-

1~

K

ru
L,

,,E



AGENDA I-A
Washington, DC
April 22-23, 1993
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AGENA I-A
Washington, DC
April 22-23, 1993

'COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 3/17/93

(Standing Committee)

Chairman:

Honorable Robert E. Keeton Area Code 617
United States District Judge 223-9242
Room 306, John W. McCormack

Post Office & Courthouse FAX-617-223-9241
Boston, Massachusetts 02109

Members:

Honorable Dolores K. Sloviter Area Code 215
Chief Judge, U.S. Court of Appeals 597-1588
18614 United States Courthouse
Independence Mall West FAX-215-597-2371
601 Market Street
Philadelphia, Pennsylvania 19106

Honorable George C. Pratt Area Code 516
United States Circuit Judge 485-6510
Uniondale Avenue

at Hempstead Turnpike FAX-516-485-6582
FIJIt Uniondale, New York 11553

Honorable Frank H. Easterbrook Area Code 312
United States Circuit Judge 435-5808

219 South Dearborn Street
Chicago, Illinois 60604 FAX-312-435-7543

Honorable William O. Bertelsman Area Code 606
United States District Judge 655-3800
P.O. Box 1012
Covington, Kentucky 41012 FAX-606-431-0296

Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 557-7817
P.O. Box 21449

L 200 South Washington Street FAX-703-557-2830
Alexandria, Virginia 22320

L Honorable Alicemarie H. Stotler Area Code 714
United States District Judge 836-2055
751 West Santa Ana Boulevard
P.O. Box 12339 FAX-714-836-2062
Santa Ana, California 92701

L



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable Edwin J. Peterson Area Code 503
Chief Justice, Supreme Court 378-6026

of Oregon FAX-503-373-7536
Supreme Court Building
1163 Stated Street F
Salem, Oregon 97310

Professor Charles Alan Wright Area Code 512
The University of Texas at Austin 471-5151
School of Law FAX-512-477-8149
727 East 26th Street
Austin, Texas 78705

Professor Thomas E. Baker Area Code 806
Texas Tech University 742-3992
School of.Law FAX-806-742-1629
18th & Hartford, Box 40004
Lubbock, Texas 79409-0004

William R. Wilson, Esquire Area Code 501
Wilson, Engstrom, Corum & Dudley 375-6453 F
809 West Third Street FAX-501-375-5914
Little Rock, Arkansas 72201

Alan W. Perry, Esquire Area Code 601
Forman, Perry, Watkins & Krutz 960-8600
188 East Capitol Street, Suite 1200 FAX-601-960-8613
P.O. Box 22608 -
Jackson, Mississippi 39225-2608

Alan C. Sundberg, Esquire Area Code 904 K
Carlton, Fields, Ward, Emmanuel, 224-1585

Smith & Cutler, P.A. FAX-904-222-0398
5th Floor, First Florida Bank Bldg.
P.O. Drawer 190 L
Tallahassee, Florida 32302

Hon. George J. Terwilliger, III Area Code 202 C
Deputy Attorney General 514-2101
4111 U.S. Dept. of Justice FAX-202-514-0467
10th & Constitution Ave., N.W.
Washington, D.C. 20530 LJ

Reporter: -

Daniel R. Coquillette, Dean Area Code 617
and Professor of Law 552-4340

Boston College Law School FAX-617-552-2615
885 Centre Street
Newton, Massachusetts 02159
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Liaison Member:

Honorable Wilfred Feinberg Area Code 212
United States Circuit Judge 791-0901
United States Courthouse
Foley Square FAX-212-791-8738
New York, New York 10007

Consultants:

Joseph F. Spaniol, Jr. Area Code 202
Committee on Rules of 273-1820
Practice and Procedure

Washington, DC 20544 FAX-202-273-1826

Mary P. Squiers, Asst. Prof. Area Code 617
Boston College Law School 552-8851

C 885 Centre Street
Newton, Massachusetts 02159 FAX-617-552-2615

Bryan A. Garner Area Code 214
LawProse, Inc. 691-8588

L Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115 FAX-214-691-9294
Dallas, Texas 75225 358-5380

Secretary:

L Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedurer Washington, DC 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON APPELLATE RULES

Chairman:

Honorable Kenneth F. Ripple Area Code 219
United States Circuit Judge 236-8744
208 Federal Building
204 South Main Street FAX-219-236-8784
South Bend, Indiana 46601

Members:

Honorable E. Grady Jolly Area Code 601
United States Circuit Judge 965-4165
James 0. Eastland Courthouse Bldg.
245 E. Capitol St., Room 202 ID

Jackson, Mississippi 39201

Honorable James K. Logan Area Code 913
UnitedStates Circuit Judge 782-9293
100 East Park, Suite 204 i
P.O. Box 790 FAX-913-782-9855
Olathe, Kansas 66061

Honorable Stephen F. Williams Area Code 202
United States Circuit Judge 535-3038
United States Courthouse
3rd & Constitution Avenue, NW
Washington, DC 20001

Honorable Danny J. Boggs Area Code 502
United States Circuit Judge 582-6492
220 Gene Snyder U.S. Courthouse l
6th & Broadway
Louisville, Kentucky 40202

77
Honorable Cynthia H. Hall Area Code 818 _

United States Circuit Judge 405-7300 1J
125 South Grand Avenue
P.O. Box 91510
Pasadena, California 91109-1510

Honorable Arthur A. McGiverin Area Code 515
Chief Justice, Supreme Court of Iowa 281-5174 K
State Capitol
Des Moines, Iowa 50319

Honorable Kenneth W. Starr Area Code 202 J
Solicitor General 514-2201
United States Department

of Justice Li
Room 5143
Washington, DC 20530 r



'ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Donald F. Froeb, Esquire Area Code 602
Mitten, Goodwin & Raup 650-2012
3636 North Central Avenue
Suite 1200
Phoenix, Arizona 85012

Luther T. Munford, Esquire Area Code 601
Phelps Dunbar 939-3895
2829 Lakeland Drive
Jackson, Mississippi 39208 FAX-601-932-6411

Reporter:

Professor Carol Ann Mooney Area Code 219
University of Notre Dame 631-5866
Law School
Notre Dame, Indiana 46556 FAX-219-631-6371

Liaison Member:

Honorable Dolores K. Sloviter Area Code 215
Chief Judge, U.S. Court of Appeals 597-1588
18614 United States Courthouse
Independence Mall West FAX-215-597-2371
601 Market Street
Philadelphia, Pennsylvania 19106

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, DC 20544 FAX-202-273-1826



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chairman: r.
Honorable Edward Leavy Area Code 503
United States Circuit Judge 326-5665C
216 Pioneer Courthouse
555 S.W. Yamhill Street FAX-503-326-5718
Portland, Oregon 97204-1396

Members: - J

Honorable Alice M. Batchelder Area Code 216
United States Circuit Judge 722-8852
143 West Liberty Street I
Medina, Ohio 44256 FAX-216-723-4410

Honorable Harold L. Murphy Area Code 706
United States District Judge 291-5626
P.O. Drawer 53
Rome, Georgia 30162-0053 FAX-404-291-5688 L

Honorable Joseph L. McGlynn, Jr. Area Code 215
United States Senior District Judge 597-3622
16614 United States Courthouse L"
Independence Mall West FAX-215-597-2134
601 Market Street
Philadelphia, Pennsylvania 19106

Honorable Adrian G. Duplantier Area Code 504
United States District Judge 589-2795
United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130

Honorable James J. Barta Area Code 314
United States Bankruptcy Judge 425-4222,Ext.321
One Metropolitan Square
211 North Broadway, Seventh Floor FAX-314-425-4753
St. Louis, Missouri 63102-2734

Honorable James W. Meyers Area Code 619
Chief Judge, United States 557-5622
Bankruptcy Court [2

940 Front Street
San Diego, California 92189

Honorable Paul Mannes Area Code 301 L
Chief Judge, United States 443-7023
Bankruptcy Court

451 Hungerford Drive i
Rockville, Maryland 20850
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Professor Charles J. Tabb Area Code 217
University of Illinois 333-2877
College of Law
504 East Pennsylvania Avenue FAX-217-244-1478
Champaign, Illinois 61820

Ralph R. Mabey, Esquire Area Code 801
LeBouef, Lamb, Leiby and MacRae 355-6900

L 1000 Kearns Building
136 South Main Street FAX-809-359-8256
Salt LakeCity, Utah 84101

Herbert P. Minkel, Jr., Esquire Area Code 212
Fried, Frank, Harris, Shriver 820-8035

and Jacobson
One New York Plaza, Suite 2500 FAX-212-747-1525
New York, New York 10004-1980

Henry J. Sommer Area Code 215
Community Legal Services, Inc. 427-4898
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134 FAX-215-427-4895

Kenneth N. Klee, Esquire Area Code 213
Stutman, Treister & Glatt 251-5100

L 3699 Wilshire Boulevard, Suite 900
Los Angeles, California 90010 FAX-213-251-5288

Gerald K. Smith, Esquire Area Code 602
Lewis and Roca 262-5348
40 North Central Avenue
Phoenix, Arizona 85004-4429 FAX-602-262-5747

Reporter:

Professor Alan N. Resnick Area Code 516
Hofstra University School of Law 463-5930
Hempstead, New York 11550 FAX-516-481-8509

Liaison Member:

Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 557-7817
P.O. Box 21449
200 South Washington Street FAX-703-557-2830
Alexandria, Virginia 22320
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Bankruptcy Clerk:

Richard G. Heltzel Area Code 916
Clerk, United States Bankruptcy Court 551-2678
8038 United States Courthouse
650 Capitol Mall FAX-916-551-2569
Sacramento, California 95814

Representative from Executive Office for United States Trustees:

John E. Logan, Esquire Area Code 202
Director 307-1391
Executive Office for
United States Trustees FAX-202-307-0672
901 E Street, NW, Room 700 C
Washington, DC 20530

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, DC 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON CIVIL RULES

Chairman:

Honorable Sam C. Pointer, Jr. Area Code 205
Chief Judge, United States 731-1709r District Court
882 United States Courthouse FAX-205-731-2243
1729 5th Avenue North
Birmingham, Alabama 35203

Members:

Honorable Anthony J. Scirica Area Code 215
United States Circuit Judge 597-0859
22614 United States Courthouse
Independence Mall West FAX-215-597-6913

L ^ 601 Market Street
Philadelphia, Pennsylvania 19106

L Honorable Paul V. Niemeyer Area Code 410
United States Circuit Judge 962-4210
101 West Lombard Street, Suite 910
Baltimore, Maryland 21201

Honorable David S. Doty Area Code 612
P United States District Judge 348-1929
E 609 United States Courthouse

il0 South 4th Street FAX-313-766-5027r Minneapolis, Minnesota 55401

Honorable Stewart A. Newblatt Area Code 313
United States District Judge 766-5040

V. 140 Federal Building
600 Church Street FAX-313-766-5027
Flint, Michigan 48502

Honorable Richard W. Holmes Area Code 913
Chief Justice, Supreme Court of Kansas 296-4898
Kansas Judicial Center
301 West Tenth Street FAX-913-296-1863

L Topeka, Kansas 66612

Honorable Wayne D. Brazil Area Code 415
L.. United States Magistrate Judge 556-2442

U.S. District Court
450 Golden Gate Avenue, P.O. Box 36008 FAX-415-556-3973

L San Francisco, California 94102

Dennis G. Linder, Esquire Area Code 202
Director, Federal Programs Branch 514-3314
Civil Division
U.S. Dept. of Justice FAX-202-616-8202
Washington, DC 20530



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.) Am

Dean Mark A. Nordenberg Area Code 412
University of Pittsburgh 648-1401 1,44
School of Law
3900 Forbes Avenue
Pittsburgh, Pennsylvania 15260 7
Carol J. Hansen Fines, Esquire Area Code 217
Giffin, Winning, Cohen & Bodewes, P.C. 525-1571
One West Old State Capitol Plaza FAX-217-525-1710
Suite 600
P.O. Box 2117
Springfield, Illinois 62705

Mark 0. Kasanin, Esquire Area Code 415
McCutchen,, Doyle, Brown & Enersen 393-2144
Three Embarcadero Center FAX-415-393-2286
San Francisco, California 94111

Francis H. Fox, Esquire Area Code 617 l
Bingham, Dana & Gould 951-8000
150 Federal Street FAX-617-951-8736
Boston, Massachusetts 02110

Phillip A. Wittmann, Esquire Area Code 504
Stone, Pigman, Walther, 581-3200 E
Wittmann & Hutchinson FAX-504-581-3361 L

546 Carondelet Street
New Orleans, Louisiana 70130-3588 71

Reporter:

Edward H. Cooper Area Code i
Associate Dean 313-764-4347
University of Michigan Law School
312 Hutchins Hall FAX-313-764-8309 7
Ann Arbor, Michigan 48109-1215

Liaison Member: 7
Honorable William 0. Bertelsman Area Code 606
United States District Judge 655-3800
P.O. Box 1012 FAX-606-431-0296
Covington, Kentucky 41012

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820 7
Practice and Procedure

Washington, DC 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON CRIMINAL RULES

Chairman:

Honorable William Terrell Hodges Area Code 904
United States District Judge 232-1852
United States Courthouse, Suite 512
311 West Monroe Street FAX-904-232-2245
Jacksonville, Florida 32202

'Members:

Honorable W. Eugene Davis Area Code 318
United States Circuit Judge 264-6664
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501 FAX-318-264-6685

Honorable Sam A. Crow Area Code 913
United States District Judge 295-2626
430 U.S. Courthouse
444 SE Quincy Street FAX-913-295-7615
Topeka, Kansas 66683-3501

Honorable D. Lowell Jensen Area Code 415
United States District Judge 556-9222
P.O. Box 36060
450 Golden Gate Avenue
San Francisco, California 94102

Honorable George M. Marovich Area Code 312
United States District Judge 435-5590
United States District Court
219 South Dearborn Street
Chicago, Illinois 60604

Honorable Joseph H. Rodriguez Area Code 609
United States District Judge 757-5002
418 United States Courthouse
and Post Office FAX-609-757-5175

401 Market Street
Camden, New Jersey 08101

Honorable B. Waugh Crigler Area Code 804
United States Magistrate Judge 296-7779
United States District Court FAX-804-296-5585
255 West Main Street, Room 328
Charlottesville, Virginia 22901

Honorable Robert S. Mueller, III Area Code 202
Assistant Attorney General 514-2601
Criminal Division, Room 2107
U.S. Department of Justice FAX-202-514-9412
Washington, DC 20530
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Professor Stephen A. Saltzburg Area Code 202
George Washington University 994-7089
National Law Center
720 20th Street, NW, Room 308 FAX-202-994-9446 C
Washington, DC 20052

John Doar, Esquire Area Code 212
Doar, Devorkin, & Rieck 619-3730
233 Broadway, 10th Floor FAX-212-962-5037 -J

The Woolworth Building
New York, N York 10279 7
Tom Karas, Esquire Area Code 602
Tom Karas, Ltd. 271-0115
101 North First Avenue, Suite 2470 FAX-602-271-0914
Phoenix, Arizona 85003

Rikki J. Klieman, Esquire Area Code 617 E
Klieman, Lyons, Schindler, 737-4777

Gross & Pabian
21 Custom House Street 7
Boston, Massachusetts 02110 L

Edward F. Marek, Esquire Area Code 216
Federal Public Defender 522-4856
1660 West 2nd Street, Suite 750
Cleveland, Ohio 44113 FAX-216-522-4321

Roger Pauley, Esquire Area Code 202 L,
Director, Office of Legislation 514-3202
U.S. Department of Justice
Criminal Division, Room 2244 FAX-202-514-4042
Washington, DC 20530

Reporter:

Professor David A. Schlueter Area Code 512
St. Mary's University of San Antonio 436-3308

School of Law
One Camino Santa Maria FAX-512-436-3717
San Antonio, Texas 78284

Liaison Member:

William R. Wilson, Esquire Area Code 501
Wilson, Engstrom, Corum & Dudley 375-6453
809 West Third Street
Little Rock, Arkansas 72201 FAX-501-375-5914
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Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, DC 20544 FAX-202-273-1826



ADVISORY COMMITTEE ON EVIDENCE RULES

Chairman: 7
Honorable Ralph K. Winter, Jr. Area Code 203
United States Circuit Judge 773-2353
Audubon Court Building
55 Whitney Avenue FAX-203-773-2415
New Haven, Connecticut 06511 C

Members: L-

Honorable Jerry E. Smith Area Code 713
United States Circuit Judge 250-5101
12621 United States Courthouse
515 Rusk Avenue FAX-713-250-5719
Houston, Texas 77002-2698 K
Honorable Fern M. Smith Area Code 415
United States District Judge 556-4971
United States District Court
P.O. Box 36060 FAX-415-556-9291
450 Golden Gate Avenue
San Francisco, California 94102 Li

Honorable Milton I. Shadur Area Code 312
United States District Judge 435-5766
United States District Court
219 South Dearborn Street
Room 2388 K
Chicago, Illinois 60604 L

Honorable James T. Turner Area Code 202
United States Court 219-9574 L

of Federal Claims
717 Madison Place, NW FAX-202-219-9997
Washington, DC 20005

Honorable Harold G. Clarke Area Code 404
Chief Justice 656-3472 I
Supreme Court of Georgia LJ
Room 572 FAX 404-656-2253
244 Washington Street, SW C7
Atlanta, Georgia 30334 LI

Professor Kenneth S. Broun Area Code 919 m
University of North Carolina 962-4112 (a.m.) I
School of Law and
CB #3380, Van Hecke-Wettach Hall 968-2714 (p.m.)
Chapel Hill, North Carolina 27599 FAX-919-962-1277 7
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Gregory P. Joseph, Esquire Area Code 212
Fried, Frank, Harris, 820-8052
Shriver & Jacobson
One New York Plaza FAX-212-820-8584
New York, New York 10004-1980

James K. Robinson, Esquire Area Code 313
Honigman Miller Schwartz & Cohn 256-7534
2290 First National Building
Detroit, Michigan 48226

John M. Kobayashi, Esquire Area Code 303
Kobayashi & Associates, P.C. 861-2100
1775 Sherman Street, Suite 2100
Denver, Colorado 80203 FAX-861-1944

Liaison Members:

Honorable Wayne D. Brazil Area Code 415
United States Magistrate Judge 556-2442
United States District Court
450 Golden Gate Avenue FAX-415-556-3973
P.O. Box 36008
San Francisco, California 94102

L Professor Stephen A. Saltzburg Area Code 202
George Washington University 994-7089

7 National Law Center
720 20th Street, NW, Room 308 FAX-202-994-9446
Washington, DC 20052

Reporter:

Margaret A. Berger Area Code 718
Associate Dean and 780-7941

L Professor of Law
Brooklyn Law School FAX-718-797-1403
250 Joralemon Street

l Brooklyn, New York 11201

Secretary:

LI Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

L Washington, DC 20544 FAX-202-273-1826
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LIAISON MEMBERS H
Appellate:

Chief Judge Dolores K. Sloviter

Bankruptcy:

Judge Thomas S. Ellis, III

Civil: H
Judge William 0. Bertelsman

K:

Criminal:

William R. Wilson, Esquire

Evidence: H
Magistrate Judge Wayne D. Brazil

Professor Stephen A. Saltzburg H
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Staff:

John K. Rabiej Area Code 202
Chief, Rules Committee 273-1820

Support Office
Administrative Office of the FAX-202-273-1826

United States Courts
Washington, DC 20544

Judith W. Krivit Area Code 202
Staff Assistant, Rules Committee 273-1820

Support Office
Administrative Office of the FAX-202-273-1826

United States Courts
Washington, DC 20544

Anne Rustin Area Code 202
Secretary, Rules Committee 273-1820
Support Office

Administrative Office of the FAX-202-273-1826
United States Courts

Washington, DC 20544

Patricia S. Channon Area Code 202
Deputy Assistant Chief, Bankruptcy 273-1900

Division
Administrative Office of the FAX-202-273-1917

United States Courts
Washington, DC 20544
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AGENDA I-B
Washington, DC
April 22-23, 1993

MINUTES
ADVISORY COMMITTEEK FEDERAL RULES OF CRIMINAL PROCEDURE

October 12 & 13, 1992
Seattle, Washington

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Seattle, Washington on October 12 and 13,
1992. These minutes reflect the actions taken at that
meeting.

6-j CALL TO ORDER

age Judge Hodges, Chair of the Committee, called theL meeting to order at 9:00 a.m. on Monday, October 12, 1992 at
the Stouffer Madison Hotel in Seattle, Washington. The
following persons were present for all or a part of the
Committee's meeting:

Hon. Wm. Terrell Hodges, Chairman
Hon. John F. Keenan

L Hon. Sam A. Crow
Hon. Harvey E. Schlesinger
Hon. D. Lowell Jensen
Hon. B. Waugh Crigler
Prof. Stephen A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designate of Mr. Robert S.

Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were: Judge Robert Keeton
and Mr. Bill Wilson, chairman and member respectively, of
the Standing Committee on Rules of Practice and Procedure;

L, Mr. Peter McCabe, Mr. David Adair, and Mr. John Rabiej of
the Administrative Office of the United States Courts; and

K Mr. William Eldridge of the Federal Judicial Center. Judge
DeAnda was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Judge Hodges welcomed the attendees and noted the
absence of Judge DeAnda, who had expressed his
disappointment at not being able to attend what would have
been his last meeting as a member of the Committee, due to
his retirement.

II. APPROVAL OF MINUTES



October 1992 Minutes 2

Advisory Committee on Criminal Rules

Judge Keenan moved that the minutes of the Committee's

April 1992 meeting in Washington, D.C., be approved. Mr.
Karas seconded the motion which carried by a unanimous vote.

1II. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

'A. Rules Approved by the Supreme Court L
and by Congress

The Reporter informed the Committee that there were

currently no proposed amendments which had been approved by
the Supreme Court and forwarded to Congress.

B. Rules Approved by the Standing Committee
and Forwarded to the Judicial Conference

The Reporter also informed the Committee that at its

June 1992 meeting the Standing Committee had approved the

following rules and had forwarded'them toithe Judicial
Conference, which had in turn approved and forwarded them to

the Supreme Court: Li

1. Rule 12.1, Production of Statements.
2. Rule 16(a), Discovery of' Experts.
3. Rule 26.2, Production of Statements.
4. Rule 26.3, Mistrial.
5. Rule 32(f), Production of Statements.
6. Rule 32.1, Production of Statements. L

7. Rule 40, Commitment to Another District.
8. Rule 41, Search and Seizure.
9. Rule 46, Production of Statements.
10 Rule 8,' Rules Governing S 2255 Proceedings.
11 Technical Amendments to other rules. K

C..Rules Approved by the Standing Committee L

to be Circulated for Public Comment

The Committee was informed that at its June 1992

meeting in Washington, D.C., the Standing Committee had

approved amendments to two rules, Rule 16(a)'(1)(A) governing

disclosure of statements by organization defendants, and L

Rule 29(b), concerning delayed ruling on judgment of
acquittal. The proposed amendments had not yet been

published for public comment, however, pending the move of

the Rules Committee Support Office into its new quarters and

the possibility of an expedited comment period on other

pending rules.

The Committee generally discussed the problems

associated with the delays in the Rules Enabling Act, which

may account for several years from the time of the initial
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draft in the Advisory Committee to final enactment. Mr.
Pauley observed that the necessary delays in the process
had, in the past, prompted the Department of Justice to seek
amendments directly from Congress. Judge Hodges observed
that perhaps the problem associated with the lengthy processL was worth further discussion by the Standing Committee.

D. Rules Under Consideration
L by the Advisory Committee

1. Rule 5(a), Appearances for Persons Arrested for
L UFAP Offenses.

Judge Hodges gave a brief overview of a proposed
amendment to Rule 5 concerning release of defendants
arrested for violating 18 U.S.C. § 1073 (unlawful flight to
avoid prosecution). Magistrate Judge Crigler had raised the
issue, noting that for all practical purposes, UFAP offenses

L are rarely prosecuted. But Rule 5 requires federal
authorities to bring an arrested defendant promptlybefore a
federal magistrate. He noted that all of the participants

L need to know how to fairly handle UFAP cases and that the
problem may be more practical than theoretical. Judge
Hodges noted that the prevalent practice is to arrest UFAP
defendants, using federal authorities, who6'then turn them
over to state officials for prosecution ,for the underlying
state offense.

Following some additional discussion about the
background of the problem Judge Jensen moved that Rule 5 be
amended to specifically exempt UFAP defendants from the
prompt appearance requirement. Mr. Pauley seconded the
motion.

Mr. Pauley noted that of approximately 2,800 UFAP
arrests only 6 were actually prosecuted in federal court.
He added that Congress enacted § 1073 knowing that most
arrestees would not be prosecuted under that provision. He
added that there are a variety of practi'ces within the
districts and that any proposed solutionshould provide some
flexibility in Rules 5 and 40 for dealing with UFAPs. In
response to a question from Judge Hodges,,Mr. Pauley
indicated that he did not know how many UFAP warrants are
sought.

Magistrate Judge Crigler observed that a defendant may
not even be aware of pending state charges and that Rule 5
does a good job of protecting a defendant. Mr. Karas agreed
with that observation and added that state, public defenders
may not be permitted to represent Ufos. Mr. Marek echoed

Irl- Mr. Karas' statements and noted that there is a real danger
that a UFAP defendant could be turned over to stateL~~

LF
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authorities and nothing would happen in the case. Mr.

Pauley responded'that the defendant's interests would be

protected by Riverside's requirements of a prompt appearance

before a magistrate to determine if probable cause exists C

for pretrial confinement.

In the ensuing discussion, the Committee noted a

variety of potential problems with amending Rule 5 to meet

the UFAP problem. Judge Keeton noted that it might be

easier to simply amend the statute to permit federal

authorities to arrestla state'defendant without relying upon

a separate, rarely prosecuted, substantive federal crime.

Several members raised the issue of jurisdiction to arrest a

UFAP defendant and th "most'-'appropriate forum for complying
with Rule 5. Judge Hodges thereafter appointed a

subcommittee consisting of 'Judge Jensen (Chair)l, Judge

Schlesinger, Magistratze Judge'-Cr'igler, Mr. Kakras, and Mr.

Pauley, toconsider the proposed'amendment and report to the

Committee at its next meet ing. No vote lwastaken`on the

motion to amend. K ['

2. iIRules i10 and1[143 AbInbsentia Arrignments.

Judge Hodges provided la brief overview of 'a proposal

fromithe Federal Bureatu of -Priso`s'to provide for:

teleconferencing arraignments angd recognized thPI presence of

Mr. Phillip S. Wise from the Bureau who would bp available

to answer questions from the Committee. He noted that the 7
gist of the proposalowas tobprovide some contactbetween the
defendant, counsel, 'and thek c''ourt without the n cessity of

the &efendant's actual appear ncje before the coui't.

Judge Jensen moved to amend Rules 10 and 43 to-provide

for teleconferencing of arraignments. Mr. Pauley seconded

the motion.

Judge Hodges'observed that Ithe:Iproposal had been

previouslyIcpnsider d and& nrejeted by the committee and Mr. C

Marek questioned whether the proposed amendments would be

limited4 to'atraign nts.1 Mr. Wise answered that the

Bureau's bpreference e that as many pretrial

proceedinigs as possile, e.g., pretrial detention hearings,

be covered. He ,ufuher explained the two-wAy technology
used in some state courts; the defendant can see the judge

and the witness box and the judge can see the defendant. L
The defense counsel may'r may not be with the defendant.

Professor Saltzburg1 indicated that although he favored

teleconferencing fo arraignmenti,,he 'would be opposed to

such aiprocedu!l h ieverievidence woul be co6sidered. J

Mrla Mardk e .prc n Xthat the amendment would

lead to~a s~ippey ope and ~that~]he ~opposed a~iy V
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teleconferencing, even for arraignments. He noted that
there was a false assumption that nothing happens at an
arraignment; the defendant should see the dynamics of the
situation. There are significant issues to be decided at
pretrial sessions, such as setting bail and determining
competency of the defendant. He noted that although the
Bureau of Prisons might save money by not transporting
defendants to court, the court would incur additional
expenses in terms of equipment and operating costs. In his
view, the proponents had not made a case for overriding the

7 important interests associated with personal appearances.

Judge Hodges indicated that it might be beneficial to
treat Rules 10 and 43 separately and raised the question of

L_ whether it would make a difference if the defendant had the
option of decidingto waive a personal appearance. Mr.
Marek indicated that the right should not be waivable and
Mr. Karasadded that if a waiver provision were added,,only
those who could-afford counsel,,would appear.

A brief discussion ensued on the problems associated
with prison overcrowding and the logistical problems
associated,,with ,transporting defendants 'to court, especially
in larger metropolitan areas ., Judge Jens~ennoted that even
in such areas of congestionj there is'no authority under the
rulesfor experimenting.

On a vote to amend Rule 10 to provide for
teleconferencing of arraignments, theqmotion was defeated by
a vote if five to four with one abstention. Judge Jensen
thereafter withdrew his motion concerning a similar

L amendment to Rule 43; Mr. Pauley consented to the
withdrawal.

The Committee then engaged in a brief discussion on the
possibility of providing for some experimentation with
teleconferencing. Mr. Eldridge indicated that it might be
difficult to devise any pilot programs but would be more

L than willing to'work with the Committee. Following a straw
poll of the Committee, Judge Hodges appointed a subcommittee

7 consisting of Judge Keenan (Chair) , Judge Crow, Mr. Doar,
l Mr., Marek, and Professor Saltzburg._ tiThe subcommittee was

directed to study the issue of amending,,Rules l10and 43 to
provide for experimental teleconferencing where the

L defendant has consented to such.

3. Rule 11, Advising Defendant of Impact of
CNegotiated Factual Stipulations.

L.
Judge Hodges 'briefly introduced the topic of advising a

defendant'who is entering a guiltyplea of the impact of a
negotiated factual stipulation. He noted that the issue had

L
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been addressed at some length in an article by David Adair
and Toby Slawsky of the Administrative Office but that the
authors had not recommended any particular amendment to the
rules of criminal procedure.

Judge'Keenan moved that the Committee discuss the,.
concept''to amend Rule 11, to require that factual,,
stipulations be addressed in the judges ,colloquy with ,the
defendant and that the defendant be, ,iapprised of ,the fact
that the court would',.not be bound by thes,,tipu'lated facts.
Judge Jensen seconded the motion. ,, V>,

'-Judge Keenan indicated that he assumed that the court
would be, required to insure that the plea was not a sham.
Mr. Adair briefly indicated that his research had indicated

that several cases had equated factual stipulations with
binding , Rule 11(e) (13) (C). Agreement regarding the sentence.
Judge K eeton, replied that.,thecourt has an obligation to ,
reject a stipulation which is ,not true. and Mr,._,Marek
observed that the truth in the stipulation is not always
easily idetermined.q.*,, He npted that if it ,^,appears that there
is a problemwith an 11(e)(1) (C) agreement' the. defendant
should be iale to' withdrawAid, lthe guilty plea. [Judge Keeton
added that, ;some Unit,'ed ,StzaLgtest,,,,itorneys are, being instructed
not to use 41(e)-(1) (C), agrq ments. .Fo1owing brief
discussion on the use of written pretrial,,agreements,,the
motion to cpnsider an amendment to Rule 11 was withdrawn by
Judge Keenan with tht Iconsent pf Judge, Jensenl.'M No further

moti ons ere made onfthe £,sue h1 ,

4i'R ule 1l: 1 .slosure of *iiatrials: I ciactting ,
V ~~~~LI

Judge Hodges introduced a proposal from Judge O'Brien

and Profelssor Charles Ehrhardt which would amend Rule 16. B
The proposed amendment would require the government to

either (i) identify any docpments which directly name the

defendant 'or (2)4,makedLvavailable to the defendant'any ,

existing indexing system Lwhhich would facilitate examination

of the documents. 1oIn a..lbrief discussion of the issue, Mr.

Pauley inhdcated, that ,,,,the, 'Department of Justice was strongly

opposed to lljany reqdiiement twhich would either lreveallthe

theory of t0he ecaseiiorlirattorney work productf. ,fMr. ,Doar

thereafter !uoyed th aIt hecommittee adopt the first option.

That motion failedf or lack ,of,, a second and there were no

further motions concerning either of the proposals.

5. Rule 16, ̀ D,[ltlclsure of Witness', Idetity.

Mr. Wilson proposed that the Committee consider

amendments to Ruletll whjich l~would expand federal criminal

discovery. He obser yed'hat under current practice there is
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not any meaningful discovery under the rule and that in a
complex case a defendant cannot get a fair trial. He also
expressed concern that the Department of Justice continues
to resist additional discovery.

Professor Saltzburg indicated that he too was concerned
about Rule 16 vis a vis names of government witnesses. He
noted that there are really two key issues at stake: First,
he agreed that in a complex case there could not be a fair
trial without more complete discovery. Andsecond, he
recognized that in some cases there may be a danger to

L, witnesses if their identity is revealed to the defense. But
he emphasized that it is not necessary to take an all or
nothing approach. He suggested that some middle ground
could be found and in support of that position observed that
the Model Code of Arraignment requires the prosecutor to
disclose the nameslof its witnesses unless the prosecution
submits in writing reasons why doing so would present a
danger to thewitnesses.. The court's decision on whether to
disclose those witnesses is not reviewable.

Judge Hodges noted thatin the past most prosecutors
had provided an "open file" to the defense but that in some
districts that was no longer the policy. Judge Keenan added
that although the Committee hadpreviously considered the

LI issue, he believed it should be reviewed. Mr. Pauley
responded that if the "opendfile" system is no longer as
commonly in effect, it is probably due to the increase in

L~. drug prosecutions where there is often danger to government
witnesses. He noted ithat the !prosecution is in the best
position to decide whether ithqree is,,a,,,danger to witnesses.

Mr. Marek expressed confidence that an amendment could
be devised which would permit thecourt to decideilunder all
of the facts and circumstances, if production of a witness'
name was required.

Judge Hodges asked Professor Saltzburg to assist Mr.
Wilson in drafting language for Rule 16 which would address
the disclosure of government witnesses to theidefense.

6. Rule 32, Amendments to Entire Rule.

Judge Hodges provided background ,information on the
proposed amendments to Rule 32, which had been discussed at
the Committee's last meeting. He noted that at the time of
the enactment of the Sentencing Guidelines, the Sentencing
Commission had sketched out a some procedural guidelines for
preparing presentence reports. The Probation andCriminal
Law Committee of the Judicial Conference, however,, prepared
a more detailed model local, rule for preparation and
consideration of presentence reports under guideline

7'
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sentencing. The chair of that Committee, Judge Tjoflat,

circulated that model local rule to the district courts

along with an accompanying'report. In addition, the

Judicial Center had begun a study of the implementation of

the model rule and guideline sentencing. He believed that

the time was thus ripe for considering major changes to Rule

32 which would more closely reflect actual practice. Asking

for'the sense of the Committee as to whether it believed,

that some amendments were needed, Judge Hodges determined

that a maj'ority of theqmembers believed the amendments

should be considered. 
7

I'TheCommittee's discussion focused on a draft of an

amendmenti proposed, and circulated,, by Judge Hodges. He

noteO~ that several members had made suggested changes to-

that drafit and that het'includedIthem for discussion -aand any

necessary'votes'by the ICommittee at large. lTurning~ first to

the issue pf timingj Judge' Hodgepi3 observedithat it would,

probably baed better to set a fjcedldedline for sentencing

and noted that probation ofificers 'ad ijindilcated thalt 35'days

would be necessary to complete a presentence 
report.

Severial me bersquestonedwhether'jlitlllmight not be better to

simply leavrelthe languageas general'as possible Fnd leave

it tp' t crtto a&celerat r delay the proce edigs.
Following Icnents, f0*pm~Judig- I eton Ithat it Iwould~b
preferable to stated nypsecific, timedlimits in the rule in
7-d-ai .ceetM~ ue~ be ~ nded(fio a/ 0 o xI nttMVeihtRue, iwi e ,

to provide officeb within 70 days; an n no r
(2) Vh roaIo roI'' p of, the, pr; setence

repot~t tha n ie ~lpldar be tr[l'Fil 5 dayse enci~nIef oresge thsex 'n'
(3) 1thhr S 'rti sl tp rthe 01port to

the probatin off icer ithin 4dy of receipt; and (4) not
les thn 7day beor&thsenlenip1ghearing, the,

probdtixon officer muiit 1,s1uP'm1i tke repp t to the court

(ther~eby', ~lqowing 14 Nidays hfte~ kecelpt of W objections by

the probation.of ficdt for the obatip officer telattempt

to resolve them). Judge Schledsinger econded the motion

whichil carried 'bya vIote of l8ftolr p, wih twol, abstentions.

IiInlres sponseto commelnts b 4l[ Judgeli Jensen, Judge Hodges

suggested a slight revision'to the proposed amendment which

would perimitlthelcourtllto alccept the presentence report as

its findings of fact, except for any objection to the report

which had not'been resolved. Th Committee -a greed with the

change. '

Judgei Hodges indicated that the proposed, amendments

included, at Mr1.IMarek'sdJsUgge tlion, aproviiion for defense

counsei1 s, presence 'at an IintervieW of the F de~endant
conducted by 'the probation,'officer Mr. Adair, i dicated
that at lleastj in thle Ninlth Circuit, that was lready in

,i, W tf W j - i: 19 i . 4 1 f ,:; h 's ' , il S i lif .|"til j ! ' F t j ' [ f ' fF 1t

/
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practice. The proposed language was approved by a vote of 8
to 0 with 2 abstentions.

Following a brief discussion on the issue of disclosing
L certain information in the presentence report (e.g.,

confidential information), Judge Schlesinger moved that the
proposed amendment be changed to reflect language suggested

F by Mr. Marek which would permit the court to disclose,
pursuant to local rule or in its discretion, the probation
officer's recommendation concerning a sentence and other
specified information; any matter not disclosed, but relied
upon in sentencing, wouldhave to><be'summarized. Professor
Saltzburg seconded the motion. Mr'.' Pauley indicated
disagreement with the proposed language and Judge Hodges
noted that as a practical matter a court would not consider
evidence not disclosed. Following a discussion on the
benefits and costs of disclosing information in thereport,
especially the recommendation concerning sentence, the
motion was withdrawn. Thereafter, Judge Keenan moved to
adopt the language in Judge Hodges' draft,; the motion was
seconded by Judge Crow and carriled by a vote of 6 to,4.
Following additional brief discussion on the matteri, the
Committee agre-ed with Judge' Hodges' proposal that the rule
provide'that LcertaininformationFnot be disclosed ,but that
|the court, ,eilther bVy local"" rul',,or' in individual cases could
withhold any recommendation concerning the sentence., The
Committee agreed tol that change.

Mr. Marek moved to delete the provision which would
permit the probation officer to6require the defendant, the
defendant's counsel, and the attorney for the government to
meet with the probation officerl to discuss objections to the
report. Magistrate Judge Crigler seconded the motion. In a
very brief discussion about the~!benefits of the proposal, it
was noted that it seems to~work~cin those districts which
have implemented it. The motionvwas withdrawn.

On the issue of proposed victim allocution at
sentencing in Judge Hodges' draft, Judge Keenan expressed
opposition to the idea. He noted that underguideline
sentencing the victim's testimony would have little, if any,
impact'on the'sentence and that victims could thus become
even more frustrated'with the criminal justice system.
Judge Hodges noted the,political pressure on Congress to
permit victims to personally ppear in sentencing hearings.
Mr. Pauley observed that the'qiop osed language in the rule
would strike a good compromise; it would be limited to a
very narrow class of victims arid that that stepWould
provide &valuable expe±ience in determining whether victim
allocution is feasible. Mr. Willson noted that the amendment
would provide some comfort to victimsiand would not
unnecessarily impede the sentencing procedures. Both Judge
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Jensen and Mr. Karas believed that the right of allocution

should be extended to any victim.

The Committee voted by a margin of 8 to 2 to exclude 4

any reference in the amendments to victim allocution.

Judge, Jensen then moved to amendIexisting language in

the rule which requires 'the probation of .fice to "verify",

victim impact evidence and to present it in d

"nonargumentative style. " 'Mr. Doar seconded the motion

which carried by a unanimous vote. Professor SaltZburg

moved to amend the rule by, giving ,victims an opportunity to

see the presentence, report. That motion failed for lack of

a second.

lFollowing a f ewj brief comments, 4 the Committee voted I
unanimously to approve the[ amendments 4 to Rule 32 and to

forwartd them, to the'' tStanding pommittee for publication and

comment by the publiic. Judge, Hodges noted that the Reporter 3
had suggested the possibidlity 'of usingi these major

amendments ito reorganilze Rule1 32. Through the years, the

rule had become' a hodgei plodgel of' proyisions, for example, F d

the provision for p esentepnce reports 1 currently follows,

prov sion d'ealings a;with the entencdn9 hear ng. Judge

Hodges linoicatee th at olonce thlCommitee'5 changes had been

incorporated intol te ipropose amendnt, he and 'the
Reporter would work on a possible l zation of[ llthe rule

and circulate it to the Committee.
[4~~~~~~~~~~~~~~~~~~~~~~L

l7. Riussle 40(d4) Conditional, Release of Probationer. L

The Reporter briefly introduced a proposal from 4

MagistrateE Judge Robert Co'll~ling5 that Rule 40(d) be amended

to permit explicitly'a magisitrate, to set terms of release

for p obationers or supervis'ed tre~leasees who are arrested in C

a district other than the ,one )imposing the probation or LJ

supervised release. Mr. Pauley indicated that the proposed

amendmetFi might crieate jurisdictional problems if the

originating district is not incline dtojtransferi
jurisdicttion to the district ,iwhere he, arrest occurred.

Magistrate Judge Crigler exprpssed agreement with the

proposal, hEnoting that there, isl a ealquestion about the

abilityof Ia magistrate ito set, cond s for release of a

probat.inetr in'th~ ircumsitances out r~d byMagistrate
Judge llllWlings. Magistrate Ju9e C iel'rtherafter moved 7

that teproposed #aenme Pt m ~ae lio Rue 40; 1d) i.e.,

that ! [lollowineIdlanguage be l tdded to iRU 40(d): "The

perso~1 ~y be reladsed nd a ule4 |), 1" A and that the

amend1 ti iltb frwa , 1 h d t f6o"
public t~.the 11 r 1io ' wa' s n 't, k' Ir Mare,.
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Judge Jensen expressed concern that the proposed
amendment did not include changes to Rule 46 and several
other members discussed the possibility of making cross-
references in Rule 46 to Rules 32.1 and 40(d). The
Committee thereafter approved the motion by a vote of 5 to 3
with 2 abstentions.

8. Rule 43(b), Sentencing of Absent Defendant.

Mr. Pauley explained the Justice Department's proposal
that Rule 43(b) be amended to provide that sentencing could
proceed even where a defendant was absent. He noted that
absent defendants could delay sentencing for years and that
under guideline sentencing it is difficult to make findings

L of fact where the defendant is absent. He added thati'such
delays can result in changes in counsel andthe'court'andr that the proposal simply places rule 43 on the same plane as
other portions of thetrial. In his view, a de fendant'can
voluntarily relinquish the right to be present at
sentencing. Judge Hodges observed that the combination of
guideline sentencing and the finality of sentences under
Rule 35, there may be'a dilemma; once theK defendant returns
after a sentence is imposed, no changes could,be made in the
sentence.

Mr. Pauley moved that Rule 43 be amended to provide for
in absentia sentencing and Professor Saltzburg seconded the
motion.

Mr. Marek noted that there is pressure from prosecutors
and probation officers to sentence absent defendants but
that under current practice, the sentencing proceeding need
not come to a complete halt. For example, the presentence
report can be prepared, and it does not necessarily follow
that evidence will be forever lost if the defendant
absconds. He 'agreed with Judge Hodges' observation that
once a sentence has been imposed, it cannot be changed.

Mr. Pauley noted that there is an inconsistency in Rule
43; a trial may proceed even where the defendant is absent
but sentencing may not. He observed that it was an

L.. historical accident that in absentia sentencing was not
included in Rule 43. He added that the courts have some
flexibility in deciding whether to proceed with an in
absentia trial and that the same rtiles should apply to
sentencing. In additional discussion on the issue,
Professor Saltzburg noted that the Supreme Court is
currently considering the issue of whether an absent
defendant forfeits the right to appeal.'''Mr Pauley noted
that the Court is also reviewing the issue of in absentia
trials. He thereafter withdrew his motion'land'substituted a

Li motion to table the proposal with the understanding that it

-I
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would be considered at the first meeting following the

Supreme Court's decisions on these cases. The Committee

unanimously consented to that motion. At Mr. Pauley's

request, Judge Hodges indicated that he would inform 
the

Committeei'on Criminal Law and Probation of the proposal 
and

seek its comments on the issue as well as urging 
that the

Committee consider recommending to the Probation 
Service

that presentence reports be prepared for absconding

defendants.

9. Rule 53, Cameras in the Courtroom.

,,,,The' Reporter informed" the Committee that a coalition 
of

news organizations was proposing that Rule 53 be 
amended to

permitthe Judicial Conference to'decide whether 
to

establish a pilot program for cameras in criminal 
trials.

PrbfessorSaltzburg provided some additional background

information ,on the proposal. Judge Keeton observed that the

Judicial Conference had already approved a pilot program for

civil cases:ahd would probably resist any further amendments

at this point., Judge Hodges indicated that the proposal

would appear on the agenda for ,the Committee's next 
meeting.

IV. EVIDENCE RULES UNDER CONSIDERATION

A. Proposal to Create Separate Rules
of Evidence Advisory Committee

Judge Keeton informed the Committee that at its June

1992 meeting, the Standing Committee had discussed

extensively the problem of handling proposed amendments 
to

the Federal Rules of Evidence and had finally voted 
to

recommend to the JudicialtConference that the Chief 
Justice

appoint a free-standing Evidence Advisory Committee which

would include some cross-over members Ifrom both the 
Criminal

and Civil Rules Advisory Committees; the Evidence Committee

would have its own Reporter. Because of that action, a

number of proposed amendments to the Rules of Evidence 
had

been placed on hold, with the exception of Federal Rule 
of

Evidence 412.' Judge Keeton also reported that the Judicial

Conference had,'approved that-proposal at its meeting 
in

September and that'the Chief Justice had agreed that 
a

Committee, should be appointed.

B. Evidence Rules Under Consideration
by the Criminal Rules Committeel

I

1. The initial discussion on Rule 412 occurred on the

morning of the first day of the meeting; 'Ifinal discussion

and a vote,1on thedproposed amendments occurred'on the 
second

day.
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1. Federal Rule of Evidence 412.

Judge Hodges noted that Congress had failed to act on
Senator Biden's proposed Violence Against Women Act but that
the bill would almost certainly be re-introduced in the next
session of Congress.' That bill included proposed amendments
which would, inter alia, make Federal Rule of Evidence 412
applicable to both civil and criminal proceedings and would
include a right of the victim to appeal the court's
evidentiary ruling. Judge Hodges noted that a subcommittee,
chaired by Professor Saltzburg, had prepared a draft

L amendment to Rule 412 which had been considered by the
Committee at its April 1992 meeting. Based upon assurances
by Judge Stanley Marcus (Chair of Judicial Conference's Ad

L Hoc Committee on Gender-Based Violence) to Senator Biden
that Rule 412 would be given early and prompt consideration
under the Rules Enabling Act, Judge Keeton suggested that
any proposed amendments be forwarded to the StandingLv Committee for its consideration. He also envisioned that if
the Standing Committee approved the amendments, they would
be published on an abbreviated comment period.

Following a brief general discussion about the
likelihood of Congress Considering 1 Senator Biden's proposed
changes to the rules of evidence, Pro6fessork'Saltzburg
distributed copies of the subcommitteeI's most recent
proposed amendments to Rule 412 and explained the two key
issues raised in the amendment. First, he noted that the
Committee' woi'lld have to' decide whether to make Rule 412
applicable to both civi'l and criminal '"trials. As amended,
the Rule would essentiai'treat all cases the same/l, for
example in the ballance'io be ' truc¶ .between 'the offered
evidence's probative value and prejudicial dangers. Second,
there were some differences ''inthe' p'rovision concerning
admissibility of specific instancesof sexualubehavior on
what is now currently rkferredio ,s"constitutional"
grounds for admission in' acrimina9l !cse. Professor

r ~~~~~Salt-zburgz notd that' the ipropqs d? menme 1w.id, pe rmit
L introdu'ct~ilnnf suih if it iwould
necessarr to, 'nsure' a "fairltrial.@t Inia criminal case,
such evidece would be ad itted if Ith'constitiittion would
req~uireit

Judge Hodges indicated that tkhe subcommittee's report
would be treated as a motion (and second) to amend Rule 412.

The Committee's discussion of the proposed amendment
reflected concern that application of the rtle'to both civil
and criminal cases could be accomplished.'' Judge Keenan
noted the difficulty of translating the rule from criminal
to civil practice and Judge Crigler expressed concern that
the rule could be meaningfully applied.i Mr. Pauley stated
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the Department of Justice's strong concern that the current

constitutional standard in criminal cases not be diluted 
by

the proposed "fair trial" test and that the latter would be

necessarily subjective and lead to disparate results. Judge

'Jensen observed-that the proposed amendment focused on,

,sexual behavior and propensities of "victims." But in a,

civil case, the victim might be the plaintiff and the

defendant might %be a business. Professor Saltzburg,

responded that the solution might rest in referring the

person alleged to be a victim. .He also noted the potential

interplay between,,Rule 412 andRAule6404 which general'ly!

prohibits propensity evidence., Several participants,

questioned the, interplay between, ,those rules and the 'I,"

possibility thatasepoarate rules would be required for 
civil

and crimiinal rules. Professor Saltzburg noted tha the

subcommittee had-, decided not, to include an appeal provision

in ~its draf ,I Iprimarlyj Obcause it would ,unnecessarily delay

the proceedings.I

Later inlthe meetiing,-the subommiltteie of feredseve'ral

chan~ges in ;ts~ ,drafti ~ sedupton ~thd',fdrI6oing d~isc1ilssioTns.

First, .language concerning the 1achl poiso for
admittingsedficAnacs sxa ndc ;osdS(W3~~~~~~)W~ W~ et the'eifferences

the po ssbl ir rpl~a 1jfRle42,4t

evidence xules. F1 '

,Judg~' I pnan movedi tihat ti6oiute -0~ t the,

suq*tte I,,J~popdsed a e dad it to't Uhe

stand in 1 1 rOMmi' teor IObl b fi l . rrIn 6 id1 erfl

saimn~e onwic

1l ' l f Evidence 804.

The FF Fl I F iidtted ~d hat the SndingCo ittee had

onsdmenrsi o ded,, the co itt rs proposed amendment

to Fed-era ~Ru Ji ~~ idence O4() o ld AV4 added an

Uunavailla Lty iPPYs ior frhe a ecrants lof tender
years. sfr~ r~ ~us~olo h ooed amnet

and the i~~ehri~b t~S~ad!L ciitethe chair

observeitatthe wa aceronensthtthe proposed

amendment slould be tabled pendn tdera ty n by the new
erence,, Ad make Committees

3* i~4pral RuIle of Evidence' 1102.

The epier briefly indicated that the Reporter for

the Standin '~ e wuld be~c6ordlinating proposed

amendmentsl~ [ :~he yarious procedurel rules, And Federal Rule

of Evidencp 1i)2~,~ cncerning the aulthority of the Judicial

conference pO~ake technical, canles.



October 1992 Minutes 15
Advisory Committee on Criminal Rules

~L.. V. MISCELLANEOUS AND DESIGNATION
OF TIME AND PLACE OF NEXT MEETING

The Committee publicly expressed its compliments to
Judge Hodges and personnel the Administrative Office for
choice of the location and the hotel accommodations. Judge
Hodges announced that the next meeting of the Committee
would be held in Washington, D.C. on April 22 and 23, 1993.

L

L
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AGENDA II-A- (1-11)
Washington, DC
.April 22-23, 1993

ADMINISTRATIVE OFFICE OF THE
L. RALP1H MECHAM
DIRECTOR UNITED STATES COURTS

JAMES E MACKUN, JR W D
DEPUrY DIREClOR WASHINGTON, D.C. 20544

November 17, 1992

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by

28 U.S.C. § 331, I have the honor to transmit herewith
for the consideration of the Court proposed amendments
to the Federal Rules of Criminal Procedure and a
proposed amendment to the Rules Governing Proceedings
in the United States District Courts Under Section 2255
of Title 28, United States Code. The Judicial
Conference recommends that these amendments be approved
by the Court and transmitted to the Congress pursuant
to law.

The changes recommended by the Conference include:
proposed new Criminal Rule 26.3, and proposed
amendments to Criminal Rules 1, 3, 4, 5, 5.1, 6, 9, 12,
16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 49, 50, 54, 55,
57, and 58; and a proposed amendment to Rule 8 of the
Rules Governing Section 2255 Proceedings.

For your assistance in considering these proposed
amendments, I am also transmitting an excerpt from the
Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of
the Advisory Committee on the Federal Rules of Criminal
Procedure.

L. Ralph Mec am

Enclosures

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
\ I ~~~A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY7
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L AGEDA II-B-1
Washington, DC

Al April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Amendment to Rule 16(a)(1)(A) re Organizational
Defendants; Public Comments

DATE: March 11, 1993

At its December 1992 meeting, the Standing Committee
L approved for publication and comment the Advisory

Committee's proposed amendment to Rule 16(a)(1)(A). The
amendment is intended to extend the disclosure requirements

L to statements by organizational defendants.

To the best of my knowledge there have been no written
comments on the proposed change. The rule, as it was
published for comment, is attached.

1
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AGENDA II-B-2
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

7 RE: Comments on Proposed Amendment to Rule 29(b)

DATE: March 11, 1993

At the suggestion of the Department of Justice, the
Advisory Committee adopted a proposed amendment to Rule
29(b) at its Spring meeting in 1992. The amendment was
approved for public comment by the Standing Committee at its
summer 1992 meeting. But publication was delayed in part
because of the Administrative Office's move to its new
quarters last fall.

At its December 1992 meeting, the Standing Committee
directed that the proposed amendment be published on an
expedited basis -- to coincide with the same time limits for
Federal Rule of Evidence 412.

To date, there have been no written comments from the
public on the proposed amendment, which is attached.
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l AGENDA II-B-3
Washington, DC

C April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

F FROM: Dave Schlueter, Reporter

RE: Rule 32; Publication for Comment by Bench and Bar

DATE: March 15, 1993

In December 1992, the Standing Committee approved for
publication and comment the Committee's proposed amendments
to Rule 32. The abbreviated comment period ends on April
15th -- one week before the Committee's meeting in

Washington. To date, the Committee has received a number of
comments, mostly from probation officers who have expressed

FE concern about the specific time limits in the proposed
amendments. Because I expect more written comments, I am
delaying for now the preparation of a summary of the
comments, until we can be sure that we have most, if not
all, of letters sent to the Committee. My hope is that
before the meeting, I will be able to compile the comments
and categorize them for the Committee.

I am attaching a copy of Rule 32 as it was published
for public comment. I am also attaching a marked copy of
changes made to the Rule by the Standing Committee at its
December meeting. You will recall that at the October 1992
meeting, the proposed amendments did not include a major
reorganization of the rule. But with the Committee's

7 approval, the rule was reorganized before being submitted to
L the Standing Committee. Although there was general support

for such reorganization, that Committee had some "style" and
71 organization suggestions of its own; those changes are
L reflected in the "marked" copy.

L
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1 Rule 32. Sente and Judgment. i [
2 (a) IN GENERAL; TIME R SENTENCING. When a presentence investigation 7
3 and report is under subdivision (b), sentence should be imposed by
4 the end of 70 days from the finding of guilt. The time for imposing sentence,

at 5 _ _ta e limits prescribed in this rule, may be either advanced or
-0 continued for good cause.

7 (b) PRESENTENCE INVESTIGATION. #d

8 (1) When Made. The probation officer shall make a resentence investigation
9 and report to the court before i t~uiW sentence unless:

l~~~~~~~~
10 (A) the court finds that the information in the record enables it to
11 exercise its sentencing authority meaningfully under 18 U.S.C.
12 3553; and

13 / (B ) the court explains this finding on the record.

14 (2) Presence of Counsel. On request, the defendant's counsel is entitled to
15 attend any interview of the defendant by the probation officer in the
16 course of the presentence investigation. C

17 (3) Submission to the Court. Unless the defendant consents in writing, the
18 report must not be submitted to the court or its contents disclosed to
19 anyone unless the defendant has pleaded guilty or nolo contendere or [
20 has been found guilty.

21 (4) Report. The report of the presentence investigation must contain-

22 (4) information about the defendant's history and characteristics,
23 including any prior criminal record, financial condition, and any
24 circumstances that, because they affect the defendant's behavior,
25 may be helpful in imposing sentence or in correctional treatment; [X
26 (1) the classification of the offense and of the defendant under the
27 categories established by the Sentencing Commission under 28
28 U.S.C. 994(a), as the probation officer determines to be applicable to
29 the defendant's case; the kinds of sentence and the sentencing range
30 suggested for such a category of offense committed by such a
31 category of defendant as set forth in the guidelines issued by the L
32 Sentencing Commission under 28 U.S.C. 994 (a)(1); and the
33 probation officer's explanation of any factors that may suggest a
34 different sentence - within otiithoutihe applicable guideline- -
35 that would be more appropriate, given all the circumstances;

7L



2

x()0 a reference to any pertinent policy statement issued by the
2 Sentencing Commission under 28 U.S.C. 994(a)(2);

3 information containing an assessment of the financial, social,
4 psychological, and medical impact on any individual against whom
5 the offense has been committed;

6 / 7 unless the court orders otherwise, information about the nature and
7 , extent of nonprison programs and resources available for the
8 defendant; and

7 9 > Q/tt ~ any other information required by the court.

10 (5) Disclosure and Objections.

11 (A) Not less than 35 days before the sentencing hearing - unless the
12 defendant waives this minimum period - the probation officer
L 13 \ shall furnish the report of the presentence investigation to the
14 defendant, the defendant's counsel, and the attorney for the
15 Government.

LI
16 M 1 b.9
17 ul g om18 ordered by -y report and recommendation resulting from addL 18 ( jidy ordered by the court under 18 U.S.C. 3552(b),r-

19 The repo must exclude: l
20 (i) any diagnostic opinions that, if disclosed, might seriously disrupt
21 a program of rehabilitation;

22 (ii) sources of information obtained upon a promise of confidentiality;
23 or

24 (iii) any other information that, if disclosed, might result in harm,
25 physical or otherwise, to the defendant or other persons.

26 e court may, by local rule or in individual cases, direct the
27 probation officer, in disclosing the presentence report, to withhold the
28 Probation officer's recommendation, if any, on the sentence.

29 (6)\($ Within 14 days after receiving the report of the presentence
30 / estigation,Athe parties shall communicate in writing to the
31 probation officer and to each other, any objections to any material
32 information, sentencing classifications, sentencing guideline ranges,
33 and policy statements contained in or omitted from the report of the
34 presentence investigation. After receiving objections, the probation
35 officer may require the defendant, the defendant's counsel, and the
36 attorney for the Government to meet with the probation officer to



3 F
1 discuss unresolved factual and legal issues. The probation officer E
2 may also conduct a further investigation and revise the presentence l
3 report as appropriate.

4 D K Not later than 7 days before the sentencing hearing, the probation
5 officer shall submit the presentence report to the court, together
6 with an addendum setting forth any unresolved objections, the
7 grounds for those objections, and the probation officer's comments
8 on the objections. At the same time, the probation officer shall
9 furnish the revisions the presentence report and the addendum to

10 the defendant, the de ndant's counsel, and the attorney for the
11 Government. V
12 . (/ Except for any unresolved objection under subdivision (b)(5)(B), the
13 court may, at the presentencing hearing, accept the presentence
14 as its findings of fact. For good cause shown, the
15 court may 'allow a new objection to be raised at any time before
16 imposing sentence.'

17 (c) SENTENCE _

18 (1) Sentencing Hearing. At the sentencingehearing, the court shall afford
19 counsel for the defendant and for the Government an opportunity to r
20 comment on the probation officer's determination and on other matters L

21 relating to the appropriate sentence, and shall rule on any unresolved
22 objections to the presentence report. E
23 The court may, in its discretion, permit the parties to introduce testimony
24 or other evidence on the objections.

25 The court shall, for each matter controverted, make either a finding on
26 the allegation or a determination that no such finding is necessary
27 because the controverted matter will not be taken into account or will not
28 affect sentencing. A written record of such findings and determinations
29 must be appended to any copy of the presentence investigation report
30 made available to the Bureau of Prisons. L

31 (2) Production of Statements at Sentencing Hearing. Rule 26.2(a)-(d), (0
32 applies at a sentencing hearing under this rule. If a party elects not to
33 comply with an order under Rule 26.2(a) to deliver a statement to the
34 movant, the court must not consider the affidavit or testimony of the
35 witness whose statement is withheld.

36 (3) Imposition of Sentence. Before imposing sentence, the court shall:

37 (A) determine that the defendant and defendant's counsel have read V
38 and discussed the presentence investigation report made available
39 under subdivision (b)(5)(A). If, however, the court believes that the
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1 - presentence report contains information that should not be disclosed
2 under subdivision (b)(5)(A), the court - in lieu of making that part
3 of the report available - shall summarize it, orally or in writing, if4 the information will be relied on in determining sentence. The courtL 5 shall also give the defendant and the defendant's counsel an
6 opportunity to comment on that information.

7 (B) afford defendant's counsel an opportunity to speak on behalf of the
8 defendant;

Ls 9 (C) address the defendant personally and determine whether theL 10 defendant wishes to make a statement and to present any
11 information in mitigation of the sentence; and

12 (D) afford the attorney for the Government an equivalent opportunity to13 speak to the court.

14 (4) In Camera Proceeding. If the court summarizes information under
15 subdivision (c)(3)(A), it may do so in camera. Upon motion jointly filed16 by the defendant and by the attorney for the Government, the court may
17 hear in camera the statements - made under subdivision (c)(3)(B), (C),
18 and (D) - by the defendant, the defendant's counsel, or the attorney forfl7 19 the Government.

DL
20 (5) Notification of Right to Appeal. After imposing sentence, the court shall21 advise the defendant of the defendant's right to appeal, including any
22 right to appeal the sentence, and of the right of a person who is unable to23 pay the cost of an appeal to apply for leave to appeal in forma pauperis.
24 If the defendant so requests, the clerk of the court shall immediately
25 prepare and file a notice of appeal on behalf of the defendant.

26 (d) JUDGMENT.

27 (1) In General. A judgment of conviction must set forth the plea, the verdict28 or findings, the adjudication, and the sentence. If the defendant is found
7 29 not guilty or for any other reason is entitled to be discharged, judgment

30 must be entered accordingly. The judgment must be signed by the judge31 and entered by the clerk

32 (2) Criminal Forfeiture. When a verdict contains a finding relating to an
33 interest or to property subject to a criminal forfeiture, the judgment off 34 criminal forfeiture must authorize the Attorney General to seize the35 interest or property, subject to forfeiture, on terms that the court
36 considers proper.

L 37 (e) PLEA WITHDRAWAL. If a motion for withdrawal of a plea of guilty or nolo
38 contendere is made before sentence is imposed, the court may permit the39 plea to be withdrawn if the defendant shows any fair and just reason. At
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1 any later time, a plea may be set aside only on direct appeal or by motion
2 under 28 U.S.C 2255.
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AGNDA II-B-4
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
L

RE: Rule 40(d); Public Comments on Proposed Amendment
7 to Explicitly Authorizing Magistrate Judge to Set

Terms of Release of Probationer or Supervised
Releasee.

DATE: March 12, 1993

Attached is the published version of the proposed
amendment to Rule 40(d). The amendment was originally
proposed at the Committee's meeting last October in Seattle
and was approved for publication and comment (on an
expedited basis) by the Standing Committee at its December
meeting. The deadline for comments is April 15th.

To date, I am unaware of any written comments on the
proposal.
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AGENDA I1-C-

Washington, DCApril 22-23, 1993

L MEMO TO: Advisory Committee on Criminal Rules

7 FROM: Dave Schlueter, Reporter

RE: Report of Subcommittee on Proposed Amendments to
Rule 5; Exceptions for UFAP Arrestees.

K DATE: March 15, 1993

Last summer the Department of Justice recommended that
Rule 5(a) be amended to reflect several interrelated

L. problems in processing persons who have been arrested for
violating 18 U.S.C. S 1073 (unlawful flight to avoid
prosecution)(UFAP). As the attached original DOJ memo
indicates, for all practical purposes, § 1073 offenses are
rarely prosecuted. Instead, the statute serves as
justification for federal authorities to assist state and

L local authorities in arresting fugitives wanted for non-
federal offenses. Rule 5, however, recognizes no exceptions
for the prompt appearance requirement before a federalK magistrate. As the memo indicates, this can sometimes pose
problems of delay and transportation. The solution
suggested by DOJ is that Rule 5(a) be amended to
specifically exempt those persons arrested solely on grounds
of violation of § 1073, provided that the federal
authorities promptly deliver the person to state officials
and promptly move to dismiss the complaint.

At its October 1992 meeting in Seattle, the Committee
considered the DOJ proposal (Minutes, p. 3). Following
discussion, Judge Hodges appointed a subcommittee of the
following members: Judge Jensen (Chair), Judge Schlesinger,
Magistrate Judge Crigler, Mr. Karas, and Mr. Pauley.

Attached are various materials relating to the
Subcommittee's work:

-- A letter, dated Jan. 13, 1993 (interim report) to
me from Judge Jensen summarizing the
subcommittee's findings;

7
LJ -- a memo from Roger Pauley and attached DOJ memo

responding to Judge Jensen's letter;

L -- letters and memos from the subcommittee
members with attached letters concerning Rule 5
UFAP practices in several jurisdictions; and

L -- the original DOJ memos, with recommended language
for an amendment to Rule 5.

i- This item is on the agenda for the Committee's April meeting
in Washington.

K
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L UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO. CALIFORNIA 94102
L

CHAId4ERS OF

0. LOWELL JENSEN
U7rMV ST=AT" DlTAICT JUDGE January 13, 1993

Professor David A. Schlueter
St. Mary's University of San Antonio
School of Law

One Camino Santa Maria
San Antonio, Texas 78284

Dear Professor Schlueter:,

This is an interim report on the work of the Rule 5/UFAP
Arrestees Subcommittee in preparation for the next meeting of the
Advisory Committee. Thanks to the diligent efforts of the

L Subcommittee members we have conducted a survey of various system
participants in an attempt to get a real world perspective on

go existing UFAP procedures. This survey is relatively broad,
L involving contact with U.S. Magistrates, federal and local

prosecutors, defense counsel, federal agents, and local law
enforcement officers. It is, however, not very deep as we wereL looking to develop relevant issues only. As it turns out, beyond
the Department of Justice statistics, there is very little
available hard data on this subject matter.

L l Federal Proceedings

From our survey it appears that there are three basic
L scenarios for transferring an arrested person from federal to

local custody when a fugitive is arrested on a UFAP warrant in a
state other than the state where the warrant was originally
issued. Before describing these scenarios, let me note that the
procedure for issuing the UFAP warrant requires presenting proof
to the U. S. Attorney of the existence of an underlying state
warrant. Federal and state authorities, therefore, should have

L timely access to a copy of the state warrant at all times
thereafter. If, for some reason no copy is available, the warrant
should in all cases be entered into ahd accessible through NCIC.

L Scenario 1

Federal agents (generally FBI or USMS) locate the fugitive
in another state, but before an arrest is actually made, local
law enforcement officials (LE) are notified and they are present
at the arrest itself. In this circumstance local LE can make the
original arrest of the fugitive on state law charges based on the
underlying out of state warrant. The fugitive is then taken
directly into local custody to await extradition proceedings

L handled by state officials. In this scenario Federal Rules of
Criminal Procedure 5 (Rule 5) is not implicated as no federal

_ arrest has taken place. Presumably federal authorities then
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notify the relevant U.S. Attorney and the UFAP warrant is
dismissed. Pursuant to U.S. Attorney's Manual, Sec. 9-69.431,
only the issuing District can dismiss the UFAP complaint
and warrant.

Scenario 2

Arrest of the fugitive is made by federal agents and the
UFAP defendant goes into federal custody. Pursuant to Rule 5 the
UFAP defendant is then brought before a U.S. Magistrate Judge.
The government is represented by the U. S. Attorney and the
defendant by appointed or retained counsel. In this case local D
LE is also present at the hearing, having been notified after the
arrest and before the hearing. After federal proceedings have
been conducted, which consists generally of notice by the U.S.
Attorney that the UPAP complaint will not be prosecuted, the UFAP
defendant is delivered directly into local' custody. There are no
further federal proceedings Other than the subsequent dismissal
of the UFAP warrant by the relevant, U.,IS.! Attorney. This, of L
course, requires that local LE has ,been able, to obtain ,the
necessary informationto support the arrest and custody after i
notice of )the arrest. Fd!iAs in ,Scenario 1,tis is generally no,
problem las this information was necessarily obtained before the'
UFAP warrant was issued,,in, the first ,place. l

Our survey indicates that the re can be some delay in this L
procedure caused by holding ,p the4initial. federali appearance' to
make sure that local LE will be present and will be able to take
the UFAP defendant into loca'l2custody. There can, of course, be
a delay (which can be significant in some cases) before the UFAP
defendant, now a:[state prisoner, ,,appears before; a state judicial
officer. In neither case does this delay appear to be a function L
of the Federal Criminal Procedure Rules.

We have also been told7of Fan pexi stingq Scenario 21(b),
following a federal ,arrest,, where the' fledelral agency delivers -the LJ

UFAP defendant directly intdo;localrll~lcuIstody { without ,a Rule 5
hearing ever being held. 'Thls is an- apparent violation of Rule 7
5, but the FBI Airtels described in 'the Department `,of', Justice L
memorandum on 1, this subject imtter woulUd seem to foreclose any
further use of this scenariounless Rule 5 is: changed.' r

Scenario 3

In this case there is a federal arrest followed by a Rule 5 7
hearing, but there is no local LE presence at either the arrest
or-the initial appearance. The UFAP defendant is in federal
custody both before and after the Rule 5 hearing. As in Scenario -

2 it appears that in most cases a federal prosecutor and a L
federal public defender are at the hearing, although that is not

2

L



always the case. In many instaAnces, particularly where the U.S.'
Magistrate is at some location remote from the U.S. Attorney's
office, no lawyers are present at the hearing.

- In these cases it appears that differing routines and orders
have been developed in different Districts. In some cases it
appears that a F.R.Crm.P. Rule 40 removal hearing is calendared,

kin but in most instances it appears that no other court appearances
are scheduled. At the initial appearance in these cases the U.S.
Attorney notifies the court that there will be no federal

LI prosecution under the UFAP statute and the'Magistrate orders the
U.S. Marshal to deliver the defendant to'local custody for
purposes of' extradition. Where a Rule 40 hearing has been set,
this procedure, of ordering the USMS to deliver the defendant toLI local custody, takes place .,at the subsequent hearing -- or local
LE has now been notified and takes the defendant into local
custody at the hearing. In the typical case, then, there is a
Rule 5 hearing after the federal arrest, but it is essentially a
pro forma event, using whatever is the historic practice of the
District.t The defendant lfeaves the court Jin federal custody,
represented by counsel, but with no specific court order' as to

'L when transfer to local custody wi;tl take place'. 'The actual
transfer to local 'custody is a function of the interaction of theF- USMS and local LE dependent upon app!licable sta-tel'aw and

L historic practice. We, havelearned that in some cases the
federal custody co ntinues until the UFAP warrant is actually
dismissed although !jthe state could have taken custody pursuant to
the underlying state warrant, bjefore that tlime. It ist interesting
to note that in almost a!l11'1c1abses ifederal Custody" means that the
arresteda- person is actually in a local jail with the federal
k governmenj paying for 'custocdy pursuant to' ontract. Thel arrested
L person tiieye goes 'nto "llocal :custody,"1 without leaving te jail,
based upon applicable booking entries by local LE underLI state law.

State Court Proceedings

K Once an arrested fugitive is in local custody appearance
before a state court is a function of state statutes and
procedures. In the typical case the fugitive is booked into

I local custody based upon the out of state warrant. The local LE
Li custodian then files a complaint or similar process under state

law and schedules an 'appearance in state court to begin
extradition procedures. As already noted, there can be a delay
in this process but it is apparently a delay common to all
arrested persons in that jurisdiction, not just for fugitives.

- The local prosecutor is invariably represented at this court
appearance but it appears that in some states there is a failure
to assure that the arrested person is represented by counsel.
Surprisingly enough, it appears from our survey that even in the
same state an arrested fugitive will be provided counsel in one
county and not in another. It appears that in virtually every

LI 3

ar



case where no state counsel is provided, it is contrary to state 7
law. The Uniform Criminal Extradition Act has been adopted in,
almost every state and it specifically provides that the arrested
person is to be informed of the right to "demand legal counsel."
As an example, the implementing law in California provides that LJ
the arrested person, at his initial appearance,,is to be
"informed of the reason for his arrest and of his right to demand r
and procure counsel." CA. Penal Code § 1551.2., I believe-that i
similarfprovisions are in place in each of the adopting states.
As of this time only the District of Columbia, Mississippi, North
Dakota,. and South Caroli na havenot adopted the Uniform Act.
Given this state of the law it would,,seem that failure to appoint
state counsel must be viewed as anexceptional circumstance, but
we do not0, ,ave ldata-to establish ,actual, procedures in allfstates.

; iT,4;d W r ~~~~~[ Inh $ 1 , , her~t'I ; [,,, I 1r" 1,, I

Footnote 1 k
The criminal justice system context which existed at the

time the UFAP statute was enacted~l 1ias been forever altered by
technologyaand it mayvery well ,be that the UFAP warrant' is now
naught but ja fooitnote in ithesystem.,All states now enter their
outstandingl warrantsit1 NCIC. A ll states have statutory
provisions lfor arrest by, local LE for felony out of state
warrants,, and virtuall l1every pp4ce station, 1iffnot every police K
carruhas dil Oh ic cess, t NCXC .1 fA rI"Ir"sult, the, greaI bulk of
arrests for mt of Stobe rvatis an their subseqt extradi-

Thanks to all and~~~ I loo~o r tohseing yu. , ,nt e

tion, proedig takUn iace wite So t anye fD e rA nv" emen

P9414C.'i, , i S V

whats~o'evr, In iother 'al forna
c Hoa. Wila by local Eirm

fugitiveH H F .l ha 5 ofSl n state
m1eby wa~p CC[hits.'l TA F~P conakips do

in fact Lta1ep~eb 1 t'ir Call rath[ r than

Hon. ~ ~ ~ ~ ar 1 B.ceWtionT, rgltherTom KarasP, Esq.o,

the ruler.

I would ask the members of the Subcommittee to forward any
further information or observations on the subject matter and we
will make it all available for consideration at the next meeting.
Thanks to all and I look, forward to seeing you. K

Sinc rel

D~. Lowell Jensen
United States District Judge

DIJ:mwj
cc: Hon. William Te rrell Hodges, Chairman

Ron. Harvey E. Schlesinger
Hon. B. Waugh Crigle'r
Tom Karas, Esq.
Edward F. Marek, Esq.

Roger Pauley, Esq.
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LId Criminal Division

r U. S. Department of Justice
:L 293000803

Washington, D.C 20530

r

L February 19, 1993

Honorable D. Lowell Jensen
United States District Judge

LI P.O. Box 36060
450 Golden Gate Avenue
San Francisco, California 94102

L Dear Lowell:

I found the enclosed memorandum well written and thoughtful
and (with the permission of the author) am forwarding it to you
and the other members of the Rule 5/ UFAP Subcommittee for your
consideration.

I look forward to seeing you in April.

Sincerely,
-7

L% /
L Roger A. Pauley, irector

Office of Legislation

cc: Honorable Harvey E. Schlesinger
Honorable B. Waugh Crigler
Tom Karas, Esquire
!Professor David A. Schlueter
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U. S. Department of Justice

Criminal Division

Washington, D.C 20530

FEB 17 199

MEMORANDUM

L TO: Roger Pauley, Director
Office of Legislation
Criminal Division

FROM: Mary C. Spearing, Chief A
General Litigation and

Legal Advice Section
Criminal Division

SUBJECT: Interim Report of the "Rule 5/ UFAP ArresteesL Subcommittee" Regarding Unlawful Flight to Avoid
Prosecution Federal Post-Arrest Procedures

Reference is made to your referral of the response from
L D. Lowell Jensen, United States District Judge for the Northern

District of California, regarding the work of the judicial "Rule 5/
UFAP Arrestees Subcommittee" on the issue of whether Rule 5 of the
Federal Rules of Criminal Procedure should be amended to address
logistical and other procedural problems encountered following
federal arrests for unlawful flight to avoid prosecution' (UFAP)
violations. You will recall that this Section advocated United
States Code or Federal Rules of Criminal Procedure amendments to
authorize the direct federal law enforcement agency transfer of
custody of a UFAP arrestee to the appropriate local police agency

L in the jurisdiction of arrest as an alternative to the present
requirement that there be an appearance before a U.S. MagistrateE Judge prior to a transfer of custody for the purpose of local

L extradition.

Our proposed alternate procedure would be utilized only forL prisoners arrested by federal authorities pursuant to federal UFAPL warrants in the absence of an intention to prosecute the federal
charges. In such instances, direct transfer of the arrestees to
local custody would preserve federal resources and permit arresteesL to assert their local extradition or substantive offense defenses
earlier.

7 18 U.S.C. § 1073
L



2

While we essentially agree with the interim report's
description of potential UFAP arrest scenarios, we are concerned
that the descriptions of various conditions under which Rule 5 does
not present logistical or procedural problems tend to deemphasize
the very real problems which exist when an arrestee who will not
face federal charges must be transported substantial distances,
possibly detained overnight, and subjected to a federal proceeding
prior to transfer to local custody for local extradition.

In the vast majority of federal UFAP arrests, there is no
federal intent to prosecute the defendant. This is consistent with
the statutory intent that the UFAP statute primarily serves as a
basis for federal investigative and apprehension jurisdiction, and
that a federal UFAP arrest warrant usually will not result in
federal prosecution. Accordingly, both the Federal Government and rn
the arrestee should share an interest in initiating local
extradition processes as promptly''and efficiently as possible. An
appearance before a U.S. Magistrate Judge seemingly provides no
benefit to either the defendant or criminal justice interests, yet C

will likely involve resource expenditures by numerous federal law K
enforcement, prosecutorial, and judicial personnel. The cost of
the Rule 5 proceedings is not limitedto the time of the federal
personnel; transport and secure lodging for the arrestee may also
be involved.

As recognized in the description of "scenario 3" of the
interim report, for a variety of reasons local law enforcement
officers may not be present at a Rule 5 hearing. In some
instances, local extradition practice may require that the local
law enforcement agency with jurisdiction over the site of the L
initial apprehension (which is often not the same local
jurisdiction in which' the Rule 5 proceeding is conducted) must
execute the local arrest and initiate local extradition
proceedings. The need to transport arrestees across several
counties to reach the nearest magistrate then back along the same
route to initiate 'local extradition is most common in rural
districts, often the same districts in which the personnel resource LJ
commitment is most damaging.I~~~~~~~~~~~~~~~~~

Though the burden of Rule 5 procedures can be avoided by .
having local police execute an initial arrest, factors such as
local police resource conservation efforts and uncertainty
regarding when federal officers will actually locate a sought
fugitive often lead to fugitive' apprehensions at which local'
officers are not present. ;We question the benefit of barring the
transfer to local police custody of an arrestee immediately after C

federal arrest, when there is no continuing federal interest in the K
arrestee, solely because the local police were not present at
precisely the time of arrest on a UFAP warrant. Rule 5 appears to C

require a proceeding before a federal magistrate, possibly on the L
following day and possibly in a local jurisdiction where local
authorities are not even empowered to extradite the arrestee,

LI
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before local officers who initially could have arrested the subject
are permitted to accept custody from federal officers. The
practical effect of these procedures is that the fiction of federal
prosecutive interest, legislatively established to create federal
investigative jurisdiction, is extended to conflict with the
arrestee's, Federal Government's, and two state governments'
interests.

In conclusion, while the interim report may be correct in
concluding that most fugitive arrests are made by local officers
acting without federal participation, and that other fugitive
arrests are made jointly by federal and local officers (and thus
require no Rule 5 proceeding), there remains a significant category
of federal UFAP arrests which are made exclusively by federal
officers yet will not lead to federal prosecution. That scenario

L raises serious procedural and resource concerns because Rule 5
appears to require that the fiction of an intent to prosecute in
the federal system be continued to require the commitment of
personnel, transportation, lodging, records keeping, and other
resources which do not offer any criminal justice benefit to either
the defendant or the interested governments.

Permitting federal law enforcement officers to bring a
fugitive arrested pursuant to a federal UFAP warrant to either a
Rule 5 proceeding or to local law enforcement officers empowered to

LW take custody based upon the out-of-state arrest warrant or other
local authority, would seemingly conserve substantial federal law
enforcement and judicial resources and reduce federal liabilityL exposure while accelerating a defendant's opportunity to exercise
procedural rights applicable to the local charges which he or she
will face. Despite the observation that these problems arise only
in the minority of fugitive arrests, they are significant when they
arise, have generated a series of inquiries and complaints from
numerous components of the Department of Justice -- including U.S.
Marshals Service, Federal Bureau of Investigation, and United
States Attorneys' offices -- and can seemingly be cured with no
adverse consequences through a Rule 5 amendment which recognizes
the unique nature of federal UFAP charges -- the legislatively
endorsed practice of lodging such federal charges when no federal
prosecution is anticipated.

L
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Chambers of
Barbed Ai. srhleinger February 4, 1993

?Aniteb States Rittrirt Hubge (gfr4) 232-2931

L Honorable D. Lowell Jensen
United States District Judge
Post Office Box 36060
San Francisco, CA 94102

Dear Lowell:

Since my letter to you of November 16, I have received additional
information from North Carolina and Alabama which is enclosed. It does
not add anything to the information previously provided.

Sincerely yours,

L Enclosures

L

L

L
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Hon. Wm. Terrell Hodges, Chairman L

Advisory Committee on Criminal Rules

Honorable B. Waugh Crigler L
United States Magistrate Judge
United States Courthouse
255 West Main Street, Room 328 Li
Charlottesville, VA 22901

Tom Karas, Esquire
Tom Karas, Ltd.
101 North First Avenue, Suite 2470
Phoenix, AZ 85003 K
Roger Pauley, Esquire
Director, Office of Legislation C

U. S. Department of Justice l

Criminal Division, Room 2244
Washington, DC 20530 C

Li
Prof. David A. Schlueter
St. Mary's University of San Antonio

School of Law
One Camino Santa Maria
San Antonio, TX 78248
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K UNITED STATES DISTRICT COURT
OFFICE OF THE UNITED STATES MAGISTRATE JUDGE

EASTERN DISTRICT OF NORTH CAROLINA
624 UNITED STATES COURTHOUSE

310 NEW BERN AVENUE

RALEIGH, NORTH CAROLINA 27611-5610
JUDGE ALEXANDER B. DENSON 

P O BOX 25610

FTS 672-4710
(919) 856-4710

November 17, 1992

Hon. Harvey E. Schlesinger
United States District JudgeK Post Office Box 1740
Jacksonville, Florida 32201-1740

Dear Judge Schlesinger:

K This responds to your letter of October 27 to Ken McCotter and
others seeking input for the Advisory Committee on Criminal Rules
about the Department of Justice proposal to amend Rule 5 in UFAP
cases to avoid an initial appearance and Rule 40 proceedings.

I enthusiastically support the proposal. Every time I have these
proceedings in UFAP cases I am again struck by how meaningless they
are. We take a half-hour or so to go through all that is required
in a legitimate federal case and then explain to the defendant that
the federal case is being dismissed immediately and that he will
be delivered to local state authorities who will deliver him to
authorities of another state where he will actually be prosecuted.
Often, the defendant is thoroughly confused.

L sugnest that some t7ime lim.it be imposed on how long the defendant
may be held in federal custody and that: 1) so long as that limit
is not exceeded; and 2) the U.S. Attorney in fact dismisses theL UFAP charges that no initial appearance or Rule 40 proceeding be
required.

Sin erely,

Alexander B. sn

cc: Hon. Charles K. McCotter, Jr.

K
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OFFICE OF THE UNITED STATES MAGISTRATE JUDGE
UNITED STATES DISTRICT COURT

United States Courthouse, Rm. 203
413-415 Middle Street

New Bern, North Carolina 28560

L
CHARLES K. MCCOTTER, JR. Fax No. (919) 638-1529

rJnited States Magistrate Judge November 18, 1992 Tel. No. (919) 637-3811

Hon. Harvey E. Schlesinger
United States District Judge
Post Office Box 1740
Jacksonville, Florida 32201-1749

Lt Dear Harvey:

Thank you for your letter of October 27, seeking input for the
Advisory Committee on Criminal Rules about the Department of
Justice proposal to amend Rule 5 in UFAP cases to avoid an initial
appearance and Rule 40 proceedings. I support the proposal. The
initial appearance and Rule 40 proceeding in these cases is a total
waste of time. Generally, the federal case is dismissed
immediately and the defendant is delivered to local state

C authorities, who will deliver him to authorities of another state
where the defendant will actually be prosecuted.

Furthermore, the UFAP proceedings are often complicated by
requests for detention, which requires a detention hearing,

iK generally two or three days later. Usually, the UFAP charge has
been dismissed prior to the detention hearing, but the court is
required to go through the mechanics of scheduling the UFAP

L. detention hearing and appointing counsel for the defendant for that
purpose. On at least one occasion, I have had to actually conduct
a detention hearing because the government had not dismissed the
UFAP warrant until after I had denied the motion for detention and
set conditions of release. The defendant was then released from
federal custody and then arrested on the state charges. The
proceedings were confusing, difficult, and a complete waste of
time.

Rule 5 should be amended in UFAP cases to avoid the initial
L appearance and Rule 40 proceedings. A brief time limit should be

imposed as to how long the defendant may be held in federal
custody, and so long as that limit is not exceeded and the U. S.
Attorney in fact dismisses the UFAP charges, no Rule 40 proceeding
would be required.

L



With-warmest personal regards, I remain

Sincerely yours,

CHARLES K. McCOTTER, JR. F
United States Magistrate Judge

CKMc,Jr.:sab

cc: Hon. Alexander B. Denson
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gnitreb Atbates District Tosurt

Southern 3tstrirt of Alabanw
113 it. Xloxrip itrret

lJohn Arrhikalb Campbel

_William E. CasbAlabamia 3h602>* 3Btlliam ~~~. XasabAU ik, teleph~nic:
31nitrb Sates Magistrate X~b5EDecember 1, 1992 (2D3) 5g0-2343

Hon Harvey E. Schlesinger
United States District Judge
Post Office Box 1740 -
Jacksonville, Florida 32201-1740

Re: UFAP Defendants

i7 Dear Harvey:

In response to your inquiry of October 27, 1992, my
investigation has revealed that the questions you posed may
generally be answered as follows:

(1) Defendants released to state custody do not routinely
have access to appointed counsel. The state district judges find
that appointment of counsel is not necessary and are supported in
their position by an Attorney General's opinion which reaches the
conclusion that state funds should not be used for this purpose;
and

(2) Defendants being held on fugitive warrants have a hearing
before the nearest district judge within seventy-two hours of their
release into state custody as a general rule (Mobile judges see the
defendants within 48 hours).

L The magistrate judges in Alabama basically ensure that
fugitive warrants exist from the charging states and that officials
in the state of arrest are willing to take the defendant into
custody. In every UFAP case that I or any other Magistrate Judge
with whom I talked have supervised, the United States Attorney has
always advised the court that the federal charge will be dismissed
once custody is transferred and that no indictment would be sought.
Although we continue to advise the defendants of the rights they
possess if the federal case continues, that eventuality has never
become a reality. UFAP defendants have always been released into
state custody and the complaint eventually dismissed.

While I am on this topic, there does appear to be two points
of view regarding whether the magistrate judge in the arresting
district may authorize voluntary dismissal of the complaint on
motion of the United States Attorney. My position would be that heL or she does. In talking with my brethren to the north, however,
some think that the rules could be clearer as to which court's
leave must be obtained prior to the filing of a dismissal of UFAP7 complaints. See Rule 48(a), Federal Rules of Criminal Procedure.

Lo



Hon Harvey E. Schlesinger K
December 1. 1992

If you are in need of additional information, please don't
hesitate to call. Gina and I send our regards to your family and Li
hope that you experience a happy and festive Christmas Season.

erly, L

-
William E. assady

WEC:mja

L



gmnteb States Pistrict Court
Southrm Pistrirt of -Alabamna

113 it. lJovaph StrrctKj4ohn Arrhifiob Cimprilz

iil1obilk, Alabamniv 365132
Milliam tE. Cassubu ~tlpoe

liniteb Sitates Ifflagistratr IJubgr (205) 690-234,

L

December 4, 1992

Hon Harvey E. Schlesinger
United States District Judge
Post Office Box 1740
Jacksonville, Florida 32201-1740

Re: UFAP Defendants

Dear Harvey:

Following up on my letter of December 1, 1992, I have obtained
a copy of the Attorney General's opinion alluded to. A copy is
enclosed for your information.

Sincre ly

K W.: hliam E. ssady

WEC:mja



FROrj: MONTGOMERY LALJ LIE. TO: 205 223 7114 DEC 1, 1992 10:22AM P.02 F
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L
JIMMY EVANS rZ

ATTORNEY GENERAL
STATE OF ALABAMA

AU6 2 1991
,&-I& %051 adz' K"

Honorable Jim Guln
District Judge 7Tuscaloosa County
620 County Courthouse
Tuscaloosa, Alabama 35401 r

Warrants - Arrest -
Detention

A fugitive from justice is
not ezititled to appointment
of counsel in an
extradition proceeding.

Dear. Judge Guin:

This opinion is issued in response to yourrequest for an opinion from the Attorney General.

QUM=

Whether a person arrested upon awarrant issued pursuant to Ql LOf la4bama, 1975, 5515-9-35 or
15-9-40, is entitled to court
appointed counsel if he satisfies
the court that he is indigent,
and if so, is that court
appointed attorney entitled to 7'compensation for his time and
expenses in accordance with CQ"
gf Als]=an, 1975, §15-12-21.

Lr
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I '

7 Honorable Jim Guin
L Page Two

FACTS AND ANALYSIS

Lx Code of Al-a-bma, 1975, S15-9-38 states that prior
to delivery of a fugitive to the demanding state he (the
fugitive) must be informed of:

(1) the demand made for his
surrender;

(2) the crime with which he is
charged, and;

L (3) that he has the right to
demand legal counsel.

In the case of Sullivan v. State, 43 Ala. App.
133, 181 So.2d 518 (1965), the Alabama Court of Criminal
Appeals held that Tit. 15, Sec. 57, Cod . = of AlabamaF 1940 (now S15-9-39), gives a person under arrest for
rendition to another state. the right to be represented
by legal counsel in a habeas corpus proceeding. The
Court went on to say that this statute does not,

L however, expressly require that such person be
represented by court appointed counsel if he is unable
to employ counsel. The court concluded by saying that

L the petitioner had no constitutional right ,to counsel as
Act No. 526, Acts of Alabama 1963 (which provides for
the appointment of counsel for indigent defendants at
state expense) does not apply to extradition.

Other states have held consistently rith the
Alabama court when presented with this issue. t.g.,

L Judd V. Von.S, 813 F.2d 494 (lit Cir. 1987); 11tt v.
State, 443 A.2d 582 (Md. 1982). In Judd Y. you, the
First Circuit stated that an extradition hearing has aL "'modest function, not involving the question of guilt or
innocence and is not 'a -crimtinal proceeding" within the
meaning of the Sixth Amendment-. Likewise, in Mciuigan

L . Sheriff. jWaAho z County, 669 F. Supp. 1037 (D. Nev.
1987), the court stated that extradition is not a
critical stage of the criminal proceedings and there is
no constitutional right to an attorney. The court did
note that while Nevada law does allow counsel to be
present, it does not impose upon the state the burden of
supplying the prisoner with counsel at state expense.

L

L
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Honorable Jim Guin
Page Three L

From the above, it must be concluded that a
fugitive from justice is not constitutionally or
statutorily required to have counsel at an extradition
proceeding. It is also clear that pursuant to §15-12-1
and §15-12-42 a public defender's office is not entitled
to be reimbursed at state expense for their
representation of a fugitive at an extradition
proceeding. An indigent defendant is defined in 7
§15-12-1 as z person involved in a criminal or juvenile
proceeding in the trial or appellate courts of Alabama
for which proceeding representation by counsel is 7

cronstittionaly regured and who under oath or
affirmation states that he ism unable to pay for his
defense and who is found by the court to be financially
unable to pay for his defense. Powers of a public
defender are limited by §15-12-42 to representing ,
indigent defendants in the trial courts and, with
permission, the municipal and appellate courts. C
Extradition proceedings are not included within this
section. Athus. it must be concluded that public
defenders :iwho represent indigent fugitives from justice
cannot be compensated at state expense.

-'' ' ' " FOSLUSIO

A fugitive from justice is not statutorily or
constitutionally entitled to counsel at an extradition
proceeding. =ft, 1975, 515-9-38 only
requires that a fugitive be informed that he has the
right to demand counsel. It does not require the state
co appoint and pay for counsel.

Sinicetrely,

JIMMY EVANS
'ATTORNEY GENERAL

Eq f , ~~~BY:.

JAMES R. SOLOMON, JR.K
CHIEF. OPINIONS DIVISIONE

JE/GIH/thm
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F; Entteix States CIotrithlouse

311 Pert C4ffnror Street

L post Offire 3Box 1740

3achoontiire, Xiforiba 32201-1740:

L uambers of
Aark8eug. ,Sr41r~in~rr February 25, 1993

K ?Enited Agates Listrirct 31ube (904) 232-2931

Honorable D. Lowell Jensen
United States District Judge
Post Office Box 36060
Sai FLancdscO, CA 94iO2

L Dear Lowell:

P_ I have received Roger's letter of February 19 transmitting Ms.L Spearings' memorandum of February 17.

My understanding is that prior to any UFAP warrant being issued
L there must be an underlying state warrant already in existence before

the FBI agents file their complaints. At that time, whether or not
there is to be a federal prosecution should be known. It would seem to
me that an NCIC entry could be made indicating that such persons are to
be prosecuted locally rather than federally. In such a scenario,
whether the arrest is made by a state agent or a federal agent should
not matter, they should be arresting on the basis of the underlying

L state warrant and not on the UFAP warrant. Under those circumstances,
what would prevent the arresting officer from delivering the prisoner

7 to state officials completely bypassing the federal judiciary? In that
way, the legal fiction would no longer exist but would be a reality.

Perhaps this is a question that needs to be re-routed through the
Department of Justice. I would hate to think we are involved in this
entire undertaking because federal agents do not get "credit" for making
an arrest on a state warrant.

Sincerely yours,

L~~~~~~~~~~~~~~~~~,
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Honorable B. Waugh Crigler
United States Magistrate Judge
United States Courthouse 1
255 West Main Street, Room 328
Charlottesville, VA 22901

Tom Karas, Esquire LI
Tom Karas, Ltd.
101 North First Avenue, Suite 2470
Phoenix, AZ 85003

Roger Pauley, Esquire
Director, Office of Legislation L
U. S. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Prof. David A. Schlueter
St. Nary's University of San Antonio i

School of Law LJ
One Camino Santa Maria
San Antonio, TX 78248

l.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA

Room 328

255 WEST MAIN STREET

CHARLOTTESVILLE, VIRGINIA 22901

B. WAUGH CRIGLER January 28, 1993 PHONE 804-296-7779
U.S. MAGISTRA1T JUDGE

Hon. D. Lowell Jensen
United States District Judge
North District of California
P. 0. Box 36060 -
San-Francisco, CA 94102

Dear Judge Jensen:

Thank you for the detailed analysis on UFAP provided in your
letter of January 13, 1993. Because of your efforts, I feel we
have a great deal of information which actually supports our
diverse concerns that led us in the first instance to believe
current UFAP practices might need to be revisited with an eye
toward reform. Your footnote observation that technology may have
altered the continued need for UFAP procedures is particularly
insightful.

Over the past several months of our involvement with this
problem, I have somewhat vacillated from my prior position opposing
changes to any Rule that would eliminate federal court control over
prisoners subject to federal process. What your letter points out
is that there may be no easy solution to the problem short of both
rule and statutory changes. -

I, too, look forward to addressing this matter in full
committee. It may be that we are making a proverbial mountain out
of a molehill, but there certainly seems to be a need to reform
this "animal" that was conceived at a time when federal involvement
in the fugitive process was more needed than it may be today.

L i Sincerely,

B. Waugh Crigler
U. S. Magistrate Judge

BWC/jss

cc: Hon. William Terrell Hodges
Hon. Harvey E. Schlesinger
Tom Karas, Esq.
Edward F. Marek, Esq.
Roger Pauley, Esq.
LPrefesor David A. Schlueter
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LAW OFFICES

TOM KARAS, LTD.
2470 StCUR6TX PACIFIC BANK BUILDING

101 NORTH FIRST AVENUE

PKOix ARIZONA 85003
(602) 271-0115

December 15, 1992

Honorable D. Lowell Jensen
L United States District Judge

Post Office Box 36060
San Francisco, CA 94102

Dear Judge Jensen:

Pursuant to our conversation in Seattle, I have been
in contact with Robert Spangenberg of the Spangenberg
Group, and Mary Broderick, Director, Defender Services,
National Legal Aid and Defender Association, in efforts
to determine the availability of appointed counsel for
state fugitives through state defender offices. Copies
of correspondence are enclosed.

The information I believed would readily be available
through these sources, was not. However, Mr. Spangen-

L berg, who has for years worked closely with statedefender offices throughout the country, notes in his
letter that the unavailability of appointed counsel
for fugitives, such as in Phoenix, is experienced
elsewhere. He shares the concerns voiced in Seattle
over Rule 5 not extending to UFAP arrests.

Statistics concerning appointment of federal defender
offices in UFAP cases which might assist the committee
have been requested from David Cook of the Administra-
tive Office.

Sincerely,

/v~4~
Tom Karas
encls.

KL
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Honorable William Terrell Hodges
United States District Judge
United States Courthouse, Suite 512
311 West Monroe Street
Jacksonville, Florida 32201

Honorable Harvey E. Schlesinger
United States District Judge
United States Courthouse
311 West Monroe Street
Jacksonville, Florida 32201

Honorable B. Waugh Crigler
United States Magistrate Judge
United States Courthouse
255 West Main Street, Room 328
Charlottesville, VA 22901

Roger Pauley, Esquire
Director, Office of Legislation
U.S. Department of Justice
Criminal Division, Room 2244
Washington, D.C. 20530

Prof. David A. Schlueter
St. Mary's University of San Antonio L

School of Law
One Camino Santa Maria
San Antonio, TX 78248
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DEC1-
NAOMNAL AL LTD.AND & DEFEN LT

ASSECLATM
Dleceber 15, 19921625 KSIREET. N.W.

EIH iH FOOR Tom RarasWASH.. D.C 20006(202)452-0620 2470 Security Pacific Bank Building101 North First Avenue
Phoenix, AZ 85003

Dear Tom:

I'm writing in response to your December 7 letter, askingif we haVe or are aware of any surveys about theavailability of appointed counsel for state fugitives atlocal, county or state levels following arrest.

NMADA does not have such information, nor am I aware of anyother organization that has it.

One possibility is the National Conference of Coumissionerson Uniform State Laws, since there is a Uniform CriminalExtradition Act. That act calls for the appointment ofcounsel for persons charged with being fugitives from otherstates, but I do not know how many states have adopted theact. The Commissioners should be able to tell you that.
Sorry we don't have the information you need. Pleasecontact me if I can be of any further assistance.

Sincerely,

Mazierick
Director
Defender Division
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T H E S P A N G E N B E R G G -R O U P

Robert L. Spangenberg i Colleen Q. Brady
President *, Senior Associate
Patricia A. Smith Marea L. Beeman
Vice President VBE -1 4 1992 Research Associate
Marbo F. Hansen rrQ t Andrew H. Tarsy
Financial Officer 'OM eT. Research Assistant

December 11, 1992

Mr. Tom Karas
2470 Security Pacific Bank Building
101 North First Avenue
Phoenix, Arizona 85003

C Dear Mr. Karas:

I received your letter of December 7, 1992 inquiring about the
existence of surveys or studies of the availability of appointed
counsel for state fugitives at local, county or state levels
following arrest.

You are correct in your assumption that the kind of
inconsistency which exists in Arizona is not isolated.
Unfortunately, there is no source for nationwide, or even regional
data on the subject; however, in my extensive experience in working
with appointed counsel programs throughout the country, I can say
with confidence that the availability of counsel to state fugitives
who have been arrested varies widely in the state, county and local
jurisdictions around the country. As you point out in the case of
Arizona, it often varies even between jurisdictions within the same
state.

It concerns me that the Advisory Committee would consider
adopting a proposal that would limit the application of Rule 5
without being fully cognizant of the impact such a move would have
on the availability of counsel in UFAP cases. It would seem to me
that the committee should have a clear understanding of how counsel
will be provided in UFAP cases in the absence of the application
of Rule 5, before moving to limit its application.

I would be happy to discuss this matter further with you. If
there is any way which The Spangenberg Group may be of assistance
to your subcommittee or the Advisory Committee, please do not
hesitate to contact me again.

Sincerely,

Robert L. Spangenberg

1001 Watertown Street West Ncwton, MA 02165 Tcl: (617) 969-3820
Fax: (617) 965-3966

L
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

75 SPRING STREET. S. W

ATLANTA. GEORGIA 30303
JoH'. R STROTHER JR

ri U'. 7ED STATES MAGISTRATE

November 4, 1992

Honorable Harvey E. Schlesinger
United States District Judge
311 West Monroe Street
P. 0. Box 1740
Jacksonville, FL 32201-1740

Dear Harvey:

In response to yours of October 27, I have made
inquiry of local prosecutors and have talked to my fellow
magistrate judges and the AUSA who handles UFAPs. The
time period for appearance before a state court varies
in the Northern District of Georgia from twenty-four
hours to seven days. Most are held the next day. Fulton
County has the longest period since they have initial
appearance hearings on every Wednesday; thus, there a
prisoner could have to wait seven days for an initialL appearance in the state court. In all instances
defendants are given the opportunity in the state court
to request assistance of counsel and, if they so

L indicate, counsel are appointed by the state judicial
officer.

As to the manner in which we handle the UFAP
appearances here, we have the federal defender talk with
the prisoners upon their arrival. They are told that itF is unlikely that the federal charges will be prosecuted.
If they waive identity, the magistrate judge has an
abbreviated Rule 5 hear ng and explains to them that they
have the opportunity to be surrendered to state custody.
If they acquiesce in this, which most do, we allow them
to sign their own bond on the federal charge and it
becomes effective upon their surrender to state custody.
I hope this is what you want but if you need any further
details, please give me a call.

I am glad you are back in Jacksonville and hope that
you and Lois are doing well. I continue to take pride
in your accomplishments.

a,, ~~~~~~~~Sincer 1v

L
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
UNITED STATES COURTHOUSE

POST OFFICE BOX 649
JACKSONVILLE, FLORIDA 32201-0649

iHOWARD T. SNYDER
4 UNITEDSTATESMAGISTRATEJUDGE November 12, 1992

L

The Hon. Harvey E. Schlesinger
United States District Judge
Middle District of Floridaf 5th Floor, United States Courthouse
311 West Monroe Street
Jacksonville, Florida 32202

Dear Judge Schlesinger:

In your recent letter regarding potential modifications toL Federal Rule of Criminal Procedure 5 for UFAP arrests, you askedthat a representative sampling of Magistrate Judges be polled todetermine "short cuts" now being utilized in these proceedings.In that regard, I talked with your old friend Peter Palermo,L Southern District of Florida, who sends his warm regards to you,and Bill Sherrill from the Northern District. Additionally,various of the Magistrate Judges in the Middle District have beencontacted. Basically, we approached UFAPs in about the same way,but there are slight variations. Among the approaches:

1. One Magistrate Judge stated the current practice isgenerally not to conduct an initial appearance for or see
individuals arrested on UFAP process. Once an individual isin federal custody, the U. S. Marshal communicates with thelocal authorities, normally the sheriff's office. Adetermination is then immediately made as to whether the localofficials will take custody of the arrested individual. Ifso, that is done and the state extradition procedure isimplemented. Once an affirmative reply is received by theU. S. Marshal's office, the U. S. Attorney's office is alertedL and files a motion to dismiss- (probably a motion to discharge)
and the motion is granted. In this way, according to theMagistrate Judge, the individual does not appear in federalF court unless there is some dispute or special problem or theabove procedure is not followed.

r7



The Hon. Harvey E. Schlesinger
November 12, 1992 C

Page Two

2. Another, and slightly different, procedure which is
followed involves delaying for a while the initial appearance
to allow for notification of local authorities and assurance
of their intention to take custody of the arrestee. Once done
and after the U. S. Attorney contacts the charging district
to ensure dismissal of the UFAP charge is forthcoming, an
initial appearance is typically conducted by the Magistrate
Judge. The individual is apprised of the basis upon which
he/she has been taken into federal custody and his/her
anticipated 'surrender to local authorities for extradition IV

proceedings.

3. In the Southern District, anlinitial appearance is
routinely conducted by the Magistrate Judge. At that hearing
it is determined if the U. S. Attorney's Office intends to
pursue the matter. The individual is advised of various
rights and told he/she will be turned over as soon as possible
to the local authorities. Usually, no attorney is appointed
for the federal proceedings and the individual is instructed
to ask' for an attorney in the state proceedings. If the
individual is not taken into custody byj, the local authorities
within twenty-four hours, he/she is advised to inform the
federal public defender and arrangements will be made to have X

him/her returned to court for 'an appearance before the
Magistrate Judge.

4. Judge Dietrich advised that in Orlando an initial Fl
appearance before the Magistrate Judge is not conducted in
every case, but only if the person remains in federal custody
over night. If arrangements can be made to have the local L1
authorities take custody on the' day of, arrest by federal
authorities, the person is released to the state authorities
without 'the need for an initial appearance.- To facilitate the
release of tie individual into state custody, the U. S.
Marshal will contact the local sheriff'sloffice. Upon written
represent at 1ion that arrangements have been made for the, local
authortities[ to)'take custody and with the endorsement by the
U. S. At orney'sjuoffice and furtherl representation that
evidence wll l not 'be offered at the removali hearing, the
matters is' 1 losed via an order. See Exhlibit A attached.

matter 1,~[,~~ taI he1. Li



The Hon. Harvey E. Schlesinger
November 12, 1992
Page Three

5. As for Jacksonville, at one time we had an
enlightened U.S. Magistrate Judge who approved the procedure
which is now in place. I've enclosed a copy of the procedure
you helped finalize. See Exhibit B. (Sans enclosures. If you
would like a copy, let me know.) As you will recall, the
attendance of a state officer at the time an individual is

LJ arrested will permit that individual to be taken directly to
the state system and vitiate the need for an initialall appearance before the Magistrate Judge here in Jacksonville.
If the federal warrant is executed without the presence of a
state officer, typically an initial appearance is conducted
and the defendant is advised of various rights under Rule 40
and also the expedient procedures attendant to an arrest under
18 U.S.C. § 1073, i.e., release to state custody. At the
initial appearance the government usually announces it will
elect not to present evidence at any subsequently scheduled
removal hearing, and, if the local authorities are present in
the courtroom, the Magistrate Judge discharges the defendant
on the federal process. At that time he/she is simultaneously
taken into state custody.

As to your other question concerning appointment of counsel
in the state system and the time period between arrest and initial
appearance, I have been informed that in Jacksonville all arrestees
in the jail are taken before a judge at either 9:00 a.m. or
2:00 p.m., seven days a week (including weekends). At that time
the court appoints counsel or allows the defendant to retain
private counsel.

If there is any additional information I can provide, please
let me know.

A, Sincerely~~~~~~S

LI Howd T. Snyder
United States Magistrate Judge

HTS:wb
Encs.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

UNITED STATES OF AM=TCA1,

Plaintiff, K

-vs- Magistrate Case No.

Defendant.

ORDER RELEASINUG DEFEN]DANT TO CUSTODY OF STATE

On the representation of the Marshal of this Court

that he has been requested to assume the custody of the

Defendant, _ who

has been apprehended and arrested in the Middle District of

Florida on a federal warrant of arrest issued on a complaint

filed in the District

of _ charging the

defendant with violation of Title 18, United States Code,

§1073, Unlawful Flight to Avoid Prosecution or Confinement for

felony crime(s) under the laws of the state from which he

fled, and that the Sheriff of Orange County, Florida, is

willing, in the alternative, to assume custody of the

defendant for and pending state extradition proceedings on the

prosecuting state's charge(s); the United States Attorney for

this district having no objection to the release of the

EXHIBIT A
An 79A
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CD l defendant from federal custody to state custody for such

purpose, preferring not to present evidence in support of the

Lv | removal of the defendant on the federal charge, pursuant to
Rule 40, Federal Rules of Criminal Procedure, it is on

XLI consideration,

L7 ORDERED that the United States Marshal forthwith
release the defendant into the custody of the Sheriff of
Orange County, Florida, without requiring undertaking by the
defendant to answer the federal charge, and it is

FURTHER ORDERED that the Clerk of this CoUrt
transmit all the papers in this proceeding, including this
Order, and any bail hereafter taken, to the Clerk of the

District Court in which the prosecution is pending for the
further disposition of this--case.

DONE AM~ ORDERED at Orlando, Florida, this day

o ___ ___, 9 9 .

D.P. Dietrich
United States Magistrate Judge

Copies furnished to:

United States Attorney
United States Marshal (certified)
United States Pretrial Services

AO 72A



Memorandum

Subject 
Date

UFAP Procedures 
May 12, 1989

TO From

Jacksonville AUSAs From Curtis Fallgatter, Managing
Assistant U. S. Attorney
Jacksonville, FL

Introduction

Please find attached a copy of the U. S. Attorney's Manual("USAMI") section dealing with the Fugitive Felon Act, 18 U.S.C.§ 1073. In addition, you will find attached multiple copies ofa "UFAP Complaint Worksheet." This Worksheet has three purposes:(1) you can provide it to the state or federal agent seeking the -warrant as a guide for them to provide you the information neededto prepare an affidavit for a UFAP complaint, (2) it provides youwith a checklist of the probable cause components of a UFAPcomplaint and (3) it provides you with a checklist of thoseareas where UFAPs can not be authorized, including identifyingthe prerequisite state commitments.
mAlthough UFAP warrants are normally handled by the UFAPAUSA, each of us will on occasion have need to assist in thepreparation of a UFAP warrant. Since you will likely deal withthem less frequently than the UFAP attorney, when such instancesarise, please familiarize yourself with the unique aspects ofUFAP warrants, as noted in the USAM. Hopefully the Worksheetattached will provide a quick reference for identifing the majorconcerns. In addition, a sample Affidavit is attached.

When presenting a UFAP complaint to the Magistrate,provide a certified copy of the Florida process (complaint,warrant, indictment or information), so that the Magistrate cansend it to the U. S. Marshal, along with the UFAP warrant. Thecertified copy need not be an attachment to the affidavit, but,of course, your affidavit must allege the existence of suchstate process as an essential element of the probable cause. r
Arrests With State Participation

As to UFAP arrests that occur in the Middle District, theMagistrates are generally in agreement that, if a state officer

EXIBIT B



was present with the federal agent (usually the FBI) at the time
of the defendant's apprehension on the UFAP warrant, since the
state officer has concurrent authority to arrest the defendant
on the outstanding state warrant that exists on the underlying
substantive charges, the state officer can take the defendant
into custody and commence processing him directly into the state
system (extradition, etc.), without need for a Rule 40 removal
hearing or an initial appearance in federal court. Thus, you
should advise your agents to attempt to have a state officer
present at the time of arrest who can execute the underlying
state warrant, if possible. The FBI oftentimes asks the JSOFugitive Section to accompany them on arrests.

Arrests Without State Participation

If it is purely a federal arrest on the UFAP, then the
agents will need to bring the defendant to federal court for aninitial appearance and to schedule a Rule 40 removal hearing.
If the state agents are present in the courtroom at the time of

C the initial appearance to take custody of the defendant (which,L if we have done our homework, they should be), the AUSA would
announce that he does not intend to present any evidence at anysubsequent removal hearing, the Magistrate would so note in his

L order, and would order the release of the defendant. The state
agents would then take him into custody on the state fugitive
warrant. The Magistrate would not dismiss any UFAP complaint
issued from another district because he would be without

L authority to do so. You would request that the issuing district
dismiss the UFAP complaint. USAM Section 9-69.431 (p. 75).

Paperwork at Time of Initial Appearance
P-

L Even if the Florida officers do not have a certified copy
of the original out-of-state warrant at the time of the initialappearance, the Duval County officers have relied on NCIC entries

Li and/or telephone calls/telexes to the originating state, toconfirm the existence of the state warrant and a commitment to
extradite. However, JSO will normally obtain confirmation of
the NCIC entry of the out-of-state warrant by teletype to that
state or a Fax copy of that warrant. Thus, absence of a certified
copy of the state warrant should not create a need to proceedwith the setting of a removal hea-rlg. If a problem develops,
you should request a brief delay of the initial appearance in
order to permit the state officers time to get the necessary

C teletype/telefax confirmation of the NCIC entry.

Thus, you should never find yourself in a position where
you would go forward with scheduling a removal hearing. If such

L 2



occurs, however, the Magistrate will set conditions of release
(you would seek stringent conditions, per USAM Section 9-69.431,
p. 75) and would set the matter down for a later removal hearing,
allowing you some brief additional time to resolve the paperwork
problem, before the Rule 40 removal hearing. You must undertake
every effort to avoid having to conduct a Rule 40 removal hearing,
since removal proceedings cannot be instituted without the written C
approval of the Assisitant AG- Criminal, Division. USAM Section
9-69.450 (p. 77).

L/

Enclosures:
1. USAM Section re UFAPsljVq Iq qy9)
2. UFAP Complaint Worksheets
3. UFAP Affidavit Outline
4. Sample Warrant
5. Sample Complaint with Affidavit
6. Sample NCIC Records Check by State
7. Sample State Arrest Warrant/Affidavit
8. Sample Letter from State Attorney Requesting UFAP

cc:
Robert W. Genzman, United States Attorney, Tampa
Gregory W. Kehoe, First Assistant United States Attorney, Tampa
Terry A. Zitek, Chief, Criminal Division, Tampa

(for whatever dissemination you deem appropriate) V
Robert Moreno, Managing Asst. U. S. Attorney, Orlando Division

(for whatever dissemination you deem appropriate)
William Fluharty, III, Supervisor, FBI, Jacksonville
U.S. Marshals Service, Jacksonville

Aj
r

A~~~~~~~~~~~~~~~~~~~~~~~~~~~~ U
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

173 UNITED STATES COURTHOUSE

600 GRANBY STREET

NORFOLK, VIRGINIA 23510

(804) 441-3544

CHAMBERS OF November 9, 1992 FTS 827-3544TOMMY E. MILLER
UNITED STATES MAGISTRATE JUDGE

The Honorable Harvey E. Schlesinger
United States District Judge
United States District Court for the
Middle District of Florida

Post Office Box 1740
Jacksonville, Florida 32201-1740

Dear Harvey:

I am happy to answer your letter of October 27, 1992 regarding
a proposal from the Department of Justice to amend Rule 5 for
defendants charged with unlawful flight to avoid prosecution.

Defendants charged in another state who are taken into state
custody in Virginia are immediately brought before a state
magistrate. The defendant is advised of the charge against him and
a bond is set if appropriate. The defendant appears before a
General District Court judge the first court day after his arrest.
At that time, the defendant is advised of his right to counsel and
his rights under the extradition laws. If the defendant desires
counsel, the matter is continued for three days and referred to a
Circuit Court judge. The defendant, with counsel, then advises the
court whether he wishes to waive extradition or contest the
extradition.

I estimate that 95% of the fugitive defendants waive
extradition within a week of their arrest and are returned to the
charging jurisdiction. With rare exceptions, the remaining
defendants are extradited pursuant to the provisions of the Uniform
Extradition Act.

In view of the prompt proceedings that occur in Virginia, I
would have no hesitancy in agreeing with the Justice Department's
recommendation to allow these arrestees to be immediately
transferred to state or local custody to avoid an initial
appearance and Rule 40 proceedings. It seems to me that everyF judicial act that a Magistrate Judge does with a person arrested on
a UFAP charge is a waste of time both for the federal judiciary and
for the defendant. A UFAP defendant is rarely removed to the
charging district pursuant to Rule 40, and usually when that is
done it is because somebody made a mistake and forgot that it was
against the general policy of the Department of Justice to ask for
removal of UFAP defendants to the charging district.



The Honorable Harvey E. Schlesinger
Page Two
November 9. 1992

You have asked me to apprise you of various shortcut methods
that Magistrate Judges have devised to handle UFAP problems. Every
Magistrate Judge to whom I have talked does not think a UFAP
defendant is a major problem for the court. The only shortcut that
I take in dealing with UFAP's is to delay the initial appearance
for several hours so that a state law enforcement officer may
obtain a state warrant and be available in court to receive the
defendant when I release the defendant from federal custody to the
state officer. This frankly is a waste of time for the FBI agents,
the Assistant U.S. Attorney, the Pretrial Services 'Officer, my
court staff, and myself in scheduling and conducting such 'a hearing
since the defendant is immediately turned over to the custody of
the state officer. It is also a waste of time for the defendant'
since he lusually has his proceedings in the state system delayed by
at least "one'day because of the Rule 5 requirement of the initial
appearance before a U.S. Magistrate Judge.

Thank, you very much for soliciting my opinion on this
amendment to Rule 5. I hope 'you have found 'your elevation to
Article III status at least as good as trip to Disney World.

[Sincerely yours,,

n

Tommy E. Miller
United States Magistrate Judge

TEM:plc

,
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L.
UNITED STATES MAGISTRATE JUDGE

520 U. S. COURTHOUSE
Ll 501 WEST 10TH STREET

FORT WORTH, TEXAS 76102
November 4, 1992

Honorable Harvey E. Schlesinger
L. United States District Judge

United States Courthouse
L 311 West Monroe Street

Post Office Box 1740
Jacksonville, Florida 32201-1740

Dear Judge Schlesinger:

A sampling of Texas Federal magistrate judges discloses a common pattern for ther commencement of a UFAP initial appearance. The defendant is produced by Special Agents
of the Federal Bureau of Investigation for a Rule 5 initial appearance. An Assistant United
States Attorney is present in cities having a staffed United States Attorney's office.

A sampling of the remaining proceedings with minor variations is as follows:

1. N/D Texas - Fort Worth

In seventeen years, the Government has prosecuted one UFAP defendant. After theU Rule 5 advice, the AUSA by oral motion advises that the government does not intent to present
any evidence or papers to secure removal of this defendant.

A Deputy Sheriff of Tarrant County is always present. The court inquires whether the
State has the necessary paperwork to assume custody of the prisoner if he is released from
federal custody, and upon an affirmative answer by the State officer, the defendant is ordered
released from federal custody, pursuant to attached Order of Court on Rule 40 Proceeding.

If the defendant arrives at the Tarrant County Jail prior to 1:00 p.m., he is seen by a
State magistrate that same day; otherwise, the prisoner is seen the next working day. If the

L- former UFAP defendant does not waive extradition at his first appearance before the state
magistrate, counsel is appointed. The extradition hearings are generally within one to four

L weeks.

1



Source: Magistrate Judge Alex H. McGlinchey
Deputy Sheriff John Burruss

2. N/D Texas - Wichita Falls

The magistrate judge sets conditions of release and sets the Rule 40 hearing for three-
four days away. Counsel is appointed for this Rule 40 hearing.

There is no resident AUSA so all communication is telephonic.

Prior to the day of the Rule 40 hearing, the Assistant United States Attorney advised
the court that the original complaint has been dismissed and the defendant is released to the
state without a second appearance.

The former UFAP defendant is taken before a local justice of the peace within 24 hours
of arriving at the Wichita County Jail. Unless the defendant waives extradition at his first
appearance, the defendant is advised how to request counsel and supplied with the requisite
form. The court appointed attorney normally makes initial contact in 3 to'5 days after the 7
defendant first sees the justice of the peace.

Source: Magistrate Judge Kerry Roach
Assistant Federal Public Defender, Peter Fleury'
(formerly an assistant state public defender for
Wichita County)

3. S/D Texas-Houston K

The magistrate judge determines the UFAP defendant should be released on his own
personal recognizance. At this point the defendant is released to local authorities. L

The UFAP defendant will appear before a State district judge within 24 hours (rare
occasions 48 hours). If the UFAP defendant does not waive extradition at this first
appearance, an attorney from the private bar is appointed.

Source: Magistrate Judge Calvin Botley

2
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4. W/D Texas - El Paso

An Assistant United States Attorney is present and files a motion for detention
requesting a three-day continuance. The detention hearing and the Rule 40 hearing are set, and
an Assistant Federal Public Defender is appointed.

Prior to the day of the hearing, the Assistant United States Attorney or Special Agents
of the FBI advised the court that the original complaint has been dismissed and the defendant

L is released to the state without a second appearance.

Upon arrival of the former UFAP defendant at the El Paso County Jail he is almost
immediately taken before a state magistrate. If the defendant does not waive extradition at his
first appearance before the State magistrate, an assistant state public defender is appointed to
represent him with contact within 24 hours.

Source: Magistrate Judge Phil Cole

sixte My formula for "short cutting: the Rule 40 problem has been in use for more than
sixteen years - my secretary came to work about sixteen years ago, and this form was already
in place. I probably stole it from you at our first magistrate training in November 1975; albeit
regrettable, I no longer know whether this is something I devised or if I stole it from one of my
colleagues who was obviously headed for success. It has worked well, saves time, and achieves
substantial justice.

Thanks for calling on me. I enjoyed my visits with Calvin, Phil, Kerry and the other
folks.

Calvin Botley is likely to become an Article II early next year.

Sincerely,

&c lexH!MGlinchey

Al

for. ~~~~~~~~~~~~3



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WOROTH DIVISION;

UNITED STATES OF AMERICA X N/D of Texas DOCKET NO. |

V. X DOCKET NO.' AND DISTRICT
I WHERE CAUSE IS PENDING ll_
I ___________________DISTRICT OF_ _ _ _

ORDER OF COURT ON RULE 40 PROCEEDINGS

The above named defendant is charged by in the district
identified herein above with the offense of ___
After having been arrested in this district on a warrant issued on that charge, he has
appeared before me for proceedings under Rule 40 of the Federal Rules of Criminal Procedure.
The following action, as indicated, was taken: .

( ) After hearing the evidence, I find:

( ) that a certified copy of the information or complaint has been produced L
and that there is probable cause to believe that the defendant is guilty
of the offense charged.

( ) that the person before me is not the defendant named in the indictment .
or complaint.

( ) that there is not probable cause to believe that the defendant is guilty 7
of the offense charged.

( ) At the beginning of the proceedings, the United States Attorney stated that
the government did not intend to present any evidence or papers to secure
removal of this defendant, and I thereupon terminate the proceedings.

TO: THE UNITED STATES MARSHAL

( ) You are hereby commanded to remove the above named defendant forthwith to the districtU
in which he is charged and there deliver him to the United States Marshal for that Li
district or to some other officer authorized to receive him.

( ) It is ordered that this defendant be discharged from custody.

DATE UNITED STATES MAGISTRATE

C,



U.S. Department of Justice

Wkashingto. D.C 20330

AUG 26 1992

MEMORANDUM

TO: Honorable William Terrell Hodges

FROM: Roge r.. Pauley

SUBJECT: Rule 5/UFAP Arrestees

Per our conversation enclosed is a copy of the Justice
Department memorandum Judge Crigler seems inadvertently to have
omitted in his letter to you, as well as draft DOJ (not necessar-
ily endorsed by Judge Crigler) amendatory language for Rule 5.

Hopefully, this will facilitate placing this matter on the
Committee's agenda for October.

cc: Honorable B. Waugh Crigler
Professor David A. Schlueter



Rule 5(a) of the Federal Rules of Criminal Procedure is

amended by,,adding after the first sentence the following:

"Notwithstanding the foregoing sentence, an officer Lo

making an arrest under a warrant issued upon a corm-

plaint charging solely a violation of 18 U.S.C. 51073

may without unnecessary delay transfer the arrested C

person to the custody of appropriate State or local

authorities in the district of arrest; Provided that,

in such a case, an attorney for the government shall

move promptly thereafter in the district in which the

warrant was issued to dismiss the complaint.". V

L

P L

Ir
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U. S. Dcpartmcnt or Justice

C 'Cimical Division4.~t
W.azbgn, D.c 20530

MEMORANDUM

TO: Mary C. Spearing, Chief
L General Litigation and

Legal Advice Section
Criminal Division

L FROM: Jeffrey I. Fogel, Attorney p
General Litigation and

Legal Advice Section
Criminal Division

SUBJECT: Southern District of Illinois Inquiry Regarding Unlawful
L Flight to Avoid Prosecution (UFAP) Post-Arrest Procedures

Assistant United States Attorney Joel V. Merkel, United States
Attorney's Office for the Southern District of Illinois, has asked

L the Section to review legal authorities and Policies controlling
certain Unlawful Flight to Avoid Prosecution (UFAP) post-arrest

r- procedures. of particular concern to his office is the timing of
L UFAP complaint dismissals, following arrests made by the Federal

Bureau of Investigation (FBI) of persons wanted for state criminal
charges in other states, for, which state rather than federal*;prosecution is expected to result.2

L 1 18 U.S.C. § 1073.

2 Although procedures vary somewhat, a UFAP complaint and
warrant are most often secured by the FBI in a district in which
local law enforcement personnel have sought federal assistance in

h locating a fugitive who is believed to have fled the state. Most
often, the FBI advises FBI field offices in areas to which the[fugitive is believed likely to flee. If an FBI office in anotherstate arrests the fugitive, the prisoner is taken to the U.S.

C Marshals Service office for processing and is then taken before a
L-federal magistrate in that district. The federal magistrate
normally authorizes the release of the arrestee to local police inthe local jurisdiction in which that federal magistrate is located.

,Those local authorities proceed with state extradition processes toLreturn the arrestee to the local jurisdiction in which thecomplaint was filed and the warrant was issued.

L'
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AUSA Merkel has advised that, for a variety of reasons, his
office has endeavored to pecure tp oigp+ssaal of UFAP complaints
immediately after, federal UFAP arres1' hve bsen made in the
Southern District of 4liinois. This practic is intended to avoid
the need for a first #ppqaranoe te~f 9 a fdergI wigistratS in that
district. Accordiig to M. e " FBI tgent in bis district
recently have ipsi~tpd upon an #ppearanceq efgoe a federal
magistrate prior Vp ' ismisa. qf B fediera UpAp copplaint.3 'r

The Southern District of Illinois inquiry is consistent with
a recent pa~ttr of VAp ,a~nd ebther pQst-arepst procedUre issues
reaching the Section. It appears that *`odern techology K
(particularly facsim64Je transmi p$4on eguipment), Cripna4 justice
resource conservation efforts, changing tlndard o ot what
constitutes "unreasonable delay" in criminal proceedings, and rt
increased sensitivity to civil liability expopure are exerting L
conflicting. demands upon varioug po~pt-arrest procedures. The
apparent rfequirement that Uf.AP arke*tees be affotded a first
appearance before a federal magistrate ,- v when it is known
that no federal prosecution wil resuult and that Itantial tiwe
and resources will be consumed in the process -- justifies a review
of alternatives permitlted by,, lexisting authorities.

Practical Considerations: There are several important
Dractical advanages 'to the prompt dismissaliofia UFAP compl.aint
pon the federa . I arrest of g state ,lfugitiveJ 4suming that no
sederal prosec tliob is ,expected to result.4 AnU initial court
appearance whicl !j i intended to permit >the defendant's lfederal
release on a~reconzance bond pay rVquire thv participation of a
pre-trial ser ic~ Ioficer, clerk, coprt repoter, Astistantl'United
States Attorneriylla darrestingi agent, in addition itQ the federal
magistrate. IT4JntdStates tiarshpl Sric n h cut
clerk's offi s handle tingerpri tgra hig, and .
other arrest and bond administrative prqoedqres if the federal
proceedings advance to the stage of release on Jvnd.

3 While the United States Attorney's Office would seem to have r
discretion in seeking the dismissal of a UFAP complaint, the FBI Li
field office can exert practical control through the timing of its
notification (to the United States Attorney's Office in the
district of arrest and to the FBI field office in the district of
the complaint) of a UFAP apprehension.

4 Federal prosecution of UFAP charges is extremely rare,
because the charge usually is used.merely as a device to allow
federal investigators to locate and apprehend a ptate fugitive.
The charge is almost always dismissed following the apprehension of
a state fugitive, either before or after preliminary proceedings-
onducted by a federal magistrate or other authorized state or

_ocal judicial officer. ,
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The Southern District of Illinois also -has identified
E practical geographic concerns which favor prompt dismissal of a
UFAP complaint.5 Defendants arrested in one of the 27 counties
handled by that district's Benton division often must be kept in a
county jail overnight, awaiting an appearance before a federal
magistrate on the following day. An Assistant United States
Attorney may be instructed to travel 100 miles to attend such a
first appearance, as may other court officers if the personnel

L assigned to the Denton division are pot available.6 Since the
Illinois state extradition' process reportedly requires state
extradition from the county of initial arrest, state authorities

L may then be required to transport the defendant as much as 150
miles from the Benton division, to the county in which he or she
was apprehended by federal agents07

L The prompt dismissal of a UFAP complaint also assures that the
United States Attorneys Office will not 'be determined to beE "instituting" a removal proceeding without the approval of the
Attorney General, Assistant Attorney General, or other designated
officials; written approval is required by toe statute.0

L 5 It is likely that the same administrative concerns exist in
other districts, ;particularly rural districts in which significant

i travel distances and inadequate criminal justice staffing
L contribute to' the inconvenience of federal first appearances for

defendants who will not be prosecuted in the federal system.

L 6 It is not known whether two other options exist in such
Southern Districdt of Illinois situations: 1) Taking the arrestee
before a federal magistrate in another district if that magistrate
is the "nearest available federal magistrate" (Rule 40); or, 2)

L Taking the arrestee before a state or local officer because the
federal magistrate is "not reasonably available" (Rule 5) in view
o of the burden of transporting the arrestee to that federal
magistrate.

r The Middle District of Georgia previously reported a similar
problem. Upon dismissal of a federal UFAP complaint and warrant by
a federal magistrate in Macon, Georgia: local authorities in the
county of initial arrest refused to travel to Macon to take custody

C of the defendant; Macon authorities refused to transport the
defendant to the county of initial arrest; and, federal agents
apparently lacked authority to transport 'the prisoner anywhere due
to the federal magistrate's dismissal of the federal complaint.

In the Southern District of Illinois, the public defender
and at least one'magistrate reportedly have concluded that even ther recommendation of bond pending a removal hearing constitutes

L "instituting" removal proceedings, and thus requires the prior
authorization of the Attolrney General or other designated officialr pursuant to 18 U.S.C. § 1073. Although we disagree with that view,

L
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Legal Authorities; (7
Title 18 U.S.C. 6 1073: The Fugitive Felon Act provides

in pertinent part: '

#Whoever PovOP or VroVoS lp interstate or foreign
comimerce with intent,).t4o void prosecution, Ior custody,
or confinement after -onvictior,, updpr the laws of the
place from which he.f"ee..shall be iened not'uore than
$500:0 or tprhsoned not Raretan tivq Y#4p or both."

The Act Aprther providep; " .

"Violations of this Vectiop ay b6eprosecuted... only '

the Pepu yat Atn Gener4,dthe e a''sate 'ttorney

Ipprehended~~~ an eundfrlct rschinPolontt, tte

Gentradt or an Assistant Atton of er4eof the Unted
written whi~h function of approval9 prosec1tiIna fuay not
ed~ele,4'ted. L

Section, 1073 is priorarily ittended to provide federal fl
assistance to state criminal justic authoritie inoefurts toh

apprehend state~ fugitive~s. It! consistently' has -bqee nerto
that actual Lederal prose o underf the act wi e rare, srnce

apl tpurpose -of, the act eris fh filed nh e a state fugitive ia K
apprehended'and returned for local proscuion' pruant 'to- state
extradition processes. The 1o96 insetion of the reguirement of
written approval from designated senior Department of Just'
ofbficials prior to feaderal, rosec tion for, ;avoltinot h eh )act

I , .| " " , t -a,

ref lected Depatment, practice and extesct-teion thet aunal
federal prosecution for ''ioiat-ion fScin17 ol ef
infrequent. I I4

Rule S.' Federalk TRules of criminal ]Zrocedure:. f4e
prvsions qf Rule6 5~ (Initia Apparnc efore th e IMagistrate)

apply to §1073, since peit4ie her.eortetaueprovide An
exception. Although 1l07 3 is unusLual beas there is rarl n

intentionto iniiaea fed#rAl pro, ut gnalanst someone charged
with violating 'its terms~,I Rul 5 1p e to Uany onp,, ch redwithL
violating that statutel~nd in federl cso . Teonl

other magistrates may reaich th'el ~,samne 6~[~,oniclUSi3'on., The United'States
Marshals Service haspjadvise.d 'us thait ,several pnagistiraties in oth1er
districts have orered federa rdmodval of aeteesi despit h

lack of the require wrtn Justice appro val and d -spite, the
objections of Asitnt pntd at s Attorneys` thus'presenting
the opposite'pole~

P~~~~~~~~~~~~~~~
R. HR. 'Rep No 827,,I~87th Cng. 1t Ses -,reprinted in 1961

J. S. Code C6rng I and Id esV22 3243
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flexibility provided in the following Rule 5 text appears to be the
L "without unnecessary delay" language and the "state or local

judicial officer" option:

"An officer waking an arrest under a warrant issued upon
a complaint or any person uaking an arrest without a
warrant shall take the arrested person without
unnecessary delay before the nearest available federal
magistrate or, in the event that a federal magistrate is
pot reasonably available, before a state or local
judicial officer authorized by 18 U.S.C. 53041."

United states v. McCord, 695 F.2d 823 (5th Cir.), cert.
denied, 460 U.S. 1073 (1983): In McCord, the Court distinguished
cases in which 18 U.S.C. §1073 served as "merely a tool used to

LUIdetain the accused so that he could be returned (to face local
charges]" from cases in which there was an intention to prosecute

C- in federal court. In defending the use of a Rule 40 (Commitment to
'Another District) removal' proceeding in McCord, in which federal
prosecution was the intent, the court recognized that such a
proceeding is not always necessary when federal prosecution is notanticipated. One such case distinguished by the Court was United
States v. Love, 425 F.Supp. 1248 '(S.PD..Y. 1977), in which the
defendant sought but was refused Rule 40 removal proceedings
because the, defendant was facing eventual local, rather than

L federal, prosecution.

Department of Justice Policy;

October 1988 United states Attorneys' Manual-Provisions:
7 USAM 9-69.460 cites the 1961 amendments to the act, requiring the
X written approval of the Attorney General or designated
subordinates, including an Assistant Attorney General, before

r initiation of federal prosecution for unlawful flight to avoid
Lprosecution. The United States Attorneys' Manual interprets this
language as prohibiting the filing of an information, seeking of an

r-indictment, or initiation of federal removal proceedings without
'such written approval. The General Litigation and Legal Advice
Section is identified as' being responsible for the review of
requests for Assistant Attorney General approval, though the actual

(7authorization to prosecute in federal court for this federal
Loffense must be granted by at least an Assistant Attorney General

(since delegation of that authority to anyone below the level of anrAssistant Attorney General, is expressly prohibited in the statute).
The timing of UFAP complaint dismissals is not discussed in that
policy statement.

Federal Bureau of Investigation Policy:
February 1980 FBI Manual Provisions: Part I, Section 88of the FBI policy manual advises at 88-5.1 that the primary purpose

of the UFAP Act is to assist states in securing "the return of



heir fugitives for trial or recontinement." The text recognizes
that federal prosecution will occur only 'in' rare instances, upon
the formal approval in writing by the Attorney General or an
Assistant Attorney General. The uanual nakes clear at 88-5.2(l)
that "lilt its not the purpose of thi8 #ct to pupersede state
rendition procedures when interstate rendition can be #ccolpished
without the assistance of the Fede4 Govrnient." Accordingly,,,
agents haye beep told that the Fedral. Government will generally
not use its "removal uachinery" for state, fgitives. , L

March 1983 FBI Manual Provisions: Part I, Section 88
("Unlawful Flight tof Avoid' Prosecut Qn, Custody, (,onfinement, and
Giving Testimony") of the FBI pollicy wanua adviope agents at 88-
5.3 that Kthe Federal procdss shouldbe dismissed" after the
fugitive is apprehended and either is extraditjed Jby state!
authorities ' ior 'is not extradited ,because state uthqritleis are L
unwielling to institute ,oxtraditn 'j'roeedin. It, 1' also is

he "w~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,A p s lgt ' N - - ' ' "f c o g tI"!y

suggested thi nfo ati authoritie notifuest' that Un itd $tate

ieeme st 8 adsuutss srielmrani a The ' s

Attorney sm itud actiron Under thpe Jugitor to eln 'Act" to L
prosecute tin person apprehendedu for a 'federal JhP fdeaton.

n Zd r,

That provisio! reonzs!a h , [[d I atej tt orneymusl
obtain autro feral ch Depart ite
proceeding. K m

At [, t" f i y I f [

he llwuhorities [fthe pu'litive i rrt and1 ,
-.elated informto. Imeie otf ication 'to 1~ prpite
United State AtonysOffc is' not O*Presply adatd

December 1986 and Aucrust 1990 FBI Airtel Memoranda: The LI
FBI transmitted memoranda, from the FBI Director t Jakonvilig
Senior Agent'in ChareonDcmbe 24, 19,86, and F'' 11 'Senior-

Agents in ch~arge on August 24,1 1990, recjal 4in, UFAP ~fedea
magistrate f irst iappearance Ioiy hs eoa~ expressed
concern regarding agents' alr to, "execute", ~ r1 UA
warrants before defendants wee trnfred to I c1a athorities
for state extrAdit' ion.. The ja. e imrnu colde that the
practice was perai sibe when Lcaauhr~te ee rsntat and

made the actial arre ,and tdahjsdueralr~
custody. However Aule 51 ofteFdt u~~~ rminal L
Procedure was ~It ~ sman aing ~ht~le'~edstb ta~en
without unnece ssar delay erahl~aet~F~i~b~~
magistrate for anintilapernc i1 LJ
into, federair 'cusoy Thope' imondsteskat'dmitrtive
inconvenienoe! ndtconsttueaIf ii~b~ ~. ing
to comply wit th~t Rle5mae 4 rfi

The August 1990 memorandum was expressly bsed upon the
conclusion that Rul S ap ie'to all fdral, Arrests rgadess
of the offe~nse alleged." In additi~r E. that l1a bss it
'xpressed a pol icy Eozficern kha~ "r tri~n~ 4i arntsKnobs,~~~~~~~~~
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L perceived as an abuse of the court system." All field offices wereinstructed to provide'# justification to FBI H1eadquarters for anyr UFAP apprehension in which the federaI warrant was Iq xecuted."

The memoranda of 1986 and 1990 did pot address the issue ofthe timing of dismissal of UFAP complaints following federalr arrest, or the apparent loss of jurisdiction to Conduct a firstappearance before a pagistrate- #ftor such Fomplaint d4imissals havebeen accomplished.

General Litigation and Legal Advice Section Policy; InL response to an inquiry from the Iiddle District of Georgian theSections advised that district that the requirement of Assistant
T Attorney General approval before removal proceedings arei instituted" does not bar an appearance before a federal magistrate

for the purpose of advice of rights, setting of bail, and7 arrangement of counsel. Rather, the Section advised that writtenpermission is required before requesting the magistrat@ tp order
removal.

That response also advised the United States Attorney that theSection was aware lof "no legal reason why a state fugitive arrestedon an unlawful flight warrant needs to be' brought before aE magistrate before being turned over to state authorities forL extradition." The response explained that an appearance before ajudicial officer would be, required if there would be undu ,delay inplacing the person in state custody, though even: then the judicialofficer could be a state magistrate or similar state or localjudicial officer if the federal magistrate was not immediatelyavailable. That conclusion was based in part upon the recognition7 that Rule 5 is intended to, inform, a defendant pf his rights indefending himself against federal criminal ch1arg~s; the legalprotection to which a state fugitive facing only, ltate prosecution
i is entitled is provided by ,state extradition law instead. Thati memorandum concluded that while the federal a'uthoritiestalways havethe option of taking a state. ,fugitive before 13 judicial officer,before placing thei,:Cgit ive Ih state .custody forthe Purpose ofstate extradition, su chan appearance is only nece ary when thereis an unreasonable delay ini that transfer to stakte cus'todV..

C It does not appear that FBI headquarters, considered thatL Criminal Division'opinion.,'though it is ass'umed that the United
States Attorney,'s Office provided the Section.'0, positi on to theaffected FBI field office. i,

Recently, the Section conducted a legal analysis of the meritsof prosecuting violations of 18 U.S.C. 1073" under a blanket

10 John Bannon wrote the November 1990 legal memorandum andcover letter responding to the gay 1990 inquiry of the UnitedStates Attorney Office for the Middle District of Georgia.



approval process as a means of onhancipg the pqp rments violent'
crime initiative." T-'be Fection adoptpd the position that a
blanket approval policy for §10P7 edervl prosecutions would be
inconsistent with the nondelega)le forIal approval process required
by statute. 'ederal profslec~tiqn lling within t~ho U.S. K
Attorneysz atno4l ptandard o cn ,hich "the $pt eFts of
justice wo14d be trust ate Jay a failure to pr secute" Were
recommpetpdp, cqnistnt with thv ex;sting approva. proc5. LF;

This Section's most Fecent evaluation of iule 40 is just being
completed in :epone to an inqu m al1 of e

UntdStates J14ars A,,s Se~rvlCice. 1 ' ~TAO FSection-I eXcete :
concur *i4t6 >t -I trs IerV'e htnthant of
an apernebfr tenea~re'st "IAVA'i a~ f 4r ~t at is,
met when ant arroestee is taken before a', fe'deral magistrate lin

another distri~ct. ~~i~~~(even'i'"f' it [iI, inFnt~ state) , fta

magistrate i o te ta
magistrates; jin' the i~;same 4ist c.TatOston~ pont
unamnbigos arg~eof $I44, e1 s eo9uonta
resulting pac4tce aaccomp ishes *ntent of u 40 -- info k ing
a defendant. o a federal criminal prosc4ct.on pt his right*. K

Caveat:i i'Th, ! o 1r f approp, i s |r loeuiies in

intent o~~~~~~[COhIsun!i 01c s th
-ecogni id

basis fo Pe"p iI

I~~~~~~~~~ ~~ ~ ~ Drlf IL>:iil~ jR Tl itl ' '11'1X zL
sought for 16Cailalre 'itn garh f oa

12oscuJohns BnondatjdtelrpsdScinpst1owihi

Therentl usnpotr a civil by arffeliabilietyI epsUr Well a* a s
of procedurall hyr~rgrde~o wic6h P~op pr~azJetPa~c1icgg #re
followed. j ~4I IU~F lcox~ qu void
unnecessarilyxb ndnat ctnrFte~~sY
federal custo l h def l~a AFltd
it is recogn2 4h n aiu feEq@d isate 1
federal ~a[ efnatw~l~~l[~j7~ctdcoril.F fat Fanagwet, oa1$ d th L
transportin H~fn~~t~~~m~9FKn ~41~g~w0~ng
solely for fe jaei7~r1 t~f~. ~ l'.~w ill~t~a

dismissals ofIh6FW~a~tr~rd Ht~Fpp~fdr
magistrate co~ ese I ie isa FsaiFueo fdr
process, par ehe<r ~~'~i~m
delays heave I~1~enlpeu~ .F 1 ftip~ 1 in

otherwise rer 4e pd" !toY s~ ~f~ls
objectionab r~ieoeal ic he, F F F L

Art N~r[ I l I FFi [K

12 John Blannon drafted the lproposed section position 'which is
currentl une review by atf fected offics
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intended to provide law enforcement apsistance in the apprehension
of local fugitives for local prosecution, and since subsequentstate extradition procedures should Meet all due process demands.13

Prompt dismissal of UFAP complaints does have p potential for
various forms of abuse. The FBI position that thero As neither anr "administrative inconvenience" nor a Title 18 U.S.C. §1073
exception in the language of Rule $ is correct. We must therefore
expressly advise United States Attorneys offices that mere
anticipation of dismissal is not an adequate basis for delaying afirst appearance before a federal magistrate. Clearly, there will
be a temptation to delay first appearances if UFAP complaint
dismissal before a magistrate appearance becomes common, but that
reaction must be avoided.

Dismissal of a UFAP complaint prior to appearance before a
r judicial officer 'requires an arresting agent, to- exercise aL substantially greater level of discretion than is r guired if UFAP'arrestees are always taken to the closest federal Magistrate in the

district of, arrest. That discretion inherently represents an7 increased risk of civil liability or. tainting of the resultingprosecution because mistakes may result. 'The increased complexity
of determining whether a federal muagistrate in another district is

C actually closer, whether'logistical barriers make the use of astate or locarl judicial officer,',,permissible, how'an arrestee can beplaced in loc1al custody before federal jurisdiction is lost through
r complaint dismissal, and which of the complaint dismissal

procedures is most appropriate makes', these, more flexibl'einterpretations of existing authorities' much less attractive to
liability-conscious federal law!enforcement o'ffitfrls. "In contrast,

C routinely taking an arrestee before a tederal. muaiistrate in thesame district probably shifts aill responsibility for post-arrest
procedures to the magisftrataeF, while fulfilling the apparent

C requirements of the applicable federal rules, thus rl'lievingq the
federal officer of numerouslco'ncerns.

Additionall due proces"S and liability' exposure concerns are
caused by the termination of federal authority to detain aL defendant at the time of the, fderal complaint dismissal, even ifthe local police are not pre'slnt or prepared to' take-immediate

'3 A scenario in which prompt UFAP complaint dismissalr seemingly would be far superior to proceeding with a firstappearance is the arrest on a UFAP warrant where the nearest
available magistrate is across state lines, in the state in whichthe UFAP complaint originated. 'In that scenario, if the arresteer is taken to that federal magistrate,'the state extradition process
will become unnecessary (since federal officers will take thearrestee across the state line), yet it' is not clear that the

z appearance before the federal magistrate will offer the same
protection to the arrestee.
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custody of the defendant upon dismissal oq the federal complaint
(at which time the defendant' rel#ppse fro fqderal ustody becomes f
mandatory).

A complex related issue not raised, in #ny of the inquiries
received to date by 'h Section i£ the extent to which te~eral law
enforcement pgents c# e4dtres gap~. 1 t dera1iuthority by actting
pursuant to~ pi,4te-granfed,, pea6ce p qkor ,o to r-l.w powers $t
apprehending tugitiyvs nPmed 'inj S, sitatte arrept worant. SoeC
states pay extend peace ,offcer, o Oiwin.a *Iuthortyb to geder
officers, which state authority could be the, lasis for arrest or
detention even without federalprUocess.t Thisuthority ay also
raise its own !liability prob1lms,. Such pe'e oftic"er or pplicei
officer power exAist to a 1varying deg ee. .n many local
jurisdictions.- In s ome risjictions a federal officer hasi!no
powers beyond his federal authority and his status ag ia lawfully
armed civilian. In other jurisdictions, a federal off icer has a

inclusion of federal ofcs h ctate ttuo 4ed iitn we,
persons veste xt it uch power Fril

With rar tiio~ s iioffIcersi do 11,not rely uponp
common-law Ci I~in poes or s~eg ~ ed 1jece otficer powers in
the per' ormane ~heI F[ WX P n Wile ~those pwrs
represent a poet4 ore 1o~atort o aret yf raiF
officers to 1voia3lftae
lack of feddk~' 1zxsa f JA'cxpan,
that is an u~~at~~a~1~~~ ra~e

Conclus cS:. he br-,ngi an eoeamagistrate
(or other 44-ed L Ru 5. Thati

requremnts em 3nl lapss E4at m 4mssiofiderlyinq
federal compIn Trher sn~j pro!S, D~ ~ tOf J~ustc
Policy, Rul ~ O ajAFFKFroitpnagaihst- the
prompt dismi$S1 ah JFP iiv 1arrest, of
defendant so 'Sit 'teution Ir tehistor o
the federal FP[poe~ ~ m sa.~qs 1 o seem, t
constitute ase of ee~ *~ssneit i leislative
history and R~Jdic Inepe)t ~ o¶kfl ~~7 onze
an intent fV~ La~ y9~O,!~ednsihtb
prosecuted f~ faeder FLIus~~4v Fpop UFP
complaint d~ :Fivs]s KI 0! Timb

an tede~ 'h r nofcsodiaI
transport, feea rcsig n te rLinnr eea L
procedures. ,ie federa rcereir eter ure fosae
extradition hOp i~ e ihsi ~
state proceediis F FMII F

Despitei U .t ient~ LIuthe ~practi tofa
transferringl toUA 1r~e e1dsemet o~~epractice of
appearance btahun~es~S'diyi Fbrisging a
procedure d6s not inng
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person in federal custody before a magistrate, there are practical
7and legal disadvantages to avoiding an appearance before a federal
magistrate. One disadvantage is the exercise of increased
discretion, discussed above, required of the arresting federal

Cagent. Using local judicial officers may create problems as well,
both in securing those judicial officers' consent to performing
that function and in assuring that they fulfill the magistrate role
as established by the federal rule. Attempting to use local police

rtd arrest a fugitive may create logistical problems and conflict
Lwith existing federal agent performance evaluation systems.

L

L

L.
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AGaDA II-C-2
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rules 10 and 43: Proposal from Bureau of Prisons
to Permit In Absentia Arraignments, Eta, by Use of
Video Equipment

DATE: March 15, 1993

At its Spring 1992 meeting, the Committee heard a

proposal from then Director of the Bureau of Prisons, J.

Michael Quinlan, that Rules 10 and 43 be amended to permit
in absentia pretrial proceedings through use of video
technology. After the matter was more fully addressed by

the Committee at its October 1992 meeting in Seattle, Judge

L-' Hodges appointed a subcommittee to consider the issue of
experimental teleconferencing where the defendant has
consented to such: Judge Keenan (Chair), Judge Crow, Mr.
Doar, Mr. Marek, and Professor Saltzburg.

Attached are materials relating to the proposal:
Correspondance from Mr. Quinlan with attached statistical
data from various jurisdictions and proposed language for
changes to both Rules 10 and 43.

It should be noted that at its March 1993 meeting, the
Judicial Conference will be considering a report from the
Committee on Court Administration and Case Management which
recommends that a pilot program be established in the
Eastern District of North Carolina for use of video
technology to conduct competency hearings. (That report

go will appear in the agenda materials in conjunction with a
proposal to permit filing by facsimile).

The Conference's action on the proposed pilot program
may provide assistance in determining what, if any, further
action should be taken on the proposed amendments to RulesK 10 and 43 vis a vis a pilot program for arraignments, etc.

L

L



L'

L

L7'

Frl

K

n-
i-7
L

LE



U.S. Department of Justice

Federal Bureau of Prisons

Office of the Director Washington, DC 20534

October 26, 1992

Li

Honorable William Terrell Hodges
Chairman, Advisory Committee on Criminal Rules
P. 0. Box 1620
Jacksonville, Florida 32201-1620

L, Dear Judge Hodges:

Thank you for including proposed changes to Rules 10 and 43
of the Federal Rules of Criminal Procedure on the agenda of the

L recent meeting of the Advisory Committee on Criminal Rules.
While the committee did not endorse the changes as proposed, it
was encouraging to note the level of interest in the concept and
the willingness of the subcommittee to consider an alternate
proposal. Recognizing that any changes to the Rules of Criminal
Procedure should be taken only after full discussion and careful
deliberation, I appreciate your decision to appoint a
subcommittee to further review the issue. I, along with other
members of the law enforcement community, remain interested in
exploring the concept of using video technology for certain pre-
trial court proceedings.

The Bureau is, of course, available to provide anyL assistance that you deem appropriate to the sub-committee that
will be further studying the issue of video court proceedings.

L Once again, thank you for your assistance and consideration
regarding this matter.

Sincerely,

L J. Michael Quinlan
Director

L

L

L



U.S. Departmentof Justice

Federal Bureau of Prisons

Office of the Director WUashington, DC 20534

L
Honorable William Terrell Hodges
Chairman, Advisory Committee on Criminal Rules
P.O. Box 1620 L
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

As we have discussed previously, I strongly support the
initiative to modify the Federal Rules of Criminal Procedure to
allow for the use of video technology in pre-trial court functions,
such as arraignment. I greatly appreciated the opportunity to come
before the Committee on Criminal Rules at its April meeting to C
underscore the importance of this issue to the Department of LI
Justice and look forward to your additional consideration of this
topic at the October meeting of the Committee in Seattle. 7

L7
Following the decision in Valenzuela-Gonzalez v. United States L

District Court for the District of Arizona, 915 F.2d 1276 (9th Cir.
1990), some doubt was cast on the use of video technology in pre-
trial proceedings. In that case, the Court held that arraignment
by closed circuit television would violate the Federal Rules of
Criminal Procedure because the defendant was not physically present
in court at the arraignment. At present, Rule 10 mandates that
arraignment be conducted in "open court" with the defendant being
called on to plead. In addition, Rule 43 states that the
"defendant shall be present at the arraignment... " Attached are F
proposed amendments to Rules 10 and 43 that would allow for the use
of video technology in connection with pre-trial court proceedings.

It is important to note that the Valenzuela decision did not K
find that the use of video arraignment was prohibited by the
Constitution, but rather by Rules 10 and 43. The Court stated that
the "protection of these rules is broader than the Constitution L
provides." Id. at 1280. It may also be useful to note that Judge
Beezer, who wrote the opinion in Valenzuela, subsequently wrote to
Chief Judge Goodwin of the Ninth Circuit supporting an amendment to
the Rules of Criminal Procedure that would allow for video
arraignment programs such as had been carried out in
Arizona. K

Judges around the country have been extremely supportive of
efforts to utilize video technology for pre-trial proceedings. In



the attached surveys given to 9th and 11th Circuit Judges on this
issue, the overwhelming response was in favor of considering the
use of video technology. In addition, the Bureau of Prisons has
received favorable reactions from Judges in the 1st, 2nd and 11th
Circuits regarding the possible use of this technology for court to
institution linkages in their respective Circuits. A broad

F coalition of law enforcement officials also supports the use of
such technology. Data further suggests that defendants may prefer
the use of video proceedings to the time consuming and
uncomfortable procedures necessary for an in person court
appearance (see attached survey).

The cumbersome process of bringing individuals to court for
pre-trial proceedings is not only taxing on defendants, but on the
entire criminal justice system aswell. Video technology provides
an efficient alternative for our courts, whose resources are
severely stretched by a rapidly increasing number of cases. The
attached statistics obtained'from the Administrative Office of the
United States Courts shows that there is an opportunity to use this
technology in many thousands of cases, thereby decreasing the
burdens faced by courts. The United States Marshals Service also
would benefit and thereby be able to focus more of it's efforts on
court security and other high priority projects.

The benefits to be obtained by the use of this technology
would also flow in several ways to society at large. There would

7 be an immediate benefit to overall public safety. Thousands of
defendants would not have to be' transported to and from courts.
The risks attendant with such transportation are evident to anyone
who follows the news headlines. These benefits would also extend
to law enforcement and judicial personnel, who come into direct
contact with defendants. Security and safety benefits would also
affect the Bureau of Prisons, as an opportunity for large amounts
of contraband materials to enter Bureau institutions would be

L. averted. The public would also receive a benefit due to the
significant costs savings that jurisdictions using video technology
have reported. In this period of financial uncertainty, this wouldL be a welcome corollary benefit of using video technology.

Amending the Federal Rules of Criminal Procedure would not
make the use of video technology mandatory for any jurisdiction.
Rather, this amendment would merely give Judges the discretion to
use this technology if they deemed it appropriate for their courts.

71 This is the same decision that has been made affirmatively by
L numerous state and local courts around the nation (see attached

list). The Bureau of Prisons would be able to provide assistance
in technologically facilitating the application of these procedures
at the federal level. Video linkages between courts and

L institutions would include telephone and facsimile capabilities.
Attorneys would be able to effectively have confidential
communications with their clients through the use of privacy

L switches on phone lines. Due to these safeguards, defendants would
in no way be harmed by lack of access to their attorneys during
pre-trial proceedings.



The use of video technology for pre-trial proceedings r
preserves the rights and dignity of defendants while allowing the
criminal justice system and society to benefit. I and others
throughout the criminal justice community feel certain that this 7
technology can be used to significantly increase the safety and L
efficiency related to managing the burgeoning pre-trial detention
population.

With,', jyour approval, I would very timuch ,like to be bpresent
during the, discussion of ,this ILssue' at your, Committee's meeting and
contribute in any manner that you feel appropriate. Ilamrcertainly 7
willing to offer a statement or presentation of our position
supporting the use of Videov echnology ,forpre-trial proceedings.
Ilhave wIattached la packet of materials relating to this lmatter that
may be ,,helpful, llto members of, yblirjcommittee.', I wouldl, ask your
approval toi f,,If£otyard these materials to memers of,,the Advisory
Committe~elf for their I1 re iew.,1 "1'

Thapkyou for your,-assistancelp his issue. I look forward
to any Lrlep nell'you,,majy have', lto theseillterantosakingwh
you aga in the near, IhUturi.'lheand to spei with

I 4 j, inb h9itncerehley ''

J. MLchael QuQinlan
cDirector

Enclosure , ,,

'r ~~~~~~~~~~~~L:
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VIDEO CONFERENCING FOR SOME PRE-TRIAL PROCEEDINGS

The increasing sophistication of video conferencing technology offers
tL~ a unique and compelling opportunity for all post-arrest components of

the criminal justice system. Currently in use in over 50 state and local
systems (Attachment A), use of this technology to conduct some non-

L trial court functions provides for increased efficiency, savings of tax
dollars, and increased public safety while enhancing respect for

L human dignity and protecting-important rights of the defendant.
Further, surveys conducted with the courts, attorneys, defendants and
detention and transporting officials indicate wide acceptance of the use

L of video conferencing for pre-trial court functions.

ENHANCED EFFICIENCY

Efficiency is enhanced through improved and more precise court
docketing procedures and more timely proceedings. When video
conferencing is available for pre-trial proceedings, court staff can more
effectively determine which defendants are available for proceedings

UV and schedule them for hearings on much shorter notice, as
transportation from the point of detention to the court room is not
required.

For the detaining agency, processing the defendant out of the facility,
along with all other individuals scheduled for appearances that day,
and then processing him -back in at the completion of all hearings is
eliminated. The defendant simply moves from one part of the facility
to the video courtroom within the facility shortly before his scheduled
appearance. In addition, if the court orders release, that release can
be effected much more quickly, as the defendant does not have to wait
for the appearances of all others scheduled that day, return to the
detaining facility, and then be processed out.

7 For the transporting agency, the number of individuals to be
L 'transported is substantially reduced, requiring fewer vehicles and staff
x71 escorts. To give some sense of scope, according to the Administrative

l

L



Offices for the U.S. Courts, during the twelve month period prior to
June 30, 1991, U.S. Magistrate Judges disposed of 51,745 Initial
appearances, 35,699 arraignments, and 8,246 bail reviews (Attachment

B).

With the burgeoning court caseloads and the increasing number of
individuals detained in pre-trial status, efficiency in providing- for initial
appearances, detention hearings, and arraignments is essential to the
criminal justice system. With projections for substantial increases in 4,J

this population, greater efficiency in providing for these pre-trial
functionsvwithout compromise of the rights of the defendant Is F
essential to prevent gridlock of the entire federal criminal justice
system.

SAVINGS OF TAX DOLLARS K
With substantial reductions in the number of individuals who must be
physically transported to court, transporting agencies, particularly the I
U.S. Marshal Service, can expect to conserve valuable staff and fiscal
resources. Similarly, detention agencies should realize some savings
resulting from the reduced number of individuals who must be
processed into and out of the facility each day. As indicated in a 1991
report by the Chairman of the County Wide Criminal Justice l
Coordination Committee in Los Angeles, that jurisdiction saved over
$1 million per year on transportation costs alone using video -

conferencing for some pre-trial court functions. In a much smaller
jurisdiction, Ada, Iowa, over $75,000 were saved through the use of
video conferencing for pre-trial proceedings. This conservation of tax L
dollars represents good public stewardship.

F
ENHANCED PUBLIC SAFETY Li

The most compelling reason for implementation of video conferencing
for pre-trial court functions at the federal level is the resulting increase
in safety to the escorting officials, officers of the court, and the general

2

L



public. Each time an Individual is physically removed from the secure
perimeter of a detention facility, the risks of escape and assault are
dramatically increased. The risks involved in transporting individuals
in pre-trial status are even greater, in that the detention facility and the
transporting officials typically have little background information about
the individual with which to assess potential threats. As a result, the
level of security afforded during transportation may not be adequate,
because of some factor unknown to the transporting agency that could

L dramatically increase the potential threat to transporting officials, court
officials, or the general public. In addition, institution security is

F enhanced when video conferencing is used, as one potential source
for the introduction of contraband into the facility is effectively

C eliminated. One of the tasks of the criminal justice system is to
protect the public, and this mission can be greatly enhanced by
maintaining offenders in a secure setting rather than transporting

i them.

ACCEPTANCE BY COURTS AND DEFENDANTS

Surveys conducted with state and local inmates regarding the use of
video conferencing for pre-trial functions indicates that the vast
majority of those who appeared in court electronically rather than in

person felt that the electronic appearance was just as leffective as
would have been an inr person iappearance ili,(Attachment C). When
given the option of appearing lelectronically or in person, the majority
chose to use video conferencing rather than endure theigrueling
process of processing out of the facility along with a number of others
scheduled for appearances, appearing in front of family and friends in
handcuffs, and spending the entire daywaiting while others completed
their appearances. Defendantl like to appear in cout using, video
conferencing, as this proced ureentais far lessldiscomforltaffrds'all
of the rights and attention oft tIe court thrtin person appearances
receive, and does qnot u requir them ilto applea in public under the
security that in persopjappearanicesi mandate.

F Similar surveys with the Icourts, Attachment D and E) show clear

3
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support for the use of video conferencing for pre-trial court functions.
At the federal level, when asked "In order to preclude the necessity of
moving an inmate to court from prison, would you consider the use of r
interactive video technologies useful for the conduct of some pre-trial
court functions," the vast majority of judges surveyed Indicated
support. At a Sentencing Workshop for the 9th Circuit, 77% of the 7
District Judges and 710 of the Circuit Judges indicated support of
suchf a proposal. At a Sentencing Institute for the 11th Circuit, J73%
of the District Judges land 1000/0 of the Circuit Judges ilndicated-
support'

PROPOSED MODIFCATIONSITO IRULlES

Video conferencing for pre-trial court functions was briefly piloted at K
the federal level in hthree 6cities. However, in Valenzuela-Gonzalez v.
UnitediStates District Cour of Arzona 915 F 2d 1276 (9th Cir. 1990) K
the C rr that t uef vidpot cornferencinig for pre-trial
appeara tolatepo iru s 1 eod ficathre obf the Federal Rules of
Orimln, Prcdre. In;i thi t roe i noclear Conistitutional

sourt wil hav opinldid ia:|ejht beeeceIn a~~O! vricetyuof

did
allow f pconfe cin pr cedures

10 a l ment ~ rc mcinrgQS whnang es to arules
4 re, idan h for the

i id q e~nenI gechnoIogy
purpo~~v ~;hthep

4~~~~~~~~~~~~~~~~~~~L

With ap~prova ofthe p.ro ~e ~o Ifcions to rules 10 and 43, the
courts Will have optionshv aIbliha'a be eixercised in a variety of
Ways. rcdures o ~tek~~o yideo conferencing can be

etbi she d as the cuteirs1 lh§wln those judges who, wish to
use the technolog tod~~t 4rqIrn Its use, by those judgesL
who elect not tp s he1o~p~.Frhr the changes will allow

"jdge to r~a~aete~~ d6cneecing when a clear and

4
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L - compelling threat to the safety of the defendant, the court, or the
general public exists.

V In summary, we believe that the proposed changes in rules 10 and 43
provide the flexibility to the courts, the transporting and detaining
agencies, and the defendants that is essential if the federal criminal
justice system is to continue to operate in the face of rapidly

7 increasing demands. Experience at the state and local levels indicates
that this technology can be implemented with advantages to all
involved and result in substantial savings of tax dollars. Further, the
use of video conferencing for pre-trial court functions can be
implemented in such a manner as to enhance the personal dignity of
the defendant and preserve all of the rights required for these
proceedings.

LU,
U.

L

r
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VIDEO TECHNOLOGY APPLICATIONS IN THE COURTS

18th Judicial District, Kansas
Colorado Springs, Municipal Court, Colorado
Prince George Circuit, Maryland L
Jackson Circuit Court, Florida
12th Judicial Circuit, Florida
Pima County Superior Court, (Tucson) Arizona
North County Municipal Court,'California
Oregon Administrative Office of the Courts
9th Judicial Circuit, Florida
32nd Judicial District, Pennsylvania LJ
Denver County Court, Colorado
San Bernardino County,1 California
Pierc~eCounty District Court,| Washington l
Alaska 'lCourt System
Baton Rouge City, .Court, Louisiana
Stanislaus Cou ty Municipal and Superior Courts, California

Los "Ageles Munilcipal court, California
Howard County, Maryland.
Washoe County,`(Reno)'Nevada
Harris County, (Houston) Texas
Ada County, Idaho
Las Vegas Municipal Court, Nevada
Phoenix, Arizona
Potter County, Texas
7th Judicial District, Utah n

State of Utah, Salt Lake City, Utah
Scott County, Iowa
Kent County, Michigan
Genesee County, Michigan L
Riverside County, California IJ
Macomb County, Michigan
Los Angeles County, Long Beach Municipal Court, California I

Los Angeles County, Criminal Courts (Felony), California'
Los Angeles County, Avalon, Catalina Island, California

Spokane County, Washington
Contra Costa County, California
San Bernardino County, California
Moreno Valley, California
Kitsap County, Washington
Mesa County, Colorado L
Los Angeles County, Glendale, California
District Court of Hawaii
Los Angeles County, Torrance, California
Santa Barbara County, California
State of Utah, District Court, Price, Utah
Ventura County Municipal Court, California.
Scott County District Court, Iowa
15th Judicial Circuit, Michigan
7th Judicial Circuit, (Flint) Michigan
6th Judicial Circuit, Michigan
Wayne County Circuit, Michigan
Dade County (Miami), Florida
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Defendant's Perspective of the court video system

Questionnaire Yes No Unsure
Item N % % %

1. I think that using
L TV limited ability to

argue my case 345 31.6 64.3 4.1

2. There were
questions I wanted
to ask but didn't
because I was on
TV 338 20.1 78.4 1.9

iL 3. I acted or spoke
differently because I
was on TV 349 18.9 79.1 2.1

4. The use of TV
Made me nervous 342 29.2 70.2 6

5. I feel that the
use of TV violated

L my legal rights 342 15.2 79.5 5.3

L - 6. If I wasn't on TV
I would have pled
differently 338 10.7 85.5 3.8

7. I think that using
TV for court
appearances is a
good idea 348 72.1 20.4 7.5

8. I was happy
with my televised
court appearance 344 78.5 19.5 2.0

9. I feel that the
use of TV made myL case go faster 340 84.4 12.1 3.5

L Source: Media Technology and the Courts: The Case of Closed Circuit Video Arraignments in Miami, Florida, W. Clinton Terry,Ill and Ray Surette, Department of Criminal Justice, Florida International University, North Miami, Florida 33181 (1986).
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In order to preclude the necessity of moving an inmate to court
from prison, would you consider the use of interactive video
technologies useful for the conduct of some pre-trial court
function?

9th Circuit

District Judge Circuit Judge

NUMBER OF VOTES 44 7 V
Yes 34 (77.3%) 5 (71.4%)

No 10 (22.7%) 2 (28.6Z)

11th Circuit

District Judge Circuit Judge

NUMBER OF VOTES 35 5

Yes 31 (73.8%) 5 (83.3%)

No 4 -(9.5%) 0 (0.0z) V

LJ
,71
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Amendments to Federal Rules of Criminal Procedure

X }

Rule 10 of the Federal Rules of Criminal Procedure shall beamended to read as follows:

Arraignment shall be conducted in open court and shall consistof reading the indictment or information to the defendant or -stating to the defendant the substance of the charge and callingon the defendant to plead thereto. The defendant shall be givena copy of the indictment or information before being called uponto plead. The use of video teleconferencing technology. wherethe defendant is notephysicallyrsent in court, is consitentwith the requirements of this rule.

Rule 43(a) of the Federal Rules of Criminal Procedure shall beamended to read as follows: 7

(a) Presence Required. The defendant shall be present at thearraignment, at the time of the plea, at every stage of the trialincluding the impaneling of the jury and the return of theverdict, and at the imposition of sentence, except as otherwiseprovided by this rule. During Dre-trial proceedings. the use ofvideo teleconferenc technole defendant is notphysically present in court, is consistent with the presencerequirement of this rule.

L
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AGNDA II-C-3
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: David A. Schlueter, Reporter

RE: Rule 12(b); Proposal from Judge M. Real to Amend
Rule to Cover Entrapment Defense

DATE: March 15, 1993

Judge Manuel L. Real has proposed in the attached
materials that Rule 12(b) be amended to reflect that the
entrapment defense should be raised as a pretrial motion.
If the Committee is interested in pursuing this proposal, I

L can draft the appropriate language for consideration at Fall
1993 meeting.

iL
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UNITED STATES DISTRICT COURT
CHAMBERS OF

JUDGE JOHN F. KEENAN
UNITED STATES COURTHOUSE

FOLEY SQUARE

NEW YORK, N.Y. 10007 -

December 15, 1992

The Honorable William Terrell HodgesL United States District Judge
Middle District of Florida
United States Courthouse
611 North Florida Avenue
Suite 108
Tampa, Florida 33602-4511

Dear Terry:

Chief Judge Manuel L. Real of the Central District of
California has raised an interesting issue which he has asked me
to take up with the Committee. It has been his view for several
years that the matter of entrapment, and whether it properly
should be in the case or not, is something to be decided by the
trial judge, not the jury. Judge Real suggests that the subject
should be raised by way of a pretrial defense motion. This would
require an amendment to Fed. R. Cr. P. 12(b). Following the
filing of the motion an evidentiary hearing would be held by the
trial judge at the end of which it would be decided whether the
Government had improperly entrapped the defendant. If the
decision were yes, the indictment presumably would be dismissed.
If the answer were no, the case would be tried before the jury
without reference to the issue of entrapment.

Judge Real analogizes this to a pretrial motion to
suppress physical evidence or statements, which the judge rules
on before trial. He has supplied me with a memorandum on the
subject written by his former law clerk which I am enclosing. I
believe that he hopes the committee could place this matter on
its agenda for our Spring, 1993 Meeting.

U, Have a wonderful Christmas and a Happy New Year!

Sincerely,

John F. Keenan

JFK:maq
Vw Enclosure

cc: Chief Judge Manuel L. Real



MEMORANDUM
RE: ENTRAPMENT AS AN ISSUE TO BE DECIDED BY THE COURT

TO: JUDGE gEAL

FROM: JOSEPH JACONI

DATE: DECEMBER 16, 1969

The constitutionally-guaranteed 
rights of those accused

of committing crimes have 
come into sharp focus 

in recent

years due to the many noteworthy decisions 
that have emanated

from the United States 
Supreme Court. Although these rights

have been characterized 
as being "ancient", Miranda 

vs. Arizo-

na, 3i4 U.S. 436, 458, 16 L.Ed.2d 694, 86 S.Ct. 1602 (1966),

and eventually as having 
been canonized as constitutional 

pre-

cepts, Ibid., 384 U.S. at 459, it was not until the 1960's

that the citizenry of 
this country generally 

became aware of

the existence of those 
rights, and only then because 

"obvious-

ly guilty" men were being 
set free.

Fortunately, enlightened 
members of the Bar realized 

the

effect of the Supreme Court 
decisions, and recognized 

and

endorsed the goals of~the 
Court. These goals were enunciated 

.

early in this century 
by eminent jurists. 

Justice Holmes, in

,71.Olmstead vs. United States, 
277 U.S. 438, 470, 72 L.Ed. 944, L

48 S.Ct. 564 (1928), delivering a special 
opinion, stated that

'It is desirable that criminals 
should be detected, and 

to that E

end that all available 
evidence should be used. 

It also is

desirable that the government 
should not itself foster 

and pay

for other crimes, when they 
are the means by which the 

evi-L

dence is to be obtained .... 
We have to choose, and for 

my part i



I think it a less evil that some criminals should escape than

that the government should play an ignoble part.' Also in

Olmstead vs. United States, 277 U.S. at 485, Justice Brandeis

C in his dissent stated "If the government becomes a lawbreaker,

it breeds contempt for the law; it invites every man to

become a law unto himself; it invites anarchy. To declare

that in the administration of the criminal law the end justi-

fies the means-- to declare that the government may commit

crimes in order to secure the conviction of a private criminal--

L would bring terrible retribution. Against that pernicious

r doctrine this court should resolutely set its face."

And more recently, Justice Stewart in speaking of the

F
L exclusionary rule, stated for the majority that "The rule is

K calculated to prevent, not to repair. Its purpose is to

deter-- to compel respect for the constitutional guaranty in

fr
the only effectively available way-- by removing the incentive

to disregard it." Elkins vs. United States, 364 U.S. 206, 217,

LI 4 L.Ed.2d 1669, 80 S.Ct. 1437 (1960). Justice Clark, speaking

for the majority in Mapp vs. Ohio, 367 U.S. 643, 659, 6 L.Ed.2d

1081, 81 S.Ct. 1684 (1961), stated that "Nothing can destroy

a government more quickly than its failure to observe its own

laws, or worse, its disregard of the charter of its own exis-

tence."

The courts themselves have thus been called upon by the

Supreme Court to preserve the integrity of the administration

of justice. If the evidence employed to convict an accused

person has been illegally obtained, it is the courts and the

-2-



integrity of those courts which necessarily must suffer.

Therefore, the duty to preserve this integrity is placed in

the hands of the trial judge. The courts have been thrust

into a protective role in order to safeguard the conduct of C

the proceedings before them and to thereupon guarantee that

the constitutional rights of the accused have not been trans-

gressed.

One particular mode of police conduct, however, has

heretofore escaped categorization as a possible infringement

on the constitutional rights of the accused and has been left }<l

to regulation by laymen. The defense of entrapment has been r
decided by the Supreme Court to be an issue best left to the

province of the jury, and its existence has been explained as L
being a product of statutory interpretation. Sorrells vs.

United States, 287-U.S. 435, 77 L.Ed. 413, 53 S.Ct. 210 (1932);

Sherman vs. United States, 356 U.S. 369, 2 L.Ed.2d 848, 78 S.Ct.

819 (1958); Masciale vs. United States, 356 U.S. 386, 2 L.Ed.2d

859, 78 S.Ct. 827, reh. den. 357 U.S. 933, 2 L.Ed.2d 1375, 78

S.Ct. 1367 (1958). The Court in Sorrells held that it was not

the intention of Congress to punish otherwise innocent persons

for the commission of acts instigated by government officials, r
notwithstanding the fact that the acts performed by the defen-

dant constituted a crime. 287 U.S. at 448. The Court in

Sherman commented that this holding in Sorrells "firmly recog-

nized the defense of entrapment in the federal courts." 356

U.S. at 372.

It is thought here that the rationale embodied in the major-

-3- 6



ity opinions in the Sorrells, Sherman and Masciale Cases

clearly overlooks the reasoning of the Court in its dealings

with the exclusionary rule and with the supervisory power.

It is readily apparent that the type of police conduct which

is proscribed in Escobedo, Miranda, Wade, Mapp, Elkins or in

L, any of the other leading decisions in this area is analogous

r~ to that conduct which is found to be opprobrious when entrap-
ment is successful as a defense. Yet the Court in Sorrells,

Sherman and Masciale rejected the contentions of the minority,

led variously by Justices Roberts and Frankfurter, and left

entrapment as an issue to be decided by the jury. But again

it is readily apparent that the proper party on which to

place the responsibility of protecting the integrity of the

l administration of justice is the trial judge and not the jury.

As Mr. Justice Roberts convincingly urged in the
Sorrells Case, such a judgment, aimed at blocking

L off areas of impermissible police conduct, is
appropriate for the court and not the jury. 'The
protection of its own functions and the preserva-
tion of the purity of its own temple belongs only
to the court. It is the province of the court
and of the court alone to protect itself and the
government from such prostitution of the criminal
law. The violation of the principles of justice
by the entrapment of the unwary into crime should
be dealt with by the court no matter by whom or
at what stage of the proceedings the facts are
brought to its attention.' 287 U.S. at 457 (sep-
arate opinion). Equally important is the consid-
eration that a jury verdict, although it may set-
tle the issue of entrapment in the particular case,
cannot give significant guidance for official con-
duct for the future. Only the court, through the
gradual evolution of explicit standards in accumu-
lated precedents, can do this with the degree of
certainty that the wise administration of criminal
justice demands.

V Sherman vs. United States, supra, 356 U.S. at 385 (dissenting

-4-



opinion of Justice Frankfurter). See also McNabb vs. United

States, 318 U.S. 332, 340, 87 L.Ed. 819, 63 S.Ct. 608 (1943);

Mallory vs. United States, 354 U.S. 449, 1 L.Ed.2d 1479,

77 S.Ct. 1356 (1957); and Rules 5(a) and 41(e), Federal Rules C

of Criminal Procedure.

This responsibility would more adequately be borne by C

the trial judge rather than by the jury since the judge,

drawing from his expertise and experience, would be less apt

to be swayed. in his judgment of the police conductthan would

the jury, by the introduction of evidence of the defendant's

character or of his prior convictions. In his dissent in the F
Sherman Case, Justice Frankfurter commented on the prejudice

that would result to the defendant with prior convictions who

raises the defense of entrapment. C

The defendant must either forego the claim of
entrapment or run the substantial risk that, in
spite of instructions, the jury will allow a
criminal record or bad reputation to weigh in -- I

its determination of guilt of the specific
offense of which he stands charged. Furthermore,
a test that looks to the character and predispose-
tion of the defendant rather than the conduct of
the police loses sight of the underlying reasons r
for the defense of entrapment.

356 U.S. at-382. And in speaking of the federal supervisory

power, the Court in Nardone vs. United States, 308 U.S. 338,

342, 84 L.Ed. 307, 60 S.Ct. 266 (1939) stated that,

The civilized conduct of criminal trials cannot
be confined within mechanical rules. It neces-
sarily demands the authority of limited discretion
entrusted to the judge presiding in federal trials,
including a well-established range of judicial
discretion, subject to appropriate review on appeal, L
in ruling upon preliminary questions of fact.
Such a system as ours must, within the limits here

a_ system as oursmu



indicated, rely on the learning, good sense, fair-
ness and courage of federal trial judges.

What would therefore result if the issue of entrapment is kept
E,

from the province of the jury would be a more perceptive exam-

ination of police conduct at has allegedly exceeded reasonable

limits. What would also result would be the formulation of

Lo standards, emanating from the trial courts, by which the police

could gauge and limit their conduct. This process of gauging

and limitation would be compelled to be effective,, since the

l prosecution would no longer be guaranteed of reaching the

, jury and of having those twelve persons determine if the

police acted unreasonably-- a determination frequently colored

by evidence that the defendant erred previously, and a determin-

ation that is urged to draw the conclusion from that evidence

that he has erred once again.

It is submitted that the constitutional basis for the

defense of entrapment lies with the Due Process Clause of the

Fifth and Fourteenth Amendments. The conduct of the police,

when exceeding those limits which serve merely to afford an

opportunity to commit a crime to one predisposed to commit that

C crime, and which thus tends to initiate the commission of that

crime in the mind of the innocent, violates that sense of

decency and fair play which the Due Process Clause guarantees.

Bolling vs. Sharpe, 347 U.S. 497, 98 L.Ed. 884, 74 S.Ct. 693

L (1954); Howard vs. United States, 372 F.2d 294 (9th Cir., 1967).

S See also Rochin vs. California, 342 U.S. 165, 96 L.Ed. 183,

72 S.Ct. 205 (1952); Lorraine vs. United States, 396 F.2d 335, 339

~~~~~~~~-6



(9th Cir., 1968); Nolen vs. Wilson, 372 F.2d 15, 17 (9th Cir., C

1967). In the Rochin Case the Court stated that

Regard for the requirements of the Due Process
Clause I inescapably imposes upon this Court an
exercise of judgment upon the whole course of I7
the proceedings (resulting in ,,a conviction) in
order to ascertain whether they offend those canons L
of decency and, fairness which express the notions
of justice of English-speaking peoples even to-
ward those,icharged with the mostt heinousi offenses.'
Malinski, vs. New York, 324 U.S. at 416, 417, 89
L.Ed. 1Q391, 65 S.Ct. 781. i These standards of,
justice are not formulated anywhere as though L;
they were, specifics.!,HI[l, Du:e proceiiss ,,,of ,S,,lawp, its a
summarized constitutional guarantee of respect
for those persjpnaLiimmunitie5 WOhich, as Mr Justice
Cardozo twice wrote for the Court ar tso rooted
in the traditilo~is andfllcon~ ciex HiP9 u peol
as to be ran3ed as fdaenl, Snyder vs. Mass-
achusetts,#29l US. 917,il05jl78 LEd., 674, 677,
54 S.Ct. 330, 90 A.L.R 575, or are implicit
in the, concep of or derdliberty~.', P1alko, vs.,
Connecticut, 302 U.S. 319, 325,82 L.Ed. 288, 292,
58 S.Ct. Jt,149 '

342 U.S. at 169. And in the same case the Court further stated

that "It has long ceased to be true that due process of law P

is heedless of the means by which otherwise relevant and cred-

ible evidence is obtained." 342 U.S. at 172. It therefore

follows that the trial judge and not the jury should be called

upon to safeguard~the constitutional right of the accused to

be free from being "trapped" into the commission of a crime

actually planned and initiated by the police.

In conclusion, comment is directed to the role that the

jury will play now that the issue of entrapment has been taken

from their hands. This role remains important only in those J

cases where entrapment is found not to have existed as a matter

of law, for this is the only situation in which the case will L

-7-C



reach the jury. In the usual case, entrapment is raised as

one of several defenses of the defendant who has pleaded not

L guilty to the offense charged. (See Sorrells vs. United

r States, supra, 287 U.S. 435, 452). If the trial judge finds

no entrapment to have existed, the case thereupon proceeds

before the jury with one less issue being contested. In the

unusual case, where entrapment is raised as the sole defense,

the jury would be called upon to determine whether or not

8 the defendant committed the acts which constituted the crime--

acts which he necessarily admitted performing by raising the

defense of entrapment. This apparent paradox, however, finds

a direct analogy with those cases in which the admissability

L of an allegedly coerced confession is in issue: if the trial

judge finds as a matter of law that the confession was not

coerced, the jury is then called upon to determine if the

defendant committed the acts which constitute the crime, and

of course, the confession is admissable as evidence against him.

to See Culombe vs. Connecticut, 367 U.S. 568, 6 L.Ed.2d 1037,

Crl 81 S.Ct. 1860 (1961); Miranda vs. Arizona, 384 U.S. 436, 16
L

L.Ed.2d 694, 86 S.Ct. 1602 (1966).

r
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AGENDA II-C-4
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 16(a)(1); Proposed Addition of Provision
Governing Disclosure of Government Witnesses

DATE: March 15, 1993

At its meeting in October 1992, the Committee discussed
again the issue of amending Rule 16 to require the
Government to disclose to the defense the names of its

7 witnesses (Minutes, pp. 6-7). Following discussion of the
Lo issue, Professor Saltzburg and Mr. Bill Wilson agreed to

work on suggested language to accomplish that change.

Attached is a copy of their cooperative efforts.
Please note that I have taken the liberty of changing the
new paragraph from (E) to (F). The Supreme Court is
currently considering a proposed amendment to Rule 16 -- the
addition of Rule 16(a)(1)(A) which deals with disclosure of
experts, etc.

This item will be on the agenda for the April meeting.

I
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GEORGE WASHINGTON UNIVERSITY
NATIONAL LAW CENTER
720 20th St., N.W.

Washington, D.C. 20052

February 10, 1993

The Honorable Terrell Hodges
United States District Judge
U.S. Courthouse
Suite 512
311 West Monroe Street
Jacksonville, FL 32202

Re: Agenda for Criminal Rules Committee

Dear Judge Hodges:

As I agreed to do at the last meeting of the Criminal Rules
Committee, I served as the drafter for Bill Wilson, as he worked to
propose an amendment to Fed. R. Crim. P. 16. He is now satisfied
with the draft that we have. Thus, at his request, I forward his
proposal to you with the request that we make this an important
issue On the agenda in April. For what it is worth, I think that
the proposal is workable and makes an important first step toward
discovery reform without compromising any legitimate prosecutorial
interest.

I trust that you are well, and I look forward to seeing you in
just two months.

Sincerely,

Stephen A. Saltzburg
Howrey Professor of Trial Advocacy,
Litigation and Professional Responsibility

cc: Wm. Wilson



Proposed Amendment to Fed. R. Crim. P.. 16 (a) (1)

ADD THE FOLLOWING SUBSECTION:

STATEMENTS OF WITNESSES. Upon request of the defendant, a
made no later than four (4) weeks prior to trial, the government,

no later than one (1) week before trial, (i) must disclose to the

defendant the names of prospective government witnesses and make 7

available for copying any statements of these witnesses as defined

in Rule 26.2 (f), and (ii) with respect to any statements which the

government intends to offer pursuant to Fed. R. Evid. -801

(d)(2)(E), must disclose to the defendant and make available for K
copying statements as defined in Rule 26.2 and a summary of the

substance of any other such statements, provided that the

information covered by this subdivision is within the possession, K
custody, or control of the government, the existence of which is K
known, or by the exercise of due diligence may become known, to the

attorney for the government. In the event, however, that the 7
government has a good faith belief that pretrial disclosure of some

or all of this information will pose a threat to the safety of

witnesses or of obstruction of justice, the attorney for the 7

government may submit to the Court ex parte and under seal all

names, statements and summaries covered by this subdivision with a Cl

statement setting forth the reasons why the government believes in

good faith that the evidence cannot be safely disclosed prior to -
trial. The Court must keep any ex Parte submission by the

government under seal until the conclusion of the trial at which L

time the Court must make the portions of the submission that are 7

1 C



relevant to the testimony of any government witness or to

statements admitted pursuant to Fed. R. Evid. 801 (d)(2)(E) a part

of the public record. The Court may review whether the government

E failed to comply with this subdivision by failing either to

disclose names, statements or summaries to the defendant or to

submit them to the Court ex Rarte and under seal, but the Court may

not review the sufficiency of the reasons provided in an ex parte

L submission by the government under seal.

C AMEND SUBSECTION (a) (2) AS FOLLOWS:

(2) Information Not Subject to Disclosure. Ex ept as provided

i in paragraphs (A), (B), [and] (D)_ ag. (E), of subdivision (a)(1),
L ~~~~~~~A

this rule does not authorize the discovery of inspection of

reports, memoranda, or other internal government documents made by

the attorney for the government or other government agents in

connection with the investigation or prosecution of the case[,].

[or of statements made by government witnesses or prospective

government witnesses excepts as provided in 18 u.S.C. }3500.]

Advisory Committee's Note

No subject has engendered more controversy in the Advisory
L Committee over many years than discovery. In 1974, the Supreme

Court approved an amendment to Rule 16 that would have provided a
defendant with names of witnesses, subject to the government's
right to seek a protective order. But, Congress refused to approve

L the rule in the face of massive opposition by United States
Attorneys throughout the country. In recent years, proposals have
been made to the Advisory Committee to reconsider the rule approvedL by the Supreme Court. The opposition of the Department of Justice
has remained constant, however, as it argued to the Committee that
the threats of harm to witnesses and obstruction of justice have
increased over the years as the penalties have risen for narcotics
offenses, continuing criminal enterprises and other crimes.

The Advisory Committee shares this concern for the safety of
witnesses. It also is concerned, however, with the practical

2



hardships defendants face in attempting to prepare for trial a
without adequate discovery. The Committee notes that the Federal
Rules of Criminal Procedure already recognize the importance of
discovery in situations in which the government might be unfairly
surprised or disadvantaged without it -- e.c., Rule 12.1, Notice of
Alibi; Rule 12.2, Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition; and Rule' 12.3,1 Notice of Defense
Based Upon Public Authority. The arguments against similar
discovery for defendants are unpersuasive and ignore the l, fact that
the defendant is presumed innocent and therefore is presumptively
as much 'in ne~ed ,,of information lPljadequate to avoid surprise s is the
government. The fact that the government bears the burden of
provingq, lal elements beyond a reasonable d~oubt isnotll an argument
for denying a defendant adequate means for responding to government
evidence in order to show that a rieasonable doubt exists.

The Advisory Committee considered several different approaches
to discovery on behalf of a defendant. In the end, it adopted a
middle ground between complete disclosure and the existing Rule 16.
Essentially, the Committee proposes that the government must
disclose , names, of' witnesses and their, statements as well as
recorded statements or a summary in lieu thereof of statements by
alleged, coconspirators unless the government submits, ex parte and
under seal, to the Court written reasons why some or all of this n
evidence cannot safely be disclosed.,' This approach adopts an
approach of presumptive disclosure that is used in a number of
United States IAttorneys offices. "it recognizes the importance of
discovery in all cases, but protects witnesses and evidence when F
the government has a goodiilfait#h basis for felaring for the safety of
either.

The requirement that the defendant request discovery under L

this subdivision at least four weeks prior to trial assures that
the government will have sufficient time to respond to a defense 7
request for discovery and that last minute discovery requests, L
which can serve to delay trials or disrupt the government's
preparation for trial, will be, foreclosed. The provision that the
government need not provide the discovery required by the amendment L
until one week before trial should eliminate some concern about the
safety of witnesses and some fears about possible obstruction of
justice. But, this provision effectively makes reciprocal
discovery impossible. A defendant cannot reasonably be expected to
provide names of witnesses or, statements until the defense has an
opportunity to examine the names of witnesses, their statements and
the summaries of coconspirator statements which the government will
provide. 'Since the government need not disclose ,until one week
before trial, the defense will need thef week to prepare for the
government's case and cannot reasonably be expected to announce the
names of witnesses or to disclose their statements before the trial
begins. Although the absence of reciprocity may appear at first
blush to lack symmetry, the Advisory Committee believes that the
amendment in fact will promote symmetry in, the rules. The L

3 F



L

government already receives notification pursuant to Rules 12.1,
12.2 and 12.3 with respect to the defenses that would otherwise
pose a risk of surprise, and the government has the exclusive right
to offer statements under Fed. R. Evid. 801 (d)(2)(E). In
providing for enhanced discovery for the defense, the Advisory

r Committee believes that the danger of unfair surprise to the
} defense will be reduced in many cases and that trials in these
Lit cases will be fairer.

The Advisory Committee regards this amendment to Rule 16 as a
L reasonable step forward and as a rule which must be carefully

monitored. The Advisory Committee does not preclude a further
amendment to Rule 16 to deal with problems that might arise or to
recognize the invalidity of one or more of the four assumptions
upon which the amendment rests. The four assumptions are the
following: (1) the government will act in good faith, and there
will be cases in which the government will have a good faith belief
as to danger without "hard" evidence to prove the actual existence
of danger; (2) in many cases judges will not be in a better
position than the government to gauge potential danger to
witnesses; (3) post-trial litigation as to the sufficiency of
government reasons in every case of an ex Parte submission under
seal would result in an unacceptable drain on judicial resources;
and (4) post-trial disclosure of the relevant portions of the
government's submission will permit defense lawyers and the
judiciary to assess the extent to which the government is avoiding
discovery and the legitimacy of the reasons proffered by the

L government.

In requiring that relevant portions ot an ex parte submission
l by the government be kept under seal only until a trial ends and

then made public, the Advisory Committee intends to provide a
mechanism for scrutiny by the judiciary, defendants and their
counsel, and the public of the number and type of instances in
which the government professes to be concerned for the safety of
witnesses or evidence. The Advisory Committee provides in its
amended rule that the Court may not review the sufficiency of the

L reasons provided by the government in any given case; it may only
review whether the government either provided the defendant with
the required discovery or made the required submission. TheF Committee's intent is to assure that in camera submissions under
seal do not become a subject of satellite litigation in every case
in which they are made. It is true that the amendment provides an
opportunity for the government to keep secret the information
covered by subdivision (E) even though it lacks a good reason for
doing so in an individual case. The Advisory Committee recognizes
this possibility but is not prepared to believe that government bad
faith is certain to be a problem. The Committee is certain,
however, that it would require an investment of vast judicial
resources to permit post-trial review of all submissions. Thus,

7 the amendment provides for no review of government submissions in
L individual cases. No defendant will be worse off under the amended

4
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rule than under the current version of Rule 16, since the current

version of Rule 16 allows the government to keep secret the

information covered by the amendedrule, whether, or not it has a

good faith reason for doing 'so in any individual case. Moreover,

this Note establishes that the Advisory Committee has not precluded

a furtheramendment to Rule 16 to deal with future problems.

LI
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AGENDA II-C-5
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 24(b); Proposal to Save Court Costs by
Reducing the Number of Peremptory Challenges

DATE: March 12, 1993

For your information, I am attaching letters concerning
a proposal to save court expense by reducing the number of
peremptory challenges under Rule 24(b). The Advisory
Committee's proposal to do so was unanimously rejected by
the Standing Committee at its February 1991 meeting -- after
publication and public comment. If any member is interested
in reviewing the large amount of materials generated by that
proposal in 1990-1991, I will be happy to make copies
available.

On a related matter, the attached letters also indicate
that Senator Heflin will again introduce his bills limiting
judge-conducted voir dire in federal courts.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
is, OF THE

JUDICIAL CONFERENCE OF THE UNITED STATESK WASHINGTON, D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

PETER G. MCCABE APPELLATE RULES~' PETER G. M~CCABE
SECRETARY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
December 21, 1992 CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

Honorable Maurice M. Paul
United States District Court

r United States Courthouse
L 110 East Park Avenue

Tallahassee, Florida 32301

Dear Judge Paul:
L

I have received a copy of your response to the request of
the Executive Committee's chairman, Chief Judge John F. Gerry,K for suggested cost-saving measures. Among your suggestions, you
recommend that the number of peremptory challenges authorizedK under Rule 24(b) of the Federal Rules of Criminal Procedure be
reduced.

I have forwarded your letter to the chairman of the Advisory
Committee on Criminal Rules for the committee's consideration.L

We appreciate your interest in the rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
Professor David SchlueterKR William Wilson
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
. 2' OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULESPETER G. McCABE

SECRETARY 
SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGESDecember 21, 1992 CRIMINAL RULES

EDWARD LEAVYJames R. Rosenbaum, Clerk BANKRUPTCY RULES
United States District Court
200 U.S. Courthouse
107 E. Walnut Street7 Des Moines, Iowa 50309-2084

Dear Mr. Rosenbaum:

I have received a copy of your letter to Director L. RalphMecham on suggested cost-saving measures for the judiciary.
Among your suggestions, you recommend that the number of
peremptory challenges authorized under Rule 24(b) of the Federal
Rules of Criminal Procedure be reduced.

I have forwarded your letter to the chairman of the AdvisoryK Committee on Criminal Rules for the committee's consideration.

We appreciate your interest in the rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
Professor David Schlueter
William Wilson
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
L WASHINGTON, D.C. 20544

7 ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEESL CHAIRMAN KENNETH F. RIPPLE

PETER G. McCABE APPELLATE RULES
SECRETARY SAM C. POINTER, JR.L January 5, 1993CILRUE

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVYL BANKRUPTCY RULES

L Mr. Robert E. Feidler
Office of Legislative & Public Affairs
Administrative Office of the

L; United States Courts
Washington, DC 20544

Dear Mr. Feidler:

The Advisory Committee on the Federal Rules of Criminal Procedure has, from time
to time, considered suggested amendments to Rule 24(b) of the Federal Rules of Criminal

L Procedure reducing and equalizing the number of peremptory challenges available to the parties
in selecting a jury in a criminal case. Because of renewed suggestions from some members of
the judiciary, this subject will be on the Advisory Committee's agenda and will be debated
again at our spring meeting.

Inevitably, any discussion of a possible amendment to Rule 24(b) also turns the attention
as of the debaters to Rule 24(a) and the question of how the voir dire examination is conducted,

i.e., should the lawyers be given a right to participate directly in such examination. I am7 aware, of course, that this issue has been the subject of legislation proposed from time to time
during the last several sessions of Congress by Senator Heflin. As April approaches, I would
appreciate any information you might supply concerning current congressional activity on that
score in order that I might inform the members of the Advisory Committee when we reach the
matter of Rule 24(b).

Thank you in advance for your consideration and attention.

Very truly yours,

Wm. Terrell Hodges
C: Mr. David N. Adair, Jr.

Professor David A. Schlueter
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L. RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS ROBERT E. FEIDLER

LEGISLATIVE AND PUBLIC
JAMES E. MACKUN, JR. AFFAIRS OFFICER
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

February 1, 1993

Honorable William Terrell Hodges
United States District Court
Suite 108
Tampa, Florida 33602-4511

Dear Judge Hodges:

Bob Feidler asked me to respond to your letter of January 5,
regarding the prospects in the 103rd Congress for legislation
dealing with the way voir dire is conducted. As you noted
Senator Heflin has been the proponent of such legislation in the
past.

I spoke with Matt Pappas, Counsel to Senator Heflin on the
Committee on Courts and Administrative Practice, yesterday and he
indicated that Senator Heflin would reintroduce his two voir dire
bills sometime in the 103rd Congress. It did not sound like the
bills would be introduced immediately. As soon as they are
introduced I will let you know.

Please feel free to call me if you have any questions
regarding the prospects for this legislation.

Siy~ely,
S, 1

E. White
Deputy Legislative and
Public Affairs Officer

cc: Mr. Robert Feidler
\ Mr. David Adair, Jr.
\Professor A. Schlueter

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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AGENDA II-C-6
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: DOJ Proposal to Amend Rule 43(b) to Permit Court
to Sentence an Absent Defendant

DATE: March 12, 1993

Attached are materials relating to a proposal from the
Department of Justice suggesting an amendment to Rule 43(b).
The amendment would provide for in absentia sentencing. The
initial proposal was included in a July 1992 letter from Mr.
Robert S. Mueller, III to Judge Hodges which is attached.

The Committee discussed the proposal at its Seattle
meeting last Octboer but deferred action pending the outcome
of several cases before the Supreme Court: Crosby v. United
States and Ortega-Rodriguez v. United States. Those cases
have now been decided (the latter case on March 8th) and the
Justice Department has asked the Committee to again consider
an amendment.

Copies of the two opinions () and correspondence
concerning the amendment are attached. Please note that Mr.
Roger Pauley included proposed language for an amendment in
his letter of March 3, 1993 to Judge Hodges.
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U. S. Department of Justice

iCrminal Division

WashintVon, D.C 20530

L March 3, 1993

Honorable William Terrell Hodges
ChairmanL Advisory Committee on Criminal Rules

- P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I am writing in regard to the agenda for the upcoming April
L meeting of the Advisory Committee on Criminal Rules and in

particular the Department's prior proposal to amend Rule 43 to
permit sentencing of a fugitive defendant. As you may recall,
after some discussion at the last meeting the Committee deter-
mined to defer consideration of this proposal until after the
Supreme Court rules on a pending case (Orteaa-Rodriauez v. United

r States, No. 91-7749), which involves the question whether a court
of appeals has authority to dismiss the appeal of a defendant who
flees following his conviction.

As of this date, the Court has not decided Ortega-Rodriguez.
However, since the case was argued on December 7, 1992, there is

7 a reasonable chance the Court could render a decision before the
L Committee's April meeting. Because I recognize that the written
Lo agenda and materials for the April meeting must be prepared and

disseminated significantly in advance thereof, I request that you
include in it the Rule 43 issue, contingent upon the Supreme

LJ Court's having issued an opinion in OrteQa-Rodriguez. Given the
length of time involved in the Rule-making process, I am reluc-
tant to postpone the Rule 43 matter to the next meeting, assuming
the Court were to decide Ortega-Rodriguez a week or two before
the April meeting date. All the Committee members (except the
new ones) are already familiar with the proposal (and it is in
any event not unusually complicated) so placingit on the agenda
on a contingency basis shouldnot.pose an undue, burden.

With respect to the proposal itself, Judge Jensen at the
last meeting expressed the view that the amendment as then
drafted by the Department might be subject to the unintended
interpretation that it would only apply to a defendant who

L
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absented himself during trial and not to one who was present m

throughout the trial and only became a fugitive after verdict. L
To remedy this potential flaw, I have redrafted the amend-

ment. The new formulation, which hopefully accomplishes the
original goal in an unambiguous manner, is as follows: L io

(b) Continued Presence Not Required. The further progress
of the trial to and including the return of the verdict, and the

imposition of sentence,-shall not be prevented and the defendant La
shall be considered to have waived the right to be present
whenever a defendant, initially present at trial,

(1) [same except "or" at the end is deleted]

(2) in a non-capital case. is voluntarily absent at the K
imposition of sentence. or

(3? [same as existing (2)].

Sincerely,

Ro er A. Pauley, DI ector
Office of Legislcaion

cc: Professor David Schlueter

FLJF

1 On a separate, quasi-technical note, in looking again at 7
Rule 43 I observed that subdivision (c) states that a "corpora-
tion" may appear for all purposes through counsel. Presumably,
the word "corporation", should be broadened to include any

entity, i.e., an "organization" as defined in 18 U.S.C. 18. The

Committee recently adopted a similar amendment to Rule 16(a),
which is pending. F



U. S. Department of Justice

Criminal Division

L. _

Washingwn, D.C 20530

March 9, 1993

L
Honorable William Terrell Hodges
Chairman

L Advisory Committee on Criminal Rules
P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

After seeing you yesterday at the Judges Working Group
meeting, I returned to my office to find that the Supreme Court
had, that day, decided Ortega-Rodriguez v. United States
(No. 91-7749), the case for which the Advisory Committee
postponed consideration of the Department of Justice's proposal
to amend Rule 43, F.R. Crim.P., to allow sentencing of fugitive
defendants at the last meeting. Accordingly, it is now appropri-
ate to include the Rule 43 matter on the April 22, 1993, agenda
of the Committee.

7 To the extent that Orteqa-Rodriauez is relevant to the
L merits of the Department's proposal, it clearly supports the

suggested change. The Court held, 5-4, that a defendant who
flees before invoking the appellate process can not automatically

L be subject to a rule causing that defendant to forfeit his
appellate right. However, the Court majority noted circumstances
in which, even in these circumstances, the defendant's flightL could result in his loss of the right to appeal. Moreover, the
majority reaffirmed prior holdings that a defendant who flees
after having taken an appeal does permanently lose the right to

C have his appeal considered.1 The dissenting justices would have
applied that rule also to the situation at bar, where the
defendant fled before an appeal was filed. Interestingly, the
facts in Ortega-Rodriauez involved an initial sentencing of the
defendant in absentia after his flight, a factor which the Court
noted but of whose propriety it expressed no view. See

7 footnote 9.

lOur proposal, of course, only concerns the right to be
present at sentencing; under Ortega-Rodriauez, it might be
permissible to go further and deny a fugitive defendant even the
opportunity through counsel to participate in the sentencing
process.

7v
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I am enclosing a copy of the opinion for your convenience
and look forward to seeing you and the other Committee members on

April 22.

Sincerely,

Roger A. Pauley ector
Office of Legislation
Criminal Division H

Enclosure

cc: Professor David Schlueter L
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience Or the reader.
See United States v. Detroit Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

ORTEGA-RODRIGUEZ v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No.91-7749. Argued December 7, 1992-Decided March 8, 1993
L In United States v. Holmes, 680 F. 2d 1372, 1373, the Court of Appeals

held that "a defendant who flees after conviction, but before
sentencing, waives his right to appeal from the conviction unless he
can establish that his absence was due to matters completely beyond
his control." Relying on that authority, and without further
explanation, the court issued a per curiam order dismissing the
appeal of petitioner, who failed to appear for sentencing following his
conviction on federal narcotics charges, but was recaptured before he
filed his appeal.

Held: When a defendant's flight and recapture occur before appeal, the
defendant's former fugitive status may well lack the kind of

A, connection to the appellate process that would justify an appellate
sanction of dismissal. Pp. 5-18.

(a) This Court's settled rule that dismissal is an appropriateF sanction when a convicted defendant is a fugitive during 'the ongoing
appellate process," see Estelle v. Dorrough, 420 U. S. 534, 542, n. 11,
is amply supported by a number of justifications, including concerns
about the enforceability of the appellate court's judgment against the
fugitive, see, e-g., Smith v. United States, 94 U. S. 97; the belief that
flight diientitles the fugitive to relief, see Molinaro v. New Jersey,
396 U. S. 365, 366; the desire to promote the "efficient . . . operation"

7 of the appellate process and to protect the "dignitty]" of the appellateL court, see Estelle, 420 U. S., at 537; and the view that the threat of
dismissal deters escapes, see ibid. Pp. 5-8.

r (b) The foregoing rationales do not support a rule of dismissal forI all appeals filed by former fugitives who are returned to custody
before they invoke the jurisdiction of the appellate tribunal. These
justifications all assume some connection between the defendant's

Ll l
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Syllabus

fugitive status and the appellate process, sufficient to make an
appellate sanction a reasonable response. When both flight and
recapture occur while a case is pending before the district court, the
justifications are necessarily attenuated and often will not apply.
Pp. 8-15.

(c) This Court does not hold that a court of appeals is entirely
without authority to dismiss an appeal because of fugitive status
predating the appeal, since it is possible that some actions by a
defendant, though they occur while his case is before the district
court, might have an impact on the appellate process sufficient to
warrant an appellate sanction. As this case reaches the Court,
however, there is no indication in the record that the Court of
Appeals made such, a judgment under the standard here announced.
Application of the Holmes rule, as formulated by the lower court thus
far, does not, require the kind ,of connection between fugitivity and
the appellate process that is necessary; instead it may rest on
nothing more, than the faulty ,premise that any act of judicial
defiance, whlether or ,not it affects the appellate process, is punishable
by appellate dismissal. Pp. 15L18. i

Vacated and remanded. '

STEVENS, J., delivered the opinion of the Court, in which BLACKMUN,
SCALIA, KENNEDY, and SOUTER, JJ., joined. REHNQUIST, C.,J., Ifiled a
dissenting opinion, in whichWHITE, Q'CONNOR, rand THOMAS, JJ.,
joined.,

Li

I

UJ

Ki



NOTICE: This opinion is subject to formal revision before publication in the
prelimlnary pnnt of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash.
ington, D.C. 20543, of any typographical orother formal eroe inorderthat
corrections may be made before the preliminary print goes to preas.
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JUSTICE STEVENS delivered the opinion of the Court.
In United States v. Holmes, 680 F. 2d 1372, 1373

(1982), cert. denied, 460 U. S. 1015 (1983), the Court of
Appeals for the Eleventh Circuit held that "a defendant
who flees after conviction, bu before sentencing, waives
his right to appeal from the conviction unless he can
establish that his absence was due to matters completely
beyond his control." Relying on that authority, and
without further explanation, the court dismissed
petitioner's appeal.' Because we have not previously
considered whether a defendant may be deemed to forfeit
his right to appeal by fleeing while his case ismpending in
the district court, though he is' recaptured before sentenc-
ing and appeal, we granted certiorari. 504 U. S.
(1992).

ffi ~~~~~I
In the early evening of November 7, 1988, a Customs

'The Court of Appeals order merely stated that the Government's
"motion to dismiss is GRANTED," without actually citing Holmes. App.
78. Because the Government's motion to dismiss, id., at 68-71, relied
entirely on Holmes and on United States v. London, 723 F. 2d 1538 (CA
11), cert. denied, 467 U. S. 1228 (1984), which followed Holmes, we
construe the Court of Appeals order as a routine application of the
Holmes rule.
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Service pilot was patrolling the Cay Sal Bank area,
located midway, between Cuba and the Florida Keys.
Approximately 30 miles southwest of Cay Sal, the pilot
observed a low-flying aircraft circling over a white boat Ls

and dropping bales. The boat, described by the pilot as
40 to 50 feet in length, Was circling with the plane and
retrieving the bales from the water as they dropped.
Because the Customs Service plane was flying at an

altitude of 2,500 feet, and visibility was less, than optimal,

the pilot was unable to identify the name of the boat.
United States v. Mieres-Borges,,,919 F. 2d 652, 654-655
(CA11 1990), cert.'denied, 499 U. S. (1991); Report r

and Recommendation in United ,States ,v. Ortega-Rodriguez,
No. 88-10035-CR-KING (SD Fla., Feb. 23, 1989).

The following mornig ,anothera lCustoms Service pilot
found theqWilfred, a qboat ,,resembling thepl one spotted
approximately 12 hours§'leahrlier.Th sboat, ldgated just off
the beach of CaylSaL, Las dscribAd as a Po- to 40-foot A

sport-fishing'vvessel. Upon,,making tis discovery, the pilot
first flew to the, drop point ientId the Figt before 30
miles away, and found Sal,

he, foundi a~ aumIber, of bls tebecadthe
Wilfred underwayad 1 ed~t4~r uaur utr

The Pilot Lalerte ahedapcuttearoas
who intercepted, Ida s dh He d
found no narcotis 9epns pL ~~imnt
evidence on the b e t s he ber

of the crew failed to ,onvince the Coast Guard that they 7
were fishing for dolphins although a large, number of
similar vessels hfrequernly dw so iu th~e larea. Mieres-
Borges, 919 F. 2d, at 655-657, 659-660.

Petitioner is one of the three!crew members arrested,
tried, and convicted of'posse sion vth intent to distribute,
and conspiring to posesss ri ii4lnt, to distribute, over C

five kilograms of cocaine. IAlfer'lhe tial, the District
Court set June 15, 1989, th&Teldat, fr sentencing.
PetitioLer .4id not appear and was in absentia

n
LI
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to a prison term of 19 years and 7 months, to be followed
by 5 years of supervised release. 2 Though petitioner's
codefendants appealed their convictions and sentences, no
appeal from the judgment was filed on petitioner's behalf.

The District Court issued a warrant for petitioner's
arrest, and 11 months later, on May 24, 1990, he was
apprehended. Petitioner was indicted and found guilty of
contempt of court' and failure to appear.' Pursuant toL '''

2 No. 88-10035-CR-KING (SD Fla., June 23, 1989).
I ! 3Title 18 U. S. C. § 401(3) provides: 'A court'of the United States shallL have power to punish by fine or imprisonment, at its discretion, such

contempt of its authority, and none other, as ... [d]isobedience orresistance to its lawful writ, process, order, rule, decree, or command."
4Title 18 U. S. C. § 3146 provides, in relevant part:"(a) OFFENSE.-Whoever, having been released under this chapter

knowingly-
"(1) fails to appear before a court as required by the: conditions of

release; or
"(2) fails to surrender for service of sentence pursuant to a court order;shall be punished as provided in subsection (b) of this section.
"(b) Punishment.-41) The punishment for an offense under this section

is--
'(A) if the 'person was released in connection with a charge of, or whileawaiting sentence, surrender for service of sentence, or appeal orcertiorari after conviction for-
(i) an offense punishable by death, life imprisonment, orimprisonment

for a term of 15 years or more, a fine under this title or imprisonment for
not more than ten years, or both;

A, I(ii) an offense punishable by imprisonment for a term of five years or
more, a fine under this title or imprisonment for not more than five years,
or both;

"(iii) any other felony, a, fine under this title or imprisonment for notmore than two! years, or both; or
"(iv) a misdemeanor, a fine under this chapter or imprisonment for notmore than one year, or both 'and

L "(B) if the person was released for appearance as a material witness,
a fine under this Ichapter or imprisonment for not more than one year,
or both.

"(2) A term of imprisonment imposed under this section shall beconsecutive to the sentence of imprisonment for any other offense.

L.
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the Sentencing Reform Act of 1984, 18 U. S. C. §3551 et

seq., the District Court imposed a prison sentence of 21

months, to be served after the completionof the sentence C

on the cocaine offenses and to be followed by a 3-year ('J

term of supervised release.5

While petitioner was under indictment after his arrest,

the Court of Appeals disposed of his two codefendants'

appeals. The court affirmed one conviction, but reversed

the other because the evidence was insufficient to estab- C

lish guilt beyond a reasonable doubt.6 Also after petition-

er was taken into custody, his attorney 'filed a "motion to

vacate sentence and'for resentencing,", as' well as a motion

for judgment of acquittal. The District Court denied the i

latter but granted 'theX, former, vacating the judgment

previously entered on the cocaine convictions.7 The

District Court then resentenced petitioner to a prison term

of 15 years and 8, months, to bet followed by' a 5-year

period of supervised release.8 Petitioner filed a timely
Ld

"(C) AFFIRMATIVE DEFENSE.-It is an affirmative defense to a prosecu-

tion under this section that uncontrollable circumstances prevented the

person from appearing or surrendering, and that the person did not

contribute to the creation of such circumstances in reckless disregard of

the requirement to appear or surrender, and that the person appeared

or surrendered as soon as such circumstances ceased to exist."
5 App. 58-63.
'United States v. Mieres-Borges, 919 F. 2d 652 (CA 11 1990), cert.

denied, 499 U. S. _ (1991). The difference in dispositions is explained

by a post-arrest statement admitted against only one defendant, 919

F. 2d,, at 660-661, though the dissenting judge viewed the evidence as

insufficient as to both appealing defendants, id. at 663-664. Petitioner

represents that he is situated identically to the codefendant whose

conviction was reversed, with nothing in the record that would support

a distinction between their cases. The Government does not take issue

with that representation, but maintains that the, evidence is sufficient to

support all three convictions. Brief for United 'States 28, n. 7.
7App. 10.
*id., at 511-56.

LJ
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appeal from that final judgment.9

On appeal, petitioner argued that the same insufficiency
of the evidence rationale underlying reversal of his
codefendant's conviction should apply in his case, because
precisely the same evidence was admitted against the two
defendants. Without addressing the merits of this conten-

L tion, the Government moved to dismiss the appeal. 'The
Government's motion was based entirely on the fact that
petitioner had become a fugitive after his conviction and
before his initial sentencing, so that "[u]nder the holding
in Holmes, he cannot now challenge his 1989 conviction
for conspiracy and possession with intent to distribute
cocaine."'0 In a per curiam order, the Court of Appeals
granted the motion to dismiss.

II
It has been settled for well over a century that an

appellate court may dismiss the appeal of a defendant
who is a fugitive from justice during the pendency of
his appeal. The Supreme Court applied this rule for the
first time in Smith v. United States, 94 U. S. 97 (1876),
to an escaped defendant who remained at large when
his petition arose before the Court. Under these circum-
stances, the -Court explained, there could be no assurance
that any judgment it issued would prove enforceable. The
Court concluded that it is "clearly within our discretion

9 Icd, at 57. This sequence of events makes petitioner's case somewhat
unusual. Had the District Court denied petitioner's motion, for
resentencing, petitioner would have been barred by applicable time limits
from appealing his initial sentence'and judgment. Petitioner was able
to file a timely appeal only because the District Court granted his motion
to resentence. Entry of the second sentence and judgment, from which
petitioner noticed his appeal, is treated as the relevant "sentencing" for
purposes of this opinion. We have no occasion hereto comment on the
propriety of either the, District Court's initial decision to sentence in
absentia, or its subsequent decision to resentence.

"Id., at 70-71.
L
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to refuse to hear a criminal case in error, unless the
convicted party, suing out the writ, is where he can be
made to respond to any judgment we may render." Ibid.
On two subsequent occasions, we gave the same rationale
for dismissals based on the fugitive status of defendants
while their cases were pending before our' Court.
Bohanan v. Nebraska, 125 U. S. 692 (1887); Eisler v.
United States, 338 U. S. 189 (1949).1I

Enforceability is' not, however, the only explanation we
have offered for the fugitive dismissal' rle. In Molinaro
v. New Jersey, 396 U. S. 365, 366 (1970), we identified an
additional justification for, dismissal of an escaped
prisoner's pending appeal:

"No persuasive reason exists why this Court should
proceed to adjudicate the merits of a criminal case
after the convicted defendant who has sought review
escapes from the restraints placed upon him pursuant
to the conviction. While such anl escape does not
strip the case of its character as an adj'udicable case
or controversy, we believe it disentitles the defendant
to call upon 'the' resources of e Court for determina-
tion of his claims." '

As applied by this Court, then, the rule allowing dismissal
of fugitives' appeals ,has rested in part on enforceability
concerns, and in part on aL disentitlement" theory that
construes a defendant's flight during the pendency of his
appeal as tantamount to waiver' or' abandonment.

"The dissenting, Justices in Eisler,' noting that the case was not

rendered' moot by Eisler's escapebelie ed that the !lourt should have

exercised its discretion to'decide the merts in ligt olf the importance of

the issue present d See 338 U. S., at 194 (Murphy, J., dissenting);' id.,

at 195 (Jackson, J., OiWssenting). In United States v. Shrpe, 470 U. S. 675

(1985),' despite thel~,respondent's fugitive status, thi Court declined to

remand the case t~o the Court of Apel vt~iet~st imsand
proceeded to decidae themer Id., a 81, e also id, at 688
(BLACKMUN, J., concumirring), id., at 721-72' (STEVENS, J., dissenting).
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That ensuring enforceability is not the sole rationale for
fugitive dismissals is also evident from our review of state
provisions regarding escaped prisoners' pending appeals.
In Allen v. Georgia, 166 U. S. 138 (1897), we upheld not
only a state court's dismissal of a fugitive's appeal, but
also its refusal to reinstate the appeal after the
defendant's recapture, when enforceability would no longer
be at issue. We followed Allen in Estelle v. Dorrough, 420
U. S. 534 (1975), upholding the constitutionality of a
Texas statute providing for automatic appellate dismissal
when a defendant escapes during the pendency of his
appeal, unless the defendant voluntarily returns within 10
days. Although the defendant in Estelle had been recap-
tured before his appeal was considered and dismissed,
resolving any enforceability problems, there were, we held,
other reasons for dismissal. Referring to our own dis-
missal in Molinaro, supra, we found that the state statute
served 'similar ends .... It discourages the felony of
escape and encourages voluntary' surrenders. It promotes
the efficient, dignified operation of the Texas Court of
Criminal Appeals." 420 U. S., at 537 (footnotes omitted).

Estelle went on to consider whether the Texas statute
was irrational because it applied only to prisoners with
appeals pending when they fled custody. Citing the
"peculiar problems posed by escape of a prisoner during
the 'ongoing, appellate process," id., at ' 542, n. 11, I we
concluded that it was not. The distinct concerns, impli-cated by an escdpe pending appeal justified a special rule
for such appeals:

"Texas was free to deal more severely with those who
simultaneously invoked the appellate process and
escaped from its custody than with those who first
escaped from its custody, returned, and then invoked
the appellate process within the time permitted by
law. While each class of prisoners sought to escape,
the first did so in the very midst of their invocation
of the appellate process, while the latter did' so before
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returning to custody and commencing that process.
If Texas is free to adopt a policy which deters escapes
by prisoners, as all of our cases make clear that it is,
it is likewise free 'to impose more severe sanctions on -

those whose escape is reasonably calculated to disrupt
the very appellate process which they themselves have '
set in motion." Id., at 541-542. - -

Thus, our cases consistently and unequivocally approve
dismissal as an appropriate sanction when a prisoner is
a fugitive during "the ongoing appellate process." More-
over, this rule is amply supported by a number of justifi-
cations.. In~- addition to. addressing the enforceability
concerns identified in Smith v, United States, 94 U. S. 97
(1876), and Bohanan ~v. Nebraska, 125 U. IS. 692 (1887),
dismissal by an appellate, court after a defendant has fled
its jurisdiction serves an' important deterrent function and
advances an ,interest in efficient, dignified appellate
practice. Estelle, 420 U. S., at 537. What remains for

our consideration is, vhether the samerationales support
a rule mandating dismissal of -an appeal ;of a defendant
who f..lees lthe ,jlurisdiction of a district,,court, 'and is
recaptured before he, invokes the jurisdiction of the ,
appellate tribunal. 1l t ,li;~,

In 1982, the'', Govern'm ent persuaded the Eleventh
Circuit that our reasoning in Molinaro should be extended
to the -appeal of a' former fugitve," returned to custody V
prior to usentendlng and njotice of appeal.' 2 | The Court of

12For present purposes, the time of sentencing and the time of appeal FT
may be treated together, as the two dates normally must occur within 10
days of one another. See Fed. Rule App. Proc. 4(b); see also n. 9, supra;
Torres v. Oakland Scavenger Co, 487 U. S. 312, 314-315 (1988) (discuss-
ing mandatory nature of Rule 4 time limits). Cases in which a defendant
flees during that 10-day interval will be resolved easily: if the defendant
fails to file a timely appeal, his case concludes; if + e defenda~it's attorney

files an appeal for him in his absence, the ai ~al will, be subject to

Lh
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Appeals recognized in Holmes that all of the cases on
which the Government relied were distinguishable, "be-
cause each involved a defendant who fled after filing a
notice of appeal." 680 F. 2d, at 1373 (emphasis added).
The court was satisfied, however, that the disentitlement

C rationale of Molinaro 'is equally forceful whether the
L defendant flees before or after sentencing." 680 F. 2d, at

1374. The Eleventh Circuit also expressed concern that
absent dismissal, the Government might be prejudiced byL delays in proceedings resulting from presentencing es-
capes.'3

The'rule of Holmes differs from that applied in Molinaro
in three key respects. First, of course, the Holmes rule
reaches defendants who flee while their cases are before7 district courts, as well as those who flee while their
appeals are pending. Second, the Holmes rule, unlike the
rule of Molinaro, will not mandate dismissal of an entire
appeal whenever it is invoked. As the Eleventh Circuit
explained, because flight cannot fairly be construed as a
waiver of appeal from errors occurring after recapture,
defendants who flee presentencing retain their right toL, appeal sentencing errors, though they lose the right to
appeal their convictions. 680 F. 2d, at 1373.'` Finally,

dismissal under straightforward application of Smith and Molinaro.
r Should a defendant flee after sentencing but return before appeal-in
other words, should his period of fugitivity begin after sentencing and end
less than 10 days later-then a timely filed appeal would be subject to
the principles we apply today.

"3The court reasoned that the right of appeal, purely a creature of
statute, may be waived by failure to file a timely notice of appeal 'or by
abandonment through'flight which may postpone filing the notice of
appeal for years after conviction>.> Holmes, 680 F. 2d, at 1373-1374. The
court then explained: "Such untimeliness would make a meaningful
appeal 'impossible in many cases. In case of a reversal, the government
would obviously be prejudiced in, locating witnesses and rfetrying the,
case." Id, at 1374.

LI 'We hold that a defendant who flees after 'conviction, but before
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as announced in Holmes and applied in this case, the
Eleventh Circuit rule appears to call for automatic dis-
missal, rather than an exercise of discretion. See n. 11, 7
supra. -

In our view, the rationales that supported dismissal in
cases like Molinaro and Estelle should not be extended as
far as the Eleventh Circuit has taken them. Our review
of rules, adopted by the courts of appeals in their supervi-
sory capacity is limited in scope, but it does demand that
such rules represent ,reasoned exercises of the courts'
authority. See Thomas v. Arn, 474 U. S. 140, 146-148
(1985). Accordingly, the justifications we have advanced
for allowing, appellate courts to dismiss pending fugitive
appeals all assume some connection between a defendant's
fugitive status and the Ippellate, process,psufficient to
make an appellate ,spanction a rSeasonable jresonse.
These justifications, are necessarily attenuated when,
applied to a case in which both flight and recapture occur
while the case is pending before the district court, so that
a defendant's fugitivje status at no time ecoincides with his
appeal,. t , I H1 ' ul,> ,St

There is, for insaIc& no queston ,but that dismissal of V
a former fugitivoe'sappeal" 'cant be justed by reference
to the enforceability concerns that animated Smith v.
United States, 94 U. S. 97 (1876), and the cases that fol-
lowed. A defendant returned to custody 'efore he invokes
the appellate pocess presents no risk-dof unedorceabiity;

I ,-, ,!, ',~ ! j1, j; I [I ' 1,l i I , $ j ,1 ;,'j1 ''E j ,

sentencing, waives Nis right tofppeal forom th convicnion unless he can
establish that,!hisj,,Psence, was due to mattdersicompletely. beyond'his
control. Szchra~defeindant does no' waiv hi rght tb appeal from any
allgedg edors te dois, sentencbig w Id., at 1373 (em'phasis added).

'5 he reasonabletbss tapndard of T7masvsArnl474J, ~S. 14S0j19855) r
is not, however, th,e[ 1yreason we require some cofinectibh between the
appellate proches alnd r appellate s nction AAs the dissent notes, post,
at 3, n. 2,Federl lile the o roceoduie!'47Iwi6' ch, utorizes the
promaigation of Ai~es y Appeals, limits Hthu au thritytto
rules 'governi [tie] prctice',beforj joseout. ,1
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he is within control of the appellate court throughout the
period of appeal and issuance of judgment. Cf. United
States v. Gordon, 538 F. 2d 914, 915 (CAl 1976) (dismiss-
ing pending appeal of fugitive because it is "unlikely that
[the] convicted party will respond to an unfavorable deci-
sion').

Similarly, in many cases, the 'efficient... operation"
of the appellate process, identified as an independent
concern in Estelle, 420 U. S., at 537, will not be advanced
by dismissal of appeals filed after former fugitives are
recaptured. It is true that an escape may give rise to a
"flurry of extraneous matters," requiring that a court
divert its attention from the merits of the case before it.
United States v. Puzzanghera, 820 F. 2d 25, 26 (CAI),
cert. denied, 484 U. S. 900 (1987). The court put to this
'additional trouble," 820 F. 2d, at 26, however, at least in
the usual course of events, will be the court before which
the case is pending at the time of escape. When an
appeal is filed after recapture, the "flurry," along with any
concomitant delay, likely will exhaust itself well' before the
appellate tribunal enters the ,picture.'

Nor does dismissal of ' appeals filed after recapture

16 Thiscase well illustrates the way in which preappeal flight may delay
district court, but not appellate court, proceedings. Petitioner's sentenc-
ing was scheduled for June 1989. Because he fled, however, and because
the District Court resentenced him upon his return to custody, his final
sentence was not entered until January 1991. Supra, at 3-4. Accord-
ingly, petitioner's 11-month period of fugitivity delayed culmination of
the District Court proceedings by as much as 19 months.

In the appellate court; on the other hand, the timing of proceedings was
unaffected by petitioner's flight. Had petitioner filed his notice of appeal
before he fled, of course, then the Court of Appeals might have been
required to reschedule an alreadyidocketed appeal, causing some delay.
But here, petitioner filed~his notice of appeal only after he was returned
to custody, and the Court of Appeals was thereforelfree to docket his case
pursuant to its regular schedule and at its convenience. In short, a lapse
of times that precedes invocation0 of the appellate process does not
translate, by itself, into delay borne by the appellate court.
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operate to protect the "digni[tyY" of an appellate court. Cf.
Estelle, 420 U. S., at 537. It is often said that a fugitive
"flouts" the authority of the court' by escaping, and that V
dismissal is an appropriate sanction for this act of disre-
spect. See, e.g., United States v. DeValle, 894 F. 2d 133,
138 (CA5 1990); United States v. Persico, 853 F. 2d 134,
137-138 (CA2 1988); Ali v. Sims, 788 F. 2d 954, 958-959
(CA3 1986); United States v. London, 723 F. 2d 1538,
1539 (CA11), cert. denied, 467 U. S. 1228 (1984). Indeed,
the premise of Molinaro's disentitlement theory is that,
"the fugitive from justice has demonstrated such disrespect
for the legal processes that he has no right to call upon
the court to adjudicate his claim." Ali v. Simns, 788 F. 2d, L
at 959; see Molinaro, 396 U. S., at 366. We have no
reason here to question the proposition that an appellate
court may employ dismissal as a sanction when a
defendant's flight operates as an affront to the dignity of
the courts proceedings.

The problem in this case, of course, is that petitioner,'
who fled before sent'encing and was recaptured before
appeal, flouted the authority of t District'Court, not the
Court of Appeals. . The- contemptuo disrespect mani-C
fested by his fight was directed at the District Court,
before which his case was pending during the entirety of,,
his fugitive period. Therefore, under the reasoning of the
cases cited,, aove, it is the Distict Court that has the

authority to defend its own dignity, by sanctioning an act'
of defiance that occurred solely K *tin its domain. SeeXI
United iSates v. Anagnos, 853 +F. 2d 1,' 2 (CA1 1988) L
(declining toi follow olmes b 'cause former fugitive's
"misconduct was ''d ihould affect
cosenlel 1 in that courtih not! qiz. and should a. e

consq was din it
We cannol Aacept an expanio of {this I that

would alblowll anupp'elate llcourt Hi saiction by dismissal A
anyl5' conduct llt1'at;}hibiited dsresWe~ct for'any aspect of the {
judicial systu Yem 8 sjciYe c~11l a ir[l lcndulhas no connec-

tion~to 4:Dthe ~couil ra S;lijWi+W~ije supra, at .
ID r 11 qll I~lk : .,LgjillI s >F , ; | I .

Wo i e~~~~~~~~~l ~
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10, and n. 15. Such a rule would sweep far too broadly,
permitting, for instance, this Court to dismiss a petition
solely because the petitioner absconded for a day during
district court proceedings, or even because the petitioner
once violated a condition of parole or probation. None of
our cases calls for such a result, and we decline today to
adopt such an approach." Accordingly, to the extent
that the Holmes rule rests on the premise that Molinaro'sF disentitlement theory by itself justifies dismissal of an
appeal filed after a former fugitive is returned to custody,
see 680 F. 2d, at 1374, it cannot be sustained.

Finally, Estelle's deterrence rationale, 420 U. S., at 537,
offers little support for the Eleventh Circuit rule. Once
jurisdiction has vested in the appellate court, as in Estelle,
then any deterrent to escape must flow from appellate
consequences, and dismissal may be an appropriate
sanction by which to deter. Until that time, however, the
district court is quite capable of defending its own juris-
diction. While a case is pending before the district court,
flight can be deterred with the threat of a wide range of
penalties available to the district court judge. See Katz
v. United States, 920 F. 2d 610, 613 (CA9 1990) (when
defendant is before district court, "disentitlement doctrine
does not stand alone as a deterrence to escape").

Moreover, should this deterrent prove ineffective, and
a defendant flee while his case is before a district court,

17Even the Eleventh Circuit, we note, seems unprepared to take such
an extreme position. If appellate dismissal were indeed an appropriate
sanction for all acts of judicial defiance, then there would be no reason
to exempt sentencing errors from the scope of the Holmes rule. See 680
F. 2d, at 1373; supra, at 9. Whether or not Holmes' distinction between

DAMS!appeals from sentencing errors and appeals from convictions is logically
supportable, see United States v. Anagnos, 853 F. 2d 1, 2 (CAl 1988)
(questioning logic of distinction), it reflects an acknowledgement by the
Eleventh Circuit that the sanction of appellate dismissal should not be
wielded indiscriminately as an all-purpose weapon against defendant
misconduct.

£:
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the district court is well situated to impose an appropriate
punishment. While an appellate court has access only to
the blunderbuss of dismissal, the district court can tailor
a more finely calibrated response. Most obviously, because
flight is a separate offense punishable under the Criminal
Code, see nn. 3-4, supra, the district court can impose a
separate sentence that adequately vindicates the public
interest in deterring escape and safeguards the dignity of
the court. In this case, for instance, the District Court
concluded that a term of imprisonment of 21 months, L
followed by three, years of supervised release, would serve
these purposes.'8 If we assume that there is merit to A)
petitioner's appeal, then the Eleventh Circuit's dismissal
is tantamount to an additional" punishment of 15 years for
the same offense of flight. Cf. United States v. Snow, 748
F. 2d 928 (CA4 1984).2 Our reasoning in Molinaro
surely does not compel that result.

Indeed, as Justice Stewart noted in "his dissenting
opinion in Estelle v. Dorrough, ' 420 U. S., at 544-545,
punishment by appellate dismissal introduces an element
of arbitrariness and irationality into sentencing, for
escape. 20 ,Use of the dismissal sanction as,, in practical

"See supra, at 3-4.
"9 'The Court is not condoning [defendant's] flight from justice.

However, it presumes his actions constitute an independent crime, ie.,
'escape from custody.' We refrain from punishing [defendant] twice by !

dismissing his appeal." United States v. Snow, 748 F. 2d, at 930, n. 3.
20"[T]he statute imposes totally irrational punishments upon those

subject to its apphcation., If an escaped tfelon has been convicted in

violation of law, the loss of his right to appeal results in his serving a

sentence that under law was erroneously imposed. If, on the other hand,

his trial was free of reversible error, the loss of his' right'to appeal results
in no punishment at all.[ And those whose appealswould have been
reversed if their appeals had not beeji dismissed serve totally disparate v;

sentences, dependent not upon he circutstances of their escape, but upon

whatever, sentences ma'hv en e~ u ne hi nvalid
convictions." Estel U. S., at.'

L
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effect, a second punishment for a defendant's flight is
almost certain to produce the kind of disparity in sentenc-
ing that the Sentencing Reform Act of 198421 and the
Sentencing Guidelines were intended to eliminate.'

Accordingly, we conclude that while dismissal of an
appeal pending while the defendant is a fugitive may
serve substantial interests, the same interests do not
support a rule of dismissal for all appeals filed by former
fugitives, returned to custody before invocation of the
appellate system. Absent some connection between a
defendant's fugitive status and his appeal, as provided
when a defendant is at large during "the ongoing appel-
late process," Estelle, 420 U. S., at 542, n. 11, the justifi-
cations advanced for dismissal of fugitives' pending
appeals generally will not apply.

We do not ignore the possibility that some actions by
a defendant, though, they occur while his case is before
the district court, might have an impact on the appellate
process sufficient to warrant an appellate sanction. For
that reason, we do not hold that a court of appeals is
entirely without authority to dismiss an appeal because
of fugitive status predating the appeal. For example, the
Eleventh Circuit, in formulating the Holnes rule, ex-
pressed concern that a long escape, even if ended before
sentencing and appeal, may so delay the onset of appellate
proceedings that the Government would be prejudiced in

2118 U. S. C. § 3551, et seq., 28 U. S. C. §§ 991-998.
'See generally Mistretta, v. United Stactes,, 488 UI. S. 361 (1989)

(discussing purpose ofSentencing Reform Act and SentencingGuidelines).
The dissent relies heavily on the legitimate interests in avoiding the

spectre of inconsistent judg'ments,", as well as in preserving 'precious
appellate resources. Post, at 4.- It must be remembered, however, that
the reason appellate resources are precious is that they serve the purpose
of administering ~eyenhanded justice. In this case, itW is the dissent's
proposed disposition that would produce inconsistent judgments, as
petitioner-served ax 15-year sentence while his codefendant's conviction
was reversed for irnsufficiency of evidence.
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locating witnesses and presenting evidence at retrial after
a successful appeal. Holmes, 680 F. 2d, at 1374; see also
United States v. Persico, 853 F. 2d, at 137. We recognize
that this problem might, in some instances, make dismiss-
al an appropriate response. In the class of appeals

premised on insufficiency of the evidence, however, in

which petitioner's appeal falls, retrial is not permitted in

the event of reversal, and this type of prejudice to the

Government will not serve as a rationale for dismissal.

Similarly, a defendant's misconduct at the district court

level might somehow make "meaning appeal impossi-

ble," Holmes, 680 F. 2d, at 1374, or Iotherwise disrupt the

appellate process so that anriappellate sanction is reason-

ably imposed. q The appellate courts retain the authority

to deal with such cases, or classes of cases,.2 as neces-

sary. Here, for instance, petitioner's flight prevented the

Court of Appeals from''cnsolidating his appeal with those

of his' codefendants. which Iwe assumewould be its normal

practice. See United States v. rieres-Borges, 919 F. 2d,

at 654, n. 1 (noting that lIpetitibner isl absent and not

party to appel). IIf the [i 6El eth Circuit deems this

consequence of petitioner's !flightRigfcantl'interference

with te operation ofjits appell6te 'proces, then, under the

_ _ _ _ _ _ _ _ _ _ L i
t-7'We cannot agree with petitioner that the courts may only consider

whether to dismjss the appeal of a former fugitive on an individual, case-
specific basis. Though dismissal of fugitivp appeals is always discretion-
ary, in the sense that fugitivilty does nht "'strip the case of its character
as an adjudi cabieicase or eontr overs'y,"i Moliinaro yi4Nezw Jersey, 396 U. S.
365,366(1970); seealso I. it s Ipra appellate courtsmay exercise that l
discretion by l~develpping genertlly applicable riles to cover secific,

recurring situat~ohsl !Indeed, this (Court itself hasifon1ulated a general
rule allowingl forsdismi-sal of pe6itions that come before it while the
petitioner is atirlargi. See Smnithlivy KnitedStat's, 94tU. S. 97 (1876).
The pr blem Rrihi the Dimes rulel i not thatithe appeals it reaches are
subject to bitntic ldismuissalu, ,t i that it ireaches too a m any
apyeal afcts nhe japeof defebd~antsNwhose f6otne fugitive status in
no wvay S ets earLte prq~cl.,.f[, l . li 1 1. u,

K

-9
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reasoning we employ today, a dismissal rule could prop-
erly be applied.

As this case reaches us, however, there is no reason to
believe that the Eleventh Circuit has made such a judg-
ment. Application of the Holmes rule, as formulated by
the Eleventh Circuit thus far, does not require the kind
of connection between fugitivity and the appellate process
that we hold necessary today; instead, it may rest on
nothing more than the faulty premise that any act of
judicial defiance, whether or not it affects the appellate
process, is punishable by appellate dismissal. See Holmes,
680 F. 2d, at 1374; supra, at 13. Accordingly, that the
Eleventh Circuit saw fit to dismiss this case under Holmes
does not by itself reflect a determination that dismissal
would be appropriate under the narrower circumstances
we now define.

Nor is there any indication in the record below-either
in the Government's motion to dismiss, or in the Eleventh
Circuit's per curiam order-that petitioner's former
fugitivity was deemed to present an obstacle to orderly
appellate review. Thus, we have no reason to assume

L that the Eleventh Circuit would consider the duplication
of resources involved in hearing petitioner's appeal sepa-
rately from those of his codefendants-which can of course
be minimized by reliance on the earlier panel decision in
United States v. Mieres-Borges, supra, at 4, and n.6 -sufficiently disruptive of the appellate process that
dismissal would be a reasonable response, on the facts of
this case and under the standard we announce today. We
leave that determination to the Court of Appeals on
remand.

l 2 4Neither the reasonableness standard of Thomas v.Arn, 474 U. S. 140
(1985), nor Federal Rule of Appellate Procedure 47, mandates uniformity
among the circuits in their approach to fugitive dismissal rules. See
Thomas, 474 U. S., at 157 (STEVENS, J., dissenting). In other words, so
long as all circuit rules meet the threshold reasonableness requirement,
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In short, when a defendant's flight and recapture occur
before appeal, the defendant's former fugitive status may
well lack the kind of connection to the appellate process
that would justify an appellate' sanction of dismissal. In
such cases, fugitivity while a case is pending before a
district court, like other contempts of court, is best
sanctioned by the district court itself. The contempt for
the appellate process manifested by flight while a case is
pending on appeal remains subject to the rule of Molinaro.

The judgment of the Court of Appeals is vacated, and
the case is remanded for further proceedings consistent
with this opinion.

So ordered.

Ld

r

in that they mandate dismissal only when fugitivity has some connection
to the appellate process, they may vary considerably in their operation. V
For this additional reason, we hesitate to decide as a general matter
whether and under what circumstances preappeal flight that leads to

severance of codefendants' appeals will warrant appellate dismissal, and

instead leave that question to the various courts of appeals.

9o

!
U.
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CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE,
JUSTICE O'CONNoR, and JUSTICE THOMAS join, dissenting.7 The Court holds that, in general, a court of appeals may
not dismiss an appeal based on a defendant's' fugitive
status if that status does, not coincide with the pendency
of the appeal. We disagree. The only difference between
a defendant who absconds preappeal and one who ab-
sconds postappeal is that, the former has filed a, notice of
appeal while the latter has not. This "distinction" is not
strong enough to support the Court's holding, for there is
as much of a chance that flight will disrupt the' proper
functioning of the appellate Rprocess if it occurs before tlhe
court of appeals obtains jurisdiction as there is if it occurs
after the court of appeals obtains jurisdiction. As :(a conse-
quence, there is no reason*,hy the authority to dismiss
an appeal should be based onte, timing 'of a defendant's
escape.[ Altough we ae with the Court that there
must be some connection" between escape and 'the
appellate process, we cisaree with the conclusion'that
recapture before appeal generally breaks the connection.'

3The Court erroneously strikes the Holmes rule on the basis that 'it
reaches too many appeals,' ante, at 16, n. 23, because there is nof E overbreadth doctrine applicable in this context. See Broadrick v.
Oklahoma, 413 U. S. 601, 610-611 (1973) (overbreadth doctrine is'the
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It is beyond dispute that the courts of appeals have

supervisory power to create and enforce "procedural rules

governing the management of litigation." Thomas v. Arn,

474 U. S. 140, 146 (1985). The only limit on this author-

ity is that the rules may not violate the Constitution or

a statute, and must be reasonable in light'of the concerns

they are designed to address. See id., at 146-148. There

can be no argument that the fugitive dismissal rule

employed by the Eleventh Circuit violates the Constitution

because a convicted criminal has no constitutional right

to an appeal. Abney v. United States, 431 U. S. 651, 656

(1977). Nor is the rule inconsistent with 28 U. S. C.

§1291, which grants to criminal defendants the right of L.
appeal, because that' section does' not set forth the proce-

duralo requirements for perfecting an appeal. Those

requirements'are set forth in the Federal Rules of Appel-

late Procedure and they local rulesg't o the courts of appeals.

Indeed, under -Federal ""Rule of 'Appellate Procedure 47, 7

each court of appeals has authority to make res govern- L

ing its practice" either through rule,- aking ror adjudica-

tion.
Thpe fugitive Aismissal rule is reasonable in light of the

interests it is designed to! protect. [>In Molinaro v. New

Jersey, 396 U.l lS. 365 (1970), we declined to adjudicate a

defendant's case because he fledr!t appealing his state

conviction. We reasoned "that by absconding, itheit defen-

danti forfeited his right to "callothe resdcirces of the

CoAut for determination of his clims." lId, ,t4'366. And

in Estelle v. Dorr6o4h, 420 U.7S. 534 (975jl, vwe upheld

al T'~exas statute "that 'manited dismdssal of lo appeal if

exception rather than the rule because 'courts are not roving commissions

assigned to pass judgment on the validity of the Nation's laws"). As long I

as the fugitive dismissal rule was applied legally to the-facts of this case,

the Eleventh Circuit's rule cannot be struck down. It is for this reason

that we, would affirm the Eleventh Circuit rather than vacating and

remanding. l.

Li
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the defendant fled after invoking the jurisdiction of the
appellate court. We recognized that Texas reasonably has
an interest in discouraging felony escape, encouraging
voluntary surrenders, and promoting the "efficient, digni-
fied operation of the Texas Court of Criminal Appeals."
Id., at 537. Both Molinaro and Estelle are premised on
the idea that a reviewing court may invoke procedural
rules to protect its jurisdiction and to ensure the orderly
and efficient use of its limited resources.

While we agree with the Court that there must be some
connection between fugitivity and the appellate process in
order to justify a rule providing for dismissal on that
basis, we do not agree that flight generally does not have
the required connection simply because it occurs before
the defendant or his counsel files a notice of appeal. 2 It
is fallacious to suggest that a defendant's actions in
fleeing likely will have no effect upon the appellate
process unless those actions occur while the court of
appeals has jurisdiction over the case. Indeed, flight
during the pendency of an appeal may have less of an
effect on the appellate process, especially in cases where
the defendant flees and is recaptured while the appeal is
pending. Because there is no delay between conviction
and invocation of the appellate process, dismissal in such
a case is premised on the mere threat to the proper
operation of the appellate process. Yet the Court con-
cedes, as it must, that courts of appeals may dismiss an

2 The very wording of Rule 47, which gives the appellate courts
authority to create local procedural rules, supports the connection
requirement: "Each court of appeals by action of a majority of the circuit
judges in regular active service may from time to time make and amend
rules governing its practice not inconsistent with these rules. In all cases
not provided for by rule, the courts of appeals may regulate their practice
in any manner not inconsistent with these rules." Fed. Rule App. Proc.
47 (emphasis added).
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appeal in this situation. Ante, at 7-8; see Allen v.
Georgia, 166 U. S. 138 (1897). r7

If, as in the present case, the defendant eventually is
recaptured and resentenced, he obtains a second chance
to challenge his conviction and sentence, and consequently
delays the appellate process by, at least the amount of
time he managed to elude law enforcement authorities.
We are startled by the Court's assertion that "any concom-
itant delay ... likely will exhaust itself well before the C
appellate tribunal enters the picture." Ante, at 11. If the
defendant obtains an additional opportunity: to file a
timely notice of appeal, the 'court of appeals, in the M
absence of a fugitive dismissal rule or any jurisdictional
defect, must entertain the appeal. At the very least, the
result is an increase in the court's docket and a blow to
docket,,organization and predictability This disruption to
the management of thecourt's docketing procedures is
qualitatively different from delay caused by other factors
like settlement by the parties. Unlike the fugitive's case, l
the settled case will not turn, up as an additional and
unexpected case on the [court's docket some tinme down the 2
road. And of course, the burden of delay increases expo- L
nentially with the, number ofdefethdants wo abscond
preappeal, i but are reaptured and, invoke the appellate
courts "jusdiction in'ia timrelyImanner. ,The Court fails L
to explain Show this obvious delayi somehow disappears
wthen, the, defndant is recaptured before, invoking theL
appellate court's jurisiton.

As is demonstrated 'by the instant case, the delay
caused by preappeal flight can thwart the administration
of justice by forcing' a severance, requiring duplication of i
precious appellate resources, and raising the spectre of
inconsistent judgments. I '', Here, the' appellate process was
delayed by'approximately 19 months (counting both the
period of ,, fugitivyndllthetime used by the District
Court to, resentence pe4"tloner). ,During, this delay, the
El~eventh,,Circtuit" hard Rand rdec 'the appeals filed by

L

Y.
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petitioner's codefendants. United States v. Mieres-Borges,
919 F. 2d 652 (1990), cert. denied, 499 U. S. - (1991).
Because petitioner fled, the Eleventh Circuit was unable
to consolidate petitioner's appeal with those filed by his
codefendants and conserve judicial resources. In addition
to forcing a severance, petitioner's flight created a real

possibility of inconsistent judgments. Petitioner's flight
"imposed exactly the same burden of duplication on the

L court of appeals that it would have if he had filed his
notice of appeal before absconding." Brief for United'

States 21. Had petitioner's counsel filed a notice of

appeal on petitioner's behalf while he remained at large;

V the Court of Appeals could have dismissed the appeal with

prejudice. See Molinaro, 396 U. S., at 366. Since petit-

ioner's flight had an adverse effect on the proper function-
ing of the Eleventh Circuit's process, there is no principled
reason why that court should not be able to dismiss

C petitioner's appeal.
L 'In addition to administration, the Eleventh Circuit's

fugitive dismissal rule is supported by an interest in

if deterring flight and encouraging voluntary surrender. Due

L to the adverse effects that flight, whenever it occurs, can
have on the proper functioning of the appellate process,
courts of''appeals have an obvious interest in deterring

Ld escape and encouraging voluntary surrender. Unfortu-
nately, today's opinion only encourages flight and discour-

C ages surrender. T'o a defendant deciding whether to flee
before orliafter filing a notice of appeal, todas decision
makes the choice' simple. If the defendant flees 'preappeal

and happens to get caught after the "time'ir filing a

notice of appeal has expired, he 'still has ithe opportunity
for appellate review- if he can persuade a tict judge t

resentence him. f the district judge reuses the defen-
dant is at no more of 'a disadvantage tan he would hake
been had|] he escaped after filing an apeal since sfit
after appeal can automatically 'extinguish the ight to

app'llaeiqreview.; See Molinaro, sup. I

L.

i
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A rule permitting dismissal when a defendant's flight I
interrupts the appellate process protects respect for the
judicial system. When a defendant escapes, whether
before or after lodging an appeal, he flouts the authority LJ
of the judicial process, of which the court of appeals is an
integral part. Surely the Court does not mean to argue C

that a defendant who escapes during district court pro- U
ceedings i intends only disrespect for that tribunal. Quite
obviously, a fleeing defendant has no intention of return- V
ing, at least voluntarily. His flight therefore demonstrates
an equal amount of disrespect for the authority of the
court of appeals as it does for the district court. Viewed
in this light, the "finely palibrated response" available to l.[
the district court, ante, at 14, does nothing to vindicate
the affront tto the appellate process. The Court's argu-
ment is not enhanced by the use of far-fetched
hypotheticals, see ante, at 13, because the dignity ratio-
nale does not exist in a vacuum. As outlined above, a
reviewing court may not dismiss an appeal, in the absence
of some effect on its orderly functioning.

While the Court recognizes that the reasoning underly-
ing the opinion requires an exception for cases in which
flight throws ai wrenchn into the, proper workings of the
appellate iprocess, ante, at 15-18, its re is too narrow.
The Court limits ithe exception to cases in which flight
creates a "sigcant1 iWtetence wlhlthe operation of[the] gpeAnte,!.a~,' 16. TrLanslaeappellate process. . ate, the rule
applies preappeal Fly !~whe nretrial 4is hampered, a 1
"'meaningful [appeal [is] imp ssiblle'7 ijor the case involves
multiple defendats thexreby icasingd aliforced severance.
Ante, at 16-18. Thisl gudg oncessionijis, insufficientJ
because it ifas, to i6nde tlhos cases lwhere sheer, elay
caused by the fug the Ilnedefendant has an
adver'se feto hj~pelt poes

ln sum corso oal aesprvisory authoity
bothi ad enforce,
procedural rules desiged top>prootel the management of ,

.,J

Li .

7

Ke

I



L.

L
91-7749-DISSENT

ORTEGA-RODRIGUEZ v. UNITED STATES 7

their docket. Fugitivity dismissal rules are no exception.
In cases where fugitivity obstructs the orderly workings
of the appellate process, this authority is properly exer-
cised. Because petitioner's ffight delayed the appellate
process by approximately 19 months, and involved the

L burden of duplication and the risk of inconsistent judg-
ments, we would hold that the Eleventh Circuit properly
applied its fugitive dismissal rule in this case.

L
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OPINION OF THE U.S. SUPREME COURT

SUMMARY that the defendant "shall be present . . . at every stage of

the trial ... except as otherwise provided by this rule."

The rule goes on to provide for a finding of waiver if the

FEDERAL COURTS - The federal procedural rule defendant, "initially present, (1) is voluntarily absent

concerning a criminal defendant's presence at trial, after the trial has comrmenced, " However, the list of

U Fed.R.Crim.P. 43, prohibits the trial in absentia of a situations in which trial may proceed without the defend-

defendant who is not present'at the commencement of the ant does not include that of a defendant whom absconds

trial. (Crosby v. U.S., No. 91-6194, 1/13/93) ........ 2068 before trial.

In a unanimous decision,. the. U.S. Supreme Court Contrary to ,the government's argument, that list was

held January 13 that, for purposes of trial in absentia, a meant to be comprehensive, Blackmun made clear. Rule

defendant who absconds prior to trial" is to be treated 43 is a restatement of the law as it existed at the time of

differently from one who absconds after commencement enactment, he said. At that time, the right of presence

of trial. The expressilanguage of Fed.R.Crim.P.43 clear- generally was considered unwaivable in felony cases.

ly indicates that trial in absentia is permissible only "This cannon was premised on1 the notion thata fair trial

when the, defendant becomes absent after trial has' be- could take place oInly if the jurors met the defendant

gun, the court declared inan opinion by Justice Black- face-to-face and only if those[ testifying against the de-

L mun. Because its reading oftthe rule disposed of the case, fendant did so in his presence." In Diaz v. U.S., 223 U.S.

the court did not express aniopinion on the constitutional 442 (1912), the court authorized'a limited exception to

issues surrounding waiver of the iight of presence. the right of presence when the defendant absconds after
i The defendant, facing an[joint trial with several co- the commencement of trial. The drafters included this

L defendants, attended more than one pre-trial conference exception in Rule 43, but "[t]here is no reason to believe

in which' he was advised of' his trial date. However, he that the drafters intended the rule to go further."

left town and could not belocated when the trial was to Furthermore, the distinction between pre- and mid-

start. The trial court put the case off for a few days but trial flight is not "so farfetched as to convince us that

finally4'at theil1 government's behest, decided to go ahead, Rule 43 cannot mean what it says, Blackmun' said. The

noting that 'to try the defendant separately would cause cost of suspending a trial not yet begun WUill not be as

severe difficulties for' everyone else, The defendant was great as that of suspending a proceeding already under-

convicted in' ibsentia and Was later captured and 1lisen- way, he notd Another pradtifcal reason for'limitifig trial

tenced. Th'eU.S. Court bf 4bpeals' for the Eighth in absential [to situations in 'Which the defendant flees

Circuit held that the district court acted within its during[ jtrial is that 'the dfe ndant s initial 'presence

discretion by trying the" defendant. in absentia, 917 F2d serves to assr'e~,that any waiver isindeedlowing. I is

362,.48 CrL 1127 a1 1a uenan wid leavel'm the 'midst of

'"[Tihe language an'd structure of the Rule could not trial and dot [knw that the proceedings woulld continue

be moore clear," Justice Blackmun wrote. Rule 43 states without him.

L.
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FULL TEXT OF OPINION "cleaned out,' and a neighbor reported that petitioner's car
________ ~~~~had been backed halfway into his garage the previous

No. 91-6194 ~~~~evening, as if he were packing its trunk. As the day wore
No__91_619 on, the court remarked several times that the pool of 54

potential jurors was being kept waiting, and that the
MICHAEL CROSBY, PETITIONER v. delay in the proceedings would interfere with the court's f

UNITED STATES calendar. The prosecutor noted that Crosby's attorney and L
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT his three codefendants were present, and commented on

OF APPEALS FOR THE EIGHTH CIRCUIT the difficulty she would have in rescheduling the case,
should Crosby later appear, because some of her many

Syllabus ~~~~witnesses were elderly and had health problems.
No. 91-6194. Argued November 9, 1992--Decided January 13, 1993 When the District Court raised the subject of conducting

Althoughpetitionr Crosbyattendedvarious preliminary proceedings, the trial, in Crosby's absence, rsysatre betd

he failed to appear at the beginning of his criminal trial. The Nvrhlsafter several days of delay'and a fruitless

absence, and he was convicted and subsequently arrested end sen-
FederalDistrict Corhprittdtepoednst ofradi a theac fovr Crosb, theciuded upon atorial rol meques fom

tenced. In affirming hs convictions, the Court of Appeals rejected teGvrmndcddta ra ol omneo
his argument that his trial was prohibited by Federal Rule of Crimi- October 17'. The court ordered Crosby's $100,000 bond
nal Procedure 43, which provides that a defendant must be, present forfeited and stated for the re cord its findings that qrosby
at every stage of trial 'except as otherwise provided' by th~e Rule and jiad been given adequate notice of the trial date, that his
which lists situations in which e right to be -present may be- waived, absentce 'was' mowing and delit taian tat requrn
including when a defendant, initially present, 'is voluntarily absent Ih oermn totr Crsysprtl rmhscdfn
after the trial has comnmenced.-, [7 tjI

dants would present extremen fkit for the Govern
Nel& Rule 43 prohibits the trial in, absentia of a defendant who is not metwtnsscuel th cor. Ifrhr

present at the beginning of trial. The Rule's express use iofss themeI n t~l out, t

limiting phrase 'except as otherwise provided' clearly indicates that concluded that,'Cr'osby vohintarily had waived "isconsiu
the list of situations in which the trial may proceed without the tional right,: tobe ~e tdrn h trial, an'd thtthe
defendant is exilusives. Moreover, te Rule is a restatement of the p 1ali Inest poedgwihhera n his' abence

law that emisted at the time it was adopted in 1944. Its distinction ou tw'eig hed ~ neeti en rsn
between flight before and dus~sng tria also is rational, as it mnars a diproac[eanee'wt pttinr

point at which the costs of delaying a trial are likely toicrease, prces nOtb 1di'C~ysf
helps to assure, that any weiver' is knowing and voluntary; and Icusl cirl av~ptn,~dc u
deprives the defendant of the',option of terminating the trial if it a sc IIIl o~ebr~18 ~~l~h ~ ref i
seeims that the verdict will Igo againist, him., Because Rule 43 is verdit. ofa~antCo
dispositive, Crosbys claim that the Constitution also prohibited his ~,I I[ S1e[,a .Cheta7i 994.2
trial is absentia is not reached. ilNOeco Iw ~ qu~

9A1 F. 2d 3567, reversed an4 rermapided. '[ini L Ji

BukicIUw'. J., delivered th opinion for a unanimous Court. F1ida 1d og% bakt ie ,#eeh a

JUSTCEBLACKIaU1N dellivered the 'opinion of the Cdourt. !L! 1 I4~Ah .~''L f~asI i cin

This"cs requires nts Ito 'decide w*iether IFedaral Rule.'ji ~ ~ Pbeie4
&64 'I "i beta f rtmnh ha[ ~ $e~o nnia

of C ariinal Procedir 4~priste trial' ao-bbsI eh~ taia a of i o

a defedn'wo ~rd ro otiladis abSint at ~r~n ~i~bgb~gq n [l

In April, 1988,~Ii fleden grand jr~i te'Distr"ict of il*i[ " 11 or
Minnesota indicted petitaioner MicheICrosby andlp'thers 115 c iII:

on a number of counts of mail fru.rThe' Indictment a L eaN"d~~oe~~
palleed th~at Crosby and 'his, codelfenAdanits h3ad devi'sed a I r s A [ II [ II $1 1

fraudulent scheme to sell military-vetbrah com~memorative n e v pat ~ ~ "[:'[f

park honoring veterans. Cr,6sby appieared before A federul ""~)P~ec eurd h e~a hl b r

magistrate on June 15, '1988, 'and, upon,'i, pea~ not en t h ragmn,~'ih ie[itepea
guilty, was conditionally released fromdeetnafr ____________ 'lT7

agreeing to ost a 100,00 bodadreani heS*e The court cited, among other authorities, United States v. Peterson.

Subsequently, he, attended pretrial cpnferece adhr- 524 F. 2d 167 (CA4 '1975), cert. denied. 423 U. S. 1058 (1976); Govern-

ings with his attorney and, was advised that terilws ment ofthse Virgin is1and's v. Brown, 507 F,. 2d 186, 189 (CA3 1975); and

scheduled to begin on October 12, ' Usd Stotes v. Tortorn,. 46.4 F. i2d 1202, 1208 (CM). cert denied sub.

Crosby did 'not appea r on October 12, however, nor os Sontoro v. United States, 409 U. S. 1063 (1972), See also Boremtan,
could he be fpund. United States deputy ma~~~~~~~~~~rshl Sufficiency of ShowIng Defehdantis WVoluot~ary Absence" F.romt Trial for

looked asthough ithad beenPurposes of Criminal Procedure lRule, 43, Authori~zing 6, nti~nuarnce of
reported that his house loe stogi a en Trial Notwithstand~ig Such Absence, 21 A.L.R. Fed ',906, b15-OiS (1974

and 1991 Suppi). and cases cited there.

NOTICE: This opinion is subject to formal revision before publication1
in the preliminary print of thc United 'States Rcports. Readers arce NOTE: Whcre it is deemcd dcsirable, a syllabus (headnotc) will be
requested to notify the Rcpor - fDecsn, Supreme Court of the rcleased I I at thc tiipe thc-~,pintion is issued. Thc syllabus constitutes
United States. Washington. CT '3 f n typographical or othcr no part of the opinion of thc Cburt but has been prepared by the
formall errors, in order that core. iybemd before the prolimns- Reporter o~f Decisions for thc convcnicncc of the readcr. Sec Uniteed
nary print goes to press. J 'ates v. De'zroi Lumber Co., 200I U.S. 321. 337.
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every stage of the trial including the impaneling of the courts of his country and to break up a trial already
the jury and the return of the verdict, and at the commenced," 223 U. S., at 457, quoting Falk v. United
imposition of sentence, except as otherwise provided States, 15 App. D.C. 446, 454 (1899), cert. denied, 181
by this rule. U. S. 618 (1901), the Court held:
'(b) Continued Presence Not Required. The further
progress of the trial to and including the return of the ihere the offense Is not capr and the accused is
verdict shall not be prevented and the defendant shall not in custody- if, after the trial has begun in his
be considered to have waived the right to be present presence, he voluntarily absents himself, this does not
whenever a defendant, initially present, nullify what has been done or prevent the completion

L(1) is voluntarily absent after the trial has corm- of the trial, but, on the contrary, operates as a waiver
menced ... " of his right to be present and leaves the court free to

proceed with the trial in like manner and with like
The Government concedes that the Rule does not specifi- effect as if he were present." 223 U. S., at 455 (em-
cally authorize the trial in absentia of a defendant who phasis added).
was not present at the beginning of his trial. The Gov-
ernment argues, nonetheless, that "Rule 43 does not Diaz was cited by the Advisory Committee that drafted
purport to contain a comprehensive listing of the circum- Rule 43. The Committee explained: 'The second sentence
stances under which the right to be present may be of the rule is a restatement of existing law that, except
waived." Brief for United States 16. Accordingly, the in 'capital cases, the defendant may not defeat the pro-
Government contends, Crosby's position rests not on the ceedings by voluntarily absenting himself after the trial
express provisions of Rule 43, but solely on the maxim has been commenced in his presence." Advisory Commit-

L express'o unius est ezclusio alterius. Ibid. We disagree. tee's Notes on Fed. Rule Crim. Proc. 43, 18 U. S. C. App.,
It is not necessary to invoke 'that maxim in order to p. 821. There is no reason to believe that the drafters
conclude that Rule 43 does not allow full trials in absen- intended the Rule to go further. Commenting on a
tia. The Rule declares explicitly: "The defendant shall be preliminary version of the 'rule, Judge John B. Sanborn,
present ... at every stage of the trial . . . except as a member of the Committee, stated:
otherwise provided by this rule" (emphasis added). The 'I think it would be inadvisable to conduct criminal
list of situations in which the trial may proceed without trials in the absence of the defendant. That has
the defendant is marked as exclusive not by the 'expres- neveri been the actice a the defendant

A, sion of one" circumstance, but rather by the express use neves been the tiand, Iheter he defendant
of alimiing hras. Inthatrespct te laguag and wants to attend the trial or not, I think he should be

structure of the Rule could not be more clear, compelled to be present. If, during the trial, he
disappears, there is, of course, no reason why the trial

The Government, however, urges us to look for guidance shudntpoedwhuthm"2MWicnadL t the ring law, HE ~~~~~~~~should n ot proceed wihut Yak ' 2 M. Wilken and
at the existing law, which the'Rule was meant to restate, NTrnDatgHioyofheFdalResf
at the 'time of its adoption, in 1944. See Advisory Corn- Cm Ina rcdr 3 19)
mittee's Notes on Fed. RTule Crim. Proc. 43, 18 U. S. C.
App., p. 821. That inquiry does not assist the Govern- The Court of Appeals in the present case recognized
ment. 'It is well settled that'. . . at common law the that this Court in Dzaz had not'addressed the situation
personal presence of the defendant is essential to a valid of the defendant who fails to appear for the commence-
trial and conviction on a charge of felony.... If he is ment of ti. Nevertheless, the court concluded: 'It would
absent, . . . a conviction will be set aside." W. Mikell, be anomalous to attach more significance to a defendant's
Clark's Criminal Procedure 492 (2d ed. 1918); accord, absence at cpmencenient tfian'to absence during more
Goldin, Presence of the Defendant at Rendition of the important substantivei portions of the trial." 917 F. 2d,
Verdict in Felony Cases, 16 Colum. L Rev. 18, 20 (1916); at 365., Wile it may be true that there are no 'talis-

F. Wharton, Criminal Pleading and Practice 388 (9th ed. manic properties which differentiate ,the commencement
1889); 1 J. Bishop, New Criminal Procedure 178-179 (4th of a trial 'from. ilater stages," Government of the Virgin
ed. 1895), and cases cited there. The right generally was Islands v. Brown, 507 F. 2d 186,' 189 (CA3 1975), we do
considered unwaivablq in felony cases. Mikell, at 492; not find the distinction betweeni pre- and midtrial flight

L Bishop, at 175,and 1,78. This canon was premised on the so farfetched as to convince us that Rule 43 cannot mean
notion that a fair trial could take place only if the jurors what itl says. 'As a geeral matter, the costs of suspend-
met the defendant face-4t4face and only if those testifying ing a prceding al'r eady under way will be greater than
against the de' ndant, did so in his presence. See Whar- the cosi 4f postpong a, trial 'not yet begun. If a clear
ton, at 392; Bishop, at 178. It was thought 'contrary tO line is to dr L the point Fat which the costs
the dictates o ,humanty' to le a prisoner 'waive that of delay e, likellyto outwegh theinterest. of the defen-
advantage whici a viewgf 'his s#ad pught might give himn dant ad2 'sociein lhaving te defendant present, the
by inclining t hearts of the jurors to listen to his commlence'm'enltf tria is at least a: plausible place at
defence with indlgence."' Ibid., quoting Prine v. Comrn which= o aw larat Ate. See opt v. Utah, 110 U. S.
monwealth, 18A'Pa. 103, 104 (1851). 574, 579 (1884) (didtissing the publics interest in strict

In Diaz v. ani ts 'S;+, 223 U. S. 442 (1912), a case enforcement of stattory requirement that 'defendant be
that concerned a deflndant who had absented himself present at trial).
voluntarily on [wo occasins from his ongoing trial in the There are additional practical reasons for distinguishing
Philippines, thiis lCot iihorized a limited exception to betweenl' 4it before and flight during a trial. As did

e the general rule an tionhat was codified eventually Diaz, th Rule treats midtrial fight as a knowing and
in Rule 43(b). Bec~alet did "not seem to us to be voluntary, waiver oflithe right to bepresent. Whether or
consonant with the dcttes of common sense that an not the rght constittionally may be waived in other
accused persoii being :l l'rge upon bail, should be at circumsces-and we express no opinion here on that
liberty, whenever he pledged, to withdraw himself from subject - he dkfendint's iitial presence serves to assure

1-13-93 52 CrL 2069



that any waiver is indeed knowing. "Since the notion that costly, perhaps unnecessary, path of becoming a fugitive
trial may be commenced in absentia still seems to shock from the outset.
most lawyers, it would hardly seem appropriate to impute The language, history, and logic of Rule 43 support a
knowledge that this will occur to their clients." Starkey, straightforward interpretation that prohibits the trial in
Trial in Absentia, 54 N.Y. St. B.J. 30, 34, n. 28 (1982). absentia of a defendant who is not present at the begin-
It is unlikely, on the other hand, "'that a defendant who ning of trial. Because we find Rule 43 dispositive, we do
flees from a courtroom in the midst of a trial - where not reach Crosby's claim that his trial in absentia was
judge, jury. witnesses and lawyers are present and ready also prohibited by the Constitution.
to continue - would not know that as a consequence the The judgment of the Court of Appeals is reversed and
trial could continue in his absence.'". Tylor v. United, 'the case is remanded for further proceedings consistent
States, 414 U. S. 17, 20 (1973), quoting from Chief Judge with this opinion.
Coffin's opinion, 478 F. 2d 689, 691 (CAI 1973), for the, It is so ordered.
Court of Appeals in that case.' Morieover, Ia rule thatallows an ongoing trial to continue when a dfnat MARK D. NYVOLD, St. Paul, Minn., for petitioner; RICH- Loption f a'- ARD 'H. SISEAMON, Assistant to Solicitor General,disappears deprives the defendant of thelopaon if iaz- J(KENNETH W. STARR, Sol., Gen., ROBERT S.
bling on an acquittal knowing that he can terminate the l: MUELLER III, Asst. Atty. Gen., WILLIAM C. BRYSON,
trial if it seems that the verdict will go against him - an lJpty.;!Sol. Gen., and MICHAEL E. O'NEILL4 Dept. of
option that might otherwise appear, preferable to the Justice atty., on the briefs) for respondent.

FTh ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~f

Li
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K COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

r OF THE
Aft JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

L ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

SAM C. POINTER, JR.
L JOSEPH F. SPANIOL. JR. October 15, 1992 CVL RULES

SECRETARY WM. TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

Honorable Vincent L. Broderick, Chairman
Committee on Criminal Law and Probation
101 East Post Road
White Plains, NY 10601

r
Dear Judge Broderick:

The Department of Justice has proposed to the Advisory Committee on the
Federal Rules of Criminal Procedure that Rule 43 be amended to permit the Court to
sentence a fugitive defendant who flees following conviction and before imposition of
sentence. In its present form Rule 43 permits a trial to continue in such circumstances
but does not, in express terms, permit imposition of sentence in absentia.

The problem is not altogether insubstantial, and it is growing. The Department
advises us that the number of defendants who become fugitives after commencement of
trial but before sentencing rose from 737 as of June 30, 1989, to 853 as of June 30,
1991, an increase of more than 15%.

The Advisory Committee presently has the proposed amendment to Rule 43 under
consideration and will take up the issue again at its meeting next April 22. In the
meantime, we understand that the Probation Service does not begin to prepare (or
complete), a presentence report when the defendant absconds before sentencing. The
Government expresses concern that this enhances the likelihood of prejudice to it because
the evidence may become stale and the Government may have difficulty in sustaining its
burden of proof on disputed issues under the Sentencing Guidelines if a sentencing
hearing is not conducted for many months or even years after the conviction. On the
other hand, preparation of the presentence report (with or without imposition of sentence
itself) would tend to establish the facts relevant to sentencing and facilitate the sentencing
hearing even if it is not conducted until much later.

Le



Honorable Vincent L. Broderick
Page 2
October 15, 1992

It was the sense of the Advisory Committee that I should correspond with you 7
and suggest that your Committee might want to review this practice and recommend to
Probation that presentence investigation reports be prepared even when the defendant has
absconded. H

Thank you for your consideration; and, if you wish, I would be happy to discuss
this with you in more detail by telephone. L

Very truly yours,

Wm rreIl Hodges

c: Members of Criminal Rules Advisory Committee
Honorable Robert F. Keeton
Professor David A. Schlueter
Honorable Robert S. Mueller, III
Mr. Donald L. Chamlee

Lt
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AGNDA II-C-7
Washington, DC
April 22-23, 1993

MEMO To: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 53; Proposed Amendments to Permit Cameras,
etc. in Courtrooms

DATE: March 15, 1993

Mr. Timothy B. Dyk and Ms. Barbara McDowell, counsel
for various news organizations, have filed a memorandum
proposing that Rule 53 be amended to permit camera and audio
coverage of criminal proceedings. As they note in their
memo, the amendment would not affirmatively authorize such
use, but would instead "provide the Judicial Conference with
the flexibility to decide whether such coverage should be
permitted in criminal as well as civil proceedings."

That memo, which is self-exmplanatory, and other
materials relating to that proposal are attached. This
matter will be on the agenda for the April meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

L ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN March 4 1993 KENNETH F. RIPPLE
March 4, 1993 APPELLATE RULES

PETER G. McCABE
SECRETARY SAM C. POINTER, JR.

L ~~~~~~~~~~~~~~~~~~~~~~~~~~~CIVIL RULES

WILLIAM TERRELL HODGES

CRIMINAL RULES

Mr. Peter G. McCabe, Secretary EDWARD LEAVY
BANKRUPTCY RULES

Committee on Rules of Practice and Procedure
K Administrative Office of the

United States Courts
Washington, DC 20544

Re: Proposed Amendments to Rule 53

Dear Peter:

This is in response to your memorandum of February 9, 1993 concerning proposed

K amendments to Rule 53 and the request of the proponent (Timothy B. Dyk of Jones, Day,

Reavis & Pogue) for an opportunity to make an oral presentation at the April meeting of the

Advisory Committee on Criminal Rules.

As you know from my memo of February 19, I polled the membership of the Committee

on the question whether Mr. Dyk should be given some time on the agenda. The majority of

those voting was negative.

You Accordingly, would you please correspond with Mr. Dyk informing him of this result.

You might wish to point out that the meeting will be public so that he is welcome to attend;

that all of his supporting materials will be brought to the attention of the members of the

Committee by inclusion in their respective agenda books; and that, if the proposed amendment

is sent forward for publication and comment (after favorable consideration by the Advisory

Committee and the Standing Committee), he and others will have full opportunity to be heard
during that stage of the Rules Enabling Act process.

Very truly yours,

L
Wm. Terrell Hodges

c: Honorable Robert E. Keeton
Members of the Advisory Committee
on Criminal Rules

L. Professor David A. Schlueter
Mr. William R. Wilson
Mr. John K. Rabiej

L'
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY F 19 SAM C. POINTER, JR.
February 19, 1993 CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

TO: MEMBERS OF THE ADVISORY COMMITTEE ON THE CRIMINAL RULES

L It FROM: WM. TERRELL HODGES

L We have received papers submitted by the American Society of Newspaper Editors and
others, through counsel (Jones, Day, Reavis & Pogue) suggesting an amendment to Rule 53:

The taking of photographs in the court room during the progress
of judicial proceedings or radio broadcasting of judicialK ~ proceedings from the court room shall not be permitted by the
court except as such activities may be authorized under guidelines
promulgated by the Judicial Conference of the United States. (All
underscored wording to be added to existing rule by the proposed
amendment).

This proposal will be on the agenda for our April meeting and the papers submitted in
support of it will be included in your agenda materials to be distributed in March.

The present question is this. Submitting Counsel, Mr. Timothy B. Dyk of Jones, Day
specifically requests an opportunity "to make an oral presentation" at our April meeting. A
decision needs to be made about this request; and, because our precedent is mixed, I seek your

L guidance.

I know that in most instances in the past, proponents of changes in the rules have been
L welcome to be present at the meetings - - indeed, our meetings are open to the public in

general - - but requests to be heard have generally been disfavored and denied. One rationale
for this approach is that the public comment period, if an amendment is sent forward, affords

i S a full and more appropriate opportunity for proponents as well as opponents to appear and be
heard if they wish. On the other hand, there have been exceptions. The most recent example
was the appearance before us by the Director of the Bureau of Prisons urging an amendment
of Rule 10.

al



Advisory Committee on the Criminal Rules
Page 2
February 19, 1993

I would appreciate it if you would telephone my secretary (Mrs. Barbara Wood - L
904/232-1852) by the close of business on Friday, February 26, 1993 and communicate your
vote, either yea or nay, on the question whether Mr. Dyk should be permitted a brief
opportunity to address the Committee on the subject of Rule 53 when we reach that item on our
agenda in April.

l,,
c: Honorable Robert E. Keeton

Mr. William R. Wilson C
Professor David A. Schlueter LJ
Mr. Peter G. McCabe
Mr. John K. Rabiej

L)

L1
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3 COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY SAM C. POINTER, JR.3 ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~CIVIL RULES
WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVYLi .BANKRUPTCY RULES

February 9, 1993

Timothy B. Dyk, Esquire
Jones, Day, Reavis & Pogue
Metropolitan Square
1450 G Street, N.W.

v ~Washington, D.C. 20005-2088

Dear Mr. Dyk:L
Thank you for your memorandum of February 3, 1993 proposing

amendments to Rule 53 of the Federal Rules of Criminal Procedure.
A copy of your comments will be sent to the chairman and reporter
of the Advisory Committee on Civil Rules for their consideration.

We welcome your comments and appreciate your interest in the
rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, Esquire
Professor David A. Schlueter



JONES, DAY, REAVI:S & POGtUE;l
ATLANTA IRVINE J D E TELEPHONE 202-679-3939 [7
AUSTIN LONDON METROPOLITAN SQUARE TELEX DOMESTIC 892410

BRUSSELS LOS ANGELES 1450 G STREET. N W TELEX INTERNATIONAL 64363

CHICAGO N WASHINGTON. D C 20005-2088 CABLE ATTORNEYS WASHLINGTON
CLEVELAND NWYR AHNTN _20528

PARIS FACSIMILE- 202-737-2832
COLUMBUS

DALLAS PITTSBURGH WRITER S DIRECT NUMBER

FRANKFURT RIYADH

GENEVA TAIPEI February 3, 1993
HONG KONG TOKYO

John Rabiej, Esq.
Attorney-Advisor
Office of the Assistant Director

for Judges Programs C;
Administrative Office of the
United States Courts

Washington, D.C. 20544

Re: Memorandum Concerning Proposed Revision to Rule 53
of the Federal Rules of Criminal Procedure '

Dear Mr. Rabiej:

On October 9, 1992, various news organizations submitted a L
preliminary memorandum to the Criminal Rules Advisory Committee
requesting consideration of a proposed amendment to Rule 53.
We understand that the Committee has agreed to consider the
proposal at its April 1993 meeting. Accordingly, we are now
submitting the enclosed Memorandum of News Organizations
Concerning Proposed Revision to Rule 53, which more extensively
addresses the nature and purpose of the proposed amendment. We
respectfully request that the Memorandum be circulated to the
Committee and that we be afforded an opportunity to make an
oral presentation at the April 1993 meeting.

ery truly yours,

Timothy B. Dyk

Enclosures

L

cc: Professor Stephen Saltzburg F



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
He WASHINGTON, D.C. 20544

ROBERT E KEETON 
CHAIRMEN OF ADVISORY COMMITTEESL CHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULESPETER G. McCABE

SECRETARY 
SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

I 
EDWARD LEAVYt 

BANKRUPTCY RULES

February 9, 1993

MEMORANDUM TO JUDGE WILLIAM TERRELL HODGES

SUBJECT: Proposed Amendments to Rule 53

The attached memorandum of February 3, 1993, proposesamendments on behalf of several news organizations to Rule 53 ofthe Federal Rules of Criminal Procedure that would allow cameraand audio coverage of criminal proceedings "under guidelinespromulgated by the Judicial Conference of the United States."r The news organizations submitting this proposal argue that theissue is more appropriately an "administrative policy matter"rather than a "rules matter," and that it should be handled bythe Conference. The same group raised this issue on apreliminary basis at the Committee's last meeting.

The news organizations request permission to make an oralpresentation to the Committees at the April 1993 meeting. (Seepages 17-18 of the memorandum.) We were provided 35 copies ofthe memorandum, which I will retain for insertion into the agendafor our next meeting.

Peter G. McCabe
Secretary

Attachment

Ccc: Honorable Robert E. Keeton
William R. Wilson, Esquire
Professor David A. Schlueter

L



To: The Advisory Committee on Criminal Rules -
of the Judicial Conference of the United States

MEMORANDUM OF NEWS ORGANIZATIONS I
CONCERNING PROPOSED REVISION TO RULE 53

OF THE FEDERAL RULES OF CRIMINAL PROCEDURE

Timothy B. Dyk
Barbara McDowell
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-3939

Counsel for AMERICAN SOCIETY OF NEWSPAPER
EDITORS, ASSOCIATED PRESS, CABLE NEWS 7
NETWORK, INC., CAPITAL CITIES/ABC, INC.,
CBS INC., C-SPAN, GANNETT COMPANY, INC.,
NATIONAL ASSOCIATION OF BROADCASTERS, r
NATIONAL BROADCASTING COMPANY, INC.,
NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION,
NATIONAL PUBLIC RADIO, THE NEW YORK TIMES
COMPANY, POST-NEWSWEEK STATIONS, INC.,
PUBLIC BROADCASTING SERVICE, RADIO-
TELEVISION NEWS DIRECTORS ASSOCIATION, _

THE REPORTERS COMMITTEE FOR FREEDOM OF
THE PRESS, SOCIETY OF PROFESSIONAL
JOURNALISTS and THE WASHINGTON POST

February 3, 1993



INTRODUCTION AND SUMMARY

L This memorandum is submitted by a group of broadcasters,

V publishers and other organizations in support of a non-

substantive amendment to Federal Rule of Criminal Procedure 53,

which currently prohibits camera or audio coverage of criminal

proceedings in the federal courts.1 Rule 53, with the proposed

L amendment shown by underscoring, would read as follows:

L The taking of photographs in the court room
during the progress of judicial proceedings or
radio broadcasting of judicial proceedings from
the court room shall not be permitted by the

L court except as such activities may be
authorized under guidelines promulgated by theV Judicial Conference of the United States.

The proposed rule would not affirmatively authorize camera or

audio coverage of criminal proceedings. The rule would merely

L conform Rule 53 to the revised Code of Conduct for United States

Judges and provide the Judicial Conference with the flexibility

L to decide whether such coverage should be permitted in criminal

as well as civil proceedings.

It has become increasingly clear in the nearly half-century

F since Rule 53 was promulgated that whether and to what extent

1 Most of these parties previously submitted joint
comments to the Judicial Conference's Ad Hoc Committee on Cameras
in the Courtroom urging that the news media be permitted to provide

L camera and audio coverage on an experimental basis in selected
federal courts. As discussed below, the Judicial Conference
ultimately authorized such an experiment, which is now in effect insix district courts and two courts of appeals.

1



cameras and audio equipment should be allowed in the courts is

not an issue of criminal procedure. The issue should instead be

treated as one of judicial administration. V
The Supreme Court recognized in Chandler v. Florida, 449 U.S.

560 (1981), that the presence of cameras at criminal trials is

not a violation of due process. The American Bar Association

shortly thereafter amended Canon 3(A)(7) of its Code of Judicial
.~~~~

Conduct to permit camera and audio coverage of civil and criminal

trials pursuant to appropriate guidelines. Canon 3(A)(7) was

ultimately deleted entirely from the Code of Judicial Conduct.

In the decade following the Chandler decision, most states have 7

adopted new rules permitting camera and audio coverage of

criminal trials on either a permanent or an experimental basis. 7
In 1990, the Judicial Conference of the United States

repealed Canon 3A(7) of the Code of Conduct for United States L
Judges, which had previously barred camera and audio coverage of r
federal criminal or civil proceedings. The change had been

proposed on the ground that "rules governing cameras in a

courtroom are misplaced in a code of ethics."2 At the same

time, the Judicial Conference authorized a three-year experiment K
with camera and audio coverage of civil proceedings in selected F

district courts and courts of appeals. However, the Judicial

2 Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2 (September 1990) ("Ad Hoc Committee
Report"). The Ad Hoc Committee Report is appended to this
Memorandum.

2



Conference declined, in view of Rule 53, to include criminal

trials or appeals in the experiment.

The proposed amendment would provide the Judicial Conference

with the same authority in criminal proceedings as in civil

proceedings to establish policies for the federal courts with

respect to camera and audio coverage. It would also avoid the

prospect of repeated piecemeal amendments to Rule 53 in the

future.

By recognizing that the question of camera and audio coverage

of the courts is a matter of judicial administration best left to

the Judicial Conference, the proposed amendment would simply

conform Rule 53 to the policy reflected in the Judicial

Conference's 1990 deletion of Canon 3A(7) from the Code of

Conduct for United States Judges. In view of the non-substantive

nature of this proposed amendment, these parties respectfully

suggest that a public notice-and-comment period is unnecessary.

These parties also request the opportunity to make an oral

presentation to the Committee at its April 1993 meeting.

I. BACKGROUND

A. Provisions Governing Camera and Audio Coverage
of Proceedings in the Federal Courts

Rule 53 was included in the Federal Rules of Criminal

Procedure when they were promulgated in 1946. The Advisory

Committee notes explained that "while the matter to which the

rule refers has not been a problem in the Federal courts as it

has been in some State tribunals, the rule was nevertheless

3



included with a view to giving expression to a standard which L

should govern the conduct of judicial proceedings."3 The notes

included a citation to a contemporaneous commentary on the

proposed criminal rules, which observed that "[t]he Advisory

Committee was aware of the fact that such a rule (against camera

and audio coverage] is needed much more in the state courts than P

in the federal courts."4

No provision similar to Rule 53 has ever existed in the'

Federal Rules of Civil Procedure. In 1972, the Judicial

Conference adopted a prohibition against camera and audio Li

coverage of virtually all federal civil and criminal proceedings f

as Canon 3A(7) of the Code of Conduct for United States Judges.

Canon 3A(7) set forth a general rule that "[a] judge should 7
prohibit broadcasting, televising, recording, or taking

photographs in the courtroom and areas immediately adjacent L
thereto during sessions of court or recesses between sessions." K
At the time that Canon 3A(7) was adopted by the Judicial

Conference, the provision mirrored Canon 3(A)(7) of the American

Bar Association's Code of Judicial Conduct.

3 Notes of Advisory Committee on Rules (1944 adoption). LJ
4 Lester B. Orfield, The Preliminary Draft of the Federal

Rules of Criminal Procedure, 22 Texas L. Rev. 194, 223 (1944).
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B. The Repeal of Prohibitions Against Camera and
Audio Coverage of State Court Proceedings

In 1981, the Supreme Court held in Chandler v. Florida, 449
L

U.S. 560 (1981), that the presence of television cameras at

i criminal trials is not a denial of due process. The Court

observed that no empirical data suggested that the presence of

cameras and audio equipment in the courtroom, operated in

r accordance with appropriate guidelines, affected the conduct of

trial participants in a manner that impaired the "fundamental

L, fairness" of the trial. Id. at 575-83.

One year after Chandler, the American Bar Association amended

Canon 3(A)(7) of its Code of Judicial Conduct to permit camera

and audio coverage "under rules prescribed by a supervising

appellate court or other appropriate authority." No distinction

was made between civil and criminal proceedings. In 1990, the

ABA repealed Canon 3(A)(7) entirely on the ground that the

subject "is more appropriately addressed by administrative rules

adopted within each jurisdiction."5

In the wake of the Chandler decision and the amendment of ABA

V Canon 3(A)(7), a number of states began to reexamine their own

prohibitions on camera and audio coverage of the courts. At

present, forty-seven states allow such coverage on either a

5 ABA Standing Committee on Ethics and Professional
Responsibility, Final Draft of Recommended Revisions to ABA Code of

L Judicial Conduct at 6 (December 1989). A similar provision
allowing camera and audio coverage under appropriate guidelines
remains as Standard 8-3.8 of the ABA's Criminal Justice Standards
on Fair Trial and Free Press.

5
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permanent or an experimental basis.6 Of the forty-one states

that have adopted permanent rules permitting camera and audio

coverage of the courts, thirty-six did so after a period of r
formal experimentation. 7

Most of the state experiments with camera and audio coverage

of the courts have involved criminal as well as civil 7

proceedings. Similarly, most states have not distinguished

between civil and criminal cases in their permanent rules

governing camera and audio coverage. Of the forty-three states

that allow camera and audio coverage of civil trials, whether on

a permanent or an experimental basis, only three do not allow

camera and audio coverage of criminal trials.8 And all states

that permit camera and audio coverage of civil appeals also

permit such coverage of criminal appeals.9

6 Radio-Television News Directors Association, News Media
Coverage of Judicial Proceedings with Cameras and Microphones B-1, 7
B-5 (1993). L

7 Id. at B-5.

8 Id. at B-6 to B-7. The three exceptions are Maryland, J
Pennsylvania and Texas (which is reportedly in the process of
promulgating rules allowing camera coverage of criminal trials). C
Nebraska allows audio coverage, but not camera coverage, of certain
criminal and civil proceedings (i.e., criminal sentencings and
civil non-jury trials in specified districts).

9 Id. at B-6 to B-7. A number of states have recently
repealed or modified criminal rules that once mirrored Rule 53 of
the Federal Rules of Criminal Procedure. For example, Maine and
Tennessee have simply eliminated prohibitions on camera coverage L)
from their criminal rules, while Delaware has modified its Rule 53
by appending the phrase "except in accordance with rules adopted by
the Supreme Court." Del. R. Crim. P. 53. The North Dakota Supreme
Court has adopted an administrative rule that expressly modifies
the state's Rule 53 and sets forth conditions under which camera

(continued...)
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In addition to the activity in the states with respect to

camera and audio coverage of the courts, the United States Court

of Military Appeals has allowed several criminal appeals to be

televised. According to the then-Chief Judge of that Court, he

and his colleagues concluded after the initial arguments that

they "had not felt distracted in any way" by the presence of

cameras and audio equipment and that "the quality of the argument

and the rapport between court and counsel had not

diminished.110

The progressive easing and eventual elimination of ABA Canon

3(A)(7), and the widespread acceptance of cameras in the state

courts, are largely the result of three developments: the Supreme

Court's decision in Chandler that camera coverage does not pose

due process concerns; the perception of state judges that camera

coverage has not adversely affected witnesses, jurors or other

trial participants; and modern technology and court rules (e.g.,

rules requiring "pooling" of coverage) that have eliminated any

significant risk of disruption of judicial proceedings. The

Supreme Court's decision in Richmond Newspapers. Inc. v.

Virginia, 448 U.S. 555 (1980), which recognized the vital role of

the print and electronic media "as surrogates for the public" in

9 ( ... continued)
coverage of criminal and civil proceedings is permitted. N.D.
Supreme Court Admin. R. 21. Vermont has promulgated a new Rule 53
that permits camera and audio coverage under specified conditions.
Vt. R. Crim. P. 53.

10 Letter of Hon. Robinson 0. Everett to Timothy B. Dyk
(June 9, 1989).
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reporting on criminal and civil trials, also supports the opening

of the courts to camera and audio coverage. Id. at 573

(plurality opinion); see also id. at 586 n.1 (Brennan, J.,

concurring) ("the institutional press . . . serves as the 'agent'

of interested citizens, and funnels information about trials to a

large number of individuals").
i~r

C. The Judicial Conference's Response to Requests for
Camera and Audio Coverage of the Federal Courts

In 1983, a number of broadcasters, publishers, media ?
organizations and others petitioned the Judicial Conference to

permit camera and audio coverage of the federal courts, citing

"the technological, constitutional and experiential developments

since the existing federal rules were adopted. 11 The

petitioners proposed that Canon 3A(7) and Criminal Rule 53 be

amended in a manner that would expressly authorize "the
7

broadcasting, televising, recording and photographing of judicial

proceedings . . . in accordance with guidelines promulgated by rn

the Judicial Conference."12 The Judicial Conference appointed

a committee to consider the matter, but the proposal was

ultimately rejected.13

11 Petition to the Judicial Conference of the United
States Concerning Visual and Aural Coverage of Federal Court
Proceedings by the Electronic and Print Press at 5 (March 1983).

12 Petition at 7. K,

13 See Report of the Judicial Conference Ad Hoc Committee K
on Cameras in the Courtroom (Sept. 6, 1984).

8
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Six years later, however, the Judicial Conference appointed a

new Ad Hoc Committee on Cameras in the Courtroom to consider

revisions to Canon 3A(7). The Ad Hoc Committee received

submissions from various broadcasters, publishers and media

organizations, including most of the parties to this application.

These parties did not urge the Ad Hoc Committee, as they had in

1983, immediately to repeal the prohibitions on cameras and audio

equipment in the courts. Instead, they suggested that the Ad Hoc

Committee consider the approach adopted by a number of states,

which had first conducted controlled experiments with camera and

audio coverage before deciding whether to adopt a permanent

rule.14

These parties explained to the Ad Hoc Committee that the

cameras and audio equipment available today to cover judicial

proceedings are inconspicuous and unobtrusive.15 Television

cameras are small and entirely silent, and they can be operated

with existing courtroom lighting. One or two of these cameras

placed in a fixed location are adequate to provide coverage. As

one district court has observed:

A single, silent, fixed-location camera is no
more intrusive than the familiar phenomena of
courtroom artists working on their sketches and
notetaking reporters making entrances and hasty

14 See Memorandum Concerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts (Dec. 6, 1989);
Further Comments of News Organizations Concerning Possible
Revisions to Canon 3A(7) (April 9, 1990).

15 Memorandum Concerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts at 4-5.
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exits to phone in their stories on
deadline.

Still photographic cameras are also small and require only normal

lighting. In most cases, the court's existing audio equipment

can be used for television and radio coverage. 17

These parties also advised the Ad-Hoc Committee that "[t]he

adoption of appropriate guidelines, which include requirements LJ

for pooling," would further reduce concerns about camera and V
audio coverage.'8 For example, judges would be spared from

having to engage in routine supervision of camera and audio

coverage, yet would have the authority "to regulate coverage to

avoid any possibility of prejudice to the trial participants in a

particular case."191

In addition, these parties provided the Ad Hoc Committee with

data documenting the results of the state experiments with i

cameras in the courts.20 According to the data submitted to

the Ad Hoc Committee, of the surveyed judges who had experience

16 Westmoreland v. CBS. Inc., 596 F. Supp. 1166, 1168
(S.D.N.Y.), aff'd, 752 F.2d 16 (2d Cir. 1984), cert. denied, 472
U.S. 1017 (1985).

17 A practical effect of allowing camera and audio
coverage is a reduction in the number of reporters and other media
personnel in the courtroom. Many reporters choose to view the
television feed of the proceedings in an adjacent room, where they
can use personal computers, confer with colleagues, and come and go
more freely than they could in the courtroom.

18 Memorandum Concerning Proposed Revisions of the
Prohibitions on Cameras in the Federal Courts at 5.

19 Idl

20 Further Comments of News Organizations Concerning
Possible Revisions to Canon 3A(7) at 6-8.
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with camera coverage, 81% favored allowing cameras in the courts.

The data also revealed that 84% of the judges said that camera

coverage was not disruptive; 92% said that camera coverage did

not affect their own behavior in the courtroom; 85% said that

camera coverage had no effect on attorneys' conduct; and 82% said

that camera coverage did not affect the conduct of witnesses.21

In August 1990, the Ad Hoc Committee recommended that Canon

3A(7) be deleted from the Code of Conduct for United States

Judges on the ground that "rules governing cameras in a courtroom

are misplaced in a code of ethics."22 The Judicial Conference

adopted this recommendation in September 1990. The Judicial

Conference decided that the issue would henceforth be addressed

in a policy statement in the Guide to Judiciary Policies and

Procedures and in the Proceedings of the Judicial Conference of

the United States.23

At the same time, the Judicial Conference authorized a three-

year experiment with camera and audio coverage of federal civil

proceedings. The experiment began on July 1, 1991, and will

conclude on June 30, 1994. The experiment involves two courts of

appeals and six district courts, which were selected by the Ad

21 Id.

22 Ad Hoc Committee Report at 2.

23 Id. at 2.
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Hoc Committee from among the many courts that volunteered to

participate.24

The Judicial Conference expressly limited the experiment to

civil cases, noting that Rule 53 "specifically prohibits the

broadcasting of criminal proceedings."2 5 Indeed, the Judicial 4J

Conference apparently viewed Rule 53 as barring camera and audio 7

coverage of criminal proceedings at the appellate level as well

as the trial level.26

The Judicial Conference adopted a number of rules with

respect to coverage conducted during the experiment. These J

include restrictions on the numbers of cameras and operators in

the courtroom, requirements that equipment "not produce

distracting sound or light" (e.a., no flash photography), and

provisions that the news media enter into "pooling" arrangements

for the sharing of material.27 In addition, the rules broadly Ld
provide: 5

A presiding judicial official may refuse, l
limit, or terminate media coverage of an entire
case, portions thereof, or testimony of 7
particular witnesses, in the interests of
justice to protect the rights of the parties,

24 The experiment involves the U.S. Courts of Appeals for
the Second and Ninth Circuits and the U.S. District Courts for the
Southern District of New York, the District of Massachusetts, the
Southern District of Indiana, the Eastern District of Michigan, the
Eastern District of Pennsylvania and the Western District of
Washington.

25 Ad Hoc Committee Report at 6 n.3.

26 Id., Appendix C at 1 (Guidelines for the Pilot Program i
on Photographing, Recording, and Broadcasting in the Courtroom).

27 Id., Appendix C at 2.
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witnesses, and the dignity of the court; to
assure the orderly conduct of the proceedings;
or for any other reason considered necessary orappropriate by the presiding judicial
officer.28

The experiment has now been in place for one and one-halfL
years. The Research Division of the Federal Judicial Center is

L compiling data on the experiment.

The Ad Hoc Committee completed its business with the

selection of the courts to participate in the experiment. The
Judicial Conference transferred jurisdiction over the issue toL
its Committee on Court Administration and Case Management. These

parties have provided copies of this submission to the chairs of
C, both the Ad Hoc Committee and the Committee on Court

Administration.

DISCUSSION

These parties are not asking this Committee to decide whether

camera and audio coverage should be permitted in federal criminal

proceedings. We are simply seeking a conforming amendment to
F' Rule 53 similar in purpose to the 1990 amendment to the Code of

Conduct for United States Judges, which would transfer

jurisdiction over this issue from the Rules of Criminal Procedure
to the Judicial Conference of the United States. The Judicial

Conference already exercises jurisdiction over the issue of
camera and audio coverage of federal civil proceedings through

L 28 Id., Appendix C at 1.
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its Committee on Court Administration. Accordingly, we propose

that the text of Rule 53 be amended as follows:

The taking of photographs in the court room
during the progress of judicial proceedings or
radio broadcasting of judicial proceedings fromC
the court room shall not be permitted by the
court except as such activities may be
authorized under guidelines promulaated by the
Judicial Conference of the United States. 0

The amended Rule 53 would not itself require, or even permit,

federal judges to admit cameras and audio equipment into their

courtrooms in criminal cases. Instead, the Rule would simply

enable the Judicial Conference to decide whether the blanket C

prohibition on camera and audio coverage of criminal proceedings

should be modified and, if so, under which conditions individual 7

federal courts could allow such coverage.

As noted above, in deleting the cameras prohibition from the K
Code of Conduct for United States Judges, the Judicial Conference

correctly-recognized that "rules governing cameras in a courtroom 0

are misplaced in a code of ethics."29 Such rules are similarly

misplaced in the Rules of Criminal Procedure. Whether cameras

and audio equipment should be allowed in the courtroom is no more

an issue of "criminal procedure" than of "ethics." It is instead

an issue of judicial administrative policy. The Judicial 5

Conference apparently recognized that this question is one of

judicial administrative policy in deciding that the question is

29 Ad Hoc Committee Report at 2.
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most appropriately addressed as a "policy statement" in the Guide
to Judiciary Policies and Procedures.

Lo Ordinarily, the Judicial Conference has broad discretion to
C1 determine which policies should govern the administration of the
L federal courts. The Judicial Conference may freely reexamine

and, if appropriate, revise those policies in light of experienceL.
and changed conditions, without having to subject each revision

L to the sort of formalized approval process that is required of
amendments to the Federal Rules.

L The Judicial Conference should have the same authority in the
criminal context as in the civil context to make policy for the

federal courts with respect to camera and audio coverage. For
example, the Judicial Conference should have the authority, if it
so chooses, to extend its current experiment to federal criminal

L proceedings. The Judicial Conference should likewise have the
x"R authority to decide at the conclusion of that experiment whether

cameras and audio equipment are to be allowed in criminal

L proceedings and, if so, on what terms. The proposed amendment to
Rule 53 would provide the Judicial Conference with this

authority. It would then be left to the Judicial Conference to

L. decide whether or how to exercise that authority.

This Committee has recognized in other contexts that the
Rules of Criminal Procedure should accord considerable discretion
to the Judicial Conference and the Administrative Office of the
United States Courts in matters of judicial administration. For
example, in drafting what ultimately became Rule 55, the

15
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Committee expressly chose not to specify the precise records to

be maintained by district court clerks in criminal cases, "but to

vest the power to do so in the Director of the Administrative

Office of the United States Courts with the approval of the

Conference of Senior Circuit Judges [now the Judicial

Conference])"30

Moreover, in subsequently eliminating Rule 55's requirement
r

that district court clerks keep "a book known as the 'criminal

docket' in which, among other things, shall be entered each order

or judgment of the court," the Committee again deferred to the

Judicial Conference and the Administrative Office on judicial

administration matters. As the Committee explained:

The Advisory Committee Note to original K
Rule 55 observes that, in light of the
authority to which the Director [of the
Administrative Office] and Judicial Conference C

have over the activities of clerks, "it seems Ll
best not to prescribe the records to be kept by
clerks." Because of current experimentation
with automated record-keeping, this approach is K
more appropriate than ever before. The
amendment will make it possible for the
Director to permit use of more sophisticated
record-keeping techniques, including those
which may obviate the need for a "criminal
docket" book.31

L)
I -

30 Notes of Advisory Committee on Rules (1944 adoption).

31 Notes of Advisory Committee on Rules (1983 amendment).
See also, e.g., Advisory Committee Notes to Fed. R. Civ. P. 79
(1946 amendment) (discussion of amendment designed to "give[]
latitude for the preservation of court records in other than book
form, if that shall seem advisable," to "permit[ with the approval
of the Judicial Conference the adoption of such modern, space-
saving methods as microphotography," and to "enabl[e] the
Administrative Office, with the approval of the Judicial
Conference, to carry out any improvements in clerical procedure
with respect to books and records which may be deemed advisable").
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L The same rationale is applicable here. Rule 53 should not

constrain the Judicial Conference's ability to experiment with

new technologies, but rather should permit the Judicial

Conference to determine whether or how existing practices

concerning camera and audio coverage of the federal courts should
be modified. As the Committee recognized in the Rule 55 context,

E"Ebjecause of current experimentation" -- here, with camera and

audio coverage of civil proceedings -- "this approach is more

appropriate than ever before."

Finally, it would be unnecessarily cumbersome for the

Judicial Conference to have to seek an amendment to Rule 53
whenever a change in the rules governing camera and audio

coverage of the courts seemed appropriate. The proposed

amendment would enable the Judicial Conference to modify its

camera policy expeditiously, and would free this Committee from
L the prospect of having to consider repeated piecemeal amendments

C" to Rule 53.

CONCLUSION

For the reasons discussed above, these parties respectfully

request that the Committee adopt the proposed non-substantive

amendment, which would conform Rule 53 to the Judicial

Conference's deletion of Canon 3A(7) from the Code of Conduct for
E United States Judges. In addition, we request the opportunity toL

17
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make an oral presentation to the Committee at its April 1993

session.

Respectfully submitted,

Timothy'B. Dyk
Barbara McDowell
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202)i 879-3939

Counsel for AMERICAN SOCIETY OF NEWSPAPER
EDITORS, ASSOCIATED PRESS, CABLE NEWS
NETWORK, INC., CAPITAL CITIES/ABC, INC.,
CBS INC., C-SPAN, GANNETT COMPANY, INC.,
NATIONAL ASSOCIATION OF BROADCASTERS,
NATIONAL BROADCASTING COMPANY, INC., ;
NATIONAL PRESS PHOTOGRAPHERS ASSOCIATION,
NATIONAL PUBLIC RADIO, THE NEW YORK TIMES r
COMPANY, POST-NEWSWEEK STATIONS, INC., L
PUBLIC BROADCASTING SERVICE, RADIO-
TELEVISION NEWS DIRECTORS ASSOCIATION,
THE REPORTERS COMMITTEE FOR FREEDOM OF
THE PRESS, SOCIETY OF PROFESSIONAL
JOURNALISTS AND THE WASHINGTON POST

February 3, 1993
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Agenda E-22 (Summary)
Cameras in the Courtroom
September 1990

SUNMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE COMMrITEE

7 > ON CANERAS IN TOE COURTROOM

The Ad Hoc Committee on the Cameras in the Courtroomrecommends that the Conference:

Page
1. Strike Canon 3A(7) from the Code of Conduct for UnitedStates Judges, and henceforth include policy on camerasin the courtroom in the Guide to Judiciary Policies andProcedures ............................................. 

8
2. Adopt the policy statement andcommentary on camerasin the courtroom attached at Appendix B ................. 8

LS 3. Authorize a three-year experiment in up to two courtsof appeals and up to six district courts, permittingphotographing, recording, and broadcasting of certainL federal court proceedings, in accordance with theguidelines at Appendix C ............................. 8
4. Delegate authority to your Committee to select thecourts to participate in the pilot .............................. 8

K 5. Upon completion of the selection process, discharge the)Committee from further service and assign oversight ofthe pilot to the Committee on Court Administration andCase Management ............... ......................... 8
The remainder of the report is for information and therecord.



Agenda E-22
Cameras in the Courtroom
September 1990

REPORT OF THE JUDICIAL CONFERENCE
AD HOC CO)hTTEE ON CAMERAS IN THE COURTROOM

TO THE CHIEF JUSTICE, CHAIRMAN, AND MEMBERS OF THE JUDICIAL

CONFERENCE OF THE UNITED STATES:

The Ad Hoc Committee on Cameras in the Courtroom met in i

Baltimore, Maryland, on May 9, 1990, and also met by

teleconference on June 7 and July 12, 1990. All members of the

Committee participated. Administrative Office personnel James E.

Macklin, Jr. (Deputy Director) and Karen K. Siegel (Chief, Office

of the Judicial Conference Secretariat) participated in both

teleconferences; Karen Siegel also attended the May 9 meeting.

The Committee was created in October 1988, "to review V
recommendations from other Conference committees on the

introduction of cameras in the courtroom, and to take into

account the American Bar Association's ongoing review of Canon

3A(7) of its Code of Judicial Conduct, dealing with the subject."

The Committee submitted interim reports to the September 1989 and

March 1990 Judicial Conferences, and now recommends that the

Judicial Conference (1) strike the existing ban on cameras in the Li

courtroom from the Code of Conduct for United States Judges

(Canon 3A(7)) and henceforth include policy on the subject in the

Guide to Judiciary Policies and Procedures; (2) adopt a policy L

statement expanding the permissible use of cameras and other

electronic means to include ceremonial proceedings, for

perpetuation of the record, for security purposes, for other



purposes of judicial administration, or in accordance with pilot
programs approved by the Judicial Conference; and (3) authorize a
three-year experiment in up to two courts of appeals and up to
six district courts, to permit camera coverage of certain federal
court proceedings.

A. In its two previous reports, the Committee detailed the
history of Canon 3A(7) of the Code of Conduct for United States
Judges, which currently provides as follows:

(7) A judge should prohibit broadcasting, televising,recording, or taking photographs in the courtroom and areasimmediately adjacent thereto during sessions of court orrecesses between sessions, except that a judge mayauthorize:

(a) The use of electronic or photographic means for thepresentation of evidence, or for the perpetuation of arecord; and

(b) the broadcasting, televising, recording, orphotographing of investitive, ceremonial, ornaturalization proceedings.

This policy, which has been in effect for almost forty years, was
last comprehensively reviewed by the Conference in September 1984
(Conf. Rpt., p. 89), when a petition by 28 news organizations to
allow broadcasting, televising, and camera coverage of federal
court proceedings was denied.

B. The Committee is unanimous in its view that rules
governing cameras in a courtroom are misplaced in a code of
ethics. Accordingly, the Committee recommends that Canon 3A(7)
be stricken and replaced with a policy statement in the Guide to
Judiciary Policies and Procedures and in the Proceedings of the
Judicial Conference of the United States.
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With respect to the contents of the policy statement, the

Committee once again agrees that the current rules are unduly

restrictive and should be expanded somewhat. The Committee would

draw a distinction between ceremonial and non-ceremonial

proceedings. Cameras should be permitted in the courtroom during

ceremonial proceedings for any purpose. For non-ceremonial

proceedings, the Committee suggests broadening their utilization

from the current "presentation of evidence" and "perpetuation of

the record", to include "security purposes" and for other

purposes of "judicial administration". This would permit, for

example, videotaping of certain evidence during a long trial so

that the absence of a juror or attorney (who can subsequently

view a tape) would not require interruption of the trial, or

closed circuit television linking the courtroom with a special

room where a disruptive defendant is being held. Circuit L

councils would be assigned an oversight role. 7

The Committee is aware that some 44 states permit, in

varying degrees, camera coverage of their judicial proceedings.

In addition, the Judicial Conference has recently approved

greater use of cameras in federal courtrooms. In September 1988,

the Conference approved an experiment with videotaping as a means 7

of taking the official record (Conf. Rpt., p. 83), and also

approved the experimental use of videoconferencing of initial 7

appearances and arraignments ("not guilty" pleas only) and of

prisoner civil rights and habeas corpus cases (Conf. Rpt., p. L

84). Moreover, the Conference authorized the videotaping of two 7
LI
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L recent cases (March 1988 Session, Conf. Rpt., p. 27; March 1989
Session Conf. Rpt., p. 8), provided that the videotape would not
constitute the official court record and there would be no public
access to the tapes. Nevertheless, lifting all restrictions on
camera coverage in federal courthouses would not, in the

L Committee's view, be an appropriate move reflective of ther current sentiment of most federal judges. On the contrary, to
the extent that we have heard from judicial officers with regard

7 to our consideration of this issue, the substantial majority
favor the Committee's more cautious, deliberative approach.

C. Thus, the Committee remains unpersuaded that it would be
appropriate to drop all restrictions on media coverage of federal

if- court proceedings, nor are we being seriously pressed to do so at
this time. Instead, the Committee has been petitioned by media
groups who are requesting that a controlled experiment be

L conducted.' These groups point to a number of factors which,
they maintain, justify a limited experiment.

L 'The Committee has received both written and oralsubmissions from Steven Brill and E. Barrett Prettyman, Jr., onbehalf of American Lawyer Media, L.P., and from Timothy B. Dyk,L on behalf of the American Society of Newspaper Editors,Associated Press, Cable News Network, Inc., Capital Cities/ABC,Inc., CBS Inc., C-Span, Gannett Company, Inc., IndependentL. Network News, National Association of Broadcasters, Nationala Broadcasting Co., Inc., The New York Times Company, Post-NewsweekStations, Inc., Public Broadcasting Service, Radio-TelevisionNews Directors Association, The Reporters Committee for FreedomL of the Press, Society of Professional Journalists, and TheWashington Post.
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First, of the 34 states that have permanent rules in place,

26 began on an experimental basis. An additional ten state

programs remain experimental today. The media groups suggest

that initial judicial skepticism has been greatly reduced after 7
first-hand experience in these programs, and that a trial run

would be worthwhile to ascertain whether there might be similar l

reactions in federal courts. They also maintain that the

disruptive and intrusive aspects of broadcasting have been
,,, ; S 2!tlj 4>, !1'l' X ' F~~~~~~~~~~~~~~~~~~~~~~, II

largely eliminated by modern technology.

Media representatives also point to the fact that in the

last decade, the American Bar Association, whose Model Code of 7
Judicial Conduct originally mirrored the judiciary's Canon 3A(7),

has substantially revised its canon to permit camera coverage

"under rules prescribed by a supervising appellate court or other K
appropriate authority." The ABA has under consideration a

proposal to strike its Canon 3A(7) as inappropriate for a canon _

of ethics. In addition, the ABA House of Delegates has before it rn

for action later this summer a resolution by the State Bar of

Wisconsin and others, urging the Judicial Conference of the C

United States rto adopt rules authorizing broadcasting, LJ

televising, recording, and photographing of judicial proceedings 7
in courtrooms and areas immediately adjacent thereto."

Finally, Congressman Robert Kastenmeier, chairman of the

House Judiciary Subcommittee on Courts, Intellectual Property,

and the Administration of Justice, informed the Committee on

5 l



May 1, 1990, of his view that "the time has come for the Federal
judicial branch to allow cameras in the courtroom." Mr.
Kastenmeier's letter, and a letter from the Chief Justice in
response, are attached at-Appendix A.

Like the Chief Justice, a majority of your Committee is notL averse to controlled experimentation on a voluntary basis and
would like to offer federal judges the opportunity to observe
first-hand the effect of camera coverage and broadcasting of
proceedings in federal court. Consequently, we propose adding a
fifth exception to the policy statement, to allow media coverage
"in accordance with pilot programs approved by the Judicial
Conference". We further propose that the Conference authorize a
"Pilot Program on Photographing, Recording, and Broadcasting in
the Courtroom", for a limited period of time, in a limited number

L of courts, and in limited circumstances. The three-year
experiment, commencing July 1, 1991, and "sunsetting" June 30,
1994, would be entirely elective: it would permit -- not
require -- camera coverage without government expense of civil
proceedings only3 in up to two volunteer courts of appeals and up
to six volunteer district courts, after reasonable advance notice
to the presiding judicial officer. The Committee notes that many
states impose stringent rules on cameras in the courtroom and
allow presiding judicial officers broad discretion to exclude

2Judge Cacheris declines to join in the Committee'sL recommendation that the Conference approve a pilot program.
3Rule 53 of the Federal Rules of Criminal ProcedureL specifically prohibits the broadcasting of criminal proceedings.

6
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cameras when circumstances warrant. After careful consideration 7
of the state rules, the Committee agrees that similar provisions

are both necessary and appropriate for the federal court test. I
The Committee has therefore drafted guidelines for the pilot, M

which participating courts would be required to adopt. Under the

guidelines, presiding judicial officers would have the

discretion, at any time, to:;

refuse, limit, or terminate media coverage of an 7
entire case, portions thereof, or testimony of

particular witnesses, in the interests of justice

to protect the rights of the parties, witnesses,
and the dignity of the court; to assure the orderly

conduct of the proceedings; or for any other reason

considered necessary or appropriate by the presiding l

judicial officer.

The Director of the Federal Judicial Center has advised the 7a

chairman that the Judicial Center will monitor the pilot and file

a report and recommendations for Conference consideration in

September 1993 or, at the latest, March 1994. F

If the Conference approves the program and considers it K
appropriate, your Committee could select the pilot courts from 7
among those willing to participate. We request that the

Committee then be discharged from further service, and that the 7
Conference assign oversight of the the pilot to the new Committee

on Court Administration and Case Management.

The full text of the recommended policy statement, with

commentary, is attached at Appendix B, and guidelines for the

pilot are attached at Appendix C. L
Fl
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Recommendations:

That the Judicial Conference:

L . (a) strike Canon 3A(7) from the Code of Conduct for
United States Judges, and henceforth include policy on
cameras in the courtroom in the Guide to Judiciary PoliciesK and Procedures;

(b) adopt the policy statement and commentary on
cameras in the courtroom attached at Appendix B;

(c) authorize a three-year experiment in up to two
courts of appeals and up to six district courts, permitting
photographing, recording, and broadcasting of certain
federal court proceedings, in accordance with the guidelines
at Appendix C;

(d) delegate authority to your Committee to select the
courts to participate in the pilot; and

L the (e) upon completion of the selection process, discharge
the Committee from further service and assign oversight of
the pilot to the Committee on Court Administration and Case

L Management.

Respectfully submitted,

r /Li

Robert F. Peckham, Chairman
James C. Cacheris
John P. Moore
Sam C. Pointer, Jr.

L + Walter P. Stapleton

Appendix A: Letter dated May 1, 1990 from Congressman
Kastenmeier to Judge Robert F. Peckham and a
May 7, 1990 letter from Chief Justice Rehnquist to[ Congressman Kastenmeier

Appendix B: Policy Statement and Commentary

Appendix C: Guidelines for the Pilot Program on Photographing,
Recording, and Broadcasting in the Courtroom

L.
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L
The Honorable Robert T. Peckham
Chief JudgeL United States District Court

for the Northern District of
California

450 Golden Gate Avenue
San Francisco, California 94102

Rec: U.S. Judicial Conference Ad Hoc

L - Committee on Cameras in the Courtroom

Dear Judge Peckham:

The purpose of this letter is to inform you of my viev that

the time has come for the Federal judicial branch to allow

cameras in the courtroom. My expression of this opinion is not

done rashly and without reflection. It has developed over time

and is rooted in my experiences as the long-time chairman of the

House Judiciary Subcommittee which oversees the Federal courts.

Earlier this year, as you may know, the Federal Courts Study
Cozzittee conducted a series of field hearings to solicitK suggestions for improving the Federal court system. As a member
of the Committee, I chaired the hearing in Madison, Wisconsin.

The hearing was a igood one, eliciting testimony about a number of

important topics. I was particularly impressed by the testimony

there about the toed to permit radio and television coverage of

the Federal courts at work. The Study Committee, in its Final

Report, ultimately deferred on this issue to your Ad Hoc

Committee on Cameras in the Courtroom.

Since you are so directly involved in the . Judicial

L Conference's reassessment of this question, I want to share with

you sooe of my thoughts and, in return, request a report from you

on your Committaees progress. That will enable as to delineate a

course for my Subcommittso on this important issue. -

It is timely for the Federal courts, at both the trial and

E �appellate levels, to permit electronic and photographic news
L coverage in the courtroom. I an familiar with the history of the

issue -- and, indeed, with some of the inherent problems that

existed decades ago -- but technology has changed and so hat; the

L



The Honorable Robert P. Peck~ham
May 1, 1990 L
Page 2

traditional resistance of many judges and lawyers. Of greatest L
importance, perhaps, is the unchanged and still UnMet need to
provide the public with more information that will lead to a
better understanding of the Federal courts. On this latter point LI
the Federal Courts Study Committee recommended that the courts
hold "press days" to facilitate communications between the courts
and the media, and further that the courts expand publications L
programs to explain court operations to the public. I, heartily
concurred in these recommendations. -

I was the first chair of a congressional subcommittee to L
open legislative proceedings (mark-ups) to the press and the
public. That occurred over twenty yeare ago, and given the
current success of C-SPAN, certainly has neither hindered the LI
legislative process nor reduced, citizen confidence in the
Congress. LI

My own state provides a compelling example of the benefits
of cameras in the courtroom. Wisconsin was Lone of the first
states to permit virtually unlimited radio and television
coverage of its judicial system.-What began as an "experiment"
in 1979 is now a matter of common practice, accepted by the
bench, by the bar and by the public served by the courts. There
is no better evidence of that than the State, Bar.'s unequivocal L
commitment to expanded news media coverage as, a means of
providing better public access to the Federal courts. John
Decker, the State Bar's new president, urged the Study Committee L
at its hearing to recommend pertting cameras in the Federal
courtrooms. in fact, the Wiscons Bar a Board of Governors, on
April 21, 1990, unanimously lapproved a repolution for
presentation to the ABA House of lDelegates iurging the Judicial
Conference of the Un ed States nd the circuit cOUts to adopt
rules authorizing suchjcourtroom paerage. I am e0ncloing A copy
of the recommende4 roluton and an accompanyin rt which I
believe you wil find pertinent tolyour Committeeek LI

David Zvifel -editor of ,th Catitia -imesand President L
of tha Wisconsin Freedom of Information Council -- presented
testimony on behalf o fthe Freedom of Inforation Committee of
the American society oafNewspaper dtitors. ar wifel concluded L
his statement by, obse 1rving $#If the fed~a corsae really
sincere about gainng moe public tunderstay

and drawing thei atten n ta ~ey deserve ntin il ev
more to achieve thos 4~als than opening th ~ cox IoMS of* the
country to the light of cameras." A IcopyllIg1 o Sis emarks is
enclosed. 7

Undoubtedly,1lyou, are already famn iar with the trial and
appellate courtdeci#ii ons oh thias~I question. I found particularly

U I~~~~~~~~~~~~~~



The Honorable Robert F. Peckham
may 1, 1990
Page 3

relevant Judge Barbara Crabb's comments in a recent decision from
the U.S. District for the Western District of Wisconsin (>&
Court. Oreille. Band v. Wisconsin, 17 Mad. L. Rptr. 1381 (W.D.
Win., Jan. 30, 1990). Judge Crabb denied a motion for limited
broadcast news coverage of a very important civil bench trial
only because she felt bound by the policy of the Judicial
Conference. But she did not question the merits of the case for
cameras in the Federal courts. It was not surprising that every
television station in the State and the Wisconsin Newspaper
Association as well joined that motion, and significant that the
State Bar joined it as well-.

In view of the acceptance of this kind of expanded media
coverage in 45 States, it is my thought that the Judicial
Conference and the Judiciary Committees of the Congress would
benefit from a program in the Federal courts, giving courts the
discretion to begin addressing this issue. We took that step in
Congress several years ago, as you know, and the "experiment" has
effectively become a television tradition that brings our work
into people's homes across the country.

I am firmly committed to a Federal judiciary that has the
resources it needs and the independence guaranteed it by the
Constitution. I have taken a lead -- along with my full
Committee Chairman (Mr. Brooks) -- to bring the fruits of
automation to the Federal court system. Late last year,
President Bush signed Public Law 101-162, which created an
automation fund for the Federal judiciary. Allowing the Federal
court system to benefit from technological change, in the words
of Judge Richard Bilby (Chairman, Committee on Judicial
Improvements), is one of the judicial branch's highest
priorities.

In my view, we ought not differentiate between technological
changes in digitalized information, video and audio taping, and
information processing. You, as one of the foremost proponents
of experimentation within the Federal courts, hopefully share my
confidence in technological change, controlled experimentation,
and learning from each other.

There is room within the Federal judicial system for greater
public access -- in part through news coverage with cameras and
microphones -- which can only lead to greater public confidence



The Honorable Robert F. Peckham
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r

in the Federal judiciary. The legislative and judicial branches
share that goal, I know, and I look forward to learning more
about your Committee's work aid having the benefit of your L
insights.

81nc " Y., /

BERT W. v R E
Chairman
Subcommitte on Courts,

Intellectual Propertyt and the K
Administration of Justice

RWK:irjn

Enclosura,

CC: Hon. William Rehnquist
Hon. Barbara Crabb-
John Decker, Esq.

J
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May 7, 1990

r The Honorable Robert W. Kastenmeier
L Chairman

Subcommittee on Courts, Intellectual Property
And the Administration of Justice

L Congress of the United States
Committee on the Judiciary
2138 Rayburn Building
Washington, D.C. 20515-6216

Dear Bob,

Thanks for your letter of May 4th, enclosing a copy of
your letter to Bob Peckham about television and radio
coverage of federal court proceedings. I am by no means
averse to the idea of the sort of experiment with television
and radio coverage in federal courts which you describe, but
before committing myself I would like to see what Bob
Peckham's Committe-e has to say on the subject.

L.

K~~~~~~~~~~~Sneey
K~~~~~~~~~~~~~~~J.I ;.
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Agenda E-22 (Appendix B)
Cameras in the Courtroom
September 1990

POLICY STATEMENT

A judge may'authorize broadcasting, televising, recording,
or taking photographs in the courtroom and in adjacent areas
during investitive, naturalization, or other ceremonial
proceedings. A judge may authorize such activities in the
courtroom or adjacent areas during other proceedings, or recesses
between such other proceedings, only:

(a) for the presentation of evidence,

(b) for the perpetuation of the record of the proceedings,

(c) for security purposes,

(d) for'other purposes of judicial administration; or

r ' (e) in accordance with pilot programs approved by the
Judicial Conference of the United States.

When broadcasting, televising, recording, or photographing
in the courtroom or adjacent areas is permitted, a judge should
ensure that it is done in a manner that will be consistent with
the rights of'the parties, will not unduly distract participantsL in the proceeding, and will not otherwise interfere with the
administration of justice.

It shall be the responsibility of the circuit councils to
oversee the implementation of the foregoing policy within their
respective circuits.

L

lo,

Fo
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COMMENTARY

Technology that permits the reproduction of sound and visual

images provides our courts with a valuable resource to assist in

their efforts to improve the administration of justice. That

resource should be utilized, however, for purposes and in a K
manner consistent with the nature and objective of the judicial

process. l

The general policy of the Conference recognizes a

distinction between ceremonial and non-ceremonial proceedings.

Cameras and electronic reproduction equipment may be used in the

courtroom during ceremonial proceedings for any purpose. During

non-ceremonial proceedings, they may be utilized only for the L
.( limited purposes specified in the policy statement: presentation 7

of evidence, perpetuation of the record, security, and other

purposes of judicial administration. An exception is also L
recognized for pilot programs duly authorized by the Judicial

Conference of the United States.

During non-ceremonial proceedings, audio and audio-visual

recording equipment may be utilized to make the official record

of the proceedings. The authority to use such equipment for the

perpetuation of the record does not include the authority to make

a record of the proceedings for any other purpose. F
oPresentation of evidence through electronic means can take

go ~many forms. Closed circuit television, for example, can be used A

to present the testimony of witnesses who are available at a
L

2



I
remote location such as a hospital or correctional facility, but

who cannot conveniently attend the trial. A further example is

L. provided by a long, complex case in which the judge authorized

videotaping of the evidence so that the trial would not have to

be interrupted in the event a juror or lawyer became ill or was

otherwise required to be absent for a short period of time; the

evidence taken during such absences was thus available on

L videotape to be presented to the juror or lawyer on his or her

return.

The use of electronic means for purposes of courtroom

security is illustrated by a closed circuit video system that

allows a marshal to maintain a security surveillance of one or

more trials from a remote location.

The policy statement also authorizes a trial judge to make

use of electronic means for other purposes of judicial

administration. This is intended to provide the necessary

flexibility for experimentation with new uses of technology so

long as those uses directly assist the judge and other judicial

personnel in the performance of their official responsibilities.

This "Judicial'administration" authorization, for example, would

permit closed circuit television linking the courtroom with a

special room where a disruptive defendant is being held.

Except with respect to ceremonial proceedings or for the

limited purpose of conducting voluntary, controlled experiments

(see below), the Conference policy does not authorize the

contemporaneous broadcasting of proceedings from the courtroom to
Lo

3
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H
the public beyond the courthouse walls. The Judicial Conference

remains of the view that it would not be appropriate to require

all non-ceremonial proceedings to be subject to media

broadcasting. However, courts willing to experiment with

broadcasting should, under controlled conditions, be permitted to

do so. Accordingly, the Conference has adopted the attached

guidelines-to be effective July 1991 through June 1994, in those

courts selected to participate in the "Pilot Program on -J

Photographing, Recording, and Broadcasting in the Courtroom".

Except in connection with the enumerated exceptions, the

Conference policy does not authorize audio or video taping in the J

courtroom for the purpose of subsequent public dissemination.

Where an audio or video taping is used to perpetuate the official L
record, that record will be available to the public and the media

to the same extent that an official transcript record is

currently available to them. 0

The policy statement assigns a supervisory role to the

circuit councils. A circuit council may elect to establish C

guidelines, or require preclearance, for particular permitted i;

uses of cameras'and other electronic means in the district courts

of its circuit. Even in the absence of an applicable

preclearance requirement, trial judges should consult their

circuit council when a proposed use of cameras or other

electronic means will make a significant demand on judicial

resources or will require coordination with other elements of the

judiciary. For example, since the equipment necessary to review

4
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oil
a video record of a trial is not currently available to all

courts of appeals, it is contemplated that trial judges will

L authorize the use of video tape to perpetuate a record only with

-circuit council approval. However, in the absence of such

special considerations or an applicable circuit preclearance

requirement, and subject to any relevant circuit guidelines,

trial judges will determine if, when, and how cameras and other

LI electronic means will be utilized in their courtrooms.

L)
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Agenaa E-22 (Appendix C)
Cameras in the Courtroom r

September 1990

GUIDELINES FOR TEE PILOT PROGRAM ON PHOTOGRAPHING.
RECORDING. AND BROADCASTING IN THE COURTROOM

1. General Provisions.

(a) Media coverage of federal court proceedings under
the pilot program on cameras in the courtroom is permissible -7

only in accordance with these guidelines.

(b) Reasonable advance notice is required from the
media of a requelst zto be present to broadcast, televise,
record electronically, or take photographs at a-particular
session. In the absence of isuch notice, the presiding
judicial officer may refuse to permit media coverage. 7

(c) A presiding judicial officer may refuse, limit, or
terminate media coverage of an entire case, portions
thereof, or testimony of particular witnesses, in the
interests of justice to protect the rights of the parties,
witnesses, and the dignity of the court; to assure the
orderly conduct of the proceedings; or for any other reason K
considered necessary or appropriate by the presiding
judicial officer.

(d) No direct public expense is to be incurred for [
equipment, wiring, or personnel needed to provide media
coverage.

(e) Nothing in these guidelines shall prevent a court L7
from placing additional restrictions, or prohibiting
altogether, photographing, recording, or broadcasting in
designated areas of the courthouse. L

(f) These guidelines take effect July 1, 1991, and
expire June 30, 1994.

2. Limitations.

(a) Coverage of criminal proceedings, both at the trial
and appellate levels, is prohibited.

(b) There shall be no audio pickup or broadcast of
conferences which occur in a court facility between
attorneys and their clients, between co-counsel of a client,
or between counsel and the presiding judicial officer,
whether held in the courtroom or in chambers.

(c) No coverage of the jury, or of any juror or
alternate juror, while in the jury box, in the courtroom, in
the jury deliberation room, or during recess, or while going
to or from the deliberation room at any time, shall be
permitted. Coverage of the prospective jury during voir [7
dire is also prohibited.



3. Equipment and Personnel.

(a) Not more than one television camera, operated bynot more than one camera person, shall be permitted in anytrial court proceeding. Not more than two televisioncameras, operated by not more than one camera person each,shall be permitted in any appellate court proceeding.
(b) Not more than one still photographer, utilizing notmore than one camera and related equipment, shall bepermitted in any proceeding in a trial or appellate court.
(c) If two or more media representatives apply to covera proceeding, no such coverage may begin until all suchrepresentatives have agreed upon a pooling arrangement fortheir respective news media. Such pooling arrangements

shall include the designation of pool operators, proceduresF for cost sharing, access to and dissemination of material,and selection of a pool representative if appropriate. Thepresiding judicial officer may not be called upon to mediateor resolve any dispute as to such arrangements.

(d) Equipment or clothing shall not bear the insigniaor marking of amedia agency. Camera operators shall wearril appropriate business attire.

4. Sound and Light Criteria.

(a) Equipment shall not produce distracting sound orlight. Signal lights or devices to show when equipment isoperating shall not be visible. Motorized drives, movinglights, flash attachments, or sudden light changes shall notbe used.

(b) Except as otherwise approved by the presidingjudicial officer, existing courtroom sound and light systemsshall be used without modification. Audio pickup for allr media purposes shall be accomplished from existing audiosystems present in the court facility, or from a televisioncamera's built-in microphone. If no technically suitableaudio system exists in the court facility, microphones andrelated wiring essential for media purposes shall beunobtrusive and shall be located in places designated inadvance of any proceeding by the presiding judicial officer.L.

-2-



5. Location of Equipment and Personnel.

(a) The presiding judicial officer shall designate the
location in the courtroom for the camera equipment and
operators.

- (b) During theproceedings, operating personel shall
not move about nor shall there be placement, movement, or
removal ofequipment, or the changing of film, film
magazines,, or lenses. All such activities shall take place
each day before the proceediJ.ng begins, after it ends, or
during a recess.

'6. C pliance.

Any media repesentative who fails to comply with these
guidelines shall be subject to appropriate sanction, as
determined'by-th~e,presiding judicial officer.

7. Review.

It is nrot intended that a grant or denial of media
coverage be subject to appellate review insofar as it
pertains to and arises, under these guidelines, except as
otherwise provided by law.

F
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Memorandum for the Criminal Rules Advisory Committee

Re: Possible Amendment to Rule 53
L of the Federal Rules of Criminal Procedure

This memorandum is submitted at the suggestion of Professor
L Steven Salzburg. It requests that the Committee consider a

non-substantive amendment to Rule 53 of the Federal Rules of
Criminal Procedure at its next meeting in Washington, D.C. in

L May 1993.

As the Committee is aware, the Judicial Conference in7 September 1990 authorized a three-year experiment with camerasL in the federal courts. The experiment began on July 1, 1991,
in two courts of appeals and six district courts. It will
conclude on July 1, 1994.

Unlike most state experiments, the federal experiment is
limited to civil cases because of the prohibition in Rule 53
against "[t]he taking of photographs in the court room during
the progress of judicial proceedings or radio broadcasting of
judicial proceedings from the court room." In recommending ther federal experiment, Judge Peckham's Committee noted that "Rule
53 . . . specifically prohibits the broadcasting of criminal
proceedings." Report of the Judicial Conference Ad Hoc
Committee on Cameras in the Courtroom (September 1990) at 6 n.3.

L The coalition of news organizations that originally sought
the federal experiment (see attached) wishes to propose a
non-substantive amendment to delete the cameras prohibition

L from Rule 53. The coalition does nrot seek an amendment to Rule
53 that would authorize cameras in criminal proceedings.
Rather, we are seeking an amendment that would simply transfer

L jurisdiction over the issue of cameras in federal criminal
proceedings from the Rules of Criminal Procedure to the
Judicial Conference, which already exercises jurisdiction overEL the issue of cameras in civil proceedings. That matter is
currently within the jurisdiction of the Committee on Court
Administration.

Li We note that the Judicial Conference determined to delete
the cameras prohibition from the Code of Judicial Conduct on a
similar theory -- that the prohibition was a matter for the
Judicial Conference to decide rather than a matter of judicial
ethics. Report of the Judicial Conference Ad Hoc Committee on
Cameras in the Courtroom at 2.

We request that this item be added to the Committee's
agenda for its May 1993 meeting and, if appropriate, that a
subcommittee be appointed to consider the matter in the
interim. We would submit more extensive materials within the
next 30-60 days for the Committee's consideration and, of
course, provide copies of these materials to the Committee on

L Court Administration.

Timothy B. Dyk
Barbara McDowell
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.
Washington, D.C. 20005-2088
(202) 879-7600



ATTACHMENT

The coalition of news organizations that sought the federal
experiment includes the American Society of Newspaper Editors,
Associated Press, Cable-News Network, Inc., Capital Cities/ABC,
Inc., CBS INC., C-SPAN, Gannett Company, Inc., National
Association of Broadcasters, National'Pres' Photographers
Association, National Public Radio, Inc., The New fork Times
Company, Post-Newsweek stations, Inc., Public Broadcasting
Service, Radio-Television News'Directors Association, the
Reporters Committee for Freedom of fthe Press, Society of
ProfessionalJournalists and The Washington Post.
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AEDDA II-C-8
Washington, DC
April 22-23, 1993

K MEMO TO: Advisory Committee on Criminal Rules

FROM: David A. Schlueter# Reporter

RE: Requirement that United States Attorneys Be

Admitted to Practice in Federal Courts

DATE: March 15, 1993

The attached letter from Attorney General Barr to Chief
Justice Rehnquist has been circulated to the Rules
Committees for their information and consideration. In his
letter, the Attorney General requests that the Judicial
Conference consider the problems generated by local rules
which require that attorneys representing the Government
must join their bars; many of those courts require payment
of admission fees. He notes that these requirements appear

L to be in conflict with statutory provisions.

The letter offers no recommended changes to any of the
rules of procedure. In any event the Committee may wish to
consider whether the problem could be solved through an
amendment to any of the existing rules of procedure. It mayK be that by the time of the Committee's meeting in April, the
matter will have been resolved by the Judicial Conference

7 which is scheduled to meet this week.

L
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rNovembe r 24, 1992

The Honorable William H. RPehnquist
Chief JusticeL Supreme Court of the United States
1 First St., N.E.
Washington, D.C. 20543

A Dear chief Justice Rehnquist:

I am writing to you in your capacity as the presidingA, officer of the Judicial Conference of the United States. I would
like to call to your attention a problem caused by the localrules of a number of federal courts for attorneys representing
the interests of the United States under the direction of .the
Attorney General. These rules are promulgated under the
authority of,.28 U.S.C. 2071(a) B~y statute, the JudicialLIE Conference of the United States has the power to modify orabrogate rules of the federal courts of appeals if they are
inconsistent with federal law. See 28 U.S.C. 331 andr 2071(c) (2).Thus, the Judicial Conference is well-positioned to resolve our

A, problem.

A number of federal courts require attorneys who practice
before them.to join their local bars, and nany of these courts
require the payment of admission fees, See, for example, D.C.
Circuit Rule 6, Second circuit Rule 46, Ninth Circuit Rule 46.1,
and Tenth circuit Rule 46.2. These rules do not, as far as we
are aware, include any exception for government attorneys.
certain other circuits, however, exempt government attorneys from
the requirement of paying the admission fee or joining the bar ofthe court. See First Circuit Rule 46.1, and Federal Circuit Rule46(d).

We believe that those court rules that require attorneys
appearing at the direction of the Attorney Ceneral solely in
order to represent the interests of the United States to join
federal court bars and to pay a fee to do to are not consistentwith federal law. Several sections of Title 28 Bet out the
authority of the Attorney General to assign attorneys to appearin court to represent the interests of the 7 nited States.
Section 515(a) provides that "jt]he Attorney General or any otherofficer of the Department of Justice, or an~y attorney specially

L appointed by the Attorney General under la;., may, when



specifically directed by the Attorney General, conduct any kind

of legal proceeding * * * which United States attorneys are

authorized by law to conduct * * *. (The powers of United

States Attorneys are then broadly set out in 28 U.S.C. 547.)

Further, Section 517 states that any officer of the Department of

Justice "may be sent by the Attorney General to any State or

district in the United States to attend to the Interests of the

United States in a suit pending in a court of the United States

* * *" tFinally, Section 1S(b) provides that "(wzhen the L

Attorney General considers it in the interests of the United

States" he may "direct the Solicitor General or any officer 
of n

the Department of Justice" to Nconlduct and argue any case in a

court of the United states in which the United States 
is

interested * * **'

Thus, federal law clearly states that the Attorney General

may direct any Department of Justice attorney to appear 
in

federal court on behalf of the United States.' The circuit rules 7

mentioned above appear to conflict with these statutory 
pro-

visions insofar as they actually require court bar membership and

payment of fees by attorneys acting under the direction of the

Attorney General.

Although district court rules on this point vary widely, a

number of ,distriqt courts alio rqugire payment of bar admission F
fees. 'I ±ecognize that the Judicial Conference does not have

direct supervision over "district court rules (see 28 U.S.C. 331).

r, these rules also must be in conformance with Acts of
However, these c ih c~ f 1
Congress 1lj(See U. S.C 2071(a)), and the judicial council in FJ
each circuit may modify or abrogate them if appropri te (see 28

U.S .C. 2071(c) (1) ).Consequently, 'it the Judicial conference r

requires the circuit rules to rPOnfonrm tn federal law; I am con- L
fident that the district courts will either voluntarily make the A

necessary, modifications, or that various circuit judicial
councils will.do so. 7

iIn )sum, i respectfully request that the Judicial Conference
of the United States consider our view .that imposition of local

bar ad mi8sion fees on attorneys representing the United States is L.
inconsistent with iederal law, and modify any of the various
circuit rules so that attorneys assigned by the Attorney General

(or him }ewa designen) to reproe~nt the interaets of the United

states ar not required to pay bar admission fees imposed by

those rules. _

2---------------------------- ------------



Kox

Thank you for your attention to this matter. If you or
imembers of the Judicial Conference would like to discuss it with
nme or my staff, please contact me,

Sincerely,

WILLIAM P. BARRz Attorney General
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AGENDA II-D-1
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 57; Materials Re Local Rules

DATE: March 15, 1993

In an effort to address several problems associated
with local rules, and standing orders, the Standing
Committee is coordinating the adoption of standarized
language in the various rules of procedure which provide for
adoption of local rules, etc. For example, in the Criminal
Rules, Rule 57 is the governing rule.

Attached is a memo from Dean Dan Coquillette, Reporter
for the Standing Committee, outlining standarized language
informally agreed upon as a starting point. Using that
language, I have drafted a proposed revision of Rule 57 for
the Committee's consideration.
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Advisory Committee on Criminal Rules 1
Rule 57

C Spring 1993

RULES OF CRIMINAL PROCEDURE

L

1 Rule 57. Rules by District Courts

2

C7, 3 (a) IN GENERAL. Each district court by action of a

4 majority of the district judges thereef may from time to

L 5 time, after giving appropriate notice and an opportunity to

6 comment, make and amend rules governing its practice net

7 neensistemt these-rfes? Local rules must conform to any

8 uniform numbering system prescribed by the Judicial

9 Conference of the United States. A judge may regulate

10 practice in any manner consistent with federal statutes,

11 rules, and with local rulesof the district. No sanction or

12 other disadvantage may be imposed for noncompliance with any

13 requirement not in federalstatutes, rules, or the local

14 district rules unless the, alleged violator has actual notice

15 of the requirement.

16 (b) EFFECTIVE DATE AND NOTICE. A local rule so adopted

L 17 shall take effect upon the date specified by the district

18 court and shall remain in effect unless amended by the

L> 19 district court or abrogated by the judicial council of the

fl 20 circuit in which the district court is located. Copies of
L

21 the rules and amendments so made by any district court shall

22 upon their promulgation be furnished to the judicial council

L 23 and the Administrative Office of the United States Courts



Advisory Committee on Criminal Rules 2 LJ
Rule 57
Spring 1993

RULES OF CRIMINAL PROCEDURE

1 and shall be made available to the public. n-a+A-eases-1¶e

2

3

COMMITTEE NOTE L
Rule 57 provides flexibility to district courts to

promulgate local rules of practice and procedure. 6-

Specifically, it permits the court to regulate practice in
any manner consistent with the Acts of Congress, with rules 7

adopted under 28 U.S.C. S 2072 and 2075, and with the
districts local rules. But experience has demonstrated
several problems. The amendments are intended to address
those problems. L

First, the amendment requires that the numbering of

local rules conform with any numbering system that may be

prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and

litigants. A uniform number system would make it easier for

an increasingly national bar to locate a local rule that l

applies to a particular procedural issue. -

Second, the rule recognizes that courts rely on

multiple directives to control practice. Some courts L
regulate practice through the published Federal Rules and
the local rules of the court. In the past, some courts have

also used internal operating procedures, standing orders,

and other internal directives. This can lead to problems.
Counsel or litigants may be unaware of the various
directives. In addition, the sheer volume of directives may n
impose an unreasonable barrier. For example, it may be
difficult to obtain copies of the directives. Finally,
counsel or litigants may be unfairly sanctioned for failing

to comply with a directive. For these reasons, the
amendment disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
internal ,directive, unless the alleged violator has actual

notice of the requirement.

L



Advisory Committee on Criminal Rules 3
Rule 57
Spring 1993

RULES OF CRIMINAL PROCEDURE

There should be no adverse consequence to a party or
L attorney for violating special requirements relating to

practice before a particular judge unless the party or
r111k attorney has actual notice of those requirements.
L Furnishing litigants with a copy outlining the judge's

practices -- or attaching instructions to a notice setting a
case for conference or trial -- would suffice to give actual
notice, as would an order in a case specifically adopting by
reference a judge's standing order and indicating how copies
can be obtained.

L
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES

PETER G. MCCABE
SECRETARY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
M Memorandum BANKRUPTCY RULES

TC}. Chairmen and Reporters of the Advisory Committees

FROM: Daniel R. Coquillette, Reporter
Mary P. Squiers, Consultant

RE: Federal Rules Amendments Concerning Local Rules and Technical
Amendments, Including Committee Notes

DATE: February 5, 1993

E
At our lunch meeting in Asheville, North Carolina, last month, the

Chairmen and Reporters of the Advisory Committees agreed on precise
language for rule amendments concerning local rules and technical
amendments. The need for uniform committee notes on these rules was also
discussed. We have set out the language for the proposed rules below. We have
also set out committee notes that we believe accurately reflect the views of
those present at the lunch meeting.

It is our understanding that each of the Advisory Committees will
consider these rules and notes at their respective winter or spring 1993
meetings.

If you have any questions or comments about this material, please
feel free to contact either one of us (Dan: (617) 552-4340; Mary: (617) 552-
8851).

Technical and Conforming Amendments

r9 The Judicial Conference of the United States may

amend these rules to correct errors in spelling. cross-

L: references. or typography. or to make technical changes

needed to conform these rules to statutory changes.

V,



Federal Rules Amendments Page 2
and Committee Notes
January 31, 1993

Committee Note |

This rule is added to enable the Judicial Conferencee
to make minor technical amendments to these rules without
having to burden the Supreme Court and Congress with
reviewing such changes. This delegation of authority will
relate only to uncontroversial, nonsubstantive matters. C

Uniform Numbering of Local Rules

Local rules must conform to any uniform

numbering system prescribed by the Judicial Conference of

the United States.

n
Committee Note

This rule requires that the numbering of local rules
conform with any uniform numbering system that may be L
prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier
for an increasingly national bar and for litigants to locate a
local rule that applies to a particular procedural issue. 7

Procedure When There is No Controlling Law

A judge may regulate practice in any manner

consistent with federal statutes. rules. fofficial formsl.* and K
with local rules of the district. No sanction or other

disadvantage may be imposed for noncompliance with any

requirement not in federal statutes. rules. [official formsl.* or

the local district rules unless the alleged violator has actual

notice of the requirement.

* Bankruptcy Rules only

L.



Federal Rules Amendments Page 3
and Committee Notes
January 31, 1993

(Committee Note

7 This rule provides flexibility to the court in
L regulating practice when there is no controlling law.

Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adopted

L under [insert appropriate enabling legislation], [in
bankruptcy cases: with Official Forms,] and with the district's
local rules.

This rule recognizes that courts rely on multiple
directives to control practice. Some courts regulate practice
through the published Federal Rules and the local rules of the
court. In the past, some courts have also used internal
operating procedures, standing orders, and other internal
directives. This can lead to problems. Counsel or litigants may

L be unaware of various directives. In addition, the sheer
volume of directives may impose an unreasonable barrier.
For example, it may be difficult to obtain copies of the

l, directives. Finally, counsel or litigants may be unfairly
sanctioned for failing to comply with a directive. For these

F- reasons, this Rule disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
internal directive, unless the alleged violation has actual
notice of the requirement.

There should be no adverse consequence to a party
or attorney for violating special requirements relating to
practice before a particular judge unless the party or attorney
has actual notice of those requirements. Furnishing litigants
with a copy outlining the judge's practices--or attaching
instructions to a notice setting a case for conference or trial--
would suffice to give actual notice, as would an order in a case
specifically adopting by reference a judge's standing order
and indicating how copies can be obtained.

L

Le
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.ADINI1NSTRATIVE OFFICE OF THEL. RALPH MECHA.N4 JOHN K. RABIEJ
DIRECTOR UNITED STATES COURTS CHIEF, RULES COMMITTEE

JAMES E. MACKUN, JR. SUPPORT OFFICE
DEPUTY DIRECTOR VVASHINGTON, D.C. 20544

September 1, 1992

MEMORANDUM TO THE MEMBERS OF THE RULES COMMITTEES

SUBJECT: Uniform Numbering of Local Rules

On behalf of Judge Robert Keeton, I am sending a copy of a
memorandum pertaining to the "uniform numbering of local rules,"
which was sent to all chief judges of the district courts.

John K. Rabiej

Attachments

A TRADITION OF SERVICE TO THE FEDERALJUDiCA ARY }
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F RIPPLE

APPELLATE RULES

SAM C. POINTER. JR
CIVIL RULESJOSEPH F SPANIOL. JR.

SECRETARY ~~~~~~~~~~~~~WILLIAM TERRELL HODGESSECRETARY

CRIMINAL RULES

M E M O R A N D U M EDWARD LEAVY

BANKRUPTCY RULES

TO: Chief Judges, United.States District Courts

INFORMATION
COPIES TO: Chief Circuit Judges

Circuit Executives
Members of Circuit Councils
Members of Circuit Committees on District Plans

for Expense and Delay Reduction (Established
Under 28 U.S.C. §474(a))

FROM: Robert E. Keeton

DATE: August 25, 1992

SUBJECT: Local Rule Renumbering; Integration of Civil Justice
Delay and Expense Reduction Plan

In September of 1988, the Judicial Conference of the
United States "urged each district court to adopt a Uniform
Numbering System for its local rules, patterned upon the Federal
Rules of Civil Procedure." Report of the Judicial Conference, 103
(Sept. 1988). Both the need for and the usefulness to the bar and
bench of uniform numbering of local rules have become more
compelling as district Expense and Delay Reduction Plans have been
or will be, developed in response to the Civil Justice Reform Act
of 1990, 28 U.S.C. §§471 et sequitur.

The Judicial Conference assigned to the Standing
Committee on Rules of Practice and Procedure a responsibility for
overseeing the Local Rules Project and its work in aid of,
implementation of the Uniform Numbering System.



Memorandum
August 25, 1992
Page Two

Although the Committee on Rules of Practice and Procedure

has an ongoing responsibility regarding recommendations to the

Judicial Conference, we are sensitive to the fact that we do not

have authority with respect to implementation of the Judicial

Conference Resolution or with respect to oversight of Expense and

Delay Reduction Plans of the various districts. Rather, we m

understand that authority to be partly in the. Circuit Councils,

partly in the Circuit Chief Judges and Circuit Committees as

provided in the Act of 1990, and partly in the Judicial Conference

Committee to which the Conference has delegated responsibility

under the 1990 Act -- that is, the Committee on Court

Administration and Case Management, chaired by Judge Robert Parker,

with whom I have conferred and to whom I am sending a copy of this

memorandum. For information, In have attached a memorandum

summarizing the statutory provisions in which all these different

assignments of responsibility for oversight of local rules are

rooted. Also included is the Judicial Conference Resolution on

uniform numbering of local rules.

The Committee on Rules of Practice and Procedure is

acutely conscious of how much time and effort of judges, staff,

and members of the bar in each district are required for full

compliance with the Judicial Conference Resolution regarding

uniform numbering, and of the added burden incident to keying

provisions of Expense and Delay Reduction Plans to the uniform

numbering system. We have asked our Reporter, Dean Coquillette, 7

and our Consultant, Professor Mary Squiers, to examine some of the

draft Plans now under consideration and to confer with district L
representatives about keying them into the uniform numbering

system. They have prepared a new outline of the Uniform Numbering

System that incorporates recommendations about ways of designating L
rules adopted as parts of a district Expense and Delay Reduction

Plan. Their new outline and a memorandum from Professor Squiers

on this subject are being sent to you along with this memorandum.

I request your help in achieving the Judicial Conference

goal of Uniform Numbering. If Dean Coquillette, Professor Squiers

or I can be helpful in any way to you or to any group in your

district that is working on this matter, we would welcome a letter

or call from you. p



L

Summary of Statutes Bearing on Oversight
of Local Rules of District Courts

March 1992

Section 2071(a) of Title 28 declares that "all courts
established by Act of Congress may from time to time prescribeL rules for the conduct of their business," on conditions stated in2071(b). Section 2071(b) declares that a rule of a district court7 is subject to modification or abrogation "by the judicial councilof the relevant circuit."

Section 2072 declares that the Supreme Court

Ci shall have the power to prescribe general
rules of practice and procedure and rules of
evidence for cases in the United States
district courts ..

Section 332(a) creates a judicial council for eachr circuit, and 332(d)(4) declares that the judicial council of eachL circuit

shall periodically review the rules which areL prescribed under section 2071 of this title by
district courts within its circuit for
consistency with rules prescribed underLi section 2072 of this title. Each council may
modify or abrogate any such rule found
inconsistent in the course of such a review.

L The Act of 1990, codified in 28 U.S.C. §§471-482,
includes a section on "Review of district court action" the text3 of which is as follows:

(a)(1) The chief judges of each district
court in a circuit and the chief judge of the
court of appeals for such circuit shall, as a
committee --

(A) Review each plan and
report submitted pursuant to section
472(d) of this title; and

(B) make such suggestions for
additional actions or modified
actions of that district court asLi the committee considers appropriate
for reducing cost and delay in civil
litigation in the district court.

Li ~pp~~(2) The chief judge of a court of
appeals and the chief judge of a district
court may designate another judge of such



court to perform the chief judge's
responsibilities under paragraph (1) of this
subsection.

(b) The Judicial Conference of the
United States --

(1) shall review each plan and
report submitted by a district court
pursuant to section 472(d) of this
title; and

(2) may request the district 7

court to take additional action if P
the Judicial Conference determines L
that such court has not adequately
responded to the conditions relevant
to the civil and criminal dockets of )
the court or to the recommendations
of the district court's advisory
group. T

28 U.S.C. §474.

Judicial Conference Resolution of September 1988

LOCAL RULES

The Judicial Conference authorized the Committee on

Rules of Practice and Procedure to undertake a study of local

rules of the district courts. -That study is under way. The

Committee noted! however, that there is no uniform numbering

system for federal district court local rules. Since there are

many advantages of such a system, e.g., to help the bar in

locating rules applicable to a particular subject, and to ease the

incorporation of local rules into indexing services and the

Westlaw and LEXIS computer services, the Conference approved and L
urged each district court to adopt a Uniform Numbering System for

its local rules, patterned upon the Federal Rules of Civil

Procedure.

r

ar

L.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

L JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D. C. 20544

L ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

t SAM C. POINTER, JR
CIVIL RULES

JOSEPH F. SPANIOL, JR M e m o ra n d u m WILLLAM TERRELL HODGES
SECRETARY CRIMINAL RULES

Li EDWARD LEAVY
TO Hon. Robert E. Keeton BANKRUPTCY RULES

Li FROM: Mary P. Squiers

RE: An Example of a Proposed Numbering System
L for Local Rules, Including a Civil Justice

Delay and Expense Reduction Plan

DATE: August 19, 1992

What follows is an example of a proposed numbering system for local
rules which incorporates a Civil Justice Delay and Expense Reduction Plan. This
example is intended to assist the districts as they begin to renumber their local
rules in compliance with the recommendation of the Judicial Conference. See
Report of the Judicial Conference (September, 1988) 103.

Because the existing rules and plans in the ninety-four districts vary in
great detail, both in subject matter and format, it is difficult to provide guidance

L relying on one district's rules which may be helpful to many districts.
Accordingly, I chose to renumber a "fictitious" district court's local rules and
Plan. The directives in this district are based on a composite of many districtL courts' rules and Plans. For instance, the numbering is based on several districts'
current numbering systems; the chapter format is based on others'. Lastly, the
actual titles of rules are taken from many of the jurisdictions' local rules. I also
incorporated several different Delay and Expense Reduction Plans into these

L rules. The list of rules in this fictitious court is quite lengthy. I did not attempt to
reduce the number of rules since I wanted to cover the subject matter of as many
courts' rules as possible. I do not suggest, however, that courts do or should have
such a lengthy listing of rules.

This memorandum consists of three sections: 1. Proposed Numbering; 2.Li Renumbered Local Rules; and, 3. Alphabetical List of Local Rule Topics. I believe
the first section setting forth the proposed numbering is quite easy to follow. The
rules of the fictitious jurisdiction are listed down the left side of the page. The
proposed numbering, in compliance with the recommendation of the Local Rules
Project and the Judicial Conference, is on the right side of the page. The second
part of the document actually sorts the local rules in this fictitious jurisdiction as
they would appear after the renumbering. The new numbers are listed down theLi left side of the page in order. On the right side of the page are the titles of the
rules with the old numbers in parentheses. The third part is simply an
alphabetical list of the local rule topics used by the fictitious jurisdiction. To theL left of each of the topics is a reference to the cognate local rule.

LA



)
Numbering of the Local Rules Pagc 2
of a Fictitious Jurisdiction C

L
Part 1. Proposed Numbering

Proposed Numbcring

Chapter I-General Rules

100. Title-Effective Date of These Rules-Compliance and (l
Construction.
100-1. Title. LRI.1
I00-2. Scope. LR 1.1
100-3-, Sanctions and Penalties for Noncompliance. LRI.3
100-4. Definitions. LR1.1
100-5. Effective Date; Transitional Provision. LRI.I

101. Sessions of the Court.
101-1. Regular Sessions. LR77.4 p

102. Divisions of the Court.
102-1. Number of Divisions. LR3.2
102-2. Transfer of Civil Actions. LR3.2 7

110. Attorneys-Admission to Practice-Standards of
Conduct-Duties.
110-1. Admission to the Bar. LR83.5 l
110-2. Standards of Professional Conduct. LR83.5
110-3. Student Practice. LR83.5
110-4. Appearance, Substitution, and. Withdrawal. LR83.5
110-5. Discipline. LR83.6

120. Court Library.
120-l. Use of the Library. LR77.6

121. Court Reporters.
121-1. Fee Schedule. LR80.1

122. Money in the Custody of the Clerk.
122-1. Receipt and Deposit of Registry Funds. LR67.2
122-2. Investment of Registry Funds. LR67.2 W.
122-3. Disbursement of Registry Funds. LR67.3

130. Format of Pleadings and Other Papers-Filing of Papers., LJ
130-1. Form; Legibility LR5.1
130-2. Filing by Clerk-Nonconforming Documents Deleted

Rejected.

131- Time Periods.
131-1. Computation of Time. LR6.1
131-2. Extensions of Timc -by Clerk. LR6.2 LJ



Numbering of the Local Rules Page 3
of a Fictitious Jurisdiction

Proposed _Numberinz

132. Clerk of the District Court.F 132-1. Location and Hours. LR77.1
132-2. Custody and Withdrawal of Files. LR79.1
132-3. Custody and Disposition of Exhibits LR79.1
132-4. Orders Grantable by Clerk. LR77.2

140. Publicity.
140-1. Photography and Broadcasting. LR83.4

145. Security in the Courthouse.
145-1. Weapons Not Permitted. LR83.4

Chapter I1-Civil Rules

200. Institution of Civil Proceedings.
C11111 200-1. Identification of Counsel. LR11.1r 200-2. Caption and Title. LR 10.1L 200-3. Jury Demand. LR38.1

200-4. Class Actions. LR23.1
A. Complaint.

has B. Class Certification.
C Restrictions Regarding Communications with

Actual or Potential Class Members.
200-5. Three-Judge Court. LR9.2
200-6. Claim of Unconstitutionality. LR24.1
200-7. Social Security Cases. LR9.1

205. Differentiated Case Managementl
205-1. Purpose and Authority. LR16.2CJ or

LR40.1 CJ
205-2. Definitions. LR6.2CJ
205-3. Date of DCM Application. LRl.1CJ
205-4. Conflicts with Other Rules. LRl.ICJ
205-5. Tracks and Evaluation of Cases. LRI16.2CJ
205-6. Case Information Statement. LR16.2CJ
205-7. Track Assignment and Case ManagementFT Conference. LRI 6.2CJ
205-8. Status Hearing and Final Pretrial

Conference. LRI6.2CJ
205.9. Alternative Dispute Resolution. LRI6.2CJ

L i 1 Some jurisdictions may provide for assignment of a trial date at a pretrial
hearing or in a pretrial order so that placing this rule under Federal Rule 16 is
appropriate. Others may prefer that such a local directive be placed under
Federal Rule 40 on assignment of cases for trial. This decision is left to the

L. individual districts to better conform to local practice. Most of the provisions of
Local Rule 205, then, can be placed in one of two places; Local Rule 205-1 is
illustrative. See also Local Rules 206 and 255.



Numbering of the Local Rules Page 4
of a Fictitious Jurisdiction

Proposed Numbering

206. Early, Firm Trial Dates2

206-1. Presumptive Trial Date. LRI6.3CJ or
LR40.2CJ

206-2. Firm Trial Date for Track "A" Cases. LRI16.3CJ
206-3. Firm Trial Date for Track "B" and "C". LRl6.3CJ
206-4. Continuances After Firm Trial Date is Set. LR16.3CJ
206-5. Parties Informed of Case Status. LR16.3CJ

210. Service of Pleadings and Other Papers.
210-1. Service by Mail. LR4.1
210-2. Proof of Service. LR5.2
210-3. Filing with the Court. LR5.1

215. Motion Practice. 3

215-1. Motions; to Whom Made. LR7.1
215-2. Notice and Supporting Papers. LR7.1
215-3. Opposition and Reply. LR7.1
215-4. Briefs and Memoranda. LR7.1

A. When Required.
B. Form of Briefs, Memoranda, and Appendices.
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers.

215-5. Nonconforming Papers Rejected. Deleted
215-6. Filing. LR7.1
215-7. Affidavits. LR7.1
215-8. Temporary Restraining Orders. LR65.2
215-9. Preliminary Injunctions. LR65.1
215-10. Continuances and Withdrawal of Motions. LR7.1
215-11. Extensions, Enlargements, or Shortening of

Time. LR7.1
215-12. Submission of Orders to a Judge. LR7.1

220. Prejudgment Remedies.
220-1. Receivers. LR66.1

225. Discovery Filing and Service Practice.
225-1. Filing. LR5.5
225-2. Service. LR5.5

L)
2 The provisions of Local Rule 206 can be placed in one of two places, either
under Federal Rule 16 or 40, depending upon the preference of the district court.
See also Local Rules 205 and 255.

3 If these rules refer to specific motions such as those pursuant to Rules 12 or 56,
one of two options can be exercised. A notation can be made at the other rule
locations, such as at LR56.1 referring the reader to LR7, or there can be multiple
local rules on the subject of motions: one for -motions generally at LR7 and rules
relating to such specific motions at LR12 and LR56.



Numbering of the Local Rules Page S
of a Fictitious Jurisdiction

Proposed Numbering

lI 230. Discovery.
230-1. Form of Certain Discovery Documents. LR26.1
230-2. Interrogatories. LR33.1
230-3. Requests for Production. LR34.1
230-4. Requests for Admission. LR36.1
230-5. Depositions. LR30.1

A. Who May Attend Depositions.
B. Videotape Depositions.

230-6. Physical and Mental Examination. LR35.1
230-7. Form of Discovery Motions. LR37.2

I 230-8. Informal Conference to Settle Discovery
Disputes. LR37.1

230-9. Preliminary Discovery. LR26.2CJ

235. Pretrial and Setting for Trial.
235-1. Status Conference. LR16.1
235-2. Status Conference Order. LR16.1L 235-3. Pretrial Conference. LR16.1
235-4. Pretrial Conference Statement. LR16.1
235-5. Pretrial Order. LR16.1
235-6. Objections to Proposed Testimony and Exhibits LR16.1
235-7. Dismissal for Lack of Prosecution. LR41.1

240. Settlement.
L 240-1. Settlement Conference. LR 16.4

245. Jury
245-1. Six-Person Juries. Delete
245-2. Voir Dire. LR47.1
245-3. Proposed Instructions. LR51.1
245-4. Objections to Proposed Instructions. LR51.1

l 245-5. Assessment of Jury Costs. LR54.2

r 250. Exhibits.
L 250-1. Use of Exhibits. LR39.3

255. Trial Date.4
255-1. Continuance of Trial Date. LR16.5 or

LR40.3

260. Conduct in the Courtroom.
L. 260-1. Courtroom Decorum. LR83.3

260-2. Examination of Witnesses. LR43.1
260-3. Communication with Jurors. LR47.2

4 The provisions of Local Rule 255 can be placed in one of two places, either
under Federal Rule 16 or 40, depending upon the preference of the district court.
See also Local Rules 205 and 206.



Numbcring of the Local Rules Pagc 6
of a Fictitious Jurisdiction

Proposed rumbcrino

265. Judgment.
265-1I Form of Judgment. LR58.1

270. Taxation of Costs.
270-1. Procedure for Taxing Costs. LR54.1 i

275. Attorneys' Fees. )
275-1. Procedure for Determining Attorneys' Fees. LR54.3

280. Executions.
280-1. Procedure for Execution. LR58.2

285 Petitions to Stay Execution of State Court Judgments.
285-1. Procedure to Stay Execution of State Court

Judgments. LR62.1 L

290- Bonds and Sureties.
290-1. When Required. LR65.1.1
290-2. Qualifications of Surety. LR65.1.1
290-3 Removal Bond. Delete
290-4. Examination of Sureties. LR65.1.]
290-5. Supersedeas Bonds. LR62.2

Chapter III-Magistrate Judges

300. Duties of Magistrate Judges. r
300-1. General Duties of Magistrate Judges. LR72.1 L

310. Assignment of Duties to Magistrate Judges.
310-1. Assignment of Duties to Magistrate Judges. LR72.1

320, Review of Magistrate Judges' Determinations.
320-h Procedure for Review. LR74.1

330. Chief Magistrate Judge. L
330-1. Selection of Chief Magistrate Judge. LR72.1
330-2. Duties of Chief Magistrate Judge. LR72.1 L

340. Trials of Civil Cases Upon Consent of the Parties.
340-1. Procedure for Obtaining Consent. LR73.1
340-2. Effect of Magistrate Judge's Result. LR73.1

350. Prisoner Petitions.
350-1. Responsibilities of Magistrate Judges. LR72.1

Chapter IV-Alternative Dispute Resolution.

400. General Provisions.
400-1. General Provisions. LRI6.6C0 __
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L Proposed Numbering

405. Mandatory Arbitration.
405-1. Actions Subject to Mandatory Arbitration. LRI6.7CJ
405-2. Procedure for Referral to Arbitration. LRI6.7CJ

for 405-3. Selection and Compensation of Arbitrators. LR16.7CJL 405-4. Award and Judgment. LR16.7CJ
405-5. Trial De Novo. LR16.7CJ

r 410. Voluntary Arbitration.
L 410-1. General Provisions. LR16 8CJ

415. Early Neutral Evaluation.
415-1. General Provisions. LRI6.9CJ

420. Mediation
420-1. General Provisions. LR16.10CJ

425. Summary Jury Trial
425-1. General Provisions. LR16.11 CJ

430. Summary Bench TrialL 430-1. General Provisions. LRI6.120

435. Other ADR Procedures
L 435-1. General Provisions. LR16.13CJ

440. Civil Justice Delay and Expense Reduction LR837CJ
Plan. [The last local rule for the district
consists of a table of cross references for eachL of the directives in the Plan to its local rule
number.5 ]

Part 2. Renumbered Local Rules

LRI.A Title.(100-1)
LR1.1 Scope of Local Rules. (100-2)

LI LRI.1 Definitions. (100-4)
LRI.1 Effective Date; Transitional Provisions. (100-5)
LRI.ICJ Date of Differentiated Case Management (DCM) Application. (205-3)
LRl.lCJ Conflicts of DCM with Other Rules. (205-4)

LRI.3 Sanctions and Penalties for Noncompliance. (100-3)

5 An alternative that a district may wish to consider is to omit "CJ" from all rules
L but include as an Appendix to the local rules of the district two tables of cross-

references-one organized in the sequence of the Plan and showing
corresponding local rule numbers, and the other organized in the sequence of the
local rules and showing corresponding sections of the Plan.

Vo
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LR3.2 Numbcr of Divisions. (102-1)
LR3.2 Transfer of Civil Actions Among Divisions. (102-2) id

LR4.1 Service by Mail. (210-1)

LR5.1 Filing with the Court. (210-3) 7l
LR5.1 Form; Legibility of Pleadings and Other Papers. (130-1)
Deleted Filing by Clerk-Nonconforming Documents Rejected. (130-2)

LR5.2 Proof of Service. (210-2)

LR5.5 Discovery; Filing. (225-1)
LR5.5 Discovery; Service. (225-2) l

LR6.1 Computation of Time Periods. (131-1)

LR6.2 Extensions of Time by Clerk. (131-2) Lv

LR7.1 Motions; to Whom Made. (215-1)
LR7.I Motions; Notice and Supporting Papers. (215-2)
LR7.1 Motions; Opposition and Reply. (215-3)
LR7.1 Motions; Briefs and Memoranda. (215-4)

A. When Required.
B. Form of Briefs, Memoranda, and Appendices. L
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers. K

Deleted Motions; Nonconforming Papers Rejected. (Al 5)
LR7.1 Motions; Filing. (215-6)
LR7.1 Motions; Affidavits. (215-7) 7
LR7.1 Motions; Continuances and Withdrawal. (215-10)
LR7.1 Motions; Extensions, Enlargements, or Shortening of Time. (215-11)
LR7.1 Submission of Orders to a Judge. (215-12) C

LR9.I Social Security Cases. (200-7)

LR9.2 Three-Judge Court. (200-5) 1
LR1.1 Pleadings; Caption and Title. (200-2)

LRI1.1 Identification of Counsel. (200-1) L-

LR16.1 Pretrial Status Conference. (235-1)
LR16.1 Pretrial Status Conference Order. (235-2)
LR16.1 Pretrial Conference. (235-3)
LR16.1 Pretrial Conference Statement. (235-4) r
LR16.1 Pretrial Order. (235-5)
LR16.1 Pretrial Objections to Proposed Testimony and Exhibits. (235-6)

LRI6.2CJ Differentiated Case Management (DCM); Purpose and Authority.
(205-1)

LRI6.2CJ DCM; Definitions. (205-2)
LR16.2CJ DCM; Tracks and Evaluation of Cases. (205-5)
LR162CJ DCM; Case Information. Statement. (205-6)
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LR I 6.2CJ DCM; Track Assignment and Case Management Conference. (205-7)
LR16.2CJ DCM; Status Hearing and Final Pretrial Conference >(205-8)

7 LR16.2CJ DCM; Alternative Dispute Resolution. (205.9)
L

LR16.3CJ Trial Date; Presumptive. (206-1)
LR16.3CJ Trial Date; Firm for Track "A" Cases. (206-2)
LR16.3CJ Trial Date; Firm for Track "B" and "C". (206-3)
LR16.3CJ Trial Date ; Continuances After Date is Set. (206-4)
LR16.3CJ Trial Date; Parties Informed of Case Status. (206-5)

L LR16.4 Settlement Conference. (240-1)

v'" LR16.5 Continuance of Trial Date. (255-1)

LRI6.6CJ Alternative Dispute Resolution (ADR) General Provisions. (400-1)

LR16.7CJ Arbitration; Actions Subject to Mandatory Arbitration. (405-1)
LR16.7CJ Arbitration; Procedure for Referral to Mandatory Arbitration. (405-2)
LR16.7CJ Arbitration; Selection and Compensation of Arbitrators. (405-3)
LRI6.7CJ Arbitration; Award and Judgment. (405-4)
LRI6.7CJ Arbitration; Trial De Novo. (405-5)

LR16.8CJ Arbitration; General Provisions for Voluntary Arbitration. (410-1)

LR16.9CJ Early Neutral Evaluation; General Provisions. (415-1)

LR16.10CJ Mediation; General Provisions. (420-1)

LRI6.11C Summary Jury Trial; General Provisions. (425-1)

LRI6.12CJ Summary Bench Trial; General Provisions. (430-1)

LR16.13CJ Other ADR Procedures. (435-1)

LJ LR23.1 Class Actions. (200-4)
A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications with Actual or Potential

Class Members.

LR24.1 Claim of Unconstitutionality. (200-6)

LR26.1 Discovery Documents; Form. (230-1)

LR26.2CJ Discovery; Preliminary. (230-9)

LR30.1 Depositions. (230-5)
A. Who May Attend Depositions.
B. Videotape Depositions.

LR33.1 Interrogatories. (230-2)

LR34.1 Requests for Production. (230-3)

Li
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LR35.I Physical and Mental Examination. (230-6)

LR36.I Requests for Admission. (230-4)

LR37.1 Conference to Settle Discovery Disputes. (230-8)
LR37.2 Discovery Motions; Form. (230-7)'

LR38.1 Jury Demand. (200-3)

Delete Six-Person Juries. (245-1)

LR39.3 Use of Exhibits. (250-1)

LR4 I.1 Dismissal for Lack of Prosecution. (235-7)

LR43.1 Examination of Witnesses. (260-2)

LR47.1 Jury; Voir Dire. (245-2)
LR47.2 Jury; Communication with Jurors. (260-3)

LR5I.1 Jury Instructions; Proposed. (245-3)
LR5 1.1 Jury Instructions; Objections. (245-4)

LR54.1 Taxation of Costs; Procedure. (270-1) r
LR54.2 Jury Costs. (245-5) p

LR54.3 Attorneys' Fees. (275-1)

LR58-1 Judgment; Form. (265-1)

LR58.2 Execution. (280-1)

LR62.1 Stays of Execution of Statc Court Judgments. (285-1) .

LR62.2 Supersedeas Bonds. (290-5) r
LR65.1 Preliminary Injunctions. (215-9)

LR65.1.1 Bonds and Sureties; When Required. (290-1)
LR65.1.1 Bonds and Sureties; Qualifications of Surety. (290-2)
Delete Bonds and Sureties; Removal Bond. (290-3)
LR65.1.1 Bonds and Sureties; Examination of Sureties. (290-4)

LR65.2 Temporary Restraining Orders. (215-8)

LR66.1 Receivers. (220-1) L

LR67.2 Receipt and Deposit of Registry Funds. (122-1)
LR67.2 Investment of Registry Funds. (122-2) EJ

LR67.3 Disbursement of Registry Funds. (122-3)

LR72.1 Magistrate Judges' Duties. (300-1)
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LR72.1 Magistrate Judges; Assignment of Duties. (310-1)
LR72.1 Magistrate Judges; Selection of Chief Magistrate Judge. (330-1)
LR72.1 Magistrate Judges; Duties of Chief Magistrate Judge. (330-2)
LR72.1 Magistrate Judges; Responsibilities. (350-1)

Fe7 LR73.1 Magistrate Judges; Procedure for Obtaining Consent to Trial. (340-1)
LR73.1 Magistrate Judges; Effect of Magistrate Judge's Result. (340-2)

LR74.1 Magistrate Judges; Procedure for' Review. , (320-1)

L LR77.1 Clerk's Office; Location and Hours. (132-l)

7 LR77.2 Orders Grantable by Clerk. (132-4)
L

LR77.4 Sessions of the Court. (101-1)

LR77.6 Library. (120-1)

LR79.1 Files; Custody and Withdrawal. (132-2)Li LR79.1 Exhibits; Custody and Disposition. (132-3)

LR80.1 Court Reporters; Fee Schedule. (121-1)
E
l LR83.3 Courtroom Decorum. (260-1)

LR83.4 Weapons Not Permitted. (145-1)
LR83.4 Photography and Broadcasting. (140-1)

LR83.5 Attorneys; Admission to the Bar. (110-1)
LR83.5 Attorneys; Standards of Professional Conduct. (110-2)

L LR83.5 Attorneys; Student Practice. (110-3)
LR83.5 Attorneys; Appearance, Substitution, and Withdrawal. (110-4)

LR83.6 Attorney Discipline. (110-5)

LR83.7CJ Civil Justice Delay and Expense Reduction Plan. [The last local rule for
the district consists of a tablc of cross references for each of the dire tives inL the Plan to its local -rule number.] (440)

Li
Part 3. Alphabetical List of Local Rule Topics

LR 16. Alternative Dispute Resolution (ADR); General Provisions.
LR16. ADR; Other Procedures.

1 ! LR16. Arbitration; Actions Subject to Mandatory Arbitration.
LR16. Arbitration; Award and Judgment.
LR 16. Arbitration; General Provisions for Voluntary Arbitration.
LR 16. Arbitration; Procedure for Referral to Mandatory Arbitration.
LR16. Arbitration; Selection and Compensation of Arbiirniors.
LR 16. Arbitration; Trial De Novo.
LR83. Attorney Discipline.E LR83. Attorneys; Admission to the Bar.

LI
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LR83. Att orncys; Appearance, Substitution, and Withdrawal.
LR83 Attorneys; Standards' of Professional Conduct.
LR83. Attorneys; Student Practice.
LR54. Attorneys' Fees.

LR65-1. Bonds and Sureties; Examination of Sureties. K
LR65 1. Bonds and Sureties; Qualifications of Surety.
Delete Bonds and Sureties; Removal Bond.
LR65.1. Bonds and Sureties-; When ,Required. C

LR83. Civil Justice Delay and Expense Reduction Plan. [The last local rule for
the district consists of a table of cross references for each of the
directives in the Plan to its local rule number.]

LR24. Claim of Unconstitutionality. WE
LR23. Class Actions.

A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications with Actual or Potential

Class Members.
LR77. Clerk's Office; Location and Hours. i
LR37. Conference to Settle Discovery Disputes.
LR1. Conflicts of DCM with Other Rules.
LRI6. Continuance of Trial Date.
LR80. Court Reporters; Fee Schedule. L
LR83. Courtroom Decorum.

LRI. Definitions. K
LR30. Depositions.

A. Who May Attend Depositions.
B. Videotape Depositions. '

LR16. Differentiated Case Management (DCM); Alternative Dispute L)
Resolution.

LR1. DCM; Application; Dates. 7
LRI6_ DCMI; Case Information Statement. J
LR16. DCM; Definitions.
LRI 16. DCM; Purpose and Authority. m

LRI6. DCM; Status Hearing and Final Pretrial Conference.
LRI6. DCM; Track Assignment and 'Case Management Conference.
LRI6. DCM; Tracks and Evaluation of Cases.
LR26. Discovery Documents; Form.
LR5. Discovery; Filing.
LR26. Discovery; Preliminary.
LR5. Discovery; Service.
LR37. Discovery Motions; Form. K
LR41. Dismissal for Lack of Prosecution.
LR3. Divisions; Number.

LR16_ Early Neutral Evaluation; General Provisions.
LRI. Effective Date; Transitional Provisions.
LR43_ Examination of Witnesses.
LR58 Execution.
LR79- Exhibits; Custody and Disposition.

LR79. Files; Custody and Withdrawal.
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Delced Filing by Clerk; Nonconforming Documents Rejected.
LR5. Filing with the Court.
LR5. Form; Legibility of Pleadings and Other Papers.

LRII. Identification of Counsel.v? LR33. Interrogatories.

LR58. Judgment; Form.
LR47. Jury; Communication with Jurors.
LR54. Jury Costs.
LR38. Jury Demand.
LR51. Jury Instructions; Objections.
LR51. Jury Instructions; Proposed.L. LR47. Jury; Voir Dire.

LR77. Library.

LR72. Magistrate Judges; Assignment of Duties.
LR72. Magistrate Judges; Duties.r LR72. Magistrate Judges; Duties of Chief Magistrate Judge.
LR73. Magistrate Judges; Effect of Magistrate Judge's Result.
LR73- Magistrate Judges; Procedure for Obtaining Consent to Trial.
LR74. Magistrate Judges; Procedure for Review.

i, LR72. Magistrate Judges; Responsibilities.
LR72. Magistrate Judges; Selection of Chief Magistrate Judge.
LR16. Mediation; General Provisions.F LR7. Motions; Affidavits.

L- LR7. Motions; Briefs and Memoranda.
A. When Required.
B. Form of Briefs, Memoranda, and Appendices.[7 C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers.L LR7. Motions; Continuances and Withdrawal.

LR7. Motions; Extensions, Enlargements, or Shortening of Time.
LR7. Motions; Filing.
Deleted Motions; Nonconforming Papers Rejected.
LR7. Motions; Notice and Supporting Papers.
LR7. Motions; Opposition and Reply.
LR7. Motions; to Whom Made.

LR7. Orders; Submission of Orders to a Judge.
LR77. Orders Grantable by Clerk.

LR83. Photography and Broadcasting.
LR35. Physical and Mental Examination.
LR]0. Pleadings; Caption and Title.
LR65. Preliminary Injunctions.
LR16. Pretrial Conference.
LR 1 6. Pretrial Conference Statement.[7 LR 1 6. Pretrial Objections to Proposed Testimony and Exhibits.
LR 16. Pretrial Order.
LR 16. Pretrial Status Conference.
LR 16. Pretrial Status Conference Order.

[7
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LR5 Proof of Service.

LR66. Receivers.
LR67- Registry Funds; Disbursement.
LR67. Registry Funds; Investment.
LR67. Registry Funds, Receipt and Deposit.
LR36. Requests for Admission.
LR34. Requests for Production.

LR I. Sanctions and Penalties for Noncompliance.
LR 1. Scope of Local Rules.
LR4. Service by Mail.
LR77. Sessions of the Court.
LR16.. Settlement Conference.
Delete Six-Person Juries.
LR9. Social Security Cases.
LR62. Stays of Execution of State Court Judgments. K
LR16- Summary Bench Trial; General Provisions.
LR16 Summary Jury Trial; General Provisions.
LR62. Supersedeas Bonds. L

LR54. Taxation of Costs- Procedure.
LR65. Temporary Restraining Orders. 7
LR9_ Three-Judge Court. L
LR6_ Time; Computation of Time Periods.
LR6. Time; Extensions of Time by Clerk.
LR1. Title.
LR3. Transfer of Civil Actions Among Divisions.
LR16. Trial Date; Continuances After Date is Set.
LR16 Trial Date; Firm 'for Track "A" Cases.
LR16. Trial Date; Firm for Track "B" and "C".
LR16. Trial Date; Parties Informed of Case Status.
LR16. Trial Date; Presumptive.

LR39. Use of Exhibits.

LR83. Weapons Not Permitted.



AGENDA II-D-2
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 59; Technical
Amendments by the Judicial Conference

DATE: March 15, 1993

For some time the Standing Committee has considered
proposals to amend the various rules of procedure to permit
"technical" amendments without the need for formalized
publication, and transmittal to the Supreme Court and
Congress under the Rules Enabling Act, 28 U.S.C. S 2072,
2075. Under current rules, any correction for a
typographical or spelling error must go through the Judicial
Conference and the Supreme Court, and then to Congress.

At its December meeting in Asheville, the Standing
Committee urged the reporters for the various committees, to
reach some accord on standarized language which could be
used throughout the criminal, civil, appellate, and
bankruptcy rules. We did so. Attached is a draft of an
amendment to Rule 59 which would accomplish the intentions
of the Standing Committee.

This matter is on the agenda for the April meeting in
Washington.
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Ubi Advisory Committee on Criminal Rules 1
Rule 59
Spring 1993

RULES OF CRIMINAL PROCEDURE

1 Rule 59. Effective Date: Technical Amendments

L 2 _(al These rules take effect on the day which is 3

7 3 months subsequent to the adjournment of the first regular

4 session of the 79th Congress, but if that day is prior to

7 5 September 1, 1945, then they take effect on September 1,

L
6 1945. They govern all criminal proceedings thereafter

7 commenced and so far as just and practicable all proceedings

8 then pending.

9 (b) The Judicial Conference of the United States may

10 amend these rules to correct errors in spelling, cross-

11 references, or typography, or to make technical changes

L 12 needed to conform these rules to statutory changes.

Ls COMMITTEE NOTE

The Rule is amended to enable the Judicial Conference
to make minor technical amendments to these rules without
having to burden the Supreme Court and Congress with
reviewing such changes. This delegation of authority will
relate only to uncontroversial, nonsubstantive matters.

Ko
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AGENA II-D-3
Washincton, DC
April 22-23, 1993

L MEMO TO: Advisory Committee on Criminal Rules

L- FROM: Dave Schlueter, Reporter

L RE: Filing by Facsimile; Reports to Judicial

Conference

K DATE: March 15, 1993

L I am attaching for your information a copy of a report
filed with the Judicial Conference by the Committee on Court
Administration and Case Management. The Report recommends,
in part, that the Judicial Conference authorize courts to
adopt local rules to permit filing of papers by facsimile or
other electronic means.

By the time the Committee meets in April, there may be
more news to report on this proposal and whether any
additional action might be taken by the Committee to amend
the Rules of Criminal Procedure. You will recall that
several amendments were recently proposed dealing with use
of facsimile, etc. for transmitting affidavits and warrants.
e.g., Rules 40 and 41. Those amendments have been approved
by the Judicial Conference and approval by the Supreme Court
is expected shortly.
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Agenda F-7
Court Administration/Case Mngt.
March 1993

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE COMMITTEE
ON COURT ADMINISTRATION AND CASE MANAGEMENT

The Committee on Court Administration and Case Management recommends
that the Judicial Conference:

1. Recommend that Congress amend 28 U.S.C. § 112 (a) to establish the
Middletown-Wallkill area of Orange County, New York, "or such nearby
location as may be deemed appropriate" as a place of holding court in
the Southern District of New York .................. pp. 2-3

2. (a) Amend the $15 search fee provision of the schedule of fees for the
United States District Courts to read:

"For r

pei a pd every search of the records of the
district court conducted by the clerk of the district court or a deputy
clerk, $15 a h e per name or item searched." (Shaded area to
be omitted.)L~~~~~~~~~~~~~~~~~~~~~~

(b) adopt the proposed Search Fee Guidelines for United States
District and Bankruptcy Courts. .................... pp. 3-6

3. Support the enactment of legislation providing (a) discretionary
authorization to all federal district courts to utilize mandatory or voluntary
arbitration programs and (b) authorization for the 20-district

NOTICE
7 NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF

L'



I,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~oS

arbitration programs currently allowed under the 1988 arbitration
legislation to continue beyond the sunset date of the L
legislation .. ............................ pp. 6-9

4. Adopt the following resolution:

Effective May 1, 1993, the Judicial Conference authorizes courts to adopt
local rules to permit the clerk to accept for filing papers transmitted by
facsimile transmission equipment or by other electronic means, provided
that such filing is permitted either (a) in compelling circumstances, or (b) l
under a practice that was established by the court prior to May 1, 1991,
or (c) on a routine basis (without prior specific approval), if the rules K
meet the requirements included in the Technical Guidelines for the
Acceptance of Documents by Facsimile ................ pp. 9-12

5. Approve a pilot program in the Eastern District of North Carolina for the
use of video conferencing technology to conduct competency hearings
between the court and the Federal Correction Facility in Butner, North
Carolina .. .............................. pp. 13

L

L

7
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Agenda F-7
Court Administration/Case Mngt.
March 1993

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

TO THE CHIEF JUSTICE OF TIHE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
The Committee on Court Administration and Case Management met in La

Quinta, California on December 10-11, 1992. All members of the Committee were

present with the exception of Judge Roger Wollman (8th Circuit) and Judge Thomas

Higgins (Middle District of Tennessee). The Chair introduced three newly appointed

members, Judge Richard L. Voorhees (Western District of North Carolina), Judge

Maurice M. Paul (Northern District of Florida) and Magistrate Judge John L. Wagner

(Northern District of Oklahoma). The Committee was staffed by the following

Administrative Office personnel: Duane R. Lee (Chief, Court Administration Division)

and Robert Lowney (Assistant to the Chief). Also attending from the Administrative

Office were Deputy Director James E. Macklin, Jr. and Charles W. Nihan (Chief, Long

Range Planning Office). The Federal Judicial Center was represented by Director

William W Schwarzer, William Eldridge (Director, Research Division) and Donna

Stienstra (Senior Research Associate). Juliet Griffin (Clerk, Middle District of

Tennessee) and Murray Harris (Former Clerk, Eastern District of Texas) also

participated.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICLAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF



Places of Holding Court

In September 1978, the Judicial Conference established procedures for

consideration of legislation proposing new "places of holding court" and new judicial

districts. The procedures provide that the Committee on Court Administration and 7
Case Management may consider such proposals only when approved by both the

affected district court and circuit judicial council, and only after both have filed brief

reports with the Committee summarizing their reasons for approval.

In July 1992, Chief Judge Charles L. Brieant of the Southern District of New

York requested that legislation be sought to establish a new place of holding court in

the Middletown-Wallkill area of Orange County, New York, "or such nearby location as

may be deemed appropriate." The Judicial Council of the Second Circuit endorsed the [7
district's proposal. (Correspondence is included in Appendix A).

The court cites several factors in support of its request to establish a new place -

of holding court in the Middletown-Wallkill area (west of the Hudson). For calendar

year 1991, 322 civil cases involving 527 parties were filed in Orange, Duchess and -

Sullivan counties. In the first six months of 1992, there have been 143 filings involving

286 parties. The court believes that the parties involved in these cases would have l

been better served by a courthouse west of the Hudson. In addition to the number of

cases being filed, the court also cites the changing nature of its caseload. The court's

civil rights docket has expanded with most cases originating in the northern part of the Li

district. A new place of holding court in Orange County would be more convenient to 7
the jurors, attorneys and parties of these cases. a

2



The population of Orange County increased by 17% from 1980 to 1990. In

addition, several federal agencies have increased their presence in the county during

F this period of time. A U.S. Probation Office is currently located in Middletown and

several other agencies include the Social Security Administration, the Internal Revenue

Service and the Food and Drug Administration.

V Recommendation 1: That the Judicial Conference recommend that Congress
amend 28 U.S.C. § 112 (a) to establish the Middletown-Wallkill area of
Orange County, New York, "or such nearby location as may be deemed
appropriate" as a place of holding court in the Southern District of New
York.

Search Fee Guidelines

lo The Judicial Conference prescribes the fees and costs to be charged and

collected in the United States Courts of Appeals, United States District Courts, United

States Bankruptcy Courts and the Court of Federal Claims. Under the schedules of

fees prescribed for district and bankruptcy courts there currently is a provision for a

L $15 fee for searches of court records.' Your Committee has been made aware of

7 l'The District Court provision reads:

(2) For filing a requisition for and certifying the results of a search of the
records of the court for judgments, decrees, other instruments, suits
pending, and bankruptcy proceedings, $15 for each name searched.
(emphasis added)

The bankruptcy court provision reads:

(5) For every search of the records of the bankruptcy court conducted by
the clerk of the bankruptcy court or a deputy clerk, $15 per name or
item searched.

3



complaints from the public to the Administrative Office, judges, and Congress regarding

inconsistencies in the application of the search fee from court to court and the need

for the provision of more specific guidance to clerks in this area.

As a result of these concerns, your Committee asked the Administrative Office

to develop specific guidelines to assist the clerks of district and bankruptcy courts in

administering the fee to be charged for searches. The district and bankruptcy courts

were surveyed to determine their general'practices and procedures for imposition of

the fee. The proposed guidelines reflect the results of those surveys to the greatest

extent possible. (The proposed guidelines are included as Appendix B.)

In addition to adoption of the guidelines, your Committee believes that a

revision of the schedule of fees for the district courts is necessary in order to bring that 7

schedule's search fee provision into conformity with the search fee provision for

bankruptcy courts. At present, the $15 search fee provision for the district courts

requires a certification of the search before the fee can be charged.

It is clear from the district court surveys that it is the practice of several district a7

courts to charge the $15 search fee for a search of the court records without a request

for certification of the search. Your Committee believes that there is no reason why L

the district courts should have a different search fee structure from the bankruptcy L
courts. The imposition of the search fee should not be limited to requests which are

accompanied by a request for certification. Rather, imposition of the search fee should L

be based on the amount of time expended by the clerk's office in finding the requested

information.

4
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LI
The advent of automated docketing and automated public access to court

information has greatly changed the "search" process. When the process of automating

the federal courts was only partially complete, it was difficult to promulgate any

standards because of the vast differences in the time and resources required to conduct

a search between automated and non-automated courts. Now that the vast majority of

courts have been automated, the interpretation of what constitutes a "search" for the

'V purposes of assessing a fee is more amenable to standardization.

The proposed guidelines for the district and bankruptcy courts require imposition

L, of the $15 search fee for two different types of requests: (1) when the request is made

L in writing and requires a written response; and (2) when the search requires a physical

search of the court's records., In both of these situations, performance of the search

requires more than a minimal amount of work by a court employee. In contrast, the

guidelines provide that no fee be charged for a single request for a retrieval of basic

information through an automated database or the front of a docket card. In addition,

the guidelines are designed to encourage maximum use of available automated

databases.

F Your Committee believes that the proposed guidelines strike a balance between

the public's right to access to the dockets and the clerk's office's need for sufficientr~~~~~~~~
available resources to carry out its important support mission to judicial officers. The

guidelines were developed with the assistance of bankruptcy and district court clerks.
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Recommendation 2: that the Judicial Conference £
(a) amend the $15 search fee provision of the schedule of fees for the
United States District Courts to read:

"For every search of the records of the district court conducted by the clerk of
the district court or a deputy clerk, $15 per name or item searched.": and

(b) adopt the proposed Search Fee Guidelines for United States District
and Bankruptcy Courts as shown in Appendix B. C

Court-Annexed Arbitration'

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.

100-702, provided formal statutory authorization to continue the mandatory non-

binding arbitration programs previously piloted by the Judicial Conference in ten L

district courts. The Act also permitted the Judicial Conference to designate ten

additional courts to adopt programs of non-binding arbitration with the consent of the

parties only.'

Pursuant to Section 903(b) of the 1988 Act, the Federal Judicial Center has

submitted to Congress a report on the implementation of the Act which includes a -

recommendation for enactment of an arbitration provision in title 28, United States

Code, authorizing arbitration in all Federal district courts, to be mandatory or voluntary K
in the discretion of the court, without diminishing the authority of individual judges to F

manage their assigned cases. The major findings of the Center's report were that:

2The Act provides for a sunset date of five years after enactment [Nov. 19, 1988] Fl
with the exception of cases referred to arbitration before the date of repeal.

6
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* Arbitration programs provided more timely adjudicative case
resolutions, from two to eighteen months sooner than cases
resolved by trial.

* Most parties and attorneys did not view arbitration as a
form of second-class justice.

* Large majorities of both clients and attorneys believed the
arbitration program procedures and hearings were fair.

* -Arbitration programs can reduce the overall cost of litigation
by reducing costs in cases referred to arbitration that close
before or as a result of the hearing.

* The majority of attorneys report no cost or time savings where trial de
novo was demanded; however, parties reported that time and money costs
were generally reasonable.

* The majority of cases closed prior to an arbitration hearing, and at
least two-thirds of the arbitration caseload in each district

, terminated before returning to the trial calendar.

L * Of those cases that were arbitrated, the majority demanded
trial de novo, but few reached trial.

The arbitration programs in Florida (Middle), Michigan (Western)
and Missouri (Western) appeared to reduce the time from filing to
disposition. There was no such evidence in the remaining pilot
courts. However, the majority of attorneys in de novo demand
cases did not believe that the arbitration hearing delayed case
resolution.

Judges overwhelmingly believed that arbitration programs
reduced their caseload burden, but there is no good data
available on whether the number of trials was reduced.

Districts with less than 15 percent of their civil caseload
diverted to arbitration were less likely to result in a
perceived reduction of court burden.

g * No particular program characteristic led to an overall lack
of program acceptance from the parties. The characteristic
that was most frequently found to be significantly related to

7
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attorneys' perceptions toward arbitration in general and its
ability to produce time and money savings was litigant input
in the arbitration selection process, with more litigant input
associated with slightly more negative views.

* Ninety-seven percent of the judges surveyed supported the
expansion of court-annexed arbitration to other courts.

In the past, a major concern about any mandatory referral of cases to an

alternative dispute resolution mechanism has been that it might interfere with the right

to trial. The FJC study concluded that litigants did not see the programs as "significant Y

barriers" to trial. All programs contained exemption procedures and any party not r
Li

satisfied with the outcome of the arbitration hearing could demand trial de novo.

Your Committee supports the Center's recommendation for legislation L

authorizing mandatory and voluntary arbitration in all federal district courts. K
At a minimum, your Committee strongly recommends the enactment of legislation

allowing the 20 courts currently authorized to utilize arbitration to continue those

programs beyond the November 1993 sunset date of the 1988 arbitration legislation. In ¶

the past decade many federal and state courts have adopted alternative techniques to

standard procedures for processing civil cases. Studies of different alternative dispute

resolution (ADR) systems report general satisfaction by participants and, in some cases,

positive effects on litigation cost and delay. Your Committee believes that the K

experience to date provides justification for allowing individual federal courts to

institute ADR techniques that best suit the preferences of judges, attorneys and

interested parties. L.
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The Judicial Conference has consistently supported various alternative dispute

L mechanisms, including mandatory court-annexed arbitration. At its September 1987

session, the Conference supported a court-annexed arbitration bill and proposed minor

amendments which, ultimately, were included in the 1988 Act.

L@ The Federal Courts Study Committee also recommended that Congress broaden

L statutory authorization for federal courts to adopt local rules establishing dispute

resolution mechanisms that are complementary or supplementary to the traditional civil

pretrial, trial, and appellate procedures. The Committee specifically recommended that

Congress permit, but not require, all district courts to include in their local rules

L mandatory mechanisms, including court-annexed arbitration, with limitations on case

C types subject to mandatory reference, authorization for motions to exempt cases from

the mandatory procedure, and no limitations on the individual judge's case management

authority. The former Committee on Judicial Improvements supported this

recommendation, as did the Executive Committee on May 18, 1990.

Recommendation 3: That the Judicial Conference support the enactment of
legislation to provide (a) continued authorization for the 20-districtL arbitration programs currently allowed under the 1988 arbitration
-legislation to continue beyond the sunset date of the legislation and
(b) discretionary authorization to all federal district courts to utilize
mandatory or voluntary arbitration programs.

Amendments To Guidelines For Filing By Facsimile

The Judicial Conference, through its Committee on Court Administration and

Case Management and the Committee on Automation and Technology, has examined

the use of facsimile technology for the filing of court documents over the last several

9



years. In June 1989, the former Committee on Judicial Improvements recommended -o

amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules

permitting papers to be filed by facsimile transmission or other electronic means, I

consistent with guidelines promulgated by the Judicial Conference.

Subsequently, the Committees on Automation and Technology and Court

Administration and Case Management, while developing the guidelines required by the

amended Federal Rules, determined that until such time as the technological,

budgetary, and procedural implications of facsimile filings were resolved, the

Conference should authorize the promulgation of local rules permitting the filing of

papers by facsimile only in the most limited circumstances.

In September 1991, the Judicial Conference adopted a resolution implementing

guidelines for the use of facsimile for the filing of court papers. The guidelines took

into consideration the practical and technological constraints regarding the acceptance L

of court documents by facsimile, as previously identified by the Committee on Judicial

Improvements. The Conference actioniwas an initial measure, intended to provide a r
narrow margin of opportunity for courts to allow the filing of papers by facsimile

transmission. The Conference resolution as adopted is as follows:

Effective December 1, 1991, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers &
transmitted by facsimile transmission equipment, provided that such filing
is permitted only (a) in compelling circumstances or (b) under a practice
which was established by the court prior to May 1, 1991.

1O r



This resolution serves as guidelines that accompany amendments to the Federal Rules

of Appellate, Civil, and Bankruptcy Procedure regarding the acceptance of documents

r by facsimile, which became effective December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case

L Management revisited this issue as it relates to the implementation of the Civil Justice

Reform Act and determined that, notwithstanding the practical and economical

7 problems related to facsimile use, courts should be allowed to determine at the local

L level whether to implement the practice of accepting papers for filing by facsimile

transmission on a routine basis. Several courts have expressed a desire to implement a

L local rule to routinely accept papers by this method since the Conference adopted the

more restrictive policy. Therefore, your Committee recommends that the Conference

[7 modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader

Illl~ policy regarding the acceptance of papers by facsimile transmission.

Your Committee recognizes that for many courts, the technological, budgetary,

L and procedural problems may continue to pose enough of a hardship as to prevent any

r
L divergence from the guidelines established in 1991. Those courts that elect to maintain

the existing, narrower guidelines may continue to do so. However, the Committee also

recognizes that those courts with the capability of accepting filings by facsimile on a

L more routine basis should be allowed to do so, particularly in consideration of the

obligations placed on both the courts and parties involved in federal litigation under

the Civil Justice Reform Act.



Your Committee has further determined that national guidelines to be followed 7

by courts enacting local rules should be adopted. The specific guidelines for the

technical requirements for equipment, procedures for compliance with the requirement

of an original signature, filing procedures, and potential fees for the service, are

included as Appendix C. These guidelines were developed with assistance from

appellate, district and bankruptcy clerks. Issues not governed by the guidelines may be

left to the discretion of the courts. A discussion of the issues to be governed by local

policy will be provided, as well. A subcommittee of the Committee on Automation and

Technology has reviewed this recommendation and believes that this issue warrants

further study before a local option allowing acceptance of documents by facsimile is

approved. Your Committee believes sufficient provisions have been included in the 7
LJ1

proposed guidelines to address all of the identified concerns and will work with the

Committee on Automation and Technology to attempt to address any specific concerns

it has with the guidelines. Further, the proposed resolution would simply create the

option in those districts that have the inclination and the resources to accept

documents by this method and would not impose the policy on those courts that object. L

Recommendation 4: that the Conference adopt the following resolution: L
Effective May 1, 1993, the Judicial Conference authorizes courts to adopt
local rules to permit the clerk to accept for filing papers transmitted by l,
facsimile transmission equipment or by other electronic means, provided
that such filing is permitted either (a) in compelling circumstances, or (b)
under a practice which was established by the court prior to May 1, 1991, U
or (c) on a routine basis (without prior specific approval), if the rules
meet the requirements included in the Technical Guidelines for the Dr

Acceptance of Documents by Facsimile.

1
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Video Conferencing of Competency Hearings

At the June 1992 meeting, your Committee tentatively approved the use of video

K conferencing technology by the Eastern District of North Carolina for competency

hearings. This action was the result of a request received from the court to apply

Li video conferencing technology being utilized in several Judicial Conference approved

pilots, to a specific problem in the Eastern District of North Carolina (Correspondence

is included as Appendix D).

The court receives many cases from the Federal Correctional Facility at Butner

dealing with the commitment of federal prisoners under 18 U.S.C. §§4245 and 4246.

The Federal Bureau of Prisons concentrates these cases at Butner and another facility

in Springfield, Missouri. The use of a video-conferencing system would alleviate the

need to transport prisoners to the Federal courthouse and, therefore, improve security.

The court, based upon your Committee's tentative approval, is in the process of

7 determining functional specifications and design of a pilot program. Potential funding

for the equipment has not been identified, although the use of Civil Justice Reform Act

funds may be appropriate. In addition, because use of this technology would save

resources of the Federal Bureau of Prisons for the transportation and security of

prisoners and improve overall security, the Bureau may be willing to provide funding

for the purchase and installation of the system and the monthly transmission charges.

Recommendation 5: That the Judicial Conference approve a pilot
program in the Eastern District of North Carolina for the use of video
conferencing technology to conduct competency hearings between the

L court and the Federal Correction Facility in Butner, North Carolina.

U1
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Revision to Juror Oualification Ouestionnaire 72

Your Committee believes that the ability to accurately account for Hispanic

ethnicity on juror qualification questionnaires is vital to satisfy the policy stated in 28

U.S.C. § 1861 that potential jurors be selected at random from a representative cross

section of the community. This concern was illustrated recently in questions raised

during a successful jury challenge in the District of Connecticut. The court determined

that questionnaires indicating that the respondent was white, but not whether he or she K
was Hispanic, should be considered as having been submitted by non-Hispanic white

individuals. As a result, the court's conclusion regarding the percentage of Hispanics in

the qualified wheel was significantly less than the actual percentage of Hispanics of the K
voting-age population.

Accurate indications of Hispanic populations are critical because the majority of

courts will be refilling their master jury wheels this year and must conduct and report K
statistical samplings of their wheels to determine the constituency of the wheels by

racial and sex classifications.

The Judicial Conference at its September .1987 meeting authorized the

Administrative Office, in consultation with your Committee, to make necessary non- LJ

substantive changes in the form of the questionnaire. As a result, your Committee has

approved a revision to the juror qualification form by adding the question "Are you

Hispanic? separate from the race portion and designating it as Question #11".

14



L

Status Report on the Civil Justice Reform Act

L Pursuant to §482(b) of the Civil Justice Reform Act (CJRA), each district court

must, by December 1, 1993, implement a civil justice expense and delay reduction plan.

To date 35 districts have done so. The majority of the remaining courts have indicated

final reports would not be completed until the first quarter of this year. Several of the

remaining districts have indicated that the hiring and spending freeze has delayed the

implementation of their plan.

Future Reports and Projects

! Pursuant to §479(a) of CJRA on or before December 1, 1994, the Judicial

Conference of the United States must prepare a comprehensive report on all plans

received pursuant to section 472(d) of the CJRA.

L Pursuant to §104(c) of the Act the Judicial Conference of the United States

must report to Congress on the results of the Demonstration Program on or before

December 31, 1995. The Federal Judicial Center is studying the demonstration

districts.

L Pursuant to §105(c) of the Act, on or before December 31, 1995, the Judicial

71 Conference of the United Sates must report to Congress regarding the results of the

Pilot Program. This report must include the data gathered and analyzed by the RAND

in study.

There are two tasks required by the Act with no specific deadline which the

Judicial Conference of the United States must complete. Both should receive attention

in the coming months. First, pursuant to §479(b), the Judicial Conference must, on a

L
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continuing basis, study ways to improve litigation management and dispute resolution C

L
and make recommendations to the district courts.

Second, section 479(c)(1) requires the Judicial Conference to prepare and

.~~~~~~~~~~~~~~~~~Lperiodically revise a Manual for Litigation Management and Cost Delay Reduction.

The Manual is to based on the experience of the courts, including the experience of

Demonstration Project, and the Pilot Program. A volume focusing on individual judge-

based management techniques has been completed by the Federal Judicial Center. 7
This volume will be revised as necessary after further experience under the CJRA.

A second volume which will focus on court wide systems of case management will be

prepared by the Administrative Office and Federal Judicial Center after courts have

had more opportunity to use and evaluate these systems.

Model Plan

The Model Plan authorized by §477 of the CJRA has been developed through a V

joint effort of the Administrative Office and the Federal Judicial Center. The plan

addresses each of the procedures and techniques set forth in 28 U.S.C §473, giving

examples of types of programs courts have adopted to implement the procedure or

technique. The document contains a discussion of the types of problems or conditions I

that are effectively addressed by each procedure and technique and the factors a court

may wish to consider in deciding whether a procedure or technique would be useful in

the district.

The Model Plan has been approved on behalf of the Committee by the

Subcommittee on Case Management and was distributed to all district courts in p
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November 1992. The Model Plan was also transmitted to the Committees on the

Judiciary in the Senate and the House of Representatives. Based on the number of

requests for, and questions about, the Model Plan received by the Court Programs

Branch from CJRA advisory groups the document should prove very useful to those

districts which have not adopted an Expense and Delay Reduction Plan as well as

courts wishing to amend existing plans.

Alternative Dispute Resolution and Differential Case Management Assistance Program

A technical assistance program jointly staffed by an Administrative Office and

Federal Judicial Center working group has been initiated. The districts expressing a

current interest in either ADR or Differential Case Management (DCM) assistance in

response to surveys were sent a letter explaining the details of the assistance available.

Several courts, utilizing funds authorized for CJRA, have already arranged for visits

with or by court experts in both fields. Other courts have requested only written

information, which is being provided.

CJRA Documents on Westlaw

In August, in response to a request by the Federal Judicial Center, West

Publishing Company agreed to create a CJRA database within WESTLAW. Mead has

indicated an interest in placing the documents in LEXIS, but has not given a final

answer. By February or March 1993, all reports and plans from the early

implementation districts will be available through WESTLAW. The model plan will

also be placed on-line, as will the reports and plans from the non-EID districts as they

are completed.

17



Assistance to Courts and Advisory Groups

As part of the on-going assistance to the courts and CJRA advisory groups,

Federal Judicial Center and Admninistrative Office staff sent a memorandum to all

district court chief judges and clerks, as well as to all advisory group chairs and

reporters, to advise them on recent implementation developments. As part of this

mailing, each district received a set of tables summarizing the district's 1992 caseload

statistics.
L.

Status of RAND Study

The RAND Corporation was awarded the contract for an independent study of

pilot and comparison courts under section 105 of the Civil Justice Reform Act (CJRA).

The first phase of its work, the development of a finalized study design, was carried

out under a letter contract signed September 11, 1991. This preliminary contract was

replaced by a final contract on May 19, 1992 which incorporates the final study design

approved by your Committee, and extends over the entire term of the study (through

December 31, 1995).

On September 30 1992, with the approval of your Committee, the contract of '
May 19, 1992, was amended to incorporate an additional, more detailed study of

Alternative Dispute Resolution (ADR) programs developed by individual CJRA pilot

courts in compliance with §473(a)(6) of the Act. The objective of this amendment was

to ascertain the value of these programs in the achievement of the Act's aims of cost F
and delay reduction, and to document the costs of the programs. The broader 7

objective was to draw general conclusions about ADR programs in Federal courts

18



based on the data from individual districts. This additional study will commence

shortly, so that the research team can take advantage of all site visits for the purposes

of both studies.

Respectfully Submitted

Robert M. Parker, Chairman
John C. Coughenour
J. Thomas Greene
Thomas A. Higgins
D. Brock Hornby
Alan Nevas
Maurice M. Paul
Barry Russell
Jane A. Restani
H. Lee Sarokin
David B. Sentelle
Jerome B. Simandle
Richard L. Voorhees
John L. Wagner
Ann C. Williams
Roger Wollman
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Appendices L

Appendix A ....... Correspondence regarding the establishment of the Middletown-
Walkill area as a place of holding court for the Southern District
of New York. 7

Appendix B ...... Proposed guidelines for the application of the $15 search fee.

Appendix C ...... Proposed guidelines for the acceptance of filings by facsimile. F
Appendix D ...... Correspondence regarding the establishment of a pilot for the F

video conferencing of competency hearings in the Eastern District
of North Carolina.
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L L. RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN, JR. JOHN K. RABIEJ
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 CHIEF. RULES COMMrFTEE

SUPPOjRT OFFICE

February 9, 1993

L. MEMORANDUM TO CHAIRMEN AND REPORTERS OF THE ADVISORY COMMITTEES
ON RULES

L SUBJECT: Filing by Facsimile

On February 2, 1993, I mailed to you a copy of the report of
L the Committee on Court Administration and Case Management to the

Judicial Conference. One of the Committee's recommendations to
the Conference would "authorize courts to adopt local rules to
permit the clerk to accept for filing papers transmitted byL facsimile transmission equipment or by other electronic means
if the rules meet the requirements included in the Technical
Guidelines for the acceptance of Documents by Facsimile."

A copy of the "Technical Guidelines" was mailed to you under
separate cover on February 8, 1993.

The Judicial Conference is meeting on March 15-16, 1993.
Judge Keeton has requested that you advise him as soon as
possible if you wish to have the views of your Advisory Committee

L on this matter expressed before the Conference acted on the
recommendation of the Committee on Court Administration and Case
Management.

John K. Rabiej

cc: Honorable Robert E. Keeton
Honorable James J. Barta

E
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ADMINISTRATIVE OFFICE OF THEL RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR UNITED STATES COURTS ~~~~~~~~~~~CHIEF RULES COMINII17EE

JAMES E. MACKLIN, JR. 
SUPPORT OFFICEDEPUTY DIRECTOR WASHINGTON, D.C. 20544

February 5, 1993

MEMORANDUM TO JUDGE ROBERT E. KEETON

SUBJECT: Attached Material

For your information, I am attaching a copy of Appendix C tothe Judicial Conference's Committee on Court Administration andCase Management that I have just received. I had sent the fullreport to you on February 2, 1993.

John K. Rabiej

Attachment

L. cc: Chairmen & Reporters of

the Advisory Committees

Ll
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Agenda F-7 (Appendix C)
Court Administration/Case Mngt.
March 1993

GUIDELINES FOR FILING BY FACSIMILE

I. Definitions:

(1) "Facsimile transmission" means the transmission of a copy of a document Li

by a system that encodes a document into electronic signals, transmits
these electronic signals over a telephone line, and reconstructs the signals
to print a duplicate of the original document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means the facsimile transmission of a
document to a court or fax filing agency 1 for filing with the court.

(3) "Fax" is an abbreviation for "facsimile" and refers, as indicated by the [
context, to a facsimile transmission or to a document so transmitted.

(4) "Transmission record" means the document printed by the sending
facsimile machine stating the telephone number of the receiving machine,
the number of pages sent, the transmission time, and an indication of
errors in transmission.

II. Transmission does not constitute filing: Electronic transmission of a document via L
facsimile machine or other electronic means does not constitute filing; filing is
complete when the document is filed by the clerk.

L

L

F-

A "fax filing agency" is a private entity (business, law firm, etc.) that receives
facsimile transmissions of documents to be filed with the court. The fax filing agency
acts similar to a messenger service, filing a hard copy facsimile transmission as if it
were the original with the court. The court does not have to maintain facsimile
machines, establish, mechanisms to accept filing fees via fax, or make copies of filed 7-
documents. [See Section VII.]

1~ ~ ~ ~ ~~~~~~~~~~~r
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III. Technical requirements:

Ko For purposes of these guidelines, in order for courts to accept the filing of
papers by facsimile on a routine basis, the following technical requirements mustK be met. 2

(1) Facsimile Standards for Courts: "Facsimile machine" means a machine
that can send a facsimile transmission using the international standard for
scanning, coding, and transmission established for Group 3 machines by
the Consultative Committee of International Telegraphy and Telephone of
the International Telecommunications Union (CCfIT), in regular
resolution. "Facsimile machine" also means a receiving unit meeting the
standards specified in-this subdivision that is connected to and prints

L through a printer using xerographic technology, or a facsimile modem that
is connected to a personal computer that prints through a printer using
xerographic technology. Only plain paper (no thermal paper) facsimile
machines may be used.

7 (2) Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 3

(ii) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown

L (iii) Image Resolution - Standard 203 x 98

(b) A facsimile machine used to send documents to a court shall be
able -to produce a transmission record, as proof of transmission at
the time transmission is completed.

K

2 The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

Group 3 fax machines are currently the most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1L minute per page, may have laser printing capability, and use various standard data

U compression techniques to increase transmission speed.
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IV. Resource Availability: No additional personnel (FTEs) or funds for equipment
will be made available due to a court's adoption of a fax filing policy. Courts
should be aware of the potential burdens on the clerk's office and should
examine thoroughly the potential impact on the court before adopting a fax
policy.

V. Original Signature: The court shall make provisions to meet the requirements
under the Federal Rules for court documents to bear an original signature 4 in
one of the following ways: r
(1) The date the clerk files the fax copy will be the date of filing, subject to

1, hreceipt by the court of a signed original within three days; or

(2) The image of the original manual signature on the fax copy will constitute
an original signature for all court purposes. The original signed document
shall not be substituted, except by court order. The original signed
document shall be maintained by the attorney of record eor the party
originatirng the document, for a period no less than the maximum
allowable time to complete the appellate process.

VI. Transmission record: The sending party is required to maintain a transmission
record in the event fax filing later becomes an issue.

VII. Fax fling agency as intermediary: A fax filing agency may file pleadings on
behalf of the parties or their counsel. The court should set standards to be met
by any fax filing agency seeking to act in this capacity. The fax filing agency
must also meet the requirements of all applicable statutes and regulations. In
addition, the-following requirements shalt apply-

(1) The fax filing agency acts as the agent of the filing party and not as agent
of the court. A document shall be deemed to be filed when it is
submitted by the fax filing agency, received in the clerk's office, and filed
by the clerk. Mere transmission or receipt by the fax filing agency will
not be construed as filing.

(2) The fax filing agency must meet all technical requirements under "Part
III" of these guidelines.

(3) Duties of the fax filing agency: The fax filing agency will:

(a) ensure that additional copies necessary for filing shall be
reproduced;

4 Rule 11, Federal Rules of Civil Procedure; Rule 9011, Federal Rules of
Bankruptcy Procedure.
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(b) take the document(s) to the court and file the document(s) with
LL the court;

(c) on behalf of the client, attorney or litigant, pay any applicable[ filing fee; and

(d) ensure that all documents to be filed with the court shall be onL size 8 1/2 x 11 inch bond.

VIII. Cover sheet:
L

(1) Each document transmitted to the court shall be accompanied by a cover7 sheet, which shall include the following:

(a) court in which the pleading is to be filed;

(b) type of action, e.g., civil, criminal, bankruptcy, or adversary
, proceeding

(c) case title information

L (d) case number identification

(e) title of document(s)

(f) sender's name, address, telephone number, and fax number

Li (g) number of pages transmitted including cover sheet

(h) billing or charge information for court fees

(i) date and time of transmission

(2) The cover sheet shall be the first page transmitted. The cover sheet shall
not be filed in the case, nor shall it be counted toward any page limit
established by the court.

(3) The facsimile cover sheet is not intended to replace any cover sheet
which the court may require. It is for use by the clerk's office in
identifying the document and identifying any applicable fees.

L4
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IX. Prohibited documents: The court is free to accept for filing any documents
subject to the local rules, except that bankruptcy courts are prohibited from
accepting petitions or schedules by facsimile transmission.

X. Fees: i

Payment of filing fees and any additional charges prescribed by the Judicial
Conference for the use of the facsimile filing option shall be paid in a manner
determined by the court. F
(1) Filing Fee:

Courts which accept the filing of papers by facsimile on a routine basis Li
must ensure that filing fees are paid.

Courts may decide not to allow the filing of complaints by facsimile [see L
Section XII(6)], thus alleviating the issue of collecting a filing fee. If a C

court does allow the filing of complaints by fax, the fee may be paid in
person, by mail, by credit card, 5 or through use of an escrow account or
advance deposit method, as follows:

(a) The filing fee, accompanied by a copy of the facsimile filing cover
sheet, shall be deposited with the court not later than three days
after the filing by fax.

(b) If the filing fee is not received by the court within three days after 7
the filing by fax, the court-shall proceed in the same manner as L
required for returned checks, except that no further notice need be
given any party. The bad check fee shall not be assessed.

(c) A three day grace period will be allowed for receipt of direct (non-
credit card or escrow account) payments. Non-receipt of payments C

will result in suspension of facsimile privileges, the striking of
pleadings for which fees were not tendered, and any other
penalties deemed appropriate within the discretion of the court.

LI

5 Use of credit card payment for this purpose is allowed only if otherwise
authorized. L

5

01~~~~~~~~~~~~~~~~



(2) Fees for Filing by Fax 6

(a) When documents are received on the court's fax equipment, thecourt shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ........ $ 5.00

0 For each additional page ......... $ .75

Any necessary copies to be reproduced
by the court [see Section XI(5)],

L for each page . ............... $ .50

(b) No fees are to be charged for services rendered on behalf of the
United States.

L XI. The following are among the issues to be addressed by the courts in local rules:

7_ (1) After hours filings: The court may make arrangements for acceptance ofpapers filed by fax after business hours, or the court may limit the
acceptance of papers filed by fax to normal business hours. If the court
accepts filings after normal business hours, then the court shall provide

L guidelines to determine time and date of filing.

(2) Page limits: The court may limit the number of pages that will be
L accepted by fax transmission. The court may consider increasing

permitted document length after normal business hours.

(3) Exhibits: Certain exhibits may not lend themselves to fax filing, and the
court should establish guidelines to handle such situations.

L (4) Whether the sender will be notified of receipt or error in transmission:
r- The court shall provide guidance as to whether it is the responsibility ofL the sender to confirm complete and legible transmission, or whether the

court will notify sender of errors.

6 These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930.

' See Miscellaneous Fee Schedules.

6
L



(5) Number of copies to be filed: Whether the party must provide required
number of copies or whether the court will reproduce required number of
copies and charge a fee for reproduction. [See Section XI(2)(a).]

(6) Types of document: The court may limit the types of document that will
be accepted for filing by fax. [See Sections X, XI(1).]<

(7) Legibility: The court may decide how to address the problems associated
with illegibility due to faulty transmission.

(8) Whether there are any circumstances under which an incomplete
transmission would be sufficient to fix the filing date.

7



AGENDA II-D-4
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposal to Renumber Rules of Procedure

DATE: March 12, 1993

Attached is a memorandum concerning a proposal to

develop a uniform numbering system for the Civil and

Criminal Rules of Procedure. The issue has been bubbling in

the Standing Committee for several years. To date, no one

has suggested that the Advisory Committees actively work on

the problem.
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L RALPH MECHAM ADMNISTRA-M-E OFFICE OF THE JOHN K. RABIEJ
DIRECTOR UMTED. STATES COURTS CHIEF, RULES COMMITTEE

JAMES E. MACKLIN. JRrI DEPUP DIRECTO1R WASHINGTON. D.C. 20544

December 2, 1992

MEMORANDUM TO PARTICIPANTS AT THE STANDING COMMITTEE MEETING IN
ASHEVILLE, NORTH CAROLINA

SUBJECT: Renumbering and Reintegration of the Federal Rules

The attached memorandum from Judge Pratt on the renumbering
and reintegration of the Federal Rules will be considered at the
meeting in Asheville.

L John K. Rabiej

Attachment

L

r

l.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE K
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERr E KEWOA CHAIRMEN OF ADVISORY COMMITTEES
CHAIWMN KENNETH F. RIPPLE I

APPELLATE RULESPETER G. #AcCABE-
SECRETARY SAM C. POINTER, JR.

CIVIL RULES r
WILLIAM TERRELL HODGES LK

ORtMINAL RULES

EDWARD LEAVYMemorandum BANKRUPTCY RULES l

T0: Robert E. Keeton, Members of the Standing Committee, Chairmen
of the Advisory Committees, and Reporters

FROM: George C. Pratt, Chair K
Subcommittee on Numerical and Substantive Integration

RE: Renumbering and Reintegration of the Federal Rules

DATE: November 25, 1992

LJ
Attached please find a copy of a Memorandum discussing possible

renumbering and reintegration of the Federal Rules. This Memorandum was V
distributed to our Subcommittee October 29, 1992. The Subcommittee plans
to meet to discuss this document while we are in Asheville. We intend to
report on our discussion at the Standing Committee meeting. l

L.I



C - COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITEES

CHAIAN&AN KENNETH F. RIPPLE

PETER 0. MCCABE APPELLATE RULES

SECRTARY MSAM C. POINTER, JR.
CIVIL RULES

Km,, WILLIAM TERRELL HODGES
CRIMINAL RULES

MEMORANDUM EDWARD LEAVY

V SANKRUPTCY RULES

TO: Su ittee on Numerical and Substantive Integration

FROM: Daniel R. Coquillette, Reporter
Mary P. Squiers, Consultant

DATE: October29, 1992

RE: Renumbering and Reintegration of the Federal Rules

Judge Pratt has asked that the attached Memorandum by distributed to you for your
review and comment. We invite your reactions to this document.

As you may recall, the Standing Committee is interested in examining the feasibility
and desirability of renumbering and reintegrating the Federal Rules at its December 1992

{ [ meeting in Asheville, North Carolina, with guidance from your Subcommittee. At the June
1992 Standing Committee meeting, we were instructed to prepare options on federal rule
renumbering for the Subcommittee. The attached document consists of four options based
in large part on suggestions and prior memoranda frum both Judge Keeton and Judge Pratt.
After consideration of the various options by the Subcommittee, we plan to submit its
views and final recommendation to the Standing Committee comfortably in advance of the

fl December 17 meeting.

Judge Pratt has requested that any comments about the renumbering and
reintegration be directed to him by memorandum, with copies to the other members of the
Subcommittee. After receiving these comments, he will communicate with the
Subcommittee.

If you have any questions, please call either of us directly at (617) 552-4340 (Dan)
or (617) 552-8851 (Mary).

cc: Hon. Robert E. Keeton
v Joseph F. Spaniol, Jr.

K



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Of THE 1

JUDICIAL CONFERENCE OF THE UNITED STATES LU
WASHINGTON, D.C. 20544

ROT E KETON CHAIRMEN OF ADVISORY COMMITTEES
C@HAN KENNETH F. RIPPLE

G~m~itl. Ra-CASE APPELLATE RULES 7
SEWARY 8AM C. POINTER, JR. t l

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

MEMORANDUM EDWARD LEAVY L,4
ANKRUPTCY RULES

TO: Subcommittee on Numerical and Substantive Integration V
FROM: Daniel R. Coquillette, Reporter V

Mary P. Squiers, Consultant

DATE: October 29,1992

RE: Renumbering and Reintegration of the Federal Rules

INTODUMQON

At the Standing Committee meeting of June 18, 1992, we were instructed to
prepare options on federal rule renumbering for the Subcommittee. The objective is to
discuss these options and to express a preference to the Standing Committee before the
December 17 Committee meeting in Asheville, North Carolina. Judge Pratt has requested V
that you send your comments on these options to him, with copies to the rest of the _
Subcommittee. We will then draft a report expressing the Subcommittee's
recommendations to the Standing Committee in November.

We have tried to keep in mind some of the purposes that can be achieved with a
unified system. Most importantly, we want to be sure that all the rules, and cases
interpreting rules, are as accessible as possible to practitioners and the bench, both through
taditional methods and through the various computer services. In addition, we hope to
highlight accidental differences among similar rules, with a view toward ultimately
eliminating these differences.

Substantive integration could reduce the volume of rules. There is some
needless repetition. There is also value in an internally consistent package of directives.
Regulations will be more acceptable to all if they are better organized. Of course, this
purpose can be partly achieved just by better numbeing .

Several issues deserve attention at the outset. The first is whether the computer
services will be able to accommodate changes proposed by the Subcommittee. We
consulted with both Lexis and Westlaw. Representatives from both companies were
understandably reluctant to make any firm commitment until they knew exactly what the EJV
Subcommittee would propose. They were, however, eager to comment and suggested that
we submit to them the preferred Subcommittee Options. They were very appreciative of
our contacting themat this initial stage.
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L Westlaw can make programmatic changes so that users can retrieve information,

even if our system is not Westlaw's ideal choice. We asked about the use of periods,

hyphens, and spacing. Interestingly, a space in the numbering could lead to problems for

L ~ Westlaw. For example, simply adding an A in front of all civil rules, separated by a space,
could be problematic. Rule 16 would become: A 16. This search request in the Westlaw

system would retrieve any A adjacent to any 16, resulting in a huge number of items being

retrieved, most of which are inapplicable. If a user wanted to only search for A 16 as a
unit, she would have to use parentheses: "A 16". Westlaw explained that it could prompt

the user with additional instructions at that point to tell her to insert the parenthesCs, but it is

C - an extra, and potentially cumbersome step.

Lexis explained that it did not see any particular problems with hyphens,

spaces, and periods and that, generally, the Lexis system could accommodate any
Lj numbering change.

Another issue concerns the work of the Local Rules Project. Many individual

- jurisdictions have now been persuaded to renumber their local rules in conformance with
the suggestions of the Project and the Standing Comnmittee. The Project has suggested, for
example, that a local rule concerning pretrial practice that was originally numbering "27" be

renumbered as "LR16.1," following the structure of the Federal Rules of Civil Procedure.
If the Civil Rules change numbers, these local rules will also have to be changed. This

may not present an insurmountable problem, but it does suggest an argument for retaining

the structure of the existing rule numbering.

A third issue concerns exactly what rules will be subject to renumbering or

substantive integration. There are many possibilities. For example, the Civil and Criminal

Rules can be renumbered and integrated, without including the other Federal Rules. The

Civil and Criminal Rules concern courtroom activities at the trial level undertaken by the

majority of trial attorneys. This reasoning could also lead to incorporating the Rules of

Evidence. One could justify exclusion of the Bankruptcy Rules. These are only used by

bankruptcy practitioners and not by most attorneys in federal court. On the other hand, the
Bankruptcy Rules rely to a great extent on the Federal Civil Rules, so there may be strong

Justification for integrating the Bankruptcy Rules with all of the other rules relating to trial
in the federil system. One may want to include Appellate Rules in this integration,
particularly if those are the only remaining unintegrated Rules. Alternatively, one may

conclude that these Rules address a sufficiently different set of circumstances and that they
should remain distinct.

A fourth issue concerns the on-going work of the Subcommittee on Style. This

Subcommittee has been extensively involved in a stylistic rewriting of the existing Federal

Rules of Civil Procedure. It is ouriunderstanding that they will soon move on to tackle the

other rules in'similar fashion. Additional changes to the Federal Rules, such as
renumbering land reintegration, may meet with resistance if undertaken at the same time.

On the other hn, the entire o could be-completed sinultaneously.

"Lastly, one may want to consider integrating certain directives found in the

United States Code that are applicable to trial and appellate practice.; For example, there are
numerous provisions in Title 28 that bear on a civil trial or appeal in the federal system.
There r other related provisions in Title 18 (criminal), Title 21 (drugs), and Title 26

(IRS). On the other hand, such an -endeavor may be perceived as too cumbersome. It also
may be problematic that these provisions were enacted by Congress in a manner distinct
from the rulenmking process so that integrating them may appear to be a usurpation of

Congressional lauthoity. If they are only being moved for ease in retrieva, perhaps that
IL can be better achieved by the publishing companies when they compile texts for
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pratitioners, as is currentlythe case. With all these arrangements, it is important that the
package does not become so large as to be burdensome to a practitioner. If a civil
prctiioner has to consult numerous pages of criminal; appellate, and bankruptcy directives

IDust omove between two civil rules, then efficiency may be lost The options outlined
below do not involve any U.S. Code provisions.

We me including fouroptions that draw heavily on suggestions and prior
meln~rada fro both Judge Keeton and Judge Pratt. In particular, we draw your attention
tithmemorandum of July 6, 1992 to this Subcommittee (Judge Pratt) and the
memorandum of May 27, 1992 to the Standing Committee (Judge Keeton). If any wish
additional copies of those memoranda, please simply cal (617) 552-4340.

The four options vary from the least ambitious renumbering scheme ("Option 1, A
L=er or Number Prefix") to the most ambitious ("Option 3, Throw Out the Existing Rules
and Sta Over"), with Option 4 added as a discussion point ("Do Nothing"). As a practical
matter, we predict that most discussion will center on Option I ("A Letter or Number
Prefix") and Option 2 ("Integration of Like Rules"). For this reason, we have provided
Appendix A, which begins to explore in specific terms how Option 2 might work. In our
opinion, both Option 1 and Option 2 are perfectly feasible, and Option I could be easily
achieved.

,,

Rlion l . A Letter or Number Prefix. This otion involves renumbering of the
Rules only. Where are at least four different ways to inset a prefix:

1) A letter prefix with no prefix for the Civil Rules. "A' could be inserted
before Appellate Rules, "B" could be insrted before the Bankruptcy

i kRules, "C" could be inserted before the Qiminal Rules, and "E" could be
v inserted before the Rules of Evidence. For example, Cinal Rule 29
I becomes "C29" or "C-29" or "C29'.

2) A letter prefix with one for the Civil Rules. This is basically the same as
- 1), above, except that "C" could be inserted before the Civil Rules and

"D"'could be inserted before the Cri alRuleds. FoexamIple,Crimninal
Rule 29 becomes "D.29" or "D-29" or "D29".

3) p) A number prefix with nothing for te Ciil Rules The numbers "1"
through "4" could b inserted before each of h e sets oRus, with no
refix for the Civil Rules For example,Cial R 2 esL
P2.29" or "2-29 or

b) A numbet prefix with nothing for the Civil Rules. The numbers "2"
- through "9" can be used in the following ahngement: "2" is te pre

for the Criminal Rules, "3".is the prif- for all Evidence Rules now
- numbered below 40; the Evidence -Uss numbered 401 through 806
emain the same; Evidence Rules 901 through the end become the SOC

eries; "9" is the prefix fl the Appellate Rules; and, the Bankruptcy Ruies
retain their present numbers.
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4) A number prefix with one for the Civil Rules. The numbers "1" through
"" could be inserted before each of the sets of Rules. For example,
Criminal Rule 29 becomes "3.29" or "3-29" or "329".

An advantage of these options is that the basic number of each of the Rules does
not change. Thus, a practitioner does not have to relearn a new system of numbering.
Another advantage is that, rith 1) and 3), above, the numbering of the local rules of the
distict courts will not need to be changed. Another possible advantage is that a practitioner
will not need lengthy instruction, or even additional Instruction, to retrieve the material
from a computer base.

L . An advantage of 3.b) is that if, in the future,rultmakers prefer having a set of
provons common to all rules, that can be accoroplished without changing the other rules:

They can leave the Civil Rules as they are now and use the 101 through 200
La series for the common provisions; or,

L. They can use the I through 100 seri.s for the common provisions and the 101
through 200 series for the Civil Rules by adding a "t" prefix for the Civil
Rules.

L court rules A disadvantage with 2) and 4) above, is that the numbering of the local district
court rules would need to be altered. There is also no particular internal consistency
expressed by any of these arrangements. As they onl) involve renumbering, the quantity

* - of rules is not dinined Further, minor but troublesome varations among like rules are
not highlighted.

L Qion 7. Integthon of Lie Rules, is option involves integrating like
rules. Similar rules can be integrated and then placed at the beginning of a list of rules.
For example, Civil Rule 1, concerning the scope of the civil rules, could be integrated with

L CCrininal Rule 1, concerning the scope of the criminal rules. This particular rule needs a
title or designation or prefix to distinguish it from other rules. (E.g., Geneial Rule 1, Rule
1.1, Rule A. 1) The other rules can be renumbered in one of at least .two ways. Firfst the
remaining rules can be completely renumrbered, consistent with the integrated rules'. (E.g.,
Civil Rule 1, 2, 35, Rule 2.1, 2.2, 2.3, Rule B.!, S.2, B.3) Another suggestion is ouse
one of the possibilities outlined in Option 1, above, keeping the numbers as they are now
and simply deleting those rules that am being inftegrated in the first portion of the rules. So,

L . there would be no Rule I in the civil rules section and th.: civil rules would begin with Rule
2, concerniii, one form of action, fit which there is no criminal erquivale t.

X A Boston College law student, Joseph Centeno, has been very helpful to us in
preparing Appendix A which is attached to this Memoranduiri. Essentially, Appendix A is
an initial screening of the Fedenrl Rules to detemaine how much integration May be
possible. Specifically, MIr. Centeno was charged with reviewing the Civil fnd Criminal
Rules to determine what overlap existed in general subject matter. He was not asked to
determine whether the rules tat were similar in title, but which varied in substance, should
be substantively integrated. As you can see, there are more than forty existing Civil Rules
that have a potential cognate rue in the Criminal Rules. All of these rules are not exactly
identical with each other, nor are they intended to be so in all cases. There may be a large
number, however, that probably should be identical in language and funwtion.

One advantage of this option is that it would organize those Federal Rules
which are intended to govern al litigants in one place in the Federal Rules. This would

Lf
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reduce the actual number of rules and the overall length of the rules. It would also provide
some consistency and logic to the arrangement of the rules.

A disadvantage of this option is that itrequires renumbering of most, if not all
of the rules. All practitioners and judges would need to relearn a numbering system. In
addiion, a civil litigant would need to look in two places to determine if there were an
applicable nil-in the portion of thenrles that are applicable in both criminal and civil 0
cases, and in the portion of the rules that are only for civil practice.

OptZon 3. Throw Out the Existing Rules and Start Over. The existing
numbering system can be removed and the rules arranged and integrated with no attempt to
preserve any of the existing ormat and structure. This is similar to Option 2 but it assumes
that there is no interest in maintaining the existingrules in the same form as they currently
exisL For example, there can be a section of rules applicable to all litigants as in Option 2. L j
The remaining rules can become subparts under broad headings or rules. All rules relating
to the commencement of an action, for instance, can be in part 2 of the rules and either
numbered sequentially (regarless of whether they are criminal, civil, bankruptcy ... ), or K
organized under broad titles with subparts for different subcategories (e.g., Rule 3:
Motions; subsection a. Civil Motions; subsection b, Summary Judgment Motions;
subsection c, Criminal Motions, subsection d, Post.Trial Motions; subsection e, Form of
Written Motions and Supportng Memoiranda, subsection f, Motions Made at Trial).

One advantage to this system is that everyone would be starting fresh. 7
Preconceived notions would be inapplicable. Also, rulemaking bodies have fify years of
experiences with the existing system and would have the opportunity to use what has been
learned over the years in formulating the new structure.' Another advantage is that the
evidence rules canbe esiy integrated into the tarules. T7be new system could promote
one coherent and logicalmethod andrganization for allexistig localrul s. : 7!jr1 !r[j flN18F ,i I 1 , jjl ~, t

The obvious disadvatage of tis system is' ttit would tical
resistance No ,one would know the nubers for the rules wiout new effort and training.
In addition, cases'decIideunr h old rues woutld~ be~difficult t ere dectly under
the app licablen~e~w riles, aIrbe ofotdb h hnefo h B oe Code
of Professional Conduc tthAB MoeRus*Lslhezmaingpcss is quite
slow, and th benefit of thise2 ym be outweighed by the nistte time and
energy needed tocm tt ttask. ,

Ootion.4. Do Nothine. Tj:Ihis is the "if it isn't broken, don't it position.
Some believe that ecurt thugh imperfect, s not sufficie flawed to
require "faxing." Evni hs pini aopedthe n-gingwr rpented by,
Appendix A i rt starting
point for the Advisoy C t revew sysy those rules tat a so similar
that perhaps they shuld beidnticl.

This is not an isurmoun1eble The AA has develop prald indcxes and citation sysems
t>t lnk precedents e t old Co with the new ModeJ Rules
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Appendix A

What follows is a brief comparison of the Federal Rules of Civil and Criminal
Procedure. First, each of the Civil Rules is listed by number and tide with a
comment as to whether there is a cognate Criminal Rule. The second portion of
this Appendix lists each of the Criminal Rules with a comment where there is an
equivalent Civil Rule.

FEDERAL RULES OF CIVL PROCEDURE

L I. Scope of Rules

Rule 1: Scope of Rules
- Criminal Rule 1: Scope

Rule 2: One Form of ActionL - No corresponding Criminal Rule.

Fw II. Commencement of Action; Service of Process, Pleadings, Motions,
L and Orders.

Rule 3: Commencement of Action
- No corresponding criminal nrle.

Rule 4: Process
- Criminal Rule 3: The Complaint
- Criminal Rule 4: Arrest Warrant or Summons upon Complaint
- Criminal Rule 6: The Grand Jury.
- Criminal Rule 9: Warrant or Summons Upon Indictment or Information.

Rule 5: Service and Filing of Pleadings and Other Papers
- Criminal Rule 49: Service and Filing of Papers

Rule 6: Tmme
- Criminal Rule 45: Time.

L III. Pleadings and Motions

r - Rule 7: Pleadings Allowed; Form of Motions
L - Criminal Rule 12: Pleadings and Motions Before Trial

- Criminal Rule 47: Motions

Rule 8: General Rules of Pleading
- Criminal Rule 12: Pleadings and Motions Before Trial

Rule 9: Pleading Special Matters
L - No corresponding criminal rule.

Rule 10: Form of Pleadings
- - No corresponding criminal rule.
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Rule 11: Signing of Pleadings, Motions, and Other Papers; Sanctions
-Nocorresponding criminal rule.

Rule 12: Defenses and Objections
- No correspoiding criminal rule.

Rule 13: meai and Coss-ClaimV
- Nocorresponding criinal rule.

Rule 14: TIhd-Party Practice
- No corresponding criminal rule.

Rule 15: Amended and Supplemental Pleadings,
- No corresponding criminal rule. 1

Rue 16: Pretrial Conferences; Scheduling, Management
- Ciminal Rule 17.1: Pretrial Conference

IV. Parties

Rule 17: Parties Plaintiff and Defendant; Capacity
- No corresponding criminal rule.

Rule 18: Joinder of Claim and Remedies L
- No corresponding criminal rule.

Rule 19: Joinder of Persons Needed for Just Adjudication L
- No corresponding criminal rule.

Rule 20. Permissive Joinder of Parties r
- No corresponding criminal nile.

Rule 21: Misjoinder and Non-Joinder of Parties.
- No corresponding criminal rule. P

Rule 22: Interpleader
- No corresponding criminal rule.

Rule 23: Class Actions
- No corresponding criminal rule.

Rule 23.1: Derivative Actions by Shareholders
- No corresponding criminal rule. r

Rule 232: Actons Relating to Unincorporated Associations
- No corresponding criminal rule.

Rule 24: Invention
- No corresponding criminal rule.

Rule 25: Substitution of Parties
- No corresponding crminal rule.

V. p!brasitions z ); Wscovery

EJ
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Rule 26: General Provisions Governing Discovery
- Criminal Rule 16: Discovery and Inspection.

Rule 27: Depositions Before Action or Pending Appeal
- Criminal Rule 15: Depositions

Rule 28: Persons Before Whom Depositions May be Taken
- Criminal Rules 15(a) and 15(a): Depositions.

Rule 29: Stipulations Regarding Discovery Procedure
- Criminal Rule 15(g): Depositions by Agreement not Precluded.

Rule 30: Depositions upon Oral Examination
- - Criminal Rule 15(a): Depositions

Rule 31: Depositions upon Written Questions
- Criminal Rule 15: Depositions

Rule 32: Use of Depositions in Court Proceedings
: - Criminal Rule 15(e): Depositions

Rule 33: Interrogatories to Parties
- No corresponding criminal rule.

Rule 34: Production of Documents and Things and Entry upon Land
- Criminal Rule 16(a)(1XC): Government Documents and Tangibles.
- Criminal Rule 16(b)(1)(A): Defendant Documents and Tangibles.

Rule 35: Physical and Mental Examination of Persons
- Criminal Rule 16(b)(1)(B): Reports of Examinations and Tests.

Rule 36: Requests for Admission
- No corresponding criminal rule.

Rule 37: Failure to Make or Cooperate in Discovery: Sanctions
- Criminal Rule 16(c): Continuing Duty to Disclose
- Criminal Rule 16(d)(2): Failure To Comply With Requests

VI. Trials

Rule 38: Jury Trial of Right
- Criminal Rule 23(a): Trial by Jury

Rule 39: Trial by Jury or by the Court
- Criminal Rule 23: Trial by Jury or By the Court.

Rule 40: Assignment of Cases for Trial
- No corresponding criminal rule.

Rule 41: Dismissal of Actions
- Criminal Rule 48: Dismissal.
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Rnk 42: ConsoLidaton; Separate Trials
- Criminal Rule 8: Joinder of Offenses and Defendants
- Criminal Rule 13: Trial Together of Indictments or Inforimations.

Rule 43: Takring of Testimony
- iminal Rule 26: Takcing of Testimony

Rue 44: Proof of Official Record
- Qiminal Rule 27: Proof of Official Record

Rule 44.1: Determination of Foreign Law
- Criminal Rule 26.1: Determination of Foreign Law .

Rule 45: Subpoena
- Criminal Rule 17: Subpoena

Rile 46: Exceptions Unnecessary
- Qiminal Rule 51: Exceptions Unnecessary

Rule 47: Selection of Jurors L
- Criminal Rule 24: Trial Jurors.

Rule 48:- Number of Jurors - Participation in Verdict
- Ciminal Rule 23(b): Jury of Less Than Twelve

Rule 49: Special Verdicts and Interrogatories
-No corresponding criminal rule.

Rule S0: Judgment as a Matter of Law in Actions Tried by Jury
- No corresponding criminal rule. L

Rule SI: Instructions to Jury: Objection
- No corresponding criminal rule.

Rule 52: Findings by the Court; Judgment on Partial Findings
- - No corresponding criminal rule. t

* ~~~~~~~~~~~~~~~~~~Ll
Rule 53: Masters

- No corresponding criminal rule.

VIL Judgment

Rule 54: Judgments; Costs
- Rule 32(b) corresponds to Judgments, but there is no criminal rule for costs.

Rue 55: Default
- - No corresponding crminal rule.

Rule 56: Summary Judgment
-Criminal Rule 29(a): Motion for Judgment of Acquittal. Li

RWle 57: Declaratory Judgments
- No corresponding criminal rule.
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Rule 58: Entry of Judgment
- No corresponding criminal rule.

Rule 59: New Trials; Amendment of Judgments
- Criminal Rule 33: New Trials.
- Criminal Rule 32.1: Revocation or Modification of Probation or Supervised

- Release.
L - - Criminal Rule 35: Correction of Sentence.

Rule 60: Clerical Mistakes and Relief from Judgment or Order
L - Criminal Rule 36: Clerical Mistakes

Rule 61: Harmless Error
L Criminal Rule 52: Harmless Enror.

Rule 62: Stay of Proceedings to Enforce a Judgment
- No corresponding criminal rule.

Rule 63: Inability of Judge to Proceed
Criminal Rule 25: Judge; Disability

L VIIL Provisional and Final Remedies

C Rule 64: Seizure of Person or Property
L - No corresponding criminal rule.

71, Rule 65: Injunctions
L - No corresponding criminal rule.

Rule 65.1: Security - Proceedings Against Sureties
I ' - No corresponding criminal rule.

Rule 66: Receivers Appointed by Federal Courts
- No corresponding criminal rule.

Rule 67: Deposit in Court
- No corresponding criminal rule.

Rule 68: Offer of Judgment
- No corresponding criminal rule.

Rule 69: Execution
- No corresponding criminal rule.

L Rule 70: Judgment for Specific Acts; Vesting Tilde
- No corresponding criminal rule.

Rule7l: Process in Behalf of an Against Persons Not Parties
- No corresponding criminal rule.

L IX. Special Proceedings

Rule 71A: Condemnation of Property
- No corresponding criminal rule.

L
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Rue 72: Magistrates, Pretrial Orders
- Rule S and 40(a) correspond in the criminal rules. 7

RWle 73: Magistrates; Trial by consent and Appeal Options
- - No corresponding criminal rule.

Rule 74: Method of Appeal from Magistrate to District Judge Under Title 28, U.S.C. §
636(c)(4) and Rule 73(d)
-No corresponding criminal rul.

Rde 75: Proceedings on Appeal from Magistrate to District Judge Under Rule 73(d)
- No corresponding criminal rule.

Rule 76: Judgment of the District Judge on the Appeal Under Rule 73(d) and Costs
- No corresponding criminal rule.

X. District Courts and Clerks

Rule 77: District Courts and Clerks
- Criminal Rule 56: Distict Courts and Clerks L

Rule 78: Motion Day .7
- Criminal Rule 12(c): Pleadings and Motions Before Trial.

Rule 79: Books and Records Kept by the Clerk and Enties Therein 7

- Criminal Rule 55: Records.

Rle 80. Stenographer, Stenographic Report or Transcript as Evidence
- No corresponding criminal rule. -

XL General Provisions

Rule 81: Applicability in General L
- Criminal Rule 1: Scope.

Rule 82: Jurisdiction and Venue Unaffected
- Criminal Rule 57: Rules by District Courts. L

Rule 83: Rules by District Courts 7
- Criminal Rule 57: Rules by District Courts. LI

Rile 84: Forms
- No corresponding criminal rule. K

Rue 85: Mtr
-( ninalRule60:Ti; L-

Rule 86: Effective Date
- Criminal Rule 59: Effective Date. 7

JI
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FEDERAL RUmS OF CRimNAL PROCEDURE

I. Scope, Purpose, and Construction

Rule 1: Scope
- Civil Rule 1: Scope
- Civil Rule 81: Applicability in General

Rule 2: Purpose and Construction

IL Preliminary Proceedings

Rule 3: The Complaint
- Civil Rule 4: Process

Rule 4: Arrest Wanrant or Summons upon Complaint
Civil Rule 4: Process

Rule 5: Initial Appearance Before the Magistrate
. - Civil Rule 72: Magistrates; Pretrial Orders

Rule 5.1: Preliminary Examination

m. Indictment and Information

Rule 6: The Grand Jury
- Civil Rule 4: Process

Rule 7: The Indictment and the Information

Rule 8: Joinder of Offenses and of Defendants
- Civil Rule 42: Consolidation; Separate Trials

Rule 9: Warrant or Summons Upon Indictment or Information
- Civil Rule 4: Process

IV. Arraignment and Preparation for Trial

Rule 10: Arraignment

Rule I 1: Pleas

Rule 12: Pleadings and Motions Before Trial; Defenses and Objections
- - Civil Rule 7: Pleadings Allowed; Form of Motions

- Civil Rule 8: General Rules of Pleading
- Civil Rule 78: Motion Day

Rule 12.1: Notice of Alibi

L, Rule 12.2: Notice of Insanity Defense or Expert Testimony of Defendant's Mental
condition:

Rule 12.3: Notice of Defense Based Upon Public Authority
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Rule 13: Trial Together of Indictments or Informanons
- Civil Rule 42: Consoldaion Separate Tials r

Rule 14: Relief from Prejudicial Joinder

Rule 15: Depositions L
- Civil Rule 27: Depositions Before Action or Pending Appeal
- Civil Rules 28-32

Rule 16: Discovery and Inspection t
- Civil Rules 26, 54-37.

Rule 17: Subpoena L
- Civil Rule 45: Subpoena

Rule 17.1: Pretrial Conference
- Civil Rule 26: Pretrial Conferences; Scheduling; Management LJ

V. Venue
LJ

Rule 18: Place of Prosecution and Tial

Rule 19: Transfer Within the District (rescinded)

Rule 20: Transfer From the District for Plea and Sentence

Rule21: Transferfrom the District for Trial L
Rule22: Tnme of Motion toTansfer 7
VL Trial

Rle 23: Trial by Jury or by the Court
- Civil Rule 38-39,48A

Rule 24: Trial Jurors
- Civil Rule 47: Selection of Jurors

Rule 25: Judge; Disability
- Civil Rule 63: Inability of Judge to Proceed (

Rule 26 Taking of Testimony
- Civil Rule 43: Taking of Testimony

Rule 26.1: Determination of Foreign Law

- Civil Rule 44.1: Detemination of Foreign Law L

Rule 26.2: Production of Statements of Witnesses Li
Rule 27: Proof of Official Record

-Civil Rule 44: Proof of Official Record

e~ to. iS
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Rule 29: Motion for Judgment of Acquittal
- Civil Rule 56: Motion for Judgment of Acquimttal

Rule 29.1: Closing Argument

Rule 30: Instructions

Rule 31: Verdict

VIC Judgment

Rule 32: Sentence and Judgment
r - Civil Rule S4: Judgments; Costs

Rule 32.1: Revocation or Modification of Probation or Supervised Release
- Civil Rule 59: New Trials; Amendment of Judgments

Rule 33: New Trial
- Civil Rule 59: New Trials

Rule 34: Arrest of Judgment

Rule 35: Correction of Sentence
- Civil Rule 59: Amendment of Judgments

Rule 36: Clerical Mistakes
- Civil Rule 60: Clerical Mistakes

VIL. Appeal (Abrogated)

Rule 37: Taking Appeal; and Petition for Writ of Certiorari (Abrogated)

Rule 38: Stay of Execution

La Rule 39: Supervision of Appeal (Abrogated)

IX. Supplementary and Special Proceedings

Rule 40: Commitment to Another District
- Civil Rule 72: Magistrates; Pretrial Orders

Rule41. Search and Seizure

Rule 42: Criminal Contempt

X. General Provisions

La RRule 44: Right to and Assignment of Counsel

Rule 45: Time
L - Civil Rule 6: Tune

K Rule 46: Release from Custody
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Rule 47: Motions
- Civil Rule 7: Pleadings Allowed; Form of Motions

Rule48 Dismissal L
- Civil Rule 41: Dismissal of Actions

Rule 49. Service and Filing of Papers
- Civil Rule 5: Service and Filing of Pleadings and Other Papers

Rule 5O: Caledlars; Plan for Prompt Disposition

Role 51: Excptions Unnecessazy
- Civil Rule 46: Exceptions Unnecessary 7

Li
Rule 52: Harmless En-or and Plain Error

- Civil Rule 61: Harmless Error

Rule 53: Regulation of Conduct in the Court Room

Rule 54: Application and Exception LJ
Rule 55: Records

- Civil Rule 79: Books and Records Kept by the Clerk

Rule 56: Courts and Clerks
- Civil Rule 77: District Courts and Clerks

Rule 57: Rules by District Courts
- Civil Rules 82-83.

Rule 58: Procedure for Misdemeanors and Other Petty Offenses

Rule 59: Effective Date p
- Civil Rule 86: Effective Date U

Rule 60: Title
- Civil Rule,85: M tle

rm
L~J

f7



AGENDA III-A
Washington, DC
April 22-23, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

L RE: Appointment of Evidence Advisory Committee

C DATE: March 12, 1993

Attached is a roster of the newly appointed Advisory

Committee on the Federal Rules of Evidence.

Professor Steve Saltzburg will be serving as a liaisonL to that Committee.
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ADVISORY COMMITTEE ON EVIDENCE RULES

Chairman:

Honorable Ralph K. Winter, Jr. Area Code 203
United States Circuit Judge 773-2353
Audubon Court Building
55 Whitney Avenue FAX-203-773-2415
New Haven, Connecticut 06511

Members:

Honorable Jerry E. Smith Area Code 713
United States Circuit Judge 250-5101
12621 United States Courthouse
515 Rusk Avenue FAX-713-250-5719
Houston, Texas 77002-2698

Honorable Fern M. Smith Area Code 415
United States District Judge 556-4971
United States District Court
P.O. Box 36060 FAX-415-556-9291
450 Golden Gate Avenue
San Francisco, California 94102

Honorable Milton I. Shadur Area Code 312
United States District Judge 435-5766
United States District Court
219 South Dearborn Street
Room 2388
Chicago, Illinois 60604

Honorable James T. Turner Area Code 202
United States Court 219-9574

of Federal Claims
717 Madison Place, NW FAX-202-219-9997
Washington, DC 20005

Honorable Harold G. Clarke Area Code 404
Chief Justice 656-3472
Supreme Court of Georgia
Room 572 FAX 404-656-2253
244 Washington Street, SW
Atlanta, Georgia 30334

Professor Kenneth S. Broun Area Code 919
University of North Carolina 962-4112 (a.m.)
School of Law and
CB #3380, Van Hecke-Wettach Hall 968-2714 (p.m.)
Chapel Hill, North Carolina 27599 FAX-919-962-1277



L

ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Gregory P. Joseph, Esquire Area Code 212
Fried, Frank, Harris, 820-8052 L
Shriver & Jacobson
One New York Plaza FAX-212-820-8584
New York, New York 10004-1980 7
James K. Robinson, Esquire Area Code 313
Honigman Miller Schwartz & Cohn 256-7534 7
2290 First National Building
Detroit, Michigan 48226

John M. -Kobayashi, Esquire Area Code 303 Lj
Kobayashi & Associates, P.C. 861-2100
1775 Sherman Street, Suite 2100
Denver, Colorado 80203 FAX-861-1944

Liaison Members:

Honorable Wayne D. Brazil Area Code 415 L
United States Magistrate Judge 556-2442
United States District Court C
450 Golden Gate Avenue FAX-415-556-3973
P.O. Box 36008
San Francisco, California 94102

Professor Stephen A. Saltzburg Area Code 202
George Washington University 994-7089
National Law Center 1 t
720 20th Street, NW, Room 308 FAX-202-994-9446 7
Washington, DC 20052

r
Reporter:

Margaret A. Berger Area Code 718
Associate Dean and 780-7941
Professor of Law

Brooklyn Law School FAX-718-797-1403
250 Joralemon Street
Brooklyn, New York 11201

Secretary: 7r
Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure L

Washington, DC 20544 FAX-202-273-1826

'E



LIAISON MEMBERS

Appellate:

Chief Judge Dolores K. Sloviter

Bankruptcy:

Judge Thomas S. Ellis, III

Civil:

Judge William 0. Bertelsman

Criminal:

IL William R. Wilson, Esquire

Evidence:
Lo

Magistrate Judge Wayne D. Brazil

Professor Stephen A. Saltzburg

r=
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AGEDA III-B
Washington, DC
April 22-23, 1993

L MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Status Report on Proposed Amendments to Federal
Rule of Evidence 412

DATE: March 15, 1993

E Attached is a copy of Federal Rule of Evidence 412, as
it was published for public comment. You will recall that
at the suggestion of Judge Keeton, the Committee proposed
amendments to Rule 412 at its October 1992 meeting, with the
understanding that the proposal would receive expedited

7 consideration.

At its December 1992 meeting, the Standing Committee
considered the Criminal Rules Committee proposal along with
a proposal from the Civil Rules Committee. What emerged

L from the meeting was a blend of the two.

An Evidence Committee has now been appointed and willE be handling the Rule from this point on; they are scheduled
to hold hearings on the proposed amendments on March 29th
and May 6th. The Comment period ends on April 15th.

L

L

L

E
F

L.



~ /

m

I

I77

LJ
L,

r

_

F

l

is

K"
LI

EJ
F

I L.-~~~~~~~~~~~~~~~

i~~~~~~~~~~~~~~~~~~
i 7~~~~~~~~~~~~~~~~

L H

U



.4n > -4 c 44.3 4 U)L a ~ 0 0 ) U 0

0 U~~C ) 0 0
c 0 0~~~~~ > 4i 43

*3 0 E3@Id0 0 0 m @3
0r Ed> 4-)4.3r

4 4 4-1 43 @3 4.04 I I '0- m'i 0
E4~ a 01 0 0

H 0$ o i 0 @

$4~~~~~~~~~~~' ., @3. -

M -1~ - '1

-4
'4t4 H) -U) -4VI U0 0-(f U)l :I)~ ij-

0 to 4'4 E

b. 4- 44 0 -.4 Uo * U) to V
Cl U) 0 6)4 c 1

S -0 $ '.V(4 C AN i 0 '4 (4 (
M 0. 0.4 id'-

F~~~~~~~~~~~~~~~F



1-4 4.4 1) , I ai q 4-i 40 4a)
o 0~~4 4-)0 .CIa 04 0 4

-4 'U -'-4 -~ 4 4 . - 0 to 4Q

0 ~ ~ ~ ~~~~~. 0 )

10 q. 4-) 1-

>) 0 a) .rl- * 4
M 4) rj -,A m > U~~4. -~" F

> 0~~~~:
> U) 0 0 U)~~~~~~~ e

14 4J -C' 0a) --
Q u 0] in~~~~~~~~~~~ 0.

0 0 ~~~~ U 0 N0

'-4 U) ~~ ~~ ~~~0) 0D u

P4 U ~~~~~~~~~~~~~N C-4

o '~~Q x0 X 444 r

[[a1) x4 - t 3 a
[di 4. 0 0 0 a)

mn %O r- c o ON - (4 N en uw in 0 rf- 00 om 0~ '-f (4 C') -

LW N~~~~~~~~~~~

4~~~~ -

U ...4 ~~~~~~~~~~~~~4-) ID

0 '

.44 -'-4

o 00 a) --4 >F(- :
~~~ 0 ~~~~~~0 0 :

0 -0 4

Z) a 94 itsa) IU
'-4 04-) 4

0 m 4~~~~) a)

DaI .4 -,4 ID
P4 W (d p 44 4J J.'~~~~~~~,4 U

0~ LA %0 r- w 0) 0 14 en4(Y -w iA %O r- co aN 0 .-4 CN m ,

T-4 v-I v-I v4 r-I ' - l N IN IN IN IN ('N' ' ('4 IN4 IN IN cl m P1 M



Ch q4 1 - 4 0 4 ) 0 144 0 2 0 2 0 2 02o~ 0 0 0£ 0.0 0 0 .40 4J , 4- 0.
0 w 4) ' -Li 4' 0~~~~~~~~~~~~~~~~~U o t) V 0 0 4-' I-'0: 4 .,. 0V U43~

0 o.4 0 4. 4') 0 4 4'~~ -H 0 1.4~~~~~ ,.4 0.W 2~0
_ U t~~~~~' $4 02 0 4'~~~~~~4 0 4

E) > V 4J 0~~~2 I4
-H . C,. Q H 0)0 0 0 0H 0 U ~ 02 0 '> --.0 ~~~~~..± 0 . . ~ 0H* 4 la : '- 14 0 )4rz1 u 02 .0 V -4 rq> .~*~0 .0 0 0 020 4 0 4Ip4 4 H .- U 9- 4i'a 4 4 0 1- 140 ~~~ '~~ ~- 0 -~ 

4 4 .-H 0 0 -'I 0 '-4 02 0 1-4 J 4' 02L. ~~~~~~~~~~~~~~~~~~~~~~~rl0r 0 04 .4' -0 .-4 W 02 0 W laQ 0

L~~~~~~~~~~~~~~~~~~~~ I u'1V-i

L~~~. In '.0~~~~r co a) i 0 Cl C4 ) rn U' ) .0 t- a) 0'm - C-4 cn)

4 0 2 14.4 %W. O 2 0 '~ 4.4

4 0 v 0 ~~~0 0 2

0 4i~~~~~~~~~~~~~~~~~~~~~~~0

14. 0 ) .14 4 ri~ 144 Uv 0 J '1 -
4) 4i~~. a400- 0 0

o 4' ~~~~~~~~ 4' * > 4'~~~~~~~~~f . 4 -0d 4z .0 ~~~~~~~~~~ 02 02 ~~~~~~~~~~~~~- U ~~~~~ 0 >'> 0~~~~~~~~~~
0u >H 0 4JH4 0 U 0 02 '4- - 00 V 44~~00-

m 0 ~ ~ ~ - U0 4') VW > Iq~~~~~~~~U1 0 0 0
C") - t H -H4 4)

I-1 ~~~~~~~~~~~ ~ ~~~U -H 64 A-4 02 '44 0 X 00 .0
0 ~~~~~ ~0 Ml 02 0 002Of Ul 4'1

Li
I

4a,

o- U) n IA U' U) '0 '.0 '.0 to '.0 '.0 '.0 '.0 '.0 ' N N N



7,

,^4 ) -' . .i.).h .. .l

,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~E6

-4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
-4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

-4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

W 14 4

UU -0 --X o O , N n n - W -
H ,4 ,@ ,"4 -4 OJ I CN t O1 N N G O X tt)4 4 ^

_I ,44^ ,4 , ,4 , , - , -

rz4~~~~~~~~~~~~~~~~~~~~~~~~

r44

n % O 10 co 01 0 -4 (N MI M t 10 N1 w 01 0> @1 q m

,-4 .- ,-4 4 .- N (N .N (N (N (N (N (Nl (N (1 Cl Cl Cl Cl

a-4 -4 -4 -4 -4 -4 -4 - 4 -4 - -4 -4 -4 -4 -4 -4 7

0 e( t 0) ' 02 02 0 0) p ' la 0 la 02 0 02
H - r. A 0 0 >4.) 0 0 0 14 0 u £ p4'

0 q. 1-4 -O > -.4 f 0 U z -,1 -, 1 1 (U 1 4- 0 0
OQ -C 5 l1a 0 (O 4O4 0 P fi 0 4 L

42 tn fio > Q 0n 1 ,4 1 U t Hn 0 t- co o o , 4
02 o 02i (U o *-4 H 02 02 ' . 4 O O o o o ,^ ,-4 , ,

0,4 0 ' 'a 'a (U 02 _4 _ > _4 .0 ,
H 0-P 0 ~ 0 . * 02 0 0) u 0

43 4r 4' 14 1 4- 0- 02 -
Z * 0 02~~~~~~~~~~~~~~~~~- 'a *4 -

r 4 0 (d H P rj V- 'a M P4J0H U ( 0 u0 - 4-

(U 0 . Cd w -' 0 02 -d 0
~~-4 14 (U~~~~ i:: 4-.4U

0 02 'a ~~~~~~~ 0 -' i..' 44 *
02 -* H 43 02 0 ( 02 - 0 (a 4a "

rz4 H S-I > ~~~~~~~~~~~~4- u la 02 *- 0 W - .u '-

> 02 0 .. ' 0

0 020 02 0r -.r ' ed 4 'a 0d coH
43 '-4 >0 H - .4 S p 140 U )'

W 44 r-q~~~~~~~~~~~~~~~~~~~~~~1 02 kV4- 0 w 'a

0 ~~~~ 0 0 ~~~~~~ -~~~~ '4~~ -P D -

~~4 4.4 14 0 0 J~~~ 4.4 ~ ~~ 0 ~ -~ -.-I -'4 ~~~ .C 4 (U 0o 4) 0

0 '443 0 (U .L 4 (U 0 . ' 4 144 ~ 5.

0~~~~~~~~~~~~~~00 :
4I A 0 0 01 0 4 (N C 4)( 10N-01 0 '4 N C

W N o 0 m ~- -4 -4 -4 -4 -4- -4 - -4 -4 -4 -4 -4-
'- 140 01 01 01 04 0 0~ 0 0 4 0 0 0 0 i- -I 4 .4 -



-4.~~~4

K ~ ~~~~~~~~~~~~~~ H

V14~~~~~~~~~~~~~~

0404

- N~~~~~~~~~~~~~~~~~~~~~~~~~~~

rX4 I~~~~~~~~~~~~ 0- '

El N~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
N4

H4

-4 t rc oL aN mL ow 00~~~~~~~~~~~~~~~~~~~~~v V- )i



in o >, W. 4 3 to ¢- 4 44 i 0 0 la h- P 0D OV 0 rt - 4J d 4 W I404 d %4 ¢J
Hit 0 -H S d tv O U OO i *4 . 4 0 tvi-4 0 4-) IJ 0 o 0 00) 0 o co 0 4-I

-4 4 04 rJ m0 u 4 0 s- 0s 0) 0d in 4- F4 W
u , _ , ed 10 id o ) mn $ Cs oi 4 4 C: 0D l -r- W r. 4) 0 }{ ii, f0 o'e U d0 *W Oin $4*0a0X3s u ~ 0 o 0 iUHO, r *i

V $4r > *,1 -4 > mco u' q. p in os Os m n4) 9 >s Cw o0 4-)
a 4) (d o . r4 W,| > W 0N e -4 ,) -4 0f- W 4 'r

04= r 1s 4 U ,j c" , "4 *
X~~~~~~~~0 c W H) 0 @ c<^°@4) 4 pnw14*<¢ r goe $

' .m" ' i, , p . O ' i ', S i

40 0 ,FU2?W4 > UO oa 0i ) ( Wi4-' 0 -0 U 4 <

n. i s : $ U -P iQ .4 >3

Pt~~~~~~~~~~~~~~~4 0 0 4-3 -4- -P > .iqa (dfi e>a i a n4 t

14 L 0 V. p 4 4 LE
0. w ~01-4' Q 0 4 4 r

.i V O A 4i H, Cd 3 t rd U 0 W i '0 X V p0 4- iD -U W ^ W 3 4 -d'

o M t) > 4 P. -o 0 .- 4i>3 Es :1 c -4 u _
tO iO o 0 -'0 J 4 J '- 4U J 'o04j MrI:

Al 0 4 Qom .*4O4 0 ,4-l-00$4 $4 0

a4, S 4-) O4) cd - 44a 4.) 4-WC -0
~~~~~24 ~ ~ ~ ~ ~ 4 4 C 0~ 4-4J i 0.

144 r-4 14 0 -4in 0U

-4 u go E-V ~0 0- V rl PI 0 '¼4 0
0 m I C 4 I u0 (a 04 - o 04 d4

000 C1~~~~'-4-4~ r -4. Wd 'a (a X ) i ~-,-4 -d .-'--r 4d -

0 i 4) 4- 4J > V.4:4 t 4in0.0iUJ -40

L

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~r> J :olr

H~~~~~~~~~~~~~~~

H ul vo iF aw ChM O _4 4n d ) 4nv c : oH
H b b iF f > o co aa a > t 0 0 X4 -4 CO o o -

O'4 1 4 04J0 .-10 H4-1c

H w <, H 10 , cd (Dm < H H H

L

-4 an ~ N ~ O 0 .-4 C~4 ;v IA ( rO N 0 m O C44 ,

LI 4 gi M'd 4 4) L



r- 93w4 dl ,0 r-4 4(U OW 0 O 0,Q V

r fQ 00 U 14~ (UV5 W'4J 0-QO
>004J 04iTo0 a) - SI04) 0o14( U 

Q0 W M4 > fK ~~ 0 ~~~, sLA 4.)0 0 :I4pq 0 0 0 44) -4 0)~~~
$40~WdS.~ Ma.g.~

4) C,4o00*>41-4U 4g) 0 4.)r4 J- 1Z~~ M tE4 4M0 a jr 0 01-t1' : >~ 41r4 OV

SI-I .- o 0 - XWU"'44 40OO140Wo.-lOX -4 () 4i r o> 40(-Awa,

Or rIld t~o 0#4 r 0d '4-4ar- O-0 4U 14
0O 4J :J E) (D 40 *40'-4(U U O 4-(L

Q4 .4 UO4J~U 0r > 0J: 4 w)v

U *'~~~~~ (~ 04 a)( VIrje f J4 4 090- - 0.0

D Im MZ 00 -U-4 -.44td "4 r.4-404*

~~I~~~ .. 0 0 -Hw . : 0. .,A0id 0 OW -- C ')1k~~~~~~I~ 4J 0 (4 Q,.o
4V.'~~4 4 ) ~~~'d4)d J rI,O 0 ) 0(U,4)0r I I@ .$4 0 V 4 .40.,j > r C4,0 Q 0.4r- 540 I4

_ 4) 4)~~~~~~e tom ) 00Q V00-- 4.-4 .,I 3 id, ( .V (U0 .0 04 ( r 4S(.,IO , 0 0 Q U4 4 0



-4 o0000.0004:Q.04 -4-4 0 .- 0 00.)0 0 '.i4 40 0 04-~40 040 0
-4 314 P -44- '44,4J)-4 4) '44 0 4-) -.- 4 -- 440 @2C'4 *-4 W 0 1- t r4 a4 )

O' C M 0,> 4) 0 ..Q -'--4 > ~ -4 0 00 N

0 t ) 0 4. -'4U 4 0o -) 4 4-)0 . 44)0 0

(D- m 4-.CO 4 0 Q

U 44 M- >10 '44 tr-4 -4 0 4)0E
0 t 4 '4 Q 4 4) 4 440 C: ~ ' 4) J-'. L

'400 0 .

m >1 tn -P ~~~~~~~ ~~~~~~~~~~~~~~~~ ~ ~~~~~~~~~~~~~~~~~~.. a000 V -) 04)4)0qE 4 U 4to *-4400

Ci) 00 0d t 0) 444)
-s4)-Wi 4))4r: 4 U)4) 7-4 AAr-4( V - ~-.4 U 0[-4 a 4~t

0 U) 0H 00004-.Q4 , 4 0-4 ~m 0
o 1 G-) 4 X ~ '.- H411 4.J >. m o - 04 4 u

-4 -% 0 1 H H4-4
4) -4440).D 4 0 0

4-1

400~ 11 4 .- 4 ) 04 4-' 00 d 444
M ~~~~~~~ ~~~~~ mu0- V4 -a4 .

~~4 ,~~~* 4)t -.4 1014)~ 0 4 .0 1 .C 4. 0

04 4J jMI )40aK

1k4 ~~~~~'i 0~~- 00r0C 4 0 Ld0~~o w-4.-~~~~~~~0 .oo ~~~~f TO -H 4 . UP
-:00:vi ~ - 144

0 $4 O~~~~~~~~~

~: 4) ,4JO "I S-PC04- ~ :
'~* 4 0 -4 .:34.4de I t

I 0t ) -4 014 1-4 I4O~ 44 'd1 .0tH0t00 4U"U

** 4 4~4~ % IW-)IIW4)I F
-I 00 0-.00 dw,>p014' 0 Q.44) t4y H

v-4~ k~00.0~,c02~)O R00.0V .U F



-4 ~ ~ ~ ~ ~ ~~~-OH~~~~ 000d ( 01-04' - ( j > g

0 44*-) V 4' 14 000ea> to-I0 0 - ea4 a-j 4 . ~-4-'II44 4-I0 04.)H
V' 4') 4 --I4 Id -4 t *.~4 4 k 4 -''Ww W 4 -' -

a Cq 0 -w -4 V~d : 00 0,-.4 0 .0 00r.4
000 0) (D C 4 F 0 0= 4to q-
0 000M 0 .0 i0 .4' I r4' .4 4' t40.,I4> ~ 0 .>:14) 4J 0

0000r -4V -4 V9 >00CJ 0 4 0.0 - g440 V -4 0 g
~~-¼' ~ N ,-I 4J. 0 00-f C >

>i V uiCl :w0.04 0~ 4 4 ow~0

-- ~ ~~ o~~o .4 w0V V J :%0 ow 0 ea4) 4'4'. -H . a0-40

1%-i.0 O. 'q - 0 4J0 04e

10 0 -0 4 - >4 4'' Oa 'Ij d 3 4' OoA - 4,4.> 4

0 O 9 O~~~~~1 co 0 $4 (0 0 4- H:w '

I 9 > 4m . o44 2ID4-0 .4 .4-

00 O, > r-4' H 04 -

> 0 0 -4'.4L:w0
i0r. ;0~.p 0 a00 0V -- 4' Q 4J -~4

.V OA4'-4 4 H 0 0 0-.4-- E-v- 0"0011ElV 2w0 00
44 0 .,j000- 0 tp v.0 140o v0..44'3 0

L 14 0 0 rtrn~~~~~~~~~~~r, 1% 14 . 0 0-P r ) 0 m

0 0 0 - 0w 9-4--40 -. V 400 0 ,- -.4.4-'

P > >r. 4>0O rq o.0 k.owHto0 40H4
'4u ,j-404040'o.4J0oo. to H4' e-e04o0 tr o 0 0 0~.4 %

0 0 tr *-0. 01 J 0. 4 O..4. 0 0 MM04)0
00 4)m0 u4-) Q 0-,A -,j04 .C0H w-a 4 4.14

00140 000 ~~~~0El 'q-40 r-0~.iR4 - 4 A'

'V -14' 0 0 0->14 4 '0 d -u
>I* ,~ ~ 0 ' w -4I44'0 > >0 4 OH 4- 44

1k~~~~ 4'4 w0~~~~>100 0 04 .4))'4~ w 0 00w D oo0
VIV 0' - 0E404 -..4 IO -r000 O

> 0 a00 w -4'04U2 0.H >. , 0 0

0 74 0 14 44 0tP o >-P0 0 .4 -P>Ln 0 -H

0) 4 , V -I () 00 4)o 'C-14 Et - W-'0 0 M '4 00' rf u-40 4

_ ~~~~~ ~ 0 edo- id00 o- 0J- )kQ 00:-

$4 0 0 0 r4H4 00 - d -t > (0 aqr;tI Il4 0 r4 9:
0 tw ,4w4w 0 4'-.~~0 4

44 0 4W, 400~ t '0 . -ri 40 0 - d4 04,( 0000S F-4 4

t 4o . C .41-0 IA C: 0 4r.4 0 WU4 4 44U
0~'.'~4' r d ) 0 0 4 'M -44 0 woA

4 0 'q $ 00 4 0 )4
40 'Co' ' . .0 0 o -44)4 4')

*00 .~ oowO2O- 0 0 ) r *0 04 :C .. I -.000w0H4'C:-0 d4)
o0u0~- 00 0 OOH.'H.H 0 ol 00 .0' M0' N.4 -- '00 gol

'U-. 0-.4 0-4 -I 0 4-*v-I. -4w ' r q 0-u- > 1r 09 '4-)-.4'uId0 .40

4'q.00 0 4 V 04 00 -0,o4w.0u '0 H4''L ~ HO0. 00004'0 4J
o ~~0 .00~-40 40 M0 0 V-0OH--I V4 0 () 0 U4' 00 A

Z 00 oow -c4004-Iw0Vw 4- -r wx00-P000X 04

'-4 0004' 0004'0 4qM~. .4 u 0'-V.0-4 >0 0-00*.w200000



M ~ 0 34 '40 .0 0 40)
r4 4 .0 0 HH0- 0 >i 4.)4) 0

4O 0o to .40 >"4 o)- 0 -V I

(do> 0 U-4 .Q -Q 4 0

N 'm41 04- :30 4 m. 0 K4
4 3 Mz~ -4 4i. 0t 4

H 0~~~~~~~~~~~~~~~~~4-~~~~~~~~~~~~ ~ ~~~~~~~~ ~~~~~~~~~,~~~ 0: p
431 >04U 04.3 ,q., "0o 00 -, :3.d

N 0E4W '000i4 04
4)W9 r=40 . c000 4J4 ) 0,

-q ~~~~~ Q~~~.4 1)Id 4-A

WS -r -4 ,a)04) 0 V) ".r :
0 Z 4J 4 -iI 0 0 0l 04)

> t~~- H &n "4 Oco4> 0-I,-L

N '~ a-I '010 4p0 -1

04 Hr~ i )- 0m4 .4)0-

093~~~~~ ~: (a "4 P-
q4 4j~~~~~ 4Id 4)) tF)

9: oil J0) I G)4' C: 4 d 4.d 4)W
OH 00 C: V"4 44NO' -

Z -rj~x 'a 'A 04 00' ) 0ZQ ":434

Id U) 00 4) dr O 4)'.Q 0 4UJ,04: O>

0 00 *~0
C4 a tq0~4) 0, Po I 0

Oa~~~0" 00
o 41,1P40..

0 rnuto 4 H0 .C

93 : C - CN0 4 0 0 4 "4)-JO -

14 to '4)"4 "4W d 0' 0
*:3*-4 ~~ ~ 0 ~ 0000 -H

H 0 *4 00 0 000 0

014 *d04" 4"444 40

c4 dH0) .L) UN O4 0-4.)0 r:tQ:34 ) O ) (d eU0J'4-
004)4-'J 4-0t



O(ffice of toe Attarnce 6enterat

April 22, 1993

Honorable William Terell Hodges
United States Courthouse
Suite 152
311 West Monroe Street
Jacksonville, Florida 32202

Dear Judge Hodges:

It is my understanding that the Advisory Committee on
Criminal Rules which you chair is scheduled on April 22-23, 1993,
to consider a proposed amendment to Rule 16 of the Federal Rules
of Criminal Procedure. In my relatively brief tenure as Attorney
General, I have not-ye-t- had the opportunity to fully and
carefully review this amendment. Accordingly, I am respectfully
requesting that the Rules Committee defer any consideration of
amending Rule 16 until I and my staff have had an adequate
opportunity to review and consider both the practical and legal
ramifications of such an amendment.

I sincerely appreciate your consideration of this request
and look forward to working with you and the Committee in the
future.

S inerely,

Janet Reno
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CIIARTh:S W. EIIIAHARDT

hO)ItIA DTAq1% UNI1 VF.V VA
TA74lAIIA13840l., 11r1AlRIDA 890igb<

(Pn4) 0444-L40O

March 23, 1993

Hon. Janet Reno
Attorney General of the United states
Department of Justice
Constitution and Tenth Street NW
Washington, DC. 20530

Dear Janet:

At the suggestion of Judge Donald O'Brien, I am writing
concerning an amendment to Federal Rule of Criminal Procedure 16
which the judge and I have previously discussed and which has been
submitted to Judge William Terrell Hodges, the chair of the
Advisory Committee on the Criminal Rules.

The proposed alternatives seek to solve a problem created in
large multi-defendant cases when in response to a Rule 16 discovery
order, the government takes counsel to a room full of a large
number of documents but does not indicate which, if any, of the
documents are relevant to an individual defendant. Much time is
wasted by counsel reviewing documents having nothing to do with the
defendant being represented. In the case of court-appointed
counsel, already scarce funds are being expended in a non-
productive manner. Attached are copies of proposals which seek to
remedy this problem by making available to a defenrant.. Arn-n
request, any indexing materials in possession of the government or
requiring the government to identify documents which name or
clearly refer to a particular defendant.

T would be happy to work with someone in your office aboutthis issue if you believe it is appropriate.

arles W. Erhardtjudo Ldd Professor of Evidence
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The Florida State University
1Tallahassc, Florida 32306-1034

College of Ltu July 14, 1992

Judge Donald E. OtBrienM
US. District Court
Post Office Box 267
Sioux City, Iowa 511O2

Dear Judge O'Brien:

I am enclosing the Proposed Amendments to Rule 16 which you
requested that I draft.

There is a proposal (Alternative 1) which requires the
government to specifically identify otherwise discoverable
Materials which name or olbarly refer to a defendant who files sucha request. This amendment does not expand the materials which adefendant may discover under Rule 16 but only imposes upon the
government the obligation to identify those materials which
specifically name a defendant. Additionally, other documents which
refer to the defendant by an alias or nickname should be
identified.

Alternative 2 is another approach to the problem. When a caseinvolves multiple defendants and has voluminous documents, the
government usually will have a method of identifying the documents
which are relevant to each defendant. If such a method is pre-existing, this amendment requires the government to produce it on
request. Using this aid, defense counsel can eliminate much wastedtime.

To address the concern that the prosecution may in good faith
overlook a single document naming a defendant, I have included a
provision which would deal with this problem. The provision gives
the trial judge the discretion to rule in the interests of justice.
It is modeled on a similar provision of the Florida Rules of
criminal Procedure, where it has worked well.

I appreciate the opportunity to provide input on this
important issue. Please let me know if I can be of further
assistance.

Charles W. rhardt
Ladd Professor of Evidence

CWE: jvs
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PROPOSED AMENDMENTS
TO RULE 16
OF THD FEDERAL RULES OF CRIMINAL PROCEDURt

RULE 16(a) (1) (C).

Alternative 1

(C) Documents and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which are
within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by the government as evidence in chief at the
trial or were obtained from or belontg o the defendant.

COflEN!V

Alternative I adds a final sentence to the presently existing Rule
16(a) (1) (C) requiring the government to specifically identify
discoverable materials which "directly name the defendant or
clearly refer to the defendant."

Alternative 2

(C) Documents and Tangible Objects. Upon request of the defendant
the government shall permit the defendant to inspect and copy or
photograph books, papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which are
within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or
are intended for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant.

4,*^. _ _ _

COMENT

Alternative 2 adds a final sentence to Rule 16(a)(1)(C) which
encompasses a different approach to the problem. Most prosecutions
of multiple defendants have multiple counts in the indictment. The
government usually has some method of identifying which documents
are relevant to each of the separate counts. Upon the defendant's
request, this amendment would require the government to produce
such an index or other organizational method, if it already exists.
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RULE 16(a)(4).

The court may prohibit the government from introducing in evidence
any of the foregoing material not disclosed, so as to secure and
maintain fairness in the just determination of the cause.

In order to deal with the inadvertent failure of the government to
identify the materials which directly implicate a defendant, this
amendment provides that the trial court has wide discretion in
dealing with the matter in order to secure and maintain fairness in
the just determination of the cause. This provision is identical
to Florida Rule of Criminal Procedure 3.220(a) (t) (xiii).

The provision may be unnecessary in light of Rule 16(d) (2) which
seems to provide this same discretion.
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UNITED STATES DISTRICT COURT
CHAMBERS OF

JUDGE JOHN F. KEENAN
UNITED STATES COURTHOUSE

FOLEY SQUARE

NEW YORK, N.Y. 10007

March 16, 1993

The Honorable Sam A. Crow
United States District Judge
United States District Court
111 U.S. Courthouse
401 North Market Street
Wichita, Kansas 67202

Dear Sam:

In connection with our Subcommittee concerning Video
Arraignment and possible amendments to Federal Rules of Criminal
Procedure 10 and 43, I am enclosing a chart which illustrates the
status of Video Arraignment in the various states throughout the
union.

Dave Schlueter informed me that the subject of video
conferences is being considered at a Meeting of the Judicial
Conference in Washington this week and that there may be a pilot
project in the Eastern District of South Carolina.

In any event from the discussion at last October's
Meeting, I-have the impression that the way for us to go is to
permit video proceedings, only with the consent of the defendant.

Accordingly, drafts of an amended Rule 10 and 43,
calling for waivers follow.

Rule In of the Federal Ru1l rf Prrinl rocedure
shall be amended to read as follows:

Arraignment shall be conducted in open court and
shall consist of reading the indictment or information
to the defendant or stating to the defendant the
substance of the charge and calling on the defendant to
plead thereto. The defendant shall be given a copy of
the indictment or information before being called upon
to plead. The use of video teleconferencing
technology. where the defendant is not physically
present in court, is consistent with the requirements
of this rule providing the defendant waives his or her
right to be arraigned in open court.
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Rule 43(a) of the Federal Rules of Criminal Procedure
shall be amended to read as follows:

(a) Presence Required. The defendant shall be
present at the arraignment, at the time of the plea, at
every stage of the trial including the impaneling of
the jury and the return of the verdict, and at the
imposition of sentence, except as otherwise provided by
this rule. During pre-trial proceedings, the use of
video teleconferencing technology, where the defendant
is not physically oresent in court, is consistent with
the presence requirement of this rule providing the
defendant waives his or her right to be arraigned in
open court.

Dave Schlueter further informed me that it is unlikely
that any final action will be taken on our project at the April
Meeting, but I would appreciate any thoughts which you have in
early April.

If there is any desire for a telephone conference on
the subject, please let me know and I will be pleased to set one
up.

Warmest regards and I look forward to hearing from you
and seeing you at the April Meeting in Washington.

Sincerely,

John F. Keenan

JFK:maq
Enclosure

cc: The Honorable William Terrell Hdges
Professor David A. Schlueter V
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M E MKO R A N D U M

March 16, 1993

TO: All Members of the Subcommittee
on Video Arraignment

FROM: Judge John F. Keena

RE: Video Arraignment

I researched LEXIS for federal and state case law,
state codes, state legislation and law review articles regarding
arraignments by video/closed circuit television. The attached
information is separated by state in alphabetical order.

The following chart summarizes the materials. The
chart refers to those states that have addressed video
arraignments.

JFK:maq
Attachment

cc: The Honorable William Terrell Ho ges
Professor David A. Schlueter
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State Source Year Cite

AK

--- -----------------------------------------------------------

AZ Atty General Opinion 1985 Ariz. Rule of Crim. Pro. 14.2

______----------------------------------------------------------

CA* Atty General Opinion 1980 63 Op. Atty Gen. Cal. 193

Code 1992 Cal. Pen. Code @ 977 (1992)

Legislation 1992 CA S.B. 1808, CA S.B. 2003;

CA A.B. 2628

--- -----------------------------------------------------------

CO

--- -----------------------------------------------------------

DC News Article 6/22/92 considering video

arraignment

______----------------------------------------------------------

FL** Law review articles 1984 38 U. Miami L. Rev. 593

1984 38 U. Miami L. Rev. 657

FLA. R. CRIM. P. 3.170(a), 3.130(a); FLA. BAR CODE JUD. COND. Canon

3A(7); Sardinia v. State, 168 So. 2d 674 (Fla. 1964); Brewer v.

Williams, 430 U.S. 387 (1977); Arraignment by Television, 63

Judicature 396 (1980); Argensinger v. Hamlin, 407 U.S. 25 (1972),

construed in Scott v. Illinois, 440 U.S. 367 (1979).

______----------------------------------------------------------

GA News Article 9/19/92

_____----------------------------------------------------------

KS** Code 1991 K.S.A. @ 22-3205 (1991)
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ID** Law review article 1984 38 U. Miami L. Rev. 657

ID Cr. Rule 43.1

-----------------------------------------------------------------

IA

----------------------------------------------------------------

LA** Code 1992 La. C.Cr.P. art. 551, 831-

833 (1992)

Legislation 1990 Act 593, S.B. 211

Act 543, S.B. 284

-----------------------------------------------------------------

MD

-----------------------------------------------------------------

MA News Article 6/29/92 considering video

arraignment

-----------------------------------------------------------------

MT** Code 1992 Mont. Code Anno.,

@ 46-12-201 (1992)

----------------------------------------------------------------

NV** Code 1991 Nev. Rev. Stat. Ann. @

178.388 (1991)
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NY* Code 1992 Judiciary Law, Article 7-

A; Judicial Administration

NYS CLS Jud @ 218 (1992)

Legislation 1991 1991 NY S.B. 3115

1991 NY A.B. 1361

1992 NY S.B. 8574

1992 NY A.B. 11804

1991 NY S.B. 5557

1991 NY A.B. 8184

1992 NY A.B. 3823-D

News Article 7/26/92

---------------------------------------------------------------

OH Case law 1980 State v. Melzer, Slip Op.

Ct. of Appeals of Ohio,

Fifth Appellate District,

Licking County

----------------------------------------------------------------

OR

----------------------------------------------------------------

PA Law review article 1988 49 U. Pitt. L. Rev. 1159

-----------------------------------------------------------------

SC

----------------------------------------------------------------

WA



i



5

WI

*Denotes video arraignment by consent only.

**Denotes video arraignment by judicial discretion or in some

states by local rules.
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Office of the

FEDERAL PUBLIC DEFENDER
for the

Northern District of Ohio

PHONE: 216-522-4856 EDWARD F. MAREK
FTS-942-4856 FEDERAL PUBLIC DEFENDER

FAX: 216-522-4321

FTS-942-4321

April 1, 1993

Honorable John F. Keenan
Judge, U.S. District Court
United States Courthouse
Foley Square
New York, NY 10007

Dear Judge Keenan:

I am in receipt of your March 16, 1993 letter regarding video
arraignments and other preliminary proceedings. Upon reflection,
I am persuaded that the rules should not be changed to permit
teleconferencing of arraignments or other pretrial proceedings,
even with consent of the defendant. I fear that often the
defendant's consent will be obtained through the teleconferencing
itself by attorneys who are just appointed at the time of the
particular proceeding or who do not make an effort to confer with
the defendant in person in advance. I believe these proposed rule
changes will also spawn considerable litigation over whether there
was a knowing waiver, especially where something is said or done at
an arraignment or other pretrial proceeding that later becomes an
issue.

The arguments in favor of teleconferencing, primarily put
forward by the Bureau of Prisons, to me are not convincing enough
to change a practice which has served well over the years. The
presence of the defendant at any court proceeding allows him/her to
understand the dynamics of what is happening to him/her which
cannot be conveyed via teleconferencing. While I am sure that some
defendants, especially those with retained counsel with a full
opportunity to confer with counsel, would be willing to give a
knowing waiver, those defendants who require court appointed
counsel often will only "see" the attorney for the first time at
the very proceeding at which he will be expected to consider giving
a "knowing" waiver.

I look forward to seeing you again in D.C.

Very truly yours,

Edward arek

EFM:keenan. laj
cc: Honorable Terrell Hodges

Professor David Schlueter

Skylight Office Tower - Suite 750
1660 West Second Street

Cleveland, Ohio 44113-1454
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JUDGE KEEi JAN'S CA

March 19, 1993

The Honorable John F. Keenan
U.S. District Court
United States Courthouse
F-oley Sauare
New York, N.Y. 10007

Dear Judge Keenan:

Your proposed amendments to Rules 10 and 43 appeal to me. The
great majority of the Committee at the last meeting seemed to me to
be unfavorably disposed toward eliminating the right of a defendant
to be present during important stages of a case. And, the feeling
that arraignment and certain other pretrial proceedings were
important was surprisingly strong. Thus, your approach to
videoconferencing, focusing on consent of the defendant, appears to
me to be both reasonable and likely to obtain approval by a
majority of the Committee.

Although it is true that we generally have to circulate
proposed amendments 30 days prior to a meeting, we could still do
so and put this forward for final approval. If you decide to do
so, you have my full support.

Thanks for doing the work.

Sincerely,

Stephen A. Saltzburg
Howrey Professor of Trial Advocacy,
Litigation and Professional Responsibility

2000 H STREET, N.W. * WASHINGTON, DC 20052
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Office of the

FEDERAL PUBLIC D
for the RECEIVED

Northern District of hio

PHONE: 216-522-4856 EDWARD F. MAREK
FTS-942-4856 ` FEDERAL PUBLIC DEFENDER

FAX: 216-522-4321

FTS-942-4321 A]DGE E NI'SC HA, 9ZP

Honorable John F. Keenan
Judge, U.S. District Court
United States Courthouse
Foley Square
New York, NY 10007

Dear Judge Keenan:

I am in receipt of your March 16, 1993 letter regarding video
arraignments and other preliminary proceedings. Upon reflection,
I am persuaded that the rules should not be changed to permit
teleconferencing of- arraignments or other pretrial proceedings,
even with consent of the defendant. I fear that often the
defendant's consent will be obtained through the teleconferencing
itself by attorneys who are just appointed at the time of the
particular proceeding or who do not make an effort to confer with
the defendant in person in advance. I believe these proposed rule
changes will also spawn considerable litigation over whether there
was a knowing waiver, especially where something is said or done at
an arraignment or other pretrial proceeding that later becomes an
issue.

The arguments in favor of teleconferencing, primarily put
forward by the Bureau of Prisons, to me are not convincing enough
to change a practice which has served well over the years. The
presence of the defendant at any court proceeding allows him/her to
understand the dynamics of what is happening to him/her which
cannot be conveyed via teleconferencing. While I am sure that some
defendants, especially those with retained counsel with a full
opportunity to confer with counsel, would be willing to give a
knowing waiver, those defendants who require court appointed
counsel often will only "see" the attorney for the first time at
the very proceeding at which he will be expected to consider giving
a "knowing" waiver.

I look forward to seeing you again in D.C.

Very truly yours,

E ar ek
e 2 ~Edwardi. ae

EFM:keenan. Laj
cc: Honorable Terrell Hodges

Professor David Schlueter

Skylight Office Tower - Suite 750
1660 West Second Street

Cleveland, Ohio 44113-1454





ADVISORY COMMI TTEE

ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PUBLIC COMMENTS ON PROPOSED AMENDMENTS

TO

RULES 16, 29 AND 32

April 22, 1993



I

10 -

I I , I -1,

. � 1, I I I

I I

I

I
I
i

I

I

I

I

I

I

i
I
I
I
i

I

i
I

I

I

I

I

I



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 16(a) (1) (A)

I. SUMMARY OF COMMENTS: Rule 16(a)(1)(A)

The Committee has received three written commenst on
the proposed amendment to Rule 1 6 (a) (1) (A) (statements by
organizational defendants). l1 three commentators support
the amendment but focus on the issue of what showing, if
any, the defendant organization must make in order to obtain
disclosure. One suggests a change in the Committee Note to
the effect that the organizational defendant should not be
required to show that an individual was able to legally bind
the defendant. Another advocates an automatic disclosure
provision. And the third indicates that the disclosure
should also extend to those who the government contends were
in a position to bind the defendant organization.

II. LIST OF COMMENTATORS: Rule 16(a) (1) (A)

1. David P. Bancroft, Esq.,San Francisco, CA,
4-2-93

2. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

3. Myrna Raeder, Prof., Los Angeles, CA, 4-12-93.

III. COMMENTS: Rule 16(a)(1)(A)

David P. Bancroft, Esq.
Private Practice
San Francisco, CA,
April 2, 1993

Mr. Bancroft states that the reference in the Committee
Note to the process of showing that a particular individual
had the ability to bind the organizational defendant is not
practical; an entity often does not know which agents the
government believes can bind it. He advocates an automatic
disclosure provision -- based on the government's claim that
an individual was in a position to bind the entity.

William J. Genego, Esq.
Peter Goldberger, Esq.
National Assoc. of Crims Defense Lawyers
Washington, D.C.
April 14, 1993
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Advisory Committee on Criminal Rules 2
Proposed Amendments to Rule 16(a) (1) (A)
May 1992

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, endorses
the amendment to Rule 16. But they suggest that the rule be
further modified to require disclosure for statements by
persons who the government contends weer in a position to
bind the defendant organization. They note that in some
cases the organization may disclaim that the person was in
such a position but the government will take the opposite
position; the entity, they suggest, should be able to obtain
the statement even if it disagrees with the government's
position.

Myrna Raeder
Professor of Law
Southwestern Univ. School of Law
Los Angeles, CA
April 12, 1993

Professor Raeder, on behalf of the American Bar
Association, supports the amendment to Rule 16, noting that
in February 1992, the ABA approved a similar amendment. She
believes, however, that the Committee Note should be changed
to reflect what, if any, burden. might rest on the
organizational defendant to show that the requested
statements were made by a person able to bind the
organization. The Note as currently written does not
specifically address that question but instead leaves it for
the court and the parties to determine that issue.
Professor Raeder indicates that the comment is entirely too
ambiguous to ensure that organizational defendants will
routinely receive the statements. She recommends that the
Note reflect that upon request, the government should
routinely produce statements and testimony of individuals
who it may contend at trial bind the organizational
defendant. This change, she suggests would be simple to
apply and avoid interpretive issues.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 29

I. SUMMARY OF COMMENTS: Rule 29

The Committee has received two comments on the proposed
amendment to Rule 29. One comment merely welcomes the
amendment which would make it clear that the court's
decision on a reserved motion must be based on the evidence
introduced prior to the motion. The other comment suggests
that either the Rule itself or the Committee Note contain a
notation that the "waiver rule" does not apply; that rule
indicates that if a defendant presents evidence after denial
of a judgment of acquittal at the close of the government's
case, he waives his objection to the denial.

II. LIST OF COMMENTATORS: Rule 29

1. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

2. Robert L. Weinberg, Esq., Washington, D.C., 4-14-
93.

III. COMMENTS: Rule 29

William J. Genego, Esq.
Peter Goldberger, Esq.
National Assoc. of Crim. Defense Lawyers
Washington, D.C.
April 14, 1993

Mr. Genego and Mr. Goldberger, on behalf of the NADCL,
endorse the amendment which makes it clear that a court's
reserved ruling may be based only the evidence introduced
prior to the motion for judgment of acquittal.

Mr. Robert L. Weinberg, Esq.
Private Practice
Washington, D.C.
April 14, 1993

Mr. Weinberg discusses the "waiver rule" which has been
adopted by all of the circuits. That rule provides that if
a defendant proceeds with his case after an unsuccessful
motion for a judgment of acquittal following the
government's case-in-chief, he has waived his objection to
the denial of his motion and the court may consider all of
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Advisory Committee on Criminal Rules 2
Proposed Amendments to Rule 29
April 1993

the evidence presented at trial. Mr. Weinberg suggests that
either the amendment or the Committee Note should be amended
to indicate that the waiver rule will not apply where the
ruling is reserved. Where the trial court reserves ruling
on a Rule 29 motion, the defendant would not have chosen to
proceed after knowing that the government's case was
sufficient. Any appellate ruling on the motion, according
to the rule as proposed, will be based on the evidence as it
stood at the close of the government's case; thus the
appellate review is not focused on all of the evidence at
the close of the trial, as it is when the defendant proceeds
with his case following a denial. Thus, he recommends that
the Committee specifically address the point that on appeal,
by either side, the appellate court may only consider the
evidence as it existed at the time of the motion.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PEROPOSED AMENDMENT TO RULE 32

I. SUMMARY OF COMMENTS: Rule 32

There were twenty-seven (27) written comments on the
proposed amendments to Rule 32. Approximately one-half of
the comments were filed by Probation Officers and most of
the remainder were filed by judges. Almost all of the
commentators were very critical of the 70-day time limit for
imposing sentence in Rule 32(a). Many of those favored
retention of the more generalized language in Rule 32 as it
currently exists. While several were also critical of the
internal time limits for completing certain tasks incident
to preparation of the Presentence Report, at least one
favored the internal time limits.

Approximately one-third of the commentators expressed
concern for potential delays in requiring counsel's presence
at any presentence interview with the defendant in (b)(2);
several recommended that the right for counsel to be present
not be absolute, but instead be conditioned on counsel's
reasonable availability. At least one was strongly opposed
to providing the right for counsel to even be present.

Several commentators recognized the debate over whether
the probation officer's recommendation regarding a sentence
should remain confidential. They recommended that the
presumption of confidentiality should prevail rather than
the proposed amendment which reflects the opposite
presumption. See proposed Rule 32(b)(6) (A).

Several comments addressed concerns about extending
Rule 26.2 (disclosure of witness statements) to the
sentencing proceeding. There was particular concern that
the probation officer's files would be subject to
disclosure. It should be noted that that particular
provision has already been approved by the Supreme Court and
would become part of Rule 32 even if no other amendments
were made.

Additional comments addressed: the potential interplay
with the computation of time in Rule 45(a); whether the
court has discretion to hear additional evidence at
sentencing; whether there is any need to nationalize what is
now local practice in approximately one-half of the courts;
who has the burden of proof on controverted matters; the
need for the court to see counsel's objections to the PSR;
whether the provision concerning disclosure of the reasons
for the sentence in the judgment itself; and counsel's
ability to make last minute objections to the PSR. There
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Advisory Committee on Criminal Rules 2
Proposed Amendments to Rule 32
April 1993

were also a number of comments on minor technical changes or
corrections.

II. LIST OF COHMENTATORS: Rule 32

1. Rudi M1. Brewster, Judge, San Diego, CA, 3-18-93.

2. Vincent L. Broderick & Mark L. Wolf, Judges, White
Plains, N.Y., 4-14-93

3. Leonard J. Bronec, Prob. Off., Kansas City, Kan.
2-11-93.

4. Loren A. N. Buddress, Prob. Off., San Francisco,
CA, 3-19-93.

5. Avern Cohn, Judge, Detroit, Mich., 4-2-93.

6. Julian Able Cook, Jr., Judge, Detroit, Mich.,
3-19-93. _

7. J. Robert Cooper, Esq., Atlanta, Ga., 2-4-93.

8. Barbara B. Crabb, Judge, Madison, Wisc., 2-2-93

9. Joseph P. Donohue, Prob. Off., Scranton, PA.,
4-9-93.

10. James W. Duckett, Jr., Prob. Off., Columbia, S.C.,
2-2- 93.

11. William J. Genego & Peter Goldberger, Esq., NACDL,
Wash, D.C., 4-15-93.

12. T.A. Hummel, Prob. Off., Boise, Idaho, 2-2-93.

13. George P. Kazen, Judge, Laredo, Tex., 2-18-93.

14. Sim Lake, Judge, Houston, Tex., 2-24-93.

15. Robert B. Lee, Prob. Off., Seattle, Wash.,
3-23-93.

16. Robert P. Longshore, Prob. Off., Montgomery, Ala.,
2-10-93.

17. Robert M. Latta, Prob. Off., Los Angeles, CA,
2-16-93.
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Proposed Amendments to Rule 32
April 1993

18. Allen L. Noble, Prob. Off., Little Rock, Ark.
3-24-93.

19. Justin L. Quakenbush, Judge, Spokane, Wash.,
2-2-93.

20. John D. Rainey, Judge, Houston, Tex., 3-22-93.

21. Lamont Ramage, Prob. Off., Austin, Tex., 2-11-93.

22. David F. Sanders, Prob. Off., Las Vegas, Nev.,
2-8-93.

23. Frederick N. Smalkin, Judge, Baltimore, Md.,
4-7-93.

24. Joseph B. Steelman, Jr., Prob. Off., Winston-
Salem, N.C., 4-13-93.

25. Thomas K. Tarr, Prob. Off., Concord, N.H.,
4-2-93.

26. Charlie E. Vernon, Prob. Off., Sacramento, Cal.,
2-4-93.

27. G. Wray Ware, Prob. Off., Roanoke, Va., 2-19-93.

III. COMMENTS: Rule 32

Hon. Rudi M. Brewster
U.S. Dist. Court
San Diego, California
March 18, 1993

Speaking on behalf of the Districts Guidelines
Sentencing Committee, Judge Brewster requests that the outer
time limits b increased to 84 days; their current practice
is to set 77 days if conviction or plea occurs on a Monday,
or 77 days from the Monday following a plea or conviction.
Second, he recommends deletion of a requirement that the
probation officer require a meeting with counsel. That
matter should be left to the judge. He attached a copy of
General Order 350 which shows their court's procedures along
with a time chart for completing certain actions.

Hon. Vincent L. Broderick
Hon. Mark L. Wolf
Committee on Criminal Law, Jud. Conference



<4

<1

- 2-

K

- A - - -. A

K -,-• -- ¶

- -

---- -� -- -�;- - - - - - -�

- 4- �---- -, 8

- --7--i



Advisory Committee on Criminal Rules 4
Proposed Amendments to Rule 32
April 1993

White Plains, N.Y.
Feb. 14, 1993

Judges Broderick and Wolf, on behalf of the Judicial
Conference Committee on Criminal Law and its subcommittee on
Sentencing Procedures, express several concerns about the
proposed amendments to Rule 32. While it supports the
stylistic reorganization of the rule, it believes that the
changes will affect the work of the judges and probation
officers. First, the Committee questions the wisdom of
adopting strict time limits; citing a recent study by the
Federal Judicial Center, the Committee believes that given
the need for additional time to develop the PSR, the time
limits will be routinely expanded, thus reducing the
effectiveness of the rule. Second, the Committee believes
that the procedures for dealing with objections to the PSR
should remain a matter of local control; to that end they
recommend a delay in amending Rule 32 until the FJC
completes an empirical study of sentencing procedures.
Third, the Committee believes that the provision regarding
disclosure of statements should not be extended to probation
officers. Fourth, noting that the Criminal Law Committee
was sharply divided on the issue of confidentiality of the
sentencing recommendation, it recommends that the rule be
amended to presume confidentiality, rather than the reverse.
Fifth, they recommend that an ambiguity in (b)(4)(B) be
clarified; it is not clear just what the probation officer
is to recommend concerning a different sentence within or
without the applicable guideline. Sixth, the commentators
are concerned that the provision for the presence of counsel
at interviews with probation officers may unduly delay the
procedures; they suggest that either the Rule or the
Committee Note make provision for counsel making themselves
reasonably available for the interviews. Seventh, proposed
subdivision (c)(1) indicates that the trial court may hear
additional evidence; the commentators suggest applicable
caselaw may require the court to hear such evidence.
Finally, the commentators indicate that the reorganization
of Rule 32 is a significant improvement; but they still
recommend that most of the major revisions be deleted or
delayed.

Leonard J. Bronec
Chief Probation Officer
Kansas City, Kansas
Feb. 11, 1993.

Mr. Bronec believes that Rule 32, as it currently
exists is fine and that there is no need to amend it. He
also questions the need to incorporate a model local rule
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Advisory Committee on Criminal Rules 5
Proposed Amendments to Rule 32
April 1993

into a national standard. He also expresses concerns about
the provision dealing with disclosure of statements at
sentencing hearings; he would oppose any amendment which
would require disclosure of his investigative file.
Secondly, he raises concern about the confidentiality of the
PSR and opposes any amendment which would permit disclosure
of his recommendations. He indicates that the Rule can be
reorganized by simply moving around some of the provisions
without including controversial amendments. He recommends
that Rule 32 not be amended.

Loren A. N. Buddress
Chief Probation Officer
San Prancisco, California
March 19, 1993

Citing statistical data concerning the amount of time
needed to prepare a PSR, Ms. Buddress recommends deletion of
the 70-day limit and a 35-day limit. She also notes the
difficulties caused by scheduling interviews where defense
counsel is not readily available. She notes that it is not
unusual for a delay of 10 days to occur due to that problem.

Hon. Avern Cohn
U.S. Dist. Court
Detroit, Mich.
March 24, 1993

Judge Cohn endorses the view of Judge Cook, infra, that
no change should be made in current Rule 32 regarding the
role of the probation officer in computing the sentencing
guideline.

Hon. Julian Able Cook, Jr.
Chief Judge, U.S. Dist. Court
Detroit, Michigan
March 19, 1993

Judge Cook offers the consensus opinions of the judges
in his distict. They are concerned about the 70-day limit
in light of the diminished staffing available and other
problems associated with the PSR. He also notes their
reservations about requirement that counsel be present
whenever the probation officer interviews the defendant.
Although they have no problem with the requirement itself,
they believe that it should be made clear that the court and
the probation department retain scheduling authority.
Finally, he notes the change in language concerning the
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Proposed Amendments to Rule 32
April 1993

probation officer's belief as to the applicable guideline
range; it is imperative, he says, that the probation
officer's calculation is only a recommendation to the judge
who must determine the range.

J. Robert Cooper
Private Practice
Atlanta, Georgia
Feb. 4, 1993

Mr. Cooper, who limits his practice to "post-
conviction" issues, suggests that the rule address the
question of who has the burden of proof in going forward
with offers of proof on controverted issues. Secondly, he
recommends that the Committee address the issue of who has
the authority to release the PSI.

Hon. Barbara B. Crabb
U.S. Dist. Court
Madison, Wise.
Feb. 2, 1993

On behalf of the Committee on Criminal Rules for the
Western District of Wisconsin, Judge Crabb believes the 70-
day limit is too long. Although the Committee has no
objection to the 10-day limit for review by counsel, it does
object to the 14-day and 7-day limits. Secondly, the
Committee believes that the court should see drafts of the
PSR as well as the objections presented by counsel; there is
apparently some concern that what the court ultimately sees
is only the probation officer's summary of the objections.
Finally, the Committee questions the wisdom of filling the
PSR with information about nonprison programs when the
defendant is to be sentenced to 10 years or more.

Joseph P. Donohue
Chief Probation Officer
Scranton, PA.,
April 9, 1993

Mr. Donohue briefly expresses concern concerning the
70-day time limit and attaches a copy of his court's policy
on guideline sentencing which details certain time limits
and procedures.

James W. Duckett, Jr.
Chief Probation Officer
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Advisory Committee on Criminal Rules 7
Proposed Amendments to Rule 32
April 1993

Columbia, S.C.
Feb. 2, 1993

Mr. Duckett expresses deep concern about the 70-day
limit and encourages the Committee to retain the "without
unnecessary delay" language and delete the other specific
time limits as well.

Mr. William J. Genego, Esq.
Mr. Peter Goldberger, Esq.
National Assoc. of Criminal Defense Lawyers
Washington D.C.
April 14, 1993

The commentators suggest that Rule 32 should not set a
national time limit and observe that a court could set a
longer time limit under a local rule. They welcome the
provision for counsel' presence but question whether the
rule should limit the PSR's discussion of the impact of an
offense on an individual. They also recommend that the Rule
should allow exclusion of the identities of the sources of
information only where it appears that disclosure would
likely result in harm, etc.; they recommend that (b)(5)(B)
be deleted and merged with (b)(5)(C). While not taking a
position on whether a probation officer should calculate
applicable guidelines, they do express their concern about
the proper role of the probation officers. They also take
the position re (b)(6)(A) that the reference should be to
the "proposed sentence report" and make it clear that this
draft is not to be disclosed to the court. The commentators
also indicate that the probation officer should not have the
authority to require the parties to meet for discussion of
unresolved issues. They also indicate that (c)(1) may be
too limited in that the court may wish to hear additional
evidence. Additionally, (c)(1) should explicitly require
that a copy of the PSR be sent to the Bureau of Prisons
whenever confinement is assessed. Finally, the suggest that
(c)(3)(A) is out of order and should be in {c)(1) and that
in the order of things, the defendant should have the final
opportunity to speak at the sentencing hearing.

T.A. Hummel
Chief Probation Officer
Boise, Idaho
Feb. 2, 1993
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Advisory Committee on Criminal Rules 8
Proposed Amendments to Rule 32
April 1993

Mr. Hummel believes the time frames are too rigid. In
his district, the courts are on a 45 or 60 day cycle. Given
the practice of interviewing defendants twice, the
difficulty of arranging counsel's presence, the probation
officer should be permitted to prepare the report regardless
of counsel's availability. He also notes that inclusion of
information about non-prison programs may be useful in some
cases but where it is not, it places an undue burden on the
court. Finally, he believes that the details of Rule 32
should be left up to local rules.

Hon. George P. Kazen
U.S. Dist. Court
Laredo, Tex.
Feb. 18, 1993.

Judge Kazen strongly urges deletion of the 70-day time
limit; he believes that defendants will argue that they have
a substantive right to make an issue of it. He notes that
in his district, probation officers often have to obtain
information from other jurisdictions and that the
requirement that the PSR be prepared in 35 days is totally
unrealistic; he does indicate. agreement with the time limits
in (b)(6). He adds that there should be some consideration
of adding language in 32(b)(2) that a probation officer may
proceed with interviewing the defendant if counsel has not
been able comply with a reasonable time limit. Judge Kazen
strongly opposes the implied requirement in (b)(6)(A) that
the probation officer's recommendation should be disclosed;
he believes that more and more officers are opting out of
the PSR field because of fear of the courtroom. He also
questions the "realism" of the requirement in (b)(6)(B) that
the probation officer may require the defendant and counsel
to discuss any unresolved issues. He asks whether the
language in (c)(1), "or will not affect sentencing," is
intended to change current practice; he notes the increasing
problems of correcting minute details in the PSR which may
have an impact on choice of facility, parole eligibility,
etc. Finally, he questions how Rule 32(c)(2) would work and
is concerned that it might limit the Jencks Act.

Robert M. Latta
Probation Officer
Los Angeles, CA
Feb. 16, 1993.

Mr. Latta expresses concern about the 70-day limit; he
notes that that rule requires optimum efficiency. He also
notes that requiring counsel to be present creates an
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Advisory Committee on Criminal Rules 9
Proposed Amendments to Rule 32
April 1993

adversarial process. He adds that requiring production of
the PSR 35 days before sentencing has the most dramatic
impact on the Probation office. Finally, he indicates that
the time frame imposed by the rule has been used in his
district and that in some cases the average guideline report
takes seven days from dictation to disclosure; that leaves
only three and one-half weeks for the entire investigation.

Hon. Sim Lake
U.,S. Dist. Court
Houston, Texas
Feb. 24, 1993.

Judge Lake wholeheartedly concurs in the observations
made by Judge Kazen, supra.

Robert B. Lee
Chief Probation Officer
Seattle, Wash.
March 23, 1993

Mr. Lee states that the provision in Rule 32(b)(4)(E)
concerning information on nonprison programs is often not
necessary. He also expresses concern about the adoption of
specific time lines; the process might be detailed in Rule
32 but the specific timeliness issues should be left to
local rules. Mr. Lee additionally notes that the reference
in (b)(6)(C) should be to "revised" PSR's and not revisions.
Finally, he believes that some provision should be made for
keeping the PSR confidential.

Robert P. Longshore
Chief Probation Officer
Montgomery, Alabama
Feb. 10, 1993.

Mr. Longshore points out that under Rule 45(a), any
time limit less than 1i days requires exclusion of weekends,
holidays., etc in calculating the deadline. He notes that
in a disclosure prior to a weekend with the holiday, the
probation officer would have to produce the PSR 11 calender
days prior to the scheduled sentencing date. He recommends
that the seven day period in Rule 32 be exempted from the
Rule 45 computation.

Allen L. Noble
Deputy Chief Probation Officer
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Proposed Amendments to Rule 32
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Little Rock, Ark.
March 24, 1993

Mr. Noble recommends that the Committee reconsider the
78-day limit for preparation of the PSR. He notes that in
his district they have 78 days and that that is often not
enough time. He is concerned that if the 70-day limit is
imposed his office will not enough time to prepare a quality
PSR.

Hon. Justin L. Quakenbush
Chief Judge, US Dist. Court
Spokane Washington
Feb. 2, 1993

Judge Quakenbush expresses specific concern about the
time limit in proposed Rule 32(b)(6) for the probation
officer to submit the PSR. In his district they use a 78-
day rule of thumb limit but require submission of the Report
at least 28 days prior to sentencing; this gives the
probation officer 50 days to complete the report. He
encourages the Committee to consult with the Judicial
Conference on probation matters.

Hon. John D. Rainey
U.S. Dist. Court
Houston, Texas
March 22, 1993

Judge Rainey indicates that he is in complete agreement
with the views expressed by Judge Kazen, supra.

Lamont Ramage
Supervising Probation Officer
Austin, Tex.
Feb. 11, 1993.

Mr. Lamont points out that the last sentence in Rule
32(c)(1) should be deleted and the first sentence in (d)(1)
should be changed to read, "A judgment of conviction must
set forth the plea, the verdict or findings, the
adjudication, the sentence, and the reasons for which the
sentence was imposed." Addition of a "Statement of Reasons"
page to the Judgment and Commitment Order made it
unnecessary to attach a separate findings form to the PSI.
With regard to the presence of counsel, he suggests that the
rule be changed to recognize local restraints. He suggests
several alternatives: eliminate the rule; provide for those
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cases where defendants are in custody; or require US
Marshals to produce defendants for the PSI interview.
Finally, he notes that the production of statements
provision seems inconsistent with the Jencks Act.

David F. Sanders
Probation Officer
Las Vegas, Nev.
Feb. 8, 1993

Mr. Sanders indicates that the time frame contemplated
in Rule 32 for completion of the PSR is too short. In
support of his position he catalogs all of the tasks that go
into preparing the report. Although he notes that the
proposed amendment seems to make sense "intellectually," the
press of other duties, computer problems, slow witnesses,
and busy counsel create problems. He is troubled by the
fact that the attorneys have as much time to read and object
to the report as the officer has to do the investigation and
prepare the report. He suggests that if the Committee
decides to keep the 70-day rule, that it eliminate the
attorney conference. Instead, by the 14th day following
disclosure, attorneys must file their objections. Ideally,
a 90-day rule would be better; that would give the probation
officer 40 days.

Hon. Frederick N. Smalkin
U.S. Dist. Court
Baltimore, Md.
April 7, 1993

Judge Smalkin, in his capacity as Chairman of the
Probation Committee of the District of Maryland, is strongly
opposed to two aspects of the amendment: First, the
entitlement of counsel to attend interviews of the defendant
conducted by the probation officer. He is concerned that
counsel's presence will create a mini-adversarial proceeding
and trigger the inevitable request that government counsel
be present. Until the Constitution requires counsel's
presence, the rule should remain silent. Second, Judge
Smalkin indicates that the court is strongly opposed to the
setting of time limits for various stages of the sentencing
process. Finally, he expresses question the wisdom of
condoning disclosure of the probation officer's
recommendation to the parties. Some vestige of
confidentiality should remain.

Joseph B. Steelman, Jr.
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Deputy Chief Probation Officer
Winston-Salem, N.C.
April 9., 1993

Mr. Steelman recommends an overall time frame of 90
days rather than 70 days and that the rule specify whether
the reference to 14 days refers to 14 calander days or 14
work/court days. He also indicates that the rule should be
changed to reflect some additional flexibility in the 7-day
time frame for submission to the court. Mr. Steelman also
suggests that the rule reflect that defense counsel should
not unduly delay the proceedings by not being available for
conferences.

Thomas K. Tarr
Chief Probation Officer
Concord, N.H.
April 2, 1993

Mr. Tarr recounts his office's experiences with a local
rule similar to the proposed Rule 32 time limits; in his
court, however, the overall time limit is 90 days. Citing
tremendous problems with workloads, etc., he recommends that
the Committee allow at least 49 days, rather than 35 days,
to complete the initial PSR. He also recommends an overall
time frame of at least 84 or 91 days.

Charlie E. Vernon
Chief Probation Officer
Sacramento, California
Feb. 4, 1993

Mr. Vernon notes that his comments on the proposed
amendments are based on his experiences in the Eastern Dist.
of California, where the local rules contain time limits
almost identical to those in the proposed rule. His chief
complaint is with Rule 32(b)(2) which provides for presence
of counsel; he urges the Committee to modify the language to
require counsel's presence only where the defendant requests
such. This would free the probation officer from attempting
to locate elusive lawyers before making any contact with the
defendant. He assumes that failure to have counsel present
will result in suppression motions at sentencing. Turning
to (b)(4)(B) he strongly endorses the proposed language
which addresses the probation officer's advice regarding
guideline classifications. He urges retention of the
language. Finally, he expresses concern about the language
in (b)(6)(D) regarding the ability of defense counsel to
raising new objections at any time before sentencing. The
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experience in his district is that counsel use the first
draft of the PSR as a discovery device; although the
procedures for dealing with objections is virtually
identical to the proposed rule, many objections are raised
for the first time at sentencing. Their local rule, which
seems to work, states: "Except for good cause shown, no
objections may be made to the presentence report other than
those previously submitted to the probation officer pursuant
to Paragraph 6 [ same as (b)(6)(B)] and those relating to
information contained in the presentence report that was not
contained in the proposed presentence report." This
provision has not eliminated last minute objections, but has
reduced their incidence and the continuances needed to
investigate the objections.

G. Wray Ware
Chief Probation Officer
Roanoke, Va.
Feb. 19, 1993

Mr. Wray believes that because the amendments to Rule
32 will make it more like a speedy trial act, the control of
time limits should rest with local rules which seem to be
working well. He notes that the Probation Department is
staffed at 79% of formula and that strictly enforced time
limits would have an adverse impact. He indicates that he
has discussed the amendments with Judge James Turk and Judge
Jackson Kiser, who share his concerns. He recommends that
the current generalized language concerning time limits be
retained and that the specific time tables be eliminated.
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'Uniteb J~teet Qeamt of &ppAI0f=K SECOND CIRCUIT
(203) 773-2353

CHAMBERS OF

RALPH K. WINTER
U.S. CIRCUIT JUDGE

55 WHITNEY AVENUE
NEW HAVEN, CT 06510

September 22, 1993

L

To: Advisory Committee, Federal Rules of Evidence:

Hon. Jerry E. Smith Hon. Fern M. Smith
Hon. Milton I. Shadur Hon. James T. Turner

Hon. Harold G. Clarke Prof. Kenneth S. Broun

Gregory P. Joseph, Esq. James K. Robinson, Esq.
L John M. Kobayashi, Esq. Prof. Margaret A. Berger

Hon. Wayne D. Brazil Prof. Stephen Saltzburg

L From: Ralph K. Winter, Chairman

Re: Agenda for September 30 - October 2 Meeting

The following is the agenda for our meetings on Thursday,

L September 30 through Saturday, October 2, 1993. The meetings on

Thursday and Friday will begin at 8:30 a.m. and adjourn around

L. 5:00 p.m. The Saturday meeting will begin at 8:30 a.m. and

adjourn no later than 11:30 a.m.

A memorandum with accompanying materials was sent to you on

L June 22. You should bring both the memorandum and the materials

to the meeting. Additional materials are included with this

memorandum and agenda. The agenda is as follows:
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1. Carnegie Commission Report.

This item was discussed in the June 22 memo, and materials

relating to it accompanied that memo.

2. Rules of Trial Management.

This item was discussed in the June 22 memo, and materials

relating to it accompanied that memo.

3. Rules of Evidence and Sentencing Proceedings: Rule 1101.

This item was discussed in the June 22 memo. No

accompanying materials were sent.

4. Updating or Modifying Commentaries.

L This item was discussed in the June 22 memo. No

accompanying materials were sent. Professor Berger's memo on

Rule 404 issues, which is included in this package, provides a

7 concrete issue concerning the updating or modifying of
L.

Commentaries.

1 5. Rule 803(6).

This matter was raised in a letter to the Chair from Roger

K Pauley. That letter is among the materials accompanying this

E memo and agenda. Whether we should take up the merits of Roger's

proposal at this meeting or hold it in abeyance until we address

Article VIII is a threshold issue.

6. Article IV: Rules 401-412.

L This item includes any outstanding policy or drafting issue

K regarding these rules. Accompanying this memo and agenda are

memoranda from Professor Berger on Rules 404, 405, and 407. Also

E accompanying it is a draft law review article by Professor Reed

2
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I of Widener University School of Law that is waiting publication

in the Texas Law Review. You will be receiving a draft of

another law review article from John Rabiej. That article is by

Professor Park of Minnesota Law School and will be published in

the Minnesota Law Review.

7. Other Items of Business.

Other matters of business will be discussed at this time.

LI 8. Article VI: Rules 601-615.

If we get to this item, it will include all policy and

drafting issues regarding these rules.
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JUN 2 8 1993

To: THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE CHAMBTUERSE
From: JUDGE WINTER and PROFESSOR BERGER
Re: MEETING OF STANDING COMMITTEE; MISCELLANY; FUTURE AGENDA A
Date: JUNE 22, 1993 0

L 1. Rule 412 - _

We attended the recent meeting of the Standing Committee on

Rules of Practice and Procedure which met on June 17-19. The . ias

Committee approved in somewhat different format most of the
Z- Z'_

substance of Rule 412 as drafted by us. The version of Rule 412 \S

and Committee Note that is to be submitted to the Judicial

7 Conference is at Supplement A. The principal issue raised by the

Standing Committee was whether the rule would prevent-the
r-

prosecution from offering pattern evidence. The resultant draft

7 thus provides for the admission of evidence of specific instances

of sexual behavior by the victim with respect to the accused when

offered by the prosecution. See subsection (b)(1)(B). The

Standing Committee also adopted the view that pattern evidence

offered by a plaintiff in a civil case must meet the balancing

test of subsection (b)(2).

of 2. Carnegie Commission Report

[I The Standing Committee adopted a recommendation of its

Subcommittee on Long-Range Planning that the Evidence Committee

review the Carnegie Commission Report on Science and Technology

in Judicial Decision Making. The recommendation of the Standing

L Committee's Long-Range Planning Subcommittee and the Carnegie

Commission Report are at Supplement B.

3. Rules of Trial Management

The Standing Committee adopted the recommendation of its



Long-Range Planning Subcommittee that the Evidence Committee

coordinate efforts among the Civil Rules Committee, the Criminal 7

Rules Committee, and itself to study the concept of general rules.

of trial management. This recommendation was prompted both by

the interest of the Standing Committee's Chair, Judge Keeton, and

adoption by the ABA of Standards of Trial Management. Materials

relating to the Long-Range Planning Subcommittee's recommendation

and the ABA standards are at Supplement C.

4. Role of Advisory Committees

The Standing Committee also discussed its role and the role r
of the Advisory Committees with regard to the future. Most of

this discussionconcerned the ,workings of the Standing Committee

and do not directly concern us. However, a couple of members of

the Standing Committee expressed the view that far too many L
amendments to the various rules are being proposed by the _

Advisory Committees,. Another member indicated to one of us at

dinner that there has been considerable apprehension that the

Evidence Committee would be a "troublemaker" and that that

apprehension caused the delay in the creation of the Committee.

None of this, of course, is to suggestthat we fail to act when r
i we conscientiously believe amendments should be proposed. We

should be ready, however, to demonstrate the basis for our .

believing that particular amendments are necessary.

5. Expert Testimony L
Justice Michael Zimmerman of the Utah Supreme Court r

(formerly a member of the Civil Rules Committee and a proponent

2



of amending Fed. R. Evid. 702) has sent Judge Winter a copy of an

article in the ABA Journal concerning a "footprint expert" whose

"expert" testimony had-no basis in science or, apparently, common

sense. At the trial court level, however, she appears never-to

have had her testimony excluded as lacking any basis, a rather

scary fact. Because the article attributes the admission of her

K testimony to the adoption of the Federal Rules of Evidence, we

are attaching a copy of the article at Supplement D.

X, 6. Thoughts Regarding Future Aaenda

A formal agenda will be sent out in early September. At its

recent meeting, the Standing Comittee sent out for public comment

provisions regarding "technical" amendments (and certain other

matters) to all federal rules. If adopted, these provisions

Lould be added to the Rules of Evidence (and the Appellate,

Civil, Criminal and Bankruptcy Rules, as well). We will have to

consider these matters soon, probably at our winter meeting. The

provisions may be found at Supplement E.

Judge Winter believes that our review should generally

proceed Article by Article because amendments to a particular

rule may be informed by, or have ramifications for, other parts

of an Article. For example, our discussion of Rule 412 raised

questions concerning Rule 405. After considering the suggestions

received from committee members and some reading of commentators

L who have called for our creation, Judge Winter has tentatively

designated Article IV as the first to be considered, because

there are numerous amendments suggested by members of the

3



Committee and commentators, and there are conflicts among courts L

as to the interpretation of the various rules in Article IV. ,

Moreover, Congress is considering an amendment with regard to

Rule 404 admitting pattern evidence in rape cases and may ask us

to give expedited consideration to this issue. Once Article IV

has been considered, we will probably take up Article VI. It is K
possible, however, that the Supreme Court's decision in Daubert 7
may suggest that we consider amendments to Article VII, in which

case we might take that up first. K
There are other items that should also be considered at the

next meeting. First, can we, and should we, propose amendments K
regarding the Rules of Evidence to govern sentencing proceedings? K

L
The Sentencing Commission may well regard that as its exclusive,

province. ,It has thus issued the following policy statement: 5
§6A1.3. Resolution of Disputed Factors
(Policy Statement) K
(a) When any factor important to the
sentencing determination is reasonably in
dispute, the parties shall be given an
adequate opportunity to present information
to the court regarding that factor. In
resolving any reasonable dispute concerning a K
factor important to the sentencing
determination,.the court may consider
relevant information without regard to its L
admissibility under the rules of evidence,
applicable at trial, provided that the
information has -ufficient indicia of
reliability to support its probable'accuracy.

(b) The court shall resolve disputed
sentencing factors in accordance with Rule
32(a)(1), Fed. R. Crim. P. (effective Nov. 1,
1987), notify the parties of its tentative
findings and provide a reasonable opportunity
for the submission of oral or written
objections before imposition of sentence.

4



COMMENTARY

In pre-guidelines practice, factors relevant to
sentencing were often determined in an informal
fashion. The informality was to some extent explained
by the fact that particular offense and offender
characteristics rarely had a highly specific or
required sentencing consequence. This situation will
no longer exist under sentencing guidelines. The
court's resolution of disputed sentencing factors will
usually have a measurable effect on the applicable
punishment. More formality is therefore unavoidable if
the sentencing process is to be accurate and fair.
Although lengthy sentencing hearingsishould seldom be
necessary, disputes about sentencing factors must be
resolved with care. When a reasonable dispute exists

L about any factor important to the sentencing
determination, the court must ensure that the parties
have an adequate opportunity to present, relevant
information. Written statements of counsel or
af fidavits lof witnesses may be adequate under many
circumstances. An evidentiary hearing may sometimes be
the only reliable 'way to resolve disputed issues. See

L United States v. Fatico, 603 F.2d 1053, 1057 n.,9 (2d
Cir. 11979). 'The sentencing ourt must determine'the
appropriate procedure in light of the nature iof the
dispute, its re evance to the', s'entencingdetermination,
and applicable case law.

F In determining the relevant facts sentencing
L. judges are not restricted to informa'tion that would be

admissible at trial. 18 U.S.C,. § 3661., Any
information may be considered, so long as it has

L "sufficient inddicia of reliability to support its
probable acpcuracy.'' United States v. Marshall, 519 F.
Supp. 751('ID*iC'. Wils. 1981)!, l 719 F.2d 887 (7th
Cir. 1983) iUnited States v. Fatico, 579 F.2d 707 (2d
Cir. 1978). ',Relliable hearsay evidence 'may be
considered. ^,Out-O'df-court declarations by an
unidentifiied !inm ant may be4consideredd "where there
is good cause fdr the nondisclosure of his identity and
there;is sufflicint corroboration"by olher means."
United States vIi ,Fatico, 579 F. 2d at 713. Unreliable
allegati ns shal niot be considered. United States v.
Weston, 448 F.2d 626 (9th Cit. 1971).

The Commission believes that use of a
preponderanice' of thee evidence standard is appropriate
to meet due process requirements and policy concerns in
resolving disputes regarding application of the
guidelines to the facts of acase.

L ~~~~~~~~~~~~~5



If sentencing factors are the subjectof K
reasonable dispute, the court should, where
appropriate, notify the, parties of its tentative r
findings,,and afford andopportunityfor correction of
oversight or error beforesentenceis imposed.

The sole' statutory basis for the~,Commission',s statement that K
the Rules of Evidence ,do not apply to sentencing proceedings K
appears to be 18 U.S,.C. l>,§k ~l3661.'I~ow tverl that pro~viszio~nois a

rule of relevance and says nothing4!about jjxclusionary rules. It

thus states: K
No limritation shall be placed on the information

concerning the back round, character, andiconduct of a
person convi~cted:,o fan offensew,!hich ak, ourt ,hlof thei
United ,,States may,'!receive and ,consider, for the purpose K
of imposing an appropriate sentence.

If the exclusionary rulesare ilimitationslon informaition" then

Section 3661 commands that nothing may be excluded in a

sentencing hearing, and that seems ridiculous.

Our authority, on the other hand, is derived from 28 U.S.C.

§ 2072, which reads:

(a) The Supreme Court shall have the power to
prescribe general rules of practice and procedure and
rules of evidence for cases in the United States
district courts (including proceedings before
magistrateslthereof) and courts of appeals.

>, ~~~~~~L
(b) Such rules shall not abridge,-enlarge or,

modify any substantive right. All laws in conflict
with such rules shall be of no further force or effect K
after such rules have taken effect.

Our authority to determine the evidentiary rules for

sentencing proceedings thus seems-fairly clear. Whether we K
should depart from the Sentencing Commission's approach is a

6 L



different question, however.

7 Second, some of the commentaries accompanying the Rules of

Evidence may have been rendered obsolete by subsequent case law

over the last eighteen years. Is there a method of updating or

modifying commentary without amending the particular rule? The

L problem is that revision of the Advisory Committee Notes might be

viewed as altering th. meaning of the Rule in question without
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

going through a process that includes review by the Supreme Court

and a legislative veto by the Congress.

Finally, a number of you expressed a desire to take up

privilege issues. Judge Winter has no objection to that but

questions whether consideration of rules of privilege should have

a high priority. Privilege rules cannot be adopted through the

L general rulemaking process, i.e., recommendation by the Supreme

Court subject to legislative veto by both houses. Rather, they

L must be affirmatively promulgated by the Congress. See 28 U.S.C.

E § 2074(b). This creates a substantial danger that when the

Committee takes up rules of privilege, it will engage in a lot of

heavy lifting without result. We would be happy to hear

different views on this question.

_
L

L
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SUPPLEMENT A K
Rule 412. Admissibility of Alleged Victim's Sexual Behavior or 7
Sexual Predisposition. L J

1 (a) Evidence Generally Inadmissible. The following
2 evidence is not admissible in any civil or criminal proceeding
3 involving alleged stexual misconduct except. as provided in
4 subdivisions (b) and (C):
5
6 (1) evidence offered to prove that any alleged victim [7
7 engaged in other sexual behavior; and

9 (2) evidence offered to prove any alleged victim's U
lO0s. sexual predisposition.

12 (b) Exceptions.
13
14 (1) In a criminal case, the following evidence is
15 admissible, if otherwise admissible under these rules: 7
16
17 (A) evidence of specific:instances of sexual
18 behavior by the alleged victim offered to prove that a
19 person other than the accused Was the source of semen,,
20 injury, or other physical evidence;
21 -
22 (B) evidence of specific instances of sexial
23 behavior by the alleged victim with respect to the
24 person accused of the sexual misconduct offered by the
25 accused to prove consent or by the prosecution; and
26
27 (C) evidence the exclusion of which would violate
28 the constitutional rights of the defendant. C
29 ,1
30 (2) In a civil case, evidence- offered to prove the
31 sexual behavior or sexual predisposition of any alleged
32 victim is admissible if it is otherwise admissible under U
33 these rules and its probative value substantially outweighs
34 the danger of harm to any victim and of unfair prejudice to 7
35 any party. Evidence of an alleged Victim's reputation is A
36 admissible only if it has been placed in controversy by the i'
37 alleged victim.
38
39 (c) Procedure to Determine Admissibility.
40
41 (1) A party intending to offer evidence under
42 subdivision (b) must: L
43
44 (A) file a written motion at least 14 days before
45 trial specifically describing the evidence and stating El
46 the purpose for which it is offered unless the court,
47 for good cause requires a different time for filing or
48 permits filing during trial and and

L
a



49 (B) serve the motion on all parties and notify
the alleged victim or, when appropriate, the alleged

Li1i victim's guardian or representative.
52

fS3 (2) Before admitting evidence under this rule the

.Jo court must conduct a hearing in camera and afford the victim
dig and parties a right to attend and be heard. The motion,
,56 related papers, and the record of the hearing must be sealed
L57 and remain under seal unless the court. orders otherwise.

L5
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COMMITTEE NOTE

Rule 412 has been revised to diminish some of the confusion
engende±ed by the original rule and- to expand te p rotection
afforded alleged victims of sexual misconduct., Rule 412 applies to H
both civil and criminal proceedings. ,The rule aims to saeguard
the alleged victim ;,against the invasion of privacy, potential
embarrassment and sexual sterotyping that is associated wit4 public H
disclosure of intimate sexual details and the infusion of sexual
innuendo into the factfinding process. By affording victims
prote<;:tion in most instances, -tbe rule also encourages victims of
3exual miscondiuct to institute and to participate in legal
proceedings Against alleged offenders.

Rule 412 seek to achieve these objectives by barring evidence H
relating to the alleged victim's sexual bethavior or alleged sexual
predisposition, whether offered as substantive eviden-ce or for
impeachment, except irn designated circtstances in which the H
probative value of the evidence significantly outweighs possible
harm to the victim.

The revised rule applies in all cases involving sexual d

misconduct without regard to whether the alleged victim or person
accused is a party to the litigation. Rule 412 extends. to
"pattern" witnesses in both criminal and civil ca-es whose
testimony about other instances of sexual misconduct by the person
accused is o-herwise admissible. When the case does not involve -

alleged, sexual misconduct, evidence reiating to a third-party
witness' alleged sexual activities is not within the amabit of Rule
412. The witness will, however, be protected by other rules such
as Rules 404 and 608, as well as Rule 403. L

The terminology *alleged victim" is used becaause there will
frequently be a factual dispute as to whether sexual misconduct r
occured. It does not connote any requirement that the misconduct Li
be alleged in the pleadings. Rule 412 does not, however, apply
unless the person against whom the evidence is offered can 7
reasonably be characterized as a "victim of alleged sexual L
misconduct.4 " When this is not the case, as for instance in a
defamation action nvolving statements concerning sexual misconduct
in which the evidence is offered to show that the alleged H
defamatory statements were true or did not damage the plaintiffsf
reputation, neither Rule 404 nor this Rule will operate to bar the
evidence; Rule 401 and 403 will continue to control. Rule 412
will, however, apply in a Title VII action in which the plaintiff H
has alleged sexual harassment.

The reference to a person "accused* is also used in a non- L
technical sense. There is no requirement that there be a criminal
charge pending against the person or even that the misconduct would
constitute a criminal offense. Evidence offered to prove allegedly Li



false prior claimis by, the vic_;. is not barred by RTle 412.
However, this evidence is subject to the -requirements of RUle 404.

Suabdivision 'a). As anmended, Rul 412 bars evideace offered
r tt rove the victim's sexual behavior and alleged sexual
predispositicn. Evidence, which might otherwise be admiszible
under P~iles 402, 404(b), 4C5, 607, 60S, 609, or some other evidence
rule, must be excluded if Rule 412 so require-s. The word *other"
is used to suggest come flexibility in ardmitting -viddnce
int rinsic" to the alleged sexual miscondi.ct. Cf . Codumitte4 Note

to 1991 .amendmuent to Rule 404 (b).

L Psast sexua bhavior connotes all activities t'at involve
actual physIcal conduct, i.,e. sexual intercourse and sexual!

r, contact, or tsat imply sexual intercourse oZ, sexual Cantact,. LSe.

L. e Un s .t'Ga-llav, 937 F.2;d 542 (1oth Cir. 1991),
cert. deni-e , 113 S*`CI-. 418 (1992) (use of contraceptives
inadmissible since use implies sexual activity); United sta+tes; v.Kne Peafther, 702 F.2d 736 (8th Cir. 1983) ('irth of an iLlegitii~ate
child inadmiesible); State V. Carmichael, 727 P..2d 918, 925 ('.
19l6) (e1idence o "venereal disease inadmissible). -In ad-dition,
the word "behatlorz should be construed to inClude activities of
the mind, such, as. ±antasies or dreams. See, 'chrl. A. Wright &
Kenneth PA Qrtaha l, Fe.a Practice androdu 538 _t p.
548^ (1980) ("Whilel ,there may be ia.ndn dtunder statutes ith
trequire 'conduct,,' itwuld sm that thellianig"uage of Rule 412 is
bhoad enough to encompass the behavior of sthe mind..

The rule has been amended to also exclude all other evidience
relating to an ,alleged victiim of sexual misconduct that is offered
to prove a sexual predisposition. This aiendment ig i'designed to
exclude evidee thai ds not directly refer to sexual activities
or thoughts bu t that the proponent belleves may have a sexual
connotation for the factfinder. Admission of such evidence would
contravene Rule 412's objectives of shielding the alJ eged victim

L from potential embarasament and saaLeguarding t vi9 Victim against
stereotypical thinking. Consequently, unless the (b)(2) exceptionK is satisfied, evidence such as that relatingi ro .the alleged
victim's mode of dress, speech, or 'lfe szyle6 will not be
admissible.

'The introductory phrase in subdivisi-on (a) wazideleted because
K it lacked clarity and contained no explicit reference to the other

provisions o£ law that iere intended to ba overriden. The
conditional clause, "except eS provided ini subdivisions (b) anidKb (C' is intended to makae clea~r that evidenre of the types decricd
in subdivision (a) is admissible only under the strictues of those
sections.

The reason for extending the tule to all cr.miAAI cases isobiu.TeTtogscalPlefprtcigl vcaims pivc

and encouraging victims' to come forward to0 report criminal acts is
L~~~~~~~~~~~~~~
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EL
not confined to cases that involve a charge of sexual assault. The
need to protect the victim is equally great when a defendant is
charged with kidnapping, and evidence is offered, either to prove Li
motive or as background, that the defendant sexually assaulted the
victim.

The reason fo, extending Rule 412 to civil cases is equally
obvious. the -need to protecti :al'eged victiMs against invasions of
privacy, potential embarrsment" ,and unwarranted > sexual
aterotyning, ndli the wish ,tolencourage victims to 4 come ,forward when
they have 3been sexually molested do %not: dlsappear, Iwbecausef the
context has sshifted from a criminal prosedut.io to a claim for 7,

agei or, injunctive 'relief. There is a rstong soclal policy in
not only> punishing those whol ensgasge in sexuallr misco~duct, but In
also providing relief to l~lthevic~tim'~o. Thusqt Rui.le 1 412 gipplies in, any
civiicas'ei 0 inwhichl' 'person clafm tbet i ofseal L
Misco U a actios 'far asexu lbte' oir r e lf 1
h aras s melnt.

S b111 ivisitl (b) Subdivlsiona (b) 11 spells oi u1Jt lithe; 'N7bpecif ic
cir sta ie rin which som L ev 'nce,' may be .auissib'le that would
otlhe~s e bljiarred by i`tIhe nerl' re Pin 5subWiAisiLon

(a). 45p1 aendedle 412 will be virt uadl y1 uIrle h4angd i cIriminal
cases buL0lp 4yd protection, to yprson4lgd'o~

brp~ght4gai~ n, acc zed- A, ,pw excpinhsjenatal
cbivl cases . il.,' I' IL ii

'In a criminal case, subdivision (b)(1) may submit evidence
pursuant to- ,three possible exceptions, provided the evidence also
satisfies, otherretire ents for admissibility specified in the
Fedeial Ruiesl of Evidence, including 1.Fule 403. Subdivisions
(b) (J)(A) and (b)(l)(B) require proof in the fozm' of specif ic
inAtanceosll of sexual behavior in recognition of, the liited
pr, bative value and dubious reliability of evidence lf reptationr
ot levidence ,lin the form of an opinion.

UI wIJ, nder subdivision (b) (1) {A), evidence Qfispecific instances of
sexual be, bhavior with persons other than the person; whose sexual U
misconduct is alleged may be admissible if it is offered to prove
that another person was the source of semient, injury or other
phy~ical, evidence. Where the-, prosecution has, directly or
ii~irctlya:fisserted that the physica evidence origiated with the
aclciiused,' l hite defendant must be afforded an opportunity to prove
th t anothetrjl person waslresponsikle. See United States v. Begay, 7
93 1[F.2 515l 5123_n. 10 (10th Cir. 1991). Evidence offered for the

sp4 cqii .plurpose identJfied inl- this, sudivison m ay still be
e;Xludied 'if it does not satisfy Rules 401 r 403. , S e,,
Un St~e st~es v. ^Azure, 845 F.2d 1503, 1505-06 (8th Cir. 1988) (10
yir I1d victim's injuries. indicated recentgI, use of i, forpe; 'court
ex ¶CllU4ledievidence of consensual sextiaativitis with witness who
titi4fiedatl Oin. cAmera F hearing -that [,,he hadirnever huxt victim and

- ~~~~~~~~~3-
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L
failed to establish recent activities).

Under the exception in subdivision (b) l)(1),, evidence of
specific instances of sexual behavior with respect to the person
whose sexual misconduct is alleged is admissible if of fered to
prove consent, or offered by the prosecution. Admissible pursuant
to this exception might be evidence of prior instances of sexualV activities between the alleged victim and the accused, as well as
statements in which the alleged victim expressed an intent to
engage in sexual intercourse with the accused, or voiced sexual
fantasies involving the specific accused. In a prosecution for
child sexual abuse, for example, evidence of uncharged sexual
activity between the accused and the alleged victim offered by the.
rprosecution may be admissible pursuant to Rule 404(b) to show aL pattern of 'behavior. Evidence relating to the victim's alleged
sexual predisposi tLon is nlot admissible pursuant to this exception.

Under subdiisiion (b) (1) (C), evidence of specific instances of
conduct may not be ',excluded if the result would be to deny a
criminal defendat he protections afforded by the, Constitution.
For example, statements in which the victim has exprqssed an intent

L to haive sex ith the lirt person encountered on, a particular
occasionji might not,bbezexcluded without violating the due processr- right of*, ,ape detendant seeking to prove ,consent. Recognition of

L this basic principle, was eLxressed in subdivision (b)(l) of theorigina lrule. The1 #United States Supre;Court has tecotnized that
in vaxiou crcumstances a defendant may havje a right tjtintroduce7 evidee otherwise. precluded. by i anvidence rulei funder the
Confroitd stion Clse ee V. nti , 488 U.S. 227
(1988)' (tie irapecasq es right td inquie into allegedvit~jds ohb0ao wit ,~anothrmnt howba)

Su~4ivsion (b)(2 governs the admissibility, of, other wise
proscr~b4. evidence in civil cases * It etploysl a blAncing test

L rather tfian t cifiieceptions stated in subdivI nI b( n3recognit.no h dfiut f veeigfture develomet in
the law. greatr flexibility is eeded t accommodate evolvingL causes of action such as cleaims for sexual harassment.

The ba .ancing test requires the proponext cit evidence,
Whether plantif o defendant , to co nvince zhe tour that the
probatlive value f the proffered evidence -substantj all. outweights
the danger of 'harm to any victim and of t nf air prej~ dice, to any
party." T i test for, admitting evido nce offered to prove sexual
I behavio or' sexa Pr pl ensity in *jva1 as d rs in three
respects! frb qthe genezi 'rle governing( admsib lt'stfrhi
Rule .40O3. 'rslt, it re ses theausual . oedure lspelled out in
RXule 403r by shifting 9he burAn to the proponent to demonstrate

admissibil ~~i~rathier ta maig h poe:jit'y1cuino
th T~dne eod hepadr e-esdi sudiiio bi) (2)is mtre n n h it

threshold r Admission by reyuiring that the lprobative value of

L,
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the evidence substantially outweigh the specified danagers.
Finally, the Rule 412 test puts "harm to the victim" on the scale
in addition to prejudice to the parties.

Evidencel; of reputatio n imay be received in ,a civil casel bnly if K
the alleged victizn has put its or her reputation into controversy.

e victi may id owth making a specific allegation in a
Pleadinig' 41i ed R.iv-P.3a)

Sub}divisionii (c),. ku endedsubdivis ion (C)' is mor concise and
understandable thi hl udivi4son iit replaces. Th re.uiremn'of [
a Motionbe, ore trial isalcoti nued j tbe aende rle, as is the Li
ptOvisi ofit tha t' P te 4 mlt ton maiymi be' itted f i gioo icuse shown.
In Idecid Ing 1;etjhqr, to permit late, fil~nqrthe 'cour ~ eit

,btained~ ear1iz7 r t e4,ec of dIu dligence, and

lset t[ jui p co t n c in

Obt, A hld, $1111~'Arlol 1 'e du d apr igjunt~lta

alls i aThehh t aRli[n1i(i)o dthS as n st eopl4 athInit'l ~ is 'b pI~n "~i i~~z ain duqin th cll ~ oif [
tria3 Ums appd.'egd sIve

Cisonfro idtiX~ vlctim's east sexa conductve y~ predispasiwlo in

S rm~rm

~~'. 264 ~ ord~; i~bt ~to ~undierm Iair~l Io Rul 412,
cour~~s~ should~ i0e~Appro±a o!dezes, rs~i~tt" Sto, Ie. ~howv~r h 1 vcg ~intu~ atdi~ure

II~~1 i~ I~~&~I~ ~ ~~bx~ Pu i 'Ln an

nd/ 9r rpr ~ ~ in' h

workpi br~~~J~1 ~ 1T 14 h' , 3.30n q d not p1t
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L

K One substantive change made in subdivision (c) is the
elimination of the following sentence: "Nothwithstanding
subdivision (b) of Rule 104, if the relevancy of the evidence which

L the accused seeks to offer in the trial depends upon the
fulfillment of a condition of fact, the court, at the hearing in
chambers or,, at a subsequent hearing in chambers scheduled for such

L purpose, shall accept evidence on the issue of whether such
condition of fact is fulfilled and shall determine such issue." On
its face, this language would appear to authorize a trial judge toE , exclude evidence of past sexual conduct between an alleged victim
and an accused or a defendant in a civil case based upon, the
judge's belief that such past acts did not occur. Such an
authorization raises questions of invasion of the right to a jury
tril undid the, Sixth and Seventh Amendments. See 1 $. SALTZBURG
& M. MARTiN, FEDERAL RULES OF EVIDENCE MANUAL, 396-97 (5th ed.

r 1990).

The Advisory Committee concluded that, the amended rule
provided adequate protection for all persons claiming to be the
victims of sexual misconduct, and that it was inadvisable to
continue to include a provision in the rule that has been confusing
and that raises substantial constitutional issues.

L

d 6



SUPPLEMENT B i

Agtion Item #1: The Subcomittee recommends that the

,St~anding C mittee rest thatte w Advisory Co mittee

on the Rules of Evidence review the Report of the Carnegie

C.mmiSaion on Scienc TechnpiolgyI and Grbe nt, Science F
and Tachnolor i Judicial ision in - r tin

Opportunties and.16eetincr Challenceis (Xa1rch 199.3).* The

dilsolry Committee should be asked to report back t the

Standing Comittee t i th tco e ons' for rules or L.
b proedUresi if delm apppria Addtionally, ;t
M v~istory, llCo ttee might s aggest 'how the tding Comitte,
in e1 uri, mghtg respond C to he C i c mi=sion R t

',1'eerll I the ot of Cit tcture

'of teJdca ofrne

The Carnegie Comission on Science, Technology, and F
Government wasl formed Iin 1988 to address the changes needed in

organization and ,decisicn-making at all levels of government to

deal effectively with the transforming effects of scence and
techology. The next year the CI -- 4ision formed a Task Force on ,

Judaiial aid Regulatory Dcision Making. The Task Force

participated in the work of the Federal Courts Study CQommttee

and its follow-on effots culminated in the March Report. For

gener~r ora tion 1 oh these long-term i$sUt e' fACOEDV of the C7

ezecut±ve summary of the Report is attached as Appendix A. Li
one of the principl findings of the Carnegie Comission

Report is o) judge has adequate authority lunder the present

Federal Rules of Coril Procedure and of Evidence to manage

s~ience a~nd te~nolog] issues offectily., * ̂ p. 36. While
lated to our task of federal F

this "i, t~he mst releiiii e indin re it is' appropriate for t4 L
,rul;~~i~nge the suboo~jttee forithe

Standring Co~ttee to undertake soe comprehensive evaluation of

the Carnegie Commission Report. The RePort has a great deal to

say about how the federal courts ought to apProach issues of Li
science and technology and the Standing Commttiee is the entity

Within the Third Branch that has the chief responsibility for

proposing national partticos and procedures. The Subcommittee

also believes that the Advisory Co Ittee on the Rules of

Evsidene is the appropriate forum for the initial review of the

Carnegie Commission Report as well as any avail-.be background
papers. Of courte, consultation with the other Advisory
Coittees is, appropriate and should be exected prior to the

presentation of any proposal for consideration by the Standing
Committee.
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SUPPLEMENT C

Action Ite #2; WThe Subcomm1ttee reccmeads that the
Standing Coiittee reT~est that the Advisoxy Committee on'
the Ruler ,of Evidence coordinate a joint effort among tbe
Various Advisory cormittees to atsdy judg Keetop's concept
of "Rules of Trial Management.,

In,'his memorandum of September 19, l92, judge eeton wrote
Judge' Pratt, (Subc6omittee "o Niumerical [-And Substantive
Integration), and Professor BakLer (SUboibLittee on Lo;g Range

Planning) to suggest the idea of ifoz iatping wruls t proOf
that would incorporate *rules of evidence" but would gto l: beyond
them , ir.nclude Pther aspects of trialmanagemInt. HsEL
Sug5est;ion 'wa 4Jtid tOIF the AB $Standard for Trial Maagement Ij
adopted in Fe bruy- 19392 al though ,J udgf Ke-e on as een an
advocate ,of e approach at least as loiiog as he has been the
Chair :f theJ StndingL CCittee. A" o f hz memrexanSdum i r L

atce ; |s , A ip'pen diix B

Thell Subcommitt3 e siuggests that t'he new Advo4JIiF omittee on r
the Rules of Evideebe asked to coordinte' a hint'itf f ort with
the AdvOsory Co)tM t on the Civil Rules and te Adisory
Comittee on the Criminal Rules to study this idea ad, if it is
detexined to have merit, to bring f rward appro~te
recozmendations. Thin ls a recommendation for study. -Inc

Subco~ittee does not endorsi/ or reject the concept of
eg& 9Le5." The SubconmIttee is persuadedf howevr 1 that one of

the AdvLor CO=.Ittees ought to be designated to take the lead
*so tkat thel proposal is o lo:fto languish i rules, llmbG'

f~~~~~~~~~~~~~~~~!~~~~~~~~~~~~~
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SUPPLEMENT C

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
_ ' ~~~~~~~~~~ormic

JUDICIAL CONFERENCE OF THE UNITED .TATES
WASHINGTON, D.C. 20544

L. *0ZROT E. KEETON CNAIRMEN OF ACYV*ORY CO4NrTES
KENNT4H F, RIPP'LE

MPPELLA7Z RW6ZS

'SA4 C. PONTER. JR.

JOEPH F. SPANIOL JR. M E K 0 R A N D U K ciV. "&&s
WILIAM ?ERFELL HGMES17 ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~CftJSP'4EL RUiLES

- K~~~~~~~DWARD LEAVY.
L N~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A019RgU"Cy RUILES

TO: Judge Pratt
17 Professor Baker

DATE: September 1, 1992

SUPDECT: Providing a Place in a Unified Numbering-Systez
for Rules of Trial Management

Attached is a copy of an article by Susan Abbott-
r Schw-artz, Associate Editor of Litigation (A Pulivation of the ABA

Secticn of Litigation), "ABA Adopts Nine Standards for Trial
Management," published in Vol. 17, No. 5, June 1992, p. 11.

Also attached is a copy of "ABA Trial Nanacement
Standards," which I obtained from ABA headquarters in Chicago.

As you will recall, I have been interested in the
possibility of formulating 3rul1es of proof" that incorporate "rules
of evidence" but go beyond them to include other matters trial

jv judges control in practices that are less form&1 and probably less
consistent than rulings on objections to evidence. There is a
considerable overlap between the subj ect matter: of "rules of proof :
as I have been thinking of them and the ABA "Trial Management
Standards."

it your respective subcommittees consider whether wef7 should be; thinrkingc about. c=reserving a place in any unifiedL IngTn svIm Tor Aules UT Trial management (broa ly concelvtd
z Include rules of proof, rules about time management, and other
thinas inclu in the ABA "standards," as we5ll as rules 'of

tw evidenctO , __ _ UL.2r more AdvisovnCommittee,(s) s ould be asked to undertake draftin or a S17 S IM suz ec_ mat
L- Will Bryan Garner insist that we call them "Trial

Managemnent Rules" to get rid of another prepositional phrase?

Enclosure

cc: Members and Staff of the Standing Committiee

In _
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The Court Delay Reduction and D
Discovery Reform Committee of the

National Conference of State Trial Judgo$

DceuCe OT 9eaAhr Nor=n jay jbkdff
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Trkic Mancgement Standords

Recommended by
Ncticnal Conference Of State Trial Judges

Ameftcn Br Asscktlon
Judiclol Adminhstrafofn Division

February, 1992

Approved by the House of Delegates of the Ameiran Bar Assn.

Introduction

rhis proposal camplemni±s the ADA Court DeLy&4duaion Stand-
ards whic focus on court aanzagezent of the pretta phase. It
recognizes hat tia time is the cowzs most raluable and scarce

source, and is prenw on the b2lief that an effetve and efficiet
prstatio ofadnsible evid nceandappmicab1elawl the respon-
sibia1ty of btoth berch and bar.

Thesw proposed Trhranagement Standards addrew prewting an
'"efective' trial without nishng the fai-ness or the pmt-dved
fairuessof the triaI One of the major featw o ac premise of
t1'js proposal i the ccnept -f a -Trlma M i- Confere"
whlich isdesiged to prepare both ajudgeandattorney to participate
inthhe trial,

These recommndations have beendisftiled frm numus our-
ces as urher di!nssed in the following: pefce,! but vairly are the
refIecton of what ral judges have put into practie in court acrts
the Couty.

-RupctJrdly submittd,

Phip P. pR.thIr ~ ~~~~~~~~~~~~Chair 190.9
National Cbnferf 0of

Sta te Ts*a I Adgei
'K~~~~~~~~~~~~~~~S2Jlgi8

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



Preface I AcknowIedgement L

jwn hhe b;Hs1an~ytg dde Su'8 Rr-r' I 1L As voue read the sitmdl's, YOt ;M note the z

F~~e and pore of tek prXkG s. por;,&= o f thejuTdge and attom, e who acwual-4

It is dhcult t giveavedi or rkieo =tfw MA- I trythe case particinsiraTrWMlanapmren~t

peMres wh3o tave conitUDuttd to this werlc. For Co ce. Whie nu9Der1S pemons have COw- For
OCA~ple, the word feffec v' was chos careful- utedideatot s . crdit ustbe

ly to decbe the type of iai that was ted Poessor -wst C. Friesei who haspudished

approprate b a sjap of 
'edgs d nrous artl addr~sfg e importas~ of Li"

ucators who delvopd a mum =nder a gwat prtnal pration by both +th fdge and the

Mftom the tte Jffbe Irsdtum. !ffecdve cornnotes Iw~?

q1vmty. z th an an approach emphasiLng ef- nu-_ tr ew anid L r X adopt qhese

fidenc£y for tfie p of s t w du~h 5ta~ards ; .. s ppropMz-tely cesco=ed iy tht f1o-

td Tf*e titeftc owmiel~? g b lwn excerp irm te cn ision of C'-z T

Effs4ftP4 ano ha been 6 pe W bth it the The time has arr' for ludcaS

N Aioa Tudiaal Coftee ax~d in n=)mer0U$ Stliftee~to l hae fti,.JdO

by te ld tu te >or COt Mt =isti
judia, rlewit prove sqcces. AU-e the eos Ur in whit*. smar con are tied more

rMterlis deWeilpd o that puih te ae flected ; F. tiously hand eLewhe. Aftorneys
f r, t ets=z, Mnd y itn ta foesieesal e fture

n t)' hide[ r l.6 % cm ,'deand mr sprrcontrl O the *iai

1, I I " , ,,, II ~ : ~~ ~', 11 I II 6a he. *=Ore$p S i Oic i;

equ Ismp t r nkh i s 
3d 3r e0ec4on af s rgerit i -

rhe mclao o hspoe¶and the oteTe

publcties ~r~d sudie a>S zs^¢o cr ein the area cf trial $ iwIZtInt, T t
hl!~~~~~~~~~~wver, zee not bete he
altwrwivaie moira -a mrenable cpisp . La

fo Ste C;ults as2fklecdin zdit of Mcanon wthout +adr. thas Li11 seps .induprcess=et

r~eflst~tiXe~imiru; Chat acSv-ey and w.....-......... mcrl. S. Why io

was oc in tial oudicluied tho'iS.t be a e

?Ca1 iengtS ,h'c&.l Fneser. r ........uMcss~d ^Iwitlcourt sao-iS.fidln~

9fJi~n~s by ineasoi eng for .........ty in triai days and Our ence-i5er of d141 inavagernent by

by 'dict if er ci each. Phenot the tria`.. judgVs re s t .a coiu r the dexnor.sv a o d rffecove

Th~e: .stmnd~di z~k~t ocJy ~the coricius-or or ness of iLhe~A A gameAnent in eeitv case

Oplr4i'- t ~t Q'x ~~ It pri~ip~lauthr Dae prcessng a both t~he prv zrid iTial states and
S~pe~ b~t d~ ~&Vtha w ,pao ofaha Danlrey th .a~ 3tu 7 al 5 LSn thIe trwa proces ae

wes >~~~~~~~~O lemontgTu e-*- .. . ...... ry th~deS,!',.e;& c rth i cAD
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Iw I N evdnc fr.At itc repefitve, =1cumltive, uniece*S -

LAesrohi.ang Tan arte& WY, or aeediessy legtY. kw SAate tudicia-,
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Trial Management Standards

1. aftoI* trial management - general orincipie: Ate'b jra udge has the
responslIfity, to manage the trial proceedngs. The judge shall be
prepared to preside and take appropriate action to ensure that all
parties are prepared to proceed, tihe, tuial co mmrncs as scheduled,
all partie have a fair opportunity to present evidence, and the trial
prOceeds to conclusion without unnecessary Intruption

Commentzry Trial dme on a court's docketis opportunity to present their case. Also, the
itsmost vuluasbleand t =-resource.tistheijint availability;,of tal time is often a variable that
resp" i ;ty bench and bar to use that hrne nwoe a O* toward Moludon.
wiselv and .feItively! The objective of `man-g
ing' a tia is to effectively and efficiently present 7 t r. of 2u8 Fnad
tr the trierQof act the admissible evidence and (sri dad b S Su Court)
applicable law relevant to the issues tobe decided. 1 i (cedox tadeniedb5iUS.SpreneCourt

he goahis notsimplytoreducethenunberof htWia
hours or make a tra move faster, although very o t ce presented fr tme a-
often Wal do conclude in fewer hoUrs when
manI-ed. Uaitts are not eitled to bw en aCourt with anst*ea of CLmUla.

A trial is the ultiate event in our system of tiveevidence sW remrd,'it
justie, Id certainly ione of te most visbleand hunevebeat a atyasan

w cxp~~~eensive for all concrrd. It is thus ;mF~rtant abso* lghtdw~u~~~~ ~~~~~~. ~ ~ ~ fbnaln
that trial prodings be conducted without un- of un endi b hid
necesy delay or uptonand kept focused onant .. The rulev
the legitimate purpose of the tial. While a trial declaredIea coutempowered tuviortC
mnybesoughtforpo ticaleimicorunseated a lmvt whn in fW dis eon the situaton

pesonal reasns, the tial ould maints ine oi der eo
as the opporwnity for litigants to present evidence thou 4 0, ryv be eacdevid wa- is
upon whichthe trier of act decides specific issues. ,yprcb*le ve i outwegh byesuch fc-
The uea judge is the individual in the best positi tons as lis cumulatve Man tw, 0r C* "=udue

L to see tat this ocours. Counsel's role is tat of delay' and '*aste of time' it may eause.
| advocae and whle couniel are officers of tt Whether the evidence will be excluded is aAdvocae andwile conse, re offcers o the atter within, the district court's sound dis-
court, they do act in 'az adversay role and often an w n be evrsed absent ar haveother o''bjecves or priorities. - time when deaw soowin ate x . -.. Te drcumtan-
th judge acted the role of a rneree who sat back . cwoflnividug CMe mustbe wejhed
and waited undI somone asked for a ruling is tby. dot lui ewow is'i thm rest ponably
t pasL Theudge is responz blefor dieternm oing not 7 N
only the approprtiatn but te extent of the I , t
evidnce presented to the triet of fct Judges not berlC F' em po bilityL only have th auftrity and the nslbilitv to of tal V ager, i not only responding to the
xmanage individual ta but the m nibiitNy t publ$x O butteltixgants.Theis
I~oze 'Who desim aptass, 10 to have an z rue r formlo a tat app to an trials. The

t Judge rn6it exwie diton addresllfg the

a-i 7L



sjxfic needS or ibsueso, eadhcase which requues phases of trial. Ju4i conl is5 the s=ngie factor I

nsmitzoCon with couuel.- The fudge must know tha disti shes £s:u-r in whch simlar cases are

the factAl basis of the case, untiand te issues tied sre expeditously thln isewhere. AtWT=

to be de m-and be pre ,ed to apply the th dse and rray n the foreseeable future

law. However, while each ns may be differewt, des , re judicdl contri of te process.

all cses requi1e maagement in some respects. IfoUowistes ftifl afair

ind certain concepts can be appropriately refection of carrent dtizen expectatiOni

MOiied and applied ts eai chse. as discussed Nrbody wang sumlmar~ justice. 7hat,

terei. it is also importart tt the Oucge COm- however, need not be the Lurnative. The J
mutica# ffi~dvane of iaI bis or her espe~atae ative should ce reasonable a'sas..

4==g~~se~~bactd x psettos WIlhozit g ~c~san eU-inou
=u_-%ia adc ul and c'nsidez erace.Msarding trW prOfe by lawyez, anf with u wh ae a e

MOUMl h t ' r nds is Lfl aei Ls ot in ssnpd Wlt t Wy i

how be't to tm ageI eat too mud sandsrghtaoetaker.
Thenru i by do hat i t. iLgs the ofudge'sit. respon- ffe afor grn dw Newn e th prcss

b-jy to 
Je 

ta all' ' r e a , trial. i-s~Iji
'Thefoliw~ngexcrptsfromOn 7~4 ddres, ur ;endcr"Sement of trial management by

~sw judges ress firs upon the'dermonstrated effe uove- .

The m4x r qqe. uFO- is that is length 
Lness i d : tf eyedig of

can be aorend witut es -.ficin flar-

beH ~hor at ve lersac, o sai- onolrgears p e r 6 n

ness by m~cdci5X sin 4,' ::;>A~s.S w~re aaials ithe I that aln the rial process are

a~nduck mose byp~d ii~ al eL~wnere. . . e amenabe rto ''me , flfi ' o'a "h -e'fhon

Asaessn Whetier, faires suffent on isal fth .supporte by ee

,~~~~~~~~~~~ 
~~ ~~~~~~~~ 

I 
--

the. 4y to! Ox*ite trizls is complicted by tn- conshnnd in tra hen courts prowc u-.al

fct 'hat f cnt ontext is in the I. f dispute in advmnce Of

eye of tli* beholder. Unlire the overall pace she tiajod the are tidn ofi prosVPecte Lv t

to }I tonU,4 A hCTO~e no atioi&1 norc'J O set able time limri; of G nd prohibit

ressonsmas tme for trial durtioih evidence that. is repotve, cumulatve, urvnecef-

ofthsstudy, we lean that thle great ri-rityof Aod :maeirmai L

judges OW attorneys perceive neotfr lack of fair- contro t doesno to appegso M fact or It uetpon to

'fs r inrett ifi an thos =urt where til an iairrf s

Y s WA nor tuibeaires fhakn of uetrywias.sewhc

-codueledmrnore railty' man e ewhere. The o

ti*e has aived for fudicial anagernent of ill 
Li

of The trial JUdge nca trial counsue should participate In a rial Li
minagetfli w~nforance before, trial*'

C3ommentay Th~xer is no one agreed upon and should have prepared thei case for tri by this

t~ ~~ ~~~~~ed timet an thi coner etnce couna m t one

preferred ,methodforinsuring that a case is r =ves ddhi oJ 9

to be tre.A twO experieced in to preae for UW, Given this lead tr-e

r re roti e than the setting if problems do arise, crt and cousel have the

of a tal da te. A Mir';Omplex case will recuire a, tim~e to fashibnia~p priai remnediies or uke stevs L~

I'eries o f LAfW n so enns4rss.g~at the conference- to resolve conflct. it is under-

varietyl ofl~ rfcull~e swl slngthy stood that some fudzes arnd lawyers believe there

ion~nal C ~nces. ~ be~twew these two ex- -~~ne o uk frne~asml asiv

am~les are the b Lk fcae wlose nia readiness which may be tre.Hwerfltose caseswhil

=can beadressed fthrg wht can best be called are indeed totally prepAred for triaL the =11-

a~ra a emen~t con-ferece'. It is the purpose ferpce, will pn0 take -a few minutes and Ls at,

of the ual rn~igerr~t onferene to insure that oprutyfor both tae cour and courtsel to. J
~un~l arprepare# but the Ionernce also a1- review. trialprocedures and assure tria readIness.

go ardetoPn* ed -. O~red e I

* 0'imafly th tral narq~rfl1coner~ic~ hcd faenc shll equxe curseltto ofer befor the

Add 0 20deysbefreiai W===_~C~ Counsel cneec orve h atr htwlb
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covered and accomplish certain tasks. This a(') ErXLTIT: confirm that they lave bee.,
| reduces the &Te zried for a conference and al- appropnately marked, each counse! has

jows court and counsel to confrm hos subc" siiewed, stpulatons zs to authenticty and
nor in controvesy andaddrs uaers m-anismsiilitvobtained; verify that Lhe eehibits
thdee cort" attention. amapprpriatelyorganized tobe presented at

* Ftrial; and Iscus how they will be used andL iSoe have voiced Can~en that such a co=- prerented to the ury during trial;
fesrce is not fe ble for a Uter docket, a judge
hat "rides a drtuitholjinga u in y usja- (2) W ITNSSES: review the s cheduIng of w.t-resses to Insure that there wil not bee a bremk

tons, or a court that sets a large number of cases in the presentation of testlnoon; address anyL for trial and thosa 'rial date on &.e dayf incr~ n2spfi
_ for b~.a1 and choo~es a "trial da~ on ~legal, prroblle or cOnflIcts, with~ the potentii

if tial. w n2es; reiew the nature of the testurrony
W ' Courts uaiZ~Si naster dockets- have adopted to avoid duplication or determine what car be

L pracedures for assigning cases to the tal judge in presented by stipulation, offer of proof, etc.;
if advance of the scheduled trW date, so that a W * (3) ISSUE determine wht issues of law or
U managenent confere can be scheduled and fact amFly in dispute and thos which are

held. 5om master docket courts have adopted a f teUio
system" whereby a number of wes are assigned
to a, partoular= tudge a month ahead of the ar- , (4):Levew me ededforeach
tici1pated U date to atcohi ndsete cam artd Mle itmh ouit as
mnagemnt. In dhose courts thatset a number of ispi "It toI cases for al on a particular day, pretrton wiit is set;
duses can help determine which vas wLU go to (5) LNPIDNC MOTIONS: review all pending
uLOf st eit "+ie? w or the setingf a rial motions and make formal rulings as ap-
managemsnt conference that resolves the came. If pvFpriate or defer until ual those whic. re-
a 'tril cs" must be chosen the moring of ilal, qureveidenc, etc.;I K ~~~it is teoniend~dthat'the trial be Ischeduled to AN VDCT
start laterin tw morrng 0s that the trial nage. N e whkh ons tle
,nert conference may b:e held. Circuit riding paresageear ope;nieonayo-
judgts p , hsoF~ldfi theconference ,ina converient jo to thse which deal with matters of
1ocatjor2 at a *e dCqpe to rte trl4 or (while not law; a claind y he parties' position on those
preferd) y telephone conferesce with ounc Wucions which wi have to be ruled upon

3 at the co~u~house after eVidence has ben received. Judges who
L ~~~~~~~~~~~~~~~~~have followed Otis procedure Indicate thatEac E rdictionhasits own forrm of a docu. 'tte frtstieaonttdat
n mtt litignts mus;5t file to dsclkose issue, it- corder , leavig the trial dge free to con-I f rtes~ll~ts;etc., (pretra sktment trial cn.ate on n which pos questions of fact

readiness rtifcates or trl disclosure state- or law. The msaris true for the form of the
ments'),and those documents often set the verdiet IeAvig Otly te ideterination cfJ 1 ftamework for 00 conferece. It is critical to enm whete to include or exclude a few issues;
phAsiue rhtthe trWa mainaenwi conference isTLV nota "slteit ^otrisearnfernce * (7) SIEqAL TRIAL N DSz : thisis the tme

R ~~~~deVofHbi hl any opportunity ,to to art~u4 wei~er or not an interprete isr devted ~o ~a issus. Whle ay opprtuniy toneeded, how to utiie technology and who
achieve or e ouaaettlemt should not I wilX supply the necessary equipment, whether
ig.ored, counsel ~must understa~d that negotia- written or videodepsitionaareappropriately
ti< fon shtild be onsmmated before the corn- ^edited whe eroffenopfrooforsipulations
g S ferenbei 1 to bsubi h've been reduced to writing,

n y~ Up n Wut- a Nuts aed Bolts Ap d a ues tt ned to be ad-
} proah to Av idrng Wasted Time in Trial" by tir s I ne G

F f llarry ZelfH& publ in the eSurnmzers 1989 Thehh in P
L JOuges' Jul :ies the coWncept of a trial _a_

confre and te su to be overed. The
folo Of t mattss * (8) VOk DlI; the proced to be hllowed

0 "-r.Lt dring vtir dire can be reviewed, alorg with
questior s the court win ask and any scal

3



areas that coumse. wi5h to review so court can qualified staff can delegate to 'Im Of her cestair.

clune the appropriatmens of such ques- prtions of the trial ccnierweiW (marking of ex-

donms etc.; anr ib its, review of co Ltwor and procedures, use

a (9) a20CLANEOUS-. whle this is not a of lo yin theouoss .et)X

eCofl, its , c uX ty to Arene is m oJv for ,

le te 5t of se f a- azy ta. Isa sIa toa.theourt, in add1*ion to the

tior~s. insuring that all approprtethodsor benefits d aove, the via WmVtemet

toresoh.Lxon have been pursued, c r o rneree a the judg to identify the issues

appmachgs t Sop rew ls oitor. hi, been uc0rery c
an i detemne whether O ot the pie5 still to be coverod in the Courts pinin. , ies

wishto ?r~~~&iaiaaZ4Qbtaina 
edltfr o

wa*ive 0o tur if aprpnt,antoerfYt Cuir counsel to subt =LrI c orso

"VW 0umber ofap~proplu *psd findings of act an 1weat tecn

', o o 1o 
at 

' 
,l AA, , , 1 I, ,,m the

dent. -~ur tference. a MTh45 pepame h judge to hule fo h

be'i .at Uhe conClusi cnof the ffm ein Some cse

hise cference a3 Xde ~tii e aporpodehe rou orronthe ring a timvely

jude to discus with cunsel hoW fthejudge con- witnpun
d~~p~t~Cocedure~arad e~~q~ecta- be1~O1PfUIW lave tMjuge's

conceedesfor Youn'eU ISws4of trool. r, stat a eute i proceduresir
cproblems.f The of itheW conexince treiardle o gii roi to counsel beforeLI

on ~he parllow c u ap tsf1dae and th jAuSara tha th artc;ne in whi*. xtshe olt-

r1Qwoaued tob planddrentsed. T udges wlo Ga:are for-

tunate enough ate o ver lawor other ts a 0.
L

n. AfterOrnSUIWIOI with counel the Judg6*hWaii et rasWnble time V
limits,~ ~~~~~~~~iansfAMYflmbe 

o&~

Coments, The purpose of me lits isto .for preparato, ntl e e l Lo J

e epectatorla and detemine the appropriate for c eptlonal drcmStuiefS.

taizn needed for vaiousSegents of tri. Time e are * numbr Of appellant decisions

limis alow he ourtto lanthe traI date and rngte otIm l~ts in which the fol-

time limits aften inte1retd negatively ase ai Jral sha eme o

limit on cosel rgs, one co.ld Substitute 'ex- IAL LENCTI currw e of eac :,

1.ctaio'fo kats a Pey APs avoid the con- dividjil cm =St be-

crn. However, g'izl time is cad Wme liifts u o n the it pont to determegasd

are ustefl in deterrrdnulg how that time is .110- fow long it mywson8bly take tory the

;~~~~~~~~h wtfoast in pehUis andoban R m I '

eated. Further, the judi1al sI~,fo 'hI t 4 =%oimpe ,.dtf should be sufficiently

,ocp oL "ox Iiit' Stiiutea of urlt~ations 1lxil .1 acc iom date adfutovnt ifia- LI
o4voneth Ofm proinwiiatpofato e~ nntht-aL tha the court's irdtial

~ w ViCIban The trial JcOut may imnpose El
etIng the tria inovsa ieiit stecseI ~ l retitonS 1 onth exermie of voir

as L aes nh

*lced on a caedrfr, ai 
Di 

fdy. ieeafit~ h ra o rt a biread
The K~~~hecoeofV

Many courts #d*,Tiriall impose such uzrrtin o etmne hescpeo oirdir

IiWnitatioTLs biKU~n theiri exectatiorts with Ur~~on without rewad

counel o by ubtl efeer~C tohow long It to the tibey

usually ta ~ i~resent~ anard obtain- nr oac~lhda up~ fvi ie

usualmtsonk tA.,m alwe orvriu sg
inenS o tral sln ste eebsduo h RWMTO 6NE h raug

particlar ~ae, nide in dvanc~of tial to llow as m~~al dbLreio to

i~umrtforim~os-,-,~ F



onarmS.ents in the ria a It is altnaL T.rtant tkat the fudge "fairgy" enscrce
!n a atively Sunple pmsecuacn it C not theliwitatoSsand reLrata4 psompCyo
mrnreasonable for counsel to antlcpaxe that die Tue limits are t a cure-a for Iength t4i&; Lu t

; u4dge will a"sume, uless advised T the (1) a too for settgn expecAto n in how a tnal
conterl , Lhat an exted dosing argwnent wne cucted, (2) emphAsize th imnporanceiW not retqu . Obviously it would be

cios.rg anrgeLt rt the Ae of such murfSe sein 3;ng ro tml M avnoative wt-
aF ^<~~~arig~ cournsel mnay be at a disadvantage if s o. eVtdencW, i3) di cotwage othe!T "delay.,
w r un~~~aable to charnge plans insaty, and there ind (6) insti~s te attitude that te ?~a1 will beL fq uab so icl~e as effectve anl arg-uxent ef- Y presia
Z~~~~~t the jur. (2) t is a 3eealy recctgrdzed

prew&able fof- that jde toalr courue h as the . t

ir C t .. v~ .i brformul cn be ap b 1itortan tnt 04 an4 Qcwe] pe'nodlcally

s p~~~~ed ~~tc c24- S~Chei to lzit consersx ine ofL! pieT t Z nIAwhIeown c facs. T foUowisng factors generanv prsentations will *ndeed be P ade withir the
detearla eieapprop n sofagi me itiins sei or if tre is a need fer imposi
- limiacn leigthi of trial, nulmbe of, wit- limnit.ationselDuinoga HialT imaybe apprppn.atve
n~ses, amount Ctievidene,, nus:er and corn- set tine or evbject mnat) limitacions on Tehenta-
plexisv ofissues; inst-uctionis, amount dens t adds a varietyofbatiadsdnge.:failure
fnvoiveZ, unavity of as effecti v of aon ri e t prsentd an toe rdea 3 reoeftot e or

0Jutges afencouragI d to review cogn izes, Cou n ei lopnt;e or.
j rules of e~veceapdrcase iwfn theirtparthet Wcorshavailabilitypalefhe).

stastas ittappears that fst states have addressed it ts aiso esy usn adarppsoniat so aduise
n s ei~!rnOT~n~tsArdion !ttoOrditcon ou nseylof te 6e eed pon' ad set Fo;

g r ofohdpose llmi't It ^ouid be pt expie 1,> ju4gec 4esi6laor h i
in mI that. Nth adg odoes oela inforbeabon arid d pr, the corzt shouldg ande tc e jury of the

t- ~~inpu±' frm cour>e1, and the imitaton ?Tust be aroit of timeta eac couse will have for
easontboll csiated E the car mseurn and it- qreviwstie. A silfta otpro VW cto be wvlhwed

t Mfol lowing fasc . Tterseres o in ad er

record by aln}1y satffi at4-in~ tilng time idite ttat

deter.-rthe wplrbeprarneif tsoeve eSti need anr ipos".

4.tin lhentria ofg trial, nubera' o teco docket g sat trial itma easmnr

17.

|~ ~ ~ ~ ~~~~~~~~~~~~~~~~e r= , subec :rsatter ErHn= on ¢puim"dXt a

Pleit 6fAheduled and psrvios amoun the numsr of hours tet c ty ftor
the'. tra .. ..

I r* Co~en~ Or, T*rifi rod the dicusty of tations that the triol wtl bensa, the cheduoed
a Jdget Jar ted oured torermiattew s .on he tme. n theteio ns have bei. set ar

cvurst: docke~ etngs propeye jurors to tfie case c~dted forh trial, the juge mus2 accept his or
fr avOatix Ag the p rce o de enanrs her .-esposibility to 4 d r" nd +sr h tin

rlecstadyadirt sndclaatmir0ut5 e -ainhe aprtoa the Mumataret a f otiwt reatos or exchses are often is aoveu( and c op aet be

l r -tesif T*^e *; p~chlIinwre ie ta t rdgesacen .ey u and an S e

> or Fmes hrdy tostut.lf te problem resis eacts 3a to 3t~alo1/2 EL~z wuyctallybe h2n
with anc her ttv ishff o' lscul offvdal), tien ' o c

I~~~~~h !uge in tIp at drut or ^dis t n e 'd 1toF ra's
&ff matter with the esponsible part. The trial drllne in percepton and rea1itv ant these

corifr PAc, asd oc~see Zn the tnirsisa cnot nlbedernidatrajugj ~~~ goodT opomnt o ni daa idrev tiewnd ad- d1re te cow tm' sh acually' thnt Jd es
dreassnbe thelatenilpoIs ugd to dhe track ofandead-urs acpp foly eoted

I f

Z 5,, 1~ usto ,,s=b
W~~~~16 OJ, rwn " dOie



natesOn theL ca]!fldaw-. Usuall~y 01

aisaI and note everts whiCh take te iwaj sWs. a-se hea a ti v t

fsn~ a tnal. A udee must be coriZhit of the psele arses hen 1 jde atrrt$ ;o

va-u5 de aX8d~ on zime and whing to imioniuQr much or dcs not; analyz Te Ot> Trterl Vt 1

what acZi~lY ~ dPUial r ore e s n k t*e Aarfed and adtir the Vaenrdaz aTny Li

F.L>'ia Y, t respc,=.butv of comvl is nct

S 1t js irfportant that the jtidge Co **uri~t'~ e ,being iPnO74 5ut e judge m3t c tte t. 1

V@ct&o1Cfls to COri Ms$f Lt to whit wil: scC:T r - oui~sl -s z at seSSl-ie will be held ar L

IfX al court tas diffi&N in either ~e~ir-1±n~ at IJo= i t Qr ~

staff is to e rwhat WM OCC T uht oing topie csr

c w~ i l rne or p viding the d e ed hU Ib of , ,n sj Vg odiCee

k io u r i - t h e j i a d t n e e ds t X r e ew 
te 

m e t h o d o f 1 1 t

5, The Juo" shall ensure that OnCO trial hM blguha momentum 7
, . malnmeined..'

Coaim~th~St. AMS' 0%;r and five re e- ftohe roer- t nl r iP the e. :L

Iat =~ZiuteIFyr d? 
tz&rn 

staoS.Sn-j--l$ b4 hUld met Te e!se a, the 7

zd for ~s~eS zri~n on ime ndtutol pOvitga &niismouo awtless 3n" L

ictdd u 1Yb of h,,um, as''I aZiae ta-14 the, 64 l Xhn oL dt!re -

the most ,+ sves It c O!ept 
vCp 

L 
-v W.A- fex

it invo8alv~es z .. ix ratS pa i or a U o i eah of e r

MTh itaei ariM hr: suc? rna tters es ' e

-hvin wurt ¢s>f ,a41e ts defe reuests for lv r i >x ,thne vefsV=$ wi te udtia copmamgO1 nt

Iut, uE , I ; t nt.es pan or anole oesfons 
ard

natters wh needed: tfheie rk'srpnsib for .a6; o! t is expttet

telerh¢>ofrees~a eS>:in iheYtobere~y a__¢jl ll a ,, 1?4 : I-

wo r.~L to court. gett cowzsel bacl in coir, O9ictofl kg coun.l ir 3k........ a scousce °f LK41 b7'd tqisMm 01in b te 3w CCU..Sel t
4s~sig,,iegetthhLis 'UdL cotope-aore by a'~.Col 

e

1I@ewe vnr xo02m dresses more tin 5Ti arS

tlw id. take a r i a rudg shandl i oothe e . aM in roprit e li

;o4ilcAly revW witst C I the piLg 'ess of ,e __ I bat i. e izt'

mate ava.weIede the w esi, etc. While no n s jt ,

like to ~en~ensewai sng ioftenbetter t - {Jo- tct-ust a raeo sluneL

co&.sal back in r-ounc, el fte reues

'I tumsa to wiurna.et=&w~' and 
aflave whn thepy a

in ~ur t w * Witj th ate i n txe torcconv ene.

1'en MLrit 4 4tn 'idd quesses 
F1 .e S dS.; plae i the

+,oute,%ror~~e~trW, a jud e shanven prei- Dx I WI-.id] 4prpr!Az ,1 :osp4ett

I a ve they hnmee fors-hh

J~j 0 ,svreq to onsltI"t o ~1e ~ary f i.es5f orethsch iryte n orup- 
feq

ti~ns howd lt'tbetoetd. The o~urt zan ad- 1;;0R ;h kl0 i*s9 going o 'se aL

h-41-avaar1M a friend') I 
-itm p

I*, at a r e ss I I A e ri id with clear b tstcetir h- L

MAN~t~m. 
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tl'= before the vitrjes& This prevents cou.rsei dunng the presentations, the jury can rview hem
frum peoupetualy gup t the witws, sand ding a re-ScS utdze direcIon Sot to dii-4.ss the

> and back each dme he wishes to have a witness exhibits among themselves, If counsel has
review an exhibi It is importnt that at the ajai prepared individual pakets of exhibits fc; ors
management conference, the use of exhibits the Jurors sihould be told when to pick ap the
during the ta1 be revewed with appropriate in- packet and directed to review the specifc eibits
structions w ccunsel. te exhibits shoud be and, when Pinished, dose their exhibit books and

L . ocated where the rrs can see thm, and instead put them down so as not to distract the juorsU . ........... of talng the te to view irividual exhibits dunngpresentadon.

L I6. The judge shall Control voir dire.

COLmcntaryThis standard does not endorse ea<i side has 4 challengs)- This methOd has been
or reject the idea that the tiFal judge should ex- gain-, favor in riminal cases. For examlie, to
clusivelyiconduct the vor dire, as is coramon to pic3 a 12-person juw for which each side has five
federal courtsL The p Judge should analyze the psemptories, 22 Jurors would initialybe seated.

L purpose of voir dire and detemine how best to If any of tle jurors are excued for tause. then a
m ccnduct it. The approach that appears to be find- replacement uror is brought intz LI-* panel. f an

ing favor with pmost coum has the judge conduct alternate is bei4g chosen and additional diallen-
abstantial part of the questionir.& coveng ges are granted, then three additional jurors

many tadrdwareas of !Nuiry, while couselr i's would be seated. At the condusion of the ques-
1eier grawnte a certain period of tie or allowed toning Ithe prosecution would eedse the ch2a-
to queso>on era certain issues- Many courts at the Imp to, the firt twelve seated, ard de fthteenth
tral management conference do review with rembp would then beccme a par. of the innial
counsel specal areas of iquiry, and often counsel twelve, with defense counsel naking its dhal-
will reiuest the court to cover certan subje}t, an lenge. This prs culd be repeated until the
thsne courtcan then deiede nt only the length but prtes either pas twelve or the chaenges are

the content of the voir dire. Some judges believe eixustedL-Following this procedure, one =n see

+Lat tirmlts of 15t -te minutes for each side w a ur couid be piked easily i, an hour andI- dcied con=i content ndlresull Oed volr ahalf. It iimporant that the method, whatever it

-dire edaminati .u may be,1s diud prior to bial and a record
m eespeciall'y if the court agrees or stipulate to

It is te jdges duty to ensure that voir dire alesernutm r of urors oranu ulrese
does c im from the pspectve jurors
whero chlieigfes for Cause c= be identified Ajug hldetriewaterlsorp-

and ruled upon; and that counsel ~ ~ edure on ths ub ject ame in their pardiua state
If Sm-eafthfterulesarern~~~~~~andatory,

tion to exercise their perempttor challenges. &or r aoysuggosted. Itdoesappearthat
L ~~~Counsel may ave qthr goals and should be uls ugsbcm ietyivle n ei

rrudd thatthe purpose of jury sslecton is to
- ~~~~seat the eqie uibrOf p"rson to act as fair w lt oto nvi ie sxcn~ cL. and in~par~4 jurors. uetionin is appropriate urdithsteofClona. hleom

to dicvr~ dScus efficts of any bas, jug blev ht as sanae o he1aita
Th~ p~des t~tjr dfr shoul iie *i 4 mo ~- Wta

Pi of theo but ren them$eir coim~ent ~ f~J~Zld 2.be flC1oune5len prempie i issolnot1 only develop anieddc thaa bltveod
monitions. a esonib~y eyn

fert nietOdso oaln andr beati juor.ient them ~e f oxaie n Jrroiett
to 0t a ur ofsi-r otma sull cala bfr o iehv eoeicesni

Ir

c theL rprev nube of furoas (erg. 4ar a Iourt t d

1- 7~~~~~~~~~~~~~~~~~ofr Vtfrehleidm nrasnl
In~~~~~~~~~~fcut sal a



itti neroducon for the j panel to read ongai apProVpiately sealed for any required ,

wher. it arrie sat the couroomr t furtlr oiernt appellate re-4ew and the ILr(IS -AD advised that

6,e Prospecdive r±Ors as well as tio occupy the few th swers will not be diseX ted for any

nnutelir tat pass betwee auxybeing seated and oti-eruse than in the voir dire process Howeve,,

begoc', !ng .e' in. ,h,,ere at se stateso suha C onia that hold
Quesao~u~reS are uuafl oftwo % tt such qfresoar e a tter bUc

If ! 9re<iw atd a va Ienforspector- In' thos iuns-
-e bsI infOrmdc sno s besset to ell lI. should consider draft-

alon~g with a swi=-OnS repar ortlled outlas ' ghi e L

the reor for sevim -n* ' cor ist a Soer vThe seco'dis ~peoaI areas of coer nd no e ea uo optin

queoniosirer tedtoA ~t~iastlO su$*sy apecific lnformation and then conduct ap- 0
involving 'snsiv issueS 

L> 
A 3' au l i ' ' 1g

CISO. ditShoe qus lAio: S are gSOM to be ued , = a D
iuit ~is ;erune that ety have idetied coerse Court will have Wt
at reio titi nwapneiti ev~iecea Mnd dc;>uft d*'i-r4e htw tI advise the, juy abouat Public it

mauldea ote4esi. tions ito bel rndF'u4~ed, en t 4aosure¢!s prfothe i maionprcl vidtd.tlr Whneito U

jWat5 wth Jt l ot he qii~i~ air ad whe j yeitrg, ~eifrri~no vnso~
Wil~~~~ re ~~~~ cinsider,~~~~o thel~in potepairlcse

jumora.The q o'ir~aie~ may l~'rk~used, It i th ot onyat d

m [` de

~ my t bequ- u~s ~t~ ~disic adO trialuter how

9'ep O ri~*6rho beliv tt~lqEieliu§O

~oned o~d~f hepre~nc~Ofihe ~them. If this type J yocitigmn e kwtier or :iet sherean
qiird "'rewun ter

~~opi~to~M~~Couzt W~~tl~ t~e a~~abhOS to=thoe

any e~~~~~~s~~on to Inte~~~~~~~~~veno.' t

Wiew fitad ecue.Z.I ~ eu-thr r

ro9he U J%%Vt Is6 d be ltny b~v au~ aeu Consimeraor~

Squilie tat spaZ TO M~t ad1 o

subjct 7 6Ld "ib*1~t.n at iteele ,aprpfpe o

in uft to 2?Ztbe ire S1firspWhCCi du

fro o Or qie~~ Mretin tariddeesnei.
T ~ ~ ~ ~ ~~H~



i3 placed squvarey on the shoulder of the tial would be the repon of the American Bar Assoia-
El judge azid U .t be igXnore.^ tion Corrnintee or Profes.onaUi chaired ty

This is an ares in which Judges could oenenit fonner ABA dent ustn Stanley. Retai-
from appropriate i 1 r .s, this standrd may raise more questior4 than it
this subject ought to be placed before a bench-bar - or gui ce, lit it iS also an area

49- cormuiete If a enhW csrnttee doe Under- that a 2idge must be prepared io addres

L take analysis of this area, a good starng point

8. Judges shall maintain approprae$ doorum and formatlty of trial
proceedings.

CoMMMnar. Fortnality lends =dibWtV tO M) A lawyer sto the idaycandor,
t Fe Wpoeedin: .and emphasizes to counsel and diligence ad tmst respct.

j%= s the ims ormtat h = rla e(C) A lawy owes to opposit counsel a dury
is not to say that humo=r doer, not have i tsplace inm. ~~o.taosr
the =urtoon, but fM emphasiz that the judoe

tO dt admay nilsutoratitton v of which h ne saq for the effi-
may be called on to xercse, authority tocontrotlforsytmo
tht conduct of Spec¶taors, witumses, parties. or dn diitto

cvunsel There ~'t a jdge or ttorneywho, ~justice and the respect of thg public -it ser-,, ~~~counxl. The isn't ajudge, or attornry who,'& at se r
-5orne hme dunng curt prceedings, has not wit-

IL >rnessW ipappropriate bbhav-or. 7he iudiciary and (D) A lawyer unestdonably owes to the ad-
bar alike ae concerned by the "decline in profe%- =ixustrtion of justice the f anda-nental
W soalisiW asd the A.B.A. amndividual stares dties of persoal diputy and profes-
alike contnue to seek solutions It has been noted sional intesrty.

1t ~~~tat th -"F)el-Ctpdon'dY ait ocil duine thethFalit the u cepdonof what occurs dunrtE) Lawyers should neat each other, the oppos-
trial is as, imnportant as what actmally Occurs ir u. P'e the court, and the sm of
ltence rrthe dity of the profeei4ng and ap-cu taft ± urt and City

L prou 4prit behaviordh obzof both court -and a profe-
c~oune ar ii I1M'poAxnce. judges A e tan ta dta on
s}#ld h w they, ArkoCvU perhFelapsif disc'a. smatter wit oher judg, counsel or (F) A liiithas no rig to dernnd thtcour.-
oth iduAlswithivthelegal comm ty.The sel aNbse the cpposite party or indulge
tia anageerit conrfrence, once agin%, is au- in Wfe='ve co=uct. A lawyer shall a-
approtprate tine to review the court's concem, ways teat adverse witnesses and sultorsIe ay if thx cou a developed "UW proce- with faimess and due consideration.
,due or gdel'n that mt oycove n a t-
ters but also disuss behivior of counsel It is I, In advrsartyog Ipeed ingts ay
submtted that jdgesd o have a responsibiliry to du i m

addrest Orie, only has tC reada e= txetdem o rlietsw s sh X op-ng
co~lsel's behavir.J One onzbly astW reads2 inuence a lawyer's conduct,

Lle t ic i 0n od i P V ;W pP. C- niec
| Szzs. iSX An>, l21 F¢D. s ;N.D; TexW 19&att tude,' or demwanor towards opposing

to -tdertad cortw rnindividual judges, dis*
tictr r stasx wall v. .s td adopt te 'stand- (H) Lawyers should be punctual in schedr ed
arMs of pFawrti t t ths c t felt should be ape and rmeonie that %rdi-

g obsterve by attp yS. Whirle all of the "tandards ness is 4emeaning to th lawyer a.d to
of pract-ce' am imp'rtant, the following sp - e judi sYStU.
cal!,V a y ito &WISionl: ar
cal*ly apply to this discussion~l(£) Effele adv q does not requie an-I7 (A' In Lulflling his or her prnary duty to the tmeonc or ob oiddus behavior, anid

L dien, a lawer must be ever oonscows nmems of the a will adhee to the
cf the broader dutty to the jadicial sye, high standard of conduct whichQ iem tat Wes both attorney land client. judgeS lawyers, clet, and the public

may nght;ully expec.
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L -nE V I D E ; N C E
SUPPLEMENT D

L ouise Robbins had but one clai a, i
to fame: She could see things in 0

L a footprint that noldy else
L could see.

Give her a ski boot and a sneaker,
for instance, and Robbins contended

that she could tell whether the two
,,shoes had ever been worn by the ,,,''`.' * ,2, , h1

same per on. nonsense," he said.
Slow@- her even a portion of a And FBI ''agent William

shoeprit on any surface, Robbins Bodziak, one' of the world's leading
L maintained, and she could identify, .authorities on footprints, said that .'

the person who made it. Robbins' theones were totally, un-
It mightlisound amusing, com- founded.

ing as it Idid, from an anthropology "Nobody else, has ever dreamed -

T4,_d professor swho once astounded her of sayIng the kinds of things she
colleagues by describing a 3.5 million- said,", he xplained.
year-old fossilized footprint in Tan- RobWI 2story, as reported last
zania as that of a prehistoric woman year by the CBS news program "48

L who was 51/2 months pregnant. ' ours," provides, a graphic illus-
It Might also be considered harm- tration of how 'far some prosecutors

less, had it remaned a subject of and defense lawyers are willing togo
academic speculatidn at the Univer- to find anexpert witness to bolster a
sity f: orthiCaroina atGreensboro, case It also shows how easily one
where Robbins taugt anthropology self-procldimed expert with little or

P~ courses an cop1ct, fopitfrm no credenrP in the sintific commtu-'L her stu fle rOa nity can moack a kerY out of the,L ~ ~ ~~h'v'er, Rbishd crihniialU ~-t~system.
taken her' quirkty 'dideas out bf the , 5a~'g~hteningtome that some- -

classroom and intb{ the courtroom, thing like tht,,could go as far as it
whrced hler amazi~l@,lwngeeUading l- ddy'said biiwoa gru , ns a tung school-
F en97teqgo58ye oitie s ed reforral service that puts
madt h r dsionmt of a celebrity on at ye`i s in`h 1c , wth qualified ex-

T.~~~~~~ lesa Iioelopepisndt I Blakly' firt>trl in 195 199 afe an, Il cor ue

the I al trial ii NpitsHe o, evidence was so

pclime, 'ld t e 4wirise '1 uin t!gwh, been le blli lou s e it's necessaryde kla Jno iShe pipfild'kdh it the ABA Journal. to say ;o your selfl' if that can get in,'Her tecn e were even' touted in what cin't?" I

the pagesim magazine. day, near x years after r
B~ her owrg pacront, Robbins te't m ie legal ramifica-r

appearis ar~lr ie mostly fo r 9 the trion a t i timony are still
prosecutidn; nIi, r hn20,ii enIet

nveAr nAxti Aun a the inf where who spent, f ea64euntilI Ilo jail await-lUE19ate r anr fi f e urder offorcdheof e w~ns~ stand. h 10-yea-l Chicago.0Area grl, is suing dismembered bodie were found came
die in .8 tteuef8 yteprosectos 'or allegel violating from the heel of Johnston's cowboy
her tes ionrha lpdsndt his civIl rights. " boot. He was relea4ai from' pri son in
least a, 4oe ~ol Ajrsn di ukey's first, tra, in 1985, 1990, after ani appeals couirt ruled
may have DUt~emno et'rw ended in a hung judry, despite Rob- that the boots o'i which RobbinsF" Th5~'s just ~ne c~ch. R~bbinsbins' testimony that' a, bootprint left based her testimony couldn't 'be' used

the'~nly~-~soh the~world~h othviimskce-in front door against him.L v~~a~~!~d ,~h~t9~MI~saldsh'id. had, been made byh hi~m. He was freed Yet Buckley and Johnston might
And hr dam~' ~a~i' Aow b~n~ tor- in 1987, but onlyl'lbiecause Robbins consider themselves lucky, in light 't

hly ~~~r~l~~d~b" th was then too sick to testify At his what has happnd to Vonni a
~~~~~~ ~~~~retrial. Bullard. Ipenni

__ ~wis, a AdhA Marshall Dale Johnston is also suing Bullard is still serving a life
Law cip res'~~kesttc prosecutors after spending six years sentence in aNorth Carolina prison

171 of mie'n $0 cet vtiseon Ohio's death, row, due atL least in for the 1981'murde-r of another man
I dis ss All ~ 'okl ' cr-part to Robbins, for the 1982 mur- 'after Robbins testified that a bare

Piet oas4'' 'ders df- his teen-age stepdaughter footprints outlined in the victim's
'~ItIb~i~l ise tothe dinty of and her fiance. blood was his. H~aving exhausted his

flobbins testified at Johnston's appeals, based largely on Robbins'
teMa rk' 'a t sen' is'a A e'rt e r for 1984 trial that a muddy impression testimony,, Bullard 'won't be eligib,

ABA Jb3urnal. in the cornfield where the victims' for parole until the year 2001.
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* ~~~~~~~~~~~~~~~~~~~~In fact, many of her colleagues
have been saying as much since
1978, when Robbins joined a scien-

-
~~~~~~~~~~~~~~~~~~~~~~tific expedition at Laetoli. Tanzania.

~~~~ ~~~~~ ~~then the site of one of the most
important archaeological discoveries
ever made. During that exedtin

IF ~~~~~~~~~~~~~~~~~~~~~~according to her colleagues-. Robbins

human footprints as belonging to an L
antelope and concluded that another
set of footprints had been, made ,by

11the prehistorico vman who was 5'h2

omonths prgant. She' also claimed J
to hae fo~ind fssiliZEid cobweLbS that
other members of the exeition sid

did not exist.p4 s

Ti hte, An anthropology pro-L

6r~ ~ ~ ~ ~~~~~~~eso t h niyvirsity of CaliforpiaL

H'' owiliimutch~pfa Cx'Pert LI
N does~~~~an expert ip,

haveitob be?

~ 4 ~Be~kel~r w~ ~s aso la,:membe rf

F ough tp det~~~rmineI ~tlktthe foot-

hadhben edh I

~~"-~~~-~~ ~~os~~~ible'~~ 6"e1 if anv of L
he abdia

~~ FFII~gF 4~~.'o~a stv and/

Fe ~ 'Fr 1 - i~ge~ile re

'iI~~ ul~xot1b ' 6meonted L
__ 'T.*' F'~~~~~~~~~~. 1 [ 1 1 ~~~~~~ ~~ . all ~~~~~in

ime paterns",,,,on the iator eryi

I boy with' footprints 'or A ' es,,,I iih hoj II'I nras~ o e

tine 'Other ex~~~~~ertS can match feet on the~bbn botold! ofieveryB,~ e~~n ort.
Ans of~te SM6 ~dgeetais o rpatt erprnts" an wne

sed ihfopit shoes wloth shoe.a n'tl 18 , ih&1,, 1,d~ot
141 at 

I A "~~~~~~~~~~~~or'Fij 1 Fr r['

1I~~ samples beai ingcomatrse ud shael wenough torst for ietifsen pheoeple botha rn fn ,"'i t ~ a t
a', rif, t' I 'Id"' the 1 foot ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,_Wl AB rA' FLi F F~HFf hgerxp-h

)ins of thpe isamem ridge detai orrno eprint s,"s;~c Ro bbnfod h I~I ~ ' F

in cliIn thatsecud' l hte print, you usey the eth111'ire4I 1theo , F"i ~ ~ d fr hepoe

Ft of exmnigay te shosbelonging 'pit o nyuetce 1~po h ma~~n

1ay ~~to thaitindivlidual.I "F finger."I' F ' ' L1, 9 c

Robbins built her reputation on -
.Fj ~~*~aCiat

life the theory that footprints,' like fin- obbins' clashee hometlycn the ~.l}i~FF~~'
son ~~~gerprints. are Unique. It was her R tested from' th moetse.1~d

man contention that. because of Iindivid- first set foot in a ifpourtroo0m.. F IFIj, ~la

,are ual 'aerniations in the way people Shortly before her det,~:, panel of'FerttmjIi hvkencu -7

M's stand agnd walk, ever-yone's foot will 'more than 100 forensic ex'perts con- tiFe"l ohrcaslli Lukes

Fhis lev itntimrsino n cluded that her footprint' identifica- aut odhsons ~ the

inse surface, including the inside sole of tion technius int o j pnain-,ol

ible ' ~his or' her'shoe. Th'ose impressions, sight, her theories may, seem'pt 4n'i t h'r'e'

she contended, show! up as "wear ently absurd- F.soitrK~salhscedd~
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print as having come from the left
heel of one of Johnston's boots.

"There was nothing there,"
Bodziak said. "There was no evi-fig William dence whatsoever of any recogniza-Bodziak says ble portion of a boot. It literallyRobbins' ideas looked like they had poured plaster

were totally over a bunch of rocks."L unfounded. In Buckley's case, Bodziak andRobbins both compared the defen-
dant's boots with the bootprint left
on the victim's front door. Robbins

L ~~~~~~~~~~~~~~~~~~~~said the print was definitely Buck-
ley's. Bodziak says it definitely was
not.

Bohr7~ 4 - a!! "They're different in a lot ofABANJ/tSA BERG ways," Bodziak said of the'two sam-
Lj Sples. "They don't even come close" to

'lb this day, Robbins still has atin getting her testimony admitted by make' a positive identification that least one supporter who backs herportraying Robbins as a pioneer in a nobody else was willing or able to work unequivocally.
new field of science and by putting on make, arid her conclusions consis- Thomas Knight, a former Illi-r~ testimonials as Ito her character and tently supported the case of the side nois prosecutor who used Robbins as

i. credentials from one or two of her for which she was testifying. an expert in the case against Buck-peers. One prosecutor noted that it Several lawyers cite her testi- ley, describes her as one of the leasttook 400 years for Galileo's theories mony on behalf of the defendant in a controversial experts he has ever
to win acceptance. Another pointed iNorth Carolina murder trial in 1985 encountered. The fact that she aloneout that fingerprint evidence also as one of the 'most telling examples of could do what she did, he says, is awas considered a new science just 80 'her work. Other witnesses had testi- testament to 'her ability, dedicationyears ago. fied that they saw the defendant go and hard work.,

Since Robbins had no competi- into a dry cleaning store where a "I would rank her credibility astion, her testiriFony was difficult to Walerk wa murdered and come out a a witness and -her integrity as a' refute. But defense lawyers depicted ew minutes' later. And the state's scientist right at the top," he said.
her variously~ as a fraud, a charlatans vwn experts had matched two bloody Knight, who now has a privatean opportunist and a hired gun. And 'hoeprints in the store with the civil practice outside of Chicago, alsothey presented other experts who defendant's shoes.LI -/ testified that' there was no scientific ' But, Robbins testified that the
basis for any ofi'the claims she made. hoeprints had been made by twoBy her oyn admission, Robbins people other than the defendant, _
never took orl'taught a course on bothofwhom werewearinghthesaxne WuckSew
shoeprint iidentification techniques as the defendant.
or the wear patterns of shoes. She' I The defendant was subsequently ! freed aer
never conducted a blind test of her convicted and sentenced to death, _ ;'' years
abilities,, publishled her findings in a but was awaiting resentencing in t
scientific journal or submitted her M ay as a result of a 1990 ruling by 3p
work to peer!review. And she never the U.S. Supreme Court holding that
accounted foi, suh things as manu- North Carolina's aia sentencn
facturing differepces in shoewear con- scheme was' unconstitutional. McKoy kD*N

struction', dynamic changes in a per- Jr. v.' North Carolina, 110 S. Ct.
son's foot or' ith'0e effect of various 1227. '_ alNlsurfaces on the qu'ality of a shoe- Bodziak never saw those prints, contends that Rbbinsl ha 0 beenmadeL print. I But he did examine the same evi- a scapegoat by a collectioe of people

"She may well have believed dence as Robbins in two cases. And with ulterior motives, prlitilythosewhat she was saying," said C. Owen both times, the FBI expert concluded who hope to discredit heiestimonyEn Lovejoy, an anthropology professor thatRobbinswasflatoutwrong. as a means of getting thel#nvictions
at Kent State University who testi- In Johnston's case, Robbins and she helped secure oveitursed.
fied on behalf of Buckley, 'but the Bodiiak both compared three plaster ' Bodiak'hs his oWnax to grind,scientific basis for her conclusios casts of bootprints taken at the scene, Knight '"sugg'ei'st's, becaucse Robbins
was completely fraudulent." of the murders'with three pairs ofl was, able to identify footpi1ts thatTLttle said hel concluded after cowboy -boots'belonging to the defen- he 'iouldn't iidetify, an "ssertionhearing her testify at a 1983 murder dant.' Both agreed that two' of the that the FBI expert flatlylepies
trial in Winnipeg that Robbins was prints could riot ihave' been mribade by S She was a'trrif c p i who's"either a crook or' a'self-deluded the defendant'sboots. beenterribly'miigned by some of

I~. quack." th 'thiirld print was unidertifla-' the things thaive beenad'aboutRobbins didn't always testify ble to Boddziak, who said he couldn't her," Knighsaid. l thinklit's really
for the prosecution 'and her testi- even 'determihne through computer sad, an I intend to do 'hgtever Ic"' mony didn't alwaysP'win the case for enhancefnent if 'the inmpression 'had candy8 set thy r;'ord stiiA li"the side that hired her. On the other been l'idde by'a' aboot 'or "a bare foot.- "I don't thlk he has l otherhand, she was always willing to Yet Robbins positively identified the choice" but to defend Robbins,



I.7

Bodziak responded. "Maybe he really stream. And they suggest that judges that Robbins met the test of admissi-
believes her." and juries are fully capable of mak- bility under the state's rules of evi-

Even some of Robbins' once- ing the distinction between a legiti- dence, which require that expert
staunchest 'defenders now express mate scientific, claim and an un- testimony be "relevant and helpful'to
doubts about the',validity of her founded one. the finders of fact." State v. Johnston,
work. -The appellate record on Robbins 1986 WL 8799 (Ohio App.).

Ellis Kerley, a retired professor is mixed. The judge at Johnston's second E
of anthropology at the University of In 1980, a California appeals trial suppressed the boots, along
Maryland who used to vouch 'for courtupheld the convictidn of a man with other evidence he found had
Robbins' abilities onthe witness whomshelinked totherape,robbery ,,Ibeen illegally obtained, in a ruling j
stand, today concedes that he was "a and assau,1t of three elderly women that was affirmed by an appeals lA
little surprise'd" by some of the throughshoeprints left 'at the scene court in 990.
thingsi she, saidincou. ' ,'ofthe crimes, finding that Robbins Now the U.S. Supreme Court

Th >t question yu hav'' toask in was an expert in her field'People . has agreed to enter the debate by R
a~n'y scentific xaminatnis whethi arker,13 C.A.3d 743. i I" ; ' taking up the case of Daubert v.
the interpretation has ''goe beyond Bullard's conviction' also was Merrell Dow Pharmaceuticals, the
the underlying dat," he, said. I'It ffirmed in 1984 by the North Caro- culminatin of a 10-year battle in the
strikes me that tht must ,be what lina Supreme Court.rIt held that new 'federal courts over thadmissibilitv
hopened in Louise'scase." scintific methods are acdmiss'ib'le if of evidence alleging to show that the L

they are reliable, which xit saiad was' anti-nausea, drug Bendectin causesC,,ourts have different standards the ,case 'with respect to 'Robbins' birth defects.
for the admrission of scientific techniques. Any rebuttalitestimony, The case stems from the dis-

_ evidence. Many state,"and rLfd- the court said, goes to the weight of missof suits, against J
eral courts still follow the1 o-called thee evidence, 'not toits admissibility. Merrell Dow,,the maIerof Ben-
Frye fple,p named after a 6ndmark State u. Bullard, 312IN C. 129. 1 dtinbrughtbythe parents oftwo tw
f ederal a ppeals cour decisio'n ['in

gtU~~~~~~fo

193 bariing the use of results from
an earlyI formn of lie detector test
againt a criminal dfd
U.., i293 F. een13 ~ Ftiev.I

Under' the Frye rxl e~ xperftThms1g
testimon~y must be based oec Rins.
recognized scientific, principl ords pro
covery thathas: gained gI ao. ,el Iic
ceptanc int~p iularfedi
Wliiqh it Ib~longw i ordrt
adrtiitted.
grp-ess'ingc' dnew ,uls
several st4t And federl_ oi'i a
libedralize th taadgprng W7N

the usge[ ~o xetIdtes~ Tde.

testify o hichse a ln res hef
tsimoyiL eeat n t~p h Under that standard, 'whc e-San Diego boswo~ brn with

jury unesadteei ~o -m~ains ~,in effect, Robinscud tl birth, defets Ths uis ere, 4is-
erietefcsi J Fi tsiiinNrhCrlnifseermssdterertw Cifri courts

that Citi~otl~e ~75 're~Jcot ':nd alive todayr, acc6rdig toCr a-refused Io ~llow aijryF hear [
t at htithe cn h a1 i~rngton Jr. Biiual ins1 1ef sthw-r

apprAM"~i Bii'fnit p4e16erg' Rxe ftheru d eg~nancy
testimony ast o.itt court there 'threwout th cnit0 with thei Son brteecs
becpme Ii'In~srsd'us~i-o a nmier re~~br, T~narw bfeth

stantixaa ssut n4 nvaina1Couirt i abr s~i rCn
ousl§ i 1 aytat hi ki1 ~88o h re~s', adpto te vde

"iun s ,ae~ aiyRbi~ ehqe~ddg ~ r s1~ 97 ues~ ui

Be ~~~~~~~~~~~~~~I~ sagpoyK I ~o h LE

thea~ h fn~ r' plye snow' th

~ ~ das ~ ure4 y anO~i ap~s~ort '~Te Curtheard oraltaiguments
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* r t (VCO1MITTFE ON RULES OF PPA-CTICE AND PROGEDURL
OF: THE

JU1ICIAL CONFERENCE OF THE UlJI1TEO STATES
WASHiNGT ON, D.C. 20544

j c.EI E. X£QTCN SUPPLEMENT E CHAIRMEN OF ADVISORY COMMIrrEESF ! tt5ttr KF-NFTtil F. RIP~ij-
W~~~~~~~~~~~~~~~~~~~~~~~~KNE~ ,,eLAtFW' esjAPPELLATI! PRULES

PEY£R ¢. McCABE PET IER G. MOCASE "~~~~~~~~~~~~~AM C. POINTER. ,A
| Se¢PETA~~~~~~~~~~~~~~~~~~~~~t ~~~CIVI'L OWLE£

SEC$1E1~AP'~' WILLIAM te!FREL-. HODGES

£Aw&.AD LEAVYLem orand u tn SANKRuPTCY Rvo-f$

j:: 12 Chairmcn and Reporters of the Advisory CoommiRCCs

FRON1: Danicl R. Coquillctie, Rcporter
Mary P. $quiers. Consultant

RE: Federal Rules Anendmcnnis Concerning Local: Rules and Technical
} Arrlendrcnts, including Commitec Notes

DAIE- February S. 1993

At our lunch meeting in Ashcville, North Carolmia. last month, the
Chairnen and Reporters of the Advisory Committees a recd on prCcisC
language for rule amendments concerning local rulcs and technical

U? amcndrnents- Thc necd for uniform commitice notes on ttse rumles was ailso
discussed. We havc sce out the language for the proposed rules below. We havc
also SCt out Cornmmittee notes that we believe accurately rcnect the viewus ofIhosc present at the lunch mecting.

. .~~~~~~~~~~~~~~~~~"

;2 is our undcrsvanding, _h'at,' each of the Advisory Committces will
consider thse rules and notes at their oespective winter or spring 199i
,mcctings.

If you have any qucstions or comments about this material, please
feel free to contact cikhcr one ofus (Dan: (617) 552-4340: Mary: (617) 552-

eTtchnical and Conforming Amendments

| The Judicial Confernce oLthe United Sates may

amend thesc rUles tO 1corrcct errors in spclliS. cr

re arsnces or ty:2ography. OL 10l make technical changes

ne1ded 7) cgnforrn thesc rm1es tostLautonr chatec

U-17r



Fcdcral. Rus A.mendments 7
and Comirnjtee INotes
January 31, 1993

Cpirnmittee Note

lis rule is added to crsablc thne 1udicial Conference L
to makc minor tcchnical amendnoents to these ruies without
having to burdcn the Supremr Court ard CongrCss with
revicwing such changes. This dek.gatitn of aul.hoi:y will
relate Only to uncontroycrstal, nonsubstantivc mnatcrs.

Uniform Numbering of Local Rules

Local rieS mugs cnforw-,.Qgrv uniform 7
nubmtennv gvystem prescribed by the Judicial- CenfIerenc Qf

the Qnited StaLs,

Commil;ee NOIc

This rule requires that the numbering of local rules
conform with any uniform numbcring system ihat may bc
prescribed by the Judicial Cofer-nce- Lick of uniform.
numbcring rnight create unnecesszry traps for couns*l and
litigants. A uniform nwunberinig system would matkc it easier
For an incrtcasir~glv national bar and for litigants to locate a
local rjuke thit applies to a particular procedural issuc.

Procedure When There is No Controlling Law

A iudoe rmv r-gulaic nrlatice in anY mz-i .L
I o

eAnqisien? vjP'3 fcderal o rudeSl fofficial f[mslt 3and

~i44locat ruMs of the disidct. >Ne sanlion or other
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Federal Rules Amendmcnis 
Iand oCrommittc Notes

Janua-v 31, 1992

7lis rule provides flexibility to the court inregulating praclic zwhen thcrc is no con:rollirg law.Specifical1, it Pennias thc court to reguiasc. practice in anymanncr consistcnt w^.h Acts of 1%_ongress, with rules adoptedu tinsn appropriate enabling legislationJ, [inbankrupicy cases: with Official Forms.] and with the districi'slocal rules.

This rulc recognizes thai courts rely on multipledirectives to control practice. Some courns regualate pr;tcticethrough the publishcd Federal Rules and the c]sal rules of thecoun. In :he past, some couns have also used intc.rnaloperating procedures, standing orders, and other intcrnaldircctives. This car, lead to problems. Counsel or litiganus maybe unaware of various directives. In addition, the sheervolume of directives may impose an unreasonable barrier.For example, it may be difficult to obtain copies of thedircctives. Finally, counsel or IiHtgaras may bc unfairly
sanctioned for failing to comply with a directive. For thesereasons, this Rule disapproves imposing arny sanction or otherdisadvantage on a person for noncompliance with such aninternal directive, unless the alleged violation has actual;lotic of the requirencnt.

There should be no adverse conscqucnce to a partyor attorney for violating special requirements relating opractice before a parnicular judge unlcss the party or attorneyhas actual notice of those requirements. Furnishing liligantswith a copy outlining the judge's practices--or mtiaching
irstructions to a notice setting a case for conference or trial-would s1ff-ce to givc actual notice, as would an arder in a casespecifically adopting by reference a judge's standing orderand indicating how copies can be sbtainea.
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TO: Members of the Advisory Committee on Federal Rules of Evidence

L FROM: Margaret A. Berger, Reporter

RE: Rule 404

DATE: September 21, 1993
V)

I. Organization of discussion. After a brief overview of the scope of the rule, its

rationale, and the central criticisms that it has provoked, this memorandum turns to

L. possible amendments to Rule 404 that have been grouped into three categories:

A. Altering the Scope of Rule 404(a). Should the prohibited propensity inference
Ld

incorporated in Rule 404(a) continue to apply in all criminal and civil cases subject to

Lb the three specific exceptions contained in subdivision (a)(1)-(3)? Three possible changes

L are considered: 1. modifying the propensity rule in cases in which defendant has been

charged with a crime of a sexual nature; 2. modifying the rule or the exceptions to the

L rule in civil cases; 3. eliminating the bar on propensity evidence when defendant seeks to

7 show another person's propensity to commit the crime with which defendant is charged.
L

r ̂  B. Making Procedural Changes in Rule 404(b). Discussed are possible changes

affecting the second sentence of subdivision (b): 1. altering the standard of proof that

K now applies to Rule 404(b) evidence as a result of the Supreme Court's decision in

Huddleston v. United States, 485 U.S. 681 (1988); 2. clarifying that the issue to which

the other crimes evidence is directed must be controverted; 3. miscellaneous changes.
7
L C. Making Plainer the Current Meaning of Rule 404 and the Advisory

Committee Note. Should an attempt be made to clarify the language of the rule even if

the Committee chooses not to undertake any substantive changes? To what extent, if

L
the Committee chooses not to undertake any substantive changes? To what extent, if~~~~~~~~~~~~~~~~~~~~~~~~~~'
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any, may the Committee Note be revised if no changes are made in the text of the rule?

II. General Background: The Scope and Rationale of the Rule.

Rule 404(a) restates the traditional propensity rule: evidence of a person's

character, whether manifested through convictions, uncharged misconduct, or specificr characteristics, is not admissible when it is offered solely so that the fact finder may

infer that the person acted in conformity with his or her character on the occasion in

question. Character evidence does not fall within the prohibition of Rule 404 if it is

l offered pursuant to an evidential hypothesis that does not entail drawing a propensity

inference. See Rule 404(b). Rule 404 is subject to three exceptions stated in subdivision

(a): 1. an accused may, subject to limitations, introduce evidence of good character to

show that he could not have committed the charged act, and the prosecution may

respond to this evidence; 2. under some circumstances evidence of a victim's character

may be introduced; 3. evidence of a witness' character for veracity is at times admissible

L, subject to the rules in Article VI of the Federal Rules.

7 Rule 404, like the other quasi-privilege rules in Article IV, rests on relevancy

and policy considerations: 1. doubt about the probative value of past acts in predicting

the future;' and 2. concern that prejudice is inevitable once the jury becomes aware

that a party has committed similar acts in the past. In criminal cases - in which the

danger of prejudice is most acute - Rule 404 promotes constitutional objectives. The
L

t Edward J. Imwinkelreid, The Evolution of the Use of theDoctrine of Chances as Theory of Admissibility for Similar FactEvidence, Anglo-American Review 73, 76 (1993) ("The psychologicalEL literature indicates that character is a relatively poor predictorof conduct.").

2
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L evidentiary rule works in tandem with the privilege against self-incrimination to ensure

that the accused must be proven guilty. Rule 404 assumes that once a defendant 's

criminal past becomes known, the jury will either punish him for prior transgre ssions,

or will be distracted from properly assessing the evidence relating to the charged

crime.2

The chief general criticisms voiced about the propensity rule are: 1. Rule 404(a)

L exacts too high a price by excluding highly probative evidence of the type on wh ch we

act in our every day lives. The strength of this argument varies somewhat depending on

the particular act sought to be proved. See discussion infra. 2. Rule 404(a) is ineffectual

because jurors undoubtedly draw a propensity inference even when evidence is

C admitted, as it often is, pursuant to a hypothesis that does not rest on a relations hip
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

between character and conduct.3 Consequently, as the prohibited inference frequ ently

creeps in anyway, the propensity rule is not worth keeping, particularly since it

generates more reported cases than any other provision in the Federal Rules of

Evidence. 3. Although the propensity rule exists in all Anglo-American jurisdicti ns,

studies of reported opinions indicate a pronounced tendency to avoid the rule's

- prohibition in particular types of cases, such as those involving sexual misconduct or

narcotics prosecutions. Inconsistencies of this sort breed contempt for the law.
LI

L 2 See id. at 73 (empirical studies indicate that trier moreL likely to find adversely to the defendant once it learns about
prior misconduct).

lo, 3 Roger C. Park, "Other Crimes" Evidence in Sex Offense Cases
7 (manuscript dated 6/25/93) ("instructing a jury to follow onlythe permitted thought-path is like telling someone to ignore everytaste in a Hershey bar except the nuts.").

7 3
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LIm. Possible Amendments

A. Changing the Scope of Rule 404.
L

1. Sex Crime Prosecutions.

L a. Background. As reported out of committee in May 1993, S.11,

the Violence Against Women Act contains a provision directing the Judicial Conference,

within 180 days after enactment, to complete a study and make 'recommendations for

L amending Federal Rule of Evidence 404 as it affects the admission of evidence of a

7 defendant's prior sex crimes in cases . . . involving sexual misconduct." As of this .
L~~~~~~~~~~~~~~~

writing, no further action has been taken with regard to S.11.,I

L The commentary that follows is not the study mandated by the bill, (see

7 Attachment A) since such a study would obviously be premature at this time. The

discussion below does not survey the admissibility of prior similar sexual misconduct

under state and federal evidentiary rules, and does not consider all of the specific issues

commanded by S.11. Analyses of state practices and the desirability of changing the

propensity rule in sex crimes cases are considered in two articles now awaiting

publication which are included as Appendix A to provide additional background

information. The authors have agreed to make them available to the Committee at this

fL, time.

The discussion below focuses on the central question of whether the propensity

rule should be modified to permit evidence of a defendant's prior sexual misconduct in a

sex crime prosecution. This inquiry, already a topic of considerable debate because ofL
heightened attention to crimes of rape and child sexual abuse, has heated up even more

4
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Et because of recent events involving celebrities, such as the highly publicized rape trials of

L William Kennedy Smith and Mike Tyson, and the charges against Woody Allen.

Furthermore, legal commentators have long observed that in these kinds of cases some

jurisdictions employ special rules to admit propensity evidence, and that courts tend to

interpret overly expansively the categories pursuant to which prior acts evidence is
L

admitted on a non-propensity inference.' See The Admission of Criminal Histories at

Trial, 22 U. Mich. J.L.Ref. 713, 723-24 (1989) (reprint of paper prepared by the Office

of Legal Policy, U.S. Dep't of Justice). Most of the relevant decisions have, of course,

been rendered in state courts, as relatively few cases of sexual assault or child

molestation are heard in federa courts.

S.6,wthIch as been introduced in Con and referred to the Judiciary

F Committee, would add Rules 413, 414, and 415 to the Federal Rules of Evidence. (see

Attachment B) These proposed new rules provide that in sexual assault cases, child

molestation cases, and civil cases concerning sexual assaults or child molestation,

F evidence that the party accused of these acts has previously committed a similar act is

admissible whenever relevant. In a rape prosecution, for instance, Rule 413 would admit

evidence that defendant had committed an uncharged sexual offense as making it more

probable that he committed the charged crime.

4 The same argument -- that Rule 404(b) is cited to admit
other crimes evidence mechanically, without analysis -- has been
made with regard to conspiracy cases and narcotics prosecutions.
See, e.g., J. Weinstein & M. Berger, Weinstein's Evidence par.404(09] at pp. 404-58-59 and par. 404[12] at pp. 404-74-404-75. See
also the discussion of narcotics prosecutions in United States v.Gordon, 987 F.2d 902 (2d Cir. 1993).

L~~~~~~~~~~~~
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The proposed rules raise a number of serious issues which are discussed below.

Some of these objections apply to any modification of the propensity rule in sexual

assault cases, but others pertain more particularly to the pending version and could be

mitigated.

b. The slippery slope. If the probative value of, and need for,

propensity evidence in other criminal cases is of the same magnitude as it is in sexual

offense cases, then carving out an exception for sexual offense cases will undermine the

continued viability of the propensity rule in general. Although proponents of proposals

to admit uncharged acts in sex offense cases argue that this evidence is particularly

probative - that the likelihood of a sexual offender committing another similar crime is

L remarkably high -- the empirical evidence supporting this conclusion is problematic.5r: Despite anecdotal evidence, the argument does not even seem particularly convincing in

the case of certain kinds of sexual offenders such as pedophiles.' Furthermore, whether

L the rate of recidivism for sexual offenders is higher than for certain types of

K professional criminals is debatable. 7

If the federal rules are amended to authorize the admission of uncharged sexual

5 Blackshaw, Furby & Weinrott, Sexual Offender Recidivism: AReview, 105 Psychological Bulletin, No.1 (1989) (concludes that
despite large number of studies of sex offender recidivism we know
little about it because of methodological flaws that enable one to"conclude anything one wants.").

6 Romero & Williams. Recidivism Among Convicted Sex offenders:
A Ten Year Follow UD Study, 49 Federal Probation 58, 62 (reported
that rearrest rate for sexual assaulters is 10.4% and for
pedophiles 6.2%).

'7 Id. (researchers found that non-sex offenders had a
is consistently higher rearrest rate than sex offenders).

6
L4

V



In

I'

E

in

r

i

F
L 1

1

iin
1,

L

I~~~~~~~~~~~~~~~~
I.

11~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J



offenses because of their allegedly high probative value, the door will be opened to

overturning the propensity rule in other types of cases in which probative value is

arguably high. Whether such a fundamental change in American jurisprudence is

Lid desirable needs to be considered. Whether the federal system should encourage such a

shift by amending Rule 404 to deal with a kind of case rarely found in the federal courts

is questionable. It should also be noted that some very recent state decisions have

L refused to admit uncharged misconduct evidence in sex offense prosecutions. See Getz v.

State, 538 A.2d 726 (Del. 1988); State v. Zyback, 93 Ore.App. 218, 761 P.2d 1334

(1988), rev'd on other grounds, 308 Or. 96, 775 P.2d 318 (1989); Lannan v. State, 600

L N.E.2d 1334 (1992).

L c. The ease with which the uncharged act can be established. In

Huddleston v. United States, 485 U.S. 681 (1988), the Supreme Court held that in order

for evidence of uncharged offenses to be admissible under Rule 404(b), the trial judge

must only find, pursuant to Rule 104(b), that a jury could reasonably conclude by a

preponderance of the evidence that the defendant had committed the prior act. This

standard may not adequately protect the defendant from evidence that jurors tend to

L overvalue, particularly if the definition of what constitutes a prior sexual assault is as

broad as proposed in S.6. While it may be difficult to prove sexual offenses, it is also

difficult to counter false accusations. When an alleged victim is willing to testify, or has

L made a statement that overcomes hearsay objections, the test of Huddleston is probably

fl' met. Of course, if Huddleston is abandoned in favor of a higher standard (see discussion

infra), this objection will not apply.

L

7
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Furthermore, Huddleston should perhaps not apply. The Supreme Court in

Huddleston was concerned with non-propensity evidence admitted pursuant to

subdivision (b). Evidence of prior sexual misconduct would be admitted as an exception

Kg to the propensity prohibition in subdivision (a). The existing exceptions to subdivision

L (a) offer no guidance about the appropriate burden because Rule 405 allows proof by

reputation or opinion only. Presumably, given all the problems with evidence of prior

LI sexual misconduct, one could require a preliminary determination by the court pursuant

to Rule 104(a) as a condition to admitting such evidence. Whether a standard higher

than the usual preponderance of the evidence should be required would also have to be

decided.

LI Another possible solution would be to limit the use of prior misconduct to

instances in which there has been a conviction. This modification would relieve jurors of

having to cope with the collateral issue of whether defendant committed the uncharged

L act, and defendant of having to mount a defense with regard to uncharged crimes. Of

course, such a limitation would cut down enormously on the cases in which evidence of

prior sexual misconduct would be usable. It must also be remembered that some acts of

sexual misconduct are so unique that they are properly admissible pursuant to Rule

404(b) even under the present rule.

d. The interaction with Rule 412. Although the propensity rule

incorporated in Rule 404 is probably not constitutionally required, constitutional

difficulties might arise were propensity evidence relating to the defendant's prior sexualL.
conduct proffered in a case in which the prosecution invoked Rule 412 to bar the same

F.
[ 8
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kind of evidence against the complainant. A judge might well find that under these

circumstances, the evidence offered against the complainant "is constitutionally required

to be admitted" pursuant to Rule 412(b)(1) of the Federal Rules of Evidence! Allowingr
the prosecution to make use of an evidentiary principle while simultaneously restraining

- the defendant from introducing probative evidence is constitutionally suspect. Cf.

Chambers v. Mississippi, 410 U.S. 284 (1973).

L If, in order to avoid constitutional difficulties, judges permit defendants to

E introduce evidence of complainants' past sexual behavior, the result may well be that

which Rule 412 seeks to avoid - an unwillingness on the part of victims of sexual

L assaults to bring charges. Aside from undermining the rationale of Rule 412, this

I outcome would be directly contrary to the objective sought by those who advocate

rlll- elimination of the propensity rule in sexual misconduct prosecutions in the hope of

L obtaining more convictions.

K 2. Civil Cases. By stating without any limitation that "evidence of a

person's character or a trait of character is not admissible" to prove propensity, Rule

404(a) makes the prohibition applicable to all cases including civil cases. In contrast, the

[ word "accused" in subdivisions (a)(1) and (a)(2) indicates that the exceptions apply only

r, in criminal cases. This reading of Rule 404(a) is supported by the Advisory Committee

Note which states quite clearly that evidence of conduct may not be used for a

propensity inference in civil cases and that the exceptions stated in subdivisions (a)(1)

L s Our pending amendment to Rule 412 provides in subdivision
(b) (1) (C) for the admission in criminal cases of "evidence the

a exclusion of which would violate the constitutional rights of the
defendant."

9
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Fe
L and (a)(2) do not apply, The Advisory Committee defended its extension of the

propensity rule to civil cases because of character evidence's low probative value and

tendency to cause prejudice; it was unwilling to extend the defendant's option to

introduce evidence of good character for fear of opening the door to psychological

evaluations and testing.

Despite the clear mandate of Rule 404(a), an occasional federal court has

L indicated a willingness to extend the exceptions to a civil case if the conduct at issue is

criminal. See, e.g.. Bolton v. Tesoro Petroleum Corp., 871 F.2d 1267 (5th Cir.) (civil

RICO; evidence admissible in a trial raising quasi-criminal allegations), cert. denied,

L 110 S.Ct. 83 (1989); Perrin v. Anderson, 784 F.2d 1040, 1044 (10th Cir. 1986)

("Although the literal language of the exception to Rule 404(a) applies only to criminal

cases, ... .when the central issue involved in a civil case is in nature criminal the

L defendant may invoke the exceptions to Rule 404(a)."); Crumpton v. Confederation Life

Ins. Co., 672 F.2d 1248, 1253-54 & n. 7 (5th Cir. 1982) (action on accidental death

policy where insured had been shot by woman who claimed he raped her; beneficiary

allowed to introduce evidence of insured's good character; court affirmed "when

evidence would be admissible under Rule 404(a) in a criminal case, we think it should

also be admissible in a civil suit where the focus is on essentially criminal aspects, and

the evidence is relevant, probative, and not unduly prejudicial;" alternative holding).

The Committee might wish to reconsider the original Advisory Committee's

r, conclusion, taking into account whether legal developments since 1975 justify a recastingL,
of the propensity rule in civil cases. For instance, does the increased reliance on quasi-Ir1

10
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Li

LI criminal measures such as civil RICO and forfeiture proceedings make a difference, or

an increase in intentional tort actions which furnish the closest analogy to criminal

misconduct?

L A number of the states have revised Rule 404(a) to deal specifically with

C problems posed by civil cases. See 1 Trial Evidence Committee, Section of Litigation,

American Bar Association, Evidence in America: The Federal Rules in the States § 14.2

LA at pp. 4-5 (1992). The Texas rule broadens the (a)(1) exception to allow proof of good

character in all instances involving accusations of moral turpitude whether in a civil or

criminal case. and extends the (a)(2) exception to the character of victims of assaultive

L conduct in civil actions:

(1) Character of party accused of conduct involving moral turpitude. Evidence
of a pertinent trait of his character offered by a party accused of conduct
involving moral turpitude, or by the accusing party to rebut the same;

(2) Character of alleged victim of assaultive conduct. Evidence of character for
violence of the alleged victim of assaultive conduct offered on the issue of self-
defense by a party accused of the assaultive conduct or evidence of peaceable

K character to rebut the same.

L 3. A Third Party's Propensity. Read literally, Rule 404(a) excludes

evidence relating to any person's character when offered for a propensity inference. See

I United States v. McCourt, 925 F.2d 1229, 1235 (9th Cir. 1991) (rule applies "to any

E person, and to any proponent"). In a criminal case, when the accused wishes to

introduce character evidence to suggest that someone else was the perpetrator of the

L charged crime, concerns that propensity evidence will undermine defendant's

presumption of innocence obviously are inapplicable. Rather, strict utilization of Rule

404 will deprive the accused of exculpatory evidence regardless of its probative value

L
Fw 11
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L even though it might engender a reasonable doubt. Few cases have dealt with this issue;

sometimes the evidence proffered by defendant is found to satisfy Rule 404(b). See. e.g.,

United States v. Aboumoussallem, 726 F.2d 906 (2d Cir. 1984) (defendant who claimed

L that he had been duped into smuggling by his cousins wanted to show that his cousins

had duped others; court found that evidence satisfied Rule 404(b) but not Rule 403).

Should the propensity bar be removed when an accused seeks to introduce character

evidence relating to a third person so that admissibility will be governed by Rules 401

and 403 rather than Rule 404?

B. Amendments to Rule 404(b).

LJ H1. Changing the burden of proof. Until the Supreme Court's decision in

Huddleston v. United States, 485 U.S. 681 (1988), there was a conflict in the circuits as

to the height of the prosecution's burden in proving the other crime, and as to whether

Rule 104(a) or (b) applied. The Supreme Court resolved the issue by holding that the

trial judge need not make a finding with regard to other crimes evidence; rather,

pursuant to Rule 104(b), the court "simply examines all the evidence in the case and

decides whether the jury could reasonably find the conditional fact . . by a

preponderance of the evidence."

There are critics who argue that the Huddleston standard does not afford the

accused sufficient protection. The American Bar Association's Criminal Justice Section

has urged abandonment of Huddleston in favor of a clear and convincing standard, and

its position has been endorsed by the A.B.A.'s House of Delegates.' A number of states

9 See E.J. Imwinkelreid, Uncharged Misconduct Evidence S 2:08
L (1993 Supplement).

12
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have refused to adopt Huddleston in construing their own versions of Rule 404. See.

qua e.g., State v. Faulker, 314 Md. 630 (1989). The Court of Appeals of Maryland,

Standing Committee on Rules of Practice and Procedure has recently stated that it

"intends to make no change in Maryland Law." Report at 37 (1993). Minnesota added a

r sentence to its Rule 404 after Huddleston:

In a criminal prosecution, such evidence shall not be admitted unless the other
crime, wrong, or act and the participation in it by a relevant person are proven
by clear and convincing evidence.

7 Congress, however, may well wish to retain the status quo. Whether Huddleston

should be extended to proof of prior sexual misconduct if such evidence is allowed as an

exception to the propensity rule is discussed supra.

2. Clarifving whether the evidence must relate to a disputed issue. The

courts are divided about the extent to which a consequential fact must be controverted

Lo in order for other crimes evidence to be admissible to prove that fact. A subsidiary issue

on which courts disagree is whether the defendant has the right to preclude the

prosecution from proffering other crimes evidence by offering to stipulate to the

consequential fact to which the evidence is relevant. The Supreme Court by-passed the

opportunity to clarify the stipulation issue when it dismissed its writ of certiorari in

United States v. Hadlev, 918 F.2d 848 (9th Cir. 1990) as improvidently granted. The

stipulation issue is extensively discussed in E. Imwinkelreid, supra at §§ 8:10-8:15.

L The words "if controverted" do not presently appear in Rule 404, although they

L do in Rule 407. Consequently, it is arguable that the plain-meaning of Rule 404(b) does

not condition the admissibility of other crimes evidence on the defense having created an

13
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L actual dispute - through evidence or other means such as an opening statement - about

L the consequential fact to which the evidence is offered. The differences in the circuits is

most apparent in connection with the issue of intent. Some courts allow other crimes

evidence whenever specific, as compared to general intent, is a required element. See,

Leg., United States v. Briscoe, 896 F.2d 1476 (7th Cir.), cert. denied, 111 S.Ct. 173
L.

(1990); United States v. Engelman, 648 F.2d 473, 478 (8th Cir.1981). However, the

nature of some crimes is such that no genuine issue of intent exists because of the

L inference that arises from the criminal act itself. Allowing other crimes evidence in such

circumstances invites a propensity inference. See. United States v. Kramer, 955 F.2d

479, 492-93 (7th Cir. 1992) (Cudahy, J. concurring) (criticism of specific intent

distinction). Other courts require the issue of intent to be seriously disputed and refuse

to allow other crimes evidence when, for example, the defendant claims that he did not

commit the charged act. See. e.g., United States v. Figueroa, 618 F.2d 934, 940 (2d Cir.

L 1980)..

The Supreme Court's opinion in Estelle v. McGuire, 112 S.Ct. 475 (1991), a

habeas corpus challenge to a California conviction, contains dictum that provides some

[I ammunition for concluding that the prosecutor is free to introduce other crimes evidence

even when the defendant has failed to raise an issue concerning the fact which the

evidence seeks to prove. In a prosecution charging defendant with the murder of his

I infant daughter, the prosecution offered evidence that she was a battered child. The

Court of Appeals had ruled that this evidence should have been excluded because

defendant did not raise a defense of accidental death. The Supreme Court disagreed:

14
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[Tihe prosecution's burden to prove every element of the crime is not relieved by
a defendant's tactical decision not to contest an essential element of the offense.

r- In the federal courts "[a] simple plea of not guilty ... puts the prosecution to its
proof as to all elements of the crime charged." Matthews v. United States, 485
U.S. 58, 64-65 (1988).

Id. at 475.

C Is this an issue we wish to address? For instance, the words "if controverted"

could be added to Rule 404(b) after the words "mistake or accident."

L Tennessee requires that upon request the judge must hold a hearing outside the

jury's presence and at that hearing

The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence;

Tenn R. Evid. 404(b)(2).
L

3. Other suggestions. Should one add a ten year limitation to Rule 404(b)

analogous to that contained in Rule 609(b) regarding the use of convictions for

f impeachment? Should the rule add language aimed at distinguishing between "other" or
L

"extrinsic" acts versus the "same" or 'intrinsic" acts. Some recent codifications have

attempted to deal with this issue. Louisiana has added the following language at the end

of Rule 404(b):

, or when it relates to conduct that constitutes an integral part of the act or
transaction that is the subject of the present proceeding.

Kentucky has added a second subdivision to Rule 404(b) that deals with this issue

somewhat differently:

(2) If so inextricably intertwined with other evidence essential to the case that
separation of the two (2) could not be accomplished without serious adverse effect
on the offering party.

15
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C. Amendments Aimed at Clarification of the Existing Rule. This section

considers whether any changes should be made in the text of Rule 404 or the Committee

Note to make them more comprehensible even if the Committee does not wish to affect

the current meaning of the rule. Since the Committee has never had an opportunity to

discuss the costs and benefits of revising rules in the interest of intelligibility, I have

proceeded in the following manner. Rather than redrafting Rule 404 before knowing the

Committee's views on when clarification is worth the risk of inadvertently creating

unanticipated problems, I have instead categorized different kinds of possible changes so

that we can consider general principles as well as specific changes. The sample

amendments to Rule 404 which are set forth are intended more as illustrations of issues

than as recommendations about specific language that should be adopted if the

Committee determines to resolve the difficulty in question.

1. Enhancing plain-meaning. Into this category I have slotted possible changes

that would make the intended plain-meaning of the rule plainer. Law professors would

perhaps agree that the scope of Rule 404, and its interrelationship with Rule 405, often

elude the casual reader.

a. Should the rule deal more comprehensively with character? Would

lawyers better understand the scope of Rule 404 if the rule dealt with character evidence

more comprehensively. Rule 404 prohibits the inferential or circumstantial use of

evidence to prove conduct in conformity with character except in three specified

circumstances. Subdivision (b) explicitly acknowledges that this general prohibition is

inapplicable when evidence is offered to prove something other than character so that no
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inference from character to conduct is entailed, The text of Rule 404 does not, however,

explicitly state that the rule is equally inapplicable when a person's character is directly

relevant without an inference about his or her conduct. Whether this is adequately clear

L is problematic despite being mentioned in the current Committee Note.

Oregon has changed the title of its Rule 404 to read: Character Evidence:

Admissibility. It then adds a new first subdivision:

(1) Admissibility generally. Evidence of a person'scharacter or trait of character
is admissible when it is an essential element of a charge, claim or defense."

A more ambitious undertaking would be to redraft Rule 404 to make clearer the

V; difference between inferential and non-inferential use, and to tie the methods of proof

more directly to the various ways in which evidence relating to a defendant's character

Ad may be used."'

L_ b. Is the rule sufficiently clear as to when character evidence is

go admissible? Advisory Committee Note to Rule 404 (a) states:

Character questions arise in two fundamentally different ways. (1) Character
may itself be an element of a crime, claim, or defense. A situation of this kind is

l commonly referred to as "character in issue." Illustrations are: the chastity of the
victim under a statute specifying her chastity as an element of the crime of
seduction, or the competency of the driver in an action for negligently entrusting

10 Montana has adopted a similar provision as the last
subdivision in Rule 404 but- without a change in the caption of the
rule to indicate that it is dealing with character evidence in
general.

1l See Glen Weissenberger, Character Evidence Under the
Federal Rules: A Puzzle with Missing Pieces, 48 Cincinnati L. Rev.
1, 12 (1979). Professor Weissenberger's proposal which combines
Rules 404 and 405 is attached. See Attachment C.
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cr a motor vehicle to an incompetent driver.12

The Note further states that allowable methods of proof are dealt with in Rule 405. That

rule refers to "cases in which character, or a trait of character of a person is an

He essential element of a charge, claim or defense." (emphasis added)

7 Is this language misleading? The formulation of "essential elements" in Rule 405

and the illustrations in the Rule 404 Note about formal "elements" of causes of action,

suggest that something more is intended than character being a "fact that is of

fl consequence." See Rule 401. Although reported opinions do not indicate that courts

insist on anything other than a showing of relevancy, the departure from the language

L of Rule 401 may suggest that something more is required of a proponent. The Bar's

r- discomfort with the meaning of an "essential elements" test was apparent when we

discussed Rule 412.

L If the Committee wishes to make Rule 404's treatment of character evidence

more comprehensive by adding a provision that character evidence offered to prove

something other than propensity is admissible (see a. supra), the formulation must be

coordinated with Rule 405. Consequently, the "essential claims" phrase would have to be

retained if Rule 405 is not amended.

C C. Is Rule 404's treatment of civil cases adequate? This discussion is

concerned with the clarity of the rule with regard to civil cases rather than with its

wisdom which is discussed supra. Rule 404 makes two somewhat indirect statements

12 The terminology, "character in issue," is also used in
connection with the very different situation codified in
subdivision (a) (1) when the accused is allowed to introduce
evidence of his good character.
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about the inferential use of character evidence in civil cases. The Advisory Committee's

intent is clearly expressed in the accompanying Note. By stating without any limitation

that "evidence of a person's character or a trait of character is not admissible" to prove

propensity, the Rule makes the general prohibition applicable to civil cases. By using the

word "accused" in subdivisions (a)(1) and (a)(2), it limits the two exceptional

circumstances in which the propensity inference is usable to criminal cases. One could

make both of these points explicitly. Adding "in a criminal case" to the exceptions (if

that is the desired rule) would eliminate arguments that "accused" means the defendant

in a civil case.

d. Is the relationship between subdivision (a) and subdivision (b)

sufficiently clear? Is it helpful that the first sentence of subdivision (b) restates the

general rule of subdivision (a)? One consequence is that courts at times quote this

sentence and cite subdivision (b) when they are they are solely concerned with analyzing

the scope of the propensity rule. The case is then classified in annotations, etc. as a Rule

404(b) case. Furthermore, the repetition in (b) perhaps obscures the difference between

a propensity and non-propensity inference, and promotes the erroneous impression that

subdivision (b) is an exception to subdivision (a).

2. Codifting Supreme Court holdings. There is precedent for amending

the Evidence Rules to incorporate Supreme Court holdings; both the Civil and Criminal

Rules of Procedure have at times been amended to codify a Supreme Court holding."3

13 For instance, the work product rule in Fed.R.Civ.P. 26 has
its genesis in Hickman v. Taylor, 329 U.S. 495 (1947) and Criminal
Rule 26.2 was in part a response to United States v. Nobles, 422
U.S. 225 (1975).
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Most evidence courses now teach evidence as a code subject, and the multi-state bar

exam is based on the Federal Rules of Evidence. Failing to incorporate a significant

decision of the Supreme Court that is essential to understanding and using a particular

rule may therefore mislead the advocate who expects to find everything in the Rules. On

the other hand, additional codification will make the rules more prolix.

Possible candidates for codification are Huddleston v. United States, 485 U.S. 681

(1988), see supra and Dowling v. United States, 493 U.S. 342 (1990) (evidence of crimes

of which defendant has been acquitted may be admitted pursuant to Rule 404(b).

Huddleston is the far more significant opinion since its holding applies in every case in

which Rule 404(b) evidence is proffered, and a number of states interpret identical

versions of Rule 404 differently. See discussion supra and see 1 Trial Evidence

Committee, Section of Litigation, American Bar Association, Evidence in America: The

Federal Rules in the States § 14.2 (1992). A sentence with a cross-reference to Rule

104(b) could be added to the end of subdivision (b), or a comment could be added to the

Note. The need to codify Dowling is considerably less.

3. Adding cross-references. Rule 404 currently contains cross-references to Rules

607, 608 and 609 in subdivision (a)(3). Subdivision (a)(2) should perhaps state that it is

subject to Rule 412 since it clearly is. See Iowa and Texas Rule 412. A cross-reference to

Rule 405 might also be desirable to clarify the relationship between Rules 404 and 405.

See discussion of Rule 405.

4. Revising the notes. In a previous memorandum I questioned whether we are

free to issue new notes if we make no changes in a rule. Assuming that we may make
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changes (either in conjunction with amendments to the text of the Rule or otherwise),

we need to consider the type of changes we would wish to undertake.

a. Correcting errors. The third paragraph of the Note is clearly wrong in

[ light of Rule 412 in the example it gives of evidence of the character of the victim being

admissible on the issue of consent in a rape case.

b. Updating case law developments. The extent to which one should update

references in the Committee Note is particularly troublesome with a rule like 404 which

has engendered so much commentary both in the courts and legal literature. For

instance, an entire treatise is devoted solely to Rule 404(b). Do we want to include

Ks references to helpful secondary materials? even if their authors are members of the

V Evidence Committee?

L,

I
L!
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$SW. LIREPORT ON ffEERAL RW.E OF EWDENCE 404

(8) A f~otWar Un 180days ufte Me daft of war-hesnt of this

L Act, UbS Judicial Conference she compleft a ftidy of, and shall SUbmIt to

Coress, rooommendtl for amenng Feder Ruhs of Evtdenoe 404 a It

S MOn admiSsion of evldee of a dafefidants prx se crimes In ase$

brought pursuant to chapter 109A or otr mum hwoMng sewax misconduct.

(b) SPECIF-C iSSUES - T11is stUdy shall Include, but Is not limited to,

L conseideflon of the following Issues: (1) a sunrey of existng law on the

introducton Of prior smilar sex crmzes under state and federal evidentlary rules;

(2) a rconmmendation about whehr Rule 404 shoul be amuended to Introduce

evidence of prior sex crimes and, If so, (a) whether such eats could be used to

prove the defendant's "propensity to act therewith and (b) whether prior similar

sex crimes should be admitted for purposes other than to show character; (3) a

recommendation about whethersimilar acts, if admitted, should meet a

threshold of simlarity to the crime charged; (4) a recommenation about

whether similar acts, if admitted, should be confined within a certain time period,

(e.g. 10 yearn); and (5) the effect, If any, of the adoption of any proposed

changes On the admissibility of evidence under Rule 412, the rape shield law.
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1;-.Anore happy to see this bill with a pub- sexual assaults at colleges and univer- Pooaino niainblic law number assigned to It. Those sities2. ihto.hevcimt fi.retMembers or Congress and organizations Subtitle D contains new justi ce as- Sc12. ment in legal proceedings.at,zwho have put In ye-oma~ns' service In stac meursoenneSta-te Sec. 12S. Right of the victim to an impartial~*this effort can, then move on to other and oclefrsaintexlvo-jury.~pressin~ isiues facing American i's~mi.. lence. Sec. 126. Victim's right of allocation in sen- p''le.Thank you, Mr. President.* Title U: of the bill concerns domestic - tnig1 jy- M BOXER. 'Mr. Presidant, it 1a. violence, stalking, and offenses against Sc 2.Vci' ih fpiayL:.been a Icing diffIcult tight.. but today the family. It strengthens the Federal- SUM=~z 0-SArs CAAP'USZSwe stand a few short steps from Vie- response to domestic violence, stalk-, e.23.Ntoa asln td ncmu',tdry. We now have -a Congress that will Ing, and noncompliance with child sup- sexual assault.pasteFamily and Medical Leave Act port obligations In oases with inter-' SUBTrrLZ D-ASSISTANCE TO STATES ANDa Preadent wo hasagreed to sign' state elements, requires reports on a e.14 eul volece g~rzntrgrmit. nto aw. am roudto be an origi- number of issues of importance to pro Sec. 141. Seuppalioencer rats program.~ ~nsl cospnsor of this legislation. tecting the victims of domestic vi- Sc14.upemnaygntfosates
* adopting effective laws relating~'N~: The Famly and Medical Leave Aet, jence, and establishes a new justice as- .:, to sexual violence.L~~c~~Provides famille with-Job Seca- sistance Program to enhance State and TILEf-DOMESTIC VIOLENCE. STALIC-a iewhen-they most need It. local elforts to combat domestic, vio,- ING. AND OFFENSES AGAINST THEl'."i longoverduie. No worker should be lencre and stalkling, and to enforce child FAMILYesbetto termination !for taking time support obligations. See. 201. Interstate travel to commit spouseffto care -for & Sick cehild. I believe.. Title-Itr of the biln establishes'a. na- abuse or to violate protective -.F 4 htnot only will this'ill jxis iu tIOn&i task force on violence' against -~ order: Interstate stalking. *huamae noworkplace policies, it. women. The task force would carr out .Sec.- 202. Full faith and cred.it for protective r.will make workers moepout ySa comprehensive examination of VW sc.20 Norderpls.o ihciluprslif~tfgthe Prospect' that' they -lent crime against women, and rec- b4tin nitrsaecss~would leave- to' choose- between their omineiled' additional reforms and -ims- Se. 201. Prestumption against child custody"'C~' familiesadthefr Jobs.;poemns ' for spouse abusers.Iurge my colleag-des to-Join mein Llook forward to working-wliths Sjee_-. 206. ROPort on battered wtimen'r- syn-ij~a~igfor fast A4ction on thre Famaly ' distinguished chairman of the judici.- I drm.-'radMdcal Leave &. - ary Committee --In -finding common Sec. 206. Report on confldentiality of ad-A- gro~~~~~~~~u,.nds in our legislative proposals, and ~-dresses for victimns of domnestic

DOLE or himself, ~lseeing them adopted Into law. 2O7rr r .rcodepngrltn~ 7 . . . S~hc~soNMr. I ask un-nimous' consent that the domnestic violence.
Mr. SPECER, and . text of the' bill and -any additional Sec. 208. Domestic Violence and family-sup-COVERDSIL): -~~ a'.: - statements be printed In the CoNoREs_- Port grant program..&.Abilto prevent and punisih sex- siNA REcOcan ... TITLE III-K&TIONA.L TASK FORCE. ONcslv olec and domestid violence, to Ter being no objection, h' VIOLENCE AGAINJST WOMEN

asit ttmendlclsfRCRD sfollows:. -- - . . 55. 302. Duties of task force. A't'fecs, andfor other purposes, to the .S.5 . Sec. 303. Memnbership.Cmmittee On the Judiciary, Be it enacted by the Senate and HOuse Of ReP- Sec. 306. Executive director and staff.5~~~OAL -~~~~~~ resenatives of the United States of Amerku j4sec. 304. Pay.r .f.tsk frceASSAULT PRZVEN'TOK Aar or I5Sl Conpreu =ebld See. 306. RPowrs ftas. oc.~-~f.DI.Mr. Preslddeni, as I stat~d SECTIOK L SHORT Tmz. Sec. 306. Authorization of appropriatijon.~ 8SrllerI am Joined today by several of This Act may be cited as the "Sexual As- Se.39 Termination.Y eulcan colleagues in introduc- swalt Prevention Act of 193. ILE1SULVILNC -~ Ilg t~e Seual ssaut Prventon. Act SMC . TEABXZ OF CON'XzNT& . SMMT=L A-PENALTIS AND PX1~ErES
As Is MY right as Republican leader, Sec. 2. Table of contents. FENSE CASES.
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-(IC) causes the death of a person inten- " (g) JUD63 AND JURtY AT CAPITIAL SiErTXNC. under subsection (1) outweigh any mitigating~ tioaily knoingl, orthrogh rcklesnes INOHZAriUN.-A hearing to determine factors, then the jury shall recommendamanifest-ing extrerne indifference to human whether the death penalty will be imposed sontence of death. in any other ca"., the juryL life; or .for an offense under this section shall be coD- shall not recommend a sentence of death, In"(2) causes tho death of a person through duct-ed by the judge who presided at trial or any other case. the Jury shall Dot rec-the intentional Inflictlon of serious bodily accepted a guilty plea, or by another judge if omrnend a sentence of death. TMe jury shallinjury; -. that judge is pot available. The hearing shall be instructed that it must avoid any influ-

..hali be punished as provided In subsection be conducted before the jury that determined ence of sympathy, senitiment, passion, preju-(C) of this sectiun. the defendant's guilt If that jury Is available, dice, or other arbitrary factors in Its deci-Ui) n'DL'-AL JU'I-SDIC77ON.-There is Fred- A new jury shall be impaneled for the pur- sion, and should make such a re-commends.eral jurisdiction over an offense described In pose of the hearing If the defendant pleaded tion as the Inform',ation warrants.this section If the conduct resulting In death guilty. the trial of guIlt was conducted with- -(k) SrECIAL P'RECAUJTION To ASsuREs[ ~ occurs In the course of another offense out a jury, the jury that, determined the de- AOA.INST DmSc~tmM1AfoN.-In a hearing heldagainst the United States. fendant's, guilt was discharged for good besfore a jury, the court, before the return of"Cc) PENALTY.-An offense described'in'this cause, or reconsideration of the sentence is a finding under subsection (J), shall instructsection is a Class A felony. 'A sentence of necessary after the Initial imposition of a the jury that, in considering whether to rec-death may be imposed for an offense de- sentence of death. A jury impaneled under orn-nend a sentence of d eath, It shall not ber -scribed in this section asroie in sub- this subsection, shall have twelve members influencedby Prejudice or, bias relating tosections (d1)-() except that a sentence of' unless the parties stipulate to a lesser numr the rae ooreligion, nation~al origin. or~L deathmyntb rlsdo eedn ber'at-any time before the conclusion of the sex of th eena0orayvltx adta
who was below the age of eighteen -at the' hearigwtthapralotejue.po the jury is not to recomnmend a sentence of .-time of the bzommIssion of the crime.' motion of the defendants, with t;he approval death~ unless It has concluded- that' it- woiuld'(d) 11,21TIATINd TFACTrOmtS.--Ib det~ermining'. of- the. att,6rn~y-- for the-'government, the recommend a sentence -of death -for such a*

whethert recommed a 'sentence o eah' 'beazing shall be-barrled out. befoet' eug -crime regardess. of the race, color, eiinthe jury shall consider whether any. aspect of wihu jrI heeio uy eerences natiunal, origin; or- ase f te enat-orthe defendant' chrceMTkrud o; 'h jr"nthSe setion, where applies-' any victimL, Thejury, upon. tM-stsr oflarecord or any circumsti'nce of the offense blo, shall be-understood as referring! to the finding under subsection axi)sh~allg s retain-that the defendant may proffer as a mitigat- Judge. .- tor the court 'a cerolctsindby eachLo Ig factor exists,', includn h olwn a--.~() Plto OF MITIGATING AND A'GORAVAT- jurorMa, 'thett race6, color,~ relg'1 , atina
tors; I~~~~~~~(.NG FACTOLS.-No presentenci repoint shall b mgnorszof the defendant oran itn

"'(1) 'MENTAl., cA4ry;Te efendant'i. prpared' It-a- capitl sente~iping breoin Is did npt~iffect -the juror'slindiv-i~ldecso
mental capacity, to appreciate the[ wrongful- held under this sedtlon:-AKny'Info'rmat36zn rel- and, thiat tihs jndividual~ jurogr il ae 'c
ness of his conduct or to conform his conduct.' -eant-to the existence of mitigating factors, onmzend4w the. sa~meisentbAe orscp -to the requirements of lawe was significatly, 'or to'the existence of aggravatlng factors for' a ri regardless O'f' the ,-oo' eiinimpaired which notice his boon provided wider sub- ntoaorglxi, ror e fo dndno

"_ (2) Dumias& The defendaitwiundfer un'-- seti0D'(f),-=zay 'be. preeztedb .yelier the any ltm ~ .--- ~ -usual and substantial drs.governiengo theM defenda.tA.Th. *norma- ~()Ispn'o r ' co PA ---"'(3 PAflCPA'zO~~i ~7EsZ IdIOR.Thetio prseted may lnclude tM rncit p~~~edto ne S~cia0
defendant Is pnishable'as a rilpsa (pursiq- and, exhibits. frjato Irsnte~yt~ta¶etnio et ~~ns hant tol-sectionl 2 of this til)nth oes, govannn-nsPoto aro ~ ~ .outsn~ps etnewchwas committe Caseot r bt hedo LUG vi-u Setn h eenant iafendant's Partcipainwarltvl io h i '' ~ , -'t~tn e~~ta s~to1e ylw

death,~-the. jrshlcoeany' aggravati't!¶n i' xe oha ndleg,¶fpwhyd d setd
Ing:-Lactorld frWml&nti'a been pirovldedli the vitim ~and ,h-Vicurn~s famlly.-n oht ltd Ib zeig*-oie i-uner subsectlon 'if)in uig the-following;,i -VOInifoaio J ohe tin~wt4etm r--factors-,. B ~ ~ , ible Iog leaiI d 10ty~p ld snid

CRpd=.S-The conduct i'euling ris eat ,I1~nI.~j-wg- - '~~~ i-~to ovccurre4 In te 'course of aofnidfndi x~ddi t iavle~u~-~t ~ ' ~ o l o-aiachapter'og19, 120, Orino-hs il,' e e- s'ur wfapaiiT or-f"(2) kILLING IN CD aro SX,.-1!'tdcpcusn h - 4 1p: 1reiwteotio di hASSA)LTORICHILnDO1 lN.Tedfn- ~~tiy'~~atre o h o~-' --- ' thea i~ -'-td t

-crime of child lmoist Sp sd~ndi u-zn~~rbta ~~ln ~ d - 0 -.d Section (xi, In ~ offnseon earngwhich federal 3uli -bsdudrsb Yt rsn ruent,~ to f h is ldn~oondundr etoni)Thse~~tion ib). - - - - - --:~qnacy. of Mhe-1. nton to esabish' t-eo- 't ~ ~ uphxi he~nenei
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tor ta th igover et~wl seek to prove. factor has been establsishd, -ig airo atr hc eefudtas belbass or te'eauhpnly h a- "'(I) FINDING' COWCEp '0i A- SENTENCE OF rltouweh'aymt

rfrwhc ntiei'lrveduerhs DEATHr.-Ilf the JWry s11cla1l finds under' sub- cor "~thesubt '"A dpee shll'tae 6I' witngth
the 'efc o'tihe - evitmadts tfrh ss'co C)exsndhe S~nef'athudrhsscl.

L ttrnv'or -go~rnetod ausen. ~ ~ ~ ~ ~ f r e a -tne
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tion of the procedurea for appea~l of the Judg. sequencea of that decIsion.. Counael ap- "(2) the failure to raiser the, claim. is the- re-L ment ofconvictlon and review of thesen. poitd pusatotiWs subsection shall be suit. of governmental action. 1 violation of

tenc. %henthesentnceis o b Impe- iffren fro th ccinsl wo, rpreentd te, Cgisizaionor lws f Ut& ititdmented. the Attorney Genralri shall release the defendant at t.rala a~nd on. direct, review States. .the result, of the Supreme Court's-the person. sentenced to death to the custody u~nlees the, defendant and counsel request a recognition. oL at newr Federal. right that Isof a United States NfarshaL The Mamrsal continuation. or renewal of the earlier re~-. retroactively applicable, or the result.of thshall supervise Implementation of-the son- resentatlon.. Scth.tefsza elt f thecai
tence in the manner prescribed by the law of ' (a) Swco~nns PoR CaulrE~zNcz OF COUNJ. could not. have beean discovered through thethe State. in which the sentence is imposed.' sm-In rerLaton, to a. defend ant who Is enti- exercise ot reesozzabre diligaenre In time to*or rn the manner prescribed by the law of an- tied to appointment of cotunsel under sub- preeen4. the c~ast'm n eartler proceedings: sad
other State designated. by the court if the sections(Q)rl at least. one coun1sel ap- *c(3 t'-e facts anderlyinge the claim wouldlaw of' the State In which the santenca was pointe& for trial representation must. have bes sufllcisnt~. If proven, tn underminae theimposed does not provlde for Imp.Iemsntation been admi'tted to the bar for a".least 5 years coant's contzdance tm the'deternaHm~oa ofof a sentence or death.. The Marsha:! may use and have at least three years of experience In guilt. on, the atfnse. or offenses for which, theState or local facilities. may u.se the. services tbe. trial oL felony cases 1A the. Federsl dis- death: penalty vwaz lmpoeee& .>of an appropriate State or local. offlcial or of trict. courts.U new counsel Esappoiated after - -tx Dzn ~om&S.-Poc purposes'or thisr a person. such an offlnal.I ampLoys.. an& shall ludgnient.. at least ones counsel so appointed - . . . .. .pay the costa thereor' in. an. smun. approved must have been. admitted~ to the. bar for at - , M -trims of sezusjassu'masaL by the Attorney GeneraL least 5years and have at least lyears, of x- cr u Fedrs or Stte that..

-o)SWI'iAL BAR TO EKEM~fot4.-A. san- perfece, In the litigation of felony' ca~s in* - tm- ,o- - 'tenca of dasath shall not. be. camlied out upon the Federal cous'ts of appeals or the Supreme -W co~ntee, wtoumt; consent, -. betweena wornan while she Is pregnant. - Court. The woart, for good cause. may ap- sny. part. of the dseladeants. body or anm object."(P) CONSClxMrnoo OsWrono, To P.A~ncl- point counsel who does notmeet these-Gtand- zz4 the genLtso rantsofanaotherperson;rAM01T nr EX'ria.-Xo employee, of any ards, but whoee- beckground. knowledgw. or t ~nat ihu czet ewe hState department or cor~re~tfons. the Federal exper-fence would otherwise enable him or genital ct a,,,a of the defeodra. endanBureau of Prisons, or the ctEd States Mar- her to properly represent. the defendant. with putaftha~bodycofasmither person;shals Service, and nr Pesnprvdn serv- due conzideratlon of the seriomsnes of' the. 'IC dei~ sexusat plewn-e or gratifl-
loss to that departmet b~eu rservice penalty and the nature of the, 11itatton . - .7 ' -"Inf th. bxici of 4sath., bodily, in-under contract shal e.r11 ed asa R.condl- -(t~ CLADMS Or IN~TVFZ~T 35 OF' MM, uy. r-s~~I naohe ew;
tton of that emnp omn rcnrcu~.obTL- zm. 32f CoLLATmuLS Pl~ocnzsn s.-Tber Inef- " azL n astarapt or consprtracy' to engage kngatinn to be in attendane at cr to partici- fativens oF Incmptence of counsel dO?.. any cebactcdescribed In pararphs. (A)-(C)pte in any execution cair~ffd amt. under this Ing' proceedings' on's motion& under section. "(2) 'crime of child rolestatica' means aoon. tf Such paxrct~paZn fa'contrary to 225 et Utle 25, United States C~ode, 5bas . wta.....

pl ral. ororreligiousceogvicjonaocsh em-' be agroun for relef ftcu the jadgment or 1~
- a"

personal preparatloi-ono the condemned IuM-' ferunt Couzsee at'any 'etaw of' the prvee~d-- bo' becsa entlvidnal and the apparalinus.d ii ota the exeon-, I ngs.. ....-. . .
- o anus of cheL id..'ajaoiu. and gapervislon cCtre.ahaitls. fha'(OsnmVo~-,tmA~-orA rac'-o

otinr. pesone i Caryin c-tuc aciv- AI S9M1MT-A motive~ uider ~sectioni et t d i!a~ nw rtx at the body of`.<-' fit
C~r'rrs ~nsD~~'rg..- defenant th cof =& 2E Uutted Sttes- Codicattack cain rm teifiton fdah bdl a

against whom a sentence o- ethi ogh 8~ be' fied itbtm 9* dua-of Cm Ismace. :Y~. at oa a chlild. r.-or on wheor a sentence o'est hbenh-of the order %mder amsettion H ~ G~a.a±ap rcnprc oaggZposed., under tTb mee to. a b entitled thoru dentarth xppoatmat,-at cons Z-8= odc.dsrbe a~p .. C ..X~pohntXWct of Cous~el o h cnnoe such proceedings. The t in Which the An( E - ...meat of ra e eig nooeof the1 motioa Is Mied. for good zzsa showw. may .C1'ch~ild an.a L. perann. Weow-tha. age of
codtosspectfred A s.tsd~es~)~ extend the time for tiling for a. period av- '*=

ctrred. if the -&IInon-caotal matt= I _ t(bdtj~,crt by, .,adingte oluiga heno~~e& if the ~~~~~~endznt. In ee b ~ ~ ~ ~ ~ ~ heiomeu fineaa- .rxb&pte, _cally unable to obtain- ad utepeet-and la. tbs. court ot appeal en ywr of Ihethtal.oseto rcpe5L:--.
tion.. Counel-)s-B:ibea o a e- .~o-or' e~o,'.*f8.Ci~a
resen~taton as provided..in co 050 hs. ()STAY OF br s.re seu~~o . m~ I n~e 9title. 'andt at least one coe- o a'oktd entenoe,.of deartkL under this section'shall, i. 'u~ac rM, kwm -Asqhal continue to. represn he be~ stayed Io the course, of direct- review atof- 1~ m ~ . ~~rnftfl the, nclneia.on~f at.±elw -Lblindgmn~tand.du~ringteli~t~gtlnec f an, 4 Wsi ScUM,~.. Stta ~U Statim,judgment.'uless relcd ytecir ihInitial Motion In. the cese' nndec-sect~o 228 Cods, Is re gasted se io 7z. -

__ othei qnallfled comunse El tas otherwise of title 28. United States -Coda-.. Th stay -(b~ Cajg,,pero (, 109Ao t Un1ited State,~provided the.tpwo.lsectionof hall rua continuanaly following ImposttIonCoi n dAefoowr
setion 3006A of this tit 'sek l - of the sentenme and sha1l exprize if- -- . new section after scin24point-enta under this sction-'_ . -1 . 1) the defendant Lails tofieamto _ ,

"(rI n~nnszstwt ArrR. FJA~o -OF section .5 of title. 21 UJnfted Stateesruse~et fene. .-_JDnoaXE=.-Wbzn` a. Indg~nt. Umposing a Code. within ths time specified In. aubeection "Any -person who violates, a, provision ofsentence of death under this sectoin has. be- (u), fanls to make. a timely application, fm this chapter afte a. prior conviatloni under acome final through aflrmanca. b~y the Su- coart of appea~ls review following the dois proisIC05d this chapter 4or the law of. a.prm Court on direct. io~e~w. denial of -of Su oha. motlon by a district court; State (as deflhd in. aotion. 513 of this. title)
certlcrf by the Supreme -CQourt on -direct re-' "(2) upon completion of district. court and for,,cnct proscribed by this chapter hasview. or expiration or the time for seeking court of appeals review under sectiob ~5 fb~me. fihal 4 punishahlie by A term Of Lindirect review In the. cour of, appaslse or the title. 28. United State Code. the Supreme PelSO f up ' to twice that otherwise as- rSupree Cout..'he. overnmenat shall' Court dlsposei of a petition for certiorari in toie."..
promptly noctify the cour that imlaposed the a manner that leaves the capital sentence (ci The table of sections. for chapter 109& ofsentence. The court. wit la.l d~as of receip undisturbed. or the defendant. Wals, to, file a title 18. United. States Code is amended by-cii such notice. shall prOCed tof marke a. do- timely petition for certlorarl~ or (*'sriin "4" axid Inserting'. In lieutermination whether the defendant is el.Ig- "(3), before a district court, la. the Presence thereof .. Z46 I. and
ble for appointment of C ounsel -for subse- ofceounse and after having been advised of (Z) insertng the following after the item
quent proceedingsL The odrsalissue' an the consequences of such. a decision, the de- relating to Secti=M.44:-order appointing one or mrconetoep- fendant waives the right to Mcl a motion -M4L Pensaies- for subseqnent. offanses."%resent the defendasnt. pnafnigta the under section 2255 of tit~le 28, Untied Sr~ata Sc. so. MiCRtcuzSM PEALM FRo 09-fdefendant is 1`12nIanialy nable to obtain Code. - snN~SE ACAZNSE VICTDSS EZAWW
adequate represencstarion . wishes to have "(w) FLNALrTY OF '1'M DECTiS MON 05 E7 hRAGZ 0F1I.-
counsel-rappolnrted or is ua~ competently V.-Irf one of the conditions specified In PsrAgraph (2) of section 2245 of title 18,to decide whether to, ceto reject ap- subsection (v) has occurred, no court there- United States Code. is amended-paintmint of counsel hcor. shall Issue after shall halve the authority to enter a. stay M1 In mubpearagzaph (B) by strikring "or"Lt order denying appointmn of'- counsel of execution or grant relief in the came after the semijcolon; -tpcOn a finding that thbs~ena is flnen- unless- (2) In sutmpragrapb (Ml by striking "; and'~Ily able to obtain adequt representation "(1) the bash- for the stay and request for and Inserting Mn lien thereof "; or": and..or, that, the defiendn. reljcad appointment relief Is a claim not presented In earlier pro- (3) by insertin a. new subparargraph CD) as
cf counsel with, an underst ~ gof the con- ceredingv. f ollows:
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*'(D) the intentional touching, not through results are disclosed to the victim (or to the benefits until such time as the defendantthe clothing, of the genitalia of another per- victim's parent or legal guardian. as appro- demonstrates to the court good-faith effortsLson who has not attained the age of 16 years priate), the attorney for the Government, to return to such schedule.with an intent to abuse, humiliate, harass, and the person tested.' *'(2) For purposes of this subsection-

degrAde, or arouso or gratify the sexual de- -(e) EYFECT ON PENALTY.-The United "(A) the term 'Federal benefits'-sire of any person;". States Sentencing Commi-ssion shall amend "1(1) means any grant, contract, loan, pro-SEC. IO& SENTENCING GUIDELINES LINCRL'ASE existing guidelInes for sentences for offenses fessional license, or oommnerctal license pro-[V ~ ~~~~~FOR SEXl OFFENSES, under this chapter to enhance the sentence if vided by an agency of the UnIted States orThe United States Sentetnclng Commission the offender knew or had reason to know appropriated funds of the United States; andshall amend the sentencing guidelines to In- that he was infected with the human '-(It) does not include any retirement, wel-crease 'by at least 4 levels the base offense immunodefictency virus, exoept where the fare, Social Security, health, disability. vet-r level for an offense under section 2241: faggra- offender did not engage or attempt to engage erans benefit, public housing, or other simit-vated sexual abuse) or section 2242 (sexual in conduct creating a risk of transmission of lar benefit, or any other bemneft for whichabuse) off title 18, Un ited States Code, and the virus to the victim.", payments or services are required for eligi-
shall consider whether any other changes are `(b) CLERICAL AMENnMEsrr.-Tbe table of bility; and
warranted In the guidelines provisions appli- sections for chapter M0A of title 18, United -!"(B) the term 'veterans benefit' means allcable to such offenses to ensure realization States code, fs amended by Inserting at the benefits Provided to veterana, their families,of the objectives of sentenctng. In amending .end thereof the following new item: - or survivors by virtue of the service of a vet,-
thon thielSentesncingfommiss ion hi shall - --i7. Testing for Human Imimunodeficiency eran in the Armed Forces of teUieview. the Set. gCm~sinsalr-Virus` Disclosure of Test Re- States,.viwteappropriateness and a.dequacy of ex- *. .sIts 'to Victim; Effect on Pen- SM0 III. CIVIL REKMssY FOVICUMKS OF SEUALIsting offense characteristics and adjust-. ly .. . ILNE -ments applicable to such offenses, taking ~ (a) CAUSE oF Acmamr-Whoever, -In viola-into oc~unthe hinousess o sexul ab seC.I *7 PAYXIENT OF COErr OF K3V 7ESITiG tion of the Constitution or laws of the Unit-*
offenses, the severity an2 duration of the" .9 m, - NS ed States, engages in sexual violence againstharm cause4~ to victimts, and any other rel- "Section 5=c(tS 7) of the Victims' iht n another, shall be liable to the injured party
evant factors. ln- any subsequent amendment .Restitution Act of 1990 is amended by insert- in ant action under this section. The reliefto the sentencing guidelines, the Sentencing 'Ing before the period at-the end thereof the -availble In such-,an action' shall Include,Commnission shall maintain minimumn guide- following-. ". the cost of up ~to two tests of compensatory and punitive damag es and any:-lines sentences for the offenses referenced in th-vitm otehm n immuoefcenyappropriate 6quitable~or declaratr relief.this section whIch are at least equal to those virus during the twelve month folwn te*b DEFI4Nmox. orpurposes of. this oeoc'P_ required by this sectioa. ' . .. . adth a- couseling semsion tion.. sexual Violence", Means any conduct'

SE.1)L I EMNG ANDSER M.A FE iNSEL ~ r by a medically trained professional on the. Proscribe6r by chapter lOBA of title 18'. Uni tedSEC OLli rmuING MAND OrrMALE CNASCES, -- States Code, whether-or not' theiodcto,United -:accuracy of such tests and the risk of 'trans- --curs -in .onutc-(a) Chater IOS. of-ttle 18, Statesmission -of., the- human.-. immunodeficiency tepalmrie n.territorialjurisdiction of the United Stated'ot In a Fed-bCode, Is amended by lisdrting'at, the end the vrstthvctim as hbe result of teas-- .e -r-- following ne*wsetion: .: . *sult~'. : - ---. ~ eapio.-''CvlRgt t
-- (a) ATMRolnisrzstm12247 Tesing oy Huan Jmunoefid~CY, SMC 101, MCMEAS3MD ALTins FOR DRUG DIS totniy's Fees Award Act of 1M7'(42 t .&CViurna Di1)iomu* at Test lismult. to Victim; THMM~ON TO) PREGNANT WOMZEN. 18)I mended by striking 6oi!fer'Pb

Effec on Pnalty~'...-~ .. Secion 05 ofthe Cntroled Sbstane lie Law 92-318'1- and by Inserting after-'1964--- "(a) TES'rnqo A? Tiimo-r-PRa-TRI:Ax RE- Act (21 U.S.C. 859) is amnended by.Inserting.1,- t~he-followlnr-,--", or sedtlon: 11foftbe SexuaLEASR D)=Rss.14fNA~oNq,-Ifi a case iet whichf a -or to &,wbrnan~ while she is'pregnn, atrAssault Previntidn'Act of LSA43,'.-i person is76harge4 with'an offense under this--t, a esn udrtey-one, ye'arsof eage" rr -ud, ~~EF~cchapter,T, a ,judicial- oi fcar Issuing an order- insuseton(aunde subectio ( -Lb: N I)cu.. , - -~
-pusatto section 314(a-Of this tit shall so O.~lNINADS'EG~1GO 

.include inI thp order arqIremnent that a Rz~ :-~-- rrIruhION.-PC ~-'.~. SC iiA~ U TO v c F ~ .-- tes fqrbe hm" e~ciecy vrus. Sector[ 3663 oftitle 18, ~UniedSatso LAR CH INf SEX O"WCW CASES
be 'performed upon the perss and tbat-fol-~ -is amended-,. T- --- i ule -o, Ld ne aes...L - low -up tests for te iusbprfmed six -- (1) In subsection (blyisrig"or an of-e yadn fe ae41 h olwn e
mlonths and twelv months- following .the -fense under chapter 10SA or -chiapter ll'Y reoles -' ~ .~ . ~-dateat t 9~e ~til tet, ulessthejudicial of- after "an offense resultingr In bodily inury "Rule 413. LEvidenceMof Simila Crlme Ii-n-

-f]ce adetermines thtte codc of the 'per- to a victim"' In paragraph (2); - Sexual.As5ault Cases5-son cratd no risk- if D~si~ f the- (2nsbection (b),',by striking "and" at (atnarxlafaeI hc th idsfeid~virs toth ictrn, I Iad osae in te the end of paragraph (3), by fedesigpiatIng ant is accused of an -offense of sexual assault,orderi. Th ao~r sh~drc htteiiilParagraph -() as paragraph (6), and by Insert-, evidence- of -the dfe aan' onmsnsslor- of-test be, nprord witli 1huso sso tug after paragraph (4) the following new anothe offns or offene rofnse of 'sel-trea~e aseaslblejTepro hl not -Paragraph -- - -- ---- -ulasuti-aisbe and may- be consId- .be iree.sd fom~ custody until the test is - .~4) In any case, reimburse the victim for erdfrisbaigon -any- matter to which. -'-'L Pe pefre4 - - - lst income and necessary child care, trans- Itisrlvn.- .-
"bTs'xAM AT LATEa TnDn-If a per~son porftation, and other expenses related to par- 'b nacsInWhIc the-government in-chredl th 'an offense -under this chapter ticlpation iln the investigation or prosecu- tend toofreiece under thitRule, thewas - nt testd for --- the - human tion of the offense or attendance at proceed- attre -for the government shall* 'disclose -- -imm~s~od~ficencyViru puruantto -sub, _-usrltdt h-offense; and"; and - -the evidence, to -the diefendant,-lCluaindsetiz )th cortmay at a later time cu-. - (3) In subsection (d) by Inserting at' the statem~entsoat ituesse r a smmaryof-the-rectt ucatst be performed, upon ithe- end- the fol4lowing- "However, the court shall substknce -of any, testimony that Ia expectedpez~n. ls~d hat oll~-up tests be pefomd ssue; an order requiring restitution of. the -to be offered,!at least fifteen days before- the"

Sit m tsantwlve months fol~lowring the. -full amounti of the victim's losses and 'ex- - scheduled dat of trial ~or at such latesr t=6 -z-L dat oflthe iitia test -I it apear to he penses for, -which -restitution la- authoried As thecor may alow-fr ~goo as '.
couthtth condutof-h person may. under this section In Imposing sentence for "(0) This- Rbule, shall -,not be constru~edI:o--

haveris~~ tanslssin o~ th vius t -te -an offense under chapter lb9A or dhapter 110 limit ~hIe admission or conslderation-o-ev--VIcliI tetn reurmnuneths unless the government and the victim do not deuce under an~y other Rule,- ' KSu scIo~myb ~psd-a'aytm request such restitution,",- -- ()Frproe f hsRl n l 1
- hle Th amag spedig oi o~~ SE o. 1 EmFoRcinaT OF Rcswrtm'roi on. R "offense ofsxa assauhlt" meas.1 a crimecoV Idlo ataytm prior -t tepeso' nn TROUG suspESION. or under! Fedra lwor, the law of a State (ascon pdo f e-~of the sentence.- r=ERLEENErrI. . defined li seton 51 'tte1,United-

'1c) ~ritMIN~ror MITESfO REQUIRE-- Section 3663of title 18, United States Code,. States'Code) Ihinvoivod.. ~- -S~ssr~-,. eq~ie~ientof follow-up~ testing is amended4- " .'(l any codctpoiidribed by, chaxpter - --~ impoer. uder tis setion hall be cned ()byresgtng subsections (g) and Wh -109A ofstife18Uied Sitates CoDde; --

If.~y-sp~tv for the Pvirus or the as Subsections (h) and (1), respectively; and . (2) co tctwtou1t -06isentbet'ween any-L Pero pansancuitWt on;- or disizmssal (2) by inserting after subsection (1 the fol- part of th dfnatS s ddy' or an object and --
- - f. al '> es uder hischapter. lowing new subsecption: tegnaso nuof- nether personr -"()DI 8OUl or TiS'r RzsuZLrs.-The "(g)(1) if the defendant Is delinquent In "(t3ycontac wtwlhout-conisent, between the

reIut t~y tetfi h human~ makinge restitution in accordance with anygeias-ran oth-dfndt and any-

VIde teiiiilffcrocor.TeJu- tion. the court rria, after a hearing, suspend ciofrmteilctn[fdah, bodily In-dica fcrorcutsal-nue-ta the the defendaint's 'eligibility for all Federal jrr-hsc[pano.nter person; or



LA

L I

J

L

K

V,
K

V
PJ
Lf

r'

CYI

V



January 21, 1993 CONGRESSIONAL RECORD-'SENATE S 273
**c5) an attempt or conspiracy to engage in -(3) In subdivision (a). by striking "victim government that carries ott adjudicatory or

conduct described in paragraphs (l)-(4). of such offense" and inserting "victim of quasladjudicatory functions.
"Rnule 414. Evidence of Similar CIrimes In such conduct";. . .. "Rule 2. Abuse of Victims and Others

* Child Molestation Cases -(4) in subdivision (q)- .Poiie
")ln criinalcasein whch te deend- (A) by striking In paragraph (1) "the Per- Poiie J

-(a) naciia aei hc h eed son accused of committing an offense under `(a) A: lawyer shall not engage in any ac-r ant is accused of an offense of child molests- chapter 10SA of title IS, United States Code" tion or course of conduct for the purpose of
-t.i4on.evidence of the defendant's ceommission -and inserting "the -accused"; and .--... Increasing the expense of litigation for any

tfaotio eris adniseobl fe. n a es o nsibdmered. (B inserting at theend ofparagraph (3) person. other than a liability under an order
ftor its barming one any mattber tonwhichrit 'fo fllowing. ..A rer admitting evidence or judgment of a tribunal.
frelvats ber. on an. atrt hc ti under this paragraph shall exnlain, the re&--- "(b).A lawyer shall not engage In any so-relevantwhich the eadi to the '&idIng of relevance. tion or course of conduct that ha no sub

L "(b) In-a case in wi tegovernment In- and the basis of the finding that the pro- stantial purpose other than to distress, bar-
trends to offer evidence under this Rule, the batilve value of the evidence outweighs the ass, embarrass burden, or Inconvenience an-
attorney for the government s12a1 disclose danger of unfair prejudice notwithstanding other person.
the evidence to the defendant. in-crulfng- the potential of the evidence to humiliate ..- (c) A lawyer shall not offer evidence that
statements of witnesses or a summary of the and embarrass the alleged -victim and to re- the lawyer knows to be false or attempt to 00
sutobstne offrd any teastfimoeny thatys befopethed sult in unfatr or biased Inferences.", aind: .discredit e,~ldence that the lawyer knows to

to b ofered atleat fitee das beorethe (5) in subdivision Md.' by. striking. "an of- -be true. - 9'*': * " "-
scbeduled date of trial or at such later time.fneudrcatrIG ftte.8 ntd.....

~. "(c)This Rle, shal not e constued bed -by chapter Ii9A_ f title. 18 United.........Cin -stecAtmyalwfr odcue~- " ttsCd"adIsrigtecodc -"ue3 uy'fEqiyI eaint
limit the admission or consideration of evi- Sttf Cde-" Alaiywer shall attempt to elicit' fromn the
dence under any other Rule.:;- - -Sae~d..-33 rtflacuto h mtra(b) rh~rERLOCUTRY 3731.L-Scton client atuhu e n ftemtra

"(d) Fr puroses f thi Ruleend Rue 415 of tile -8Un U-Cis t -Code, is' amended by' facts concerning the matters in Issue. In rep-
"chid" mans. peson elo- tj..,ae o inserting after the second paragraph the fol-. resenting a ,client charged with a crime or

fourteen, and "offense of child mbolestation" owing.. cvil wrong, the duty of enquiry under this

U means a cieudeFeealaort -'a .Anv appeal by, the United. States before rule includes- -

of 'a te State (s Cdefie thn sectonl513-of t tle l shall Ies to a court of appeals from an (1) "attempting to elicit from the client a
- 18 Unted tats Cde) hatinvoved'-, order of a district court -admitting evidence materially complete account of the alleged

"(1)any ondnt prscried' y chpter of an alleged victim's past sexual behavior in .criminal activity or civil wrong if the client
109 oftite 1, Uito.SttesCod-tht ws acriminal case in- which the defendant is acknowlidges involvement in the alleged ao-committed inrelation to a -wih n ffns Inoli--cnd

L 1.1(2) any conduct proscrihed by~chapter 110 - cagdwt a fes novn-cnuttvt rwog n' .
of tite 18.Unite Stats Cod;' ~.proscribed'by chapter.10SA of title 18, United, ;:. "(2) attempting- to' elicit from 'the client

States Code, whether~ ornmot the conduct oo- the! xnateWa facts relevant 'to a defense of.- '

- "() cntac bewee anypar of-he de-curred in.-the' special1--mritime and terri-' alibi If the client denies such involvement.--
fendant's body or an object and the genitals_ torils turisiction.of the United States or in

"(4) contact between' the genitals' or- anus BED 'o i. a-u tb
of th defedantand ay pat of he bdy of L2& DLM lSMIW~nIT 'OF _1a Z To -. "(a) A la.wyer shall seek to7bigabu h

co held:ef-.'a"tand anypartoth-'b-d of-now- 4B~ .PROVOCATION a'i~r -b, N-. eXPedi~tious conduct and conclusion of 1ltiga-
a child: . 22~~~~~~TON 1M. VICTIM INA ~ OFFENS oin;'-- ,-,. *'."--.

-.!'-(5) deriving sexual-pleasure -or-gratif -. ~ .- 1~~(bi) A lawyer shall ot seek a ontinuano#
cation from-the Inf~lction of death..bodily'ln-~-l..-Thi Federa Rdii' f Evldenc r -am eufZn otherwise attempt to delay: or -prolong.-
jur. orphy~icalpain onao ;r~~ebyaddingafter-B~i~e4l.S-<s idded'~Y'seo'- -pr~oedlings inth ope -or-S-expectatiovn

conduct described In paleaphs'C}(ryT mx j'r.. ~"blt ~vdne~(1)-e Zvidence wl eoe'nvial, " -- - -: willbecome more' e to'"
'~Rule 415. EvIdences ofrmlreesin-li sso'iniaino oato yici (2 vdnewlubjectE Cases Concerning Sexual Assault Ar~fV1 n ~'ia's ae~-.-- meomno'otherwise.1essuseful to an- -2-

01 saio . ~ _other party.bcas of the passagi of time;.-..
'~a.n-a civil case- In"cwhich-oflalm.6orr

damlass or other releispdiae oacse'oan-fes nqvg'cnutr-or*t.'scribed by 'cape IS tf.ttl 5,Uitd o"3 anioh.dvantag ilb bandi ea
party's'.alleged commsin fcnut o- ttsCd.hte~rnt~h odc ineaohrprybecause of the expense,
stituting an offense of sexu~al asal o hl.cured In -the, -spefusrain;ditesalo other hardshipre
molestation., 'evidence'of -that Getms or-- forial jurisdiction-of the Unite. 'atso suiting from prolonged'- or delayed proceed-
mission, of another offense or ofisso sex- a Federal prison. ty~'-~denes>' ,' - ''s

ale assault'or child molestation 'is adxnissi-' to show that .the. alljevlti 155QA~- Rl Dut to reven Comssion of'. ,

beand '2ybe -considered as-rotvided.,in.'prvkdhclsonfhof m- .a -~ .O;Crime . 'omm ' .

Rule 413 and' Rule 414 of these Rules.. -. -. ~ osntlmt h diso'ofei ( Z.awe a icoe nomto
"(b)fA party 'who intends ,to offer evldene' nmnensentb tealeedVctmiftS aingt thwer representatos nfof a aciento the

under this Rule shall disclose the evidepcee to .seo osn srlvn-olaiiyad~ tont neresayt'prevetaint thea comissi onth

te p tartyeagantst whom witnwl e'sfes-r4d iun,- of a crime or other unlawful act.. ''--

mcudng othsustatm nts of witnesesslmonr-tatsm eeRla'.-'A' .- "(b A lawyer shall disclose Information re-
maryof he sbstnceof ay-tstimny hatSEC. 134 BIGHTr OF THE VICTIM TO FAIR TREAT' lating to the representation of a client where

is expected to be offered, at least fifteen days' K - ENT IN EGAL PROEEING& "' icour-srqirdb a. Alwe sal .t-

befoe te shedleddateof ria orat uch The following 'rules, to be. known as the' also disclose such Information to the extent '

later time as the court may allow for good Rules of Professional Conduct for-Lawyers in -Necessary to Prevent-.
cause. FdrlPatcaeeatda na ni

"(C) Tis Rue shal' - -Federl Pratice, re-encted s an Ppeni -'jl"() the ocoiaissl on ofas crime involvin
-(c Ths alest'n"not b~ construied to to title 28. United States Code: - h s o hetIe s f oc g instan

L dlimi thde admissioner consieraino.v"" In rPisss~NLCNUTF other, or a substantial risk of death or seri-
dence under any other Rule." 'L~AwSTER m FEDERAL PRAC'rICE ous bodily injury to another; or -

SEC. 122 EiE'1SION AND STRENGTBMNING Of'' '-' ()te omsso f- rm fsxa
BAPE VICTIM SHIELD LAW. - "Rule 1. Scope "2 h'cmiso f- rm fsxa

(a) AMhD~fENs TO APS VITIM ~ "Rule 2. Abuse of Victims and Others Pro- Sassault or child molestation.'
LAW.-Rule 412 of the Federal Rules of Ev"- Whbited "(c) For purposes of this rule. 'crime'

dence is amended- - "~Rule 3. Duty of Enquiry in Relation' to CIL- means a crime under the law of the United
(1) n sbdiisins a) ad .b).by triingent -States or the law of a State, and 'unlawful

in sbdivsios (a and(b) by trikng Rule 4. Duty to Expedite Litigation' act,' meanis an act In violation of the law of
"c'imnla ase"and nsertS crmina or Rule 5. Duty to Prevent Commission of- the United Sktates or the law of a stae"

2)in subdivisions (a) and (b2). by striking I= -u 'I rE=vci VI TI AN IMPAR-
"an Offense under chapter 1O9A of title 18. "ue1.Soe'TLAL JURY.
LUnited States Code." and inserting- "an of- "(a.) These rules apply- to the conduct of Rule 24(b) of the Federal Rules of Criminal
fense or civil wrong involv~ing conduct pro- lawyers In their representation of clients In Procedur isaede ysriig"tev
scribed by chapter 109A of title 15. United relation to proceedings and potential pro- ermient Is ' entItled to 6 peremptory chal-
States Code, whether or not the conduct oc- ceedings before federal tribunals. . lenges and the defendant or defendants Joint-

'~curred in the special maritime and terri- "(b For purposes of these rules. !federal ly to 10 Peremptory challenges" and insert-
torial jurisdiction of the United States or in tribunal' and 'tribunal' mean a court of the ing "each side Is entitled to 6 peremptory
z Federal prison."; -- United States or an agency of the federal challenges.",

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
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SEC. 120 VICTI-M' RIGhTor ALLO0CUTION IN4 and the Office for Victims of Crime in carry. SO,Oow to carry out the study required bySENTENINDG. . ing out this section. this section.

Rule 32 of the Federal Rules of Criminal (b) REPOaRT.-Based on the study required S~rBTM D-ASSISTANqOE TO STATESANProcedure Is amended- -by subsection (a). the Attorney General Shall LONDTM(1) by striking "sand' at the end of subdivi- prepare a report including an analysis of- SE 1.M ALVO NCGRTPORAsion (a)(IXB). (1) the number of reported allegations andSE.1 SUAVILC G NTROA.(2) by striking the period at the end of sub- estimated number of unreported &Ilegations (a) P'tmPOSx-The purpose of this sectiondiviion a){IC) nd Isertng ~ an"; o camus xua assults an to hom he s to strengthen and improve State and local(d)vbyionsert(ing wadinertsbingisiond: of(aps eua ssuts ndt)wo teefforts to prevent and punish sexual vie-M byInsetin aftr sbdivsio (&XXC)alleg-ations are reported (including authori- oence. and to assist and protect the victtimthe following. - ties of the educational institution, sexual as- o eulilne
"C(D) if sentence Is to be imposed for a sault victim service entities, and local crimi- -ofsxavilnecrim0 of violence or sexual abuse. address nal authoritles); (b) AUTHoRIuzxr1ON OF GRANTS.-The Attor-

-the victim personally if the victim is present (2) the number of campos sexual as~sault &I ney General, through the Bureau of Justiceatthe sentencin hearing and determine If Legatlons reported to authorities of eu Assistance, the Office for Victims of Crime,thevicimwisesto make a statement and national nstitutions which are relorted o and the Bureau of Justice Statistics. May
to present any information In relation to the criminal authorities;k gat o upr poet adposentence."; () the numberof campus sexal assault ~ grams relating to sexual violence, Including

(4) In the penultimate sentenpe of subdivi- legations that resolt In criminal rcaecution-r slon (aXi) by -striking "equivalent oppor-, In eomperlson with the number of non-cam- gra) torlainn andfolrcymn olereloanen pro--tutity" and inserting 'opportunity equiva- Pus5 sexual assault allegations thut ze It Iorlwefonmn ofcr admelent to that of the defendant's counser'; crimina~l prosecutlon;- euoscnorigteIvetgto n(5) n th las setenc nf ubdiisin (aXl) - (4) Federal and State laws or regulations proecution of sexual violence:by inserting 'tne vlcttlm'~ before -, or the. pe rta Ininag speclilcally to capu seua a 2sa-noreetad rsctraattorney, for the Government."; and 2ault~s;.- - units and teams that target sexual violence;
*(6) by adding at the end the folowing new (5) the adequacy of policies and practices )vitmsrcePorasoritmsf

subdivision: 'Ceducational Instattions in addressing. sexual eduatoenael and' -.omtolpo
- )DEUfWX~o pupoe'of -ti campus sexual assaults and protectIng vie- ()aadIfostoa orule-. tims, including cc sld~~~ation ~t- if rams ?ealtifli to sexual violebce; -

"( 1) 'crime of violence or sexual abuse' --. (A.) them secriety measure's In effect-at sdu- ingmadprsovednsytems reords ollectln caep-,mean'sa crime that involved the na" orist Catto0I~i itostn-tion.suas nutlzion ot~ ingv aad.4 l~violatng ecods -afndedat wcontempted-or threatened use of physical force t~~a 1011*). and CQ48 00e0igse1rolne n ffner hagainJst the person or property of anotherT or.' ver access tW vr~dsanit buildinugz, saper- (en backgrvE64a cioeacs x---.i- -nteala crime under chapter 10GA -of til 13, Vale visiog of studentactft i =--tidn (6). bpacre ond et;r kne sytin hate enabloee
7 VitIMMean an-ind~~daa ~igtw ion o amranreinen -cetrade nysethe nd~er~~ t mlyr t eemne*hte- mlyeanofrensa or which asenseuoe i *v~of'ese rtNM*CW a hital hvari ng ezu&I violnce, in -e:-"z vicsm men a via to ofa7oo landu o applic p~ants f positionsa bayr wbinabe' Imposed 'has been Committed.. but the.- 0B) the jxicsalo,~,zd l ais oemk'sa os~n ~r hiha

--right - -of-. allocution, ime 'udivision studants -of the-Instituionsvpliciec zco-' person -=ay .be-, unsuitable-~ zthe bs aofx seaual am] all~ ~'~r hstatm such aaLcbl Cam- poeiticns
"- A) a parent or leal guardian lif he vlie. -- tC) ~ 5S 'ta my~etimli below the age of 18 years: or Incoiam-~~~f~ter~ngocmu eul oe;-.~ -- --. - -.-- atnt o.. - e.-- ssaults to local; criminal autborities,- or- 7)egsrtnsstuwheq r p'-

- - - ~ ~ ~ ~ ~ ~ ~ ~ -sons cb4 -,' onvicted -of i ilne ke a* *r) Xnhthi mors enfolcement r tho r-,tiotinfw seetd~i f:rihtet
is deceased or. incapacitated, - - . I~~~psses~~o~ is'* ("victim ess cIoni-; <---.:--- - ~~~~~ - (D. the, vsl ad-aalablly-c itm -()Sel~2rt ~ ~k. 1-. -f suh~peron'o persona are resant atthe-. jb -4 m iex al s icbldnadSentencing. hearing,.- regardless or whether- saultws,' -% "- ".-~- -;.~ tdltatan~ta ul P1&cas which.s-ft-

- - the v~cti~rnis present.. -- - - (E) b~yo ~oa ncit~s the risk, that atsofexa.ulee-
2E. 27. VICTD~M PGuIo~FJAC icpiarCrcse to addiies aleain s O~-f ucb -pl- -e:

-. (~) Fnew~oa-Th * gress fnds thatw; - of-sexual ssults WuteY- at ~ '-'~-(9 rgas ile Dumusxa 5U)the -crime of rai is=eres~ thtw'tki to ,-6 aitn el in' section'13 f fthis. Act; -
- law eforo~snnt authrities ecause f its i6tims are fre of unan edonitzv-ih (ega ass~j-ua nd home~- -traumaic effct onvictim and te ~g eged a.ilanl. -and ~ es~fdren or atber ersons who -bavt been- -F-' - matizinr~nature of the crime:-that a" Immdese mbetra sexual zssat f e sbece to or' are'at risk- of sexual -violence -by victms may e turtir victmizes trinioeto-have Occrred s - -' or sexual azPloftamstionicladltr sexual exn-involunary pulic -dlclossr of 4x '(G) the if gonds-anwbth educt n1 pottiOs. throuk prostitutio or- in theidenti~~~les; . - - . ~~tatioS am SVIect to Isse i~~5d~~ Productin,* v~ornogrphy ,

-(3) rap victi~mshul be encouraged -td 0- -p 9eXlua'ftssUtft& tbe- esltOn fthe POiT5f JdaliSl.Corne lprward and reotthe -crime -without - aeww `%d Inessum that c~a be-aknt tion to mmse involvin maual-vIolenos; andto"r of beiIng revlcilsdthrough tftrolun- a-void the likdilbooed u-lawsuits sn~-~i 1.-I ramn rgasin a. correctionaltary public discosre f hir identitenand --- ..-- - - settingr for offenders who enaein sexual vi-
-()anyineetoth pb in knowing (6) an assessment of tepieean a-olc'hl may tnclud sfterca~re compo- -the ient~z of arap v$tx owth d'* fneducaiok l~atij ton-- mmaut, and which shall inlde, an evaluationr ---- Ingthe vitim'sWshst tihercontrary U g~aei4fe te-taddressing campus -component to determine the efettveness of -outeihedbyth iner~tof roecing~e ~seI55&, Ninnl5"a Wtectiug vlcums. in--.the treatment iuuongrdiesL

privacy f rape ictims nd encouaging ~ c~d Pahl"ce and Pract~atices ~tIng to -th .-- ) FORXuLA. GR23. 9 the amount ap-Victis to eportthe rime nd asist i Perincla lame desribed in pa "rph propriated in each fsa erfrgat
pros~ut~on. - - - - -' and- --~ 3'-~ ~ - under this SSctiom Ohrtanteaon

- - (biS~NSE ? CONGRSS,-ltis the-sea"e af :-7)14w u --- ~ -dztn the-'Attrnxey 5CVR=idettO 5rT7 Otn Zd--m esredi26 ia enacm t General- may hive liar -rone to -'addjress (1) 0.25 percn hfly-etsi

~ rest~rs~nt nd respect arape victim' ~ oesfc~e n a-ohr~a~r ~.()termidr~ walctdto the. .by a dislosin thevicti's Ientiy, to the th-tonyGnrldesrlvn o'he amcptn ttsi rprinto their. -

~~ ~~~ ~~~ -, ~~~~(c Suau=Ssso or- RksOR-.Tne snpor'Tre teeStte. In-L 0-SAPE CAV31,1SES 1=tred -1)y suscin )shall be-submitted -td) ORI.O the amountSEC.43I. -RATIONAL RAS~Enq WTUDY ON CAM. t o the Congress no-later than LSeptember L. appropratd in each fiscal year. 20 percent
- - -PUSE=AL.AWAtLr 95 - - ~-- ~ -. - - shal beSet adde 'in. L. discretionaty fund to(B.) STUDY.-Tho Attony General shall --- (d) DzMs0Th'rrxow7r purposes of, this sec- pr6videsgrantff to public and private agencies-provide far, a national, basliestndy to ar- tIon, 40nrponserqal sasaults" Includdes sex-- to further the purposes and oblec-tives .set

,, anmie the- tuope of the, roblern of cm usi Ie mut -ocr In tntieosof orhnsuecos(aad(b.-sexual assaults and the efetiveness. of insti- pisddayeuto ndexal asslts .(e) A~r cx~rzo PMn FORMULA GRAtxS.-TOZtutional and legal policies in addressin gam suhcm~tdaantob~td sOr eMP1oy- --request 'L grant under subsection- Cc). the.c-Imes and protecting vicsims. The Attorney eaokui~stu~n.-- -cief. executive Offcer of a State must. inGeneral may utIIza the Buread of Justice (e UhRZTo v AbeZx?-ec lica `year. submit to the, AttorneyStatistics, the Natlonil linstitute of Justice, Thr satoie ob-aprpitd Gnrlapa oradesnbe~3voec
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Inthe State. Including a SPecification Ifr th~ eC 4.sr¶xifryGANSORTAh mission of t~he offense, by imprisonment for

L uses to which funds provided under sub- (a) N FX~IK ASRZIAT* iotprisonment forr: an
section (c)wilbpu crynouth 4)Ianotr aebymrinetfr
plan. 'rho application must Include--(a SuppLEYMENTARY GRAN'rS.-The. Attor- ntmrth five yas

(I) crtiiainta h eea unding ney General may. in each fiscal year. author- ltmrthn yas
proide wll e uodtohuat xet n nti ttheawrFeodeSateoaan ggegte If. however', the defendant engages in sexual '
L. suppant Stte and ocal fnds; 'amount of up to S1 million under the Sexualabsanthpely thre4frsc

(2)lan ceticatioand tat aunys ruieetfVilneGatPoam sabishe by~ conduct under chapter 109A exceeds the pen-
State law for review by the State legislature tion 141 of this Act. In addition to any funds alty which would otherwise be authorized

or adesinate bod, an anyre~uremet ofthat are otherwise authorized under t~hat 3under this subsection, then the penalty au--
State aw forpubli notic and cmmentprogram. The. authority to award'additional thorized for such conduct under chapter 109A -i1

L cocernng te prpose pla, ha bee zais. funding under this section Is conditional on salaiWL fled; and .certification by the Attorney General that "(b) MANDATORY PrENALTIE~s.-A 'sentence
(3) provisions for fiscal control, mnanage- the State has laws relating to sexual vio- under this section shall Include at least

ment. rec-ordkeep'ing. and submission of re- lence that exceed or are reasonably corm. three months of imprisonmaent if the offense
ports in relation to funds pro~dded under this Parable to the provisons of federal law (in- involves the infliction of bodily injury on or

sectin tht areconssten withrequre-'cluding changes in federal law adopted by the commission of sexual abuse against the
mentsprescibed or te proram. .-this Act) In the foflowing areas::.~; ~. victim. A sentence under this setionshl
* (f) oanmo~a i~ os.-ra.---' . '~ (1) Authorization of pre-trial detent'ion'of include at least six months of imnprisonment*-

defendants in sexual assault cases 'where pre- if the offense involves the violation of a pro-. F
(1). MA7VlOni FUNDs.--Grants under sub--vnto of flight or the safety of others can- tecttve order' and the defendant bits prne- :.

section (c) mIRy be for up to 50 percent of the -not be reasohably assured by other. means, viously. violated a protective order -In, rela-L verall cost of a project or program funded addna f ees ednapalfrpe-to otesm iciw
Discretionary grants under subsection (d) aond denviae of reesexpedin asappea ofor per-to to the sam vu= icNtim.................s-
may be for up to 100 Percent of the overallsoscnitdoseulaautofnewh c)JRSc'ON-eriseerl :-7E ~~~~have been sentenced to imprisonment. d-- iction to prosecute an offense under this -- -.
cost of a Project of Programn funded. .*(2) Authorization of severe penalties for section if the defendant traveled In inter-r (2) DuRATiox or oR.AN's.--Grants under sexual assault offenses..
subsection (c) may be provided in relation to 3 r-raltaii or'te'i state or foreign'commuerce,'or transported or

aggrega aximum eriod offour yers. wit srexual assautiofnses wioth' dislhure' itti L ngorhin futherane of cotemitatin theor
aparticular project or prctgrsarn for up toa immunodeficiency virus of persons chaged cue nte omv nitrt~ rfr

aggregte maimum eriodof fou year. wit sexul asmit -ofenseeiwnthdommerce.::e with the intentionh of corn-f oom
(3) Lnrr ON DM~hITRATIV cos'r.-Notof testrFesuls to the victim.. -. ffense and--.~ i'

more tan S ercentof a rant uder sb- 4 Payment'cf the cost of medicalia mexami "(1) the victim was a, spouse or former'
section (c) may be used for costs incurred to -nations and the cost of testing for the human
administer the grnant_,. .'' - . . .-I i.. 1. imuoeiinyvi ao itna fsxaisos of the defendant, was cohabiting with

(4) PA~LENT 0 COST ? FoREsIC M~~c mmunodes, ienc v. s-- or haiKe~ gc~bid cohabited with the defendant, or had
is k condition ' . -"--....~~~~~~~a child In common with the -defendant; or.",ECAMINATIONS,-It isI odto'of eligi- (5) According the victim of asIulasul -he eednt-o w or morer bility for grants -under subsection (c) 'that a: 'thie right to be prestnt at juIcia prcee

State pay the cost of forensic medical 'xmi ings In the case, - () a aseo'atepe r het

(d),*it a condition ~~~~~(6) Protection of vcisfrom inqur -into'*ee oas et r eiu oiyijr

r" education seeking a grant under subsection (7) C -eS a, victimascndct.;la: .-.

the e ~that protect. *ictims frdm tuw~arranted' "()h5O~ao naycn~tta
stitutoion articulate and communicate to It -iaii n 4

-students a clear policy that sexual-violence' trseactinatio an d'th ~buoiien:it~nat aue or1 was " neddt as prhn -~-L.. '..;tortay csa. hr.aue ';+iexuaX' Joe.b the .'Vdtmthttevitmwudb
will not be tolerated by the Institution . "-! ~ ' ~ -; .:-~-" subjectd tod it~erious i dl ijro

(g) ZVALtrATrON.-Tlhe iatIonaiwststu~e 'of - 8) Auh oiaionbf admission-and odnald- UA1 hi55.'g,
Juisticessbhalbave the Luthority-'to carr-out', erattoni in 'saiuii issiult-~cisei oflividence "d nnmN;-o.proe fti
evaluations -of -programs - funded: under -tbis - t;tedfnd a 6msitdexa etioii._. 7--

section. -h 'cpln fany- grant under - Mias on other csoa'~:A-d: .'() etie re snsnodei-
this section may be, required to include, an 9 Atoiainof'h itm nsxa sued! by a'cowirt 'of a State prohiblditinoru- ,

evaluation component to determine the ef- '9Y Auhrzto -o -h rclln 6ai tn.vilno-gishrsmn o.
fectvenss o th prjector proga~ ~ 5 ~assault cases to address the court 8on~e'rnng.- tn ilneaant aaset.! o- ~~

--that is 'consistent with guidelines 'thed b setnet~medJ'''. atrct ncthiipexibuhor'physical.<* &issued by '(10) Authorization'ofitbe award oft'restitu- -'pro iiy to aDnote pro;~'Y~2-'
the National Institute of Justice.::; totovcisosealaausasptof 2r&xnai abuse' zmean aty conduct pr&I'

(h) COORDINATION-The Attorney General a:rmnlsnec . -". scriied by chapter 109A of this title,' whether
- a utiliz the Office of Justice Programs to-(b AUTKORzZATnoN -*'APo Inos - or not the conduct occurs in-~the speial mar, . -

coordinate - the administration' of.' grants Teea utoidobeprpitdin -Itin and territorIal jurlspdidtn of the !Jn4t-~
under this section. The coordination of ec fsi ersc usa ab e-e ttso in a'Fedaral prison; --

grants under this section ~sal Include Tre- -~ay, .. "3 seriu boiyAmjr"ad'bdl n
scribing consistent program requirement~s 1o cary o ithsssetion
for grantees allocating functions and the ad- fl OMSI'ILNCSA -jryhvtamengsie nscio

among the ING; ANND. .THZ1365g); and .-- - 'ministration of particular grants amngth -. AN OFSES* AGAINSTTHE ~s hemann gvni eo
components that parnticipato In the adxnlnis- - -*L. tration of the program under this sectioz. ' r- SOL 1~rT uv.~r csa in513()(." -- - '

coordinating the program under~ this section *.POrUS ABUSE OR TO VOLA29PRO. -.."(b) CLE:I~CAL1 AhMIDMENT.-Thes analysis.
TCIV ORDM RSA1 for Part, 1 of title 18, United'States Code, Is

with the Dmestic Vioence and ~ Sun- *~ -ST~ALK;0G. -amended by -inserting *fter 'the, Item -for
Port Grant Program established by section -()OES-at1o il s:Uie hpe 1 h olwn
200 of this Act, and coordinatlin the program States Code, Is amended by inserting after..
undmndteedby-cmpnetsofthsepac-tionPTP wii-OtSh oIOtNEher. -fese aaistthtfmiyr..gr",unerthsceciopwthotergrntprgrmtcaper11 teoolowwg-i ' - "iQ. Doesicvilece- fd f-* ' 1$
ment of Justice.,. - . .,, -- -" -11 TALKOESIN VI ..C AN -c. ANAOR ZarUno.Set

(I) -DEn~ri=ON.-For purposes of this sec ' o - .- 36ALoI itle 18 UnitedOR R States CodSetas
tiou, "sexual violence" -includes'non-consen- 366 '*'-le - - t-.'Sats Cde s

sualsex ffenes ad se offnsesinvoving"22SL Domestic violence and stailking. - amended by section 109 of this Act, is further
"' victims who are not able to give legally ef- - "2381. Doumfesc violence and stlkngamended by striking "or chapter 110" and in-

fective consent because ,of. age or incom- (a) On'g~ss-Whoever causes or attempts Serting ', chapter 110. Or section 2261" in
potency. - ocuebdl nuyteggsi euleach of subsection (b)(2) and subsection Cd).

(J1) ItsrOR'.-The Attorney General shall abuse against. or violates a protective order "(d) - INTERuM . PnoTEcrION.-Section
sumtan annual report to Congress con- In relation'to. another shall be punished.- 3Ila)(a4XC) of -title 16. United States Code,

crning the operation and effectiveness of -"(1) If death results, by death or by impria- 'as added by section 101 of this Act. Is amend- --

the pi'ogram under this section. - ornment for any term of years or for life: ed by striking "or chapter 110" and inserting -

__ (k) AUTrioR=In~oN OF APPAOPPlIA'fONS.- "1(21 If 'Permanent disfigurement or life- ". chapter 110, or section 226l".
There are authorized to be appropriated, 1in threatening bodily injury results, by Impris- "(e) DEATH PENALTY PROCEDURES.-Section
each of fiscal years 31994, 1995,, and 1996. onment for not more than 20 ysars, - - 1118 of title la, United States Code, as en- -

'- 35.000.000 to carry out this section. and "'(3) If- serious bodily injury results, or If a -acted by section 102 of this Act, Is armended.
such sums as may be necessary, in each fiscal firearm, -kimfe, or other dangerous weapon Is In paragraph (1)Lof subsection,- (e) by Insert- -

Year thereafter. . ~possessed, -carried, or used -during-tho coin- iMg "or section =Ml' IAfter "117".-----

L
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"EC. 202 FULL FYflh A"D CREDIT FOR FROTZO- tmime of sentencing for an offense under this (1) the findings of the study concerning the

TivE ORDERS. section', and gvnmeans by which Information concerning the

"(a.) RXQuIRSENT or FuJLL FArTH AND "(4) 'State' lass the meaning gvnIse-addresses or locations of abused spouses may

CREorr.--Chapter 110LA of title 18. United tion 5l3(cXs).-. be obtained by abusers; and

states Code. as enacted by section 201 Is SEC. 204. PRESUMM'ON AGAD,'ST CnUMJ Cug. (2) analysis of the feasibility of creating et-

amnended by adding at the end the following: 'OOT FOR SPOU-SE AD3USER&L fective means of protecting the confndential-

"12282 Full Faith and Credit for Protective (EL) The Congress finds that- - Ity of informatiofi concerning the addresses

Orders (1) courts fail to recognize the detrimental and locations of abused spouses to protect

`(a) A protective order issued by a court of effects of having as a custodial parent an in. such persons from exposure to further abuse

a State shall have the earns fufl faith and dividnal who physically abuses his or her while preserving access to such information

credit In a court in another State that It Spouse, Insofar as they do not hear or weig h for legitimate purposes.

L would have in a court of the State in which evidence of domestic violence In child cus- - (b) The Attorney General may utilize the

issued. and shall be enforced by the courts of todY litigation;- . National Institute of Justice and the Office

any State if It were issued In that State. (2) joint custody forced upon hostile par- for Victims of Crime in carrying out this see-

-(b) For purposes of this section- ents can create a damaging psychological en- tion..

"(I) 'protective Order' means an order pro- viroiiibeit for a child; SEC. Wt. LEP(E Olt RECORI)EXEMi"G RELAT-

hibiting or limiting violence against. harass- (3) physical abuse of a spouse is relevant to I - EN TO DOMESniC VIOLJKNCIL

mnwt of. qontact or communication with, or the likelihood of child abuse in child custody Not later than 1 year after the date -of en-

Physical proximity-to another person; and disputes; - actinent of this Aot. the Attorney General -

r - "~~2) 'State~ has -the meaning given in sea- (a) It~he effects on children of physical abuse shall complete a study of. and -shall submit

b) C jCALAMENMEN.-'M anaysts (A)traumatization ndpyolgiaam 'n.problems of record-keeping of criminal

for chapter i10A. of title 18. UieStesage to'children'resulting from observation of complatints Involvng, domestic violence. The-

Co*e as eacted by section 201. is amended the abuse and the climate of violence and study and report shallI exAmnifie-'.-

by i~esing atthe edof the following. fear existing in a home where abuse takes '(1) the efforts that have been made Toy the
~*~62~ FuR Faith and Credit fr. p~jve place; - ' epartmentofJustice, including the Tedera'

L ~ ~ ~ ~ - -- (B) the risk that children may become'tar-. 'Bure of InvestigationtOL0OIlect-3A~i~st
SEC. ass. IWO? OMLIANCE WiTH cmw ~ gets of physical abuse when they attempt to oan domestic violence; and -.-- --

~ INTERSTATEintervene on bebalf of an abused parent; and (2) the feasibflity o eurigta-ter

Chapter Lkotie- * (C) the negattve effects on children of ex- ls4tionship between an offender and Vimtim be

Chate Ii o tii -,18. United -State Code. POsure to an inappropriate- role modbel. tn reported~ in Fed~ral recozs -0! crimes Of ag

Is ameded toread asflos.- that witnessing an-a~ggrestve -parent may xiaavsted. assasi t. rapt;.. and ovther wicint'

Is HAP-dto 1Ia-Cfoilwi -TPR communic tats to chidren that violence 13 ancire-.' -, -

- ~~~~acefptable means of dealing with Others: and. imc. ios DoabiC~=' OLWW~AN4DAX&=

- 221I..on-caipiiance With, Child support Ob (5) the harm to children from spouse abuse --. Po02r5GAXTP3OGfWMz- scioi
=ybe ncompounded by -award of exclusive or *. () thisSZ i.pcpoe ofth-

IigationL - - - ~ ~ ~ )intcusody to an abusier- because further' Is to sftWentaen an&Id ln ro~ S-titate iloed

22L.Non-compliance with child EupporOS' - abuse may occu when the. abused spouse Is efforts to presnt. sad, p lb aidomestic v$6..

. 7;forced to have -ot~twitb the abuser as a oanc and otb~ri-cx~mnuIn" and 'gn~sWtI aets

"(. ai OTE5L he ver- result of the custody arr-Angement, and be- -that. peWt~lcLrj~r 4we~eU ad -to jatsa~

"()leaves or remains outside a State with cause the child or children may be exposed' an protect tbie victlims-b I I 'clesad

intent to, avoid payment of. e' cIl'A support- to abuse tomwitted by the abuser'agalust - ~ - *~.~~.-*

obligation; or. -subsecifent, spouse or partner. A) . () ur~ZAl~0 G 'T.TheAtu-

-t2)'~Z ft to pay az)ocil support oh]!-' - (hw SreP or Vom ;-I s h ense Of naey General, through the, 40au-fjustice.

satlon. as dalln'e nsbeto ewthc-teCnrs ht for purposes of detexmlfl- Mssistwanc, tbse Offce o- tie-flm ;

-spect to , Ahudiwho resides in another.Stsate i child eustoy vdneetbls gta adthe Bareala.or--JnstizcV Stlatitis.~

despite havi~ng. the financial resources to pay a parent engages in playsical- abuse Of a znsk6 gran t to sapoit poet stpo

U the obnjigj~ulxzc the ability tacirsuhspouse should create a statutory presumrp- gram jre tng t d eti'- vilec LejA.-_

rsu teihtougih reasonable aUlgenor. tiot- tht is detrimental to the child to be othe criminal, and.t ulwo'u -a-cts. tia-p-
shU'es as Ircidad in subsection placed, In t-he custody of the abusiv spouse. ticulaziy affect WOMW7.n~nfj 'epr

SE. & VRPONT OlN ZATnMX W0=Ni`WN~- of-

-~(b) nsRIumF=.--S. relatiln to -an of'
feLecs ~ed under Ipa~ragr'at WI of sub~' (a) EP.ORT.~-T Attlaoenfreeen ofecese534_oe

S~ctionl ~(a).. the absence .or the defendant- f iogt5krecos conc~iC h-ivsiai n

-fromt te !State for an aggiegato period of six p~' nte sau '' woe' y- wec...,Ofl fdnei~e0;L months 'Witbout payment of the child sup. drome as a lm & adsrhogioD .(2), la* ef~rvemeirt a'-preoiw

-por't obligation shiall create a rebuttable pre- ihd n It f'tt r''il'lot-~e The, units and teaxins thattretdmstcvo

-sumptift that the intent existed to avoid AtonyGseslmay utilize the 4a~tional leOnc 0%'. -'

payment of'the obi~gAtion. Itiu of Justice to obtain information re- amoennvteaddeosa'il
(c)PEPirF-A person convicted of an quired for the preparation. of the report. law enforcement TrogrAmns re~ating to-do- -

offense under this section shall be punished (b) 00kPaNiENTS O FMPOVRT.-Tbe 'report inesda ie aioiw htivlepl-re-n

by imprisonment for up 'to six mouths, and described in, subsection (a) -shall include-- isr~ierso~ukf pocljcesa-

U . on a -ncoid or subsequent convriction, by im- (1-a& review of medical and psychological (4 ioe. in~a~vand .demoeStrationl *-

prisonineit for up to~oyas ;views, concernIng the existence. nature, andprs fo afetvuilzioane-- --

'(d) B~tnsTfTTIm.-l adtotOnyres- effects Of battered woman's syndrome as a ornetp rtc#TV* res

titution thait may-, ~ ~drdprun to psychological condition; . .- . ( rig aklf dper-
coplton ofjudicial d n

this sctipn~shal Inclde anorderof restits- hag. idmitted or excluded evidenc ofr bat-Ifo vidut o

ton n anamout eqal t thepast -due sup- thred'Wolen~s syndrome an evidenbs of 6~~tcvc~c;
port ,obigatlonas it eists atthe tim of or a a defense in crimina trials;, and - setr .poieSeWAiPe for vie-,

ee~tencng. Subections(e)--I) of section 3663 (3) Informtion 0fl the viewsof gss of so oetcvoec nd e¶~1aterd pro- e

shal ap~y toan o~erof restitution pursu- prosecutors. and defense attorneys ocr-ri . . .-

ant to this subsection. ~~~~~~~ing the effects that evidence oJ batrd 9 duainladInformational pro-.:

- '() DnPtl~rE3S.-For Purposes of this wromen's syndrome may base incrmnl raseatntod etiviece -

secti- -trials, 
rorc etspovdnilo siOm.~

-1W1 'chfld support obligation' means an SEC mcs xgoirr cs coNrmmzoE A~rTV or AM.tcnia nc.adtriigt domes-

f~amount, deZermined ondr a court order or i- . FoR vICTIMs or Doxm& tic vioencs ivCepoirsan and

an order of, an adminsrtv process pursu- TCVO~a
anmot- to the law of a ~too to be due from a (a) 'The Attorney Oeneral shall conduct a ()coitohs of doriestic vtolence servioe

Personfor the aucr of a child or of a child stndy of the measns bty which &habu *siv ouses Pr, 8I3.!a e lceand progranw.- "'-

and the parentwihhote child Is livingI may obtine informaton concerning the A~-ad 1)tann por~ forjudges and court

"(2 'ffajorchl ppr obligation' means dresses or iocAti=n of estranged or formerpesnel rato to ases involving do-

a childsuppor- obligtion tat hasremained sp~oses,'not;-1thstanding the desire of the sislviln&1 - -.-

U unpatd If~r a peiod exceeding oneyear, or victims to hkVe soch information withheld ou~~doceet of child support obliica-

than Is ~~~-eatsr than 1&000 ~~to voi~d further exposure to abuse. Based on tIO9. ¶c~dgcoprtVe efforts and ax'- A

"(3) past.due spportobligtion'means a the study. the Attorney General shall trams-ra met fStes0 Improve en! oiee-

child uppor obliation hat. s unpid at the mit a report to Congress including-meti cases Invligiterstate -elements.
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(c) FORMULA G~iRs.-Of the amount ap- (J) REPoiRr-The Attorney General shall oznmendatlons designed to improve such

propriated In each fiscal year for grants submit an annual report to Congress con- treatment.
under this section.. other than the samount cerninig the operation and effectiveness of suc. 303. kainbMERBW.

set aside to camr out subsection (d>- .. .the program under this section...*-.- ()~a~j~h akfresalcn
~m (1) 0.?5 percent shall be set aside for each (k) AUTHOBIL&TIO or AFRPITOS- (lat If- up to 10membersk whor shall beoa-

participatlinc State; and.- -- There arevauthorized to bef aporated, 10- 'Pointed by the Attorney General not later

()teremainder shall be. allocated to the* - each of fiscal 7851r 1994, y hn6 ay after the date of enacntment o

;i~uatofngoetu seofSttsan lca.snh.suprs apb ncesatinoacn'thaote athfrceIcuds epesntte
2patciptnl tte npoorint hir >S=50W,W0G to earr out thi se~ and this Act. The Attorney General shall1 ensure

.governmen~ts Inthe State&......ear ~8 therea ~ Of State and local law enforcement. the

(d) DISCR=fONARY GRAN-r&S-0f the amount :-TrTLE r-NATIONAL TASK FORCEON State afid local judiciary, and groups dedi-

appropriated in each fiscal year, 20 percent - V1OLENCE AGAINST WOMEN -c~e opoetn h ihso itm

shall e setasd In a discretionaryfn o~.U.~A-T 2 , -

'provide grants to public and private agencies No a hn3dasatrhadeof bIC.UA.-sAtreyGealr
.No laer bia30 aysleter he ate ofen-the Attorney General's designee shall serve

to further the purposers and obJ-ectives -set
forthin sbsectons a) an (b>..........- atrant of this Act. the Attorney General as chairman of the task forme. ..

(e WPLCTonsICat P b)WL b sall establish a task force, to be known as sC 54 PY

the -Natioal -Task, . orce on. Violoene- (a No -AnrlrnONAL bowCEsig ~(-Mem-
request a grant under subsection (c4~ the, A~gainst Women-Verefrred to In this title Ls --bers of the, task force who are ofir ofema

Zchlef executlvp Offloeircufasktate-znat.In L the OM - -

ea &h fiscal. ye4sbi t '~oe h ts oc".~.:'- - lye fagvr ntal agency shall re-

L Genersl a plan. for dresn domestle vio- ceive no additional compensation by reason

lenos and other crimainal ani unlawful acts (a.) O Ai PUI*P=o550 TAim F0it~a.The of their service on the task force.
~ta atclryafc oe thahSte task force shalil recommend Federl. State, (b) PiR bmDms.~-While away from their -

Partding spc-cto fteue owhich --And Ioca strategies: a~~d--at-~ ProtecttiD-S bome* or regular places of business In the
funds~ provided under vubsection (c) will t)- WO#~aantv~~ft~mpn~igP performance of duties for the task force,'
put In carryig t h ln h plc-Ia e ons who commit suchs crimes, and enhanc-, members of the wrsi orce shall be allowed

must clnd.--~-~. - ~~: ~ - .- ~. ig th rigts o jsttimsof sch ~traiel expenses, Including per diem in lieu of

(1) oertifioatlioa that'the Mea (hIn ;~ D~oTImO stA3 Fuctons L-the Atts orne subsistence, at rates authorized for employ-
provided -will be use to sapplement and not, ~ C n etiD550 n 73o

- supplan State su In alfuns i--..- . &8-enerl deems appropriate to carry out of. tItle 5, United States Code.

(2) certlilcatlon that any kequlreiisA of:~ X~mo the Pa~s fbtask force. lcluding ac as mtmznmcrni g..r

State law for review by the State'legislature (lk conider teing-,. ad ee
*of a designated body,- and any requirement of-i- OmmendAtions klfspst. Federal--and. Sauteo:(~ DICY -
State law for'publia notice, and -~ommnentz-.- studies; of violent crime. family violence. andy(),sorM T-hStkfre

- -. noeming ~~~~~~~~ -~~the tre~atment of crime victims,' -including . aea xctv ietrwoshall be at.-

L Wed; and :.-~-the Report of the Attorney General to the- pitdb thAtoeyGnrlnot later.
-(3) provisions for siscal pontrol.; zukage- , Iiet-ncmain VoetCi -- ha 3 ay atr hetskfoc is Iu con I

-ment. recordkeeping. and submiaa1onz of, re- Q9) h 4O~ fteAtre ~ea' tttdudrscin33- .-

ports In relation to funds provided undec t ?s hO- ims 'ilne-194 h 2 SSA!N-h xctveDrco ..-

section'-that are consisteb.Lw~th` rqum Ike torOf the President's Task Torce on Vio<; _shall b oompensated ata rate nok to exceed s- A ;~

L m .t prescribed for the rgm-U i(l8)2tb eosan asCth
(flV~~DiTI*(S o~ GRI~uS.~,~ mssios- esab~shd bythe;S~tes f .A ai~nedt ntitleS. UnIted States 0d.

* (I) MAT~~tG- -ivwno---&sntander o ~nsendtiblisbod -V- tbas Sot ated of- Al e 08-l f heO-ea±Shel s. cn
~~ ~ to~ bama, Mas~~Ar~nsas Aiawia.-eIdaW6,b Indl--7 MS' 8'A7-Wlth the approval of the task .- .

Dsrctionc ansy gefr tWprans-egebentatic zd)-n, ,'ebSa Alr e Ax~ e'Yr,.n theOmDA~0 fsch9nt.~a -

may be forup to 1~ prcent of te overall Ort~ Carolna, . -'prsonel the Zcuthe i, Diecutive mietoaoy i-
-osof a. poet orprogetiram fudL eaan ymA p--er eesr ocrr u h uisobithe *.

(veaj DtnIINO~O~fS-rag== -udeo -(2�deV tod. .5 o' eerl U'LU .. - . tfi.
subsctin (l ma berovded n rlaton t ~ad~eaI lw ~foremen deignd topro (CP OAH.TT O OZV. Stwl-Lfw.- .h.

wayb fatonr up oet.or perogrnt oup totb oo wome raanst slecrn,V -ant 40 T.persze1rxthe Direcutor ad-rethe acional .

cost~or & project or pi prsuuetcn sliefrdu rie ~era11Dece i toe task foutte awoitled~ thderIN

More DRAn- pecet. ofRAMS-Granft undw ersu-: - enprciad xcuetonstrethe.gr t h rvsoao il .Uie .

susection (c> may be usdrovidost incurered to :-anf1 reeuif n out t~m to vro_- St-AX7a=od, gve orn ajIpoltmentS'i h
adin~niterthe-ran. --- - ~.. -.. -- lnt oend~a gaist wmenandto rotet c~P~itie Directo and - be asddwiti-nal"

Jusaticsall havec the autogrityor uprr -oust tmckolu.g t volnsor-e :&mprove subespe f fcatr5 fsc il e
a* evalation -f prorams ofune tdr-thi enofcnrne-; ' - latirns -of h clsstiasktion and Geneda Schduer,

soetibn, Th aeiin f' any rat nt eunde- ( -'evautn h dqayo r-a we- d t ~t5.----------- of t-tl', . Unte
may b reqir~dto inludean .le~se sen~ncig~ inarceat~o. and pos-t-t (dlCoNSUL lT.-Stbiet t6sic thles s

sectivenes ay ofte usoed t ort programfned -t efanr g±s oe. a aigwe =i~ti.ve Directr mayprocurbe tepoarwitL A thistsetiohe-grant. 40 *.~ e.fo mi
te National InTituelofJutice,-. -nttt or us sbohftr 3IonhptrSrofsuhtr e

L, (h) abRI4TO~-h tonyGnra a o~h itmadohr and lAE outiduarntL to exced 32is0Cso per day. an
Jusytice hse thae Offie of usthoicet orast apoopiie unshent outdig e o 5E4. OPWSOFTK1B. --

coorluatate the administration of grtnts iens gta I eeflayo rmna ao a esio.Frtepups fcryn
under This sectioln.Theconto of tlongrntwindr n4ot agdermnetbapcleorou ti -,arttletets fremycodc

grantsunderthis sctionshallinclude-pnm- lteab erl r 1ea --subjes- suhharnsst n ct ato such times asd

ministrationma of prtiuawrant mn hent eaed to t crimia --oeedng anprorsetTets-fre a dmnse
oadtncomponents tha pat eiptermineth headmnr- It rereomen ationsfrthe 1fe =0e atsbefore the by$ o tsk force- heE-

f~tratenes of the prograt undr ths-scto.osgo sc odrst prtundednfr Zi--(b iGtIor -=ay prember otemploraye
coot Isonatingthe programunder tis-secto by enced of -Ithe -ta~skeforces may.r mfoathorie 3by the

the exua VioenceGran Prgrames- (SIassesingtheprobem o stakingandtasl'k United Stakesan actiona rhattes taskWI
by ainaisetitton 41oftis Ato. an co essetmealgo oe, n e-freIs uhrzdt a ne hstte

ordinatfing the -program underProthis setion omIngefetv ens orepose to OM OL) EB Orns 'ToASKV!tfONC.-ets

copordntetso the aDepnsartment of Jsie 7 assesntgste pob of sexuialsexpi-i- dep artmnt .,or tgei prose informatrionga

(l)d r thrrs .-Fort prposesofetcissrd-na tion; offome ean youth th prough pros may beneem toeable te~ task fordu to

... nts undoes til violence"--llde Incyd-r-ac ofciuein n in th Mrdcnofpo-car ouahici.to ith extenht acoandto

scrimingl vioense-.n ;whgich the offendradrpy n eomends1Isunge eforectione eansdfsc-ifralni pemtudiby law.dO re-ev
thevicim are emer fntof san the saehds- renfdfst t te probiemiv andes wusto tettore Gnea, hehado

hold or relatives, or granhic atheoffndternt #elatedraoly evaluatln the tratend ofPrhadprtteto ~ncrsalfms

tand the vithm~e program orfome spuss women asu victis tof violentcrminhesh-pritdifrmtotoheak

orblishadbytr secro bav41 cf hidi Acmmon. c prsimnlusieyste mmncigo aomnd makin reo- fore.I auhrze- -~zdttistte

L~~~~~~~~~~~~~~~~~~,I.
ordiut~lngthe ~rogra ~mndr thi 'secion olinciding ffectve mens ofrespose to (6j[ C=SS M D;KV~iX'ON.--e ta -
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(d) MAItL-The task force may' use the double the maximum penalty for re-. leagues to take grat care in putting a.

united States malls In the same manner and. peat. offenders of sexual assaults.. final bill together.-.---
undler the same conditions as other depart-. Third. It would require the testing of Mr. President, we should not pass
ments and agencies of the United States. those accused of sexual assaults for the somet-hing that Is reform Iin name only
SEC. 307. REPORT.

Not ate thn 1yea aftr te dte n -acquired immune deficiency syndrome Just for the sak6 of passing' something
which the task force Is fully constituted LAIDS] virus, and disclosing the results. "Change" and "reform" - are terms

-under section 303. the Attorney General shall of those tests to the victim. Fourth, it used rather loosely around here. They
submit a detailed report to the Congress on authorizes the admission of evidence of. are not Interchangeable. not sy-nony-
the findings and recommendations or the prior sexual assault offenses by the de-. mous. To change is to alter. To reform
task force., fendant in sexual assault trials. Fifth, Is to improve.. -V S~~EC. 3058. AUTHORIZATION OF' APP110PRA13TXO. It designates spousal abuse, Including Democratic campaign finance bills

There Is authorized to be appropriated for violation of protective 'orders, and based on spending limits and taxpayer
fiscal year 1994, =500.0 to carry out the pur- "stalking." as a Federal crime.: Fl- financing do Indeed constitute change.
poses of this title.SEC. 30 xa3(n~ATO~'I. nally, the'bill would establish a corn- Thyd 9ohwever, reform. They do

-. Te tsk orceshal caseto eist30 aysprehensive grant program to -assist. not improve the electoral process.'-
'after the date on which the -Attorney 'Gen- State' and. local efforts to. combat sex-~ .The democratic bills we have seen in..

-eral's report is submitted under section 307-r, Ual violence and domestic violence, and- the'past were good public relations, but-
'''The Attorney General may extend the~ lif of' to enforce child suppr biains -:luylegislation. Spending limits have'

--the task force for aperiod of not to exceed -- Crimea against women are: ra~mpant, 'been, totally, discredited In the Preai-.
:.one year. ' , '' and tslgiaion would send a cler' 'dentlal;_ system'.- Mandatory- spendin

- CAhIN. Mr. Presidenit,:I am. strong mxessage: Th'ose whio commit. limit ar ~losjulnl payer
-very pleased to again be a: cosponsor of. sexuial assa~ults against- anyone will be. funded? bconresaion~al campaign system

the SxualAssalt ErevetionAct, ad'met with swift, stiff penalties. '- to provide inducements, or penalties, is'
I comend Ahe Rpublian lader for -Mr. President, It is-untenable that not palatable to American taxpayers.,

L .- ~his zeal and'expedience -in reintroduc- - the :g-reateat democrac-Ing- this bill early In, this..session 'of _'should-also- suaffer - r .tins world. o . fact, thed Irs' ont r Eecti.on Cam-:-'
Congrss. -- - '''::'- ~'~"' cruel dyicnce. We.M nubst `se- our. deino.. runltcY. bcause:; taxp~yers- 'ave re-

'The _ pbrase,-"n, ese crime in IcratIc system-:as s too to. ti-n a pnigy~~e.n o their, annua
America" Is 'no longer, met" k'th'wide-. .trend- around and .make our -lives safe. t re u ------s.' -'''eyed surprise. There -was a~ time -when:,again.-- :>~:''. temoatetniepl ~we ever..
law-abiding citizenisreaefed- with se- -- - --- tk ~:hacutyevery- April 15ticlim at, the Idea- that: our :Nation " ' B 'r lO~ : Ms~~r, "tpyers: get a chance -to vote) on how -

could, be' -so riddled'with crmimes cornMCNKLbrPAJWO they'-feel"' about -the,- public --fundinig -ofL. ~~~mitted In ou ite. u srets,'and' I dw43 niu :- nlecti~naIn"-oew lnngnmbs,-.-,our homes,.-Now, t1e, lAmerican: peopl 1-. MOND.-,: b i tlleyaeincMasing-,_otnino24-
have--beconme so accuistomnedto hearin'gt'_ bf Pr O VAT.~8 j> d~t the .Demo craticr cam-
overi and -over, agahinthat- crime Is: on.- . -- N~ S pinfn. eblst pows~ in the-'7" !':-4.the-'rise ithat they ho,;long~er.7respo~nd'' ~-*T 1 1 " ~~ lasttwotWO Cdgressea-were iinconstitu .- ,

.- ;.. th'surprise~~~~~but; instead'-cry~~~~out -~ tlonali lfie-eimajority goea down-thavt
,-t ;.i. anger -and -rsrai !- - ad ct ~~~ a'Oid a ain&-anth"-_PresIdent- signs-

against~~~ the cruel; -"k - -5i jii pelition, &P61rt--lage bed-
MOB tfci,"f,6--redii~e~c-~P tgti~;wflls- ,A nd to

'distu:rbing crimesp'nfectlng-our society; other"'p i6ser.to~the-Condnitte,6-on..-, - T -

ls~ha. ofsexul asault-and forible"'Ru~s ad A tisatiom ,. 0ei lcan wIl not stand bY while.:
rape. These'acts of vi~leni, demhented,:-. _-%~ = .~ ~---. ~-te is-.eiidment- Is sacrificed -for a
.-bald-faced- .aggression arie ta~ntamount: .! CO04PRZEHIMS17CAMPAION mCERnIM--fcdOfrom.,"'- -------

-toterrorlim' against-wornen;--and' the"-.-v--- .-. O ~:- ~~''',. ~ M President,' camrpaign finance -re- -

numuber of foi'cible, rapes In. Whs c~n"~"M.MCCONNELTA Mr. President, the- form need not be" unconstitutional; Par-
try isa stagg:ering. There were 'a~pproxi- distinguished -Republican." leader- this tisan. bureaucratic, or -taxpa~yer-fund-
mately 106.593 rae eotd 1991M .4- ~morning In his remars made reference - ed.--~'--:- .oneb-

-percent higher thanthtat in 1990. lin y to-S.-7,. the Republican.,camnpaign. fi Them ~lnity leader andI,jondbL - - ~State of Arizona alone 1,'590. rapes were- nanoe bill. -. ' '--,.-', . Republican colleagues, have today in-
olene of thi~ naure.Wome in thisclealy tev thathis-propsli Fnance.- eforn--Act-the most exten- -

olence of-tbls~~~->'ture nomen lu~thi-"' eMrl. resdnt,- the Republicanss O lteader troducd -teCmrhnieCmag et'neet fte ieadeffective reform, bill ~before
-country are singled out for this k'ind: of country as - we seek - to -Improve'- how "this Congress, bar none.-,'-- --

-viol ent-:aggression. by' crimiapals, who 'elections: are- handled --In -tbe'-United ',It'bans PAC's, the epIt6me 'of s'pecial
.:know that our legal: system is- bogged" Stateis-4r'2 - -`- -- ineesa 6len n ao n

--- 'dow wit jopo I co lMu-:YMI ~esdn± n192~oter turnout .bent~protecton' t61.' Our-bill bans soft,
*rceed In keeping rmnl r~ iipglcra~sed.~,MElectoral-: comp~etition.2l-' --mny Alsfcmnypry labor *~U . "'Znn~~ehnbar.iti abhoreni-ti me.- iieitie4-, Congressiona.L.,turnover--Jn- rand-that spent by-tax exempt organiza-

* . - htw en.live-in fear of rape, ad -o:.reas -.~An&- campaign' spendinr--nin-" tions. ivewuta campaign -costs. Poie
Z.victims of, rape a~nd aexual salix rae.. -- ~:s -"- :-- ;' seed mbney to challengers., paid for not

-perience. the- fear -and. rutrattioni--of-: .-.--Most'. objective- observers ~would say .by taxpayers,' but' by'the ~politicaI Ipar-
-knowing that their assailant-walks the: these are indications of -a, thriving po- tIbe. 'I.-'-conjtrlcta' -.the millionaire'sstreets freely whiere law-wabiding citi* litical aystem. Les4 objective partici- loophole; restricts and regulates Inde
zens cannot. --- Pants Will. twist It to lit their objeo- pendent expenditures; fights -election
-Women in this country face distinct tive--partisan revison of campaign fi-- fraud; a~nd-restricta'gerrymandering.

-.types of crime ~which need-to be ad- nance laws.-.. - --- .' Real reform-, In. stark contrast'to theU ' dressed specifically. 'For this reaBon, I. All Indications are that campaign fi - Demnocrats' bill,'.' the Republican billbelieve that it Is Imperative that Cox,- nance reform Is on a fast-track-seem- puts all the campaign money on top of
-gress enact the Sexual Assault Preven- ingly easily achievable. Something for the table where voters can see It. Not-h- -

-tion Act. This -legislation-, would 'ad-the President and Congress to- have to Ing would have a more cleansing effect
dress -the'crimes facing women in sev-' show for the next 100 days:.' -' on the electoral process.

-- eral Ways. First, It authorizes the Keeping In mind that the reverbera- Mr. President, I -ask unanimous con-
death Penalty for murders committed tIons of whatever passes likely will ex. sent .that at this point InI the RZCoRD)
by sex offenders. Second, the bill would tend far beyond 100 days. I urge my cot- S.7 appear In Its entirety. I am intro-
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L PROPOSED AMENDMENTS

7 Glen weissenberger, Character Evidence Under The Federal Rules: A

Puzzle with Missing Pieces, 48 Cincinnati Law Review 1, 12 (1979).

Rule 404

L a) Noninferential use of character evidence; character in

issue. Evidence of a person's character or a trait of a character

is admissible when the issue of a person's character is

substantially required by a charge, claim or defense such that the

person's character or trait of a character is not used as a basis

for inferring other facts.

b) Inferential use of character evidence to prove inferred

facts other than conforming conduct. Evidence of a person s

character or a trait of a character is admissible for proving

L inferred facts other than conduct which conforms to such person's

character or trait of character.v
c) Inferential use of character evidence to prove

conforming conduct. Evidence of a person's character or his

trait of a character is not admissible for the purpose of proving

L that he acted in conformity therewith on a particular occasion,

7 except:

L 1) Character of accused. Evidence of a pertinent trait of

his character offered by an accused, or by the prosecution to

L rebut the same.

2) Character of victim. Evidence of a pertinent trait of

character of the victim of the crime offered by an accused, or

by the prosecution to rebut the same, or evidence of a character

trait of peacefulness of the victim offered by the prosecution

LI in a homicide case to rebut evidence that the victim was the

- first aggressor,;

L 3) Character of witness. Evidence of the character of a

witness, as provided in rules 607, 608, and 609.

d) Method of proving character.

1) Where evidence of character or a trait of character is

admissible pursuant to subdivisions (a), (b), (c)(1) or (c)(2)

of this rule, proof may be made by testimony as to reputation or

Le
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by testimony in the form of opinion. On cross-examination,

inquiry is allowed, into specific instances of conduct.

2) Where evidence of character or a trait of character is

admissible pursuant to subdivision (a) of this rule, proof may

also be made of specific instances of the person's conduct.

3) Except as provided in rules 608 and 609, evidence of other

crimes, wrongs or acts is not admissible to prove the character

of a person in order to show that he acted in conformity

therewith. Such evidence may, however, be admissible for other

purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake or

accident.
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IN.

U. S. Department of Justice

Crminal Division ,

r v

Washington D.C 20530

JUN I5 1993

L
Honorable Ralph K. Winter, Jr.
Audubon Court Building

L 55 Whitney Avenue
New Haven, Connecticut 06511

L Dear Judge Winter:

I am writing on behalf of the Department of Justice to request
inclusion on the agenda of the Advisory Committee on the FederalL Rules of Evidence at its upcoming meeting of a proposal to create
a new Rule of Evidence under which an expert's report of the
analysis of a substance, object, or writing would be admissible as7 a kind of business record, unless either party wished to call the
expert.

7 The proposal, which originated with the Drug Enforcement
Agency (DEA), was inspired by a provision in Chapter 33 of the
District of Columbia Code relating to controlled substance
violations. The DEA is responsible for analyzing all drug evidence

7 seized by the Washington, D.C. Metropolitan Police Department.
L Because of the nature and volume of the seizures and subsequent

prosecutions, DEA encouraged the enactment some years ago of whatL is now D.C. Code S 33-556, which provides as follows:

In a proceeding for a violation of this chapter, the
official report of chain of custody and of analysis of a
controlled substance performed by a chemist charged with an
official duty to perform such analysis, when attested to by
that chemist and by the officer having legal custody of theK report and accompanied by a certificate under seal that theL officer has legal custody, shall be admissiblein evidence as
evidence of the facts stated therein and the results of that
analysis. A copy of the certificate must be furnished uponL demand by the defendant or his or her attorney in accordance
with the rules of the Superior Court of the District of
Columbia or, if no demand is made, no later-than 5 days prior
to trial. In the event that the defendant or his or her
attorney subpoenas the chemist for examination, the subpoena
shall be without fee or cost and the examination shall be as
on cross-examination.
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The constitutionality of this provision under the ConfrontationLI Clause has been upheld by the District of Columbia Court of
Appeals. See Howard v. United States, 473 A.2d 835 (1984). The
court described the provisions of D.C. Code § 33-556 as "within the
ambit of the business records exception" to the hearsay rule. 473LI A.2d at 838. In discussing whether evidence admitted pursuant to
the provision bore sufficient indicia of reliability to satisfy the
purpose of the Confrontation Clause, the court noted that identify-
ing a controlled substance is determined by a well recognized
chemical procedure and the reports thus produced contain objective
facts rather than opinions. Moreover, chemists who conduct such

7 examinations do so routinely, generally have little interest in theL outcome of a case, and are under a duty to make accurate reports.
Finally, D.C. Code S 33-556 does not preclude the defendant from7 inquiring into the reliability of the test, since he may subpoena
the chemist and subject him to crossexamination.

The same or similar factors are present with respect to otherLI expert examinations such as ballistics and handwriting examina-
tions: recognized standards exist for the analyses which therefore
result in reports that contain objectively obtained facts, and such
experts normally have no interest in or reason to falsify the

L outcome of a particular analysis. Most important, the amendment we
are suggesting has a provision allowing the defendant in a criminal
case to subpoena the expert and subject him or her to cross-
examination.

The practical significance of the District of Columbia statute
on which our proposal is modeled is that DEA chemists -- unless
subpoenaed -- do not have to appear personally in court to testify
to the results of their tests of controlled substances, thereby
saving not only their time but that of the parties and the courts.L No witness is even required to authenticate the report because the
D.C. Code provision has been interpreted as "extend~ing] admissi-
bility of a chemist's report from the business records exception toL a business records-type subset of the official records exception to
the hearsay rule." Giles v. District of Columbia, 548 A.2d 48, 54
(D.C. App. 1988). Thus, in cases where a defendant has no desire
to contest the chemist's report, but for tactical reasons does not
want to stipulate to its conclusions, the D.C. Code provision sets
out an efficient way to introduce the evidence. 1

The same is true with similar reports of other experts.
Frequently in federal trials the results of expert analyses are not
contested. Our proposal would allow the introduction, by either
side, of the expert's testimony in such a situation without the
necessity (but preserving the opportunity) of calling the expert,

LI lnent1 Of course, there may also be situations in which the govern-
ment does not wish to introduce the evidence by stipulation but
would prefer not to take the time to call the chemist.
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a saving of time for both the court and the expert. Since therationale for the amendment does not depend on whether the expert
is employed by the government, our proposal would allow such an
uncontested introduction in cases of tests by private sector
experts as well.

We think that the best way to accomplish this is to amend Rule
803(6) of the Federal Rules of Evidence. Specifically, werecommend that the current Rule 803(6) be redesignated 803(6)(a),
and that new subsections (b), (c), and (d) be added as follows:

(b) An official report of chain of custody and of an
analysis of a substance, object, or writing, performed by anexpert with an official duty to perform such analysis, shall,
when attested to by that expert and by another person (if any)having legal custody of the report, be admissible as evidencelb of the facts stated therein and the results of that analysis.
Authentication of an official report offered under this3 subsection may be made pursuant to Rule 902.

(c) A report of chain of custody and of an analysis of asubstance, object, or writing, performed by an expert whoperformed such analysis in the course of a regularly conducted
business activity, shall, when attested to by that expert and
by another person (if any) having custody of the report, be
admissible as evidence of the facts stated therein and the
results of that analysis.

(d) If a party plans to offer a report pursuant tosubsections (b) or (c), a copy of the report shall be
furnished to every other party or his attorney not later than
five days prior to trial. If the expert is subpoenaed forr examination, the expert must be found qualified as such before
the introduction of the report. If the expert or custodian is
subpoenaed for examination, the subpoena shall be without fee
or cost and the examination shall be as on cross-examination.

We note that the final sentence of subsection (b) of ourproposal, which states that authentication of such an official
report may be accomplished pursuant to Rule 902, is to make clear
that such a report, although allowed into evidence under the
"business records" exception to the hearsay rule, is to be treated
as if it were admitted under exception 8 (public records), and
self-authenticated, such as with an official seal, rather than by
calling a witness. This is consistent with the court's statement
in Giles, quoted above with respect to reports admitted under the
LD.C. rule, that the rule is really a subset of the official records
exception.

L
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F Your and the other Committee members' consideration of thisL matter is deeply appreciated.

Sincerely,

Roger A. Pauley, D rector
Office of Legislation
Criminal Division

cc: Margaret A. Berger
L

L
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TO: Members of the Advisory Committee on Federal Rules of Evidence
7Z-

FROM: Margaret A. Berger, Reporter 7

tu-
RE: Rule 405

DATE: September 21, 1993

Rule 405 contains a number of ambiguities, some of which are the result of rules

changes since its enactment.

1. Relationship to Rule 404. Rule 405's placement after Rule 404 and some of the

7 language in the rule and accompanying note suggest to the casual reader that Rule 405's

coverage parallels that of Rule 404 - that is, that Rule 405 deals with proving the

different categories of evidence explicitly made admissible by Rule 404. That of course is

7 not the case. The only evidence specifically treated in Rule 404 to which Rule 405 relates

is evidence that falls into the two exceptions stated in subdivisions (a)(1) and (a)(2). Rule

405 also relates to evidence not made inadmissible by Rule 404 - i.e. character evidence

not being used with a propensity inference -- and does not apply to the other crimes

evidence treated in Rule 404(b). Suggestions for amending Rule 404 to make the

relationship between the two rules clearer are contained in the memorandum on Rule

404 issues.

2. Problems with subdivision (a).

a. The failure to mention Rule 412. Rule 412 currently states in both

L subdivisions (a) and (b) that opinion and reputation evidence are not admissible

"notwithstanding any other provision of law." The Committee's proposed amendment to

Rule 412 limits reputation evidence to a civil case and then only 'if it has been placed in
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controversy by the alleged victim." The proposed Rule 412(b)(2) exception for evidence

of prior sexual behavior between the victim and the accused to prove consent authorizes

use of prior sexual behavior for a propensity inference; it is therefore an instance in

which it is no longer correct to state, as Rule 405(a) does, that reputation and opinion

evidence are always admissible to prove character. Louisiana has recognized this

problem by placing "Except as provided in Article 412" at the beginning of Rule 405(a).

b. Reputation and opinion evidence are not admissible with regard to all

forms of impeachment. Rule 404(a)(3) states correctly that evidence of a witness'

character may be admissible despite the propensity rule as provided in Rules 607, 608

and 609. Certainly reputation and opinion evidence are inapplicable when impeachment

proceeds pursuant to Rule 609 -- another instance in which the sweeping statement in

Rule 405(a) is not correct.

3. Subdivision (b). Problems with regard to the "essential element" language have

already been discussed in connection with Rule 404. See pp. 17-18.

4. The Advisory Committee Note. The Note suggests somewhat tangentially that

expert opinion evidence is admissible. Should the note be expanded to explain how the

courts have treated this type of evidence, and to discuss Rule 405's interrelationship

with Rule 704(b) which bars expert proof with regard to ultimate mental states of an

accused. Rule 704(b) was added after the enactment of Rule 405.

2
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TO: Members of the Advisory Committee on Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter

RE: Rule 407

DATE: September 21, 1993

L. There is a conflict among the circuits as to how Rule 407, which bars evidence of

E subsequent remedial measures, should be applied in strict liability litigation.' The

problem arises because the rule provides for exclusion when the evidence is used to

prove 'negligence or culpable conduct." In deciding whether and how to amend Rule

407 to deal explicitly with strict liability claims, the rule's underlying rationale, the

impact of substantive doctrine, and the desirability of uniformity in the federal courts

versus conformity with state law all bear on possible choices.

L Current law and incentives for forum shopping. Although the majority of the

circuits have extended Rule 407 to apply to all strict liability causes of action,2 the

L

1 Rule 407 provides:

When, after an event, measures are taken
which, if taken previously, would have made
the event less likely to occur, evidence of

L the subsequent measures is not admissible to
prove negligence or culpable conduct in

7 connection with the event. This rule does not
require the exclusion of evidence of
subsequent measures when offered for another
purpose, such as proving ownership, control,
or feasibility of precautionary measures, if
controverted, or impeachment. -

L 2 Raymond v. Raymond Corp.. 958 F.2d 1518. 1522 (1st Cir.
1991); In re Joint Eastern District and Southern District AsbestosEl Litigation v. Armstrong, 995 F.2d 343, 345 (2d dir. 1993); Cann v.
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Tenth Circuit resolves this issue in terms of state law which is often to the contrary?

The positions of the Eighth4 and Eleventh' circuits are not clear, but at least some

opinions in those circuits indicate a willingness to admit evidence of some post-accident

remedial measures in strict liability actions.

With the exception of the Tenth Circuit, the federal courts have rejected Erie

concerns in interpreting Rule 407. They assume that the Supreme Court's opinion in

Hanna v. Plummer authorizes federal courts to apply an arguably procedural rule.'

They classify Rule 407 as dealing with the ascertainment of truth rather than with

furthering a forum's substantive tort law policies.7

Since a majority of state courts permit the introduction of subsequent remedial

Ford Motor Company, 658 F.2d 54, 60 (2d Cir. 1981), cert. denied,
456 U.S. 960 (1982); Kelley v. Crown Equipment Co., 970 F.2d 1273,
1275 (3d Cir. 1992); Werner v. Upiohn, 628 F.2d 848 (4th Cir.
1980), cert. denied, 449 U.S. 1080 (1981); Grenada Steel v. Alabama
Oxygen Co., 695 F.2d 883 (5th Cir. 1983); Bauman v. Volkswagenwerk
Aktiengesellschaft, 621 F.2d 230, 232 (6th Cir. 1980); Flaminio v.
Honda Motor Company. Ltd., 733 F.2d 463, 469 (7th Cir. 1984);
Gauthier v. AMF. Inc., 788 F.2d 634, 636-37 (9th Cir. 1986).

3 Moe v. Avio-ns Marcel Dassault Brequet Aviation, 727 F.2d
917, 932 (loth Cir. 1984); Herndon v. Seven Bar Flying Service.
Inc., 716 F.2d 553 (1oth Cir. 1983), cert. denied, 466 U.S. 958
(1984).

4 Compare DeLuryea v. Winthrop Labs, 697 F.2d 222 (8th Cir.
1982) (bars subsequent remedial measures evidence in a failure to
warn case involving a drug) with R.W. Murray Co. v. Shatterproof
Glass Corp.. 758 F.2d 266 (8th 1985); Unterburcrer v. Snow Co, 630
F.2d 599, 603 (8th Cir. 1980); Robbins v. Farmers Union Grain
Terminal Association, 552 F.2d 788 (8th Cir. 1977) (all assuming
that evidence of subsequent remedial measures may be admissible).

5 Ebanks v. Great Lakes Dredge & Dock Co., 688 F.2d 716 (11th
Cir. 1982) (applies Rules 401 and 403).

6338q0 U.S. 460, 472 (1965).

7 See the extensive discussion in Flaminio v. Honda Motor Co.,
733 F.2d 463 (7th Cir. 1984) (Posner, J.).

2
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L measure evidence in strict liability cases,' the extension of Rule 407 to strict liability

- claims frequently affords defendants an incentive to remove to federal court. The split

in the circuits may also inspire horizontal forum-shopping by defendants who are within

the federal system. Transfers pursuant to 28 U.S.C. §1404 may result as defendants in

product liability actions are often amenable to personal jurisdiction in more than one

forum. Because circuits other than the Tenth view Rule 407 as procedural, the

L transferee court will apply its circuit's interpretation of Rule 407 to strict liability

7 claims.

Rationale. Rule 407, like the other special relevancy rules in Article IV, rests on

two grounds: that the barred evidence has low probative value with regard to a

L particular inference, and that public policy dictates exclusion of the evidence. Evidence

of post-accident remedial measures offered to prove negligence or culpable conduct is

inadmissible partly because of relevancy concerns, but primarily so as not to discourage

8 1 Trial Evidence Committee, Section of Litigation, American
Bar Association, Evidence in America: The Federal Rules in the
States S 17.5 (1992). The leading case holding that the traditional
remedial measure rule should not be applied in strict liability

L cases is Ault v. International Harvester Co., 528 P.2d 1148 (1974).
Some states have reached this result by statute or rule, see e.g.,

7 Me. R. Evid. 407 and R.I. R. Evid. 407 (both states allow evidence
of subsequent measures in all types of cases); Alaska R. Evid. 407
and Hawaii R. Evid. 407 (specifically providing that evidence is
admissible to prove defect in products liability actions) andr others by case law interpreting a rule substantially similar to FRE
407, see, e.g., Jeep Corp. v. Murray, 708 P.2d 297 (Nev. 1985);
Hallmark v. Allied Product Corporation, 646 P.2d 319 (Ct. App.
Ariz. 1982), or by commentary to the rule (see Committee Comment to
Colo. R. Evid. 407).
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L
defendants from making repairs after an accident occurred.' How these grounds

operate in product liability cases is a subject of dispute.

a. Relevancy concerns. Advocates of extending the exclusionary policy of

Rule 407 to products liability cases contend that the probative value of the evidence is

too low to meet a Rule 403 balancing test: "[C]hanges in design or manufacturing

process might be made after an accident for a number of reasons: simply to avoid

another injury, as a sort of admission of error, because a better way has been

discovered, or to implement an idea or plan conceived before the accident.""0 They

further argue that the introduction of evidence of subsequent remedial measures would

confuse the jury. In a product liability action, the jury is to determine if the product or

design was defective at the time that the product was made and sold, and the jury's

K~ 9 The Advisory Committee Note to Rule 407 provides:

The rule rests on two grounds. (1) The conduct
is not in fact an admission, since the conduct
is equally consistent with injury by mere
accident or through contributory negligence.
Or, as Baron Bramwell put it, the rule rejects
the notion that "because the world gets wiser
as it gets older, therefore it was foolish
before." Hart v. Lancashire & Yorkshire Ry.K ±Co., 21 L.T.R. N.S. 261, 263 (1869). Under a
liberal theory of relevancy this ground alone
would not support exclusion as the inferenceL is still a possible one. (2) The other, and
more impressive, ground for exclusion rests on
a social policy of encouraging people to take,
or at least not discouraging them from taking,
steps in furtherance of added safety.

10 Grenada Steel v. Alabama Oxygen Co., 695 F.2d 883, 888 (5th
L Cir. 1983).
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L

attention should be directed to this time period."L

r On the other hand, proponents of admissibility assert that a blanket rule of

exclusion is over-inclusive - that there will be contexts in which the evidence is relevant,

L and that the issue should be handled pursuant to Rules 401 and 403 rather than by

extending Rule 407's scope to product liability actions."2

b. Promoting repairs. The majority of federal courts has determined that

lI the reasons for excluding the evidence as proof of negligence apply equally in strict

L. liability actions. These courts reason, whatever legal theory applies, that defendants will

be less likely to undertake remedial measures if they know that evidence of their actions
E
L will be admitted because of fear that jurors will draw an adverse inference about the

cause of the accident. On the other hand, courts that admit this evidence have pointed

out that a manufacturer is not likely to forego repairs to avoid liability in one case when

the failure to act could expose the manufacturer to liability in many other lawsuits.13

V c. The inter-relationship with substantive doctrine. A number of -courts have

resolved the admissibility of subsequent repair evidence by analyzing the differing causes

of action that pertain in product liability litigation. The New York state courts, for

11 s. Saltzburg & K. Redden, Federal Rules of Evidence Manual
181 (3d ed. 1982). See also Grenada, 695 F.2d at 887.

12 See discussion in Herndon v. Seven Bat Flying Services.
Inc., 716 F.2d 1323, 1327 (10th Cir. 1983).

13 Herndon v. Seven Bar Flying Service. Inc., 716 F.2d 1323,
1327 (10th Cir. 1983) ("It is unrealistic to think a tort feasor

L would risk innumerable additional lawsuits by foregoing necessary
design changes simply to avoid the possible use of those
modifications as evidence by persons who have already been
injured.").
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L instance, have concluded that failure to warn and design defect cases really sound in

negligence, and that only manufacturing defect cases rest on a true strict liability

analysis in which evidence of subsequent repairs should be admissible."4 The Eighth

Circuit's cases suggest a similar approach.

Some courts have a special rule of admissibility for recall letters sent by

manufacturers to owners of their product on the ground that the arguments for

admitting this type of evidence are particularly compelling."5 When the plaintiff seeks

recovery because of the very defect that is the subject of the letter, the evidence hasL.
considerable probative value as an admission that the product was defective. Further,

the policy of encouraging defendants to make repairs is not implicated as a recall order

rm
usually issues from a third party or is mandated by statute."

Possible Solutions.

1. The initial question is whether the present situation with regard to Rule 407

has become intolerable? Should the rule be rewritten because it invites vertical and

horizontal forum shopping? Should the rule be more responsive to Erie concerns? Do

the majority of the circuits reach an inappropriate result by extending the rule to all

14 See Cover v. Cohen, 473 N.Y.S.2d 378 (1984); Rainbow v.
Albert Elia Bldc. Co., 449 N.Y.S.2d 967 (1982); Caprara v. Chryslere Corp., 436 N.Y.S.2d 251 (1981).

15 Rozier v. Ford Motor Co., 573 F.2d 1332 (5th Cir. 1978);L Farner v. Paccar, Inc., 562 F.2d 518 (8th Cir. 1977).

16 See. e.r.. Farner v. Paccar. Inc., 562 F.2d at 527 (8th
Cir. 1977) (it would be unreasonable "to assume that the
manufacturers will risk wholesale violation of the National Traffic
and Motor Vehicle Safety Act and liability for subsequent injuries
caused by defects known by them to exist in order to avoid the
possible use of recall evidence as an admission against them.").

6
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strict liability actions? A "yes" answer to any of these questions suggests the need for an

7 amendment.

2. If Rule 407 is revised, should the rule defer to applicable state law?"7 Two

K arguments favor such a choice. In the first place, some states view the admission of

subsequent remedial measures in products liability actions as integral to their

substantive policies with regard to these types of actions. If the consequence of

admitting evidence of subsequent remedial measures is to tip the scales somewhat in

plaintiffs' favor, then this choice should perhaps be honored in diversity litigation.

Second, a federal rule that provides incentives for removing actions based on state law

to the federal courts may well be undesirable. These reasons lose some of their strength

7 if product liability law is likely to be federalized in the near future, or if the trend in the

states is towards greater protection of defendants with regard to Rule 407-type evidence

in strict liability actions."3

Rule 407 could be amended to require conformity to state law by adding a new

second sentence. For example:
I

L When evidence of subsequent measures is offered in connection with a claim
based on strict liability in tort, or breach of warranty, the admissibility of the
evidence shall be determined in accordance with State law.

17 Three evidentiary rules -- Rule 302 (presumptions); Rule
501 (privileges) and Rule 601 (competency, e.c. the applicability
of a Deadman's Act) -- now require a determination in accordance
with state law.

18 The American Law Institute is working on a restatement of
product liability law. The Reporter, Aaron Twerski, advised me that
the issue of subsequent remedial measures evidence will ultimately
be addressed but not before 1995 at the earliest. He has previously
recommended extending the subsequent measures exclusion at least to
design defect and failure to warn cases.

7
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or
When evidence of subsequent measures is offered in connection with a products
liability claim, the admissibility of the evidence shall be determined in accordance
with State law.

L or
When evidence of subsequent measures is offered to prove strict liability, the
admissibility of the evidence shall be determined in accordance with the law of
the State governing the strict liability claim.

3. If the Committee chooses to opt for federal uniformity rather than conformity
Li

to state law, it has three choices: 1) to extend Rule 407 explicitly to all strict liability

cases; 2) to make Rule 407 inapplicable to all strict liability cases; or 3) to make Rule

407 selectively applicable in strict liability cases. This choice is obviously dictated by an

assessment of the consequences.

a. Exclude all subsequent measure evidence. The easiest rule to apply is to

exclude all subsequent measure evidence in all strict liability cases, the current majority

approach. The first sentence of Rule 407 could be amended as follows:

When, after an event, measures are taken which, if taken previously, would have
made the event less likely to occur, evidence of the subsequent measures is not

L admissible to prove strict liability, negligence or culpable conduct in connection
with the event.

7
(Tenn. R. Evid. 407)

b. Make Rule 407 inapplicable in the strict liability case. On the other

hand, the guiding principle of the Federal Rules of Evidence is a disposition in favor of

Lv admitting all relevant evidence. In negligence cases, the probative value of subsequent

7 measures evidence as proof of defendant's prior culpability is deemed so low that the

policy of liberal admissibility is abandoned lest defendants -be deterred from making

8
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essential repairs. The crucial question is whether the probative value of subsequent

measures evidence is sufficiently high in strict liability cases when offered to prove the

existence of a defect so that the usual general preference for admissibility stated in Rule

401 should apply, subject to case specific exclusion via Rule 403. This solution would

LI make Rule 407 inapplicable to strict liability claims. Admissibility would not, however,

always follow because application of the balancing test in Rule 403 might result in

exclusion.

Texas makes Rule 407 inapplicable in strict liability cases by adding a new third

sentence to the rule:

L.J Nothing in this rule shall preclude admissibility in products liability cases based
on strict liability.

iL Iowa reaches this result by adding the underlined language to the second

L sentence of Rule 407:

This rule does not require the exclusion of evidence of subsequent measures when
offered in connection with [al claim based on strict liability in tort or breach of
warranty or for another purpose, such as proving ownership, control, or

r" feasibility or precautionary measures, if controverted, or impeachment.
LIw

c. Selective admissibility. Instead of admitting evidence of subsequent

As measures on a case-by-case basis when probative value is sufficiently high, the third

alternative is to authorize admissibility (subject of course to Rule 403) only in those

instances in which probative value is generically high. The two most likely candidates

LI for special treatment are subsequent measures offered to prove a manufacturing defect

and evidence of recall letters. In both of these instances the evidence relates to the defect

that is at issue.
7
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Lo One possible way of making subsequent measures evidence admissible in

manufacturing defect cases is to add the following language to the first sentence of Rule

407:

or to prove that the product was defective in design or that a warning or
instruction should have accompanied the product at the time of the manufacture.

LI Another possibility would be to add to the second sentence:

such as proving the existence of a defect in a product liability action based on
strict liability.
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"OTHER CRIMES" EVIDENCE IN SEX OFFENSE CASES

David P. Bryden* and Roger C. Park**

It is fundamental to American jurisprudence that "a defendant
must be tried for what he did, not for who he is." 7

United States v. Foskey1

[Bjehavior science research . . . shows that, by and large, the
best way to predict anybody's behavior is, his behavior in the
past . ...

Paul Meehl2 7
Lj

7LJ

A fundamental tenet of Anglo-Saxon criminal jurisprudence is

that the prosecution must prove that the accused committed a

specific crime, not merely that he is dangerous or wicked. So L

strong is our attachment to this principle that we carry it a

step further: as a rule, courts exclude evidence of the

defendant's bad character, even when it is relevant to his guilt r
of the crime charged.3

This rule has come under sharp attack,. in Congress and the F
courts, on the ground that it enables sex offenders to escape

punishment. Public awareness of the problem was heightened by _

the televised trial of William Kennedy Smith. He was accused of



L
t ~raping a woman whom he met in a bar in Palm Beach. She had gone

with him back to the vacation-house at which he was staying, and

L the two went for a walk along the beach. She testified that he

took-off his clothes, tackled her when she tried to leave, and

LI raped her. He admitted having intercourse but claimed that she

consented, and that she started to behave irrationally when he

called her by the wrong name. At a pretrial hearing, the

L prosecution offered testimony by three other women that they had

been sexually assaulted by Smith.4 The trial judge excluded the

LI evidence under Florida law, and Smith was ultimately acquitted.5

Although there is a division of authority on the issue,

exclusion of evidence about Smith's alleged prior crimes was

consistent with Florida law and with the law of many, but not

L all, jurisdictions.6

The same issue often arises in "stranger rape" cases, where

the defendant claims that he was misidentified by the victim andL
the prosecution seeks to introduce evidence that he committed

other rapes. Here too the uncharged misconduct evidence is

sometimes excluded as contrary to the rule against character

L evidence,7 though some courts have been more ready to admit the

L. evidence than they are in consent defense cases.8

L A third type of case involves child sex abuse. Again, there

is no defense of consent. The defendant may or may not have been

2

L



an acquaintance of the alleged victim. The defense may claim ,

that no sexual abuse occurred, or that it was committed by

another person. The prosecution offers evidence that on other K
occasions the accused molested the same child or other children.

Courts often admit this type of evidence, though there are still

a number of cases excluding it. 9

Congress is now considering legislation that would allow the

prosecution to introduce evidence of the accused's other crimes

in most prosecutions for sex offenses.
1 0 Meanwhile, the courts

are wrestling with the same issue.

This article will reconsider the rule against evidence of

uncharged misconduct by the accused, as it pertains to sex

offenses. Although we will focus primarily on rape, much of the LJ

analysis will also have implications for child abuse cases. We

will begin by examining traditional exceptions to the rule, and

the circumstances in which those exceptions have been applied-to K
sex crimes. We will then consider whether the rule should be

discarded. In the last section of the article, we will evaluate

the alternative of retaining the rule but creating a general or

limited exception for sex offenses.

I. THEPSTATE OF THE LAW: UNCHARGED MISCONDUCT EVIDENCE IN SEX

OFFENSE CASES '

3

L



as The rule against character evidence prohibits the'reception

of evidence in whatever form (opinion, reputation, or specific

Be acts) to'show that a person has a trait of character, if the

L evidence is offered for the further purpose of showing action in

conformity with that trait. This rule, broadly speaking,

L forbids the introduction of evidence that a defendant now charged

with one sex offense has also committed sex offenses on other

occasions. However, there are several exceptions that can apply

to sex'offense evidence. Evidence that the defendant committed

sex offenses other than the one charged may become admissible to

l impeach a defense witness or to rebut defense evidence. It may

fall outside the character evidence ban altogether because it is

offered to show motive, plan, intent or identity. Moreover, in

some jurisdictions a "depraved instinct" exception to the

character evidence ban applies in child molestation cases. We'

will start by examining these various theories of admissibility.

A. Uncharged Misconduct Offered as Character Evidence'to

Impeach Defense Testimony or Rebut Defense Evidence

Impeachment of defendant with Drior convictions. When a

defendant has been convicted of another sex crime, some courts

allow the prosection to introduce evidence of the conviction in

order to impeach the defendant's testimony. The theory is that

the prior misconduct shows that the defendant is the sort of

person who would'lie on the witness stand, not that it shows that
L

4
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he is the type of person who would commit rape. Accordingly,. the 7
defendant is entitled to a limiting instruction telling the jury

that it should use the evidence only forr its bearing on the L.

defendants credibility, and not. asevidence of guilt.
11

In most jurisdictions, the trial judge has the authority to 7
prevent the use of other-crime convictions to impeach in

situations in which the evidence is likely to be used K

prejudicially in violation of the instruction. One factor to be

considered in deciding whether the prior conviction is .

prejudicial is the similarity of the other crime to the charged 7

crime. The closer the similarity, the greater the danger that

the jurors will give the other crime its common.sense weight as,

evidence of a propensity to commit the charged crime, rather than

limiting their use of the evidence to the highly artificial way

mandated by the instruction. Thus, similarity is a factor K
weighing against admissibility when evidence is offered on an

impeachment theory, though it weighs in favor of admissibility if

offered under the theory, later to be discussed,-that it shows a

plan or modus operandi. (If one takes this web of doctrine K
seriously, there is a middle area in which a',prior felony is too

similar to be offered-to impeach, but not similar enough to be

offered for substantive purposes, and hence is inadmissible). D
Thus, one-would expect that evidence of a prior rape would often

or usually be excluded when offered on an impeachment theory in a L
rape case, on the ground that thereis too much danger that the

5
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Age jury will draw the natural inference that the evidence shows a

tendency to rape, rather than merely drawing the permissible

inference that it shows a tendency to lie. Nevertheless, a

number of courts have upheld, as within discretion, trial court

decisions to admit prior sex crimes to impeach a defendant

12accused of rape or another sex crime.

L This theory of admissi'n"verges on being a transparent

fiction. It would be hard to find anyone who believes that

L juries actually follow the limiting instruction, or even

understand it. For that matter, it is doubtful that the

evidence has much value for its permitted purpose of determining

L credibility. It may be true that a convicted rapist is

generally more likely to lie than a law-abiding person. However,

when evidence is offered to impeach a defendant who testifies in

17 his own defense at trial, the proposition that felons have a

general propensity to lie is beside the point. If the accused is

in fact innocent, he presumably will have no occasion to lie even

if he is a dishonest person. If on the other hand he is guilty

in fact, but has pleaded not guilty and testified on his own

behalf, he presumably will lie about the rape, even if he is a

generally truthful person. On either hypothesis, then, his prior

L conviction is unhelpful to the jury except for the forbidden

purpose of determining whether he has a propensity to rape.

17 To put it another way: If the accused is innocent of the

6



crime at bar, then prior-conviction impeachment is affirmatively LJ

harmful because it makes his denial'seem like a lie when it'is C

not. If the accused is guilty, then prior-conviction impeachment

still'does'nothing to illuminate his truthfulness unless one f

assumes that a guilty person-with a clean record would be less

likely to lie to save himself. In view of the strong incentive

that a person who is guilty of a serious crime has to lie on the

stand, it is doubtful that there is much difference between those L
with clean records and those with prior convictions.

1 3 [

In short, the danger that the jury will use the evidence for

the powerful and appealing, but forbidden, inference that the

defendant has a tendency to rape outweighs its feeble probative 7
value for the permitted inference that the defendant has a

greater-than-average propensity to lie in order to exonerate

himself. In any event, instructing a jury to follow only the 7

permitted thought-path is like telling someone to ignore every,

taste in a Hershey bar except'the nuts.
1 4 [

Impeachment of a testifying defendant by cross-examination Gary

about sexual misconduct not resulting in conviction. The trial [
judge has discretion'to permit'impeachment of a witness by cross-

examination about misconduct by the witness that reflects on the [
witness's truthfulness, even though the misconduct has not -

resulted in a criminal conviction.
1 5 The attorney doing the

questioning must "take the witness's answer" and cannot introduce [
7
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V extrinsic evidence of the uncharged misconduct.1 6 Under the

generally prevalent rule, the trial judge should sustain an

objection to the cross-examination if the probative value of the

evidence on the issue of truthfulness is substantially outweighed

L. by prejudice, confusion, or waste of time.1 7 For the reasons

that we have advanced in our discussion of prior convictions, it

is hard to imagine uncharged sex offense evidence that would have

L much value on the issue of whether the defendant, if guilty,

would nevertheless try to save himself by false testimony. If

L one genuinely believes that evidence of uncharged sex offenses is

misleading when used as evidence of propensity to commit sex

offenses, then the evidence should be excluded because it is

likely to be used by the jury as evidence of a propensity toL
commit sex crimes, not of a propensity to lie.18

Rebuttal of defense character evidence and cross-

L examination of defense character witnesses. Under an exception to

L the rule against character evidence, the defendant is entitled to

offer exculpatory reputation evidence or opinion testimony1 9by

L character witnesses, but is not entitled to offer evidence of

specific acts, such as dates on which he behaved "like a

K gentleman."n If a defendant offers a character witness who gives

reputation or opinion testimony leading to an inference that the

defendant was peaceable, law-abiding, respectful to women or the

like, then the prosecutor can rebut with character witnesses who

offer evidence in the form of reputation or opinion to the

8
8
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contrary. More potently, the prosecutor, with a good faith

basis, can cross-examine the defendant's character witness by

asking whether the witness had heard that the defendant had

committed specific bad acts on other occasions. The ostensible

theory that supports allowing thisIcross-examination is that the L'

evidence impeaches the character witness by showing either that r
the witness does not really know of the defendant's true

reputation or that the witness has an unusual definition of good LJ
reputation.20 Because the adverse impact of this cross-

examination would outweigh the benefit to the defendant from the

character testimony,'we doubt that defense character evidence is'

often offered in sex offense cases'where there is any evidence of

other acts of'the defendant.

Curative admissibility. When a defendant opens the door

by asserting that he has never been involved in similar incidents K

or by otherwise managing to convey to the jury inadmissible

denials of'similar conduct, the prosecution is allowed to rebut

by offering relevant evidence of uncharged misconduct. The

difference between this use of character evidence and that

described in the preceding paragraph is that in this case the,

prosecution is "fighting fire with fire',
21 -- combattifngthe

interjection of inadmissible evidence, as opposed to responding K
to admissible evidence in a fashion permitted by the rule. (The

defense evidence is inadmissible because the exception permitting

the defense to offer character evidence only covers reputation

9



L. and opinion testimony, not testimony abotut defendant's

conduct.) 22

'State v. Banks2 3 illustrates this principle in the context

Kt of sex crimes. The defendant in Banks was charged with a sex

crime against his daughtery girl of less than 13,years of age.L.
When questioned by his lawyer about the charges, he responded

with broad denials of any sexual conduct with children. For

example, he said, "There is no truth to that, I haven't, never in

my entire life ever had sex with any child, with any person that

was not of legal age and without their consent." He also called

a former girlfriend to the stand to testify that his sexual

behavior was normal and that she had never known him to engage in

sexual conduct with children. The Ohio Court ruled that such

testimony opened the door to prosecution evidence about the,

defendant's sexual misconduct with other children.24

L B. Uncharged Misconduct Offered to Show Something Other,

than Character: Rule 404(b) Evidence

The character evidence rule only prohibits a certain type of

L reasoning about uncharged misconduct--reasoning that involves

inferring bad character from bad acts, and then inferring guilt

of the crime charged from the bad character.2 5 Uncharged
_

misconduct may be admissible, subject to balancing for prejudice,

L when it is offered for a purpose that does not require character,

10
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reasoning. Rule 404(b) gives examples of such purposes: showing

knowledge, identity, plan, preparation, opportunity, motive,

26
intent, or absence of mistake or accident. '

h., . ' '' ' , S

Occasionally the application of this rule is easy because

the uncharged 'm'isconduct evidence plainly does not require the K
trier of fact to make any inference"about disposition or'

propensity. Suppose, for example, that the defendant is accused

of growing marijuana in his back yard. He claims that-he thought

that-the-plants were just ordinary weeds. To show hisd-knowledge

that the plants were marijuana, the prosecutor would be allowed K

to put in evidence that the defendant had previously been

convicted of- growing marijuana. The evidence would not be

offered to show that the defendant had the character of being a

drug dealer, but merely to show that he knew what marijuana K
looked like. -This example does not require us to infer anything

at-all about any personality disposition of the defendant, Li

although of course there is a considerable likelihood that the

jury will do so.27

The permissible use of uncharged misconduct evidence under

Rule 404(b) usually does, however,' involve to some degree an

inference about a propensity of the defendant, a tendency to act

similarly in similar situations. This is almost always the way

the evidence is-used when'the defendant is charged with-sexual,

assault or child abuse.



Of the exceptions28 specifically listed in Rule 404(b),

only "motive," "intent/absence of mistake," "plan," and

"identity" commonly arise in sex crime cases.

L.

1. Motive

"Motive" evidence is evidence about the state of mind or

emotion that influenced the defendant to desire the result of the

charged crime.29 Uncharged misconduct evidence can show motive

in either of two ways.30 First, the uncharged misconduct can

cause the motive to arise. For example, suppose that the

uncharged crime is robbery, and the charged crime is murder. The

prosecution's theory is that the defendant murdered the victim

L because the victim was a witness to the robbery. The robbery

gives rise to the motive for the murder. Admission of this

uncharged misconduct evidence does not require the trier to infer

that the defendant has a violent character, but only that he had

a reason to want to commit the crime. Use of uncharged

misconduct evidence to show motive is not controversial in this

situation.

Sometimes the uncharged misconduct is evidence of a pre-

existing motive that caused both the uncharged act and the

charged crime. For example, suppose that the defendant is

charged with the murder of Mr. X. On a prior occasion, defendant

.

12



vandalized Mr. X's car. The vandalism would be admissible on the X

theory that it manifests hatred for Mr. X, and that the hatred

was the motive for the murder. 1

Commentators have criticized the reception of this second

type of motive evidence on the ground that it amounts to F
propensity evidence.32 But the evidence does not plainly violate

the rule against using character to prove conduct. To say that

Jones hates Smith is not necessarily to say that Jones has the

character of being a hater. The word "character" carries a

connotation of an enduring general propensity, as opposed to a

situationally specific emotion.33

F7

To be sure, the'policy arguments justifying exclusion of the

evidence in a typical character evidence case are arguably

applicable to this type of case. One might contend, for example,

that the evidence will "prejudice" the jury against the

defendant. But the genuine probative value of evidence that the

defendant hates X is usually much greater than the value of

evidence that he is a hater in general.

In child sex abuse cases, evidence that the defendant L
previously abused the same child is often admitted to show that

he was motivated by a lustful desire for that particular child.
34

This use of motive evidence in sex crime cases is analogous to F
the use of'evidence-of crimes against the same person in-other

13
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contexts, for example the use of vandalism to show the

defendant's hatred for Mr. X. Sometimes, however, courts have

given the motive concept astonishing breadth in child sex abuse

r cases. For example, the Supreme Court of Iowa held that evidence

of uncharged acts against other adolescent girls was admissible

in a sex crime case, on the ground that the evidence showed

defendant's motive "to gratify lustful desire by grabbing or

L fondling young girls."35 That reasoning has been compared to

saying, in a burglary case, that other acts of thievery show a

"'desire to satisfy his greedy nature by grabbing other people's

belongings."'g36 In either case there is nothing left of the rule

against character reasoning, because it is a trait of character

that supplies the motive.

This type of reasoning seems to have greater appeal in child

sex abuse cases than in adult rape cases.38 In either type of

case, there is no real need to explain motive. Motive can

sometimes be a mystery in a murder case, but not in a sex crime

case. Courts that admit the evidence of acts against third

L paries on a motive theory are really using "motive" as a

euphemism for character.

2. Identity

Lv Proof of "identity" is one of the permissible purposes

listed in Rule 404(b). An identity issue does not automatically

14



open the door to evidence of all uncharged misconduct, but it

does allow identification of the defendant as the perpetrator by

showing that he committed prior-crimes using the same modus

oDerandi as the perpetrator ofthe charged crime.
3 9 Courts often

saythatthe modus must be like a "signature" or even "unique"
4 0

but thereare many caseswhere less has been required.
4 1 For

example, in a robbery case, the Arizona Supreme Court, admitted

prior robberies even though the only similaritynoted by the L

court between the uncharged crimes and the chargedcrime was that

they all involved similar convenience stores.4 2 K
K

As a rule, identity will be in dispute in stranger rape,

43
cases, but not in acquaintance rape cases. This circumstance K
has led some courts to hold that modus evidence is not admissible

in acquaintance rape consent-defense cases.4 4 Sometimes this Li
reasoning results in exclusion even in situations where the F

uncharged misconduct and the charged acts have very substantial

similarities. For example, in People v. Tassell,4 5 the K
California'Supreme Court-concluded'that the trial court

erroneously admitted evidence, in a consent-defense case, that L

the defendant had committed two other rapes.4 6 According to the ,

state's evidence, the victim was a waitress who had given the

defendant a ride home after she finished work. The defendant C
Lj

forced her to drive to another location and then raped her in her

van. There were commonalities between that rape and the

uncharged rapes: they all took place in vehicles; they all

15
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involved the use of a similar thumbs-against-windpipe choke hold;

and, in one uncharged instance, the perpetrator used the same

L false first name as that used by the defendant in the charged

incident.47 Holding that the evidence should have been excluded,

the court remarked that, "t[t]here being no issue of identity, it

is immaterial whether the modus operandi of the charged crime was

L similar to that of the uncharged offenses."'48

L.,
3. Plan

Under Rule 404(b), evidence of uncharged misconduct is also

admissible to prove "plan." This result is consistent with the

r general rule against character evidence. Inferring that someone

had a plan is different from inferring that he had a character

L trait. The concept of "plan," however, has proven to be as

protean as the concept of "motive."

L The concept can refer to a plan conceived by the defendant

in which the commission of the uncharged crime is a means by

which the defendant prepares for the commission of another crime,

as in Wigmore's example of stealing a key in order to rob a

r safe.49 Or it can refer to a pattern of crime, envisioned by the

E defendant as a coherent whole, in which he achieves an ultimate

Ad goal through a series of related crimes. For example, in the

F movie Kind Hearts and Coronets,50 Alec Guinness plotted to

acquire a title by killing off everyone with a superior claim.
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Each of the bizarre killings was different, but each was in

pursuit of the same plan. This use of uncharged misconduct

evidence to show multi-crime plans whose parts are linked in the Li
planner's mind is not very controversial.A

The concept "plan," and its frequent companion "common

scheme," have also been used to refer to a pattern of conduct,

not envisioned by the defendant as a coherent whole, in which the K
defendant repeatedly achieved similar results by similar

methods.52 These plans could be called "unlinked" plans--the K
defendant never pictures all the crimes at once, but rather has a i

"plan" in the sense of saying to himself, "it worked before, I'll

try the same plan again." Some commentators have dubbed this

evidence as 'spurious plan" evidence and have criticized cases

receiving it.53 In a California acquaintance rape case the court L
described "common scheme or plan" as merely an unacceptable

euphemism for "disposition."5 4 Yet this concept of "plan" is a

textually'plausible interpretation of the rule against character r
reasoning. The concept of "character" can be construed to refer

only to traits manifesting a general propensity, such as a L

propensity toward violence or dishonesty. Under this

interpretation, a situationally specific propensity, such as a

propensity to lurk in the back seats of empty cars in asshopping

center as a prelude to a sexual assault on the owner,
55 can be

considered too specific to be called a trait of character. -The

probative value of the evidence is, of course, enhanced by the L
1 7



situational similarity.

Evidence of situationally specific propensities is accepted

in other contexts despite the rule against character reasoning.

Evidence of "habit"5 6 or of "modus operandi" to show identity57

are examples of evidence that requires propensity reasoning, but

that is not considered to be character evidence. So a tolerant

attitude toward evidence of unlinked plans does not really break

new ground.

In sex crime cases, the "plan" concept is usually used in its

broadest sense. One rarely finds linked-plan sex crime cases in

which it is possible that the defendant conceived of one

continuous plan and carried it out. To be sure,, a defendant's

initial acts of kissing or fondling a child might be part of an

overall plan to have invasive sex.58 Usually, however, the

"plan" rubric is applied to sex crime cases in the unlinked or

"spurious" sense. That is, it is applied to cases in which the

defendant repeatedly committed the same crime with the same

technique and objective, and in that sense followed the same

"plan" or "scheme."59

The "plan" theory has sometimes been employed to justify

admission of evidence of prior rapes in consent defense cases.

For example, in People v. Oliphant60the Supreme Court of

Michigan used an unlinked plan theory to uphold reception of
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evidence against a defendant who repeatedly employed an unusual

rape scheme. In Oliphant. the defendant met the victim while she

was windowshopping. After a friendly chat, they visited several

bars.61 He then took her to an isolated place and raped her.62

Charged with rape and gross indecency, he entered a defense of

consent. At trial, the prosecution was allowed to put in,

evidence of three prior rapes, including two for which the

defendant had previously been tried and acquitted.63

The Michigan Supreme Court held that evidence of the prior K
rapes was properly admitted to show a common plan, under which

the defendant orchestrated circumstances so that if his sexual L

advances met resistance he would rape the woman, but the

encounter-would appear to be consensual.64 All four attacks

occurred during a five-month period; all involved college-age F
women; all began with a friendly introductory conversation in-

public; all involved discussions of race and marijuana; all L

victims willingly entered the defendant's car; invariably the C

defendant deviated-from the expected route, offering an excuse

that did-not arouse fear in the victim; the rapes did not involve L
much force, and the victim's clothing was not ripped; and the'

defendant took each victim to an unfamiliar place for -

intercourse.65 In addition, he intentionally weakened his F
victims' credibility by the same audacious act of providing them

with or insisting that-they remember his name, addressi college

identification card, and license plate number.66 The victims all

E
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had few bodily injuries and many opportunities to escape during
L 6

the encounters.6 7

The court concluded that evidence of this plan was relevant

to the issue of consent. In the charged crime, the defendant's

plan made it appear that an ordinary social encounter that ended

in consensual sex simply went-sour after the defendant complained

about the woman's body odor. In Oliphant, then, the absence of

an identity issue did not preclude evidence of a similar modus

operandi, but merely caused a change in terminology. Rather

than characterizing the case as one in which identity was proven

by a similar modus, the Michigan court characterized it as one in

which the defendant's consent defense was refuted by showing that

the defendant had a "plan [or) scheme . . . to-orchestrate the

events surrounding the rape . . . so that she could not show

nonconsent."6 8

People v. Tassel69exemplifies a narrower construction of

the concept of "plan." The defendant had committed three rapes,

L using a similar scheme for each crime. The Supreme Court of

California considered and rejected the "plan" theory. It held

that there had to be a "'single conception or plot' of which the

E charged and uncharged crimes are individual manifestations," and

that "fa~bsent such a 'grand design,' talk of 'common plan or

F- scheme' is really nothing but the bestowing of a respectable

label on a disreputable basis for-admissibility -- the

20
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defendant's disposition."70

4. Intent/absence of mistake or accident

Many courts liberally admit uncharged misconduct evidence to

show intent or absence of mistake or accident. For these K
purposes, they have required less of a showing of similarity than

when evidence is offered to show that the criminal act was

committed.71

L

Sometimes intent can be shown with uncharged misconduct C

evidence in a fashion that doesn't involve any inference of a

propensity for misconduct. For example, in a murder case, if the K
defendant bludgeoned a guard on the way to killing the victim,

the uncharged misconduct of assaulting the guard would tend to

show that the subsequent murder was premeditated, without the

necessity of an inference that the defendant had a general

propensity for committing violent or murderous acts. L

Usually, however, the evidence is offered to prove intent by

way of proving that the defendant had a propensity to commit the 7
crime. The inference of intent is reached by a necessary

inference of propensity. This is true even in some frequently- 7
cited examples of the intent/mistake concept--for example, in

cases in which the fact that the defendant previously bought

stolen goods is deemed admissible to show that he had guilty C
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L1, intent when he bo-utht stolen goods on the occasion charged. 7 2

r What the trier is being asked to do is to infer that because the

L defendant has a continuing propensity to buy stolen goods, he had

C the forbidden intent on the occasion in question.

Although proof of intent almost always involves proof of

propensity this does not necessarily mean that the rule against

character reasoning is wholly extinguished by the exception for

evidence to show intent. Many courts, when the evidence is

offered :o prove intent, require some special degree of

siznilari y between the acts.73 Thus, intent may not be shown by

using, a a bridge from mental state to mental state, the general

L propensi y to be dishonest. The propensity to deal in stolen

goods, bl contrast, is thought to be narrow enough. In general,

K the degree of similarity required to permit use of uncharged

L miscondu t evidence to show intent is less than when the ultimate

fact sou ht to be shown is the doing of the criminal act.

Perhaps lack of intent should be regarded as a disfavored

defense, which is fair game for rebuttal by evidence that would

L otherwis be excluded.

Thee is a second limit on using the intent exception as a

way arou d the rule against character reasoning, and it is this

limit th t is most important in sex crime cases. In order for

L uncharged misconduct evidence to be admissible to show intent,

K intent mu st actually be in issue. Sometimes intent is in issue
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in a fairly straightforward fashion in sex crime cases. This is 7

sowhenthe criminal sexual contact is based upon touching the

intimate parts of the victim, and the defendant claims that the K
touching was accidental, or thatit ,was for a nonsexual purpose,

such as bathing or giving medical treatment to a child.
7 4 The

prosecutor can thenintroduce uncharged acts of the defendant to

show that he intended to derive sexual gratification from the

touching. K

In many cases, however, the defendant denies that the act

took place and makes no claim about intent. Courts sometimes K
admit the evidence anyway, especially in child abuse cases. For

example, in United States v. Hadley,7 5 thedefendant,,a teacher, K
was accused of sexually abusing young boyswho were his students.

After two students, aged 9 and 11,-had testified and been K
impeached on cross-examination, the trial judge admitted the

testimony of two young adult men that Hadley had repeatedly,

molested them while they were minors. Hadley argued that the,

acts were inadmissible because he did not contend that he lacked

intent, but instead denied participation in the acts charged.
7 6 I

His counsel had offered not to argue the issue of intent to the

jury.7 7 Nevertheless,,the Ninth Circuit held that the evidence L
was admissible because it went to criminal intent, and the ,[

L
government had the burden of proving intent whether the defendant

relied on, that defense or not.7 8 There is, however, a conflict

on this point, with a number ofcourts holding that there must be

23
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L
a significant dispute over the issue before uncharged conduct can

be received to show intent.79

E
In adult rape cases, most decisions hold that intent is not

in issue.80 In Wigmore's words,

Where the charge is of rape, the doing of the act being

disputed, it is perhaps still theoretically possible

that the intent should be in issue; but practically, if

the act is proved, there can be no real question as to

intent; and therefore the intent principle has no

necessary application.81

In the great majority of rape trials, the defense is either

F alibi (mistaken identity) or consent. If he offers an alibi, the

defendant denies committing the act and therefore his mens rea is

not an issue; in such a case, the exception for evidence of

intent is plainly inapplicable. If the defense is consent, the

propriety of evidence of intent is more problematic. In a sense,

the consent defense is tantamount to saying "yes, we had

intercourse, but I intended to have consensual sex, not to rape."

Conceptualized thus, the case is arguably analogous to the

r paradigmatic cases of counterfeiting and receiving stolen goods,

where evidence of prior crimes is commonly admitted to show

criminal intent. The pawnbroker says, "Yes, I meant to buy that

ring, but I didn't intend to buy a stolen ring"; the rape-

24
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defendant says "Yes, I meant to make love, but I didn't intend to

make love to an unwilling partner."

There is some authority that a defendant puts intent in [
defnse 82 A

issue when he claims consent as a defense. A Texas Appeals

Court, for example, held that a rape defendant who pleads consent

necessarily denies that he intended to have sexual intercourse

without the consent of the complainant.83

The contrary view, that intent is not an issue in the

absence of a defense actually based on mistake about consent, [
also has some support in the case law. In People v. Tassell84

the California Supreme Court decided that the intent theory was

not available to the prosecution in agrape case. The trial court

had admitted evidence of other rapes to show a common plan and to [
corroborate the victim's testimony.85 The court took the [
opportunity to discuss many exceptions to the rule against prior

crimes evidence. The exception for evidence of intent, said the''

court, was irrelevant'in this case. Intent becomes an issue when

the defense is a mistake or-accident.' Here the defendant

undoubtedly intended intercourse; the issue was simply consent.
86 [

If the trier believed defendant's version,'the complaining

witness freely consented; if the trier believed her version, '

defendant forced her to have intercourse with threats and

violence. No defense of reasonable mistake was ever suggested. [
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7 In most consent-defense cases, the real issue is what the

defendant (and the alleged victim) did, not what he or she

intended to do. Typically, the testimony does not suggest that

he made an innocent mistake, misinterpreting her signals. This

K problem, though interesting and perhaps common, appears in only a

minuscule fraction of-the reported cases. It is usually

impossible to reconcile the conflicting accounts by supposing

that the defendant misunderstood his alleged victim's desires,

except in the sense that some rapists may believe that

K subconsciously "all women want it," or that the victim, by

behaving in an adventurous way--say, by visiting his apartment at

2:00 a.m.--was "asking for it." Nearly always, if the

defendant's testimony is true then the complaining witness's

version must be perjurious, and vice-versa. The-defendant, in

L. other words, testifies that "she consented," not that "I thought

that she consented" and typically the woman's testimony affords

no basis for an inference that the parties misunderstood each

other.

5. Other non-character purposes

Rule 404(b) expressly indicates that the purposes listed

there are only illustrative by preceding the list of examples

with the words "such as."87 Evidence can be admitted for a

F purpose not enumerated, so long as that purpose does not involve
character reasoning.88
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Although the list is fairly comprehensive, courts sometimes

invent additional labels.89 For example, one finds statements Li

that evidence of a "pattern" of criminal conduct is admissible. C

In a 1987 Minnesota case9 involving rape of an adult, the court L
upheld the admission of evidence that the defendant had committed 1
two sex-crimes against children on the ground that the evidence

showed a "pattern" of "opportunistic sexual assault" on F
"vulnerable" victims.91 Here the "pattern" is so broad that

admitting pattern evidence is indistinguishable from admitting 17
character evidence. 92 F

L.

C. Beyond Rule 404(b): Uncharged Misconduct Evidence 1
Offered as Character Evidence under the Lustful Disposition

Exception L

Some jurisdictions have gone beyond Rule 404(b), and

admitted evidence of uncharged misconduct to show "lustful L
disposition" or "depraved sexual instinct" in cases involving sex

crimes against children.93 Rightly or wrongly, such decisions I

represent a partial rejection of the rule against character n

evidence. As Professor Imwinkelreid has said, "In these L

jurisdictions, intellectual honesty triumphed, and the courts 1
eventually acknowledged that they were recognizing a special

exception-to the norm prohibiting the use of the defendant's K

disposition as circumstantial proof of conduct."94 Other courts
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L7 have rejected the "depraved sexual instinct" exception because it

violates the prohibition against using character to show conduct,

and they have sometimes treated the Federal Rules of Evidence as

K shutting off the option of admitting evidence on a "lustful

disposition" or "depraved sexual instinct" theory.95

The leading recent case is State v. Lannan, a decision

that abolished Indiana's "depraved sexual instinct" exception to

the rule against character evidence.97 The court noted that the

exception had been based on two rationales: First, that there is

l a high rate of recidivism in child molestation cases, and second,

that there is a special need "to level the playing field by

bolstering the testimony of a solitary child vict¾l-witness."98

The Lannan court was willing to accept the proposition that there

is a high recidivism rate among sex offenders, but believed'it to

be no higher than for drug offenders, and hence concluded that

sex offenses are not special enough to justify an exception.99

In its discussion of the bolstering rationale, the opinion noted

that sex crimes against children are now thought to be common,

and said that the depraved instinct exception had its origins "in

an era less jaded than today." The decision that created the

exception was a 1930s case in which a Superior Court judge had

been charged with child sex-abuse. The Lannan court thought that

at that time the idea that a-man who was a pillar of the

Kd community would force himself sexually upon a child "bordered on

the preposterous." The court added that, "Sadly, it is ourL
28



belief that fifty years later we live in a world where K
accusations of child molestation no longer appear improbable as a

rule. This decaying state of affairs-in society ironically

undercuts the-justification for the depraved sexual, instinct

exception at a``time when the, need to prosecute is greater.'"
100°

Although a few states have abandoned the "depraved sexual- ~~~~~~~n

instinct" exception, many continue'to recognize it in child sex,-

cases, though not in adult rape cases.101 The judges may feel

that a desire for heterosexual intercourse with an adult, even

when forced, is not as unusual or depraved as a desire forsex K
with a child. Even if this dubious proposition were true, it

would be an inadequate justification for admission of uncharged

misconduct evidence. Murder, after all, is rarer and more

depraved than child abuse, but no one suggests that therefore a

murder defendant's prior homicides should be routinely,

admissible.

Li
D. The State of the Law, Concluded

It is hard to generalize about this body of law. In many

jurisdictions it is in a state of confusion. However, two L

generalconclusions are warranted. First, there are still plenty

of reversals for letting in sex crime evidence. Despite-the

willingnessof some courts to manipulate the Rule 404(b) a
categories in-order to receive evidence of uncharged sex-''
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offenses, the courts do not universally or uniformly treat sex

offenses differently from other crimes. Second, courts in a

t ~number of states are less likely to admit uncharged misconduct

evidence in acquaintance rape cases than in stranger rape or

K child abuse cases. One finds this result in opinions that reason

C ~that in consent defense cases identity is not in issue, so modus

evidence is not admissible. These courts tell us that they would

L decide differently in a stranger rape-alibi defense case.
102

- ~Similarly, in child sex cases in which identity is not in issue,

some courts invoke the "depraved sexual instinct" exception,

which does not apply to adult rape cases.103

II. POSSIBILITIES FOR REFORM

r A. Abolition of the Rule Against Character Evidence

The simplest way to resolve the conflicts and

ambiguities in this body of law would be to abolish the rule

against character evidence, freely admitting testimony about

the accused's prior crimes for the purpose of showing

criminal propensities. Although wholesale abolition of the

rule is not on the immediate legal horizon, one's attitude

toward the general rule inevitably influences one's attitude

toward piecemeal reform. If one believes that the rule

against character reasoning rests on shaky grounds, then
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K
relaxing it piecemeal is easier to accept. Ad hoc exceptions F
can be viewed as incremental reforms, with the eventual goal

of receiving the evidence generally. '

Much can be said in favor of abandoning the rule

against character evidence. To begin, the character,

evidence doctrines are extremely complicated and confusing.

They produce-huge quantities of appellate litigation'04that

seems to do little to dispel the unclarity._

,, . ~~V

Evidence about past misconduct is the type of l

information that one would want to have in making judgments

in everyday life. If nothing else, the refusal of the law

to receive the evidence undermines the legitimacy and

acceptability of fact-finding.1 05 L

The rule excluding uncharged misconduct is contrary to

the trend in evidence law toward free proof. There has been K
a centuries-long movement toward abolition of those

exclusionary rules that are-based upon the danger of

misleading the fact-finder. Evidence scholars and jurists

have increasingly come to agree with Bentham that technical

rules-of evidence designed to protect the fact-finder from

misdecision are, at best, more trouble than they are

worth.1 0 6 7
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E Yet there are also several arguments in favor of

retaining the rule. Support for the rule against character

reasoning can be found in the literature on personality

theory.107 Character reasoning makes sense only if human

L. behavior is consistent across situations because of a

V person's underlying traits of character. Many psychologists

are skeptical about "trait theory" and prefer a

L"situationist" perspective, maintaining that humans react

very particularistically to different events, and that

L character traits do not produce cross-situational stability

of behavior.108 Some of the research relied upon by

situationists is interesting and suggestive. For example,

research indicates that there is little consistency in

deceitful behavior by children--a child may lie at school

L. but not at home, or cheat on an exam but not in sports.1 09

While this research is instructive, situationism is by

no means a consensus position. Some scholars support trait

theory and reject the situationist position.1 10 Others

argue for another approach to the study of behavior,

interactionism, which emphasizes the need to consider both

L trait and situation in predicting behavior. 112 thers have

maintained that stability can be observed for certain

traits, such as aggressiveness.11 2

Even if a defendant's character is an invalid basis for
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some superficially plausible inferences it may be a valid L
basis for others. Heinrich Himmler, for example,

disapproved of hunting on the ground that "every animal has F
a right to live."113 This startling fact shows that-- C

contrary to what one would expect--he did not possess a

general trait of "cruelty toward living creatures." tIt is a K
dramatic illustration of the danger of over-generalizing

character traits. But it does not follow that Himmler

lacked the trait of "cruelty toward Jews" or even the more

general trait of "cruelty toward humans.''

K
Even if behavior is strongly influenced by situational

considerations, and even if the studies showing this can be K
generalized to particular offenses, one must still, 'in -

supporting exclusion, face the question whether it has been L

shown that juries are give too much weight to this sort of

information. There is support for this proposition in

studies of fundamental attribution error--studies that

suggest that research subjects tend to attribute too much

influence to disposition, and not enough to situation, in

assessing causes of human behavior.114 For example, even if

told that a debater had no choice about which side to take

in a debate, research subjects tend to believe that the

debater is arguing the side that he or she actually

believes. 115
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On the other hand, this research is mainly directed

toward showing the process by which people make social

judgments, not tAe external validity of judgments about

character. Attribution error researchers have tended either

to ignore the accuracy question, or to assume, without

actual testing, that character attributions are

inaccurate.116 Moreover,-some critics have charged that

there is a bias in the professional literature in favor of

reporting human error--either because it is easier to study,

or simply because it makes a better story.117

On the whole, personality theory probably does lend

some support to the idea that character evidence is

prejudicial. But the research has not achieved the level of

acceptance that one sees, for example, in eyewitness

testimony research, and its generalizability to legal issues

is sometimes questionable.

The real danger in admission of character evidence is

that the jury will give it more weight than it deserves

either by overestimating its probative value on the crime

charged or by concluding that even if the defendant is

innocent of the crime charged he is a "bad man" who belongs

in jail. At the very least, jurors (and police and

prosecutors) who know about the defendant's prior crimes may

be insufficiently diligent in trying to resolve gaps and
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conflicts in the other evidence about the crime charged. n

A fact-finder wants to be able to sleep soundly after J

finding a defendant guilty or not guilty. Expressed in

terms of decision theory, decision-makers will seek to

minimize their expected regret over reaching incorrect 7
118-decisions. 8 They will weigh the regret they expect from a

conviction against the regret they expect from an acquittal. K.

Jurors will experience less expected regret over finding the ,

defendant wrongfully guilty if they believe that thei

defendant committed other crimes. V

A subsidiary, but significant, benefit of the rule K
against propensity evidence is that it limits the scope'of

the proceedings. It saves time and money by preventing the V
trial of-collateral issues. Moreover, it protects the f

parties from surprise. The accused should not be forced to

defend his whole life without an adequate chance to prepare. L
While the danger of surprise could be reduced by notice and

discovery, these features also add complexity and cost to

the system.

The cost of the rule against propensity evidence is

that a certain number of criminals go free, and different

observers will have different opinions about whether this

price is worth paying for the benefits of the rule. For our
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part, we are not prepared to scrap the general rule, but are

willing to consider novel exceptions on their individual

merits.

B. A General Exception for Sex Crimes

Some courts and reformers contend that, although the

general rule against uncharged misconduct evidence makes

sense, an exception should be created for cases involving

sex crimes.

Such a proposal is now pending in Congress, in the form

of a bill to amend the Federal Rules of Evidence.
119 This

bill would add three new rules. New Rule 413 would provide

that when the defendant is accused of an offense of sexual

assault, evidence of his commission of another sexual

assault is admissible, and may be considered for its bearing

on any matter to which it is relevant. New Rule 414 would

make the same provision for criminal child molestation

cases, and new Rule 415 would do so for civil cases

involving sexual assault or child molestation. The proposed

rules provide for notice to the accused of the nature of the

alleged prior misconduct before trial.

Whether Rule 403 1 20would still be available to an

accused seeking to challenge the admissibility of this
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evidence is unclear. The proposed rules do not mention Rule

403, and the text of the bill could be construed to create F

an exception to Rule 403. 'Instead of saying that the

evidence "may" be admissible, as in Rule 404(b), the

language of the proposed rules says that the sexual history

evidence "is" admissible and that it may be considered for

its bearing "on any matter to which it is relevant." One of

the sponsor statements in favor of the bill's predecessor L

legislation claims, however, that Rule 403 would still be

available as a backup.121

Assuming that Rule 403 would survive, the new rules

would still broaden the admissibility of sexual history

evidence. In cases covered by the new rules, the rule

against character reasoning would be abolished, and in its -

place one would have a rule permitting character reasoning, 7
subject to exclusion if the prejudicial effect of the

evidence "substantially" outweighs its probative value.

The new rules do not go so far as to make all uncharged

sexual misconduct freely admissible in sex offense cases.

The uncharged misconduct must itself be a serious offense.122

Sexual misconduct that does not rise to the level of serious

crime would still be subject to the existing Rule 404(b)

screening. On the other hand, the rule would have some

potentially broad'effects. For example, if proposed Rule
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414 is read literally and without qualification, evidence

that the defendant had previously had consensual intercourse

with a 13-year-old girl would be admissible in a subsequent

case in which the defendant was accused of sex with a 5-

year-old boy.

One question is whether this legislation creates

anomalies or inconsistencies-. Does the view that such

evidence is not unduly prejudicial conflict with the way we

treat character evidence in other areas?

The first possible anomaly is in the different

treatment of the accused's sexual propensities and those of

the alleged victim. Under rape shield legislation, the

victim is entitled to protection from revelation of her

sexual history, subject to certain exceptions, such as

evidence of sexual intimacy with the accused.123 One might

argue, therefore, that since the law excludes the sexual

history of the alleged victim, it should also exclude the

sexual history of the accused.

This analogy, though superficially cogent, ignores

- - ---'I J- m

begin with a relatively minor point, the rape shield laws

are grounded not only in a desire for accurate verdicts, but

also in considerations of extrinsic policy. They are

L
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designed to protect victims from embarrassment in order to

encourage them to report rape.124 The encouragement

rationale does not apply-to evidence about a defendant's

sexual misconduct.

In addition, victims have a legitimate privacy interest K
in keeping facts about their sexual history secret. No

similar purpose is served by suppressing evidence of prior

sex offenses of an accused. One who commits a crime is not C

entitled to keep that fact secret.1 25

The most important distinction is between the probative

value of the two types of evidence. Contrary to Wigmore's LJ
126opinion, a woman's sexual history rarely sheds light on C

whether she has falsely accused the defendant of rape. The

main problem is not that nowadays single women usually are

sexually experienced.127 That fact merely establishes a

higher threshold of sexual experience; it does not rebut the

argument that relatively unselective women (by today's

standards) are relatively prone to consent and that

therefore evidence of promiscuity is relevant on the issue

of consent. Nor is the problem that "she's still entitled L

to say 'no.'-"' That claim, though incontestable, is

irrelevant when the issue is-whether or not she in fact said

no. Likewise, it is fallacious to justify rape shield laws

on the ground that "rape is a crime of violence,-not of
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L
sex." That proposition, even if whol&ly accepted, goes to

why-rather than whether a rape occurred. It is equally

misleading to assert that "just because she consented to one

man doesn't mean she consented to another.'"1 28 That truism

confuses relevance with conclusiveness.

If the issue were simply whether the defendant and a

certain woman had voluntary sex on a certain date, there is

no escaping the conclusion that it would be relevant--though

L of course far from conclusive--to know that she has often

rll¢ done so before, with the same man or even with other men.

L Suppose, for example, that the woman were being tried for

burglary and her defense was an alibi: "On that night I was

having sex with a fellow I had just met in a bar." In

evaluating her story, it would surely be useful--though not

conclusive--to know whether she never, sometimes or

frequently had done this with other men.

-The issue in a consent-defense rape case, however, is

L not simply the likelihood that the alleged victim had

consensual sex on a particular occasion. Rather, the

question is whether she consented to sex and then falsely

accused the defendant of rape--or instead was raped. On-

that ultimate issue her promiscuity, however-extreme,-cuts

both ways. On the one hand, it tends, however slightly, to

show that she is the sort of person who might well have
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consented to casual sex. On the other hand, her failure to

accuse her numerous other lovers of rape tends, however

slightly, to show-that she-does not readily make that

accusation in a.fit of pique or because ofpathological:

delusions. More important, 'git seems likely that unselective K
women, though more inclined to consent, are also more likely C

to be-raped,,because some men perceive them as more

vulnerable ("nobody will believe you,") or as less entitled

to'-decline sex, and because they are more likely to live in

high-crime areas or to engage in high-risk behavior, or

both.129 For all these reasons, even a prostitute's 7
accusation of rape is just as plausible, all else being

equal, as that of a more sexually-restrained woman.

Admittedly, the defendant's prior rapes are.not K
conclusive evidence that he is guilty of the rape charged.

Just as a woman may consent to sex with one man but not with

another, so a man may force himself upon one woman but not

another. But his prior rapes do not cut both ways. We may

disagree about their precise significance, but they do have

at least some probative value, and it is all on the side of

the prosecution. There is, therefore, no inconsistency in

admitting evidence of his prior rapes while excluding

evidence of her prior consensual sex-.

.,There is, however,.another, more truly anomalous effect
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V of the proposed federal statute. It would create a special

rule of free admissibility for sex offenses, while

preserving the rule against character evidence for other

offenses. Why should the rules about admissibility of prior

offenses be more liberal when sex crimes are involved than

they are when the charged crime is murder, manslaughter,

robbery, drug-dealing or-nonsexual assault? In a case in

l which a defendant is-accused of both rape and murder, would

one wish to admit a prior rape by the accused without any

showing of special similarity, while excluding a prior

homicide by the accused unless it is shown to involve a

closely similar modus operandi?

The available data on recidivism does not support

L different treatment of sex crimes. It fails to provide a

clear answer to the question whether sex crimes are more

frequently repeated than other crimes. In a 1989 Bureau of

L Justice Statistics Report that followed 100,000 prisoners

for three years after release, the recidivism rate was lower

L for sex offenders than for most other categories. According

to these figures, 31.9% of released burglars were rearrested

for burglary; 24.8% of drug offenders were rearrested for a

drug offense; 19.6% of violent robbers were rearrested for

robbery. In comparison, 7.7% of rapists were rearrested for

l. rape. (Of the offenses studied, only homicide had a lower

recidivism rate--2.8%.)13 0 However, there are a number of
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reasons for caution in appraising this data. For example, a

follow-up period of longer than three years might have

yielded a much higher recidivism rate for sex offenders 131

though of-course it might have yielded a higher rate in

other categories as well. Other studies of sex offenders

with smaller groups and different periods of follow-up have

shown both higher and lower recidivism rates for certain

populations of sex offenders, but without demonstrating that

sex offenders have a consistently higher or lower recidivism

rate than other major crime categories studied for the same L

time period with the same methods.132

Some commentators have suggested, plausibly, that

studies based on rearrest or reconviction vastly understate

the rate of recidivism for sex offenders, because sex

offenders may commit hundreds of acts without getting

caught,133but this may also be true of other criminals, such

as purse-snatchers, illegal gamblers, burglars, shoplifters, L

reckless drivers and drug offenders. Although there is

reason to believe that acquaintance rape is a grossly

underreported offense,134that may be even more true of drug

crimes which, being consensual, are notoriously hard to

detect. 135

Even if we were to assume, arguendo, that the L
recidivism rate for all types of sex crimes is far greater
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than for any other crime, it would not follow that evidence

of prior sex crimes should be admitted. The genuine

L probative value of the evidence, however high, may be lower

than the value that the jury is likely to assign to it.

Perhaps the recidivism rate for stranger rape or child

molestation is both high (in comparison with other offenses)

and lower than jurors commonly suppose. Conversely, the

recidivism rate for some other offense--say, murder--might

L be low but not as low as jurors suppose. On that

hypothesis, the case for admitting a prior sex offense would

L be weaker than for admitting a prior homicide.

U The sponsor statement in support of the proposed

amendments to the Federal Rules of Evidence stresses the

inherent improbability that a person whose prior acts show

him to be a rapist or child molester would have the bad luck

to later be the victim of a false accusation.1 36 Wouldn't it

L be an incredible coincidence for that to happen by chance?

Our-answer is that the plausibility of such a coincidence

does not turn on whether sex crimes are involved, but rather

upon other factors. One major factor is whether thef

accusations are independent, so thereis no chance that one

accusation caused the other. Other factors include the

number of separate accusations and of course their

similarity.1371f the defendant is accused of arson, wouldn't

it be a bizarre coincidence for him to just happen to haveL
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been independently (but falsely) accused by three unrelated K

victims ofthree other acts of arson? If a probabilistic

exception is to be made to the ruleagainst character

evidence in cases involving multiple accusations, then

consistency requires that the exception be applied to all L

types of cases in whichthe probative force of multiple K
accusations is equally great.138

By now, the astute reader has undoubtedly detected some

ambivalence on the authors!' part, both in our attitude

toward the character evidence ban and in our attitude toward

the proposed exception for sex crimes. Although we

ultimately reject wholesale abolition of the rule against P
character reasoning, we see some merit in the argument for

abolition. That being so, we can also see-merit in an L;

argument for partial abolition in sex crime cases. One of

the frequently heard arguments againstreceiving such

evidence--that it would be inconsistent to reject victim L
sexual history while admitting the sexual history of the

m
accused--does not withstand carefulscrutiny. We do, L

however, believe thata blanket exception for sex crime

cases would be inconsistent with retention of the rule in

other types of cases, such as nonsexual assault and robbery.

So on balance we believe'that the proposedlegislation

creates an untenable distinction between sex crime cases, as

a class, and other types of cases.
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Wewill now turn to our own more limited proposal--

L that the exclusion of uncharged misconductbe relaxed for
acquaintance rape cases.

L C. Admitting evidence more freely in acquaintance rape cases

The argument for receiving uncharged misconduct

evidence is much stronger in acquaintance rape cases than in

K stranger rape cases. Firsts there is a danger in stranger

rape cases that does not exist in acquaintance'rape cases:

that the defendant became a suspect because of prior rapes.

V The police may have shown the victim photographs of persons
LI

thought to have committed prior,rapes, or otherwise have

focused their investigation on suspected sex offenders. So

L what appears to be an unbelievable coincidence--that a

person who actually committed prior rapes had the misfortune

L, to be falsely accused of a subsequent one--is in fact a,

fairly plausible scenario, just as it is in the case of,

say, a burglary. Since suspicion focused on the defendant

in the first place because of the other crime, his chance of

being accused, even if innocent, was fairly high.,3 9The

accusations of the various crimes, in other words, were not

wholly independent.

The danger of a false accusation in stranger rapecases
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FI
is chiefly due to the problematic nature of identification

evidence. ,For one thing, police sometimes strongly suggest

to the victim that certain people in the "mug shot" book are

the most likely perpetrators.1 4 Even-without such prodding,

eyewitness identification is a hazardous enterprise. A

strong body of social science research demonstrates that

such identifications--especially in sudden emergencies--are

fraught with allsorts of difficulties and chances for,

error, 41and that jurors tend to overrate the ability-of

witnesses to makeidentifications. '42In stranger-rape

cases, evidence of prior rapes may distract the jury from

the important task of evaluating problematic identification

evidence. F

Of course, there are ways to guard against these

dangers. The defense could be allowed to present evidence

that-the identification stemmed from the defendant'sstatus UJ

as a "usual suspect," and alsoto present expert testimony

about identification flaws. These options, however,

multiply the cost and complexity of the proceeding, are not

always available asa practical matter, and do not always

correct the underlying misapprehensions.143 Li

L
In acquaintance rape cases, the misidentification

problem does not arise. Moreover, in the great majority of

reported cases,-no-other honest and legally relevant mistake
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r is a plausible explanation of the conflicting testimony.

Judging by the reported cases, the defendant who alleges

consent almost always tells a story that flatly contradicts

the alleged victim's account, so that there is no genuine

L+ possibility of an honest mistake as to consent. Unless his

accuser is lying, the defendant is guilty as charged.

Although the possibility of a perjurious accusation always

exists, the well-known ordeals of rape complainants,

including the embarrassing nature of the crime, a

potentially unpleasant investigation, and predictable

r attacks on the woman's character and vigorous cross

examination, must serve as powerful deterrents against

baseless charges. It seems highly probable, therefore, that

the rate of false accusations of rape is far lower in

L consent-defense cases than in stranger rape-alibi cases,

where the woman may have made an honest misidentification.

The critical question, after all, is whether the prior

fL crimes evidence creates an unacceptable risk that an

innocent man will be convicted. The question is not whether

such evidence is likely to sway the jury, but whether it

will be given more weight then it deserves. In most types
r

of cases, including stranger rapes, this iA a serious risk.

But in consent-defense rape trials, the risk is relatively

low, because of-the synergistic effect of the several

r independent charges. If Patricia accuses Frank of raping

her on a date, he may raise a reasonable doubt by pointing
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to minor inconsistencies in her story, the absence of

bruises, or conduct on her part that is thought to be

suggestive of consent, or of a motive for a vendetta against LJ

him.' If Mary and Jane also accuse him of date rape, Frank 7
may be able to raise similar doubts about each of their

individual accounts as well. But if all three accusations

are considered together, and'there is no reason to suspect

collaboration among the women, each of their charges will K
tend to corroborate the'other's, to a much greater-degree

than they do in cases involving eyewitness identifications

that derive from "mugshot books" of rapists or lineups'of

"known'burglars." While it remains conceivable that the

defendant' is innocent of the crime charged, the danger of an L
erroneous conviction appears to be less in this type of case

than in many types of ordinary criminal cases.144

L
Then too, in acquaintance rape (consent-defense) cases

the evidence of prior sexual assaults may be helpful in K
combatting prejudice against victims. There is strong

evidence that jurors are too ready to blame the victim in L

acquaintance rape cases. The classic Kalven & Zeisel jury K
study contains data suggesting jurors nullify the law of

rape by taking account of legally irrelevant contributory

negligence of victims in acquaintance rape cases. Kalven

and Zeisel measured the judge-jury disagreement rate

(reflecting situations in which the jury acquitted, but the r
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7

judge felt that it should have convicted) in different types

of cases, including two types of rape cases. In

K "aggravated" rape cases (stranger rape, or extra violence,

or multiple assailants) the disagreement rate was only 12

go percent.145 In "simple" rape cases, it went up to 60

percent.146 Juries acquitted much more often than judges in

the "simple" rape cases--primarily, judges thought, because

of jurors' tendency to believe that the victim had brought

the event on herself by excessively risky behavior such as

K ~~hitchhiking or wearing provocative clothing.14 7 Evidence

that the defendant raped other victims can show the jury

that the rape could have occurred without this victim's

r ~~~contributory" behavior.

K The consent-defense rape trials, like the child sex

abuse trials, are cases in which there is a need for

L additional evidence. Since the accused admits the act of

intercourse, physical evidence that it occurred is obviously

unhelpful. In some cases the complaining witness's version

of events may be subject to partial corroboration by
J

physical evidence such as bruises, but such evidence is

LI often inconclusive. Basically, consent-defense cases are

swearing matches between the defendant and his accuser.

In an influential article, 48Professor Dale Nance

argued that the organizing principle of evidence law is not,
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as Wigaztre and Thayer postulated, the desire to control the

jury in order to prevent it from making foolish or

irrational decisions.149 Instead, he suggested, the

fundamental principle is to encourage the parties to put

forward the best evidence that they can feasibly obtain.

Although no single foundational principle explains all of

evidence law, the Nance hypothesis probably does identify

one of the several driving forces behind the rules excluding

various sorts of evidence.

Where does the Nance hypothesis lead us if we apply it

to rape cases? In stranger rape cases, one might be

concerned that admitting uncharged misconduct would have a

harmful effect on the development of proof. If the

uncharged misconduct rule were relaxed, prosecutorial

resources might unwisely be diverted from the search for

better evidence to the search for or reliance on uncharged

misconduct. There are often other sources of evidence in

stranger rape cases. The defendant's alibi might be

disproved. The defendant might be connected to the crime by

analysis of hair, blood, or semen. Some of these analyses

are quite expensive,150and might be foregone if the

prosecution could have the same chance for a conviction by

relying on uncharged misconduct evidence. In acquaintance

rape cases, on the other hand, there is little reason to

fear that other sources of evidence might be bypassed.
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Aside from the testimony of the alleged victim, the

uncharged'misconduct is'likely to be the best'evidence

available.151

'The eVidentiary problems in consent-defense cases are V
analogous tothe problems faced by the government in'

prosecutions for receiving stolen goods, a type of case in

which prior crimes are usually deemed admissible as' evidence

of the defendant's criminal intent.152 Such evidence amounts

to propensity evidence, supposedly forbidden by the general

rule. But the courts seem to be sympathetic to the K
difficulties'that prosecutors face in proving beyond'a

reasonable doubt that the recipient of the stolen goods knew F
that they were stolen. They have created what might loosely

be described''as a rebuttable presumption of guilty knowledge L

in cases in'which the accused has previously been guilty of g

receiving- stolen goods.

The most obvious difference between the two types of

cases is the direct evidence of guilt furnished by the K 0

complaining witness in a rape trial. This testimony; while

it might be thought to obviate the need-for propensity L

evidence, might also be characterized as creating a stronger K
guaranty 'against an erroneous conviction than exists in some

of'the receiving stolen goods cases. -EK
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Despite these considerations, some courts have been

less willing to admit prior crimes evidence in consent-

defense cases than in stranger-rape and child-molestation

cases.15 3 The differential treatment of consent-defense

cases may be a vestige of bias against date-rape

complainants. The fact that the rather fluid categories of

Rule 404(b) and its predecessors have proved too narrow to

let in evidence in acquaintance rape cases may stem from an

attitude that defendants in these types of cases deserve

more protection than stranger rapists and child molesters.

In some of the consent-defense cases, one hears courts even

denying the minimal relevance of the evidence, saying that

"the fact that one woman-was raped has no tendency to prove

that another woman did not consent."'1 54 While that

astounding statement is true so far as it goes, it is a red

herring; for certainly the fact that the defendant was

willing to use force to obtain sex or humiliate women in one

instance has some tendency to indicate that he was willing

to do it again. Police, prosecutors, and especially jurors

are influenced by extralegal considerations in letting off

acquaintance rapists without punishment;15 5it would be

surprising if the same attitudes did not influence appellate

court judges to some extent. Date rape may get different

treatment because of the same attitudes that led to the

requirement that rape complaints be corroborated,156to the

idea that rape complainants should automatically be
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subjected to a mental examination,
157to instructions warning

the jury that rape is easy to fabricate and hard to

disprove, 58and to the requirement of "utmost resistance"

that once hampered the prosecution of date rape cases. 59

Treating ,acquaintance rape, ,cases the same way asstranger

rapecases for purposes of uncharged misconduct-evidence is

consistent with the pattern of changeselsewhere in rape

law,.which now tends to treat acquaintance-rape. asa crime LI
fullyas deserving of punishment as other forms of-sexual

assault.,, . .

At a minimum, then, the different treatment of

acquaintance rape cases should be abandoned. Beyond .

question the justifications for admitting uncharged

misconduct in those cases are at least, as strong as in L

stranger rape cases. To the extent that uncharged

misconduct evidence is admissible to show identity in

stranger rape cases because of similarities between the_

different sexual assaults, it should also be admissible EI

under the modus operandi exception to show that the man

acted with force in acquaintance rape cases. Indeed, it

would make sense to admit prior misconduct evidence in

consent-defense cases even in circumstances in which it

would not be admissible if the defense were alibi.,

For similar reasons, prior misconduct evidence ought to
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L be admissible in some child abuse cases, provided that the

current accusation seems to be independent of the other

uncharged accusation. But these cases are more problematic

than-consent-defense rape cases. The youth of the alleged

victim magnifies the need for some "other evidence," but

C also magnifies the danger that admission of that evidence

will divert the jury's attention from weaknesses in the

prosecution's case. The involvement of other children and

of adults--parents and therapists--creates a danger that the

L. child's accusation will not be truly independent of the

adults' suspicion, which in turn may have been fueled by

rumors of the defendant's alleged prior crimes. When they

*make their initial accusations, the children probably are

unaware that they are commencing a process that will be an

L ordeal for them; this is one of the reasons why the danger

that they are lying is greater than in cases of adult

L victims.. Moreover, in some cases identification problems

F make the issues more analogous to stranger rape cases than

to consent-defense rapes.

p

L CONCLUSION

The rule against character evidence in criminal cases

should be retained. It forces prosecutors and juries to

focus-on the--evidence directly pertaining to the crime
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lry
charged, reducing the risk that the defendant will be 7

convicted merely because he is a "bad man." This great

virtue of the rule does, however, have a price: by excluding 7
relevant evidence, the rule makes it harder to convict the

guilty.

Recognizing this reality, courts have created several

exceptions to the rule. Most of these exceptions can be

justified on the ground that the character evidence is not

being admitted in order to show the defendant's criminal

propensities but rather for some ulterior purpose such as

establishing his motive. Evidence of prior sex crimes,

however, usually cannot be justified in this fashion and K
therefore should generally be excluded unless a new

rationale can be found.

In stranger-rape cases, there is no adequate

justification for creating a new exception to the rule

against character reasoning. In child abuse cases, and even

more so in consent-defense rape cases, on the other hand,

strong arguments can be advanced in favor of admitting such

propensity evidence. K

As a practical matter, probably all of the arguments

discussed in this paper are unimportant in comparison with

one's substantive attitude toward sex offenses. If one
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thinks of rape as a crime that is like other serious

felonies--comparable to homicide or nonsexual assault, for

example--then one is more likely to accept the idea that the

character reasoning rules should be consistent across

various'crimes. If one regards rape as a society-defining

crime--as a systemically harmful crime that promotes a

society of male'dominance and female oppression--then one

might think that the need to increase the conviction rate,,is

greater'than the need to maintain consistency across-the law

of character evidence, or greater than the need to avoid

speculative dangers of prejudice in the fact-finding

process. As usual, attitudes about substance overwhelm

attitudes about'process.
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1. 636 F.2d 517, 523 (D.C.Cir. 1980), cited and quoted in John
W. Strong, ed., McCormick on Evidence, § 190, at 797 n.l (4th ed.
1992) [hereinafter McCormick on Evidence].

2. Paul E. Meehl, Law and the Fireside Inductions (with
Postscript):Some Reflections of a Clinical Psychologist, 7
Behavioral Sci. & L. 521, 532 (1989).

3. See Fed. R. Evid. 404 and advisory committee's note.

P 4. In two cases, the women reported that Smith suddenly became
L. aggressive and pinned them down and pawed them, but that they

were able to repulse him. A third reported that while she was
intoxicated and sleeping on his bed during a party in hisP apartment, he made sexual advances, and despite the fact that she
said no and tried to fight him off, he forced her to have
intercourse with him. Larry Tye et al., Alleged Assaults by

C Smith Described: Accounts by 3 Women are Similar to Charggs in
L Palm Sdirin'c Rape Case, Boston Globe, July 24, 1991, at 1.

5. See Michael Hedges, Other Women Paint Smith as Violent. 'Not
Too Bright', Wash. Times,, Dec. 7, 1991, at A4 '(describing
exclusion of evidence); Paul Richter, Jury Aacuits Smith of Rape
at Kennedy Estate, L.A. Times, Dec. 12", 1991, at Al (describing
acquittal).

L

6. See State v. Saltarelli, 655 P.2d 697, 700-701 (Wash.
L 1982) (defendant, charged with rape of acquaintance, raised

consent defense; held, reversible error to receive evidence of
defendant's prior attempted rape of a different woman); People v.
Tassell, See infra text accompanying notes 45-48 (error, though

L harmless, to admit evidence of two prior rapes by defendant
charged with acquaintance rape); Reichard v. State, 510 N.E.2d
163, 165 (Ind. 1987)(defendant accused of knife-point rape of
woman withlwhom he had a dating relationship; held, reversible
error to receive evidence of "prior alleged rapes perpetrated by
him upon various individuals"; court remarks that "the trial
court incorrectly categorized rape of an adult woman as depraved
sexual conduct"); Lovely v. United States, 169 fF,24 386, 390 (4th
cir. 1948),l(Parker, J.) (defendant accused of rape of acquaintance

r after driving her to remote part of federal base; rape 15 days
L earliter oh same base excluded; court states that fact that one

woman wa4 raped had no tendency to prove that another woman did
not conseY); Brown v. IState, 459 N.E. 2d 3,76, 378-379, (Ind.
1984)'(de'e ldant met victim in gas station, drove her to cornfield
where heOit reatened, raped and beat victim;p two other victims
testified' to rapes by defendant in secluded' areas after getting

7 or gi4ing iim rides in vehicle; held,; receiving evidence was
reversible error; courtF indicates that evidence might be
admissible were identity' in issue, but holds the lit is not
admissible, in case at bar because defense i s consent: court also
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distinguishes depraved sexual instinct cases involving children).
But see State v Crocker, 409 N.W.2d 840 (Minn. 1987)(not error to
admit evidence of prior sex crimes against children in case where
defendant raises consent defense in response to accusation ofa
rape of adult victim;,evidence shows a ,"pattern"' of opportunistic L
assaults on vulnerable victims). ,.

7. See. e.a., Vaughn v. State, 604 So. 2d 1272, 1273 (Fla. Dist. F
Ct. App. 19952') (defendant accusedofrape of sixty-year-old victim Li
whom he had awakened in her bedroom, evidence of prior rape of
prostitutein.,alley 'excluded) ;,InPeople v. Sanza, 509 N.Y,.S.2d l311,,
314-3 15J (N.Y. App. fDiv., 19186) (in prosecution for rapermurder in L
New York' Istate', 'evidence, that accued had raped three victims in
Florida inadmissiblO);, Whi te v ~ ommonwealth, 388 S. 2d [I645,649
(Va. Ct,. 1App., 1990)1(defendiant &acusedofaraping woman Ln women's H
rest room;, Ievidence thatl three'l aurs arier deifendant h.ad,,fi
approachedanpdtberi 'oman, knifer4in handtll/,n anotherwomen'!srest
room ina dmissible-) '

8. Some of the courts that haverejected the evidence in consent-

Other courts have held prior sex crime eividence adm~issiqb~.e ~in'Sb
cases in whi, ch i~dentity is in s explicit
comparison to aconsent-defense cases. See, e.r.,, State v .Hanks,
we ariing aei'isk e~i'' Is oe 4ilFre evohra ~nh~
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L
to attack them; held, evidence admissible to prove identity). Cf.r State v. Mason, 827 P.2d 748 (Kan. 1992)(defendant accused of
attempted rape of 89-year-old victim; held, evidence of prior
murder of 76-year-old victim, where defendant asked to use the
phone to gain entry and strangled victim with sock, was
sufficiently similar to charged crime in which person gained
entry to home by asking to use the phone and prepared stocking in
his hands before fleeing victim's house to be admissible to
establish identity).

9. Cases admitting the evidence include: Hall v. State, 419I: S.E.2d 503, 505 (Ga. Ct. App. 1992)(in defendant's trial for
molestation of his teenage daughter, testimony that 16 years
earlier defendant had molested his teenage sister was admissible,
even though his sister alleged penetration whereas his daughter
did not, and daughter alleged continuinig contacts whereas his
sister alleged only one incident); State v. Floody, 481 N.W.2d
242, 254 (S.D. 1992)(in prosecution for rape of six-year-old,EL evidence of other sexual contact between defendant and victim
when parents of victim left the house admissible to show plan or

r course of criminal activity); State v. Miller, 632 P.2d 552, 554-
L 5515 (Az. 1981L)(evidence of prior molestation of another child

victim was admissible to prove identity where 'victim in charged
crime was unable tioidentify defendant, where both incidents werer similar in that they ooc ujrred at the same time of day, man bore

L same description, land`'both children were fondled in the same way
after man broke into residence through a bedroom window),.

Cases Iexclurdingth'e evidence include: State v. Winget, 310
P.,d 738, 738-39L~ (Ptah 1957),(defendant was accused of sexual
abuse of his eight-year-old daughter; held, reversible error to
allow hisl?7-yearlold stepdaughter to testify that ihe had been

L abused ayshim aslfa' child); People v. Ponce de Leonlj Jones, 335
N.W.2d 4 65 , 466 (Miqh. 1983) (the accused was charged with a crime
arising from sexual'intercourse with his 15-year-olld
stepdaughter; he.ldi, reversible error to admit testimony by his
natural dafuhter and, by another stepdaughter of sexual activity
with the~*);i Governmient19fl Virgin Islands v. Pinn'ey, 967 F.2d 912
(3d Cir.,1Ji' oinl;, ros ic n-6f 187year-olld defendant for' rape
of seven-y arold tAJroi1, grceivi ngtestimony of victim's sister
that she, hd also been!Eped by 6ccused six years *arlier, when
she was !pic, was revers4ble exror3; People v. iWoltzi592l N.E.2d
1182 4pp. U3d 1925 (defendant acPused ,of digitalg
penetratio nd'othdtl orcible6 tuching of l,-yearbold girl;El ~~~~~.w~Ij-::de-x. ~, " .I : 1 192 4de 11an IIredwtpdor 'for i i le rape -yofll4-yeaar-old inadmissibil) KeISl1;lytv. Texas,
828 Cm9)I t rF ~~~~xul~ l tninyer-ol;4ij t o admit
test~~mony ~n-yeir r~d witness 'wh wa~ a fnomlainant

abu th~abts w t ~ cplainan an abou~ cswt ins)El ~~~Owens ~ ~~~~dC.ApIp. 921) I~eesible
error fin p 0'LsetionlL l * sexual i asut o eeddsduhe
to admit ; jf ef 4 ae Is m pe his aoder

El daught~r),n v.. A ka,2 P. 2d 951 7 (Al
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1986)(defendant accused of sexual conduct with two underage
girls, one of-them his daughter; held, reversible error to admit
evidence of defeidant's sexual conduct with other daughters and
their underage friends; court notes that identity and intent are
not in issue,' the'only-defense being that the acts were not
committed).

10. S. 6, 103d-Cong., lslt Sess. § 112' (1993')'.

11. For a typical instruction, see State v. Schwab, 409 N.W.'2d
876, 882 (1987)(Randallt, J., concurring)(quoting 10 Minnesotat
Practice, CRIM.JIG, 3.15(1). (1985)):

In the case of defendant, you must be especially
careful to consider any previous conviction only as.it.
may affect hiis-credibility; you must not consider any
previous conviction as evidence of guilt of the ,offense
for which he is on trial here.

Judge Randall-[, concurring, specially in Schwab, commented on
this instructionas follows:'

Problem: Is it reasonable and fair to assumee that r
a jury wil ,understand there is supposed to be a, subtle
difference between the questions "Is a defendant
guilty?", :and,"is' the defendant lying when he says he Fis ,not guilty.?"llMy 1Xiperception and the perception, I .*r

bel0eve4,Iharpjd Iby .the trial 1bench-,- prosecutorsnand
defense attorneys who work in the area of crJiminal
trials', is d fferent. In.reality, the evidence that '
thej [defen`.antll has committed the same, crimel in, the, past
* is <soj pr~ejud`'Oial (read:..substantive and Jcrediible) that
the jury is apt to believe thatihe has al so committed
Id thisltone. ,1

Id. at 882.

12. Seg State v.lqTre'joj, 825tP.-2d 1252 (N.M. App. 1991)(held,
extrinsi3cF lconvlicttion- for attempted cr-iminal sexual penetration
and kidnapping admissible to' impeach defendant accused of same
crimes iri 1[ sepa iate incidentr with separate victim; court states
that defendant'"sdi'shonesty is indicated by fact that defendant
testified deny,4ng1,bffense iniprior trial, and-was nonetheless
convicted), cert. denied 828 P.'2d'957 (N.M. 1992); State v. J
Schwab, 409 N.W.2d at 877-78'(held, not error to'deny defendant's
motionil Lexclp de!prior conyiction for intrafamillal sexual abuse
in casealin1i efendant was accused of sexual abuse of'-his
girlfrie n'dsfi;ve year-old; san; the prior conviction "has
legitim IM'iampeahment value"'and trial judge was within
discreti on in ruling that' itiwouldbeadmissible.if defendant
testifie~d) .People v. Hall, t453 N.E. 2d 1327, 1335'-37(Ill. App.
1983) aJQd not error to denj de fendant's motion to exclude prior
convict o± ifor cape in case Iinlw1hich Idefendant was accused of K
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attempted rape, armed robbery, and armed violence; corviction
admissible to impeach despite similarity to-charged crime); State
v. Grubb, 541 N.E.2d 476 (Ohio App. 1988)(held, not abuse of
discretion to admit 24-year-old sodomy conviction to "impeach"
defendant charged with gross sexual imposition); Jackson v.
State, 447 N.W. 2d 430? 434 (Minn. App. 1989)(held, in prosection
for criminal sexual contact of 14-year-old girl staying with
defendant's family, not error to admit evidence of defendant's
prior conviction for sexual abuse of his daughter to impeach the
defendant because the jury "had to choose to believe either- rthe
defendant] or [the victim)"). But cf. United States v. Beahm,
664 F.2d 414 (4th Cir. 1981) (Winter, J.)(reversible error to
admit prior convictions for sodomy (11 years before trial) and
unnatural sexual practices (9.5 years before trial) to impeach
defendant accused of childrmolestation; court bases decision on
failure to specify why cony 'tions more probative than
prejudicial, but indicates yreat doubt that convictions could be
shown to be admissible).

13. For a persuasive argument on this point, see Richard
Friedman, Character Impeachment Evidence: Psycho-Bayesian r !?]
Analysis and A Proposed Overhaul, 38 UCLA L. Rev. 637, 655-64
(1991).

14. For an example of a social science study indicating that the
limiting instruction does not work, see Rosell L. Wissler &
Michael J. Saks, On the Ineffi<acV of Limiting Instructions: when
Jurors Use Prior- Conviction Evidence to Decide on Guilt>, 9 Law &
Hum. Behavior 37 (1985).

15. See. e.g., Fed. R. Evid. 608. Rule 608 codified the common
law rule that prevailed in a number of jurisdictions, see 3A John
Henry Wignore, Evidence in Trial at Common Law, § 982 (Chadbourn
Rev. 1970). Wigmore reports that a minority of courts at common
law restricted impeachment evidence to evidence of misconduct
that indicated a lack of veracity - "fraud, forgery, perjury, and
the like." Other jurisdictions allowed cross-examination as to
"any kind of misconduct, as indicating general bad character
. thus, a robbery or an assault or an adultery may be used,
although none of these directly indicates an impairment of the
trait of veracity." Id.

16. Fed. R. Evid. 608, 3A Wignore, supra note 15, at §§, 979, 986.

17. Fed. R. Evid. 403.

18. For cases holding that it is error to allow cross-
examination on an impeachment theory about prior sex offenses,
see State v. Clemmons, 353 S.E.2d 209 (N.C. 1987) (in prosecution
for rape, it was error, though harmless, to allow cross-
examination of defendant about prior attempted rape of another
woman; trial judge's theory that evidence was admissible to
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impeach defendant's testimony under Rule 608 was invalid because
the evidencewas not probative of character for truthfulness or,-
untruthfulness); State v. Scott, 347 S.E.2d 414,,4,16-18 (N.C.
1986)-(in prosecution'for child molestation-, trial judge,
committed reversible error;by allowing cross-examination of
defendant about other acts of sexual misconduct; Rule 608,(b)
theory failstbec'ause evidence, is not sufficiently probative of
truthfulness); Summerlin v. State,, 64,3 S,.W.,2d 58'2 (,,;,Ark. Ct.t App."
1982I) (inprosecutionfor sexual contact with youngboy,. cross-
examination .concerning the defendant's discharge from-the Navy,
for the same type of Isexuael activity as the charged of f ens e
constitutesi reversible eror>, Rule 608 theory of admission'fails
because evi.encenotIprobati've oftruthfulness).

19. ommo law~ur'sdicions~asulmly alqedrptain
tesitimony It not opinlronl P s.iiion. Se, , Ir suth nt '
15', t §'92l;1Adviiory Commftitrtees Note to Fe R. gv.dr. 40 ,(a).
The ,Federal Rules of Evidence allotwproof kinweiher f ort .'fFed. r
R. Evid. 405 (a).

20. Micheljson vt. United States, 335 U.S. 5469 (1948) See. also

Fed. R. Evid'. 405(a) advisory committee's note. -,

21. Fora useful discussion of fighting fire with fire, see-
McCormick on nEvidence, supra note 1, § 57, at 229.,,,The authors L

conclude that in,!situations in which the adversary made a timely
objection to the inadmissible evidence and' the'inadmissible .
evidence was'damaging, the ''adversary should be'entitled to give

answering evidence as a matter of right. The adversary should
also be entfitlted, to put in answering l!evidence as amatter of
right in situations in which the inadmissible evidence, or the

question aslkilngo about it, was so,.prejudice-arousing that an
objection w-ou~ld Fnot ,have ,,jeriased jthe h harm. In other, situations,
they concludel',,1, the trialjl'udge houl havediscretion whetherg h
allow the answe4ing evidence-.

22. See, e. ., Fed. R. Evid. 405(a). .

23. 593 N.E.2d,3,46,(Ohio App.3d1991)..

24. In the court's words, '
In the' case beforeus, the defendant, in his
case-in,-chief, interjected the issue of his prior
sexual acts into the case. Consequently, as the
defendant elected to rely upon the absence of prior
acts of sexualmisconduct or "perversion" as adefense. L

in hisIase-in-chief, the state was,,entitled to
initroduce testtmony :in rebuttaliito meet the, defense
interposed by, the delfendant.

Id. at 219l-20.

L6
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Accord, State v. Sonnenberg, 344 N.W.2d 95 (Wis. 1984) (in
L prosecution for child molestation, defendant "opened the door" to

cross-examination about his propositioning an adult woman ten
days before trial when he testified he never sought sexual
satisfaction outside of his marriage); Quimby v. State,, 604 So.2d
741 (Miss. 1992)(defendant '"blurted out" on direct examination,
"I have never abused my daughter or any other child ever in anyL way, shape, form or fashion"; held, this assertion Wopened the
door to specific act evidence about prior sexual abuse of
daughter); Many states would admit the Quimby evidence on grounds

7' that it shows a "motive" arising from lust for the particular
victim. See infra text accompanying note 34. See also State v.
Anderson, 686 P.,2d 193, 204 (Mont. 1984). There, the defendant
,offetred an-amalgam of evidence that included opinion testimony as

L to character, reputation evidence, and broad denials of specific
acts. He offered testimony about his reputation for "morality
and personal truthfulness"; he offered his wife's testimony that7 he had "orthodox" sexual mores and that the charges did not
comport with herS knowledge of him; and he offered his denial of
improper sexual conduct with the alleged victimsor with anyoneE else. The Montana Supreme Court approved admission of counter-

L eevidence in the form of testimony by a young girl that she had
slept with defendant while defendant was naked.

25. 1A John Henry Wigmore, Evidence in Trials at Common Law, §
55, atll ,"60-1161 (Tillers rev. ed. 1983) [hereinafter Wigmore on
Evidence J.'

26. Seeginfrahnote 87.

27. In an article that characterizes practically all 404(b)
evidence as propensity evidence, Professor Kuhns characterizes
evidence offered to show knowledge as propensity evidence onL grounds that it depends on the inference that "a person who has
obtained knowledge of some fact has a propensity to retain that
knowledgel" See Richard B. Kuhns, The Propensity to

Li Misunderstand the Character of Specific Acts Evidence, 66 Iowa L.
Rev. 777,790 (1981). The evidence does not, however, require
that the trier assume that the defendant has an individualized
propensity thatmarks him as different from humanity in general.
Use of inferences that the defendant shares the capacities of
human beings in general does not raise the dangers of prejudice
at which th'e character evidence rule is aimed. In the context of

L character evidence discussions, the term "propensity" probably
refers to individualized traits rather than capacities, such as
memory, that are almost universally shared.

In any event, Professor Kuhns offers two examples of badLe acts evidence that even he is willing to concede "arguably [are]
not dependent on a propensity inference." They are (1) in a7 prosecution for murder, the prosecutor offers to prove that
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K
defendant stole the pistol with which the murder was committed;
(2) in a prosecution for theft from a liquor store, the
prosecutor offers evidence that two hours earlier the defendant E
held up a filling station in the same neighborhood. fd. at 792.

H
28.Though evidence experts might prefer to call this latter use
an example of evidence that falls outside the rule, rather than
an "exception"lto the rule, we have for the sake of verbal'
economy referred to this sort of use as an' "exception." fSee K
Charles A. Wright & Keneth W. Graham, Jr.,, 22 Federal Practice
and Procedure, §V5240, at 469 ,1(978)` [hereidrafter Wright &'
Graham) (same usage). In, fact, 'theo "ex-ceptio~n" 1language Pay `be` a [
correct caas a, technical e of
rWesultg reached inemuch of. ithei caseaw A For exaple , t he cases
in which otherl i a crimena evidde ce i snd to shwinten areioften L
oneias that permit an erc pf intent' by e meanst- An', inference

tht Sthe dw a had a. propelid y toMr' cMitctnect charged,

3:15~~~o (p98q[hen iatrl~wneleit 1, 22Brgh &Grhamt, I

thu i'tn effect cuakin, cases Sn1whic1inten~t i ,isea
exception to Ithe rulenl' a this cther than an

example of a usre foratt d eeag no 4.avoe fh~i yact3 ere r aasahng. ee

infra text!e t-adccompanying J I s ef

,, |1j> " < . ,! ' K 1 ['I

29. For similar definit ion of otv, seer 2 w'1r ight' I Graham,
s3iSra npte,28, . Gr 5e24 at :"'mot ve' is 7 (an emotion or
state omIndi that "PrQotpt-SIap~sn c napr'ua a.
See also n' Wigreoad sen 25s at § 17 on

3i !e, The $cite ' n 1 ''of udicia 1P rf As Given by 'ogic, F

PsyholoR and ileneral St Eprienc and lurtratedein Audical

30. See Edward J. Inwinkelreid, Uncharged Misconduct Evidence, §
315 ( j~L, Lhereina, e e IIlreid) Cf. ~22 Wright & Graham,E

Xi 1 i i \ / . W1,4 rr .t

supra note28, § 5140aj 4 '(1978) ("First,, tac can be

one thiat~i ca dt e men'tal st1ate-Cth t provides the ̀ lmot iv,'e); 'for

'I ' j' ~ I '' -I '1 '' ''

ragaint itnesss produced
prior U co~itin ISecnteote c a bei offered asilanother
consqeceo h sm e n to lSI when roof that the deienaant
stole firom his Fyi wie fee to ~wmo~live~ for bigamy."-.,L

3See., 4.',!~; strateg v. "re an 652 P.. 2d 697, 701' (Kan.' 1982,) (pr'ior-

assaults nwf di~sil osow deednt'st motive for
murdetin'gi hr) K
32. Ric'harIdl 0.~ I,&pert & Stephen A. -ISaltzburg, A Modern Approach-

to Evidece, 2 (2d ed.- 1982) Ehereinafter Lempert & Saltzburg).
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F- 33. Cf. Wigmore, Proof, supra note 29, at 103:
Under Character are here included any and every

quality or tendency of a person's mind, existing
originally or developed from his native substance, and
more or less permanent in their existence. CharacterEL is thus contrasted with Habit, a quality or tendency
later formed from time to time, but not permanent; and
with Emotion or Design, a condition having only a
temporary existence.

The concept of character as an enduring, cross-situational
propensity is consistent with the purposes of the character rule.EL The danger that the jury will give the conduct too much weight is
reduced when the conduct is situationally specific, because
Csituationally specific conduct is in fact more likely to be

L consistently repeated. See infra text accompanying notes 107-
115. The danger of punishing the defendant for the uncharged acts
is less severe where the jury is being asked to not to infer a
consistent prolonged tendency, but a temporary emotion.

r 34. See State v. Scott, 828 P.2d 958 (N.M. App. 1991)(evidence of
defendant's repeated fondling and sexual intercourse with victim
for ten years prior to the charged crime was properly admitted to
show defendant's "lewd and lascivious" disposition towards the
victim; Padgett v. State, 551 So.2d 1259 (Fla. App. 5th
1989) (evidence of defendant's prior sexual assaults against
victim was admissible to show his "lustful attitude" toward the
victim); State v. Ferguson, '667 P.2d 68 (Wash. 1983)(evidence of
photographs showing thatd defendant made the child victim put her
mouth on his penis wa's admissible to prove a lustful dispositionEl towards the child).

35. State v. Schlak, 111 N.W.2d 289 (Iowa 1961) (dicta;
conviction reversed because trial judge admitted act too remote
in time).

36."0ne wonders whether the Iowa court would have condoned the
admission of evidence of other thefts in a trial for theft on the
grounds that it showed the'defendant's 'desire to satisfy his
greedy nature by grabbing other people's belongings."' Lempert &
Saltzburg, supra note 32, at 230.

37. See State v. Friedrich, 398 N.W.2d 763, 772 (Wis.EL 1987)(defendant raised alibi defense in response to charge of
sexual contact with 14-year-old niece who was babysitting for his
children, claiming he was working at time of charged acts; prior

I ' sexual touching of victim and of another young girl admissible to
show motive of obtaining sexual gratification, an element of the
offense; alternatively, admissible as evidence of plan, because
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defendant was involved in a system of criminal-activity in
seeking sexual gratification from young girls with whom he had a
familial orquasi-familial relationship); Elliottv. State, 600
P.2d 1044 (Wyo.. 1979):(prior acts of child sex abuseadmissible to
show "motive"); United States v. Herbert, 35 M.J.-266 (CMA 1992)

(defendant chargedwith crime arising from oral sex with
adolescent stepson; held, notabuse of discretionto admit
evidence of attempt to fondle one nephew and' oralsex'with not K
another; though showing of desire for sexualgratification is not

element of criecharged,, evde of a specific stmat Asof, mind
on ~the .part olf an accused, on occasions prior to, charged ~act s may
be admis ibien to show circumstantially that the charged a cs

later ocurred ais,,an- lixprei of or otet for this menta
state fosr . .eeappelaae . [ th] nhews d to . . , his s.axupal
acts or atoe show ex 'ity.t5ith" oth of t hem whch ica ted

hi~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ,clll JL Y

his pec~ulit usnceS ua v ien of tere rs yon b amilyt mqe"ers.")
38.Se t as

no mean clear how a ass'Au''lt 'on lla wbm"''l-n 6culd be , aiobtive or
inducement ordefendant's.4 rape of a different woman almost five
years later . TJhe e4viaenc seems to acheve no1 mtor than
to ashb a geneiral ~,prope ity'~ rb,,apesl forb4den ER

4041(b).)e [ a enrll v. Tasse1r infra ntext 30mpayit noe §639:-

70 (p~i rapes lnadm,'~ssdble mpt iv theordlpurud)iu
see cay .ta 71 244 W. , a e
misconduc dadmis~siblei adu'I lt1 , COSe ;Lt~ pr

, n alterna g no that,
uththItdt e ee hdnnc6

use fpomc~l loth~v 7H
U.s. Ij2 9[81)0

3 9."[T )he need, to prove i~dentity should notbe, in, P4elf, aK
ticket to admission. Alitmost always,, identity iis the iference
that flowis from . . . [other] theor~ies . L age plan,

*.distinctive !device,,. 1I . .ndovesemtbeot often
relied Jupon to show ident",it" Mcorik on Evdn~ ura note
1, § 190, at 808.

40."1[Clourts-use a variety, of t~erms to describe-the uni.queness
needd t invke he modus operandi theory,, inldng-

'distinushn, 'adwork,' 'remarkably similar,'___
'idiosyncratic,','signature quality,' and 'unique.' "1yers, infra
note 59 at 550 (citing cases).

41.See crenerallv Imfwinkelreid, .su~ra note 30, at § 3:13
(discu.ssing cases).
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42. State v. Smith, 707 P.2d 289, 297 (Ariz. 1985). Cf. People v.
Massey, 196 Cal.App.2d 230, 16 Cal.Rptr. 402 (Dist. Ct. App.
1961) (evidence of similar burglary admitted, though similarities
hardly enough to justify analogy to "signature.").

43. Although these generalizations nearly always hold true, the
lines between stranger rapes (with an alibi defense) and
acquaintance rapes (with a consent defense) are occasionally
blurred. For example, in a recent case, the defendant, who
claimed to know the victim, entered the victim's apartment
surreptitiously, raped her at knife-point, and argued at trial
that the sex was consensual because she asked him to use a
condom, a contention that the jury sensibly rejected. See N.Y.
Times, May 15, 1993, at 6; Houston Chron., November 25, 1992, at
19. One can imagine a rapist who was an admitted stranger
telling a similar story. It is also conceivable that an
"acquaintance" who had met the victim briefly on a prior occasion
might, when charged with rape, claim -- perhaps plausibly--that he
had been misidentified.

44. See. e.g., People v. Tassell, infra text accompanying note 45
(held, prior rape inadmissible in consent defense case; modus
evidence not admissible unless identity is in issue); People v.
Barbour, 436 N.E.2d 667, 672-73 (Ill. Ct. App. 1982)(modus
evidence not admissible in consent defense cases, there being no
issue of identity); Velez v. State, 762 P.2d 1297 (Alaska Ct.
App. 1988)terror to admit modus evidence in consent defense case,
because identity not in issue); United States v. Ferguson, 28
N.J. 104 (C.M.A. 1989)(hold, when defendant charged with sexual
abuse of one adolescent stepdaughter, testimony of another
stepdaughter about similar abuse not admissible to show "modus
operandi" because identity of the perpetrator was not in
dispute)(alternative holding). But see State v. Willis, 370
N.W.2d 193J 198 (S.D. 1985)(modus evidence admissible in consent
defense case as showing intent and plan; prior case holding that
modus evidence not admissible because identity not in issue
overruled)

45. 679 P.2d 1 (Cal. 1984)(en banc).

46. Id. at 8.

47. Id. at 3.

48. Id. at 8.
L~~~~~~~~~~~~~~~~~~~~~~

49. Wignore, supra note 15, at § 216 at 1883.
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fl

50. (EAL/GFD 1949). LI
51. For a similar example in the case law, see State v. Wallace,
431 A.2d 613,(Me. 1981)(defendant had planto reconstitute a gun B
collection previously owned by, his, father; held, evidence of
uncharged burglary in which Kone gun was recaptured was admissible
to show the defien dant'As t involvemen:,t ,.in ,chaxgedburgglary in which,
another was recap'turied).:

52. "In effect, these courtss convert the'doctrine into[ a plan-, l
t-commit-a o-seisofs la-rmes th~eory." 3flnwinkelreid,

su'pra note '30~, 6t' § 3:23. For exa-mple, thlis, ':apprahwa sd'i
a case in which prior acts lof aceptig kcacksfrom, third i

partes wre amited to show a "common sch em' to use~ one'slt
psit"'r to nacuire kickbacks. See Cmoialth 'V. Schoening, `3946
N.E.2d 1004 AMass'. 197 (h1eld ;Vi , t e t °`decfendant tookl
kickbacks on two other occasions,, even if frm a diifferent party,
is admissible, to show motive, plan, common scheme:, "[tJhe.,
defendant's~ useo h s oitio'n tok, 'guarantee dontrapcts-to
particu[lar, firms' and thus' t'ouarantee k1;ickb~acaks, tO~ himselfL
provided ~,Ithe to orgnear~l sbh'eme"'unde~l in~2. i~th'r

coamon or g° ryng seftransactidnsl.-"1 Bu aee` tUnitied Statesy " onir 4,; 5 80,, FL,2 d 38,
42~ (d Cr 118 (bribes, taken froma thirdate o
suffircie ntly probative of "tdp fiite a proj ect"ctf clnitti
present rlie)l 1

53. See, "NoteI,,Admissibility of Similar Crimes, 1901-51, 18
Brook. L. Rev.n,`80, 104-05,J(I1951)(1abelling the category,,"spurious
common schemer or plan"); Imwinkelreild,, supra note 30, at,§ 3:23
(noting .that '"oommentators'havebeen almost uniformly critical of
the [sputipusJlanJ doctrine" and stating that "ft~heir criticism,
is well1- f oundedl.")

L

54. People v. Tassell, 679 P.2d 1 (Cal. 1984). , [
55.See Williams v. State, 110 So.2d 654 (Fla. 1959), cert.
denied, 361 U.S. 847 (1959). -

56. See Fed. R. Evid. 406.

57. See supra text accompanying notes 39-40.

58. SeesState v. Paille, 601 So.2d 1321 (Fla. App. 1992) ("ft]he
fact that the incidents began with kissing and continued over a H
period of three months is relevant to prove that Paille planned-
and intended to lure the victim into sexual activity-over time.
We believe this is relevance beyond mere propensity.").

70

Li



59. State v. Friedrich, 398 N.W.2d 763j 772-773 (Wis. 1987) ("the
defendant was involved in a system of criminal activity in

L seeking sexual gratification from young girls with whom he had a
familial or quasi-familial relationship"); People v. Oliphant,
250 N.W.2d 443, 449 (Mich. 1976)(upholding admission of three
uncharged rapes in consent defense case; "[tthe many similarities

L in all four cases tend to show a plan and scheme to orchestrate
the events surrounding the rape of complainant so that she could
not show nonconsent and the defendant could thereby escape
,punishment. Defendant's plan made it appear that an ordinary
social encounter which'culminated in voluntary sex had simply
gone sour at the denouement due to his reference to complainant'srunpleasant body odor."). But see But seeig, People V." Tassell,
discussed in text accompanying notes 45-48, supra; Getz v.
State, 538 A.2d 726 (Del. 1988) ("ftthe evidence of prior sexual
contact Ebetween the defendant and his daughter, the'victim] in

L. this case, even if it had adhered to the State's proffer,
involved two other isolated events within the previous two years
depicting no common plan other than multiple instances of sexual

L gratification."); United States v. Rappaport, 22 MJ 445, 447 (CMA
31986) (psychologist accused of sexual affairs with patients;
evidence'of uncharged affair with another patient not admissible;
"[e6vidence that the accused previously had a similar affair with
one of his patients did not tend to, establish a plan or overall
scheme of which the charged offenses lwere part.").

Commentators havllenoted that i 1s~ex crimeprosecutions some
courts often give prosecutors greolatderj at' udeunder the4
f"spuriou "plan rubricl than in other' kinds of crimes. See James
N. H. Gregg, Other Actsof Sexual Misbehaxdior and Perversion as
Evidence in Pros'ecutions for rSexuaOfes 6 i Ariz.L Rev.
212, 230 (1965) [hereinafter Greg g," ImwiIkelreid, supra note
30, at § 4:13, n. 4Gand accompany ng text; John i E Byers,E Uncharaed Misconduct 'Evidence In, Child Abuse Litication, 1988
Utah L. Rev. 478, 54418n3.220 (ctn Sta )enet 36 Wash.
App. 176, 672P P. 2d 72ijl(198 3) (pla ht ab~d abus ruaway
girls) ; cadden v, S!ate,' 7 3 2,j, P2d 10'~3 ~6X( 9,87) (lnto gain
confidence 'of volley al team mer coached by defendant, then
nmolest them). State v. Moore, 8191 P,2d 1143 (Xdaho 19931)
(defendant charged withe sexual abuse of six-to-seven-year-old

anddaughter; priordactsgof abuse of daughter wheon ge'nine-to-
L ~thirtee~x 1n-j~.p stepdauhtr when ag 111ight and nine tadlssibile;

common Och ieeshown, "'1a contiAu nelj series of Iallegeasimiar
sexual n countecrs diected jat th ydhng fsimale children l'iving

L ~within f the accused' C)husehold."

60. 399 Mich. 472; 250 N.W.2d 443 (1976). Oliphant subsequently
brought a writ of habeas corpus in federal court, claiming a

L double jeopardy violation because two of the prior crimes had
been tried and resulted in acquittals. The Sixth Circuit denied

C the writ, holding that there was no`violation of the

71

LLa



constitutional right to be free from double jeopardy. See
Oliphant v. Koehler, 594 F.2d 547 (6th Cir. 1979), cert. denied,
444 U.S. 877 (1979)' '¢.

61. Oliphant, 594 F.2d at 548.

62. Id. .

63. This is not a violation of the Double Jeopardy Clause. See
suvra note 60. L

64. Id. at 552.

65. Id. at 550-552.

K
66. Id. at 552.

67. Id.

68. Id. at 552. See also State v. Valdez, 534 P.2d 449 K
(1975)(uncharged rape admissible to show common plan where in'
both cases appellant acquainted with victim, went to victim's
residence on pretence of looking for someone in early-morning L
hours, and both rapes involved a "sexual-tour-de-force").

69. 679 P.2d 1 (Cal. 1984).

70. Id. at 570-71.

71. 22 Wright & Graham, supra note 28, § 5240, at 482 ("Courts L
seem to be more willing to assume that one mental state will
generate another than they are to infer that it will produce
action.").

72. See, e.g., Huddleston v. United States-, 485 U.S.'681, 683 C
(1988)(in prosecution for selling stolen goods, evidence of-prior
"similar acts" admissible to show defendant knew goods he sold
were stolen if such evidence is sufficient to allow the jury to P
find that the defendant committed the act). Li

73. Wright & Graham, supra note 28,- § 5242, at 490-91. G
74. See, e.g., State v. Wermerskirchen, 497 N.W.2d 235 (Minn.
1993)(held, where defendant denies act of touching child in
intimate parts, jury should be instructed that evidence of C

L
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uncharged sexual touching of others is admissible to show

L. intent); United States v. Beahm, 664 F.2d 414 (4th Cir.
1981)(evidence of other child molestation admitted to show intent

where defense counsel argued government had burden of showing
beyond reasonable doubt that touching not accidental). But cf.
People v. Thomas, 573 P.2d 433, 438 (Cal. 1978)(father convicted
of abusing daughter testified he was merely rubbing'cream on her
chest for treatment of a cold; held, even if defendant put his

L intent in issue, his alleged prior contact with another daughter
was too remote to be probative of his "present intent to gratify
his passions" through sexual contact with his daughters)'(emphasis
in the original).

75. 918 F.2d 848 (9th Cir 1990), cert. granted, 112 S. Ct. 1261
(1992), cert. dismissed as Jimprovidently-Qranted, 113 S. Ct. 486

kxd (1992). See also United' States v. Bender, 33 N.J. 111 (C.N.A.
1991)(in case where charged crime was fondling and digital
penetration of ten-year-old daughter, and element of crime

L charged was deriving sexual gratification from act, testimony by
another young girl that'defendant'had fondled her on numerous
occasions is admissible to show intent and motive, despite lack
of defense of that' acts were accidental or medicinal).

76. Hadlev, 918 F.2d at 851-852.

77. Id at 851.

78. Id. at 852.

L 79. See United States v. Gamble, 27 M.J. 298, 304 (CMA
1988)(quoting with approval a passage from the Military Rules of
Evidence Manual stating that, in case where kind of act accusedr committed is almost always an intentional act, court should
decline to receive uncharged misconduct evidence on issue of
intent until after defendant has put in evidence, in order to see
whether defendant challenges intent); Thompson v. United States,
546 A.2d 414, 423 (D.C. Ct. App. 1988) ("where intent is not
controverted in any meaningful sense, evidence of other crimes to
prove intent is so prejudicial per se that it is inadmissible asL a matter of law")(emphasis in the original); Get'z v. State, 538
A.2d 726, 733 (Del. 1988) ("The defendant denied any sexual
contact with his daughter. While the defendant's plea of notn guilty required the State to prove an intentional state of mind
as an element of the offense, the plea itself did not present a
predicate issue concerning intent sufficient to justify the State

in attempting to negate lack of intent as part of its
case-in-chief."').

Commentators generally agree that intent ought to actually
be in dispute. See. e.g., Lempert & Saltzburg, supra note 32, at
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224-25. Kenneth Graham agrees that intent should be in serious K
dispute, but recognizes that there is authority to the contrary.
Wright & Graham, supra note 28, at § 5242, at 489.

See also People v. Thomas, 573 P.2d 433, 443 (Cal.
1978)(Clark, J.' dissenting)'(defendant claimed he was rubbing K
vaporizing cream'on daughter's chest; dissent'argued that other
daughters should be allowed to testify that'they were molested to
illuminate defendant's true intent or absence of mistake)'; State
v. Wermerskirchen, 497,N.W.2d 235 ( inn. '1993)''(defendant denied
sexually touching'his eight-year-old daughter, saying he only
gave her a hug; testimonyfrom his nieces and twenty-year-old p
daughter as to similar touching when they were childreni L'
admissible to show intent).

80.Saeev See',,uanlEstrihl i655 ̀ Rapei, 94-95 (1987) (citing cases);
Statv Sl i is P "' , ltd P.2d 697, 700-70'1(Wash.'
1982) (defedantl, ch d h'w thapeof ap-quaintance, raised t

to his roo~m, showed her a slidle sho7w thlat inc'luded music, and
then forcibly raped,'her;''"ithe theory olf tAh'eedeflensetwas-that' e
appellantwas experienced and'successful with women, 'that he was
a romantic, atpoet, an amateur'photojournalist,' and a 'Top Gun' L
pilot,,'who,,would never resort to rape to overcome the will of a
woman" andPthat complainant either consented or misled him intosb
thinking she was consenting; held, evidence of other similar U
serxual lassaults admissible to show "intent, scheme or design" to
have intercourse with'date whether or not she consented). K
81. Wigmore on iEvidencte, ura notee2'5 at § 357.

1979 (per- curam' $)tate: r Wlis, 370l Nll.W.2d 193, 198 (SD
198)(held, .defense of ,con'sent "?beget~ she establishment , of intent

eablis a materia rev' State 4. Houghon, 272 NW r2de788a(S.D.e;

* ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~l 11 AI i I 1-1 1, I' ' ' I ' X "

83. Rub iqo v., State,; 607 S.W.2d 4t98,h501t(Tex. Crim. App. 1980). D
84. 67;9 P.2d 1 (Cal. 1l984) (enbanc). ' j

to. hi"ro, she her Asie,,,hw ta, inluddmsc n

85. Id. at'4. L t s wL I i'll * - q -
pilit,,'vhoyoujd nev.r -esort toL rape'to Cver!ome the will~o a

86.a Id. ~tat 8.pli ,n eihr'netdo ildhmit
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87.Rule 404(b) provides, in relevant part:
Evidence of other crimes, wrongs, or acts is not

L admissible to prove the character of a person in order
to show action in conformity therewith. It may,
however, be admissible for other purposes, such as

L proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or
accident. (Emphasis added).

88. See 22 Wright-& Graham, surra note 28, at § 5240 (general
principle that list'is illustrative, not exhaustive); Getz v.
State, 538 A.2d 726 (Del. 1988)(same).

89. See 22 Wright & Graham, supra note 28, at § 5248 (listing
other purposes, such as proof of guilty knowledge through
evidence of spoilation).

90. State v Crocker, 409 N.W.2d 840 (Minn. 1987).

91. IA t 843.

92. Some cases achieve a similar breadth and vagueness by merely
r reciting a laundry list of permissible purposes without

identifying a particular one or explaining why it is in issue.
See, e.q., Rivera v. State, 840 P.2d 933, 941 (Wyo 1992)(repeated
preying on teenaged girls who were too intoxicated to consent is
admissible to show "intent, motive, plan and identity").

93. See State v. Tobin, 602 A.2d 528 (R.I. 1992)(lewd dispositionr exception to rule against character evidence recognized in case
in which evidence of prior acts involved same victim); State v.
Raye, 326 S.E.2d 333, 335 (N.C. App. 1985), review denied, 332
S.E.2d 183 (N.C. 1985)(prior sexual abuse of victim's sister
admissible to show intent and "unnatural lust"of defendant-
stepfather); Maynard v. State, 513 N.E.2d 641 (1nd. 1987)(in
child sex crime case, uncharged child abuse of third party by
defendant admissible to show "depraved sexual instinct" as well
as defendant's "continuing plan" to exploit an~d Abbuse the
victim), overruled in relevant part by State v. Lannan, 600
N.E.2d 1334, 1339 (Ind. 1992)(depraved sexual instinct exception

LI no longer recognized in Indiana); State v. Edward Charles L., 398
S.E.2d 123, 131 (W.Va. l990)(held, in federal rules state,
uncharged misconduct evidence admissible to show inter alia,

7 lustful disposition to~ward2 the defendant's children); State v.
L ~ Lachterman, 812 S.W.2d 7S9 (Mo. App. 1991)(homosexual sodomy

with young boys; prior acts admitted on "depravedisexual
instinct" theory), cert. denied, 112 S.Ct. 1666W(992) State v.

L Tarrell, 247 N.W. 2d 696, (Wis. 1976) (sexual- abuse of child;
evidence that defendant had made obscene remark t6 female-child
and had masturbated in "presence of other young fexales admissible
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as showing defendant's "propensity to act out his sexual desires
with young girls"),,t overruled in part by State v. Fishnick, 378
N.W.2d 272, 277 (Wis.' 1985),(language in Tarreil stating that-
evidence could be received 'to show sexual propensity is
"withdrawn"). See generally, Myers, supra, note 59, at 54'0. h
94. lmwinkelreid, supra note 30, at, I 4:14i, 4-37.

95. See. e.g., Getz v. State, 538 A.2d 726, 733-734 (Del. K
1988) ("The sexual gratification 'exception, proceeds upon the
assumption that' a 'defendant's prop'ensity for,,,satisfying sexual
needs is so unique that' it is relevant! to his guilt. The' [

exception thus,, equates characte"r disosition with evidence of
guilt contrary, to' the clear prohibitiop of' D.R.E., Rle 404(b).").

96. 600 N.E.2d 1334 (Ind. 1992); accord, Getz v.'' State, 538 A.2d '
726, 733-34 (Del. 1,988) (overruling prior ,case recognizing sexual
gratification exception); State v. Fshnhck,l 378 N.W.2d 272,- 277 7
(Wis. 1985) (withdrawing language in prior case that endorsed use
of other crimes evidence to prove sexual propensity),.

97. However, the Indiana Legislature recently passed a statute
which reinstates an exception for evidence of sex crimes similar
to the charged crime. See Ind . House iEnroll'ed Act No. 1342, §2,
IC 35-3774-15 (1993)'(to be codifLed, atdIND. CODE §15).

98. Lannan, 600 N. E.'2d at 1335.

99. Id. at 1336-1337.

100. ''Id. at 1337.

101. Case'srecognizing a form of the iustful disposition' L
exception include: State'v. Edward, Charles L., 398 S.E.2d 123
(W.Va L1990) (held, in federal rules state, uncharged misconduct
evidenpse ''admissible to' sh,ow lustful disposition toward children); L
State v. Jerousek', 590 P.2d 1366, 1372-73 (Ariz. 1979) (upholding
"the emotional 'propensity for sexual aberration exception" in
child sexual abuse ca~se where act is similar 'to charged crime,
committed shortly befpre charged crime and involves sexual
aberration); state v. -Tobin,' 60'2 A.2d 528 (R."I'. 1992) (although
reversing 'conviction on other grounds,, the court upheld its._
"'lustful disposition" exception, at least ,, in cases involving
prior incestuoixs relations between the defendant and the victim).
For cases that declineto "apply ,a,_recognized lustful disposition K
exception to adult rape ,cases, see State v. McFarlin, 517 P.2d
87, 90 (Ariz. i,1 9731) (lustful disposition excep ion is, limited to,
cases involving sexual)aberration; "as one court pointed out, the
fact that ione !woman was ,raped is ,,nt substantial evidence that'
another did noot conse'nt");.')i State yV. Valdez, "5:34 P.2d 449, 452 V
(Ariz. Ct. App. 1975) (tdictum; lustful', disposition'= exception not
available in adult tape case, but evidAenc e admitted on common K
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plan rationale); Lehiy v. State, 501 N.E.2d 451, 453 (Ind. App.
1987)(in case decided before the Indiana Supreme Court abolished
depraved sexual instinct exception, Court of Appeals of Indiana
holds that heterosexual rape evidence is not admissible under the
exception, although evidence of incest or "sodomy" would be
admissible), aff'd, 509 N.E.2d 1116 (Ind. 1987); Reichard v.
State, 510 N.E.2d 163 (Ind. 1987)(consent-defense case in which
defendant was accused of raping woman, with whom he had had a
dating relationship, in her apartment; reversible error for trial
judge to admit unspecified "evidence of prior alleged rapes
perpetrated by [defendant] upon various individuals"; court
states that rape of an adult wozan does not fit the then-
recognized "depraved sexual instinct" exception because rape of
an adult woman is not depraved sexual conduct).

102. See surra note 44 (cases cited); Lovely v. United States,
169 F.2d at 388; Brown v. State, 459 N.E.2d at 379. Of course,
there some counter-examples -- jurisdictions where the evidence
seems to be admitted equally in both situations, because courts
use the "spurious plan" reasoning. See infra note 59 and
accompanying text.

103. See supra note 101 and accompanying text.

104. Iwinkelreid, supra note 30, at § 1:04 (LEXIS search reveals
over 3,000 cases); Wright & Graham, supra note 28, at § 5239. On
our topic of the admissibility of uncharged'sex crimes in sex
crime casesl, there were 95 published appellate opinions in the
year 1992 alone.

105. See generally, Charles Nesson, The Evidence or the Event? On
Judicial Proof and the Acceptability of Verdicts, 98 Harv. L.
Rev. 1357 (1985)(arguing that the need to promote public
acceptance of verdicts can better explain many evidentiary
rules); David P. Leonard, The Use of Character to Prove Conduct:
Rationality and Catharsis in the Law of Evidence. 58 U. Colo. L.
Rev. 1 (1986-87) (same).

106. See William L. Twining, Theories of Evidence: Bentham and
Wigmore (1985).

107. See, e.g., Miguel A. Mendez, California's New Law on
Character Evidence: Evidence Section 352 and the Impact of Recent
Psychological Studies, 31 UCLA L. Rev. 1003,(1984), and Leonard,-
supra note 105, as examples of commentators who find considerable
support for the rule against character reasoning in the
psychology literature. For a more permissive view of character
evidence based on an interactionist perspective, see Susan M.
Davies, Evidence of Character to Prove Conduct: A Reassessment of
Relevancy, 27 Crim. L. Bull. 518 (1991).
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108. Leonard, supra note 105', at 25-29. See generally Walter
Mischel, Personality and Assessment (1968); 1 Hugh Hartshorne and
Mark A. May, Studies in the Nature of Character 411-412 (1928)
[hereinafter Hartshorne &May). '

109. The results of the Hartshorne study show that deceit and
honesty are not unified characte'r traits, but rather specific
functions of.'life situations. Mostwchildren will deceive' in E!
certain situations and not in others.," Hartshorne & May, supra
note 10'8,'at '41`' S, e"alsoPeter D. Spear, Steven D. Penrod and
Timothy B. ''Bakerl,' Psychol Perspectives on BehAvior 574-576

110. John M. Darley,.Sam Glucksberg, and Ronald A. Kinchla,
Psychology, 464-65 (5th ued.19') (undergraduate textbook 'T
published by Prentice'-Iall~ [hereinaft`er' Darley James 31 Conley,
Loncitudirial Stability of Personaiity Traaits: A Multitrait-
Multimethod-'MultioccasionA-nalysis, 49 J. Personality & Soc. L
Psychol. 1266 ('1985)("The'data;ofthis longitudinal study carried
out over five decades strongly indicate that there is 4'iset of
personality traits that are generalizabie across methods of
assessment and are stable throughout adulthood."). Seel generally,
David C.;Funder & Daniel J. Ozer, Behavior as a aFunction of the
Situation, 443J. Personality & Soc. Psyohol. 107
(1983)'[hereinafter Funder & 9z;rJ;,David Crump, How, Should-We
TEvfretei tl 6reat, Charalcter vdneOfrdt Pr~ve 'Cnut,5 .Colo.
L. 1Revy.! 282,2-8 4 (1987,)'¢)t socia gscience is by no means monolithic
in condemning trait theory."). ',

111. Darley, supra note 110; Davies,,supra note 107.

112. "[T]he evidence essentially shows that some people are-
indeed apt to actlthe sameway'whenever an aggressive opportunity
arises. lIfi!they are' re,,latively free todo'what they want ina a
givensit'uation, there4is a good chance that these individuals
will behave in the same manner on many occasions. They will try L
to hurt someone if-they have an underlying aggressive'
dispositjion,' I'or th-ey wll ,l'.notiattack a target if they,,lhave a non-'
aggressive peirsonality'." Leonard Berkowitz, Aggression: Its
Causes, Conseguences, and Control 128-29 (1993) (emphasis in
original). r

113. Alan'Bullock, lHitler and Stalin:, Parallel Lives 654 (1992).

114. See Teriee EL Fostdrlr, l-Rule 609(aY in the Civil Context: A
Recommendatihn -for, Refdrm,, 57'-,Fordham L.'Rev. 1, 33 (1988) ("TheL
function of'character traits is' exaggeprat'ed, whereas the function
of situational"'variancesd as pivotal ,factors influencing the
behavior of others is minilmized.") 'Robert G. Lawson,
Credibility and Character: ADifferent Look at an Interminable
Problem,, 50 NotrejkDame ,L. Rev. 758, 778'(1975) ("It is'
predictable, therefore, that when jurors receive information
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about prior criminal acts of an accused they impute to him a
dispositional quality and give inadequate attention to the
possibility of situationally oriented explanations for his
conduct."). Cf. Robert G. Spector, Rule 609: A Last Plea for Its
Withdrawal, 32 Okla. L. Rev. 334, 352-53 (1979) ("The jury, like
any individual, is incapable of segregating tevidence of prior
bad acts] to just one trait. It will inevitably use it to form a

complete picture of the [defendant]."). Commentators have also

L pointed out that research subjects also display a tendency to
judge character in a reductionist fashion, concentrating on one

or two salient personality traits and ignoring complexities. See
Mendez, supra note 107.

Perhaps the factor that most induces jurors to overestimate
the probative value of character evidence is what psychologists
-term the "halo effect." In the present context it might be more

aptly called the ,"devil's horns effectit." 4iThe term refers to the
propensity of people to judge others on the basis of one

r outstanding "good" or "bad" quality. This propensity may stem
L from a tendency to overestimate the unity of personality -- to

see others as consistent, simple beings whose behavior in a given
situatior -is readily predictable." This use of "implicit
personality theory" is questioned by Davies, supra note 107, at
528-29, on grounds articulated by Funder--7thit the social
perceptin research on which it is based was intended to 4how the
process- 'y, which social' judgments were made, but not the external

F validity of those social' judgments, and that "soc4ial perception
reseaarchirs have ttended ls!either to assume that perpponfalit y
asllsess'men Is are inaccurate, or to ignore the accuracy question
: a~logelthie r. " Dayi~es, s a note 107, at 529.

115. In one well-known experiment, for example,, subjects were
asked to form a judgment about whether a debater favored FidelL Castro. Even if told that the debater had no choice--that the
debate team advisor had,, instructed the debater whether or not, to
support C astro -the subjects would be more likely to attribute a
pro-Castro attitude t o the debater if the debate spoke in favor
of Castro than if dthe ebater spoke against Castro. See Edward
E. Jones, The Rocky Road Ifrom Acts to Dispositions, 34 Am.E Psychologist 2 107 (1,91;79) (,describing Castro experiments).

116. Funder & Ozer, sutra note 110; Davies, supra note 107.

L 117. See David C. Funder, Errors and Mistakes: Evaluating the
Accuracy of Social Judqement, 101 Psychol. Bull. 75, 75-77
(1987)[hereinafter Funder]. One researcher, who has a relatively

L optimistic view of the ability of humans to make judgments about
dispositions, has gone so far as to complain that:

Studies of error appear in the literature at a
prodigious rate, and are disproportionately likely to
be cited (Christensen-Szalanski & Beach,,1984) .
(p. 75) [T,]he current Zeitgeist emphasizes purported
flaws in human judgment to the extent that. it might
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well be "news" to assert that people can make global
judgments of personality with any accuracy at all." (p. L
83)-

See id.'

118. See,'Lempert & Saltzburg, supra note 32, at 162, (discussion
of prejudice in terms of regret matrix of jurors).

119. S. 6,,103d Congress, lst Session,',1993.

120. Fed. R. tXEvid. 403 gives the ,opponent of evidencea basis 'for
challenging it when none of the more specific exclusionary rules H
applies.* i It'Provides that fAlthough reievant, evidence may be
excluded,` if `its probati've 'value is substantially outweighed by
the daagerof iunfair rejudice,i confusion of the issues,, or
misleadiingtthejury, or by con' iVerations,'of, undue delay, waste
of time, ormneedless aresentation of cumulativeevidence.'

121. Sebe 1,37 PCong. Rec. E3503-02 (Extension of Remarks, Oct. 22,
1991) (statemnt of Repi'. Molinari) hereinaiter nari)ari ](referring
to Rule 40 possible basis fonr exclusio). Cof the

secti-by-seti nalysis of the bill [heteliy-Secatir on A~ys md nd thongrlessifonal -'R ecord. ptheaayi

applicabl 232to prbposed Fed. R. Evid. 413-iS 'is at 137 Cong. Rec.'

S 3I9,'I- IS[234 (Fibruaryt13 191) The l9l bi'j1's proose

Rules 413-415 are identical 'to the 1993 -billl'ls propdsed evidence ^'E
rules, and thI4. eponsorts of the 1991 bill overlap with those of

~~~~~~PI SiS 6I -1, ~ , X[R7setin- Ls ipail~thebi r9d bill.

122. The proposed rule would appl'y to evidence that the defendant H
Rules 413'ou 5,are ide al tfoederal child molestation I offense, any
other child~ lol estatipon offense invo1ving anal orlgenital of
contact, ' pfense lagainst would an to a nonconsensual sexfd
crime involving anal'or genital contact,-any offense that
involves deriving'sexual gratification -from the4'nfliction of
death, bodily injuryl, or physical'-pain on aAnother person, and any
attempt of conspiracy to engage in the above described conduct.
See S.6, § l12l1 '

123. For a comprehensive review of the provisions of rape shield H
statutes, s'ele Galvin, Shielding Rape Victims in the'State and
Federal Courts: A Proposal for the Second Decade,'70 Minn. L.
Rev. 763 (1 986).

In its'strongest form, rape shield legislation protects the
victim from disclosure of sexual history except in cases where
the evidenceI concerns other sexual acts" with the defendant [
himself, or where the evidence is necessary to show the source of L
semen or4inpury. See Fed. R.'Evid. 412. Even in these',
jurisdictionsF,"'I however, reception of other evidence will p
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sometimes be constitutionally required, as when the evidence
L suggests a motive to fabricate a charge of rape. See Olden v.

Kentucky, 488 U.S. 227 (1988) (unconstitutional to prevent
defendant from cross-examining accuser about fact that she lived
with R., when R. saw accuser disembarking from defendant's car
after alleged rape, and defense was based on claim that accuser
fabricated rape in order to protect relationship with R.);, State

v. Jalo, 27 Or. App. 845, 557 P.2d 1359 (lS76) ,(unconst'itutional
to exclude evidence of child'complainant's prior sexual conduct
when adult defendant claimed that she had falsely accused him
because he told her thathe was going toinform her parents of
her sexual conduct'with his son and others).

124. Studies indicate that rape is underreported. See Estrich,
-supra note, 80, at 9; ,Johnonahan & Laurens Walkner, Social
Frameworks: a NewUse of Social Sciencein Law, 73 Va. L. Rev.
559 (19873)'*,

125. See SectiSectioSection Analysis, supranote 120, at S 3241-
42.

126. "The character of the woman as to chastity is of
considerable probative value in judging the likelihood of

L consent*," John Henry Wigzore, Evidence §62 (3ded. 1940).
However, Wigmore also believed that, "The fact that a woman may-
have been guilty of illicit intercourse with one man is tooE slight and'uncertain an indicator to warrant the conclusion that

L she would probably be guilty with any other man who sought such
favors of her." Id. at §200.r
127. The "evolving mores have made extramarit fl sex normal"
argument has been made by numerous commentatori Eq., Evelyn
Sroufe, Evidence Admissibility of the VIctim's Past Sexual
Behavior Under Washinaton's Rape Evidence.Law -- Wash".'Rev. Code
4979.150, 52 Wash. L. Rev. 1011, 1032 (1976); If SheConsented
Once, She Consented'Again -- A Legal Fallacy in Forcible Rape

L Cases, 10 Val. U. L. Rev. 127, 138 (1976); Lisa Van Amburg and'
Suzanne Rechtin, Rape, Evidence Reform in Missouri: A Remedy for
the'Adverse Impact of Evidentiary'Rules on Rape Victims, 22 St.
Louis U. L.J. 367, 385 (1978); Vivian Berger, Man's Trial.
Woman's Tribulation:, Rage Cases in the ¢cst rm, 77 Colum. L.
Rev. 1, 56 (1977).- ,

128. The claim that prior consent is relevant to whether
subsequent consent was given to another man isusually rejected

fl out of handby authors defending rapeshield laws. "one can
L presume that a woman will freely choose her partners, picking

some and rejecting others, in line with highly personal standards'
not susceptible of generalization." Berger, supra note,126, at
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56. The fact remains, however, that if the question is whether X
and Y had consensual sex on a certain date, it would be relevant,
to know that they have often done so with others, just as ;similark
information would'be relevant to 'analogous inquiries such as
whether they went'fishing with'each other on a certain date, ort
went to church together, or played cards. Whether the evidenceji!, J
in the context of a rape trial, cuts both ways is a different
question, as is the danger thatbthejury will overvalue the
evidence. !

129. Althoutgh Ithe hypothesis pinthe text cannot be proved valid&¢l
with available data, and raises several difficult methodological
*problems, it is consistent with the data. Two studies'indicate
thatico'llejel .rlape victims' ,ha've6,more l(voluntary) parttnersi than
-non-victims,+ut thiis-ay e IbecauseIof increasedipost-rape Ir
sexual acitivit (which' ,wevthn n unlikely) or merely, because: a LJ
larger number of diateis leadsi to a larger chance of encountering a
rapist, rather than because unselective women are more vulnerable7
on any single social encounter. See Philip Belcastro,'A
Comparison of Latent Sexual Behavidr.Patterns Between Raged and"
Never Raped Females, 7 Victimology: Int'l J. 224 225-26. (1982).
(raped 'students had more partnerrs and were more likely to have
had heterosexual coitus on their first.'date)j; Mary P.' Koss,'The
Hidden Rabe Victim: Personalitv. Attitutdinhal, .aind Situational.
Characte'risVti'bsll Psycholl. Women7nQ.l93 0i3 -21o2 (11985) , '
("acknowledge rape, victi r r s I tly more liberal L

seua Values, a agreatr nlbro euapatners ta

24nvti a esp 2 5 (92 ( n o ltve

(Wass 4~itnljl ~D.C1, IU.S s~~Dept ~o~l Jusltiae 2i59li (urblanI,! 274 .

(Y~ ~~~r E1ct thDb elWl ual'te ( J X; 4 M tl0[r|.ll j80 r)~~ r19)

lris'lolBrea pf1J e :li~4ld:#austice Statisti6s'' Recidivism of

131. For scholars who have arguedfor a longer follow-up period,
see Joseph J. Romero and Linda g. WilJiams, Recidivism Amonae
Convicted Sex lOffenders: 'sA 10-Year Fol'lowup Studyl, 491(1) Fed.
Probarione 58,,63 (1985)(number of sex offend'ers rearested for a
sex offensetf4 F1years after 'thei~r rel'ease t' froim pxisl6n 'equals the
number of sex iofifenders rearrested for ta sex off~ense within the LJ
firsti lyeasr ofr llth~e followx-up pstudy;' the authors co~icluded that "5
years 'ct isinimal as an effective E ffollo'w-up) perodwhen

4 ~~~~~~~~~~F1



r investigating recidivism among sex offenders."); Lita Furby, et.
al., Sex Offender Recidivism: A Review, 105 Psychol. Bull. 3, 27
(1989)(recommending follow-up periods of "at least a decade.");

R.G. Broadhurst and R.A. Maller; The Recidivism of Sex Offenders
L in the Western Australian Prison Population, 32(1l) Brit. J.

Criminology 54, 72 (1992); David Finkelhor, A Sourcebook for
Child Sex Abuse, 89, 134-141 (Finkelhor ed. 1986).

L 132. Furby et al., supra note 130, at 22. See also Finkelhor,
supra note 130, at 134. For an example of a study showing a

higher recidivism rate, see Marnie E. Rice et al., Sexual
Recidivism Amgon Child Molesters Released From A Maximum Security
Psychiatric Institution, 59(3) 3. Consulting & Clinical Psychol.

m 381 (1991) (This study tracked extrafamilial child molesters
incarcerated in a maximum security psychiatric institution for an
average 6.3 year follow-up period; 31% of the subjects were
convicted of a new sex offense'. However, the-authors noted that

the nature of their subjects, maximum security inmates, may have
inflated'their recidivism results). In their comprehensive
review of sex, offender recidivism 'studies, Furby et al. noted
that '"The differences in recdidivism across these studies is truly

remarkable; clearly by stelect'ively contemplating the various
studies, one can conclude any thing one wants."' tFurby' supra
note 1,29, at 27 (citation omitted).

133!. See.l eL..e , A. Nicholas Groth, Robert E. Longo and J. Bradley
McFadin, Undetected Recidivism 'a-gLRapists and Child Molesters,

L 28(3) Crime & Delinq. 450 (1982),(anonymous questionnaire given to
convicted and incarcerated'rapists and child molesters; on'
average, the subjects indicated they committed two-to-five times
as many sex crimes for which they were not' apprehended);
Finkelhor, supra note 130, at 13'2 (in analyzing ten studies of
child molestation recidivism, the authors noted that these
studies-"probably gavely under:state the amount of subsequent
offending comitte'd by the men who were studied. The

L inves6t'ig'atonrs routinelyllused as their criteria of recidivism
subsqUeW t olfwenses' that came to the attention of the

7 authorities .) (emphasis in the 'original); Judith V. Becker and
Joh A. Hunter, Jr., Evaluation of Treatment Outcome for Adult
Perpetrators df Chil d Seual` Abuse Just. &Behav.
74 82 (1992) ("undetected crime is qite extensive-among sex
offenders ~and j., . . aficial data may reveal only a ismail
percentage jof the total sexual offenses committed.").

134. Furby, supra note 130, at 27 (no'more than 10% of sexEL offenses` .are reported)..

135. "'tThe differernces,' in recidivism across these studies is
truly reiarkable1; clearly'by selectively contemplating the
various ptudies, one can conclude anything one wants.' Furby,
supra note 130, at 27 (citation omitted).
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136. Section-by-section Analysis, supra note 120, at S3240
(analysis applicable to predecessor bill, introduced in 1991, iK
with same evidence provisions as 1993 bill).

137. Of,.these threefactors, only similarity is regularly
recognized in the case lawas a basis for admission of other ,
crimes evidence. If, the acts are sufficiently similar, then they
may be'admiltted aIs sowing modus loperandi' , plan, or "!commono I
scheme" See's prda text accompanying notes'39-41, and 49-70.,

138. I1f onea,;I,&ssumes #hat ~Ithe- base ~rate of false accusations i
consent 4feie-cases e owi thn a case oan be made o

treating ~~he~ differently~. especially when there are ~mu ltiple
accusations. 'a' is,,line of reasoningrequires an a prlori,,
judgment aboutk the ,likeliLhood9f falsity -- but this'srtof L.
judgment ,isclrF ainllyf not lrunprecedene ince law, andis
simply th i ae rse ,ide s o' ,thea,,parior'iju dent, (dthat women

lie) on~~~wh~.chH$ ~he corrokorto eu etws~ lonce b1se. 1 ee 7 L
Wigi§ 9ChadbounRevision1978) ing
corrboaC a~rqireme, .H~eetearue~ nyapistol
co sn~~nijcardses i r ~n ai~fra ssmt tha
the raeo J akn t~sietfcto s.weinsxa
of fense ani nosealofne.

139. See Ienmpert Sa6ltzburg, supra note 32,, at 217 (suggesting
that value f oher cim evidend iB undermined by danger that
defendant was odntif'iedbcas he V4as oneL of the "Usual
suspects" frthat tye ofcime).

14O.See Susan jEstrich, 95 Yale L.J. 1087, 1088:'"Late that night,
I sat1 ii the ePlice66 IHeadquarters looking at mug shots .... They 'had,
four or al how' me; being 'really shoWn' a mug shot
means, xcl hat dees ttorneys,, are afraid 'it means." Seeg
also Lepr,&~ 1al zbu ,~u~ no, e'3 32, At 172'-73 (exce'rpj:~t_,from'
Buckout, Ey es Tetimony, 231 Sc c ientific Acerican 2 3 r3 1 -
(1974) (scribe LPPic practice that may interfere" with
accurate idenr t1 fiqation). r
141. See e.g , e' El'izabeth Lftus , Eyewitness Testimony 142-4'4(1979) (unconscWusl'i trasflerence c~an cause witness[,to identi fy
suspect b aeause witriesssla wsuspect,, or photo of suspect, ,in .
context othezr~a~iii) lt sh, Crss-RacialEhi
Eyewitnelss Ider2 1acton: A Field Study, 18 Applied Soc._
Psychol.. 2972fy, 9l, -d8 98l8) (difficulty of cross-racial
identiflcat in)f; Loftus &'Loftusi, Some Factsiabout "Weapon'l , ,
Focus." 11IL. Hum.i eI v.55, 61-62 (1987) ("weapon focus" often
interfores w i .,capacity). See generallv Elizabeth,
LOftus EyI' TItns Tes imny i(9 79) (des cr~ibin ths ndother
problem [with e(~~sidsentf ication).

Li
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142.See e.g., Cutler, Penrod & Stuve, Juror Decision Making- in

L, Eyewitness Identification Cases, 12 Law & Hum. Behav. 41, 54

(1988); Wells, How Adequate is Human Intuition for Judging

Eyewitness Testimony, in Eyewitness Testimony: PsychologicalL Perspectives, 271-72 (1984).

143. See Loftus, supra note 141, at 273.

144. The distinction between this type of case and that presented

V ' by crimes that are subject to the character evidence rule rests

partially upon our a priori judgments about the likelihood of

false accusations. 'We believe that false accusations of date

rape are quite rare, and therefore that multiple accusations are

L strongly corroborativ'e of each other. Admittedly, this belief
rests upon a generalized judgment',about social fact that cannot
be proven conclusively with scientific evidence. Cf. Patricia
Frazier and Eugene Borgida, Juror Common Understanding and the

Adm'issibility of Raie Trauma Syndrome Evidence in Court, 12 Law

and Hum. Behavior 106-07 (1988)(as sessing sparse data about false

rape reports, and concluding either that the rate of false
L reports is the same or is less frequent than for other categories

of crime). Of course, lawmakers must often make choices without

waiting for social science, and we believe that we are justified

L. in, following our own inductions in the absence of contrary
scientific evidence.

Li 145.Harry Kalven andHans Zeisel, The American Jury 253 (1966).
Lhereinafter Kalven and Zeisel].

K 146.Id.1

147.Kalven and Zeisel supra note 144, at 249-54.

148.Dale A. Nance, The Best Evidence Principle, 73 Iowa L. Rev.
227 (1988).

7 149. Nance, supra note 147, at 294.

150. Estimates of an experienced sex-crime investigator place the
cost of a semen/DNA test at $400 to $800. Telephone interview
with Sergeant Martinson, Sex-Crimes Unit, Minneapolis Police
Department, Minneapolis, MN (May 20, 1993). See also Comment,
Trial by Certainty: Implications of Genetic "DNA Fingerprints,"
39 Emory L. R. 309, 3xx n.95 (1990)($200 per sample, with samples
needed from'victim, suspect, and crime scene); Note, The
Admissibility of DNA Typing: A New Methodoloay, 79 Geo. L. J. 313
(1990)(private labs charge $325-$490 for DNA tests and $750-
$1000 for a day of expert testimony about tests).
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151.In some cases the prosecution may be able to offer rape
trauma syndrome evidence, but its utility'is problematic. -See'
generally State v. Black, 109 Wash. 2d 336, 745 P.2d 12 (1987); K
State v. Saldana, 324 N.W.2d 227 (Minn. 1982). First, while it
tells us about differences between victims who report that they
have been raped 'and nonvictims who report that they have not been
raped, it tells us nothing about theI'characteristics' of L
nonvictims who report that they were raped. ,A complainant who
falsely repor that she was raped after asexual a I t might spow
t'he'same yptmoftraiumal that agnine victim s;howsp v we7simply' don't khow, because suc complailnants [have not-been'~ (and'

152.h a'e p +l intobte f" ad"' ra+"'+ '' " > 14|9

piferhapsennoti be) c ie Second, treceiving rape auma
sycdcomep tstiAmgnye raises 68. of farness because,1 u
tie" Jdefense is allowed of rdanIIJ apive i n iatioanc oftr

on same base excluded; ourt state 'Atitthton omn was

te victim' s 4 private"''' lie'jL, the, dfne omll ak the abilit
to help -v -edenc e that ItheVi d ot ddr nromtrape
trauuma K
152. Se tre a d ra note 7 nd acdcompanyvig text.

153. tranefes bdefunan in o selorids tha reason that in
consent diving ca r eskinerity i-hnold inricsue, svideneo ad s ud
is not a',sts umant they would deci deC
differenitl hife e ca seh b a stranger rape alibs i defensera
case lSee has' note, 4.Inom here wouldbe, no
citioel beauee).vdence o simil
modus would be admissible 'in ne.nt dense cases under some
rubric such as plan, common schem, o"pattern."1 See, supra 'ttxt
accompanying notes 44 and 68.

LJ

154. Lovely v. United States, 169 F.2d 386, 390 (4th Cir.
1948) (Parker, 3.) (defendcant accused of rape of acquaintance after
driving heir to rem'otelparlt of federal base; rape 15 d-ays earlier
on same base'excluded; court states that fact that one woman was
raped had no tendency to prove that another woman did not
consent); Brown V. State, 459 N.E. 2d 376, 378-379 (Ind.
1984) (defendant met victim in gas station;, drove her to cornfield
where he threatened, raped and beat victim; two other victims
testified to rapes by defendant 'in secluded areas after getting
or giving him rides in ,vehicle; -held, ~receiving evidence wasK
reversible error; court states tha fac taonwman was raped
had no tendency to prove'that another woman did not consent,,
citing Lovely case); United States v. Gble, 27 M.J. 298
(C.1. A-: 1988) , affd 3 3 Nj.J. 1 8 0 -(C.1M. A. 1 I9 91) (reversible' error
to0 admit ev'idencp of prior sexual assault in`Lcon1s'ent-defense rape
case; courtsae that fact that one w~oman was sexally

assaulted as, no tendency to prove another' did ntcnet
citing Lovely, case).
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155. See Estrich, supra note 80, at 17-20.

7156. See sunra note 137 (describing corroboration rule applicable
in some jurisdictions).

157. 3A Wigmore, supra note 15, at § 924a at 736.

158. Estrich, supra note 80, at 54.

-159. Estrich, supra note 80, at 29-30 (describing cases such as
Brown v. State, 127 Wis. 193, 106 N.W. 536 (1906), which held,
in a case involving neighbors who had known each other all their
lives, that screaming, pushing and saying "let me go" was not
enough to satisfy the utmost resistance requirement, even if
defendant grabbed victim, tripped her, covered her mouth with his
hand and told her to shut up). Estrich also asserts that the
"utmost resistance" requirement was applied unevenly, a view that
is related to her view, supra note 80, at 25, that acquaintance
rape is just as frightening as stranger rape. "[O~ne is hard
pressed to find a conviction of a stranger, let alone a black
stranger, who jumped from the bushes and attacked a virtuous
white woman, reversed for lack of resistance, even though the
woman reacted exactly as did the women in [acquaintance rape
cases.:" Estrich, supra note 80, at 32-37. Otihir-sources have
argued that conscious or unconscious racism lies behind the
strong differences in the treatment of acquaintance and stranger
rape, on grounds that stranger rape more often involves a black
man and white woman than does acquaintance rape; but this
argument has not been accompanied by any showing that the common
law of rape differed in jurisdictions, such as Englland, that
lacked substantial racial minorities.
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READING GAOL REVISITED: ADMISSION OF UNCHARGED 0
MISCONDUCT EVIDENCE IN SEX OFFENDER CASES1

LI C>~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L

By Thomas J. Reed, SS# 348-32-5634
Assoc. Dean & Prof. of LawLo Widener University School of Law
Delaware Campus

In Reading Gaol by Reading Town

There is a pit of shame,

And in it lies a wretched man

Eaten by teeth of flame.

Oscar Wilde, The Ballad of Reading Gaol

E I. INTRODUCTION.

L In 1894, Oscar Wilde commenced a criminal libel

prosecution against the Marquis of Queensberry. The

Marquis' son, Alfred Douglas, was sexually involved with

Wilde. The Marquis threatened to make a public scandal of

his son's affair, unless he broke off with Wilde. When

Alfred refused to give up Wilde, the Marquis left a post

7 card in the Albermarle Club addressed to "Oscar Wilde posing

as a sondomite (sic)." 2 Wilde's criminal prosecution blew

up in his face when Sir Edward Carson, Queensberry's defense

C counsel, cross examined Wilde on his prior deviant sexual

L activities with young, handsome men such as Alfred

L Douglas.3 Wilde's counsel withdrew the case during

Carson's opening statement for the defense, knowing that

Carson would put Wilde's former lovers on the stand.4
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Queensberry turned the case over to the public

prosecutor who indicted Wilde for sodomy. Wilde was X

convicted and sentenced to two years at hard labor in

Reading Gaol, leading Wilde to produce The Ballad ̀of Reading

Gaol, a thinly disguised autobiographical poem which may F
have been his masterpiece.5

Oscar Wilde was tripped up by an exception to the A

character evidence rule that permitted proof of Wilde's 7
prior sexual misconduct to prove his predisposition to

engage in sodomy. The character evidence rule forbids the

prosecution from proving a criminal defendant's bad

character. However, exceptions exist which may be used to

prove the defendant's bad moral character. One of those 7
exceptions allows the prosecution to prove an accused sex

offender's propensity for committing uncharged sexual C

misconduct. When the state prosecutes someone for a sex

offense, the specter of the defendant's uncharged sexual

misconduct haunts the trial process, as it did the Oscar 7

Wilde trial. The person accused of a sex offense must

expect that any deviant sexual history will be put into H
evidence by proof of similar uncharged sexual misconduct.

The jury will convict the defendant on the basis of F
predisposition to commit sex crimes. 7

The American form of criminal prosecution is

accusative, not inquisitorial.6 Since the defendant is

2
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presumed innocent, the defendant will be tried for

L committing a specific act, not for the defendant's general

predisposition to do wrong. 7 The courts have fashioned the

character evidence rule that bars the prosecution from

C provingthe defendant's predisposition to do wrong.8 The

courts admit that the trier of fact can reason from proof

that the defendant committed one or more similar acts to a

conclusion that the defendant is predisposed to commit those

same acts.9 The trier of fact can then deduce from the

defendant's proven general predisposition to commit a

certain kind of criminal act that the defendant committed

the act charged in the indictment.10 The courts assert

that even if the defendant's commission of similar acts is

L relevant to proving the defendant committed the act charged

7 in the indictment, the probative value of such evidence is

L substantially outweighed by prejudice to the accused.1 1

[ The courts are apparently committed to the established

method of criminal prosecutions because they perceive that

the accusative system of criminal justice is part of the

collective moral fabric of the United States. 12 No other

type of criminal prosecution is acceptable as a model of a

L fair trial.

Perhaps the courts are not as committed to the

K accusative system of criminal justice as they think.

In fact, the courts may be permitting inquisitorial

3

L
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prosecutions while they speak the rhetoric of the accusative

system. It may be more important to examine what the courts

do with uncharged misconduct evidence than to examine the

verbal formulae the courts employ to describe what they do.

This article analyzes only one type of criminal fl
prosecution: sex offenses. The courts are willing to allow

the prosecution to prove the defendant's predisposition to

commit sex crimes by proof of specific acts of uncharged

sexual misconduct.13 The trier of fact is free to reason

from proof of one or more similar acts committed by the

defendant to the conclusion that the defendant is

predisposed to commit sex crimes. Then, the defendant may

be found guilty based, in part, upon prior uncharged sexual

misconduct. While this system is not unique to sex crime

prosecutions, all the issues surrounding admission of

uncharged misconduct in criminal prosecutions are raised in

the most sharply defined manner in sex offender cases.

Since 1988, the moral issues raised by proof of ,

uncharged sexual misconduct in sex offender cases have been

openly discussed by the Supreme Courts of Delaware, Indiana

and Rhode Island. In each state, a sex offender was

convicted in part on evidence of uncharged sexual misconduct

that proved the sex offender's propensity to commit such

misconduct. These defendants were in the same situation as

Oscar Wilde was in 1894. Delaware and Indiana chose to L

4
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reject a specific exception that admitted uncharged sexual

misconduct in sex offender cases to prove the defendant's

lustful disposition or predisposition to commit sex crimes.

Rhode Island chose to keep that exception. In each case,

however, the court chose to set down guidelines for

admission of uncharged sexual-misconduct in sex offender

cases. There is little practical difference in the outcome

in each of the three decisions. Uncharged sexual

misconduct will be admitted in sex offender cases, given the

right conditions showing relevance and probative value.

II. PROFILE OF THREE SEX OFFENDER CASES.

A. DELAWARE.

KCharles R. Getz was arrested for allegedly raping his

eleven year old daughter. He was tried in Superior Court,

Kent County, Delaware. Delaware had adopted the 1973

edition of the Uniform Rules of Evidence in 1980. The State

offered two uncharged sexual misconduct incidents between

Getz and his daughter to prove Getz' motive, intent, plan

and as "proof of sexual interest in his daughter"1 4 under

Rule 404(b) Delaware Rules of Evidence. Pre-1980 Delaware

case law contained no reported opinions supporting admission

of similar sexual misconduct to show the defendant's

predisposition to commit sex crimes.

The State called Dr. Kuhn, a physician who-had examined

Getz' daughter about 10 days after the incident for which he

5
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s'stood trial. Kuhn's medical history notes included the

child's story of the two similar episodes of sexual activity

with her father.> The'physician was allowed to put the

medical >history record'into ev'idencd.15 Next, Getz'

daughter, the-victim, took the stand and testified to three

different episodes of incest or child molesting-with her

father.16 Getz claimed he had been "set up" by his ex

wife so she could obtain a divorce from him on misconduct

grounds to-protect her' right to remain in the United States.

The jury did'not believe Getz and found him guilty.' He drew

a mandatory life sentence for first degree rape.'
7 Getz

appealed his conviction on the ground that the admission of

uncharged sexual misconduct under Rule 404(b) was improper.

The Delaware Supreme Court wrestled with Getz' case.

Getz was not charged with a crime requiring proof of

specific intent. Mens rea was established by'the facts of

partial intercourse. Getz raised no defense based on lack

of intent, such as insanity. If Getz had a plan to molest

his daughter, it was irrelevant because any-criminal plan to

seduce his daughter proved no more than mens rea, which was

already established by the fact'of the assault. The State

-did not'have to prove Getz' guilty knowledge, and Getz did

not claim he touched his daughter accidentally or-by

mistake. If mens rea was not at issue, Getz' motive for

engaging in sexual conduct with his daughter was also
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irrelevant. Getz' identity as the perpetrator of whatever

L happened was not an issue. The two earlier child molesting

incidents were too remote to be partof the same criminal

L. act which led to his arrest. The only logical purpose for

L proving these two uncharged instances of misconduct was to

show the jury that Getz habitually satisfied his sexual

l; desires by molesting his daughter.

The court disposed of the State's unsupported claim

that it could offer this evidence as anticipatory

impeachment. After examiningthe commentators' views on

Rule 404(b) of the Uniform Rules of Evidence, the Court

determined that a majority of jurisdictions considered Rule

404(b) an inclusionary rule admitting specific instances of

uncharged misconduct to prove any relevant,,issue other than

7 the accused's bad character.18 Although the Court held

that Rule 404(b) was not to be used as a laundry list of

L exceptions to the character evidence rule, the balance of

its opinion examined the State's evidence of uncharged

L misconduct on its "fit" with the laundry list, and found it

-deficient.

The court found that other states admitted uncharged

sexual misconduct in sex offender cases in two ways: by

matching the offer of proof to the examples listed in Rule

L404(b), 9 or by using a special exception known asthe

L. "lustful disposition or sexual propensity exception".20

7

Lfrll
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However, the court incorrectly equated the "lustful

disposition" exception- with the "motive" example listed in

Rule-404(b),-although Getz' habitual sexual misconduct with

his daughter was circumstantial proof his predisposition to

commit the crime charged in the indictment.

The court correctly held that Getz' motive was

irrelevant to the charge at hand. Readers were'assured that

Delaware did not recognize a "lustful disposition" exception

to the character evidence rule.
2 1 The court also held

that the two prior episodes of fondling and incest were K
irrelevant to prove a plan or design to commit-sexual

misconduct, because the uncharged misconduct would only C

prove-Getz' plan to satisfy his sexual desire by using his

daughter, which would only establish his intent, and intent L
was not an issue.2 2 The Supreme Court reversed Charles

Getz' conviction.

The court then set forth six specific standards to be

followed-by trial judges in evaluating uncharged misconduct r

evidence, and mandated a limiting instruction which-the

trial court would be required to use in future cases.
2 3

Getz' habitual criminal sexual behavior was the real

issue. If a person who has engaged in sexual misconduct in L

the past is more likely to commit the same kind of- C

prohibited act than someone who has never done so, given the

same circumstances, then proof of similar sexual misconduct

8

LI
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tends to corroborate the victim's version of the crime

,charged in the indictment because it proved habitual

r criminal behavior or recidivism. Proof of recidivism is

circumstantial proof of guilt.24 However, the Delaware

L Supreme Court did not recognize this relationship, which

would have been the "corroboration" version of the lustful

disposition rule that it rejected.

B. INDIANA.

Until the fall of 1992, Indiana permitted proof that

7 the defendant had committed similar sexual misconduct to

show that the defendant had a "depraved sexual instinct"25

L that predisposed the defendant to commit the crimecharged.

Indiana admitted similar sexual misconduct evidenceathat

L occurred before26 and after27 the crime charged in the

i indictment to show depraved sexual instinct in statutory

rape, 28 sodomy,29 indecent liberties, 30 incest3 l and

[child molesting32 prosecutions. The type of sexual

misconduct did not have to match the incident inthe

indictment. For example, in Grey v. State,33 the

defendant gave astatement to the police confessing to a

rape, an earlier child molesting incident with a small

child, and an indecent exposure incident occurring several

years before the date the defendant was arrested for rape.

The court approved of admission of the child molesting and

L - indecent exposure incidents in defendant's rape trialto

K 9
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prove his lustful disposition.

Lapse of time between incidents of sexual misconduct

did not exclude evidence'of stale sexual misconduct. The

court also allowed the'state to prove the defendant molested

three other children ten to'twenty years before trial,

because the court believed the prior incident showed the

defendant's-depraved sexual instinct at'the time of the K
commission of the incident alleged in the indictment.

34

These situations show that sexual misconduct evidence

admitted under the Indiana depraved sexual instinct- X

exception to the character evidence rule was seldom

restrained-by analysis of the probative value of the D
uncharged sexual misconduct weighed against prejudice to the F

defendant.,35

However, in two 1987 rape cases, the Indiana Supreme K

Court overturned convictions because the trial court-

erroneously admitted evidence of other rapes. In Lehiy v. 7
State3 6 and in Reichard v. State, 37 the court held that

the State was not permitted to prove the defendant's

depraved sexual instinct in rape cases because the elements K

of- rape'did not require proof of satisfaction of unnatural

sexual desires. The court limited admission of uncharged [
sexual misconduct in rape cases to similar sexual activity K

proving'pian,- design, modus operandi and the like, because

depraved sexual-instinct is irrelevant to any issue in a L

10
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forcible rape case.38

In 1992, Indiana abolished-the depraved sexual instinct

exception to the character evidence rule, Donald Lannan of

South Bendwas indicted for molestinghis fourteen year old

female cousin, V.E. On the night of June.17, 1989, V.E. was

staying at her grandmother's house. She shared a room with

her female cousin, T.W. According to V.E., Lannancame into

the bedroom shared by the two females and asked T.W. "to

mess around with him". When T.W. refused, Lannan then

removed V.E.'s pants and had conventional intercourse with

her. 39

V.E.,testified to three additional incidents, of sexual

intercourse with Lannan after June 17.40 V.E. also

related that in the summer of 1988, she and T.W. hadbeen

riding with Lannan in his truck when Lannanstopped the

truck and began fondling both of the females.41 T.W. also

testified against Lannan. After reciting the events of June

17, describing how Lannan had fondled her and tried to

inveigle her into having sexual intercourse with him before

attacking V.E., T.W. also described the.fondling incident in

the summer of 1988.42 All four incidents of earlier and

later misconduct with V.E. or T.W. were admitted to show

Lannan's depraved sexual instincts. He was convicted and

,appealed on the ground that evidence of other child.,

molesting incidents should-have been excluded. The Indiana

r~~~~~~~~~~~~~~~~~~~~~~ 11
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Court of Appeals affirmed4 3 and the Indiana Supreme

granted his petition for transfer.4 4 K
The defendant asked the Indiana Supreme Court to do

away with the depraved sexual instinct rule-and to adopt

Uniform or Federal Rule of Evidence 404(b) as the sole

standard for admission of-uncharged misconduct-evidence in

criminal prosecutions.4 5 K
The defendant argued that the depraved sexual instinct

rule was based on two principles: the alleged higher L
recidivism rate of sex offenders and the need to bolster or 7
corroborate the testimony of the complaining witness by

showing-other instances of similar conduct by the _

defendant.4 6 The Supreme Court acknowledged that more

than twenty jurisdictions followed some version of the E
lustful disposition rule, and others stretched the common K
scheme or plan exception to the character evidence rule in

sex offender cases in order to admit uncharged,'

misconduct.4 7 It acknowledged that the rationale for K
allowing greater latitude in sex offender cases was in part

based on the court's concern for the victim, not the' V
accused, and represented-an attempt to "level the playing

field"in sex crime prosecutions to protect the victim and to L
ensure more convictions.4 8 However, the court said these

concerns were insuffic~ient-to justify the depraved sexual

instinct exception to the character evidence rule. ^

12 fl
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The court agreed that studies of sex offender

recidivism rates contradicted each other. It admitted that

sex offenders may have a much higher recidivism rate than

other offenders. 4 9 It agreed that juries might not,,

I believe child molesting victims' accusations against the

defendant because the charges were incredible, 5 0 but

stated that these policy'reasons were insufficient to

support a specific exception for uncharged misconduct

evidence in sex crimes. 5 1 The court criticized the

depraved sexual instinct rule because it allowed.thez

prosecution to put in uncharged misconduct evidence without

notice to the defendant, even when the uncharged misconduct

occurred many years before the crime charged in the

L indictment. The court then held that itwould adopt Rule

L 404(b) of the Federal Rules of Evidence as the standard for

admitting uncharged misconduct evidence in Indiana.52

Turning to Rule 404(b), the court insisted that

unchargedsexual misconduct evidence was admissible under

Rule 404(b) when the evidence tended to prove a common

scheme or plan to commit sex crimes, 5 3 or, as part of the
L

res gestae, such as the attempt to assault T.W., 5 4 or to

L prove identity of the accused or absence of mistake or

L surprise.55

.The court then held that the new rule applied to

L Lannan's case would have, resulted in admission of T..W.'s

13
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testimony about Lannan's improper advances on June 17, but

would have excluded evidence of the 1988 incident.- However, F
the case against Lannan'was one of overwhelming guilt, and

the admission of the 1988 episode was harmless"error. It

affirmed Lannan's conviction.56

- The court apparently wanted to reassure'the public that

uncharged sexual misconduct would still be avai'lable to the

prosecution when the prosecutor-could concoct a theory of

relevance that' did-not involve depraved sexual 'instincts.

Howeverithe court could not have rejected admission-of the

1988 incident by a probative value versus prejudice

analysis, since the 1988 incident did demonstrate the'

defendant was predisposed to sexual misconduct with V.E. and

T.W.

C., RHODE ISLAND. F
Rhode Island also admitted uncharged sexual-misconduct

to prove the defendant's lustful disposition under the

lustful disposition exception to the character evidence

rule.57 In'1992, Rhode Island dealt with a challenge to

its lustful disposition rule very similar to that raised in L

Getz and Lannan. James M. Tobin, Jr. of Providence was

charged with second degree-sexual assault allegedly "

committed against defendant's niece "Jill". In May, ̀ 1984,

when "Jill" was 13, she spent a night in defendant's home

while her parents were moving-into a new house. The

14 F
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defendant cornered her in the kitchen and placed his hand on

L her vagina and put her hand on his penis. "Jill" did not

* inform her-parents nor did she notify any authorities about

L this incident. At trial, "Jill" testified to three earlier

I incidents and one later incident of uncharged sexual

misconduct with the defendant. On Christmas Eve, 1981,

fl the Tobin family was gathered at her grandmother's house in

Johnston. The defendant cornered "Jill" on the staircase,

pulled down her pants and placed his hand on her vagina and

L inserted his index finger in her. Earlier that day, her

uncle fondled her while he held her on her knee. In 1976,

when "Jill" was only six years old, the defendant-and his

son allegedly stripped her and the defendant forced his son

L to have conventional intercourse with her. "Jill" did not

7 inform her parents nor did she notify any authorities about

any of these incident when they occurred.

The later incident occurred on Christmas Day, 1985.

The defendant and his son were visiting her family. The

L defendant and his son untied her dress and pinched her

buttocks several times in the presence of other family

members, who considered the actions "horseplay". All of

L these uncharged incidents were offered to prove defendant's

lewd disposition towards "Jill" and were objected to at

trial.58

Tobin was convicted on two counts of sexual assault,

7 ~~~~~~~~~~~~15
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and he appealed,. His counsel argued that Rhode Island

should followDelaware's example, and reject the lustful L
disposition rule, because Rhode IslandRule of Evidence

404(b) makes ,no reference to any lustful disposition

exception to the character evidence rule. TheRhode Island C

Supreme Court found,,however,, thatthere was much support

for a specific exception for-evidence of lustful-,disposition 0

in sex offender cases in those states that had adopted the

Uniform Rules. The lustful disposition exception existed L

outside the structure of Rule 404.59

Although the Rhode Island Supreme Court referred to

JusticeWalsh's well-crafted Getz opinion, it declined to I

follow Delaware's lead. Carefully setting out the

procedural safeguards that it had applied in an earlier

decision, the court declined-to rule that the lustful K

disposition rule had been abolished by adoption ofRule

404.601. Persons charged with sex offenses-in Rhodeiisland Li

would have to expect that-similar, deviant sexual. misconduct

would be openly admitted to show the defendant's lustful L

disposition, or propensity to commit sex offenses-of that
1L

kind.,

D.. ANALYSIS. [
None of the three decisions discussed above faced up to

the moral and social implications of similar uncharged

'sexual misconduct:,evidence in sex offender cases. A 5

16



LUST92-1.DOCL.
structural analysis of the character evidence rule and its

El policy objectives does not begin to meet the real issues

raised by similar misconduct evidence.

For example, the three decisions assumed that prior

criminal history was relevant to prooftof a particular

criminal act charged in theindictment, but did not

articulate a reason why relevant evidence leading to

conviction ought to be suppressed in sex offender

prosecutions. The three defendants may have been habitual

sex offenders. For example, Getz twice tried to commit

rape on or to molest his daughter before the offense with

'I which he was charged tendedto prove that he was a

pedophile.61 Lannan's prior attempts to molest V.E. and

T.W. before they reached puberty also tend to establish that

Lannan was a pedophile. Tobin's sexual activities with

"Jill" over a nine year period from age 6 to 13 indicates

that Tobin had the same mental disorder. Police officers and

social scientists may have taken action to arrest or to

treat these offenders based on these uncharged episodes of

pedophilia.

Pedophilia is no excuse for criminal behavior connected

with the objects of the mental disorder. However, the

diagnostic criteria for the disorder suggest that there is a

L medical and psychological basis for inferring that a person

who has a history of repeated uncharged sexual-misconduct

7 17
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misconduct'with'children will commit the act again.

Assuming that the prosecution can prove that the defendant

in a sex offense involving children is a pedophiliac, it is

rational to infer that the defendant committed the act

charged in the indictment.' It is also highly likely'that a V

child's accusations/'that an'adult committed pedophil'ia on C

the''child is not made up. Such proof corroborates the

accuser. '

It 'is difficult to describe and to analyze the-''

torturous history of the law of uncharged sexual misconduct L

evidence. Before the widespread adoption of the"Uniform m

Rules of Evidence,' the courts were unable to provide a

convincing reason either to admit or to exclude evidence of L

similar uncharged misconduct in sex offender cases. Since

the advent of the Uniform Rules of Evidence,'the courts have K
no better rationale for admitting or excluding uncharged 7

sexual"misconduct evidence.' Uniform Rule 404(a) was drafted L

to' exclude proof of the 'defendant's character for the

purpose of showing that the defendant acted in accordance

with'that character. Rule 404(a) provides for three L

specific exceptions-to the general rule. Rule'404(b), which

is a stand-alone rule, authorizes admission of uncharged

misconduct to prove any issue other than the defendant's

character. Rule 406, which authorizes proof of habi't"or

routine practice does not define habit, nor does it detail

18 K
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the conditions of admission of habitual behavior.

Recidivism, or habitual criminal conduct is the primary

reason why similar uncharged misconduct evidence is relevant

in sex offender prosecutions. The sex offender's propensity

to commit similar sex crimes has been amply demonstrated by

social science.

Proposed new Federal Rules of Evidence 413 through 415

are legislatively inspired attempts to deal with the

specific problem of similar uncharged misconduct evidence in

sex offender cases. These proposed rules are designed to

establish a federal exception to the character evidence rule

for similar uncharged misconduct in sex offender cases.62

These legislative initiatives respond to public pressure to

level the playing field for the victim of sex offenses, to

increase the conviction rate for sex offenders, and to

increase the honesty with which uncharged misconduct

evidence is admitted in such prosecutions.63 At the same

time, these proposed amendments to the Federal Rules of

Evidence will have far-reaching impact-on state courts and

on the nature of the criminal trial process in sex

offenses. 64

This article advocates admission of specific instances

of similar criminal sexual misconduct to establish that the

defendant is an habitual sex offender and guilty of the

crime charged in the indictment. After review of pertinent

19
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social .scientific literature ,which supports theological

relevance of such evidence, and a short history..of the

common law roots-of the character evidence and ,lustful

disposition rules, this article will take-,,up thecurrent

rationale for admitting uncharged sexual misconduct. Since

the current rationale fails to explain why courts allow such

evidence or exclude uncharged sexual misconduct,,this

article proposes.admissions guidelines for proof. of habitual

criminal sexual activity. Although sex offender-cases are L

the focus of this article, an amendment to the Uniform or

Federal Rules of:Evidence that would permit unctiarged sexual

misconduct evidence would affect the handling of uncharged

misconduct evidence in other forms of criminal prosecution,

now ostensibly covered-by Rule 404-. Habitualcriminal

misconduct is not confined to sex offenders. .

III. -THE LOGICAL RELEVANCE OF UNCHARGED MISCONDUCT EVIDENCE

IN SEX OFFENDER CASES.

-A. -RECIDIVISM.- M

,If a person's past criminal behavior is a strong r

predictor of future, similar criminal behavior,,as some

evidence commentators have conceded,,then an accused'-s

criminal history would-be logically relevant to proof of

gui~lt.,65 If an empirical-relationship between prior, and L
present criminal sexual misconduct can be established, then

20
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the criminal history of-a sex offender, limited to uncharged

17
sexual misconduct evidence will be relevant in sex offender

prosecutions. 66

However, not all sex offenders have the same criminal

histories. There is a difference between the typical

criminal histories for rapists and that of pedophiles,

hebrephiles and exhibitionists.67 This difference is

important to making inferences from prior criminal histories

in sex offender cases.

L 1. Rapists.

Rape is a violent crime. In some American subcultures,

violence is a socially approved way of getting what one

wants, including control over other persons. One way men

can control women is to assault them, to force-them to

L submit to degrading activities, including sexual intimacy

against their will.68 This is the most plausible

sociological explanation for a person's motivation to rape.

It is drawn from the sex offender studies that include

detailed self reported circumstances of each crime committed

by the offender.69

Other explanations for male rape have been discredited.

Criminal sexual psychopaths probably do not exist. Rapists

are not usually seriously mentally ill people.70 Rape is

usually not victim precipitated by sexual frustration short

tof intercourse. -Rape is a species of-assault and-battery

21
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directed at humiliating and degrading its victims.

Rape is usually committed by a single male of the same 7
race as the victim. Normally the assailant works alone,

although multiple or gang rapes do occur.' Typically, solo

intraracial rape occurs between persons who live in the same F

neighborhood or in an adjacent neighborhood triangle.71

In many instances the victim and the attacker are L

acquainted, though rarely intimate friends or former [
lovers. 72 The victim and the attacker both tend to-be

adolescents or young adults.7 3 Solo rape victims are more [
likely to use force in resisting an assault than multiple

rape victims and more likely to be sexually degraded or L

badly beaten by an attacker.7 4 The most likely place 7

where victim and attacker meet-is usually the place where Li

either the victim or the attacker lives.75 The criminal L

history profile of-those men who commit solo rapes on

persons of their own race resemble those of other violent

criminals. [7
Multiple intraracial rapes, involving two or more

attackers and a single victim also tend to be neighborhood [
affairs in which the victim and her attackers are acquaint-

ed. The attack-scene is-the street. The victim seldom [
resists her attackers.76

Interracial rapes tend to be attacks by black-men on

older white victims in a neighborhood other than the home of K

22 [
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either victim or rapist. The white victim is very

unlikely to resist rape by force or flight.78 The victim

,is more likely to be beaten or degraded sexually than the

victim of an intraracialrape 7 9

A generation or two ago, some writers tried to explain

rapeas the act of a "sex maniac" who was motivated by

L unnatural sex drives, i.e., his overcharged libido, to seek

out women and force sexual contact with them.80 This was

L an oversimplified, incorrect application of Freud's doctrine

of the libido. However, it influenced judicial thinking on

theadmission of uncharged sexual misconduct into relatively

modern times.81 Careful analysis of the criminal

histories of rapists in recent years shows that rapists tend

to commit assaults, robberies and murders more,,frequently

than rapes.82

In the 1950's the recidivism rate, for rapists was

thought to be fairly low, based ona NewJersey statistical

study which defined recidivism as conviction of the same

type of crime within two years' time.83 This over-

7 simplified definition of recidivism ignored two forms of

recidivism peculiar to sex offenders: arrests for the same

type of criminal activity that did not lead to a conviction

and prohibited conduct which was never reported to the

police. It also ignored the relationship between rape,

assault andbattery, mayhem, robbery and murder. ,The two

E 23
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recidivism. More recent long term studies of convicted sex

offenders demonstrated that-rapists were fairly likely to be X

rearrested for'other violent crimes, and infrequently for 7
another rape.8 4 Rapists have a 50% recidivism for all

types of violent crimes, which is about the standard rate

for-violent criminals-as a whole. Their recidivism rate is

much'closer to the average recidivism rate than was once B
supposed.85 A rapist with at least one prior rape ,

conviction is much more likely to be a recidivist than a

first time offender.86 Rapists'confined to _
penitentiaries and to sex'offender treatment centers who

participated in self reported'recidivism studies reported

five times as many uncharged, unreported cases-of rape or B
attempted rape than their 'official arrest records

confirmed.8 7 This fact suggests that the low visibility B
of sex offenders in general and rapists in particular

obscures a high recidivism rate for rapists.8 8 B
The profile data'on rapists and the self reported data 7

from sex offenders does not prove that rapists are'

compulsively driven to rape to satisfy their lust. It is not Li
an indication of deep seated psychological pathology. Those

data show the typical rapist to be a vicious man who uses B
women in a horrible exaggeration of the stereotype of the B
tough male, to prove his physical prowess and control'over

others. A rapist's criminal history, like that of any B
24
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other violent criminal,,may be relevant to circumstantial

proof of guilt in a rape prosecution, but relevance alone

does not solve the problem of admission of a rapist's

criminal history in a rape prosecution.89

The defendants in Getz, Lannan and Tobin did not have a

rapist's-profile.- Getz had no prior convictions for violent

crime, although he did have a history of violent behavior

towards his wives.90 Lannan also had no history of

violent behavior with his two pre-teen cousins. Tobin's

nine year pursuit of "Jill" was essentially non-violent.

2. Pedophiles and- Incestuous Persons.

a. Pedophiles.

Pedophiles come in two types: heterosexual and

homosexual Heterosexual pedophilia is much more common

than homosexual pedophilia. While pedophiliacs are

generally speaking more likely to be seriously mentally ill

than rapists, few pedophiliacs are anythingother than

mildly disturbed men.91 Pedophiliacs have about as high

a rearrest rate as exhibitionists, and thus close to the

national average for all criminal recidivism.92 Child

molesters are likely to be re arrested for child molesting

again and again. 93 Child molesters come in two distinct

types: "bad boys" and "dirty old men"., The "bad boy" is an

adolescent-or a man in his early 20's who is unable to

handle-his own sexual changes and finds sexual gratification
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handle his own sexual changes and finds sexual gratification

in fondling little girls.9 4 The "dirty old man" is' L
likely to be between 30 and 40 years of age. He has a bad 7

marriage and generally has a hard time re'lating'to'women

above the age of puberty.9 5 - Consequently, he forms L
attachments to small children and fondles their genitals or C

breasts.9 6 This type of pedophilia is often associated

with game-playing strategies in which the attacker's 7
regression to pre adolescenti behavior-is marked.9 7

The pedophiles who participated in the inmate popula-

tion studies of recidivism reported many more pedophiliac

acts than their arrest and conviction records showed.98 7
The'recidivism rate 'for these individuals may be quite high, 7
and is certainly much higher than was originally

thought.9 9 Pedophiliacs with prior child molesting 7
convictions 'are more likely to repeat the act than a first

100time offender.

Turning to the defendants in our trilogy, all three men 7
'had a prior history of pedophilia. Getz' background, if

the two prior instances of pedophilia were to be believed, 7
indicated that he may have been a heterosexual

zpedophile. 101 Lannan, according'to V.E.'s and T.W.'s W

testimony, had attempted to fondle or to have sexual 7
intercourse with both young females repeatedly in'_1988 and

1989.102 Tobin committed at least five separate pedophiliac 7
26 7
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'acts on "Jill" from 1976 until Christmas, 1985.103 If these

L three men were habitual heterosexual pedophiles, then the

probability of their commission of future pedophiliac acts on

pre-pubescent children was about 50%.

b. Incestuous Men.

- An adult who satisfies his sexualurges with females who

have passed puberty and not yet reached the age of consent may

be a hebrephile (lover of teen agers). Hebrephiles may look to

family members for satisfaction, or to other young women. All

L forms of hebrephiliac sexual activity were once considered

statutory rape, but one of the results of the sexual revolution

of-the 1960's was the gradual disappearance of statutory rape

from the list of sex offenses. New comprehensive sexual

assault statutes adopted in many jurisdictions-over the past

twenty years use a classification scheme for prohibited sexual

conduct between adults and adolescents, usually some form of

K ~~~~~~~~~~~~~~~~~~104
sexual assault in a lesser degree than rape. The number

of prosecutions of teen aged boys for voluntary sexual activity

with teen aged girls under 16 is negligible. Consequently,

older recidivism studies on statutory rapists cannot be

followed in modern literature. The pioneer New Jersey study

L done in the 1950's indicated that statutory rapists were

unlikely to repeat their offense within two years of

conviction. 105

L However, in recent years, incest and child sexual abuse

[ 27
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could-theoretically occur between two adults, the type of

incest which the courts see at this time is hebrephiliac L

incest. The victim is usually a teen aged daughter or step

daughter. "Child sexual abuse" includes pedophilia, forcible

rape of children of both sexes and. hebrephilia. The new L
comprehensive child sexual abuse statutes are modeled on the

guidelines put forth by the American Bar Association's Resource K
Center -for Child Advocacy and Protection.1 0 6 These statutes

prescribe a detailed, structured series of prohibited-acts and

corresponding punishments for sexual intercourse between K
persons 18 or over and adolescents under 16, as well as

punishment for sexual activity with anyone who is related [

within the prohibited degree of consanguinity.1 0 7 K
.,Child sexual abuse and incest have been featured in made

for television motion pictures and in Sunday supplement E
literature since the early 1980's.10 8 These accounts

describe male sexual intercourse with children, stepchildren,

sisters, nieces or cousins, as well as fondling and touching

incidents characteristic of pedophilia. Clinical reports on

child sexual abusers recount a large number of incidents of

intercourse with teen aged boys and girls which went unreported

and unpunished, suggesting that child abusers of this type may £
have a criminal history and recidivism rate closer to-that of 7

pedophiles than to rapists.109-
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Men who havevoluntary sexual relationships with

adolescents generally use their children, stepchildren, younger

siblings or girl friend's children as victims. The

psychological data on these individuals is similar to that of

pedophiles.110 They never grew up. The, incestuous

hebrephiliac male is a man in mid life withy apoor sexual

relationship with his adult sexual partner.11 1 He may be a

blood relative of the victim, a step parent or a live in boy

friend.112. The abuser who makes use of his position as a

clergyman, camp counselor or school teacher to obtain access to

adolescents is a statistical rarity, although such cases

receive much publicity.

Getz, Lannan and Tobin committed pedophiliac acts against

family members within the second degree of consanguinity. Two

committed or attempted to commit sexual intercourse with a

close relative. Getz' daughter fit the description of the

average incest victim. Getz allegedly committed a single act

of hebrephiliac incest. He was charged with first degree rape,

which forbade consensual sexual activity with any minor. 113

The record does not show that Getz' daughter resisted or

refused her father's advances.1 14 V.E. related three

instances of consensual sexual intercourse with her cousin,

,including one incident occurringin her grandmother's house

when Lannan and his wife were living with her,..

grandparents.1 15 Although Tobin was "Jill's" uncle, he never
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attempted to have sexual intercourse with "Jill". His sexual

misconduct'was 'limited to frottage 116 and voyeurism. 1 7

4. Exhibitionists.'

According to the record, none of the three'defendants in

this trilogy had a history of exhibitionism.118 Exhibit-

ionists have a higher recidivism rate than any other sexual

offenders.1 19 - Exhibitionists tend to be white males in mid- LE
life, who have had considerable trouble'in-establishing

conventional sexual relationships with women.120 Most are E
unmarried or divorced.121 Exhibitionists'tend to be

rearrested for exhibitionism if they-have ever been arrested in J
the past.122

B. SIMILAR SEXUAL MISCONDUCT IS RELEVANT'TO'PROOF 1
OF'A SEX'OFFENDER'S GUILT.

Summarizing the preceding discussion, enough empirical L

evidence on sex offenders' recidivism rates has been compiled 1
to show that exhibitionists, pedbphiles and adolescent child

abusers have a 50% recidivism rate for sex offenses, which is

much higher than earlier studies indicated. A'pedophiliac's

probability of'future criminal sexual conduct can'be predicted L
from known prior criminal sexual conduct. Therefore, a sex

offender's'similar-sexual miscohduct before or after the

incident alleged in the indictment is circumstantial proof of 0
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charged misconduct. Therefore, the trier of fact can draw a

f logical inference that the defendant was an habitual sex
offender if the defendant had committed a sufficient number of

K similar sexual misconduct before.

However, a rapist's probability of future rape is less

than 50%, but at or near 50% for all violent crimes, making a

rapist'scriminal history thebasis for predicting future

violent conduct not confined to sex offenses. The number of

-violent criminal acts committed by the defendant in a rape case

is relevant to proof of guilt because it proves habitual use of

violence. Although a rapist has about a 1 in 4 chance of

rearrest for rape, he has a 1 in 2 chance of rearrest for

violent crimes in general.123 Since prior rapes or attempted

rapes would prove the rapist's predisposition to violent

conduct to get his way, then proof of a history of violent

criminal activity would be circumstantially relevant to proof

of guilt in a particular case.

However,,,the national recidivism rate for rearrest within

LT three years for all types of criminals hovers around 65%.124

Recidivism rates for violent criminals runs around 50%.125

Therefore, the statistical probabilities of recidivism for

F burglars, check forgers and credit card thieves is higher than

F, that of rapists, child molesters and exhibitionists. Rapists

have a 35% reported recidivism rate. The reported recidivism

F, rates for exhibitionists, pedophiles and adolescent child

31
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abusers is about 30%, but the literature suggests that these -

kinds of criminal activity are very likely not to be reported K
and result in an arrest. 'It is highly likely that the

recidivism rate for exhibitionists,' pedophilies and adolescent

child abusers, defined in terms'of commission of similar

misconduct within five years of an arrest for'a'sexual offense

is at or above the national average for'all violent criminals. LI
Turning to our three bellwether cases,-the Getz court had

L.J
these questions in mind when it dealt'with Getz' contention

that he was unfairly-convicted'on the basis of uncharged V
criminal misconduct. The Lannan court conceded the logical

relevance of adverse character evidence on the issue of guilt K
or innocence. The Lannan court was less interested in the K
undue prejudice aroused by admission of similar sexual

misbehavior than it was in restructuring the rules guiding

admission of character evidence to conform to Rule 404(b).126

The Tobin court, on the other hand, wanted to continue a

specific', categorical exception to the character evidence rule D
for similar criminal misconduct in sex offender prosecutions.

It was interested in harmonizing a pre-rules line of authority K
with the structural limitations of Rule 404(b).127

If prior criminal history is-relevant to proof of habitual

sexual misconduct, then the'trier of fact should be'able to

deduce'from'proof of habitual 'behavior that the defendant

behaved 'in accordance with his habits in the case at bar. This
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judgment would be derived from a probabilisticchain of logic,

which would go to proof of guilt from all the evidence beyond a

reasonable doubt. If this hypothesis is correct, then why do

the courts erect such formidable barriers to the admission of

criminal character evidence as part of the state's case in

chief?, If admission of criminal character evidence is so

poisonous that it cannot be used to establish a prima facie

case of guilt, then why do the courts let down the bars in many

specific instances, admitting incidents of uncharged sexual

misconduct in sex offender.cases, on the flimsiest pretexts?

This inquiry must shift from social science and extended

Lo case analysis to a review of the origin and development of the

rules surrounding admission of uncharged sexual misconduct in

sex offender cases.

III. THE DEVELOPMENT OF THE USE OF UNCHARGED SEXUAL

L MISCONDUCT EVIDENCE IN SEX OFFENDER CASES.

A. THE CHARACTER EVIDENCE RULE.

Since the days of the Glorious Revolution of 1688, English

and American courts have refused to permit the prosecution to

L offer evidence of the defendant's bad moral character to prove

the defendant committed the crime charged in the

indictment.1 2 8 If the defendant makes an issue of his or her

L good moral character, the prosecution may then rebut the
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defendant's evidence of good moral character with evidence of r
the defendant's bad moral character.1 2 9 The defendant may

not prove his or her good character by proving specific good

acts. The defendant may, however, prove good moral character

by the defendant's own opinion testimony, or by calling V
reputational character witnesses. These witnesses are limited

to testifying that they are familiar with the defendant's

reputation in the community in which the defendant resides, and 7
that the defendant's reputation for moral character is

good.1 30 The prosecution is'then allowed to cross examine 7
the defense character witness on the basis for that testimony.

The prosecution may ask the character witness if the witness V
ever heard of any uncharged misconduct of the defendant, since

it is relevant to the basis of the character witness'

opinion.1 3 1 The prosecution is also free to call its own

reputational character witnesses who will testify that the

defendant's reputation for moral character is bad.13 2i L

If the defendant chooses to testify, the defendant puts 0

his or her credibility at issue, and the prosecution may cross

examine the defendant about prior convictions for major

felonies and crimes of deception,1 3 3 or upon prior bad

actions which did not result in conviction if the prior bad act

reflects adversely on the defendant's credibility.1 3 4

Ordinarily, the prosecution cannot prove the defendant's

prior similar uncharged misconduct in its case in chief or in L
34 K
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rebuttal. To, do so would violate the rule against proof of the

defendant's bad moral character. When the defendant makes an

issue of his or her moral character the prosecution can prove

his or her bad moral character only through reputational

L ,witnesses.135 However, there are exceptions to the bar
LI

against specific similar acts evidence. If the defendant

testifies in his or her own behalf, the prosecution may cross

examine the defendant on relevant specific instances of

uncharged misconduct showing the defendant's lack of

truthfulness.136 The defendant may be cross examined about

prior criminal convictions, or independent proof of the

defendant's criminal convictions can be submitted by the

prosecution to show lack of truthfulness. 1 3 7 If the

L prosecution must prove some intermediate issue such as motive,

intent, knowledge, plan or design, the identity of the accused

or other related sub issues, the courts allow the prosecution

to use specific instances of the defendant's uncharged

misconduct to do so, if the probative value of these instances

of uncharged misconduct is not substantially outweighed by the

£ inevitable prejudice to the defendant arisingfrom proving the

defendant's bad moral character to the jury.138 The

prosecution could also prove the defendant's habitual criminal

activity by.submitting proof of sufficient similar instances of

L misconduct to establish a criminal habit.139 The ritual for

L admission of uncharged criminal misconduct set out above has
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been codified by Rules 404, 405, 406, 608 and 609 of the 1973

edition of the Uniform Rules of Evidence.

The courts of the thirty seven jurisdictions that have

adopted the Uniform Rules of Evidence140 liberally interpret

Uniform Rules 404 and 405 to permit admission of prior and Lk
later uncharged sexual misconduct with the same victim or other

victims against an alleged'sex offender. California and New K

Jersey, which follow similar evidence codes adopted before the

1973 edition of the Uniform Rules of Evidence, also permit

admission of uncharged sexual misconduct.14 1 The remaining K
twenty-two states which follow a common law version of the

rules expounded in Rules 404 and 405 are likewise willing to L
permit the prosecution to prove uncharged sexual misconduct 7

against a sex offender.142 A plurality of states also use a L
special exception to the character evidence rule just for sex

offenders called the "lustful disposition" rule.143 The

courts treat a sex offender's propensity to commit sex crimes K

as a significant issue in a sex crime case.

There are buried constitutional problems caused by

unannounced evidence of similar sexual misconduct. The major

commentators calmly accept the use of uncharged sex offenses

against persons charged with rape, statutory rape, carnal

knowledge, sodomy and indecent liberties as appropriate.144

Although the notice clause of the Sixth Amendment and the Due

Process Clause of the Fourteenth Amendment may be violated
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every time the prosecution raises an unannounced case of

uncharged misconduct, there are no shock waves of protest by

145L constitutional scholars.

A newkind of criminal trial process is evolving through

"manipulation of the principles of evidence. The traditional

model for Anglo-American criminal trialswas accusative. The

L prosecution was obliged to proveda specific charge under the

accusative model, and the judge and jury were equally obliged

to acquit the defendant if the prosecution failed to prove the

[, defendant committed a forbidden act on the day charged in the

indictment. If the prosecution proved the defendant committed a

LK,, similar act on another day, the defendant was acquitted because

of a fatal variance between indictment and proof. Under the

new dispensation, the prosecution is still required to indict

K the defendant and elect a day and time for commission of the

prohibited act, but the prosecution may prove that the

defendant is predisposed to commit that type of crime by

proving the defendant did similar bad acts on another occasion.

L Providing the demands of the Bill of Rights for due notice of

fl pending charges and a fair trial can be satisfied, the new

dispensation-in criminal justice may be accommodated by the

Constitution. In the future, criminal defense counsel will

have to come to court prepared to defend their client against

L 'accusations of similar, uncharged criminal activity, as well as

the charges stated in the indictment.

C 37

7~~~~~~~~~~~~~3

L



LUST92-1.DOC K
The men who wrote the Constitution and the Bill of Rights

feared royal tyranny more than internal criminal aggression. L
The memories of royal abuse of judicial proce'ss-through the 7

Court 'of Star Chamber and the Courts of Vice Admiralty caused

them to limit the growth of inquisitorial criminal justice by a }

constitutional strait jacket. These courts,'which followed

continental models of criminal justice administration, were

very"effective in sending criminals to the gibbet. L.
I In the late'18th century, the thirteen original colonies

did not~have serious problems with criminal aggression. The

colonists were troubled by-royal tyranny', enforced by royal

Judges who held deep seated class and religious'prejudices L)
against the majority of the colonists. Two hundred years K
later, the United States has the highest violent crime rate of

any western democracy.1 " Criminal aggression against

innocent victims is one of the top ten social problems which

agitate the public.1 4 7 One in four American familly"units

were crime victims during'1981.148 Half of the American

public is afraid to walk alone at night in their own

neighborhood.1 4 9 Americans are more likely to be victims of

crime than to be injured in an auto accident.1 50 Criminal

aggression control absorbs a disproportionate'amount tof U
governmental 'time and money. The prison system is filled with

an'inordinate" amount of- repeat offenders. 5 1 -The state is £
unable to protect citizens'from criminal aggrestsion.-
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Uncontrollable criminal aggression is a formidable threat to

F the constitutional liberties of all U.S. citizens. The Bill of

Rights was designed to restrain executive and judicial tyranny.

It made no provision to restrain criminal tyranny. The U.S.

Constitution relies on the states to exercise their inherent

authority to provide for the health, welfare and safety of

X their citizens through criminal law and procedure, vigorous

police work and efficient courts. However, the states cannot

provide effective police protection for their citizens. As the

Indiana Supreme Court pointed out in Lannan, there is a

universal desire to give the victim of criminal violence a

L greater opportunity to win in court. This desire is sustained

by the need to provide freedom from criminal aggression as a

condition of a stable social order. Without this freedom, the

liberties set forth in the Bill of Rights are so much paper.

At the same time, the courts have to be exceptionally

F careful not to turn the desire to even the odds between victim

and defendant into a crusade against social deviants.

Americans have a tendency to launch crusades against

undesirable social activity. The outcry against sex offenders

from television and newspaper commentators the past decade has

elements of a crusade against rapists and child molesters. The

opening salvo of an American crusade is usually widespread

publicity pointing out the impending end of the world if a

particular vice is not immediately eradicated. The next round
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consists of legislation making that kind of activity criminal.

The third round consists of aggressive prosecution of offenders L

before tribunals which alter or suspend basic constitutional

guaranties of due process in order to increase the number of '

convictions. a

Ultimately, the public tires of the crusade and goes on to

a new diversion, leaving the precedential ghost of the crusade l

behind in "exceptions" to the rules of evidence. -

During a crusade, the historical accusatorial process of

proof in criminal cases is unconsciously suspended so that

inquisitorial methods of proof can be used. Usually, the first

rule of evidence to be suspended is the limit on proof of the

defendant's bad-mor-al character.152 Consequently, the

courts have a duty to protect the liberty interests enumerated

in the Bill of Rights against encroachment or destruction 7
brought on by a commendable effort to stamp out a social abuse.

This double effect raises some serious-questions. If K
inquisitorial justice is deemed expedient during-a-crusade

against crime, why is inquisitorial justice not justified at

all times? The Bill of Rights does not legislate an

accusative system of criminal justice. If one component of

inquisitorial justice is proof of the defendant's habitual

criminal activity, then the trier of fact should receive

evidence of the defendant's similar habitual criminal conduct,

which is circumstantial proof of the crime charged in the F
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indictment. If the trier of fact does not evaluate the

defendant's criminal habit, it may acquit the defendant.

unjustly, and turn an habitual offenderloose to prey on the

public. , This result would impair each citizen's right to be

free from criminal aggression.

In the past decade, a public outcry against rape and child

molesting has produced new legislation against sex offenders,

and aggressive prosecution of rapists and child molesters. The

L judicial treatment of evidence brought-up in sex crime

C prosecutions shows a consistent pattern.153 The defendant's

motions in limine to exclude evidence of prior criminal

convictions to permit the defendant to testify without cross

examination on prior similar convictions are denied. The court

L relaxes the bar to proof of the defendant's bad moral character

by specific bad acts to permit the prosecution to bring up the

defendant's similar uncharged acts of misconduct in its case in

chief. Few convictions are overturned on appeal because the

court allowed the prosecution too much leeway in proving the

defendant's uncharged misconduct. 154 Over the years, sex

offenders have been the objects of numerous crusades of this

type.

IV. DEVELOPMENT OF USE OF UNCHARGED MISCONDUCT AGAINST SEX

L , OFFENDERS.

A. COMMON LAW.

41
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The common law defined rapei, 155 bigamy 15 6 and

sodomy1 5 7 as felonies without benefit of'clergy. 'Adultery, C

fornication, incest and other sexual misconduct were matters of

confession and subject to the ecclesiastical courts, not the

secular courts.1 58 The secular courts also had jurisdiction f

to try cases of abduction of an heiress1 59 and after 1574, of

carnal knowledge of a female under the'age of ten.1 60

The English were skeptical about accusations of rape or

carnal knowledge, preferring to protect the defendant from an

unjust conviction for a crime which merited the death penalty,

and to push some or all of the blame for the assault off on the

victim.16 1 The common law required that a rape victim prove

she yielded to her attacker under force, either through proof

of actual violence worked upon her, or through proof of

duress.1 6 2 English law allowed the defendant to prove the 7

victim's consent to sexual intercourse as a complete defense to

the crime.1 6 3' Sir Matthew Hale described rape as an_

"accusation-easily made, hard to prove and difficult to

def end.",16 4 The'victim's failure to make an immediate

outcry and search for her attacker weighed against her and in

favor of acquittal.1 6 5

The Continental view, however, was much different. The

Roman law forbade ravishment of any woman of any age.1 66 The

male involved in sexual activity with a female was presumed

guilty of ravishment, and punished accordingly, unless he F
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cleared himself. The woman's consent was immaterial. Thus,

ravishment was a status offense on the Continent. Men were

simply not allowed to have sexual relations with women outside

of marriage, unless the women were concubines or

prostitutes. 167

The English courts placed great emphasis on corroboration.

Corroboration could be had by proof of an immediate hue and cry

after the sex offender,168 by testimony of women who had

L examined the victim, but not by proof of other sexual assaults

pressed by the defendant on the victim.

In sodomy prosecutions, the English abhorrence of buggery

h led to guarded discussions of the elements of proof of sodomy.

Sir William Blackstone, following Sir Matthew Hale, warned the

-W reader against accepting uncorroborated accusations of

sodomy. 169

The English prosecuted very few men for rape, carnal

knowledge and sodomy. Few of these men were convicted, and

even fewer still were put to death for their sexual

crimes.170 Even though convicted rapists and sodomizers

were not allowed benefit of clergy, the King pardoned a great

number of offenders or commuted their sentences to transpor-

tation. 171 The English attitude toward rape, carnal knowl-

edge and sodomy simply reflected the prejudices of a male

L ^ dominated society based on class structure. Eighteenth century

English literature scoffed at the criminality, attached to all
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three crimes. Authors such as Fielding presented a favorable

portrait of a lusty gentleman who forced himself upon women, J

particularly of a lower social class.1 7 2 Defoe1 7 3 and

Smollett17 4 portrayed women who were involved in sexual

affairs with men as provocative instigators who invited men to

engage in aggressive sexual romps with them.175 C

English laws and English attitudes toward ma'le'sex L

offenders crossed the Atlantic and became part of American

colonial law. The colonies dutifully outlawed'rape, carnal

176Pknowledge and sodomy. In addition, because the English L

ecclesiastical courts had no jurisdiction'in the colonies, some

of the colonies passed statutes making crimes out of incest, L

fornication or adultery.177 The courts of oyer'and terminer L
and general gaol delivery had jurisdiction over all these sex

offenses in most of the colonies.178 When weighty' U

matters of criminal law and procedure came before these courts,

the justices broke out their Blackstone's Commentaries or Sir

Matthew Hale's Pleas of the Crown for advice.

However, the combination of ecclesiastical and-common law

in the colonies imported an element of criminal procedure and

evidence into colonial criminal law'not present innthe mother

country. Under ecclesiastical law, adultery was a status

offense which could consist of either an isolated coupling or a

continuous liaison, e.g., living in a state of adultery.'79

When the ecclesiastical courts punished'men and women for K
44
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adultery, it was relevant to prove that they had lived together

for some time, and specific instances of sexual activity

between the couple were admissible to show the continuing

relationship. 180 The same dual status applied to

incest.181 As a result, when the American courts began to

punish people for criminal adultery they looked back to

ecclesiastical precedent, and allowed proof of uncharged sexual

activity between the parties to show their lustful disposition

toward one another, and thus prove their sexual

misconduct.182 The Treason Act of 1695 never applied to

canon law offenses tried before ecclesiastical courts.

Early American incest prosecutions permitted proof of

sexual misconduct between the parties to prove an ongoing

relationship between them.183 By the mid nineteenth

century, the rules of evidence about proof of incest were so

well settled that a Michigan court could hardly believe that

a defendant in an incest case would appeal his conviction based

on the admission of several acts of incest between himself and

his victim not charged in the indictment.184

By the mid nineteenth century, societal attitudes toward

women and their sexual role had moved a light year from that of

the eighteenth century. Women had been placed upon a literary

pedestal where they would remain until the twentieth century.

Instead of dwelling on the literary picture of women as

seducers and pleasure givers, the nineteenth-century wallowed
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in romanticism, which alternatively depicted women as weak and

spineless'victims of men and as creatures of unapproachable

virtue, refinement and sensitivity.1 8 5 Sir Matthew Hale's

admonition on rape was lost-in the popular wave of literary

depiction of Victorian women being ravished by villains who

deserved the worst sort of punishment. Scientific criminology

was also discovered'during the mid nineteenth century, K
generating theories about criminal character and criminal

disposition which marvelously suited prosecutors in bringing Li

sex offenders to the bar of justice.'86

C. THE LUSTFUL DISPOSITION RULE.

-At the same time as romanticism changed the literary and

popular view of women, women were trying to change their legal

and social status.' The mid-nineteenth century feminist LJ

movement initiated widespread legislative changes in women's K
legal status. - The' feminists made allies of the temperance

societies in- a joint demand for legislation protecting young

girls from male'sexual-advances which they were.powerless to

resist. In so doing, they reflected the cultural view of women

as virtuous maidens to be protected from the grasping hands of P

sex fiends. Common'law carnal knowledge was replaced by the

new status offense of statutory rape, which was defined as

engaging in sexual intercourse with any female aged 16 or

under, without regard to consent.1 8 7

Statutory rapists were aggressively prosecuted. The 7
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courts began to-expand admission of other sexual misconduct in

L sex offender prosecutions from the old ecclesiastical offenses

of adultery and incest to statutory rape88aL ~~~~~~~~~~~~~~and carnal

knowledge.189 The courts also created a special exception

to the character evidence rule just for sex offenders called

the "lustful disposition rule".190

L According to the lustful disposition rule, the prosecution

in its case in chief could prove the defendant's lustful

disposition-to commit sex crimes by proof of prior or later

instances of sexual misconduct with the same victim or a

different victim.19 1 The prosecution could do so, whether or

not the defendant made an issue of his or her good moral

character. The jury was free to draw an inference from proof

of the defendant's other sexual misconduct, that the defendant

r committed the act of sexual misconduct stated'in the

indictment.192 The court's own notion of relevance and fair

L play was the only outside limitation'on the use'of uncharged

sexual misconduct.' These specific instances of sexual

misconduct did not have to be included in the indictment, and

L the defendant was entitled to no advance warning that he would

be prosecuted by innuendo on those other uncharged acts.
193

The lustful disposition exception to the character evidence

f rule grew up alongside the uncharged misconduct'excdeption to

the character evidence rule. At times the courts^'used both

L rrationales to admit or to exclude uncharged sexual misconduct
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evidence. The confusion which led the Getz court to equate

"lustful-disposition" with "motive" is understandable. In L
order to untangle the knots, the use of uncharged sexual

misconduct evidence in statutory rape, rape, incest, adultery

and sodomy cases must be separately studied and analyzed.

B. UNCHARGED SEXUAL MISCONDUCT EVIDENCE FROM THE

STANDPOINT OF PARTICULAR SEX OFFENSES.-

1. Statutory Rape. ,

Statutory rape prosecutionsin the last half of the

nineteenth centuryresulted in two lines of cases., The first

line favored strict compliance with the character evidence

rule. Unless the defendant denied committing the criminal L
sexual act and offered good moral character evidence, the

prosecution could not show that the defendanthad sexual A

relations-with the victim at other times.194 These cases V

held that-an accused is not tobe tried on any offense other

than the one stated in the indictment. Proof of other criminal K
sexual-activity with the victim would violate that rule, and

was therefore inadmissible.195 Consequently, the

prosecution could not use uncharged sexual misconduct evidence

againstthe defendant. Alabama, Idaho and Illinois adopted

this-view before World War 1.196 California-, the District

of Columbia and New Jersey courts issued conflicting decisions

which in part restricted and in part favored the use of

uncharged misconduct evidence in statutory rape cases. 1 9 7
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However, the majority of jurisdictions followed

F ecclesiastical precedent and admitted other sexual activity

between the victim and the defendant in statutory rape cases to

prove the defendant's guilt by showing his predisposition to

commit sex offenses.198 The courts accomplished this result

in several ways. A number of courts used the "lustful

disposition" exception to the character evidence rule. These

courts held that sex offenders were more likely than other

criminals to repeat their sex crimes, because of their peculiar

criminal personality.199 Consequently, a criminal history

of deviant sexual activities was a much stronger predictor of

L criminal behavior of the same type than in other kinds of

crimes.200 Therefore, the courts held that the prosecution

could offer evidence of prior sexual misconduct between the

L defendant and the victim in its case in chief because it was

highly relevant to proof of later misconduct at the time of

the offense charged in the indictment.201 The courts said

that prior sexual activity between defendant and victim was

relevant to show a "lustful disposition" to commit sex crimes

and therefore admissible.202

There were variations on this theme. One jurisdiction,

L fearing the consequences of such a blatant acknowledgement of

trial by propensity, allowed the prosecution to admit uncharged

L sexual misconduct to prove "a purpose to commit the offense

charged."203 Several jurisdictions decided that uncharged
L9
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sexual misconduct could be-admitted to "corroborate" the

victim's story.204 To corroborate an event is to confirm

the event. The defendant's uncharged sexual misconduct

confirmed the defendant's guilt precisely because it proved the

defendant's predisposition to satisfy his sexual desires with

the victim. The courts which accepted corroboration as

sufficient reason for admitting uncharged sexual-misconduct L
evidently viewed the victim's complaint of a second sexual

encounter with the defendant as corroboration through proof of

the defendant's lust for the victim.205

By the roaring 20's, twenty-four American jurisdictions

admitted evidence of prior sexual misconduct between defendant

and victim in statutory rape cases to prove the defendant's

lustful 'disposition.206 Some states, such as Texas, were L
unable to make up their minds whether to adopt a- lustful

disposition exception to the character evidence rule. Battles

v. State207 ratified proof of uncharged sexual misconduct

between defendant and victim to show the defendant's lustful C

disposition, overruling a dozen earlier-cases which excluded LJ

such evidence.208 Fourteen years later, the same court

excluded evidence of prior sexual misconduct between victim and

defendant without reference to Battles, -on the ground that such

evidence merely went to prove the defendant's propensity to

satisfy his-sexual urge with the victim, an impermissible

ground for admission of such evidence..209 Idaho and New r
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Jersey also had decisions going both ways on admission of

uncharged sexual misconduct to prove the defendant's lustful

: - ,,disposition.210

New York's early strugglewith the lustful disposition

rule reflects the general development of this exception to the

character evidence rule. Until the end of the nineteenth

century, admission of prior sexual misconduct between victim

-and defendant in second degree rape (statutory rape) cases was

L not raised on appeal.211 In 1887, the Court of Appeals

L determined that evidence ofa prior attemptedsexual assault
L

upon the victim by the defendant was admissibleto prove the

L ,defendant had the guilty intent to commit rape upon the victim

at a later date.212 In 1892, The Appellate Division, First

Department, affirmed the conviction of a step father who had

ravished his,15 year old epileptic step daughter.for two

years. 213 The court held that second degree rape involved

.the adulterous disposition of both parties,.making their

disposition to have sexual relations material to proof of the

L defendant's guilt.2 14 The court found that the two year

f pattern of sexual relationship between the defendant and his

step daughter corroborated her story about the offense for

which the defendant was convicted.215

However, from 1890 to 1914, the courts rejected proof of

later sexual relations between victim and defendant in second

degree rape cases.2 16 The Court of. Appeals overruled these
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cases in People v. Thompson.2 1 7 Although the court had held

later sexual relations inadmissible in People v. Flaherty2 1 8 ,

it dismissed Flaherty as a case of failure to elect the proper

charge among several possible incidents. The Court of Appeals

squarely held that both'prior and subsequent sexual acts K

between the parties in both first and second degree rape were

admissible in the trial of a single instance of rape to

corroborate the victim's testimony and to show the defendant's

lewd disposition.2 1 9 L

In 1926, an Asian named Hop Sing was charged with second £
degree rape of a 13 year old. The 13 year old went to Hop's

laundry with a 12½ year old girl friend. Hop Sing also had E
sexual intercourse with the other child that day. At trial, r
evidence of both sexual encounters was admitted. -The jury

returned a conviction and Hop Sing appealed, claiming that any K
!L

sexual activity with another female was irrelevant to the crime

charged.2 2 0 The Appellate Division disagreed and affirmed E
on the ground that the second sexual encounter was so

interwoven with the first offense, for'which he stood trial, F
that the two stories could not be told separately.

2 2 1

By the 1930's New York allowed proof of prior and

subsequent sexual activities between the defendant and his

victim, or between the defendant and another victim, closely

related in time to the time of the offense charged. -

At the same time, New York was developing, the general r
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theory of the uncharged misconduct exception to the character

evidence rule. In People v.- Molineux,222 the Court of Appeals

laid out the'generally accepted structure for allowing the

LW prosecution to prove specific instances' of uncharged misconduct

in its case in chief, despite the character evidence'rule. If

there was a substantial issue in the case as to the defendant's

L ,criminal intent, guilty knowledge, motive, criminal plan or

rl7 design or identity of the perpetrator, or if the defendant's
LL criminal activity charged in the indictment was so bound up

with uncharged criminal misconduct occurring at the same time,

the prosecution could offer evidence of specific instances of

uncharged criminal misconduct to prove the intermediate issue,

r unless the probative value was counterbalanced by excessive

prejudice to the defendant.223 This rule later became the

core of Rule 55 of the 1952 edition and Rule 404 of the 1973

edition of the Uniform Rules of Evidence.

Consequently,'uncharged sexual misconduct evidence could

be admitted under the Molineux rule when it was relevant to

proving intent, knowledge, identity of the perpetrator or a

criminal plan or design. The courts employed the Molineux rule

to admit sexual misconduct evidence at the same time they used

the lustful disposition rule for the same purpose, leading to

confusion'among the courts on the appropriate rationale for

admitting this type of evidence.224

When'a state court used the Molineux doctrine to review
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admission of uncharged sexual misconduct evidence, it

restricted admission ofother sexual offense evidence in

statutory rape cases to prior instances of forbidden sexual

activity between the victim and defendant.2 2 5 Sexual

misconduct with the victim committed after the act charged in

the indictment was usually,2 2 6 but not always22 7 excluded.

The defendant's similar sexual activity with other victims was

usually but not always excluded.2 2 8 Intent, plan or design

or identity of the accused were the Molineux categories most L

frequently used to justify admission of uncharged sexual K

misconduct.22 9

On the other hand, when a state court used the lustful

disposition rule to review admission of uncharged sexual K

misconduct at trial, it tended to sustain admission of any

prior 230 or later231 sexual activity between victim and L
defendant. -The courts rationalized this free use of uncharged

sexual misconduct as "tending to shed light upon the L

relationship between the defendant and-the complaining

witness",232 or to "corroborate the complaining witness' K
testimony".233 F

Since the courts frequently used both rationales to

justify decisions sustaining admission of uncharged sexual

misconductin statutory rape cases, there was no consensus on

the basis for admitting or excluding uncharged sexual L
misconduct evidence. No one could expect the cases to produce I
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a consistent guideline for admission or exclusion of uncharged

sexual misconduct evidence.

The courts were also split on admission of other kinds of

sexual activities between victim and defendant. A number of

courts admitted any prior sexually oriented activities between

victim and defendant, including fondling and caressing234 and

L sodomy.235 A few courts admitted evidence showing the

defendant aided and abetted a third party's defiling of the

L same victim.236 On the other hand, some courts excluded

f dissimilar sexual contact between victim and defendant on

grounds of lack of relevance.237

However, the great division between the states had to do

with admission of uncharged sexual misconduct between the

defendant and other victims below the age of consent. A

minority of reported decisions favored admission of any prior

and later uncharged sexual misconduct with other victims, if

U not too remote in time, either to demonstrate the defendant's

lustful disposition,238 or to show a criminal plan or

E design.,239 In a few cases, such as People v. Hop Sing, 2 4 0

the court thought that the tale of a second victim who engaged

in forbidden sexual activities with the defendant shortly after

K the first victim's defilement was so interwoven with the first

victim's story that one could not be related without telling

L the other.241 Some states, such as California, had cases

going both ways, as the inferior appellate courts could not
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decide on the proper way to limit admission of uncharged sexual

misconduct.2 4 2 One might expect a state using the lustful

disposition rule to be more lenient on admission of similar r
sexual activities with different victims, but Idaho followed

the lustful-disposition-rule when it excluded evidence of the K
defendant's prior sexual activities with the victim's sister

below the age of consent as "too remote".2 43 Missouri, a

state which more or less adhered to the corroboration version p

of thellustful disposition rule and to the Molineux rule on

uncharged misconduct, allowed proof of the defendant's L

misconduct with other victims to corroborate the-victim's

story, only after the defendant had testified that he did not L
have sex relations with the victim.2 44

2. Rape.

The courts were also busy between 1880 and 1930 fashioning K

a rule for admitting evidence of the defendant's uncharged

sexual assaults in rape cases. The courts uniformly approved V

of admission of other attempted rapes or rapes of'the victim -

perpetrated by the defendant when the defendant was charged

with assault with intent to rape.'245 This represented a V
moderate use of the Molineux rule exception to the character

evidence rule, since assault with attempt to rape required the

prosecution to prove specific intent in its case in chief.246

'-'Forcible rape was not a status offense like statutory

rape.' Some courts acknowledged'that rape did not permit the P
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prosecution to prove a continuous relationship between the

parties to corroborate their lustful disposition.2 47 If so,

then prior rapes or attempted rapes perpetrated by the

defendant upon the complaining witness were irrelevant. 248

The majority of U.S. jurisdictions admitted instances of

prior rape or attempted rape between the victim and the

defendant nonetheless. The courts often cited precedent

derived from attempted rape and statutory rape cases to allow

the prosecution to use prior rape evidence to show either

lustful disposition249 or a plan or design. to rape250 when

the defendant raised no issue challenging mens rea. The

elements of rape do not require proof of specific intent.

Consequently, neither the defendant's motive nor any criminal

plan or design to satisfy lust by sexual assault would have

been relevant to proving guilt in such cases. At times, when

the identity of the attacker was not at issue, and the

defendant did not raise consent as an affirmative defense, the

courts excluded evidence of prior rapes perpetrated-on the

victim by the defendant as irrelevant to proof of later

guilt.25 1

However, when the attacker's identity was at issue, the

courts were willing to admit evidence-of prior rapes perpe-

trated on the victim by the defendant252 or upon other

women,253 providing the modus operandi of the attacker was

characterized as a "signature" sufficient to identify the
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attacker in the case at bar 'as the defendant. 254 Many of

these "signature" crimes were very commonplace assaults with L

practically no distinctive characteristics.255 K
The courts also admitted later sexual assaults on the

victim if the later assault wahs characterized as part of the 7
"res gestae".256 Some courts excluded later assaults, if

too remote.257 Just about every case which authorized

admission of prior sexual assaults committed by the defendant

could be paired with a case from another jurisdiction on like

facts which excluded the same evidence.258 L
A majority of courts continued to admit evidence of the

defendant's other sexual assaults to show the defendant's L

lustful disposition to rape women.259 These cases seemed to

accept the theory that rape was committed by sexual

psychopaths.26 0 A few jurisdictions permitted proof of the

defendant's other sexual assaults to corroborate the victim's

account of the assault.261 The theory behind this kind of K
corroboration is that the complaining witness could show lack

of consent by proving the defendant had ravished her at other

times, by multiplying her accusations. In some instances, the

courts permitted proof of the defendant's assaults on other

victims to corroborate the victim's story on the same K
rationale.262

The courts prior to World War II could not agree on a

threshold rule permitting admission of uncharged sexual L
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misconduct. The courts had no coherent doctrine describing the

foundation for admission of uncharged sexual misconduct, taking

into account the time interval between the crime charged in the

indictment and the uncharged incident. The courts were unable

to articulate the degree of similarity required between the

uncharged misconduct and the facts of the case at bar. The

courts had no consistent rule on the quantum of proof necessary

to establish the facts of any uncharged sexual misconduct.

Most of the courts failed to note the dissimilarity between the

elements of rape and those of such status crimes as adultery,

fornication, incest and statutory rape. The courts frequently

relied on precedent derived from status crimes such as

statutory rape to admit uncharged sexual misconduct in rape

cases .263

3. Incest, Adultery and Sodomy and the Defendant's

Other Sexual Misconduct.

LIncest cases generally followed the pattern of statutory
rape cases. Prior incestuous acts between victim and

perpetrator were admitted to show lustful disposition of the

parties. 2 6 4 In most cases, incestuous acts between the

defendant and other victims was exccluded, unless the court

felt that there was some incestuous design or plan at

issue.265 The handful of adultery prosecutions used

uncharged sexual misconduct evidence in the same manner as in

incest cases. Prior sexual activity between the parties was
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admissible to show either lustful disposition2 6 6 or a plan or 7

design of adultery.2 67 L

.Sodomy prosecutions' were also treated as if sodomy was a

status offense. The defendant's other sodomies committed on

the same victim were held to be evidence of a lustful 7
disposition2 6 8 or a plan or' design to commit sodomy."2 6 9

Identity of the accused seems not to have been an issue in

older sodomy cases.2 70

The widespread use of uncharged misconduct evidence in sex

offender cases corresponded to deep seated public attitudes

about sexual behavior. The courts followed the prevailing

consensus about women's role in sexual relations. The ideal of

feminine chastity had to be defended by effective prosecution 7
of any man who took away a woman's virtue. Sodomists were

depraved perverts. Rapists were depraved perverts. In 1937, 7
the Gallup Poll asked Americans' whether the whipping post

should be reinstituted. Thirty nine percent of those polled L

favored its use principally for sex offenders.2 71 This poll

reflected the punitive, judgmental attitude toward antisocial

sexual activity held by most Americans prior to World War II. 7

V. THE MODERN RATIONALE FOR ADMISSION OF EVIDENCE OF

UNCHARGED SEXUAL MISCONDUCT. 7
A. THE REVOLUTIONS IN PUBLIC MORAL OPINION ABOUT SEXUAL

CONDUCT.
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Since the end of World War II, the United States has

passed through a spiritual ordeal which altered thepublic

attitude toward sexual activity. The great consensus about

protecting women's virtue which endured for a century or more

crumbled. Two books provide insight into the depth of

these changes in American law and society: Sex and the Law

and The Closing of the American Mind.

In 1951, when Judge Morris Ploscowe wrote Sex and the Law,

most states forbade sodomy with any partner, male or

female.272 Most states had statutes making a crimeout of

fornication and adultery, although prosecutions under these

statutes were exceedingly rare.273 In 1951, a 16 year old

boy could be sentenced to a long prison term for having sexual

relations with a 15 year old girl.274 Rape was a capital

offense in two thirds of the states. Ploscowe's impassioned

plea for decriminalization of sodomy between consenting adults

caused clerics to denounce his book as immoral. His

recommendations that adultery and fornication be struck from

the statute books were denounced. 1

Almost everything Judge Ploscowe suggested in 1951 is

commonplace in 1992. In many states, sodomy between consenting

adults is no longer a crime. 275 Adultery and fornication

have been decriminalized altogether in twenty eight

states.276 In twenty two states, a 16- year old boy cannot be

imprisoned for sexual activity with a 15 year old girl.
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Comprehensive sexual assault statutes have decriminalized

statutory rape between partners over 12, unless there was a

three or fouryears age differential between the partners.277

However, some of Judge Ploscowe's thinking seems pretty

old fashioned.' His easy going male chauvinist attitude toward I
rapists and child molesters does not abide well after public

disclosure of the menace of male rape and child molesting since a
the mid 1970's. Ploscowe's suggestion that rape victims' We

stories shouldn't be accepted at face value sounds suspiciously

like Sir Matthew Hale's famous denunciation of rape victims.

Ploscowe almost ignored child molesting, as if it were not a

serious, pervasive social problem. Ploscowe was a precursor of 7
the 1960's student rebels who demanded greater sexual freedom

on campus.

Allan Bloom's thesis in The Closing of the American Mind [
is that the nation has passed through a revolution of-sexual

permissiveness followed by a new sexual puritanism which was E
the product of feminism.278 The Closing of the American -

Mind has been one of the most challenging social and

intellectual critiques of the intellectual foundations for life F
in the 1980's. Bloom- suggests that the two sexual revolutions

of the past two decades have sabotaged the underpinnings of 7
family life and encouraged hedonistic devotion to self r
expression at the expense of the common welfare of families.

He believes that the double revolutions of permissiveness and 7
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puritanism weretheproduct of a major event in American

intellectual history, the scrapping of Enlightenment

rationalism and its replacement ,by Max Weber's sociology and

Nietzche's antirational philosophy.27 9 If Bloom is correct,

then the underpinning upon which the old consensus about the

ideal of female modesty and virtue which supported the

. admission of uncharged sexual misconduct in sex offender cases

has been replaced by a new ideal. Bloom does not describe the

shape of the new view of sexuality and women. The best one can

do is to sketch the portrait of women as equals in the work
L

place whoare-the rulers of their own bodies, who are also

7
protectors of children from the invasive sexual incursions of

unreconstructed males.

L Public opinion polls confirm Bloom's prediction of a

revolution in the American view of,sexuality. In 1968, 68% of

all respondents told the Gallup Poll that extramarital sex was

L wrong. By 1985,, the number of respondents condemning

extramarital sex had shrunk to 39%.280 Despite a recent

increase in those disapproving of premarital sex apparently due

L to, tleAIDS scare, the majority-of Americans, classified by

sex, age, race or religious affiliation no longercondemn

fornication and adultery.2 8 1 Forty fourpercent.ofall

Americans favor the legalization of sodomy between consenting

adults.2 8 2 Extra marital sexual activity has.become common

practice among.most middle class Americans. Such great changes
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in public opinion'on sexual conduct reflect a major shift in

public morality. People are free to engage in any form of

voluntary sexual activity they choose to do, so" long as

everyone participating in that sexual conduct doe's so freely,

willingly, and voluntarily. The key word in this shift is

voluntariness.

The feminist revolution can be verified from similar

public opinion data. When women were polled regarding their 7
ideal personal lifestyle in 1986, 43% responded that they

wished to Ibe married, have children and keep a full time job.

Thirty per cent preferred marriage and children without outside

work, a significant decline since 1975. Fifty eight percent of L.
all women polled indicated that they expected to hold a full p

time job in their ideal life style.' In 1975, 50% of all

respondents wanted to be married and not to hold'a full time K
job.283 The Gallup Polls also indicated a heightened

awareness'of child abuse in the 1980's. Fifteen percent of 3
adult Americans reported that they knew of at least one serious

episode of child abuse occurring in the neighborhood or among

friends in 1982.284 It is difficult to summarize the public 7
opinion poll results on feminist issues, because the polls have

not asked all'the right questions. The key to understanding

these results 'seems to be that women want to be independent, 7
and t6o be'able to make voluntary choices with respect to

career, marriage, family and other activities. The -public
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approves of such freedom of choice. The Gallup polls have not

L asked about women's attitude toward sexual activity. There are

r no available poll results on the issue of sexism in the work

L place or sexual harassment.

The three decisions that form the,core of this article

represent three approaches to the social policy behind the

L sexual revolutions. The Getz court, in an exceptionally well

r crafted opinion, took a conservative course. It confined

L admission of uncharged sexual misconduct to a limited number of

I-` situations matching the examples listed in Rule,404(b). The

Getz court did not accept the principle of inquisitorial proof

in sex offender cases. At the same time, Delaware prosecutors

would be permitted to introduce uncharged misconduct evidence

which would be taken as proof of predisposition to commit

criminal activity by the jury, although ostensibly offered
L

under express limitations confining the jury's use of uncharged

misconduct evidence to the traditional Molineux list of

exceptions.285 , The Getzcourt achieved a temporary truce

between inquisitorial proof and traditional-Anglo-Saxon

accusative proof.

The, Lannan court was much less sure of itself. The court

wanted to integrate its long-standing depraved sexual instinct

7, exception to the common law character evidence rule in sex

offender cases with its own case law following the Molineux

rule. It chose to do this by abolishing the depraved sexual
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instinct exception by adopting Rule 404(b) of the Federal Rules

of Evidence as the only guideline for admitting uncharged K
misconduct evidence. 'At the same time the court embraced Rule

404(b), it treated Rule 404(b) as an enumeration of exceptions

to the character evidence rule, as if it were the common law

Molineux rule. The court added to the enumerated "exceptions",

a "res'gestae" exception that does not'appear in the-text of L

Rule 404(b).286 Federal Rule 404(b), however,'was expressly p
designed to do away with a'list of specific exceptions to the

general character evidence rule, in order to prove a non- 0

character reason for admitting uncharged misconduct'

evidence.287

Finally, the Tobin court wanted to continue its long-

standing common law treatment of character evidence, even

though it had adopted the Uniform Rules of Evidence, and

imported-wholesale the inclusionary view of Rule 404(b) favored

by the'commentators. It wanted to use Rule 404(b) as a laundry

list of pigeonhole exceptions to a general exclusionary

character evidence rule, and provide for a further special

exception for uncharged misconduct evidence in sex offender r
cases.' The Tobin court did not see the inconsistencies between

the exclusionary and inclusionary versions of the character K
evidence rule and the treatment of uncharged misconduct C

evidence. ''

' It'is time to review the current state of the law of F
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uncharged misconduct evidence as applied to sex offender cases.

The United States and thirty six other jurisdictions have

adopted the 1973 edition of the Uniform Rules of Evidence.288

Uniform Rules 404, 405, 406, 608 and 609 have supplanted the

common law basis for admission of other sexual misconduct

evidence in sex offender cases. Two states follow their own

codified rules of evidence which differ somewhat from the

Uniform Rules, but contain provisions essentially similar to

Rule 404 of the Uniform Rules of Evidence.289 The remainder

have adopted the Molineux rule as a matter of case law.290

A plurality of jurisdictions admit uncharged sexual misconduct

evidence under either the lustful disposition exception to the

character evidence rule or under the Molineux rule, without

distinguishing the basis for choice of one rule over

another.291 A few states confine admission of uncharged

sexual misconduct to the Molineux rule list of exceptions to

the character evidence rule. 2 9 2 Three states have

repudiated the lustful disposition rule by decision.293

B. MODERN LUSTFUL DISPOSITION RULE JURISDICTIONS:

GEORGIA, ARKANSAS, ARIZONA.

Georgia, Arkansas and twenty six other states294 admit

sexual misconduct evidence via the common law lustful

disposition rule, although they also employ the Molineux rule

for the same purpose. Georgia practice is representative of

those states that still recognize the lustful disposition
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exception to the character evidence rule. Georgia admits
LI

evidence of an offender's other sexual misconduct to show the

offender's lustful disposition in statutory rape,29 5

sodomy,2 9 6 indecent liberties,2 97 incest,29 8 and child

molesting2 9 9 cases. The Georgia courts admit evidence of

other similar sexual misconduct either to show the defendant's r

"bent of mind"3 0 0 or the accused's "lustful

disposition"'.30 1 Georgia also follows the common law

Molineux rule, and occasionally admits evidence of the

defendant's other sexual misconduct to show motive, intent,

plan or design as well as the defendant's bent of mind or

lustful disposition.3 0 2 Georgia courts admit evidence of L
prior similar sexual misconduct if the evidence is deemed

relevant to showing a lustful disposition to engage in that

type of criminal deviant behavior.3 0 3 The Georgia courts

have no compunction about admitting uncharged sexual misconduct

occurring after the incident charged in the indictment.3 0 4 L

A few cases help explain how the lustful disposition rule

works in practice in Georgia. In Hall v. State,305 the court

followed the "bent of mind" version of the lustful disposition

rule. The defendant was charged with child molesting,

attempted rape and battery committed on his 12 year old

daughter. At trial, the victim's younger sister testified over f
objection that the defendant had sexual relations with her at

age 12 or 13, some 16 years before the trial and 15 years [7
68
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before the alleged sexual activity by the defendant with his

daughter. The trial judge held a hearing on admissibility of

the 16 year old incest outside the presence of the jury and

held the former misconduct admissible to prove the defendant's

lustful disposition, although the current indictment did not

allege penetration, and the 16 year old offense involved a

single act of conventional intercourse between defendant and

his younger sister. The Court of Appeals affirmed Hall's

L conviction. Relying on much precedent, it found the 16 year

old act of incest on the defendant' sister probative of the

defendant's predisposition to commit crimes of that sort on his

own daughter.306

Burris v. State307 represents a further extension of the

lustful disposition doctrine. The defendant was accused of

child molesting. The State produced Cindy Sexton, who

testified that the defendant's sister-in-law told her that the

defendant and his wife had intercourse while the victim was in

their bed. Sexton testified to the presence of pornographic

literature in the Burris household. She also testified that

F' she was in Burris' home when unnamed sexual devices were

delivered by UPS. 308 The defendant argued that possession of

pornography and of sexual devices was not criminal, and

dissimilar to the crime with which he was charged. The court

held, however, that proof that the defendant possessed

pornographic literature and special devices designed for sexual
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stimulation tended to show-the defendant's unnatural bent of

mind, which was relevant to the crime with which he was

charged.30 9

1Most lustful disposition jurisdictions admit uncharged

sexual misconduct evidence on much the same basis as Georgia

does. The courts allow uncharged similar sexual misconduct

evidence to be used by the trier of fact in determining the

defendant's lustful disposition by circumstantial proof of a

general character trait, followed by an inference from that "

inductively proved general character trait that the defendant

committed the crime charged in the indictment.3 1 0

Some jurisdictions also follow the lustful disposition L

rule although the jurisdiction has adopted the Uniform Rules of

Evidence. Arkansas and Arizona are examples of-two-different

approaches to amalgamating the lustful-disposition rule with

Rule'404(b). Both jurisdictions have done a better'job than

Indiana has done. Arkansas limits the use of its lustful

disposition exception to incest'and child abuse cases.3 1 1 -

Arkansas, unlike Georgia, has adopted the Uniform Rules of

Evidence. The'Arkansas Supreme Court's leading-decision on

admission of similar instances of uncharged misconduct, Price

v. State,31 2 held that uncharged misconduct could be-admitted V
under-Rule 404<(b) if the prosecution established some

independent grounds of relevance other than proof of the

defendant's bad character, providing that the probative value
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of the uncharged,,misconduct outweighed any prejudice to the

L defendant.313 It construed Rule 404(b)'s limitations on

admission of uncharged misconduct as a series of examples,

ratherthan a strict laundry list of exceptions to the

exclusion of, character evidence.314 In incest and child

abuse cases, however, the Arkansas Supreme Court has continued

L its earlier case law sanctioning admission of similar uncharged

misconduct to prove "a proclivity toward a specific act with a

person or.class of persons with whom the accused has an

intimate relationship".31 Arkansas has also been known to

extend.its rules on admission of uncharged sexual misconduct in

L forcible rape cases involving family members to permit

introduction of child molesting incidents preceding the

forcible rape.316

-Arkansas has taken an approach prefiguring proposed new

Federal Rule of Evidence 414, which would allow similar

uncharged sexual misconduct evidence to be admitted for any

relevant purpose, without regard to Rule 404(b)., It has

established a highly specialized rule for admitting sexual

misconduct in child molesting and incest cases, which it has

extended to.forcible rape cases whose victims are children or

close relatives.

Arizona also retains the lustful disposition rule, but

Lo applies the rule in an unusual manner to sex offenses.

Arizona'sleading cases on uncharged misconduct happen to be a
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sex offender case. In'1973,'before the Arizona Supreme Court

had"adopted the Uniform Rules of Evidence, the court-reaffirmed

its "earlier'case law- admitting uncharged sexual misconduct r
evidence in sex'offenses where "there is sufficient basis to

accept proof of similar acts 'near in time to the offense V
charged as evidence of the accused's'propensity to commit such

perverted acts."3 1 7 Four years later, after Arizona had K

adopted the Uniform Rules of Evidence, but prior to'their

effective date, the Arizona Supreme Court took up uncharged

sexual misconduct again in State v. Treadaway.3 1 8 The

defendant'was charged-with the sodomy and murder of a 6 year

old boy. The assailant had crept into the boy's bedroom through L

-a window and had raped'and murdered him. 'Treadaway was r
arrested on fingerprint evidence. At trial, a three year old

incident in which Treadaway sodomised a 13 year old boy was

admitted to show his emotional propensity for sexual

satisfaction with little boys. 3 1 9 The Arizona Supreme Court

reversed his conviction, holding that the prior -sodomy was too E

remote in time and too dissimilar to be relevant'without a

foundation from an expert medical witness which-'would show that

a three year old sodomy-of a boy demonstrated an emotional

propensity to commit such crimes. 3 2 0

-FThe Arizona Supreme Court has a passion f or reviewing

social science literature to support its decisions'in sex

offender cases. In State v. McDaniel,321 decided'-back in
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1956, theArizona Supreme Court relied on the obsolete criminal

sexual psychopath theory to explain why it admitted uncharged

misconduct evidence against the defendant, who was charged with

committing anal and oral sexual acts with two 12 year old

boys.322 The court found that a person who has "given way

to unnatural proclivities"323 within a short time ofthe

offense in the case at bar demonstrated a "specific emotional

propensity for sexual aberration.,,324 Twenty one years

later, thecburt reviewed Tappan's 1951 New Jersey work in

Treadaway, to show that it now had doubts about the recidivism

of sex offenders and of the relevance and materiality of prior

similar uncharged sexual misconduct evidence.325 Since

~Treadavay, the Arizona courts have waffled onthe basis for

admitting uncharged sexual misconduct. ,

; In State v. Day,3 2 6 decided in 1986, the Arizona Supreme

Court approved of joinder of 17 separate, distinct counts of

first degree sexual assault on the ground that evidence of each

assault was relevant to establish the defendant's "emotional

propensity" to engage in rape. 327 The opinion is devoid of

any reference to the proper psychiatric foundation for such

evidence required by Treadaway. In State v. Cousin, 3 2 8 a

child molesting case, the Court of Appeals approved of

admitting prior-episodes of child molesting involving the

defendant's 18 year old daughter which occurred four to seven

years before the acts charged in the indictment. The state
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called a psychiatrist who testifiedthat the earlier acts

demonstrated the defendant's emotional propensity for-child a
molesting.32 9 In two recent child molesting cases,,,State v.

Lindsey3 3 0 and State v Smith, 3 3 1 the prosecution offered

photographs of defendant's victims while engagedin different

forms of perverse sexual activity with the defendant to show a

common plan or scheme, without reference to the fact ,that the LL
photos also proved the defendant's emotional propensity to

commit depraved sexual acts on children. Apparently no

psychiatric foundation evidence was put in to prove that the

photographs demonstrated emotional propensity. .

The practical criteria for choosing betweenthe,lustful

,disposition rule and the Molineux rule in Arizona is the

availability of a psychiatrist who can lay the ,foundation

required for proof of-emotional propensity. When the State

cannot-find such a witness, it chooses a Molineux J

exception. In either case, the State usually succeeds in P
putting in.evidence that shows the defendant's predisposition

to commit sex offenses.3 3 2 The Arizona approach does, require

the court'to make an.assessment of the probative.value of

uncharged misconduct incidentsand to review the potential for

unfair-prejudice against the defendant arising from over-

generalizing from a few instances of similar sexual misconduct

to an.improper guilty verdict. However, Arizona has departed

from accusative criminal.justice. The defendant's whole sex

74



Fly

i , LUST92-1.DOC

life is on trial.during the state's case in chief, providing

L that an expert witness has examined the defendant and reviewed

V the defendant's sexual case history.3 33 This expert will

L help the jury interpret specific instances of sexual misconduct

and apply those incidents to the general verdict of guilt or

innocence. ,The jury, being thus advised, will be reaching a

L verdict-on the basis, of generalpredisposition to commit crimes

of that ilk.

- C. MOLINEUX RULE STATES.

The majority of U.S. jurisdictions admit uncharged sexual

misconduct evidence under.one or more ofthe traditional

L exceptions to the character evidence ruleformulated in

Molineux. Most of the states that have adopted the,,Molineux

Ad rule by case law, by statute or by rule view it as a

specialized rule of relevance allowing admission:ofthe

defendant's specific acts of uncharged misconduct when relevant

to some intermediate issue such as motive, intent, knowledge,

A." opportunity, plan or design, identity or the like.3 34

L Uniform Rule 404 and its common law predecessorsdo not list

I "lustful disposition" or "corroboration of.the victim's

testimony" as an example of another relevant..purpose for which

L uncharged sexual misconduct would be admissible in sex

offenses. Those states that follow a judge made-version of

Rule 404 adhere to much the same line of reasoning as do those

jurisdictions-following the Uniform Rules.. A surprising number

75

L

L



LUST92-1.DOC

of these jurisdictions, however, retain one version or another l

of the lustful disposition rule alongside more modern character

evidence rules. 7

Uncharged sexual misconduct is admitted under the Molineux

rule to show the accused's'motive, to show the accused had a

plan or'design to commit the sex crime charged, to prove

identity of the accused through'modus operandi evidence, and to L

rebut a claim of accidental touching. Intent is not-an issue

in sex offenses, unless the accused is charged with sexual

assault against a non-consenting adult, and raises the defense

that-the-victim consented to the defendant's sexual conduct,

where'consent would decriminalize the act. The courts L
generally grant the prosecution great leeway~to introduce r
uncharged sexual misconduct when the intermediate issue,

enumerated under Rule 404(b) or its common law predecessor, is F

not truly an issue in the case.

1. -Proof"of Motive Where Motive is A Non-Issue.

Proof of motive is proof of intent.' Sex crimes are not

crimes of specific intent. "Mens rea is established by

consciously committing the forbidden act against the victim. L
Two recent-cases'will illustrate the appropriate and

inappropriate admission of uncharged sexual misconduct to prove

motive under the Molineux rule. '

In State v. Yager,335 the defendant was indicted on a

single count of sexual assault on a-male child`committed around
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Thanksgiving, 1988. The 31 year old defendant was accused of

touching the penis of C.M.,, an 8 year old child for whom he was

p babysitting. The defendant first admitted touching the victim,

claiming that his hand accidentally slipped while massaging the

L child's stomach to cure his stomach ache. At trial,,the

defendant changed his story and denied touching the boy. The

i, prosecution produced two young men, A.L.,and A.G., who

testified to long-term sexual relationships with Yager,

beginning when they were children withfondling episodes.

L Yager objected to A.L.'s and A.G.'s testimony on theground

that the testimony was improper characterevidence., The court

permitted the men to testify in order to show the defendant's

-motive for touching C.M.

In short, Yager claimed an "innocent reason" for touching

C. M., and the State sought to rebut that evidence by showing

that Yager had long-term sexual relations with twoother boys

anywhere from ten to fifteen years before the date of the

offense charged in the indictment.33 6, Yager was convicted

and appealed. The court found that Yager's original story put

his intent at issue, because he first-claimed to have touched

CiM. innocently. Consequently, the court ruledthat the State

L was properly permitted to prove Yager's motive for the touching

by showing his prior sexual misconduct with other young

boys.3 3 7

L , 'This case follows earlier decisions allowing proof of

L
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similar sexual misconduct to rebut the defendant's claim of

lack of mens rea due to accidental touching or touching for an dJ

innocent purpose. Once the defendant makes an issue rout of

mens rea, the prosecution is free tb rebut a- claim of lack of

mens rea by proof of similar misconduct, whichteliminates any

claim of accident or innocent purpose by the rule of

probabilities.338 Of course, the jury will also learn that

the defendant has a criminal history involving sex offenses.

However, State v. Plymesser3 3 9 represents misuse of the

motive category in sex offender cases. The defendant was L

charged with a single count of second degree sexual assault of

a child. The defendant was alleged to have placed-his hand

over the vagina of Kelly, D., a 13 year-old daughter of

defendant's friends. The defendant had Kelly in his car and L1

was driving her to his house to decorate a Christmas tree. He

stopped the car, began french kissing the child and touched her

breasts and vagina with his hand. He then got out of the car,

urinated, re-entered the car and forced Kelly to touch his C

penis.340

The state filed a motion in limine to permit it to 7

introduce evidence of prior sexual misconduct.-After-much

wrangling over admitting two prior 1969 and 1977-convictions

for child molesting, psychiatric testimony surrounding each of

the prior offenses, and the arresting officer's testimony

relating the defendant's confession to the 1977 incident, the
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trial judge permitted proof of the 1977 conviction for sexual

assault of a child and the arresting officer's version of

defendant's confession that he put his penis in the child's

mouth while intoxicated. The defendant objected on the ground

that admission violated the character evidence rule.341 The

defendant was convicted and his conviction was affirmed by the

Wisconsin Supreme Court. According to the court, the trial

judge properly admitted the 1977 sexual assault conviction and

the accompanying confession under Wisconsin's relaxed version

of Rule 404(b) that permits proof of uncharged sexual mis-

conduct to show the defendant's motive to commit the

crime. 3 4 2

However, the defendant never claimed an accidental or

innocent purpose for his actions. He denied touching the

victim as described in the indictment. Intent was not an

issue, and the defendant's motive for his actions was not an

issue. The court in fact was admitting proof of the

defendant's prior misconduct to show his lustful disposition

towards the 13 year old victim. Nonetheless, the jury in Yager

and Plymesser considered the defendant's criminal sexual

misconduct in precisely the same way: in each case a limiting

instruction was given, allegedly confining the jury to consider

criminal history as it related to motive,,but the jury had the

defendant's criminal sexual misconduct history and could do

what it pleased with that history.
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2.' A Plan or Design Which Proves Defendant's

Disposition to Commit Sex Offenses.'

The Molineux rule contemplates use of uncharged"sexual

misconduct to demonstrate a continuing criminal activity, such

as a conspiracy, or to demonstrate intent by showing the

defendant's criminal plan or design.
343 While a continuing

criminal actlvity such as running an illegal still
344 or a U

house of ill fame345 can be proved by proving more than one V
overt instance of resort to such a place, sex offenders rarely

show'any concerted plan or design to engage in sex offenses.

If the courts, following'the Molineux rule, limited admission

of uncharged sexual misconduct to those instances where the V
defendant has a criminal plan or design, such as the case of

the physician who drugged his female patients to commit sexual

assaults upon them, no abuse would occur. However, the courts

have shown great willingness to admit prior and later instances

of sexual assaults by rape defendants to show a'design or plan V
to commit rape, which simply proves that-the defendant had a r
propensity to commit rape. 3 4 6

People v. 1ng347 illustrates appropriate use of the plan

or design exception to admit uncharged sexual misconduct. Dr.

Ing, an obstetrician, was accused of committing'ai sexual

assault on a patient during a pelvic examination. "Ing simply

denied any offensive touching. The State was allowed to prove

that Dr. Ing had assaulted other patients as much as 18 years
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prior to the date of the crime charged in the indictment, to

LG show that Ing had a long standing criminal plan or design to

take advantage of anesthetized patients.
348 The jury was

K permitted to consider Dr. Ing's criminal history in reaching a

verdict.

State v. Hampton3 4 9 illustrates the misuse of the plan

or design exception. The victim and the defendant worked at

the same business. While at work, the victim testified the

defendant approached her, threw her down on the floor,

strangled her, pressed a sharp instrument to her throat and

raped her. After copulation, the defendant allegedly offered

I the victim money if she would have sex with him again. Two

other women who were not fellow employees, who were not

attacked at the same location, testified that the defendant had

r approached them, thrown them down and attempted to strangle

them while he tried to have sexual intercourse with-them.
350

A third woman testified the defendant had strangled her, thrown

her to the floor and raped her, offering her money for further

Ls > sexual relations. The Kansas Supreme Court sustained Hampton's

L conviction on the ground that the three other victims' stories

proved a plan or design of rape on Hampton's part. This

evidence merely showed that Hampton committed several sexual

assaults in -a similar manner. The offer of money might have

made the three assaults similar enough to be modus operandi

evidence if the identity of the accused was, an issue, in the

81

LX



LUST92-1.DOC

case. However, neither specific intent nor identity of the

accused was an issue, and the location of the assault and the L
relationship the defendant had with the other victims were not f

identical to those connected with the victim in the case tried.

The evidence of other attacks amounted to proof-of the

defendant's predisposition to commit sexual assault.3 51

However, the jury had Hampton's criminal history to consider in

reaching verdict. Although Ing presented a better rationale

for allowing the jury to consider the defendant's criminal

history, the jury was allowed to consider the defendant's 7

criminal history in reaching a verdict in both cases.-

3. Proof of Identity of the Sex Offender When

Identity is not a Bona Fide Issue. - -

The Molineux rule was formulated in a case in which the

identity of the accused was the only issue. The courts have

admitted uncharged sexual misconduct evidence to-prove the

identity of the accused. King v. State35 2 represents an r
orthodox use of-the identity exception. The victim-was stopped

by a man while she was driving home. He told her that her tail

lights were out. As he engaged the victim in conversation, he

pulled out a pistol and forced the victim into his-car and

drove her to a secluded place where the victim was raped.3 5 3

Two weeks later, she was stopped again-by a man in a-similar

light colored station wagon who forced--her at gunpoint into his

car and drove her to a secluded place where the victim was L
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raped again. -She identified the defendant as the perpetrator

of the first assault, but was unsure of her second attacker's

identity. The Arkansas Supreme Court sustained King's

conviction, holding that the prosecution was properly permitted

,to prove that the defendant committed the first sexual assault

to prove the identity of the accused in the second case.
354

This particular rapist had an unusual modus operandi which

warranted the inference that the same person perpetrated both

-rapes. Therefore, the jury could consider the defendant's

criminal history with respect to the victim in reaching a

verdict.

People v. Oliphant3 5 5 represents an abuse of the

identity exception to the character evidence rule. A Michigan

State University coed was raped by a black man after a social

encounter. She had agreed to accept a ride home from the campus

with her new found friend. On the way home, the defendant made

a detour to an out of the way place and according to the

victim, importuned her for sexual intercourse. When she

refused, he grabbed her. Under fear for her life, the victim

did not resist further and the defendant completed intercourse

with her.356 Identity was not an issue. Oliphant claimed

the victim consented to interracial sexual intercourse with

him. The prosecution was allowed to bring on four other white

women who identified Oliphant as the young black man~who had

offered them a ride home from the Michigan State campus,
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made a detour to an out of-the way place and importuned them

for sexual intercourse. Each said they refused his advances. Ln
When they refused, all four claimed he forced them to have sex v
relations with him. Two of the four women had made criminal

complaints against Oliphant which had resulted in Oliphant's

acquittal before another jury.35 7

Oliphant was convicted. The Michigan Supreme Court

affirmed his conviction, finding that the four other uncharged 7
acts of sexual misconduct were properly admitted to prove L

Oliphant's identity-as the rapist-, to corroborate the victim's

story and to disprove any consent to his amorous advances.3 5 8

First, Oliphant had admitted sexual intercourse-with the L
victim, eliminating identity of the accused as an element in

the case. Second, the victim's story could not be corroborated L
by-testimony-by other victims that they had been raped by the

defendant at other times. Third, the State could not prove

that Oliphant had sexual-intercourse with the victim against

her will by proving that at some other time,-Oliphant had

sexual intercourse with another woman against her-will. In

reality, the court employed-the identity-exception to allow

proof of four similar complaints of sexual assault to

corroborate the victim's story by proving the defendant's V
propensity to commit sexual assaults on white women. This is

precisely the same result reached by the House-of Lords in

Dept. of Public Prosecutions v-. Boardman.3 5 9 The--effect upon
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the jury is the same, whatever rationale the courts use to

explain away admission of uncharged sexual misconduct. The

jury will have the relevant portion of the defendant's criminal

history before it for consideration in reachinga verdict.

Finally, the courts have faced one or two cases in which

the alleged perpetrator committed multiple acts of rape or

sodomy on morethan one victim at the same time. Using the

interwoven crime exception to the character evidence rule, the

prosecution has been allowed to prove all of the multiple acts

L committed by the defendant.360 The jury, again was permitted

to receive the defendant's relevant criminal historyand to use

that history in reaching a verdict.

The point of this analysis of the operation of the

L Molineux rule is to demonstrate that following the Molineux

rule and Rule 404(b) does not stop the state from proving the

criminal history of a sex offender. It requires the state to

give some plausible intermediate issue such as motive, intent,

plan, design or identity that the defendant's criminal history

m
might also prove. If the state can prove the defendant's

relevant criminal history by a preponderance, following the

standard of proof established by Huddleston v. United

States,361 the jury will receive that history. Although the

Molineux rule requires a limiting instruction that informs the

jury that it can apply that criminal history only to-an

appropriate intermediate issue, the legal cure provided by a
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limiting instruction is not a psychological or practical remedy

for the harm done. No one can guarantee that the jury has not

used the defendant's criminal history to reach a general

verdict of guilty based in predisposition.

Prior to World War II, statutory rape prosecutions made

most of the law relative to uncharged sexual misconduct, but

statutory rape has been reclassified by many jurisdictions as L

sexual -assault on a person under'16.362 In the infrequent v
-modern-prosecutions for sexual assault on a non-relative under

16, prior and subsequent sexual activity with the same person V
under 16 is generally admitted to show plan, design, motive

intent or identity.3 6 3 Child molesting and incest decisions [
have made more law since-the 1960's than criminal sexual

assault cases involving non-relations. The same--sexual assault

statute which forbids genital contact with a person under 16

also forbids fondling, touching the genitals, oral sexual

activity or anal sexual activity with a person under 16. Most

of the recent prosecutions under the sexual assault statutes n

have involved child molesters. The defendant's other similar,

sexual-acts with the same victim are admitted to show the F
L.

defendant's plan or design.364 Dissimilar acts with the

same victim are also routinely admitted.36 5 Additionally, the

defendant's sexual misconduct with the victim's brothers and

sisters are admitted to prove a guilty plan or design, or

motive.3 6 6 The courts disregard the passage-of time between
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child molesting incidents for the most part, admitting former

sexual misconduct with the victim's siblings occurring as long

as ten yearsprior to the assault on the victim.367 In

short, accusedchildmolesters must expect the state to prove

other similar child molesting incidents at trial, just as the

State of Delaware did in Getz. Manystates still allow proof

of uncharged sexual misconduct between defendant and victim to

corroborate the victim's story or to prove the attacker's

lustful disposition in those states adhering to the lustful

disposition rule.368 Whatever rationale the court may

invoke to permit proof of the defendant'scriminal history, the

result is essentially the same. The jury will receive the

defendant's history of criminal sexual misconduct and convict

thedefendant, inpart, on propensity to commit that type of

crime.,

Since the Molineux rule fails toexplain judicial behavior

on admission of uncharged sexual misconduct,-it is a dishonest

ruleto use in sex offenses. It may be adishonest rule in

other criminal prosecutions as well, when the defendant's

propensity to commit similar criminal misconduct is submitted

to the jury to be used to determine the defendant's guilt.

California and New York jurisprudence-on uncharged sexual

misconduct is intriguing and a perfect example of.the confusion

that the Molineux rule causes when the courts try to admit

uncharged sexual misconduct.
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C. NEW YORK AND CALIFORNIA

New York and California each claim to follow the Molineux 1

rule with respect to uncharged misconduct. However, New York

retains a vestigial version of the lustful disposition rule for

incest cases. 'California's jurisprudence on uncharged

misconduct evidence has been shattered by bewildering appellate

decisions and Proposition 8-that restrains appellate review of

evidence in criminal prosecutions. Since neither'state neatly

fits into the'general mold of Molineux rule states, their

version of the law on uncharged sexual misconduct has to be

treated separately.e.

1. New York: A State in Which a Vestigial Lustful

Disposition Rule Coexists with the Molineux'Rule.

'New York happens to be'one of the twenty nine, -

jurisdictions which' recognize the Molineux rule for uncharged

misconduct. These states also recognize some version or

another of the lustful disposition rule. In recent years, New

York',has gradually abandoned its'lustful disposition exception

to the character evidence rule in sex offender cases. The

Court of Appeals ruled in People v. Johnson, 36 9 'in -1968 that

the defendant's prior uncharged sexual assaults were-irrelevant

and inadmissible to prove any issue, because-the defendant was

charged- with''both-'forcible and statutory rape,' and he had made r
no issue'of the victim's consent.370 In 1987, the Court of

Appeals' overruled People' v. Thompson3 7 1 in Peopl'e v. "
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Lewis. 3 7 2 Lewis was charged with committing incest with his

14 year old illegitimate daughter, Ceceil. She testified to at

least ten different sexualencounters withthe defendant over a

period of several months in addition to the incestuous act

charged in the indictment. 37 3 The Court of Appeals held

that none of the traditional Molineux rule exceptions applied

to Ceceil's testimony about the ten other acts of sexual

intercourse with her father. The court -disposed of the

L"amorous design" exception derived from Thompson by stating

r that the "amorous design" rule was dicta and unsupported by the

English and American cases cited in support of the rule.
374

It limited the Thompson decision to condoning proof of other

uncharged sexual misconduct in those kinds of sexual misconduct

cases in which a mutual decision to engage insexual activity

is relevant.375 The court also held that a complaining

witness cannot corroborate her report of one offense by making

L further uncorroborated charges against the accused.
376

Later New York cases followed Lewis in excluding evidence

of uncharged sexual misconduct merely to demonstrate the

defendant's "amorous designs".377 However, New York courts

found other ways to approve admission of uncharged sexual

misconduct evidence after Lewis., In People v.. DeLe on,378 the

Appellate Division-held that the defendant'sstatement to the

victim that "he had just recently . . . raped a girl" made

during the course of a sexual assault on the victim was

L
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admissible to rebut any suggestion-of consent in a case of

overwhelming guilt.379

New York courts following'the Molineux rule have already

admitted uncharged-sexual misconduct to'prove'plan or

design3 8 0 and identity of the accused.3 8 1 p
New York's experience with the Molineux rule in sex

offender cases has been paralleled' in Illinois3 8 2 where v

vestiges of the lustful disposition rule may coexist-with the

Molineux rule in sex offender cases. Kentucky's lower V
appellate courts continue to apply the lustful disposition

rule, questioning the real intent of the Supreme Court in

Pendleton.3 8 3 New York's vestigial amorous design exception

to the character evidence rule would still applyiin incest and

bigamy prosecutions. New York has rejected corroboration as a

reason for admitting the defendant's sexual misconduct history
LJ.

with the victim, but its jurisprudence has the plan or design

rational at hand to permit proof of the same misconduct to

demonstrate a plan or design.,

Despite an attempt to reform its law on character evidence

and a further attempt to limit uncharged sexual misconduct

evidence, New York has really made no improvement-in its law on

uncharged sexual misconduct, although the courts may: feel

better because their approach to admission of uncharged sexual

misconduct has some plausible theoretical consistency.

2. California:'Failure to Harmonize The-Mo-lineux Rule or
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to Develop Any Consistent Policy Towards Uncharged

Sexual Misconduct Evidence.

California has an almost unintelligible position on

admission of uncharged sexual misconduct in sex offender cases.

Because it is so baffling, it is worthwhile to review the

twists and turns of California's case law, statutes and

constitutional initiatives to see how the common-law approach

C to the character evidence rule can absolutely fail to achieve

L any clarity or consistency in practice.

California's case law on proof of other sexual misconduct

in sex offender cases has always been confusing. A number of

pre-Evidence Code intermediate appellate court decisions seemed

to have adopted the lustful disposition rule.
384 However, a

significant number of pre-1967 cases followed the Molineux

rule, admitting uncharged sexual misconduct only when relevant

to prove intent, motive, design or plan or identity of the

accused. 38 5 Section 1101 of the California Evidence Code,

which restated the common law bar against admitting character

L evidence, did very little to ease the confusion. Section

1101(b) set out the common law exceptions to the character

evidence rule for uncharged misconduct in much the same way as

the Uniform Rules did. The lustful disposition rule was not

clearly repealed by the Evidence Code.

L Since 1967, the California courts have struggled with the

application of section 1101(b) of the Evidence Code to sex
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offender cases. At times the courts tend to use section

1101(b) as a series of magic words, which if uttered by the

State in its offer of proof, sanctify use of the defendant's r
criminal history. At other times, the courts prescribe

limitations 'and controls on use of the defendant's criminal

history, derived from the Evidence Code and from its common law

tradition. V
The history of the development of the admission of

uncharged sexual misconduct evidence under section 1101(b) of

the Evidence Code really began with People v. Covert.3 8 6

The defendant was charged with committing incest and lewd and

lascivious acts oh his 16 year old daughter. The defendant's

19 year old daughter testified to earlier, similar incest

committed on her by defendant. The Court of Appeals approved

of admission of these stories to show the defendant's criminal

plan or design and also to corroborate the story of the 16 year

old victim. 3 87 In the same year, in People v. Paxton, 38 8 t

a rape and robbery case, the state called a second victim to

testify to an earlier rape committed on her by defendant in

what the court thought was a strikingly similar manner. This

second uncharged incident was admitted to prove identity,

although identity was not a real issue in the case. 389 In

People v. Gray,3 9 0 which was decided the year after the

-Evidence Code became effective, the defendant claimed the

victim consented to his advances. The defendant also proved
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that he had voluntary sexual relations with the victim before

the alleged assault.391 The prosecution put on three

rebuttal witnesses who stated that they had been casual

L acquaintances of the defendant, and were forcibly raped and

beaten by thedefendant when they did not consent to his

advances.392 So far, the California courts were using

section 1101(b) as a vehicle to funnel uncharged sexual
L

misconduct evidence into the prosecution's case in chief with

minimal restraints.

The court did not care much about the age of prior sexual

misconduct. In People v. Ing,393 the California Supreme Court

admitted similar episodes of uncharged sexual assaults

perpetrated by an obstetrician on patients as much as 18 years

before trial to show modus operandi and plan or design on the

theory that Dr. Ing had a single conception or plot for

ravishing his patients. Although the court's rationale was

classic Molineux rule theory, it did not explain why the 18

year old episodes of similar misconduct were still probative.

California courts used the modus operandi rationale to

admit prior sexual misconduct under section 1101(b) in People

v. Whittington, 3 9 4 decided in 1977. The First District Court

of Appeals held that a rape committed almost three years before

the date of the crime charged was relevant to prove the

identity of the perpetrator because the modus operandi in both

L instances was similar. 39 5 In both instances, the victim was
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accosted while emptying garbage outside her apartment. The

perpetrator threatened to rob the victim, but informed the

victim that he was free of'venereal disease-and had-not had any

sexual relations for a long time. The sexual assault then K
followed.396 It may have been the defendant's express r
warranty of freedom from venereal disease that the court found

to be a "signature" of the'accused.

In People v. Cramer,3 9 7 the defendant was charged with

sexual assault on a 13 year old boy. Intent and-identity of

the accused were not in issue.' Nonetheless, the court approved V
admission of similar homosexual acts committed by defendant on

another boy to show "common design or modus operandi".398 L

So far, this section has reviewed cases that treat section

1lOl(b)'as "magic words". People v. Stanley3 9 9 represents

the other side of the coin. The defendant was charged with E
sexual assault of a boy. Prior similar assaults by the

defendant on the same victim were admitted at trial, but L

admission was disapproved by the Supreme Court on the ground

that'the prior uncharged sexual misconduct evidence was L.

inadmissible when the only issue was the veracity of the victim g

at trial.400 Stanley was complicated by the fact that the

victim may have been an accomplice under California law. At 7

any rate, the Supreme Court tried to limit admission of

uncharged sexual misconduct evidence to cases in which there V
was real issue raised under section 1101(b) requiring weighing r
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of probative value against prejudice to the defendant.

L During the mid 1970's, the California Supreme Court

continued to ease the limits on the use of uncharged sexual

misconduct. People v. Thornton,4 0 1 involved the identity of

the perpetrator of robbery, kidnap, sodomy and rape against two

different victims, Ottila J. and Eileen S. The defendant gave

alibi evidence at trial. The prosecution retaliated by

producing Marcia B., Edith B., and Suzanne P., who had

L identified the defendant as the man who robbed and sexually

F- assaulted them. The five separate instances of sexual assault

had unusual and distinctive common elements. The perpetrator

F- used a ruse to gain access to the victim's car. The victim was

driven to a remote place in her own car and ordered to

L - completely disrobe. The victim's purse was ransacked before

F- sexual assault was perpetrated. The victim was threatened with

death if she talked. Finally, in all five cases, the victim

was physically abused, kicked, beaten and foreign matter was

stuffed in the victim's vagina.402 The trial court admitted

the other victim's stories. The Supreme Court, on mandatory

K review of a death penalty, set aside the penalty phase of the

trial, but affirmed Thornton's guilt on the ground that the

five similar sexual assaults amounted to signature crimes

rebutting his alibi. 403

People v. Pendleton4 0 4 came up in 1979. It involved

prosecutorial use of two prior instances of rape against the

995
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defendant in a rape trial.- In each case, the victim had been

attacked early 'in the morning by an intruder who entered the

victim's locked residence, threatened the victim with harm and 7

robbery. The attacker then started discussing his family and

friends, and the victim's friends while holding"the victim. r
The victim was then struck and sexually assaulted.405"

Identity of the accused was not an issue during,

Pendleton's trial on a third sexual assault charge. The p
victims of the two prior assaults testified, giving their

stories to prove the defendant's intent. The California

Supreme Court affirmed Pendleton's conviction on the theory

that the stories of the other two victims proved criminal

intent, although rape was not a crime of specific intent. The

court also found that the two prior sexual assaults proved the

defendant's plan or design, but it is difficult to see what

kind of'plan was carried out by these separate attacks. The

court'seemed to be returning to the lustful disposition rule

without explicitly reaffirming its existence.406 The C

Pendleton decision was not classic Molineux rule theory,

because the intermediate issues for which the prior assaults

were offered were not actually litigated at trial'. The court

slipped back into the magic words approach. a
By the mid 1980's California's inferior appellate courts

responded to the Pendleton opinion by letting down the bars to

use of uncharged misconduct evidence in-sex offender
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cases.407 In 1984, however, the Supreme Court pulled in the

K reins in People v. Tassel. 4 0 8 Tassel was charged with

sexually assaulting Ann B., a waitress, whom Tassell allegedly

If forced to commit oral copulation with him and conventional

intercourse in her Volkswagen vanagan.
409 Tassell testified

in his own behalf, claiming that Ann B. willingly consented to

his sexual advances. The prosecution then produced Mrs. G. and

Cherie B. Mrs. G., a waitress in a bar, testified that Tassell

If had-picked her up after work and forced her to engage in sexual

intercourse. Cherie B., a hitchhiker, told a similar story.

She claimed Tassell had picked her up and forced her to engage

in sexual relations with him. The prosecution offered these

r two tales to prove that Tassell had a design or plan to pick up

women and assault then.410 The Supreme Court affirmed

Tassell's conviction, but held that the two rebuttal witness'

stories were irrelevant to any issue which could be proved

under section llO(b). The court found that the only issue to

which these two stories related was the defendant's evil

propensity to commit sexual crimes. The court reasoned that

F the two other victim's stories were harmless error in an

overwhelming case of guilt.411

L Shortly after the Tassell decision was announced, the

California Legislature amended section 1101(b) of the Evidence

L - Code to "clarify" the decision by providing that uncharged

7 similar misconduct evidence was admissible in sexual assault

U ~~~~~~~~~~~~97

L



LUST92-1.DOC K
cases whenever the defendant raised the issue of consent.412

In 1985, the Supreme Court put further limitations on the

useof,,uncharged sexual misconduct evidence in.,People v.

Ogunmulga.41 3 The defendant a gynecologist,- was,,charged with

sexual-assault on a patient during a pelvic examination. The

defendant claimed that the step at the end of.the examining

table made it impossible for the examining physician,,to perform

sexual, ,acts on a patient during a pelvicexam. -,,To ,rebut this

contention in advance of defense evidence, the ,prosecution LJ

called two other victims who testified that Dr.,Ogunmugla had V
sexually assaulted them during their pelvic exams.,414 The

trial court allowed the other-victim's testimony toprove L
Ogunmulga's plan or design, although neitheridentity of the t

accused nor criminal intent was at issue in the case. The

Supreme Court reversed an Appeals-,Court affirmation.of

conviction, findingthat the admission of the two other

victims' stories was error, since neither identity nor intent

was at issue.415 This decision is very difficult to accept.

The defendant claimed that it was physically impossible to

commit rape upon his patients during a pelvic examination. T-hel lo
L.f

testimony of the other victims rebutted that claim squarely.

Whilesection 1101(b),does not contain an enumerated exception

authorizing admission of uncharged,misconduct to rebut a claim

of physical impossibility, the evidence was certainly relevant

under any-,view ofthe uncharged.misconduct rule..
9
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California law on uncharged sexual misconduct is too

L , confused to generalize. California may still recognize a

"lustful intent" exception to the character evidence rule in

criminal sexual assault cases. On the other hand, it may limit

V evidence of uncharged sexual misconduct to those few cases

whereidentity of the accused or intent are real issues. In

1982, the voters passed Proposition 8, an initiative that

abolished nearly -all limitations on evidence in criminal

prosecutions. Section 28(d) was an attempt to deprive the

appellate courts of supervision over admission or exclusion of

evidence in criminal prosecutions.416 It i extremely

L difficult to assess-the impact of Propositi on 8 on admission of

uncharged sexual misconduct. If Proposition 8 is-rigorously

Li applied to the character evidence rule, the character evidence

rule embodied in section 11101 of the Evidence Code no longer

applies to any criminal prosecution. So far, the California

L X courts have not followed Proposition S's literal command to

permit proof of the defendant's predisposition to commit

L evil.417

VI. CONCLUSION.

The jury usually gets to review the criminal history of

sex offenders, despite the character evidence rule that bans

convicting any U.S. citizen on his or her Fpredisposition to

commit crimes. There are two popular rationales that permit
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the courts to ignore the character evidence rule: the lustful,

disposition rule and the'Molineux rule.

'The Molineux rule, codified by Uniform Rule 404(b), -,

permits introduction of criminal history when some straw man

issue can be interposed to make criminal history evidence : V
relevant to something other than character or predisposition to- ¢

do evil. All U.S. jurisdictions recognize one version or ' .
another of this'rule.418 The Molineux rule permits the jury

to consider uncharged sexual misconduct when it proves both thel

defendant's bad moral character and some other issu'e, such as

criminal intent, plan, or 'identity of the accused. The

palliative offered is a limiting instruction telling the juryj

not to consider the defendant's criminal history on the issue '

of guilt or innocence, but only to prove the intermediate

issue. EJ

Twenty nine states follow some version of the lustful

disposition rule. Four states have done away with their f

version of the lustful disposition rule in the past four

years.419 West Virginia dumped its lustful disposition rule''

in 1987, but returned to it in 1990.420 Rhode Island F4
considered rejecting the lustful disposition rule, but decided--1-

not to'do so.421 The lustful disposition rule permits proofi &^

of a sex offender's criminal history to show his or her

predisposition to commit sex crimes. No intermediate issued

must'be at stake when prior sexual misconduct its offered und4er- ̀

100 Cl



r LUST92-l.DOC

the lustful disposition rule. The rule simply permits proof

L. A of bad character in sex crimes.

The character evidence rule was made by judges to explain

LI why the defendant's criminal history could not be used to prove

the defendant's guilt. The Molineux and lustful disposition

-exceptions to the rule permit proof of character or

predisposition to act in predictable ways to prove the

defendant's guilt in sex cases. The exceptions have swallowed

the exclusionary rule. In truth, character evidence is

r inadmissible in sex crime prosecutions only when the court
I

finds that such evidence is unreliable.

Unreliability means that the court finds that the

probative value of the uncharged misconduct evidence is

exceeded by prejudice to the defendant, confusion of the issues

and waste of time in collateral matters. When uncharged sexual

misconduct is dissimilar to the crime charged in the

IF 7 indictment, or committed at a time judged to be too remote to

show the defendant's propensity to commit sex crimes, or the

quantum of proof of uncharged misconduct fails to meet the

threshold level set by the court, it is excluded.

However, the same analysis will hold true if applied to

I other criminal prosecutions in which uncharged misconduct

evidence is frequently offered and admitted, such as drug or

conspiracy cases. There is nothing particularly unique about

sex offenses that requires a special rule just for sex crime
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prosecutions that lets in uncharged criminal conduct more

leniently than in drug sales or possession of stolen property L

prosecutions. Prior uncharged misconduct evidence, based on r

recidivism, is relevant in those prosecutions a's well. L

What makes sex'-crimes unique is the public reaction to sex

offenses. The public is morally outraged by sex offenses,

particularly those that involve small children or others unable L

to protect themselves from harm. If Oscar Wilde had been

accused of writing rubber checks, there would have been no

criminal libel prosecution and Wilde would not have been cross

examined about his prior criminal behavior.

In short, the courts bow to public pressure to convict sex

offenders and try to make'it easier for the victim of a sex

crime to secure retribution than the victim of a crime against -}

property. This is done by relaxing the evidentiary safeguards

that were supposed to protect U.S. citizens from Star Chamber

justice. 'l

The Sixth and Fourteenth Amendments do not require

accusative criminal justice. The Sixth Amendment mandates

the defendant's rights to receive due notice of the charges

made against him, to legal counsel, to confrontation by the

accuser, and to compulsory process. The Fourteenth Amendment L

incorporates these specific rights, and also guarantees the

'defendant a fundamentally fair trial that requires the state to

prove guilt beyond a reasonable doubt. 4 2 2 Indiana gave up
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the lustful disposition rule because it did not provide for due

notice to be given to the defendant. It could have kept the

rule by ordering the prosecution to give notice of intent to

use uncharged misconduct evidence. The United States,

Minnesota and a few other states have faced the notice issue by

requiring notice of intent to use specific instances of

uncharged misconduct.4 23 This satisfies the notice clause

of the Sixth Amendment by putting the defendant on guard that

uncharged misconduct will come up, and allows the defendant to

prepare a rebuttal case.

More than forty years ago, Justice Jackson characterized

the character evidence rule as absurd in Michelson v. United

States.4 2 4 The foregoing analysis shows that the rule is

still absurd, especially as it works out in sex crime

prosecutions. The lustful disposition rule, which acknowledges

the probative value of criminal history, and would admit such

history in sex crime prosecutions, is more rational than the

Molineux rule. Nothing but inertia and fear of inquisitorial

proof stands in the way of a reversal of the character evidence

rule in criminal prosecutions. Since the courts generally

permit admission of uncharged misconduct, particularly in high

profile prosecutions such as sex offender cases, the rule

should be that the defendant's propensity to commit crimes of

the type charged in the indictment may be proved by specific

instances of uncharged misconduct or opinion evidence showing
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the defendant's propensity to commit crimes of that type.

Propensity evidence would'be excluded if proof submitted is

more prejudicial to-the defendant than probative on the issue r
of predisposition.

If, the courts cannot bring themselves to reverse the

character evidence rule entirely, then the courts can do so in

sex offender cases by adopting a modified lustful disposition

rule. The courts would permit admission of uncharged

misconduct evidence to prove habitual criminal sexual activity.

Arizona has taken this course. The Treadaway rule that permits r
proof of uncharged sexual misconduct to serve as basis for an

expert opinion on the defendant's habitual sexual behavior

patterns is an honest rule of law fashioned for sex crime

prosecutions. It does change the dynamics of the criminal

prosecution. The defendant's sexual behavior in general is on

trial. The jury, aided by an expert, will use evidence of the

defendant's sexual behavior in general to convict or acquit the F
defendant. Arizona has given the victims of sex crimes an

equal opportunity to obtain redress for the wrong done to them.

It has recognized the needs of victims for justification and

revenge as well as the need for effective punishment for sexual

offenders.

The second approach is adopt court rules similar to

proposed Rules 413 through 415 that establish a specialized

character evidence rule for sex crime prosecutions without the 7
1
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requirement that uncharged sexual misconduct evidence be the

basis for an expert opinion.

However, conservative courts would be extremely

uncomfortable with either of these solutions because they turn

a sex crime prosecution into an inquisition. Like the Delaware

Supreme Court, conservative courts will reject open acceptance

of inquisitorial justice in sex offender cases. They will

continue to try to limit admissibility of similar uncharged

sexual misconduct to one or more of the intermediate objects of

proof noted in Molineux. In Getz, the Delaware Supreme Court

tried to restrict such evidence to the minimum absolutely

necessary to support a criminal prosecution. The issue of

habitual criminal conduct evidence offered under Rule 406 was

neither briefed nor argued and was not raised at trial.

However, the Getz decision continues to permit proof of

uncharged sexual misconduct. Delaware's courts can be comforted

by the formalistic instruction that tells the jury not to

consider uncharged misconduct evidence on the issue of guilt or

innocence. Perhaps the jury will understand the instruction

and follow it, and apply the uncharged misconduct only to the

allowable intermediate issue. Perhaps the jury will get the

instruction wrong and convict the defendant based on

predisposition, but the jury cannot be impeached for such

misconduct.
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