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Hrited Btates Uourt of Appesls

SECOND CIRCUIT
(203) 773-2353

CHAMBERS OF

RALPH K. WINTER
U.S. CIRCUIT JUDGE

55 WHITNEY AVENUE
NEW HAVEN, CT 068510

September 22, 1993

To: Advisory Committee, Federal Rules of Evidence:
Hon. Jerry E. Smith Hon. Fern M. Smith
Hon. Milton I. Shadur Hon. James T. Turner
Hon. Harold G. Clarke Prof. Kenneth S. Broun
Gregory P. Joseph, Esq. James K. Robinson, Esdg.
John M. Kobayashi, Esq. Prof. Margaret A. Berger
Hon. Wayne D. Brazil Prof. Stephen Saltzburg

From: Ralph K. Winter, Chairman

Re: Agenda for Ségtember 30 - October 2 Meeting

The following is the agenda for our meetings on Thursday,
September 30 through Saturday, October 2, 1993. The meetings on
Thursday and Friday will begin at 8:30 a.m. and adjourn around
5:00 p.m. The Saturday meeting will begin at 8:30 a.m. and
adjourn no later than 11:30 a.m.

A memorandum with accompanying materials was sent to you on
June 22. You should bring both the memorandum and the materials
to the meeting. Additional materials are included with this

memorandum and agenda. The agenda is as follows:
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1. Carnegie Commission Report.

This item was discussed in the June 22 memo, and materials
relating to it accompanied that memo.

2. Rules of Trial Management.

This item was discussed in the June 22 memo, and materials
relating to it accompanied that memo.

3. Rules of Evidence and Sentencing Proceedings: Rule 1101.

This item was discussed in the June 22 memo. No
accompanying materials were sent.

4. Updating or Modifying Commentaries.

This item was discussed in the June 22 memo. No
accompanying materials were sent. Professor Berger’s memo on
Rule 404 issues, which is included in this package, provides a
concrete issue concerning the updating or modifying of
Commentaries.

5. Rule 803(6).

This matter was raised in a letter to the Chair from Roger
Pauley. That letter is among‘the materials accompanying this
memo and agenda. Whether we should take up the merits of Roger’s
proposal at this meeting or hold it in{abeyance until we address
Article VIII is a threshold issue.

6. Article IV: Rules 401-412.

This item includes any outstanding policy or drafting issue
regarding these rules. Accompanying this memo and agenda are
memoranda from Professor Berger on Rules 404, 405, and 407. Also

accompanying it is a draft law review article by Professor Reed
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of Widener University School of Law that is waiting publication
in the Texas Law Review. You will be receiving a draft of
another law review article from John Rabiej. That article is by
Professor Park of Minnesota Law School and will be published in
the Minnesota Law Review.
7. Other Items of Business.

Other matters of business will be discussed at this time.
8. Article VI: Rules 601-615. -

If we get to this item, it will include all policy and

drafting issues regarding these rules.
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JUN 28 1993
: : . CHAMBERS OF o
To: THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE AT TURNER e
From: JUDGE WINTER and PROFESSOR BERGER e LR —
Re: MEETING OF STANDING COMMITTEE; MISCELLANY; FUTURE AGENDA Ji
Date: JUNE 22, 1993 2
1
L O
1. Rule 4312 \ - ¥
~ D
. . )
We attended the recent meeting of the Standing Committee on % éf‘:
Rules of Practice and Procedure which met on June 17-19. The §§5?25
3L
s . N3}
Committee approved in somewhat different format most of the E;g
e
substance of Rule 412 as drafted by us. The version of Rule 412 W

and Committee Note that is to be submitted to the Judicial
Conference is at Supplement A. The principal issue raised by the
Standing Committee was whether the rule would prevent the
prosecution from offering pattern evidence. The resultant draft
thus provides for the admission of evidence of specific instances
of sexual behavior by the victim with respect to the accused when
offered by the prosecution. See subsection (b) (1) (B). The
Standing Committee also adopted the view that pattern evidence
offered by a plaintiff in a civil case must meet the balancing
test of subsection (b) (2). L
2. Carnegie Commission Report yvi
The Standing Committee adopted a recommendation of its o
Subcommittee on Long-Range Planning that the Evidence Committee
review the Carnegie Commission Report on Science and Technology
in Judicial Decision Making. The recommendation of the Standing
Committee’s Long-Range Planning Subcommittee and the Carnegie
Commission Report are at Supplement B.

3. Rules of Trial Management

The Standing Committee adopted the recommendation of its




Long-Range Planning Sgbcommittee that the Evidence Committee

coordinate efforts among‘the”CivilgRuies COmmitteé; the Criminal

Rules Committee, and itself to study the concept of general rules.

of trial management. This recommendation was prompﬁgd‘pothvby
the interest of the Standing Committee’s Chair, Judge Keeton, and
adoption by the ABA of Standards of Trial Management. Materials
relating to the Long-Range Planning Subcommittee’s recommendation
and the\ABA,standards are at Supplement C.
4. Role of Advisory Committees

The Standing Committee also discussed its role and the role
of the Advisory Committees with regard to the future. Most of

this discussion concerned the workings of the Standing Committee

nand do not directly concern us. However, a couple of members of

the standing Committee expressed the view that far too many
amendments to the various rules are beinQ proposed by the
Advisory Commiitees, Another member indicated to one of us at
dinner that there has been considerable apprehension that the
Evidence Committee would be a "troublemaker" and that that
apprehension caused the delay in the‘crgation of the Committee.
None of this, of course, is,to suggest that we fail to act when
we conscientiously believe amendments should be proposed. We

should be ready, however, to demonstrate the basis for our

” believing that particular amendments are necessary.

5. Expert Testimony

Justice Michael Zimmerman of the Utah Supreme Court

\

(formerly a member of the Civil Rules Committee and a proponent

.
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of amending Fed. R. Evid. 702) has sent Judge Winter a copy of an
article in the ABA Journal concerning a "fodtprint expert" whose
Y"expert" testimony had no basis in science or, apparently, common
sense. At the trial court level, however, she appéars never to
have had her testimony excluded as iacking any basis, a rather
scary fact. Because the'artiéle attributes the admission of her
testimony to the adoption of the Federal Rules of Evidence, we
are attaching a copy of the article at Supplement D. |

6. Thoughts Regarding Future Agenda

A formal agenda will be sent out in early September. At its
recent meeting, the Standing Comittee sent out for public comment
provisions regarding "technical'" amendments (and certain other
matters) to all federal rules. If adopted, these provisions
would be added to the Rules of Evidence (and the Appellate,
Ccivil, Criminal and Bankruptcy Rules, as well). We will have to
consider these matters soon, probably at our winter meeting. The
Qrovisions may be found at Supplement E.

Judge Winter believes that our review should generally
proceed Article by Articleybecause amendments to a particular
rule may be informed by, or have ramifications for, other parts
of an Article. 'Fbr example, our discussion qﬁ Rule 412 raised
questions‘concerning Rule 405. After considering the suggestions
received from committee members and some reading of éommentators
who have called for our creation, Judge Winter has tentatively
designated Artiqle)IV as the first to be considered, because

there are numerous amendments suggested by members of the



Committee and commentators, and there are conflicts among courts
as to the interpretation of the various rules in Article IV..
Moreover, Congress is considering an amendment with regard to
Rule 404;admitying_pat§ern evidence in.rape cases and may ask us
to give expedited consideration to.this issue. Once Article IV
has been considered, wc‘yil;’éyobab;yztake up Article VI. It is
possible, however, that the Supreme Court’s decision in Daubert
may suggest that we consider amendments to Article VII, in which
case we might take that up f%rst.

There are other items ;hat‘should a;so be consideredrat the
next meeting. First, can Qe, and should we, propose amendments
regarding the Rules of Evidence to goverc sentencing proceedings?
The Sentencing Commission may well regard that as its exclusive

province. It has thus issued the following policy statement:

. §6Al1.3. Resolution of Disputed Factors
(Policy Statement)

" (a) When any factor important to the
sentencing determination is reasonably in
dispute, the parties shall be given an
adeguate opportunity to present information
to the court regarding that factor. 1In
resolving any reasonable dispute concerning a
factor important to the sentencing
determination,,the court may consider
relevant information without regard to its
admissibility under the rules of evidence.
appllcable at trial, provided that the
information has. suff1c1ent indicia of
rellablllty to support its probable’ accuracy.

(b) The court shall resolve"dlsputed
sentencing factors in accordance with Rule -
32(a) (1), Fed. R. Crim. P. (effective Nov. 1,
1987), notify the parties of its tentative
\flndlngs and provide a reasonable opportunity
for the submission of oral or written
objections before imposition of séntence.
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COMMENTARY

In pre-guidelines practlce, factors relevant to
sentencing were often determined in an informal ‘
fashion. The informality was to some extent explained
by the fact that particular offense and offender
characteristics rarely had a highly specific or
required sentencing consequence. This situation will
no longer exist under sentencing guldellnes. The

court’s resolution of disputed sentencing factors will

usually have a measurable effect on the appllcable
punlshment., More formallty is therefore unavoidable if
the sentencing process is to be accurate and fair.
Although lengthy senténcing hearlngs should seldom be
necessary, dlsputes about sentencing factors must be
resolved with care. When a reasonable dispute exists
about any factor important to the sentenc1ng
determlnatlon,‘the‘court must ensure that the parties
have an~adequate opportunlty to. present relevant
1nformatlon.w Written. statements of counsel or
affidavits of w1tnesses may be adequate under many
clrcumstances. ‘Anxev1dent1ary hearzng may sometlmes be
the only rellable way to resolve dlsputed 1ssues. See
United States Ve Fatlco, 603 F.2d 1053, 1057 n.9 (24
Cir.!1979). - The sentenclng co‘rty‘”st deterﬂine the
approprlate procedure in1 t o the, nature /of the
dlspute, 1ts relevance towthe*sentenclng”ﬂetermlnatlon,
and appllcable case law.

In determlnlng the relevant facts, senten01ng
judges are not restrlcted to. 1nformat10n that would be
admissible at trial. 18 U.S.C. § 3661.  Any
information- may be considered, so long as it has
"sufficient 1nd;cma of reliability to,support its
probable accuracy.” United States v. Marshall, 519 F.
Supp. 751 (DuC. Wis. 1981), aff’d, 719 F.2d: 887 (7th
Cir. Igaj)h ited States v. Fatlco, 579 F.2d 707 (24

' iable liearsay ev1dence may . be )

cir. 1978)
con51dered

is goodrcause fo the nondlsclosure of hls 1dent1ty and
there'is suffi |
United State A atlco, 579wF 2d‘at 713. wfnrellable

allegatupms“ al not be Considered." rhUrx:Lted States V.
Weston, 448 F. 2@\626 (9th ici#. 1971y,

The Commission believes that use of a
preponderance of the' evidence standard is appropriate
to meet due process requirements and policy concerns in
resolvmng dlsputes regarding application of the
guidelines to the facts of a ‘case. :

t
b
i

P



If sentencing factors are the subject of
reasonable dispute, the court should, where
appropriate, -notify the. parties of: 1ts tentative
findings and afford an: opportunlty for correctlon of
over51ght or error before sentence is 1mposed.

[

f ' ' ' A o h
person conv1cted flen offens whlch a ourt%pf the .w
United, States ma ‘recelvm,and cons1der forut
of 1mp051ngranrapprop ate sentence. M

If the exc1u51onary rules are "llmltatlons“on lnformat on“ then

Section 3661 commands that nothlng may be excludedlinﬁa‘ g
sentencing hearing, and that seems rldlcuious.
Our authority, on the other hand, is derived from 28 U.S.C.
§ 2072, which rea@s: |
(a) The Supreme Court shall have the power to,
prescribe general rules of practice and procedure and
rules of evidence for cases in, the United States
district courts (1nclud1ng proceedlngs before
magistrates thereof) and courts of appeals.
(b) Such rules shall not abrldge, enlarge or
modify any substantlvewrlght. All laws in conflict
with such rules shall be of no further force or‘effect
after such rules have taken effect ‘
Oour authorlty to determlne the ev1dent1ary rules for
sentenc1ng proceedings thus«seems falrly clear. Whether\we

should depart from the Sentencing‘Commission's'approach is a
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different quéstioﬁ, however.

' Second, éome‘of,the commentaries accompanying thelRﬁles of
Evidence may have been rendered obsolete by SQbseqqent case law
over the last eighteen years. Is there a method of updating or
modifying commentary without amending the particular rule? The
problem is that revision of the Advisory Committee Notes might be
viewed as altering th@imeégéng of the Rule in‘questiqn without
going through a process that includés review by the Supreme Court
and a legislative veto by the Congress.

Finally, a number of you expressed a desire to take up
privilege issues. Judge Winter has no objection to that but
questions whether consideration of rules of privilege should have
a high priority. Privilege rules cannot be adopted through the
general rulemaking process, i.e., recommendation by the Supreme

Court subject to legislative veto by both houses. Rather, they

must be affirmatively promulgated by the Congress. See 28 U.S.C.

§ 2074(b). This creates a substantial danger that when the
Committee takes up rules of privilege, it will engage in a lot of
heavy lifting without result. We would be happy to hear

different views on this question.
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SUPPLEMENT A

Rule 412. Admissibility of Alleged Victim’'s Sexual Behavior or
Sexual Predisposition. , \ o

{a) Evidence Geperally Inadmissible. The following

ev1dence is not admissible in any civil or criminal proceeding
involving alleged sexual misconduct except as provided in
subdivisions (b) and (c)s - ‘

( ) eVLdence offered to prove that any alleged victim
engaged in other sexual behav10r° and

(2) evidence offered to prove any alleged victim’ &
sexual predisposition.

(b} Exceptions.

(1) * In a criminal case, the following evidence is
adnissible, if otherwise admissible under_these rules:

(A) evidence of specificinstances of sexuzl
behavior by the alleged victim offered to prove that a
person other than the accused was the source of semen,
injury, or other physical evidence;

(B) ev;dence of specxfic instances of sexual
behavior by the alleged victim with respect to the
person accused of the sexual misconduct offered by the
accused to prove ¢onsent or by the prosecution; and

(C) evidence the exclusion of which would violate
the constitutional rights of the defendant.

{2) 1In a civil case, evidence offered to prove the
sexual behavior or sexual predisposition of any alleged
victim is adwissible if it is otherwise admissible under
these rules and its probatlve value substantially outweighs
the danger of harm to any victim and of unfair prejudice to
any party. [Evidence of an alleged victim’s reputatjon is
admissible only if it has been placed in controversy by the
alleged victim.

(¢) Procedure to Determine Admissibility.

(1) A party intending to ocffer evidence under
subdivision (b) must:

(A) file a written mction at least 14 days before
trial specifically describing the evidence and stating
the purpcse for which it is offered unless the court,
for good cause requires a different time for filing or
permite filing during trial; and
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(8) serve the motion on all parties and notify
the alleged victim or, when appropriate, the alleged
victim’s guardian or representative.

{2) Before admitting evidence under this rule the
court must conduct a hearing in camera and afford the victim
and parties a right to attend and be heard. The motionm,
related papers, and the record of the hearing must be sealed
and remain under seal unless the court orders otherwise.




COMMITTEE NOTE

Rule 412 has been revised to diminish some of the confusion
engendered by the original rile and to expand the protection
afforded alleged vietims of sexual misconduct. Rule 412 applies to
both civil and criminal proceedings. .The, rule aims to safegquard
the alleged victim: against the,6 invasion of privacy, potential

embarrassment and sexual sterotyping that is associated with public
disclosure of intimate sexual details and the infusion of sezual
innuende into the factfinding process. By affording  victims
protection in most instances, -the rule also encourages victims of
sexnal misconduct to institute and to participate in legal
proceedings adgainst alleged offenders.

Rule 412 seeks to achieve these cobjectives by barring evidence
relating to the alleged victim’s sexual behavior or alleged sexual
predisposition, whether offered as substantive evidaence or for
impeachment, except in designated circumstances in which the
probative value of the evidence significantly outweighs possible
harm to ‘the vietim. ‘

The revised rule applies in all cases involving sexual
misconduct without regard to whether the alleged victim or person
accused is a party to the litigation. Rule 412 extends to
"pattern” witnesses in bkoth criminal and civil cases whose
testimony about other instances of sexumal misconduct by the person
accused is otherwise admissible. When the case does not involve
alleged  sexual miscenduct, evidence relating to a third-party
witness’ alleged sexual activities is not within the ambit of Rule
412. The witness will, however, be protected by other rules such
as Rules 404 and 608, as well as Rule 403.

The terminology *alleged victim" is used becanse there will
frequently be a factual dispute as to whether sexual misconduct
occured. It does not conncte any requirement that the misconduct
be alleged in the pleadings. Rule 412 does not, however, apply
unless the person against whom the evidence is offered can
reasonably be characterized as a “victim of alleged sexual
misconduct.” When this is not the case, as for instance in a
defamation action involving statements concerning sexual miscenduct
in which the evidence is offered to show that the alleged
defamatory statements were true or did not damage the plaintiff’s
reputation, neither Rule 404 nor this Rule will operate to bar the
evidence; Rule 401 and 403 will continue to control. Rule 412
will, however, apply in a Title VII action in which the plaintiff
has alleged sexual harassment.

The reference to a person "accused" is also used in a non-
technical sense. There is no requirement that there be a criminal
charge pending against the person or even that the misconduct weuld
constitute a criminal offense. Evidence offered to prove allegedly
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false prior claims by the victum is not barred by Rale 212,
However, this ev;dence is subject to tbe *equ;vamentv of Rule 404.

Subdivision {2). As amended, Rula 412 bars evidence offered
t®> preve the victim’s sexual behavior and alleged sexual
predispositicen. Evidence, which might otherwise be adaissikble
undar Rules 402, 404(b), 4C5, 607, 6039, 6023, or some Other evidance

rule, must be. Exc?uded if Rule 412 so requires.  The word “other-
is wused to suggest some flexibility in admltting evidence
*intrinsic” te¢ the alleged sexual m;s¢onﬁuc cf. Commlttea Note

to 19¢%1 3meﬂdmenr to Rule 404(9).»

stt sexual behav1or connotes ali act;vxt;es that lrvolv
actual physigal conduct, i.e. sexual intercourse ;and sexual
ccrnitact; or g&at ;mpLy eexual 1rtercourse o* sexuszl contac st See,

e.g., 4. States v. Gallowav, 937 F. 24 542 {10th Cixr: 1991),
cert. igt, ! 113 8. Ch. 418 (1992) ‘(use. of contracept xves

lnadmzssxb e since use implies sexual ac tivity); United States

QOne Feather, 702 F.2d 736 (8th Cir. 1983) (birth of an i Llegltimate
child Lnadm-ESLble), Btate v. Carmichael, 727 P. 2d‘918, 925 (KAn.
1986) (eviderce of | ‘vénereal disease lﬁ%ﬁm;SSlblE)@  In addition,
the word “bphavxor" Shﬂuld be construed to 1n 1uda' ht1v1 lee of
the mind, such as! fantaSLes urwdrnams.‘
FRenneth- A. uraham o3 ‘
548 (1980) ("Whl e‘there ‘may  be 'some dount under ha
reau;re chduCt,‘ it"/would sezsm that the“language ‘af:Rule. 412 is
bxoad encugh to encompas= the behavior of the mind."y S

[,

The rule has been amended to alsc exciude all other evidence
relating to an all eged victim of sexual mlscondnct that is offered
to prove a sexual predlspoqztxon. This amnndment 13*desaned to
exclude evidence that | does not directly refer to sexual activities
or thoughts but that' the proponent beligsves RAY have a 'sexual
cennotation focr the. fac*flnder. Adnission of such evidence would
contravene Rule 412‘s objectives of shzelding tbe‘allegea victim
from potential embarassment and safequarding the wictim agaxnst
qtereotyplual thlnkxng. Consequently, unless the (p*(Z) exception
is satisfied, ev&dnnce such' as that *Platlng ‘to'‘the "alleged
victim’s mode of dress, speech. or life s;yle» w111 not be
admissible. ‘

The introductory;;hrase in subdivision (a) masldeletedhbecause
it lacked clarity and contained nc explicit referencewtc the other
provisions ‘of ' law tha wére intended to bz’ overriden. - The
conditional clause, "ekxcept zz provided in subd¢V1szons (by and
(c}* is intended to make clear that evidence of thp>types describad
in subdivision (a) is adm-ssxble only'under the atrictures of thoae
sections. i

The. zeas&n for extending the rule to all crxmlnal casas is
obvicus. The gtrong sacial poJmcy'of protecting a victim's prlvacy
and encouraging victims' to come forward to report cr1m1na1 acts'is

2




not confined to cases that involve a charge of sexual assault. The

need to protect the victim is equally great when a defendant is
charged with kidnapping, and evidence is offered, either to prove
motive or 'as background, that the defendant sexually assaul ted the
vxctlm. R ‘ ST v

The reason - fnk extendzng Rule 412 to cmvil cases is equally

obvxou . 'The need te protect: al;eged‘victims against. lnvasions of
prlvacy,“ potentlal “emb assment; and unwarranted . Sexunal,
sterotyping and; the wish, ‘aencourage v;ctxms to I come forward‘when
they have been sexually molested 'do no d;sappear%because the
> shlfted from a cr.minal proseénticn te. a claim for

wherg is‘a‘st‘ong social policy in
aga isco duct but in

In a criminal case, subdivision (b)(1l) may submit evidence
pursuant to ‘three possible exceptions, provided the evidence also
satlpf;es other requirements for admissibility specified in the
Federal Ru;es of Evidence, lnc;udlng' Rule 403. . SubdiVLSlpns
(b)gl)(A) and (b){(1)(B) require proof in the form of specific
instances'~ofhﬂsexual ‘behavior |in recognitlon «of 1 the ;l¢m1ted

zivey a}ue .and dubmus rel;.a.bility of ev;dence pf reputatmn

mbehaVzor with persons other than the person whose sexual
uct is alleged may be admxssxble if lt is offered to prove
ther person was the source of semen, injury or other

wevﬁdeﬂce. - Where the . prosecution‘ has. i directly or
sserted uhat the phy51cal evxdence orlglnatedAwith the
he defendant: must be, afforded an; opportunity to prove
person was respensible.. See Unzted States v.. Be
Sy 523.n. 10 (10th Cir..1991)., “Evidence offered for the
pwupose identified in. this: subﬁ;v*son. ﬁay Stlll be
excluded if it does not satiefy Rules 401 'or 403. See, e.g.
d States v. Azure, 845 F.2d 1503, 1505-06 . {8th Cir. 1988) (10
m,wjv‘ctlm 8 injuries; lndzcated recenanse ofwforce;ggourt
ev dence of consensua14sexua1 actlv‘ELES w;th witness who

Sin camera hearing that | ‘he hadwnever hurt victim and

3
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failed to establish recent activities).

Under the exception in subdivision (b)(1)(B), evidence of
specific instances of sexual behavior with respect to the person
whose sexual misconduct is alleged is admissible if cffered to

‘prove consent, or offered by the prosecution. Admissible pursuant

to this exception might be evidence of prior instances of sexual

‘activities between the alleged victim and the accused, as well as

statements in which the alleged victim expressed an intent to
engage in sexual intercourse with the accused, or voiced sexual
fantasies involving the specific accused. 1In a prosecution for
child sexual abuse, for example, evidénce of uncharged sexual
activity between the accuged and the alleged victim offered by the
prosecution may be admissible pursuant to Rule 404(b) to show a
pattern of behav:.o::.\“ Evidence relating to the victim’s alleged
sexual pred:.spos:.t.ton is not admissible pursuant to this exception.

‘ Under subd:.v:.s:.on (b) (1) (C), ‘evidence of spec:.f:.c instances of
conduct may not’ be wexcluded if the result would be to denv a
crim.nal‘ defendant the protections afforded: b:g the, Constitutmn.
For example, statements in which the victin has’ expressed an intent
to  have Sex ‘with the first. .person, encountered on. a. particular
occaSLdnm lghr. not,. he< excluded without v:.olat.:.ng the due process
r:.ght 0 ‘rapg defenda.nt seeking to prove consent. - Recognition of
this bas‘ic pr:.nc:.ple was" expressed in subdivision (b)(1) of the
originai s “1 Th ‘,U‘nlted State‘s Supreme COu::t has x:ecmgnued that
. eix nces 'a def déntmay hav a ir

‘1‘7' 488 U Sq ‘227
i ‘Bu« :Lnto alwleged

‘ q}; civ:.l cases. : It employs a he,lancx.ng test

‘ the pe fie exceptions stated i division (b)(1) in
recognit‘tion of the dlff:.culty of hfw:r:esseenvgp fut G velapments in
the law. Greater flex:.billty is needed to accommodate evolving
causes of actmn such as claims for sexual harassment.

‘Hn'-*lng test requires the prapanen‘ ‘ K
‘ntifh; °Iﬁ defendant, to convince t _‘,e* wc':om‘:t ‘.hat the
f the proffered evidence "subs‘ |

probat ive v
the danger

; ‘set \forth in
sp‘ elled out in
t demonStrate
xclusz.on of
si o":‘m‘\(b)(Z)

m . by 1o, the prcipo e:.f

rather‘ mha.x; makmc the oppdnef : 5|

C Sec d,; 1~’_e standard expresma

‘ “than in the K original, it raises | the

threzﬁ}@old fjf: adm:.sslcn by requzr;.ng that theiprobative value of
" w H “ ‘ b Pl

< ; 4




the evidence gubstantially outweigh the speczfied dancers.
Finally, the Rule 412 test puts "harm to the victim" on the scale
in add;tlon to prejudlce to. the par*;es.
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One substantive change made in subdivision (c) is the
elimination of the following sentence: "Nothwithstanding
subdivision (b) of Rule 104, if the relevancy of the evidence which
the accused seeks to offer in the trial depends upon the
fulfillment of a condition of fact, the court, at the hearing in
chambers or at a subsequent hearing in chambers scheduled for such
purpose,  shall accept evidence on the issue of whether such
condition of fact is fulfilled and shall determine such issue." On
its face, this language would appear to authorize a trial judge to
exclude evidence of past sexual conduct between an alleged victim
and an accused or a defendant in a civil case based upon the
judge’s belief that such past acts did not occur. Such an
authorization raises questions of invasion of the right to a jury
trial under the Sixth and Seventh Amendments. - See 1 S. SALTZBURG
& M. MARTIN, FEDERAL RULES OF' EVIDENCE MANUAL, 396-97 (5th ed.
1990). ' R o

The ' Advisory Committee concluded that the amended rule
provided adequate protection for all persons -claiming to be the
victims of sexual misconduct, and that it was  inadvisable to
continue to include a provision in the rule that has been confusing
and that raises substantial constitutional issues. o :




SUPPLEMENT B

Action Item §1: The Subcommittee recommends that the
., Standing Committee request that the new Advisory Committee
. on the Rules of Evidence review the Report of the Carnegie
. Commission on Science, Technology, and Govermment, Science
2 ‘ \ _in Judicial Decision Making -- C ing
. or 3 Meeting Chalienges (March 1993). The
'\ Advisory Committes should be asked to report back to the
.. |standing Committee with recommendations for rules or . .
', .procedures, if deemed appropriate,  Additionally, ithe

A
e et

i i ., | : . . |

., Advisery;Committee might suggest how the Standing Committee,
-~ |rjin itern, might respond to the Carmegie Commission: Report
. imore generally within the context of the committee structure

'of the Judicial Conference.

~ The Carnmegie Commission on Science, Technology, and.
Government was; formed.din 1988 to address the changes, needed in

organiza;ionq;ndwdecisionsmaking at all levels of government to

deal»éﬁféctiﬁelyuwinhhtbea;;aqsigrming,atiecps_of science and
technolody. The next year the Commission formed a Task Force on
Judicial and Regulatory Decision Making. The Task Foxce
participated in the work of the Federal Courts Study Committes
and fts follow-on efforts culminated in the March Report. For
general information on these long-term issues, a copy of the
Bxecutive Summary of the Report is attached as Appendix A.

One of the principeal findings of the Ca:negie‘Ccmmission
Repert is "{a} judge has adegquate authority under the present
Pederal Rules of Civil Procedure and of Evidence to manage
(science and technology] issues effectively. « « «" P- 36. While
this is the most relevant £inding related to our task of federal
rulemeking, the Subcommittee believes it is appropriate for the
Standing Committee to undertake some comprehensive evaluation of
the Carnegie Commission Report. The Report has a great deal to
say about how the federal courts ought to approach issues of
science and technology and the Standing Committae ig the entity
within the Third Branch that has the‘chiei‘resansibility for
proposing naticnal practices and procedures. The Subcommittee
also believes that the Adviscry Committee on the Rules of
Evidenze is the appropriate forum for the initial review of the
Carneégie Commission Report as well as any available background
papers. Of course, consultation with the other Advisoxry
Committees is appropriate and should be expected prior to the
presentation of any propesal for consideration by the Standing
Committee. ‘
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SCIENCE AND TECHNOLOGY IN

JUDICXAL DECISION MAKING
CREATING OPPORTUNITIES AND MEETING CHALLENGES
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’ - MARCH 1993

A Report of the

CARNEGIE COMMISSION

O BENCE, TWHNOLOGY, AND GovanNmaT
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EXECUTIVE SUMMARY
BACKGROUND, FINDINGS, AND RECOMMENDATIONS

The couns’ abilay 0 haudle complex science-nch cases has secendy been
called into question, witli widespread allegations shay the judicial spsiem
is ingreasingly wnable vo manage and adjudicate science aud wehnolugy

- {581 Y issues. Crivies have ubgecied tha judges cannot.make appropuiate de-.

cisinns because they lak cechnical usining, dhas jurors do net comprchend
the compleinty of the evidence they ate supposed 1o analyac, and ihac the
expest witnesses o whem the system relics are mescenaries whose brased
testimony ficquently produces crsoneous and inconsistent determinarions.
If these dlaims go unanswesed, of 3ic not deals with, confidencce in the judiaary
witl be undermincd as the public becomes convinced thar the couns as now
constituted ai¢ ncapable of conealy sesolving some of the most presaing
legal issucs of our day. These may becalls 10 seplace the curtendsysiem winh
ncw institutions and procedures thar appeat 1o be more suited w vhe de-
mands of science and rechnology.

From the beginuing of its woek, thesefore, the Task Force recognized
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the imporance of ebtaining as much information -as possible abiouy the
hasdiing of S&T issues by wur cous. Tisfocus was printarily.on the-fedesal
judiciary because of the advantages of siudying and incradting. with_oac
system cather than fifty, and because wiany of the most pressing proble:

. e han g AL toblerns.
caised by science-rich cases are-teadily npparent in edieral conizts, which

have often been vhe forums of choice forinxic to. litipgation involying such.

substances a3 Agent Crange, asbestes, the Dalkon Shield, 2ud Bendeciin,

The Task Torce has, however, also discussed these issues with state judicial

- 5=

ice Insvituse andd the

systerns through such otgaitizations as the. Stat

National Cemeer for State Counes. = = -

. We hope that the activiticy of the Task Forue will coumer thic current
uneasiness about judicial decision making with regard to suicawific and tech-
nological issucs. Owe investigations have shown that, although ihicre arc prob-
lems with rhe handling of complex SAT issucs, these dificultics are inan:
ageahle within the present advessarial piocess. lideed, niany of the ariticisms
ditered ac che eperatinn of our court sysiem asiie- - quite uaderstandably--

from misperceptions aboutthe Jiffcring merhodobagics aud godls af siience
and law, and fiom dhe conscquent filuse 10 comprehend the diveise 1okes
and expenise of “judge)” “puor” and “sciengize,”

SCIENTIFIC “FACTS” AND THE JUDICIAL SYSTEM

Scientists view their work 2s a.body of working assuinprions, of contingeat
and sometimes compering claims. Even when core insighes ate validated
wvet tine, the deeads of these hypothesesare sobijea ta revision and-refine:
ment as a gesult of opencriticism withia che scieniific communitics. Sei-
entists segard shis gradual evolution of theit cheories thiough empirieal 1esting
as the padivay to “nuth” In the legal syseem, howewer, sl of the players
asc {orced 10 make decisions at a pantivolar momens in time, while this sci-
catific process is going on. Given the- indescrminacy-of science, how can
the judicial system make the best use of 2 scientific “f3v"7 This ‘Guestion
is a1 the core of the Task

+

TS

RECENT DEVEIOPMEN

Recent developments in-boih law and scicivce have conspired 1o bring in-

Ty

creasingly complex scientific issues before the canins-for iesolavion. In par-

ticulas, the dsamaric growh in couic 1on1s and cavisonmental liipation has.

put new pressurc-on the legal syiem; which is sinwlancously being askédl

'

EXECUTIVE SUMMAXY "
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to adjudirate issues on the cuwing edge of scieace and w develop dheories
of substantive law. This prcssurc is intense because of tis luge onmbers
of prople that arc involved and the profound social, economic, and public
policy cancerns that shese new legal daims caise. The veseanch of schentisis
wotking at the frontiers of buman knewledge bas become eelevan in routine
crimninal cases; DNA tesiing, for ciample, has browghs sophisticated science
inio the constroon. ) 4

The growing piominence of sicnoe in the couriicom has exacer-
bated criticism of the couns” inanagement and adjudicarion of S&T issues.
Some allege that “jusk scicnce” is flooding the courtmom dhisugh the testi-
mony of “expens,” whosc primary quabification is their willingness to wesuily
in support of theis client’s posicion. As 2 result of these and shdar conceras,
there huve been calls to 1emove centsin cacegories of cases fiom the judicial
system altogether. While sorae commentators bieliewe thay cursent Jegal pro-

vedures must he overhauled to deat with these sbuses, athers go even furthet

in suggesting chat the courts, dependen as they are on lay pudges and jusics,
sse incapable of propetly tesolving issues that wien on abstruse principles
of epidemiology, wxicology, of staustics. Still othiess chainn that dic volume
of litigavion, as for insgance in the cases asising fram the vse of asbestas,
threacns she waditional model of individualized decision making. Given
aut pudicial resowrcers, it may be tmpossible 1o 1reat cach case separately.

Our examination of the cases leacds i vise conclusion tha, alvhough
such dissarisfacrion docs cxist, many of the concesns expressed are gieatly
esaggesamed. On the basis of reponed decisions, iv does nor appear thar the
federal cants are heing inundated with fringe science. Reponied cases, of
course, represent ondy the tip of the iceberg. The vast majority of cases ter-
mniate withot opinion and withur 2 crial, and hiere 2fe few dara wailable
on hew problenss m handling SKT issucs mighe have had an impact on
scitlements or discantmued suis. Mispeteeptions say become ceality if
scubements are diiven by ronceins abiou the oun’ abiliy @ reach con
sistent sesulis. ‘The Fask Foreds woirk 1o dawe and it secommendavions, which
seek w0 improve the sysiem’s abibty 1 handle scieanific evidence, should

lead 10 bewer adjudicasons,

IMPROVING THE SYSTEM: NEW PROCEDURAL AND
EVIDENTIARY MECIHANISMS, EDUCATION, AND
INSHTUTIONAL SUPPORT.

Sciente is entcring the counroom mose and mote cveiy day, and we belicre
that she cons’ ability to handk S&T issucs can be improved. Maay of the
sools 1o assist the judiciary alscady cuist ~ it remsins 1o cncoutage and asas

(o3 (0 3
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iudges 1o use them. Greater uaderstanding of pricess, buth the process of
sciencs and the process of mansging complex evidence, is key to this en-
deavor. Accosdingly, judicisl educacion and the cieution and disseminution
of an S&T ceference manusl far judges ase dhe 1win pillass of out praress
tecommendatioss, ] - ) ST T

The lack of institutional support fos the judiciaty must also be ad-
diessed when assessing ways 10 improve the courns’ ability 1o resolve ST
issues. Unique among the branches of governmene, the judiciasy has no
teady tecoursc to outslde sssistance in its atiempts 10 understand issues of
scicnce and technology. The Task Fosce believes thar this situation can be
amcliorated by creating more extensive and fornal instiwtional iics between
the S&T and judicial communities. These insritutional recommendations,

designed with the needs of the adversazisl system in mind, should encousage -

increased dialogue berween judges sad Scéentises, to help scicntists gain an
undeistanding of the legal systera aad €6 assist judges in their undeistanding
of the objcctives and peocess of sienee..

THE FEDERAL JUDICIARY--OPPORTUNITY FOR INNOVATION

This is a particulady oppottune momeait 1w undertake 20 cxamination of
judicial decision making oo S&T mace ts in the fedecal judiciaty and 10 sup-
gest improverents. A sizable geoup of pudges will-undoubiedly be taking
office within the year, 30 it is importans (o have S&T edurational materials
ready for incorporatien ito the initial judicial educasional maverial those

acw appointecs will teceive, .
At the same yume, new kinds of S&T cases aie eateang the couns

. . .0 large numbers before scitewe has adequately explascd the issues involved. -
Recent developrents, such as the FDA seview of sificone splaits, vhe alje.

gavions about ecperitive siress injury, and che concern thag eellular phones
may cause biain tnors waderscare the porential for the sudden emergence
of new atepories of imass 10 Cases, And any new mass tort hoor s likely
10 fuc) fuither pubdic discontent with glic judiciaty's tole in adjudicating
S&T maners. Wisdom covnscls action aow, ‘

MAJOR FINDINGS OF THE TASK FORCE

The sk Ferce'’s an.e:- w swudy the conies, which are discussed in moge
dlecail belaw, have yiclded some new insights into dhc judicial syseem's trems-
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ment of S&T isswes. Ju the cowse of ity invessigation. the Task Yoree con-
sideced the data that ate ey available, teviewed the literauuee of legal
conuncatators, hekd discussions with members of dhe Iepal and sciendific
conununitics, and commissioned new siudies. Tr order to appreciate thic
mtionale for che secommendations which Tollow, it is useful 1o review the
Task Force's major findings:

LIVIGATION PROCESS

. i_?gwr disparitics abound in the way judges bandic S&T issues, there
is much less divergence in the acwal sesulty of cascs. Thee is no one cotsect
way of haadling S&7 cvidence.

® Bedesal judges have adequate authority undes the present Federal Rules
of Civil Procedurc and of Evidence 1o manage S&T issues ellecrively, and
the rules of many seate judicial systems are modeled on the fedetal wles.

® Increased atcention w S&T issucs a1 the pretial siage makes cases more
ameaable 10 disposition by sammaty judgaent, faolitares scrideieot, and
leads 10 amate fovused, speedicr wials.

® Expen testimony <an be made mote compichensible 10 jurors

® Judges and jurors may need information o assistance in handling S&T
wiormation that the pasties cannot fusnish because of insuflicient cxpertise,
mismatched sesoutces, of excessive pariisanship.

* Toal coures need guidance from appellare cours on the legal standands
thac control S&T issucs.

JuBtCial. EoucATion

® Because judpes have lintle vitne available for judicial educarion, the chal-
lenge in designing au educational program is 1o produce materials un com-
plex SET issues o whach a judge can surn when handling an analogous
problem in an upioming case. Thus, the esse wich whidh judges can pam
access vo educatinnal nraicnials is as anporant 85 che quality of the maccaals,

® Appeltate and wial judges and state and feddesal judges have diffesing
educarional needs chat require dilfesent educational methods.
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SUPPLEMENT C

Action JItem $2;3 ‘The Subcommittee recommends that the
Standing Committee request that the Advisory Committee on
the Rules of; Bvidence coordinate a joint effort among the
various Advisory Committees to atudy Jndge Seeton & concept
of *Rulee of "r;al uanagement.‘ ‘

«In ‘his memorardum of September 1, 9°2 Judge Keeton wrote
Judge’ Pratt. (Subcommlttee on Numerzcal and S&bstant_ve Y
Integratxon) and Professor. ‘Baker (Subcommz*tee on Lohg Range |
Planning) to suggest the idea of formulatbng “rules of proof"
that’ wuuld 1ncorpoxate *rules of evidence’ but wbuld’gc beyond
r aspects of ‘trial management. His j
the ABA:Standards for Trzal ﬁan&gament

r although Judgg‘xeeten has”been an
h at’ leastmas | t ‘

1
{
\
Kl
\1\
tr
k

it “wsuggests that th new Aﬁ
‘beygsked to coordlnate a b;; !
:y m ee oR :he A isory
Commlttee on the Crﬁminal Rules to atudy thza ;dea‘
determined to have merit, to bring forward appraprl e
recoumendat;ons. This is a recommendatian for study. Tne

Subcommittee does not endo:sexor reject the concept 434 :

ules.” The Subcommittee is persuaded, hewever, that °Ped?
the Advxeéry Cnmm;ttees‘Ought to . be designated to take zgg lea
80 that the! proposal is not left to langulsh in ' rules limbe.
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® Science ﬂ.:R;S programs, hike all judicial cducatian piograms, are
maut effective il they are ineractive, Wiiicing conversation, dialoguc, and
debate. Prodicing goud- quality jedicial S&T education programs requires

the collaboration of fawpess who understand science and scientins who under-
stand the aceds of the cours,

* The financial sesourres of the state and federal judiciarics are sevcrely
limired. While private foundations have lunded the development of inno-
vative cducation programs, ey tend to withdraw support once the pilor
progeamy is completed. Funding for continuarinn cven ol those programs

that have proven 1o be.cflective is rarely available.

RECOMMENDATIONS

* Judges should take an active role #8 managiog the prescatation of science
#nd sechnology issues in litigation whenever appropriace.. ‘
Maay 100ls st availeble 10 sate and federat jtdges 1o manage the
prescovation of S&T issucs in buigation, The judicial scfesence manual and
pronocols, which aie being deweloped by the Task Force in coliaboration with
the Fedesal Judicial Coner, aie w0 key elements of che effon. to facilitate

greater use of these touls, . =

The tefecence mavual oudines the wide range of rechmsques that
judges have used 10 manage SET issues in lisigation b focuses on process
and on the saconragement of judicial control, The wunndd presents judpes
with a ¢ange of options available 1o fesolve a given issue and sefers judges 1o
S&T cases where those options have been used; it does nat suppess subsan.
tive ouromes on contested sueace and techaology issues. -

Using the protocals, which are being developed jointly with mem-
bers of the S&T commugity, will enable judges to idenify and employ eih.
niques thac will permie quicker and mose cffective rulings on challeages
o cxpent sestimony, whethes thowe chalienges an basedd on the sjualific a-
tans of expens, the validity of the theory an which the oxpent s selying,
the teliabality of the dara underdying the theoty, ne the sulficiendy of ilie
€Xpent’s opinion te sustain 2 verdice, . Sl

In order to enste that these wols cominue o be uselul, 1 bey.muse
be updated systematisally o reflec the most current scientific and legal
developments. They will be even more vaduable if rc ctences 10 staie Jay
are incorposated, ‘ s o s T
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® Scientific and vechaical issuey should be integmied into taditional jodi-
cial educating programs, “madules” should be devcloped that <au be ap-
peiided t existing progranss, and intensive programs should be supported.

- Judicial cducation programs play an important sole in inraducing
judges w0 sciemific methadofogy, which is 2n essevtial cloment in reducing
misundesstandings aboue SET evidence and in incressing judicial willing.
ness o lake an active ke in managing thar cvidence, Because of the severe
ume constraines faced by judges, cducation abour sientific methodology
should be integeated inta taditional judicial education prugrams. Existing
judicial education prograns should be oxpanded 1o include S&T “modules”
Yor iastance, @ videotape could be produced that illusirates DNA analysis.

Existing programs devored exclusively v SAT issues should be identificd,

and others should be developed. These progiams offer the greatest cppor-
tunity to give judges cxtensive, hands-on expetience in dealing with the
difficult ST issies they may encouster in couts, i

 Instautional linkages between e judicial and sciemific communities
should be develaped. )

Sustained improvernent of judicial decision making on matters of
scicnue aid sedhnolugy requices dic establishenene of snsutucional ties o
encoutage greaver dialogue and coopenation between the judicial and sci-
cntific sommuanities

® The lederal and state puakiciacies shonld crcate- S&T sesound
centers 10 provide judges with 26155 to the collestive experience of their
solleaguces 1 case suanageracon techniques for ST issues and 10 ediscate
judges on scientific methadulogy. Each tesoutce center wonsld also ace as
a cleannghouse for substamive wicntific iaferrmation compited by the sei
eotific community, mpahot the impact of S&T issues on the couts, arud
serve us a bridge b« oopeiation with the scicaific community, Eachitescurce
center should provide rapinical dura on the impac of SET issues in vatious
1ypes of ases and e the tesulis of thar researchy to 2ssisy in long-1ange
planning for the wrannent of SAT issues in the jurliciary,

-2

® The scientfic community should create @ tesored center 5 3
sounterpait o the propesed judica) ST sesonrce centers i wrdes o o
itate conperation among the professional sacietics and toexplore the hencefies
of comtinued inuceaction between thie judicial and scieowific comenindtics.

% A judicial SAT education clenringhonse should be established 1o
collect and diseribne cursicula and othet materials on sucace education
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fot judges. &n s._c.ui 3_::3___?« &J.mm‘._‘.,.‘ mmva_:u ?:: m.H i3 .a.g:? administiative suherues such as the Mational Childhood Vaceiie Jojury das
disciplines, jndicial educators, and wepresencatives of the judiciary should woid v::..# valushle mformation ahous the ._nu..sv._.; and ..—nna.:_i
be established so consider what judges need 1o kaow abous scicnce. Tt should of puasviing the vuse of uhicinative dorsms, o

#lso collaborate with u:_.*na_: comawnitics in che ficlds of law and scicace We live in a0 ever-changing world o which »._qgf _E._..E sysienn
o improve SAT v.&.&.ﬁ seul smaverials, The. ._iﬁﬂ. st &.&m.&a a_m_m.a - must be respunsive. Unless relizble duia ave obiained so that changes can

be anticipated, monitoied, and evalinated, the ability of the covars 1o handle
complex scientific and 1echnological issues is compromised. The kinds of
cases in which S&T issuces oocuir are ofien shose of the uimost social significane,

house shontd ..@nfm ...w-.é&.. En_mmmm ration.
Enu.-&uﬁa:. ST =

® An u&@ﬁ:?ﬁ 3,.50&35«:8_ mn.a.sa _.Ea ‘_E,. .52_& rs.n? and the decision: in diem hiave rajor consequences for many peaple’slives.
scicating, und ochers ontside the .E_.sss.. shauld bes at_.__.aﬁ_ 10 monitin The way in whi b dur socicty i geoecal and dhe judiciary in pasticulst will
changes that may iﬁ an bnpact o the uv.__.:. of Ahg counts 40~ _.n.m..ma sespoud 10 the SAT issues of the futuse is of concem w many dilfetent con-
and adjudicue ws.m@..g‘ it should adw initaate improvensents in dhe consts’ stirucncics whose views cai best be heard, evaluated, and iacegiated a3 miger-

acoexs (o and =.=-3.§&.5 of S&T infoccaution, i Anding” Ew__w b edis ...ru of 3 broad-ased hetewpencous group that is fice of furmal vc.:.:_
ation and fommusication —K:-Ra the judiciat sad ﬂ.n.:&w@.@.w:z.:a. ties. Thie Task Force believes. therdore, thar i is impomam that an inde.

peadem group, like the. proposed Sciener and Justice Covacil, be created
1o munitor and develup fuither the secommeadations cutliaed in thisiepou.

A nEE:S..w nination of the. siicraction bevmeen science !&
the couns .u 35.:»_ X a.wc.: 12 :..?. .}.}._.:... .mnm_....éF ing

Lacared outsidc exist .aw :&...:E..». .r.. ¢ E:.& Pos
offer more suategic snd lung-range cricism. and sugpes s _F:.
groups with drimed roles. The Scieace and, k:‘ER Cou

tor changes ifs law, inv scienice, and in socicey un:...._u__w thar may. have a0 2 note of aprimism.
inipact on the ability of wounts 10 handle ST issucs.

CONUCIMSION —~A RRIHE OF OFTIMISM

.. - A
Unlike some secens cities, we end our sutvey of wience s the cousts on
The fash Toree founrd that nnmernus innovative, bighly

wanvared, and highly wkilled jirdges and lawyers are woiking bard o im-

Somie judges are frustrated by their inahility 10 obiain :;::. ‘o prave _c.r:.: decison making with segard w0 S8 issues Thavmany.proly
adversarial explanations of the scranidic and tedwical nizuen = issur in Teeo reimain is bardly remanbable:, romsidenog it .:»m:.:in af .W _mwd.
a casc. ::Eﬁ ,_.n _.:_Eua when. mﬁn& ﬂzr uncieat S¥F 1ofofmanicn, and sdeatiic sacs il we presenterl @ Amerioas couats for sgsoliion,

e Coundil an ::..u...wa:._: mags sl v, we cvmzer thar che bepal R | 5 2:5:..
ithiey : puniing solusons. .
proposal 1o create an fosticutions!. wm_mwﬁurm.m saism forche .::....,.s:. ._R Neveschelkess, she Task Towe believes that dhe handling of S&T evi;
fosm that such an- ﬁ_sg institurion shoul: uxi.w&.uuwpm roes Of cuings deace would be improved if mone dara were available on bow the syem
worbs, il Wfoamatinn abont suecessful innovanons weee more s..&n: desscimi-
formavions generated foc thie court. nated, if judges were given morc eddueational aind instigurional suppon, sad

“Cither areas. ._.2 the Counes) =..E= n.a._c:. Include data 3:&.5.. ) of sciensias, judges, and fawyers had preatel opporuRIcs s Comsscale

2y AISCRmCiin. m..m ili¢ Evec- While the difhwolty sad sonvcdty of ihe questons these ¢ascs ose _._..i;.;

.Wul ¥ [

q&.cc_mz:mﬁ.zma?:?.. i cm meWem ofisy mmw»mpx by the bk [

for those providiog asscssments 10 the. o, ..E» _.Q::EE.. wse c., the in-

nad altermarives 1o judicial.sesolurios, Longrange elfor woimprore s,

quality af judiciatl’ m»:n.o: making with regagd 10 ST issucs aré _.ebvn:..._ ‘

with eadv uthice. Ar themomen, the paiablel paths of scicnivs and lawyoss.
usually abey the sales of _.:a.._.».. geomeuy = they do not ingsesecs - cucn

by the lagck of ..aBE.ﬂ%t about the ..::-32 and. L management sl sri-. though bath disciplnes ot infrequemly ponder the same :.Er:‘.f Aand

vawific issuey in the founs. Tuformaiion is alwo i neccssary for appropiaie xlio- when theiy pads do crss, the sesaly is ofien misundesandiog, rather tan

cation of jurdicial resouices. Yo addivion, liszic. cropitical infounation isaw:. construe tive comnuniciaon. At che very east, we hope shiat the sk Foree's

readdy available about the cosis of handliug S&T-issues, And Turther study wotk will provide a staniog poin fur 2 smoic Guithul inceracdon between
of how the judicial system copes with S&T issues ind 2 cormpatison with the wantds of science and the law.
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Attached is a copy of an article by Susan Zbbott~-
Schwartz, Associate Editor of Litigation (A Publication of the ABA
Secticn of Litigation), "“ABA Adopts Nine Standards for Trial
Management, ™ published in Vol. 17, No. 5, June 1992, Pp. 1l.

i iSW

S

Also attached is a copy of %ABA Trial Management
tandards, " which I obtained from ABA headquarters in Chicago.

~ As you will recall, I have been  interested in the
possibility of formulating "rules of proof" that incorporate "rules
of evidence" but go beyond them to include other matters trial
Judges control in practices that are less formal and probably less
consistent than rulings on objections to evidence.. There is a
considerable overlap between the subject matter of "rules of proof"
as I have been thinking o¢f them ard the ABA "Trial Management

L]
]

-

o,

! Standards. " . ’

-

L Weer INg S T 1

% S OT 1 anagement roacly conceived
£5-THETUde rules of procf, rules about time management, and other
things inclu <n the ABA “standards," as well as rules of
evidence), r _more Advisor

L .
1 mi
]

Will Bryan Garner insist that we call them "Trial
Management Rules" to get rid of another prepositional phrase?

[N ‘ ‘ ,
Enclosure L&Lip{JA:iﬂEyfikijt{;:/

cc: Members and Staff of the Standing Committée

iy

e

3

Ll

MY .
3 §



iy

QR WY

>§> >._e.:e 2:8
Standards for
Trial Management

(N,

by Suxas Abbull Sclwwasne
- Assovicue Editor
z.mﬂs Telal Magement Sandinds,
suppaited by shic Scetion of Lingasion,
focus o dhe fair and elficient adiminis-
wation of justice in the inl coun.

The slandnsds, recognize “thos wial
time is the couri’s most valuable and
scasce yesaurce,” says Jurdge Robedl M.
Sumimi i, Chutaanoga, IN. Chais of the
ABA Nationsl Conference of Staie Triat
Judges, which pruposed them.

The ARA’s Moption of the Trial
Management Standneds effocttvely a¢-

knowledges that a vatt nomber of low-
yers see in faves of mote sctive juilicial
participuting in the wiol process. “Fora
long tmwe, the judges have (elt the need
1 bring time wmunagenient and conisol -
imo sthe coustroom. The putiing of thexe
ssandands shows thas she inwyces wank it
a% well,” soys Sommint, - -

“§arw he by the pussing of
these stondards,”™ sasd Judah Hect, Wash-
ingtos, DC, fornter Secsion Chair and
one of the Section's delegales ta the
House of Delegates. "They will a:._. in
& behghiencd awnrenens hat the ABA
and the Litigation Secvicn eacgurage
ou wial judges continvously 1o seck
ways 1o [lfill sheir respensibility lor
he efficicay .as.:.a.. aion of Em.a.. in
this comiiey.'

The wine stondurds are;

e The sriad judge lins the R:zz.ag
ity o mauage the irial pruceedings The

Jindge sheddl be pregmired to presiie and
lake appropriate action io easire tor all
rsier ave prepared s praceed: the frial
commences as whedaled, ol partics

_have o fair opporninhiy tr présent e

* dewce, and e triod proceeds To coicls
ot whitont vanecessar W AT,

This standnrd encowragrs she judpe 1o
_be s wrial manoger. I acknowbedyes the
-E-un\ wide exerciie of discretion, but
cacourages sbirect cosmmunication in
sdvance of inal regarding the cout's
expeciatiuns nnd procedures,

2. The wind judge und ial comnset
stiguld participate n « irial mav gessent
omiferen ¢ before srid,

Perkaps the mosi innovatlve fealure
of these standaeds is dhe wlal manoge-

S
= pE——"1

=
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3

serile the case, hut tn prepase the cumsel
for tial and the judpe to preside. s

_suggested the court hold this conlerence

10 16 20 days Lefore trinl (o sesolve sl
issues selaving disecily (o the trial isell.

3 Afier consuitasion with connsel, ithe
Judge shall se) reasonable time limils.

4. The wial judge shail arrange the
cours 3 docket 1o siast trigl as schedwjed
aad provide pasties ilhie vumber af kours
s¢# each day for vhe triad. ‘

Intcecating ¥, studics hnve shown
there is 2 discrepancy hevween the e
the fount believes it devates 10 trial and
the hovrs actually spein, This suandasd
csoommnages the judge b determios: ca-
uctly what tiine he or she will devaie to
triak alone. and 10 monage his or her coun
sa) thus the judge sy delepate of other-
wise mannge the vaseloid.

S. he judge sholl easure thai
ance trinl kot hegun, manentom is
maingined,

This- :u...._..:_ «.x.::-..saa the court
Yo develap prascol and 1wkt f govees
whe cificinm vae-of snse - duing wiaf,
Including siwh nisiters as keephng wil- -

in cxnmingtion,

6. Theiudge sbuilt conimot vair dise,
Phis suandard does wol endorse or

wepect the connnon federal system prac.

- tice wheig the jucdge “dozs hall™ - -

Riithey, theé concept is 10 manige voir.

dise cllectively and fakly. A divided voir -
dire oppecach is gaining popylarity ia_
wohuch e judge conducts “standasd®
questouing pad allows counsed 10 ques-
tive on issue-urignted ronttes s or for &
Apecific time pennd. 1t i3 believed that
sowe judicial comvral uver the veir

dive process weaults in more ?.._-Ra

Jusen uestioating -

7. The judge s whiviite QQBE&EE
o enyure o foir trial ahall governony
decision 1o imervene. ‘

Argubly, shis scundard is capabie of
being misindersiood. 0 is givew that -
lawyeo have-disceesion in preseating
evidenee and nrgument w a jury. How.
ever, the inlal Judge does have o respon-
sibility 10 ensure a Tnir trick andrhe
judge should not hesitaie (0 infeivene
duting counse!'s presemation when .
necexsary 10 mecd that goel, This sisne
dagd encunsages the coun not lo sCi o1 e
refesee wio sits back and waits untii o
puny requests » euling, bt jo pasticipate
uctively in die trial it, i his or her
judgment, i1 is necessary 10 promote

1
"

Il f&.‘

NiR:

8. Judges shall maisnls appropriale o .
decorios aod faruiatie of inal proceed :
ngy - - b

“This standard- _5_2 he i .a_eis::. of

Afonmulity snd decoram in anintaining- - 7
she coure’s ability to excicise wnthovisy W I
contiol the conduci of uvoa.eo.fﬂ.- N B
BEses, parties of counsel. T
. Y. Judges showld be ..E.a_:ec rousing
technpingy in smonaghig ihe irlal and the
presension of reideace.
For additional {nformatinn shous the
; Trial Maonagement Stmdurds contact
Siephen Coldspiel, Stan! Direcior for the
Natloaal Conference of State Teial
" Judges. ABA, 730 N, Lake Slhioee Dr..
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Introduction

Tn..s proposal complements the ABA C‘wrt Deby Reduetion Stand-
ards which focus on court management of the pretrial phase. It
recognizes that trial time is the court’s most vatuable and scarce |

. resource, and is premised on the belief that an effective and efficient

presentatioh of admissible evidence a.ndappacabie lawis therespon—
sibillty of both bench and bar. -

These proposed Trial Management Standards adziress presenting an
“effective” trial without diminishing the fairness or the perceived
fairness of the trial, One of the major features or hasic premises of
this proposal is the cencept of a “Trial Mamgmaat Conference”
which ;:lesmgned ‘o preparebotha ;udgeand attcrre}' to participate
in the

These recommendations have been distilled frcm DUIMETous sour.
ces as further discussed in the following preface, but mainly are the
reflection of what trial ;udges have put into practice in courts across
the cmtry .

Respectfully submitted,
i

+ - Phillip R, Roth

- Chair 1990-91
National Conference of
- State Trigl Judges

!

!



Preface / Acknqviiedgement

Chairman Roth has dism} grated the F%.zii ,

and importance of these proposed standards.” -

pose . ‘
it is difficult to give credit or recognize the many
ns who have conibuted tothis work. For

mpl&; thewafﬂ Yoffertive” was chosen ca,:e . o

ly to describe the type of rial that was deemed
appropriate by 4@ oup of lawyers; judges.and
educators who developed 2 course under a grant
from the State TEsti~¢ Institute, Effective connotes
quality rather than an approach emphasizing ef-

 ficiency for the purpcse of speeding up the trial

cess. The Stle of that course s "Masiaging Trials
Effectively” and has been presentad both at the
iora) Tudisial Caﬁggg‘immqmvus,mﬁ:s

ok

‘i'_*sfgp‘,‘uﬁiﬁc:a‘ﬁom On

9

be'sRortened without sacrificing

: ‘bfeachphaseaf‘ﬁ'e. ial".

y princapal authar Dale
se wisdoth of Monterrey,
0 judge Rachard Siver,
gyant of the National judicial
essor Emest C. Friesen and Barry
ge of the INational Center for
Lot Court Management.

Ancthar resource was the work of the ABA
- Confeverice Mocernizing Trial Techni-
o Cotnittee whichis summanzed inanartitle
oy Harty | Zelif: "Hurry Upand Wait: ANutsand
Boits! Approach. to. Avoiding Wasted Tima in
Trigl", published; in ‘the summar of 1989, The
Judges’ Jourral, Also the Fall 1950 issue of 7The

Judges' Journal discusses trial managemert from

varying viewpoints and explains the irmporiance
of fudical management.

I ind Crimiral Trigis. This
oammingd what actually

rly ‘}cltﬁ! the donctision of
its prindi]

i

\As you read the standards, you will rote the
importznce of the judge ard atomeve who actual-
ly try thecase participasing ina Trisi Managemen:t
Confererce. VWhile numerous persons have con-
tributed idegs to this consept. credit mustbe given
to Professor Ernest ., Friesen, who has published
numercus articles addressing the importance of
pretrial preparation by both the judge and the
lawyer, :

The timshnase and the need o adopt these
standards is approgriately described by the foi-
lowing excerpt from the conglusion of Cm Tl

Ime time has arrived for juditial
. mansgement of all phases of wial. Jucica
control is the single tacter that distinguaishes
courss in which sumdar cases are trieci more
expeditiously than elsewhere. Astorneys
desire; and Tay in the foreseeable future
datnand more. {mdida&. congol of the izl
pre The fodowing swatement is ia our
ﬁe@m a fair reflecton of current ctlzen
expectation: | ‘
1 Ngbady weps' mummary fustice. That,
nowsver, fead 1ot be the altermative. The
‘adtermative srouid be reascnable cis}’:atc}-.,

without dilsry mezcs and seif-inculgence

by lawyars, and with fadges who ave adie~

and was: 1o~ keep things moving, Why is

thattoo misch 1 askfer? tought to bezaken

forgranted. . |
Our endo=serert of trizi management by
judges rests first upon the demonsgared effectve-
ness of juditnal managemnsnt in expediting case
ssinig ¢ both ttie pretrial and trial states and
the fact that all sweps 1 the trial process are
amenable to soms fucicial sontrel. The conciusion
is frther supported by the favorabie effect upon
tme consummed in trial whach courts protex trial
continuity; define aress of dispute in advance of
the trial; conduct the exarunation of prospective
jurors; set nasonable time limits; and pronibet
evidence that is repetitive, cumulative, unneces-
sary, or neediessly lenmhy. And gresier judicia:
control does not appear In fact or pezcepton o
" impair the faimess of trials.

William F. Dressel

Chair Court Delay Reduction Commitiee
Natione] Conjerence State Tral Judges

]
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Trial Manag.ément Starjldards

1, Judivial triaf management ~ general principle: the trial ludge has the
responsiblilty to manage the trial proceedings. The judge shall be
prepared to preside and take appropriate action to ensure that all
parties are grepared to proceed, the trial commencu as scheduled,
all parties have a fair opportunity to present evidence, and the trial
procesds to conclusion without unnecassary lmarmpt!on.

Commentary: Trial umeon a court’s docket is
its most valuable and s¢arce resource. Itis the joint
responsibility of bench and bar to use that time
wisely and effectively! The objective of "manag-
ing" a trial is to effectively and efficiently present

to the trier of fact the admissible evidence and
apphcable law relevant to the issues to be decided.
The goalisnot simply to reduce the numnber of trial
hours or make a trial move faster, although very
often trials do conclude in fewer hours when

managed.

A trial is the ultimate event in our system of
justice, and certainly is one of the most visible and
expensive for all concerned. It is thus important
that trial proceedings be conducted without un-
necessary delay or disruptionand kept focused on
the legitimale purpose of the trial. While a trial
may be sought for political, econcmic or unrelated
personal reasons, the trial should be maintained
as the opportimnity for litigants to presentevidence
upen whichthe trier of fact decides specific issues.
The trial ;udge:sﬁ\emd.mduzlm&sebest position

to see that this occurs, Counsel’s role is that of -

advocate and, while counsel are officers of the
court, they doact inan adversary role and often
haveother ob;ecnves or priorities. The time when
the judge acted the role of 2 referee why sat back
amlwaxb:dunb.scmmaakedioramhngls
past. The judge is'responsible for determining not
only. the appropriateness but'the extent of the
evidence presentéd to the trier of fact. Judges not
only have the authority and the responsibility to
manage individual ma!.s,but the responsibility to
thosewhodawamwﬂ\emntohwem

’Opport'umty to present their case. Also, the

availability ‘of trial time iy often a variable that -
moves 2 case toward resolution.

The 7th Circuit Court of Appeals in MCI Com-
mumications v. Americen Tel. & Tel. Co., 708 F2d
1081 {certioraridenied by the US. premeCoun)
in 1983 on the subject of the trial judge’s ability to
impose limits on evidence presented for time al-
lowed stated:

Lingamsmnnteaﬁﬂed o burden a

court with an stream of cumula.
tive evidence.. wASW re remarked it
has never been s &utapaﬂyhasan

absoluse right to force x.pon an unwilling

mbum.llanunm tadg USUS MAss
of testimony limited only by his own 3ud -
ment and vees Therule should

«declare the trial conrt empowered benforce
a limit when in its discretion the situation
Euufia ithis." Accondingly, Federal Rule of
* idence 403 provides that evidencs, al-
though relevant, may be excluded when its
bative vaiue is outweighed by such fac-
rs as its cumulaive naame, or the "undue
elay” ‘and “waste of time” it may cause.
Whe&m the evidence will be excluded is a
matter mﬁ\m the district court’s sound dis-
cretion and will not be reversed absent a
dearshe ofabuse ... .Thenrcus'rmn-
o of each individual case must be weighed
by the oial ju ge , who 13 in the best position
® determine it xuy reasonably
taks (o &y the casa, tp 171)-

' Themalmdge,m orming the responsibility
of a trial, m:.n:ger m only responding to the
public’s expectations, but to ttehnga.m’ Thereis
mmlecrformtﬂaﬂutappnesmﬂmm The
fudge xmi.-.t exercise discretion addressing the




: fic needs or isaues of each case which requires

consultation with counsel. The judge must know
the fachual basis of the case, understand the issues

4o be detarmined, and be prepared to-apply the

1aw. However, while each case may be different,
all cases Tequire management in some respects.
and certain concepts can be appropriately
modified and applied o each case, as discussed
herein. It is aiso importart that the fudge com-
sunicateinadvanceof trial his or her expectations
regarding trial procedures o counseland consider

bt hat it s the judge’s respon-
it all parties teceive 3 "fair” trial.

b

[

The major corusion is that trial length
aan be shorened without sacr,';ﬁdn§ faur-
ness by in continuity {n tral days
by juditia! management of 'each phase

of thedal v Wy
Assessing whether faimness suffers on
the way o expeclite trizls is complicared by
the fact that fairness in this context is in the
~ eye of the beholder. Unlike the overall pace
- _cf litigation, therd are no national norms of

* reasonable tizmie for tial duration. -

In this study, we learri that the great majerity of
judges and attorneys perceive neither lack of fair-
ness nof injustice in those courts where trials are

rapidly than elsewhere. . . The

conducked more | an e
time has artived, for judicial Tanagement of all

0y
e

eots from On Tril address far-

. is fusther supported

. phases of tial, fudidal congcl is the singie factor
that distinguishes courtsin which similar cases are

tried more expediticusly than clsewhere. Altor-
neys desire] and fiay in the foreseeable future
demand, more judidal’conmi of the trial process.
The following statement is in our judgment a fair
refiection of carrent ditizen expectation:

Johody wants summary justice. That,
kowever,‘geed not be the aiternative. The
alternative should pe reasonable cisparch,
without datory acticsand self-indulgence
by lawyers, and with judges who are able—

and want to—keep things moving. Why is

. Brat oo migch askfor? tought s be taker
 for granted. (Edwin Newman Tre law's

© Delay,’ San Frangsco Chronidle, Jure 3,

19875, 7 T

~ Our endersement of trial management by
judgesrestafirst upon the demonstrated effecive
ress of judicial managemnent in expediting case
processing 2t both the pretrial and trial stages and

the fact]that all steps-in the trial process are

amenable 10 some judicial control. The conclusion
ted by the favorable effect upon

time consurad in trial when courts protect tnal

of cispute in advance of

examination of prospectve

e, time limnits; and prohibit

ve, cumulative, wnneces-

eedlessly lengthy. And greater judisial

control does 1ot appear in fact or perception (o
impalr the feirness of trials.

AR T |
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2, The trial judge and trisl counsel shouid perticipate In & tria!

© - 'management conference before trial,

. Comsentary: There isno one agreed uponand

' preferred method for insuring thata case is ready

to be trd' A simple case with two experienced

. ofatrial date, A mofe complex case will requirea:
- series of ‘conferences, or (hearings addressing & -
" varietylof logal or factual issues as well as lengthy

formal conderences; In. ‘between these two ex-
ampled are the bulk of cases whoss trial readiness
: 4:3ressad through what can best be called

 ean be adidressed througn
a "trial maragemnent conderence”. It s the purpose

of the gial mariagement conference & insure that
counisel are prepared; but the conference also al-
£

: ‘ prepare preside.
o ¢ R )
 Optimally, the trial management conference should

be Keld 10 + 20 days before trial commeness. Counsel

should have prepared their case for trial by this
time, and this conferende gives counsel additional
incentive to prepare for trial. Given this lead ame
if probiems do arise, court and counse! have the
time to fashion appropriate remedies o take steps
at the conference to resolve condlicts. It is under-
stood that some judges and lawyers believe there
i noneed for such a conference in a simple cese,
whichmay be true. Howevey, in those cases which
are indeed totally prepared for trial. the con-
fererce. will only take a few minutes and i¢ an
opportunity for both the court and counsel 0
review trial procedures and assure triel readiness.
" The order setting a trial management con-
fererice shall require sourisel to confer before the
conference] to Teview the matters that will be

)
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covered and accomplish certain tasks. This
reduces the time needed for a conference and al-
iows court and counsel to confirm those subjects
not in controversy and address matters requinng

the raurr’s atention. .

Some have voiced concern that such a con-
ference is not feasible for a master docket, a judge

that "ridesa dreuit” holding trials in vanous locs-

tions, OF & court that sets a large number of cases
for trial and chooses a “trial date” on the day of

Courts utiliZing “master dockets™ have adopted
pwcedursfo'assignmgmesmmema!mdgem
advance of the scheduled trial date, so that a tnal
management conference can be scheduled and
held. Some master docket courts have adopted

‘ sysnmswherebyanumberofmaremged

to 3 particular judge a month ahead of the an-
ticipated trial date to accomumodate case and trial
mgemem. In those courts that set a number of
cases for trial on & particular day, pretial proce-
dures can help determine which case will go
trial, Ofter| it is & “review” or the setting of a trial
manggement conference. that resolves the case. If
a “trial case” mustbedws&t}wmm.ngo‘ma.
it is reeom:nended that the trial be scheduled to
start later mthemormngsc that the trial manage-
mert, conference may be held. Circuit riding
judges! Gy ho!d the. ,coniereme in.a convenient
location, at.d ﬁm,e dpse to the mx, or (while not
pre:e'red) by tele p‘xcne conference with counsel
atthe courfhouse

Each 1unsdxchon ‘has its own form of a docu-

ment litigants must file to disclose issues, wit-
ibits)etc., (pretrial statemens, trial
Si355 Gertificates or trial disclosure state-
mer.igl, an nd those documents often set the
framework ’fbr this conference. It is critical to em-
“‘t thehmal mahagement confererce is
a,settlernent conference.” Izmaccnfemnce
de votsd fo il jssues. While any opportunity to
achieve. ourage a ‘settlement should not be
ursel st understand that negotia-
” be“'comummatﬂi before the con-

‘1 i

"Hurry Up aﬁd Wmt* a Nuts and Bolts Ap-
proach to. ¢Avmdm.g Wasted Time in Trial” by
Harry Zeliff published in the Summer, 1989 The
Judges' }aunul. discusses the concept of a trial

confemce\“md the sub)ects tc be covered. The.

ionowmg are exampies of impoitant matiers:

 parties'agree are approp

(4; EXHIBITS: "onfxrm that thev have been

appropriately marked, each counse! has
remewed, stpulations 2s to authenticity and
admissibility ?eibtamm tﬁt the exhibits
area riately or: presented at
mpm%ms}s’mw&mwmuusedmd
presented to the fury during trial;

(2) WITNESSES: review the scheculing of wat-
nesses to'insure that there will not be a break
in the presentation of testimony; address any
legal problems or condlicts wi  the potential
witnesses; review the nature of the testimony
toaveid duphcauon or determing what car be
pmnted by supmah:m, offer of proof, etc.;

(3; ISSUES. determine what issues of law or
fact arg really in dispute and those which are
nota: part, 1 of f.hekngnon, k

(4)’1‘M LIMITS: review timeneeded for each

segment of the trial and set such time limits as

aﬁgmpnate after consuitation with counse! ©
w preparation within limits set;

{5) PENDING MOTIONS: review all pending
motions and make formal rulings as ap-
propriate or defer undl trial those which re-
quare evidence, etc.; .

6) TURY INSTRUCTIONS AND VERDICT:
review to determine which instructions the
riate; rule on any ob~
jection’to those which deal with matters of
law; and clarify the parties’ position on those
instructions which will have to be ruled upon
after evidence has been received. Judges who
have followed this ure indicate that
most of the instrizctions can be settied at this
com‘ereme, leaving the trial judge free to con-
centrate on those which pose questions of fact
or law. The sime i3 true for the form of the
verdict, ledving only the determination cf
wheth.er 10 mciude or exclude a few issues;

@ “PE@AL TRIAL NEEDS: this is the ime

© to determine. whether or not an interpreter is

needed, how o utilize technology and who
will suppiy. ihenecessaxy equipment, whether
written or videodepositions are appropriately
edited, whether offers of proof or stipulations
tobe Subx*\i;ted have been reduced to writing,
and determing any {ssues that need to be ad-
dressed iny enicamera h or

p \,e'ﬁﬂ#hg tinead to take place during
sﬁgx&u ling '—m and when sudt hearings

(8) VOIR DIR‘E the p ure to be followed
durmg upxr dire can be reviewed, along with
quesuom the court will ask and any special




" wish O ?roceed $o:8 jury:

areas that counse! wish to review $o court can
datermine the appmpnatexxess of such ques-

tions, etc.; and

-(9) WSCEA.LANEOUS'whﬂeth!slsnOta
t conference, imanop;c-nuuty -

de!ermme the status of setiement negotia-
tions, insuring that all appropriats methods ot
ches to resolution. have been pursued,

. and defermire whether or not the parties still

‘ trial and obtain a

walver of ;myxfapprcpnabe,amd toverifythat .

‘zhenumbemfhwrsset mﬂaresufﬁ

e ismits,

Comeshry: Thepu:pose of tirne limits is.to
set expectations and determine the appropriate
time needed for various scgments of trial. Time
limits allow the court to plan the trial date and
 allow counsei o plan their presemauom. While
tizne limits are oﬁm in negatively as a

- lishit on counsel’ ngh ts; one tould substitute "ex-

pectations” for "mits andpezhups avoid thecon-
mﬁsweve:,ma!mum ;and tirne lihits
" are usefi] in determining how that tirne is allo-
cated. ‘Further, the ;udxual systemn cperate on the
‘concept of "tirre’ timiss", Satutes of limjtations
define the mé period in w}ud\ ‘a type of action
canbe broaght. Rules of pmcedure set forth times
mwh:ch hWyersr'hustﬁk‘ eraindocuments, and
setnng ‘the trial, involvesa ﬁn'ehmt as the case i
' snaga i foraca'tam'm.mbewf days.
7 cou jjf a‘iready Fmal!v impase such

§ i tations with
subﬂe mfmes to how long it
usua.ny ta.kas far acertain p:esaimmn and obtain-

g-eemm b

i
for various seg-

e of ial to aliow

- pro
ference. ‘I“'.isprepam

pporttorunpos-; .
ere based upon the

qualified staff can delegate to him of her certain

rtions of the trial cenference (marking of ex-
ibits, review of courtroom and procedures, use
of technoiogy in the courroom. et

A trial management confereme is not only for
ajury trial. Ina trial £ the court, in addition to the
benefits dixussed above, the trial management
confere:;cea.uo “ the judge !Dldmhfymeusua
to be‘covered in the court’s opuuon. Some judges
require counsel to. subthil

roposed findings of facg“ !
the judge'te ml: from the

benchat the «ondusxc;mf the trial irl some cases
: | ‘ N‘”Mork fomiss:.xmga timely

i 1‘ ‘“”4

: jfcn' preparation, 2 and sufﬂae.ady ﬂaﬂ:le to allow

for excepﬁonal dr:umstames

'I‘here are a humber of appellant decisions
ar.al)zmg the 1se of time limits in whick the fol-

lowmg genaa.l stams are made'

TRIAL LENCTH- cirmmstances of each

indimdusl case muist be wezghed by the trial

, whoils: in the best pcsmon to determine

hmv Io}!gmt may nably tke to oy the

| ease limits. should be sufficiently
ﬂmt:ie tolaccomznodate adjustment if it ap-
pehmmngﬂxemalﬁmﬂ\ecourrsmu

t The trial t:ourt may impose
ions ofi the exercise of voir

.ane the scope of voir dire.
ighy T not umuscnabiv and
Xoae ﬂz‘ut.atiom without regard
; reaso-abiv neces-

of voir dire.

2 .:j%tt"%:}‘r:xe:ormmdmuszbe

COX ‘ISEL.‘I’nema.!de?
Y ‘} ion to set imitagons
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Dna:'gun‘enbmthe management of a trial. (1}
In & relatively sunple prosecucon it ¢ not
nreasonable for counsel to antiipate that the
trual fudge will assume, unless advised w the
contrery, that an extended dosing argument
(is not required. Obviousiy it wouid be
pref“rabl or the mrial judge to alert counsel as
‘early as possible of any time limitations on
closing argument. In the absence of suck
- warning, counsel may be at a disadvantage if
. unable xo change plans instantly, and there
f*re unable to make as effective an arguinent
o the jury. (2) it is 2 generally recozni
pnr.c':!e of-taw that the trial court has the
wer, in ik dt.:}-retwn o I}n'at counsel’s time
r argument. Mo rule or formula can be ap-
plied to all case«. Each case must turnon its
cwn facts. The following factors' generally
determnine the appropriateness of a given time
limitation: length of trial, number of wit-
nesses, Amount of evidence, number and com-
plexnv ‘jssues; mstlumons, amount
nvoived,, : avity of the offense, etc

Judges am enceuraged to review coun rulés,
rules of evidence and case law-in théir particular
stae, a -;apae‘:w that most states have addressed

é;mthe: the authonty ordiscretion
ge & imits. Tt should be kept
judge does need informationand
nsel, and t.b-e limitation must be
lited @ the pamcma: case, and ad-

wellas protect the

ord by , inséstin,
addmanainne willbe g'ra.nzed ifthe need arises”.

”rcum‘m whick gy arise. The

setting time limits that -

It is also irmpertant that the j Judge “fairiy” enforce
the limjtagcns and require thatai partes compiy.
Time limite are not s cure-all for lengthy trizis but
(1) a toc {or, setting expectations on how a tria]
will be condycted, 2} emp}\.wze the importance
of maintaining momertam, (3} avoid uRnecessary
and inappropriately iong presentations, (4) er-
courage selx*unposec imits on curnulative wit.
nesses or evidence, (5} d:scourage cther "delay™,
and (6) instiils the attitude that the al will be
efficiertly presented on the part of both court
counsel,

'As discussed in standard six on momentum, it
is xmpo:-tant that judge and counsel periocically
review the progress of the tial to note whether
presentations will indeed be made within the
limitations set or if there is a need for imposing
limjtations. During a trial it may be appropriate o
set time or subject matter limitations on presenta-
tions to address a variety of situations (.e.: failure
ofcounsex to respond to courtorders, repetitive o
irrelevart quesz::x\ing, manpmp-mn behavior,
mﬂ*w avaxhbx]xf) ptoble:ns, ete.).:

Ttisaiso very useful and appropnate to ad vise
ﬂ\ewycfﬁwnmea upen” and set For
exampie, after the )udge ccm, udes nis o7 her voir
dire, the court should adiise the jury of the

amcunt of time that each sounse! will have for
questicnis; A similar ‘approach can be followed
befote opemng or: c.asmg sta:emerts and other
semens cfthe maI whﬂn hmxtaﬂons have beer:

4 The trial ]udgeu:hau ermnge the court's docket 1o start tﬂa! ae |
achodulec: and pmvide parties the numbar of houn a:et each dey for

thema!

Commentary: On Trial mvad the difficulty of
getting a trial stasted on time. Other mattess on the
court’s dockey, getting prospective jurors & the
courwooir, obtaning the presence of defendanss
‘LﬂuL‘fDdY;dddmrggmmute proviems™and

a variety of other reasons Or excuses are often
cited. Tha mai problem may be the judge’s caien.
darorurrealisticexpectations asto when the court
or parties ::mbe ready te start. If the problem rests

with amther e'xttv (sheriff o7 local official), then'

the mdges in that crcmt or district need o raise
the marter with the mpomible party. The trial
confrrence, udua&seedmdmswma:ds isa
good opmr'umty to anuapatza review and ad-
dress these potertial problems and set the expec-

tations that the trial will begin-at she scheduied
time. Once the expectations have bezn set and ths
case cal!ed for trial, the judge must accept Ris or
her 'esponszbﬂztv to “detiver”and start the trizl on
time and provide the ap;:ropﬁate hours,

Iudga. counas! and coust’ nnel believe
there iy usuaily & minimum of § hours devoted
eacnday&zzml The Or: Tl study revealed that
cfwsauhrsus 1/2 hours wers actually being
dmzedwmal There are many reascons for the
dxfic:m i perception and realiry, ard these
can often: only be determined after judge
analyzes. hgrw time is actually spent. Judges are
urged to kewp track of the h»:nns actually devoted




10 a trial and note events which take timne away

from & trial. Amdgemustbe‘cgn.zm' of the

various demands on time and willing to monitor
wha:am:aﬂyoauﬁxfmalmm:ectaamsm

“tobemet.

it mportam :hat theygdgt comnunicate e
‘pactations {0 mart mn 28 to; what will oecr

*dx..nng ead“

53
*?,

: : V] begirning a1 2 ‘
certzin time OF ‘»?3’?Yidiﬁ8»ti\e desued number of
judEe needs the method of

.ia'm fo*'z end five are re-

‘ ard four Mtfz stzrf:ng o Yne and providing a
certainy number'of hours, wherses maintaining
moOmentan memﬁmanagmg whznsaonedun-xg
b‘ﬁﬁﬂﬁm e e S W

‘ ns;sxzzr.t.‘v admowledged a5

: ‘ncepr. -.n trial mmagemt

poT or aL of eachof

onferen ’\e,‘ rudge cmpera‘aor by a’
mulb-udge cou itake hesrings or handle other
mattess whenneaaed :hed.rk’srwor.smiw for
the lengthof recesses. advising the fury tobe ready
1o 7eturn to court, gettng counsel back in cours,

o a:‘lwsmg the judge that itis dme to reconvene.

' Howevet) mhmentum iddresses more than
thess medters. During a trial, 8 jadge should peti-
omquy review with counsel the progress gress of the

ase, gvard {liry' of mmesea etc. While no one

25 10, egsce witriesses, it is oftor: better
meesi: “wa.ung and available when

e the fury, pardes ar:d course}
Eoﬁrt u«%t ﬁ'"é'r fiacessary, witnesses san be
;:-ames caneven prese=t their

ht

tructed and P t: Frocessy to
fve requef.:s for -'xe to consult

' ‘\dw\u \gs‘lkm" h' ?
‘aviggestion o2 bri it 5ide-bar conference, ot if need
be, atarecessm. the record with clear instrucgons

&if‘é’r‘eh* situations. Smand-- .

\ ;theu' questioni~g, eounsel

xcpssiv
. part.es, or other such inteTup-
uld no b tolerated. The court can ad-
ih| sroblems through a friendly

sehed) _J‘;g matiars &n tha Cdﬂ“ﬁd&: Usaali iy the
problem anses when a judge anapts o do toe
much or doss not aralyze the ypes 2¢ Talters ta
be handled and adjusr the \..uen«ar aa*ord.. £y

ﬂmuw he -espcre oulity of cownsel is not
bemg ignor ed bt the judge muist C@Mmunicate o

.. COURSE v-hex* court sessions wili be held and

res;:ond apprapmwy if counse] fail to comp.y.
ely. t}’..m-s of imposing senc-
"y "'"e TESLONSES

| s1fi:us‘heci ﬁm SAmiraton
! will ce:r.mence theL crost.
i£on 38 goin

aust x:m.r.se' ©
|

area. This pravents
revious q'..eshons ard

by counsel 272 ofter. 2 source of
; area xegmmaﬁ asgvity that re-
risling by \the sourt, Counse:
he coUrt's n-qu.uenem "*.a;
and w appropriate legal

ob;

tes can summarily nde 138
SuP iead for frequent £1:42
"Bar ue ratters Q'J.sde

s su.‘nmen ¥ m—

“g can be madle,
ty o supgpiement =
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thern before the witness. This prevents counsei
from perpetually padng up to the witness smnd
and back each dme he wishes to have & witness

- review an exhibit It is impormnt that at the trial.

management conference, the use ¢f exhibits
during the trial be reviewed with apprepriate in-
structions w© ccunsel. Large exhibits should be
jocated where the jurors can see themn, and instead
of taking the time to view individual e:dubzts

during the presen@tions, the pury can reviesw them
during a recess, urder direction not to dis *_55 the

. exhibits among themselves. If counse! has

prepared individua! packets of exhibits for jurprs,
the jurors should be told when to pick up the

packet and directed to review the specific exiibits
and, when £nished, dose their exhibit books and
put them down so as not to distract the jurors
during pz‘esentaﬁcn.

. 8. The judge shall controf voir dire,

Ccmmenwjr This standard does no!, endorse
or reject the idea that the trial judge should ex-
dus:vely conduct the voir dire, a3 i3 common
federal courts. The &rial judge should analyze the
purpose of voir dire and determine how best to
conduct it. The approach that appears to be find-
ing favor with most courts has the judge conduct
2 substantial part of the quesmmng, aovenng
nuny;s.andard areas pf & inquiry, while counsel is

ther granted a certain period of time'or allowed
to quesncr on certain issuss. Many courts at the
tnai management conference’.do review with
counsel special aress of inquiry, and often counsel
wili request the court to cover certain subjects, and
the courtican then decide not only the length but
the content of the voir dire. Some judges believe
that dme limnits of 15,0 30 minutes for each side
does cbn:ms content and resultsiin foc'-s-ed voir
dire examznancns. AT

Itis judge s duty to ensure ‘that voir dire
doeselic] infcrmaucp from the prospective jurors
wheredy chaheng% for cause can be {dentified
and ruled upon;and that counsel obtain informa-
ton to exercise their peremptory challenges.
Counsel may have o‘“.e' goals. and should be
renm*dei that'the pumose of jury selection is o
seat the r'eau.red number of pe:sm.s to act as fair

pa’.r:al farors. “Quauomng is appropriate
yer and discuss effects o{ any bias,

to t.he il pmm and obtain thei m'!“mtment
0 Vduow‘ the mmmons of. lawﬂand court's ad-
mmﬁons- R

;’xidges shouid also be aware that there are dif-
ergm n'&e*hods of calling and seatmg jurers. In'a
aﬁmema;urvofm,coumusuaﬂycaﬂa
suafﬁaeh sumber of jurors that after passing for
cause each side can exerciseits: chal}enges leaving
the appropriate number of ‘urors (e.g., 14 where

uchs:dehaucha!lenga) This method has been
gaining favor in criminal cases. For exampie, 1o
pick a 12-person jury for which eact side has ve
pre-emptories, 22 furors would initially be seated.
If any of the jurors are excused for cause. then a
replacement jurot is brought into the panel. if an
aleerna:e is 'oemg chosen and additional challen-

are granted, then three additional jurors
would be saated, At the conclusion of the ques-
tioning, the prosecution would exercise the chal-
lenge to the first twelve seated, and the thirteenth
member would then become & part of the inatial

- twelve, with defense counsel making its chal-

lenge. This process would be repeated until the
pames either pass twelve or the challenges are
exhausted. Following this procedure, one can see
howamcomdbeplcked easily in an hour and
ahalf. It jsimportant that the method, whatever it
may be, is discussed prior to trial and a record
made, especially if the court agrees or sar'uhws to
alesser number of jurors oran unusual procedure
A judge gould deterxmne what the rules or pro-
qedﬂresan this subject are in their particular state

and‘ othe:s are c‘m}y suggestad. It does appeas
nnless;udgﬁ beeor*u d:rect!ymvolved and begin
controiling theivoir dire process that legisiatures

will legislte control on voir dire, as recently oc-
curred e state of California. While some
mdges “‘thatﬁusxsana.xeaof“'xemmat

shodd e strictly 1ft to counsel's prerogative, itis
the Court has a, xespo-xsi‘ml.w beyond
 to counsel’s: questions. The coun
imhevoird&reprocﬁs.n amanner

! flexibility and discredon 0
counisel ﬁﬁ PW relavant apeas of guestioning.

Theuse F qu‘amwesm faror orientation

ire have betome increasingiy
}(uioa courts have some/form of video or
lides t5 sho #ﬂpmsPecnve;morsbeforeuw it
may‘alsa; pp‘mpnzte fora c.:.u't to develop a




: yroceeda@ﬁbesmmns " |
Qumomwm are x.maﬂy of two rypa. Or.e \

written introducton for thz fury panel to read -
when it arTives at the courtroom :n further orient
the progpective fifors as well 2s fo occupy the few

fninutes. ﬂ’atpaSSbet‘weena;urybe.ngseatédand

sesking basic informaticn can be sent to all ;urc:s e
along with @ sumInons ici report or; filled outas
they report for service. The secax\d isa speaal
quanonmme m!atedbaspaarcmal one uuaﬂy
mvolvmg sensmve 1331,-1&3 Lra

n

;“andar "x‘; mvokf:d ccn-

1”?{7:2:11:131 to be
'«1@0“&5&1 have
fice. The court
: of
.
,’jg, cv‘d'-"nce o
“ ithat the m;s‘al
msure a fair

ML
bilke
Iusae:yp- |

discretion in) pre
should de.er‘ ,to joou

N
T

or she shodd

¥

';mé‘“"‘ :-enﬁse‘ Tk that & judge

originals appropriately sealed for any required
" appellate review and the furors s0 advised that
sheir answars will not be "disseminated for any

" other use than in the voir dire process. However,

C memamsamestates,suchasc.ahfoma, that hold

. that such questionnaires are & mater of public
' record and available for inspectior. In those juris-

' Bickions, court and counsel should: consider draft-
ing questions thathave prospective jurcrs identify
areas of concern and not Fequire 2 Juror 1o put in
spe;u’xc information and then conduct ap-

- propriate en .camers, guesnomng of jurors who

- have uidemred‘ wn:gms- The court w:ll have o

are those who

0 iconsideration.
linappropriate com-
b hﬁ‘bducnon of un-
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is placed squarely on the shoulders of the trial
judge and @naot be ignored:

This is an area in which judges could benefit
from appropriate “judicial education.” Certainly
this subject cught to be placed before a bench-bar
comunitiee, If 2 bench-bar committes does under-
take analysis of this area, a good starting point

would be the repon of the American Bar Assoaa-
tion Comunittee or. Professonalism chaired by
former ABA President Justin Stanley. Regrettat-
iy, this standard may raise more questiors than it

—fives answers or guidance, but it iS aiso an area

thata .:dge matst be prepared 1o address

8. Judges shall maintain appropriate decorum and fcrmatlty of irial

proceedlnga. |

Commmw'y' Formality lends credibility to
the proceedings and emphasizes to counsel and
jurors the important | functions they perform. This
15 not to say that humor does not have its place in

(B} A lawyer owes ‘o the judiciary candor,
diligeme and utmost respect.

< A hwyer owes to opposing counse! a duty

* of courtesy and $00; tion, the obser-
the courtroom, but to emphasize that the judge 3;;; ofwtuchmnm for the effi-
may be called on to exercise authority to control dent administration of our system of

the conduct of spectators, witnesses, parties or
counsel, There isn't a judge or attorney who, at
some tme during court proceedings, has not wit-
nessed mappmpnaee behavior. The judiciary and
bar alike are concerned by the "decline in profes-
sionalismn,” and the A. BA. ‘and individual states
alike continue to seek soluuo:u Ithas been noted
that the percepuan of sfrhat oceurs during the
trial” is as: important as what actually occurs.
Hence rihe cﬁgn.ty of 'th ' Broceedings and ap-

i ‘ ! ‘“‘ofbothcomgnd

should heed how they are percel perhaps
discuss, this matter with other ;udsa, counsel or
other indiyicuals within the legal cozununity. The
trial management conference, onée again, is an
appmnnahe time to review the court’s cono
ecially if the cours has developed "trial prece«
e ¢ gmdeim that not only cover trial mat-
ters but alse discuss behamr of counsel 1t is
submittad that ;mges do have a resporsibility ©
addr-‘ss m::psei’s ‘!enamcr Onie only has t¢ read
Yin Eondz ries. Corp . C:cmmerfc

: ‘ t!uscom h\didvzdual ;udges, dis
tricts or states :na 7well wigh to adopt the "stand-

;usnce and the respect of the public it ser-

ves.

(D) A Lawyer unquesnombly owes to the ad-
miristration of justice the fundamental

duties of peraond dignity and profes-
siénal integrity.

(E} Lawyers should treat each other the oppos-
m.gpary, the court, and the members of
the court staff with eourtesy and divility
ang conduct themselves i a profes-
sichal ma.nna' at all timnes,

(M Adienthas no right to demand that coun-
sel abuse the cpposite paty or indulge
in offensive sonduct. A lawyer shall al-
v.ays treat adverse witnesses and suitors
with faimess and due consideradon.

(G Inadversary proceedings, clisnts are
litigants and though ill feelings may
exist between clients, such il feeling
should notinfluence a lawyer’s conduct,
attitude, or demeanor towards opposing
lawyers.

(H) Lawyers should be punctual in scheduled

ards.of practice™ that this court felt should be appearances and recognize that sardi-
observed by attormeys. Whileall of the "standards ness is demeaning to the lawyer and to
of practite™are important, the' followmg specifi- the judicial systemn.

cally apply to this discussion:
(A} In fu.ﬁlhng his or her prunary duty to the

() Effective advocacy does not require an-
twan.sﬁc or cbnoxious behavier, and

dient, & lawyer must be ever conscious members of the bar will adhere to the
of the| broader duty to the judicial sys- hxgha standard of conduct which
g ' fem that serves both attorney and client. jud ges lawyers, clients, and the public
[: may rightfully expect.
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9 Judges shouid be recaptive to using techro;ogy ln manag ng the trial

- gnd the prasentaﬂon ¢f evidence.

. Commentasy: " There. have been numerous
technological advances availzble to assist count
and counsel in the effective and expeditious
presentation of evidence. Tesdmony can be

:edbyvzdeotane mmsacan.ﬁnfvb}‘ o

telephone or microwave elevision hoor.ups, and
exhszts ean'likewise be pmduced in court
uzro.:gh_,.xm means! ] Future te\:hnaiogr will
be abie ]m;zssxst m pmﬁﬁg mmph&ted hﬁ-

annw a "handmpped ‘.nd.mduél to‘ present

recordin: roce: ‘wzlichange.]ud
s!-”;o‘u‘ifd “ that'anyi changes or advances g:
© conducttriai proceedings.
Mawoprdtefﬁhhvag at
to, ccnd.z:t srial proceedmg: E

gn language or

& & 8

—— Thewpare ;mges ‘who a:ecom;:ute- Literateand

" use computers in the courtroom o take notes,
R obtam legal resea:d; and access jury instrmac—.s
fmm other courts. In the future more and more
;z.dge- ynﬂlvbe ab!e to use eomputers and other
mEnt | “the purpose ofa trial.and

'de “‘1bp:nents ‘:he\ techmlcgy serve me
: ndﬁcu. ;an effective trial. Evolving

e continuous review and

ea”‘ he te.ixabilit} or
ence. Thus, while tech-
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to fame: She could se# things in

a footprint that nﬁiweiy else
could see.

- Give hér a ski boot and a sneaker
for instance, and Robbins contended
that she could tell whether the two
shoes had ever been worn by the
same perm:m

Shew ' her even a portxon of a
shoepnm on any surface, Robbms
maintainéd, and she could ldentlfy
the person' 'who made it.

It might ‘sound amusing, com-
ing as it did. ﬁ-om an_anthropology
professor 'who once astounded her
colleagiies by describing a 3.5 million-
year—old fossilized. féotprint ih Tan-
zania as that of a prehistoric woman
who was 5Y2 months pregnant)’

It mlght also‘be oonsxdered harm

L ouise Robbins had but one claim .

,less had 1t,' emamed a subject of
iic spectilat dp» at the Univer- |,

a‘at Greerisboro
ght anthropology
‘ footpnnts from

takem

A r
classromm eggi rito
m ‘Iﬂﬂaiu )

om gL
| eyl

al itrial
h r}

3¢ at

Aﬂd it
éag\ ‘gow.
Rkﬁ ins

ﬂ d‘q}k’ho

‘Me

‘ ceeps track
ore! g1l Ll'cxiieg‘ses
| gk ] th wl)
“I _wlgmty of
Mar : r'ter for
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By Mark Hansen

‘(‘imnonsense he sald
. And FBI-

‘ Bod ziak, onelof the world’s leading

"agent W;Iham

uthontxes on footpnnts said that
Robbms theones were totally un-
founded. KR

“’\Tobody elsd'has ever dreamed

L of saymg ‘the kmds of things she

said,” he e}:;}lamed

Robbmé story, .as reported last
.year by the 'CBS' néws program “48.
Hours,” pmv;des a graphic illus-
ﬁratwn of how far some prosecutors

;;zld defense la‘Wyers are willing to go -

se, It also shows how easily one

ﬁnd an expert witness to bolster a .

' self-proclaimed expert with little or * §

no credemﬁ"

\gilty"' can siiake a'mockery out of the |
cnmmal g?éﬁ i =system.
oy “I,Itsfﬁp' tening to me that some-

thmgﬂ,ﬂhke th'w could go as far as it
“ v‘xs,‘who runs a school-

/ith qualified ex-

[étlmony are st111

rl?ai for he’
O-year-old Chxcago—area girl, is sumg
prosegutors for allegedly violating
hls cxvxl rights. 1,

Buckleys first" trial, in 1985,
ended in a hung Jﬁry, despite Rob-
bms’ t‘estlmoﬁy that'a bootprint left
on 'the victims kicked-in front door
'Had been made by’ him. He was freed
ih 1987, but oniy'because Robbins
was then too sick to testify at his
retrial.

Dale Johnston is also suing
prosecutors after spending six years
on Ohio’s death row, due at least in
part to Robbins, for the 1982 mur-
ders df his teen-age stepdaughter
and her fiancé.

Robbins testified at Johnston’s
1984 trial that a muddy impression
in the cornfield where the victims’

in the scientific commu-‘

Service that puts. -

50! call‘e‘ﬁ’d evndence was o .

 legal ramificas 1

dxsmembered bodies Were found came
from the heel of Jokaston’s cowboy
boot. He was releagsd from prison in
1990 after an apmals‘ court ruled
that the boots on which Robbms
based her testxmony cbuldn’t be used
against him!

Yet Buckley andJ ohnston nught
consider themselves lucky, in light o
what has happened to Vonnie Ray
Bullard..

Bullard is. st111 serving a life
sentence in a.North Carolina prison
for the 1981 murder of another man

‘after Robbl ns testified that a bare

footprint: outlined: in the victim’s
blood was h1$ Having exhausted his
appeals, based largeiy on Robbins’
testimony, Bullard won’t be eligib-
for parole until the year 2001.




1in
led
ins

C ‘Other expert
. with" footprint:

s or | shoes - With
"$hoeprints, provided that the“two
arnples being compared share enough

incl

o gl w S

ual.she -

Robbins built her reputation on
the ‘theory that footprints, like fin-
gerprints. are unique. It was her
conténtion that. because of individ-
ual Variatiors in the way people
stand dnd walk, everyone’s foot will
feave 4 distinct impression on any
surface; including the inside sole of
his or her shoe. Those impressions,
she céntended, show' up as “wear

s agr T BEAIQDy " i OIES

1ié ridge details or random ' .

AT
\

shpe.r 1 oo

obbins’ claims were Hotly con- .,

tested from‘the moment she,

first set foot in & gourtfoom.
- Shortly before her death,;a panel of |
more than 100 forensic éﬁpertsg con-
cluded that her footprint identifica- |
tion techniques didn’t work. In hind-
sight, her theories may seem|pat-

ently.absurd.

o
7\ ‘r

) In fact, many of her colleagues
have been saying as much since

..1978, when Robbins joined a scien-
"'tific expedition at Laetoli: Tanzania.

then the site of one of the most
important archaeological discoveries

..ever .made. During that expedition.
. according to her colleagues, Robbins

‘misidentified one set of, prehistoric
human footprints as belonging to an

,antelope and.concluded that another

set of footprints had been s
.the prehstoric:woman whoj;
months pregnant. She also

aderby

tolhave found fossilized cobivebs that

other members of the expedition's

pélogﬁ; pro
alifornia
OFh

. ‘an.anthro

'.on. the  bott
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‘basis for any of 'the claims she made. .

William
Bodziak soys
Robbins’ ideas
', were tofally
unfounded.

e

ABAJ/UISA BERG |

in getting her testimony admitted by
portraying Robbins as a pioneer in a
new field of science and by putting on
testimonials as'to her character and
credentials from one or two of her
peers. One prosecutor noted that it
took 400 years for Galileo’s theories
to win acceptance. Another pointed

out that fingerprint evidence also .

make a positive identification that
nobody else was willing or able to
make, and her conclusions consis-
tently supported the case of the side
for which she was testifying.

. Several lawyers cite her testi-

".mony on behalf of the defendant in a
‘North Curolina murder trial in 1985

‘ ;,‘as one of the most telling examples of

was considered 4 new science just 80 .| her work. Other witnesses had testi-

years ago. i ‘
Since, Robbins had no competi-
tion, her testimony was difficult to
refute. But defense lawyers depicted,
her variously,as a fraud, a charlatan;
an opportunist and :a hired gun. And
they presented'other experts who
testified that there was no scientific

By her own admission, Robbins’
never took or'taught a course on

shoeprint identification techniques

or the wear patterns of shoes. She

never conducted a blind test of her
abilities, published her findings in a
scientific journal or submitted her
work to peer'iFeview. ' And she never:
accounted for such things as manu:
facturing differenices in shoewear con-
' mic ¢hanges in a per-
e effect of various
quality of a shoe-

print. ‘ .
“She may well 'have believed:
what she was'saying,” said C.'Owen
Lovejoy, an anthropology ‘professor
at Kent State University who testi-
fied 'on behalf' of ‘Buckley; “but’ the|
scientific basis for'her conclusions!
was completely fraudulent.”
Tuttle! said “he} concluded after
hearing her testify at'a 1983 urder -
trial in Winnipeg' that Robbins ‘was
“either a. crook. ‘ofia’ ‘'self-deluded!
quack.”™ " v R
Robbins didn’t always testify!
for the prosecution'and her testi-
mony didn’t always’win the case for-
the side that hired'hér. On'the 6ther
hand, she was aliyays willing to

£ & s~ e foie e A A

fied that they saw the defendant go
into a dry cleaning store where a
clerk was murdered and come out a.
few minutes later. And the state’s

n experts had matched two bloody
shoeprints in the store with the
defendant’s'shoes. .

But, Robbins. testified that the
oeprints had been made by two.
people -other than the defendant,
both of whorh were wearing the same

Size shoes as the defendant.

 convicted and sentenced to death,
‘but was awaiting resentencing in
May as a result of a 1990 ruling by
‘the U.S. Supreme Court holding that
North Carolina’s ¢apital sentencing
scheme was'unconstitutional. McKoy
Jr. v. North Carolina, 110 S. Ct.
1227. o s
Bodziak never saw those prints. '
But he did examine the same evi-
dence 'as Robbins in two cases. And
both times, the FBI expert concluded '
that Robbins was flat out wrong.

_ In Johnston’s case, Robbins and .
Bodziak both compared three plastér
casts of bootprints-taken at the scene.
of the murders with'three pairs of
cowboyboots belonging to the' defen-"
dant.’ Both agreed that two' of the'
prints guljd ‘not have been made: by

the de int’sboots., T
T orint'was'unidentifia’
vdziak, who said he couldn’t
te + through computer '
Hdelnent if the impression had
beenimade by'a'iboot ‘or'd bare foot:
Yet Robbins positively identified the

ble't

" and hard work.

I Thedefendant was subsequently -

print as having come from the léft
heel of oneé of Johnston’s boots.

“There was nothing there,”
Bodziak said. “There was no evi-
dence whatsoever of any recogniza-
ble portion of a boot. It literally
looked like they had poured plaster
over a bunch of rocks.”

In Buckley’s case, Bodziak and

" Robbins both compared the defen-

dant’s boots with the bootprint left

. on the victim’s front door. Robbins

said the print was definitely Buck-
ley’s. Bodziak says it definitely was
not. ‘

“They’re different in a lot of
ways,” Bodziak said of the two sam-
ples. “They don’t even come close” to
matching. o ‘ ‘

‘To this day, Robbins still has at
least one supporter who backs her
work unequivocally.

. Thomas Knight, a former Illi-
nois prosecutor who used Robbins as

“an expert in the case against Buck-

ley, describes her as one of the least
controversial experts he has' ever
encountered. The fact that she alone
could do what she did, he says, is a
testament to her ability, dedication

nk her credibility as

“I wou

a witness and her integrity as a
scientist right at the top,” he said. .

* 'Knight, 'who now has a private
civil practice

tside of Chicago, also




Bodziak responded “Maybe he really
believes her.”

Even some of Robbins’ once-
staunchest defenders now express
doubts zbout the". vahdxty ‘of her
work.

. Ellis Kerley, a retlred professor

of anthropology at the Umversxty of

Maryland' who used tohvouch for
Nl 3

r

little surpnsed by some’ of “the
things: she said in court

“Thequestwnyo‘ :
any smennﬁc ex natio
the mterpretatmn has gone ‘beyond
ta,” he said. It

ourts have dxfferent standards

él e

for the admxssmn of scxentxﬁc
eral coum;s‘ stxll follow

stream. And they suggest that judges

and juries are fully capable of mak-
ing the distinction between a legiti-

.mate scientific. clalm and an un-,

founded one.

. The appellate record on Robblns
is mixed.
In' 1980, a Caleorma appeals

the scene

throug shoeprmts left at’
f the crimes.

ph d the convic ion of a man '
rape, ‘robberyi' o
‘and as§ault of three elderly women

bu‘th defects.
_ “The

that Robbins met the test of admissi-
bility under the state’s rules of evi-
dence, which require that expert
testimony be “relevant and helpful to
. the finders of fact.” State v. Johnston,
1986 WL 8799 (Ohio App.).

The judge at Johnston's second
trial suppressed ‘the boots, . along
with other evidence he found had
‘been 1llegally obtamed in a ruling

‘that was aﬂirmed by ‘an appeals

~court i in i990. !
' Now the U.S. Supreme Court

_‘has agreed to, enter the debate by
L takmg up the ‘case of Daubert v.
e Merrell “Dow Pharmaceuttcals the

ulmmatlon of a lo-year battle inthe

: ‘federal courts ¢ over the“admxssxblhtv
“of evidence alleging to show that the

X
|,

antl-nausea drug Bendectin causes

case stems,from the dis-
wo federal 'suits: agamst
he;, makerm iof  Ben-
‘ the parents of two
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Chairmen
language
smendments. The nced for uniform committee notes on these rules was ulso
discussed.
also sct out committee notes thai we believe accufately reflect the views of

ihose present at the lunch meeting.

1

L
4
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88351).

o R B B B By

SOMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE -
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

SUPPLEMENT E CHAIRMEN OF ADVISORY COMMITTEES
' KENNETH F, RIFPLE
APPELLATE BULES

CAM C. POINTER, 2R
CiviL RULES

wil tamM TERRELL HODGES
CRIMINAL AULES

, EOWARD LEAVY
Memorandum , SANKRUPTICY RULES
Chairmen and Reporiers of ihe Advisory Commiitces

Dznie! R. Coquillette, Reporier
Mary P. Squers, Consuham

Federal Rules Amendmenis Conceming Local’ Rules and Technical
Amendments, including Commitice Notes ‘

February S5, 1993

At our lunch meeting in Asheville, North Carol:na. last month, the
and Reporcrs of the Advisory Commiuees agreed on precisc
for rule amendments comcmmg local rules and technical

We have sct gut the !angt.azc for the proposed rules below. We have

it is our undersianding 'Lh‘iélm cach of the Advisory Commiuces will

consider these rules and notes &l their respective wmlcr or spring 1993
mcctings. .

If you have any quesiions or commenis abom this material, please

fee! free to contact cither one. of us (Dan:  (617) 552.4340: Mary: (617) 552-

Technicat and Conforming Amendments

v
i

The 1cial ren h i mav

i

men h ey _errors in i :
i

weferepees. or lvpography. or 1o make iechnical changes
needed 10 conform these miles 1o statuiory chapees,




Federal  Rules Amendments
and Ccmmmcc Notes
January 31, 1997 -

Committes Nose

This rule is added 1 cnable the Judicial Conference
to make minoer iochnical amendmcents to these ruies without -
having 1o burdén the Supreme Court and Coagress with
reviewing such changes. This delzgation of autherily wiil
relate only 1o uncontroversial, nonsubstantive matiers.

Uniform Numbering of Local Rules

Local rules must confonm to_ary uniform

o~

mmis
-

This rule requires that thc numbering of local rules
conform with any uniferm numbering sysiem that may be
prescrived by the Judicial Confersnce. Lack of uniform
numbering might create unnecessary traps for counse! and
iitigam« A uniform numbering systerm would make it easier
for an :ncrsa>wg!v naticnal bar and for litigants to locatc a
!ocal rule thvz applies 10 a particular procedural issuc.

Procedure When There is No Corntrolling Law
A_judge mey reeulale practice jn any manper

aw S
MW&J&MM
w-%-r!?/local ryizs of thc disidct, _ No sanciion or pther

disadyan max he imposed for aancomplia with _anv
aws

reguirement ol ir federal seatores, rules [official forms).® or

the ]QCQ’ district m‘q, un Q§§ i at's ged vga! ¢ hag acial

Wmm

|

* Bankruptcy Rules only
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Federzl Rules Amendmen;s
* and Commitiec Noles
« January 31, 1992

-

#

mmittee N Qfs

This rule provides flexibility o the court in
regulating practice when there is no conirolling law.

- Specifically, it permits the court to regulate practice in z2ny
marner consistezt with Acts of Congress, with rules adopled

T under [insert appropriate caabling legislation], [in

_ bankruptcy cases: with Officiaf Forms.] and with the district's

local ruics.

This rule recogaizes that counts rely on multiple
dirsciives to contral practice. Some cours regulate practice
through the publiskcd Federa! Rules and the lecal rules of the
coun. In the past, some couns have also used internal
operating procedures, standing orders, and other internal
dircctives. This can lead 10 problems.  Counse! or litigants may
be unaware of various directives. In addition, the sheer
voiume of directives may impose an unreasonable barrier.
For example, it may be difficolt to obiain ¢opies of the
dircctives.  Finally, counsel or liigants may bec unfairly
sanctioned for failing tc comply with a directive. Eor these
reasons, this Rule disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
intemal directive, unless the alleged violaton has actual
aotice of the requiremcnt.

-

o

-,

=

¥

—

There should be no adverse conscquence (o a pany
or atiorney for violating special requirements relating o
practice before a pamicular judge unless the panty or auorney
has actual notice of those tequircmenis.  Fumnishing litigan:s
with a2 copy outlining the Judge's practices--or anaching
irstructions to 2 nolice setting a case for confererce or trial--
would suffice to give actual notice, as would an order in a case
specifically adopting by reference a judge's standing osder
and indicating how copies can be obtained. '
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TO: Members of the Advisory Committee on Federal Rules of Evidence )
>

i
FROM: Margaret A. Berger, Reporter )
RE: Rule 404 s
5

DATE: September 21, 1993 &)u.

L _(_)_r_gm_ﬁo_nﬁ_dim_ussi_og. After a brief overview of the scope of the rule, its
rationale, and the central criticisms that it has provoked, this memorandum turns to
possible amendments to Rule 404 that have been grouped into three categories:

A. Altering the Scope of Rule 404(a). Should the prohibited propensity inference
incorporated in Rule 404(a) continue to apply in all criminal and civil cases subject to
the three specific exceptions cpntained in subdivision (a)(1)-(3)? Three possible changes
are considered: 1. modifying the propensity rule in cases in which defendant has been
charged with a crime of a sexual nature; 2. modifying the rule or the exceptions to the
rule in civil cases; 3. eliminating the bar on propensity evidence when defendant seeks to
show another person’s propensity to commit the crime with which defendant is charged.

B. Making Procedural Changes in Rule 404(b). Discussed are possible changes
affecting the second sentence of subdivision (b): 1. altering the standard of proof that
now applies‘to Rule 404(b) evidence as a result of the Supreme Court’s decision in
Huddleston ' v. United States, 485 U.S. 681 (1988); 2. clarifying that the issue to which
the other crimes evidence is directed must be controverted; 3. miscellaneous changes.

C. Making Plainer the Current Meaning of Rule 404 and t’he Advisory
Committee Note. Should an attempt be made to clarify the language of the rule even if

the Committee chooses not to undertake any substantive changes? To what extent, if
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any, may the Committee Note be revised if no changes are made in the text of the rule?
II.  General Background: The Scope and Rationale of the Rule.

Rule 404(a) restates the traditional propensity rule: evidence of a person’s
éharacter, whether manifested through convictions, uncharged misconduct, or specific
characteristics, is not admissible when it is offered solely so that the fact finder may
infer that the person acted in conformity with his or her character on the occasion in
question. Character evidence does not fall within the prohibition of Rule 404 if it is |
offered pursuant to an evidential hypothesis that does not entail drawing a propensity
inference. See Rule 404(b). Rule 404 is subject to three exceptions stated in subdivision
(@): 1. an accused may, subject to limitations, introduce evidence of good character to
show that he could not have committed the charged act, and the prosecution may
respond to this evidence; 2. under some circumstances evidence of a victim’s character
may be introduced; 3. evidence of a witness’ character for veracity is at times admissible
subject to the rules in Article VI of the Federal Rules.

Rule 404, like the other quasi-privilege rules in Article IV s Tests on relevancy
and policy considerations: 1. doubt about the probative value of past acts in predicting
the future;' and 2. concern that prejudice is inevitable once the Jury becomes aware

that a party has committed similar acts in the past. In criminal cases -- in which the

- danger of prejudice is most acute — Rule 404 promotes constitutional objectives. The

! Edward J. Imwinkelreid, The Evolution of the Use of the

Doctrine of Chances as Theory of Admissibility for Similar Fact

Evidence, Anglo-American Review 73, 76 (1993) ("The psychological

literature indicates that character is a relatively poor predictor
of conduct.").
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evidentiary rule works in tandem with the privilege against self-incrimination to ensure

that the accused must be proven guilty. Rule 404 assumes that once a defendant’s

criminal past becomes known, the jury will either punish him for prior transgre,ssiohs,

or will be distracted from properly assessing the evidence relating to the charged

crime.?

The chief general criticisms voiced about the propensity rule are: 1. Rule 404(a)

exacts too high a price by excluding highly probative evidence of the type on which we

act in our every day lives. The strength of this argument varies somewhat depending on

the particular act sought to be proved. See discussion infra. 2. Rule 404(a) is ineffectual

because jurors undoubtedly draw a propensity inference even when evidence is

admitted, as it often is, pursuant to a hypothesis that does not rest on a relationship

between character and conduct.® Consequently, as the prohibited inference fréquently

creeps in anyway, the propensity rule is not worth keeping, particularly since it

generates more reported cases than any other provision in the Federal Rules of

Evidence. 3. Although the propensity rule exists in all Anglo-American jurisdictions,

studies of reported opinions indicate a pronounced tendency to avoid the rule’s
prohibition in particular types of cases, such as those involving sexual misconduct

narcotics prosecutions. Inconsistencies of this sort breed contempt for the law.

2 see id. at 73 (empirical studies indicate that trie:

or

r more
likely to find adversely to the defendant once it learns | about
prior misconduct). .

? Roger C. Park, "Other Crimes" Evidence in Sex Offense Cases

7 (manuscript dated 6/25/93) ("instructing a jury to follow only

the permitted thought-path is like telling someone to ignore
taste in a Hershey bar except the nuts.").

3

every
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HI. Possible Amendments

A. Changing the Scope of Rule 404.

1. Sex Crime Prosecutions.
a. Background. As reported out of committee in May 1993, S.11,
the Violence Against Women Act contains a provision directing the Judicial Conference,
within 180 days after enactment, to complete a study and make "recommendations for
amending Federal Rule of Evidence 404 as it affects the admission of evidence of a
defendant’s prior sex crimes in cases . . . involving sexual misconduct." As of this ‘p AJ/

2 o
writing, no further action has been taken with regard to S.11. -~ %

The commentary that follows is not the study mandated by the bill, (see
Attachment A) since such a study would obviously be premature at this time. The
discussion below does not survey the admissibility of prior similar sexual misconduct
under state and federal evidentiary rules, and does not consider all of the specific issues
commanded by S.11. Analyses of state practices and the desirability of changing the
propensity rule in sex crimes cases are considered in two articles now awaiting
publication which are included as Appendix A to provide additional background
information. The authors have agreed to make them available to the Committee at this
time.

The discussion below focuses on the central question of whether the propensity
rule should be modified to permit evidence of a defendant’s prior sexual misconduct in a
sex crime prosecution. This inquiry, already a topic of considerable debate because of

heightened attention to crimes of rape and child sexual abuse, has heated up even more

\
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because of recent events involving celebrities, such as the highly publicized rape trials of
William Kennedy Smith and Mike Tyson, and the charges against Woody Allen.
Furthermore, legal commentators have long observed that in these kinds of cases some
jurisdictidns employ special rules to admit propensity evidence, and that courts tend to
interpret overly expansively the categories pursuant to which prior acts evidence is

admitted on a non-propensity inference.* See The Admission of Criminal Histories at

Trial, 22 U. Mich. J.L.Ref. 713, 723-24 (1989) (reprint of paper prepared by the Office

of Legal Policy, U.S. Dep’t of Justice). Most of the relevant decisions have, of course,

been rendered in state courts, as relatively few cases of sexual assault or child
molestation are heard in federal courts. ’/ Q‘QM—W
S.6,"which has b‘eenintroduced in Cong; and referred to the Judiciary
Committee, would add Rules 413, 414, and 415 to the Federal Rules of Evidence. (see
Attachment B) These proposed new rules provide that in sexual assault cases, child
molestation cases, and civil cases concerning sexual assaults or child molestation,
evidence that the party accused of these acts has previously committed a similar act is
admissible whenever relevant. In a rape prosecution, for instance, Rule 413 would admit

evidence that defendant had committed an uncharged sexual offense as making it more

probable that he committed the charged crime.

* The same argument -- that Rule 404 (b) is cited to admit

other crimes evidence mechanically, without analysis -- has been
made with regard to conspiracy cases and narcotics prosecutions.

See, e.g., J. Weinstein & M. Berger, Weinstein’s Evidence par.
404[09] at pp. 404-58-59 and par. 404[12] at pp. 404-74-404~75. See
also the discussion of narcotics prosecutions in United States V.
Gordon, 987 F.2d 902 (2d Cir. 1993).

5
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The proposed rules raise a number of serious issues which are discussed below.
Soimne of these objections apply to any modification of the propensity rule in sexual
assault cases, but others pertain more particularly to the pending version and could be
mitigated.

b. The sligp_eg slope. If the probative value of, and need for,
propensity evidence in other criminal cases is of the same magnitude as it is in sexual
offense cases, then carving out an exception for sexual offense cases will undermine the
continued viability of the propensity rule in general. Although proponents of proposals
to admit uncharged acts in sex offense cases argue that this evidence is particularly
probative -- that the likelihood of a sexual offender committing another similar crime is

remarkably high -- the empirical evidence supporting this conclusion is problematic.’

'Despite anecdotal evidence, the argument does not even seem particularly convincing in

the case of certain kinds of sexual offenders such as pedophiles.® Furthermore, whether
the rate of recidivism for sexual offenders is higher than for certain types of
professional criminals is debatable.’

If the federal rules are amended to authorize the admission of uncharged sexual

3 Blackshaw, Furby & Weinrott, Sexual Offender Recidivism: A

Review, 105 Psychological Bulletin, No.1 (1989) (concludes that
despite large number of studies of sex offender recidivism we know
little about it because of methodological flaws that enable one to
"conclude anything one wants.").

¢ Romero & Williams, Recidivism Among Convicted Sex offenders:

A Ten Year Follow Up Study, 49 Federal Probation. 58, 62 (reported
that rearrest rate for sexual assaulters is 10.4% and for
pedophiles 6.2%). '

7 1d. (researchers found that non-sex offenders had a
consistently higher rearrest rate than sex offenders).

6
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offenses because of their allegedly high probative value, the door will be opened to
overturning the propensity rule in other types of cases in which probative value is
arguably high. Whether such a fundamental change in American Jurisprudence is
desirable needs to be considered. Whether the federal system should encourage such a
shift by amending Rule 404 to deal with a kind of case rarely found in the federal courts
is questionable. It should also be noted that some very recent state decisions have
refused to admit uncharged misconduct evidence in sex offense prosecutions. See Getz v,

State, 538 A.2d 726 (Del. 1988); State v. Zyback, 93 Ore.App. 218, 761 P.2d 1334

(1988), rev’d on other grounds, 308 Or. 96, 775 P.2d 318 (1989); Lannan v. State, 600

N.E.2d 1334 (1992).

c. The ease with which the uncharged act can be established. In
Huddleston v. United States, 485 U.S. 681 (1988), the Supreme Court held that in order

for evidence of uncharged offenses to be admissible under Rule 404(b), the trial judge

- must onlj find, pursuant to Rule 104(b), that a jury could reasonably conclude by a

preponderance of the evidence that the defendant had committed the prior act. This

standard may not adequately protect the defendant from evidence that Jurors tend to
overvalue, particularly if the definition of what constitutes a prior sexual assault is as
broad as proposed in S.6. While it may be difficult to prove sexual offenses, it is also
difficult to counter false accusations. When an alleged victim is willing to testify, or has
made a statement that overcomes hearsay‘ol:fjections, the test of Huddleston is probably
met. Of course, if Huddleston is abandoned in favor of a higher standard (see discussion

infra), this objection will not apply.
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Furthermore, Huddleston should perhaps not apply. The Supreme Court in
Huddleston was concerned with non-propensity evidence admitted pursuant to
subdivision (b). Evidence of prior sexual misconduct would be admitted as an exception
to the propensity prohibition in subdivision (a). The existing exceptions to subdivision
(a) offer no guidance about the appropriate burden because Rule 405 allows proof by
reputation or opinion only. Presumably, given all the problems with evidence of prior
sexual misconduct, one could require a preliminary determination by the court pursuant
to Rule 104(a) as a condition to admitting such evidence. Whether a standard higher
than the usual preponderance of the evidence should be required would also have to be
decided.

Another possible solution would be to limit the use of prior misconduct to
instances in which there has been a conviction. This modification would relieve jurors of
having to cope with the collateral issue of whetheléﬁefendant committed the uncharged
act, and defendant of having to mount a defense with regard to uncharged crimes. Of
course, such a limitation would cut down enormously on the cases in which evidence of
prior sexual misconduct would be usable. It must also be remembered that some acts of
sexual misconduct are so unique that they are properly admissible pursuant to Rule
404(b) even under the present r;xle.

d. The interaction with Rule 412. Although the propensity rule

incorporated in Rule 404 is probably not constitutioxially required, constitutional
difficulties might arise were propensity evidence relating to the defendant’s prior sexual

conduct proffered in a case in which the prosecution invoked Rule 412 to bar the same
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kind of evidence against the complainant. A judge might well find that under these .
circumstances, the evidence offered against the complainant "is constitutionally required
to be admitted" pursuant to Rule 412(b)(1) of the Federal Rules of Evidence.? Allowing
the prosecution to make use of an evidentiary principle while simultaneously restraining
the defendant from introducing probative evidence is constitutionally suspect. Cf.
Chambers v. Mississippi, 410 U.S. 284 (1973).

If, in order to avoid constitutional difficulties, Judges permit defendants to
introduce evidence of complainants’ past sexual behavior, the result may well be that
which Rule 412 seeks to avoid - an unwillingness on the part of victims of sexual
assaults to bring charges. Aside from undermining the rationale of Rule 412, this
outcome would be directly contrary to the objective sought by those who advocate
elimination of the propensity rule in sexual misconduct prosecutions in the hope of
obtaining more convictions.

2. Civil Cases. By stating without any limitation that "evidence of a
person’s character or a trait of character is not admissible" to prove propensity, Rule
404(a) makes the prohibition applicable to all cases including civil cases. In contrast, the
word "accused" in subdivisions (a)(1) and (a)(2) indicates that the exceptions apply only
in criminal cases. This reading of Rule 404(a) is supported by the Advisory Committee
Note which states quite clearly that evidence of conduct may not/be used for a

propensity inference in civil cases and that the exceptions stated in subdivisions (@)

' our pending amendment to Rule 412 provides in subdivision

(b) (1) (C) for the admission in criminal cases of "evidence the
exclusion of which would viclate the constitutional rights of the
defendant."

9
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and (2)(2) do not apply, The Advisory Committee defended its extension of the
propensity rulé to civil cases because of character evidence’s low probative value and
tendency to cause prejudice; it was unwilling to extend the defendant’s option to
introduce evidence of good character for fear of opening the door to psychological
evaluations and testing.

Despite the clear mandate of Rule 404(a), an occasional federal court has
indicated a willingness to extend the exceptions to a civil case if the conduct at issue is
criminal. See, e.g,, Bolton v. Tesoro Petroleum Corp., 871 F.2d 1267 (5th Cir.) (civil
RICO; evidence admissible in a trial raising quasi-criminal allegations), cert. denied,

110 S.Ct. 83 (1989); Perrin v. Anderson, 784 F.2d 1040, 1044 (10th Cir. 1986)

("Although the literal language of the exception to Rule 404(a) applies only to criminal
cases, . . .when the central issue involved in a civil case is in nature criminal the

defendant may invoke the exceptions to Rule 404(a)."); Crumpton v. Confederation Life

Ins. Co., 672 F.2d 1248, 1253-54 & n. 7 (5th Cir. 1982) (action on accidental death

policy where insured had been shot by woman who claimed he raped her; beneficiary
allowed to introduce evidence of insured’s good character; court affirmed "when
evidence would be admissible under Rule 404(a) in a criminal case, we think it should
also be admissible in a civil suit where the focus is on essentially criminal aspects, and
the evidence is relevant, probative, and not unduly prejudicial;" alternative holding).
The Copmitt% might wish to reconsider the original Advisory Committee’s

1
conclusion, taking into account whether legal developments since 1975 justify a recasting

of the propensity rule in civil cases. For instance, does the increased reliance on quasi-

10
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criminal measures such as civil RICO and forfeiture proceedings make a difference, or
an increase in intentional tort actions which furnish the closest analogy to criminal
misconduct?

A number of the states have revised Rule 404(a) to deal specifically with
problems posed by civil cases. See 1 Trial Evidence Committee, Section of Litigation,
American Bar Association, Evidence in America: The Federal Rules in the States § 14.2
at pp. 4-5 (1992). The Texas rule broadens the (a)(1) exception to allow proof of good
character in all instances involving accusations of moral turpitude whether in a civil or
criminal case. and extends the (a)(2) exception to the character of victims of assaultive
conduct in civil actions:

(1) Character of party accused of conduct involving moral turpitude. Evidence
of a pertinent trait of his character offered by a party accused of conduct
involving moral turpitude, or by the accusing party to rebut the same;

(2) Character of alleged victim of assaultive conduct. Evidence of character for
violence of the alleged victim of assaultive conduct offered on the issue of self-
defense by a party accused of the assaultive conduct or evidence of peaceable
character to rebut the same.

3. A Third Party’s Propensity. Read literally, Rule 404(a) excludes
evidence relating to any person’s character when offered for a propensity inference. See
United States v. McCourt, 925 F.2d 1229, 1235 (9th Cir. 1991) (rule applies "to any
person, and to any proponent"). In a criminal case, when the accused wishes to
introduce character evidence to suggest that someone else was the perpetrator of the
charged crime, concerns that propensity evidence will undermine defendant’s

presumption of innocence obviously are inapplicable. Rather, strict utilization of Rule

404 will deprive the accused of exculpatory evidence regardless of its probative value

11
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even though it might engender a reasonable doubt. Few cases have dealt with this issue;
sometimes the evidence proffered by defendant is found to satisfy Rule 404(b). See, e.g.,
United States v. Aboumoussallem, 726 F.2d 906 (2d Cir. 1984) (defendant who claimed
that he had been duped into smuggling by his cousins wanted to show that his cousins
had duped others; court found that evidence satisfied Rule 404(b) but not Rule 403).
Should the propensity bar be removed when an accused seeks to introduce character
evidence relating to a third person so that admissibility will be governed by Rules 401
and 403 rather than Rule 404?
B. Amendments to Rule 404(b).

1. Changing the burden of proof. Until the Supreme Court’s decision in
Huddleston v.;United States, 485 U.S. 681 (1988), there was a conflict in the circuits as
to the height of the prosecution’s burden in proving the other crime, and as to whether
Rule 104(a) or (b) applied. The Supreme Court resolved the issue by holding that the
trial judge need not make a finding with regard to other crimes evidence; rather,
pursuant to Rule 104(b), the court "simply examines all the evidence in the case and
decides whether the jury could reasonably find the conditional fact . . .by a
preponderance of the evidence."

There are critics who argue that the Huddleston standard does not afford the

accused sufficient protection. The American Bar Association’s Criminal Justice Section
has urged abandonment of Huddleston in favor of a clear and convincing standard, and

its position has been endorsed by the A.B.A.’s House of Delegates.” A number of states

® See E.J. Imwinkelreid, Uncharged Misconduct Evidence § 2:08
(1993 Supplement).

12
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have refused to adopt Huddleston in construing their own versions of Rule 404, See,
e.g.. State v, Faulker, 314 Md. 630 (1989). The Court of Appeals of Maryland,
Standing Committee on Rules of Practice and Procedure has recently stated that it
"intends to make no change in Maryland Law." Report at 37 (1993). Minnesota added a

sentence to its Rule 404 after Huddleston:

In a criminal prosecution, such evidence shall not be admitted unléss the other
crime, wrong, or act and the participation in it by a relevant person are proven
by clear and convincing evidence.

Congress, however, may well wish to retain the status quo. Whether Huddleston
should be extended to proof of prior sexual miscon&uct if such evidence is allowed as an
exception to the propensity rule is discussed supra.

2. Clarifying whether the evidence must relate to a disputed issue. The
courts are divided about the extent to which a consequential fact must be controverted
in order for other crimes evidence to be admissible to prove that fact. A subsidiary issue
on which courts disagree is whether the defendant has the right to preclude the
prosecution from proffering other crimes evidence by offering to stipulate to the
consequential fact to which the evidence is relevant. The Supreme Court by-passed the
opportunity to clarify the stipulation issue when it dismissed its writ of certiorari in
United States v. Hadley, 918 F.2d 848 (9th Cir. 1990) as improvidently granted. The
stipulation issue is extensively discussed in E. Imwinkelreid, supra at §§ 8:10-8:15.

The words "if controverted" do not presently appear in Rule 404, although they
do in Rule 407. Consequently, it is arguable that the plain-meaning of Rule 404(b) does

not condition the admissibility of other crimes evidence on the defense having created an

13
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actual dispute -- through evidence or other means such as an opening statement -- about
the consequential fact to which the evidence is offered. The differences in the circuits is
most apparent in connection with the issue of intent. Some courts allow other crimes
evidence whenever specific, as compared to general intent, is a required element. See,
e.g., United States v. Briscoe, 896 F.2d 1476 (7th Cir.), cert. denied, 111 S.Ct. 173
(1990); United States v. En elman, 648 F.2d 473, 478 (8th Cir.1981). However, the
nature of some crimes is such that no genuine issue of intent exists because of the
inference that arises from the criminal act itself. Allowing other crimes evidence in such
ciréumstances invites a propensity inference. See, United States v. Kramer, 955 F.2d
479, 492-93 (7th Cir. 1992) (Cudahy, J. concurring) (criticism of specific intent
distinction). Other courts require the issue of intent to be seriously disputed and refuse
to allow other crimes evidence when, for example, the defendant claims that he did not
commit the charged act. See, e.g., United States v. Figueroa, 618 F.2d 934, 940 ‘(2d Cir.
1980)..

The Supreme Court’s opinion in Estelle v. McGuire, 112 S.Ct. 475 (1991), a |
habeas corpus challenge to a California conviction, contains dictum that provides some
ammunition for concluding that the prosecutor is free to introduce other crimes evidence
even when the defendant has failed to raise an issue concerning the fact which the
evidence seeks to prove. In a prosecution charging defendant with the murder of his
infant daughter, the prosecution offered evidence that she was a battered child. The
Court of Appeals had ruled that this evidence should have been excluded because

defendant did not raise a defense of accidental death. The Supreme Court disagreed:

14
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[T]he prosecution’s burden to prove every element of the crime is not relieved by
a defendant’s tactical decision mot to contest an essential element of the offense.
In the federal courts "[a] simple plea of not guilty...puts the prosecution to its
proof as to all elements of the crime charged." Matthews v. United States, 485
U.S. 58, 64-65 (1988).
Id. at 475.
Is this an issue we wish to address? For instance, the words "if controverted"
could be added to Rule 404(b) after the words "mistake or accident."
Tennessee requires that upon request the judge must hold a hearing outside the
jury’s presence and at that hearing
The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence;
Tenn R. Evid. 404(b){(2).

3. Other suggestions. Should one add a ten year limitation to Rule 404(b)
analogous to that contained in Rule 609(b) regarding the use of convictions for
impeachment? Should the rule add language aimed at distinguishing between "other" or
"extrinsic" acts versus the "same" or "intrinsic" acts. Some recent codifications have
attempted to deai with this issue. Louisiana has added the following language at the end

of Rule 404(b):

, or when it relates to conduct that constitutes an integral part of the act or
transaction that is the subject of the present proceeding.

Kentucky has added a second subdivision to Rule 404(b) that deals with this issue
somewhat differently:
(2) If so inextricably intertwined with other evidence essential to the case that

separation of the two (2) could not be accomplished without serious adverse effect
on the offering party.

15
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C. Amendments Aimed at Clarification of the Existing Rule. This section

considers whether any changes should be made in the text of Rule 404 or the Committee
Note to make them more comprehensible even if the Committee does not wish to affect
the current meaning of the rule. Since the Committee has never had an opportunity to
discuss the costs and benefits of revising rules in the interest of intelligibility, I have
proceeded in the following manner. Rather than redrafting Rule 404 before knowing the
Committee’s views on when clarification is worth the risk of inadvertently creating
unanticipated problems, I have instead categorized different kinds of possible changes so
that we can consider general principles as well as specific changes. The sample
amendments to Rule 404 which are set forth are intended more as illustrations of issues
than as recommendations about specific language that should be adopted if the
Committee determines to resolve the difficulty in question.

1. Enhancing plain-meaning. Into this category I have slotted possible changes
that would make the intended plain-meaning of the rule plainer. Law professors would
perhaps agree that the scope of Rule 404, and its interrelationship with Rule 405, often
elude the casual reader.

a. Should the rule deal more comprehensively with character? Would
lawyers better understand the scope of Rule 404 if the rule dealt with character evidence
more comprehensively. Rule 404 prohibits the inferential or circumstantial use of
evidence to prove conduct in conformity with character except in three specified
circumstances. Subdivision (b) explicitly acknowledges that this general prohibition is

inapplicable when evidence is offered to prove something other than character so that no

16
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inference from character to conduct is entailed, The text of Rule 404 does not, however,
explicitly state that the rule is equally inapplicable when a person’s character is directly
relevant without an inference about his or her conduct. Whether this is adequately clear
is problematic despite being mentioned in the current Committee Note.

Oregon has changed the title of its Rule 404 to read: Character Evidence:
Admissibility. It then adds a new first subdivision:

(1) Admissibility generally. Evidence of a person’scharacter or trait of character
is admissible when it is an essential element of a charge, claim or defense.!®

A more ambitious undertaking would be to redraft Rule 404 to make clearer the
difference between inferential and non-inferential use, and to tie the methods of proof
more directly to the various ways in which evidence relating to a defendant’s character
may be used.”

b. Is the rule sufficiently clear as to when character evidence is
admissible? Advisory Committee Note to Rule 404 (a) states:

Character questions arise in two fundamentally different ways. (1) Character

may itself be an element of a crime, claim, or defense. A situation of this kind is

commonly referred to as "character in issue." Illustrations are: the chastity of the

victim under a statute specifying her chastity as an element of the crime of
seduction, or the competency of the driver in an action for negligently entrusting

10 Montana has adopted a similar provision as the last

subdivision in Rule 404 but without a change in the caption of the
rule to indicate that it is dealing with character evidence in
general.

u See Glen Weissenberger, Character Evidence Under the
Federal Rules: A Puzzle with Missing Pieces, 48 Cincinnati L. Rev.
1, 12 (1979). Professor Weissenberger’s proposal which combines
Rules 404 and 405 is attached. See Attachment C.

17
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a motor vehicle to an incompetent driver."

The Note further states th;at allowable methods of proof are dealt with in Rule 405. That
rule refers to "cases in which character, or a trait of character of a person is an
essential element of a charge, claim or defense." (emphasis added)

Is this language misleading? The formulation of "essential elements" in Rule 405
and the illustrations in the Rule 404 Note about formal "elements" of causes of action,
suggest that something more is intended than character being a "fact that is of
consequence." See Rule 401. Although reported opinions do not indicate that courts
insist on anything other than a showing of relevancy, the departure from the language
of Rule 401 may suggest that something more is required of a proponent. The Bar’s
discomfort with the meaning of an "essential elements" test was apparent when we
discussed Rule 412.

If the Committee wishes to make‘Rule 404’s treatment of character evidence
more comprehensive by adding a provision that character evidence offered to prove
something other than propensity is admissible (see a. supra), the formulation must be
coordinated with Rule 405. Consequently, the "essential claims" phrase would have to be
retained if Rule 405 is not amended.

c.'Is Rule 404°s treatment of civil cases adequate? This discussion is
concerned with the clariiy of the rule with regard to civil cases rather than with its

wisdom which is discussed supra. Rule 404 makes two somewhat indirect statements

2 The terminology, "character in issue," is also used in

connection with the very different situation codified in
subdivision (a) (1) when the accused is allowed to introduce
evidence of his good character.

18
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about the inferential use of character evidence in civil cases. The Adw"isory Committee’s
intent is clearly expressed in the accompanying Note. By stating without any limitation
that "evidence of a person’s character or a trait of character is not admissible" to prove
propensity, the Rule makes the general prohibition applicable to civil cases. By using the
word "accused" in subdivisions (a)(1) and (a)(2), it limits the two exceptional
circumstances in which the propensity inference is usable to criminal cases. One could
make both of these points explicitly. Adding "in a criminal case" to the exceptions (if
that is the desired rule) would eliminate arguments that "accused" means the defendant
in a civil case.

d. Is the relationship between subdivision (a) and subdivision (b)
sufficiently clear? Is it helpful that -the first sentence of subdivision (b) restates the
general rule of subdivision (a)? One consequence is that courts at times quote this
sentence and cite subdivision (b) when they are they are solely concerned with analyzing
the scope of the propensity rule. The case is then classified in annotations, etc. as a Rule
404(b) case. Furthermore, the repetition in (b) perhaps obscures the difference between
a propensity and non-propensity inference, and promotes the erroneous impression that
subdivision (b) is an exception to subdivision (a). ’

2. Codifying Supreme Court holdings. There is precedent for amending
the Evidence Rules to incorporate Supreme Court holdings; both the Civil and Criminal

Rules of Procedure have at times been amended to codify a Supreme Court holding.”

? For instance, the work product rule in Fed.R.Civ.P. 26 has

its genesis in Hickman v. Taylor, 329 U.S. 495 (1947) and Criminal
Rule 26.2 was in part a response to United States v. Nobles, 422
U.S8. 225 (1975).

19
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Most evidence courses now teach evidence as a code subject, and the multi-state bar

“exam is based on the Federal Rules of Evidence. Failing to incorporate a significant

decision of the Supreme Court that is essential to understanding and using a particular
rule may therefore mislead the advocate who expects to find everything in the Rules. On
the other hand, additional codification will make the rules more prolix.

Possible candidates for codification are Huddleston v. United States, 485 U.S. 681

(1988), see supra and Dowling v, United States, 493 U.S. 342 (1990) (evidence of crimes
of which defendant has been acquitted may be admitted pursuant to Rule 404(b}.
Huddleston is the far more significant opinion since its holding applies in every case in
which Rule 404(b) evidence is proffered, and a number of states interpret identical
versions of Rule 404 differently. See discussion supra and see 1 Trial Evidence

Committee, Section of Litigation, American Bar Association, Evidence in America; The

Federal Rules in the States § 14.2 (1992). A sentence with a cross-reference to Rule

104(b) could be added to the end of subdivision (b), or a comment could be added to the
Note. The need to codify Dowling is considerably less.

3. Adding cross-references. Rule 404 currently contains cross-references to Rules
607, 608 and 609 in subdivision (a)(3). Subdivision (a)(2) should perhaps state that it is
subject to Rule 412 since it clearly is. See Iowa and Texas Rule 412. A cross-reference to
Rule 405 might also be desirable to clarify the relationship between Rules 404 and 405.
See discussion of Rule 405.

4. Revising the notes. In a previous memorandum I questioned whether we are

free to issue new notes if we make no changes in a rule. Assuming that we may make

20
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changes (either in conjunction with amendments to the text of the Rule or otherwise),
we need to consider the type of changes we would wish to undertake.

a. Correcting errors. The third paragraph of the Note is clearly wrong in
light of Rule 412 in the example it gives of evidence of the character of the victim being
admissible on the issue of consent in a rape case.

b. Updating case law developments. The extent to which one should update
references in the Committee Note is particularly troublesome with a rule like 404 which
has engendered so much commentary both in the courts and legal literature. F01;
instance, an entire treatise is devoted solely to Rule 404(b). Do we want to include

references to helpful secondary materials? even if their authors are members of the

Evidence Committee?

21
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(l)i_A_.wﬂotlawmdeuycmtﬂmdmdmmafmh
Act, the Judicial Conference shall compilets a study of, and shall submit to
Congress, nmmmendaﬁomtoramenﬂngmwmﬂome;ddmm”n
affects the admission of evidence of a defendant’s prior sex crimes In cases
bmugmmuammeham1mwomermmmgsematmmm¢

(b} SPECIFIC ISSUES. ~ This study shall inciude, but is not limited to,
consideration of the following issues: (1) a survey of existing law on the
introduction of prior similar sex crimes under state and federal evidentiary rules;
(2) a recommendation about whether Rule 404 shouid be amended to introduce
evidence of prior sex crimes and, if so, (a) whether such acts could be used to

prove the defendant’s "propensity” to act therewith and (b) whether prior similar

_sex crimes should be admitted for purposes other than to show character; (3) a

recommendation about whether similar acts, if admitied, should meet a
threshold of similarity to the crime charged; (4) a recommendation about
whether similar acts, if admitted, should be confined within a certain time period,
(e.g. 10 years); and (5) the effect, it any, of the adoption of any proposed

changes on the admissibility of evidence under Rule 412, the rape shield law.
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JUlstldl )y ah, £ITF

new baby, or an aging parent with a se-
rious modical problem. That worker's
.-presence in the home for the time it
* takes to-get the family through the sit-
‘pation will make a difference not oanly
_in the worker's peace of mind during
“ the crisis, but fn her or his ability to
" do their job well for months and years
" after they return to work, -

© Mr. President, as much as I have-
-been proud and pleassd to support fam-
7{ly and medical leave legislation for
. ;- - the past several years, I will be even
-more happy to see this bill with a pub-
. Yc law number assigned to it. Those
“%i Members or Congress and organizations

-

K

.:»‘
% l'
R.t .l

%.,,
ﬁm_-w‘c:*

M-L«.‘ this effort can thea move on to other
o £5.. pressing 1ssues facing American fami-
‘ 1_‘}., lies. Thank you, Mr. President.e

Ypeen & 1ong difficult fight, but today

e+ > tory. We now have s Congress that will
i‘ - pass the Famlly and Medica.l Leave Act
%,_,.,Ax and a President who hals agreed to’ sign
2%t into law. I am proud to be an origi-

i xé‘nai cosponsor of this legislation.
% : The Family and Medica.l Leave Act,
2 which provides famﬂies with job secu-
5 %“rity at a time when they most need it,
:;‘ds long overdue. No worker should be
ﬁmg,ﬁtsubject to termination for taking time
% 5. 0ff to care for a sick ichild; I believe -
awv-*f‘ that not only will this bill indstitute -

CUNGRESSIONAL RECORD —SENATE

The bill contains three titles. Title I
is concerned with violent sex crimes.
Subtitle A of title I increases penalties
for sexual violence and strengthens the
rights and remedies available to vic-
tims of sexual violence.,

Subtitle B containg changes in rules °

of ‘evidence, practice, and procedure to
facilitate cffective prosecution of vio-
WT—*TT—_’

ent sex ©
“of vic
victims.
‘Subtitle C addresses the problem of
sexual assaults at colleges and univer-
sities..
Subtitle D contains new justice as-

T8, and to prevent abuse

and Local efforts against semal vio-
lence.

- Title I of the bill concerns domestic -
the family. It strengthens the Federal

ing, and noncompliance with child sup-
port obligations in cases with inter.*
state elements, requires reports on a
number of issues of importance to pro-
tecting the victims of domestic vio-
Jence, and establishes a new justice as-
sistance program to enhance State and
local efforts to combat domestic’ vio-
lence and stalking, a.nd to enforce chﬁd
support obligations. -
Title.IIT of the bill est.ablishes 2 pa-
tiona.l task force on violence against

S 269

Sec. 109. Extension and strengthening of res-
titution.

Sec. 110. Enforcement of restitution orders
through suspension of federal
benefits, .

-8Sec. 111. Civil remedy for victims of soxual
violence.

SUBTITLE B—RULES OF EVIDENCE, PRACTICE,

AND PROCEDURE

Seo. 121. Admissibility of evidence of simila;

crimes in sex offense cases.

880 the rights of Sec. 122. Extension and screng‘thmmg of rape
victim shield Jaw.~

Sec 123. Inadmissibility of evidence to show

provocation or_ invitation by
victim in sex offenss cases. :

victim in sex

- Bec. 124. Right of the victim to falr treat-

ment in legal proceedings.

=% who have put In yeomans' service in Bistance measures to enhance State Sec. 125. Right of the victim to an impartial

jury.
8ec. l28 chtim s rlght of anocation in sen-

T Mrs. BOXER. Mr. President, it has Vviolence, stalking, and offenses against Sec. 121 v‘ct‘m'nght of privacy.

SUBTITLE C—SAFE CAMPUSES

" we stand a few short steps from vic- TFesponse to domestic violence, stalk-. Sec. 131. National baseline study on campus

sexual assault,
SUBTITLE D—~ASSISTANCE TO STATES AND
LOCALITIES

Sec. 141, Sexual violence grant program.

Sec 142. Supplementary grants for states

: *  adopting effective laws ralating

B e to sexual violence.

'.I‘I'I'LE O—-DOMESTIC VIOLENCE, STALK-
ING, AND OFFENSES AGAINST THE
FAMILY

Sec, 201. Interstate travel to commit spouse
o abuse or to violate protective

ordsr; interstate stalking.

£ more 1 ® workpl Policies, it. Women. The task force wanld carry out , 56%:. 202 Fun Iaith and credit for protective

gﬂ’ will make workers more productive by...
Jﬁ’euminating the prospect’ that they.
E ¥ would leave' to choose ber.ween thetr -
Qf.famﬂiesandtheirjobs.* PRI
i:f‘ Iu:gemycolleaguestojomme in
,L working for fast action on t.he Fa.mily
a.ndMedica.l Lea.veAct. - S

M SIM.PS-ON. M:
el Mz- Schma,
33 ) COVERDELL) SR -
255 8.6 A Db to prevent and ptmish sex-
"ual violence and domestic violence, to -

crimes, to assist Stete ‘and local ef-
% fects, and for other purposes; to the
- lommittee on the Judici&ry :

" BEXUAL ASSAULT PREVENTION Acr OF 1303”

I Mr. DOLE. Mr. President, as I stated

e&rlier Iam joined today by several of

e £ "Iy Repubncan colleagues in introduc-
: inz the Sexual Assa.ult Preven.tion Act

> AB is my right as Repnbnca.n leader,
I bave asked that this bill be des-
ted 88 “S. 6," symbolizing the fact
2 that this bil) is a top priority of Senate
B'el'*l:tblic:a.ns This legislation is also
m&' introduced in the House by Con-
w_.‘ s~"~Woxmz.n SUSAN MOLINARY of New
NES I ﬂHt lntroduced legislation similar
- in February of 199]—nearly 2

»
e

L Bgo. I reintrodnced the legisla-
é”*,-’ gg)n last fall. I know that Senator
‘ hsm is also very interested in this
e to“e and hope we can work together
L o te legislation that will protect
mmen from crime in the streets and
e in their own home.
im
Po-.

o |

. -,

& comprehensive examination of vio-
“lent crime agminst women and recs
ommend’ a.dditional reforms a.nd 1m~
provements.\ =

. I look forward to workfng wit.h f.he
d.istingu.{shed chairman of the Judici~
_ary Committee - in - finding common
" ground in our legislative proposa.ls and

I ask nnanimous consent thﬁt the

statements be printad In t.he CONGB.ES-
BIONAL RECORD. -+ - °
There being no ob;ect:lon. the ma.te-

RECORD, as follows:-
. s. 6 .

Beuennczedby:heSmteandHamofRep-
resentatives of the United States of Ama'im in
Congress assembled, .
SECTION L SHORT TTTLE.