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In Reading Gaol by Reading Town

There is a pit of shame,

And in it lies a wretched man

Eaten by teeth of flame.

Oscar Wilde, The Ballad of Reading Gaol

I. INTRODUCTION.

In 1894, Oscar Wilde commenced a criminal libel

prosecution against the Marquis of Queensberry. The

Marquis' son, Alfred Douglas, was sexually involved with

Wilde. The Marquis threatened to make a public scandal of

his son's affair, unless he broke off with Wilde. When

Alfred refused to give up Wilde, the Marquis left a post

card in the Albermarle Club addressed to "Oscar Wilde posing

as a sondomite (sic).' 2 Wilde's criminal prosecution blew

up in his face when Sir Edward Carson, Queensberry's defense

counsel, cross examined Wilde on his prior deviant sexual

activities with young, handsome men such as Alfred

Douglas.3 Wilde's counsel withdrew the case during

Carson's opening statement for the defense, knowing that

Carson would put Wilde's former lovers on the stand.4



LUST92-l.DOC

Queensberry turned the case over to the public

prosecutor who indicted Wilde for sodomy. Wilde was

convicted and sentenced to two years at hard labor in

Reading Gaol, leading Wilde to produce The Ballad of Reading

Gaol, a thinly disguised autobiographical poem which may

have been his masterpiece.5

Oscar-Wilde was tripped up by an exception to the

character evidence rule that permitted proof of Wilde's

prior sexual misconduct to prove his predisposition to

engage in sodomy. The character evidence rule forbids the

prosecution from proving a criminal defendant's bad

character. However, exceptions exist which may be used to

prove the defendant's bad moral character. One of those

exceptions allows the prosecution to prove an accused sex

offender's propensity for committing uncharged sexual

misconduct. When the state prosecutes someone for a sex

offense, the specter of the defendant's uncharged sexual

misconduct haunts the trial process, as it did the Oscar

Wilde trial. The person accused of a sex offense must

expect 'that any deviant sexual history will be put into

evidence by proof of similar uncharged sexual misconduct.

The jury will convict the defendant on the basis of

predisposition to commit sex crimes.

The American form of criminal prosecution is

accusative, not inquisitorial.6 Since the defendant is
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presumed innocent, the defendant willbe tried for

committing a specific act, not for,,the defendant's general

predisposition to do wrong. The courts. have fashioned the

character evidence rule that bars the prosecutionfrom

proving the defendant's predisposition to do wrong.8 The

courts admit that the trier of fact can reason from proof

that the defendant committed one or more similar acts to a

conclusion that the ,defendant is predisposed to commit those

same acts.9 The trier of fact can thendeduce from the

defendant's proven general predisposition to commit a

certain kind of criminal act that the defendant committed

the act charged in the indictment.10 The courts assert

that even if the defendant's commission of similar acts is

relevant tto proving -the defendant committed theact charged

,@in the indictment, the probative value of such evidence is

substantially outweighed by prejudice to the accused.11

The courts are apparently committed to theestablished

method of criminal prosecutions because they perceive that

the accusative system of criminal justiceis partof the

collective moral fabric of the United States.12 No other

type of criminal-prosecution is acceptable as a model of a

fair trial.

Perhaps the-courts are not as committed to the

accusative system of criminal justice as they think.,

In fact, the courts may be permitting inquisitorial
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prosecutions while they speak the rhetoric of the accusative

system. It may be more important to examine what the courts

do with uncharged misconduct evidence than to examine the

verbal formulae the courts employ to describe what they do.

, This article analyzes only one type of criminal

prosecution: sex offenses. The courts are willing to allow

the prosecution to prove the defendant's predisposition to

commit-sex crimes by proof of specific acts of uncharged

sexual misconduct.13 The trier of fact is free to reason

from proof of one or more similar acts committed by the

defendant to the conclusion that the defendant is

predisposed to commit sex crimes. Then, the defendant may

be found guilty based, in part, upon prior uncharged sexual

misconduct." While this systemis nott'unique to sex crime

prosecutions, all the issues surrounding admission of

uncharged misconduct in criminal prosecutions are raised in

the most sharply defined manner in sex offender cases.

Since 1988, the moral issues raised by proof of

uncharged sexual misconduct in sex offender cases have been

openly discussed-by the Supreme Courts of Delaware, Indiana

and Rhode Island. -,In each state, a sex offender was

convicted in part on evidence of uncharged sexual misconduct

that proved the sex offender's propensity to commit such

misconduct. These defendants were in the same situation as

Oscar Wilde was in 1894. Delaware and Indiana chose to

4
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rbeject a specific -exception that admitted uncharged sexual

misconduct in sex offender cases to provethe defendant's

lustful disposition, or predisposition to commit sex,, crimes.

Rhode Island chose to keep that exceptipon. ,In each case,

however, the court chose toset down guidelines for

admission of uncharged sexual misconduct in sex offender

cases. There is little practical difference in the outcome

-in each of' the three decisions. -Uncharged sexual

misconduct will be admitted in sex offender cases, given the

right conditions showing relevance and probative value.

II. PROFILE OF THREE SEX OFFENDER CASES.

A. DELAWARE.

Charles R. Getz was arrested for allegedly raping his

eleven 'year old daughter,. Hewas tried-in Superior Court,

Kent County, Delaware. Delaware had adopted the 1973

edition of the Uniform Rules of Evidence in 1980. The State

offered two uncharged sexual misconduct incidents between

'Getz and his daughter to prove Getz' motive, intent, plan

and as "proof of sexual interest in his daughter" 14 under

Rule-4`04(b) Delaware Rules of Evidence. Pre-1980 Delaware

case law contained no reported opinions supporting admission

of similar sexual misconduct to show-the defendant's

predisposition to commit sexcrimes.

The Statecalled Dr. Kuhn, a physician whohad examined

,Getz' daughter about 10 days after the incident for which he

5
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"'stood trial. Kuhn's medical history notes included the

child's story of the two similar episodes of sexual activity

with her'father.' The physician was allowed to put the

medical history record into evidence.
15 Next, Getz'

daughter, the victim, took the stand and testified to three

different episodes of incest or child molesting with her

father.16 Getz claimed he had been "set up" by his ex

wife-s68 she could obtain a divorce-from him on misconduct

grounds to protect her right to remain in the United States.

The jury did not believe Getz and found him guilty. He drew

a mandatory life sentence for first degree rape.
17 Getz

appealed his conviction on the ground that the admission of

uncharged sexual misconduct under Rule 404(b) was improper.

The Delaware Supreme Court wrestled with GetzI case.

Getz was not charged with a crime requiring proof of

specific intent. Mens rea was established by'the facts of

partial intercourse. Getz-raised no defense based on lack

of intent, such as insanity. If Getz had a plan to molest

his'daughter, it was irrelevant because any criminal plan to

seduce his daughter proved no more,'than mens rea, which was

already established by the fact of the assault. The State

did not have to prove Getz' guilty knowledge, and Getz did

not claim he touched his daughter accidentally or by

mistake. If mens rea was not at issue, Getz' motive for

engaging in sexual conduct with his daughter was also

6
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irrelevant.,, Getz' identity as the perpetrator of whatever

happened was not 'an issue., The two earlier child molesting

.incidents were too remote to be part of the same criminal

act which led to his arrest., The only logical purpose for

proving thesetwo duncharged instances-of misconductwas to

show the jury that Getz habitually, satisfied his sexual

desires by molesting his daughter.

The court disposed of-the State's unsupported claim

that it could offer this evidence as anticipatory

impeachment.- After examining the commentators' views on

Rule 404(b) of the Uniform Rules of Evidence, the Court

determined that amajority of jurisdictions considered Rule

404(b) an inclusionary rule admitting specific instances of

uncharged dmisconduct to prove any relevant issue ,other than

,theaccused's bad character.18 Although the Court held

that Rule 404(b) was not to be used as a laundry list of

exceptions to the character evidence rule, the balance of

its opinion examined the State's evidence of uncharged

misconduct on its "fit" with the laundrylist, and found it

deficient.

The court found that other statesadmitted uncharged

_sexual misconduct in sex offender cases in two ways: by

matching the offer of proof to the examples listedin Rule

404(b),19 or byusing a special exception known.a~s the

"lustful disposition or sexual.propensity exception".20
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However,'the court incorrectly equated the "lustful

disposition" exception with the "motive," example listed in

Rule 404(b), although'GetzI habitual sexual misconduct with

his daughter was circumstantial proof his predisposition to

commit the crime charged in'the indictment.

The court correctly held that Getz' motive was

irrelevant to the charge at hand., Readers were assured that

Delaware'did not recognize a "lustful disposition" exception

to the character evidence rule.21 The court also held

that the two prior episodes of fondling and incest were

irrelevant to prove a plan or design to commit sexual

misconduct, because the'uncharged misconduct would only

prove'Getz' plan to satisfy his sexual desire by using his

--':daughter', which would only establish his intent, and intent

'was not an issue.22 -The Supreme Court reversed Charles

Getz' conviction.

,, rThe'court then set-forth six'specific standards to be

'followed by trial judges in evaluating uncharged misconduct

evidence,'and mandated'a limiting instruction which the

trial court would be required to-use in future cases.
23

Getz' habitual criminal-sexual behavior was the real

'issue. If -a person who has engaged in sexual misconduct in

the past is more likely to commit the'same kind of

prohibited act than someone who has never done, so, given the

same circumstances then proof of similar sexual-misconduct

8
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tends to corroborate the victim's version of the crime

charged in the indictment because it provedhabitual

criminal behavior or recidivism. Proof of recidivism is

' circumstantial proof of guilt. 24 However, the Delaware

Supreme Court did not recognize this relationship, which

would have been the "corroboration" version of the lustful

Indisposition rule that 'it rejectebd.

B.' '!'INDIANA.

Until the-fall of 1992, Indiana permitted proof that

the defendant had committed similar sexual misconduct to

show that the defendant'had a "depraved sexual instinct"25

that predisposed the defendant to commit the crime charged.

'TIndiana admitted similar sexualmisconduct evidence that

occurred "bef ore26 and after27 the crime charged in ,the

indictment to show depraved sexual instinct in statutory

rape,28 sodomy,29 indecent liberties,30 incest31 and

child molesting32 prosecutions. The type of sexual

misconduct did not have to matchthe incident "in the

indictment.: -For example, in Grey v. State, 33 the

defendant gave a statement to the police confessing-to a

rape,- an earlier child molesting incident with a small

child, and-an'indecent exposure incident occurring-several

~ 'years before the-date'the defendant was arrested for rape.

The court approved -of admission of the child molesting and

indecent exposure incidents in defendant's-rape trial to

9
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prove his lustful disposition.

Lapse of time between incidents of sexual misconduct

did not. exclude evidence of stale sexual misconduct. The

court also allowed the state to prove the defendant molested

threedother children ten to twenty years before trial,

because the court believed the prior incident showed the

* defendant's depraved sexual instinct at the time of the

commission of the incident alleged in the indictment.3 4

These situations show that sexual misconduct evidence

admitted under theIndiana depraved sexual instinct

exception to the character evidence rule was seldom

restrained by analysis of the probative value of the

uncharged sexual ,misconduct weighed against prejudice to the

;' defendaht. 3 5

However, in two 1987 rape cases, the Indiana Supreme

Court overturned convictions because the trial court

erroneously admitted evidence of other rapes. .,In Lehiy v.

state3 6 and in Reichard .v. State,3 7 the court held that

the State was not permitted toprove the defendant's

depraved sexual instinct in rapecases because the elements

of rape did not require proof of satisfaction of unnatural

sexualdesires. -The court limited admission of uncharged

sexual misconduct 'in rape cases to similar sexual activity

proving plan, design, modus operandi and the like, because

. depraved-sexual instinct is irrelevant to any issue in a

i,'- 10
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forcible rape-ca-se.38

In 1992, Indiana abolished the depraved sexual instinct

Sexception to,.the characterevidence rule. Donald Lannan of

, South Bend was indicted for molesting..hisfourteen year old

,female cousin, V.E. On the night of June 17, 1989, V.E. was

staying at her grandmother's house. She shared a room with

her female cousin, T.W. According to V.E.,, Lannan came into

-the bedroom shared-by thetwo femalesrand asked T.W. "to

mess around with him". When T.W. refused, Lannan then

removed.V.E.'s pants and.had conventional intercourse with

her.39

V.E. testified to three additional incidents of sexual

, -,-",intercourse with Lannan.after June 17.40 V.ER. also

-related"that inthe,,summer of 1988, -she and -T.W. had been

riding with Lannan in his truck when Lannan stopped the

truck and began fondling both of the females.41 T.W. also

testified against Lannan. After reciting the eventsof June

17, describing how Lannan had fondled her and tried to

inveigle her-into having sexual intercourse with him before

attacking V.E., T.W. also described the fondlingincident in

, ,the summer-of 1988.42 X All four incidents of earlier and

4", ,later misconduct with -V.E. or T.W. were admitted to show

Lannan's depraved -sexual instincts. He was convicted and

i appealed -on the ground that evidence of other child

molesting incidents should have been excluded. The Indiana
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Court of Appeals affirmed43 and the Indiana Supreme,

granted his petition for transfer.4

The defendant asked the"IndianaSupreme Court to do

away with'the depraved sexual instinct rule and to adopt

Uniform or Federal Rule of Evidence 404(b) as the sole

standard for admission of uncharged misconduct evidence in

criminal prosecutions.45

The defendant argued that the depraved sexual instinct

rule was based on two principles: the alleged higher

recidivism rate of-sex-offenders and the need to bolster or

corroborate the testimony of the complaining witness by

showing other instances of similar conduct by the,

defendant.46 The Supreme Court acknowledged that more

than-twenty jurisdictions followed some version of the

lustful disposition rule, and others stretched the common

scheme'or plan exception to the character evidence rule in

sex offender cases'in-order to admit uncharged

misconduct.47 It acknowledged that the rationale for

allowing greater latitude in sex offender cases was in part

based on the court's concern for the victim, not the

-accused,' and represented an attempt to "level the playing

'-field"in sex crime prosecutions to protect the victim and to

ensure more convictions.48 However, the court said these

concernswere insufficient to justify the depraved sexual

instinct exception to the characterevidence-rule.

12q
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, The courtagreed that studies of sex offender

recidivism rates contradicted-each other. It admitted that

,sex offendersmay have a much higher recidivism rate than

other offenders.49 It agreed that juries might not

believe child molesting victims' accusations against the

defendant because the charges were incredible,50 but

statedthat these policy reasons were insufficient to

'gsupport-'a'specific-exception for uncharged misconduct

-evidence in sex crimes.51 The court criticized the

depraved sexual instinct rule because it allowed the

prosecution to put in uncharged misconduct evidence without

notice to the defendant, even when the uncharged misconduct

-occurred many years before the crime charged in the

indictment. The court then- held ,that it would adopt Rule

404(b) of the Federal Rules of Evidence as the-standard for

admitting uncharged-misconduct evidence in Indiana.52

Turning to Rule 404 (b), the court insisted that

uncharged sexual misconduct evidence was admissible under

Rule 404,(b) when the evidence tended to prove a common

--scheme or plan to commit sex crimes,53 or as'part of the

ires gestae, such as the attempt to assault T.W.,54 or to

prove identity of the accused or absence of mistake or

surprise.55 ,

, The court then held that the newrule-applied to

Lannan's case would have resulted in -admission of T.W.'s

13
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testimony about Lannan's improper advances on June 17, but

would have excluded evidence of the 1988 incident. However,

the'case against Lannanvwas one of overwhelming guilt, and

the admission of the 1988 episode was'harmless error. It

affirmed Lannan's conviction. 56

The court'apparently wanted to reassure the public that

uncharged sexual misconduct would still be available to the

prosecution when the prosecutor could concoct a-theory of

relevance that did not involve depraved sexual instincts.

However, the court could not have rejected admission of the

1988 incident by a probative value versus prejudice

analysis, since the-1988 incident did demonstrate the

, , defendant was predisposed to sexual misconduct with V.E. and

T.W.

AC. RHODE ISLAND.

-Rhode Island also admitted uncharged sexual misconduct

to prove the defendant's lustful disposition under the

lustful disposition exception to the character evidence

rule. 57 In 1992, Rhode Island dealt with a challenge to

its lustful'disposition rule very similar to that raised in

Getz and Lannan. James M. Tobin,-Jr. of Providence was

charged with second degree sexual assault allegedly

committed against defendant's niece "Jill". In May, 1984,

'when "Jill" was 13,- she'spent Ka'night in 'defendant's home

while her parents'were moving into a new house. The

14
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'defendant cornered her in the kitchen and placed his hand on

her vagina and put her hand on his penis. "Jill" did not

inform her parents nor did she notify any authorities about

this incident. ,,At trial, "Jill" testified to three earlier

incidents and one later incident of uncharged sexual

misconduct with the defendant. On Christmas Eve, 1981,

the Tobin family/was gathered at her grandmother's house in

Johnston. The defendant-cornered "Jilrl" on the staircase,

-pulled down her pants and placed his hand on her vagina and

inserted his index finger in her. Earlier that day, her

uncle fondled her while he held her on her knee. In 1976,

when "Jill" was only six years old, the defendant -and his

son;.allegedlyzstripped her and the defendant forced his son

to have conventional intercourse.with her. "Jill" did not

inform her parents nor did she notify any authorities about

any of these incident when they occurred.

The later incident occurred-,on Christmas Day, 1985.

The defendant and his son were visiting her family. The

defendant and his son untied her dress and pinched her

buttocks several times in the presence-of other family

members, who considered the actions "horseplay". All of

these uncharged incidents were offered to prove defendant's

lewd disposition towards -"Jill" and were objected to at

trial. 58

Tobin was convicted on two counts of-sexual assault,

15
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and he appealed. His counsel argued that Rhode Island

should follow-Delaware's example, and reject the lustful

disposition rule, because Rhode Island Rule of Evidence

404(b) makes no reference to any lustful disposition

exception to the character evidence rule. The Rhode Island

Supreme Court found, however, that there was much Support

for a specific exception for evidence of lustful disposition

in sex offender cases in those states that had adopted the

Uniform Rules. The lustful disposition exception existed

outside the structure of Rule 404.59

Although the Rhode Island Supreme Court referred to

Justice Walsh's well-crafted Getz opinion, it declined to

follow Delaware's lead. Carefully setting out the

procedural'safeguards that -it had applied in an earlier

decision, the court declined to rule that the lustful

disposition rule had been abolished by adoption of-Rule

404.6 -Persons charged with sex offenses in Rhode island

would have to expect that similar, deviant sexual misconduct

would be openly admitted to show the defendant's-lustful

disposition, or propensity to commit sex offenses of that

kind.

D.-ANALYSIS.

None of the three decisions discussed above-faced up to

the moral and social implications of similar uncharged

sexual misconduct evidence-in sex offender cases.- A
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structural analysis of the-character evidencerule and its

policy objectives does not begin to meet the real issues

raised by similar -misconduct evidence.

For example, the three decisions assumedthat prior

criminal history was relevant to proof of a particular

criminal act charged in the indictment, but did not,

articulate a reason why relevant evidence leading to

conviction ought to be suppressed in'sexoffender

prosecutions. The three defendants may have been habitual

sex offenders. For example, Getztwice tried to commit

rapeon or to molest his daughter before the offense with

which he was charged tended to prove that he was a ,,

,-pedophile.61. Lannan's prior attempts to molest V.E. and

T.W.- ,,before they reached puberty also tend to establish that

Lannan was a pedophile. Tobin's sexual activities with

"Jill" over a nine year period from age 6-to-13 indicates

that Tobin had the same mental-disorder. Police officers and

social scientists may have taken action to arrest or to

treat these offenders based on these uncharged episodes of

pedophilia.

Pedophilia is no excuse for criminal behaviorconnected

-with the objects of the mental disorder. However, the

diagnostic criteria for the disorder-suggestthat there is a

medical and psychological basis for inferring that a person

-who has, a history of repeated uncharged sexual misconduct

17
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-misconduct with children will commit the act again.

Assuming that the prosecution can prove that the defendant

in a sex offense involving children is a pedophiliac, it is

rational to infer that the defendant committed the act

charged in the indictment. It is also highly likely that a

child's accusations that an adult committed pedophilia on

the child is not made up. Such proof corroborates the

accuser.<-

It is difficult to describe and to analyze the

torturous history of the law of uncharged sexual misconduct

evidence. Before the widespread adoption of the Uniform

Rules of Evidence, the courts were unable to provide'a

convincing reason either to admit or to exclude evidence of

similarvuncharged misconduct Kin sex offender cases. Since

the advent of the Uniform-Rules of Evidence, the courts have

no better rationale for admitting or excluding uncharged

sexual misconduct -evidence. Uniform Rule 404(a) was drafted

to exclude proof of the defendant's character for the

Jpurpose of showing that the defendant acted in accordance

with that character. Rule 404(a) provides for three

specific exceptions to the general rule. Rule 404(b), which

is a stand-alone rule, authorizes admission of uncharged

misconduct to prove any issue other than the defendant's

character. Rule 406, which authorizes proof of habit or

routine practice-does not define habit, nor does it detail

18
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Bthe conditions of. admission of habitual, behavior.

Recidivism, or habitual criminal conduct is the primary

reason why similar uncharged misconduct -evidence ,is relevant

in sex offender prosecutions. The sex offender's propensity

to commit similar sex crimes has been amply demonstrated by

-social science.

Proposed new Federal Rules of Evidence 413 through 415

"are legislatively inspired-attempts to deal with the

specific problem of similar uncharged misconduct evidence in

sex offender cases. These proposed rules are designed to

establish a federal exception to the characterevidence rule

"-for similar uncharged misconduct in sex offender cases.62

,,These legislative initiatives respond to public pressure to

level the playing 'field for the victim of sex,.offenses, to

increase the conviction rate for sex offenders, and to

increase the honesty with which uncharged misconduct

".'.'>evidence is admitted in'such prosecutions.63 At the same

time, these proposed amendments to the Federal,-Rules of

Evidence will have far-reaching impact on state courts and

on the nature of the criminal trial-process in sex

offenses.64

. This article advocates admission of-specific instances

of similar criminal sexual'misconductto establish that the

.defendant is an habitual sex offender and guilty of the

,crime charged in the indictment..' After review of pertinent

19
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social'scientific literature which supports the logical

relevance of such evidencoe,-and a short history of the

common law roots .of the character, evidence and lustful

disposition rules, this article will take up the current

rationale for admitting uncharged sexual misconduct. Since

the current rationale fails to'explain why courts allow such

evidence or exclude uncharged sexual misconduct, this

articleproposes admissions'-guidelines for proof of habitual

criminal sexual activity. Although sex offender cases are

the focus of this article, an amendment to the Uniform or

FederalaRules of Evidence that would permit uncharged sexual

misconduct evidence would affect the handling of uncharged

misconduct evidencei in other forms of criminal prosecution,

now.. ostensibly covered, 'by Rule 404. Habitual criminal

misconduct is not confined to sex offenders.

III. THE"LOGICAL RELEVANCE OF UNCHARGED MISCONDUCT EVIDENCE

IN SEX OFFENDER CASES.

A. RECIDIVISM.

If a person's past criminal behavior is a strong

predictor of future, similar criminal behavior, as some

evidence commentators have conceded, then an accused's

criminal history would be'logically relevant to proof of

guilt. 6 5 If an empirical relationship between prior- and

present criminal sexual misconduct-can be established, then

20
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the >,criiminal.history of -a sex ,offender,,, limited to uncharged

sexual misconduct evidence will be relevant, ,in sex offender

66prosecutions.

However, not all sex offenders have the same criminal

historieso-, There .is a difference between the typical

criminal histories for rapists and that of pedophiles,

hebrephiles and exhibitionists.67 This, difference is

important to making -'^inferences from priorcriminal histories

--in sex offender cases.,

-1. -Rapists.

Rape is a violent crime. In some American subcultures,

violence is a-socially approved way ofgettingwhat ,one

wants, including control over other persons. -One way men

'can control women is'tto assault -them, to-force them ,to

submit to degrading activities, including sexual-intimacy

against their will.68 This is the most plausible

-sociological explanation for a person's motivation-to rape.

It is drawn from the sex offender studies that include

_, detailed self reported circumstances of each crime committed

,by' the offender.69

Other explanations. for male.rape have-been discredited.

Criminal sexual psychopaths probably do not exist. Rapists

are not usually seriously mentally ill people. -Rape is

''usually not victim precipitated by sexual frustration short

of intercourse. Rape is a species of assault.and battery

21
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directed at humiliatingfand degrading its victims.

Rape is usually committed by a single male of the same

race as the victim. Normally the assailanttworksi alone,

although multiple or gang rapes ddooccur. Typically, solo

intraracial rape occurs between persons who live in the same

neighborhood orin an adjacent neighborhood triangle.
71

In many instances the victim and the attacker are

acquainted, though rarely intimate friends or former

lovers.72 The victim and the attacker ,,both tend to be

adolescents or young adults.73 Solo rape victims are more

likely to use force in resisting an assault than multiple

,rape victims and more'likely to be sexually degraded or

zbadly "beaten by an attacker.74 The most likely place

'gowhere victim and attacker meet is usually the place-where

either the victim or theattacker lives.75 The criminal

history profile of those men who-commit solo rapes on

persons of their-ownrace resemble those of other violent

criminals.

,Multiple intraracial rapes, involving two or more

attackers and a single victim also tend to be neighborhood

affairs in which the victim and her attackers are acquaint-

ed.' The attack scene-is the street. The victim-seldom

",resists her attackers.76

y, .Interracial rapes tend to be attacks by black-men on

folder white victims in a neighborhood other than the home of

22
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e'ithervictim or rapist.77 The white victim is very

unlikely to resist rape by force or flight.78 The victim

''is more likely to-be beaten or degraded sexually than the

victim of an intraracial rape.79

A generation or two ago, some writers tried torexplain

-rape as the act of a "sex maniac" who was motivated by

- 'unnatural sex drives, i.e., his overcharged libido, to seek

out women and 'force'sexual contact "with them.80 This was

an oversimplified, incorrect application of Freud's doctrine

of the libido. 'However, it influenced judicial thinking on

the admission of uncharged sexual misconduct into relatively

modern times.81 - Careful analysis of the criminal

<','histories of rapists in recent'years shows that rapists tend

to commit ? assaults, robberies and murders more frequently

-,than rapes.82

In-the 1950's the recidivism rate for rapists was

thought to be fairly low, based on a-New Jersey statistical

study which defined recidivism as conviction of the same

type of 'crime within two years time.83 This over-

simplified definition of recidivism-ignored two forms of

'' ,recidivism peculiar to'sex offenders: arrests for the same

type of criminal activity that did not lead to a conviction

and prohibited conduct which was'never reported to the

''police. It-also ignored the relationship between rape,

assault and battery, mayhem, robbery and murder.' The two
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recidivism. More recent long term studies of convicted sex

offenders demonstrated that rapists were fairly likely to be

rearrested for other violent ,crimes,, and infrequently for

another rape.84 Rapists have a,50% recidivism for all

types of violent crimes, which is about the standard rate

for violent criminals as a whole. Their recidivism rate is

muchcloser to the average recidivism rate than was once

supposed.85 A rapist with at least one prior rape

conviction is much more likely to be a recidivist than a

first time offender.86 Rapists confined to

penitentiaries and to sex offender treatment centers who

participated in self reported recidivism studies reported

five times as manyuncharged, unreported cases of rape or

attempted rape than their official' arrest records

confirmed.8 7 This fact suggests that the low visibility

of sex offenders in generaland rapists in particular

obscures a high recidivism rate for rapists.88

The profile data on rapists and the self reported data

from ,sex offenders-does not prove that rapists are

compulsively driven-to rape to satisfy their lust. It is not

an indication of deep seated psychological pathology. Those

*,Pdata show the typical rapist to-be-a vicious man who uses

women in-a horrible exaggerationof the stereotype of the

,tough male, to prove his physical prowess and control over

others. A rapist's -criminal history, like that.,of any
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other violent criminal, may'be relevant to circumstantial

proof of guilt in a rape prosecution, but relevance alone

does not solve the problem of admission of a rapist's

criminal history in a rape prosecution.89

The defendants in Getz, Lannan and Tobin did not have a

rapist's profile. Getz had no prior convictions for violent

crime, although he did have a history of violent behavior

towards' his wives.90 Lannan also had no history of

violent behavior with his two pre-teen cousins. Tobin's

nine year pursuit of "Jill" was essentially non-violent.

. 2. Pedophiles and Incestuous Persons.,

a. Pedophiles.

.Pedophiles come in two types: heterosexual and.

homosexual.-- Heterdsexual.pedophilia is -much more common

than homosexual pedophilia. While pedophiliacs are

generally speaking more likely to be seriously mentally ill

than rapists, few pedophiliacs are anything other than

mildly disturbed men.91 Pedophiliacs have about as high

a rearrest rate as exhibitionists, and thus close to the

national average for all criminal recidivism.92 Child

molesters are likely to be-re arrested for child molesting

again and again.93 Child molesters-come in two distinct

types: "bad boys" and "dirty old men".- The-"bad boy" is an

adolescent or a man in his early 20's who is unable to

handle his ,own sexual changes and-finds sexual gratification
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handle'-his own sexual changes and finds sexual gratification

in fondling little girls.94 The "dirty old man" is

likely to be between 30 and 40 years of age. He has a bad

marriage and'generallyhas a hard time relating towomen

above the age of puberty.95, Consequently, he forms

attachments to small children and fondles their genitals or

breasts.96 This type of pedophilia is often associated

with game-playing strategies in which theattacker',s

regression to pre adolescent behavior is marked. 97

The pedophiles who participated in the inmate popula-

tion studies of recidivism reported many more pedophiliac

acts than their arrest and conviction records showed.98

The-recidivism rate for these individuals may be quite high,

-.:and isl4 certainly much ~higher than was originally

thought.99 Pedophiliacs with prior-child molesting

"convictions are more likely to repeat the act than a first

time offender.100

-Turning to the defendants in our trilogy, all three men

-had a prior history of pedophilia. ' Getz' background, if

the two prior instances of pedophilia were to be.believed,

indicated that -he may have, been a heterosexual

pedophile.101 Lannan, according to V.E.'s and T.W.'s

-testimony, had attempted to fondle or to have sexual

intercourse with both young females repeatedly in 1988 and

*1989.102 -Tobin committed at least five separate pedophiliac
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acts on "Jill" from 1976 until Christmas-,1985.103 ,If these

three men were habitual heterosexual pedophiles,,then the

probability of their commission of, future pedophiliac acts on

pre-pubescent children was about 50%..

b. Incestuous Men.

An adult who satisfies his sexual urges with females who

have passed pubertyzand not yet reached the age of consent may

be ahebrephile"(lover of teen agers). Hebrephiles may look to

family members for satisfaction, or to other young women. All

--forms of hebrephiliac sexual activity were once considered

statutory rape,- but one of the results of the sexual revolution

of the 1960's was the gradual disappearance ofstatutory rape

from the -list of sex offenses. New..comprehensive sexual

assault statutes adopted in many jurisdictions over the past

"twenty years use a classification scheme for prohibited sexual

conduct between adults and adolescents, usually some form of

' sexual assault in a lesser degree than rape.104 The number

of prosecutions of teen aged boys for voluntary sexual activity

,with teen aged girls under 16 is negligible. Consequently,

older recidivism studies on statutory rapists tcannot be

followed in modern literature.- The pioneer New Jersey study

done-in-the 1950's indicated..that statutory rapists were

-unlikely to repeat their offense within two years of

conviction.105

- However,-in recent years, incest and child sexual abuse
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could theoretically occur between two adults, the type of

incest which the courts see at this time is hebrephiliac

incest.. The victim is usually a teen aged daughter or step

daughter. "Child'sexual abuse" includes pedophilia, forcible

rape of children of both sexes and hebrephilia. The new

comprehensive child sexual abuse statutes are modeled on the

guidelines put forth by the American Bar Association's Resource

Center'-for Child Advocacy 'and'Protection.106 These statutes

prescribe a detailed, structured seriesof prohibited acts and

corresponding punishments for sexual intercourse between

persons 18 or over -and adolescents under 16, as well as

punishment for sexual activity with anyone who is related

within the prohibited degree of consanguinity."07

* Child ̀ sexual,,abuse and incesthave been featured in made

for television motion pictures and in Sunday supplement

literature since the early:}1980'.s. 10 8 These accounts

describe male sexual intercourse with children, stepchildren,

sisters, nieces or cousins, as well as fondling and touching

incidents characteristic of pedophilia. Clinicalreports on

child-sexual abusers recount a'large inumber of incidents of

intercourse with teen aged boys.and girls which went unreported

and unpunished, suggesting that child abusers of.this type may

have a criminal history and recidivism rate closer to that of

pedophiles than to rapists.109
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-- Men who-have voluntary sexual relationships with

adolescents generally use their children, stepchildren,. younger

siblings or girl friend's children as victims. The

psychological data on these individuals is similar to that of

pedophiles.110 TThey never, grew up. The incestuous

hebrephiliac male is a man in mid lifewith apoorsexual

relationship with his adult sexual partner.111 He may be a

blood relative of the victim, a step--parent or a live in boy

friend.112. Theabuser who makes use of his position as a

clergyman, camp counselor or school teacher to obtain access to

adolescents is a statistical rarity, although such cases

receivemuch publicity.

Getz, Lannan and Tobin committed pedophiliac acts against

family 'members within the second degree of consanguinity. Two

committed-or -attempted to commit sexual intercourse with a

close relative. Getz' daughter fit the description of the

averageincest victim. Getz allegedly committed a single act

of hebrephiliac incest. He was charged with first degree rape,

which forbade consensual sexual activity with any minor.113

The record does not show that Getz' daughter resisted or

refused her father'sadvances. 14 -V.E. related three

instances of consensual sexual intercourse with her cousin,

including one incident occurring in her grandmother's house

when Lannan and his wife were living with her,

grandparents.11 5 Although Tobin was "Jill's" uncle, he never
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attempted to have sexual intercourse with "Jill". His sexual

misconduct was limited to frottage116 and voyeurism. 117

4. Exhibitionists.

According to the record, none of the three defendants in

this trilogy had a history of exhibitionism.-18 .Exhibit-

ionists have a higher recidivism rate than any other sexual

offenders.119 Exhibitionists tend to be white males in mid-

life, who have had considerable trouble in establishing

conventional sexual relationships with women.120 Most are

unmarried or divorced.12 1 Exhibitionists tend to be

rearrested for exhibitionism if they have ever been-arrested in

the past. 22

B.'< SIMILAR SEXUAL'MISCONDUCT IS RELEVANT TO PROOF

'OF A SEX OFFENDER'S GUILT.

Summarizing the preceding discussion, enough empirical

evidence on sex offenders' recidivism rates has been compiled

to show that exhibitionists, pedophiles and adolescent child

abusers' have a 50% recidivism rate for sex offenses, which is

much higher than earlier studies indicated. A' pedophiliac's

probability of future criminal sexual conduct'can be predicted

from known prior criminal' sexual conduct. Therefore, a sex

offender's similar sexual misconduct before or after the

incident alleged in the indictment' is circumstantial proof of
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,I.chargedmisconduct.- Therefore, the trier of fact, can draw a

logical,.inferencethatthe ,defendant was an habitual sex

,offenderif the defendant had committed ,a sufficient number of

similar sexual -misconduct before.

However, a rapist's probability of future rape is less

- than 50%, but ator near 50% for allviolent crimes,, making a

rapist's criminal hifstorythe lbasisi,0for predicting future

violent conduct not, confined, to ,sex -,offenses. -The number of

violent criminal acts committed by the defendant in a rape case

is relevant to proof of guilt because it proves habitual use of

violence. Although a rapist has about a 1 in 4 chance of

rearrest,,for rape, he has a 1 in 2 chance of rearrest for

violent crimes in general.123 Since priorrapes or-.attempted

rapes would.prove the rapist's predisposition,,to violent

'conduct to get his way, then proof of.a history of violent

criminal activity would be circumstantially relevant to proof

of guilt in a particular case..

v"- However, the national recidivism rate for rearrest within

three years forall types of criminals hovers around 65%.124

Recidivism rates for violent criminals runs around 50%.125

Therefore, thestatistical probabilities of recidivism for

burglars, check forgers and credit card thieves is-higher than

that of rapists, child molesters and exhibitionists. Rapists

have a 35% ,reported recidivism rate. ,,The reported recidivism

rates for exhibitionists, pedophiles and adolescent child
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abusers is about 30%, but the literature suggests that these

kinds of criminal activity are very likely not-to be reported

Jand'result in an arrest. -It is highly likely that the

recidivism rate for exhibitionists, pedophilies and adolescent

child abusers, defined in terms of commission of similar

misconduct within five years of an arrest for a sexual offense

is at or above the national average for all violent criminals.

Tudrning'to our three" ibellwether cases, the Getz court had

these questions in mind when it 'dealt with Getz' contention

that he was unfairly convicted on the basis-of uncharged

criminal misconduct. The Lannan court conceded the logical

relevance of adverse character evidence on the issue of guilt

orjinnocence. The Lannan court was less-interested'in the

undue 'prejudice aroused 'by 'admission`of' similar sexual

misbehavior than it-was in restructuring the rules guiding

admission'of character-evidence-to conform to Rule 404(b).126

The Tobin court, on the other'hand, wanted to continue a

specific, categoricalexcepti'on to the character evidence rule

for'similar criminal misconduct in sex offender prosecutions.

It was -interested 'in harmonizingia pre-rules line of authority

with the structural limitations of Rule 404(b).127

If prior criminal history'is relevant to proof of habitual

sexual' misconduct,, then the trier of fact should be' able to

deduce from proof'o f"habitual behavior that the defendant

behaved -in accordance with'his habits in the case 'at bar. This
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judgment would be deriyed from a probabilistic-chain of logic,

which would go to proof,,of guilt from all the evidence beyond a

reasonable doubt.. If this hypothesis is-correct, then why do

thecourts-erect such-,formida-ble barriersto the admission of

criminal characterevidence as partaofthe ,state's case in

chief? If admission of criminal character evidence is so

poisonous that it cannot be"used to establish a prima facie

case of'guilt, ,,then why do, the courts let, down the bars in many

specific instances,, admitting incidents of uncharged.sexual

misconduct in sex-offender cases, on the flimsiest pretexts?

This inquiry must shift from social science and extended

-case analysis to a review of the origin and development of the

,rules surrounding admissionof uncharged sexual misconduct in

sex offender'cases.

III. THE,,DEVELOPMENT OF- THE USE OF-UNCHARGED SEXUAL

-:MISCONDUCT EVIDENCE IN SEX OFFENDER CASES.

A.,_ THE CHARACTER EVIDENCE RULE.

,Since the days of the-Glorious Revolution of 1688, English

and American courts have refused to permit the prosecution to

offer evidence of the defendant's bad moral !character to prove

the defendant committed-the crime charged in the

indictment. 28, ,If the defendant makesan issue of-his or her

good moral character, the prosecution may then rebut the
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'defendant's evidence of good moral character with evidence of

the defendant's bad moral 'character.12'9 The defendant may

not prove his or her good character by proving-specific good

acts. The defendant may, however, prove good -moral character

-by the defendant's own opinion testimony, or by calling

reputational character witnesses. These witnesses are limited

to testifying'that they are familiar with the defendant's

reputat~ion in the community in which the defendant resides, and

that the defendant's reputation for moral character is

good.'30 The prosecution is then allowed to cross examine

the defense character witness on the basis for that testimony.

The prosecution may ask the character witness if the witness

ever heard of any uncharged misconduct of the defendant, since

it is relevant to the basis'of the character witness'

opinion.131 The prosecution is also free to call its own

reputational-character witnesses who will testify that the

defendant's reputation-for moral character is bad.132

If the defendant chooses to testify, the defendant puts

his or her credibility at issue, and the prosecution may cross

examine the defendant about`prior convictions for major

felonies'and crimes of deception,133 or upon prior bad

actions which did-not result in conviction if the prior bad act

reflects adversely on the defendant's credibility. 134

Ordinarily, the prosecution-cannot prove the defendant's

prior similar uncharged misconduct in its case in chief or in
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rebuttal. To 'do so would violate the rule against proof of the

defendant's bad moral character. When the defendant makes an

issue of his or her moral character the prosecution can prove

' his or her bad moral character only' through reputational

witnesses.135 However, there are exceptions to the bar

-. against specific similar acts evidence. If the defendant

testifies in his or her own'behalf,i.the prosecution may cross

'examine4'§,the'defendant on relevant specific instances of

uncharged misconduct showing the defendant's lack of

truthfulness.136 The defendant may be, cross examined about

prior criminal convictions, or independent proof of the

- defendant's criminal convictions can be submitted by the

prosecution to show lack of truthfulness.137 If-the

prosecution must prove some''intermediate issue such as motive,

"intent,- knowledge, plan or design, the identity of the accused

or other related sub-issues, the-courts allow the prosecution

to use specific instances of the defendant's uncharged

misconduct to do so, if the probative value of these instances

of uncharged misconduct is not substantially outweighed by the

inevitable prejudice to the defendant arising from-proving the

-defendant's bad -moral character to the jury.13 8 -The

"prosecution could'also prove the defendant's habitual criminal

activity by submitting proof of sufficient similar instances of

-misconduct to establish a-criminal habit.139 The ritual for

admission of uncharged criminal misconduct set out above has
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been codified by Rules 404, 405, 406, 608 and 609 ofthe 1973

edition of the Uniform Rules of Evidence,.

The courts of the -thirty seven jurisdictions that have

adopted the Uniform Rules of Evidence1 40 liberally interpret

Uniform Rules 404 and 405,to permit admission of prior and

later uncharged sexual misconduct with the same victim or other

victims against an alleged sex offender. California and New

Jersey, .,which follow similar evidence codes adopted before the

1973 edition of the Uniform Rules of Evidence, also permit

admission of uncharged sexual misconduct.14 1 The, remaining

twenty-two states which follow a.common law version of the

rules expounded in.Rules 404 and 405 are likewise willing to

permit the prosecution 'to proveuncharged sexual misconduct

against a sex offender'.142 -Aplurality of states also use a

special exception to the character evidence rule just for sex

offenders called the "lustful disposition" rule.143 , The

courts treat a sexoffender's propensity to commit sex crimes

as a significant issue in a sex crime case.

There are buried constitutional problems caused by

unannounced evidence of similar sexual misconduct,. The major

commentators calmly accept the use of uncharged sex offenses

against persons charged with rape, statutory rape, carnal

knowledge, sodomy and indecent liberties as appropriate. 144

Although the notice clause of the Sixth Amendment and the Due

Process Clause of the Fourteenth Amendment may be violated
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every time the prosecution raises an unannounced case of

uncharged misconduct, there are no shock waves of protest by

constitutional scholars. 14 5

A new kind of criminal trial process is evolving through

manipulation-of the principles of evidence. The traditional

model for Anglo-American criminal trials was accusative. The

prosecution was obliged to prove a specific charge under the

accusative model, and the judge and jury'were equally obliged

to acquit the defendant if the prosecution failed to prove the

defendant committed a forbidden act on the day charged in the

indictment. If the prosecution proved the defendant committed a

similar act on another day, the defendant was acquitted because

of a fatal-variance between indictment and proof. ,Under the

new dispensation, the prosecution''is'still required to indict

the defendant and elect a day and time for commission of the

prohibited act, but the prosecution may prove that the

defendant is predisposed to commit that type of crime by

proving the defendant did similar bad acts on another occasion.

Providing the demands of the Bill of Rights for due notice of

pending charges and a fair trial'can'be satisfied, the new

dispensation in criminal justice may be accommodated by the

Constitution. ,In the future,- criminal defense counsel will

'have to come to court prepared to defend their client against

accusations of similar,-uncharged-criminal activity, as well as

the charges stated in-the indictment.

37



LUST92-l.DOC

The men who wrote the Constitution and the Bill of Rights

feared royal tyranny more than internal criminal aggression.

The memories of royal abuse of judicial process through the

Court of Star Chamber and the Courts of Vice Admiralty caused

them to limit the growth of.inquisitorial criminal justice by a

constitutional strait jacket. These courts, which followed

continental models of criminal justice administration, were

very effective in'isending-criminals to the-gibbet.

In the late 18th century, the thirteen original colonies

did not have serious problems withcriminal aggression. The

colonists were troubled by royal tyranny, enforced by royal

judges who held deep seated class and religious prejudices

againstthe majority of the colonists. Two hundred years

'later, 'the'United States has the highest violent crime rate of

any western democracy.'46 Criminal aggression-against

innocent victims is oneof the top ten socialproblems which

agitate the public.147 One in four American family units

were crime victims during 1981.148 Half of the American

public-is afraid to walk alone at night in their own

neighborhood.149 Americans are more likely to be victims of

crime than to be injured in an auto accident.150 Criminal

aggression control absorbs ,a: disproportionate amount of

governmental time and money. The-prison system is filled with

an inordinate amount of repeat offenders.15 1 The state is

unable to protect citizens-from criminal aggression.
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Uncontrollable criminal aggression is a formidable threat to

'"the constitutional liberties of all U.S. citizens. The Bill of

Rights was designed to restrain executive and judicial tyranny.

It made no provision to restrain criminal tyranny. The U.S.

Constitution relies on the states to exercise their inherent

authority to provide for the health, welfare and safety of

Rtheir citizens through criminal law and.procedure, vigorous

police work and efficient courts. However,;.the states cannot

provide'effective police protection for their citizens. As the

Indiana Supreme Court pointed out in Lannan, there is a

universal desire to give the victim of criminal violence a

greater opportunity to win in court. This desire is sustained

>-by,.the-need to provide, freedom from criminal aggression as a

condit-ibn of a stable:social order.- Without this freedom, the

-liberties set forth in the Bill of-Rights are so much paper.

At the same time, the-courts-have to-be exceptionally

''careful not to turn the desire to even the odds between victim

-and defendant into a crusade against social deviants.

Americans have a tendency to.launch crusades against

undesirable social activity. 'The outcry against sex offenders

''from television and newspaper commentators..the past decade has

'-elements of a crusade against rapists and child molesters. The

-'opening salvo of an American crusade is usually widespread

publicity pointing out the impending end of the world if a

particular-vice is not -immediately eradicated. The next round
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consists of legislation making that kind of activity criminal.

The third round consists of aggressive prosecution of offenders

before tribunals which alter or suspend basic constitutional

guaranties of due process in order to increase the number of

convictions.

Ultimately, the public tires of the crusade and goes on to

a new diversion, leaving the precedential ghost of the crusade

behind 2 in "exceptions" to the rules of evidence.

During a crusade, the-historical accusatorial process of

proof in criminal cases is unconsciously suspended so that

inquisitorial methods of proof can be used. Usually, the first

rule of evidence to be suspended is the limit on proof of the

defendant's bad moral character.152 Consequently, the

*courts- 'have a duty to- protect the liberty interests enumerated

in the Bill of Rights against-encroachment or destruction

brought on by a commendable effort to stamp out-a social abuse.

This double effect raises some serious questions. If

inquisitorial justice is deemed expedient during a crusade

against crime,, why is inquisitorial justice not justified at

'all times? The Bill of Rights-does not legislate an

accusative system of criminal justice. If one component of

- inquisitorial justice is proof of the defendant's habitual

criminal activity, then the trier of fact should receive

evidence of the defendant's similar habitual criminal conduct,

which is circumstantial proof of the crime charged in the
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-indictment4 If the trier of fact does not evaluate the

-defendant's criminal habit, it may acquit the defendant

Ar, 'unjustly, -and turn an habitual offender loose to prey on the

public. This result would impair each citizen'-s right to be

free from criminal aggression.

-In the past decade, a public outcry against rape and child

4molesting has produced new legislation against sex offenders,

and aggressive prosecution"of rapists and child molesters. The

"judicial treatment of evidence brought up in sex crime

prosecutions shows a consistent pattern.153 The defendant's

motions in limine to exclude evidence of prior criminal

convictions to permit the defendant to testify without cross

-^examination on prior similar convictions are denied. The court

re'laxes'-the bar to proof of the defendant's bad moral character

by specific bad acts to permit the prosecution to bring up the

defendant's similar uncharged acts of misconduct in its case in

chief. Few convictions are overturned on appeal because the

court allowed the prosecution too much leeway in proving the

defendant's uncharged misconduct. 154 Over the years, sex

'''offenders have been the 'objects of numerous crusades of this

type.

IV. DEVELOPMENT OF USE OF UNCHARGED MISCONDUCT AGAINST SEX

Or OFFENDERS.,

A. COMMON LAW.
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The common law defined rape, 1 5 5 bigamy1 5 6 and

sodomy157 as felonies without benefit of clergy. Adultery,

fornication, incest and other sexual misconduct were matters of

confession and-subject to the ecclesiastical courts, not the

secular courts.15 8 The secular courts also had jurisdiction

to try cases of abduction of an heiress159 and-after 1574, of

carnal knowledge of a female under the age of ten.160

Th e English were skepticalabout accusations of rape or

carnal knowledge, preferring to protect the defendant from an

unjust conviction for a crime which merited the death penalty,

and to push some or all of the blame for the assault off on the

victim.161 The common law required that a rape victim prove

she,'yielded to her attacker under force, either through proof

of actuail violence worked upon her,"J or-through proof of

duress.162 English law allowed the defendant to prove the

.victim's consent'to .sexual intercourse as a complete defense to

'the crime.163 Sir Matthew Hale described rape as an

"accusation easily made, hard to prove and difficult to

defend.1164 -The victim's failure to make an immediate

outcry-`and search for -her attacker weighed against her and in

favor of acquittal.165

The Continental view, however, was much different. The

'Roman law'forbade ravishment of any woman of any age 166 The

male involved in sexual activity with a female was presumed

guilty of ravishment, and punished accordingly,. unless he
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cleared himself. The woman's consent was immaterial. Thus,

'ravishment was a status offense on the Continent. Men were

simply not allowed to have sexual relations with women outside

of marriage,,unless the women were concubines or,,

prostitutes.167

The English courts placed great emphasis on corroboration.

Corroboration could be had by proof,'of an immediate hue and cry

'after the sex offender,168 by testimony of women who had

examined the victim, but not by proof of other sexual assaults

pressed-by the defendant on the victim.

-In sodomy prosecutions, the English abhorrenceof buggery

led'to guarded discussions of the elementsof proof of sodomy.

Sir William Blackstone, following Sir Matthew Hale, warned the

reader- against-.accepting uncorroborated, accusations, of

sodomy.169

-The English prosecuted-very few men for rape, carnal

"knowledge and sodomy. -Few.of these men were convicted, and

even fewer still were put to death for-their sexual

crimes.170 .,Eventhough convicted rapists and sodomizers

'i~were not' allowed benefit of clergy, the King pardoned a great

.number of offenders or% commuted their sentences-, to transpor-

4tation. 171 The Englishattitudetoward-rape, carnal knowl-

edge and sodomy simply,.reflected the prejudices of ,a male

dominated society based on classzstructure., EIghteenth century

English literature scoffed at'the. criminality attached to all
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three crimes. Authors such as Fielding presented a favorable

portrait of a lusty gentleman who forced himself upon women,

particularly of .a lower social class. 72 Defoe1 73 and

Smollett174 portrayed women who were involved in sexual

affairs with men as provocative instigators who invited men to

engage in aggressive sexual -romps with them.1 75

English laws and English attitudes toward male sex

offendgrs crossed the Atlantic and became part of American

colonial law. The colonies dutifully outlawed rape, carnal

knowledge and sodomy. 176 In addition, because the English

ecclesiastical courts had no jurisdiction in the colonies, some

of the colonies passed statutes-making crimes out of incest,

fornication or adultery.177 The courts of oyer and terminer

andgeneralgaol delivery had jurisdiction over all these sex

offenses in most of the colonies.178 When weighty.

matters of criminal law and procedure came before these courts,

the justices broke out their Blackstone's Commentaries or Sir

Matthew Hale's Pleas of the Crown for advice.

=However, the combination of-ecclesiastical and common law

-in the"c'olonies imported-an element 'of criminal procedure and

evidence into colonial criminal law not presentin-, the mother

country. 'Under-ecclesiastical law, adultery was a status

offense which could consist of either an isolated coupling or a

:.A.continuous liaison, e.g.,,-living in 'a state of adultery.179

'-"When the ecclesiastical-courts punished men and women for
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adultery, it was relevant to provethat -theyhad lived together

for some time, and specific instances of sexual activity

between the couple were admissible to. show.,the .continuing

relationship.180 The same dual status applied to,

incest.1, 8 As a result, when the American courts began to

punish people for.criminal adultery they looked back to

ecclesiastical precedent,- and allowed proof of uncharged sexual

activity-be'tween the parties to show their,-lustful disposition

toward one another, and thus prove their sexual

misconduct. 82 'The Treason Act of 1695 never applied to

canon law offenses tried before ecclesiastical courts.

" ,, Early American incest prosecutions permitted proof of

, 'I`sexual misconduct 'between the parties toprove an ongoing

irelationshi pbetweenthem;1 83 By-the mid-nineteenth

century, the rules of.evidence about proof' of incest were so

-- well settled that a Michigan court.could hardly.believe that

a defendant in an incest case would appeal his conviction based

'on the admission of several acts of incest between himself and

;his victim not charged in the indictment.184

-, , (-BY the mid, nineteenth century, societal, attitudes toward

u women-and their sexual role had moved a light year from that of

th4 the-eighteenth century. .Women'had -been placed upon a literary

pedestal-where they would remain until the, :twentieth century.

Instead of dwelling on the- literary picture of women as

seducers and pleasure givers, the'nineteenth century wallowed
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in romanticism, which alternatively depicted women as weak and

spineless victims of men and as creatures of unapproachable

^;.virtue, refinement .^and ,,.sensitivity., 85 S~ir Matthew, Hale's

admonition on rape was lost in the popular wave-ofliterary

depiction of Victorian womenbeing ravished by villains who

deserved the worst sort of punishment. Scientific criminology

was also discovered during the mid nineteenth century,

generating theories. about-criminal character and criminal

disposition which marvelously suited prosecutors in bringing

sex offenders to the bar of justice.
186

,,C.. THE LUSTFUL DISPOSITION RULE.

. At the same time as romanticism changed the literary and

popular view of women, women-were trying to change their legal

Sand social status. The mid-nineteenth-century feminist

movement initiated widespread legislative changes in women's

legal.status. The feminists made allies of the temperance

,,societies in a joint demand for legislation protecting young

girls from male sexual advances which they were powerless to

resist. In so doing,.they reflected the cultural view of women

-as virtuous maidens to be protected from the grasping hands of

sex fiends. Common law carnal'knowledge was replaced by the

new status offense of statutory rape, whichwas defined as

engaging in sexual intercourse with any female aged 16 or

under, without regard to consent.
187

Statutory-rapists were-aggressively prosecuted. The
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courts began'to expand admission of other sexual misconduct in

sex offender prosecutions from the old ecclesiastical offenses

of adultery and incest to statutory rapel88 a
of adultery and ~~~and carnal

knowledge.189 The courts also created a special exception

to the character evidence rule just for sex'offenders called

'the "lustful disposition rule"l. 190

According to the lustful disposition rule, the prosecution

in its case in chief could prove the defendant's lustful

disposition to commit sex crimes by proof of prior or later

instances of sexual misconduct with the same victim or a

different victim.19 1 The prosecution 'could do so, whether or

not the defendant made an issue of his or'ther good moral

character. The jury was free to draw an inference-from proof

'of the defendant's other sexual misconduct, that the defendant

committed the act of sexual misconduct stated in the

indictment.1 92 The court's own notion of relevance and fair

play was the only outside limitation on the use of uncharged

sexual misconduct. 'These specific instances of sexual

misconduct did not have to be included 'in the indictment, and

the defendant was entitled to no advance warning that he would

be prosecuted by innuendo on those other uncharged acts.193

The lustful disposition exception to-the character evidence

rule-grew-up alongside the uncharged misconduct exception to

the character evidence rule.' ' At times the courts used both

rationales to admit or to exclude uncharged sexual misconduct
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evidence. The confusion which led the Getz court to equate

"lustful disposition" with "motive" is understandable. In

order to untangle the knots, the use of uncharged sexual

misconduct evidence in statutory rape, rape, incest, adultery

and sodomy cases must be separately studied and analyzed.

B. UNCHARGED SEXUAL MISCONDUCT EVIDENCE FROM THE

STANDPOINT OF PARTICULAR SEX OFFENSES.

1.2> Statutory Rape.

Statutory rape prosecutions in the last half of the

nineteenth century resulted in two lines of cases. The first

line favored strict compliance with the character evidence

rule. Unless the defendant denied committing the criminal

sexualact and offered good moral character evidence, the

prosecution could not show that the defendant had sexual

relations with the victim at other times.194 These cases

held that an accused is not to be tried on any offense other

than the one stated in the indictment. Proof of other criminal

sexual activity with the victim would violate that rule, and

was therefore inadmissible. 195 Consequently, the

prosecution could not use uncharged sexual misconduct evidence

against the defendant. Alabama, Idaho and Illinois adopted

this view before World War I.196 California, the District

of Columbia and New Jersey courts issued conflicting decisions

which in part restricted and in part favored the use of

uncharged misconduct evidence in statutory rape cases.197
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-However,the majority of jurisdictions,'followed

ecclesiastical precedent and admitted other sexual activity

'between the victim and the defendant in statutory rape cases to

-' prove the defendant's guiltby showing his predisposition to

commit sex offenses. 198 The courts accomplished this result

in several ways. ,-A number of courtsused the "lustful

disposition"-'exception to the character evidence rule. These

courts held that sex offenders were more likely than other

criminals to repeat their sex crimes, becauseof their peculiar

criminal personality.199 Consequently, a criminalhistory

'of deviant sexual activities was a much stronger predictor of

criminal behavior of the same type than in other kinds of

crimes.200 Therefore, the courts held that, the prosecution

could-offer evidence of-prior sexual misconduct between the

defendant and the victim in its case in chief because it was

highly relevant to proof of later misconduct at the time of

the offense charged in the indictment.201 The courts said

that prior sexual activity between defendant and victim was

relevant to show a "lustful disposition" to commit sex crimes

and therefore admissible.202

There were variations on this theme.--One jurisdiction,

-fearing the consequences of such-a blatant acknowledgement of

trial by propensity, allowed the prosecution to admit uncharged

sexual-misconduct to prove "a purpose to, commit the offense

charged." 2 0 3 Several jurisdictions decided that uncharged
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sexual misconduct could be admitted to-"corroborate" the

victim's story. 2 0 4 To corroborate an event is to confirm

the event. The defendant's uncharged sexual misconduct

confirmed the defendant's guilt precisely because it proved the

defendant's predisposition to satisfy his sexual desires with

the victim. The courts which accepted corroboration as

sufficient reason for admitting uncharged sexual misconduct

evidently viewed the victim's complaint of a second sexual

encounter with the defendant ascorroboration through proof of

the defendant's lust for the victim.205

By the roaring 20's, twenty-four American jurisdictions

admitted evidence of prior sexual misconduct between defendant

andvictim in statutory rape cases to provethe defendant's

lustfui disposition.2 96 .' Some states, such as Texas, were

unable to makeLup their minds whether to adopt a lustful

disposition exception to the-character evidence rule. Battles

v. State207 ratified proof of uncharged sexual misconduct

between defendant and victim to show the defendant's lustful

disposition, overruling a dozen earlier cases which excluded

such evidence.208 Fourteen years/later, the same court

excluded evidence of prior sexual misconduct between victim and

defendant without reference to Battles, on the ground that such

evidence merely went to prove the defendant's propensity to

satisfy his sexual urge with the victim, an impermissible

ground for admission of such evidence.20 9 Idaho and New
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7:'Jersey'also had decisions going both ways on admission of

uncharged sexual misconduct to prove the defendant's lustful

210disposition.

New York's early struggle with the lustful disposition

rule reflects the general development of this exception to the

character evidence rule. Until the end of the nineteenth

century, admission of prior sexual misconduct between victim

and defendant in second degree rape- (statutory rape) cases was

not raised on appeal.211 In 1887, the Court of Appeals

determined that evidence of a prior attempted sexual assault

upon the victim bythe defendant was admissible to prove the

defendant had the guilty intent to commit rape uponthe victim

at a latere date.212 In 1892, The-Appellate Division, First

Department",- affirmed the conviction of-a step father who had

-ravished his ,15year old epileptic step daughter for two

years.213 The court held that second degree rape involved

the adulterous disposition of,'both parties, making their

disposition to have sexual relations material to proof of the

defendant's "guilt.2 14 The court found that the two year

pattern of-sexual relationship'between the defendant and hip

step daughter corroborated her story about the offense for

which the defendant was convicted.215

However, from 1890 to 1914, the courts rejected proof of

later sexual relations between victim and defendant-in second

degree rape cases.216 The Court of Appeals overruled these
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cases in People v. Thompson. 2 17 Although the court had held

later sexual relations inadmissible in People v. Flaherty218,

it dismissed Flaherty as a case of failure, ,to elect the proper

charge among several possible incidents. The Court of Appeals

squarely held that both prior and subsequent sexual-acts

between the parties in both first and second degree rape were

admissible in the trial of a single instance of rape to

corroborate the victim's testimony and to show the defendant's

lewd disposition.219

In 1926, an Asian named Hop Sing was charged with second

degree rape of a 13 year old. The 13 year old went to Hop's

laundry with a 12½ year old girl friend. Hop Sing also had

sexual intercourse with the other child that day. At trial,

evidence of both sexual' encounters was admitted.- -The jury

returned a conviction-and Hop Singappealed, claiming that any

sexual activity with ,another female was irrelevant to the crime

charged. 2 2 0 The Appellate Division disagreed and affirmed

on the ground that the second sexual encounter was so

interwoven with the first offense, for which he stood trial,

that the two stories could notbe told separately.221

By the 1930's New,York allowed proof of prior and

subsequent sexual activities between the.-defendant-and his

victim, orbetween the defendant and another victim, closely

related-in time to the time of the offense charged.,

At the same time, New-York was developing,the general
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theory"of the uncharged misconduct exception to 'the character

evidence rule. In People v. Molineuxi2 2 2 the Court of Appeals

laid out the generally accepted structure for allowing the

prosecution to prove specific instances of uncharged misconduct

in its case in chief, despite the character evidence rule. If

-there was a substantial issue in the case as to the defendant's

criminal intent, guilty knowledge, motive, criminal plan or

_desi'gn,.9orr identity'of theperpetrator,6rif the defendant's

criminal'activity charged in the indictment was so bound up

'with uncharged'criminal misconduct occurring at the same time,

the prosecution could offer evidence of specific instances of

-uncharged criminal misconduct to prove the intermediate issue,

*unless the probative value was counterbalanced by'excessive

prejudice toithe defendan-t.'2 23 , This rule later became the

core of Rule 55 of the 1952-edition and Rule 404 of the 1973

edition of'the Uniform Rules of'Evidence.

Consequently,-uncharged sexual misconduct.evidence could

be admitted under the Molineux rule when it was relevant to

proving-intent, knowledge, identity of the perpetrator or a

criminal plan or design. The courts employed the Molineux rule

to admit sexual misconduct evidence at the same time they used

the-lustful disposition rule for the same purpose., leading to

confusion among the courts on the appropriate rationale for

admitting this type of evidence.224

When a state court used the Molineux doctrine to review
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admission of uncharged sexual misconduct evidence, it

restricted admission of other sexual offense evidence in

statutory rape cases to prior instances of forbidden sexual

activity between the victim and defendant.22 55 Sexual

misconduct with the victim committed after the act charged in

the indictment was usually,226 but not always227 excluded.

The defendant's similar sexual,-activity with other victims was

usualliy"Ibut not always excluded.228.' Intent,, plan or design

or identity of the accused were the Molineux categories most

frequently used to justify admission of uncharged sexual

misconduct.229 ,

On the other hand, when a state court used the lustful

disposition rule to review admission of uncharged sexual

misconduct at trial, itttendedzto sustain admission of any

prior230 or later231 sexual activity between victim and

defendant. The courts rationalized this free use of uncharged

sexual misconduct as "tending to shed- light upon the

relationship between the defendant and the complaining

witness",232 or to "corroborate the complaining witness'

-testimony" 233

Since the courts frequently used both rationales to

justify-decisions sustaining admission of-uncharged sexual

misconduct in statutory rape cases, there was no consensus-on

the basis for admitting or.excluding uncharged sexual

misconduct evidence. No one could expect the cases to produce
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a consistent guideline for admission-or exclusion of uncharged

sexual misconduct evidence.-

The.courts..were also .split.on admission of other kinds of

sexual activities between victim and defendant. A number of

courts admitted any prior sexually oriented activities between

victim and defendant, including fondling and caressing234 and

sodomy.23 5 A few courts admitted evidence showing the

defendant aided and abetted a third party's defiling of the

same victim.236 On the other hand, some courts excluded

dissimilar sexual contact between victim and defendant on

grounds of lack of relevance.237

However, the great division between the states had to do

with admission of uncharged sexual misconduct between the

defendant and other victims below the age of consent. A

minority of reported decisions favored admission of any prior

and later uncharged sexual-misconduct with other victims, if

not too remote in time, either to demonstrate the defendant's

lustful.disposition,238>or to show a criminal plan or

,design.239 In a few cases,-such as People v. Hop Sing,2 4 0

the court thought that the tale of a second victim who engaged

in forbidden.sexual activities with the defendant shortly after

the first victim's defilement was so interwoven with the first

victim's story-that one could not be related without telling

-the. other.241 Some states, such as California, had cases

going both ways, as the inferior appellate courts could not
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decide on the proper...way to limit admission of uncharged sexual

misconduct. 2 42 One might expect a state using the-lustful

,disposition rule to be more lenient on, admission of similar

sexual activitieswithdifferent victims, but Idaho-,followed

the lustful disposition rule when it excluded evidence of the

defendant's prior sexual-activities with the victim's sister

below the age of consent as "too remote".243 Missouri, a

state which more or less adhered to the corroboration version

of the lustful disposition rule and to the Molineux rule on

uncharged misconduct, allowed proofofthe defendant's

misconduct with other victims to corroborate the victim's

-story,, only after the defendant had testified that he did not

have sex relations with the victim.244 -

A ... 2.,. ..Rape.A,- , Sz_','Z3 4 i

The courts were also busy between 1880 and 1930 fashioning

a rule for admitting evidenceof the defendant's uncharged

sexual assaults in rape cases. The courts uniformly approved

of admission of other attempted rapes or rapes of the victim

perpetrated by the-defendant when the defendant was charged

with assault with intent to rape.'245 This" represented a

-moderate use of -the Molineux-,ruleexception to the character

evidence rule, since assault with attempt-to rape required the

.prosecution to prove specific-intent in its case in chief . 2 4 6

Forcible rape was not astatus offense like statutory

rape.. -Some courts acknowledged that rape- did not permit the
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prosecution`toq, ,prove a continuous relationship between the

parties to corroborate their lustful disposition.247 If so,

then prior rapes or attempted-rapes perpetrated by the

defendant upon thecomplaining witness were irrelevant.248

Themajority of U.S. jurisdictions admitted.instances of

prior rape or attempted rape-between the victim andthe

defendant nonetheless. The courts`often cited precedent

derived from'attempted,,rape and statutory-,rape cases to allow

the prosecution to use prior rape evidence to show either

lustful disposition249 or a plan or design to rape250 when

the defendant raisedno issue challenging mens rea. The

elements of rape do not require proof of specific intent.

Consequent~ly, neither the defendant's motive -nor any criminal

plan otr design to satisfy lust by sexual-assault would have

been relevant to proving guilt in such cases.,-At times, when

the identity of-the attacker was not at issue, andthe

,%defendant did not raise consent as..an affirmative-defense, the

courts excluded evidence of prior rapes perpetrated on the

victim ;by the defendanttas irrelevant to proof of'later

guilt.2 5 .

However,-when the-attacker's identity was at issue, the

courts were willing to..admit -evidence ofprior rapes perpe-

trated on the victim by the defendant252 or upon other

women,253 providing the modus operandi of -the -attacker was

,_characterized as a "Isignature" sufficient to'identi'fy the
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attacker in the case at bar as the defendant.254 Many of

these "signature" crimes were very commonplace assaults with

practically no distinctivecharacteristics.,255

The courts also admitted later,'sexual assaults 'on the

victim if the later assault was characterized as part of the

"res gestae".256 Some courtsexcluded later assaults, if

too remote.257 Just about every case which authorized

admission of prior,:sexual assaults committed by the defendant

could be pairedwith a case from another jurisdiction on like

facts which excluded the same evidence.258 -

A majority of courts continued to admit evidence of the

defendant's other sexual assaults to show the defendant's

lustful disposition to rape women.259 These cases seemed to

accept'.the theory'that rape was committed by'-sexual

psychopaths. 260 A few jurisdictions permitted proof-of the

defendant's,,other sexual assaults to corroborate the victim's

account, of the assault.261. The theory behind this kind of

corroboration is that the complaining witness could show lack

of consent by proving the defendant had ravished her at other

times, by multiplying her accusations. In some instances, the

courts permitted proof of'the defendant's assaults on other

victims to corroborate the victim's story on'the same

rationale. 2 6 2

_The courts prior to World War II could not agree on a

threshold rule-permitting admission of uncharged"sexual-'
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misconduct. The courts hadmno coherent doctrine describing the

foundation for admission of uncharged sexual misconduct, taking

Pinto account the time interval betweenthe crime charged in the

indictment and the uncharged incident., The courts were unable

to^articulate the degree of similarity required between the

uncharged misconduct and the facts of the case at bar. The

courts had no consistent rule on the quantum of proof necessary

to establish the facts of any uncharged* sexual misconduct.

Most of the courts failed to note the dissimilarity between the

elements of rape and those of such status crimes as adultery,

fornication, incest and statutory rape. The.courts frequently

relied onprecedent derived from status crimes such as

f statutory rape ..to-admit ,uncharged sexual misconduct ,in rape

t.cases. 263

^ 3. Incest, Adultery and Sodomy and the Defendant's

-Other Sexual Misconduct.

-Incest cases generally followed the patternof statutory

rape cases. Prior incestuous acts between victim and

-perpetrator were admitted to show lustful disposition of the

.2parties.64 In most cases, incestuous acts between the

defendant and other victims was excluded, unless the court

felt-that there was some incestuous design or plan at

issue. 265 The handful'-of adulteryprosecutions used

uncharged sexualmisconduct evidence in the same manner as in

incest cases. Prior sexual activity between the parties was
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admissible to show either'lustful disposition266 ora plan or

design of adultery.267

Sodomy prosecutions were also treated as if sodomy was a

status offense. The defendant's other sodomies committed on

the same,,victim were held to be evidence of a lustful

disposition268 or a plan or'design' to commit sodomy.269

Identity of the accused seems not to have been an issue in

older s domy cases. 270

The widespread use of uncharged misconduct evidence in sex

offender cases corresponded to deep seated public attitudes

about sexual behavior. The courts followed the prevailing

consensus about women's role in sexual relations. The ideal of

feminine 'chastity had to be defended by effective prosecution

of any;`,`man who took away a woman's virtue. Sodomists were

depraved perverts. Rapists were depraved perverts. In 1937,

the Gallup Poll asked Americans whether the whipping post

should be'reinstituted. Thirty nine percent of those polled

favored its use principally for sex offenders.271 'This poll

reflected'the punitive, judgmental attitude toward antisocial

sexual activity held by most Americans prior to World War II.

V. THE MODERN RATIONALE FOR ADMISSION OF EVIDENCE OF

UNCHARGED 'SEXUAL MISCONDUCT.'-

lA. THE REVOLUTIONS IN PUBLIC MORAL OPINION ABOUT SEXUAL

CONDUCT.- K
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-, - S-ince the end of World War II, the United States has

^ passed through, a spiritual ordeal which altered, the public

attitude toward sexual activity. The great consensus about

protecting women's virtue which enduredfor a century or more

crumbled. Two books provide insight into the depth of

these changes in American law and society: Sex and the Law

and The Closing of the American Mind.

fIn'.1951, when Judge Morris Ploscowe wrote Sex and the Law,

most states forbade sodomy with any partner, male or

female.272 Most states hadstatutes making a crime out of

fornication and adultery, although prosecutions under these

statutes were exceedingly rare.273 In 1951, a 16 year old

boy could be sentenced to a long prison term for having sexual

relations with'a 15 year old girl.274 Rape-was a capital

offense in two thirds of the states. Ploscowe's-impassioned

plea for decriminalization of sodomy between consenting adults

caused clerics to denounce his book-as immoral. His

recommendations that adultery and fornication be struck from

the statute books were denounced.

_ Almost everything Judge Ploscowe suggested in 1951 is

commonplace in 1992. In many states, sodomy-between consenting

adults is no longer a crime..275 Adultery and fornication

have been decriminalized altogetherin twenty eight,

states.276 ,In twenty two states, a 16 year old boy cannot be

imprisoned for sexual activity'-with a 15 year old girl.
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Comprehensive sexual assault statutes have decriminalized

statutory rape between partners over -12, unless there was a

three ,or four years agedifferential between thepartners.27 7

However, some of Judge Ploscowe's thinking seems pretty

old fashioned. His-easy going-male chauvinist attitude toward

rapists and child -molesters does not abide well after public

disclosure of the menace of male rape and child molesting since

the mid~z197O's. Ploscowe's suggestion that rape victims'

stories shouldn't be accepted at face value sounds suspiciously

like Sir Matthew Hale's famous denunciation of rape victims.

Ploscowe almost ignored.child molesting, as if it were not a

serious, pervasive social problem. Ploscowe was a precursor of

the 1960's student rebels:,who demanded greater sexual freedom

onhcampus.

.Allan Bloom's thesis in The Closing of the American Mind

is that the nation,-has passed through a revolution of sexual

permissiveness followed by a new sexual puritanism which was

the product of feminism.278 ,The Closing of the American

Mind has been one of the most challenging social and

intellectual critiques of the intellectual foundations for life,

in the 1980's. Bloom suggests that the two sexual revolutions

of the past two decades-have sabotaged the underpinnings of

family life and encouraged-hedonistic devotion to self

expression at the expense of the common welfare of families.

He believes that the double.-revolutions of permissiveness and
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puritanism were theproduct of a major event in American

intellectual history, the.scrapping of Enlightenment

rationalism and its'replacement by,,Max.,Weber's, sociology and

Nietzche's antirational, philosophy.279 If Bloom is correct,

then the underpinning upon which the ,oldconsensusabout the

ideal of female modesty and virtue which supported the

admission of uncharged sexualmisconduct in sex offender cases

has' been replaced by a new ideal. <-Bloom does not describe the

shape of the new view of sexuality and women. The best one can

do is to sketch the portrait of women as equals in the work

place who are the rulers of their own bodies, who are also

protectorsof children from theinvasive sexual incursions of

unreconstructed males.

Public opinion polls confirm Bloom's prediction, of a

revolution in the American view of sexuality. In 1968, 68% of

all respondents told the Gallup Poll that extramarital sex was,

wrong. By 1985, the number of respondents condemning

/extramarital sex had shrunk to 39%,.280 Despite a recent

increase in those disapproving of premarital sex apparently due

to ̀ 'the,'AIDS scare,,the majority of Americans, classified by

sex, age, race or religious affiliation no longer condemn

fornication and adultery.281 Forty four percent of all

Americansfavor the legalization of sodomy between consenting

adults.282.> Extra marital sexual activity has become common

practice among most middle class Americans. ,Such great changes
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in public opinion on sexual conduct reflect a major shift in

public morality. People are free to engage in any form of

voluntary sexual activity they choose to do, so long ras

everyone participating'in that sexual conduct does so freely,

willingly, and voluntarily. The key word in this shift is

voluntariness.

The feminist revolution can be verified from similar

public iopinion data. When women were polled regarding their

'ideal personal lifestyle in 1986, 43% responded that they

wished to be married, have'children and keep a full'time job.

Thirty per cent preferred marriage and children without outside

-"work, a significant decline since 1975. Fifty eight percent of

all women polled indicated that they expected to hold a full

time job in their 'ideal'life''style. ''In 19-75, 50% of all

respondents wanted to'be married and not to hold a full time

job.283 The Gallup Polls also indicated a heightened

awareness of child abuse in the 1980's. Fifteen percent of

adult Americans reported that they knew of at least one serious

episode of child abuse occurring in the neighborhood or among

friends-in 1982.284 'It is'difficult to summarize the public

opinion poll results on feminist issues, because the polls have

not asked all the right questions. The key to understanding

these results seems to be-that women want to be independent,

and to be able to make'voluntary choices with respect to

career, marriage, family and other activities. The public
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-approves-of such freedom of choice., The Gallup polls have not

asked about women's attitude toward sexualactivity. There are

no available poll results onthe issue of sexism in the work

place-or sexual harassment.

The three decisions that form the core of this article

represent three approaches to the social policy behind the

sexual revolutions., The Getz court,-,in an exceptionally well

.craftedopinion, took a ~conservative course. It confined

admission of uncharged sexual misconduct to a limited number of

situations-matching the examples listed in Rule 404,(b). The

Getz court did not accept the principle of inquisitorial proof

insex offender cases. At the same time, Delaware prosecutors

t,,would,,be permitted to introduce uncharged misconduct evidence

which would be taken as proof of, predisposition to commit

criminal activity by the jury, although ostensibly offered

under express limitations confining the jury's use of uncharged

misconductevidence to the traditional Molineux list of

exceptions.285 The Getz court achieved a temporary truce

between inquisitorial proof and traditional Anglo-Saxon

accusative proof.

The Lannan court was much less sure of itself.-- The court

wanted to integrate its-long-standing depraved sexual instinct

, exception-to the common lawcharacter evidence rule in sex

offender cases with its own-case law following the Molineux

', rule. It chose to do this-by abolishing the depraved sexual
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instinct exception by adopting Rule 404(b) of the Federal Rules

of Evidence as the only guideline for admitting uncharged

misconduct evidence. At the same time the court embraced Rule

404(b), it treated Rule 404(b) as an enumeration!of exceptions

to the character evidence rule, as if it were the common law

Molineux rule. 'The court added to the enumerated "exceptions",

a "res gestae" exception that does not appear in the text of

Rule' 404(b),.286 Federal Rule 404(b),-however, was expressly

designed to do away with a list of specific exceptions to the

general character evidence rule, in order to prove'a non-

character reason for admitting uncharged misconduct

evidence.287

Finally, the Tobin court, wanted to continue its long-

standin-ig common'law treatment of character evidence-, even

though it had adopted the Uniform Rules of Evidence, and

imported wholesale the inclusionary view of Rule. 404-(b) favored

by the commentators. 1It wanted to use Rule 404(b) as a laundry

list of pigeonhole exceptions to a general exclusionary

character evidence rule, and provide for a further special

exception for uncharged misconduct evidence in sex offender

cases. The Tobin court did not see the inconsistencies between

the exclusionary and inclusionary versions of the character

evidence rule and the treatment of uncharged misconduct

evidence.

It is time to review the current state of the 'law of
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! uncharged misconduct evidence as applied to sex.offender cases.

The,,United States and thirty six other jurisdictions have

adopted-the 197-3 edition of the Uniform.Rules ofEvidence.288

Uniform Rules 4404, 405, 406, 608 and 609 have supplanted the

common law basis for admission of other sexual misconduct

evidence in sex offender cases. Two .states follow their own

codified rules of evidence which differ somewhat from the

Unifornm Rules, but contain provisions essentiallysimilar to

Rule 404 of the Uniform Rules of Evidence.289 The remainder

'have, adopted the Molineux rule as a matter of case law.290

A plurality of jurisdictions admit-uncharged sexual misconduct

evidence under either the lustful disposition exception to the

character. evidence rule or under the Molineux rule, without

.vdistinTuishing''the-basis for choice-of jone rule over

another.291 A few states confine admission of uncharged

sexual misconduct to the Molineux rule list of-,exceptions to

, thecharacter evidence rule.292 Three states have-

repudiated the lustful disposition rule by decision.293

B. MODERN LUSTFUL DISPOSITION RULE JURISDICTIONS:

-,GEORGIA, ARKANSAS, ARIZONA.

Georgia, .Arkansas and ,twenty, six other states294 admit

sexual misconduct evidence via the common law lustful

disposition rule, although they alsoemploy the Molineux rule

for the same-purpose. Georgia practice is representative of

..,.thosestates that still recognize the lustful disposition
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exception to the character evidence rule. Georgia admits

evidence of an offender's other sexual misconduct to show the

: ' l-ioffender's lustful disposition in statutory rape,295

sodomy,29'6 indecent liberties,297 incest,298 and child

molesting299 'cases. The Georgia courts admit evidence of

other similar sexual misconduct either to show the'defendant's

"bent of mind"300 or the accused's "lustful

disposition'". 301 Georgia also- follows the'common law

Molineux rule, and occasionally admits evidence of the

defendant's'other sexual misconduct to show motive,' intent,

plan or design as well as the defendant's bent of mind or

lustful disposition.302 Georgia courts admit evidence of

prior similar'sexual misconduct if 'the evidence is deemed

relevahnt' to&' showing a 'lustful disposition to engage in that

type of ' criminal deviant 'behavior.303 The Georgia courts

have 'no compunction about admitting uncharged sexual misconduct

*,,, occurring after the incident charged in the indictment.304

A few cases help explain how the lustful disposition rule

works in practice in Georgia. In Hall v. State,3 0 5 the court

,9'', followed the "bent'of mind" version of the lustful disposition

rule'. The defendant was-charged with child molesting,

attempted rape and battery committed on his 12 year-old

daughter. 'At'trial, the victim's younger sister testified over

objection that the defendant had sexual relations with her at

age 12- or 13, some 16 yearsbefore the trial and 15""years
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beforaethe walleged sexual activity by, the defendant with his

daughter. The trial judge held a hearing onadmissibility of

the 16 year old incest outside the presence of the jury and

held the forme~r misconcduct admissible to prove the defendant's

lustful disposition, although the current indictment did not

allege penetration, and the 16 year old offense involved a

single act of conventional intercourse between defendant and

his younger sister. The Court of Appeals ,affirmed Hall's

conviction. Relying on much precedent, it found the 16 year

old act of incest on the defendant' sister probative of the

defendant's predisposition to commit crimes of that sort on his

own daughter.306

, :Burxis zv. State3 0 7 represents a further extension of the

iustifu; disposition doctrine. The ,.defendant ,was accused of

child molesting. The State produced.Cindy Sexton, who

testified that the defendant's sister-in-law told her that the

defendantand his wife had.intercourse while the-victim was in

their bed. -Sexton testified to the presence of pornographic

literature in the Burris household. She also testified that

she was in Burris' home when unnamed sexual devices were

'delivered by UPS.308 The defendant argued that possession of

pornography and of sexualdevices was not criminal, ,and

dissimilar to the crime wi:.th which he was charged. The court

held, however, that proof. that the-defendant possessed

pornographic literature and special devices designed for sexual
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stimulation tended to show the defendant's unnatural bent of

mind, which was relevant to the crime with which he was

charged 309 ,^

AlMost lustful disposition jurisdictions admit uncharged

sexual misconduct evidence on much the same basis as Georgia

does. The courts allow uncharged similar sexual misconduct

evidence to be used by the trier of fact in determining the

defendant's lustful disposition by circumstantial proof of a

general character trait, followed by an inference from that

inductively proved general character trait that the defendant

committed the crime charged in the indictment.
310 ,

Some jurisdictions also follow the lustful disposition

rule although the jurisdiction has adopted the Uniform Rules of

Evidence. Arkansas and Arizona are examples of two different

approaches to amalgamating the lustful disposition rule with

Rule 404(b). Both Jurisdictions have done a better job than

Indiana has done. Arkansas-limits the use of its lustful

disposition exception to incest and child abuse cases.
311

-Arkansas, unlike Georgia, has adopted the Uniform Rules of

*Evidence. The Arkansas Supreme Court's leading decision on

-admission of similar instances of uncharged misconduct, Price

v. State, 312 held that uncharged misconduct could be admitted

-under Rule 404(b) if the prosecution established some

independent grounds of relevance other than proof of the

defendant's bad character,',.providing that the probative value
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'of'"the uncharged misconduct outweighedany prejudice to the

defendant.3 13 It construed Rule 404(b)'s limitations on

admission of uncharged;misconduct asa seriesof examples,

rather than a strict laundry, list of exceptions to the

exclusion of character evidence.3 14 In incest and child

'abuse cases, however, the Arkansas Supreme Court has continued

its earlier case law sanctioning admission of similar uncharged

misconduct to prove,-''a-proclivity toward a-specific act with a

person or class of persons with whom the accused has an

intimate relationship".315 Arkansas has also been known to

extend its rules on admission of uncharged sexual misconduct in

forcible rape cases involving family members to permit

introduction of child molesting incidents preceding the

316forcible rape3.'.

Arkansas has taken an approach prefiguring proposed new

Federal Rule of Evidence 414, which would allow similar

-uncharged sexual-misconduct evidence to be admitted for any

relevant purpose, without regard to Rule 404(b). .It has

established a highly specialized rule for admitting sexual

misconduct in child molesting and incest cases, which it has

extended to forcible rape cases whose victims are children or

close relatives.

Arizona also retains the lustful disposition rule, but

applies-the rule in an-unusual manner to sex offenses.

' Arizona's leading cases on uncharged misconduct happen to be a
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sex offender case. In 1973, before the.Arizona Supreme Court

had adopted the Uniform Rules of Evidence, the court reaffirmed

its earlier case law admitting uncharged sexual misconduct

evidence in sex offenses where "there is sufficient basis to

accept proof-of similar acts near in time to the offense

charged as evidence of the accused's propensity to commit such

perverted acts."317 Four years later, after Arizona had

adopted ',the Uniform Rules of Evidence, but prior to their

effective date, the Arizona Supreme Court took up uncharged

sexual misconduct again in State v. Treadaway. 3 18 The

defendant was charged with-the sodomy and murder of a 6 year

old boy.-The assailant had crept into the boy's bedroom through

a window and had raped and murdered him., Treadaway was

arrested on fingerprint 1evidence. At trial, -a three year old

incident in which Treadaway sodomised a 13 year old boy was

*admitted to show his emotional propensity forsexual

* satisfaction with little boys.319 The Arizona Supreme Court

reversed his conviction, holding that the prior sodomy was too

-remote in time and too dissimilar to be relevant without a

, foundation from an expert medical witness which would show that

.a three year old-sodomy ofaboy demonstrated an emotional

propensity to commit such crimes. 3 2 0

The Arizona Supreme Court has a passion for reviewing

social science literature to support its decisions2 in sex

offender cases. In State v. McDaniel, 3 21 decidedback in
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1956, the Arizona Supreme Court relied on the obsolete criminal

sexual psychopath theory to explain why it admitted uncharged

misconduct evidence against the ,defendant, who .was charged with

-committing, anal ,and oral sexual acts withtwo 12 year old

boys.322 The court found that aperson whohas "given way

to unnatural proclivities"323 within a short timeof the

offense in the case at bar demonstrated a "specific emotional

propensity for sexual.aberration."324 Twenty one years

later, the court reviewed Tappan's 1951 New Jersey work in

Treadaway, to show that it now had doubts about the recidivism

of sex offenders and of the relevance and materiality ofprior

similar uncharged sexual-misconduct evidence.325 Since

Treadaway,, the Arizona courts have waff led on thebasis for

iadmitting uncharged sexual .,$misconduct.,- e ¢,-,

In, State v,. Day, 3 2 6 decided in 1986, the Arizona Supreme

Court approved of joinder of 17 separate,-distinct counts of

first degree sexual assault on the ground that evidence of each

assault was relevant to establish the defendant's "emotional

propensity"l.to engage inrape.327 The opinion is devoid of

-any reference to the proper -psychiatric foundation, for such

evidencerequired by Treadaway. In State v., Cousin,328 a

child molesting case, the Court of Appeals approved of

admitting prior episodes of child molesting involving the

defendant's 18., year old daughter which occurred four to seven

'years before the acts charged in the indictment. The state
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called a psychiatrist who testified that the earlier acts

demonstrated the defendant's emotional propensity for child

molesting.32 9 In two recent child molesting cases, State v.

Lindsey330 and State v Smith, 3 3 1 the prosecution offered

photographs of defendant's victims while engaged in different

forms of perverse sexual activity with the defendant to show a

common plan or scheme, without reference to the fact that the

photos also proved the defendant's emotional propensity to

commit depraved sexual acts on children. Apparently no

psychiatric foundation evidence was put in to prove that the

photographs demonstrated emotional propensity.

The practical criteria for choosing between the lustful

disposition rule and the Molineux rule in Arizona is the

availability of a psychiatristr who can lay the foundation

required for proof of emotional propensity. When the State

cannot find such a witness, it chooses a Molineux

-exception. In either case, the State usually succeeds in

putting in evidence that -shows the defendant's predisposition

to commit sex offenses.332 The Arizona approach does require

/the cotfrt to make an assessment of the probative value of

uncharged misconduct incidents and to review the potential for

unfair prejudice against the defendant arising from over-

generalizing from a few instances of similar sexual misconduct

tokan improper guilty verdict.- However, Arizona has departed

from accusative criminal justice. The defendant's whole sex
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life is-ontrial during the state's case in chief, providing

that an expert witness has examined the defendant and reviewed

the defendant's sexual case history. This expert will

help the jury interpret specific instances of sexual misconduct

and apply those incidents to the general verdict of guilt or

innocence. The jury, being thus advised, will be reaching a

verdict on-the basis of general predisposition to commit crimes

of that -ilk.

.C. MOLINEUX RULE STATES.

The majority of U.S. jurisdictions admit uncharged sexual

misconduct evidence under one or more of the traditional

exceptions to the character evidence rule formulated in

,Molineux. XMost of the-states that have adopted the Molineux

grule by&case law,- by statute or by rule view it as -a

specialized rule of relevance allowing admission of the

defendant's specific acts of uncharged misconduct when relevant

to some intermediate issue such as motive, intent, knowledge,

opportunity, plan or design, identity or the like.334

Uniform Rule 404 and its common law predecessors do not list

'lustful disposition" or "corroborationzof the victim's

testimony" as an example of another relevant purpose for which

uncharged sexual misconduct would be .admissible in sex

offenses. Those states that-follow a judge made version of

*Rule 404 adhere to much the same line of reasoning as do those

>jurisdictions following the UniformRules. A surprising number
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of these jurisdictions, however, retain one version or another

of the lustful disposition rule alongside more modern character

evidence rules.,

Uncharged sexual misconduct is iadmitted under the Molineux

rule to show the accused'.s motive, to show the accused had a

plan or design to commit the sex crime charged, to prove

identity of the accused through modus operandi evidence, and to

rebut & a*claim'of accidental touching. Intent is not an issue

in sex offenses, unless the accused is charged with sexual

assault against a non-consenting adult, and raises the defense

that the victim consented to the defendant's sexual conduct,

where consent would decriminalize the act. The courts

generally grant the prosecution great leeway to introduce

uncharaged-'sexual misconduct when' the intermediate issue,

enumerated under Rule 404(b) or its common law predecessor, is

'not truly an issue in the case.

1. Proof of Motive Where Motive is A Non-Issue.

Proof of motive-is proof of intent. Sex crimes are not

crimes of specific intent. Mens rea is established by

consciously committing the forbidden act against the victim.

Two.recent cases will illustrate the appropriate and

--inappropriate.admission of uncharged sexual misconduct to prove

motive under the Molineux rule. .

A In State v. Yager,-335 the defendant was indicted on a

single count of sexual-assault on a male child committed around
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Thanksg'iving-, 1988.^ The 31 year old defendant was accused of

touching the penis of C.M., an 8 year oldchild for whom he was

babysitting., The -defendant, first admitted -touching the victim,

claiming that his hand accidentally-,slipped while massaging the

child's stomach to'cure his stomach ache. At trial,, the

defendant changed his story and denied touching the boy. The

prosecution produced two young men, A.L. and A.G., who

testified to'long-term sexual relationshipswith Yager,

beginning when they were children with fondling episodes.

Yager objected to AL.L s and A.G.'s testimony on the ground

that'the testimony was improper character evidence. The court

permitted the men to testify in order to show the defendant's

motive for touching C M. -

In .short, Yager claimed;-'an', "innocentFreason'l- for touching

C.-M., and the State sought to rebut that evidence by showing

that Yager had long-term sexual relations with two other boys

anywherefrom ten to fifteen years beforethe date of the

offense charged in -the indictment. 336 Yager was convicted

and appealed. The court found that.Yager's original story put

his intent`at issue, because-he first claimed to have touched

C.,M. innocently. Consequently, the court ruled that the State

~was properly permitted to prove Yager's..motive forthe touching

by showing his prior sexual misconduct with other young

.boys.3 37

This case follows earlier-decisions allowing-proof of
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similar sexual misconduct to rebut the defendant's claim of

lack of mens rea due to accidental touching or touching for an

innocent,, purpose. Once the, defendant, makes an, issue out of

mens rea, the prosecution is free to rebut a 'claim of lack of

mens rea by proof of similar misconduct, which eliminates any

claim of accident or innocent purpose by the rule of.

probabilities.338 Of course,,the jury will also learn that

'the def4endant-has a'criminal history involving sex offenses.

However, State v. Plymesser 39 represents misuse of the

motive category in sex offender cases. Thei.defendant was

charged with a single count of second degree sexual assault of

a child. The defendant was alleged to have placed his hand

over the vagina of Kelly, D., a '13..year olddaughter of

defend'a snt''s friends. '-`The, defendant had, Kelly 'in his car and

'was driving her to his house to decorate-a Christmas tree. He

-stopped the car,- began french kissing the child and touched her

breasts and vagina with hishand. He then got out of the car,

urinated,-re-entered the car and forced Kelly to touch his

340penis.

The state filed amotion in limine to permit 'it to

introduce evidence of prior sexual misconduct,. After much

-wrangling over''admitting two prior 1969 and 1977 convictions

for child molesting, psychiatric testimony surrounding each of

the prior offenses, and the arresting officer's testimony

relating the-defendant's confession to the 1977 incident, the
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trial..judge permitted proof of the ,1977, conviction for sexual

assault of a child and the arresting officer's version of

defendant's confession that he put his- penis in the child's

mouth while intoxicated., The defendant objected on lthe ground

that admission violated the character evidence rule.
341 The

defendant was convicted and hisconviction was affirmed by the

Wisconsin Supreme Court.,According to the court, the trial

judge-properly admitted the;1977 sexual.assault conviction and

the accompanyingconfession under Wisconsin's relaxed version

of Rule 404(b) that permits proof of uncharged sexual mis-

conduct to show the defendant's motive to commit the

342crime..

-However, the defendant never claimed-an accidental or

innocentpurpose for his actions.;. He.;,deniedtouching the

victim as described-in the indictment.- Intent wasnot an

-issue, and the defendant's motive for his actions was not an

issue. The.court in fact was admitting proof of the

defendant's prior misconduct to show his lustful disposition

towards the 13 year old victim. Nonetheless, the jury in Yager

and Plymesser considered the defendant's criminal sexual

-misconduct in precisely the same way: in each case a limiting

instruction..was given, allegedly confining the jury to consider

-criminal .history.as it related to motive, but the jury had the

defendant's criminal sexual misconduct history and could do

what it pleased with that history., -
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2. -A Plan or Design Which Proves Defendant's

Disposition to Commit Sex Offenses._

The Molineux rule contemplates use of uncharged sexual

misconduct to demonstrateta continuing criminal activity, such

as a conspiracy, orlto demonstrate intent by showing the

defendant's criminal plan or design.343 While a continuing

criminal activity such'as running an illegal still344 or a

'house of ill fame345 can be'proved by proving more than one

overt instance of resort to such a place, sex offenders rarely

show anylconcerted plan or design to engage in sex offenses.

If thee courts,'fol'lowing the Molineux rule, limited admission

of uncharged sexual misconduct to those instances where the

defendant-has a criminal plan or design, such as the-case of

the physician' who' drug'ged'- his female 'patients to ,commit sexual

assaults upon them, no'abuse would occur. However, the courts

have shown great willingness to-admit prior and later instances

of 'sexual assaults by rape defendants to show a design or plan

to commit rape, which simply proves that the defendant had a

propensity to commit rape.346

'People v. Ing347 illustrates appropriate use of the plan

or design exception to admit uncharged sexual misconduct. Dr.

Ing, an obstetrician, was-accused of committing a-sexual

assault on a patient during a pelvic examination.,,,Ing simply

denied-any offensive touching. The State-was allowed to prove

that-Dr. Ing had assaulted other patients as much as 18 years
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prior to'the'date of the-crime charged in the indictment, to

show that Ing had a long standing criminal plan or design to

anestetizd patents348
take advantage-of anesthetized patients. The jury was

permitted to consider Dr. Ing's criminal history in reaching a

verdict.
'State v. 'Ka 349

State v. Hampton illustrates the misuse of the plan

or design exception. The-victim and the defendant worked at

the same business. While at-work, the'victim testified the

defendant approached her, threw her down on the floor,

strangled her, pressed a sharp instrument to her throat and

raped her. After copulation, the defendant allegedly offered

the victim money if she would have sex with him again. Two

other women who were not fellow employees, who were not

attacked-' atthe same 'location, testified that the defendant had

approached them, thrown them down and attempted to strangle

them while he-tried to have sexual intercourse with"them. 3
5 0

'A third woman testified the defendant had strangled her, thrown

her to the floor and raped her, offering her money for further

sexual relations. The Kansas Supreme Court sustained Hampton's

conviction on the ground that the three-other victims' stories

proved a plan or design of rape on Hampton's part. This

evidence merely- showed that Hampton' committed several sexual

'assaults'in a similar manner. The offer of money might have

made' the three assaults similar enough to be modus operandi

evidence-if the identity of the accused was-an issue in the
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case. .However, neither specific intent nor identity of the

,r accused was an issue, and the location of the assault and the

relationship the defendant had with the other yictims were not

identicalto those.connected with thevictim in the, case tried.

The evidence of other attacks amounted to proof of the

defendant's predisposition to commit sexual assault.351

However,,the jury had Hampton's criminal history to consider in

. reaching verdict., Although. Ing presented a better rationale

for allowing the jury to consider the defendant's criminal

history, the jury was allowed to consider the defendant's

criminal history.in reaching a verdict in both cases.

3. Proof of Identity of theSex Offender When

Identity.,is not aBona Fide Issue.

',-_The Molineux rule was-formulated in, acase in which the

identity of the accused wasthe only issue. The courts have

,,,admitted uncharged sexual misconduct 'evidence to prove the

identity of the accused. King v. State3 5 2 represents an

.orthodox use of the identity exception. The victim was stopped

'',by a-man while she was driving home. He told her that her tail

lightsvwere-out. As he engaged ,the-, victim in conversation, he

pulled out a pistol and forced the victim into his car and

7r ,. drove her to a secluded place where the victim was raped.353

4/., Two weeks later, she was stopped again by a man-in.a similar

4@,, ,.light colored station wagon who forced her at gunpoint into his

carand drove her to-a secluded place where the victim was
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raped again. She identified the defendant as the perpetrator

of the first assault, butwas unsure of her second attacker's

identity. The Arkansas Supreme Court sustained King's

conviction, holding that the prosecution was properly permitted

to prove that the defendant committed the first sexual assault

to prove the identity of the accused in the second case.
354

This particular-rapist had an unusual modus operandi which

warranted'the 'inferen'ce" that' the same-,person perpetrated both

rapes. Therefore-, the jury couldconsider the defendant's

criminal history with respect to the victim in reaching a

verdict.

People v. Oliphant3 5 5 represents an abuse of the

'identity exception to the character evidence rule. A Michigan

State 'aniversity-,coed was raped by a~black man after a social

encounter. She had agreed to accept a ride home from the campus

with her new found friend. On the way home, the defendant made

a detour to an out of the-way place and according to the

victim, importuned her for sexual intercourse. When she

- refused, he grabbed-her.- Under fear for-her life, the victim

t; did not resist further andthe defendant completed intercourse

with her.,356 -Identity was not an issue. Oliphant claimed

'the victim consented to interracial sexualzintercourse with

him. The prosecution was allowed to bring on four other white

women who identified Oliphant as the young black man who had

-offered them a ride'home from the Michigan State campus,
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made a detour to an out of the way place-and importuned them

for sexual intercourse. Each said they refused his advances.

When they refused, all four ,claimed he forced them to have sex

relations with him.2 Two of the four women had'made criminal

complaints against Oliphant which had resulted in Oliphant's

acquittal before another jury.357

Oliphant was convicted. The Michigan Supreme Court

affirmed his conviction, finding that the four other uncharged

acts of sexual misconduct were properly admitted to prove

'Oliphant's identity as the rapist, to corroborate the victim's

story and to disprove any consent to his amorous advances.358

First, Oliphant had admitted sexual intercourse with the

victim,, eliminating identity ofthe accused as an element in

the cas6e. Second, -the tvictim's story could not be corroborated

by testimony by other victims that they had been raped by the

,defendant at other times., Third, the State could not prove

that Oliphant had sexual intercourse with the victim against

her will by proving that at some other.time, Oliphant had

sexual intercourse with another woman against her will. In

reality"- the court employed the'identity exception to allow

proof of four similar complaints of sexual assault to

corroborate the victim's story by proving the defendant's

propensity to commit sexual assaults on white women. This is

precisely the same result reached by the House of Lords in

Dept. of Public Prosecutions v. Boardman. 3 59 The effect upon

84



LUST92-l.DOC

,v - thejury is. the-same, whatever rationale the courts use to

explain away admission of-uncharged sexual misconduct. The

jury will have therelevant portion, of,,the defendant's criminal

history before it for consideration in reaching a verdict.

.Finally, the courts have faced one or two cases in which

the alleged perpetrator committed multiple acts of rape or

-- sodomy on more than one victim-at the same time. Using the

,interwoven crime exception-to the character,-evidence rule, the

prosecution has been allowed to prove all of the 
multiple acts

'committed by the- defendant.3
6 0 The jury again was permitted

toreceive the defendant',s relevant criminalhistory-and to 
use

that history in reaching a verdict.

'.' The,,.point of thisanalysis of the-operation of, the

',,Mol"ineux riule'is ',to demonstrate that -following the Molineux

,rule andRule 404(b) does not stop the state from proving 
the

criminal history of a sex offender. It requires the state to

give some plausible intermediate issue such as motive, intent,

plan, design or identity that the defendant's criminal history

might.also prove. If the state can provethe defendant's

,relevant criminal history by ,a preponderance, following the

standard of proof establishedby Huddleston v. United

States,3 6 1 the jury will receive that history. Although the

-Molineux rule requires a limiting instruction that informs the

'jury-that. it can apply that criminalhistory only to an

appropriate intermediate issue,,the legal cure provided by a
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limiting instruction is not a psychological or practical remedy

for the harm done. No one can guarantee that the jury has not

used the defendant's -criminal history to' reach a general

verdict of guilty based in predisposition.

Prior to World War II, statutory rape prosecutions made

most of the law relative to uncharged sexual misconduct, but

statutory rape has been reclassified by many jurisdictions as

sexualassault on a person under 16'.362 -In the infrequent

modern prosecutions for sexual assault on a non-relative under

16, prior-and subsequent sexual activity with-the same person

under 16 is generally admitted to-show plan, design, motive

intent or identity.363. Child molesting and incest, decisions

have made more 'law since the 1960's than criminal sexual

assaul'tf '6cases involving-non-relhations. The-same sexual assault

statute which forbids genital contact with a person under 16

also forbids fondling, touching the genitals, oral sexual

activity or anal/sexual activity with a person under 16. Most

of the recent prosecutions under the sexual assault statutes

have involved child molesters. 'The defendant's other similar,

sexual' '1acts with the same'victim are admitted to show the

defendant's plan or design.364 Dissimilar acts with the

same-victim are also routinely admitted.365 Additionally, the

defendant's-sexual misconduct with the victim's brothers and

sisters are admitted to prove a guilty plan or design, or

*motive.366 - The courts disregard the passage of time between
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child molesting incidents for the most part, admitting former

sexual misconduct with-the victim's siblings occurring as long

as ten years prior to the- assault on the -victim.
367 In

short, accused child molesters must expect the state to prove

other similar child molesting incidents at trial, just as the

State of Delaware did in Getz. Many states still allow proof

of uncharged sexual misconduct between defendant and victim to

corroborate the victim's-' story or to lprove the attacker's

lustful disposition in those states adhering to the lustful

disposition rule.368 Whatever,-rationale the court may

invoke to permit proof of the defendant's criminal-history, the

result-is essentially the'same. -The jury will'receive the

*defendant's history of criminal sexual misconduct and convict

the"dedf endant, in part,;`on'propensity-to-Commit that type of

-crime.

-Since the Molineux rule fails to explain judicial behavior

;'~ on'admission of'uncharged sexual'misconduct, it is a dishonest

rule to use in sex offenses. 'It may be a dishonest rule in

other criminal prosecutions as-well, when the defendant's

R'-propensity to commit similar criminal misconduct is submitted

to the jury to'be used to-determine the defendant's'guilt.

California and New-"York jurisprudence "on uncharged sexual

' 'misconduct is intriguing and a perfect example of the confusion

f 'that the Molineux rule-causes when the courts try to admit

uncharged sexual misconduct.
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,C. NEW YORK AND CALIFORNIA

New York and California-each claim to follow the Molineux

rule with respect to uncharged misconduct. However, New York

retains a vestigial version, of, thelustful, disposition rule for

incestcases. California's jurisprudence on uncharged

misconduct evidence has been shattered by bewildering appellate

decisions and Proposition 8 that restrains appellate review of

evidence-in criminal prosecutions. ,Since-neither state neatly

fits into the general mold of Molineux rule states, their

version of thelaw on uncharged sexual misconduct has to be

treated separately.

1. New York: A State in Which a Vestigial Lustful,

I'Disposition Rule Coexistswith the Molineux -Rule.

NeMYorkthappens tot-beg oneof the twenty nine-

jurisdictions which recognize the Molineux rule for uncharged

,misconduct. These states alsorecognize some version or

another'of the lustful disposition rule. In recentyears, New

York has gradually abandoned its lustful disposition exception

toethe character evidence rule in sex offender cases. The

Court OdfAppeals ruled in People v. ,Johnson,-,369 in 1968 that

the defendant's prior uncharged sexual-assaults were irrelevant

,andinadmissible to prove-any issue, because the defendant was

charged with- both forcible-and statutory rape, andhe had made

no issue of the victim's consent.370 In 1987, the Court of

Appeals overruled People v. Thompson3 7 1 in People v.
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'3Lewis.72 Lewis was charged with committing incest with his

14 year old illegitimate daughter, Ceceil. She testified to at

least ten different sexual encounterswith the ,defendant over a

period of several months in additionto;,the incestuous act

charged in the indictment.373 The Court of Appeals held

that none of the traditional Molineux rule exceptions applied

to Ceceil's testimony about the ten other acts of sexual

intercourse with her,`father.' Thec,,tourtrdisposed of the

"amorous design" exception derived from Thompson by stating

that the "amorous design" rule was dicta and unsupported by the

English and American cases cited in support of the rule.374

It..limited-the Thompson decision to condoning proof of other

uncharged sexual,:,.misconduct, in those kinds of sexual misconduct

cases -in' which'a mutual decision--to engage-in sexual activity

fiis relevant.375 -The court also held that a complaining

witness cannot corroborate-her report of one offense by making

further uncorroborated charges-against the accused.3 7 6

Later New York cases followed Lewis in excluding evidence

of.uncharged sexual misconduct merelyto demonstrate the

defendant's "amorous designs,.377 ,,However, -New York courts

,found.other.ways to approve admission of uncharged sexual

misconduct evidenceafter Lewis. In People- v. DeLeon, 378 the

Appellate Division held that the defendant's statement to the

victim that, ".he had just recently,. . . raped agirl" made

during the ,course of a sexual assault.on the victim was
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admissible to rebut any suggestion of consent in a case of

overwhelming guilt.379

New York courts following the Molineux rule have already

admitted uncharged sexual misconduct to prove plan or

design380 and identity of the accused.381

New York's-experience-with the Molineux rule in sex

offender cases has been paralleled in Illinois
382 where

vestiges, of the lustful disposition rule may-coexist with the

Molineux rule in sex offender cases. Kentucky's lower

appellate courts continue to apply the lustful disposition

rule,' questioning the real intent of the Supreme Court in

Pendleton.3 8 3 New York's vestigial amorous design exception

to the character evidence'rule would still apply in incest and

bigamysiprosecutions. 1,.,.New Yorkh has rejected corroboration as a

reason for admitting the defendant's sexual misconduct history

with the victim, but' its jurisprudence'has the-plan or design

rational at-hand to permit proof of-the same misconduct to

demonstrate a plan or design.

Despite an attempt to reform its law on character evidence

'and afurther attempt to'.limit uncharged sexual.misconduct

-evidence, New York has really'made no improvement in its law on

uncharged sexual misconduct, although-the courts may feel

better because their approach to admission of uncharged sexual

misconduct has some'plausible-theoretical consistency.

- 2. California: Failure to Harmonize The Molineux Rule or
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to:Develop Any Consistent PolicyTowards.Uncharged

Sexual Misconduct Evidence.

California has an almost unintelligible position on

admission of uncharged sexual misconduct in sex offender cases.

Because it is so baffling, it is worthwhile to -review the

twists and turns of California's case law, statutes and

constitutional initiatives to see how the common-law approach

to -the],kcharacter evidence rule ,can~absolutely fail to achieve

any clarity or consistency in practice.

.;California's case law on proof of other sexual misconduct

in sex offender cases has always been confusing. -A-number of

pre-Evidence Code intermediate appellate court decisions seemed

h ' ;>to have adopted the lustful disposition rule.384 However, a

'signifnicant'number-of pre-1967 caseskfollowed -the- Molineux

rule, admitting uncharged sexual misconduct only when relevant

' to prove intent, motive, design or plan or identity of the

-"accused.385 Section 1101 of the California Evidence Code,

which restated the common law bar against admitting character

;evidence, did very little to ease the confusion. Section

1101 (b)' set out the common law exceptions, to the character

evidence rule for uncharged misconduct in much the same way as

the Uniform Rules did. The lustful disposition rule was not

clearly repealed-by the Evidence Code. . .

bit -: - Rs -Since 1967, the California courts have.struggled with the

application- of section -1101(b) -of the Evidence Code to sex
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offender cases. At times`'the courts tend to use section

1101(b) as a series of magic words, which if uttered by the

State-in its offer of proof, sanctify use of the defendant's

criminal history. At other times, the courts prescribe

limitations and controls on use of the defendant's criminal

history, derived from the tEvidence Code and from its common law

tradition.

[ The'Jhistory of the".development-of the admission of

uncharged sexual misconduct evidence under section 1101(b) of

the Evidence Code really began with People v. Covert. 8 6

The defendant was charged with committing incest and lewd and

lascivious acts on his 16 year old daughter. The defendant's

-19 year old daughter testified to earlier, similar-incest

committed qonh.her> by defendant. ',The Court' of.Appeals approved

of admission of these stories to show the defendant's criminal

plan or ,design and also to corroborate the story -of the 16 year

old victim.387 In the same year, in. People v. Paxton,388

a rape and robbery case, the state called a second victim to

testify to an earlier rape committed on her by defendant in

what the court thought was a strikingly similar manner. This

second uncharged incident was.admitted to prove identity,

although identity was not a real issue in the case.389 In

People v. Gray,390 which was decided the year after..the

-Evidence Code became effective, the defendant claimed the

victim consented to- his advances'. -The' defendant ,also proved
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that he 'had' voluntary sexual relations with the victim before

the alleged assault.391 The prosecution put on three

rebuttal witnesseswho stated that they had been casual

acquaintances of the defendant, and were forcibly raped and

beaten by the defendant when they did not consent to his

advances.392 So far, the California courts were using

section 1101(b) as a vehicle to funnel uncharged sexual

misconduct evidence into the prosecution's case in chief with

' minimal restraints.

The court did not care much.about the age of prior sexual

misconduct., In People v. Ing, 3 9 3 the California Supreme Court

admitted similar episodes of uncharged sexual assaults

""' perpetrated by an obstetrician on patients-as much as 18 years

before trial tot-show modus operandi-and&plan or design on the

(,theory that Dr. Ing had a single conception or plot for

enravishing his patients. Although thecourt's rationale was

classic Moli-neux rule theory, it did not explain why the 18

year old episodes of similar misconduct.were still probative.

California -courts used the modus operandi rationale to

admit prior sexual-misconduct. under section 1101(b) in People

v. Whittington, 3 9 4 decided in 1977. ,The First District Court

of Appeals held that a rape committed almost-three years before

thetdate of the crime charged was relevant to prove the

identity of the perpetrator,-because the modus ,operandi in both

instances was similar.395 In both instances.,-the-victim was
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accosted'while emptying garbage outside her apartment. The

perpetrator threatened to rob the victim, but informed the

victim 'that hedwas free of venereal disease, and ha dnot had any

sexual relation$ for a long time. The, ,sexual ,assault ,then

followed.396 - It may have, been the, defendant,'s express

warranty of freedom from, venereal disease that the-court found

to bea "signature" of the accused.

' In'1People v. Cramer,3 9 7 the defendant was,.charged with

sexual assault on a 13 year old boy. Intent and identity of

the accused were not in issue. Nonetheless, the court approved

admission of similar homosexual acts committed bydefendant on

another boy to show "common design or modus operandi".
398

So far, this section has reviewed cases that treat section

ill~l (b)^~'zas "magic words>". ',People n§-v-., Stanley3 9 9 ^ represents

-the other side of the coin. The defendant was charged with

sexual assault of 'a boy. ,Prior similar assaults by the

defendant on the same victim were admitted at trial, but

admission was disapproved by the Supreme Court on the ground

that the prior uncharged sexual misconduct evidence was

> inadmissible when the only issue was the veracity of the victim

at trial.400 - Stanley was complicated by the-fact that the

victim may have been an accomplice -under California law. At

any rate, the-Supreme Court tried to limit admission of

uncharged sexual misconduct.,evidence to cases in which there

was-real issue-raised under section 1101(b) -requiring weighing
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of "probative'value against prejudice to the defendant.

During the mid 1970's, the California Supreme Court

continued to ease the limits on the use of uncharged sexual

misconduct. People v. Thornton,4 0 1 involved the identity of

the perpetrator of robbery, kidnap, sodomy and rape against two

different victims, Ottila J. and Eileen S. The defendant gave

alibi evidence at trial. The prosecution retaliated by

producing"Marcia B.., Edith-B., and Suzanne P., who had

identified the defendant as the man who robbed and sexually

assaulted them. The five separate instances of sexual assault

had unusual and distinctive-common elements. The perpetrator

used a ruse to gain access to the victim's car. The victim was

driven to a remote place in her own car and ordered to

completely disrobe. The victim's .purse was ;.ransacked before

sexual assault was perpetrated. The victim was threatened with

death if she talked. Finally,'in all fivecases, the victim

was:physically abused, kicked, beaten and foreign matter was

stuffed in the victim's -vagina.402 The trial court admitted

the other-victim's stories. The Supreme Court, on mandatory

review 'of a'''death penalty, set aside the penalty phase of the

trial, but affirmed Thornton's guilt on the ground that the

five similar sexual'assaults amounted to signature crimes

-rebutting his alibi.403

People .v. Pendleton4 0 4 came up in 1979. .It involved

prosecutorial use of two prior instances of rape against the
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defendant in a rape trial. In each case, the victim had been

attacked early in the morning by an intruder who entered the

victim's locked residence, threatened the victim with harm and

robbery. The attacker thenstarted discussing-his family and

friends, and the victim'sfriends while holding the victim.

The victim was then struck and sexually assaulted.405

Identity of the accused was not an issueduring

Pendletbn's trial onca third sexual assault charge. The

victims of the two prior assaults testified, givingtheir

stories to prove the defendant's intent. The California

Supreme Court affirmedPendleton's convictionon the theory

that the stories of the other two victims proved criminal

intent, although rapewas not a crime-of specific intent. The

court'also found thatthe-two prior sexual assaults proved the

defendant's plan or design, but it is difficult to see what

kind of plan was carried out by these separate attacks. The

court seemed to be returning to the lustful disposition rule

without -explicitly reaffirming its existence.406 The

Pendleton decision was not classic Molineux rule theory,

because- the intermediate issues for which the prior assaults

were offered were not actually litigated at trial. The court

slipped back into the magic words approach.

By the mid,1980's California's inferior appellate courts

responded to the Pendleton opinion by letting down the bars to

use of uncharged-misconduct evidence in sex offender
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cases.407 In 1984, however,, the Supreme Court pulled in the

reins in People V. Tassel.4 0 8 Tassel was charged with

sexually assaulting Ann B., a waitress, whomqTassell allegedly

forced to commit-poral copulation with him and conventional

intercourse in her Volkswagen vanagan.
409 Tassell testified

in his own behalf, claiming that Ann B. willingly consented to

his sexual advances. The prosecution then produced Mrs. G. and

Cherie< B. Mrs. G., a waitress inma bar ,testified that Tassell

had picked her up after work and forced her to engage in sexual

intercourse. Cherie B., a hitchhiker, told a similar story.

She claimed Tassell had picked her up and forced her to engage

in sexual relations with him. The prosecution offered these

two tales to prove that Tassell had a design or plan to pick up

woment and``assault them.41Q0 . The Supreme Court affirmed

Tassell's conviction, but held that the two rebuttal witness'

stories were irrelevant to any issue which could be proved

under section 1101(b). The.court found that the only issue to

which these two stories related was the defendant's evil

propensity to commit sexual crimes. The court reasoned that

the two other victim's stories-were harmless error in an

overwhelming case of guilt.41
1

Shortly after- the, Tassell decision was-announcedthe

California Legislature amended section,1101(b) of the Evidence

Code to-" clarify" the decision by providing that uncharged

similar misconduct evidence was admissible in sexual assault
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cases whenever the defendant raised the issue of consent.412

In 1985, the'Supreme Court put further limitations on the

use of uncharged sexual misconduct evidence in People v.

Ogunmulga.413 The defendant, a gynecologist, 'was charged with

sexual assault on a patient-during a pelvic examination. The

defendant claimed that the step'at the end of the examining

table made it impossible for the examining physician to perform

sexual acts on a patient during a pelvic-exam., To rebut this

contention in advance of defense evidence, the prosecution

called two other victims who testified that Dr. Ogunmugla had

sexually assaulted them during their pelvic exams. 414 The

trial court allowed the other victim's testimony to prove

'Ogunmulga's plan or design, although neither identity of the

accused' nor'criminali`ntent was at issue in the case. The

Supreme Court reversed an Appeals Court affirmation of

conviction, finding that-the admission of the two other

victims' stories was error, since neither identity nor intent

was at issue. 415 This decision is-very difficult to accept.

The defendant claimed that it was physically impossible to

commit rape upon his patients during a pelvic examination. The

testimony of the other victims-rebutted that claim squarely.

'While section 1101(b) does not contain an enumerated exception

authorizing admission of uncharged misconduct to rebut a claim

'of physical impossibility, the evidence was-certainly relevant

under any view of the-uncharged misconduct rule.
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California law ,on uncharged sexual misconduct is too

confused to generalize. California may still recognize a

"lustful intent" exception to the character evidence rule in

criminal sexual assault cases. On the other hand, it may limit

evidence of uncharged sexual misconduct to those few cases

where ~identity of the accused or intentare real issues. In

'1982, the voters passed Proposition-8, an initiative that

abolished nearly all limitations on-evidence in criminal

prosecutions. Section 28(d) was an attempt to deprive the

appellate-courts of supervision over admission or exclusion of

evidence in criminal prosecutions.4 6 It isextremely

difficult to assess the impact-of Proposition-.8 on admission of

'uncharged sexual misconduct. -If Proposition 8 is rigorously

.applied to"the-character evidence rule;,the character evidence

rule embodied-in section 11101 of the Evidence Code no longer

applies to any criminal prosecution.-So far, the California

courts have not followed Proposition 8's literal command to

permit proof of the defendant's predisposition to commit

evil.417

VI.. CONCLUSION.

The jury usually g-ets to review the criminal history of

sex offenders, despite the character evidence rule that bans

convicting any U.S. citizen on..his or her predisposition to

commit crimes. There are two popular rationales that permit
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the courts to ignore the character evidence rule: the lustful

disposition rule and the Molineux rule.

* ^The Molineux rule, codified by Uniform Rule 4*04(b),

permits introduction of criminal history when some straw man

issue-can be interposed to make criminal history evidence

relevant to something other than character or predisposition to

do evil. All U.S. jurisdictions recognize one version or

another' of this rule. 418 The Molineux rule permits the jury

to consider uncharged sexual misconduct when it proves both the

defendant's bad moral character and some other issue, such as

criminal intent, plan or identity of the accused.- The

palliative offered is a limiting instruction telling the jury

not' to consider the defendant's criminal history on the issue

:of guilt or"innocence,', "but .only -to-prove the 'intermediate

issue.

Twenty nine states follow- some version of the lustful

disposition rule.. Four states have done away with their

version of the lustful disposition rule in the-past four

years.419 West Virginia dumped its lustful disposition rule

in 1987, but returned to it in 1990.420 Rhode Island

considered rejecting the lustful disposition rule, but decided

not-to do so.421 The lustful disposition rule permits proof

of a sex offender's criminal history-to show his or her

predisposition to commit sex crimes. No intermediate issue

must be at stake when prior sexual misconduct is offered under
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-the lustful disposition rule. The rule simply permits proof

of bad character in sex crimes.

The character evidence rule was made-by judges to explain

why the defendant's criminal history could-not be used to prove

the defendant's guilt. The Molineux and lustful disposition

exceptions to the rule permit proof of character or

predisposition to act in predictable ways to prove the

defendant's guilt in sex-'cases. The exceptions have swallowed

the exclusionary rule. In truth, character evidence is

inadmissible in sex crime prosecutions only when the court

finds that-such evidence is unreliable.

Unreliability means that the court finds that the

probative value of the uncharged misconduct evidence is

exceededa-by prejudice-to the defendant, confusion of the issues

and waste of time in collateral matters. When uncharged sexual

misconduct is dissimilar to the-crime charged in the

indictment, or committed at a time judged to be too remote to

show the defendant's propensity to commit sex crimes, or the

quantum of proof of uncharged misconduct fails to meet the

-threshold level set by the court, it is excluded.

However, the same analysis will hold true if applied to

other criminal prosecutions in which uncharged misconduct

evidence is frequently offered and admitted, such as drug or

conspiracy cases. There is nothing particularly unique about

sex offenses that requires a special rule just for sex crime-
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prosecutions that lets in uncharged criminal conduct more

leniently than in drug sales or possession-of stolen property

prosecputionS. Prior uncharged misconduct evidence, based on

recidivism,, is relevant in those prosecutions as well.

What makes sex crimes unique is the public reaction to sex

offenses. The public is morally outraged by sex offenses,

particularly those that involve small children or others unable

to protect themselves- from harm. '-If Oscar, Wilde had been

accused of writing rubber checks, there would have been no

criminal libel prosecution and Wilde would not have been cross

examined about his prior criminal behavior.

In short, the courts bow to public pressure to convict sex

offenders and try to make.it.easier for the victimof a sex

crime1,,to secure retribution than~ the victim of a crime against

property.. This is done by relaxing the evidentiary safeguards

that were supposed ,to protect U.S. citizens from Star Chamber

justice.

The Sixth and Fourteenth Amendments do not require

accusative criminal-justice. The Sixth Amendment mandates

the defendant's rights to receive due notice of the charges

made against him, to legal counsel, to confrontation by the

accuser, and to compulsory process. -The Fourteenth Amendment

incorporates these specific rights, and also guarantees the

defendant a fundamentally fair trial that requiresthe state to

prove guilt beyond areasonable doubt.
422 Indiana gave up
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,,,,the lustful disposition rule because it did not provide for due

notice to be given to the defendant. It ,could have kept the

rule by order~ingthe prosecution to give notice of intent to

use uncharged misconduct evidence., TheUnitedStates,

Minnesota and a-few other stateshave faced the notice issue by

requiring notice of intent to use specific instances of

unchargedmisconduct.423 This satisfies the notice clause

iS of the<S.ixth Amendment by putting,'the defendant on guard that

'uncharged misconduct will come up, and allows the defendant to

prepare a rebuttal case.

More than,-forty years ago, Justice Jackson characterized

---the character evidence rule as absurd in Michelson v. United

States.,424 The foregoinganalysis shows ..that the,-rule is

si till absurd, ''especially .las it works out-in sex crime

Prosecutions. The lustful disposition rule, which.acknowledges

.the probative value of- criminal history, and would admit such

history in sex crimeprosecutions, is more rational, than the

Molineux rule. Nothing but' inertiaand fear of inquisitorial

proof stands in theway of a reversal of the character evidence

rule inl criminal prosecutions. Since the courts generally

permit admission of :uncharged misconduct, particularly in high,,

profile prosecutions such as sex offender cases, the. rule

should be that the defendant's-propensity to commit crimes of

,the type charged in the indictment may.be proved by specific

,,,-instances of uncharged misconduct or opinion evidence showing
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the defendant's propensity to commit crimes of that type.

Propensity evidence would be excluded if proof submitted is

more prejudicial to the defendantthan probative on the issue

of predisposition.

Ifithe courts cannot bring themselves to reverse the

character' evidence rule entirely, then the courts can do so in

sex offender cases by adopting a modified lustful disposition

. ...rule. VtThe 'courts would permit admission of uncharged

misconductevidence to prove habitual criminal sexual activity.

Arizona hastaken this course. The Treadaway rule that permits

proof of uncharged sexual misconduct to serve as basis for an

expert opinion on the defendant's habitual sexual ,behavior

patterns'is an honest rule of'law fashioned forsex crime

prosecutions. ,'It does change the'dynamics of the criminal

ri prosecution. The defendant's sexual behavior in general is on

trial. ;The jury,'aided by an expert, will-use evidence of the

defendant's sexual behavior in general to convict or acquit the

defendant. -Arizona has given the victims of' sex crimes an

equal opportunity to obtain redress for the wrong done to them.

It has recognized the needs of victims for Justification and

revenge as well-as the need for effective punishment for sexual

offenders.

The second approach is adopt court rules similar to

-Reproposed Rules 413 through 415 that establish a specialized

character evidence rule for sex crime prosecutions without the
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requirement that uncharged sexual misconduct evidence be the

basis for an expert opinion.

However, conservative courts would be extremely

uncomfortable with either of these solutions because they turn

a sex crime prosecution into an inquisition. Like the Delaware

Supreme Court, conservative courts will reject open acceptance

of inquisitorial justice in sex offender cases. They will

' continue to try to'limit admissibility-of similar uncharged

sexual misconduct to one or more of the intermediate objects of

proof noted in Molineux. In Getz, the Delaware Supreme Court

tried to restrict such evidence to the minimum absolutely

*, necessary to support a criminal prosecution. The issue of

habitual criminal conduct evidence offered under Rule 406 was

neither ibriefed nor-argued and was-not raised at trial.

However, the Getz decision continues to permit proof of

uncharged sexual misconduct. Delaware's courts can be comforted

I? +' 'by the formalistic instruction that tells the jury not to

consider uncharged misconduct evidence on the issue of guilt or

innocence. Perhaps the jury will understand the instruction

and follow it, and apply the uncharged misconduct only to the

allowable intermediate issue. -Perhaps the jury will get the

instruction wrong and convict the defendant based on

predisposition, but the jury cannot be impeached for such

misconduct.
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1. The writer is indebted to the thorough review of this

manuscript by Prof. Edward J. Imwinkelried, University

of California at Davis School of Law, for his

thoughtful suggestions that improved the quality of

this article.

2. 5 VAN WINKLE, SIXTY FAMOUS CASES 69-70 (1956).

3. Id. at 70-73. Alfred Douglas had received a letter

from Wilde which fell into the hands of blackmailers

who extorted money from Wilde. The letter read as

follows:

My own boy,

Your sonnet is quite lovely, and it is a marvel that

those red rose leaf lips of yours should have been

made no less for music or song than for madness of

kisses. Your slim gilt soul walks between passion and

poetry. I know Hyacinthus, whom Appollo loved so

madly, was you in Greek days. Why are you alone in

London, and when do you go to Salisbury? Do go there
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to cool your hands in the gray twilight of Gothic

things, and come home whenever you like. It is a

lovely place and only lacks you, but go to Salisbury

first.

Always with undying love,

yours

Oscar

Here is an example of Sir Edward Carson's cross

examination technique. Carson eventually got around

to Wilde's letter to Douglas.

Q. Have you ever loved a young man madly?

A. No, not madly. I prefer love that is a higher

form.

Q. Let us keep down to the level we are at now.

A. I have never adored anybody except myself.

* * * * *

Q. I suggest there is nothing very wonderful in this

"red rose leaf lips" of yours?

A. A great deal depends on the way it is read. You

read it [the letter] very badly.

Q. Your "slim gilt soul walks between passion and

poetry." So that is a beautiful phrase?

A. Not as you read it, Mr. Carson.

Q. I don't profess to be an artist. And when I hear

you give evidence, I am glad I am not.

107



LUST92-l.DOC

, . ~~* * * * *.

- Q. Did you ever kiss him [an alleged lover]?

'A. Oh, no. He was a peculiarly ugly boy.

4. Id. at 74^.

5. NASSAAR, INTO THE DEMON UNIVERSITY: A LITERARY

EXPLORATION OF OSCAR WILDE 147 (1974).

6. LaFave & Israel give nine basic goals of the American

criminal justice process:

(1) discovery of the truth;

(2) establishing an adversary system of adjudication;

(3) establishing an accusatorial system;

(4) minimizing erroneous convictions;

(5) minimizing the burdens of accusation and

litigation;

(6) providing lay participation;

(7) respecting the dignity of the individual;

(8) maintaining the appearance of fairness; and

(9) achieving equality in the application of the

process. LAFAVE & ISRAEL, CRIMINAL PROCEDURE S1.6

(2d ed. 1992).

According to LaFave & Israel, the accusative nature of

the Anglo-American criminal justice process is

reflected by allocation of the burden of proof to the

State, by assigning the State burden of proof beyond a

reasonable doubt, by adopting the presumption of
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innocence and the privilege against self-incrimination

as limitations on evidence. Id. §1.6 at 37-38. Their

position is supported by heavy precedent. See, e.g.,

Murphy v. Waterfront Comm'n. 378 U.S. 52 (1964).

7. See,. e.g., the remarks of Senator Verplanck in People

v. White, 24 Wend. 570, 574 (N.Y. 1840):

The rule and practice of our law in relation 
to

evidence of character rests on the deepest

principles of truth and justice. The protection

of the law is due alike to the righteous and

unrighteous. The sun of justice shines alike "for

the evil-and the good, the just and the unjust."

Crime must be proved, not presumed; on the

contrary, the most vicious is presumed innocent

until proved guilty. The admission of a contrary

'rule, even in any degree, would open a door not

only to direct oppression of those who are vicious

because they are ignorant and weak, but even to

the-operation of prejudices as to religion,

politics, character, profession, manners upon 
the

minds of honest and well-intentioned jurors. Id.

at 574. See also People v. Shea, 147 N.Y. 78, 41

N.E. 505, 511 (1895); LAFAVE & ISRAEL, S1.6 at 38.

8. . See, e.g., Michelson v. United States, 335 U.S. 469,

474-75 (1948). Wigmore restates the rule and the
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underlying rationale for the general exclusion of

evidence of the defendant's bad moralcharacter in a

criminal prosection:

The rule, then, firmly and universally established

in policyand tradition is that the prosecution

may not initially attack the defendant's

character.

r = . * * * .*, *

This policy of the Anglo-American law is more or

'less due to the inborn sporting instinct of Anglo-

' Normanism -- the instinct of giving the game fair

play even at the expense of efficiency of

,,procedure. This instinct asserts itself in other

departments of our trial law to much less

advantage. But as a pure question of policy, the

doctrine is and can be-supported as one better

4calculated than the opposite to lead to just

verdicts. Thedeep.tendency of human nature to

punish not because our victim is guilty this time

but because he is a bad man.and may as well be

condemned now that he is caught is a tendency that

-cannot fail to operate with any jury in or out of

,,court. . . 1 WIGMoRE ON EVIDENCE S57 at 1185

(Tillers rev. -1983).
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9. R. 404(a) Fed. R. Evid and R. 404(a) Unif. R. Evid.

state that evidence of an actor's character 
is

inadmissible to prove that the acted in 
conformity

therewith, subject to the exceptions set out in R.

404(a). Therefore, character evidence in criminal

prosecutions is'legally irrelevant to 
prove the

defendant acted in conformity therewith, 
unless, as

indicated by R. 404(a)(1), the defendant 
chooses to

prove that the defendant is a person of 
good character.

However, Wigmore correctly believed that 
character

'>_evidence was logically relevant to proof 
of guilt:

A defendant's character, then, as indicating the

! 'probability of his doing or not doing 
the act

charged. is essentially relevant. 
In point of

human nature in daily experience, this 
is not to

be doubted. The character or disposition 
-- i.e.,

fixed trait or sum of traits -- of the person we

deal with'is in daily life always more 
or less

considered by us in estimating 
the probability of

their future conduct. 31. WIGHORE' ON EVIDENCE §55

(Tillers rev. 1983).

10. The typical judicial attitude to character 
evidence can

be gleaned from Regina v. Rowton, 
Leigh & C. 520, 167

Eng.Rep. 1497,' 1506 (Cr.Cas.Res. 1865). Willes, J.

delivered'an opinion that summarized the 
view about
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: deducting specific behavior from general character

traits,:

[Character evidence} is not admissible upon the

part ~of the prosecution, because . . .. if the

prosecution were allowed to go into such evidence,

'we should have the whole life of the.prisoner

ripped up, and, as has been witnessed elsewhere,

-upon-a trial for~murder you night begin by shewing

that when a boy at school the prisoner had robbed

an orchard, and so on through the whole of his

'life;. and the result- would be that the man on his

* - trial might be overwhelmed by prejudice, instead

* .of being convicted on that affirmative evidence

'which the lawof this country requires. The

evidence is relevant to the issue, but is excluded

for reasons of policy and humanity;.because,

although by admitting if you might arrive at

justice in-one case out of a hundred, you would

.probably do injustice in the other ninety-nine.

*- This position may not represent the current English

. position typified by R. v. Boardman, [1975] A.C. 421.

* It has been challenged by commentators as well, who

zsupport admission of the defendant's similar criminal

misconduct in the prosecution's case in chief based on

logical relevance and judicious weighing of probative
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value vs. prejudice. .See, e.g., Allan, Similar Fact

Evidence and Disposition: Law, Discretion 
and

Admissib.1ility, 48 MoDERN L. REV. 253 (1985); Allan,

Admissibility of Evidence of Disposition 
Against the

Defendant, 99 LAw Q. .REV. 349 (1983).

ii'. Typical'ly, the courts believe that an accused 
who must

defend against uncharged misconduct is at 
a significant

procedural disadvantage, being unable to 
prepare

adequately to deal with collateral issues 
raised by

accusations made about'prior acts not described 
in the

indictment. The courts also believe that juries, in

particular, will be over-persuaded by-tales 
told of one

or more similar acts of misconduct, disregarding 
other

evidence that may exonerate the defendant. 
1 WIGMORE ON

EVIDENCE S57 at 1180-81.

12. See, e.g., Michelson, 335 U.S. 475.

13. This same point has been suggested by other 
authors.

See, e.g., Tillers' personal comments in 1 WIGMORE 
ON

EVIDENCE §54.1 at 1151-52. Tillers asserts that the

'character evidence rule is often-eviscerated 
in

practice by the principle of multiple 
admissibility

which permits prohibited character evidence 
to be

-admitted under one of the many exceptions 
to the ban

against character evidence.,
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1'i4'.''Getz V. State, -Del. Supr., 538 A.2d 726, 729 (1988).

See also record Vol. A at 15-21 for Deputy Attorney

General Ferris Wharton's representations to the court.

15. Id. See also Record Vol. B. at 57-58 (testimony of

Dr. Kuhn admitting State's Exhibit 8, the one page

office visit record. The visitation record contained

the following statement:

'Mother states child-sexually'abused by father

on multiple occassions (sic). Child herself

states that there have been multiple episodes

where father has molested her over last 1 year.

Says about 3 weeks ago father penetrated her

vagina causing great pain - Denies any incident

in last 3 weeks. Child protective services

notif ied.

16. Id. Unfortunately, Ms. Getz' testimony'on direct

examination was unclear. She'experienced a great deal

of difficulty in getting out the-facts of the last

episode.-On cross examination, she stated that her

father had had sexual relations with her several times.

See record Vol. B. at 19-24. Her step mother testified

that the victim told her immediately after the incident

'that her father had'had sex relations with her or

molested her twice before the incident-which led to

Getz' arrest. 'Record Vol. B. at 36-39.

17. Id. at 538 A.2d 728.--'
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18. Id. at 538 A.2d 731-32. 'Justice Walsh, speaking for a

unanimous court, noted that the State could not use the

evidence in its case in chiefsolely to, impeach a

witness whohad not testified,. Thecourt also noted in

dicta that the use of these uncharged acts of

misconduct on impeachmentof Getz would extend no

further than to cross examine any defense character

witnesses on the,'basis for the-opinion or reputational

evidence.

19.,, The Attorney General did not cite Dept. of Public

Prosecution v. Boardman [1975] App. Cas. 421, or other

English cases or commentators that favor a liberalized

application of the character evidence rule in criminal

I prosecutions as.,"similar acts" evidence to discount any

claim that the victim made a false accusation. See,

e.g., Allan, Admissibility of Evidence of Disposition

Against the Defendant, 99 LAw Q. REv. 349 (1983)

discussing Regina v. Lewis, [1982] 76 Crim. App. 33, a

case in which the defendant was accusedof assaulting

'10 year oldtwin girls, thedaughter of his live-in

"girl friend. Lewis claimed that his touching actions

were innocent., The trial court admitted evidence that

he had subscribed to pedophiliac magazines, and that

Lewis had admitted to the police that he was a

pedophile. The Court of Appeals affirmed his
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l '''I conviction 6on the strength of Dept,.,,of Public

Prosecution v. Boardman.

20. Getz, 538 A.2d 730-31.

21. Id . at 538.A.2d 732.

22. Id. at 538 A.2d 733-34.-

'23. Id. at 538.A,2d 734-35. Justice Walsh's highly

articulate opinion set outthe following specific

' guidelines for future situations when uncharged

misconduct evidence is presented by the State:

-(1)' The-evidence of other crimesmust be material to

an issue or ultimate factin dispute in he case.

-4(2) The evidence of other crimes must be introduced

; -f or a purpose;,sanctioned by Rule 404(b) or any other

" 'purpose not-- inconsistent with the prohibition on use of

character evidence.

'-(3) The other crimes must -be proved by plain, clear

and- conclusive evidence.

,(4) The 'other crime- must ;notbe, too remote in time

from the offense chargedinthe-indictment.

'(5-) The court must weigh the probativevalue of the

, evidence of other crimes against any unfairly

I > 4ktprejudicia1-effect under Rule 403.-

. ,.(6) The jury must receive a cautionary instruction

-which states that any evidence, ofsimilar offenses

received at trial is not to be used-to prove the
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defendant is a bad person and therefore committed the

crime charged, but only to for one of the limited

purposes enumerated in Rule 404(b).

The court did not mandate the prosecution provide

prior written notice of intent to use uncharged

misconduct to the defendant because the defendant did

not raise any issue about notice.

24.' See, e.g., Dept./of Public Prosecution v. Boardman,

[1975) App. Cas. 421, where a headmaster was indicted

for 1 count of attempted buggery and 2 counts of

incitement to buggery occurring at different times with

different young men aged 16 to 18, who were pupils at

his school. In two cases, the defendant,.incited the

younger male to take- the lead and to be the'aggressor.

The trial court allowed the-Crown to join all three

counts and to prove the victim's stories of the first

and second offenses to "corroborate" each other's

accounts. The third count described sexual activity

that'was characteristically different from those in

'Counts I and II. Although the reasoning of the'Law

Lords is somewhat complex, the best interpretation of

Boardman is that the case authorized admission of

-similar sexual misconduct to prove that the allegations

laid against the headmaster by one pupil were not a

matter'of coincidence'or fabrication, since the
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defendant claimed that two of the victims made false

allegations against him in order to get even for

'; refusing to grant them special favors.> For

interpretations of Boardman, see Allan, Similar Fact

.i Evidence and.Disposition: Law, Discretion and

Admissibility, 48 MOD. L. REV. 253 (1985); Cross, Fourth

Time Lucky-Similar Fact Evidence in the House of Lords,

1975 CRIM. L. REv. 62.

25. See, e.g.,'Baxter v. State, 522 N.E.2d 362 (Ind. 1988);

Grey v. State, 273 md. 439, 404 N.E.2d-1348 (1980)

(prior child molesting incident with other children

admissible to show depraved sexual instinct in

prosecution for rape of 8 year old); Miller v. State,

256 d '296,;268-N.E.2d 299 (1971) (other oral sodomy

on same victim admitted to show depraved sexual

,instinct).

26.' Millerv. -State, 256 Ind. -296,;1268 N.E.2d--299 (1971)

(other oral sodomy on same victim''admissible to show

depraved -sexual instinct); 'State v. Robbins, 221 Ind.

- 125, 96 N.E.2d 691,694-96 (1943) (anal sodomy on boys

and girls: similar acts on''other -children'admissible to

show "indecent familiarity" between defendant and girls

& boys).'

27."; See,.e.g.', Penley v. State, 506 N.E.2d 804, 809-10

(Ind. 1987) (rape: two later'incidents with same victim
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admitted to show plan, design, modus operandi,

incidents with other victims inadmissible); Watkins v.

State, 460 N.E.2d 514 (Ind. 1984) (attempted rape;

other rape evidence admitted to show modus operandi);

Whitely v. State, 439 N.E.2d 715 (Ind. App. 1974)

(attempted rape: other attempts admitted to show a

common scheme or design).

28. See, e.g., Watkins v. State, 460 N.E.2d 514 (Ind.

1984); Whitely v. State, 439 N.E.2d 715 (Ind. App.

1974).

29. See, e.g., Kuchel v. State, 501 N.E.2d 1032 (Ind.

1986); Clifford v. State, 474 N.E.2d 963 (Ind. 1985)

(aiso plan-or'design);, Loman v.. 'State, 265 Ind. '255,

354 N.E.2d 205'(1976); Pieper v. State, 262 Ind. 580,

321 N.E.2d 196 (1975). Indiana also allows admission

of later rapes of the same victim by the defendant to

prove plan or scheme. Willis v. State, 268 Ind. 269,

374 N.E.2d 520 (1978-) as well as later acts of sodomy

on the same victim.

30. See, e.g., Clifford, 474 N.^E.2d 963; QOldham v. State,

467 N.E.2d 419 (Ind.-App. 1984).

31. See, e.g., Woods v. State, 250 Ind. 132, 235 N.E.2d 479

(1968); Merry v. State, 166 Ind. App. 199,-335 N.E.2d

249 (-1975).-
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3'2. See, e.g., 5.Baggett v. State, 514 N.E.2d 1244 (Ind.

1987); Maynard v. State, 513 N.E.2d 641 (Ind. 1987);

Lehiy v. State', 509 N.E.2d 1116 (Ind. 1987-); Harp v.

State, 518 N.E.2d 497 (Ind. App. 1988) ..

33. 273 Ind. 439., 404 N.E.2d 1348 (1980). The defendant was

charged with raping his 8 year old daughter. The de-

fendant's statement to the police confessing prior

child molesting incidents with another child, and an

indecent exposure episode several years prior to the

date of the rape in the indictment were held admissible

to show the defendant's "depraved sexual instinct".

34., Harp v. State, 518 N.E.2d 497 (Ind. App. 1988) ( three

prior child molesting incidents ten to twenty years

'rbefore trial admitted to show depraved sexual

instinct).

35. See, e.g., the dissenting opinion of DeBruler, J. , in

Kerlin v. State, 255 Ind. 420, 427, 265 N.E.2d 22, 26

(1970). Justice DeBruler severely criticized admission

of two prior seven and eight year old instances of

homosexual sodomy with adult males allegedly committed

by-the defendant in a sodomy prosecution for committing

a similar act-with a flifteen-yearoldboy. He argued

that,.the earlier'sodomies were admitted simply to show

that the defendant had a predisposition to commit

,sodomy. He noted the earlier sodomies lacked any
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probative value on the defendant's propensity to commit

sodomy with a child.

36. 509 N.E.2d 1116 (Ind. 1987).

37. 510 N.E.2d 163 (Ind. 1987)3.

38. See, e.g., Reichard, 510 N.E.2d 165; Lehiy, 509 N.E.2d

166. When lack of consent is the only issue, such

evidence is inadmissible. Brown v. State, 459 N.E.2d

'376'(Ind.' 1984).-

39. Lannan v. State, 600 N.E.2d 1334, 1340-41 (Ind. 1992).

40. Id. at 600 N.E.2d 1341.

41. Id. The details of the 1988 incident are not related

in the opinion. The court also remarked somewhat

confusingly that had the State charged the defendant

width the 1988 fondling incident,' evidence of that issue

could have been admitted at trial, ignoring any issues

'of prejudicial joinder that might have been raised.

42. Id.

3. Lannan'v. State, 590 N.E.2d 668 (1992).

4. State v. Lannan, 600 N.E.2d 1334 (Ind. 1992).

- 45. Id. @'at 600'N.E.2d 1335.

'46. Id. at 600 N.E.2d 1336. The court, however, judicially

noticed Discovering and Dealing with Deviant Sex,

PSYCHOLOGY TODAY, 8, 10 (April 1985), written by a

''psychiatrist who stated that sex criminals'commit

'hundreds of 'similar uncharged sexual misconduct
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incidents. The court disbelieved the Indiana Trial

'Lawyers sociological data that showed a low recidivism

rate among sex offenders,, defined ,as, re-arrest and

conviction for a sex crime. Apparently,,neither the

,.State, the-defendant nor the amici brought Dept. of

-Public Prosecution v. Boardman,- [1975] App. Cas. 421,

or any commentary on Boardianto the court's attention.

Specifically,, V.E. 's recitation of ,theearlier fondling

episode corroborated her later story that Lannan forced

her to have sexualrelations with him.

47. Id. at,600 N.E.2d 1335-36.

48. Id. at 600,N.E.2d 1335..

49., Id. at 600 N.E.2d.1336-37, particularly ,n.,6. The

ourt, apparently was,,not invited to review the growing

critical literature on the logical relevance of so-

.called character evidence., One of the best critical

discussions of, the predictability of human behavior

based on knowledge of the character structure of an

actor may be found in Davies, Evidence of Character to

,,Prove Conduct: A Reassessment -of '--Relevancy, 27 CRIM. L.

-,BULL. -.504,, 511-19 (1991). Ms. Davies reviewed most of

the, contemporary psychological literature on character

--structure., She concluded that opinion evidence and

-,specific instances of conduct .should, be admitted to

establishthe defendant's character,,in the
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prosecution's case in chief, from which the trier of

fact would be able to reason that the defendant acted

in conformity with'his or herpredisposition at the

time the crime charged-in the indictment was allegedly

committed. Ms. Davies recommended that such evidence

be admissible unless the probative value of character

evidence presented in this fashion-was substantially

outweighed by prejudice to the-defendant. Id. at 533-

36.

50. Id. at 600 N.E.2d' . The court recited the history of

the notorious Robbins case. In State v. Robbins, 221

Ind. 125, 96 N.E.2d 691 (1943) Judge Robbins of the

Knox County Circuit Court was-accused of molesting a

twelve year old 'female in chambers in the late 1930's.

-The'prosecutor offered evidence'that the judge molested

several other male and female children in order to show

-his depraved sexual-instinct. The trial judge refused

to admit the other incidents of child molesting.

Although the trial court threw-out Judge Robbins'

conviction on other grounds, the state appealed the

issue of- admission of the other uncharged acts of child

molestation. -The Supreme Court believed that most of

'Indiana's -law on similar misconduct in sex crime cases

_:-originated withRobbins.- The court said that in

Robbins' time, the public would find accusations of

123



LUST92-l.DOC

childldmolestation lodged against a', pillar of the

_,? ,,_,community unbelievable without bolstering the victim's

credibility by stories of other, similar incidents.

However, the courtsaid.:-

"[s~adly it is our belief that.fifty years ,later

we live in a, world where accusations, of child

molest(sic) no' longer appear improbable as a rule.

This.decaying state, of -affairs. in society

ironically undercuts the justification for the

depraved sexual instinct exception at, a time when

theneed to prosecute is greater. Lannan, 600

vasN.E.2d..1337.''''"'

,51. .,.The,,,court apparently ,,had not been invited to review

" such s',articles -as Allan,, Similar Fact-Evidence and

Disposition: Law, Discretion and-Admissibility, 48 Mod.

L. Rev. 253.(1985), which might suggest that the State

-had a non-character rationale for admitting Lannan's

* prior sexual intercourse with V.E., his attempts to

seduce T.W. and.the-prior 1988 episode. The other

sexual misconduct episodes would be admissible to show

that the complaintslodged against Lannan by V.E. were

not fabrications or coincidences because of the

,objectiveimprobabilityof so many similar, false

accusations against the same accused. This course of

action, in exceptional cases, has been recommended by
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Prof. Imwinkelreid. Imwinkelreid, Some Comments About

Mr.. David Karp's Remarks on Propensity Evidence 3, 1993

AAL$ Evidence Section Annual Meeting, Jan. 9, 1993.

52. Id. at 600-N.E.2d 1338-39.

53. Id. at, 600 N.E.2d 1339.

54. Id. at 600 N.E.2d 1340,1341. The court referred to

admission of other similar, uncharged misconduct

committed in the course of committing the crime charged

as the "res gestae" exception'to the character evidence

rule. Imwinkelreid refers to this rule, which permits

admission of evidence showing the defendant committed

an uncharged crime simultaneously with the crime

ucharged in the indictment as the "res gestae" doctrine.

't He 2also applies the same doctrine to admission of

criminal activity committed in the course of or as part

tof thepreparation for or escape from the crime charged

in the-indictment. IMWINKELREID, UNCHARGED MISCONDUCT

SS6:21-6:23 (1984). Some modern commentators prefer

to call this the "interwoven'crime" theory of

"admissibility, and do not consider it'an exception to

the general exclusionary rule. See Reed, Admission of

Other Criminal Acts Evidence After Adoption of the

Federal Rules of Evidence, 53 U.' CIN. IL. REv. (1984).

55. Lannan, 600 N.E.2d 1340.
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56'. Id. at' 600`'N.E.2d 1340-41. The court agreed that

admission of the 1988 fondling episode in an ordinary

case might have had a major.-impact-on the,,jury, but the

'court noted that another witness had testified that

Lannan told-the witness inMay, 1990, that Lannan was

going to V.E.'s house to 'If* ** them again", meaning

V.E. and T.W.

57. See; e.g.,'State v. Bernier,-491 A.2d 1000,1004 (R.I.

1985); State v. Jalette, 119 R.I. 614, 627, 382 A.2d

526,.533 (1978).

'58. State v. Tobin, 602 A.2d 528, 529-30. (R.I-. 1992). One

<¢ -'of the incidents., the Christmas 1985, "horseplay",

resulted in a "notrue bill"-f inding by the indicting

e: '' grand jury. The trial justice did not tell the jury

that the grand jury had failed to indict on this act.

The Supreme Court held that the trial justice withheld

*.. -,relevant information, and reversed Tobin's conviction

for nondisclosure. Id. at 602 A.2d 533.

, 59.., Id'., at 602 A.2d 531. The court cites --INwINKELREID S4.18

in support of this view. Imwinkelreid warned readers

that states that have adopted theUniform Rules of

.Evidence often have older case law admitting uncharged

-.:-sexual misconduct in sex offender cases that has not

been overruled. He also quoted Slough's seminal
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Relevancy Unraveled-, 6,,KAN. L. REv. 38, 5,1 (1957) in

support of-the existence'of a "special exception for

-,ev~idence of ,the defendant's disposition-,to commit

Asexual offenses." However, Prof. Imwinkelreid actually

supports the contrary, view that adoption of Rule 404

abolished prior exceptions for lustful disposition in

those jurisdictions that had prior case law supporting

the exception.

60. Id. at 602.A.2d 532. In Jalette, the court had

discussed the danger that indiscriminate use of

uncharged sexual misconduct evidence in sex offender

cases might be a substantial risk to a constitutionally

-fair trial. .It~lagain reiterated its view that

uncharged-misconductt evidence should be used sparingly,

when-reasonably necessary, never when the evidence is

,purely cumulative, and accompanied by a proper

cautionary instruction to the jury describing how the

jury should take the evidence. Jalette, '119 R.I. 627,

382 A.2d 533. The Rhode Island Supreme Court was also

,-not presented with Dept. of Public Prosecutions v.

Boardman or any English commentary on admission of

uncharged misconduct evidence. If it had, it would

have been able to solidify its opinion by using the

Boardman standard for corroboration applicable to the

.-,.way in which Tobin stalked "Jill" over a nine year
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period.

Pedophilia is described in AMERICAN PSYCHIATRIC Ass'N, ED.,

DIAGNOSTIC AND STATISTICAL MANUAL 279. (3rd ed. 1992)

(hkereafter "DSM IIIR"') under paraphilia. ,Paraphilia is

a sexual disorder characterized by sexual-arousal in

the sufferer involving (1) non-human objects,-(2) the

suffering or humiliation of oneself or one's partner

(not merely simulated); or (3) children or other

nonconsenting persons. Pedophilia (sexual arousal by

children) is a paraphiliac disorder. The essential

-feature ofthe disorder is recurrent, frequent intense

-sexual urges and sexually arousing fantasies of at

-least six months' duration involving sexual activity

with a' prepubescent-child. Id. Sat. 284. The American

Psychiatric Association set a diagnostic, limitation on

pedophilia requiring that the victim be 13 or younger,

and the sufferer be at least 16, and-at least 5 years

older than the victim. Id. at.285.

There are two bills pending before the U.S. Congress

that callfor amending the-Federal-Rules of Evidence to

include specific provisions for admitting prior

uncharged sexual misconduct insex offender cases.

which read-asfollows:

Rule 413. Evidence ofSimilar Crimes in Sexual Assault

Cases. (a) In a criminal case in which the defendant
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is accused of an offense of sexual assault, evidence of

the defendant's commission of another offense or

offenses of sexual,.assault is admissible, and may be

considered for its bearing on any matter to which it is

relevant.

(b) In a case in which the government intends to offer

evidence under this Rule, the attorney for the

government shall disclose the evidence to the

defendant, including statements of witnesses or a

summary of the substance of any testimony that is

-expected to be offered, at least fifteen days before

the schedule date of trial or at such later time as the

court may allow for good cause.

(c) This Rule shall not be construed to limit the

admission or consideration of evidence under any other

rule.

(d) for purposes of this Rule and Rule 415, "offense of

sexual assault" means a crime under Federal law or the

law of a State (as defined in section 513 of title 18,

United States Code) that involved --

(1) any conduct proscribed by Chapter 109A of

title 18, United States Code;

(2) contact, without consent, between any part of

the' defendant's body-or an object and the genitals

or-anus of another person;
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(3) contact, without consent, between the

genitals or anus of the defendant and any part of

,,--,,,"-.another ,person'.s body;

(4) deriving sexual pleasure or-gratification from

the infliction of death, bodily injury, or

9, physical pain on another person; or

-(5) an attempt or conspiracy to engage in conduct

,A -described Ain paragraphs (1) - (4A).-

Rule 414. Evidence of'Similar Crimesin Child

Molestation Cases. (a) In a criminal case in which the

defendant is accused of an offense of-child

-molestation, evidence of the defendant's commission of

,another offense or offenses of sexual assault is

admissible, and may be considered for. itsbearing on

any matter to which it is relevant.

(b) In acase in which the government intends to offer

evidence under this Rule, the attorney for the

government shall disclose the evidence to the

defendant, including statements of witnesses or a

summary of the-substance of-any testimony that is

expected to be offered,..at least fifteen days before

the schedule date of trial or at such later time as the

court may allow for good cause.

(c) This-Rule shall not be construed to limit the

admission or considerationof evidence under any other
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rule.

(d) for purposes of this Rule and Rule 415, "child"

means a person below theage of fourteen, and "offense

of child mole-station" means a crime under Federal law

-or the law of a State (as defined inisection 513 of

title 18, United States Code) that involved --

(1) any conduct proscribed by chapter 109A of

title 18, United`.States Code that was committed in

relation to a child;

(2).- any conduct proscribed by chapter 110 of

title 18,.-United States Code;

(3) contact between any part of the defendant's

'body or an object-and the genitals or anus of a

child;

(4)..contact between the genitals or-anus of the

defendant and any part of the body of a child;

-(5) deriving sexual pleasure or gratification from

the infliction of death, bodily injury, or

physical pain on a child; or

,(6)an attempt or conspiracy to engage in conduct

described in paragraphs (1) - (5).

Rule 415.. Evidence of Similar Acts-in Civil Cases

Concerning Sexual Assault or Child Molesting.

(a) In a civil case in which a claim for damages or

other relief is predicated on a party's alleged
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commission of conduct constitutingan offense of sexual

assault or child molestation, evidence of that party's

commission of, another offense,,oroffenses,,of sexual

assault or child molestation is admissible and may be

considered as provided in Rule 413 and Rule 414 of

these Rules.

(b) A party who intends to offer evidence under this

'.Rule shall disclose the evidence to/the party against

whom it willbe offered, including statements of

witnesses or a summary of the substance of any

testimony that is expected to be offered, at least

fifteen days before the scheduled date of trial or at

. suchlater time as the court may.allow for good cause.

(c)- This Rule, shall ,not be,.construed to limit the

"''--admission or consideration of evidence under any other

rule. §121, S. 3271, 102d Cong. 2d sess., 138 CONG.-

REc. 15159 (1992) (introduced Sept. 25,, 1992 by Sen.

Dole with multiple co-sponsors).

Identical or substantially similar versions of these

rules-also appeared in H.,R. 5960, 102d Cong. 2d sess., §121,

138 CoNG. REc.,8647, (1992) (introduced by Rep. Molinari with

.,,multiple sponsors);-H.R. -521-8,1 102d Cong.. 2d Sess., S711,

138 CONG. REc. 3643 (1992); H.R. 3463, 102d Cong. 1st sess.,

. 137,,CONG. REc. 137 (1991); H.R. 1400, 102d Cong. 1st sess.,

§801, 137 CONG.-REC. 1669 (1991);, H.R. 1149, 102d Cong. 2d
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sess., §231, 137 CONG. REC. 1279 (1991); S. 1335, 102d Cong.

1st sess., §301, 137 CONG. REc. 8310 (1991); S. 1151, 102d

Cong.-1st sess., S801, 137 Cong. Rec.. 6654 (1991); S. 635,

102d Cong.-1st sess., S801, 137 Cong. Rec. 3192'(1991); and

S. 472,, 102d Cong. 1st sess., S231, 137 Cong. Rec. 2189

(1991).

63., These policy considerations have been laid out in

'Report of the Attorney General on the Admission of

Criminal Histories at Trial, 22 MICH. J. L. REFORM 707,

723, 724-27.

-64. The panelists at the 1993 AALS Evidence section did not

acknowledge this in their prepared remarks.

-Imwinkelreid,-Some Comments About Mr.,David Karp's

j- "rRemarks-on Propensity' Evidence, KXarp, Evidence'of

Propensity :and-Probability in'Sex Offense Cases and

-Other Cases,-papers delivered before the Evidence

, Section, Ass'n of American Law Schools, Jan. 9, 1993.

65. Wigmore recognized this connection at the turn of the

century. See J. WIGMORE, THE PRINCIPLES OF JUDICIAL PROOF 178

-8'3 (1913). Modern commentators have tended to treat

the admission of uncharged misconduct'-evidence as a,

formalistic problem in discovering the right verbal

formula'which must be uttered to gain the objective:

admission of the uncharged misconduct. Wigmore was

concerned with the relevance of'recidivism to
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conviction. In his estimation, drawn before

sophisticated statistical studies of recidivism were
*available,prior criminal behavior was a strong

predictor of future or consequential criminal behavior.
As he developed his discussion of evidence proving a
trait of behavior, he pursued his insight into the
power of recidivism to lead to the just result:

conviction See'Id. at 188-89 (quoting H.L. Adam's
impression of habitual criminal behavior).

, This point has been made recently.by the person
responsible for drafting new proposed Federal Rules of
Evidence 413 to 15. Mr. Karp stated at the 1993 AALS

^Evidence ¢Section meeting that: .

When I make- my .'own assessment of evidentiary

rules, I start by asking myself what information a
reasonable person would want to have in deciding
,an important matter. If I conclude .,that a
reasonable person-would want to have information

that is excluded by existing evidentiary rules, I
then ask. whether there is a,-sufficient basis for
-denying-juries evidence that one would reasonably
desire to make an informed decision. Karp, supra
.-note 64 at 11.

* X , ~** * v* * s

Ordinary people do not commit outrages against
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others because they have relatively, 
little

inclination to do so, and because 
any inclination

in thatdirection is suppressed 
by moral

inhibitions andfear of the practical risks

associated with the commissionof crimes. 
A person

with a history of-rape or child molestation 
stands

on a different footing. His past conduct provides

evidence that he has the combination 
of aggressive

and sexual impulses that motivates the 
commission

of such crimes, that he lacks 
effective

inhibitions against acting on 
these impulses, and

that.the risks involved do not 
deter-him. A

charge of- rape or child-molestation 
has greater

plausibility againsta person with 
such a

background. Id. at 5.

66. -The- principle is a simple statistical 
statement,

,,Pursued in civil litigation in such 
cases as Halloran

v. Virginia Chemicals, Inc., 41 N.Y.2d 386, 393

N.Y.S.2d 341, 361 N.E.2d 991 (1977) and in criminal

cases,-exemplified by United States 
v. Woods, 484 F.2d

127 (4th Cir.), cert. denied, 415 U.S. 979 (1973). The

-fact to be proved is the commission 
of an act on the

date in question in the complaint 
or indictment. The

perpetrator has done the same or 
similar act before.

W, -', The more times ,the perpetrator 
repeats that act,'the
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, more likely-it is-that he repeated it on the date in
question, if-the conditions for its perpetration are

.i .much the same as before. The logical relevance of
-prior uncharged misconduct is based on this insight.
The more-frequently that a person has committed the

-same act,'the more likely it -is that under the same
, conditions,he or she repeats that act. The legal
question is just how many prior or subsequent similar
incidents are enough to prove the fact of commission in
the case at bar. The principle of recidivism lies
behind -most criminal investigation techniques. See Cox
& WADEj, THE CRIMINAL JUSTICE; NETWORK 231 (2d ed. 1989).

k -,.These authors cite DanielGlazer's 1964 recidivism
study'which predicted' a general 35% recidivism rate by
convicted, felons. GLAZER, THE EFFECTIVENESS OF A

PRISON AND PAROLE SYSTEM (1964). These results are
contradictedby common police perceptions, of a 50 to
60% general recidivism rate among known offenders, and

,by-,studies such as MILLER,-DINITZ & CONRAD, -CAREERS OF
THE VIOLENT ,(1982) which predicted-recidivism based on
-rearrestrates rather-than on conviction. -There is a
relatively,-high correlation between prior conviction

,,_>'.for a crime and laterrearrest for-the'same type of
,.-crime. ,.TheJ1581 FBI rap sheets examined by Miller,
'Dinitz-& Conrad-for Columbus, ,Ohio,1, violent criminals
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showed a 95% second- arrest rate for violent criminals.

According to these authors, 64.5% of all violent

criminals are rearrested -from two to five times for

various crimes after their first conviction. However,

the recidivism rate for purely violent crimes is

considerably less than for all crimes. Miller, Dinitz

& Conrad found about a 50% rearrest among those

convicted of violent crime for a second violent crime.

Thus, the chances are one in two that a violent

criminal will be rearrested for a second violent crime.

If similar recidivism rates are characteristic of the

various types. of ,sex offenders, then the fact of prior

conviction ora well established prior offense not

,resulting.>. in. arrest or conviction tendsVto prove that

the perpetrator has repeated the former criminal act

again. The literature and case law'on sex offenders is

hard to evaluate because the terms used to describe sex

offenses by the courts and by commentators do not make

logically watertight compartments. For purposes of this

paper, a "rapist" is anyone who engages in sexual

intercourse with anyone else against -the 'other person's

will. This category obviously includes some cases of

incest committed in violent fashion without the

victim's, consent..,..Involuntary 'sexual intercourse is

not limited to male- female genital intercourse, but
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includes involuntary anal and oral intercourse and all
forms of involuntary homosexual intercourse. A
"pedophile"-(child molester) isranyone who engages in
sexual-activity short-of intercourse with any person
under sixteen (those who cannot consent by law). which
covers such events as fondling, masturbating, exposure
and digital penetration. The category includes both
homosexual and heterosexual activities'short of
intercourse. The fact that the victim voluntarily took
part in the activity is irrelevant. "Incestuous

persons" are those who engage in voluntary sexual
intercourse with someone within the prohibited degree

- of consanguinity. Thus, a parent who fondles his
daughter israpedophi-e,,and a parent who has sexual
intercourse with his son is an incestuous person,
not a sodomist. A parent who has involuntary

intercourse with his child is a rapist. Hebrophiles or
"statutory rapists" are those who engage in voluntary
sexual intercourse with unrelated persons of the oppo-
site sex who cannot legally consent-to such activity.
A man who has sexual relations with his 15-year old
female first cousin is a statutory rapist in those
states where such persons may marry, and an incestuous
person everywhere else. A "sodomist" is any person who
-engages in voluntary anal or oral intercourse with a
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person who is of the same sex. Thus voluntary oral or

anal sexual relations with a person of the opposite 
sex

is not included in-this, category, although the act

could be statutory rape or incest under the right

conditions.

67. See text accompanying notes 68-121.

68. Groth & Burgess, Rape: A Sexual Deviation in SCACCO,

JRl, ED., MALE, RAPEA CASEBOOK OF SEXUAL AGGRESSION 230,234-

35, 237-38 (1982),; MCCAGHY, CRIME IN AMERICA 124, 125-28

(1930).

69. Id.-

70. Amir, Forcible Rape, 31 FED. PROBATION 51, 53 (March,

1967). Amir's profile'of Philadelphia rapists remains

, the' seminal-work on rape profile.

71. Id,. at 56-57.

72., Id. at 52.

73. Id. at 54, 57. < -

74. Id. at 54.,,,

75. Xd. at 55-56.

76. Id. at 53, 57.

77. Id. at 53, 55. '

78. Id. at 55.

79. MCCAGHY, CRIME IN AMERICA 124, 128-29 (1930).
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80. See, e.g., CAPRIO & BRENNER, SEXUAL BEHAVIOR - PSYCHO

LEGAL ASPECTS, 184-85 (1961) which restates the old

sexual psychopath theory. This type of thinking

surfaced in such decisions as State v. McDaniel,

80 Ariz. 381, 298 P.2d 798 (1956). Thedefendant was

accused of homosexual pedopfihilia and sodomy with a 14

year old boy. Other high schoolboys were allowed to

testify that the defendant had fondled them and had

inveigled them to commit fellatio on him. The court

approved admission of these other tales to show

McDaniel's plan or scheme of sexual satisfaction. It

then embarked on a side tour into social science:

There is still anotherrelevancy in the

evidence herein adduced. Certain crimes to day

are recognized as stemming from a specific

emotional propensity for sexual aberration., The

fact that in the near past one has given way to

unnatural proclivities has a direct bearing upon

the ultimate issue whether in the case being tried

he is guilty of a particular unnatural act of

passion. The importance of establishing this fact

far outweighs the prejudicial possibility that'the

jury might convict for general rather than

specific criminality. . . Id. at 80"Ariz. 385, 298

P.2d 802.
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81. McCAOHY, supra note 80, 24; Bard, Carter,

Cerce, Knight, Rosenberg & Schneider, A Descriptive

Study of Rapists and Child Molesters: Developmental,

Clin fical and Criminal Characteristics, 5 BEHAVIORAL

SCIENCE & THE LAW 203, 217-18 (1982). The Bard study

consisted of in depth interviews of sex offenders 
in

a Massachusetts sex offender rehabilitation program 
and

a' Dcontrol group of sex offenders'held in the Walpole

State Prison. Rapists in this study had a higher

incidence of violent behavioral problems were less

likely to be socially withdrawn and had fewer 
medical

complaints than pedophiles in the study population 
had.

While the rapists scored higher on measures 
of

'aggressiveness and'narcissism, child molesters 
were

significantly more likely to show psychotic symptoms

and passive sexuality.

82. McGAHY, supra note 80 at 124-25. See also Romero &

Williams, Recidivism Among Convicted Sex

Offenders: A Ten Year Follow Up Study, 49 FED.

PROBATION 58, 63-64 (1985); Amir, supra note 71 at '54.
v A A> P R OBJ A T . I O 5 8 6 n o te. s , - ,.

"According to Amir, 19% of his Philadelphia rapists had

a prior arrest record, 9% had been arrested 
for rape

before..Examining continuity from juvenile to adult

arrest records, Amir concluded that the,-highest

proportion in continuity was for offenses'against 
the
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person. ,Adults arrested for rape were ,less' like to be
first offenders than adults arrested for other types of

crime.,,

83'. The NewJersey study'was published.as TAPPAN, THE

HABITUAL OFFENDER (1950). Tappan also reported

extremely low recidivism ratesfor rapists and child

molesters in New York. He cited figures showing that

only'7% of convicted sex',offenders were rearrested for

a sex offense within 12 years of first detention. Id.
at 22-25. In 1958, Frisbie reported similar low

.',,,recidivism rates for sex offenders in California. See

Frisbie, The Treated Sex Offender, 21 FED.. PROBATION

, 18, 19-20 (1958). Until recently,, both studies

were considered.'authoritative and the commentators

considered rape, sodomy, incest and child-molesting to

be low recidivist crimes.

84. Romero & Williams, supra note 82 at.63.

85. Bard et al. supra note 81; Groth, Longo & McFadden,

-Undetected Recidivism Among-Rapists and Child Molesters

28CVCRIME & DELINQUENCY 450, 454," 457-58.-(1982). These

researchers interviewed convicted rapists-and child

molesters in-the North Florida ,Evaluation and

PTreatment Center, Gainesville, FL and the Somers, CT,

Correctional Institution. The -Florida sample consisted

of 90 offenders, 49-ofwhom had committed some form of
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sexual assault on an adult, and 41 of whom had

assaulted a child. The Connecticut sample of 47 was

composed of 34 rapists and 13 child molesters. 
Each

subject was asked the, following five questions:

1. , Howold were you at the time of your first 
sexual

assault or attempted assault, regardless if you were

caught for this or not?

2.' CHow many sexual.assaults have you been convicted

of, to date?

3. How many sexual assaults have you attempted 
or

.committed for which-you were never apprehended 
or

caught?

-4., How many sexual offenses (assaults or attempted

.assaults) have you been acquitted for,!-which in fact

you did do?

5. How many offenses (assaults or attempted assaults)

have you been found guilty of,-which in fact, 
you did

not do?

Reported-recidivism was checked-against actual 
FBI

,:recordstfor each subject. The reported FBI recidivism

4", . ,' rate for the 83 rapists amounted to 54 of'83 
(65%). The

reported recidivism rate-for child molesters 
was 20 of

--54 (37%)3.. Fifty one of 76 (67.1%) rapists reported one

-ormore unreported-incidents,-of recidivism. 
Twenty six'

of .52 ,<,(50%) ,(%,hchild .molesters reported one or more
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' unreported actslof child molesting. The rapists and

-child molesters in this study admitted to-an average of

five similar sexual assaults for whichthey were not

apprehended. If this study represents typical behavior

patterns for sex offenders, then.sex offenders have a

recidivism rate close to that of robbers, burglars,

thieves and drug offenders.

86. Romero & Williams;, supra note 82 at 62-.63.

87. Groth, Longo & McFadden, supra note 85 at 457.

88. Id.

89. There'are some authorities who consider that logical

relevance alone is sufficient to warrant admission of

..priorcriminal histories. See, e.g., ,.Admission of

Criminal Histories wat&Trial, 22-J. LAw REFORM 707, 725

(1989).

90. Record Vol. B at 129-32. Getz admitted on cross

examination that he had struck,'his second wife during

an altercation which led the State Police being

called to the Getz residence to break up the affray.

^. 'Getz' character witnesses were cross examined by Mr.

Wharton for Prosecution on whether,!or not.they were

>aware that Getz had-been arrested in.1979 for an

alleged assault on his first wife, Cathy, 'and again in

.. 1985 for an assault on his second wife Audie. See

record Vol. C at 70-71. However, Getz had never been
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charged with any other-violent crime, and had no

criminal convictions. Telephone conversation 
with

, Ferris W. Wharton, Deputy Attorney General 
for the

-;1,State of Delaware, August 4, 1989.

91. Groth & Gary, Heterosexuality, Homosexuality and

Pedophilia: Sexual Offenses Against Children 
and Adult

Sexual Orientation in-Scacco, Jr., ed., MALE RAPE A

CASEBOOK OF SEXUAL AGGRESSION 143, 145 (1982); Gigeroff,

Mohr & Turner, Sex Offenders on Probation: Heterosexual

Pedophiles, 32 FED. PROBATION 17 (1968).

92. -McCAGHY, supra note 80, Bard, Carter, Cerce, Knight,

- Rosenberg & Schneider, supra note 81.

93.'u Groth, Longo &McFadden, .supra note 85 at 
452, 454.

94.' 1'Idt.`E' See 'also Gigeroff,sMohr & Turner, 
Sex Offenders on

Probation: Heterosexual Pedophiles, 32 FED. PROBATION

17, 19 (1968).

95. Gigeroff, Mohr & Turner, supra note 94 at 18.

96. Id.

97. Id. The testimony regarding the alleged prior

incidents of molesting given by Audie Getz 
indicated

''that Getz may have ̀ fondled his daughter on the family

' 'room couch. Record Vol. B. at 39. Getz stated in his

lown testimony that he wrestled-with 
his children.

Record'Vol. B. at 108-Q110. '-Tobin's frequent genital 
-

fondling assaults on "Jill" were described 
by at least
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one witness as "horseplay".

98. Gigeroff, Mohr & Turner, supra note 94 at 18-19.

99. -Groth, Longo & McFadden, supra note85 at .452, 454.

100. Id.

101. The testimony most relevant to this pointiwas the

statement made by his daughter, Connie, to her step

mother shortly after the alleged incident. See Record

Vol. B at 35-39.

102. Lannan, 600 N.E.2d 1340-41.

103. Tobin, 602 A..2d 529-30.:.- l_

104. See infra statutes in note 278.

105. Tappan, supra note -83.

% 106. -See Kocen;& Bulkley,....Analysis of Criminal Child Sex

-,'r -,',- '. lOffense Statutes in- American Bar-Ass'n Nat'lLegal

Resource Ctr. for.Child.Advocacy & Protection, ed.,

CHILD SEXUAL ABUSE AND THE LAW -1-12 (1983) which explicitly

suggests that New Jersey's child sexual abuse statute

serve as a model for other jurisdictions after an

exhaustive review of sexual misconduct statutes in all

50 states.-_The writers favored special protection for

teen agers from- older-sex offenders,-a tiered.series of

ages for sexual contact and intercourse up to 18, and

-.its reasonable penalty structure.

-107. -Id. - -J ' ' ' ',> > ' 414
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108.'The literature on'child sexual abuse and incest is

massive. For representative examples, see Simpson,

Incest - Society's Last,. andStrongest Sexual Taboo,

MAGAZINE OF THE SAN FRANCISCO EXAMINER 10, (Oct. 4, 1981).

109. Groth, Longo &,'McFadden, supra note 85 at 454.

110. Groth, Longo &4McFadden, supra note 85 at 452, 454.

This class of offenders has been christened

"heIbrephiles" (lovers of teen agers).-See Baxter,

Marshall, Barbaree, Davidson & Malcolm, Deviant 
Sexual

Behavior - Differentiating Sex Offenders by Criminal

and Personal History, Psychometric Measures 
and Sexual

Response, 11 CRIMINAL JUSTICE & BEHAVIOR 477, 488 (1984).

111.'Groth, ,Longo &'McFadden, supra note 85 at 
452, -454.

112. Russell, The'Incidence and Prevalence of Intrafamihal

> and Extrafamilial Sexual Abuse of Female 
Children in

WALKER, ED., HANDBOOK ON SEXUAL ABUSE OF CHILDREN 19,

26-29 (1988).

113. Since his indictment, Delaware law has been 
changed to

,limit mandatory life sentences to consensual

'intercourse with a minor under 16 who was'not 
the

defendant's social companion.Former 11 Del. 
Code. S764

(1979). This statute was superseded by current 
11 Del.

Code §775 (unlawful' first-degree sexual intercourse).

Both statutes would have defined any voluntary 
sexual

intercourse with a victim under 16 who had not
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previously consented to intercourse as aclass A

felony.

114. Record Vol. B at 18-20.

115. Lannan, -6-00 N.E.2d 1341.

116. Frotteurism is defined as recurrent, intense sexual

urgesand sexually arousing fantasies.of-at least six

months; duration involving touching and rubbing against

a non-consenting'person. DSM IIIR 283. "Jill" did not

willingly consent to her uncle'sdigital penetration or

-fondling. Although these acts of frottage did not

-,occur-in a crowded place among strangers, apparently,

Tobin did make his assaults on "Jill" during crowded

w~...familyM gatherings.. . .

'117.o Tobin,.602 -A.2d 529-30.,' Tobin once- watched his teen

age son attempt to have sexual intercoursewith "Jill";

he fondled.her ,genitalia and inserted hisfinger in her

vagina on three separate occasions. The-record does

not reflect that he ever attempted sexual intercourse

with "Jill". Voyeurism is defined as recurrent sexual

intense sexual urges and sexually arousing fantasies

involving,,the act of observing an unsuspecting person

'who is naked, in the-process of disrobing, or engaging

in, sexual activity. DSM IIIR 289. One element of

.typical voyeurism is missing in the 1976 "strip poker"

incident: the victimwas aware that Tobin was watching
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-him.

118. Exhibitionism is defined as recurrent, intense sexual

urges and sexually arousing fantasies 
of at least six

months; duration, involving the exposureof one's

genitals to a stranger. There is usually fno attempt

made by the exhibitionist to have sexual activity 
with

-the stranger, and exhibitionists are 
not a physical

cthreat to their victim. The damage they do is confined

to psychological stress and shock. DSM IIIR 282.

119. Gigeroff, Mohr & Turner, Sex Offenders on 
Probation:

AThe Exhibitionist, 32 FED. PROBATION 18, 21 (July,

1968). This is the traditional view of 
police and

researchers. Wheeler, Sex Offenses, a Sociological

.--Critique, 25 LAW- & CONTEMPORARY PROBLEMS 324, 340

(Table 29,4) (1961).

120. Gigeroff, Mohr & Turner, supra note 119 at 19.

121. Id. at 19-20.l

122. Id. at 21.

123.IInter Alia, CORRECTIONS COMPENDIUM 9 (March, 1989).

-124.- Id .- ......--.. ........

125. Id.,

126. Lannan,- 600 N.E.2d 133&-39. The court conceded that

the recidivism and corroboration arguments 
in support

"of a specific exception to the character evidence rule

had some merit. It was more concerned with the
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supposed mischief-that a special exception'.in sex

* offender cases would cause to the structure of

character evidence law inw, Indiana, ,such ,as .lack of

.noticeto the defendant of lintent to use uncharged

,misconduct, and the extremelaxity with'which Indiana's

4u courts used the probative value versus prejudice

*balancing test-to exclude sexualmisconduct that was

extremelyremote in time from the events-at issue in
the trial. It should be noted that the similar

,.episodesofsexual misconduct in.Lannan'.s,-case history

-. ., were not remote (the first being only a year before the
. .offense charged.in the indictment) ,,and the-,defendant

dd,-nodid not argue the-constitutional point that the State's

failureto notify him.,of its intentto use.uncharged

. misconductevidence violated his Sixth and Fourteenth

, Amendment.right to notice of the charges laid against

him.,

127. Tobin, 6?,,602 ,A. 2d 531.. The portion of the Opinion

fdevoted to uncharged sexual-misconduct evidence was
intended to guide the trial'justice when Tobin was
,, ,oretried r,,or the alleged ,sexual, assault, sincethe court

-.,reversed the'trial courtbecause the jury was not told

that one of these incidents of.uncharged misconduct

resulted in a "no true bill"-finding by the indicting

grand jury.
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128. See, e.g., IKWINKELREID, UNCHARGED MISCONDUCT EVIDENCE §101

(1984); LOUISELL & MUELLER, FEDERAL EVIDENCE S190 (1985);

. ECLEARYED. 't> MCCORMICK ON EVIDENCE 1§§186, 187,190 (3rd ed.

i1984); 2 WEINSTEIN & BERGEZAC, WEINSTEIN'S EVIDENCE ¶[404[1]

-A(1988); 1 WHARTON, WHARTON'S CRIMINAL EVIDENCE §177 (Torcia

rev. 1985) ;22 WRIGHT &-.GRAHAM,_FEDERAL PRACTICE AND

PROCEDURE, S§5236, 5239 (1984). The early history of

the character evidence rule' has been very accurately

stated by prior authors and need not be repeated 
at

length here. Stone, The Rule of Exclusion of Similar

,Fact Evidence: England, 46 HARV.- L. REV.' -954, 958-73

(1934) accurately traces the English history of the

character evidence rule-and its-major exceptions.

.>Id, The' Rule of ExclusiOn -of' Similar 'Fact Evidence:

MN America, 51 HARV. L. REv. 988 (1938) explains the

i'-.q,"American'character evidence rule'and similar acts

exception in detail. See also Reed, Trial by

Propensity: Admission of Other Criminal Acts Evidence

e - :,in Federal Criminal Trials,-,50 U. CIN. L. REV. 713

B 129.- See, e.g., LOUISELL & 'MUELLER, supra note 128 at §190;

fCLEARY, ED., supra note- 128 at' §5186, 187, 190; 2

WEINSTEIN & BERGER, supra 'note 128 at ¶40414l; 1

WHARTON, supra note 128 at §177; 22 WRIGHT* & GRAHAM,

supra note 128 at §§5236, 5239.
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130. See, e.g.,, IMWINKELREID, supra note 128 at §1:09;

LOUISELL & MUELLER, supra note 128 at §190;. CLEARY, ED.,

supra note.128 at S§186, 187,190; 2 WEINSTEIN & BERGER,

supra note 128 at [404[1]; 1 WHARTON, supra note 128 at

S177; 22 WRIGHT & GRAHAM, supra note 128 at .§§5236, 5239.

131. See, e.g., LOUISELL & MUELLER, supra note 128 at §190;

CLEARY,.ED., supra( note 128 at S§186, 187, 190; 2

:WEINSTEIN &.IBERGER, suprapnote 128 at- ¶404[1]; 1 WHARTON,

supra note 128 at §177; -22 WRIGHT & GRAHAM, supra note

128 at S§5236, 55239.

132., See, e.g., LOUISELL & MUELLER, supra note 128 at §190;
CLEARY, ED., supra note 128 at SS43,187,190; 3 WEINSTEIN &
BERGER,, supra note 128 at ¶609[1]-[11]; 3A WIGMORE, supra

;-Asnote 128 *at§SS980,980A,. .985-87;' 22- WRIGHT & GRAHAM, supra

note 128 at S§5,236, 5239.

133. See,..e.g., LOUISELL & MUELLER, supra note 128 at §190;
CLEARY,. ED., supra note 128 at §§42, 187,- 194; 3

WEINSTEIN & BERGER, supra note 128 at ¶608[1]-[8]; 3A

.3WIGMORE, supra note 128.at S§980, 980A, 985-87; 22

WRIGHT & GRAHAM, supra note .128 at S§5236, 5239.

-134.. See, e.-g.,.LoUISEL & MUELLER,.supra note 128 at-§190;
CLEARY, ED.,Risupra note 128 at -§§43,^191; .-2.WEINSTEIN &
BERGER, supra note 128 at ¶404.[1]-[1l1]-v, 1 WIGMoRE, supra

-- note 128 at §S55-60, 3A IXd.at .S925; 22 WRIGHT & GRAHAM,
-. supra note 128 at SS5236,.5239 (1984). .-
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1.35.. CLEARY, ED., supra note 128 at;S42.

136. Id. at S44.

137. See ,e.g., CLEARY, ED., esupra note,128 at S§186, 190; 2

WEINSTEIN - BERGER, supra note 128 at 1404[13-[1] 3A

WIGMORE, supra 'note 128 at §§980-980A, 985-87.

138. CLEARY, ED. ,supra note 128 S190 at 566-69. R. 404(a)

Fed..R. Evid. (1988) states that character evidence is

generally inadmissible to prove that 
a person acted in

conformity with his or her character on 
a particular

occasion. The rule recognizes three exceptions 
to the

general bar-to character evidence:- (1) 
the defendant in

a-criminal prosecution may offer, evidence 
of his or her

good character,. which .the prosecution 
may rebut with

'bad character evidence; (2)' the defendant in a criminal

prosecution may offer evidence of a pertinent 
character

... traitofthe victim-of a crime, to show 
the victim's

'-.`predisposition to be the first aggressor 
'in the case of

violent crimes or homicides, which 
the prosecution may

* ' rebut with evidence of peacefulness; 
and (3) evidence

of a witness' character-for truth and veracity. Rule

405 requires that character evidence, 
when offered, be

tendered in the-form of reputational 
or opinion

---evidence, unless' the character trait, which is to 
be

proved is-essential to a charge, claim 
or, defense. In

the latter case, specific instances of the person's
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conduct in conformity with the charactertrait may be

admitted. Compare R. 406 Fed. R. Evid. which allows

proof of habit orroutine practice without mandating a

particular kind of proof.

139. Id. at §195. See also R. -,406 Fed. R. Eyid. (1988).

140. The following jurisdictions haveadoptedthe Uniform

Rules of Evidence as of July 1, 1989:

Alaska: Alaska9`R. Evid. 101 to 1101,(1988);

Arizona: Ariz. R. Evid. 101 to 1103 (1988);

Arkansas: Ark. R.-Evid 101 to 1102 (1989);

.,Colorado: ,Colo. R. Evid. 10,1 to 1102,(1984);

Delaware: Del. R. Evid. 101 to 1103 (1987);

Florida: Fla. Stat. Ann. SS90.,101 to 90.958 (West,

1979);

Guam: Guam Civil Code S§101 to-1102 (1988);

Hawaii: Hawaii Rev. Stat. §626-1 (1988).;

Idaho: Idaho R. Evid. .101 to 1103 (1989);

->>^Iowa: Iowa R. Evid. 101 to 1103 (1988);

Kentucky: Ky. R. Evid. 101 to 1102 (1992);

.¢Louisiana: La..-Code, Evid. Art.101 to 1102 (1989);

Maine: Me. R._' Evid. 101 to 1102_(1980);

Michigan:, Mich-. R. Evid. 101 to 1102.(1985);

Minnesota: , Minn. R. Evid. 101 to, 1101 (1980);

Mississippi:Miss.2,R.-, Evid. 101 to 1102 (1989);

--Montana: . Mont. R. Evid. 100 to 1008),(1988);
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Nebraska: Neb. Rev. Stat.,§527-l01 to 1103 
(1985);

Nevada: Nev. Rev. Stat. S§47.020 to 52.435 (1988);

,,jNewHampshire: N. H. R. Evid. 100 to 1103, (1988);

ANew Mexico: N.M. Evid. ,R. 11-101 to 11-1102 
(1988);

North Carolina: N.C. R. Evid. 8.1 to 8.103 (1986);

North Dakota: N.D. Evid. R. 101 to 1103 
(Supp. 1988);

-Ohio: Ohio R. Evid. 101 to 1103 
(1981);

Oklahoma: Okla. Stat. Ann.-,tit. 12 §,§2101 to 3103

(1980);

Oregon Or. Rev. Stat. §§40.010 to 40.585 (1988);

Puerto-Rico: P.R.-Laws Ann. 
tit. 32, app.,IV rules

1 to 84 (1988);

Rhode Island:' KR.I.- R.'Evid. 
101 to 1102-(1987);

South Dakota: S.D. Comp. Laws-Ann., §§19-9-1 
to 19-18-8

- ~~~(1987); >

Texas: Tex.'Rules of Civil Evidence, 
R. 101-to,,

1008 (1988); Tex. Rules 
ofCriminal

,Evidence., R. 101 to 1103 (1988);

Utah: ,Utah R.-Evid. 101 to 1103 (1989);

Vermont: -^Vt. R. Evid. 101 to 1103 (1983);

. Washington: Wash. R. Evid." 
101 to 1103,(1988);

West Virginia: W. -Va. Ra Evid. 101 to 1102 (1989);

Wisconsin: Wis. Stat. Ann. SS901.01 to 911.02 (1975);

Wyoming: Wyo. R. Evid. 101 to 1104 (1988).

The United States has adopted 
substantially similar
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Federal Rules of Evidence. The 1974 version of the

Uniform Rules of Evidence were in part based on the

1973 edition of the Federal Rules of Evidence.

141. 'Cal. Evid. Code §1101 (1988); N.J. Evid. Rule 55

(1988).

142. See infra text accompanying notes 326-373.

143. See infra text accompanying notes 295-334.

144. For an example of this uncritical acceptance of

uncharged sexual misconduct evidence, see E. CLEARY, ED.,

supra note 128 §190 at 560-61; LoUISELL & MUELLER, supra

note 128 §140 at 212; 1 WHARTON, supra note 128 at S188.

22 WRIGHT & GRAHAM, supra note 128 S§5236, -5239 at 436-37

-mentions the useof uncharged sexualmisconduct to

'prove 'predisposition to commit sex crimes. At 461-62,

the authors criticize the making of a special exception

,to the-character evidence rule forsex crimes alone.

But see IMWINKELREID, supra note 128 -at §S3:08 4:11-

-18,6:02, 6:05. In §S6:02 and 6:05, Prof. Imwinkelreid

mentions the use of uncharged sexual, misconduct

ev'idence to counter a defense based on consent, or to

corroborate the victim's testimony.-In-.§3:08 he notes

that the courts have been more willing to permit use of

-' 'uncharged-sexual misconduct to prove identity in sex

offenses than in other crimes. Finally, in S§4.11-18

Imwinkelreid presents the lustful disposition exception
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to the character evidence rule and describes its

gradual demise, citing most of the critical commentary

which had appeared inlegal periodicals up to 1983.

For the author's contrary. view that the lustful

disposition exception is alive and well, see note 295.

2 WEINsTEIN &"BERGER, supra note 128 at 1[404[11 (1988)

notes that there are relatively few federal

prosecutions for sex crimes, but notes that the states

liberally allow evidence of other uncharged sexual

misconduct in-sex offender-cases. The authors state

that "This liberality arises from a general (and

somewhat spurious).notion that the mere.fact of

(S-commissionkof a-,similar offense~hasmore probative

value kin proving'the .commission of the;.offense charged

-in'cases involving sexual crimes than it does in cases

involving other crimes. LILLY, AN INTRODUCTION TO THE LAW

OF EVIDENCE S5.15`at 166-67 (2d ed.,1987) presents a

'thoughtful analysisof this problem. 2 WIGMORE, supra

note 128 at S§358,.398-402 remains committed to the-use

>2'of' uncharged sexual-'misconduct-evidence-in sex offender

cases, because the authors believe that.the'

predisposition of sex criminals to repeat their actions

''is greater than that of other types of deviant criminal

behavior. The law review commentators are divided.

Some few uncritically accept:and favor-admission of
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He 1 uncharged sexual misconduct evidence .in sex offender

cases. Melville, Evidence as to Similar Offenses or

Transactions in Criminal Cases, DIcTA, 247, 248 (July,

1952),; -Thomas, Looking Logically at Evidence of Other

Crime's in Oklahoma, 15 OKLA. L.-REv. 431;.r 446 (1962).

Other commentators are highly critical of the use of

such evidence. 'See, e.g., Gregg, Other Acts of Sexual

Misbehavior and Perversion as Evidence in Prosecutions

for Sexual Offenses, 6 ARIZ. L. REv. 212 (1965); Payne,

The Law Whose Life is Not Logic: Evidence of Other

Crimes in Criminal Cases, 3 U. RICHMOND L. ,REv. 62, 67-70

(1968) (in context of defendant's exercise of Fifth

* Amendment privilege against-self incrimination); Slough

& -Knightly, Other Vices, Other,,Crimes, 41 IOWA L. REV.

325,' 335-36- (1956). Earlier Stone had suggested that

the traditional formula for the rule excluding -

uncharged misconduct unless relevant to motive, intent,

knowledge, plan or design or identity of the accused

was "spurious" and should be disregarded in favor of a

-general rule admitting uncharged misconduct whenever

'the uncharged misconduct was relevant to some issue

besides the defendant's propensity to commit crimes.

- Stone used a sex -offense -case as an example favoring

hislinclusive formulation of the rule, which he called

,-the -"original rule". Stone, The Exclusion of Similar
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Fact Evidence: America, 51 HARV. L. REV. 988, 1011-12

(1938). Recently, Stone's original inclusive admission

',theory has been carried, one step-further by Uvillier,

who favors an inclusive rule admitting evidence of an

actor's predisposition to act in habitual or

characteristic ways. See Uvillier, Evidence of

Character to Prove- Conduct: Illusion, Illogic 
and

Injustice in the Court Room, 130 U. PA. L. REV. 845,

889-90 (1982). Uvillier's formula would ensure

admission of a defendant's predisposition to commit sex

offenses by proof of specific instancesof.similar

uncharged misconduct. Student notes and comments tend

'to be highly critical ofthe sex offense exception.

See, e.g., Note: 'Criminal Law: 'Evidence of Prior

Misconduct, 51 MARQ. L. REV. 104, 111 (1967): Note:

Evidence--Criminal Law--Prior Sex Offenses Against 
a

Person Other than the Prosecutrix, 46 TUL. L. REV. 336,

341-42 (1971); Note: Other Crimes Evidence at Trial:

Of Balancing and Other Matters, 70 YALE L. J. 763, 764

(1961); Comment:' Evidence of Other Crimes as

Substantive Proof of Guilt -in Maryland, 9 U. BALT. L.

- REv. 245, 255 (1980); Comment: A Proposed Analytical

-Methodfor the Determination of the Admissibility 
of

Evridence ofOther Offenses in California,' 7 UCLA L. REV.

4 6463, 479-80 (1960); Case Comment, 2 FLA."ST. U. L. REV.
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; 9 1"97, 201 (1974); Case Comment: 30 KY. L. J.` 433, 434

*(1942); Comment: Other Crimes Evidence in Louisiana,

533 LA. L. REV. 614, 623 (1973); Recent Decision, 17 OHIO

ST. L. J. 351, 352 (1956).

145. It should be noted that the proposed newtRules 413 and

414 Fed. R. Evid. call for advance notice of intent to

use uncharged misconduct in sex offender cases. The

government must inform the defendant-of its intent, and

supply witness's statements or summaries not later than

fifteen days before the first scheduled trial date.

This proposed rule supplements Rule 16 Fed. R. Crim.

* Pro. which calls for discovery. and inspection of

*.-f.inculpatory and exculpatory matter. Current R. 404(b)

Fed. R. Evid. also -provides for advance-notice of

intent to use specific instances of misconduct if the

defendant makes some type of request in advance of

'trial to receive disclosure of such matter.

146. COLE, THE AMERICAN SYSTEM OF CRIMINAL JUSTICE 10

(1989). Dr. Cole-notes that the American homicide rate

is-ten times that of Japan, Austria, West Germany or

*.Sweden..The NewYork City robbery rate is-.five times

that of London, and one hundred twenty five times that

of Tokyo.

147. Gallup, The Gallup Report No. 252 28-29 ;(Sept.' 1986)

(most important problem). Crime ranks 8th as of 1986
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,,among major concerns. If "drug'abuse", a separate

category under Gallup's poll, was included with

"crime", then tIcrime"I would rank fourth overall.

148. Gallup, The Gallup Report No. 189 17 (Feb.'1982)

-(Gallup crime audit).'

149. -Id. at 21. The percentage of those afraid to walk

alone at night within a mile of their residence has

gone up from 34%' in 1965 to 48% in 1982.

150. COLE, supra note 146, Table 1.3 at 23. The personal

theft rate is 82 per 1,000, the violent victimization

irate, 33 per 1,000 and the simple and aggravated

assault rate 25 per 1,000. The motor vehicle accident

injury rate is 23 per 1,000. Women are about as likely

tou`be raped as they are to die from cancer. People

-are more likely to be crime victims than to be

divorced.

151. Id. at 27, 534-35. According to Cole, 65% of adult

felons are rearrested and 'jailed, soaking up the time

of corrections officers, probation and parole officers,

prosecutors, defense counsel and the courts. This

'represents a shift in the prison population of more

...... -:'than 20% in the past'20 years. In the 1950's only

40% of the inmate population were recidivists: in the

j'fi,' 
' ' 1-980s', 60%.ofthe'inmate"population are recidivists.
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152. This phenomenon was noted, first in the trial of

Americans for pro-German-utterances during World War I.

AAs the public outcry for sedition convictions

increased, federal prosecutors were und er,;Igreat

pressure'to bring home convictions. -,The sedition cases

saw an increased use of prior pro-German and anti-draft

remarks introduced as evidenhceagainst the accused,

rincluding such remarks made before passage of the 1917

Sedition Act. See Reed, Trial by Propensity: Admission

of wOther Criminal Acts Evidence in Federal Criminal

Trials, 50 U. CIN. L. REv. 713,- -733 (1981).-

-153. See infra text at notes 295-334.

-54.' Arizona, California and Indiana cases showthis

progression. For Ari~zona's ,struggle-with the crusade

against sex crimes,'see infra text and cases cited at

notes,318-334. California's plight may be found infra

at notes 390-421. Both states have struggled to meet

'shifts in public opinion over the pastitwo decades

regarding prosecutable sexual misconduct.-,The appellate

decisions of the 1970's reflect a response to public

-opinion which increasinglylooked upon voluntary

extramarital sex activity as "all right". The

decisions' of the late 1-970's and 1980's reflect the

>>shift in opinion against -certain -kinds of sexual

activities, e.g., rape, child molesting and homosexual
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activities. In the 1970's admission of uncharged

sexual misconduct evidence was restricted. In the

'19,80's it is encouraged in child, molesting and rape

cases. During the entire two decade period that

Arizona and California struggled with the lustful

disposition rule, .Indiana continued to use it to

convict sex criminals in atraditional,.punitive way

until it 'abolished the rule in Lannan. See supra text

at notes 24-55.

155. 4 BLACKSTONE, ,COMMENTARIES ON THE LAW OF ENGLAND 209 (St.

George Tucker rev. Philadelphia: 1803);-.1 HALE, THE

HISTORY OF THE PLEAS OF THE CROwN 631 (Stokes .& Ingersoll

ed.'Philadelphia: 1847); 1-,HAWKINS, A .TREATISE OF THE

.PLEAS'OF THE` CROWN' 108 (1716)-.

* 156. 1 -HAWKINS, supra note 155, at 110.

157. -BLACKSTONE, supra note.^155 at 215-16;' 1-HALE, supra

''note 155.at 642. ,

158. PLOSCOWE, SEX AND THE LAW 1-3 (1951). See also 2

BURN, ECCLESIASTICAL LAW 241 '(7th ed.- 1842 )(lust).

159. 4 BLACKSTONE, supra note 155 at 207.

160. 3 CHITTY, A -PRACTICAL TREATISE ON.THE CRIMINAL- LAW 814

(1816).

161. 4 BLACKSTONEi,`supra note 155. at 213; 3 CHITTY, supra

note 160 at 812; 1 HALE, supra note 1.l55'.at 633-34.

;. -162. 3 CHITTY, supra note.160 at 810. -
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163. If the,'victim was twelve or older. 4 BLACKSTONE,

supra note 155 at 211.

"164. 1iHALE,7 supra 'note 155. at,634.

165. 1'HAwKINS, supra note .155 at 108. .

-166. Justinian's Code, Book IX, tit. XIII Concerning the

Rape of Virgins, Widows and Nuns in 15 SCOTT, THE CIVIL

LAw 24 (1932).

167. Id". at 26.' .Justinian's Code made elaborate provisions

for the award of the ravished woman's property after

her attack. Justinian forbade the victim's marriage

with her ravisher, although anyone else whom the

parents of the victim happened to think made a fitting

'.,'fhusband-could marry her and claim her property. This

i f'-,perception-of ravishment'- as' acrime -against property

'!`Wrights persisted in medieval Europe and was recognized

by, the Canonists. Parker, The Legal-- Regulation of

Sexual Activity and the Protection of Females, 21

OSGOODE HALL'L. J. 187, 193-94 (1983).

1'68.83 CHITTY, supra'note 160 at,,812-13.

169. 4 BLACKSTONE, supra note 99 at 215.

170. RADZINOWICZ, A HISTORY OF ENGLISH CRIMINAL LAW AND ITS

ADMINISTRATION FROM 1750 .149-59 (1948). 'In 1810

for example, 24 prisoners were committed for trial for

rape, at that time a capital crime.- Sixteen were

"not indicted byathe grand jury. Six were indicted,
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tried and acquitted. Two were convicted resulting in

a single execution. Id. at 155. While such detailed

statistics are unavailable for ,earlier,, years,, between

1761 and 1765,'the royal justices recommended death

sentences in 2 rape cases commuted to transportation.

Id. at,113. In the sametfour year period, four pardon

warrants or commutation warrants were issued to

convicted rapists'. Id. at 119. rRadzinowicz considers

the eighteenth century to have been a much more lenient

period for executions than the precedingtwo centuries.

Id. at 140-42., Modern criminal statistics begin in

1810. Available Home Office figures forthe period

, xfrom 1810 forward indicates that the-total number of

'prisoners committedf ortrial for rape represented

only a tiny fraction of all capital offenders. In

'1817, for example, 47,prisoners were committed for

rape and 42 for assault with intent to rape, out of

a total of 13,932 prisoners charged with capital

crimes. This represents only .6% of all capital

cases.

171. Idid. at 113, 119.

172. FIELDING, THE HISTORY OF TOM JONES, A FoUNDLING 99-107

(1'745) <(Random House-ed. New York:-,1964)-(contrasting

the characters of Sophia and Molly and Tom's reaction,

to each); THE LIFE OF JONATHAN WILD THE GREAT (1751).
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See also the critique of both novels, in DIGEON, THE

NOVELS OF FIELDING 91-194 (1925).

173. DEFOE, .MOLL.FLNDERS (1722) (Modern Library

ed. New York: 1967). The history of the, notorious

' 'escapades of DeFoe's favorite lady of easy virtue may

be found therein.

174. -SMOLLETT, THE ADVENTURES OF R6DERICK RANDSOM Ch. 17, 55

(1748) (Saintsbury ed.New York: 1925); THE ADVENTURES OF

PEREGRINE PICKLE Ch. 52-55 (1751) (Saintsburg ed. New

York: 1925). Spector.,provides a critique, ofboth novels

' andtheir relationshipto-the development.,of an English

picaresque novel form. SPECTOR, ,TOBIAS SMOLLETT 24-66

(18) , .

175.-:See ,e.g.,-_the .accounts of Tom Jones qadventures with

-Molly, the serving girl-,,or the. details of Moll

Flanders'.various affairs.

176. FRIEDMAN, A HISTORY OF AMERICAN LAw-,,68-75 (2d, ed. 1985).

Considerable :original work ,on colonial,.criminal law has

been done in the past decade. Some.-of that research

'deals with laws respecting sexual conduct. -See, e.g.,

i,,Preyer, Penal Measures in the American Colonies: An

Overview, 26 AM.'J.., LEGAL HIST. 326, 339''(Mass. Body of

Liberties), 336-38 (Pennsylvania - Penn's.Code).

.J177.. .TheMassachusetts Body of Liberties of 1641 listed

_,_twelve capital offenses, including bestiality, sodomy,
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adultery and rape. Between 1630 and 1692, the county

courts of Essex, Suffolk and Plymouth executed four

people for 'rape, and two each for bestiality and

'adultery. Preyer, supra note 176 at 333-34.

Massachusetts removed adultery from the list of capital

crimes in 1692. Id. at 342. Pennsylvania's Code of

1682 (Penn's Code) punished rape and sodomy with

whipping'and imprisonment for a second offense for

life. Adulterers were to be whipped and made to wear

" the letter "A" on their garments. Id. at 336-37.

Virginia colony enacted statutes against fornication,

adultery and rape which it sporadically enforced.

Virginia followed English tradition by allowing benefit

"ofclergy'Iin 'felony cases, extending the provisions of

this rule to-include rape cases. Id. at 340-41.

178. There were no Courts of Ordinary having jurisdiction

-,over ecclesiastical law in any of the colonies.

- -FRIEDMAN, supra 'note 176 at 202.

1179. 4- BLACKSTONE, supra note 155 at §66.

180. GREENLEAF, A TREATISE ON THE LAW OF EVIDENCE §47 (16th Am.

Ed. Boston: -1899); 1 WHARTON, A TREATISE ON CRIMINAL LAW

§S2062-65 (11 ed. Kerr rev. Rochester, N.Y. : 1912).

'' 181.-'1 WHARTON, supra note 180 at S2096 ̂ (erroneously

characterized as a "common law" crime). "The same

comment maybe made with"respect to fornication, also
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a'crime unknown to the English-common law.

182. See, e.g., Alsabrooks v. State, 52 Ala. 24 (1875)

(prior and subsequent adultery; Lawson v., State, 20

Ala. 65, 75-77 (1852) (prior adultery); Brevaldo v.

State, 21 Fla. 789 (1886) (prior sexual misconduct);

State v. Witham,- 72 Me. 531 (1881) (prior and

subsequent adultery); Commonwealth v. Lahey, 80 Mass.

(I4 Gray) 91 (1868) (prior adultery); People v.

Jenness, 5 Mich. 305, 320 (1858); State v. Way, 5 Neb.

283 (1877)(prior acts); State v. Wallace, 9 N.H. 515

(1838) (prior adultery); Cole v. State, 65 Tenn. 239

-(1873)(prior and subsequent adultery); Funderberg v.

sState, 23 Tex. Crim. 392, '5 S.W. 244 (1887)(prior

sexual misconduct);'State v.-Bridgeman, 49 Vt. 202

,(1876) (prior and subsequent adultery). -

183. See, e.g., People v. Patterson, 102 Cal. 239, 36 P.

436 (1894); Taylor v. State, 110,Ga. 150, 35 S.E.

161 (1900); State v. Markins, 95 Ind. 464 (1884);

State v. Hurd, 101 Iowa 391, 70 N.W. 613 (1897);

Mathis v. Commonwealth, 11 Ky. L. Rep. 882, 13 S.W.

360 (1890); Jenness, 5,Mich. 305; Commonwealth v. Bell,

166 Pa. 405, 31 A. 123 (1895); Burnett v. State, 32

Tex. Crim. 86, 22 S.W. 47 (1893'), overruled 46 Tex.

, Crim. 16,18, 79 S.W. 826,-829 (1904) (both prior and

subsequent sexual misconduct); State v. Wood, 33 Wash.
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290, 74 P. 380 (1903);,,Porathv. State, 90 Wis. 527, 63

N.W. 1061 (1895).

184. Jenness, 5 Mich.' at -320. The court, in Jenness

formulated what became the American approach to

uncharged sexual misconduct:

The generalrule in criminal cases is well

settled, that the commission of other, though

;,similar offenses by the defendant, can not be

proved for the purpose of showing that he was

more likely to have committed the offense for

which he is on trial, nor as corroborating the

testimony relating to the commission of such

principal offense. But the courts in"several

of the States have shown a dispositionito relax

the rule in cases where the offense consists of

illicit intercourse between the sexes; and it

is principally'to'the American cases'-that we are

to look for the authorities upon this subject, as

such intercourse is not generally rendered criminal

in England, or prosecuted by indictment, being

only of ecclesiastical cognizance. Id.

185. Cott, Passionlessness: An Interpretation of Victorian

sexual Ideology in COTT & PLECK, ED., A HERITAGE OF HER

OwN 162-81' (1979)'.

186. John H. Wigmore fell under the spell of German

`criminology. -His 'evidentiary writings, particularly

The Principles of Judicial Proof (1913), are infected

with a heavy dose of'German criminology. At the turn

of the century, German theoreticians such as Hans Gross
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'placed great reliance upon theprediction of criminal

behavior from information on recidivists. Wigmore

tried to rationalize-the contradiction between

'traditional Anglo American abhorrence of trial by

propensity and the new methods of continental

criminology which pointed toward accurate prediction of

future criminal behavior from prior criminal behavior.

Wikgmore's "spurious" propensity rule was one of the

unsatisfactory outcomes of this attempted fusion. See

Stone, The Rule of Exclusion of Similar Fact Evidence

America 51 HARv. L. REv. 988, 1001-03 (1938).

-187.` The movement'to change existing carnal knowledge

statutes and to raise the age of consent to 18 for

female victims of-a sexual liaison started after the

Civil War. Frances E. Willard, the president of the

Women's Christian Temperance Union, among other

Victorian reformers, actively pushed for, and achieved

new legislative measures'strengthening the criminal

,sanctions for voluntary sexual relations with

minor female children. Willard advocated raising

the age of consent to 21. See Lillian Harman's

7-reply to Mrs. Willard's proposal to raise the age

of consent to 18,,originally published in :Liberty

February 9, 1895 reprinted in MCELROY, ED. FREEDOM,

FEMINISM, AND THE STATE 87-100, (1982).
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188. 'See, e.g., People v. Fultz, 109^,Cal. 258, 41 P. 1040

(1895)"; State v. Lancaster, 10 Idaho 410, 78 P. 1081

(1904); State'v. Gaston,. 96 Iowa 505, 65 N.W. 415

(1895); People v. Abbott, 97 Mich. 484, 56.N.W. 862

(1893); People v. Grauer, 12 A. D. 464, 42 N.Y.S.

721 ('1896);'State v. Parrish,- 104 N.C. 679, 10 S.E.

457 (1889); State v. Robinson, 32 Or. 43, 48 P. 357

(1897). The''English cases of Reg. v. Chambers, [1848]

3 Cox Cr. Cas. 92 and Reg.,.v. Reardon, [1864} 4 Fost.

& F.'-76," 176 Eng.' Rep. '473 are likely sources for 
the

spread of admission of-other sexual misconduct between

the'parties to prove a sex offense with a consenting

* female-under the age of legal consent;..Chambers 
coun-

* tenanced the 'admission of prior-.sexual activity 
between

the'defendant and the victim. ,Reardon allowed

-- admission,'of subsequent sexual misconduct between 
the

defendant and -the victim.,

189. See, -e.g., State v. Cannon, 72 N.J.' L. 46, 60'A.177

(1905);-State v. Ritchey, 88 S.C. 239, 70.S.E. 729

(1911) .- '. H

190.'NCLEARYED., .suipra note`128, S190.at 560-61l(3rd ed.

1984)'. The name comes from State v. Ferrand, 137 La.

229, 27 So.2d 174 (1946). 'That case was the leading

'case in an oft cited' ALR annotation on'uncharged 
sexual

misconduct evidence."'Annot: Admissibility, in
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Prbse'cution for Sexual Offense, of Evidence of Other

Similar Offenses, 167 A.L.R. 559. .The rule goes by

/many similar names. In Indiana,.it- is known as the

"depraved sexual instinct" rule. Woods v. State, 250

''Ind. 132, 235 N.E.2d 479 (1968); Washington refers to

the rule as the "lustful inclination" rule. State v.

Schut, 71 Wash.2d 400, 429 P.2d 126 (1967)'.

191.' 2 PWIGMORE, supra note 128 §§398-402 .(Chadbourne rev.

1978). Wigmore believed that-proof of the defendant's

sexual passion for the victim before and'after the

acts alleged in the indictment were relevant to

proof of the existence of the same desire at the time

of the sexual crime'stated in the indictment.

*l92.- Gregg, -Other ;Acts..ofSexual Misbehavior and Perversion

as Evidence in Prosecutions for Sexual Offenses, 6

.ARIZ. L. REv. 212, 218-21 (1965).

193. The issue of notice to the accused-was raised many

years ago and quickly rejected by reviewing courts.

See, e g., State v.,Maestas, 224 N.W.2d 248, 252

(Iowa, 1974) (defendant's claim to violation of 14th

Amendment on ground of lack of notice rejected due to

defendant's-'failure to challenge the indictment prior

to trial)., 'In Louisiana and in Minnesota, leading

decisions require written notice to the defendant of

prosecutorial intent to use uncharged misconduct evi-
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dence. These decisions were reached on. evidentiary

grounds or on state constitutional grounds, and not on

the Notice Clause" of the Sixth Amendment.> State v.

Prieur, 277 So.2d '126 (La. 1973); La. Code Crim. Proce-

dure S720 (1981); State v. Spriegl, t272 Minn. 488, 139

N.W.2d 167 J(1965).

194. See, e.g., Thompson v. State, 27 Ala. App. 104, 166 So.

44'0 (1937); State v. Garney, 45 Idaho 768, 265 P. 668

(1928); Parkinson v. People, 135 Ill. 401, 25 N.E. 764

(1890); Snurr v. State, 4 Ohio C.C. 393, 2 Oh. C.D. 614

(1890).

195.'Garney, 45 Idaho 768, 265 P. 668. The court said:

The general rule is that when a man is put upon

I trial-for one offense, ,he is to be convicted, if

at all,-' by'evidence which shows that he is guilty

of that offense alone, and that, under ordinary

circumstances, proof of his guilt of one or a

score of other offenses in his lifetime, wholly

-' -unconnected with that for which he is put upon

'^'Dtrial, must be excluded. Id.. .

19''6. Thompson, '27'Ala.-App. at '104, 166 So. at 440; Garney,

45 Idaho at 768-,-265-P. ,at 668; Parkinson, 135-Ill. at

401, 25 N.E.at 764'; Snurr, 4 Ohio C.C. at--393, 2

Oh. C.D. at 614.
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197. People v. Ah Lean, 7 Cal.- App. 626, 95 P. 380 (1908)

(excluded); People v. Lenon, 79 Cal. 625, 21 P.967

(1889) (admissible); Kidwell v.,United States, 38 App.

D. -C. 56-6 (1912) (excluded); Weaver v. United States,

_55 App. D. C. 26, 299 F. 893 (D. C.-1924) (admitted);

Statev. Cannon, 72 N. J. L. 46, 60 A. 177

(1905)(admissible); State v. Pitman, 119 A. 438 (N.J.

195'22) '(excluded).

198. State'v. Heston, 64 Ariz. 72, 166 P.2d 141 (1946);

Williams v. State, 103 Ark. 70,-146 S.W. 471 (1912);

Lenon, 79 Cal. 625, 21 P.967; Eby v. People, 63 Colo.

26276, '165 P. 765 (1917); Wright v. State, 184 Ga. 62,

X 190 S.E. 663 (1937); Barker v. State 188 Ind. 263, 120

'NE. '593 '(1918); State v. Gaston, 96 Iowa 505, 65 N.W.

-415 (1895); State v. Borchert, 68 Kan. '360, 74 P.

1108 (1904); McCreary v. Commonwealth, 158 Ky. 612, 165

S.W. 981 (1914); State v. Wichers, 149 La. 643, 89 So.

-883 (1921); Commonwealth v. Piccerillo, 256 Mass. 487,

152 N.E. 746 (1926); Abbott, 97 Mich. 484, 56 N.W. 862

'(1893); State v. Schueller, 120 Minn. 26, 138 N.W. 937

(1912); State v. Scott, 172 Mo. 536, 72fS.-W. 897

'K-- (1903); State v. -Peres, 27 Mont. 358, 71 P. 162 (1903);

Leedom v."'-State, 81 Neb.'585, 116 N.W. 496 (1908);

State v.Braley, 81 N.H. 323, 126 A. 12 (1924); Cannon,
.~ ~ ~ -. 4,6 A.,17 Sa v. .

-72 N.J.L. 46, 60 A. 177; State v. Whitener, 25 N.M.
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20,-175 P. 870 (1918); People v. Thompson, 212 N.Y.

249, 106 N.E. 78 (1914); State v. Parrish, 104 N.C.

679, 10 ,S.E. 457 (1889);,$tate v. Rice, 39 N.D. 597,

168 N.W. 369 (1918); Boyd v. State, 81 Oh. St. 239 90

N.E. 355 (1909); Myers v. State, 6 Okla Crim. 389, 119

P. 136 (1911); State v. Robinson, 32 Or. 43, 48 P. 357

(1897); Commonwealth v. Senak, 9 Luzerne L. Rep. 558

(i o00); State v.' Ritchey, 88 S.C. 239, 70 S.E. 729

(1911); State v. Sysinger, 25 S.D.110, 125 N.W. 879

(1910); Sykes v. State, 112 Tenn. 572, 82 S.W. 185

(1904); State v. Hilberg, 22 Utah 27, 61 P. 215 (1900);

State v. Willett, 78 Vt. 157, 62 A. 48 (1905); State v.

;-Fetterly,^ 33 Wash. 559,,74 P. 810 (1903),; State v.

_Beacraft,) 126-W.,>Va.'`,895, 30 S.E.2d 541-(1944),

overruled, 347 S.E.2d 208, 216 (W.Va 1987); Strand v.

* State, 36 Wyo. 78, 252 P. 1030 (1927). %

199.i See, e.g., State v. Clough. 33 Del. 140, 132 A. 219

-(1925); Commonwealth v. Bemis, 242 Mass. 582, 136 N.E.

597 (1922).
. . .cuele,

200. See, e.g., Schueller, 120 Minn.'-26, 138 N.W.

937.-

201.-See, e.g., the truncated-statement of 
the propensity

-rule in"State v.-Marty, 52,N.D. 478,'203 N.W. 679

-'t >(1925).;The North Dakota 'Supreme court 
concluded that

" the'state was forbidden-from, convicting 
Marty by proof
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of 'his predisposition to commit statutory rape via

-- the medium of proof of other sexual activity between

"Marty and the victim. The court went on to approve of

admission of'Marty's other'sexual activity because

"''it tended to prove "all relevantifacts and

circumstances which tend to establish any-of the con-

stitutive elements of the crime . . . ". Id. at 681.

202. Sees, e.g., People v.' Martinez, 59 Cal. App. 121, 210 P.

61 (1922); State v. Henderson, 19 Idaho 524, 114 P.

30-(1911); State v. Stitz, 111 Kan. 275, 206 P. 910

-(1922), overruled 190 Kan. 290, .294, 424 P.2d 612, 615

' >(1967); 'State v. Driver, 88 W.Va. 479, 107 S.E.

9189 (_1921), overruled, 347 S.E.2d 216 (W.Va. 1987).-,18 , ( .a 19 7 .

State V. Stitz isone'of the better-examples of this

'typetof-judicial rationale. The trial court admitted

prior and subsequent sexual misconduct between victim

and defendant for the purpose of showing defendant's

"lustful disposition, the existence and continuance of

the illicit relation, as these tend to explain the act

charged and corroborate-other testimony of the

prosecution." Id. at 11 Kan. 276, 206 P.' 911.

-203. LBraley, 81-N.H. 323, 126 A. 12.;

204. See, e.g., Gilbert v. Commonwealth, 204 Ky. 505, 264

S.W. 1095-:(1924);-Lancaster, 10 Idaho 410, 73 P. 1081,

State v. Roby, 128 Minn. 187, 150 -N.W. 793 (1915);
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State v. Henderson, 243 Mo. 503,, 147 S.W. 480

(1912); Kotouc v. State, 104 Neb. 580, 178 N.W. 174

,, (Il920),; Whitener, 25 N.M. 20, 175 P. 870 ;,People v.

Todoro, 160 N.Y.S. 352 (App. Div. 1916)!; State v.

Parrishj, 104 N.C. 679, 10 S.E. 457 (1889) (to explain

the victim's conduct); Penn v. State, 13 Okl. Crim. R.

367, 164 P. 992 (1917); State v. Conlin, 45 Wash. 478,

8 P. 932 (1907); Proper v. State, 85 Wis. 615, 55 N.W.

1035 (1893) (assault with intent to rape).

205. See, e.g., Lancaster, 10 Idaho 410, 73 P. 1081.

ModernfEnglish case law recognizes "corroboration" 
by

proof-of "strikingly similar acts" as 
a non-character

-- reason foroffering uncharged misconduct 
evidence in

;;c' riminal prosecutions. ,See Dept. of Public

p''rosecutions V. Boardman [1975] App.Cas. 421, 427.

206. Arizona Levy v. Territory, 13 Ariz. 425, 115 P. 415

( 1911).- ''

Arkansas: Williams v. State, 103 Ark. 70, 146 S.W.

471 -(1912).

California: People v. Soto,11 Cal. App. 431, 105 P.

420 (1909).

Colorado: Mitchellv'V. -People, 24 Colo. 532, 52 P. 672

(1899).

Connecticut: Statev.- Sebastian, 81 Conn-. 1, 69 A.

/-1054 (1908). ,
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Idaho: State v. Henderson, 19 Idaho 524, 114 P. 30

(1911).

'Indiana:. Barker v. State, 188 And. 263,, ,120 N.E. 593

(1917).

Kansas: State v. Borchert, 68 Kan. 360, 74 P. 1108

(1904).

Louisiana: State v.-De Hart, 109 La. 570, 33 So. 605

(1902).

Massachusetts: Commonwealth v. Bemis, 242 Mass. 582,

136 N.E. 597 (1922).

Michigan: People v. Coston, 187 Mich. 538, 153 N.W.

831 (1915).

Minnesota: State v. Friend, X151 Minn.',138, 186 N.W.

'Montana: .State v. Vinn, 50 Mont. 27, 144 P. 773

(1914). a

Nebraska:-. Reinoehl v. State, 62 Neb. 619, 87 N.W.

355 (1901).

New Hampshire: State v. Knapp,- 45 N.H."148 (1863).

New Jersey: State v. Cannon,, 72 N.J., L. 46, 60 A.

177 (1905).

SNew Mexico: State v.-Whitener, 25, N.M. 20, 175

P. .870 (1918).

New York: People v. Thompson, 212 N.Y. 249, 254-55,

106 N.E. 78, 80 -(1914).
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Pennsylvania: 'Commonwealth v. Bell, 166 Pa. 405, 31 A.

123 (1899).

South Carolina: State v.,Ritchey, 88 S.C. 239, 70 S.E.

729 (1911).

Utah:'State v. Neel, 23 Utah 541, 65 P. 494 (1908).

West Virginia: State v. Driver, 88 W. Va. 479,

107 S.E. 189 (1921) (assault with intent to commit

statutory rape).

Wisconsin: Lamphere v. State, 114 Wis. 193, 89 N.W.

128(1902).

207. -63 Tex. Crim. 147,-140 S.W. 783 (1911). Battles

had been tried and appealed before, resulting 
in a

-reversal. The 43 year old defendant, a married 
man,

lived near Waxahatchie,'Texas, as did his girl friend,

a 15 year old girl, Ida Dutton. He took her on trips

toDallas, and bought her clothing and 
presents. One

evening in November, 1905, Battles and Dutton had

sexual intercourse in Battles' buggy. This was the

,specific offense charged in the indictment. 
The

prosecution introduced evidence showing 
that Battles

and Dutton had taken overnight trips together 
before

and after the November, 1905, incident. The State

showed that the two spent the night together 
at a Mr.

Lane's house'after-Dutton's family 
had moved to

Midlothian, Texas, in 1906. The fact the couple spent
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the night alone was circumstantial proof of a second

subsequent incident of sexual misconduct between the

two... Battlesobjectedto introduction of this evidence

on a number of grounds, basically that the evidence of

the couples' trips together enf lamed the, jury'ls

passions and were irrelevant to prove the sexual

coupling in November,,1905. Theprosecution's offer

of'`proof stated the evidence of the-couple,'s activities

together tended to prove "the motive and purpose of

appellant and such seductive arts-and purposes as to

make and render the prosecutrix aneasy, if not

.willing, -subject of his lust,.", Id. at 63,,. Tex. Crim.

zd147,, 140 S.W. 785. The Court of CriminalAppeals

, reviewed practically every American ,statutory rape,

,carnal knowledge, incest and adultery case decided up

....to,1911 in which the court passed on the admissibility

.of ,prior sexual misconduct between the parties. It

,,..decided the weight of authority authorized admission of

prior sexual misconduct evidence and overruled a dozen

-contrary Texas decisions., Id. 'at 63 Tex. Crim. 147,

14 0S.W. 790, .797

4 208. Id.,,,

209. Rosamond v.,State, 94 Tex._,Crim. 8, 249 S.W. 468

(1923). Rosamond was followed in Folsom v. State, 103

Tex. Crim. 652, 281 S.W. 1069 (1928).. Both cases
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held'that prior sexual misconduct between 
the victim

and the'defendant were inadmissible to prove 
statutory

rape on a ilater occasion, without expressly 
overruling

'Battles'.

210. State v.-Henderson, 19 Idaho 524, 114 P. 30 (1911) and

State v. Lancaster, 10 "Idaho 410, 78 P.-1081(1904) held

Ithat prior sexual misconduct between victim 
and

;defendant was admissible to prove statutory 
rape at a

'later date. But State v. Garney, 45 Idaho 768, 265 P.

668 (1928) expressly held that such evidence was

inadmissible, without citing or overruling 
Henderson or

Lancaster. New Jersey had admitted priorsexual

misconduct evidence to corroborate a later 
statutory

rape in"State v. Cannonj72 N.J.L. 46, 60 A. 177

(1905). In State v. Pitman,'119 A. 438 (N.J. 1922) the

Law Court held such evidence inadmissible 
without

citing Cannon.

211. No case earlier'than People v. O'Sullivan 
have been

located.

212.-People'v. O'Sullivan, 104 N.Y. 481, 10 N.E. 880 (1887).

213. People v. Grauer, 12 A. D. 464, 42 N.Y.S. 721 (1892).

214. Id. at 12 App. Div. 465, 42 N.Y.S. 723.

215. Id. at 12 App. "Div. 465,42- N.Y.S.' 724.

216. People v. Bills, '129 App.'Div. -798, 114-'N.Y.S.-

587 (1909); People v. Robertson, 88 App. Div. 198, 84
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N.Y.S. 401 -(1903).

217. 212 N.Y. 249, 106 N.E. 78 (1914).

218. 162 N.Y. 532, 57 N.E. 73 (1900).

219. Thompson,' 212 N.Y. 249, 106 N.E. 82. .:The Court of

Appeals apparently considered corroboration and lustful

disposition to be two ways of stating the same

exception to the charact'er'.evidence rule.

220'. People v., Hop Sing, 216- App. Div. 404, 215 N.Y.S. 301

(1926).

221. Id.-

222. 168 N.Y. 264-, 61-N.E. 286 (1901). Molineux was charged

with murdering Katherine J. Adams. Mrs.-Adams let

.rooms in her home to Harry Cornish, the-manager of the

Kn-ickerbocker..Athletic Club. 1Molineux 'had belonged to

--the Knickerbocker and had tried to get Cornish fired

because Cornish had'.-'insulted him and..interfered with

a club show. Mrs.'Adams died-from cyanide of mercury

'poisoning which she had ingested fromna bottle of

Bromo Seltzer originally sent.to Cornish in the mail on

Christmas eve, 1898. Cornish had given the Bromo

'g,.Seltzer..to his land lady when she complained of a head

'ache on,.December-27. Molineux, a chemist, was alleged

-to have mailed the poison patent medicine sample to

Cornish. Identification of the sender was based on

-expert opinion on the handwriting on the address of the
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package, which Cornish hadsaved.

A similar box of patent medicine laced 
with

cyanide of mercury had been sentto 
HenryBarnett, a

Knickerbocker Club member in October, 
1898. Barnett

had swallowed a dose of powder from 
the box and'became

violently ill. Barnett died November 10, 1898. His

remains were later exhumed after Mrs. 
Adams' death, and

an* 0autopsy showed he had died "from cyanide 
of mercury

poisoning. His patent medicine box had also been

poisoned with cyanide of mercury. Barnett had tried to

lured Molineux' girl friend, Ms. Cheeseborough, 
away

from him.- Both samples came from private-mail

,.-drops 'rented and used by Molineux.; ,,The 
original

package in which!'`Barnett'5'sample had been 
sent was

l:ost, and no handwriting identification 
could be made

-"-linking'Molineux to that. sample.- The 
prosecution

-was allowed to prove the essential facts 
surrounding

Barnett's death'to prove that Molineux 
perpetrated the

"'killing of Mrs. Adams. The New York Court of Appeals

reversed Molineux' conviction,> finding 
that the

prosecution had failed to show that 
the earlier

poisoning episode had been perpetrated-by-.Molineux. 
In

its analysis, the court formulated 
the modern or

"'spurious" propensity rule. Specific instances of

''misconduct are inadmissible to prove 
that the defendant
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had a predisposition to perpetrate similar types of

criminal activities, thus leading to the conclusion

.that the defendant acted in conformity his

predisposition to commit that type of crime. However,
the prosecution may offer-evidence of specific

instances of the.defendant's similar criminal

misconduct to prove some other issue such as intent,

,knowledge, motive, plan, preparation or identity of the
perpetrator. In each instance, the prosecution must

establish the elements of the uncharged incident of

misconduct by sufficient evidence.' XId. at-168 N.Y. 277,

61 N.E. 303.

223. IlMolineux has-been cited.hundred of times by courts in
> d lmost U.S. jurisdictions in support of the.uncharged

misconduct rule. It is frequently cited by the courts
today, 88 years after its rendition. 'See Shepard's

Citator, Northeast Reporter ed. July, 1989 Advance

.ed. The most recent -case to cite Molineux was

-9RPeople v. Johnson, ....... App. Div. , 540 N.Y.S.2d

l ^ .:64,65 s(1989).*~s
224. See, e-.g., -Arizona's- plight.- State v.. Treadaway, 116

Do . Ariz. 163, 568,P.2d 1061 (1977) authorized admission of
similar sexual misconduct to prove the defendant's

-:lustful' -'disposition. Although Arizona did not
repudiate Treadaway when it adopted-the Uniform Rules
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, of Evidence, evidence which would have been admitted

under Treadaway as evidence of lustful disposition are

currently offered to show aplan or design to carry

out ,sexual activities. The best example of this is

State v. Smith,, 156 Ariz. 518,, 753 P.2d 1,174 (Ariz.

',App. 1988). The defendant was charged with two counts

of child molesting-. He had kept pictures of other boys

he had sexual'relations with. 'These pictures were

admitted "to show that he was committed to a particular

scheme of keeping photographs of the victim which

-depict him in various stages of undress and in various

ano-genital poses, some of which also include

appellant's hands and fingers." -Id. at 156 Ariz. 524,

753- P.2d 1180.. Since'the State's case did not rest on

proof of some plan to lure boysinto the defendant's

living quarters,- andthedefendant was caught red

handed fondling the'victim by alert-motel guests, the

actual value of these photographs showing'other lewd

acts with the victim and other boys was to prove the

defendant's predisposition to commit child molestation.

In 1986, the Arizona Supreme Court reaffirmed the

,-vitality of the''Treadaway doctrine in State v. Day,

158-Ariz. 490, 715 P.2d-743,- 747 (1986).-The defendant,

the "pot bellied rapist", was charged with 17 counts of

sexual assault among 50 felony counts laid against him.
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Day argued that these counts amounted to prejudicial

joinder. The Supreme Court disagreed and affirmed his
, ' conviction, .stating-that-the defendant could suffer no

prejudice if the 17 sexual assault counts were joined

-- ' because each could be evidence in any other count to

prove his "emotional propensity" to commit-sexual

assault.

225. See, e.g., Thomas v. State, 20 Ala. App. 128, 101 So.

93, (1924); People v. Ayers, 159- Mich. 355, 124 N.W.

25.(1914); State v. Pittman, 119. A. 438. (N.J. 1922).

226. See, e.g., State v. Amende, 336 Mo. 717', 92 S.W.2d 106

' (1936); State v.- Yeager, 41 S.D. 51, 168 N.W. 749

"1< < ;(i9l8).9 I +rgI

227. See, e.g.; Morris v. State, 9 Okla. Crim.-241, 131 P.

731 (1913); State v. Ritchey, 88 S.Ca. l299, 70 S.E. 729

(1911); State v, Willett, 78 Vt. 157, 62 A. 48 (1905).

CS228. See, e.g., Brasher v. State, 249-Ala'.,,96, 30 So. 2d 31

(1947);/ People v. Gibson, 255-Ill. 302, 99 N.E. 599

(1903).

229. See supra text at notes 335-373.

230. See, e.g.,' State v. -Haston, 64 Ariz. 72,r 166 P.2d 141

,(1946) ,Williams v. State, 103 Ark. 70, 146 S.W. 471

(1912); People v. Fultz,-109,Cal. 258, 41 P. 1040

(1895); Bracey v. United States, 79 D.C.App. 23, 142

F.2d 85 (D.C. Cir6), cert. <denied,A322 ,U.S. 762 (1944);'
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'PWright v. State, 184 Ga. 62, 190'S.E. 663 (1937); State

v. Henderson, 19 Idaho 524, 114 P. 30 (1911); Barker v.

State, 188 Ind. 1263, 120 N.E. 593 (1918); State v.

zBeltz,. 2251Iowa 155, 279 N.W. 386 (1938); State v.

!Stitz, 111 Kan. 275, 206 P. 910 (1922); State v. Mc

Collugh, 149 La.-1061, 90 So.404 (1922); Commonwealth

v. Piccerillo, 256 Mass. 487, 152 N.E. 746 (1926);

Smith v. State:, 127 Neb. 776,' 257 -N.W. 59 (1934);

State v. Hardin, 63-Or. 305, 127 P.789 (1912);

Commonwealth v. Ransom, 169 Pa. Super. 306,82 A.2d 547,

aff'd without opinion, 369 Pa.''153, 85 A.2d 125 (1951);

'' -'Nashv. State, 167 Tenn. 288, 69 S.W.2d 235 (1934);

State v. Jameson, 103 Utah 129, 134 P.2d 173'(1945);

'''State v. Jordan, 6 Wash'.'2d 719,'108+4 P'.2d 657

(1940).

.231. See, ,e.g., Garlach v.-State, 217 Ark.-102,-229 S.W.2d

37 (1950);,People v. Foster, 117 Cal. App.: 439-,'''-4-P.2d

173- (1931);Wesner v. 'People, 126 Colo. 400, 
250 P.2d

124 (1952); Talley v. State, 160 Fla. 593, 36 So.2d 201

(1948); Randolph v. State, 266 d. 17-9,' 361 N.E.2d 900
. ~ ~ ~ ~ v .tt ,, 6 Ind .

(1977); State v. Whitsell1, <262 La. 165,` 262 So.2d 509

(1972); Commonwealthgv. Bemis,-242 Mass. 582, 
136

-N.-E.597-(1922),;- State v. Stewart, 64 Miss. 626, 2. So.

n73 (1887) (15 to 20 months after incident'in

-' indictment);'State v. Jensen, 153 Mont. 233, 455 P.2d
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':631'(1969) (similar-acts two years after incident in

indictment); Woodruff v. State, 72 Neb. 815, 101 N.W.

-114 (1902); Stump v. Commonwealth, 1-37 Va. 804, 119

S.E. 72 (1923)-; State v. Crowder, 119 Wash. 450, 205 P.

850 (1922).

232. See, e.g., Bemis, 242 Mass. 582, 136-N.E. 597.

233. See, e.g., State v. Hirsch, 64 Idaho 20, 127 P.2d 764

't(19'42); State v.' Stitz.- 111 Kan. 275, 206 P.2d 910, 912

(1922).

234. See, e.g., State v. Clough, 33-Del. 140, 132 A. 219

(1925) (lascivious acts); Head v. State, 160 Tex. Crim.

42, 267 S.W. 2d 419 (1954); State v. Thorne, 43 Wash.

2d 47, 260. P.2d 331 (1953).

-235. -See, e.g., People v. Meraviglia, 73 Cal. App. 402, 238

P. 794 (1925); State v. McMullin, 142 Wash. 7, 252 P.

108 (1927).

236. See, e.g., Shively v. Commonwealth, 227 Ky. 748, 14

S.W.2d 205 (1923), but see State v.- Shobe, 268 S.W.

-8'1 (Mo. 1924) (excluding evidence that on the same day

as-the offense occurred, defendant solicited other men

to have sex with the victim).' --

237. See, e.g., State v. Letz, 294 Mo. 333, 242 S.W. 681

-(1922) (attempted abortion after-sexual activity held

inadmissible)-; Birmingham v. State,* 228 Wis. 448, 279

N.W. 15 (1938) (other dissimilar unspecified acts).
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238. The majority of those cases allowing proof of similar

acts with other persons use the rationale that the

offenses committed with other people corroborate the

victim's story, or demonstrate'the defendant's lustful

disposition. See, e.g., Bracey v. United States, 79

D.C. App. 23, 142 F.2d 85, 88-89 (1944); State v.

Dowell, 47 Idaho 457, 276 P. 39'(1929); State v. King,

342 'Mo. 975,-119'S.W.2d 277 (1938); State v. Poole,

161 Or. 481, 90 P.2d 472 (1939) (other sexual assault

part of res gestae). The remainder justify admission

by claiming that other similar sexual misconduct with

different victims shows a plan or design. In the

,'.cases, the defendant's criminal plan is not a material

l issue in the case.' -Seei, e.g., Lee v. State, 246 Ala.

69, 18 So.2d 706 (1944); Taylor. 'v. State, 55 Ariz. 13,

97 P.2d 543 (1940); State v. Bisagno, 121 Kan. 186, 246

P. 1001 (1926).

239. See-,e.g., People v. Whalen,-70 Cal. App. 2d 142, 160

P.2d 560 (1946)-; Mooseiv.;`State, '145 Ga. 361,'89

'sS,.'E.'335 (1916); State v. Larsen, 42 Idaho 517, 246 P.

313(1926); People v. Blockburger, 354 Ill. 301, 188

N.E.440 (1933); State "v,? Huntley, 204 Iowa 981, 216

'N-.W. 67 (1927); People v.'Gengels, 218 Mich. 632, 188

'N.W. +'`e398 ;,(192'2); State v. Haney, 291 IMinn. 518, 18

-"N.-W.2d 315 -,('1945); State v. Bowman, 272 Mo. 491, 199
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'S.W. 161'('1927); State v. Tieslemann, 139 Mont. 237,

362 P.2d 529 (1959); Nickolizack v. State, 75 Neb. 27,

1"05 N.W.. 895 (1905); State v. Hersom, 84,N.H. 433, 152

A. 276 ,(1930)'; Landon v.' State, 77 Okla. Crim. 190, 140

'1 5 < 'P.2d 242 (1945); State v. Poole, 161'Or. 481, 90 P.2d

472 (1939); State v. La Mont, 23 S.D.,174, 120 N.W.

1104 (1909); Birdwell v. State, 134 Tex. Crim. 77, 114

S S.W.2d 256 (1938); State v. 'Williams, 36 Utah 273, 103

'P. 250 (1909).

240. 216 App. Div. 404, 215 N.Y.S. 301 (1926).

241'.'Id.at 216 App. Div. 405, 215 N.Y.S. 301.

242. Whalen, 70 Cal. App. 2d-142, 160 P.2d 560 (excluding

-other sexual misconduct with different young girls);

'''-Peyoplev.Branch, 77 Cal. App. -384, 246 P. 811 (1926),

overruled on other grounds, 183 Cal. App.2d 816, 7 Cal.

Rptr. 192 (1960) (similar acts with other girls

admissible).

243. State v. Larsen, 42 Idaho 517, 246 P.'313 (1926).

244. Sta'te v. Burkhart; 242 S.W.2d 12 (Mo. 1949).

'245. See, e.g., -People v. Cosby, 137 Cal. App. 332, 31

P.2d 218 (1934), People v. Greeley, 141 I11.2d 428,

152 N.E.2d 825 (2957); Onstott v. State, 156 Neb. 55,

54 N.W.2d 380 (1951); Webb v. State, 82 Tex. Crim. 1,

m 187 S.W. 485 (1916);-State v. tDriver, -88 W.Va. 479, 107

S.E.189 (1921). But see -State v. pRiggio, 124 La. 614,
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50 So. 600 (1909) (prior-assaults on victim

inadmissible); Grimes v. State, 64 Tex. 64, 141 S.W.

261`(Cr. App. 1911) . Evidence of attempted rapes or

assaults on different victims was generally held

inadmissible. See, e.g., Webb v, State, 7 Ga. App. 35,

66 S.E. 27 ('1909); State v. Smith, 250 Mo. 274, 157

S.W. 307 (1913); Harris v. State, 88 Okla. Crim. 422,

204' P.2d 305 ' (1949)>;'Brockman v. State, 60 Okla.

Crim. 330, 93 P.2d 1107 (1939); State v. Jensen, 70

Or. 156, 140 P.'740 (1914) (evidence of assault with

intent to rape another female violates constitutional

right to notice); Day v. Commonwealth, 196 Va. 907, 86

S.-E.2d 23 (195 ); Barber v. -Commonwealth,- 182 Va. 858,

30 S.E.2d 565 (1944). 'In State v. Powers, 181 Iowa

452, 164 N.W. 856 (1917), overruled on other grounds,

200/Iowa 636, '204 N.W. '307 (1925) the court admitted a

later attempted rape perpetrated on the same victim to

show earlier intent.

246. See, e.g., Powers, 181 Iowa 452, 164 N.W. 856.

247.-See, e.g., State'v. Lebo, 339'Mo. 960, 98 S.W.2d 695,

'6-98 (1936) '(forcible'' rape of 10,year old daughter).

. 248. Id. at 98 S.W.'2d 699.

-S249. -See,..e.g., Onstott, 156'Neb. 55, 54 N.W.2d 380

$'f5 o '(corroboration); Bradshaw' v.- State, 82 Tex.-- Crim. Rep.

i 351,-''198 S.W. 942 (1917);-Driver, 88 W.Va. 479, 107

* * ,;~ ~ ~ ~ 19
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'IS.E. 18'9'.'

250. See, e.g., Cosby, 137 Cal. App. 332, 31 P.2d 218

(common plan or'design Iwith other women); but see

Riggio,'124 La. 614, 50 So., 600 (evidence of other

assaults on prosecuting witness inadmissible).

251. See, e.g., Webb, 7 Ga. App. 35, 66 S.E. 27; State v.

Smith, 250'Mo. 274, 157 S.W. 307 (1913); People v.

Farina, 134 App.`Div. 110, 118 N.Y.S. 817 (1909) (later

assault on victim held admissible); Jensen, 70 Or. 156,

140 P. 740; Harris v. State, 88 Okla.-Crim. 422, 204

:-P.2d 205 (Okl. 1948); Day v. Commonwealth, 196 Va. 907,

;86 S.E.2d 23 (1949).

252. ''', For cases "supporting admission of other. sexual assaults

on the-same victim-proving motive, intent or

- corroboration, -see, e'. g., Bigcraft v. People, 30 Colo.

298, 70 P. 417 (1902), overruled on other grounds, 770

P.2d 1243, 1247 (Colo. 1989) (other sexual assaults on

victim admissible to show corroboration); State v.

Gonzales, 217 Kan. 159, 535 P.2d 988X(1975);

'Commonwealth v. Ransom, 169 Pa.'Super. 306, 82 A.2d

547, aff'd, 369 Pa. 153, 85 A.2d 125 (1951). For cases

involving other victims, see, e.g., Daniels v. State,

'243Ala. 675, Al So.2d 756, cert. denied, '319 U.S. 755

>' (1943) (ravishment of other womenzadmissible to 'prove

motive and intent) Johnson v. State, 242 Ala. 278, 5

192



LUST92-l.DOC

So.2d 632, cert. denied, 316 U.S. 713 (1942); People

v.'Pendleton, 25 Cal.3d 371, 158 Cal. Rptr. 343, 599

P.2d 649 (1979); Merrittv. State, 168 Ga. 753, 149

S.E. 4-6 (1929); People v. Lilly, 9 Ill. App. 3d 46, 291

N.E.*2d 207, rev'd on other grounds, 56 Ill. 2d 493, 309

N.E.2d 1 (1972);'State v. Hampton, 215 Kan, 907, 529

P.2d 127 (1974), overruled on other grounds, 234 Kan.

426, '673 P.2d'1154'(1983); State v. Taylor, 290 Minn.

515, 187 N.W.2d 129 (1971). A few jurisdictions

excluded evidence of other sexual assaults on the same

victim when offered to prove motive, intent or to

corroborate the victim's claim of rape. See, e.g.,

Alford v. State, ,223 Ark. 330, 266 S.W.2d 804 (1954);

'State'v. Moore,><"278mSo.2d 781,'(La. 1972) (rape not

-crime of specific intent, prior rapes of other victims

not admissible to show intent); State v. Houghton, 272

-N.W.2d 788 (S.D. 1978) -overruled on other grounds, 370

N.W.2d 193 (S.D. 1985) (rape not crime of specific

intent)."-

253. See; e.g.,-,`State'`v. Martinez, -67'Ariz.-389, 198 P.2d

115 ''(1948), overruled on other grounds, State-ex rel.
,~ ~~~~ -. pe I .246

'Popev. Superior" Court; 113 Ariz. 22, 545' P.2d 246

(1979); Statev, Finley, 85 Ariz. 327, 338-P.2d 790

;"° -(1959);,People v.-Ing,'65 Cal.2d 603,55.Cal. Rptr.

^902, 422 P.2d'590 (1965); People v.' Sullivan,- 101 Cal.'
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App.2d 322, 225 P.2d 645 (1950) (same victim raped by

defendant 2 months before); Williams v. State, 110 So.

o2d 654 (Fla.), cert. denied, 361 U.S,. 847,(1959)

(rapist invaded victims' carsat shoppingcenter armed

with ice pick);'Rhine v. State, 336 P.2d, 913 (Okla.

Crim. 1959) (physicianadministeringnembutol to

patients).

254. "See, 'e.g.,'Johnson, 242 Ala.,278, 5 So.2d 632. Cases

falling under this exception are often characterized by

the courts as evidence of a plan or scheme. See, e.g.,

Martinez, 67 Ariz. 389, 198 P.`2'd 115 (characterizing

modus, operandi, evidence as "plan").

255. See,> e.g.; ]Martinez, 67 Ariz. 391, 198 P.2d 119 (women

assaulted by defendant on same- evening allowed to

testify"'on grounds of modus operandi or-plan); Talley

v. State,-160 Fla. 593, 36 So.2d 201- (1943) (five

victims of rape allowed to testify defendant approached

them and made indecent proposals to thembefore forcing

-them to engage in sexual intercourse);, Allen v. State,

201 Ga. 391, 40 S.E.2d 144 (1946) (two, -other women who

had been raped by a man using knife allowed to testify'

>to show modus ,operandi).

256. See, e.g., People v. Murphy, ̂53 Cal. App. 474, 200 P.

484 (1921); -State v. Ward, 337 Mo. 425,-8,5 S.W. 2d 1

' (1935)'; Commonwealth v. Winter, 289 Pa. 284, 137 A. 261
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'(1927).

257. See, e.g., State v. Stevens, 56 Kan. 720, 44 P. 992

(1896) (rape perpetrated two years after offense in

indictment too remote); State v. Mertz, 129 Wash. 420,

225 P.'62 (1924) (six months later too remote).

258. See,- e.g., Adams v. State, 229 Ark. 773, 318 S.W.2d 599

(1952) (error to permit cross examination of defendant

¢'about other assaults on'other victims); People v.

Nails, 214 Cal. App.2d. 689, 29 Cal. Rptr. 671 (1963)

(generally inadmissible); State v.-Sauter, 125 Mont.

109, 232 P.2d 731 (1956); State v. Davis, 239 S.C. 280,

122 S.E.2d 633'(1959); Thompson v. State, 168 Tex.

Crim. 320, 327 S.W.2d 745_(Tex. Crim. App. 1960).

259'. See', e.g." State v. Hill, 104' Ariz. 238,. 450 P.2d 696

(-1969); People v. Gray, 259 Cal. App.2d 846, 66 Cal.

Rptr.'654' (1968); Williams, 110 So.2d 654; Hunt v.

-State, 233 Ga. 329, 211 S.E.2d 288 (1974); State v.

Iaukea, 56 Hawaii 343, 537 P.2d 724 (1975); People v.

Lightheart, 62 Ill. App.3d 720, 379 N.E. 2d 403 (1978);

People v. Oliphant, 399 Mich. 472, 250 N.W.2d 443

(1975). But see Lovely v.,United States, 169 F.2d 386

(5th Cir. 1948), cert. denied, 338 U.S. 834 (1949)

? (rape on federal reservation; prior rape of same victim

' 15 days before'case 'at bar-inadmissible to prove lack

of consent or use of-force); Meeks v. State, 249 Ind.
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' '659, 234 N.E.2d 629 (1968); Jackel v. State, 506 S.W.2d

-229 (Tex. Crim. App. 1974) (victim raped by defendant

17 months before incident at trial, inadmissible to

F show lack of ,consent).

260. . See, e.g., Melton v.-State, 184 Ga. 343, 191 S.E. 91

(1937) (attempted rape on another victim one night

later in same place admitted to show defendant's "bent

'' ofmind"); Landon v. State, 77 Okla. Crim. 190, 140

P.2d 242,(1943) (admitting evidence of other rapes by

'defendant on prosecutrix, but excluding similar rapes

on other daughters). See also 1 WIGMORE, A TREATISE ON

THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN TRIALS AT COMMON LAW

o j§§193,>402 (2d,.ed. 1923), which gives Wigmore's view

that evidence of-prior-misconduct is relevant to prove

the disposition ofa defendant to act criminally, and

to prove a particular design to fulfil sexual passion

in -rape,,,cases.

261. See, e.g., Bigcraft v. People, 30 Colo. 298, 70 P. 417

;-(1902) (other sexual assaults onvictim admissible'to

show corroboration).

262. See, e.g., State v. Terry,199 Iowa 1221, 203 N.W. 232

(1925)-,,< ,Ai, ? ,

263. Only Missouri paid close attention to the different

elements of proof in rape cases.-It refused to follow

precedent admitting uncharged-misconduct evidence in
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'statutory rape, incest and child molesting cases in

rape cases. See Lebo,' 98 S.W.2d 698-99. Kansas, one of

'the examples of the worst confusion, freely followed

statutory rape precedent'in rape cases. See State v.

Allen, 163 Kan. 374, 183 P.2d 458, 460 (1947),

overruled on other grounds, 198 Kan. 290, 424 P.2d 612

(1967) (assault with intent to rape case, citing to

I;State v. Bisagno, 21 Kan. '186, 246 P. 1001 (1925)

(statutory rape), State v. Jenks, 126 Kan. 493, 268 P.

850 (1928) (same) to 'support admission of uncharged

misconduct.

',264-. 'See, 'e.g.,' Power v. State, 43 Ariz. 329, 30 P.2d 1059

'(-1934); Adams''v.' State,,78 Ark. 16,;92 S.W. 1123

' ('19-06); "$'People'v. Patterson, 102 Cal. 239, 36 P.'436

(1894);"Hodge v. United States,'75 D.C. App. 332, 126

'' -F.2d'849 (D.C. App. 1942);"Taylor v. State, 110 Ga.

150, 35 S.E. 161 (1900); State v. Markins, 95 Ind. 464,

467 (1884);'State-v. Heft, 155 Iowa 21, 134 N.W. 950

;(1912); People v. Block,-120 A.D. 364, 105 N.Y.S. 275

(1907); Pruett v. State,'35 Okla. Crim.';359, 250 P.

1029 (1936) (corroboration).

265. For cases excluding incest with other children see,

e.g., People vf LeToile, 31- Cal. App. 166, 159 P. 1057

(1916);,Wentz v. State, 159 Md. 161,- 150 A. 278

' -'(1930); Henry v.'State, 136 Neb. 454, 286 N.W. 338
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(1939); Greer v. State, 87 Tex., Crim. Rep. 432, 232

S.W. 986 (1920) (relevant only to show intent or

identity,-neither at issue). For cases admitting prior

incest to show plan, design or lustful disposition, see

State v. Edwards, 224 N.C. 527, 31 S.E.2d-516 (1944).

266. See, e.g.', Brevaldofv. State. 21 Fl. 789 (1886); Bass

v. State,' 103 Ga. 227, 29 S.E. 966 (1897); Crane v.

People, 168 Ill. '395, -48 N.E. 54 (1897) (subsequent

acts); State v. Briggs, 68 Iowa 416, 27 N.W. 358

(1892); People v. Fowler, 104 Mich. 449, 62 N.W. 572

(1895).

267. See,- e.g., Hettle v. State, 144 Ark. 564, 222 S.W. 1066

' '.(1920); State v. Ball, 93 Kan. 606, 144,P. 1012 (1914);

' ' JStewartt-v-.`' .State, 164`Miss 626, 2 So. 73 (1887); State

v.Coffee, 75 Mo. -App. 88 (1898).

268.'-See,-^e'.-g., People v. Love, 29 Cal. App.-521,'157 P. 9

-(1916); Posey v. United States, 41 A.2d y300 (D.C. Mun.'

1945); McMichen v. State, 62Ga. App. 50, 7 S.E.2d 749

' (1940);t State v. Robbins,'^221,Ind.'- 125, 46 N.E.2d 601

(1943); State v. Badders, -131 Kan. 683, 42 P.2d 943

X -(1935); State v. Young, 140 Or., 228, 13P.2d 604,

(1932); 'State v. Oberg, 187 Wash' 429, 60 P.2d 66

(1936).

-'269.`See, e.g., People v.' Singh, 121 Cal. App. 107, 8 P.2d

898 (1932); State v. Wellman, 253 Mo. 302, 161 S.W. 795
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(1913); People v. Rosenthal, 289-N.Y. 482, 46 N.E.2d

895 (1943); State v. Start, 65 Or. 178, 132 P. 512

'(1913),;-'Abaly v. State,,163 rWis. 469, 158 N.W. 308

(1.916).' -

270. In"Borolos v. State, 194 Ind. 469, 143 N.E. 360 (1924)

the Indiana Supreme-Court-held that prior and

subsequent acts of sodomy with different victims were

admissible. To'the same'effect see Hummell v. State,

210 Ark. 471, 196 S.W.2d 594 (1946); People v. Galeno,

25 Cal. App.'32d 14, 76 P.2d 187 (1938) '(sodomy on other

boys admissible to prove corroboration) Barnett v.

State, 104 Oh'. St. 298, 135 N.E. 647 (1922) (to prove

identity of accused). In State v. Robbins, 221 Ind.

125,'46 N.E.2d-691 (1943) the defendant was charged

with sodomy with a female. The court admitted evidence

-that defendant committed sodomy on two other girls two

days after the incident charged in the indictment to

prove the defendant's-lustful disposition, but excluded

an instance' of *sodomy on "a boy committed a year and a

half after the offense on the grounds that it did not

prove the same lustful disposition.

271. 1 GALLUP, THE GALLUP POLL 92 (1972)-(Mar. 9, 1937: Crimes

& Punishment).

272. For an extended discussion of former law on this

subject see PLOSCOWE, SEX AND THE LAW 195-215 (1951) .
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'Most American-statutesregulating sexual misconduct

enacted prior to 1950 indiscriminately outlawed

cunnilingus, fellatio andanal intercourse between

consentingadult male and female parties, as well as

similar contact between persons of the same sex.

273. Id. at 221.,

274. Id., at 144.

275.6 The following states have statutes which criminalize

homosexual activities between consenting adults:

Arizona:,, Ariz. Rev. Stat. Ann.§13-1411 (1987 & Supp.

1988),(crime-against nature);

California: Cal. Penal Code SS286,(sodomy),288a (1985)

(oral copulation);

District of'Columbia: 'D.C. Code Ann. §22-3502 (sodomy)

(1981);

Florida: Fla. Stat. Ann. §800.02 (1976).(unnatural and

lascivious acts),;

Georgia: Ga. Code Ann. S16-6-2 (1985) (sodomy;

; 2 aggravated sodomy);

Idaho:, 'Idaho Code §18-6606 (1981) (crimeagainst

nature);

-Kansas: ,Kan. Stat. Ann. §21-3505 (1988) (criminal

sodomy);

Kentucky: Ky.- Rev.,Stat. Ann.§S510.l00 (1988) (sodomy,,

^4th degree);
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Louisiana: La.' Rev. Stat. Ann. S1!4:89 (19868)

(crime against nature);

Massachusetts: Mass.-Gen. Laws Ann. ch.,272, §§34

(crime against nature), 35 (unnatural & lascivious

acts) (1970);

Michigan: Mich. Comp. Laws Ann. SS28.570,(gross

indecency between male persons), 28.570(1) (gross

indecency between 'female persons), 28.570(2) (1982)

(gross indecency between male and female);

Minnesota: Minn. Stat. Ann. S609.293 (1987) (sodomy);

Mississippi: Miss. Code'Ann. S97-29-59 (1973)

(unnatural intercourse);"

Missouri: Mo. Ann. Stat. S566.060 (Vernon Supp. 1988)

(sodomy);

Montana: Mont. Code Ann. §45-5-505 (1988) (deviate

sexual conduct);

Nevada: Nev. Rev. Stat. §201.190 (1988)_'(crime against

nature-);

New York: N.Y. Penal Law §130.38 (1987) (sodomy);

'"North Carolina: N.C. Gen. 'Stat. 14-177(1988) crime

against nature);

-North Dakota: N.D.. Cent.'Code §12.1-20-12 (1985)

(deviate act);

Oklahoma: ,Okla. Stat. Ann. tit. 21, S886 (1983) (crime

against nature);

201



,Pennsylvania: 18 Pa.Cons. Stat. Ann. §3124 (1988)

(voluntary deviate sexual intercourse);,

Rhode Island: R.I. Gen. Laws. S11-10-1 (1988)

<''Rabominable-and detestable crime against nature);

South Carolina: S.C. Code Ann. S16-15-120 (1985)

(buggery);

'Tennessee: Tenn. Code Ann. §39-2-612 (1982) (crimes

' 't f9against 'nature)=; ><-

Texas: Tex. Penal Code S21.0 (1989) (homosexual

conduct);

Utah: Utah Code Ann. §76-5-403 (1987), (sodomy);

.Virginia: Va. Code S18.2-361 (1988), (crimes against

, nature);

Wisconsin: Wis. Stat. Ann. S944.17,, ~(19,82) (sexual

>- perversion). '--)!

276. The following states have statutes outlawing adultery

orfornication or both:, ,

Alabama. Ala. Code S13A-13-2 (1982) (adultery);

Arizona: Ariz. Rev. Stat. Ann.S14-1409 (Supp. 1988)

(open & notorious cohabitation);',

.Colorado: Colo.,Rev.--Stat. S18-6-501 (,1986) (adultery);

-'Connecticut: ,Conn. Gen. Stat. Ann.§53a-81 (1985)

(adultery);

District of Columbia: D.C. CodetAnn. S§22-301

(a-',,'(adultery), 22-1002 (1981) (fornication),; e '
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Florida: Fla. Stat. Ann. S§798.01 (adultery),798.02

(lewd & lascivious behavior), 798.03 (1976)

(fornication);

Georgia Ga.-;Code Ann. §§16-6-18 (fornication), 16-6-19

(1985) (adultery);

Idaho: Idaho Code §§18-6601 (adultery), 18-6603

(fornication), 18-6604 (19877) (lewd cohabitation);

IlXinois:, Ill.; Ann. Stat. Ch. -38, §S11-7 (adultery)

11-8 (Smith-Hurd 1979) (fornication);

Kansas: Kan. Stat. Ann. SS21-3507, (adultery), 21-3508

(1988)6 (fornication);

Massachusetts:. Mass. Gen. Laws Ann. ch. 272, SS14

(*i,,(adultery), 16 (lascivious cohabitation),, 18 (1970)

(fornication) r',.

Michigan: "Mich. Comp. Laws Ann. §28.567,(1982) (lewd &

lascivious cohabitation);

Minnesota: Minn. Stat. Ann. S§§609.34 (fornication),

'609 .36 (1987) (adultery);

4Mississippi: Miss. Code Ann. S§97-29-1 (adultery &

-fornication -unlawful cohabitation) ,97-29-2 (adultery

.& kfornication -, between'teacher,& pupil),,-,97-29-5

(adultery,-& fornication - between persons, forbidden to

marry), 97-29-7 (adultery & fornication - between

V-guardian & ward), 97-29-9 (1973 & Supp. 1988) (adultery

&fornication - going out of state to marry);
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gNebraska: Neb., Rev -Stat. §28-704 (1985), (adultery);

North Carolina: N.C. Gen. Stat. §14-184,(1988)

' (fornication & adultery);

North Dakota: N.D. Cent. Code SS12.1-20.08

(fornication), 12.1-20-09 (adultery,), 12.1-20-10 (1985)

(unlawful cohabitation);,

Oklahoma: Okla. Stat. Ann. tit. 21, §871 (1983)

'(adultery);

Rhode Island: R.I. Gen. Laws §§11-6-2 (adultery),

11-6-3 (1988) (fornication);

-South Carolina: S.C. Code Ann.,,§16-15-60,(1985)

,'(adultery & fornication)

Virginia: -Va. Code §§18.2-365,,(adultery), 18.2-366

(1988') (adultery','&,j fornication ,by persons forbidden to

marry),;

_FWest Virginia: West Va. Code §§61-8-3 (adultery &

fornication), 61-8-4 (1989) (lewd &-lascivious

cohabitation);

Wisconsin: Wis. Stat. Ann. S§944.15 (fornication),

-944.16 (1982) (adultery).

'277.'Thefollowing states have reclassified statutory rape

into some other form of sexual misconduct. ,

Alaska: AlaskaStat. SS11.41.434j(sexua,1 abuse of

minor lstdegree), 11.41.436,(sexualabuse of-

minor 2d degree), 11.41.438 (sexual abuse of minor 3rd
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degree), 11.41.440 (1988) (sexual abuse of minor

4th degree);

Arizona: Ariz. Rev. Stat. S13-1405-(1I978 & Supp. 1988)

(sexual conduct with minor);

Arkansas: Ark. Rev.' Stat.SS5-14-104 (carnal abuse 1st

degree: victim under 14, perpetrator 18), 5-14-106

(carnal abuse 2d degree: victim under 16, perpetrator

20), 5-14-107 (1987) (sexual misconduct: victim under

under 16);

California: Cal. Penal Code §261.5 (1985)

(unlawful sexual intercourse w/ female under 18);

Colorado: Colo. Rev. Stat.-SS18-3-403 (sexual assault

2d Degree:,victim under 15, 4 year ,age difference),

918''-3-404 (sexual +assault-`3d degree (victim under 18,

perpetrator guardian), 18-3-405 (1986 & Supp. 1988)

(sexual assault on a child: victim under 15, 4 year age

-difference); ,L4's7,,'_ '-,§'''Sl'

Connecticut: Conn. Gen. Stat. SS53a-71' (sexual assault

2dedegree), 53a-72a (1985) (sexual assault 3d degree);

Delaware: 11 Del.,Code §§767 (unlawful sexual contact

'3d -degree), 768 (unlawful -sexual contact'2d degree

773 (unlawful sexual intercourse 3d degree: victim

under 16), §775(a)(4) (Supp. '1988) (unlawful sexual

intercourse 1st degree: victim under 16);,'

Florida: Fla. Stat.'Ann.§S794.041 (sexual
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activity with child by or at solicitation of person in

familial or custodial authority) 794.05-(1976 & Supp.

'i'1988) (carnal intercourse, with unmarried person under

18;

Hawaii: Hawaii Rev. Stats. §707-732 (Supp. 1988)

-(sexual assault 3d degree).;

Illinois_: Ill. Ann.-Stat. Ch. 38, S§12-13 (criminal

'-se al assault: victim under 18,-family member, 13 -17

defendant 17), 12-14 (aggravated criminal sexual

assault victim under 13, defendant 17), 12-15 (criminal

sexual abuse: victim,9-17, defendant under 17; victim

13-to 17,'defendant 5 years older), 12-16'(1979 & Supp

-,>`41988) (aggravated criminal sexual abuse: victim 9-17,

-defendant iunder- f17; victim '13-17,- defendant 5 years

older; victim 13-17, defendant 17, position of trust)

Indiana: 'Ind. Code §35-42-4-3 (1985)-(child

molesting);

Iowa: Iowa Code Ann. SS709.3 (sexual abuse 2d degree:

victim-under 12), 709.4 (1979 & .Supp.- 1988) (sexual

' abuse-3d degree: victim 14-15);

Kansas: Kan. Stat. Ann. S21-3503 (1988),(indecent

liberties)-;,

K--Kentucky: ;: Ky. Rev. Stat. Ann.SS510.040 (rape 1st

degree victim under 12), 510.050 (rape,2d degree:

-victim 12-13), 510.060 (1988) (rape 3d degree: victim
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14-15, defendant 21);

Louisiana: La. Rev. Stat. Ann. §14:42 (aggravated

rape: victim under 12) , 14:43-.l (sexual battery)

(1986);

Maine: Me. Rev. Stat. Ann. tit. 17-A, §S252 (rape:

victim under 14), 253 (gross sexual misconduct); 254

(1983 & Supp. 1988) (sexual abuse of minors);

Maryland: Md.,Crim. Law Code S§463 (second -degree rape:

victim under 14), 464C (1974) (fourth degree sexual

offense: victim 14-15, defendant 4 years older);

Massachusetts:,, Mass. Gen. Laws Ann. ch. 265, §§23

(rape

and abuse of Child), ch.'272, §4 (1970) (inducing

person under 18 to-have sexual intercourse);

.-Michigan: 'Mich. Comp. Laws Ann., §§28.788(2) (criminal

asexual conduct lsti-degree (victim under 13; victim

13-15, member of household), 28.788(3) (criminal sexual

'conduct 2d degree), 28.788(4) (1982 & Supp. 1988)

(criminal-sexual conduct 3d degree (victim 13-15);

Minnesota: Minn. Stat.'Ann. S§609.342 (criminal sexual

'''' ,',conduct 1st degree: victim under '13, defendant 36

months older; victim 13-15, defendant 48 months

,,6older), 609.344 (1987 & Supp. 1988) (criminal sexual

conduct 3d degree: -same);

> 'Mississippi: Miss.' Code Ann.-§S97-3-65 (rape: victim
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under 14)j,'97-3-67 (Supp. 1988),(rape, carnal

knowledge: victim 14 to 17, defendant older);

Missouri: Mo. Stat. Ann. S566.050 ,(1979),(sexual

I'assault`2d degree: victim 16, defendant -17);

Montana: ' Mont. Code Ann. §S45-5-502:-(sexual assault

(victim under 16,,defendant 3 years older); 45-5-503

(1988) (sexual intercourse w/o consent);

Nebraska: Neb."Rev. Stat. §28-319 (1985) (sexual

assault 1st degree);

Nevada: Nev. Rev. Stat. §200.366 (1989) (sexual

assault: victim under 14);

'New Hampshire:?? N.H. Rev. Stat.-, Ann. SS632-A:2

-,.'(aggravated felonious -sexual assault: victim 13-15;

',,victim 13'-17, personsin authority), -,632-A:3 (1986 &

Supp.. 1988) -(felonious sexual assault''(victim 13-15);

New Jersey: N.J. Stat. Ann. §2C:14-2 (1982 & Supp.

1988) (sexual assault (victim under 13; victim 13-15,

defendant family member; victim -16-17,' defendant in

household w/ supervisor duty);

New Mexico: N.M. Stat. Ann. §30-9-11 (1988) (criminal

sexual penetration: victim under 13,; victim 13-15

defendant in authority; victim 13-15, defendant 18);

New-York:> N.Y. Penal Law SS130.20 (sexual misconduct:

victim under 17, defendant -21), 130.30 ,(rape 2d degree:

(victim under 14), 130.35 (rapelst degree: victim
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under 11), 130.70 (1987) (aggravated sexual abuse:

attempt: victim under 11 w/ instrument);_

.North Carolina : .,' N.C. Gen,. Stat. S-SI4,,-27.2 (first

degree rape: ,victim under,13, ,,defendant over 12, 4

years older),,14-27.7 (1988) (intercourse and sexual

offenses w/'certain victims: victim under 18 defendant

assumed position of parent);

: Noith 'Dakota: -N.D. Cent. Code §§12.1-20-03 (gross

sexual imposition: victim under 15), 12.1-20-05 (1985)

(corruption or solicitation of minors: victim 15-17);

Ohio: Ohio Rev. Code Ann. §S2907.02_,(rape: victim

tunder 13), 2907.03 (sexual battery: w/parent or step

-parent), 2907.04 (Page 1987 & Supp. 1988),,(corruption

of-7'' minor: kvictim" 12-15);

Oklahoma: Okla. Stat. Ann. tit. 21,,§§1111 (rape:

victim under`16), §1114, (Supp. 1988) (rape 1st,

2d degree: victim less than 14);

Oregon: Or. Rev. Stat. §§163.355 (rape 3d degree:

victim under 16), 163.365 (rape 2d degree: victim under

'14) , 163.375 (rape 1st degree: victim under 12;

'victim under'16; defendant brother, father, step

s fath-'), 'r1'63.'44 5 ''(1988) '(sexual misconduct (victim

-- under 18);

rRhode Island: --R.I.,`Gen.- Laws S§11-37-6 (3d degree
w,

esexu'aldassault: victim -14-15); 11-37-8.1 (1988) (1st

s . -l , .ssault:'~ .15 . .11 20

-'- ' 209'--a



LUST92- 1.DOC

degree child molestation sexual assault: victim under

15);

South Carolina: S.C. Code Ann. S16-3-655 (1985)

(criminal sexual conduct w/ minor: (victim under 16);

South-Dakota: S.D. Comp. Laws Ann. §22-22-1 (1988)

(rape: victim under 10; victim 10-16, defendant 3 years

older);

Texas: Tex., Penal Code '§§22.011' (sexual assault:

victim under 17), 22.021 (1989) (aggravated sexual

assault: victim under 14);

Utah: Utah Code Ann. SS76-5-401 (unlawful sexual

intercourse: victim under 16),X76-5-402.1 (1987) (rape

of a child: victim under -14);

-t ̂  Vermont: qVt. Stat.-Ann.---tit. 13,1 S§3252-,(sexual

assault (victim under 16), 3253 (1974 & Supp.' 1988)

(aggravated sexual assault (same)- ;

Washington: Wash. Rev. Code Ann. S§9A.-44-073 (rape of

child 1st degree- victim under 12, defendant 2 years

older), 9A.44.076 (rape of child 2d degree: victim

112-13,^'defendant 3 years older), 9A.44.079 (1988) (rape

of child 3d degree: victim 14-16,:defendant 4 years

'older);

West Virginia: West Va. Code SS61-8B-3-j(sexual assault

*<st degree: victim under 12, defendant 14), 61-8B-5

'(1989) (sexual assault 3d degree: victim under 15,
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'defendant 16);

Wisconsin: Wis. Stat. Ann. §940.225 (1982 & Supp.

t198t8)3 (secual assault: Ist, degree, victimi,,,under 12, 2d

degree: victim 12 -17);

Wyoming: Wyo. Stat. §S§6-2-303 (sexual assault 2d

degree: victim under,12, defendant 4 years older),

6-2-3,04 (1988) (sexual assault 3d degree: victim

_,unaer )16, defendant 4 years older).

278. BLOOM, THE CLOSING OF THE AMERICAN MIND 97-98 (1987).

279. Id. at 99-101, 141-240.

280. GALLUP REPoRT-'#263 19-20 (Aug. 1987) (Premarital Sex).

281. Id. See also GALLUP REPORT #259 32-33 (Apr. 1988)

(Catholics) which shows amajority of U.S. Catholics

favor changes in the- Church's sexual-morality with

'regard to its teachings on extramarital sex.

282. GALLUP REPORT #244-45 2-3 (Jan.-Feb. 1986)

(Homosexuality)'.

283. GALLUP REPORT #267 24-25 (Dec. 1986) (Women).

284. GALLUP REPORT #197 28-29 (Feb. 1982) (Child Abuse).

285. Getz'v. State, Del Supr., 538 A.2d 6126, 733-74 (1988).

2 286. The-majority of scholars examining Rule 404(b) treat it

as an inclusionary rule for specific instances of

''conduct proving intermediate-issues,-and treat the list

of possible intermediate issues in Rule 404(b) as

examples, and not an-exclusive enumeration of
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exceptions. IMWINKELREID, supra note 178, S§2.29-2.31.

28'7. Id. at §2.30.

288. See supra: note,140.

289.; See supra note 141.

290. See supra note 142.

291. See infra text accompanying notes 336-66.

292. See infra text accompanying notes 425-26.

293.-They ared'Delaware (Getz v;. State, Del. 'Supr., 538 A.2d

726,'729 (1988)), Indiana, Lannan v. State, 600 N.E.2d

1334 1992), Kentucky (Pendelton v.- Commonwealth, 685

-'' S.W.2d 549 (1985)), New York (People v. Lewis,69 N.Y.2d

321, 514 N.Y.S.2d 205, 506 N.E.2d 644 (1987)). West

-Virginia repudiated the lustful disposition rule in

Y -"-1986, State v.Dolinj> 347 S.E.2d',208,(W.Va. 1986).

However, West Virginia reversed itself and overruled

Dolin in State v. Edward Charles L., 398 S.E.2d 123

-(W.Va. 1990).

-294.'-The following states still recognize the lustful

"disposition exception to the general bar against

character evidence:

Adz"'@ SprAlaska:, Soper v. State, 131 P.2d 587 (Alaska App.

' 1987); Burke v. State, 624 P.2d 1240-(1980) (lustful

motive child molesting). But see Johnson v. State, 727

P.2d 1062 Alaska App. 1986) (prior sexual-relations

between victim and defendant inadmissible only to show
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lewd disposition) .

Arizona: State v. Treadaway, 116 Ariz. 163, 568 P.2d

1061 (1977) (child molesting); State v. Beck, 151 Ariz.

130,z 726 P.2d 227 (App. 1986) (incest);,State v. Speno,

14 Ariz. 142, 704 P.2d 272 (App. 1985).

Arkansas: Free v. State, 293 Ark. 65, 732 S.W.2d 452

(1987); White v. State, 290 Ark. 130, 717 S.W.2d 784

(1A86) (onlyin'cases of incest and child abuse).

California: People v. Sylvia, 54 Cal. 2d 115, 4 Cal.

Rptr.'509, 351 P.2d 781 (1967) (rape); People v.

Stewart,- 181 Cal. App. 3d 300, 226 Cal. Rptr. 252

(1986).-

:District of Columbia: Pounds v. United States, 529

A'2l' 79 1(D.C. App.$ "1987) >'(predisposition to 
gratify

passion); Bracey v. United States, 79 U.S. App. D.C.

23^, 142 F.-2d '881 (1944) (statutory rape).

Georgia: Davis v. State, 249 Ga. 309, 290 S.E.2d 273

-(1978); Johnson v. State, '242 Ga. 649, 250 S.E.2d 394

(1978) (to show defendant's-bent of mind in rape

prosecution); Rodgers v. -State, 261 Ga. 33, 401 S.E.2d

9 735 (1991) (to show bent of mind in child molestation

'prosecution); Smith v.- State, 182 Ga. App. 740, 356

S.E.2d 723" (1978) (child molesting).

' -^Idaho: -State v.iSchwartzmiller, 107 Idaho 89, 685 P.2d

830 (1984) (lewd disposition).,
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iiowa:i State v. -Plaster, 424 N.W.2d 227 (Iowa, 1988);

State v. Ripperger, 409 N.W.2d 693,,694 (Iowa 1987);

State v. Spaulding, 313 N.W.2d 878, 880 (Iowa, 1981);

'(to show passion or propensity for illicit sexual

relations with the particular victim-).

Kansas. State v. Damewood, 245 Kan. 676, 783 P.2d 1249

(1989)-(to corroborate complaining child witness's

testimony in sexual assault case); State v. Moore, 242

Kan. 1, 748 P.2d 833, 837-38 (1987); State v. Clements,

'241 Kan. 77, 734 P.2d 1096 (1987) (sodomy).

Louisiana-: State v. Morgan, 296 So.2d 286 (La. 1974);

State v. Hammond, 520 So.2d 1150 (La. App. 1987)

"(aggravated rape).

Massachusetts:` Commonwealth v. King, 387 Mass. 464, 441

N.E.2d 248 (1982) r(lecherous disposition: child

molesting); Commonwealth v. Bemis, 242 Mass. 582, 585,

136 N.E. 597 (1922-) (statutory rape); Commonwealth v.

Thomas, 19 Mass. App. 1, 471 N.E.2d 376 -(1984) (to

show probable existence of same passion or emotion at

the time in issue).

_Mississippi: -Coatesyv._State, 495'So.2d 464, 468

~(Miss.. 1986) ,>(sexual battery of a teen age step

,daughter); Brooks v. State, 242 So.2d 865, 869

-J(1971) -(lustful disposition: rape -of a child of 8).

Missouri: State v. Graham, 641 S.W.2D 102, 105 (1986)
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(rape of step daughter: to show motive for-,rape,

satisfaction of sexualdesire); State v. Garner, 481

S. W,2d '239, FL241 (Mo,.-1,9722) State v. Taylor, 735

$S.W.2d'412 (Mo.- App. 1987) (sodomy: to demonstrate

strength of passion-for victim).

Nebraska: ,1State v.'Craig, 219 Neb. 184, 361 N.W.2d 206

(1985) (to show pattern of deliberately motivated

sexual acts).

Nevada: McMichael v. State, 94 Nev. 184, 577 P.2d 398

(1978) (fellatio of a,12 year old boy:,adopting

McDaniel'v.'State: to show the nature of accused's

emotional proclivity).,

'New Mexico: State v. Mankiller,, 104 N.M.,461, 722 P.2d

118'3e,'1191'(N.M. App.1986) (childzmolesting: lewd &

lascivious disposition);,State v. Minns,,80 N.M. 269,

'454 P.2d 355 '(N.M. App. 1969).

;-Oregon. ''State v.-'Pace, 187 Or. 498 ,2l2 P.2d 755, 759

'S(1949) (incest: to show lustful disposition); State v.

Hisey, 55 Or. App. 427, 637 P.2d 1388 (.1981) (lustful

disposition or propensity)., , _

Pennsylvania: Commonwealth v. McLucas,',357 Pa. Super.

449,,516 A.2d 68,- 71 (1986) (statutory rape & incest:

to show a passion'or propensity'for illicit sexual

relations with the particular personconcerned 
in the

crime at trial);-Commonwealth v. Leppard, 271 Pa.
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Super. 317', 1413 A.2d 424, 425 (1979) (incest). But see

Commonwealth v. Boulden, 179 Pa. Super. 328, 114 A.2d

'867 (1955) (corrupting morals of child:'uncharged

misconduct held inadmissible to prove.,proclivity to

engage in child molesting); Commonwealth v. Shively,

492 Pa. 411, 424 A.2d 1257 (1981) (admission of

uncharged misconduct in, sedx offenses no longer more

"liberalized than in other types ofcrime: overruling

Commonwealth v. Kline, 361 Pa. 434, 65 A.2d 348

(1949)). But c.f. Commonwealth v. Claypool, 508 Pa.

, 198, -495 A.2d 176 (1985), (concurring opinion of

Hutchinson, J.: quoting Kline with approval on general

rule of admission of ,similar sexual -crimes to show the

defendant-'s "stateof mind" -atthe time of the

commission' of the offense charged). -

Rhode Island: State v. Tobin, 602 A.2d 528 (R.I. 1992)

(lewd disposition or . . . intent); State v. Burns,

524 A.2d 564, 568 (R.I. 1987) (child molesting step

daughter: to show lewd disposition or intent); State v.

Jalette, 119 R.I. 621, ,624-25, '382 A.2d 530, 531-34

' ',(1971)-(indecent' assault on daughter).

South Dakota: State v. Champagne, 422'N.W.2d 840,

841-44 (S.D. -1988), (unlawful sexual contact, crime of

spec-ific fcintent: -!iprior sexual misconduct with other

-victims admitted-to show specific intentto touch for
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lustful purposes); State v. Roden, 380 N.W.2d 669,

670-71 (S.D. 1986) (digital rape of child: other

similar misconduct admitted to show "implied 
intent or

<'objective to'satisfy; his sexual urges with

children").

Texas: Williams v. State, 490 S.W.2d 604 (Tex. Crim.

App. 1973);-Sherwinksi v. State,,1991 Tex.App. Lexis

'-3O73; Boutwell v. State, 719 S.W.2d 164, 174-79 (Tex.

Crim.'App. 1985) (child molesting of little boys: on

rehearing, restating Battles v. State for limited

lustful-disposition exception to prove familiarity

between defendant and victim held not applicable 
to

'-rape cases: evidence of contact with other boys 
held

inadmissible because not within' Battles -exception

showing continuous relationship between victim 
and

defendant); Meyers v.-State, 737 S.W.2d 6 (Tex. App.

1987) (incest: to show opportunity).

'Utah: State v. Neel, 23 Utah 541, 65 P. 494, 495

(1908) (never overruled). -

Vermont: State v. Cardinal, 584 A.2d 1152 (1990) (to

prove defendant had proprietary interest in daughter-

victim). .

Virginia: 'Moore v. Commonwealth, 222 Va. 72, 77, 278

S.E.2d 822, 825 (1981)'(incest: to show incestuous

disposition); Waitt v. Commonwealth, 207 Va. 230, 235,
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'148'S.E.2d '805,1 809 (1960) (rape of 14 year old

daughter: to show disposition of defendant toward

victim): Stump v. Commonwealth, 137 Va. 804,808, 119

'S.E.2d 72,73 (1923)' (statutory rape: subsequent sexual

relations admissible to show relationship between

victim and defendant,); Marshall v. Commonwealth, 5 Va.

'App. 248, 361 S.E.2d 634,,637J(1987) (statutory rape:

rev'd on error in cautionary 'instruction to jury on

admission of prior and later sexual activity between

defendant and victim, admission of other -acts held no

error, proved disposition to-engage in sexual

-activity). -

Washington:. State v.. Ray, 116'Wash.2d 531, 806 P.2d

-1220 "(1991) (lustfuljdisposition in 'Uincest

'prosecution); State v. Ferguson, 100 Wash. 2d 131, 667

P.2d 68 (1983) (indecent liberties: lustful

disposition); State v.-Carver, 37,Was. App. 122, 678

P.2d 842 (1984) (statutory- rape:-lustful disposition).

West Virginia: In re Carlita B., 408 S.E.2d,365 (W.Va.

1991) (lustful disposition in child molestation

prosecutions); State v.-Edward Charles L.,-398 S.E.2d

123 (19go),.

Wisconsin: State v. Friederich, 135 Wis.2d 763, 398

N.W.2d 763, 771-74 (1987) (Incest: prior child

molesting incidents admitted to show plan to satisfy
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lustful motive); State v. Fishnick, 127 Wis. 2d 247,

253, 378 N.W.2d 272, 276, 279-80 (1985) (child

Hmolesting: to show lustful motive); State v. Conley,

-1941Wis.-o12d 384, 416 N.W.2d 69, 75 (1987) (indecent

liberties ,to show motive of sexual gratification)

4%,p, '- '''Wyoming: Maniken v. State, 737 P.2d 345, 346-47 (Wyo.

1987)' (incest: to show history of event); Brown v.

Steate, >736 P.'2d 1110 (Wyo. 1987) (incest: to

- -show motive for relationship).-,

While Maine follows the orthodox version of R. 404(b)

in admitting uncharged misconduct, that dicta in State

v. DeLong, 505 A.2d 803 (Me. 1986) speaks about

' ' ' sadmission of other incestuous acts between father and

daughter asproof "oft the defendant's.attraction towards

the'victim, which sounds very much like the "lustful

' disposition" rule.

C \ ' --- 295. See, e.g.,'Johnson v.' State, 188 Ga. App.- 499, 373

'S.E.2d'284 (1988).

296. See, e.g., McGuire v. State, 188 Ga. App.'891, 374

-`,,,,S`E.2d 816-(1988).

297. See, e.g., 'Se rs v.State,182Ga. 'App.' 480, 3562

S.E.2d 72 (1987).

298. See, e.g., Sears v. State, 182 Ga. App. 480, 356 S.E.2d

72 (1987); Cooper v. State, 173 Ga. App. 254, 325

S.E.2d 877 (1985) (19 years between incidents).
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299. See&,- e.g., Johns v. State, 181 Ga'. App. 510, 352 S.E.2d

826 (1986).

300. See, e.g., Rodgers v. State, 261 Ga. 33, 35, 401 S.E.2d

735, 736 (1991); Johnson v. State, 242 Ga. 649, 652,

250 S.E.2d 395, 398 (1978).

301. Georgia has two different lines of development. One

line springs from Dorsey v. State, 204 Ga. 345, 49

S.E.2d 886 '(1948). In Dorsey, the African-American

defendant was charged with sexually assaulting Bertie

Mae Kelly, a white woman, on January 25, 1947. The

method used was commonplace, a mugging attack from

behind. The victim was forcibly dragged behind a house

-and the perpetrator accomplished conventional sexual

intercourse on the victim without furthers physical

battery. -'The victim identified the defendant at a line

-up of African-American males. The-State offered

evidence of a later similar sexual assault on Sara

Crumley, another white victim, on September 8, 1947.

She also identified the defendant as the perpetrator of

Xthe assault on her. -The Georgia Supreme Court affirmed

Dorsey's conviction, holding that the admission of the

second, later sexual assault was relevant to prove the

"'bent of mind" of the-defendant in the earlier January

incident. The crime did not require proof of specific

intent. The introduction of the later assault may
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answer the questions'!'Why did he do it?", but it does

so by saying that he did it to gratify his abnormal

sexual passions by rape. -Dorsey has been followed 
in

recenat yearsby the Georgia Supreme Court on the 
idea

that evidence of other uncharged sexual misconduct

should be liberally admissible. See, e.g., Rodgers v.

State, 261 Ga. 33, 35, 401 S.E.2d 735, 736 (1991)

"(child molestation & sodomy) ; Johnson v. State, 242 Ga.

649, 250 S.E.2d 395, 398 (1978) (kidnapping and rape);

Wimberly v. State, 180 Ga.App. 148, 3481S,.E.2d 692

(-19986). The second line of development follows from

-child molestation and incest cases holding that

,-evidence of similar sexual misconduct -in such cases 
is

t.'relevant to prove lustful'disposition. See, e.g.,

Stephens v. State, 205 Ga-. App.' 403, 1992 Ga. Lexis

''1205 (1992); Franklin v. State, 201 Ga., App. 147, 148,

_410 S.E.2d 451, 452 (1991); Conawayvi nState, 188 Ga.

App. 561, 373 S.E.2d 660 (1988). The lustful

'disposition cases started'with McMichen-v. State, 
62

Gav App. 50, 53, 7 -S.E.2d 747,8 750 (1940). The court

held -that ;other instances of sexual misconduct

committed by the defendant before and after the crime

'charged in the indictment were admissible to show the

h`:'defendant's plan or-design, or to show his lustful

'Xdispos-ition.' McMichen cited State v. Katz, 21 Mo. 493,
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'''181 "S.W. 425 (1915) -to support admission. Katz, a rape

case, involved admission of later assaults committed by

the three defendants against the same victim on the

same day as the sexual assault charged-in the

indictment. The Katz court did not use the words

"lustful disposition". 4McMichen was cited as the

source of the lustful disposition rule in Warren v.

State, 95' Ga`. App. 79,--97 S.E.2d 194 4(1957). Warren

was cited as the source of the lustful disposition

"exception in Feltz v-. State, 154 Ga. App. 571, 269

S.E.2d 73 (1980). Feltz was cited in Gaskin v. State,

166 Ga. App. 331, 303 S.E.2d 778 (1983). Gaskin was

cited in--Tucker v. State, 191 Ga. App. 648, 382 S.E.2d

' '425 '(1989). Tucker was cited .f or support for the

lustful disposition rule in Stine v. State, 199 Ga.

App. 898,- 406 S.E.2d 293 (1991). lStine also cited

Statefv.`Johnson in support of admission of other

sexual misconduct evidence.

302. See, e.g., Bacon v. State, 209,Ga. 261,-71 S.E.2d 615

(1952), which announced a general-rule permitting

introduction-of similar sexual misconduct to prove

motive, intent, plan or design. This doctrine is

> followed -in rape ca-ses as a- justification for admitting

' 'iprior rapes of the same victim by-the'-defendant. See,

e.g., Tiller v. State, 238 Ga. 67, 230 S.E.2d 874
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(1976). The Bacon doctrine has been applied to admit

proof of other similar,-rapes of different 
victims in

the vicinity of the rape for which the defendant was

'charged. 'CSee, e.g., ,Houston v. State, 187 Ga.App. 335,

370 S.E.2d 178 (1988).,

303. For earlier, similar offenses, see, e.g., Houston v.

State, 187 Ga. App. 335,' 370 S.E.2d 178 (1988) (two

prior, similar 'burglaries,&'rapes); Hill 
v. State, 183

Ga. App. 404, 359 S.E.2d 190 (1987) (11 year old rape

conviction on victim also living in his home); 
Nolley

v. State, 181 Ga. App. 585, 353 S.E.2d 80 (1987);

Keller v. State, 18-1 Ga. App. 208, 351 S.E.2d 731

*A (1986) (prior child molesting acts against stepdaughter

''>adimissible, in"prosecution for molesting 
stepson); Evans

v.- State, 180 Ga. App. -1, 348 S.E.2d 561 (1986) (prior

'incestwith niece). For later, similar offenses, see.,

e.g., Chambley v. State, 177 Ga. App. 647, 340 S.E.2d

635 (1986) (rape occurring-one week after rape charged

in indictment).

'304.R'odgers v.N-State, 261, Ga..33, 401 S.E.2d 735-(1991).

The defendant was charged with molesting 
~a 12 year old-

''boy. While incarcerated awaiting trial, Rodgers

allegedly made-homosexual overtures 
to two fellow

'priasoners. These later homosexual encounters with

adults who had the legal right to consent 
to Rodgers'
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request, were admitted to show Rodgers' earlier

proclivity towards children.

305.`' 204-Ga.-App.- 469, 419,S.'E.2d 503 (1992).

306. Id. at'204 Ga. App. 471,,419- S.E.2d 505..

307. 204 Ga'. App. 806, 420 S.E.2d 582 (1992).

308. Id. at 204 Ga.App. 808, 420 S.E.2d 583. This case is

strikingly similar to Regina v. Lewis [1982] 76 Crim.

App' 33. The "Court of tAppeal ,also admitted evidence

showing the accused had collected pedophiliac

pornographic materials in his residence. It is not

'clear whether the defendant in Burris simply denied the

;'allegations, tor claimed an innocent reason for touching

r the children.

ti309 .- ' Id-.<lt at U204' 'Ga. tApp. 808, 420 S.E.2'd 582.

$/310. See, e.g., Ex Parte Corbitt, 596 So.2d 430 (Ala. Cr.

App. 1991); George v. State, 306 Ark. 360, 813 S.W.2d

792 (1991); State v. Esponge, 593 So.2d 677 (La.App.

w_1991); Commonwealth v. Purinton, 32 Mass. App. Ct. 640,

9" 593 N.E.2d-1307-(1992); State v.-Lachterman, 812 S.W.2d

759 (Mo. App. 1991); State v. Delgado,,815 P.2d 631

-(N.M._App. 1991); State v. Tobin, 602 A.2d 528 (R.I.

" 1992); Williams v. State, 490 S.W.2d 604 (Tex.

' Crim.App. 1973); State v. Ray,- 116 Wash.2d 531, 806

vP.2d 1220 (199l); State v. Chittum, 408 S.E.2d 31

(W.Va. 1991) -(child molesting). See also the analysis
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S of the Kentucky Court of Appeals -in Thacker 
v.

Commonwealth, 816 S.W.2d 660, 662 (Ky. App. 1991) that

questions whether ,(entucky, ever departedfrom 
the

lustful disposition rule in Pendleton v. Commonwealth,

685 S.W12d 549 k(Ky. 1985), although Pendleton

ostensibly overruled earlier case law using 
the lustful

deposition rule.,,

311. See, e.g., Free v. State, 293-Ark. 65, 732 S.W.2d 452,

455 ('1987) (sodomy with children); White v. State, 290

Ark. 130, 717 S.W.2d 784 (1986); Johnson v. State, 288

Ark., 101, 104, 702 S.W.2d 2,4 >(1986) (incest); Williams

v. State, 103 Ark. 70, 146 S.W.2d 471 (1912) (carnal

knowledge).

312. 2 8 AArk.-535}, 597 S.W.2d 598 "(1980).

313. Id. at -268 'Ark. 537, 597 S.W.2d 599.

314. Id.,

315. White,' 290 Ark. at-132, 717 S.W.2d at 785.

316.'Free, 293 Ark. at 67, 732 S.W.2d at 455. Free was

charged with five counts of homosexual forcible 
rape

'upon a nine year'old nephew. ,The boy was allowed to

testify to prior-incidents of oral and 
anal sex with

''delfendant.'See alsoSullivan-v. State,,-,289 
Ark. 325,-

327;' 711'S.W.2d 479, 480 (1986). Sullivan was charged

0'< with forcibly-raping his 13 year old 
step' daughter in

the'bathroom of their house when several 
other family
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members were present. Thegirl testified to other acts

of fondling and sexual intercourse with defendant

starting a year before the ,rape.

-317. State v. McFarlin, 110 Ariz. 225, 228,, 517 P.2d 87, 90

(1973).

318. 116 Ariz. 163, 568 P.2d 1061 (1977).

319. Id. at 116 Ariz. 165, 560 P.2d 1063.

320. Id` at 116 Ariz.' 169, 560 P.2d ;1065.

321. 80 Ariz. 381, 298 P.2d 798 (1956).,,,

-'322. Id. at 80 Ariz. 385,,298 P,2d 802-03.

323. Id.,

324. Id.,

'325. Treadaway, 116 Ariz. 169, 560,P.2d 1065. -The court

'' reviewed a'smattering of recidivism studies dating from

the 1950's to support its doubt as to'the validity of

-recidivism as a predictor of future sexual misbehavior.

Besides Tappan's New Jersey report, the court reviewed

the Mayor's Special Committee Report for the Study of

Sex Offenses produced for-Mayor La Guardia of New York

' City backin 1941, andthe 1950 study of 102-sex

offenders at Sing Sing. None of these studies would

hold watertoday.

326., 148 Ariz. 490, 715 P.-2d 743,(1986),.

327. Id. at 148-Ariz. 495,,715 P.2d 747.

'328. 136 Ariz. 83, 664 P.2d 233 (App. 1985).
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329. Id. :at 136 Ariz. 86, 664 P.2d 235.

330. 149 Ariz. 493, 720 P.2d 94 (App. 1985).

331. 156 Ariz. 518, 753 P.2d 1174 (App., 1987).

332. The Ari2ona Court of Appeals was faced with a double

barrelled challenge to admission of uncharged sexual

misconduct in State v. Lopez, 170 Ariz. 112, 822 P.2d

465 (1991). Lopez was charged with 6 counts of

homosexual conductt with a 15 year old. .boy. The-State

introduced evidence that Lopez had three, relatively

similar encounters with young boys, the first dating

back to 1977.. In each case, the defendant lured a teen

age or pre-teen age boy into his house with a promise

of a lawn care job. .The.boy was given alcohol and

*; Marijuana in returnlforT oral sex and-anal sex 
with

-Lopez., Each boy was also promised conventional 
sex

-"with a-woman in return for sexual activity with 
Lopez.

-,The State had a psychiatrist who would supply 
expert

testimony mandated by Treadaway showing the defendant

had an unnatural propensity for such type of sexual

-encounters. The defendant objected on two grounds: (a)

the earlier sexual conduct was too dissimilar to prove

a propensity for that type of activity, and (b) even 
if

it did, the XIVth Amendment precluded.use.of such

.evidence. The defendant claimed that inclusion of

similar sexual misconduct only in sexual prosecutions
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'was,an underinclusive and overinclusive rule. The

l court of-appeals affirmed Lopez' conviction. It held

that the "emotional propensity" exception, although non

'cataloged under R. 404(b),Ariz. R. Evid. was

nonetheless similar to those listed in the rule. The

court rejected Lopez' constitutional challenge, finding

I, that sex crimes were of such special character, e.g.,

committed often in secret and- without other

corroboration,, that the Supreme Court had a rational

-basis for relaxing-the bar to uncharged ,misconduct

evidence in-sex offender cases.

333. State v. Lopez, 170 Ariz. 112, 822 P.2d 465 (App.

'- ,,,1991). ,The court held that an expert witness may

testify -about-'the general -characteristics-and behavior

of sex-offenders,-,and victims, providing that the

information is not within the realm of everyday

''knowledge. The expert cannot give an opinion on the

,-,ultimate issue of guilty by expressing an opinion that

,' bthe behavior of the defendant, evidenced by prior

uncharged sexual misconduct, is consistent with the
--,crime charged in the indictment. Id. at -170 Ariz. 115,'

811 P.2d 471. These -limits were-, originally set up in

-State- v. -Lindsey, 149 Ariz. 472, '720 P.2d 73 (1986).

--334.-Modern case law permits admission of uncharged sexual

misconduct under the Molineux rule when:
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-(a) In rape cases, prior uncharged sexual'misconduct

between the defendant and the same victim may be

offered 'to prove the defendant's intent through proof

,,,,of course of conduct, plan or design, or identity

through modus operandi. Martin v. State, 504 So.2d 335

(Ala. Crim. App. 1986); Sullivan v. State, 289 Ark.

323, t711 S.W.2d 469 (1986); State v. Howard, 187 Conn.

i68`,i 487 A.2d 1167 (1986); State v. Spaulding, 313

N.W.2d 878 (Iowa, 1981);^People v. Wright, 161 Mich.

App. 682, 411 N.W.2d 826 (1982); State v.- Kannianen,

367 N.W.2d 104 (Minn. App. 1985); State v. Schultz, 88

-N.C.'' App. 197, ',362" S.E.2d 853 (1987).

i-(b) Subsequent sexual misconduct between defendant and

victim in rape cases may be offered to prove intent,

-,motive, identity through modus operandi, as part of

interwoven crime, or of res gestae.-Chancellor v.

_--State, 38 Ala. App. 89, 80 So.2d 313, cert. denied, 262

yAla. 700, 80 So.2d 315 (1954) (later rape within hour

on same victim by defendant admissible to prove intent

'via motive); Rogers v. State, 257 Ark. 144, 515 S.W.2d

79, cert. denied, 421 U.S. 930 (1974) (to prove

" identity by modus operandi); People v. Ford, 81 Cal.

"App.2d 580, -184 P.2d 524 (1947) (later attempted sodomy

- " unon victim followed by-intercourse part of course of

conduct); Gunter v. State,-223 Ga. 290,-154 S.E.2d 608
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'(1967)' (identity and motive). But-see Davenport v.

State, 426 So.2d 464 (Ala. Crim. 1981), rev'd, 426

So.2d 472 (1982) (subsequent rape 40 minutes after the

incident charged in indictment not admissible as part

-of res gestae).

(c) In rape prosecutions, prior similar uncharged

sexual misconduct between defendant and other victims

' to prove identity through modus operandi, intent

through plan or design, part of res gestae or to rebut

consent. United States v. Cuch, -842,F.2d 1173 (10th

Cir. 1988) (two similar-rapes by defendant in five

years' time); Primm v. State, 473 So.2d 1149 (Ala.

-Crim. App. 1985) (torebut defendant's claim of

-'consent) ; Humphrey v.`iState, '54 Ala.'-App.--62, 304 So.2d

617 (1974)-(identity by modus operandi); King v. State,

253 Ark. 614, 487 S.W.2d 596 ,(1972) (identity); People

E-v. Whittington, 74 Cal. App.3d 806, 141 Cal. Rptr. 742

'(1977) (identity); -People v. Adrian, 748 P.2d 768 <

-,"(Colo. App. 1987); State v. Morowitz, 200 Conn. 440,

,'-512 A.2d 175 (1986) (podiatrist and patients); Williams

v. 'State, 110, So.2d 654 (Fla. 1959), cert,. denied, -361'

U.S.'847 (1960); Burnett v. State,-236 Ga. 597, 225

S,;E.2d 28 (1976)-(four, witnesses on modus operandi);

State v. Iaukea,; 56-Hawaii 343, 537 P.2d 724 (1975) (to

'prove victim's fear and cooperation:-knowledge of
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defendant's prior rapes); People v. Lighthart, 62 Ill.

App.3d'720, 379 N.E.2d 403 (1978) (to rebut defense of

pconsent); People v. Oliver, 50 Ill.,App.3d 665, 365

N.E.'2d 618 (1977) (-identity rape & robbery); State v.

Terrill, 241 N.W.2d 16 (Iowa, 1976) (identity through

aunt's testimony of prior rape); State v. Smith, 216

Kan. 265, 530 P.2d 1215 (1975)-(to rebut lack of

<consent); Edmonds v. '*State,-521 So.2d'269 (La. App.

1988); State v. Adams, 513 A.2d 854 (Me.-1986);

Commonwealth v. Helfant,'398 Mass. 214, 496 N.E.2d 433

(1986) (physician's modus operandi with patient

victims); People v. Oliphant,, 399 Mich.'472, 250 N.W.2d

*'_i_443 (1976) (identity by modus operandi); State v.

Crocker,"409 -'N'.W.W2d"840 -(Minn. 1987)9 (prior lewd acts);

State v.- Bolonos, 743 S.W.2d 442,(Mo.'App. 1987);

State v.'Lopez, 80 N.M. 599, 458'P.2d 851', cert.

-denied, 80'N.M. 607,;458 P.2d 859, cert. denied, 398

''U.S.-'942 (1969) (identity); State v. Teeter, 85

2N.C.App." 624,<'355 S.E.'2d -804 '(1987); State v. Whitman,

16 Oh. App.3d 246,'475 N.E.2d 486 (1984);' Eberhart v.

State, 727 P.2d`1374: (Ok1. Crim. 1986); 'Free v. State,

721 P.2d 1327 (Okl. Crim. App. 1986) (part of res

gestae), White v.-'State, 533 S.W.2d 735 '(Tenn.-Crim.

1975) (two similar prior'acts to prove'identity); State

v. Goebel, 40 Wash.2d 18., 240 P.2d 251 (1952); Sanford
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v., State,-...76 Wis.2d 72, 250 N.W.2d 348 (1977) (similar

rape 1½ years before incident in indictment admissible

to prove.identity). But see Wimberly v. .State, 180 Ga.

App. 148, 348 S.E.2d 692 (1982) (12 year old rape

conviction too remote to show plan or design to rape);

State v. Christenson, 414 N.W.2d 843 (Iowa App. 1987)

0(lack of consent defense-does not allow proof of

;similar conduct with other-victims); 'Foster v.

Commonwealth, 5 Va. App. 316, 362 S.E.2d 745 (1987)

(two similar rape incidents, not similar enough to be

"signature" crimes,- error to admit same)..-

'.(d) Subsequent similar uncharged sexual misconduct

between -defendant. and other women in rape cases to

prove intent through plan or?'designF, identity through

modus operandi-,-or as part of res gestae. Shelby v.

State, 3.40 So.2d 847 (Ala. App.):, cert. denied, 340

So.2d 849 (1976) (rape of second victim sandwiched

between two rapes of victim admissible as res gestae);

People v. Jamieson, 150 Cal. App.3d 1167, 198 Cal.

Rptr. 407 (1984)-; People v. Crocker, '25 Ill.2d 52, 183

N.$E.2d,161 (1962) '(second rape immediately following

first part of res gestae); Randolph v. State,266 Ind.

.179, 361'N.E.2d 900 (1977) (rape 7 months later

*,yadmitted to prove identity); State. bv..- James, 217 Kan.

.>696, 535 P.2d 991 (19-75) (two subsequent.rapes 2 and 5
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months after incident,in indictment admitted to prove

identity); State v. Vince, 305 So.2d 916 (La. 1974)

(rape of two teen age girls withinmonth of offense

charged in indictment to prove modus operandi); People

v.; Kelly, 386 Mich., 330, 192 N.W.2d 494 (1971); Nester

v. State, 75 Nev. 41, 334 P.2d 524 (1959); State v.

.,Sterling,, 15 Or. App. 425, 516 P.2d 87 (1973) (similar

-rape of two-teen age girls admissible to show

identity); Carroll v. State, 212 Tenn. 464, 370 S.W.2d

523-(1963) (attempted rape after break in within a few

minutes of first rape-admissible as res gestae);

,DeVonish v,. iState, 500 S.W.2d 800 (Tex. Crim. App.

1973) (identity); Williamsv. State, 500 S.W.2d 163

b $(Tex.Crim. App.' 13973) ,$(rape of accused's daughter in

',,-,--'same -bed as, complaining witness admissible as res

.h'gestae); State v.., Goebels, -.40 Wash. 2d 18, 420 P.2d

d251 (1952). 'But see Commonwealth v. Patterson, 484 Pa.'

-374, 399 A.2d 123 (1979) (rape five days later too

-dissimilar 'to be "signature").

(e) Prior similar uncharged sexual misconduct between

, defendant andvictim in incest and child molesting

r1''-cases to-prove,'intent',through proof'of course of

0.,conduct, plan or design, identity through modus

operandi, or familiarity between the parties. Coleman

v;.State,i 491,So.2d 1086 (Ala. Cr. App. 1986);
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Covington v.State, 703 P.2d;436 "(Alaska 1985); State

v. Sm-ith, 156 Ariz. 518, 753 P.2d 1174 (App. 1987)

(nude photos of child molester's yictims to show plan);

Tharp v. State, 20 Ark. App. 93, 724 S.W.2d 191 (1987)

''(incest); Free-v. State, 293-Ark. 65, 717 S.W.2d 215

(1986) (incest); People v. Martinez, 135 Cal. App.3d

819, 185 Cal. Rptr. 610 (1982), Smith V. State, 182 Ga.

Ap'p'.740, 356`S.E.2d 723 (1987) (child molesting: plan,

scheme or lustful disposition); State v.Maylett, 108

Idaho 671, 701 P.2d 291 (Idaho App. -1985) (sexual abuse

"of child); State v.-Gray, 235 Kan. 632,,681 P.2d 669

'(1984); Commonwealth v. Banker, 21 Mass. App. 976, 489

+-'`N.E.2d 1029 (1986) (incest); Hicks v. State, 441 So.2d

4 1359 (Miss. 1983); People v. Miller, :165 Mich. App.

5832,>418 N.W.2d 668 (1987)_(plan or opportunity); State

v. St. Goddard,^226 Mont. 158, 734 P.2d 680 (1987);

State v. Jones, 89 N.C. App. 584, 367, S.E.2d 139 (1984)

(indecent liberties); Salyers v. State, 755 P.2d 97

(Okla. Crim.',1988 (incest); Little v. State, 725 P.2d

606 (Okla. Crim. 1986) (plan or scheme to satisfy

-sexual desires); Commonwealth-v. McLucas, '357 Pa.

;Super .449,516A.2d 68 (1986); Commonwealth v.

Robinson, 316 Pa. Super. 152,-462 A.2d 840 (1983) (part

$ofone ,and same' transaction); lState v. Bernier, 491

A.2d 1000 (R.I.- 1985); State v. Loop, 422N.W.2d 420
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(S.D. 1988); Baldonado v. Statej 7,45 S.W.2d 491 (Tex.

,:,App. 1988) (child molesting: defendant claimed touching

accidental),; State v. Catsam, 148 Vt. ,,3666, 534 A.2d 184

~(1987);iD'; ,,, 1 ,,, , ,

(f). Prior similar uncharged sexual misconduct between

'defendant and other victims in incestand child

molesting'cases to prove intent through proof of course

of conduct, plan or 7design or'identity through modus

operandi. McFaddin v. State, 290 Ark. 177,717 S.W.2d

812 (1986) (incest);'Beasley v. State, 518 So.2d 917

(Fla.App. 1988)';',State v. Maylett,-198 Idaho 671, 701

P. 22d' 291 (App..1985); Pendleton v-. Commonwealth, 685

S.W.2d ,549 (Ky. 1985);,,People v. Garland, 152 Mich.

App. 301,' 393 N.W.2d 896 (1986)(incest); State v.

.,>,,Shamp, 427--N.W.2d 228 (Minn.-;App. 1988);-State v.

"Holden,, 414 N.W.2d'516 (Minn.-App.1987);-State v. Long,

2 223, Mont. 502, ,726 P.2d 1364 (986) (childmolesting);

','State v.' Tecca, 220 Mont. 168, 714 P.2d 136 (1986)

,(child molesting); State v. Boyd,.321 N.C. 574, 364

S.E.t2d 118 (1988), Salyer v. State,,,755 P.2d 97

t(Okla<.,Crim. ,1988)(incest:' plan or design);, State v.,

t-Champagne 422' N.W.2d 840 (S.D.1988); State v. Means,'

363 N.W.2d 565 -(S.D. 1985)'; Rodda v. State, 745

S.W.2d- 415 (Tex. App. 1988) (to rebut claim of

-'impotence);_State v. Friederich, 135 Wis.2d 763, 398
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N.W..2d 763 -(1987).But see Bolden'v. ,,State, 720 P.2d

.'957,(,Alaska App. 1986), (intent at issue:,prior

molestingincidents excluded);,Statev., Rogers, 293

S.C.,< 505, 362 S.,E.2d 7 (1987) -(prior child molesting

incident two years prior to-incident in indictment too

remote); Elmore v. State, 510 So.2d 127 (Miss. 1987)

-(prior incest too remote) VState v. Ramirez, 46

Wa~sh.'App. 223,,730"-P.2d 98 (1986) (proof of touching

genitals of victim satisfies proof of intent: other

incidents of-child molesting with other victims not

-relevant to prove, intent).

- '(g) Prior similar, ,uncharged sexual misconduct between

:--. tdefendant- and same victim in sodomy casesto prove

'intent through proofof course of conduct, plan or

design or identity through modus operandi.

State v.,Hopfe,,,249 Minn.-464, 82 N.W,.2d-681 (1957)

"'(also later offenses);.State v. Taylor, 735 S.W.2d 412

(Mo. App. 1987); State v. Sandlin, 703 S.W.2d 48 (Mo.

mApp. 1985); (strength of passion for victim); Woods v.

State, 95 Okla. Crim. 21,, 238 P.2d 367 (1951); State v.

Mayfield, 302 Or. 631, 733.P.2d 438 (1987); State v.

,,Seiler, 397 N.W.2d 89- (S.D. 1988).,

(h) Prior similar uncharged sexual misconduct between

' defendant and different victims in sodomy,-cases to

. ,. prove intent through proof of course. of conduct, plan
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or design or identity through modus operandi.

Coalter v. State, 183 Ga. App. 335, 358 S.E.2d 894

(1987); Kerlin v. State, 255 Ind. 420, ,265 N.E.2d 22

(1970) (8 years between sodomies); State v. Hopfet 249

Minn.' 464,,82 N.W.2d 681 (1957); State'v.,V _. C_.,

734 S.W.2d 873-,(Mo.;App. 1987); State v. Muthofer, 731

S.W.2d 504 (Mo. App. 1987)-(plan or design with members

of S'soccer team); 5Mayfield,'302"'Or. 631,,733 P.2d 438

(1987). But see State v. Clements,'241 Kan. 77, 734

P.2d 1096 (1987) (earlier court martial conviction for

sodomy held not plan or design to sodomize); Potts v.

State, 500 So.2d 470 (Ala. Cr. App. 1986) (20 year old

sodomy charge too-old to be proof of-plan or design).

335e. ', 236- Neb.' 48'1461` 'N.W.2d -741 (1990).

336. Id. 'at`234 Neb. 482-83, 461 N.W.2d 742-43.

337. Id7. at "236 Neb. 485, 461 N.W.2d 745.

338.-English law has long recognized this reason for

admitting uncharged sexual misconduct., 'See, e.g., Rex

-v. Ball,-[1911],App. Cas. 47 (incest: evidence of prior

sexual activity between couple admitted to rebut claim
4 .

of innocent association of brbther-and sister in same

bed); Regina'v. Lewis, [1983]-76 Crim. App. 33,

'''" '' although-much-detested by the commentators restates

this same4 principle by&,admitting evidence of the

defendant's possession of pedophiliac literature to
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rebut'his claim of innocent touching.

339. 1992 Wis. Lexis 773 (1992).

340. Id. at 773 *5.

341. Id.

342. Id. See State v. Friederich, 135 Wis.2d 1, 398 N.W.2d

763 (1987), in which the Wisconsin Supreme Court held

that evidence of prior sexuaI'l misconduct was relevant

to prove motive "because the purpose of the sexual

contact is an element of the crime" since the statute

describes sexual assault as touching for the purpose of

sexually degrading or humiliating the complainant or

sexually arousing the defendant." -The court made the

argument in Friederich that the state was obliged to

prove a crime-of specific intent in itsicase and chief,

'making intent, and motive a real issue in the case.

The Wisconsin statute is a garden variety-sexual

assault statute that does not require proof of specific

intent, because the act itself proves mens rea, which

is the gravamen of the words quoted from the statute.

343. IMWINKELREID, supra note 128 S§5:15 (membership in

conspiracy), 533 (plan).

344. See, e.g., Webb v. State, 191 Ala. App. 359, 97 So. 246

(1923) (defendant's presence at illegal still two weeks

A '-before-offense admissible to show continuing enter-

' prise); Casteel v. State, 151 Ark. 69, 235 S.W. 386,
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388 (1921) (subsequent sale of illegal liquor

admissible to prove illegal still operation).

345. See, e.g., State v. Gaetano, 96 Conn. 306, 114 A. 82,

86 (1921) (other visitors to premises knocked on wrong

door asking for prostitutes, admissible to show

continuing enterprise); People v. Levin, 292 Ill. App.

4'13, 11 N.E.2d 224, 227 (1937); Adams v. Commonwealth,

313 Ky.'298, 231 S.W.2d 55,58'(1950) (reputation of

premises as whore house admissible); State v. Rogers,

145 Minn. 303, 177 N.W. 358, 359 (1920).

346.' See cases cited in note 334.

347. 65 Cal.2d 603,-55 Cal.Rptr. 902, 422 P.2d 590 (1967).

348. Id. at 65 Cal.2d 607, 55 Cal. Rptr. 905, 422 P.2 595.

349. 215 Kan. 907, 529 P.2d 127 (1974), overruled on other

grounds, 234 Kan. 462, 464, 673 P.2d 1147, 1154 (1983).

350. Id. at 215 Ran. 910, 529 P.2d 129.

351. Id. at 215 Kan. 911, 529 P.2d 130.

352. 253 Ark. 614, 487 S.W.2d 596 (1972).

353. Id. at 253 Ark. 616, 487 S.W.2d 597.

354. Id. at 253 Ark. 619, 487 S.W2d 599.

355. 399 Mich. 472, 250 N.W.2d 443 (1976).

356. Id. at 399 Mich. 474, 250 N.W.2d 445.

357. Id. at 399 Mich.' 475-76, 250'N.W.2d 446-47.

358. Id. at 399 Mich. 477, 250 N.W.2d 447.

359. [1975] App. Cas. 421.
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3'60.'See, e.g., Gross v. Greer, 773 F.2d 116 (7th Cir. 1985)

(Illinois on habeas corpus: both victims attacked

during one episode of breaking & entering); Davenport

v. State, 426 So.2d 464 (Ala. App.) rev'd on other

-grounds, 426 So.2d 472 (1981); Shelby v. State, 340

So.2d 847 (Ala. App. 1976) (rape of victim's 11 year

old companion); People V.'Lilly, 9 Ill. App. 3d 46, 291

NJ'E.2d 207, revo'td on other groundsi, 56 Ill. 2d 493, 309

N.E.2d 1 (1972).

361. 485 U.S.1'681 (1988).

362. See supra statutes cited in note 277.,,,,

"",363. The-conversion of statutory rape into various 
forms of

sexual assault makes it difficult'to compare 
results

'd underformer statutes-outlawing statutory rape 
with

modern case law. In general modern case law can be

organized under the following headings:

'(a) Cases admitting-prior similar sexual activities

with the same non incestuous minor partner to prove

',.'m intent, plan or design and identity through 
modus

operandi. -Hammes v. State,'417'So.2d 594 (Ala. App.

1982); Oswald v. State, 715 P.2d 276 (Alaska App. 1986)

(plan of assaulting under-age women); Brown v. State,

'173 Ga. App'.,>--640,'327 S.E.2d 515 (1985)-; People v.

iJohnson, 97 Ill. App.3d 1055, 423 N.E.2d 1206 (1981),

c- ert. denied, 455 U.S. 951 (1982); Caccavallo v. State,
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436 N.E.2d 775 (Ind. 1982); State v. Acliese, 403 So.2d

665 (La. 1981); Commonwealth v. King, 387 Mass. 464,

441 N.E.2d 248 (1982);'Hicks v. State, ,441 So.2d 1359

-l(Miss. 1983); State v. Graham, 641 S.W.2d 102 (Mo.

1982); State v. 'Gillette, 102 N.M. 695, 699 P.2d 626

(N.M.'App. 1985); Commonwealth v. Robinson, 316 Pa.

Super. 152, 462 A.2d 840 (1985); Koffell v. State, 710

S3.W.2d' 796 (Tex. App.), rehearing denied, 714 S."W.2d

151 (1986).

(b) Cases admitting subsequent similar sexual

activities with the same non incestuous minor partner

to prove intent,'plan or design and identity through

modus operandi. Hammes v, State, 417 So.2d 594 (Ala.

Crim. App. 1982),; McMichael~v.-State,',94,Nev. 184, 577

"P.2d 398 (197-8) overruled on other grounds, 101 Nev.

765,770, 711 P.2d 852,856 (1985) (oral copulation of'13

year old boy); Johnson v. State, 709 S.W.2d 345 (Tex.

App. 1986); Moore v.Commonwealth, 222 Va. 72, 278

S.E.2d 822 (1978) (subsequent touching of victim's

'private parts).

(c) Cases admitting prior similar sexual activities

with a different nonlincestuous, minor partner to-prove

"intent, plan" or' design and identity through modus

operandi. People v. ,Moon,' 165 Cal. App.3d 1074, 212

Cal. Rptr. 101 (1985); Cooper v. State, 256 Ga. 141,
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''+ .1345"tS.E.2d 600 (1986), cert. denied, 108 S.Ct. 1083

(1988); People v. Esterline, 159 Ill. App.3d 164, 512

;N.E.2d 358 (1987); Hobson v. State, 495 N.E.2d 741

(Ind. App. 1986); Commonwealth v. Lamory, 14 Mass. App.

925, 436 N.E.2d 992 (1982), review denied, 387 Mass.

^ 1108, 440 N.E.2d 21 (1983); State v. V .-C _, 734

'S.W.2d 31 (Mo. App. 1987) 47(prior sodomy on daughter);

State v. Koster, t684 S.W'.2d 488 (Mo. App. 1984)

(inmates of juvenile detention center); State v. Tecca,

220 Mont. 168, 714 P.2d 136 ('1986) (nine year course of

'conduct); State v. Cusick, 219 N.J. Super. 452, 530

-A.2d 806 (1987); State v. Champagne, 422 N.W.2d 840

(S.D. 1988) (members of same household); State v.

' Bennett,3 36'<Wash.lApp.;-*176, 672 P.2d'772 (1983). But

-see Bolden v. State, 720 P.2d 957 (Alaska App. 1986)

(evidence of other statutory rapes inadmissible when

neither intent nor identity at issue); State v. Davis,

54 Or. App. 133, 634 P.2d 279 (1981) (evidence of prior

'assault too inflammatory when neither identity nor

consent at issue).

(d) Cases admitting subsequent similar sexual

activities;'with a different- non incestuous minor

f partner to prove intent, plan or design, identity

through modus operandi and as an interwoven crime.

People v. Fuller, 117 Ill. App.3d 1026, 454 N.E.2d 334
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(1983) (part of res gestae); State v. Thomas, 381,

N.W.2d 232 (S.D. 1986) (plan or design). But see State

v. Ibraimor, 187 Conn. 348,'446 A2d 382 1982)

(evidence of subsequent assault on 16 year old when

identity not established by signature).

364. For similar acts, see Pounds v. United States, 529 A.2d

791 (D.C. App. 1987); Covington v. State, 703 P.2d 436

(Alaska App. '1985); People v., 'Stewart, 181 Cal. App. 3d

300, 226 Cal. Rptr. 252 (1986); Worth v. State, 183 Ga.

App. 68, 358 S.E.2d 151 (1987) (1½ year sequence of

abuse); State v. Schwartzmiller, 107 Idaho 89, 685 P.2d

830 -(1984); People v. Tannahill, 152 Ill.,App.3d 882,

' -504 N.E.2d 1283 (1987); Maynard v. State, 513 N.E.2d

~641-(Ind.- 1987) (also to show depravedlsexual

-instinct); Hatcher v. State, 510 N.E.2d 184 (Ind. App.

4'1987);',State v.Munz, 355 N.W.2d 576 (Iowa 1984);

Commonwealth-'v. Brenner, 18 Mass. App. 930, 465 N.E.2d

1229, review denied, 343 Mass. 1106, 469 N.E.2d 830

(1984); People v. Scobey, 153 Mich. App.I82, 395 N.W.2d

247":(1986); White v. State, 520 So.2d 497 (Miss. 1988);

State v. Mankiller, 104 N.M. 461, 722 P.2d 1183 (App.

1984);'People v. Hudy, 134 A.D.2d 626, 521 N.Y.S.2d 521

(1987);"People vw Young,-999 A.D.2d 373, 472 N.Y.S.2d

802(1982); State v. Jones, 89 N.C. App. 584, 367

'S.E.2d 139 (N.C. App. 1988); Lafayette v. State, 694
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P.2d 530 ('Okla. Crim. 1985); State v. Loop, 422 N.W.2d

420 (S.D. 1988); State v. Seiler, 397 N.W.2d 89 (S.D.

1986); Meyers v. State, 737 S.W.2d 6 (Tex. App. 1987).

'But see Getz v. State, Del. Supr., 538 A.2d 726 (1988)

(prior child molesting incident inadmissible to show

plan-or design when intent is not an issue); Hosford v.

State,,525 So.2d 789 (Mis. 1988) (child beating

irincident-irrelevant); State'v. Bowen",'48 Wash. App.

'187, 738 P.2d 316 (1987) (intent no issue, held

inadmissible). For dissimilar acts, see Wilson v.

State,'515 So.2d 1181 (1987) (capital rape case: prior

child molesting of victim by defendantoadmissible).

365.t '^See, e.g., Calloway v.- State, 520 So.2d 665 (Fla. App.

''1988); Mannie>.9-v. 'State,< 738 S.W.-2d'751 (Tex. App.

1987).l See also State V. Lucas, 364 S.E.,2d 12 (W.Va.

1987) (similar prior molestations admissible to show

why victim -did not resist defendant).

366. See, e.g., Oswald v. State,' 715 P.2d 276 (Alaska App.

-1986); -State v. Crumi, 150 Ariz. 244, 7722 P.2d 971

' (19l86);'Moon, 165 Cal. App.3d 1074, '212 Cal. Rptr. 101;

Heuring v.-State, 513 So.2d 122 (Fla.-App. 1987); Johns

'v.State-, 81 Ga-.App. 510, 352 S.E.2d 826 (1987);

P, Schwartzmiller, 107 Idaho 89, 685 P.2d 830; People v.

Partin, 156 Ill. App.3d 365, 509 N.E.2d 662, cert.

denied, 116 Il1.2d 571, 515 N.E.2d 121 (1987); Altmeyer
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v. State, 519 N.E.2d 138 (Ind.'1988); State v.

' 'Spaulding, 313 N.W.2d 878 (Iowa 1981); State v. Haala,

415,N.W.2d 69 (Minn. App. 1987); State v., Holden, 414

N.W.2d 516 (Minn. App,. ,1987); ICrenshaw v. State, 520

So.2d 131 (Miss. -1988); Statev. Long, 223 Mont. 502,

726 P.2d 1364 (1986); State v. Tecca, 220 Mont. 168,

714 P.2d 136 (1986); Little v. State, 752 P.2d 806

(O6i. Crim. 1986); Beavers v. State, 7'09 P.2d 702

(Okla. Crim. 1985); State v.,Bernier, 492 A.2d 1000

(R.I. 1985); Champagne, 422 N.W.2d 840;, Friederich,

135 Wis.2d 1, 398 N.W.2d 763; State v. Fishnick, 127

Wis.2d 247,-378 N.W.2d 272 (1985). See also Calloway,

52 0 So.2d 665 (admissible to corroborate victim's

'> ~story). "But see -Bolden v.''State, 720 ,P.2d 957 "(Alaska

iApp. 1986); Pieczywki v. State, 516 So.2d 1048 (Fla.

App. 1987) (prior admission to sexual misconduct with

friend's 3 year old inadmissible to prove plan to

-batter own child sexually); State v. Rodgers, 293 S.C.

; 305, 362 S.E.2d 7 (1987) (ten year old episode of

sexual touching inadmissible); Cruz v. State, 737

S.W.2d 74 (Tex. App. 1987) (prior molesting of step

daughter inadmissible unless defendant denies act or

undermines victim's credibility);' State v. Ramirez, 46

''' Wash. App. 223, 730 P.2d 98 -(1986).
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367. See, e.g., People'v. Adrian, 744 P.2d 768 (Colo. Ct.

App. 1987), aff'd, 770 P.2d 1243 (Colo. 1988) (15 to 19

year old episodes admissible to prove plan); Beasley v.

State,'518 So.2d 917 (Fla. 1988) (sister, victim was

step daughter); Heuring,,513 So.2d 122 (1987) (20 year

old child molesting episode admissible to corroborate

victim); Hill v. State,1`83 Ga. App. 404, 359 S.E.2d

' 190 (1987) (11 year'old sexual'assault); Whithead v.

State, 173 Ga. App. 435, 326 S.E.2d 803 1(1985) (16

year old child molesting conviction); Harp v. State,

-518 N.E.2d 497 (Ind. App.-Q1988); State v.. Shamp, 422

'N.W.2d 520 (Minn. App. 1988) (molesting sister relevant

to molesting" daughter). ? But see Butler v. State, 500

'So2d'470 .(Ala. Crim.i App. 1987)V- (12- or 13 year old

abuse of daughter irrelevant to abuse of- son); Elmore

"'k v. State, 510 So.2d 127 (Miss. 1987) (remote instances

,of child molesting excluded).,-

368. See, e.g., Bloodsworth v. State, 136 Ga.-App. 686,

- ' 327 S.E.2d 756 (1985); Brown v. State, 173 Ga. App.

-, 640,327 S.E.2d 515 (1985) .(also plan or-design); Gaskin

v.'State, -166 Ga. App. 586, -295 S.E.2d 549 (1983)

(prior statutory rape conviction admissible); State v.

Schwartzmiller, 107 Idaho 89,-685 P.2d 830 (1984);State

-v.-;Graham, 641 S.W.2d 102 (Mo. 198S2)State v. Carver,

37 Wash. App. 122, 678 P.2d 842 .(1982).; -
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369. 8'N.Y.2d 183, 203 N.Y.S.2d 809, 168 N.E.2d 641 (1968).

370.'-Id. at-8 N.Y.2d-185, 203 N.Y.S.2d 811, 160 N.E.2d 644.

371. B69 N.Y. 2d 321, 514 N.Y.S.2d 205, 506 N.E.2d 915

~(1987). ti1 ; 1

372. 'Id. at'69'N.Y.2d'322,-514 N.Y.S.2d 207, 506 N.E.2d 917.

373. Id.

374. Id. at 69 N.Y.2d 323, 514 N.Y.S.2d 208, 506 N.E.2d 918.

375. 'Id,. at 69 N.Y.2d 323, 514 N.YT.S.2d'209, 506 N.E.2d 919.

376.-' Id. at 69 N.Y.2d 324, 514 N.Y.S.2d 209, 506 N.E.2d 920.

377. See, e.g., People v. Fuller, 138 App. Div.- 2d 966, 526

' N.Y.S.2d 298"'(1988)- (prior episodes of incest relevant

to prove "amorous designs").

378. 135 A.D.2d 555,(521 N.Y.S.2d 777 (1987).

,!ij 379. Id. at 135-A.D.2d 558, 521 N.Y.-S.'2d 779.

_'",-'380. See, e.g., People v. Chandley, 89 A.D.2d 740, 453

~+\> 'N.Y.S.2d 919 (1982) (other instance of sexual assault

relevant to prove intent, modus operandi and common

design). When the defendant raised the defense of

,consent, the prosecution-is allowed to prove the

defendant engaged in'other'sexual assaults against

other victims. People v. Tas, 51 N.Y.2d 915, 434

N.Y'.S.2d 978, 415'N.E.2d 967 (1980).

W, f381. Chandley, 89 A.D.2d at 743, 453 N.-Y.S.2d at 921.

',',In'-addition, New York allows-proof of other similar

sexual misconduct to prove-intent in child abuse cases

247



-LUST92-l.DOC

sin which thedefendant claims an innocent purpose in

touching'the victim's genitals. People v. Young, 99

A.D.2d 373, 472 N.Y.S.2d 802 (1984)., The

prosecution may also rebut a claim of° abandonment under

540.10[3] of the Penal Law with uncharged similar

'conduct between the defendant and victim. People v.

Gilmore, 134 A.D.'2d 653, 520 N.Y.S. 2d 962, 963

(1987).

382. Illinois admits evidence of, prior sexual misconduct

between the victim and defendant in rape cases to prove

identity through modus operandi,. or intent by plan or

design. People v. Burgin, 74 Ill.'- App.,3d 58, 392

N.E.2d 251 (197.9); People v. Osborn, 53Ill. App.3d

"l'31'2-,"''368"'N.'E.2d '608, ->cert.. denied,- 439 U.IS. 837 (1977);

People v. Oliver, 50 Ill. App.3d,665, 365 N.E.2d 618

(1977). Illinois' also admits evidence of prior sexual

misconduct between victim and defendant in incest and

child molesting cases to prove identity through modus

operandi and intent through plan or design. People v.

Wendt, 184 Ill. App.2d 192, .244 N.E.2d 384 (1968)

(indecent-liberties); People v. Sanders, 2 Ill. App.3d

'' 'I ; 82,'275 N.E.2d 750 (1971) (incest). Subsequent sexual

--'misconduct between victim and defendant is also

'iW-'admissible to show -intent through plan or design,'and_

'identity through modus operandi. ,People-v. Kimbrough,

248



LUST92-1.DOC

138 Ill. App.3d 481, 485 N'.E.2d 1292, appeal denied,

94 Ill. Dec. 446, 488 N.E.2d 272 (1985). In a number

of sexual assault cases, where identity is an issue,

Illino s courts allow proof of similar acts of

uncharged sexual misconduct to prove identity through

modus ioperandi. People v. Vilt, 139 Ill. App.3d 868,

488'N.E.2d 580, cert. denied, 479 U.S. 864 (1985);

People v., Walls, 87 Ill. App.3d 256,,'408 N.E.2d 1056

(1980). When the defendant in a rape case claims the

victim consented, Illinois permits the prosecution to

prove other acts of forcible misconduct between the

victim and defendant to show lack of consent. People

v,.; Mangiaracina, 98 Ill. App.3d 606, 424 N.E.2d 860

'(1981); People v.i`Lighthart, 62 "Ill., App.3d 720', 379

oN.E.2d 403 '(1978). Finally, Illinois allows the victim

--to'testify to other sexual misconduct perpetrated on

her by'defendant to corroborate her story. People v.

-Johnson, 104 Ill. App.3d 572, 432 N.E.2d 1232 (1982).

'383. See Thacker v. Commonwealth, 816 S.W.2d 660 (Ky. App.

'1991'), in which the court questioned Pendleton's

holding-and affirmed the defendant's incest conviction

-ove±r objection to admission of prior, similar incidents

with the victim's older sisters occurring many years

Jprior to the attack on the victim. The court

characterized Pendleton as a merely verbal change and
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not a>' substantive change of law for Kentucky,-since the

only "plan or design" that the prior incests exhibited

was a predisposition to commit incest.

384. See, e.g., People v. Herman, 97 Cal. App.2d 272, 217

P.2d 440, 443 (1950); People v. Boyd, 95 Cal. App.2d

831, 213 P.2d 724^, 726 (1950) (lewd and lascivious

intent);:People'v. Jewett, 84 Cal. App.2d 276, 279, 190

-P.'2 d 330 (1950)'(disposition-to commit act and

probability of his having committed it); People v.

Owen, 68'Cal. App.2d 617, 620, 157 P.2d 432, 433

(1945); People v. Knight, 62 Cal. App. 143, 146, 216 P.

-96, 97-98 (1923); People v.'Gasser, 34 Cal. App. 541,

A542, 168 P. 157, 158-59 (1917) (approving limiting

instruction admitting other sexual acts only to prove

lewd and lascivious disposition).

385. See, e.g., People v. Smith, 144 Cal. App.2d 745, 748,

301 P.2d. 609, 611 (1956) (Molineux rule list of

exceptions: exclusionary rule relaxed); People v.

Zabel, 95 Cal.App. 2d 486, 213 P.2d 60,61 (1950)

(similar incestuous acts admissible to show intent).

386. 249 Cal.- App.2d 81, 57 Cal. -Rptr. 220 (1967), overruled

on--other grounds-, -20 Cal.3d 457, 461,`.-.143 Cal.1-Rptr.

215, 220, 573 P.2d 433,-438 (1978). .

387.' Id. at 249 Cal. App.2d 83, 57 Cal. Rptr. 223.<

388. 255 Cal. App.2d 65, 62 Cal. Rptr. X770 (1967).
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3,89. Id. at 225 Cal. App.2d,65,,62 Cal. Rptr. 773.

390. 259 Cal.App.2d 846, 66 CalJ.Rptr. 654 (1968).

391. Id. at 259 Cal. App.2d 848,,66 Cal. Rptr,. 656.

392. Id.

393. 65 Cal.2d 603, 55 Cal. Rptr. 902, 422 P.2d 590 (1967).

394. 74 Cal. App.-3d 806,--141 Cal. Rptr. 742 (1977).

395. 'Id. at 74 Cal. App.3d 810, 141 Cal. Rptr.,746.

396. Id.

397. 67 Cal.2,d 126, 50 Cal. Rptr. 230, 429 P.2d 582 (1967).

398. Id. at 67 Cal.2d 12,9, 50 Cal. IRptr. 233,,429 P.2d 586.

399. 67 Cal.2d 812, 63 Cal.;Rptr. 825, 433 P.2d 913 (1967).

400. Id. at 67 Cal.2d 814, 63 Cal. Rptr. 828,,433 P.2d 916.

401. -11 -Cal.3d.-738,114 Cal. Rptr. 467,,523,P.2d 267, cert.

-denied, 420 U.S. 924 (1974).

402.I'd. at'11 Cal.3d 756, 114-Cal. ;Rptr. ,477,,523 P.2d

-,273.

403'. Id. at 11-Cal.3d 757,,114 Cal.,Rptr. 479, -523 P.2d

- 288.

,404. 25 -Cal.3d 371, 158 Cal.',Rptr. 343, 599 P.2d 649

-(1979).

--Z>{^t 405. Id. at'-2'5 Cal.3d'2376,158 Cal.-,,Rptr.-,,346 ,599 P.2d 652.

''406. Id. at '25 Cal.3d '378,Z158 Cal1. ",'Rptr. 349, 599 P.2d 655.

However, a caveat to this conclusion must be entered

due to, the SupremeCourt's handling of People v.

Thomas,,,-20 Cal.3d 457, 143 Cal. Rptr. 215, 573,P.2d 433
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(197'8)'Thomas was charged with committing lewd and

lascivious acts against his step daughter, aged 12, and

against his natural daughter, aged 9.,At trial, the

--prosecution introduced evidence of a third series of

lewd acts allegedly committed on defendant's 24 year

old stepdaughter, who testified that her step father

fondled her private parts atage 6, and had sexual

''intercourse with her from age 12 to 14. The Supreme

Court reversed Thomas' conviction, finding that Thomas'

earlier escapades with his 24 year old step daughter

were evidence of a design or plan tocommit incest or

lewd acts, but that evidence of a criminal plan or

design was relevant only to prove identity, and

"identity was inot at issue in the case. The court

-further held that the prior episodes with-the 24

year old were evidence of intent, but the defendant did

''not make an issue of his intent at trial. Further, the

Court extended the reach of its holding in People v.

Stanley that prior conduct with the prosecuting witness

'could not be admitted to show lewd intent in child

molesting and incest cases., The Thomas court held

that prior sexual misconduct-with witnesses other than

the complaining witness werenot freely admissible,

;overruling People-v. Kazee, 47,,Cal. App.3d,583, 121

'Cal. Rptr.-,221 (1977),.which had held-that
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such conduct was freely admissible to corroborate the

complaining witness. In so doing, however, the Thomas

court did not rule out the admissibility of uncharged

sexual misconductto prove the defendant's lewd

disposition, when lewd disposition established proof of

intent.

407. See, e.g., People v. Salazar, 144 Cal. App.3d 799, 193

Cal. Rptr. 1 (1983) (rape: prior sexual misconduct

offered to prove intent and to rebut lack of consent);

People v. Barney, 143 Cal. App.3d 490, 192 Cal. Rptr.

172'(1983); People v. Martinez, 135 Cal. App.3d 819,

185 Cal. Rptr. 610 (1982) (lewd & lascivious conduct:

long series of similar offenses admissible); People v.

':`'Gonzales, 91 "Cal. -App. 3d 853, 154 Cal. -Rptr. 442

(1979) (lewd & lascivious acts with a child).

408. 36 Cal.3d 77, 201 Cal. Rptr. 567, -679 P.2d 1 (1984)

409. Id. -at 36 Cal.3d 79, 201 Cal.-Rptr. 570,-679 P.2d 3.

410. Id. at 36 Cal.3d 80,-201 Cal. Rptr. 571, 679 P.2d 3.

411. Id. -at 36 Cal.3d 82, 201 Cal. Rptr. 577, 679 P.2d 8.

412. See §1101(b) Cal. Evid. Code. The amendment to the

'a --'evidence code made a special exception for rebuttal of

-- claims of consent in sexual assault-cases to "clarify

'People v. Tassel which reads as-follows: (b)

' Nothing in this section prohibits the admission of

evidence that a person committed a'-crime, civil wrong,

, ,~ ~~~~~~5



LUST92-1.DOC

or other act when relevant to prove some, fact (such as

'motive, opportunity, intent, preparation, plan,

knowledge, identity, absence of mistake or accident or

whether a defendant in a- prosecution for an unlawful

'sexual act, orattempted unlawful sexual act did not

reasonably and inigood faith believe that the victim

consented) other than his or her disposition to commit

sPsuch an act.

The legislature's clarification appears to

authorize admission of similar uncharged sexual conduct

in sex offender cases when the defendant claims the

victim consented, in orderto rebut the claim of

'consent bby showing prior violent forcible sexual

" activity`with,'the ,same 'Victim or iother -victims.

413. 39 Cal. 3rd 120, 215 Cal. Rptr. 855, 701 P.2d 1173

(1985).

414. Id. at 39 Cal.3rd 122, 215 bCal. Rptr.' 857, 701 P.2d

1175.

415. Id. atv39 Cal.3rd 122, 215,Cal. Rptr. 858, 701 P.2d

1176.

416. Imwinkelreid & Mendez, Iesurrecting California's Old

Law on :Character Evidence, 23 PAcIFIC. L. J. 1005

(/l , t1992).,'s Subsection, (d) of Article'I 'of~,Proposition 8

,, stated that:

>Except as provided by statute hereafter enacted by
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a two-thirds vote of the membership in each house

of the Legislature, relevant ,evidence-shall not be

excluded! intany , criminal proceeding S . . Noting

in th'is ilsection shall affect any existing

statutory rule of evidence-relating, lato privilege

or hearsay, or Evidence Code Sections 352, 782 or

1103.

Imwinkelreid and Mendez argue that after ten years'

time, the degree o f appellate supervision over criminal-.

evidence issues'is yet to be worked out. the authors

noted that the California appellate courts do not

always use a plain meaning approach to Proposition 8

issues r but try to- carry out what the court perceives

as the lleg'islative intent behind the initiative.

417. Id. at'1013, 1-020-21. The authors reviewed People v.

Castro, 38 Cal.3d 301, 211 Cal. Rptr. 719, 696 P.2d

111 (1985) and People v. Harris, 47 Cal.3d 1047, 255

Cal. Rptr. 352, 767 P.2d 619 (1989). They found that

the California Supreme Court used section 352 of the

Evidence Code as a rational'for bypassing the blanket

restriction'on review6of evidence in criminal'

prosecutions. Castro involved Proposition 8's blanket

permission to impeach a criminal defendant on any prior

criminal ,conviction without regard ,to probative value.

The court construed that-part of Proposition 8 as an
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A SUBJECT MATTER APPROACH TO
HEARSAY REFORM

Roger Park*

INTRODUCTION

Abolition of the hearsay rule would be another step in what mightbe termed the Benthamite revolution in the law of evidence. Whetheror not they can be traced to his influence, many of the developments ofthe last hundred years have been consistent with Bentham's position[t]hat, merely with a view to rectitude of decision ... no species of evi-dence whatsoever, willing or unwilling, ought to be excluded: for thatalthough in certain cases it may be right that this or that lot of evidence,though tendered, should not be admitted, yet, in these cases, the reasonfor the exclusion rests on other grounds; viz. avoidance of vexation, ex-pense, and delay.'
While exclusionary rules based upon extrinsic policy have survivedand sometimes flourished,2 those that exclude testimony as flawed byhuman weakness have decayed or disappeared. The past century hasseen the end of rules making parties,3 interested persons,4 and felons'

* Professor of Law, University of Minnesota. A B. 1964, J.D. 1969, Harvard University. -Ed. I would like to thank Daniel Farber, Barry Feld, Richard Frase, Richard Lempert, andIrving Younger for their helpful comments on earlier drafts of this article.1. I J. BENTHAM, RATIONALE OF JUDICIAL EVIDENCE I (London 1827). On Bentham'sinfluence, see Keeton & Marshall, Bentham's Influence on the Low of Evidence, in JEREMY BEN-THAM AND THE LAW 79 (1948).
Bentham himself may not have followed the full implications of the quoted passage in hisprescription for hearsay reform. He did not advocate complete abolition of the rule against hear-say, but rather a rule of preference, under which hearsay would be admitted if the declarant wasunavailable. See Chadbourn, Bentham and the Hearsay Rule - A Benthanic View of Rule

6 3 (4)(c) of the Uniform Rules of Evidence, 75 HARV. L. REV 932, 939 (1962); W TWINING,THEORIES OF EVIDENCE: BENTHAM AND WIcj\MoRF 40 (1985).2. See, e.g. Miranda v. Arizona, 384 U.S. 436 (1966) (expanding protection of privilegeagainst self-incrimination): Mapp v. Ohio, 367 U S. 643 (1961) (rule excluding evidence seized inillegal search applied to states); cfu Upjohn Co. v United States, 449 U S. 383 (1981) (adoptingbroad view of attorney-client privilege in corporate context), Schwartzstein, The Accouiaito,-Client Privilege. in TESTIMONIAL PRIVILEGES 205, 205-06, 218 (S Stone & R. Liebman eds1983); Morse & Zucker, The Journalist's Privilege, in id. at 407, 423-24 (noting that many stateshave recognized new privileges for journalists and accountants). But see Harris v. New York,401 U.S. 222 (1971) (Illegally obtained confessions admissible to impeach); Trammel UnitedStates, 445 U.S 40 (1980) (placing limits on marital privilege).
3 See 2 3 WIGMORE, A TREATISE ON THE ANGLO-AMERfCAN SYSTEM OF EVIDENCE INTRIALS AT COMMON LAW §§ 576-577 (3d ed. 1940) [hereinafter WIGMORE ON EVIDENCE]4. Id.
5. See id. § 519. Wigmore specifically gave Bentham's "irresistible" attack credit for themovement that led to the disappearance of the disqualification for persons who had been con-victed of a crime Id. at 610.
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incompetent; more recently, in many jurisdictions, the principle has American Law Institute's I

swept away the dead man's statute6 and the incompetency of insane ing change, under which

persons, infants, and intoxicated persons.7 The testimony has been ad- when the declarant was u

mitted on the principle, often regarded as virtually self-evident, that it adopted in any state, partly

is better to admit flawed testimony for what it is worth, giving the say reform. IF The fate of t1

opponent a chance to expose its defects, than to take the chance of a offered a more limited vers

miscarriage of justice because the trier is deprived of information. mal.13 In 1973, the Supr

Academic commentators have generally supported this principle, power to accomplish a lim

and have sought to use it as a basis for admitting hearsay more freely. of hearsay,'4 but Congres'

While a newcomer to hearsay might suppose that the hearsay rule was into effect and subsequentl:

the creation of a law professor in search of tricky classroom hypotheti- dence emerged from ConE

cals, in actuality the legal scholars of this century have tended to be limitations on the receptio

supporters of simplification or abolition,8 while the practicing bar has mitted the Rules to contai

tended to defend the rule and tolerate its intricacies.9 In 1942, the tions, that may have giver
that does not fall under tm

6. Dead man's statutes prohibit testimony by an interested party about transactions with a seen steps toward freer adr
deceased person in an action initiated or defended by the executor or administrator of the dece- the goals set by its prop(
dent's estate. They are tntended to prevent fraud by the survivor. Twenty states repealed their

dead man's statutes in conjunction with adoption of the Federal Rules of Evidence, see Wroth, 10. Rule 503 of the Model Code

The Federal Rules of Evidence In the States: A Ten-Year Perspective. 30 VILL. L. REV 1315, tion is admissible if the judge finds

1336-37 (1985), and others have mitigated the effect of the statute by substituting a requirement present and subject to cross-examine

of corroboration for an absolute rule of incompetency, see C. MCCORMICK, MCCORMICK ON 11 See 21 C. WRIGHT & K. GR.

EVIDENCE § 65, at 160 (E. Cleary 3d ed. 1984) [hereinafter MCCORMICK ON EVIDENCE]. 89 (1977); Chadbourn, supra note 1

7. Under the Federal Rules of Evidence, insane persons, children, and intoxicated persons 12. Rule 63(4)(c) of the Uniform

are competent as witnesses; their conditions go to the weight, not the admissibility, of their testt- was unavailable as a witness, for

mony. See FED R. EVID. 601. At least 19 states have adopted rule 601's position on compe- a statement narrating, describing

tency, but a number of others retain disqualifications for persons whose mental state or was made by the declarant at a tt

immaturity render them unable to testify accurately See Wroth, supra note 6, at 1336-37; Mc- and while his recollection was clea

CORMICK ON EVIDENCE, supra note 6, § 62 of the action

8. See, e.g., I J. WIGMORE, EVIDENCE IN TRIAI.S AT COMMON LAW § 8(c), at 642-45 (Ttl- UNIF R EVID. 63(4)(c) (1953) (sur

lers rev. ed. 1983) [hereinafter WIGMORE (Tillers ed )]; 5 J. WiGMORE, EVIDENCE IN TRIALS AT 13 See 21 C. WRIGHT & K. GR

COMMON LAW §§ 1427, 1576 (Chadbourn rev ed. 1974) [hereinafter WIGMORE (Chadbourn 15 years after they were approved,

ed )]; Weinstein, Probative Force of Hearsay, 46 IOWA L. REV 331, 334-35 & nn 71-87 (1961), C. 14 In the version of the Federa

MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE §§ 300-305 (1954), J. MAGUIRL, EvI- Court, the residual exceptions to the

DENCE: COMMON SENSE AND COMMON LAW 147-65 (1947), Morgan, Foreword to MODEL eventually emerged from Congress.

CODE OF EVIDENCE 36-50 (1942); id. at 217-24 (introductory note to hearsay chapter). Morgan evidence be superior to other means

& Maguire, Looking Backward and Forward at Evidence, 50 HARV L REV. 909, 918-22 (1937). ment have guarantees of trustwortl

However, scholars who have written of hearsay as an aspect of the constitutional right to exceptions See FED R. EVID. 803

confrontation have often taken a different attitude, advocating interpretations that would lead to printed in 2 J BAII EY & 0. TrLI

substantial exclusion of hearsay See Davenport, The Confroiitation Clause and the Co-Conspira- HISTORIES AND RELATED Documi

tor Exception in Criminal Prosecutions: A Functional Analysis 85 HARV L. REV. 1378 (1972); I ES]. For the more limited residual

Graham, The Right of Confrontatlion and the Hearsay Rule: Sir Walter Raleigh Loses Another Infra. The Supreme Court proposa

One. 8 CRIM. L BULL 99, 129 (1972); Seidelson, Hearsay Exceptions and tite Sixth Amendinent, available declarants be admitted. I

40 GEO. WASH L REV. 76, 91-92 (1971), The Supreme Court. 1967 Term. 82 HARV. L REV. 1973), reprinted in BAILEY & TREL I

63, 236-38 (1968); Note, Constitutional Low - Confrontation Clause - Admission at Trial of

Slain Informant's Prior Grand Jury Testimony Agoinst Defendants Does Nsot Violate Confronta- 15. The residual exceptions noc

tion Guarantee Despite Lack of Cross-Examination, 31 VAND L REV. 682, 694 (1978) Other [a] statement not specifically c(

confrontation clause commentators have advocated a relatively strict attitude toward hearsay equsvalent circumstantial guaranco

when the declarant is available See Westen, The Future of Confrontation, 77 MicH. L. REV statement is offered as evidence of

1185 (1979), cf Kirkpatrick, Confrontation and Hearsay: Exemptionsfrom the Constitutional pot t for which It Is offered tha

Unavailability Requirement, 70 MINN L REV 665 (1986) (considers types of hearsay that through reaswnabbleserved byr adr
mentc mayl nost be admited un der

should be exempt from the unavailability requirement) Ment may not be admitted under

9. See authorities cited at notes 27, 31, 43 & 45 infra. known to the adverse party suffi
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the principle has American Law Institute's Model Code of Evidence proposed a sweep-
-ipetency of insane ing change, under which hearsay would have been freely admitted
mony has been ad- when the declarant was unavailable.t 0 The Model Code was never
ielf-evident, that it adopted in any state, partly because of its radical attitude toward hear-
worth, giving the say reform.' The fate of the 1953 Uniform Rules of Evidence, which

ke the chance of a offered a more limited version of hearsay reform,12 was almost as dis-
of information. mal.13 In 1973, the Supreme Court sought to use its rulemaking
ted this principle, power to accomplish a limited relaxation of restrictions on admission

'arsay more freely. of hearsay,'4 but Congress prevented the Court's Rules from going
e hearsay rule was into effect and subsequently rewrote them. The Federal Rules of Evi-
ssroom hypotheti- dence emerged from Congress in 1975 with most of the traditional
have tended to be limitations on the reception of hearsay intact, though Congress per-
practicing bar has mitted the Rules to contain residual exceptions, hedged with limita-
es.9 In 1942, the tions, that may have given courts greater freedom to admit hearsay

that does not fall under traditional exceptions.'5 Thus, while we have
bout transactions with a seen steps toward freer admissibility, radical reform has fallen short of
Iminstrator of the dece- the goals set by its proponents, and it has fallen far short of the
inty states repealed their
of Evidence, see Wroth, 10. Rule 503 of the Model Code of Evidence provided that "[e]vidence of a hearsay declara-30 VILL. L. REV. 1315, tion is admissible if the judge finds that the declarant (a) is unavailable as a witness, or (b) is

.bstitutC g a requirement present and subject to cross-examination." MODEL CODE OF EVIDENCE Rule 503 (1942).
CK ON I I See 21 C. WRIGHT & K GRAHAM, FEDERAL PRACTICE AND PROCEDURE § 5005, at 88-CK ON EViDENCE]. 89 (1977); Chadbourn, supra note 1, at 945 and authonties cited therein.
and intoxicated persons 12 Rule 63(4)(c) of the Uniform Rules provided an exception, applicable when the declarant

i's posibtion ofntheir tei- 'was unavailable as a witness, for
whose mental state or a statement narrating, describing or explaining an event or condition which the judge findsnote 6, at 1336-37, Mc- was made by the declarant at a time when the matter had been recently perceived by himnote 6, at 1336-37, Mc- and while his recollection was clear, and was made in good faith pnor to the commencement

of the action
.v § 8(c). at 642-45 (Til- UNIF R EVID. 63(4)(c) (1953) (superceded 1974).
VIDENCE IN TRIALS AT 13. See 21 C. WRIGHT & K GRAHAM, supra note 11, § 5005, at 89-91 (reporting that in theW5GMn18E (Chadbourn 15 years after they were approved, the Uniform Rules were adopted in only two states).
54); J MAGUIRE. Ev1 C 14. In the version of the Federal Rules of Evidence originally promulgated by the Supreme1, Foreword to MODEL Court, the residual exceptions to the hearsay rules were more liberal in scope than the ones thatarsay chapter); Morgan eventually emerged from Congress. They contained no notice provision or requirement that thelav 909, 918-22 (1937) evidence be superior to other means of proof; the residual exceptions required only that a state-
constitutional right to ment have guarantees of trustworthiness that were "comparable" to those of the established

tions that would lead to exceptions. See FED R EViD 803(24), 804(b)(6) (Supreme Court Proposed Draft 1973), re-
printed in 2 J BAILEY & 0 TREI I i-s, THE FEDERAL Rut ES OF EVIDENCE: LEGISLATIVEse and the Co-Conspira-

L REV. 1378 (1972), HISTORIES AND RELATED DOCUMENTS, Doc 7, at 32-33 (1980) [hereinafter BAILEY & TREL-RalEV. Loses Another I i s]. For the more limited residual exception that emerged from Congress, see text at note 15Raleigh Loses Another infra. The Supreme Court proposal also provided that statements of recent perception of un-
rInt 82 HARV L. REV aailable declarants be admitted. FED. R. EVID. 804(b)(2) (Supreme Court Proposed Draft
- Admission at Trial of 1973), reprinted in BAILEl & TREI lES, supra. at 33 This exception was eliminated by Congress.
Not Violate Confronta- 15 The residual exceptions now provide for the reception of
*82, 694 (1978). Other [a] statement not specifically covered by any of the foregoing exceptions but havingttitude toward hearsay equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) theon. 77 MICH. L. RrV. statement is offered as evidence of a material fact; (B) the statement is more probative on the
roan the Coistitutionial +point for which it is offered than any other evidence which the proponent can procuretypes of hearsay that through reasonable efforts, and (C) the general purposes of these rules and the interests ofjustice will best be served by admission of the statement into evidence However. a state-

ment may not be admitted under [the residual exceptions] unless the proponent of it makes
known to the adverse party sufficiently in advance of the trial or hearing to provide the
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changes in other areas where evidence was once excluded to protect Even when the declaran

juries from their own mistakes. the most convenient met

None of the three major reform proposals - the Model Code, the nity of the opponent to

Uniform Rules, or the original Federal Rules - incorporated a sys- the opponent a means

tematic distinction between civil and criminal cases. The thesis of this explored.

article is that this distinction should be adopted. This article will ex- Even beyond this pr

plore the reasons for excluding hearsay, and conclude that they sup- are worthy secondary a

port different sets of rules in civil and criminal cases. In civil cases, oral proceedings is ardu

rules excluding hearsay should be curtailed. Hearsay that fits under tion, expense, and incoi

an established exception should be admitted, and other hearsay, with- the form of affidavit or c
out discretionary screening by the trial judge, should be admitted on can encourage the intir

proper notice. In criminal cases, however, the conventional reasons courts of means of coui

for excluding hearsay apply more strongly, and the hearsay rules serve may use threats or viol,

the additional function of shielding the accused against misuse of gov- ment to the prosecutior

ernmental power. The principal features of the present rules should be hearsay rule will freque

retained, and rulemakers should consider codifying incremental evidence."' Finally, abo

changes that tailor the rules so that they deal more particularly with tions and complicated

issues that arise in criminal cases. evidence.' 9 It would ale
natural fashion, and pr

I. JUSTIFICATIONS FOR ADMITTING OR EXCLUDING HEARSAY tions from the bench.20

While the argumen'
The primary argument for admitting hearsay is simple and power- arguments for excludir

ful: hearsay can be convincing evidence, and it is the sort of evidence plex. The conventional

on which we routinely rely in the most important affairs of home, ters on the danger of ad

state, and business.' 6 This argument has its greatest force when the tested. Courtroom wita

hearsay declarant is unavailable, and the choice is between admitting trier, and subject to

the hearsay declaration or having nothing at all. In such circum- these courtroom safegu

stances, the proponents of free admission argue, doubts about the reli- curate and expose defec

ability of hearsay should go to its weight, not its admissibility, and the pecially valuable for te,

trier of fact should be trusted to give the evidence its proper value.t 7 in a declarant's memoi
Thus, hearsay's fundan

adverse party with a fair opportunity to prepare to meet it, his intention to offer the slate- pTunt toareveal f a
ment and the particulars of it, including the name and address of the declarant portunity to reveal as

FED R. EVID 803(24), 804(b)(5)
The specific recognition of residual exceptions may have encouraged reception of hearsay that 18 See M GRAHAM, WIT

does not fall under traditional exceptions However, some courts had already recognized a com -1 Cent, GAbAi, WTh

mon-law power to admit reliable hearsay that did not fit the traditional exceptions See. eg. 19. Comment, ARDlish the R

Dallas County v. Commercial Union Assurance Co., 286 F.2d 388 (5th Cir. 1961). The residual MURPHY & D BARNARD, Eve

exceptions, by including limitations such as notice, may have restricted this power rather than There should probably be j

enlarging it. would be open to those judg
teachers) to whom the rule

16 Eg., J FRANK, COURTS ON TRIAL 123 (1949), A. OSBORN, THE MIND OF THE JUROR mystery. Like its partner in

AS JUDGE OF THE FACTS, OR, THE LAYMAN'S VIEW OF THE LAW 51-52 (1937); McCormick, ranks as one of the law's mo

The New Code of Evidence ofthe American Law Ilistitute, 20 TEXAS L REV. 661, 671 (1942) remembered vision, which c

See also Davis, Hearsay in Admimstrative Hearings, 32 GEO WASH L. REV 689 (1964) prehensible and antiquated .

17 See, e.g. James, The Role of Hearsay in a Rational Scheme of Evidence. 34 IL L. L REV. 20 LAW Rii ORM COM!R

788, 794-95 (1940); Note, The Theoretical Foundations of the Hearsay Rules, 93 HARV L REV (Chadbourn ed ), supra note 8,

1786, 1804-07 (1980). combination with rigorous cro-
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-e excluded to protect Even when the declarant is available, however, use of hearsay may be

the most convenient method of producing testimony, and the opportu-
- the Model Code, the nity of the opponent to call the declarant for cross-examination gives

- incorporated a sys- the opponent a means of ensuring that the facts are adequately
ises. The thesis of this explored.
i. This article will ex- Even beyond this principal argument for receiving hearsay, there
)nclude that they sup- are worthy secondary arguments. The Anglo-American tradition of

I cases. In civil cases, oral proceedings is arduous for witnesses, who would be saved vexa-

learsay that fits under tion, expense, and inconvenience if their testimony could be taken in

d other hearsay, with- the form of affidavit or deposition. Moreover, the exclusion of hearsay
hould be admitted on can encourage the intimidation of witnesses, or at least deprive the

conventional reasons courts of means of countering it. For example, a criminal defendant
he hearsay rules serve may use threats or violence against a witness who has given a state-

against misuse of gov- ment to the prosecution, and if the witness recants or disappears, the
)resent rules should be hearsay rule will frequently prevent the statement from being used in

:odifying incremental evidence. I8 Finally, abolition of the hearsay rule, with its many excep-

nore particularly with tions and complicated quiddities, would greatly simplify the law of

evidence) 9 It would also allow witnesses to tell their stories in a more
natural fashion, and prevent them from being confused by admoni-

CLUDING HEARSAY tions from the bench.2 0

While the arguments for admitting hearsay are relatively simple,
1 is simpleand power-arguments for excluding it tend to be subtle and procedurally com-

is the sort of evidence plex. The conventional explanation for the exclusion of hearsay cen-
rtant affairs of home, ters on the danger of admitting evidence whose reliability has not been
eatest force when the tested. Courtroom witnesses testify under oath, in the presence of the

is between admittitrier, and subject to cross-examination. Hearsay declarants avoid
all. In such circum- these courtroom safeguards, which both encourage witnesses to be ac-
doubts about the reli .
dobsaboutand the re, curate and expose defects in their credibility. Cross-examination is es-
admitssibility vandethe pecially valuable for testing credibility because it explores weaknesses

in a declarant's memory, perception, narrative ability, and sincerity.

intention to offer the s~tte- Thus, hearsay's fundamental evidentiary flaw is the absence of an op-
of the declarant. portunity to reveal an out-of-court declarant's weaknesses through

aged reception of hearsay that
lad already recognized a corm- 18. See M. GRAHAM, WITNESS INTIMIDATION Xl-XII, 125-27 (1985).

ditional exceptions See. e.g. 19 Comment, Abolish the Rule Against Hearsay. 35 U PITr. L REV 609, 628 (1974). Cf P
(5th Cir. 1961) The residual MURPHY & D BARNARD, Evidence and Advocacy. 19 (1984)

tricted this power rather than There should probably be an organisation called "Hearsay Anonymous." Membership
would be open to those judges, practitioners and students (not to mention occasional law

N. THE MIND OF THE JUROR teachers) to whom the rule against hearsay has always been an awesome and terrifying
w 51-52 (1937) McCormick mystery. Like its partner in terror, the rule against perpetuities, the rule against hearsay

ranks as one of the law's most celebrated nightmares To many practitioners, it is a dimly
XAS L. REV. 661, 671 (1942). remembered vision, which conjures up confused images of complex exceptions and incom-
SH. L. REV 689 (1964) prehensible and antiquated cases

'of Evidence. 34 ILL. L REV 20 Lsw RF-I ORM CoMMirT-riL, THIRrLE-N-TH RI-PORT, r 40 (1966), cf 5 WiGMORE
,say Rules, 93 HARV. L REV. (Chadbourn ed ), supra note 8, § 1427, at 264 (arguing for flexibility in use of the hearsay rule in

combination with rigorous cross-examination to expose weaknesses in the testimony)
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cross-examination. 2 1 
formity with the laype,

Wigmore, a leading exponent of this explanation, tried to show plified by the maxim "

that the lack of opportunity to test reliability with cross-examination surprising that it is re

was the sole basis for the hearsay ban.22 He disparaged jurists who This justification f-

said that hearsay statements should be excluded because the in-court a witness describing at

witness might report them inaccurately, or because admission of hear- ble than a witness des

say might lead to fraud, by cataloguing quotes from their opinions examination will be 1l

under the label "Spurious Theories of the Hearsay Rule."2 3 Other belief may arise from

scholars have expressly or implicitly supported this view.24 verbal information at

This "untested declarant" theory of hearsay does not tell the whole often difficult to perct

story about why hearsay is excluded. The history of the hearsay rule hear. Moreover, as Le

indicates that lawmakers had a number of other concerns,2 5 and these in perceiving statemer

concerns are reflected in the structure of the hearsay rule and its said - as would be tf

exceptions. 26 declarant had said "d

The first of these additional concerns is the danger that the in- The danger that

court witness will inaccurately report the out-of-court statement. This statement is increased

raises different considerations than does concern about the accuracy of of free admissibility

the out-of-court declarant. The witness reporting the declarant's out- hearsay statement w(

of-court statement is in court, under oath, and subject to cross-exami- no one was present I

nation. These safeguards are supposed to encourage accurate report- thus it would be diffi

ing and, in any event, give the trier ample basis for deciding whether especially if the decl

the witness is describing the hearsay statement accurately. Nonethe-

less, lawyers and judges have often supported exclusion on grounds client.

that the in-court witness may be inaccurate.27 This view is in con- See also authorities cited in
Some academic comment

as one of the bases for exclu

21. See. e.g., G LILLY, AN INTRODUCTION TO THE LAW OF EVIDENCE 159-60 (1978); 5 at 727; R LEMPERT & S S

WIGMORE ON EVIDENCE, supra note 3, § 1362, at 7 1982)

22 5 WIGMORE ON EVIDENCE, supra note 3, § 1362, at 7. Though Wigmore offered this 28. For a commentator

explanation for excluding hearsay, he himself ultimately became an advocate of reform that Hearsay: A Criticism of Pre.

would have given trial judges much more leeway in receiving hearsay See id. § 1427 REV 1, 19. Stewart states i

23. Id § 1363. 
accurately than they do vis'

24. See. eg., Tribe, Triangulating Hearsay. 87 HARV. L REV. 957 (1974); G LILLY. supra dividual memory" (the rer

noie 21, at 159-60 u(reports transmitted throug

25. See text at notes 27-56 infra. Allport and Postman noted

26 See text at notes 67-152 infra. serial reproductions of oral

27. See, e.g., Report of Committee on Administration of Justice on Model Code of Evidence, 19 trieval of visual and verbal

CAL ST. B J 262, 274 (1944) [hereinafter Report]. After first noting that the accuracy of hearsay Memory for Visual Obsersa

statements cannot be tested by cross-examination, the Committee wrote. nesota Law School Library'

But the real objection goes even deeper If cross-examination were to be done away with pears to be no empirical va

entirely and the truth of an issue were to be determined wholly upon the direct examination court visual observations 1<

of witnesses produced by each party, still we would be as strongly opposed to the proposed 29. R LEMPERT & S.

rule We believe that experience has shown that, laying aside entirely questions of perjury, 30. Cf id. at 520-21:

corrupt motives or interest in one party or the other, that one of the most common occur-

rences is for one man to misunderstand the statements or declarations of another We be- Segnificant statements art

lieve that few days pass that any lawyer or layman, if he will search his mind, will not recall observed by many Thue

some instance in which an associate or member of his family has attributed to him state- testimonyof other witn

ments that were inaccurate We do not believe there is a trial lawyer of any great experience erroneous observation th

who has not learned that in a majority of cases when a client asserts that John Jones was hard to prove perjury v

present and will fully corroborate him, the client, and recites what Jones will bear witness clarant, so the temptatic
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formity with the layperson's notion of the dangers of hearsay - exem-
tion, tried to show plified by the maxim "a tale twice told is a tale altered" - so it is not
I cross-examination surprising that it is reflected in the law as well.
)araged jurists who This justification for exluding hearsay depends upon the belief that
"ecause the in-court a witness describing an out-of-court statement is likely to be less relia-

admission of hear- ble than a witness describing nonverbal events, or at least that cross-
rom their opinions examination will be less effective on a witness to a statement. This
ay Rule." 23 Other belief may arise from a sense that human memory does not record
is view. 24 verbal information as accurately as visual information. 28 Speech is
*s not tell the whole often difficult to perceive, and people tend to hear what they want to
of the hearsay rule hear. Moreover, as Lempert and Saltzburg point out,29 minor mistakes
ncerns,25 and these in perceiving statements can radically change the meaning of what was
arsay rule and its said - as would be the case, for example, if a witness believed that the

declarant had said "does" when in fact the declarant said "doesn't."
langer that the in- The danger that the in-court witness will distort or fabricate a
urt statement. This statement is increased by the difficulty of detection. Under a condition
jut the accuracy of of free admissibility of hearsay, the person who wanted to concoct a
he declarant's out- hearsay statement would be free to choose a time and place at which
ect to cross-exami- no one was present but the witness and the supposed declarant, and

ge accurate report- thus it would be difficult to show that the statement was never made,

deciding whether especially if the declarant was no longer available. 3 0
Moreover, it is

Iurately. Nonethe-
lusion on grounds t to, that when John Jones is interviewed he gives an entirely different version from that of the

lusion on grounds ~~~~~~~~client.
iis view is in con- See also authorities cited in note 31 infra.

Some academic commentators have accepted the danger of misreport by the in-court witness
I E 15960(198as one of the bases for excluding hearsay. See MCCORMICK ON EVIDENCE, supra note 6, § 245,

IDENCE 159-60 (1978); 5 at 727; R LEMPERT & S. SALTZBURG, A MODERN APPROACH TO EVIDENCi 520-21 (2d ed
1982).

igh Wigmore offered this 28. For a commentator who advances this theory, see Stewart, Perception, Memory, and
advocate of reform that Hearsay: A Criticism of Present Law and the Proposed Federal Rules of Evidence. 1970 UTAH L
See id § 1427. REV 1, 19. Stewart states that "[pleople generally retain verbal discriptions [sic) of events less

accurately than they do visual perceptions," and cites G. ALLPORT & L. POSTMAN, THE PSY-
(1974); G. LILLY, sUpra CHOLOGY OF RUMOR 59-60 (1947) However, the Allport and Postman distinction between "in-

dividual memory" (the report of a person with first-hand knowledge) and "social memory"
(reports transmitted through a group) provides, at best, only indirect support for this hypothesis
Allport and Postman noted errors in serial reproduction of drawings. id. at 57-59, as well as in
serial reproductions of oral statements, and they did not directly compare the accuracy or re-

'odel Code of Evidence, 19 trieval of visual and verbal information Compare P Miene, Memory for Verbal Statements vs
it the accuracy of hearsay Memory for Visual Observations 3 (1986) (unpublished manuscript on file at University of Mm-
te. nesota Law School Library), which reviews the literature and concludes. "In general, there ap-
to be done away with pears to be no empirical validation of the assumption that the encoding and retrieval of out-of-
the direct examination court visual observations is more accurate than for out-of-court statements."
iposed to the proposed 2
.y questions of perjury, 29. R. LEMPERT & S SALTZiURG, supra note 27, at 520
* most common occur- 30. Cf id. at 520-21:
ns of another. We be- Significant statements are often directed at just one person, while significant events are often
is mind, will not recall I observed by many Thus the possibility of questioning a misreported statement through the
ttributed to him state- testimony of other witnesses will generally be less than the possibility of questioning an
f any great experience erroneous observation through the testimony of others Furthermore, it will be particularly

is that John Jones was hard to prove perjury when statements are attributed to an anonymous or unavailable de-
Jones will bear witness clarant, so the temptation to perjury may increase.
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difficult to cross-examine someone who is only reporting another's assume that the jUry3 2 is

out-of-court statement. As Chief Justice Kent wrote, we must assume that th
A person who relates a hearsay is not obliged to enter into any particu- extent that it is better to
lars, to answer any questions, to solve any difficulties, to reconcile any have it be given too mu
contradictions, to explain any obscurities, to remove any ambiguities: he not only that the jury v
intrenches himself in the simple assertion that he was told so, and leaves crepancy between the v.
the burden entirely on his dead or absent author." its true value will be so

The two risks I have mentioned - inaccuracy of a declarant's out- at all.
of-court statement and inaccurate testimony by an in-court witness The validity of this
about another's out-of-court statement - create a danger that unrelia- induction. Perhaps it X

ble evidence will be presented to the trier. Mere unreliability, how- science methods, but so
ever, is a weak basis for exclusion; after all, evidence of doubtful ters such as the validity
reliability is routinely admitted in modern courts, on the assumption whether jurors overvalt
that the trier can recognize the infirmities in the testimony and take data, however, has not f
them into account in evaluating it. Thus, testimony of an interested qualified to assess hea
party, even one who is a convicted perjurer, is received though it may either on grounds that
be less reliable than the hearsay statement of a disinterested observer. or that any error it ma'
Mere unreliability might be a sufficient basis for a rule of preference, value of the testimony.'
which excludes hearsay when better evidence is available in the form comparisons between tl
of in-court testimony by the declarant. It cannot, however, explain
our present hearsay rule, which often excludes hearsay even when the 32 In this article, the fact t

while theoretically applicable in
declarant is unavailable and the choice is between admitting hearsay In bench trials, the judge who e

or hearing nothing on the point at all. When the declarant is unavail- the doctrine that if the verdict
reversed because the judge rece

able, unreliability cannot be a sufficient basis for exclusion unless we more relaxed attitude toward he
HARV. L. REV. 1362 (1970).

31. Coleman v. Southwick. 9 Johns 45. 50 (N Y Sup Ct 1812) (quoting source not mdi- 33 See generally Stewart, st

cated). See also R LEMPERT & S-ALTZBURG. siipra note 27, at 520 ("Cross-examination is less Trashing, 36 STAN. L. REV. 29a

likely to be effective mi testing reports of statements than in testing reports of more complex on which experiments are possi
events "),id at 520 n 38 fundamental attribution error %k

If a witness claims to have heard but a single statement, he may plausibly claim that was all sincerity of declarants who has
that was said to him .... While the examiner ma\ question the witness about his surround- generalize from current researcl
ings, a failure to closely observe one's surroundings does not necessarily suggest inattention Road from Acts to Dispositions.
to matters overheard The Xsitness must, of course, cons ince the jury that he was in a posi- effects of attributional error art
tion to overhear, but usually this sull only involke establishing his distance from the conser-
sation The attorney who investigates the scene is unlikel) to find harriers to sound which 34. See Weinstein, supra n(
would render certain versions of hoes a statement was heard suspect Unreliable aspects of Proof and the Acceptability of I
visual obsersations are much more susceptible to exposure through cross-examination If a 35 See Comment, supra nc
witness remembers only a single aspect of an eent, that in itself is suspect attempts to quantify the point t

For other expressions of fear about fabrication by the in-court witness, see, for example. mistakes in evaluating testimony

Ellicott v. Pearl, 35 U S (10 Pet ) 412, 436 (1836) (Story. J ) (besides lacking oath and cross- take the position that exclusion
examination. the fault of hearsaN is "that it is peculiarly hi.ble to be obtained by fraudulent evidence a value that is at least
contrivances"), Mima Queen v Hepburn. II U S (7 Cranch) 290. 296 (1813) (Marshall. J ) since the "gap" between real va
(speaking of the "frauds which might be practiced" in the absence of the hearsay rule), En- Thus, If on a scale of 100 the
glebretson v. Industrial Accident Commn . 170 Cal 793. 798. 151 1' 421. 423 (1915) (Shaw. J ) excluded since, even if the jury
(same), Report. supra note 27, at 274-75 ("[WIhen the self-interest which actuates parties to signed value is only 49, which
litigation and their friends ,and witnesses is considered. the chance of perpetration of actual fraud seems wrong, at least if the nun
by either or both parties equals. if It does not exceed. the chance of inaceuracy that ssould be what else they could be. Suppe
inherent in hearsay testimony of truthful w itnesses "). Qf Morgan., Foreword to Mom}i Coni- is a hearsay statement, and the
of EVItnNCi. 6 (1942) (prevention of perjurs "is the notion that is constantly urged against the the defendant committed the c
expansion of exceptions to the hearsay rule") that defendant committed the
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nly reporting another's assume that the jury32 is likely to overvalue the testimony. Moreover,

wrote, we must assume that the jury will overvalue the testimony to such an

enter into any particu- extent that it is better to exclude the testimony than to admit it and to
Aulties, to reconcile any have it be given too much respect. In other words, we must suppose
ove any ambiguities: he not only that the jury will overvalue the testimony, but that the dis-
was told so, and leaves crepancy between the value that the jury assigns to the testimony and

r. its true value will be so great that it is better not to hear the testimony

acy of a declarant's out- at all.
by an in-court witness The validity of this supposition has remained a matter of fireside

e a danger that unrelia- induction. Perhaps it would be possible to test its validity by social

tere unreliability, how- science methods, but so far hearsay experiments have focused on mat-

, evidence of doubtful ters such as the validity of particular exceptions, not upon the question
arts, on the assumption whether jurors overvalue hearsay testimony.33 The lack of empirical
the testimony and take data, however, has not foreclosed debate. The view that the jury is not

timony of an interested qualified to assess hearsay evidence has frequently been attacked,

received though it may either on grounds that the jury can accurately assess the testimony,3 4

disinterested observer. or that any error it makes is likely to be minor in comparison to the

-or a rule of preference, value of the testimony.35 Proponents of free admission draw tempting

is available in the form comparisons between the use of hearsay in ordinary life and its use in
nnot, however, explain
hearsay even when the 32 In this article, the fact finder is usually assumed to be the jury, since the hearsay rule,

while theoretically applicable in both bench trials and jury trials, has far less force in bench trials
,veen admitting hearsay In bench trials, the judge who erroneously admits hearsay is unlikely to be reversed because of

,he declarant is unavail- the doctrine that if the verdict is supported by admissible evidence, the judgment will not be
for exclusion unless we reversed because the judge received evidence that was inadmissible. This doctrine has led to a

for exclusion unless we more relaxed attitude toward hearsay in nonjury cases. See Davis, Hearsay in Nonjury Cases, 83

HARV L. REV. 1362 (1970).

1812) (quoting source not mdi- 33 See generally Stewart, supra note 28, and authorities cited therein. My own review of the

t 520 ("Cross-examination is less literature has failed to reveal any direct study of jury overvaluation of hearsay. Cf Kelman,
esigreports of more complex jTrashing, 36 STAN L. REV. 293, 319 (1984) (using hearsay evaluation as an example of a subject

on which experiments are possible but will never be carried out). It is possible that research on

fundamental attribution error will provide some insights into jurors' tendencies to overrate the
ay plausibly claim that was all sincerity of declarants who have not been contradicted or cross-examined, but it is difficult to
rl witness about his surround- generalize from current research to conclusions about the use of hearsay Cf Jones, The Rocky

necessarily suggest inuittention Roadfrom Acts to Dispositions. 34 AM PSYCHOLOGIST 107 (1979) (arguing that the functional
the jury that he was in a posi- effects of attributional error are unclear).
his distance from the corner-
find barriers to sound which 34. See Weinstein, supra note 8, at 335; Nesson, The Evidence or the Event? On Judicial

,uspect Unreliable aspects of Proof and the Acceptability of Verdicts, 98 HARV. L. REV 1357, 1372 (1985).

rough cross-examination If a 35. See Comment, supra note 19, Note, supra note 17, at 1789-90, 1815. The latter Note

tself is suspect. attempts to quantify the point that jury error is minor, and to show that it is unlikely that jury

court witness, see, for example. mistakes in evaluating testimony will be serious enough to justify exclusion. The Note appears to

(besides lacking oath and cross- take the position that exclusion is not justified unless the jury mistakenly assigns an item of

Il to be obtained by fraudulent evidence a value that is at least twice its real value. Otherwise, the evidence should be admitted,

290. 296 (1813) (Marshall. J ) since the "gap" between real value and assessed value is less than the real value of the evidence.

sence of the hearsay rule): En- Thus, if on a scale of 100 the real value of the evidence is 51, the evidence should never be

51 P. 421. 423 (1915) (Shaw. J ) excluded since, even if the jury assigns it a value of 100, the "gap" between real value and as-

tcrest which actuates parties to signed value is only 49, which is less than the real value of the evidence Id. at 1789-90 This

.C of perpetration of actual fraud seems wrong, at least if the numbers are taken as representing probabilities, and it is hard to see

ice of inaccuracy that would be what else they could be Suppose, for example, that in a criminal case the only evidence of guilt

gal, Foreword to Mot)-i Com- is a hearsay statement, and the jury considers the statement to be absolutely reliable proof that

it is constantly urged against the the defendant committed the crime, while actually the evidence establishes a 51% probability
that defendant committed the crime. Since the standard of proof is guilt beyond a reasonable
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the courtroom. McCormick noted that if the hearsay rule were applied fulness of persons whom

out of court, it would "bring all business to a standstill."3 6 Writing mal, ritualized proceedir

from a layperson's point of view, a former juror has put the case well: proceeding in which find

The jurors who are new observers to these proceedings are astonished at institutional practices wi
some of the things that are done here but are more astonished at some of problem is particularly <
the things that are not permitted. One of the more intelligent members Moreover, it is misle
calls attention in a most emphatic manner to the fact that in investiga- as if the trial involved o
tions anywhere out of court, everybody connected with the affair in any usually confronted with,
way, directly or remotely, would without restraint be asked to tell every- a
thing about it that would throw any light on the problem. lation, decide to credi

A manufacturer or business man, or special investigator or arbitra- weighed against other e
tor, who seeks to discover all the facts in any matter under inquiry, does nesses. Weighing a hear
not tie his own hands by certain of these artificial rules formulated by that has been subjected
those dead and gone to their reward years and years ago. unnecessary in ordinary

To admit any tinge of hearsay, we learn is a positive error that is not In assessing hearsay
negligible, and there seems to be a special antipathy to this sort of testi- familiar tasks in detern
mony when, as a matter of fact, in the ordinary affairs of life hearsay is a f ull y and mcurte
well-recognized source of information, not of course to be implicitly de- them, fully and accurate
pended upon but often helpful as one of the steps in an investigation. may be unfamiliar with

Some of these rules apparently are based on the assumption that with an eye to litigation.
those who listen to the evidence, our jury for example, are of very low Fabricated statemer
mentality and cannot distinguish between the force of what one himself The trier of fact may b
knows and what he heard said with the information as to who said it.37 often fabricate. It is, h

To many, Bentham's more general point about the law of evidence- a pabricuar wItnes ha

that in finding the truth, the sages of the law have displayed less wis- s crtic -ea minatiol
dom than the illiterate peasant doing justice within the circle of his since cross-examinatior

family - must seem particularly applicable to the hearsay rule.3 8 fabrication than in reve

Perhaps, however, there is more to be said about the risk of mis-
valuation that one finds in the literature advocating radical reform of 39. See text at notes 181-2C

the hearsay rule. Jurors may use hearsay intelligently in ordinary life, 40 The problem is exacerba

but a trial is not ordinary life. They must judge the motives and truth- nity to prepare the out-of-courtpared by the attorney and sign
witnesses, but only one has had'

doubt, justice would be served by excluding the evidence, even though the jury's assessment of it nation Jurors may not be fainel
(100%) creates a gap (49%) that is smaller than its real value (51%) ally saying it, or of omitting inf

36 McCormick, The New Code of Evidence of the American Law Institute, 20 TEx xs L in its implications For examp!
REv 661, 671 (1942). the proposition that the bullet Lcould have come from the def

37 A OSBORN, supra note 16, at 51-52. See also J. FRANK. supra note 16, at 123 interpreted by the jury to meal
Now doubtless hearsay should often be accepted with caution But 90% of the evidence on pistol Cf Morgan, The Hearw
which men act out of court, most of the data on which business and industry daily rely, mony in the Sacco-Vanzetti c.
consists of the equivalent of hearsay. Yet, because of distrust of juries - a belief that jurors brakes at the approximate poli
lack the competence to make allowance for the second-hand character of hearsay - such after running down the pedestr
evidence, although accepted by administrative agencies, juvenile courts and legislative com-
mittees, is (subject, to be sure, to numerous exceptions) barred in jury trials As a conse- 41. See, e.g.. Morgan. Hei-
quence, frequently the jury cannot learn of matters which would lead an intelligent person HARV L. RE v 177, 186 (1948
to a more correct knowledge of the facts [I1f a witness is willing to cot

See a/so Davis, supra note 16 (arguing that probative value. and not hearsay, should be the rule nor cross-examination will b
for admissibility). witness or counsel is unusual

38 I J BENTH-SM, supra note 1, at 5-6. Bentham added "The peasant wants only to be most dramatic function of As
taught, the lawyer to be umitaughti: an operation painful enough. even to ordinary pride, but to Accord F1man, Implied Ass6r
pride exalted and hardened by power, altogether unendurable ' Id. at 8 (emphasis in original). dence 14 STAN. L. Ri-v 682.
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;iearsay rule were applied fulness of persons whom they would ordinarily never meet, in a for-

a standstill."3 4 Writing mal, ritualized proceeding unlike anything in their ordinary affairs, a

ror has put the case well: proceeding in which finding the truth may require an understanding of

eedings are astonished at institutional practices with which they have little or no dealings. The
ore astonished at some of problem is particularly sharp in criminal cases."'
nore intelligent members Moreover, it is misleading to write about the valuation of hearsay
he fact that in investiga- as if the trial involved only a single piece of evidence. The jury is not
ted with the affair in any
int be asked to tell every- usually confronted with a single hearsay statement that it must, in iso-
he problem. lation, decide to credit or not. Hearsay evidence often must be

I investigator or arbitra- weighed against other evidence, including testimony by in-court wit-
atter under inquiry, does nesses. Weighing a hearsay statement against contradictory testimony
cial rules formulated by that has been subjected to courtroom cross-examination is, obviously,
years ago. , unnecessary in ordinary life.
positive error that is not

Kathy to this sort of testi- In assessing hearsay statements, Jurors may also be faced with un-
affairs of life hearsay is a familiar tasks in determining whether the statement, as reported to
curse to be implicitly de- them, fully and accurately portrays the declarant's observations. They
.ps in an investigation. may be unfamiliar with ways in which professional statement-takers,
on the assumption that with an eye to litigation, can twist and distort without actually lying.40

example, are of very low Fabricated statements in criminal cases raise a special problem.
orce of what one himself Tes
ation as to who said it.37 The trier of fact may be quite aware that witnesses in crimial cases

it the law of evidence - often fabricate. It is, however, sometimes a heroic task to decide that
have displayed less wis- a particular witness has fabricated a particular statement, especially

within the circle of his since cross-examination may be less effective in revealing outright
to the hearsay rule.38 fabrication than in revealing other testimonial defects. 4t This problem
td abo ut the risk of mis- cuts both ways. A jury may be quite willing to believe that a defen-
td about the risk of mis-
cating radical reform of 39. See text at notes 181-209 infra.

'ligently in ordinary life, 40 The problem Is exacerbated in situations where one of the attorneys has had the opportu-

ge the motives and truth- nity to prepare the out-of-court declarant, as when the proffered statement Is an affidavit pre-
pared by the attorney and signed by the witness Here, both sides have "sandpapered" their
witnesses, but only one has had the opportunity to expose the sandpapering through cross-exami-

though the jury's assessment of it nation. Jurors may not be familiar with sophisticated ways of implying something without actu-

e (5 1%). ally saying it, or of omitting information in a way that makes the affidavit literally true but false

ican Law Institute, 20 TEXAS L. in its implications For example, an affidavit saying that ballistics tests were "consistent" with
the proposition that the bullet came from the defendant's pistol might mean only that the bullet

NK. supra note 16, at 123: could have come from the defendant's pistol or any other pistol Yet the statement could be
in But 90% of the evidence on interpreted by the jury to mean that the tests proved that the bullet came from the defendant's
isiness and industry daily rely, pistol Cf Morgan, The Hearsay Rule, 12 WASH L REV. 1, 5 (1937) (describing ballistics testi-

-t ofjuries - a belief thai jurors I mony in the Sacco-Vanzetti case) Similarly, an affidavit stating that the driver applied the

d character of hearsay - such brakes "at the approximate point of impact" could mean that the driver applied the brakes only

nile courts and legislative com- after running down the pedestrian, but might not be taken in that sense.
tred in jury trials. As a conse- 41 See, e.g. Morgan, Hearsay Dangers and th/c Application of tihe Hearsay Concept. 62
sould lead an intelligent person HARV. L RFv 177, 186 (1948):

[I]f a witness is willing to commit perjury and counsel is willing to co-operate, neither oath
id not hearsay, should be the rule nor cross-examination will be of much avail to expose the willful falsehood unless either

witness or counsel is unusually stupid. . Although the exposure of willful falsehood is the

"The peasant wants only to be most dramatic function of skillful cross-examination. it is very rarely demonstrated.

gh, even to ordinary pride; but to Accord Finman, Imp/led Assertions as Hearsay Some Criticisms of tic Umformn Rules of Evi-

Id. at 8 (emphasis in original). dence. 14 STAN. L Rt-v 682, 690-91 and authorities cited in n 22 (1962)
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dant would fabricate evidence to escape conviction. Yet when that Also, if radical reform t
evidence, if believed, establishes a complete defense, it may raise a rea- rule but of making the e.
sonable doubt despite skepticism about defendants in general - par- operate in the other dire
ticularly when the jury has been told time and again to ignore the fact to be admissible may b,
that the defendant has been arrested and charged and to give him the unprepared to offer subs
presumption of innocence.4 2 Bar groups have alsc

The danger that the trier of fact will give too much weight to the tion. Most advocates ot
evidence is not the only reason for excluding hearsay. Bar groups and missible without limit, 1
others have advanced a variety of additional concerns. In particular, or exclude in appropriat
bar groups have repeatedly expressed the fear that if hearsay were been one of the bar's pri
freely admitted, trial preparation would become more difficult, and the broader admission of hi
danger of unfair surprise at trial would increase.43 Radical change in t

The danger of unfair surprise cannot be dismissed lightly. The uni- effects. For example, th
tary nature of the American trial makes surprise a greater danger than trial dismissal of weak (
in other systems, where adjournments and continuances can mitigate ted in support of or opp
its effect. Attorneys need time and preparation to be ready to impeach based on personal know'
witnesses, to contradict them with the testimony of others, and to con- missible at trial. Somet
struct arguments dealing with their testimony. The attorney may be fer nothing but hearsa
prepared to impeach or contradict the witness on the stand, but not to hearsay rule were aboli"
do so for declarants whose out-of-court statements come in unexpect- judgment would only h
edly through the mouth of the witness. Of course, surprise can be had observed the crucia
avoided or made less likely by discovery and pretrial notice, but those litigation, one might q
safeguards add to the burden and expense of pretrial preparation. weak to be received un

enough to allow a part.

42. The problem has arisen in cases involving witnesses who testify that third parties have Next, free admissio-
confessed to the crime with which defendant is charged Of course, juries reject complete-defense cern materializes when
evidence every day, as "hen they refuse to believe alibi witnesses When sAitnesses report In
detail on their own observations of nonverbal conduct, however, the cross-examiner may be able come a motion for a
to do more to undermine the testimony than when a witness reports an out-of-court statement. decision, may apprecia
In the latter case, the witness who has testified to a perfect opportunity to hear the statement can less award a verdict it
then entrench himself tn the assertions of the out-of-court declarant, without resolving any diffi-
culties See text at note 31 supra

43 See Rules of Evidence tSupplement): Hearings Before the Subcomnin on Crnmnal Justice 44. See, e.g., Younger, Refl-
of the House Comm. on the Judiciary. 93d Cong, 1st Sess, 74 (1973) [hereinafter House Evidence Weinstein, supra note 8; FED. F
Rules Hearings] (statement of American College of Trial Lawyers asserting that broad admissi- reprinted in 2 BAILEY & TRUI
bility of hearsay will "make it impossible for a trial counsel adequately to prepare the case for 45. See, eg., C. WRIGHT &
trial since he will not and cannot know what evidence he will have to meet until it faces him in that the [Model] Code failed be
the courtroom"), reprinted in 3 BAILEY & TRELLKS, supra note 14, Doc 12, at 74; id. at 290 scholars and appellate court ju
(statement of the Study Committee on the Federal Rules of Evidence of the District of Columbia are not 'Big Pots' who can cc
Bar Association asserting that unfairness may result from surprise and a "novel offer" of hearsay Evidence Rules Hearings. supra
evidence); HOUSE COMIN ON FHE JU)ICItARY, FEID. Rut LS OF EVIDENCE, H R. RioP No 650. opposing broad admissibility of
93d Cong , Ist Sess, 5-6 (1973), reprinted in 1974 U S CODE CONG & ADlNn Ntws 7075. (statement of Washington Suf
7079 and in 4 BAILEY & TRELI ES, supra note 14, Doc. 13, at 5-6 (explamning Committee's dele- grounds of increased judicial d
tion of residual exceptions on grounds that they would have the effect of "injecting too much posing residual exceptions on u
uncertainty into the law of evidence and impairing the ability of practitioners to prepare for the law of evidence); id. at 33
trial") Cf Coleman v Southwick, 9 Johns 45, 50 (N Y 1812) (holding that the omission of
hearsay testimony could result in unfairness) The final version of the residual exceptions sought 46. See. e.g.. Celotex Corp
to meet the surprise objection by putting in a requirement that notice be given before trial of 265 (2d Cir 1952); In re "Agei
intent to offer evidence under the exceptions See FLiD R EvID 803(24), 804(b)(5) affod. 818 F 2d 187 (2d Cir 19
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iviction. Yet when that Also, if radical reform takes the form not of abolishing the hearsay
efense, it may raise a rea- rule but of making the exclusion of hearsay discretionary, surprise can
idants in general - par- operate in the other direction: the attorney who expected his evidence
d again to ignore the fact to be admissible may be surprised by a discretionary exclusion, and
rged and to give him the unprepared to offer substitute evidence.

Bar groups have also raised the specter of misuse of judicial discre-
too much weight to the tion. Most advocates of hearsay reform would not make hearsay ad-

hearsay. Bar groups and missible without limit, but would give trial judges discretion to admit
concerns. In particular, or exclude in appropriate cases.44 The fear of unbridled discretion has
Ear that if hearsay were been one of the bar's primary reasons for opposing these proposals for
ie more difficult, and the broader admission of hearsay.4 5

ase.43 Radical change in the hearsay rule could have other undesirable

smissed lightly. The uni- effects. For example, the free admission of hearsay might hamper pre-
ise a greater danger than trial dismissal of weak cases. Rule 56 provides that affidavits submit-
)ntinuances can mitigate ted in support of or opposition to summary judgment motions must be
n to be ready to impeach based on personal knowledge and present evidence that would be ad-
ny of others, and to con- I missible at trial. Sometimes proponents fail because their affidavits of-
y. The attorney may be fer nothing but hearsay evidence on an essential element.4 6 If the
4 on the stand, but not to hearsay rule were abolished, a plaintiff resisting a motion for summary
nents come in unexpect- judgment would only have to aver that someone had told him that he
course, surprise can be had observed the crucial fact. In a period of concern about expanding

pretrial notice, but those litigation, one might question whether hearsay evidence that is too
of pretrial preparation. weak to be received under the existing exceptions ought to be strong

enough to allow a party to proceed to trial.

ho testify that third parties have Next, free admission might encourage jury lawlessness. This con-
irse, juries reject complete-defense cern materializes when hearsay evidence enables its proponent to over-
esses. When witnesses report in
r, the cross-examiner may be able come a motion for a directed verdict. The jury, in reaching its
eports an out-of-court statement decision, may appreciate the unreliability of the hearsay but nonethe-
irtunity to hear the statement can l
arant, without resolving any diffi- less award a verdict in favor of the proponent because it rejects or

lie Subcoinm on Criminal Justice i 44. See, e.g.. Younger. Reflections oni the Rule Against Hearsay. 32 S.C L Rrv 281 (1980),
1973) [hereinafter House Evidenuce Weinstein, supra note 8: FED R. EvID 803(a) (Advisory Comm. Prelim. Proposed Draft 1969),
ers asserting that broad admissi- . reprinted in 2 BAILEY & TRE.LIES, supra note 14, Doc. 5, at 173.
Jequately to prepare the case for
have to meet until it faces him in 45. See, e.g., C. WRIGHT & K GRAHAM, supra note 1l, at 88 ("[It Is now part of the lore
tle 14, Doc. 12. at 74. id. at 290 ' that the [Model] Code failed because lawyers objected to the power left in the trial judge While

dence of the District of Columbia scholars and appellate court judges may be comfortable with the idea, most practicing lawyers
se and a "novel offer" of hearsay are not 'Big Pots' who can count on the trial judge to be benign in his discretion "), House
EvIDENCE, H R R1t- No. 650. Evidence Rules Hearings. supra note 43, at 70 (statement of American College of Trial Lawyers
CONG. & ADnMIN. NLwS 7075. opposing broad admissibility of hearsay and condemning increased judicial discretion). id at 91

5-6 (explaining Committee's dele- (statement of Washington State Bar Association opposing proposed residual exceptions on
the effect of "injecting too much 'grounds of increased judicial discretion): id. at 356 (Statement of Colorado Bar Association op-
v of practitioners to prepare for posing residual exceptions on grounds that they inject too much uncertainty and discretion into
y2) (holdmg that the omission of I the law of evidence.); id. at 337 (resolution of American Bar Association House of Delegates)

.of the residual exceptions sought 46 See, e.g.. Celotex Corp. v. Catrett, 477 U.S 317, (1986), Dyer v. MacDougall. 201 F 2d
at notice be given before trial of 265 (2d Cir. 1952), In re "Agent Orange" Prod. Liab. Litig, 611 F. Supp. 1267 (S D.N Y 1985),
ID 803(24), 804(b)(5) affd.. 818 F 2d 187 (2d Cir 1987).

It
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misunderstands the applicable law.47 Free admissibility of unreliable save time, but hearsay
evidence gives the jury a peg on which to hang a verdict even if it does sion because of the otht
not believe the unreliable evidence. handled by invoking t

Admitting hearsay can also encourage fabrication. This concern that is cumulative or a
about fabrication is often expressed as a concern about misleading the dict how much time w
jury, but it deserves to be considered in a broader light; its effect upon counterattacks by the I
accuracy is not its only effect. Suppose that two cases arise in a juris- of hearsay.
diction that has abolished the hearsay rule. In the first, the jury accu- The utility of the ht
rately evaluates all the evidence, and correctly awards judgment to the When the rule has the
plaintiff on the basis of hearsay evidence. Justice has been done be- when the declarant is v
cause the hearsay rule was abolished. In the second case, the jury it operates as a rule of
overvalues fabricated hearsay evidence, and as a result incorrectly declarant instead of int
awards judgment for the plaintiff. An analysis of this situation could have the opposite effec
conclude that the injustice perpetrated in the second case is evenly venience and vexation
balanced by the just result in the first case. Thus, abolition produces declarant at trial may
the same number of just results as enforcement of the hearsay rule, so of-court statement inc
nothing has been lost. But this view disregards the basis for each re- ularly if the opposing
sult. An incorrect result is more offensive if it is based upon false The hearsay rule hi
proof than if it is based on failure of proof, and the witnesses who have tion underdog. Lempk
committed perjury are themselves degraded. In short, fabrication is [T]he balance of advat
wrong even when it does not lead to an inaccurate verdict. wealthy organizations

The hearsay rule has been defended on grounds that it promotes viduals, usually have s
economy and speed in litigations Impeachment of a hearsay declar- evidence and often hieconomy ~~~~~~~~~~~~~~~~~~~~~~~~anticipation of litigatic~
ant can be more time-consuming than impeachment of a live witness. parties are likely to hv
For example, the live witness may make concessions on cross-exami- viduals they oppose."
nation that render extrinsic impeachment evidence unnecessary. Of This generalization m
course, one can argue that excluding any species of evidence would live testimony is often

47 Cf Cooper, Directionsfor Directed Verdicts: A Compass for Federal Courts, 55 MI NN L. say, and allowing litig
REV. 903, 930-40 (1971) (raising similar considerations in discussion of dangers of using de- might help the undei
meanor evidence as sole basis for surviving directed verdict). quarrel with the posit

48 See Weinstein, supra note 8, at 336. Although he favors liberalization of the hearsay rule, would fundamentally,
Weinstein recognizes that exclusion of hearsay arguably promotes speed and economy at trial.

The second factor [aside from the danger that the jury will misvalue hearsay) is one of trial ican trial, and that tl:
convenience. Where credibility is assessed primarily on the basis of demeanor, an opposing litigants - particula
attorney can see a witness for the first time and cross-examine solely on the basis of trial
observation, hints from his client or expert, and what he believes about the witness's back- others.
ground and the facts of the case It is better if he is prepared in advance, ofcourse - and all
the tactics books warn against the danger of unprepared cross-examination But the trial A related concern
can go on without any extensive before-trial examination of the witness's background or hearsay rule would en
preparation for proof and disproof of his credibilitv by other witnesses and documents. This
permits cheaper preparation and a shorter trial, and by avoiding the need for continuances nal cases. For examp]
to permit investigation it makes the present form of dramatic jury trial more practicable

See also T. STARKIE, A PRACTICAl TREATISE ON THE LAW OF EVIDENCt 46 (Boston 1826),
quoted in James, supra note 17E 49. R LEmPeRT &iS. SAI

[S]mce everything would depend upon the character of the party who made the assertion, Evidence Rules Hearingso supr
and the means of knowledge which he possessed, the evidence, if admitted, would require of Evidence: Hearings on HAr
support from proof of the character and respectability of the asserting party; and every Sess 278 (1974) [hereiafter
question might branch out into an indefinite number of collateral questions printed in 4 BAILEY & TREI
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tdmissibility of unreliable save time, but hearsay seems a particularly good candidate for exclu-
g a verdict even if it does sion because of the other strikes against it. While the matter might be

handled by invoking the trial judge's discretion to exclude evidence
abrication. This concern that is cumulative or a waste of time, it is not always possible to pre-
-ern about misleading the dict how much time will be consumed in impeachment, rebuttal, and
iader light; its effect upon counterattacks by the proponent if the door is opened to a given item
two cases arise in a juris- of hearsay.
In the first, the jury accu- The utility of the hearsay rule as time-saver, however, is uncertain.
y awards judgment to the When the rule has the effect of entirely excluding a line of evidence, as
ustice has been done be- when the declarant is unavailable, it may save time and money. When
he second case, the jury it operates as a rule of preference, requiring the proponent to call the
I as a result incorrectly declarant instead of introducing an out-of-court statement, then it may
,is of this situation could have the opposite effect. The declarant must then endure the incon-
ie second case is evenly venience and vexation of a court appearance. The examination of the
Thus, abolition produces declarant at trial may take longer than would introduction of an out-
nt of the hearsay rule, so of-court statement incorporated in another witness' testimony, partic-
-ds the basis for each re- ularly if the opposing party has no extrinsic impeachment evidence.
if it is based upon false The hearsay rule has also been defended as a protector of the litiga-
d the witnesses who have tion underdog. Lempert and Saltzburg write that:

In short, fabrication is [T]he balance of advantage lies with the state in criminal cases and with
curate verdict. wealthy organizations in civil actions. Organizations, unlike most indi-
"rounds that it promotes viduals, usually have substantial resources available for the generation of
nent of a hearsay declar- evidence and often have the further advantage that litigation and the
-hment of a live witness. anticipation of litigation is, for them, routine. This means that organized

parties are likely to have access to more hearsay evidence than the indi-cessions on cross-exami- viduals they oppose.49

idence unnecessary. Of This generalization may not apply to all cases. The presentation of
*ecies of evidence would live testimony is often more expensive than the presentation of hear-

sfor Federal Courts. 55 MINN L. say, and allowing litigants to submit affidavits instead of live testimony
scussion of dangers of using de- might help the underdog in some cases. However, one can hardly

quarrel with the position that complete abolition of the hearsay rule
Ales speed and economy at tralwould fundamentally change the method of preparation for the Amer-
:iisvalue hearsay] is one of trial ican trial, and that the changes would advantage some categories of

ine solely on the basis ofptonal litigants - particularly the state in criminal cases - more than
ieves about the witness's back- others.
in advance, of course - and all
oss-examination But the trial A related concern involves the possibility that abolition of the
,f the witness's background or hearsay rule would encourage abuse of governmental power in crimi-
.%itnesses and documents. This
ding the need for continuances nal cases. For example, government investigators would have greater
ic jury trial more practicable
OF EVIDENCE 46 (Boston 1826),

49 R. LEMPERT & S. SALTZBURG, supra note 27, at 521-22 (footnotes omitted) Cf House
party who made the assertion, Evidence Rules Hearings. supra note 43, at 92-93 (statement of Frederick D. McDonald); Rules

ice, If admitted, would require of Evidence: Hearings on H.R. 5463 Before the Senate Comm. on the Judiciary, 93d Cong, 2d
the asserting party; and every Sess 278 (1974) [hereinafter Senate Hearings] (testimony of Professor Paul F Rothstein), re-
ateral questions. printed in 4 BAILEY & TRELLES, supra note 14, Doc 14, at 278.
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incentive to coerce witnesses or distort statements if out-of-court state- mission of hearsay. Wht

ments became freely admissible.50 This concern about abuse of power,

which alone might justify distinguishing between the admission of declarants whose statem

hearsay in civil and criminal cases, will be discussed more fully in Part affirm their statements,

III of this article.5 ' lenge to the acceptabilit
In a recent article, Professor Charles Nesson suggested still an- that of recanting declar

other explanation for the exclusion of hearsay.52 Professor Nesson re- their position about the

jects the conventional rationale for exclusion, stating that jurors are Whatever one may tI

capable of assessing the reliability of hearsay evidence and "they degree of skepticism abc

would undoubtedly be given this task if reliability alone were at is bound to arise in any

stake."5 3 He believes that "there must be another, distinct rationale tive history of the Feder

for the hearsay rules."54 He finds that rationale in the enhancement of on hearsay reform, one

the social acceptability of verdicts by protecting them from subsequent which the professional

attack. After considering and discarding the view that exclusion of enced their positions oi

hearsay enhances the immediate acceptability of verdicts, he decides mentators5 9 have tendec

that the hearsay rules "may be grounded on the legal system's concern admission of hearsay (e:

for continuing acceptance of the verdict."55 In his view, hearsay and an aspect of the const'

confrontation rules which scholars are mor

prevent jurors from basing a verdict on the statement of an out-of-court tion for criminal defenw

declarant who might later recant the statement and discredit the verdict. discretion in admitting,

Cross-examination of a declarant minimizes the risk that a verdict will ported receiving more

be undercut by ensuring that the declarant cannot easily recant his state- caused by intimidation
ment. During cross-examination, the declarant commits his integrity to Bar groups have tende
the accusation; subsequent recantation of the statement would constitute
an admission of perjury. 56 existing exceptions an

A number of objections can be made to this argument.57 One is While it is not hard to

that the stability of verdicts, if affected by the hearsay rule at all, the reason for the split
obvious. If complicated

50 See Rules of Evidence. Hearings Before the Special Subcomm. on Reform of Federal then perhaps the answ,
Criminal Laws of'the House Comm. on the Judiciary, 93d Cong., 1st Sess 244 (1973) [hereinafter rules more than schol
House Special Subcomm. Hearings] (statement of Frederick D. McDonald), reprinted in 3 BAI-

LE) & TRi ILES, supra note 14. Doc I1, at 244, House Evidence Rules Hearings, supra note 43,

at 92-93 (statements suggesting that power of government investigators would be unduly en- 58 See note 8 supra.

hanced by substantive admission of prior inconsistent statements, and that investigators, civil and 59 See, e.g.. Note, supra n

criminal, would be aware of their increased power and less likely to conduct fair investigations);

Senate Hlearings, supra note 49, at 302, 317 (testimony of Herbert Semmel, Washington Council 60 See note 8 supra.

of Lawyers) 61. This statement must be

51. See text at notes 208-09 infra limits upon the admission of 1-

52. Nesson, supra note 34, at 1372-75. Professor Nesson's article offers helpful insights on drnce, the Judiciao Conference

much broader topics; his discussion of the hearsay rule is merely presented as one example of the Evidence Rules Hearings. supt .

degree to which the desire to produce acceptable verdicts has influenced the development of legal United States, Committees on

doctrine

53 Id. at 1372 62 See, e~g.. House Eviden,3 Id.at 1372 ment of Justice); Senate Hearii;

54 Id. on behalf of Department of Ju

55 Id at 1373 (emphasis in original). Angeles) Cf M. GRAHAM, St

56. Id. 63. See authorities cited in

57 See Park, The Hearsay Rule and the Stability of Verdicts: A Response to Professor Nesson. 64 See P CAI AMANDREI

70 MINN. L. REv. 1057 (1986)
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ments if out-of-court state- would seem to be threatened as much by the exclusion as by the ad-

cern about abuse of power, mission of hearsay. When hearsay is excluded, there is a danger that

between the admission of declarants whose statements were excluded as hearsay might appear,

iscussed more fully in Part affirm their statements, and offer to testify at a new trial. Their chal-
lenge to the acceptability of the verdict would be more serious than

Nesson suggested still an- that of recanting declarants whose testimony was admitted, because

,ay. 52 Professor Nesson re- their position about the facts would have been completely consistent.

on, stating that jurors are Whatever one may think of these specific views, however, a certain

arsay evidence and "they degree of skepticism about the professed reasons for excluding hearsay

reliability alone were at is bound to arise in any thoughtful observer. After reading the legisla-

another, distinct rationale tive history of the Federal Rules of Evidence and the published articles

nale in the enhancement of on hearsay reform, one cannot help but be impressed by the degree to

ting them from subsequent which the professional status of commentators seems to have influ-

,he view that exclusion of enced their positions on hearsay. Academicians 5 8 and student com-

ity of verdicts, he decides I mentators59 have tended to favor drastic reform leading to much freer

the legal system's concern admission of hearsay (except for those who have written of hearsay as

In his view, hearsay and an aspect of the constitutional right to confrontation, a context in
which scholars are more likely to see exclusion as an essential protec-

tatement of an out-of-court tion for criminal defendants).6 0 Judges have tended to favor judicial
it and discredit the verdict. discretion in admitting and excluding hearsay.6 ' Prosecutors have sup-

the risk that a verdict will ported receiving more hearsay, citing, among other things, problems
rrnot easily recant his state- caused by intimidation of witnesses who have given prior statements.62

nt commits his integrity to
statement would constitute Bar groups have tended to be procedurally conservative, supporting

existing exceptions and opposing creation of drastic new ones.63

to this arguments" One is While it is not hard to explain the attitude of judges and prosecutors,

y the hearsay rule at all, the reason for the split between bar groups and academicians is less
obvious. If complicated rules of procedure are motivated by distrust,6 4

1 Subcomm. on Reform of Federal then perhaps the answer is that lawyers oppose discretionary hearsay
rng, Ist Sess. 244 (1973) [hereinafter rules more than scholars because their trial experience has taught
x D McDonald), reprinted in 3 BAl-
lence Rules Hearings. supra note 43.
t investigators would be unduly en- 58 See note 8 supra.

tents, and that investigators, civil and 59 See, e.g. Note, supra note 17, at 1804-07; Comment, supra note 19.
likely to conduct fair investigations),
erbert Semmel, Washington Council 60 See note 8 supra.

61. This statement must be qualified to some extent, because judicial opinions have often set

limits upon the admission of hearsay However, at the hearings on the Federal Rules of Evi-

. n's article offers helpful insights on dence, the Judicial Conference of the United States favored supporting the retention of broad

-rely presented as one example of the residual exceptions that would have the effect of conveying substantial discretion See House

s influenced the development of legal Evidence Rules Hearings, supra note 43. at 296-97 (statement of the Judicial Conference of the
United States, Committees on Rules of Practice and Procedure, and on Rules of Evidence).

62 See. e.g., House Evidence Rules Hearings, supra note 43, at 350-52 (statement of Depart-
ment of Justice); Senate Hearings, supra note 49, at 111-14 (statement of W Vincent Rakestraw

on behalf of Department of Justice), id.. at 381 (statement of District Attorney, County of Los

Angeles) Cf M. GRAHAM, supra note 18. at 125-209

63 See authorities cited in notes 27, 31, 43 & 45 supra.

64. See P. CAt AMANDREI, PROCEDURE AND DEMOCRACY 83 (1956)
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them to doubt the impartiality of judges.65 The lawyer's sense of pro- ferring to statements by

fessionalism, of possessing a rare and difficult skill, no doubt plays a ing inferences from the g

role as well. The courtroom rituals produced by the rules of evidence specific provisions of th

are hard to learn and cherished once learned; abolition of the hearsay light they throw upon r

rule would make a hard-won element of the trial lawyer's training ob- Under the untested d

solete. It would alter the lawyer's professional life in other ways. tions to the hearsay rule

There would be less opportunity to display forensic skills in cross-ex- danger that the trier will

amining witnesses, and trials would lose drama and excitement when not been tested by cross-

documentary evidence was received in lieu of live testimony. sible unreliability of the

Of course, the possibility that opponents of hearsay reform have eration, that leads to t

been motivated by professional status should not preclude us from giv- declarant was not subjec

ing fair consideration to their explicit rationales in defense of the sta- the declarant was not v

tus quo. There are five major themes present in lawyers' arguments trier) makes it difficult t

against hearsay reform. First, the conventional academic rationale for is generally excluded.

excluding hearsay - lack of cross-examination of the declarant - ap- making of the statement

pears frequently in the discourse of lawyers, and must be counted as a the need for cross-exan

major reason for exclusion. Second, concern has frequently been justified. The case for a

voiced about the danger of misreport and fabrication by the in-court examination is impossib

witness. Third, lawyers have often alluded to the danger of surprise at the choice is between tal

trial. Fourth, lawyers have been concerned that hearsay reform would ing nothing at all.

leave admission or exclusion to the uncontrolled discretion of the trial Wigmore was a syst

judge. Finally, concern has been expressed that the relaxation of hear- "[tlhe purpose and reas

say rules will facilitate abuse of governmental power in criminal cases. tions to it." His theorN

In Part III of this article, I will argue that these five themes apply rule was that "the mar

differently in civil and criminal cases, and that for this reason drastic worthiness which may i

liberalization of the hearsay rules is justified in civil, but not criminal, witness can best be bro

cases. First, however, I turn to the existing structure of the hearsay test of cross-examinati'

rule itself. are so trustworthy that
and sometimes cross-ex

II. RELATIONSHIP OF JUSTIFICATIONS FOR EXCLUDING HEARSAY is dead. It is then ne

TO THE STRUCTURE OF THE HEARSAY RULES shape" if it is to be hea
ness and necessity -

Having outlined the multiple reasons for excluding hearsay by re- cially when the two
ecepioy hn, Wihoe fir

65 Of the attitude of the bar, Morgan wrote. exception, Wigmore fir

[I]t is the disheartening truth that the bar of this country is emphatically antagonistic to any
measure which involves any expansion of the authority of the trial judge . . There seems to 66. See text at notes 21-25
be a settled conviction that the average trial bench of the states contains too many judges of 67. wigmore recognized th,
poor education and unsound judgment, to say nothing of instability of character or plain tested declarant rationale as th
dishonesty devoted to the question whethe

E. MORGAN. The Outlook for Reform, in THE LAW OF EVIDFNCE 67 (1927). Court witness might inaccuratel

For examples of the attitude of scholars who have advocated evidence reform, see Ladd, A for excluding hearsay as "spur
Modern Code of Evidence. 27 IOWA L. REV 213, 219-20 (1942) ("A rational code must be built id § 1477, at 288-89 (claiming

upon the assumption that cases are tried before a trial judge of reasonable ability and highest against interest cannot be justil

integrity "), Morgan, Foreword to MODLIL CODE OF EViDENCE 10 (1942) (-The [Model] 68. Id § 1420, at 202
Code of Evidence . proceeds upon the theory that it is to be administered by an honest and § 1420,1422
intelligent judge ").69 Id. §§ 1420-1422
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le lawyer's sense of pro- ferring to statements by lawmakers and commentators, and by draw-

skill, no doubt plays a ing inferences from the general effect of exclusion, I will now examine

by the rules of evidence specific provisions of the hearsay rule and its exceptions to see what

abolition of the hearsay light they throw upon reasons for admitting and excluding hearsay.
ial lawyer's training ob- Under the untested declarant theory of hearsay exclusion,66 excep-

mal life in other ways. tions to the hearsay rule are justified when circumstances reduce the

rensic skills in cross-ex- danger that the trier will give too much weight to a statement that has

la and excitement when not been tested by cross-examination. Under this theory, it is the pos-

live testimony. sible unreliability of the out-of-court statement, not any other consid-

of hearsay reform have eration, that leads to the exclusion of hearsay. The fact that the

ot preclude us from giv- declarant was not subject to cross-examination (and, secondarily, that

es in defense of the sta- the declarant was not under oath and subject to observation by the

in lawyers' arguments trier) makes it difficult to assess the declarant's credibility, so hearsay

I academic rationale for is generally excluded. However, if circumstances surrounding the

l of the declarant - ap- making of the statement provide a guarantee of trustworthiness, then

id must be counted as a the need for cross-examination is reduced and an exception may be
-n has frequently been justified. The case for an exception is bolstered if, in addition, cross-

rication by the in-court examination is impossible because the declarant is unavailable, so that

he danger of surprise at the choice is between taking the declarant's untested statement or hav-
it hearsay reform would ing nothing at all.
ed discretion of the trial Wigmore was a systematic advocate of this view. 67 He wrote that

t the relaxation of hear- "[t]he purpose and reason of the Hearsay rule is the key to the Excep-

power in criminal cases. tions to it." His theory of the "purpose and reason of" the hearsay
these five themes apply rule was that "the many possible sources of inaccuracy and untrust-

t for this reason drastic worthiness which may lie underneath the bare untested assertion of a

i civil, but not criminal, witness can best be brought to light and exposed, if they exist, by the

.tructure of the hearsay test of cross-examination."6 8 Sometimes, though, hearsay statements
are so trustworthy that cross-examination would serve little purpose;
and sometimes cross-examination is impossible, as when the declarant

EXCLUDING HEARSAY is dead. It is then necessary to take the evidence in its "untested
RSAY RULES shape" if it is to be heard at all. These two principles - trustworthi-

xcluding hearsay by re- ness and necessity - justify the creation of hearsay exceptions, espe-
cially when the two are combined.69 In his treatment of each
exception, Wigmore first attempted to show that it was justified by the

iphatically antagonistic to any
trial judge.... There seems to 66 See text at notes 21-25 supra.

es contains too many judges of 67 Wigmore recognized that other theories had influenced lawmakers, but regarded the un-
,stability of character or plain tested declarant rationale as the key to a true understanding of the hearsay rule. In a section

devoted to the question whether one reason for excluding hearsay might be the risk that the in-
NCE 67 (1927). court witness might inaccurately describe the out-of-court statement, he labeled this justification

ed evicence reform. see Ladd, A for excluding hearsay as "spurious " 5 WIGMORE ON E\ IDENCE, supra note 3, § 1363. at 8. Cf
) ("A rational code must be built id § 1477, at 288-89 (claiming that limiting to civil cases the exception for statements of fact

)EranCE 10 (1942) (''The [Model] against interest cannot be justified on policy grounds).
administered by an honest and 68 Id. §_ 1420,1422.

69. Id. §§ 1420-1422.
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principles of necessity and trustworthiness. The "trustworthiness" For example, the
that Wigmore was concerned with was the trustworthiness of the de- preference for record(
clarant's statement, not that of the in-court witness reporting the hear- of misreport and fabr
say; the in-court witness, after all, was subject to cross-examination.7 0 statements are not ex(

A more recent example of this approach may be found in a well- but many of the excer
known article by Professor Laurence Tribe.71 To Tribe, hearsay is sus- tary or other recordL
pect because the trier must rely upon the credibility of a person whose ments pass the hurd,
statement has not been made in court, under oath and observation, become admissible. t
and subject to immediate cross-examination.7 2 The exceptions apply function to create a r
to situations in which concern about absence of in-court cross-exami- dude the parol evidei
nation of the declarant is for some reason mitigated. They fall into
three categories: Group I, where there is an adequate procedural sub- nes, with each exception taki
stitute for in-court cross-examination (e.g., the former testimony ex- exception may have been moz

ception);73 Group II, where the party is deemed to have no right to nized or expressed The abst
cross-examination (e.g., admissions); 74 and Group III, the largest been acceptable to lawmaker,
group, where "specific attributes of the out-of-court act or utterance 79. Using the Federal Ri

recorded statements in rule... are thought to reduce the [credibility] weaknesses so substantially records), rule 803(9) (vital
that the balance of untrustworthiness and likelihood of probative value (records of religious organitz

favors admissibility of the evidence."7 5 Tribe further classifies the po- erty), rule 803(16) (ancient ds
tential weaknesses in credibility as "left-leg" weaknesses (insincerity, (learned treatises). At comm

ambiguity) and "right-leg" weaknesses (poor perception or memory). -statseents wiGasMORElONa rec
When circumstantial guarantees of trustworthiness reduce these de- statements However, the ad
clarant credibility weaknesses, a hearsay exception is justified. In fact, the exception in this respect,

remember details independenTribe declares that "[o]ne major unifying theme suggested by the sub- the committee was envisioni
groups is that, in order to overcome a hearsay objection, one good leg note
is enough. 76

Other exceptions could pvolve statements that at least
The exclusive focus of Tribe, Wigmore, and others77 upon the un- testimony), 803(22) (judgmeiThe rules that display no

tested declarant theory provides an incomplete picture of the reasons sion), 803(2) (excited utterai
for the hearsay exceptions. While concern about the untested declar- for medical diagnosis or treat

ant has played an important role, the hearsay rules do, and should, Interest), 804(b)(4) (stateme
reflect other concerns. 7 8

language is flexible enough ti
receive a statement.

At times, courts adminst
70 Wigmore recognized that not all of the rules labeled by others as "exceptions" could be posed a preference for docui

explained by saying that circumstantial guarantees of trustworthiness existed For that reason, available See 5 WIGMORE I
he classified admissions not as an exception to the hearsay rule but as an instance in which the cited therein.
hearsay rule was inapplicable because the declarant "does not need to cross-examine himself " 4 80. Broadly speaking. thL
WIGNIORE (Chadbourn ed ), supra note 8, § 1048, at 4-5 (emphasis omitted) dence that is offered to vary

71. Tribe, supra note 24. §§ 210-222, at 426-54. Time
72 Id. at 958 is a rule of substantive law,
73. Id at 961-63 Wigmore wrote that * [flrst
74 Id. at 963-64 Substantive Law. It does nc
75 Id at 964-69. EVIDENCE, supra note 3, § 2
76 Id at 966 (emphasis in original) TRACTS 535 (one vol. ed. 1'
77. See, eg. G Liii',, supra note 21, at 157-60. testimony") It seems unlike
78. Of course, the influence of a particular consideration may not always have been acknowl- exclude unrelable testimony
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less. The "trustworthiness" For example, the existence of hearsay exceptions that manifest a
he trustworthiness of the de- preference for recorded statements suggests concern about the danger
rt witness reporting the hear- of misreport and fabrication by the in-court witness. To be sure, oral
bject to cross-examination. 70 statements are not excluded categorically by the rule against hearsay,

tach may be found in a well- but many of the exceptions to the hearsay rule apply only to documen-
.e.71 To Tribe, hearsay is sus- tary or other recorded hearsay. 79 Moreover, even when oral state-
credibility of a person whose ments pass the hurdle of the hearsay rule, they do not necessarily
under oath and observation, become admissible. A variety of other rules, not labeled as hearsay,
ion.72 The exceptions apply function to create a preference for recorded utterances. Examples in-
,nce of in-court cross-exami- dude the parol evidence rule,80 the statute of frauds,8 ' rules requiring
In mitigated. They fall into
an adequate procedural sub- edged or consciously considered. The hearsay rule and its exceptions have developed over

the former testimony ex- ~ries. with each exception taking its own peculiar course Choices about limiting or expanding an., the former testimony ex- exception may have been more palatable to lawyers and judges for reasons that were not recog-

deemed to have no right to nized or expressed. The absence of an objectionable feature (such as surprise) is not always as
obvious as its presence, yet that absence may partly explain why some hearsay exceptions haveInd Group III, the largest been acceptable to lawmakers who otherwise oppose admission of hearsay

)ut-of-court act or utterance 79 Using the Federal Rules of Evidence as a guide, we find exceptions applicable only to
weaknesses so substantially recorded statements in rule 803(5) (recorded recollection), rules 803(6) and (7) (business

likelihoodof probative vanlu records), rule 803(9) (vital statistics), rule 803(10) (absence of public record), rule 803(11)
likelihood of probative value (records of religious organizations), rule 803(12) (marriage, baptismal, and similar certificates),

ribe further classifies the po- rule 803(13) (family records), rules 803(14) and (15) (documents affecting an interest in prop-
erty), rule 803(16) (ancient documents), rule 803(17) (published compilations). and rule 803(18)

eg" weaknesses (insincerity, (learned treatises). At common law, the public records exception applied only to written hear-

,oor perception or memory). say, see 5 WIGMORE ON EVIDENCE, supra note 3, § 1633, at 623-24, but rule 803(8) refers to
oostatements" as well as "records," and hence could be interpreted to allow the reception of oral

vorthiness reduce these de- statements. However, the advisory committee's note contains no indication of intent to broaden
xception is justified. In fact, the exception in this respect, and its reference to "the unlikelihood that [the public official] will
theme suggested by the sub- remember details independently of the record" as a justification for the exception suggests that

the committee was envisioning recorded hearsay. FED. R. EviD 803(8) advisory committee's
trsay objection, one good leg note

Other exceptions could possibly involve nonrecorded statements but are highly likely to in-
volve statements that at least have recorded counterparts. See FED R. EVID 804(b)(1) (former

I, and others77 upon the un- testimony), 803(22) (judgments), 803(23) (judgments)
iplete picture of the reasons The rules that display no preference for recorded evidence are 803(1) (present sense impres-

sion), 803(2) (excited utterances). 803(3) (present physical or mental state), 803(4) (statements
n about the untested declar- for medical diagnosis or treatment), 804(b)(2) (dying declarations), 804(b)(3) (statements against
arsay rules do, and should, interest), 804(b)(4) (statements of personal or family history) The residual exceptions, rules

arsay rulesdo, ,803(24) and 804(b)(5), also contain no express preference for recorded statements, though their
language is flexible enough to allow recordation to be taken into account in deciding whether to
receive a statement

At times, courts administering exceptions that permit the reception of oral hearsay have im-
ed by others as "exceptions" could be posed a preference for documentary hearsay when both documentary and oral statements are
stworthmess existed For that reason, available See 5 WIGMORE (Chadbourn ed ), supra note 8, § 1450, at 315-16, and authorities
y rule but as an instance in which the cited therein
not need to cross-examine himself " 4notpneed t ex h l80 Broadly speaking, the parol evidence rule excludes (subject to many exceptions) oral evi-(emphasis omitted) dence that is offered to vary the terms of a written contract See C MCCORMICK. supra note 8.

§§ 210-222, at 426-54 Time and again, evidence and contract writers have insisted that the rule
is a rule of substantive law, not a rule of evidence In a characteristically emphatic passage.
Wigmore wrote that "[first and foremost, the rule is in 11o sense a rule of Evidence. but a rule of
Substantive Law It does not exclude certain data because they are for one or another reason
untrustworthy or undesirable means of evidencing some fact to be proved." 9 WIGMORI ON
EVIDENCE. supra note 3, § 2400, at 3 (emphasis in original). Cf A. CORBIN, CORBIN ON CON-
TRACTS 535 (one vol ed. 1952) (parol evidence rule "is not a rule as to the admissibility of
testimony") It seems unlikely, however, that the rule is completely untarnished by the desire to

in may not always have been acknowl- exclude unreliable testimony. While there are other reasons for giving primacy to written agree-
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written testaments,8 2 the best evidence rule,83 and, in some jurisdic- than oral hearsay.86 If the

tions, the dead man's statute.8 4 But for these other rules, the hearsay poses other than presentat

rule would no doubt exemplify an even more marked preference for it will not be fully admis

recorded statements. possibly the hearsay rule

To some extent, this preference for documentary hearsay can be partly because of fear of

reconciled with the untested declarant rationale.8 5 However, the pref- Concern about surpris

erence also reflects concern about misreport and fabrication by the in- lawmakers have not creat

court witness. It is harder to forge a document than to fabricate an available declarants. If th

oral statement, and if a document is authentic, there is absolutely no concern, lawmakers migy

danger that the in-court witness will accidentally or intentionally mis- the declarant is unavailat

state the hearsay declarant's utterance. what it is worth, since it c

The preference for documentary statements probably also reflects a testimony. However, if p,

concern for unfair surprise at trial. Documentary evidence, or at least ent concern, then the ex

documentary evidence that is to be introduced as an exhibit in the case The danger of perjury is

in chief, is more likely to be discovered by the opponent before trial

ments, the rule is at least partly based upon the danger that jurors will overvalue testimony about 86. Rule 16(a)(n)(C) of the Fe

oral agreements. As Murray has written, to inspect and copy documents I

[T]here is a tendency to neglect what has been called the procedural function which the rule tended for use by the governmen

also serves. . In determining whether a writing prevails over an oral expression of agree- belong to the defendant." Admitt

ment, a jury may fail to adequately consider the relative unreliability of the oral expression witnesses are not discoverable as

The writing is unchanged at the time of trial, but the recollection of the party who is urging ein ation dnsct, 1 s

the choice of the oral agreement is subject to a favorable modification of the actual oral examrnathon. Jencks Act, 18 U S.'

expression, and such a modification may occur quite unconsciously. Judges recognized the under the documentary exceptioi

general lack of sophistication in juries when it came to making a choice between the written not fall within the witness staten

and oral manifestations of agreement. Thus, they reserved to themselves the determination before trial by the defense. If the

of the question of fact involved, to wit, was there really an oral agreement and, if so, did the then the government acquires a t

parties intend to abandon it when they expressed themselves in writing" 16(b)(i)(A), subject to similar re

J. MURRAY, MURRAY ON CONTRACTS 228 (1974) (emphasis in original) (footnote omitted); witnesses. See FED. R CRIM P

accord C MCCORMICK, supra note 8, § 210, at 427-29 (jury unlikely to take sufficient account of In civil cases, parties may im

unreliability of witness' memory of oral contract; parol evidence rule protects against "the sym- rogatories, FED R Civ P. 33, o

pathetic, if not credulous, acceptance by juries of fabricated or wish-born oral agreements."). from the other party by designate

81 Virtually every state has a "statute of frauds" requinng certain types of contracts to be in P 34. The rule requires that catL

writing. See J. MURRAY, supra note 80, at 640 As the name suggests, the primary purpose of ity," but generalized designations

the statute of frauds is to prevent fraudulent claims based upon alleged oral agreements. See A on the opposing party. See 8 C.

CORBIN, supra note 80, at 371-72 § 2211 (1970) A party whose re

82 Rules requiring that wills be in writing and that statutory formalities be observed serve of course, use other discovery d

two functions: a ritual function designed to ensure that the testator has acted deliberately, and 1960). Documents may be obta

the function of insuring that evidence of the testator's intent is "cast in reliable and permanent with a deposition. See FED. R C

form." Gulliver & Tilson, Classification of Gratuitous Transfers, 51 YALE L J 1, 6 (1941). also gdees tnal Judges authority

83 In essence, the best evidence rule prohibits oral testimony about the contents of a writing trial

unless an adequate excuse has been presented for failure to offer the original See FED. R. EviD Rule 26(b)(3) of the Federal I

1001-1008. 
tion to documents containing wiT

84. A "dead man's statute" typically provides that a party may not testify about a communi- ments admissible under the do

cation with a person since deceased in a suit prosecuted or defended by the decedent's estate See prepared for litigation and henc

MCCORMICK ON EVIDENCE, supra note 6, at 159 The purpose of the statute is to prevent 87. For example, a documet

fraudulent claims by survivors against estates of persons whose mouths have been closed by peach a witness' testimony will

death. Id. The Federal Rules of Evidence do not contain a dead man's statute, but a number of witness credibility, and not for

state jurisdictions that have adopted the federal rules have retained their dead man's statutes. MICK ON EVIDENCE, supra not.

See Wroth, supra note 6, at 1336-37 
prior inconsistent statements th

85. The person who prepares a document may be more careful about what he states, because only to statements made under

the document will be preserved and may be checked by others This is true, for example, of FED R EViD 801(d)(1)(A).

business records
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e,83 and, in some jurisdic- than oral hearsay.86 If the documentary evidence is to be used for pur-

,se other rules, the hearsay poses other than presentation in the case in chief, then it is likely that

ore marked preference for it will not be fully admissible as substantive evidence anyway 87 and

possibly the hearsay rule erects this barricade against substantive use

,nale.85 However, the pref- partly because of fear of surprise.

t and fabrication by the in- Concern about surprise and fabrication may also help explain why

iment than to fabricate an lawmakers have not created a general exception for statements of un-

ntic, there is absolutely no available declarants. If the unreliability of the declarant were the only

ntally or intentionally mis- concern, lawmakers might have been more willing to say that when
the declarant is unavailable, hearsay evidence should be admitted for

p b laoeewhat it is worth, since it cannot be replaced by the declarant's in-court
-nts probably also reflects a
entary evidence, or at least testimony. However, if perjury by the in-court witness is an independ-

:ed as an exhibit in the case ent concern, then the exclusion of this evidence makes more sense.

the opponent before trial The danger of perjury is increased by the unavailability of the declar-

jurors will overvalue testimony about 86 Rule 16(a)(1)(C) of the Federal Rules of Criminal Procedure gives the defendant a right
to inspect and copy documents that "are material to the preparation of his defense or are in-

grocedural function which the rule tended for use by the government as evidence in chief at the trial, or were obtained from or

s over an oral expression of agree- belong to the defendant." Admittedly, rule 16(a)(2) places limits upon the discovery of "internal

unreliability of the oral expression. government documents" and statements of government witnesses Statements of government

ilection of the party who is urging witnesses are not discoverable as a matter of nght until after the witness has testified on direct

)le modification of the actual oral examination. Jencks Act, 18 U.S C. § 3500(a) (1982). However, the types of evidence admissible

onsciously. Judges recognized the under the documentary exceptions to the hearsay rule (e.g.. business records) generally would

aking a choice between the written not fall within the witness statement protection of the Jencks Act and would be discoverable

Ad to themselves the determination before trial by the defense. If the defense makes a request for discovery under rule 16(a)(1)(C),

n oral agreement and, if so, did the then the government acquires a corresponding right to discover defense documents under rule

-lves in writing" 16(b)(1)(A), subject to similar restrictions applicable to internal documents and statements of

asis in original) (footnote omitted); witnesses See FED. R CRIM. P. 16(b)(2).

unlikely to take sufficient account of In civil cases, parties may inquire about the existence of relevant documents through inter-

dence rule protects against "the sym- rogatories, FED. R Civ. P. 33, or depositions, FED. R. Civ. P 30, and may request documents

d or wish-born oral agreements.") from the other party by designating either an item or a "category" of documents. FED. R Civ.

ing certain types of contracts to be in P 34 The rule requires that categories of documents be designated with "reasonable particular-

ime suggests, the primary purpose of ity," but generalized designations are often permitted when they do not impose an undue burden

ipon alleged oral agreements. See A. on the opposing party See 8 C WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE

§ 2211 (1970). A party whose request is rejected on grounds that it is insufficiently specific can,

atutory formalities be observed serve of course, use other discovery devices to learn more about what documents are available and

,e testator has acted deliberately, and sharpen the request. See United States v. National Steel Corp, 26 F R D 607, 611 (S.D. Tex.

nt is "cast in reliable and permanent 1960) Documents may be obtained from nonparties by subpoena duces tecum in conjunction

Isfers 51 YALE L.J. 1, 6 (1941). with a deposition. See FED R. Civ P 45(d)(l) Rule 16 of the Federal Rules of Civil Procedure

51ony aboEt L.J. 1,ntents 6f (1941).ngalso gives trial judges authority to require lists of documentary exhibits intended to be offered at
mony about the contents of a wring trial
offer the original Sec FED R EviD. Rule 26(b)(3) of the Federal Rules of Civil Procedure provides qualified work product protec-

tion to documents containing witness statements obtained in preparation for litigation, but docu-

rty may not testify about a communi- ments admissible under the documentary exceptions to the hearsay rule are not ordinarily

lefended by the decedent's estate. See prepared for litigation and hence are discoverable as a matter of course despite rule 26(b)(3)

purpose of the statute Is to prevent 87 For example, a document containing a pnor inconsistent statement that is used to im-

whose mouths have been closed by peach a witness' testimony will ordinarily be admissible only for the light it throws upon the

vdead man's staute, but a number of witness' credibility, and not for the truth of the matter asserted in the document. See MCCOR-
e retained their dead man's statutes. MICK ON EVIDENCE, .supra note 6, § 251 The Federal Rules do establish a limited category of

pnor inconsistent statements that may be used as substantive evidence, but this category applies

careful about what he states, because only to statements made under oath at a "trial, hearing, or other proceeding, or in a deposition."

others This is true, for example, of FED. R. EVID 801(d)(1)(A)
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ant.88 Thus, the hearsay rule may reflect in part the policies that were that creep in under the X

served by the dead man's statutes.89 (In a well-known but rarely imi- part of an act."94 Evider

tated statute creating a broad exception for statements of deceased of what was once admitt(

persons, Massachusetts lawmakers included a requirement that the some of these exceptions

judge make a preliminary determination that the out-of-court state- bility - the present senm

ment was in fact made, a requirement that suggests fear of perjury by excited utterance excepbi

the in-court witness.90) ground -indeed, the bs.
the in-court witness.90) ~~~~~~~~~~are less reliable than urn

The concern about surprise is, of course, also reflected in provi- sry com itte whic u

sions that require notice of intent to produce hearsay - for example, sory committee, which r

in the residual exceptions to the Federal Rules of Evidence,9" and in could give for retaining

the comprehensive reform accomplished by the English Civil Evidence the sanction of precede

Act of 1968.92 Although hearsay scholars have tended to overlook accept even if they lack

surprise prevention as a possible goal of the traditional exceptions, the principal transaction

codifiers are willing to embrace it as a goal when crafting broad new if we use a notice appr

hearsay exceptions. approaches in other pr

The existence of what I will call "transaction exceptions" to the amendments) 99 where t

hearsay rule probably also reflects concerns about surprise and gestae" exceptions make

fabrication. By "transaction exceptions" I mean to refer to exceptions opponent would be lik.

that admit out-of-court statements that are part of the same general

transaction or occurrence as independently admissible nonverbal con-
by injured person made approx

duct. Examples include the present sense impression and excited ut- excitement had persisted). Usu.

terance exceptions (in most of their applications),9 3 and statements and place as the event causig t
94 Examples of such stater

88 Cf FED R EvID 803(b)(4) advisory committee's note to original rule (emphasis added) designate it as a gift, loan, payn

(citation omitted) at unTese werdsra

The refusal of the common law to concede the adequacy of a penal interest was no doubt traditional untbsted declarant r

indefensible in logic, but one senses in the decisions a distrust of evidence of confessions by an.at," some cuse exte

third persons offered to exculpate the accused arising from suspicions of fabrication either of an act, some courts have enterc

the fact of the making of the confession or mi its contents, enhanced in either instance by the abmissible nonverbar conuci

required unavailability of the declarant. b4l4ty See Park. McCormick o

89 See note 84 supra and accompanying text 441-49 & n 80 and authorities

90 Since 1898, Massachusetts has had a statute making statements of decedents broadly 95 See Morgan, A Suggest,

admissible in civil actions. The current version of the statute reads as follows

In any action or other civil judicial proceeding, a declaration of a deceased person shall not 96 The advisory committt

be inadmissible in evidence as hearsay if the court finds that it was made in good faith present sense impression excep

and upon the personal knowledge of the declarant negative the likelihood of delib.

M.ss. ArN. LAWS ch 233, § 65 (Michie/Law Co-op 1986) Cf R.L GEN LAWS § 9-19-11 visory committee's note. Contt

(1985) (making declarations of a deceased person admissible if made in good faith, prior to the render the assertion unreliable

commencement of the action and with actual knowledge) 97 See Stewart, supra note

The Massachusetts approach has not spread, though a few states have enacted much more Some Observations on the Law X

limited statutes for cases involving suits by or against the estates of decedents. See 5 WtGMORE (1928).

(Chadbourn ed ), supra note 8, § 1576 98. The committee wrote 1

91 See FED. R EvilD 803(24), 804(b)(5). been criticized on the ground tI

92 For a description of the British reform, see note 237 infra. ing conscious fabrcation, . l

93 See FEz R. Evil). 803(1), 803(2). The present sense impression exception, which re- advisory committee's note (cit.

quires that the statement be made while the declarant was perceiving the event that the statement 99 See FEuD R Civ. P. I

describes or "immediately thereafter," virtually insures temporal and spatial unity between the arise "out of the conduct, tran

event and the statement Fi:n R EvID 803(1) The excited utterance exception receives state- original pleading"). See genet

ments made while still under the influence of excitement caused by the event, and hence permits Lessons for Civil Rules Revisic

a greater lapse of time See, eg. Cestero v. Ferrara, 57 N.J 497, 273 A 2d 761 (1971) (statement
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part the policies that were that creep in under the nonhearsay rubric of "verbal act" or "verbal
well-known but rarely imi- part of an act."94 Evidence scholars will recognize these as being part
or statements of deceased of what was once admitted under the vague label "res gestae."9 5 Now,
ed a requirement that the some of these exceptions can be justified on grounds of declarant relia-
.hat the out-of-court state- bility - the present sense impression exception is an example. 96 The
suggests fear of perjury by excited utterance exception, however, can hardly be defended on this

ground - indeed, the better view seems to be that excited utterances

se, also reflected in provi- are less reliable than unexcited ones.97 The best reason that the advi-
ce hearsay - for example, sory committee, which was wedded to the untested declarant theory,
'ules of Evidence, 91 and in could give for retaining the excited utterance exception was that it had
the English Civil Evidence the sanction of precedent.98 Yet the excited utterance and the other

have tended to overlook "res gestae" utterances have some features that make them easy to
the traditional exceptions, accept even if they lack indicia of reliability. They are connected with
I when crafting broad new the principal transactions that formed the basis for the lawsuit; hence,

if we use a notice approach to hearsay that mimics "transactional"

saction exceptions" to the approaches in other procedural contexts (such as relation back of
'erns about surprise and amendments)99 where the goal is avoidance of surprise, then the "res
nean to refer to exceptions gestae" exceptions make more sense. When investigating the suit, the
2 part of the same general opponent would be likely to discover information about statements
admissible nonverbal con-

impression and excited ut- bv injured person made approximately half an hour after the event causing injury admissible;
excitement had persisted) Usually, however, excited utterances will be made at the same time

cations),93 and statements and place as the event causing the excitement.

94 Examples of such statements include words accompanying the transfer of money, that
ote to original rule (emphasis added) designate it as a gift, loan, payment, or the like. See MCCORMICK ON EVIDENCE, supra note 6,

§ 249, at 732-33 These words are legally operative language that should be admissible under the

of a penal interest was no doubt traditional untested declarant rationale, since they have value regardless of the declarant's relia-
trust of evidence of confessions by bilit) However, because of the inviting vagueness of the terms "verbal act" and "verbal part of
i suspicions of fabrication either of an act," some courts have extended their reach to language that, though contemporaneous with
enhanced in either instance by the admissible nonverbal conduct, is not legally operative and involves dangers of declarant unrelia-

bilit) See Park, McCormick on Evidence and the Concept of Hearsay, 65 MINN. L. REV 423,
441-49 & n 80 and authorities cited therein (1981)

ng statements of decedents broadly 95 See Morgan, A Suggested Classification of Utterances Admissible as Res Gestae. 31 YALE

ite reads as follows L J 229, 238-39 (1922); 6 WIGMORE (Chadbourn ed ), supra note 8, §§ 1766-1768.
'ion of a deceased person shall not 96 The ad'isory committee's note to rule 803(l) states that the underlying theory of the
ids that it was made in good faith present sense impression exception is that "substantial contemporaneity of event and statement

negative the likelihood of deliberate or conscious misrepresentation " FED R EVID 803(1) ad-
6). Cf R.I. GEN LAWS § 9-19-1 I visory committee's note. Contemporaneity also reduces the danger that defects of memory will
e if made in good faith, prior to the render the assertion unreliable

97 See Stewart, supra note 28, at 27-29, and authorities cited therein; Hutchins & Slesinger.
few states have enacted much more Some Observations on the Law of Evidence. Spontaneous Exclamations. 28 COLUt L REv 432
,tates of decedents. See 5 WIGMORE (1928)

98 The committee wrote that "[w]hile the theory of [the excited utterance exception] has
been criticized on the ground that excitement impairs accuracy of observation as well as eliminat-

7 infra. ing conscious fabrication, .. it finds support in cases without number." FED. R. EViD 803(2)

nse impression exception, which re- ad'isory committee's note (citations omitted)
rceiving the event that the statement 99. See FED R Civ. P. 15(c) (amendments relate back to the original pleading when they
poral and spatial unity between the arise "out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the
d utterance exception receives state- original pleading") See generally Lewis, The Excessive History of Federal Rule 15(c) and Its
ised by the event, and hence permits Letsons for Civil Rules Revision, 85 MiCH L. REV. 1507 (1987)
497, 273 A 2d 761 (1971) (statement
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that were part of the same transaction or occurrence as the principal heard). Moreover, dang

events that formed the basis for the claim or prosecution. Evidence police influence are red

about them would not come as a surprise, and the opponent would be parently dying) person

armed with witnesses who could explain, rebut, or contradict them, or threats, and promise

testify that they were fabricated. Also, since "res gestae" statements interrogation.'0 2

have to occur at the same time and place as other relevant conduct, Another feature of

the chance for fabrication by the in-court witness is less; the witness cited utterances may m.

does not have freedom to choose a convenient time and place to hear a cerned about misreport

fictional declarant or statement, and therefore the witness' fabrication admissible under these

might be exposed by other witnesses or by circumstantial evidence.'°0 ble. Thus, there is less

The relative absence of dangers of surprise and in-court fabrication court witness. (Indeed

may also have contributed to the continuing vitality of the dying dec- generalization,' 03 the es

laration exception. This exception, like the excited utterance excep- in circumstances in wl

tion, does not readily admit to modern justification under a declarant ple,'04 while those for

reliability rationale. Possibly there is something to be said for the idea tion of longer narrate

that a dying person will tell the truth. Yet decay in belief in the after- figures and details. T}

life has certainly weakened that theory, and modern knowledge about reduction in dangers

perception weakens the idea that the statement, even if made in good acceptable.)

faith, will be accurate.'0 ' But the substantive use of the dying declara- Another reason to

tion does not raise the same problems of fabrication and surprise that for the exclusion of h

the substantive use of other victim statements might raise. The lawyer against substantive use

in a homicide case knows to look for and expect a dying declaration. virtually irrational if o

Moreover, the dying declaration must be given within a certain tempo- tionale - ie., to the tY

ral and spatial framework, thus limiting the opportunities for is concern that the dec

fabrication by the in-court witness (who cannot always choose a con- examination in court.'

venient time and place to have heard a statement that no one else to impeach the witnes
(subject to modern qu
seems ludicrous under

100 The following passage from Professor Morgan suggests that these considerations may

have influenced courts that applied the ''exception" that later vwas to evolve, with Wigmore's declarant is in court a
help, into the excited utterance exception. feebly defended on gro

As in the preceding class [of utterances contemporaneous with independently admissible

nonverbal acts], the utterance is offered for its truth and is hearsay Its sole guaranty of late,' 0 7 a point that he
trustworthiness lies in its spontaneity. . In this country but few cases prior to 1880 gave

weight directly to the element of spontaneity, and fewer still to the fact that spontaneity was 102 "The narrow subject-

insured by the startling nature of the event Indeed contemporaneousness rather than sponta- guards against abuse " Senate i

neity was emphasized. although the latter was clearly recognized as highly important There- the United States).

after such cases are somewhat more numerous; but it is only since the publication of Dean
Wigmore's work that this exception to the hearsay rule has gained wide recognition It Is, 103 One example of an eN

however, by no means universally accepted, and nowhere is the theory of the exception medical diagnosis and treatme

applied with logical completeness. If spontaneity of itself is to be accepted as a guaranty of statements are usually made to

trustworthiness, then the subject matter of the declaration should not be limited to the star- accuracy and the likelihood ol

tling event which operated to still the reflective faculties. Yet it is everywhere so limited 104 See. e.g. the exceptio

There is also a marked tendency in many cases to assume that contemporaneousness of cited utterances), and 803(3)

utterance and event is a requisite of admissibility, and to argue that it is satisfied where the

facts show the utterance unreflective, instead of using lapse of time between event and utter- 105 See, eg., MCCORMIC

ance merely as evidence of lack of spontaneity. Likewise there isfrequent insistence that the 106 See FLD. R. Evii) 8

utterance be made at the place of the event 107 See State v Saporen.

Morgan, supra note 95, at 238-39 (emphasis added) (footnotes omitted) The chief mert of cross-exa

101. See Nesson, supra note 34, at 1374 & n 55. nent the right to dissect ad,
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occurrence as the principal heard). Moreover, dangers associated with interrogation methods and
i or prosecution. Evidence police influence are reduced by the circumstances. The dying (or ap-and the opponent would be parently dying) person is unlikely to be subjected to the trickery,
ebut, or contradict them, or threats, and promises that may occur during station-house
qce "res gestae" statements interrogation. 102

as other relevant conduct, Another feature of the exceptions for dying declarations and ex-
witness is less; the witness i cited utterances may make them more palatable to those who are con-ent time and place to hear a cerned about misreport by the in-court witness. Statements that arefore the witness' fabrication admissible under these exceptions are likely to be short and memora-
circumstantial evidence. tOO ble. Thus, there is less danger of unintentional misreport by the in-
ise and in-court fabrication court witness. (Indeed, while there are admittedly exceptions to thisig vitality of the dying dec- generalization,' 0 3 the exceptions for oral out-of-court statements apply
te excited utterance excep- in circumstances in which statements are likely to be brief and sim-
tification under a declarant ple,'0 4 while those for documentary statements permit the introduc-
thing to be said for the idea tion of longer narrative statements filled with hard-to-remember
decay in belief in the after- figures and details. This difference supplies further evidence that ai modern knowledge about reduction in dangers of misreport often makes hearsay more
nent, even if made in good acceptable.)
ve use of the dying declara- Another reason to doubt the validity of reductionist explanations
brication and surprise that for the exclusion of hearsay may be found by considering the rule
its might raise. The lawyer against substantive use of prior inconsistent statements. This rule isexpect a dying declaration. virtually irrational if one adheres strictly to the untested declarant ra-
ven within a certain tempo- tionale - i.e., to the theory that the sole reason for excluding hearsay
tig the opportunities for is concern that the declarant's reliability has not been tested by cross-
nnot always choose a con- examination in court.'0 5 Prior inconsistent statements are admissible
tatement that no one else to impeach the witness, but not for the truth of the matter asserted

(subject to modern qualifications to be discussed later).t06 This rule
,gests that these considerations may seems ludicrous under the untested declarant rationale, because theater was to evolve, with Wigmore's declarant is in court and is subject to cross-examination. It has been
us with independently admissible feebly defended on grounds that in-court cross-examination comes tooi Is hearsay. Its sole guaranty of late,' 0 7 a point that has been ably refuted. 108but few cases prior to 1880 gave
ill to the fact that spontaneity wasiporaneousness rather than sponta- 102 "The narrow subject-matter scope of the [dying declarations] Rule affords built-in safe-nzed as highly important There- guards against abuse ' Senate Hearings. supra note 49, at 70 (Statement of Judicial Conference ofnly since the publication of Dean the United States)
as gained wide recognition It is, 103 One example of an exception to this generalization is rule 803(4), statements made forre is the theory of the exception medical diagnosis and treatment These statements may be lengthy and detailed However, theis to be accepted as a guaranty of statements are usually made to a member of the medical profession, and professional standards ofshould not be limited to the star- accuracy and the likelihood of contemporaneous recordation reduce the dangers of misreport.Yet it is everywhere so limited. 104 See, eg.. the exceptions created by rules 803(1) (present sense impression), 803(2) (ex-
me that contemporaneousness of cited utterances), and 803(3) (then existing mental, emotional, or physical condition).argue that it is satisfied where the
of time between event and utter- 105 See, eg.. MCCORMICK ON EvIDENCE, supra note 6, § 251here isfrequent insistence that the 106 See FED. R. Evit) 801(d)(1)(A), text at notes 111-16 infra.

107 See State v Saporen, 205 Minn 358, 362, 285 N.W 898. 901 (1939), which argues thattes omitted). The chief merit of cross-examination is not that at some future time it gives the party oppo-
nent the right to dissect adverse testimony Its principal virtue is in its immediate apphica-
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The prior inconsistent statement rules, if they are not simply arbi- about fabrication by in

trary or accidental, must be explained by some justification other than cerns played as much

the untested declarant rationale. Probably a combination of factors ex- statements as did the o

plain the persistence of these rules. First, the prior inconsistent state- nation of the declarant.

ment is not a "transactional" statement; the opposing lawyer would sory committee and tr

not necessarily learn of it in the investigation of the nonverbal events would have permitted

that give rise to the lawsuit. Nor is it one that the opposing attorney statement.-"' Opponei

would be entitled to discover before trial as a matter of right. 109 Also, would give too much

the in-court witness who wishes to concoct a prior inconsistent state- fabrication and other

ment can pick the time and place at which the purported statement fabrication by in-court

was made. Thus, there are dangers of surprise and of fabrication by that it gave substantiA

the in-court witness. Moreover, giving substantive effect to the prior under oath, subject to

inconsistent statement would have systemic effects on the criminal jus- deposition.'"4 After fu

tice system. When investigators obtained a statement from an accom- rule's cross-examinatic

plice incriminating a defendant, they would have courtroom evidence, the rule permits the si

not merely an investigative lead. If the accomplice changed his story that were "given under

at trial, the statement could be used as substantive evidence of guilt.

This would put a further premium upon vigorous interrogation of ac- truth of what it asserts, and h

complices, attempts to extract statements with tricks and with offers of 403 FED. R EVID. 403.

immunity or leniency, slanting of statements by statement-takers, and Ill FED R. EVID 801(d)
immunity or leniency, slanting L~~~~~~~~~~~~i I N & TRELLES, supra note I

outright fabrication. Because of the rule against substantive use, how- 1 12 This concern is reflect

ever, the prior statement may only be used for the lesser purpose of for amending the prior incons

impeachment, and sometimes not even for that. dIeceSRu/cs Hearings. supra n

The legislative history of rule 801(d)(1)(A) indicates that concern aId argued that if prior incon,
power of investigators will be

tion of the testing process. Its strokes fall while the iron is hot. False testimony is apt to McDoreald noted, he will har

harden and become unyielding to the blows of truth in proportion as the witness has oppor- and histent statement This r
tunity for reconsideration and influence by the suggestions of others . .. and hence will overlook or fapl

108 In response to the argument set forth in the preceding footnote, McCormick wrote w&hose work iscludes court us

Yet the fact in the case was that the witness did change his story very substantially; rather cles organizations and those f

than hardening, his testimony yielded to something between the giving of the statement and iffluent ' Id. He also stated

the time of testifying This appears to be so in a very high proportion of the cases, and the

circumstances most frequently suggest that the "something" which caused the change was The [proposed] rule [make

an improper influence. the pes of anoe -

MCCORMICK ON EVIDENCE, supra note 6, at 745 McCormick also added that the prior state- the presence of anyone-

ment is likely to be more reliable than the courtroom testimony because it was made nearer to the It swill make it possible

event than the testimony Finally, the trier does have the opportunity to observe the demeanor of indictment.

the witness As Judge Learned Hand stated in a much-quoted passage, "If, from all that the jury S l

see of the witness, they conclude that what he says now Is not the truth, but what he said before, 4.ouse Special Subct nt fi H

they are none the less deciding from what they see and hear of that person and in court " Di 49, at 02 (statement of H,

Carlo v United States, 6 F.2d 364, 368 (2d Cir ). cerl denied, 268 U S. 706 (1925) See also 3A Spaddfore. 220 S E.2d 655. 6i

WIGMORE (Chadbourn ed ), supra note 8, § 1018, at 996 113. See H.R Ro-P. No

109. See FED R CRIM. P 16(a)(1)(A), FED R. Ctv P. 26(b)(3) Committees proposed compr

110 Although the Federal Rules permit anyone, including the party who has called the wit- dI puile as to whether i/i Pi

ness, to impeach a witness. see FLD R EvID 607. the prevailing slew is that a prosecutor may 'fg. an oath, and the oppoi

not call a witness solely to put a prior inconsistent statement before the jury, when the prosecutor of the reliability of the prin

does not expect to get any helpful courtroom testimony from the witness and when the inconsis- Id. (emphasis added). The

tent statement is not admissible for substantive purposes under rule 801(d)(1)(A) See United apply to the final version of

States v Hogan, 763 F 2d 697 (5th Cir 1985), and authorities cited therein In such a case, the

prosecutor would merely be hoping that the jury would (improperly) use the statement for the 114 See M GR %H xst1, *
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if they are not simply arbi- about fabrication by investigators and systemic criminal justice con-
.ome justification other than cerns played as much a role in limiting the use of prior inconsistent

a combination of factors ex- statements as did the orthodox concern about immediate cross-exami-

the prior inconsistent state- nation of the declarant. The version of the rule proposed by the advi-

the opposing lawyer would sory committee and transmitted by the Supreme Court to Congress

,ion of the nonverbal events would have permitted the substantive use of any prior inconsistent

that the opposing attorney statement."'' Opponents of the rule argued that the liberalization

s a matter of right.'09 Also, would give too much power to investigators, and would encourage

zt a prior inconsistent state- t fabrication and other misconduct." 2 Influenced by the danger of

ch the purported statement t fabrication by in-court witnesses,"3 the House amended the bill so
rprise and of fabrication by that it gave substantive effect only to inconsistent statements given

bstantive effect to the prior under oath, subject to cross-examination, at a trial or hearing or in a

c effects on the criminal jus- X deposition. 114 After further revision later in the legislative process, the
a statement from an accom- rule's cross-examination requirement was dropped. In its final form,

Ad have courtroom evidence, l the rule permits the substantive use of prior inconsistent statements

-complice changed his story Z that were "given under oath subject to the penalty of perjury at a trial,
abstantive evidence of guilt.
vigorous interrogation of ac- truth of "hat it asserts, and hence the statement should be excluded as prejudicial under rule

vith tricks and with offers of 403 Fi D) R EN ID 403

nts by statement-takers, and I i FFr) R EvID 801(d)(1)(A) (Supreme Court Proposed Draft 1973), reprinted in 2 BAI-

tgainst substantive use, how- I, & TRLLI ls, supra note 14, Doc. 7, at 27
1 12 This concern is reflected in the reasons that the House Committee on the Judiciary gave

.ed for the lesser purpose of for amending the prior inconsistent statement rule See note 113 infra See also House Special

,r that.'' 0 Subcontm Hearings, supra note 50, at 244 (statement of Fredertck D McDonald), House Evi-
dence Rules Hearings. sapra note 43, at 92-93 (statement of Fredertck D, McDonald). McDon-

I)(A) indicates that concern ald argued that if prior tnconsistent statements were admissible for substantive purposes, "[t]he

power of investigators will be unduly enhanced." Id. When an investigator takes a statement,

ron is hot. False testimony Is apt to McDonald noted, he will have created admissible evidence even if the witness later makes an

proportion as the witness has oppor- inconsistent statement This power is subject to abuse An investigator represents only one side,

tions of others . . ..d hence will overlook or fail to uncover facts favorable to the other side Also, "1tihe proposed

-ceding footnote, McCormick wrote. rule will place excessive power in the hands of governmental agencies and other organizations

Ye his story very substantially; rather whose work includes court use The rule will tip the scales of justice much more toward agen-
tween the giving of the statement and Cies. organizations arid those few individuals who can afford investigators and away from the less
high proportion of the cases, and the affluent ' Id He also stated that
thing" which caused the change was The [proposed] rule [making prior inconsistent statements admissible for substantive pur-

p+oses] means that investigators, government and otherwise, can - out of court, and out of

ormick also added that the prior state- the presence of anyone - take a statement from anyone and that statement. even be it

mony because it was made nearer to the unsw orn. becomes substantive evidence to prose the case if the witness later varies from it.

opportunity to observe the demeanor of It will make it possible for investigators to create airtight cases long before trial or

toted passage, "If, from all that the jury indictment.
s not the truth, but what he said before, Hlouse Special Subcomm. Heariig5, supra note 50. at 244 See also Senate Hearings. supra note

hear of that person and in court ' Di 49. at 302 (statement of Herbert Semmel, Washington Council of Lawyers) Cf State v

nmed, 268 U.S. 706 (1925). See also 3A Spadafore, 220 S E 2d 655, 664 (W. Va 1975)

6 113 See H R. RFIP No 650, supra note 43, at 13 This report gave two reasons for the

v. P. 26(b)(3). Committee's proposed compromise version of the prior inconsistent statement rule

luding the party who has called the wit- (1 I unlike in ntost other situatio/is involving uisworn or oral stateunehits. there can be no
urevaling view is that a prosecutor may dispute ax to whether rite prior staiemennt was made. and (2) the context of a formal proceed-
revain g vifrew is, that ahe prosecutor may1g, an oath, and the opportunity for cross-examination provide firm additional assurances

ent before the jury, when the prosecutor of the reliability of the prior statement.

s under rule 801(d)(1)(A) See United Id (emphasis added). The second reason, insofar as it refers to cross-examination, does not

nes cited therein In such a casee the apply to the final version of rule 801(d)(1)(A), but the first reason is still fully applicable

(improperly) use the statement for the 114 See M4 GRAHAM, Supra note 18, at 138-39
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hearing, or other proceeding, or in a deposition."'tt5 This rule permits as a judicial punishme

substantive use of grand jury testimony, which need not be under The assertion that

cross-examination. The best explanation for permitting this use of versary system" does r

grand jury testimony, while precluding substantive use of informal to nothing more than

witness statements, is not that grand jury witnesses are trustworthy, The other theories, wI

but that witness testimony in a grand jury proceeding is likely to be and you're stuck with

accurately recorded and will not be fabricated by the in-court wit- tionally appealing. It

ness.1 16 To some degree, the testimony is also insulated from the dan- maintained its remark

gers of station-house interrogation, and hence its acceptability is dude the relative ab"

enhanced by the fact that it does not raise the same degree of concern abuse of governmental

about abuse of power by interrogators as does the reception of infor- admission is offered E

mal witness statements. came from the party's

The admissions exception - or exemption" 7 - is also difficult to yer should be able to

explain under the untested declarant thesis."' Under that thesis, ex- explain it. Even the t(

ceptions to the hearsay rule are justified when circumstantial guaran- prise to a diligent last

tees of trustworthiness compensate for the absence of cross- know about alleged ad

examination. Yet admissions are not required to be trustworthy. An criminal cases.'2 4 M(

admission need not have been against interest or have any other indi- raises no problems of

cia of reliability.' t9 Commentators have noted this anomaly, and have Finally, the concern I

tended to treat the admissions exception as sui generis. The advisory dence may lead to abi

committee, noting that "[n]o guarantee of trustworthiness is required the operation of docti

in the case of an admission," stated that "[its] admissibility in evidence mission is offered agai

is the result of the adversary system rather than satisfaction of the ment rules governing

conditions of the hearsay rule."'2 0 Other commentators have said that statement-takers and 1

the exception is based upon the notion that a party cannot complain by government coerci

about the party's own unreliability,12t or that admissions are received A related "excepti
haney, in a humorous
"Cleveland Exceptiot

115. FED R EVID. 801(d)(1)(A)

116 See note 113 supra and accompanying text.

117 Following Wigmore, the advisory committee decided to classify admissions as nonhear- 122 See Lev, The La9 o

say, instead of classifying them as hearsay admissible under an exception The committee rea- 13 i eA

soned that '[a]dmissions by a party-opponent are excluded from the category of hearsay on the 123. Bein, Parties' Ad3ni

theory that their admissibility in evidence is the result of the adversary system rather than satis- HOFSTRA L REV. 393 419

faction of the conditions of the hearsay rule." FED. R EvID. 801(d)(2) advisory committee's 124 Rule 16(a)(1)(A) of

note right, on discovery, to a copy

118. For a more extended treatment of this topic, see R PARK, THE RATIONALE OF PER- "the substance of any oral sta

SONAL ADMISSIONS (forthcoming) made them through interroga

119 See FED R, EvID 801(d)(2) advisory committee's note (commenting that "[n]o guaran- not require a showing of spec

tee of trustworthiness is required in the case of an admission") See also Morgan, Admissions. 12 CIv P. 26(b)(3).

WASH L REV. 181, 182 (1937), 4 WIGMORE (Chadbourn ed ), supra note 8, § 1048 125 See, eg., Miranda v

120. FED. R. EVID. 801(d)(2) advisory committee's note. to counsel and to refuse to an

121. See E MORGAN. BASIC PROMI EMS OF EVIDENCE 266 (1962), C. MCCORMICK, supra of Involuntary confessions vie

note 8, § 239, at 503 ("This notion that it does not lie in the opponent's mouth to question the courts have not distcguished

trustworthiness of his ow n declarations is an expression of feeling rather than logic but it is an cedeg that the defendant cot

emotion so universal that it may stand for a reason ).Se 2 C WRICH- FEDERAI
126. McElhaney, The Cl
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'tion."'''5 This rule permits as a judicial punishment for inconsistency.122
which need not be under The assertion that admissions are received as a "result of the ad-for permitting this use of versary system" does not, standing alone, justify anything. It amounts
witnesses are trustworthy, to nothing more than saying "that's the way the system operates."' 23

processedingsis l y tstwor , b The other theories, which are based upon the idea that "you said it
pcatediby the lin-court wit- and you're stuck with it," do help explain why the exception is emo-

ist insulathe fr-om rth dan- tionally appealing. It seems likely, however, that the exception has
hence itsulacceptabilt im t maintained its remarkable appeal partly for other reasons, which in-hence its acceptability is clude the relative absence of problems of surprise, discretion, andhe same degree of concern abuse of governmental power. Ordinarily, the party against whom anloes the reception of infor- admission is offered will not be surprised by it because the statement

came from the party's own mouth. By questioning the client, the law-ton" 7 - is also difficult to yer should be able to learn of the admission and prepare to rebut or
'8 Under that thesis, ex- explain it. Even the totally fabricated admission should not be a sur-ien circumstantial guaran- prise to a diligent lawyer; the lawyer would routinely be entitled tothe absence of cross- know about alleged admissions of the client through discovery, even inred to be trustworthy. An criminal cases.124 Moreover, the rule receiving personal admissions

Xst or have any other ndi- raises no problems of judicial discretion. It is clear and categorical.ed this anomaly, and have Finally, the concern in criminal cases that reception of hearsay evi-sui generis. The advisory dence may lead to abuse of government power has been mitigated byrustworthiness is required the operation of doctrines other than the hearsay rule. When an ad-s] admissibility in evidence mission is offered against the defendant in a criminal case, fifth amend-:r than satisfaction of the ment rules governing confessions serve to regulate the conduct ofmmentators have said that statement-takers and protect against the reception of evidence created: a party cannot complain by government coercion.'25

at admissions are received A related "exception" to the hearsay rule is one that James McEI-
haney, in a humorous treatment of courtroom oddities, has called the
"Cleveland Exception."126 Under the "Cleveland Exception," any-

d to classify admissions as nonhear- 122. See Lev, The Law of Vicarious Admissions - An Estoppel, 26 U. CIN L. REV 17. 29an exception. The committee rea- (1957)
from the category of hearsay on the 123. Bein, Parties'Admissions, Agents'Admissions: Hearsay Wolves in Sheep's Clothing. 12adversary system rather than satis- HOFSTRA L. REV. 393. 419 ([984)
ID 801(d)(2) advisory committee's 124. Rule 16(a)(1)(A) of the Federal Rules of Criminal Procedure gives the defendant theright, on discovery, to a copy of any written or recorded statement made by the defendant, and to. PARK, THE RATIONALE OF PER- "the substance of any oral statement [by the defendant] which the government intends to offer inevidence In civil cases, statements by a party are freely discoverable by the party whomade them through interrogatories and requests for documents. The work product doctrine doesote (commenting that [n]o guaran- not require a showing of special need for the discovery of the party's own statement. See FED R') See also Morgan, Admissions, 12 Civ P 26(b)(3)

Ad ), supra note 8, § 1048 125 See. e.g. Miranda v Arizona, 384 U S 436 (1966) (accused must be informed of rights
to counsel and to refuse to answer questions); Jackson v Denno, 378 U-s 368 (1964) (reception266 (1962); C. MCCORMICK, supra of involuntary confessions violates due process). In applying these constitutional safeguards, theopponent's mouth to question the courts have not distinguished between admissions that are confessions (statements directly con-eeling rather than logic but It is an ceding that the defendant committed the crime) and other admissions offered by the prosecutionSee 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE CRIMINAL § 413 (1982)

126. McElhaney, The Cleveland Exception to the Hearsay Rule and Other Courtroom Oddi-
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thing said in the defendant's presence is admissible against the defend- unavailable, and there }

ant.'27 This is, of course, a rule of thumb and not formal hearsay ment was made, whethe
doctrine. The presence of the defendant may be relevant to admissibil- tarily, whether it was
ity (for example, the presence of the defendant is necessary if a state- statements because of
ment is being offered as an adoptive admission), but the presence of court witness. McCori
the defendant is not conclusive. For example, if the defendant is ac- statements to "fear of c
cused of a bad act and denies the accusation, then the statement is not falsely to confessions ti
admissible. Yet the persistence of the notion among some trial lawyers nized that "[t]he only
that whatever is said in the presence of the defendant is admissible advanced for such a lin
suggests an intuitive feeling that it is fair to admit such statements. terest from the excepti(
The defendant has been put on notice of the accusation or other state- bility of procuring fabr
ment and can take the stand to rebut or explain it. Without defending Typically, he condemn
the purported "rule," I offer its remarkable courtroom vitality as evi- tested declarant theory
dence that notice and absence of surprise are considered, consciously This is the ancient ru
or not, to be significant factors favoring the admission of hearsay. oppose any reform in

Further evidence of multiple reasons for exclusion may be found in nesses at all, for it is no
the law regarding declarations against penal interest. The concern difficult to avoid being
about fabrication by the in-court witness explains, in part, the long which hampers an hon
judicial reluctance to accept declarations against penal interest as an if it also hampers a vil
exception to the hearsay rule. At common law, statements against pe- The Revised Draft
cuniary or proprietary interest were admissible if the declarant was the Supreme Court by
unavailable; statements against penal interest were not. Thus, the ut- exception that would I
terances "I gave away my tiara to my oldest daughter" or "I owe Han- freely, even when used
son $500" were admissible under the exception, but "I am the Boston mittee recognized that
strangler" was not (although of course it could come in as the admis- dence of confessions
sion of a party-opponent when the declarant was a party). This result fabrication either of tA
seems at first anomalous under the untested declarant rationale, since contents, enhanced in
a concession that the declarant committed a crime would usually sub- the declarant."' 3 ' Ho,
ject the declarant to greater danger than a declaration against financial fabrication should be
interest, and therefore would not likely be said unless it was true. receiving comments fr

In fact, however, the circumstances under which penal interest Supreme Court added
statements were made often gave rise to doubts about both the sincer- pate the accused is no
ity of the declarant and the truthfulness of the in-court witness. The The advisory comi
statement against penal interest often became crucial when it was of- noted again the conc(
fered by the defendant as the confession of a third person to the crime
with which the defendant was charged. The third person might be 128 MCCORMICK ON Evi

129. 5 WIGMORE ON Evit
130. FED. R EvID. 804(b

ies. I Rrv LITIGATION 93, 112-13 (1980) Cf McDaniels, Rule 801 More Than a Defiuiitioni. & TR13LES. supra note 14, D
LITIGATION, Fall 1975, at 17 (referring to the same rule as the "Philadelphia Exception") 131 See FED. R EvID 8]

127. See. e.g.. Di Carlo v. United States. 6 F 2d 364, 366 (2d Cir 1925) (Hand. J ) ("It is a1 n..LY & TRLI L1S, supra no
common error to suppose that eserything said in the presence of a defendant is ipso facto admis- 132 Id.
sible against him "). For evidence that this rule of thumb has oserseas adherents, see Strachan,
Hearsav - Statemnents Made Before De/endant. 120 Ni xx LJ 1185. 1185-86 (1970) (com- 133. See 4 J WEINSTEIN
planing about automatic admission of such statements in English magistrates courts). (1985)
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Imissible against the defend- unavailable, and there might be great doubt about whether the state-

nb and not formal hearsay ment was made, whether it was made voluntarily, and if made volun-

tay be relevant to admissibil- tarily, whether it was true. Courts were reluctant to admit these

Idant is necessary if a state- statements because of doubts about both the declarant and the in-

iission), but the presence of - court witness. McCormick ascribed judicial reluctance to accept the

mple, if the defendant is ac- statements to "fear of opening a door to a flood of witnesses testifying

on, then the statement is not falsely to confessions that were never made ... 11128 Wigmore recog-

on among some trial lawyers nized that "[t]he only plausible reason of policy that has ever been

the defendant is admissible advanced for such a limitation [excluding statements against penal in-

r to admit such statements. terest from the exception for declarations against interest] is the possi-

he accusation or other state- bility of procuring fabricated testimony to such an admission if oral."

\plain it. Without defending Typically, he condemned this justification, which does not fit his un-

)le courtroom vitality as evi- tested declarant theory, saying that

are considered, consciously This is the ancient rusty weapon that has always been brandished to

the admission of hearsay. oppose any reform in the rules of evidence, viz., the argument of danger

or exclusion may be found in of abuse. This would be a good argument against admitting any wit-
nesses at all, for it is notorious that some witnesses will lie and that it is

renal interest. The concern difficult to avoid being deceived by their lies. The truth is that any rule

explains, in part, the long which hampers an honest man in exonerating himself is a bad rule, even

against penal interest as an if it also hampers a villain in falsely passing for an innocent.'29

n law, statements against pe- The Revised Draft of the Federal Rules of Evidence submitted to

nissible if the declarant was the Supreme Court by the advisory committee in 1971 contained an

,rest were not. Thus, the ut- exception that would have received declarations against penal interest

:st daughter" or "I owe Han- freely, even when used to exonerate the accused.130 The advisory com-

-ption, but "I am the Boston mittee recognized that the decisional law manifested a distrust of evi-

could come in as the admis- dence of confessions by third parties "arising from suspicions of

ant was a party). This result fabrication either of the fact of the making of the confession or in its

ted declarant rationale, since contents, enhanced in either instance by the required unavailability of

d a crime would usually sub- the declarant."' 3 ' However, it expressed the view that questions of

i declaration against financial fabrication should be "trusted to the competence of juries."'3 2 After

)e said unless it was true. receiving comments from Senator McClellan criticizing this rule, the

under which penal interest Supreme Court added a provision that "[a] statement tending to excul-

doubts about both the sincer- pate the accused is not admissible unless corroborated."' 33

of the in-court witness. The The advisory committee revised its note to reflect the change. It

2ame crucial when it was of- noted again the concern about fabrication "either of the fact of the

of a third person to the crime
The third person might be 128 MCCORMICK ON EVIDENCE, supra note 6, at 823

129 5 WIGMORE ON EVIDENCE, supra note 3, § 1477, at 358-59 (footnote omitted).

130. FEM R. EvID 804(b)(4) (Supreme Court Proposed Draft 1973), reprinted in 2 BAIL 3r
ics. Rule 8L More Than a Defintion. & TRFLLES. supra note 14, Doc 6.

,. a36 the 1Philadelphia Exception') 131 See FFD R EvID. 804(b)(4) advisory committee's note to proposed rule, reprinted in 2

.366(2dCii 1925) (Hand. I )("It ts a BAII ILY & TRLI LFS, supra note 14, Doc 6 (emphasis added)
,,ence of a defendant I', ipso facto admis-
tib has overseas adherents. see Strachan. 132 Id.

Nil L J 1185. 1185-86 (1970) (com- 133 See 4 J WEINSTEIN & M BERGER, WLINSTEIN'S EVIDENCE * 804-12, 804-140

in English magistrates' courts). (1985)
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making of the confession or in its contents" but maintained that penal erally to rules about the

interest statements often have the required degree of trustworthiness. then we find a good deal

It concluded by stating that the corroboration requirement had been best evidence rule, for ex

added to "effect an accommodation between these competing consid- idea that the in-court wit

erations."t3 4 Subsequently the House Judiciary Committee proposed a document or other re

an amendment to the rule that would require that an exonerating con- they survive, the dead m

fession be "clearly" corroborated, expressing a concern that otherwise of out-of-court statement

the defendant's testimony alone would be enough to corroborate the required for contracts, wl

statement. 13 5 The amendment was accepted by Congress and is con- the idea that ritual infoi

tamned in the present rule. oral utterances may be

This treatment of declarations against penal interest in criminal statute of frauds os expre

cases reflects concern for fabrication both by the in-court witness and ver tt es, the he

by the out-of-court declarant, and a distrust of the jury's ability to of mistake and fabricate

detect this fabrication. In civil cases, by contrast, declarations against inherently wrong with c

penal interest are freely admissible without any requirement of corrob- evidence rules into those

oration. This rule does in this context what I will later argue should.. . . ~~~~say rules) and those con
be done generally: it creates a distinction between civil and criminal evidence rule, dead ma

cases, based upon the different institutional considerations and the dif- doctrinal purity would b

ferences in the type of judgment the trier is required to make. say rule to situations in

Throughout this section, I have tried to illustrate that the untested ant) justifies exclusion.

declarant theory is an incomplete explanation of the structure of the to maintain in applicati

hearsay rules. It must be conceded, however, that the untested declar- the context of a single t,

ant theory has been a powerful force in shaping the hearsay rules. The third party offered to

theory explains the absence of any restriction on the admission of Thus, when exclusion o

statements that are not offered for the truth of the matter asserted.136 cerns about the reliabil

The fact that they are admitted freely suggests that once concerns nient to classify that tyl

about the reliability of the declarant are removed,137 other concerns structure of the rule

are not strong enough to bar admission. This inference from the ad- fabrication.

mission of statements not offered for their truth is strongest if we focus In this Part, I have

solely upon rules labeled by current doctrine as "hearsay" and ignore hearsay rule is consiste,

other rules governing the admission of out-of-court statements. Con- ale, but also with con(

cededly the predominant concern of the hearsay rules is the reliability The fourth concern list

of the out-of-court declarant; though important, problems with the in- tion, also permeates tht

court witness are secondary considerations. However, if we look gen- of class exceptions, in li

reliable hearsay is admi
134 FED R EVID 804(b)(3) advisory committee's note judicial discretion. Th(

135 H.R REP No 650, supra note 43, at 16 dude hearsay by setti
136. Under the conventional definition, a statement is not hearsay if It is not offered to prove

the truth of the matter asserted See. e.g., FF.11 R EvID 801(c)

137 Generally, when statements are not offered for the truth of the matter asserted, they do 138 See FED. R EVII). 10(

not depend for value on the credibility of the declarant, and hence there is no reason for concern 139 See note 84 supro.

about the declarant's reliability For examples of special situations in which a statement not 140 See notes 80-82 supra

offered for the truth of the matter asserted will depend to some degree upon the declarant's 141 See note 81 supra.

credibility, see Park, supra note 94. at 426-35



iew [Vol. 8651 October 1987] Hearsay Reform 85

i but maintained that penal erally to rules about the reception of out-of-court verbal utterances,
I degree of trustworthiness. then we find a good deal of concern about the in-court witness. The
ation requirement had been best evidence rule, for example, is a rule of preference based upon the
,en these competing consid- t idea that the in-court witness may mistakenly transmit the contents of
liciary Committee proposed a document or other recorded utterance.138 In jurisdictions where
ire that an exonerating con- they survive, the dead man's statutes reflect concern about fabrication
ng a concern that otherwise of out-of-court statements.' 3 9 "Substantive" rules about the formalities
enough to corroborate the required for contracts, wills, and other legal acts are partly based upon

ed by Congress and is con- the idea that ritual informs judgment, and partly upon the idea that
oral utterances may be fabricated or erroneously reported.t4 0 The

.penal interest in criminal statute of frauds is expressly aimed at fabricated utterances.' 4' Were it
by the in-court witness and not for these other rules governing the admissibility of out-of-court
rust of the jury's ability to verbal utterances, the hearsay rule would most likely reflect concerns
)ntrast, declarations against of mistake and fabrication in these areas. Of course, there is nothing
any requirement of corrob- inherently wrong with doctrinal classification, if it could be done, of

iat I will later argue should evidence rules into those concerned with the untested declarant (hear-
between civil and criminal say rules) and those concerned with the flawed in-court witness (best

I considerations and the dif- evidence rule, dead man's statute, statute of frauds, etc.). Perhaps
is required to make. doctrinal purity would be served by systematically restricting the hear-

) illustrate that the untested say rule to situations in which a single concern (the untested declar-
tion of the structure of the ant) justifies exclusion. Yet this division in principle is a difficult one
er, that the untested declar- to maintain in application, since multiple concerns often converge in

iping the hearsay rules. The the context of a single type of statement - such as the confession of a
iction on the admission of third party offered to exonerate the defendant in a criminal case.
th of the matter asserted.'3 6 Thus, when exclusion of a statement is based in any degree upon con-
uggests that once concerns cerns about the reliability of the out-of-court declarant, it is conve-
removed,s1s 7 other concerns nient to classify that type of statement as "hearsay" and to modify the
This inference from the ad- structure of the rule to reflect additional concerns about witness
truthis inerences ifro the ad-us stucuroteulfabrication.truth is strongest if we focus fbiain

In this Part, I have attempted to describe how the structure of the
e asheartsay"atemend ignore hearsay rule is consistent not only with the untested declarant ration-
a-rf-courul istathemrents.iCon-ale, but also with concerns about surprise and witness unreliability.
rsat prublesmis withthe reliab y The fourth concern listed in Part I, the concern about judicial discre-

rtant, problems with the i kn-tion, also permeates the structure of the hearsay rules. The retention
of class exceptions, in lieu of adoption of a single broad rule (e.g., that
reliable hearsay is admissible), is largely attributable to concern about
judicial discretion. The class exceptions limit judicial discretion to ex-

not hearsay If It Is not offered to prove dude hearsay by setting forth specific categories that are not pro-
80 1(c).

e truth of the matter asserted, they do 138 See FE) R EVID. 1001-1008 and correspondtng advtsory committee's notes
Ad hence there is no reason for concern 139 See note 84 supra.
I situations in which a statement not 140 See notes 80-82 supra and accompanytng text
to some degree upon the declarant's 141. See note 81 supra.
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scribed by the hearsay ban. They also limit discretion to admit The Federal Rules alst

hearsay - either by setting forth specific rules of exclusion, as in the in their treatment of declk

case of police records,'42 or by restricting the scope of the residual vious conviction,t4 8 dyir

exceptions by negative implication.14 3 Moreover, the conditions with Like the public records

which Congress hedged the residual exceptions were intended to limit more liberal in receiving

the discretion of judges to receive hearsay that does not fall under con- nal cases. Moreover, wha

ventional exceptions.144 the judicial attitude towa

Finally, the structure of the rules excluding hearsay reflects a de- cases. Admission of heal

gree of appreciation of the need for greater protection in criminal error in criminal cases, i

cases. As briefly noted above, some exceptions contain express distinc- gree of discretion accord

tions between civil and criminal cases. One of the most important of Special concerns abot

these is the public records exception, which became a subject of con- shaping of hearsay rules

troversy in Congress because it initially failed to provide adequate pro- tween civil and criminal

tection for defendants in criminal cases. Originally, the Supreme cussed: the provision

Court transmitted a public records rule recommended by the advisory inconsistent statements.

committee that would have permitted the firsthand observations of po- would have allowed unli.

lice officers to be proven by their police reports, though it would have Congress' decision to lii

forbidden the use of public-record "factual findings" by the govern- concerns about its effect

ment in criminal cases.' 45 The Federal Rules were amended on the In short, the structi

floor of the House to prohibit as well the reception "in criminal cases other rules excluding ot.

[of] matters observed by police officers and other law enforcement cerns enumerated in Pa

personnel."' 46 excluding out-of-court s
cerns about the untested

142. See text at notes 145-46 infra.

143. One can infer by negative implication that hearsay failing to fit a class exception note 144. at 17, reprinted in Fi lu,

designed to cover the situation presented should also be excluded when offered under the residual M 5GISTR STLS 137 (West 1984)

exceptions See Zenith Radio Corp v. Matsushita Elec Indus. Co, 505 F. Supp 1190, 1262-64 147 See FED. R EviD. 80-

(E D. Pa 1980), reed on other grounds sub nom. In re Japanese Elec. Prods Antitrust Littg . 723 against interest, a statement "te

F 2d 238 (3d Cir. 1983), revd on other grounds, 475 U S 574 (1986), cert. denied, 107 S Ct 1955 exculpate the accused is not adi

(1987), Sonenshein, The Residual Exceptions to the Federal Hearsay Rule. Two Exceptions in trusiSorthiness of the statement

Search of a Rule, 57 N.Y U. L. REV. 867, 885-88 (1982) 148 Rule 803(22) excludes J

144 Sce, e.g. REPORT OF SENATE COMM. ON THE JUDICIARY, S. REP No. 1277, 93d offered hN the government in a L

Cong , 2d Sess. 18-20 (1974), reprinted in 1974, U S CODE CONG & ADMiN NEws 7051, 7065- pros ision is a codification of K

66. pothersin stolen postage stariln

145 See FEI) R. EvID. 803(8) (Advisory Comm Revised Draft 1971), reprinted in 2 BAILEY another for purposes of pro% 8

& TRELLES. .supra note 14, Doc 6, at 106; FED. R EvID. 803(8) (Supreme Court Proposed Draft thi ueD n crim .cs ( t)(

1973), reprinted in 2 BAILEY & TRELLES, supra note 14, Doc 7, at 29. their use m criminal cases to pi

146 FE[) R EVID 803(8)(B). See 120 CONG REC H2387-89 (daily ed Feb. 6, 1974) The 150 In criminal caseso the fh

bill's legislative history indicates that the representatives who offered the House amendment were in the present action to offer I

concerned about the lack of cross-examination of the absent police officer See id at 2387 (re- interest had such motivations i

marks of Representatives Holtzman and Dennis), reprinted in FEDERAL Rut ES OF EVIDENCE

FOR UNITED STAxrIs COURTS AND MAGISTRATES 134 (West 1984). Opponents of the amend- 151 See c WEINs- I IN &

ment objected that police officers were just as reliable as other public servants See 120 CoNG reasons mentioned by Weinstehi

REC . supra. at 2388 (remarks of Rep Smith), reprnoted in FEDERAL RULES OF EVIDENCE FOR prejudice, the influence of the r,

UNITED S rXTES COURTS AND MNGIsTRATES 135 (West 1984) The Report of the Senate Com- Ments of a~cused imposed b thi

mittee on the Judiciary characterized the basis for the House amendment as being "that observa- more limited discovery in crin,

tions by police officers at the scene of the crime or the apprehension of the defendant are not as frequent in-custody status of vid

reliable as observations by public officials in other cases because of the adversarial nature of the cases than in cisil cases Id

confrontation between the police and the defendant in criminal cases " S REP No. 1277. supra 152 See text at notes 111-i



view [Vol 86 51 October 1987] Hearsay Reform 87

limit discretion to admit The Federal Rules also distinguish between civil and criminal cases
rules of exclusion, as in the in their treatment of declarations against interest,' 47 judgments of pre-
'ig the scope of the residual 'vious conviction,' 48 dying declarations,' 4 9 and former testimony.'5 0

oreover, the conditions with.)tivnS were intendedtio wimith Like the public records exception, these exceptions are uniformly
.ttions were intended to limit more liberal in receiving hearsay evidence in civil cases than in crimi-
that does not fall under con- t nal cases. Moreover, whatever the specific content of the hearsay rules,

the judicial attitude toward exclusion appears to be stricter in criminalluding hearsay reflects a de- cases. Admission of hearsay is more frequently found to be reversible
Water protection in criminal error in criminal cases, indicating that for practical purposes the de-
tions contain express distinc- gree of discretion accorded trial judges is less than in civil cases.' 5'
ne of the most important of Special concerns about criminal cases have also played a role in the
ch became a subject of con- shaping of hearsay rules that do not make an express distinction be-
led to provide adequate pro- tween civil and criminal cases. One such rule has already been dis-
;. Originally, the Supreme cussed: the provision allowing limited substantive use of prior
commended by the advisory inconsistent statements. The Court's proposed version of the rule
firsthand observations of po- would have allowed unlimited substantive use of these statements, and
,ports, though it would have Congress' decision to limit the exception was apparently based upon
al findings" by the govern- concerns about its effect in criminal cases.'5 2

Rules were amended on the In short, the structure of the hearsay rules, as supplemented by
reception "in criminal cases other rules excluding out-of-court statements, reflects all of the con-
and other law enforcement cerns enumerated in Part I of this article. The development of rules

excluding out-of-court statements has been influenced not only by con-
cerns about the untested declarant, but also by concerns about witness

arsay failing to fit a class exception note 144, at 17. reprinted in FEDERAL RULES OF EVIDENCE FOR UNITED STATES COURTS AND
cluded when offered under the residual %I %tSiS I i L S 137 (West 1984)
ndus. Co, 505 F Supp 1190. 1262-64 147 See FED R EVID 804(b)(3) (even if it meets the other requirements of a statement
anese Elec. Prods. Antitrust Litig, 723 against inerest. a statement "tending to expose the declarant to criminal liability and offered to
74 (1986), cert. denied, 107 S. Ct 1955 exculpate the accused is not admissible unless corroborating circumstances clearly indicate the
ral Hearsay Rule: Two Exceptions in Irusti orthiness of the statement")

148 Rule 803(22) excludes judgments against persons other than the accused when they are
JUDICIARY, S. REP. No 1277, 93d offered hb the government in a criminal proceeding for purposes other than impeachment This

I CONG & ADMIN NEws 7051, 7065- prosision is a codification of Kirby v United States. 174 U S. 47 (1899) (in prosecution for
pssessing stolen postage stamps, confrontation clause prohibits introduction of conviction of

sed Draft 1971), reprinted in 2 BAILEY another for purposes of proving that the stamps were stolen)
M03(8) (Supreme Court Proposed Draft 149 Ft D R Esi ID 804(h)(2) permits dying declarations to be used in civil cases, but limits
Doc. 7, at 29. their use in criminal cases to prosecutions for homicide

12387-89 (daily ed Feb. 6, 1974) The 150 In criminal cases, the former testimony exception applies only if the party against whom
ho offered the House amendment were the testimony is noss offered had motivations and opportunities in a prior action similar to those

.ent police officer See id. at 2387 (re- in the present action to offer the testimony. in civil cases, it also applies if a predecessor in
ed In FEDERAL RULES OF EVIDENCE interest had such motivations and opportuitites in a prior action Ft D R EviD 804(b)(1)

Vest 1984) Opponents of the amend- 151 See J WFitoSiI IN & M BLRW R, sSUpr, note 133, ' 800[03], at 800-18 Among the
other public servants. See 120 CONG reasons mentioned by Weinstein and Berger for this different attitude are the greater chance of

'1 FEDERAL RcLI ES OF EviE-NCF FOR prejudice. the influetice of the right to confrontation, the limits on the use of extrajudicil. state-
1984). The Report of the Senate Com- ments of accused imposed by the privilege against itcrimitiation and the right to counsel, anid the
ise amendment as being "that observa- more limited discovery in criminal cases Id Elsewshere, Weinstein and Berger mention "'the
prehension of the defendant are not as frequent it-custody status of witnesses" as a reason for being more chary of hearsa) in criminal
ecause of the adversarial nature of the cases than in civil cases Id ' 800[04], at 800-19.
minal cases." S REP. No. 1277, supra 152 See text at notes 111-16 supra.
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fabrication, the danger of surprise, problems raised by judicial discre- about hearsay declaratu(tion, and the effect of reception of hearsay upon the criminal justice pose no limits upon thesystem. In the next section, I will argue that these concerns justify a merely require the premore broadly-based distinction between civil and criminal cases. presented to the trier of
strued so that "witnesse

III. A SUBJECT MATTER APPROACH TO HEARSAY REFORM sons who were availabl
prosecution would be reA. Reasons for a Subject Matter Approach nation when possible, b

In this Part of the article, I will argue that hearsay reform should could be freely admittedbe approached by subject matter, and that civil and criminal cases The historical backkshould be treated differently. I will describe the different considera- clear guidance in choosiitions raised by admission of hearsay in civil and criminal cases, and Justice Harlan suggestetpropose changes in the Federal Rules of Evidence to take account of faded parchment."' 5 6 Tdifferences in the two types of cases. Bill of Rights without c(
speculation about the sc,1. Hearsay and the Confrontation Clause and political climate at t
debate.""5 One traditior,One reason to treat criminal and civil cases differently is that con- abuses that occurred at tfrontation clause precedent impedes drastic liberalization of the hear- fortunately, even if Ralesay rules in criminal cases. Any legislative attempt, at either the state

or federal level, to make radical changes would invite appellate court 154. See Dutton v. Evans, 40,litigation defining the extent to which evidence now excluded by hear- EVIDENCE, supra note 3, § 1397,say doctrine must be excluded under the confrontation clause. The merely requires cross-examinationrules in effect at the time of trial; nbenefits of codification would be lost. While the confrontation clause extension of hearsay exceptions).could be reinterpreted to clear the way for drastic changes, that pro- 155 See California v. Greencess would require an extended period of litigation and the overruling ward I Hotsr8Ra L88-89, Young.of a substantial body of Supreme Court precedent. 156 Green, 399 U S. at 174(The confrontation clause of the sixth amendment provides that "In him to the following conclusionall criminal prosecutions, the accused shall enjoy the right . . . to be Clause aseant to cinformationtuconfronted with the witnesses against him."t5 3 The language of the accusers, and absentee witnesstamendment does not provide clear guidance about hearsay issues. It is equate coefrontahcon titutonasusceptible to a variety of plausible textual interpretations. Under one more likely that the Framers .interpretation, all hearsay declarants whose statements are offered by made common law, by prevaiLthe prosecution would be considered "witnesses against" the defen- 157 Justice Harlan noted thadant, and therefore the Constitution would require that the defendant the claus e furnishes no solid guinbe confronted by them at trial. This interpretation would lead to the (1789-1790)) (Justice Harlan nots,exclusion of all hearsay, even hearsay that fell under an exception es- digests of the early debates conta,
158. In support of his positiontablished at the time of the adoption of the amendment. Alternatively, mony of available witnesses, Justione could interpret the amendment to require merely that the defen- ment made during the debatedefendant the right to compulsodant be confronted with whatever witnesses the prosecution chose to Green, 399 U S at 177 (quotingproduce at trial. Under this interpretation, trial witnesses could testify clause Was understood by one dc

attendance of witnesses who are .153 U.S CONST amend. VI. 
159. See. e.g.. F. HLi I-R. Ti.
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raised by judicial discre- about hearsay declarations, and the confrontation clause would im-upon the criminal justice pose no limits upon the creation of new hearsay exceptions. It wouldit these concerns justify a merely require the presence of the defendant when evidence was
I and criminal cases. g presented to the trier of fact.'54 The amendment could also be con-

HA SYRFstrued so that "witnesses against" the defendant referred only to per-O HEARSAY REFORM sons who were available to testify. Under this interpretation, the
'er Approach prosecution would be required to produce declarants for cross-exami-

nation when possible, but the statements of unavailable declarantsat hearsay reform should could be freely admitted. 55

civil and criminal cases The historical background of the amendment does not provide
the different considera- clear guidance in choosing between these or other interpretations. Asand criminal cases, and Justice Harlan suggested, the confrontation clause "comes to us ondence to take account of faded parchment."15 6 The confrontation clause was included in the

Bill of Rights without congressional debate about its meaning,157 and
speculation about the scope of the clause has centered upon the legallion Clause and political climate at the time rather than upon statements made in

es differently is that con- debate.' 58 One tradition holds that the clause was a reaction to theiberalization of the hear- abuses that occurred at the trial of Sir Walter Raleigh in 1603.159 Un-'tempt, at either the state fortunately, even if Raleigh's trial did have a major impact upon the
.lid invite appellate court

-ild inv ite appellate court 154 See Dutton v Evans, 400 U S. 74, 94 (1970) (Harlan, J., concurring); 5 WIG.MORE ON:e now excluded by hear- EVIIANCE, supra note 3, § 1397, at 131, 134 (confrontation clause should be construed so that itInfrontation clause. The merely requires cross-examination of witnesses who are required to testify in court by the hearsaythe confrontation clause rules in effect at the time of trial; nothing in the clause should be construed to inhibit revision andextension of hearsay exceptions).
rastic changes, that pro- 155 See California v. Green, 399 U.S 149, 174 (1970) (Harlan, J, concurring), Westen,,ation and the overruling supra note 8, at 1188-89: Younger, Confrontation and Hearsay. A Look Backward, a Peek For-edent. ward. I HOTSTRA L REV 32 (1973)156 Green, 399 U.S. at 174 (Harlan, J, concurring). Justice Harlan's historical inquiry ledidment provides that "In him to the following conclusion:
!njoy the right . . . to be From the scant information available it may tentatively be concluded that the ConfrontationThe language of the Clause %%as meant to constitutionalize a barrier against flagrant abuses, trials by anonymous5-13 The language of the accusers, and absentee witnesses That the Clause was intended to ordain common law rulesbout hearsay issues. It is of esidence with constitutional sanctions is doubtful, notwithstanding English decisions thatequate confrontation and hearsay. Rather, having established a broad principle, it is far:erpretations. Under one more likely that the Framers anticipated it would be supplemented, as a matter of judge-made common law, by prevailing rules of evidencetatements are offered by 399 US5 at 1 79
sses against" the defen- 157 Justice Harlan noted that "[iit is common ground that the historical understanding of-quire that the defendant the clause furnishes no solid guide to adjudication ' Dutton v. Esans, 400 U.S 74, 95 (1970)(Harlan. J . concurring) See also Green,i 399 U S at 176 & n.8 (citing I ANN Xis S0O CoNcGtation would lead to the (1789-1790)) (Justice Harlan noted "the pres ailing view" that 'the usual primary sources and11 under an exception es- digests of the earls debates contain no informative material on the confrontation right ')endment. Alternatively, 158 In support of his position in Green that the confrontation clause excludes only the testi-mon) of available witnesses, Justice Harlan found a 'glimmer" of illumination in a brief state-e merely that the defen- ment made during the debate on the sixth amendment's companion provision giving thehe prosecution chose to defendant the right to compulsory process. The glimmer is, however, a very faint one See.he prosecution chose to Greeni. 399 U S at 177 (quoting statement in debate indicating that the compulsory processal witnesses could testify lause was understood by one debater as requiring only that defendant be able to compel the

attendance of witnesses who are available at the scheduled time of trial).
159 See. e.g.. F HLLI ER, TH. SIXTH AMitNDMLNI 106-07 (1951)
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framers of the amendment, it provides little guidance about the scope 3 have given constitutioi
of the amendment in cases of less flagrant abuse. If the amendment doctrine excluding hear
was intended to prohibit the type of conduct that took place at Ra- tainly this is one plat
leigh's trial, all that we know is that patently unreliable accusations though hardly a conclu
made by an accomplice while in custody should not be admitted (at the framers, but upon t
least when the accomplice is readily available for testimony),16 0 and they might have been a
perhaps that anonymous rumors from declarants without personal constitutionalize. As Pr
knowledge should be excluded as well.)6 ' The hearsay rule could be hardly conclusive, and
radically revamped without infringing upon the principle that such more's thesis that the c
testimony must be excluded. Of course, the fact that the framers to say is received under at
some extent may have had Raleigh's trial in mind does not mean that in effect at the time of
they intended to prohibit only the specific abuses that occurred at that Viewed as an origin
trial. amendment do not pose

Other historical evidence suggests that the framers may have been the hearsay rule. Its te
reacting to a more recent event: the use of vice-admiralty courts by liberate the hearsay rulb
the Crown to prosecute colonists for trade offenses.' 6 2 The vice-admi- ing the propriety of a
ralty courts were criticized by colonial leaders for substituting civil the amendment does r
law procedure for the common-law adversarial system. The right to interpretation. Nonett
confront witnesses was possibly intended to protect against perceived radical reform given t
abuses of these courts, including the practice of examining witnesses in interprets the amendmt
closed chambers. Again, this hypothesis does not provide clear gui- mission of hearsay.
dance to contemporary interpretation of the confrontation clause: the The Supreme Cour
framers may have intended to protect only the essentials of common- pretations of the confr(
law adversarial procedure, without necessarily preventing hearsay clause, it rejected the a
from being introduced under evolving exceptions.' 6 3 ing declarations were

In an illuminating recent article, Professor Lilly advanced the had never confronted t
"tentative hypothesis" that the clause may have done more: it may fectively rejected the v

ited legislative creati

160 Raleigh was accused of treason against Queen Elizabeth The principal evidence against unconstitutional a fede
him was the statement of Lord Cobham, an alleged coconspirator. A ho had incriminated Raleigh tion to be used, in a prt
in a stsorn statement made before trial Cobham himself was in custody Raleigh unsuccessfully against the receiver th
demanded that Cobham be produced for live testimony, claiming that 'he is in the house hard
by, and may soon be brought hiticr" J PHi-i ivioMRi, HHISTORN NsM PRINCirt ES OF THE LAVA' cases steered between
OF E, tni-)icL 158 (1850) say and absolute defert

161 The esidence against Raleigh also included testimony hb one Dyer a pilot. Iho testified eralize about these casi
that

Being at Lisbon, there came to me a Portugal gentleman, %%ho asked me how the King of 164 Id. at 213-14.
England did, and whether he ia.s crowned9 I answered him, that I hoped our noble King
was well, and crowned by this, but the time vwas not come when I came from the coast of 165 Id. at 209-10
Spain "Nay," said he. "your King shall never be crosined. for Don Cobham and Don 166 Mattox v. United St.
Raleigh will cut his throat before he come to be crossned " United States. 174 U.S. 47. 61

Id at 162 To this Raleigh replied, "This is the saying of some \hild Jesuit or beggarly priest, but exception which arises from th,
what proof is it against me"" Id the adoption of the Constitutii

162. See Lilly Notes oi tire C'ofrontauton Clause aiid Ohio N' Roberts. 36 U Ft L RI-v 167- Kirby v. United Stat
207, 210-12 (1984), Graham, The Righut of Confrontation and the Hearsay Rule Sir lWaler Ra- conclusive evidence that the gi
leigi Loes Anoilier Otit. 8 CKiU L Bul i 99. 104 ii 23 (1972) ground Instead, It made cleat

163 See Lilly slpra note 162, at 211-12 was a violation of the confront
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e guidance about the scope have given constitutional status to contemporaneous common-law
t abuse. If the amendment doctrine excluding hearsay statements of available declarants.' 64 Cer-
uct that took place at Ra- tainly this is one plausible interpretation of the historical record,
ntly unreliable accusations - though hardly a conclusive one. It rests not on the expressed intent of
,hould not be admitted (at - the framers, but upon the existence of common-law doctrine of which
able for testimony),' 60 and they might have been aware, and which they might have intended to
-clarants without personal constitutionalize As Professor Lilly recognizes, the historical record is
The hearsay rule could be hardly conclusive, and could even be interpreted to support Wig-
on the principle that such more's thesis that the confrontation clause does not apply when hear-
he fact that the framers to say is received under an exception recognized by the rules of evidence
n mind does not mean that in effect at the time of trial.'6 5

buses that occurred at that Viewed as an original matter, the language and history of the sixth
amendment do not pose an insuperable barrier to radical alteration of

the framers may have been the hearsay rule. Its text is susceptible to an interpretation that would
)f vice-admiralty courts by liberate the hearsay rule from constitutional constraints. Even assum-
offenses.'62 The vice-admi- ing the propriety of a strict intentionalist perspective, the history of
aders for substituting civil the amendment does not provide a clear basis for rejecting such an
arial system. The right to interpretation. Nonetheless, the sixth amendment is an obstacle to
o protect against perceived radical reform given the established body of judicial precedent that
'e of examining witnesses in interprets the amendment as putting substantial restrictions on the ad-
loes not provide clear gui- mission of hearsay.
e confrontation clause: the The Supreme Court has never adopted either of the extreme inter-
the essentials of common- pretations of the confrontation clause. In its first case interpreting the

',sarily preventing hearsay clause, it rejected the absolute exclusion view by recognizing that dy-
,ptions. '63 ing declarations were admissible, despite the fact that the defendant
ifessor Lilly advanced the had never confronted the declarant.'6 6 Four years later, the Court ef-
y have done more: it may fectively rejected the view that the confrontation clause allows unlim-

ited legislative creation of new hearsay exceptions, by holding
abeth The principal esidence against unconstitutional a federal statute that permitted a third party's convic-
irator, s ho had incriminated Raleigh tion to be used, in a prosecution for receiving stolen goods, as evidence.s in custody Raleigh unsuccessfully
aiming that ''he Is the house hard against the receiver that the goods were in fact stolen.'67 Subsequent
,IORE s01i PRINCIP'LES OF THL LASW cases steered between the two extremes of absolute exclusion of hear-

say and absolute deference to hearsay exceptions. It is difficult to gen-
im h. one Dvcr. a pilot. ssho testifiederalize about these cases, because they dealt with particular situations

n. who asked me how the King of
him. that I hoped our noble King 164. Id. at 213-14
nc %shen I came from the coast of 165. Id at 209-10
%ned. for Don Cobham and Don 166 Mattox v United States. 156 US 237, 243-44 (1895) (dictum) See also Kirby %
d United States. 174 U S 47, 61 (1899) (dictum) ("[T]he admission of dying declarations is an,mc % ild Jesuit or beggarly priest, but exception w% hich arises from the necessity of the case. This exception was well established before

the adoption of the Constitution, and was not intended to be abrogated ")
')hio v. Roberts. 36 U Ft v L Ri-v 167 Kirby v United States, 174 U S. 47 (1899) The actual statute made the conviction
,d the/ Hcarsay Rule: Sir W aller Ra- conclusive evidence that the goods were stolen, but the Court did not rest its decision on this
1972) ground Instead, it made clear that merely admitting the third party's conviction into esidence

sAas a violation of the confrontation clause. 174 U.S. at 55-56, 61.



92 Michigan Law Review [Vol 86:51 October 1987]

without establishing a general principle.' 68 In the 1980 case of Ohio v. "firmly rooted" hearsa
Roberts, 169 however, the Court found majority support for an opinion The Roberts analys
that outlined a general approach to resolving confrontation issues. jorities and the Court"
The Roberts Court established a two-pronged test for determining . be reason to doubt the
whether the introduction of hearsay violated the confrontation clause. clause. In the course

The first prong of the Roberts test requires that the prosecution ment does not apply tt
produce the hearsay declarant or demonstrate that the declarant is un- spirator,' 7 6 a later ma
available.' 70 The scope of this prong is limited, however. It only ap- to its facts.'77 But bo
plies in the "usual" case;'7 ' the prosecution need not demonstrate cent confrontation cla
unavailability in cases in which the utility of confrontation is and to have assumt
"remote.'" 172 analysis. 1 78

The second prong of the Roberts test requires that the hearsay have Whatever the wav
"adequate 'indicia of reliability.' "'73 In some cases, this prong re- has consistently adher
quires "a showing of particularized guarantees of trustworthiness." more than guarantee
However, the Court recognized that the need for certainty in criminal those witnesses the pi
trials requires more specific guidance.'74 It indicated that deference tion of the clause has
should be given to established hearsay exceptions, saying that reliabil- reception of hearsay.'
ity could be inferred "without more" when evidence fell under a lished hearsay excepti

be subjected to greatL
168 See Pointer v. Texas, 380 U.S 400 (1965) (introduction of testimony from preliminary consequence of either

hearing at which defendant was not represented, and at which he did not cross-examine the
witness, violates sixth amendment as applied to states), Douglas v Alabama, 380 U S 415 (1965) but it manifests an e'
(allowing prosecutor to, in effect, use accomplice's statement as evidence against defendant is tempts radical change
unconstitutional in circumstances of case), Barber v Page, 390 U S 719 (1968) (introducing
declarant's former testimony against defendant, without sufficient attempt to produce declarant bly meet constitutio
for trial, violates confrontation clause), Bruton v. United States, 391 U S 123 (1968) (admitting
codefendant's confession implicating both defendants violates confrontation clause, despite limit-
ing instruction), California v. Green, 399 U S. 149 (1970) (receiving witness' prior inconsistent 175 448 U S. at 66 The
statement as substantive evidence permissible under circumstances of case), Dutton v Esans. 400 "firmly rooted" hearsay exce
U.S 74 (1970) (receiving coconspirator's prior statement to cellmate permissible under circum- and public records exception,
stances of case). exceptions were "properly a

In a concurring opinion, in California v Green, 399 U S at 182, Justice Harlan advocated a United States, 107 S. Ct 2771
general theory - that the confrontation clause required the production of available %kitnesses. need be made when evidence
but had no application when the witness was unavailable -but the majority did not adopt it and of coconspirators)
he soon afterward abandoned it himself See Dutton v. Evans. 400 U S at 95-100 (Harlan. J . 176 United States v In
concurring) Justice Harlan changed his views because he had come to beliese that requiring the statements had an evidentiai
production of available declarants in every case would be unduly inconsement and of little util- 475 had at 395.
ity His later view was that the confrontation clause should be construed only to guarantee the 475 S at 395.
right to be present at trial and cross-examine the witnesses there presented In flagrant cascs. 177 The Court stated th
howeser, the misuse of hearsay might constitute a violation of due process 400 U S at )S the authority it cited, and it

169 448 U.S 56 (1980). longstanding rule . . . that a
170. 448 U S. at 65 (cttations omitted).
171. "in the usual case (including cases where prior cross-examination has occurred). the 178 See Lee v. Ilainois,

prosecution must either produce, or demonstrate the unasailability of. the declarant whose state- Ct 2775 (1987) For a usefu7
ment it wishes to use against the defendant " 448 U S. at 65 nard S. 795 F 2d 749, 753-5

172 448 U S at 65 n 7 179. See Lee. 106 S Ct
173 448 US at 66. 180 See Ohio v Robert
174 See. e.g., 448 U.S. at 66 (referring to the "need for certainty in the workaday world of require additional showing c

criminal trials" as one reason vwhy, in past cases, the Court had concluded that "certain hearsay tion"), G. Lit i Y. supra note
cxceptions rest upon such solid foundations that admission of virtually any es idence within them exception and thus have tht
comports with the substance of the constitutional protection '' weigh heavily in fasor of a k
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*168 In the 1980 case of Ohio v. " firmly rooted" hearsay exception.'75

najority support for an opinion W The Roberts analysis appears to remain intact, though shifting ma-
resolving confrontation issues. jorities and the Court's checkered record on confrontation issues may
)-pronged test for determining be reason to doubt the longevity of any theory about the scope of the
olated the confrontation clause. clause. In the course of holding that Roberts' unavailability require-
I requires that the prosecution ment does not apply to statements received as admissions of a cocon-
*nstrate that the declarant is un- spirator,' 765 a later majority showed some inclination to limit Roberts
is limited, however. It only ap- to its facts.' 77 But both majority and dissent in the Court's most re-
iecution need not demonstrate cent confrontation clause cases seem to have taken Roberts at its word
ie utility of confrontation is and to have assumed that it states the general framework of

,t requires that the hearsay have analysis. l7 8

In requires thas this hearong hve Whatever the wavering course of its doctrine, the Supreme Court
Iuarantees of trustworthiness." has consistently adhered to the view that the confrontation clause does
.e need for certainty in criminal more than guarantee that the defense has a right to confront only
'ne It indicated that deference those witnesses the prosecution cares to produce. Judicial interpreta-
exceptionsicatedg that deference tion of the clause has given it a substantial role in preventing the free
exceptions, saying that reliabil- reception of hearsay.'79 While the Court has deferred to firmly estab-

" when evidence fell under a lished hearsay exceptions,'8 0 its opinions indicate that novel ones will

ntroduction Of testimony from preliminary be subjected to greater scrutiny. This approach is not an inevitable
-id at shich he did not cross-examine the consequence of either the text or history of the confrontation clause,
), Douglas v Alabama. 380 U S 415 (1965) but it manifests an established judicial attitude. Legislation that at-
statement as evidence against defendant is

Page, 390 U S. 719 (1968) (introducing tempts radical change at either the state or federal level would inevita-
,out sufficient attempt to produce declarant bly meet constitutional challenge - challenge that would, judging
iited States, 391 U S. 123 (1968) (admitting
' iolates confrontation clause, despite limit-
1970) (receiving witness' prior inconsistent 175 448 U S. at 66 The Court indicated in a footnote that dying declarations fell under a
ircumstances of case): Dutton v Evans. 400 "firmly rooted" hearsay exception. and implied that hearsay falling under the business records
nent to cellmate permissible under circum- and public records exceptions would also pass confrontation clause scrutiny, at least where those

exceptions were "properly administered." 448 U.S at 66 n 8 Subsequently, in Bourjaily v
99 US. at 182, Justice Harlan advocated a United States, 107 S. Ct 2775 (1987), the Court held that no particularized showing of reliability
ire the production of available waitnesses, need be made when esidence meets the requirements of FED R EvID 801(d)(2)(E) (statements

~ble - but the majority did not adopt it and of coconspirators).
i v. Esans, 400 U S at 95-100 (Harlan. J .
se he had come to beliese that requiring the 176 United States v. Inadi, 475 U.S 387 (1986). Iniadi reasoned that the coconspirators'
Id be unduly iticonventent and of little util- statements had an evidentiary significance that could not be duplicated by in-court testimony
should be construed only to guarantee the 475 U S at 395.

itnesses there presented In flagrant cases. 177 The Court stated that "Roberts must be read consistently with the question it .risssered.
iolation of due process 400 U S at 98 the authority it cited, and its Ovwl facts All of these indicate that Roberts simply reaiffirnied a

longstanding rule that applies unavailability analysis to prior testimony." 475 U S at 394
(cltatlions omitted)

prior cross-examinationi has occurred), the 178. See Lee v Illinois. 106 S. Ct 2056. 2064-65 (1986): BourjatlN % Utited States, 107 S
untavailability of, the declarant Whose state- Ct 2775 (1987) For a useful analysis of the current status of Roberts. see United Statcs v Ber-
s at 65 nard S , 795 F.2d 749, 753-56 (9th Cir 1986)

179 See Lee. 106 S Ct 2056 (1986); cases cited in note 168 supra.
180 See Ohio v Roberts, 448 U S 56, 66 (1980) (dictum) (confrontation clause does not

ieed for certainty in the workaday Aorld of require additional showing of reliability when case falls within a "firmly rooted hearsay escep-
Court had concluded that "certain hearsay tion-) G Lit I v. supro note 21, at 277-78 ("If the statements in question fall within a hearsay
ission of virtually any evidence vithin them exception and thus have the imprimatur of judicial and legislative experience, this fact should

,rotection' " ) weigh heavily in favor of a determination that the right to confrontation has been satisfied ")

'rotection ") ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ go Mv-
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from past practice, often succeed. That fact alone provides one reason tion, with the policfor not attempting radical reform in criminal cases. shift blame.8 3 InfcThe confrontation clause is not, however, a complete answer to pretension and dup.those who advocate liberalizing the hearsay rule in criminal cases. If criminate others.there are strong functional justifications for relaxing the hearsay rule, The unreliabilitythen the appropriate legislative course might still be to seek broad re- son for excluding tform, and hope that in the long run courts would cooperate by inter- them accurately. Y(preting the confrontation clause to permit such reform to stand. that presented by tiNothing in the history or text of the clause would render such an in- understand, for exaterpretation illegitimate. While judicial precedent under the clause is might influence the ian obstacle to broad reform, ultimately the issue of reform must be or accomplice requirjudged on its merits. Therefore, I will examine functional considera- which jurors have hitions that justify maintaining a more restrictive attitude toward hear- methods of police insay in criminal cases than in civil cases. 
their usual circles, a

A second source2. Unreliability and Misvaluation 
other law enforcemeSeveral differences between civil and criminal cases justify different work creates a probltreatment of hearsay evidence. One major difference lies in the sources -- -of the statements that would become admissible under a liberal view of and the accused," appearedthe admissibility of hearsay. Criminal cases often turn upon the evi- of rule 803(b)(3), see note 2having been stricken in the

dence of accomplices and informers. The evidence of accomplices has sion reflected "the generalalways been considered suspect because of the motive to shift blame, constitutional evidentiary picurry favor, or retaliate against an unfaithful partner.t8t Moreover, upr/id ite 1974 UDS1 CODE aaccomplice statements that are not admissible under traditional hear- incriminating an accomplicesay exceptionst82 are often those given in response to police interroga- under the confrontation claumissible on confrontation cl181 See, e.g. Lee, 106 S Ct at 2056. 2062 (describing dangers of accepting accusations of & R CXPUTO, INTERROGAI
accomplices), State v. Spadafore, 159 W Va 236, 251, 220 S E 2d 655, 664 (1975) ("FrequentlN CPhUO, CRINI L INTERI
witnesses in criminal cases are implicated in the criminal activity at issue and the r e leNTuppprosecutorial authorities can induce fear, a sense of guilt, and panic, In such a way as to cause 184 For example, suppa
distortion of the facts "). Suspicion of accomplices has led to judicial instructions admonishing nf ormer leho ivas once par
the jury to use caution in evaluating their testimony and, in some Jurisdictions, to requirements riourn for lenhincoy. Examii.
that testimony of accomplices be corroborated. See 7 WIGNMORE (Chadbourn ed ), supra note 8. memory and other defects.

§ 2056 

impeachment of the witness'182 Some of the existing exceptions and exemptions are tailored so that they do not pros ide likely to lose some of its forc
a basis for receiving statements of accomplices given in response to police interrogation For s ll be more vivid, and demr
example, the rule exempting coconspirator's declarations requires that the statement be made in and even signs of dr
furtherance of and during the course of the conspiracy, in effect preventing the reception of reiew of an out-of-court sta
statements obtained by station house interrogation See FLD R EVID 801(d)(2) The rule per- 185 While it is difficultmitting substantive use of prior inconsistent statements sould, as originally proposed, have per- ot), a number of observers I
mitted the reception of statements obtained during interrogation when the witness testified Li aPnumbe o observersR1
inconsistently on the stand, see text at note I II supra. but the rule "vas amended im Congress so Li MPFR & 5 5nX TZnURG,that it now applies only to statements given under oath in a trial or other proceeding See Ft DC°lilg bd ofecidn oh.
R EvID 801(d)( 1 )(A) The statements may still be usable for impeachments but not if the prose- Cevery t %oi/ Proecooni on .'
cutor's sole purpose in calling the fsitness is to put the statement before the Jury See note 110 vPery lavssyer knosss vsho pra
supra The declaration against interest rule does not, hossever, contain any express prohibition of irit Peryur' air, oireri'tici Ihi
use of accomplice statements or use of statements obtained during interrogation A provision thirteco years of practice I hai
that Would have attempted to codify the doctrine of Bruton v United States, 391 U S 123h, te-where I rai
(1968), by pros iding that the exception did not cover *'a statement or confession offered against shaped his testimoiy ") Gr



'V [Vol 8651 October 1987] Hearsay Reform 95

alone provides one reason * tion, with the police interrogators playing on the subject's desire to
ti cases. shift blame.'5 3 Informers, by the nature of their work, lead lives of
er, a complete answer to pretension and duplicity and are often susceptible to pressures to in-
rule in criminal cases. If criminate others.
relaxing the hearsay rule, The unreliability of informers and accomplices would not be a rea-
t still be to seek broad re- son for excluding their hearsay statements if the jury could assess
would cooperate by inter- them accurately. Yet the problem of assessment is quite different from
t such reform to stand. that presented by the ordinary witness in a civil case. It is easy to
would render such an in- understand, for example, how the interest of a party in a civil case
edent under the clause is might influence the party. The assessment of reliability of an informer
issue of reform must be or accomplice requires an understanding of institutional practices with

line functional considera- which jurors have had little experience. Jurors must take into account
ive attitude toward hear- methods of police interrogation, the character of someone far outside

their usual circles, and the effect of offers of immunity or leniency.184
ziluation A second source of evidence in criminal cases is police officers and

other law enforcement personnel. Here the adversarial nature of their
inal cases justify different work creates a problem of reliability.'" However, even if one assumes
ference lies in the sources
3le under a liberal view of the accused in a criminal case, made by a codefendant or other person implicating both himselfoe turn upon hew ei ind the accused.- appeared in the advisory committee's 1971 Proposal and in the House versionoften turn upon the evi-,of rule 803(b)(3). see note 228 infra, but was eliminated from the final version of the rules afterdence of accomplices has hauing been stricken in the Senate. The conference committee reasoned that omitting this proi-
he motive to shift blame, sion reflected "the general approach in the Rules of Evidence to avoid attempting to codifyhe motive toshift blame constitutional esidentiary principles " H R CONE REP No. 1597, 93d Cong, 2d Sess. 12. re-'ul partner. i"l Moreover, printed tin 1Q74 U S CODE CONG & ADMIN NEwS 7051, 7106. anid itn 4 BAHi Ey & TRELL ES,le under traditional hear- supra note 14, Doc 16. at 12. Limits on use of statements against penal interest for purposes ofincrimninating an accomplice of the declarant have therefore been left to case law developmentoonse to police interroga- under the confrontation clause For a case in which a declaration against interest was held inad-

inissible on confrontation clause grounds, see Lee. 106 S Ct 2056 (1986)
angers of accepting accusations of 183. For interrogation manuals that describe shifting-the-blame techniques, see R ARTHUR
E 2d 655, 664 (1975) ("Frequently & R C %PUTO. INIERROGATION FOR INVESTIGATORS 44-45, 83-84 (1959). A At iRl, JR & RI activity at Issue . and the COPL TO. CRIStiN L INTERROGATION 121-22 (1980)
I paisic in such a way as to cause 184 For example, suppose a case in wvhich the principal witness for the government is anjudicial instructions admonishing informer who was once part of a drug ring, and who now is testifying for the prosecution inome jurisdictions, to requirements return for leniency Examination of the v itness may reveal bias caused by the offer of lenienc., a
'RE (Chadbourn ed ), supra note 8. prior record, a history of drug abuse, participation ,in the crimes charged, inexplicable lapses of

memor), and other defects. It is true that these points could be made, in a less vivid fashioni by
idored so that they do not provide Impeachment of the witness' out-of-court statement if he did not testify but the impeachment isorse to police interrogatnot For likely to lose sonie of its force. On the stand. the witness' lapses of memory and inconsistencies

ires that the statement be made In will be more vivid, and demeanor clues may include nervousness, dullness of affect, unrespon-effect presenting the reception of siseness. and esco signs of drug use Thejury may not be able to foresee all of these things im its
R EN, [X) sol(d)(2) The rule per- reiew of an out-of-court statement
. as originally proposed, have per- 185 While it is difficult to substantiate claims that police perjury is widespread (or that it iscation when the witness testified not), a number of observers have regarded it as a significant problem in criminal cases SeC Rrule was amended in Congress so Li %IP1 RT & S SlI iZRLRG. supra note 27, at 513 & i1 28 (--The policymaker cannot ignore 1ial or other proceedig See FL D row g body of evidence that perjury IS not an uncommon aspect of police work "). Younger,Impeachment, but not If the prose- ,onStlio/na1l Protectiom on Scarch and Seizure Dead?, 3 TRIAL 41. 41 (Aug-Sep 1967) ("[A]sent before the Jury See note w10 every lau er knovks who practices in the criminal courts. police perjury is commonplace "). Po-contamn any express prohibition of P1e Perjuy 4-n IWiiervie't with/ Martin Garbua, 8 CRIxt L But L 363, 364-65 (1972) ("[[Iin someTuring Iterrogation A pro% isionthirleen years of practice I have handled perhaps 150 drug cases I cannot recall a single casei v. Unted States, 391 U S 123 -not one - where I was not conviiced that to a greater or lesser degree the police witnesset or confession offered g hapd his testimony "), Grano, 4 Ddemma for Defense Coulinsel. 1971 U 11t1 L F 405, 409
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as a general matter that police officers are just as reliable as anyone macy that comes with telse, the danger that jurors would misvalue their statements would still is presented only withbe a serious concern. If the out-of-court reports and other statements be completely truthfulof police officers were to become freely admissible, jurors would often A third source of ebe faced with the naked choice of accepting them or rejecting them. A self. Of course, statemspolice report that claims personal knowledge and recounts detailed are freely admissible utfacts that incriminate a defendant cannot, in the absence of cross-ex- fession obtained by illcamination, be effectively impeached. The question of impeachment hearsay rule would be timplicates the jury's entire view of the reliability of law enforcement his own behalf. This vpersonnel, and its faith in the criminal justice system. Cross-examina- prive the jury of the oltion is necessary so that individual defects in perception and opportu- the defendant. The denity to observe can be explored, and can provide grounds for the jury criminal case, with the -to discount the testimony even if it is unwilling to believe that the the defendant has fledtestimony is consciously false. 

contrast to civil cases,Other dangers would be created by admission of in-court testi- posing party to submitmony by police officers about the statements of nonpolice declarants. say rule would allow IFirst, this testimony would substitute an experienced professional wit- other witnesses withoutness for one who might be more vulnerable to impeachment. Second, A fourth potential sthe dangers of undetected misreport or fabrication are greater than who are prepared to tewith other witnesses. As I have argued earlier, it is often difficult to crime charged. Lawmause cross-examination to expose problems of perception and opportu- is likely to be unreliablenity to observe when the witness is recounting a statement made in or the out-of-court declprivate. 186 The confident witness who testifies to certainty about the requiring corroborationaccuracy of his reporting of a statement forces the trier to decide, not cluded in the Federalwhether he might be mistaken, but whether he is fabricating - eitherabout the degree of certainty or about the statement itself. Cross-ex- 188 See FED R EvID 801,amination is probably less useful in exposing fabrication than in expos- 189. See, e.g FED R CRINIdefendant has voluntarily abseni
ing defects in memory and perception.'87 Police officers who could dant is removed for disruption dfreely testify about the statements of others would be tempted to fabri- Me if Im Gone. Trial by Absen,cate or exaggerate, with little fear of exposure. The mantle of legiti- 190- In criminal cases, the dtcution may not comment upon I

CRIMINAi PROCIi)URE 882-86 (
("[Tjhe threat of police perjury is much greater than most courts are %silling to acknowledge ' either party may call the oppone
A DERSHOWI rz, THE BEST DEFENSL xxi (1982), Oteri & Perratta, -Dropwy Evidence and the IN NCE, 5upra note 6, § 121; FEI)
Viability ofthe Exclusionary Rulc. I CONT DRUG PROii 35 (1971); S TFRKEIt WORKING 138 self-ncrimination, the jury may t
(1974); Wolchover, Police Perjury in London, 136 NEW L J 181-83 (1986) (surs'ev of barristers him may comment upon the refu
indicates that 75% agree wvith estimate that police perjury occurs in three out of ten trials in CAN SYSTEM Ot EVIDENCE IN Ti
London criminal courts) For judicial expressions of concern about the possibility of widespread 1961) [hereinafter WIGNIORE (M
police perjury, see Briscoe v LaHue, 460 U S 325, 365 (Marshall, J . dissenting), VeneN v (1976) Moreover, a number of
United States, 344 F 2d 542, 543 (D C. Cir ). cert. denied, 382 U S 852 (1965), People X Mc- 'Aith dismissal of the party's case
Murty, 64 Misc 2d 63, 64, 314 N Y S 2d 194, 196 (N Y City Crinm. Ct 1970) (Younger. J ) 194 (1968), and authorities cited

186 See text at notes 30-31 supra 
191 See text at notes 128-35 s187 See Finman. Implied Aosertions as Hearsav Some Crticisins of t/e Uniform Rules of RI PORtI, a 229 (1972) (citing dan

stringent rule governing receptio
Evidence, 14 STAN L Rtv 682. 690-91 & n 22 (1962) (citing 3 F BLSCH, LsW AND T\CTICS eatrings, supra note 50, at 252-
IN JLRN TRI S~s 527 (1960), C FRICK, Pt ANNING SNI) TRN ING C,\si s 367 (rev ed 1957), and taional rule n g 50, lat5
F W Wi-i % \N, THE ART Ot CROSS-Ex \MINSTiON 53 (3d ed 1924)), Morgan, supra note 41, at traditional rule excluding declare
186 

192 See FEi) R ENL i) 804(1
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ire just as reliable as anyone macy that comes with the office is a difficult one to penetrate if the juryie their statements would still is presented only with the polar alternatives of believing the officer toreports and other statements be completely truthful or a liar.
rmissible, jurors would often A third source of evidence in criminal cases is the defendant him-eg them or rejecting themt A self. Of course, statements by the defendant offered by the prosecution.ledge and recounts detailed are freely admissible under existing law, unless the statement is a con-t, in the absence of cross-ex- fession obtained by illegal methods.' 88 The effect of abolition of thehe question of impeachment hearsay rule would be to make a defendant's statements admissible on
Aice system. Cross-examina-. his own behalf. This would encourage defense tactics designed to de-s in perception and opportu- prive the jury of the opportunity to observe the cross-examination ofprovide grounds for the jury the defendant. The defendant is always available for testimony in apowilling to believe that the criminal case, with the rare exception of cases tried in absentia becausethe defendant has fled after the commencement of trial.'8 9 Yet, in

contrast to civil cases, the defendant cannot be compelled by the op-admission of in-court testi- posing party to submit to cross-examination.190 Abolition of the hear-:nts of nonpolice declarants. say rule would allow the defendant to tell his or her story through,xperienced professional wit- other witnesses without ever having to submit to cross-examination.
,le to impeachment. Second, A fourth potential source of evidence is associates of the defendantfabrication are greater than who are prepared to testify that another person has confessed to thearlier, it is often difficult to crime charged. Lawmakers have long recognized that this testimony, of perception and opportu- is likely to be unreliable because of fabrication by the in-court witnessunting a statement made in or the out-of-court declarant.19 ' Because of this concern, a provisionstifies to certainty about the requiring corroboration of confessions offered to exonerate was in-)rces the trier to decide, not cluded in the Federal Rules of Evidence.t92 The question whetherer he is fabricating - either
A statement itself. Cross-ex- 188. See FI R. EVID 801(d)(2); MCCORMICK ON EVIDENCE, supra note 6, § 144.ng fabrication than in expos- 189 See, eg.. FED R. CRIM. P 43 (trial cannot take place in defendant's absence, unless the7 Police officers who could defendant has voluntarily absented himself after the trial has commenced, or unless the defen-s would be tempted to fabri- dant is removed for disruption after having been warned) See generally Cohen, Can They KillS would be tempted to iabrl-.We iIf'm Gone Trial by Absentia in Capital Cases, 36 U. FLA L REV 273 (1984).)sure. The mantle of legiti- 190 In criminal cases, the defendant has the right not to take the stand at all. and the prose-cutioll ma' not comment upon the defendant's refusal to testify See W LAFAVE & J. ISRAFI,CRIMIN XI PROCEDURE 882-86 (1985), Griffin v California, 380 U S 609 (1965) In civil cases,courts are % illing to acknow% ledge ) either part) may call the opponent as a witness for cross-examination, see MCCORMICK ON Et-Perratta, "Dropsy" Evidence and the Di % I. supra note 6, § 121, FED. R EvID 61 1(c), and if the opponent claims a privilege against35 (1971); S TERKEI , WORKING 138 self-incrimination, thejury may draw inferences from his refusal to testify and the party callingJ 18 1-83 (1986) (survey of barristers him may comment upon the refusal See 8 J. WIGMORL, A TREATISE ON THE ANGLO-AMERI-ry occurs in three out of ten trials in C SN SS111 SI 0o EVtDENCL IN TRIALS AT COMMsON LAW § 2272, at 439 (McNaughton rev edcrn about the possibility of" idespread lq6i) [hereinafter WIGMORE (McNaughton ed )]; Baxter v Palmigiano, 425 U.S 308, 318-195 (Marshall. J , dissenting). Venev v (1976) Moreover, a number of jurisdictions permit sanctioning a party who refuses to testify382 U.S 852 (1965), People v Mc- %,ilh dismissal of the party's case. See Christenson v. Christenson, 281 Minn. 507, 162 N.W 2dCity Crim Ct 1970) (Younger. J) 194 (1968), and authorities cited therein

191 See text at notes 128-35 supra. Cf CRIMtNAI LAW RE-VISION COMMITTEE. Et EVENTHie Criticisms ofthie Uniforin Rules of RI PORI. ' 229 (1972) (citing danger of manufactured evidence by defendant as reason for moreting 3 F BUSCH, L sw A\NDI TCTICS stringent rule governing reception of hearsay in criminal cases) Cf House Special Subcomin.RN tNG CAsLs 367 (rev ed. 1957). and Hearings. supra note 50, at 252-53, 264-65 (testimony of Hon. Henry J. Friendly supportinged 1924)). Morgan, supra note 41, at traditional rule excluding declarations against penal interest).
192 See FL:D R. Evil). 804(b)(3), text at notes 130-35 supra.
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such evidence should be freely admitted is not an easy one,' 93 but it that could be illuminatmust at least be conceded that the circumstances give rise to greater case with identificationdangers of abuse than exist in civil cases. and in need of full exp]Another source of evidence in criminal cases is the victim of the it turned upon the disccrime. It is risky to generalize about the reliability of victim state- cretion to be exercisedments because they cover a broad range. They include the dispassion- statements.ate statement of the merchant identifying stolen merchandise, the Another feature of cvindictive accusation of the victim of a two-way fight, statements of nesses that I have beenidentification made under a variety of circumstances, and others. It relevant to criminal cascan be said, however, that abolition of the hearsay rule would let in a to litigation, or at leastvariety of victim statements that are likely to be unreliable in a way brought to bear on the
the statement is a pre-ct

193 Because of dangers of declarant unreliability and witness fabrication, it seems clear that the alleged plan, or a Isuch statements should be excluded when the declarant is available for testimony. The out-of- plice, police officer, or v;court statement may have been the product of intimidation by the defendant or other improperinfluence On the stand, subject to penalties of perjury and (in some cases) to enhanced possibil- gory often concern ratity of punishment for the crime with which defendant is charged, the witness may tell a quite appearance of a persondifferent story. Moreover. the danger that intimidation will influence the testimony is dimin-ished Violent pretrial intimidation serves a rational preventive purpose - it may cause the carry problems of trustMwitness to gie an exonerating statement Post-trial violence against a witness who has turned statements are taken byagainst the defendant cannot cure the harm done, and is more dangerous to the defendant, who is ea very natural suspect The witness may realize this and be more forthcoming at trial than in the essential In producingcircumstances in which the pre-trial statement was given spontaneous statementsEven if the declarant is unavailable, substantial arguments can be made for exclusion. First, Attempting to drawthere is the danger that the declarant is not really unavailable, but is merely being kept out of theway Secondly, in the case of an indisputably unavailable declarant, the opportunity for in-court venture. Civil cases fallfabrication is enhanced because there is no danger that the declarant will appear and withdraw litigation t Ithe statement Once again, the confident witness can confront the trier with the flat alternative of g o simple perseither accepting the testimony or labeling the witness a liar, cross-examination as to perception edge of relevant facts arand memory is likely to be ineffective See text at notes 30-31 supra. Moreover, the danger of note the absence, or at ILout-of-court fabrication is greater the declarant may know at the time that he confesses to thecrime with which the defendant is charged that he will not be around to take responsibility, and are informers, accomplihence may feel little compunction to tell the truth have relevant knowledgeMisgis ings about declarant and witness reliability would not be a sufficient basis for excluding affect their professionalexonerating statements were the jury able to evaluate them properly Certainly, however, thereare obstacles to evaluation, especially when the statement lacks the sort of corroboration now stand for cross-examinearequired by the Federal Rules of Evidence Thejury is typically faced with a statement which, if introduced by an availa'both the in-court witness and the declarant are beliesed. requires a not guilty verdict The de-claramn cannot be cross-examined or observed; there may' be a wealth of impeaching material that behalf of either party ifcannot be explored at all, and other material that cannot be explored sviidly The n-court wit- dness can be cross-examined. but the examination is hampered in important respects The stan- ence. Impeachment m.dard of proof is reasonable doubt. Lawmakers believe experience teaches that uncorroborated cases, diminishing the nstatements do not generally raise a reasonable doubt Thejury, however. does not deal with the confr w * iLgenerality of cases, but freshly with the one before it, under strict instructions to resolve doubts onted with evidenin favor of the defendant If the statement is admitted, it must form a conception of the circum- Moreover, achieving a sstances under which it was offered, including, for example, the dangers of coercion in settings important as oth Iwith which the jury is not familiar, including prisons in which inmates hold as much power as p any erofficials Moreover, thejury must come to a decision without a broad-ranging insestigation of all same evidence that theythe situational forces at work If the accumulated experience of lawmakers is that these state- life should promote, notments are virtually worthless, then the hearsay rule may be an appropriate way of passiig on thatexperience, at least in cases where the statement is uncorroborated
Nonetheless, it is difficult to avoid the appeal of Wigmore's argument that 'the truth is that 194 Sany rule w hich hampers an honest man in exonerating himself is a bad rule. even if it also ham- 194 See State v Chapple. 135pers a villain in falsely passing for an innocent 5 WICStoRI: ON Evimv\CIl, supra note 3. W IrNe-iss TusImona (1979).§ 1477, at 289
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is not an easy one,'9 3 but it that could be illuminated by cross-examination. This is certainly the
nstances give rise to greater case with identification statements, which are notoriously unreliable

and in need of full exploration.'94 Moreover, incomplete abolition, if
tal cases is the victim of the it turned upon the discretion of the trial judge, would allow that dis-
ie reliability of victim state- cretion to be exercised over a wide range of reliable and unreliable
They include the dispassion- statements.
ng stolen merchandise, the Another feature of criminal cases applies to all of the types of wit-
two-way fight, statements of nesses that I have been describing. Generally, out-of-court statements
ircumstances, and others. It relevant to criminal cases are made, in the broadest sense, with a view
e hearsay rule would let in a to litigation, or at least with knowledge that the legal process may be
ly to be unreliable in a way brought to bear on the matter being described. This is true whether

the statement is a pre-crime statement by someone with knowledge of
witness fabrication, it seems clear that the alleged plan, or a post-crime statement by an informer, accom-
is available for testimony The out-of- plice police officer, or victim Statements that fall outside of this cate-
on by the defendant or other improper ,
d (in some cases) to enhanced possibil- gory often concern rather unmemorable matters (for example, the
charged, the witness may tell a quite of a person who bought an airline ticket) and themselves

"ill influence the testimony is dimin-
eventive purpose - it may cause the carry problems of trustworthiness. Moreover, many of the declarants'
once against a witness who has turned statements are taken by police, often under interrogation - a process
iore dangerous to the defendant. who is
,e more forthcoming at trial than in the essential in producing investigative leads but not calculated to elicit
ients can be made for exclusion First, spontaneous statements that spring from a spirit of candor.
ible, but is merely being kept out of the Attempting to draw a general contrast with civil cases is a risky
declarant, the opportunity for in-court venture. Civil cases fall across a broad range, from complex antitrust
le declarant will appear and withdraw I
-ont the trier with the flat alternative of litigation to simple personal injury cases, and the persons with knowl-
ar: cross-examination as to perception edge of relevant facts are similarly diverse. Nevertheless, it is fair to
30-31 supra. Moreover, the danger of
.iw at the time that he confesses to the note the absence, or at least greatly diminished role, of declarants who
*t be around to take responsibility, and are informers, accomplices, or prisoners. Police officers sometimes
Id not be a sufficient basis for excluding have relevant knowledge, but the outcome of a case does not normally
in properly Certainly, however, there affect their professional status. The parties may call each other to the
it lacks the sort of corroboration now stand for cross-examination if self-serving out-of-court statements arelically faced wkith a statement Xwhich, If
requires a not guilty verdict The de- introduced by an available opponent. New trials may be granted on
e a wealth of impeaching material that behalf of either party if the jury is sufficiently misled by hearsay evi-
be explored vividly The in-court wit-
,ered in important respects The stan- dence. Impeachment material is likely to be less rich than in criminal
\perience teaches that uncorroborated cases, diminishing the need for observation of witnesses as they are
-jury, however. does not deal wsith the
ier strict instructions to resolve doubts confronted with evidence undermining character and credibility.
must form a conception of the circum- Moreover, achieving a settlement that satisfies the parties may be as
,le, the dangers of coercion in settings
'shich inmates hold as much power as Important as any other goal. Giving the parties freedom to offer the
)LIt a broad-ratging insestigation of all same evidence that they would use in resolving disputes in ordinary
ence of law makers Is that these state- life should promote, not detract from, achieving that goal.
roborated
iore's argument that "the truth is that
nself is a bad rule. even if it also ham- 194 See State s. Chapple, 135 Ariz. 281, 660 P 2d 1208 (1983) (exploring dangers ofeyewit-
,MORE ON EviNitNci-, supra note 3, nosd identification and allowing expert testimony on the subject) See generally E Lo} Tts. EN E-

wIrNi ss TEsri%1ONY (1979)
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3. The Element of Surprise fective. In criminal cas

In Parts I and II of this article, I described the five principal con- bcauer o f e ofintcerns of the hearsay rule. So far, I have mainly focused in this Part covery from the defen,upon first two concerns: the ~~~~~~incrimination and a fe,upon the first two concerns: the possible unreliability of an untested limited, reciprocity re(
declarant, and the possibility of undetected fabrication or misreport by limited. 204 Witnesses \
the in-court witness. I now turn to a third concern: the danger of ble to intimidation as aunfair surprise at trial. to counter hearsay de

The Federal Rules of Civil Procedure provide many techniques by other evidence. Prosec
which a litigant may seek to obtain information about hearsay testi- same reason that they
mony that may be offered by the opposing party. Depositions can be the uncertainty of a cry
used to explore the knowledge of witnesses, including knowledge ob- prise testimony, would
tained by hearsay.19 5 The opposing party may be questioned through know that certain evid
written interrogatories.'96 Pretrial lists of witnesses and of documents pens at trial.205 Forthat will be offered in evidence may be required by the court.'97 Prior marked tendency to i4
statements of witnesses may be obtained upon a showing of need,'98 now embodied in the
and in some jurisdictions without any showing.'9 9 In criminal pro- hearsay reform based
ceedings, the rules of discovery are much more restrictive.200 For ex- cases. Certainly a pro
ample, under the Federal Rules of Criminal Procedure, depositions are notice would result in
permitted only upon a showing of exceptional circumstances; their cluded. However, thei
purpose is to preserve testimony for use at trial, not to provide discov- hopes that a traditiot
ery.2 0 ' The defendant is not entitled to a transcript of grand jury testi- case207 or that the judy
mony as a matter of right,202 and prior statements of prosecution notice alone would not
witnesses may be obtained of right only after the direct testimony of as a civil litigant. Thethe witness.203

pretrial examination o
Of course, in a reform aimed at making hearsay freely admissible from depositions or di

in criminal cases, the problem of notice could be handled by making in a better position to
specific notice a precondition for the admission of hearsay, or at least a
precondition for admission of hearsay that did not fall under a tradi- 204. See W LAFAVE & J
tional exception. Yet the influences that now limit criminal discovery 205 Moreover, the desire
would affect this notice provision, either making the reform more lim- of a tweive-person jurs -i.
ited than what is desired, or making the notice provision partially inef- 206. Both residual except

a statement may not be ad
known to the adverse part!

1956 Sc FI) R. C iv P 26.3 3 0 adverse party with a fair op196 FEt). R. Civ P 33 ment and the particulars of
197 Rule 16 of the Federal Rules of Civil Procedure gives trial judges authority to require FED R EviD. 803(24), 804(b)lists of witnesses and documents to be offered at trial, though they are not required to exercise the rules. See United Statesthis authority FrD R Civ P 16; 6 C WRIGHT & A MILi FR, supra note 86, § 1525, at 589 & Heyward, 729 F 2d 297. 299 nSupp (1987), at 316 (9th Cir 1981), United States
198 Sec FED R Civ. P 26(b)(3) U S 914 (1977); United Statt
199 Sec. eg, MtN\. R Ctv P. 26.02(3) Bailey, 581 F 2d 341, 348 (3d1978) (notice requirement rinic200 See generally W LAFAVL & J ISR.XrL. supra note 190, at 725-64. Cir 1980) (same, in alternatei201 See FED R CRIM P 15(a) 207 This argument assun

202 SeC Fe D R CRIM P 16(a)(3) ment to a notice system For
203 See FLtD R CRiM P 16(a)(2); Jencks Act, 18 U.S C § 3500 (1982) not retain traditional exceptie
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irprise fective. In criminal cases, discovery from the prosecution is restricted
bed the five principal con- because of fear of intimidation and fabrication by the defendant. Dis-
iainly focused in this Part covery from the defense is restricted because of concerns about self-
inreliability of an untested incrimination and a feeling that if discovery from prosecution files is
fabrication or misreport by limited, reciprocity requires that discovery from defense files also be
-d concern: the danger of limited.2 t 4 Witnesses who report hearsay declarations are as vulnera-

ble to intimidation as any other, and defendants can fabricate evidence
-ovide many techniques by to counter hearsay declarations as easily as they can fabricate any
tation about hearsay testi- other evidence. Prosecutors would be reluctant to give notice for the
party. Depositions can be same reason that they are now reluctant to give discovery. Moreover,
, including knowledge ob- the uncertainty of a criminal trial, with its turncoat witnesses and sur-
tay be questioned through prise testimony, would discourage pretrial notice; parties often do not
itnesses and of documents know that certain evidence is needed before seeing what actually hap-
red by the court.'9 7 Prior pens at trial.2 0 5 For this reason, the federal courts have shown a
)on a showing of need, 198 marked tendency to ignore the requirement of pretrial notice that is
,ing.1 9 9 In criminal pro- now embodied in the residual exceptions.2 0 6 I am not saying that
ore restrictive. 20 For ex- hearsay reform based upon notice would be totally futile in criminal
Procedure, depositions are cases. Certainly a provision making evidence freely admissible upon
onal circumstances; their notice would result in the admission of some evidence that is now ex-
ial, not to provide discov- cluded. However, there would still be temptations to forego notice in
nscript of grand jury testi- hopes that a traditional exception could be stretched to cover the
tatements of prosecution case20 7 or that the judge would ignore the notice requirement. Finally,

Or the direct testimony of notice alone would not put the criminal defendant in the same position
as a civil litigant. The civil discovery rules provide an opportunity for
pretrial examination of available declarants. Armed with information

hearsay freely admissible from depositions or discovery of witness statements, the civil litigant is
!Id be handled by making in a better position to decide whether to combat the opponent's hear-.)n of hearsay, or at least a
lid not fall under a tradi- 204. See W LAFAVE & J ISRALL, supra note 190. at 725-28
.V limit criminal discovery 205 Moreover, the desire for a speedy determination -and, in many jurisdictions, the useking the reform more lim- Or a twelve-person jury - makes it more difficult to give contmtiances during trial than is the
,e provision partially inef- ease in civil actions

206. Both residual exceptions provide that
a statement may not be admitted under this exception unless the proponent of It makes
known to the adverse party sufficiently in advance of the trial or hearing to provide theadverse party with a fair opportunity to prepare to meet it. his intention to offer the state-ment and the particulars of it. including the name and address of the declarantes trial judges authority to require Ft ) R Evtit 803(24), 804(b)(5) Several circuits hase declined to follows the literail language ofa they are not required to exercise the rules Sec United States v Parker. 749 F 2d 628, 633 ( 1th Cir 1984), United StitesI R, supra note 86. § 1525. at 589 & 1ie>sard. 729 F 2d 297. 299 n.l (4th Cir 1984) (dictum). Pia v Xerox Corp . 654 F 2d 591. 595

(9th COr 1981), United States v Carlson. 547 F 2d 1346, 1355 (8th Cir 1976), cer:. dClied. 431U S 914 (1977); United States v Lesle. 542 F 2d 285. 291 (5th Cir 1976). United States vBalky. 581 F 2d 341. 348 (3d Cir 1978) But see United States v Ruffin. 575 F 2d 346 (2d Cir
190, at 725-64. 1978) (notice requirement interpreted strictly), United States v Atkins. 618 F 2d 366. 372 (5th1Cr 1980) (same, in alternative holding)

207 This argument assumes that the traditional exceptions would be retained as a supple-ment to a notice system For a discussion of the impracticality of a pure notice system that didC. § 3500 (1982). not retain traditional exceptions, see Part ill B 2 a.(3) infra.
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say evidence by calling the declarant for cross-examination. Without meanor cannot be kno
such information, calling the declarant is a risky proposition, and trial event. It is charged wi
lawyers are notoriously reluctant to step onto untested ground. To before it, not the credi
call a witness for cross-examination and then fail to accomplish any- classes of absent witnic
thing can be a dramatic setback - whatever the judge may have told hearsay, the trier can
the jury about the adverse nature of the examination.208 that cannot be claimer

The comparisons that I have made between civil and criminal be given to the body I
cases describe some particular problems that are created by unreliable one. The experience
declarants, unreliable witnesses, and unfair surprise. A full evaluation duplicated afterwards.
of the effect of hearsay exclusion in criminal cases requires a broader The requirement C
perspective, one that considers these particular problems in the con- government's data gat
text of the role of the hearsay rule in controlling the exercise of gov- not for trial. Statem.
ernmental power, and that considers as well the systemic effect of the abuse it. There is less
exclusion upon the criminal justice system. those statements will X

treated witness may, o
4. Hearsay and Government Power reason to induce witni

The hearsay rule contributes to achieving two important goals in by statement-takers. I
the criminal justice system: individualization of the determination of later live testimony,
guilt, and independence of the decisionmaker. The goal of individuali- defeating.
zation is achieved when the trier's decision is not a vote of confidence Of course, even if
for or against the government, but a unique determination about the frontation clause reint
guilt of the particular defendant. Independence is achieved when the right to subpoena wit'
fact finder is protected from external pressure, free of prejudgment, to obtain live testimoiand capable of rendering a final decision that will be respected. fect. It discourages th

The hearsay rule, by requiring the production of live testimony, way. Also, the state
serves both of these goals. At the most basic level, a rule preferring who can often be elusi
live testimony helps keep a trial from becoming a show trial, in which a significant practical
hesitant or inarticulate witnesses are kept offstage, and things move more, the defendant I
smoothly to a preordained conclusion of guilt. Yet even putting aside ness for cross-exami
the dangers of show trials, the hearsay rule contributes to individuali- damaging, especially
zation and independence. Prejudgment is more difficult, and outside compulsion in obtaini
pressure is reduced, because no one has the full facts before trial; the tile witness.
results of confrontation, cross-examination, and observation of de- Finally, the hears_________________________________________ allocate the risk of mi

208 Cf United States v Inadi, 475 U S 387, 409-10 (1986) (Marshall, J., dissenting) In the rules could result in a'course of arguing that the confrontation clause required exclusion of the coconspirator's state- found despite the pre<ments if the declarant was available. Justice Marshall stated
Even when a defendant is In as good a position as the prosecution to subpoena asailable able doubt instructiondeclarants. a rule requiring him to call those declarants as his own witnesses may den) the ted, but the admissicdefendant certain tactical adsantages [l]f the defendant chooses to call the declarant asdefense witness, defendant risks bolstering in the Jury \ eyes the very conspiracy allega- rases the danger thations he wishes to rebut That the witness is viewed as hostile by the defendant, and has where an objective olpossibly been certified as such by the triil judge, does not necessarily mean that his relation-ship to the defendant will be so perceised by the jury, unless defense counsel chooses todramatize the antagonism with hyperbole that might lose him the sympathy of the jury 209 To use a quantitati%,475 U S at 409-tO of persuasion the esidence oi
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cross-examination. Without meanor cannot be known beforehand. The jury is witnessing a unique
a risky proposition, and trial event. It is charged with determining the credibility of the individuals

onto untested ground. To before it, not the credibility in general of government agents or other
then fail to accomplish any- classes of absent witnesses. When live testimony is offered in lieu of
aver the judge may have told hearsa'., the trier can resolve conflicts of evidence with a legitimacy
examination.2 08 that cannot be claimed by outsiders. The idea that deference should
between civil and criminal be given to the body that saw and heard the witnesses is a powerful

hat are created by unreliable one. The experience of the jury cannot be described beforehand or
ir surprise. A full evaluation duplicated afterwards.
nal cases requires a broader The requirement of live testimony also has an influence upon the
icular problems in the con- government's data gathering. Dossiers are prepared for investigation,
trolling the exercise of gov- not for trial. Statement-takers have less power, and less reason to
ell the systemic effect of the abuse it. There is less incentive to obtain statements by coercion when
fl. those statements will not be admissible, and when the coerced or mal-
nent Power treated witness may, on the stand, reveal what was done. There is lessreason to induce witnesses to sign statements that have been distorted
'ing two important goals in by statement-takers. If a witness' statement does not conform to his
tion of the determination of later live testimony, the statement-taker's distortion may be self-
ker. The goal of individuali- defeating.
1 is not a vote of confidence Of course, even if the hearsay rule were abolished (and the con-
ue determination about the frontation clause reinterpreted to permit its abolition), the defendant's
dence is achieved when the right to subpoena witnesses would give the defendant an opportunity
ssure, free of prejudgment, to obtain live testimony. Yet the hearsay rule has an independent ef-
Fhat will be respected. fect. It discourages the prosecution from keeping witnesses out of the
oduction of live testimony, way. Also, the state is much more able to track down witnesses -
iasic level, a rule preferring who can often be elusive in criminal cases - so the hearsay rule shifts
ming a show trial, in which a significant practical burden to the party best able to bear it. Further-

t offstage, and things move more, the defendant has good reason to hesitate before calling a wit-
uilt. Yet even putting aside ness for cross-examination when the witness' testimony may be

contributes to individu damaging, especially since the defendant does not have the aid of state
more difficult, and outside compulsion in obtaining a pretrial statement from a reluctant or hos-

le full facts before trial; the tile witness.
in, and observation of de- Finally, the hearsay rule reinforces standard of proof rules that

allocate the risk of mistake in criminal cases. Liberalization of hearsay
986) (Marshall, J , dissenting) In the rules could result in an increased number of decisions in which guilt isxclusion of the coconspirator's state- found despite the presence of a reasonable doubt. To be sure, reason-
prosecution to subpoena available able doubt instructions will be given whether or not hearsay is admit-

as his own witnesses may deny the ted, but the admission of evidence that cannot easily be evaluatedJant chooses to call the declarant as
s eyes the very conspiracy allega. raises the danger that a mistaken or prejudiced trier will find guilt
necessarily mean that his ralti ho- where an objective observer would find a reasonable doubt.2"" Protec-
unless defense counsel chooses to
ec him the sympathy of the Jury. 209 To use a quantitative example. suppose that the proponent of hearsay bears the burden

of rcrsuasion. the eidence on a crucial element is hearsay, and that an objective educated guess
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tion of the values underlying the reasonable doubt standard may re- merely be a recogniquire not only that the reasonable doubt instruction be given, but that tempt to make themcourts be chary of admitting evidence that could lead to erroneous or The second ansAlawless determinations of guilt beyond a reasonable doubt. joint civil and crimiFrom both a short- and long-term perspective, the risks of declar- form hearsay code iant unreliability, witness unreliability, surprise, and discretion are the achievement of aigreater in criminal cases than in civil cases. Furthermore, the danger criminal sides of litigof harmful systemic effects is greater. These considerations justify a different, but there adifferent attitude toward hearsay in civil and criminal cases. Moreover, the additi
of hearsay rules paleB. Evaluation of Reform Possibilities competent criminal L1
in sentencing practic
tion, and in rules atIn the foregoing pages, I have attempted to show that the concerns event, codification mthat justify excluding hearsay apply much more strongly in criminal harder, to achieve cothan in civil cases. This section discusses reforms which would imple- Another objectionment the view that hearsay should be more freely admitted in civil rest upon the belief Ilcases than in criminal cases. 
prehensive code. UnOne preliminary question must be addressed: Whether it is wise, hearsay rules shouldeven if one recognizes that there are significant differences between apply to both crimin,civil and criminal cases, to attempt to codify different rules for the two the confrontation claisubject matter areas. Such a codification might be objected to on the criminal defendants.grounds that it would sacrifice uniformity, thereby making it more dif- First, common-law d(ficult for judges and lawyers to perform effectively in both types of that was fragmentalcases. 
Supreme Court's spcThe first answer to this objection is that we already have different have not led to any brules in criminal and civil cases. To some extent the differences are plied instantaneouslyspecifically recognized in the Federal Rules of Evidence,2t0 and in con- as possible. While pefrontation clause case law that supplements the hearsay rule.2 '' To code offers better chatsome extent they are embodied in the attitude of appellate judges in code can completelyaccording less discretion to trial judges who admit or exclude hearsay tional litigation - thein criminal cases.2t2 Codification of different rules would, in part, ted under a code vioi
substantially greater gwould place its probative value at 50 Translating standards of proof into rough numerical legislative judgmentsterms, suppose that the evidence must be given a value of 51 to meet the civil standard, and a A code that makes anvalue of 95 to meet the criminal standard If the trier of fact prejudicially overvalues the hearsaygby assigning a value of 95, then It will find for the proponent in either a civil or criminal case In go beyond the minimthe civil case it will have reached a result that is not far wrong, and that may well be right, given will provide better gui

the uncertainties of even an objective guess In a criminal case, it has reached an unjust result, if ues and expressly leaNwe accept as valid the underlying premises of the reasonable doubt standard The standard ofproof in criminal cases gises the trier a larger range over which to overvalue, and hence a greater -chance of reaching a patently unjust result 
213 Cf Lewis, supra note210 See' text at notes 145-51 Yupra. 
214 See authorities cited211 See text at notes 154-80 5upra. 
215. In their present forn212 See note 151 supra and accompanying text 

Many of the confrontation pr'
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tble doubt standard may re- merely be a recognition of differences that already exist, and an at-
nstruction be given, but that tempt to make them more clear and explicit.
t could lead to erroneous or The second answer is that the benefit of attempting to encourage
reasonable doubt. joint civil and criminal practices by maintaining a superficially uni-
spective, the risks of declar- form hearsay code is dubious. Substantial obstacles already exist to
.urprise, and discretion are the achievement of a high level of competence on both the civil and
es. Furthermore, the danger criminal sides of litigation. Not only is the substantive law completely
hese considerations justify a different, but there are two different sets of codified procedural rules.
and criminal cases. Moreover, the additional knowledge needed to accommodate two sets

of hearsay rules pales beside the many and changing details that the
Possibilities competent criminal lawyer must keep up with, such as local variations

n in sentencing practices, in administrative rules of parole and proba-
tion, and in rules and practices governing plea bargaining. In any

Id to show that the concerns event, codification might clarify differences and make it easier, not
h more strongly in criminal harder, to achieve competence in both fields.
reforms which would imple- Another objection to codification of different sets of rules might
ore freely admitted in civil rest upon the belief that case law development is preferable to a com-

prehensive code. Under this view, one might urge that the codified
dressed: Whether it is wise, hearsay rules should be simple and permissive, and that they should
nificant differences between apply to both criminal and civil cases. Constitutional doctrine under
fy different rules for the two the confrontation clause would then provide additional protections to
might be objected to on the criminal defendants. The problem with this approach is twofold.
thereby making it more dif- First, common-law development of evidence rules left a corpus of law
effectively in both types of that was fragmentary, confusing, and increasingly ossified. The

Supreme Court's sporadic forays into confrontation clause doctrine
at we already have different have not led to any better result. Rules of evidence that must be ap-
le extent the differences are plied instantaneously in the courtroom need to be as clear and specific
s of Evidence,2 '0 and in con- as possible. While perfect clarity cannot be achieved by any means, a
nts the hearsay rule. 21' To code offers better chances than case law development.213 Although no
itude of appellate judges in code can completely free the law from the uncertainty of constitu-

ho admit or exclude hearsay tional litigation - the courts must still decide whether hearsay admit-
'erent rules would, in part, ted under a code violates the confrontation clause - it can provide

substantially greater guidance. Courts are likely to defer to considered
dards of proof into rough numerical legislative judgments that take confrontation values into account.2t 4

*f 51 to meet the civil standard, and a A code that makes an attempt to do so - especially one that seeks toCti prejudicially overvalues the hearsay
:nt in either a civil or criminal case In go beyond the minimum protection provided by the Constitution -
rong, and that may well be rtght, given will provide better guidance than one that turns its back on these val-
able doubt standardn Tuhnjust result if ues and expressly leaves them to the courts for protection. 2t5 More-
hich to overvalue. and hence a greater

213 Cf Lewis, supra note 99
214 See authorities cited in note 180 supra.
215 In their present form, the Federal Rules of Evidence provide substantial guidance.

Many of the confrontation problems considered by the Supreme Court have arisen in review of
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over, a code that liberalized the hearsay rule for both criminal and ter inform counsel ho\civil cases, leaving the protection of criminal defendants to constitu- hearsay rules in a fashtional doctrine, would simply not provide enough protection for crimi- raised by admission Cnal defendants. The reasons for excluding hearsay are strong enough elicit decisions givingin criminal cases to justify legislative recognition. They should not be sumptive constitutiontignored in favor of an approach that left the protection of confronta- Civil Procedure,2 c8 ttion values to whatever the current Supreme Court majority believes is now attends the receFthe minimum requirement of the confrontation clause. One topic that coFinally, the quest for superficial uniformity in the codified version rules is whether and %of the hearsay rules has impeded needed reforms on the civil side. For requisite for admissioexample, a rule permitting unlimited substantive use of prior inconsis- Evidence currently retent statements is innocuous in civil cases, and eliminates the need for tion of admission onl3confusing limiting instructions.2i6 Yet because of perceptions about five exceptions listed iwhat the rule might lead to in criminal cases, Congress limited it sig- 803 and the provisioinificantly in a fashion that affects both civil and criminal cases.217 Re- no express requiremenform in civil cases deserves to be considered on its merits, without that prosecutors coulbeing weighed down with baggage carried over from criminal cases. even if the declarant v'

preting the confront.2. Reform in Criminal Cases whether a constitutic
Radical reform should not be attempted in criminal cases. The ex- the requirements of tiisting hearsay rules provide needed protection for defendants in crimi- Clearly, some hearsaonal cases, and their existence cuts down on the volume of uncertain the declarant is availallitigation under the confrontation clause. However, certain interstitial testimony from each pchanges might clarify the law, provide additional protection, and bet- the creation of a busin

state court cases in which hearsay "as received that would not be admissible under the Federal ness prior convictionRules, absent an expansive interpretation of the residual exceptions See Pointer v Texas, 380U S 400 (1965) (confrontation clause violated where state courts admitted former testimony that 218 Sec Hanna v Plumetwould not have been admissible under federal rule 804(b)(1). the former testimony exception to 219 Courts already give stthe hearsay rule): Barber V Page, 390 U.S 719 (1968) (same): California v Green, 399 U S 149 of Evidence See note 180 stu(1970) (no confrontation clause violation with respect to state court's admission of statement where broad rules covering bot
from preliminiary hearing admissable under current federal rule 801(d)(1)(A) as substantive esi- that courts will apply confrontdence, remand for further fact-finding regarding reception of statement given to police which ple, had Lee, 106 S. Ct 2056.would not be admissable under rule 801(d)(1)(A)), Dutton X Evans, 400 U S 74 (1970) (no been faced with the question 25
violation where state court admitted coconspirator's statement that ssould not have been admissi- a ed by the questionatble under federal rule 801(d)(2)(E) because it was made after termination of conspiracy) (4-1-4 ated by tule 804(b)(3) violatedecision) Cf KirbN v United States. 174 U S. 47 (1899) (confrontation clause violated where been that the confrontation cea
trial judge admitted judgment of cons ction of third person as evidence that goods were stolen, inm n fy ufederal prosecution for receistog stolen goods current federal rule 803(22) would not permit re- 228 Ivefr4ception of the evidence) But cf Lee v. Illinois, 106 S Ct 2056 (1986) (state court's reception of 220 In Ohio v Roberts, 4-
accomplice's confession incriminating both defendant and accomplice violates confrontation [tin the usual ease s the prom
clause). The confession in Lee might meet the requirements stated in the federal declarations the deelarant whose statementi
against interest exception, FLD R. Evit. 804(b)(3) Congress decided not to attempt to limit cated, however, that producnte o
rule 804(b)(3) to meet the requirements of confrontation clause case law See note 228 infra Cf 387 was themote '4
LU'ited States v Inadi. 475 U S 387 (1986) (no confrontation clause violation where reception of 387 (1986), the Court held th
coconspirator's statement met the requirements of federal rule 801(d)(2)(E), confrontation clause federal rule 801(d)2)(E) as stat
does not impose additional requirement that prosecution show that declarnit is unavailable) ever, remais unsettled216 Sce text at notes 106-08 supra. 

221 Se' Dution v Evans.217 See text at notes II -l16 supra. 
note 8, at 698-99



Review [Vol 8651 October 1987] Hearsay Reform 107

rsay rule for both criminal and ter inform counsel how to prepare their cases. By crafting the existing
criminal defendants to constitu- hearsay rules in a fashion designed specifically to address the problems
vide enough protection for crimi- raised by admission of evidence in criminal cases, rulemakers might
iding hearsay are strong enough elicit decisions giving the Federal Rules of Evidence the degree of pre-
recognition. They should not be sumptive constitutional validity now accorded to the Federal Rules of
left the protection of confronta- Civil Procedure, 2 1g thereby removing much of the uncertainty that
preme Court majority believes is now attends the reception of hearsay evidence in criminal cases.2 19

frontation clause. One topic that could be addressed in codifying criminal hearsay
niformity in the codified version rules is whether and when the unavailability of the declarant is a pre-
ed reforms on the civil side. For requisite for admission of a hearsay statement. The Federal Rules of
substantive use of prior inconsis- Evidence currently require a showing of unavailability as a precondi-
ases, and eliminates the need for tion of admission only when the proponent seeks to invoke one of the
et because of perceptions about five exceptions listed in rule 804. The twenty-four exceptions in rule
al cases, Congress limited it sig- 803 and the provision admitting co-conspirators' statements contain
X civil and criminal cases.2 1 7 Re- no express requirement of unavailability. Superficially, it would seem
insidered on its merits, without that prosecutors could freely offer evidence under those exceptions
rried over from criminal cases. even if the declarant were available for live testimony. Yet cases inter-

preting the confrontation clause have created uncertainty about
iminal Cases whether a constitutional requirement of unavailability supplements

mpted in criminal cases. The ex- the requirements of the Federal Rules. 2 2 0

otection for defendants in crimi- The code should not establish a general unavailability requirement.
wn on the volume of uncertain Clearly, some hearsay should be admissible in criminal cases even if
ise. However, certain interstitial the declarant is available to testify. It would not make sense to require
e additional protection, and bet- testimony from each person who forms a link in the chain that leads to

the creation of a business record, 2 2 1 or to exclude the record of a wit-
t would not be admissible under the Federal ness' prior conviction on grounds that the trier in the prior case was
hidual exceptions. See Pointer v Texas, 380
e state courts admitted former testimony that 218 See Hanna v Plumer, 380 U.S 460, 471-74 (1965)
804(b)(1), the former testimony exception to
IS) (same); California v Green, 399 U S 149 219. Courts already give substantial deference to exceptions established in the Federal Rules,ect to state court's admission of statement of Evidence See note 180 supra. Exceptions to this pattern of deference may arise. however.
federal rule 801(d)(1)(A) as substantive esi- where broad rules covering both civil and criminal cases have been adopted, with the expectation* ception of statement given to police which that courts v-ill apply confrontation clause analysis to narrow them in criminal cases For exam-Dutton v Evans. 400 U S 74 (1970) (no pie. had Lee. 106 S Ct 2056, involved review of a federal criminal trial, the Court would havestatement that would not hase been admissi- been faced with the question whether the reception of evidence falling within the exception crc-made after termination of conspiracy) (4-1-4 ated by -ule 804(b)(3) violates the confrontation clause. Presumably, the answer would have(1899) (confrontation clause violated where been that the confrontation clause had been violated. Congress courted this conflict by decidingperson as evidence that goods were stolen, in ''codify constitutional esidentiary principles" in its final version of rule 804(b)(3) See note

nt federal rule 803(22) would not permit re- 228 Infra.
S Ct. 2056 (1986) (state court's reception of 220 In Ohio v Roberts, 448 U.S 56. 65 (1980) (dictum), the Supreme Court indicated thatlant and accomplice violates confrontation laon the usual case . the prosecution must either produce. or demonstrate the unavailabilits of.Juirements stated in the federal declarations the declarant whose statement it wishes to use against the defendant " The Roberts Court mdi-) Congress decided not to attempt to limit cated. however, that production of the declarant would not be required where the utility of cross-ition clause case law See note 228 inifra Cf examination was '"remote " 448 U S at 65 n 7 Subsequently, in United States v Inadi. 475 U Srontation clause siolation where reception of 3#7 (1986), the Court held that this requirement does not apply to statements offered underderal rule 801(d)(2)(E); confrontation clause federal rule 801(d)(2)(E) as statements of a coconspirator. Its application in other contexts, how-2ution show that deciarant is unavailable) ever, remains unsettled.

221 See Dutton v Evans, 400 U S 74, 96 (1970) (Harlan, J. concurring), Kirkpatrick, supranote B. at 698-99.
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available to testify under cross-examination about the basis for the ver- witness intimidationdict.222 Yet the greater need for protection against hearsay in criminal ceiving depositions tarcases justifies a higher unavailability requirement than that observed stitute for cross-examin civil cases. Out-of-court statements directly accusing the defendantof a crime should not, for example, be admissible if the declarant isavailable to testify - though the present hearsay rules, taken apart In civil cases, prfrom the confrontation clause, leave this possibility open.223 Existing fabrication are probabscholarship, though directed at courts interpreting the confrontation the different sourcesclause, could profitably be used by codifiers in attempting to make the these problems exist, tunavailability requirement more clear. Possibilities for clarity include ate the testimony disgeneral provisions requiring a showing of unavailability when the danger of overvaluaticprior statement is accusatory 224 or when one might reasonably expect nated, can be reducedthat cross-examination would serve a purpose.225 Alternatively, one sion.230 Moreover, amight seek greater specificity by examining the exceptions individu- would not undermine,ally, and determining whether an unavailability requirement ought to odard in criminal caseebe imposed upon hearsay admitted under particular exceptions.226 shield against misuseThe special problems raised by accomplices' and informers' state- prise are less serious i.ments could also be dealt with specifically if criminal hearsay rules extensive discovery, atwere codified separately. Specific exclusionary rules could address the of notice of intent to i;problem of statements made while in custody or under interrogation. in criminal cases. FinaThese statements are generally excluded under existing law,227 but the tion can be avoided beresidual exceptions and the exception for declarations against penal general mandate to scIinterest leave open some possibilities for admission.228 
The balance of tyThe hearsay rules could also attempt to address the problem of broader reform might

222 See Kirkpatrick, supra note 8, at 692-93
223 See United States v Barnes, 586 F.2d 1052, 1055-56 (5th Cir. 1978) (accusatory prior a. Refciincosistent statement of accomplice may be admissable under residual exception as substantiveeNldence against accused) (dictum). Among the exceptions that could be construed to admit i. Pure abolition. 1accusators statements despite the declarant's availability are rules 803(1) (present sense impres- say rule in civil cases h

s100). 803(2) (excited utterance) 803(6) (business records), and 803(8) (public records)224 Cf Graham. The Confrontation Clause, the Hearsay Rule. and the Forgetful Witness. 56 judicial discretion andT. \\s L Rt A 151 (1978) 
of relevant evidence. I225 Cf Westen. supru note 8. at 1195 
best evidence would b(226 See Kirkpatrick. supra note 8 Kirkpatrick adsocates different treatment of different Opposing party could aexceptions. and sometimes different treatment of types of statements admissible under the sameexception See id at 697-701 (discussing business records exception) Proponent's failure to r227 See note 182 supra 

Opponent's own capacit228 The sersion of the Proposed Rules of Evidence transmitted by the Judicial Conference tion. The danger that
of the United States to the Supreme Court in 1971 contained a provision that would have ex-
cluded a statement or confession offered against the accused in a criminal case, made by a gated by the trial judgcodefendant or other person implicating both himself and the accused Fed R Evid 804(b)(4) However, complete(advisory comm reused draft 1971) reprinted in 2 BAIL ti & TRtAL rs. supra note 14. Doc. 6The Supreme Court omitted this pros ision from the sersion of the Rules transmitted to Coil- --- -
gress See Ft-D R Esxi) 804(b)(4) (Supreme Court Proposed Draft 1973) reprinted itt 2 BAtI Fy D A-defendant, thereby reflecting
& TRi t 1 supra note 14. Doc 7 The advisory committee's lmitation was reinstated in the ing to codify constitutional evid,
House. but deleted in the Senate. see H R CONF-. Rit' No 1597. supra note 182. at 12, and was 229 For a proposal of this
not enacted as part of the Federal Rules of Evidence See Ft t) R Eviis 804(b)(3) The Confer- 230. See text at note 255 in"
ence Report stated that '[t]he Conferees agree to delete the prosision regarding statements by a
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ation about the basis for the ver- witness intimidation in criminal cases. Possible reforms include re-'tion against hearsay in criminal ceiving depositions taken under conditions supplying an adequate sub-requirement than that observed stitute for cross-examination.229
directly accusing the defendant

se admissible if the declarant is 3. Reform in Civil Casessent hearsay rules, taken apartis possibility open. 2 23 Existing In civil cases, problems of declarant unreliability and witnessinterpreting the confrontation fabrication are probably less serious than in criminal cases because ofifiers in attempting to make the the different sources from which evidence is derived. Even wherePossibilities for clarity include these problems exist, the jury is probably in a better position to evalu-rig of unavailability when the ate the testimony dispassionately and accurately. In any event, then one might reasonably expect danger of overvaluation of hearsay, while it can never be wholly elimi-purpose.2 2 5 Alternatively, one nated, can be reduced by use of procedural devices other than exclu-ining the exceptions individu- sion. 2"I Moreover, a relaxed attitude toward reception of hearsayailability requirement ought to would not undermine the policies served by the reasonable doubt stan-ler particular exceptions.226 dard in criminal cases, nor is the hearsay rule needed to serve as a)mplices' and informers' state- shield against misuse of governmental power. Problems of unfair sur-:ally if criminal hearsay rules prise are less serious in civil cases because of the availability of more,ionary rules could address the extensive discovery, and can be further reduced because requirementsustody or under interrogation. of notice of intent to introduce hearsay are more feasible in civil thanI under existing law,227 butthe in criminal cases. Finally, problems raised by abuse of judicial discre-for declarations against penal tion can be avoided by adopting a reform that avoids giving judges ar admission.228ageneral 
mandate to screen hearsay for reliability.pt to address the problem of The balance of this article considers specific means by whichbroader reform might be accomplished in civil cases.

055-56 (5th Cir. 1978) (accusatory prior a. Reforms that eliminate class exceptionse under residual exception as substantive
pions that could be construed to admit . Pure abolition. The prospect of completely abolishing the hear-
ty are rules 803(l1) (present sense impres. 

opltlrds), and 803(8) (public records) say rule in civil cases has some attractive features. It would minimizersay Rule. uod the Forgetful Witness, 56 judicial discretion and give the fact finder access to a greater quantityof relevant evidence. The danger that proponents would favor second-Ldvocates different treatment of different best evidence would be mitigated to some extent by the fact that the
of statements admissible under the same opposing party could ask the trier to draw adverse inferences from theAs exception) 

proponent's failure to produce the witness, and, in some cases, by the-. transmitted by the Judicial Conference opponent's own capacity to call the missing witness for cross-examina-itaixned a prollsion that would have ex-tion. The danger that juries would overvalue hearsay would be miti-
accused in a criminal case, made by a gated by the trial judge's ability to grant a new trial.II & TRIAt I S. SUpra note 14. Doc 6{15,& Trt'rs. -upa nte .. Dn 6However, complete abolition, without any new procedural safe-rsion of the Rules transmitted to Con-posed Draft 1973) reprinted in 2 BAit F, C-defendant, thereby reflecting the general approach in the Rules of Evidence to avoid attempt
rnittee's limitation was reinstated in the irks to Codify constitutional evidentiary principles "-H R CONE. RtP No. 1597, supra note 182.1597, supra note 182, at 12. and was 229 For a proposal of this nature, see M GRAHAM. spra note 18, at 263-80

-,Fill) R Evil) 804(b)(3) The Confer- 230_ See text at note 255 infrasprnoe1,a2680the provision regarding statements by a

5~~~~~~~~~~~~~_01~PR wr
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guards, would raise dangers of surprise, fabrication, and jury overvalu- decisions without gi'ation, and would impede the speedy disposition of weak cases. In any view personal jurisdievent, it is not a politically acceptable solution at this time. The special deference. Iistrength of the opposition to lesser measures proposed in the Model flexibility and discretCode 23' and in the original Federal Rules of Evidence232 suggests that ( minimal, just as it iscomplete abolition may be a long way away, even in civil cases. new trial because thLii. A pure reliability rule. One seemingly simple and effective solu- If the reliability rtion to the hearsay problem in civil cases would be to substitute a sin- it might not have th(gle rule for the present system of class exceptions: Hearsay is plexity of exceptions,admissible if it is reliable evidence.233 
once again be the priTo assess this proposal, one must first ask whether the reliability could be received. Astandard is intended merely to be flexible, or flexible and also discre- ing test" administerstionary. If the standard is intended merely to promoteflexibility - would be chaotic whthat is, to allow trial and appellate judges to take into account all of made in the heat ofthe factors that bear upon the value of evidence, without being re- thumb. Thus, the apjstricted to considering the ones identified in particular hearsay excep- case law elaboration,tions - then appellate courts would be entitled to review trial court the hearsay rule; it "

development, with th231. The Model Code was never adopted in any state. See 21 C. WRIGHT & K GRAHAM, consistency. The aFEDERAL PRACTICE AND PROCEDURE § 5005, at 88-89 (1977). The Code would have admitted Ahearsay freely when the declarant was unavailable, MODEL CODE OF EVIDENCE Rule 503 based residual except(1942), and much of the opposition to the Code centered on this aspect. See, e.g., Chadbourn, any list of standard esupra note 1, at 945, and authorities cited therein
232. The 1971 revised draft of rule 804(b)(2) of the Federal Rules of Evidence provided an Suppose, howeverexception applicable to unavailable declarants that was much more limited than rule 503 of the adopted, one that gavModel Code It provided that if the declarant was unavailable as a witness, the hearsay rule did whether to admit or enot exclude

[a] statement, not in response to the instigation of a person engaged in investigating, litigat- be made to this appring, or settling a claim, which narrates, describes, or explains an event or condition recently dence raises dangers cperceived by the declarant, made in good faith, not in contemplation of pending or antici-pated litigation in which he was interested, and while his recollection was clear judgment. Even withFED R EVID (Advisory Comm Revised Draft 1971), reprinted in 2 BAILEY & TRELLES, supra each judge will develonote 14, Doc 6 This limited rule of preference was rejected by Congress. See 4 J WEINSTEIN &M BERGER, supra note 133, " 804(b)(5)[04]. A similar rule limited to civil cases might, how- how to practice in aever, prove more palatable Weinstein and Berger report: matter of learning hoiProbably the most controversial aspect of what was a controversial proposed rule was itsextension to criminal cases. Although this was the approach of the Uniform Rules [as well], even f (as would notit is contrary to the practice in most jurisdictions having some form of a recent perception during the discovery Irule The wisdom of this extension has been questioned by a number of legal authoritieswho fear that overreaching and unscrupulous prosecutors could take advantage of such an party would offer, thetexception to obtain unjustified convictions. 
i fId. at 804-199, 804-200 (citations omitted). Cf Chadbourn, supra note 1, at 951 (expressing ing for trial. One wopqualms about the applying of a similar provision in the Uniform Rules to criminal cases); Quick. haps at great expense,Hearsay, Excitement, Necessity and the Unifor'n Rules: A Reappraisal of Rule 63(4), 6 WAYNE and that might or mL. REV. 204, 223 (1960) (same) 

develop
233 For commentary favoring a general reliability standard, see Younger, supra note 44, at whether to orvelopalt293, McCormick, Law and the Future. Evidence, 51 Nw U. L. REv. 218, 219 (1956) Professor that might or mightYounger, noting that hearsay is usually admitted, proposes that the rule be reformulated to read about the reception ofas follows:

Hearsay is admissible unless the court decides as a preliminary question that the hearsaycould not reasonably be accepted by the finder of fact as trustworthy. The finder of fact 234 See generally Sonensh
remains free to disbelieve admitted hearsay 

have not interpreted the residiYounger, supra note 44, at 293. 
courts are divided on the inter,
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11ll
fabrication, and jury overvalu- 

1position of weak cases. In any decisions without giving them special deference, just as they now re-
e solution at this time. The t Lieupersonal jurisdiction decisions under a flexible test without giving
asures proposed in the Model special deference. If, however, the standard is intended to promote
es of Evidence232 suggests that flexibility and discretion, then the role of the appellate courts would be
away, even in civil cases. minimal, just as it is now in reviewing trial court decisions to grant a
ngly simple and effective solu- | unew trial because the verdict was against the weight of the evidence.s would be to substitute a sin- If the reliability rule was flexible without being discretionary, then
'lass exceptions: Hearsay is it might not have the effect of cutting down on the number and com-plexity of exceptions, but merely of decodifying them. Case law would
st ask whether the reliability once again be the primary source of information about when hearsay
e, or flexible and also discre- could be received. And whatever the value of a multi-factor "balanc-rely to promoteflexibility- 

ing test" administered by appellate courts in other contexts, its effect
2s to take into account all of would be chaotic when applied to evidence decisions that need to be

Ievidence, without being re- made in the heat of trial. Trial judges and lawyers need rules of
Ividnc, particular hearsay eep-thumb. Thus, the application of a general reliability standard, after its
nin p articular hearsay excep- case law elaboration, would neither clarify nor necessarily liberalizethe hearsay rule; it would simply return it to the process of case lawe. See 21 C. WRIGHT & K. GRAHAM, development, with the attendant disadvantages of uncertainty and in-

{1977). The Code would have admitted consistency. The appellate cases construing the present reliability-
ODEL CODE OF EVIDENCE Rule 503 based residual exetosarecetil as much of a hdeog as
Aon this aspect. See, e.g., Chadbour~n, aersda exceptions aecertainly asmc fahodgepodge a

any list of standard exceptions has ever been.2347ederal Rules of Evidence provided an Suppose, however, that a discretionary reliability standard were
uch more limited than rule 503 of the adopted, one that gave trial judges a great deal of freedom in decidingwhether to admit or exclude. An ancient but powerful objection may

plains anevent oriconditiontrecently bc made to this approach. Discretion to exclude or admit vital evi-contemplation of pending or antici- dence raises dangers of judicial partisanship, corruption, and plain bad
his recollection was clear judgment. Even with the fairest of judges, it raises the danger that
rdnby Congrs Se 4ALE J TRELLSTEI &~d by Congress See 4 J WEINSTEIN & each judge will develop his or her own hearsay "rules," so that to learn

rule limited to civil cases might, how- how to practice in a given locality would even more than now be acontroversial proposed rule was its matter of learning how to practice before each particular judge. Also,
ach of the Uniform Rules [as well], even if (as would not be the case) litigants could inform themselves
gd sbome form of a recent perception during the discovery process about all the items of hearsay the other
d by a number of legal authorities
rs could take advantage of such an party would offer, there would still be substantial difficulties in prepar-rn, supra note 1, at 951 (expressig ing for trial. One would not know whether to prepare to meet, per-
form Rules to criminal cases), Quick, haps at great expense, evidence that will be offered by the other party
Reappraisal ofRule 634), 6 WAYNE and that might or might not be excluded. One would not knowdard, see Younger, supra note 44, at whether to develop alternative sources of proof for one's own evidence
J. L. REV. 218, 219 (1956). Professor that might or might not be admitted. To the degree that disputesabout e reception of important evidence are foreseeable, motions iniminary question that the hearsay_2_s trustworthy. The finder of fact 23u4 Se generally Sonensheind 9upa note 143 (Professor Sonenshein illustrates that courtsha~c not interpreted the residual exceptions consistently with their purposes or terms and that

cnurts are divided on the interpretation of the exceptions.).1

-
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limine might provide partial relief from uncertainty; but these motions prove unavailability. 23

are another procedural complication, and are likely to come only after The pure notice sy
substantial pretrial preparation has already taken place. the problem of surpris

The codified exceptions do, at a minimum, create a core definition cial discretion, at least
of what is admissible.235 For example, admissions of a party-opponent say be admitted whe.
are received without question, as are statements of injured persons t excluded where notice
about their present symptoms. Under a general reliability test, unin- I gers of jury overvalu
formed by past rules or past practice, there might be some doubt about trolled to some extent
these propositions.236 The arbitrary exclusion of hearsay can be as when the verdict was
much a danger as the arbitrary admission of hearsay. However, the pure

If the general reliability test were interpreted as a discretionary injustices of its own. I
standard which permitted the trial judge to freely admit or exclude, in cases in which notic
and to exclude even when evidence formerly fell within a conventional not learn of the avail?
exception, the trial judge would be given extremely broad discretion. after the period for gi
The power to exclude crucial evidence is the power to defeat a claim. burdensome even for
It would be a discretionary power that allowed the trial judge to termi- > hearsay that will be off
nate a meritorious claim or frustrate a valid defense, without review, admitted under the cu
often without an effective means of foreseeing the action or avoiding it quired, for example, to
by careful planning. tiff complained about

iii. A pure notice system. Under a pure notice system, hearsay doctor who (3) relied u
would be admissible if the proponent gave notice before trial of intent
to offer it. The notice provision could include a requirement that the 237. The British have adol
location of the declarant be given or, if the location was unknown, that more complicated than the on

exception to the hearsay rule,the proponent explain why he was unable to locate the declarant. One under them even in the absence
might also provide a means for allowing the opponent to require that under a class exception, then it
the proponent either produce a declarant for cross-examination or giecounternotice requiring th

ness unless shown to be unavail

235 See United States v DiMaria, 727 F.2d 265, 270-72 (2d Cir. 1984) (Friendly, I ) The oral evidence by the person whi
Di aria case holds that statements that fall under the class exceptions to the hearsay rule are perceived it" except when the
admissible even if the trial judge believes them to be untrustworthy. § 2(3) (The exception for docu

[T]he scheme of the Rules is to determine [credibility] by categories, if a declaration comes adopting the document have fir
within a category defined as an exception, the declaration is admissible without any prelimi- & C TAPPER. CROSS ON EvIDi
nary finding of probable credibility by the judge. save for the '"catch-all" exceptions of Rules Act have been satisfied, the co
803(24) and 804(b)(5) and the business records exception of Rule 803(6) . . .ct 1968 § s(3) d th B A

727 F 2d at 272 But cf Berger, The Federal Rules of Evidence' Defining and Refining the Goals 35556 (13th ed 1982) [herein
of Codification, 12 HOFSTRA L RFV 255, 272-74 (1984) (The question of whether trial judges admit hearsay esen if notice ha
may exclude statements that fall under class exceptions on rule 403 grounds because judges be- ON EviDENCE, sUpra, § 17-14,
lieve hearsay dangers exist is unsettled.) This liberal attitude to1ard

When evidence is offered against a defendant in a criminal case, the confrontation clause may that jury trial is extremely rare
require an additional showing of indicia of reliability, DiMaria, 727 F.2d at 272 n.6, though even (noting tha t jury rare
in a criminal case the Supreme Court has suggested that "[reliability can be inferred without i66) (noting that Jury tinal o
more in a case where evidence falls within a firmly rooted hearsay exception " Ohio v Robertsthe proportion of civil jury tria448 U S 56, 66 (1980) (dictum) C e i of MOD

236. Admissions are not required to be against interest or otherwise accompanied by indicia (noting limits on jury trial as of
of trustworthiness, see text at notes 117-25 supra. and hence might sometimes be excluded under uting liberality of hearsay rule i
a general reliability test. Similarly, the statements of injured persons about their present symp- decided by a judge, who is well .
toms, while clearly admissible under federal rule 803(3), can be self-serving when personal injury fact that some of the evidence h.
claims are contemplated, and hence might sometimes be excluded under a general reliability test Esidence Act does not limit th,
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uncertainty; but these motions 237
id are likely to come only after prove unavailability.23

iady taken place. The pure notice system has its attractive points. It would address
imum, create a core definition the problem of surprise directly and effectively. It would reduce judi-

tdmissions of a party-opponent cial discretion, at least if it were rigidly applied to require that all hear-statements of injured persons say be admitted where notice had been given and all hearsay be
statements o i red pe s excluded where notice had not been given. There would still be dan-

ere might be some doubt about gers of jury overvaluation and lawlessness, but those could be con-
sclusion of hearsay can be as trolled to some extent by the trial judge's power to grant a new trial
on of hearsay. when the verdict was against the weight of the evidence.
nterpreted as a discretionary However, the pure notice system, if rigidly followed, could lead to
;e to freely admit or exclude, injustices of its own. Its exclusionary impact would be much too great
erly fell within a conventional in cases in which notice was overlooked or in which the attorney did
'n extremely broad discretion. not learn of the availability of (or the need for) the testimony until
s the power to defeat a claim. after the period for giving notice had expired. In fact, it would be
lowed the trial judge to termi- burdensome even for the most diligent lawyer to give notice of all
valid defense, without review, hearsay that will be offered at trial, including hearsay that is routinely
ceing the action or avoiding it admitted under the current exceptions. A litigant should not be re-

quired, for example, to give notice that after the accident (1) the plain-
pure notice system, hearsay tiff complained about pain, (2) then described his symptoms to a

ye notice before trial of intent doctor who (3) relied upon specified passages from learned treatises in

iclude a requirement that the 237. The British have adopted a notice system for civil trials, though the actual system is
le location was unknown, that more complicated than the one I have described The notice provisions operate as a residual
e to locate the declarant. One exception to the hearsay rule; certain class exceptions are retained and evidence is admissible

under them even in the absence of notice. Civil Evidence Act, 1968, § 9 If evidence does not fallthe opponent to require that under a class exception, then it is admissible if the proponent gives notice of intent to offer the
ant for cross-examination or evdence Civil Evidence Act, 1968, §§ 2(l), 8(2). The opponent of the evidence may, however.

give counternotice requiring that the person named in the proponent's notice be called as a wit-
_tc unklss shown to be unavailable. Civil Evidence Act, 1968, § 8(3). The notice exception does

70-72 (2d Cir. 1984) (Friendly, J.) The noit apply to second-hand oral hearsay, that is, it does not apply to "evidence other than direct
class exceptions to the hearsay rule are oral evidence by the person who made the statement or any other person who heard or otherwise

titrustworthy. perceived it" except when the statement was made in a document. Civil Evidence Act, 1968,
by categories; if a declaration comes 1 2(3) (The exception for documents may be subject to a requirement that the person making or

ion is admissible without any prehmi- adopting the document have first-hand knowledge of the matter asserted therein See R CROSS
for the "catch-all" exceptions of Rules & C. TAPPER, CROSS ON EVIDENCE 488-89 (6th ed 1985).) When the notice requirements of the
'tion of Rule 803(6) . . . Act have been satisfied, the court has no discretion to exclude the hearsay. see Civil Evidence
ndence: Defining and Refining the Goals Act, 1968, § 8(3); J. BUZZARD, R. MAY & M HOWARD, PHIPSON ON EVIDENCE § 17-12, at
4) (The question of whether trial judges 355-56 (13th ed. 1982) [hereinafter PHIPSON ON EvtDr.NcE], but the court has discretion to
on rule 403 grounds because judges be- admit hearsay even if notice has not been given See Civil Evidence Act, 1968, § 8(3), PHIPsoN

ON EVIDENCE, supra. § 17-14, at 356-57
ninal case, the confrontation clause may This liberal attitude toward reception of hearsay in civil cases may in part stem from the fact
doria, 727 F 2d at 272 n 6, though even that jury tnal is extremely rare in English civil cases. See P DEVLIN, TRIAL BY JURY 130-32
at "[rjeliability can be inferred without (1966) (noting that jury trial of right is limited to libel, slander, malicious prosecution, false
d hearsay exception." Ohio v Roberts, imprisonment, seduction and breach of promise to marry, and fraud cases, and estimating that

the proportion of civil jury trials in Britain is two or three percent of all civil cases); Cf D
CAor eN & I DENNIS, MODERN DEVElOPMENTS IN THE LAW OF CIVII PROCEDURE 6 (1982)nest or otherwise accompanied by indicia (notIng limits on jury trial as of right), P MURPHY & D BARNARD, supra note 19, at 39 (attrib-

nre might sometimes be excluded under uting liberality of hearsay rule in British civil cases to circumstance that "the issues of fact are
cured persons about their present symp- d e a judge, who is well able to make the proper allowance, when giving judgment, for the
can be self-serving when personal injury ttt that some of the evidence has not been subjected to cross-examination"). However, the Civil
excluded under a general reliability test Evxdence Act does not limit the liberalization of the hearsay rule to nonjury cases.

.. .
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forming an opinion about the plaintiff's condition. An all-embracing list of class except

forming an opinion about the overloked with a notice requ

notice requirement would be burdensome and frequently overlooked.

Stipulating that failure to give notice could be excused if it caused no

prejudice would not completely relieve this burden; the careful lawyer, b.

anticipating a claim of prejudice, would still need to submit a detailed Probably the b

and exhaustive list. A notice system ought to be supplemented with a conditions would t

system of class exceptions, under which some hearsay would be rou-retention of the ch

tinely admitted even in the absence of notice. 
I have tried to

iv. A pure rule of preference. If hearsay were treated as a pure rule tion, retention of ti

of preference, then hearsay would be excluded if the declarant were the hearsay rule w(

available and admitted if the declarant were not available. The rule surprise (the oppoi

would thus give preference to the best evidence (live testimony) but hearsay that fall ur

would not stand in the way of admission of evidence when the best cretion (by definin,

was not available. 
tion of the class ex

In its exclusionary aspect, the rule would be too broad unless sup- also reduce pretrial

plemented with at least a reduced list of class exceptions designed to is admissible under

admit hearsay statements of available declarants when the utility of from being excludt

cross-examination is outweighed by the cost of producing live wit- But the class ex

nesses. It would be wasteful to require the testimony of every avail- utterance exceptiot

able declarant - for example, every declarant in the chain of missible when its ti

information represented by a business record. nary hearsay. Per}

A pure rule of preference would also be too broad in its other as- admits hearsay mc

pect, that of receiving hearsay not previously admissible. The idea ceptions so that tho

that hearsay should be admitted if the declarant is unavailable is a automatic admissic

powerful one if one takes into account only the untested declarant the- i A reliability-E

ory, since the choice is between admitting the testimony for what it is of Evidence set for

worth or losing the benefit of it altogether, and the fact finder ought to reliability-based re

be trusted to weigh the evidence for what it is worth. However, when 804(b)(5), provide:

one also considers problems of witness fabrication and surprise, the A statement not si

rule becomes less attractive. The unavailability of the declarant, while but having equiva

it increases the need for admitting the testimony in hearsay form, also not excluded by tm

increases the danger that the opponent will be surprised by fabricated atement is offere

testimony. The very fact that the declarant is unavailable makes it dence which the p

easier to attribute statements to the declarant that were never made. (C) the general pu

No one is in a position to contradict the witness' assertion that the best be served by a

declarant made the statement. Therefore, a rule of preference ought to statement may not

be supplemented with a requirement that the declarant give notice that trial or hearing to

the statement will be offered. This would allow the opponent to pre- prepare to meet it,

pare on the question whether the statement was made, whether the of ito meetint

declarant was reliable, and whether the declarant is in fact unavaila-

ble. In the final part of this article, I will evaluate the possibility of 238 S9e text at notes

adopting a rule of preference in the context of a system that retains a 239 FED R EvID 8
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i. An all-embracing list of class exceptions and that supplements the rule of preference

quently overlooked. with a notice requirement.238

,used if it caused no
i; the careful lawyer, b. Reforms that retain class exceptions

to submit a detailed Probably the best, or at least most feasible, reform under current

supplemented with a conditions would be a mixture of those described above, coupled with

arsay would be rou- retention of the class exceptions.

I have tried to demonstrate that, in the absence of complete aboli-

reated as a pure rule tion, retention of the class exceptions would be a useful feature even if

the declarant were the hearsay rule were radically reformed. The class exceptions reduce

available. The rule surprise (the opponent can foresee, and prepare to meet, the types of

(live testimony) but hearsay that fall under the class exceptions) and curtail trial court dis-

dence when the best cretion (by defining types of hearsay that must be admitted). Reten-

tion of the class exceptions as a supplement to a notice system would

oo broad unless sup- also reduce pretrial paperwork (no notice need be given when hearsay

Xceptions designed to is admissible under the class exceptions) and prevent reliable hearsay

i when the utility of from being excluded for failure to give notice.

X producing live wit- But the class exceptions need improvement. Some, like the excited

mony of every avail- utterance exception, treat a category of hearsay as automatically ad-

nt in the chain of missible when its trustworthiness may be no greater than that of ordi-

nary hearsay. Perhaps by broadening the residual exception so that it

broad in its other as- admits hearsay more freely, pressure could be taken off the class ex-

admissible. The idea ceptions so that they could be restricted to hearsay that truly deserves

nt is unavailable is a automatic admission.

intested declarant the- i. A reliability-based residual exception. The current Federal Rules

,stimony for what it is of Evidence set forth a system of class exceptions supplemented by a

he fact finder ought to reliability-based residual exception. Rule 803(24), and its twin, rule

orth. However, when 804(b)(5), provide:

tion and surprise, the A statement not specifically covered by any of the foregoing exceptions

of the declarant, while but having equivalent circumstantial guarantees of trustworthiness [is

in hearsay form, also not excluded by the hearsay rule], if the court determines that (A) the
statement is offered as evidence of a material fact; (B) the statement is

~urprised by fabricated - ~ more probative on the point for which it is offered than any other evi-

. unavailable makes it dence which the proponent can procure through reasonable efforts; and

that were never made. (C) the general purposes of these rules and the interests of justice will

less' assertion that the best be served by admission of the statement into evidence. However, a

* of preference ought to statement may not be admitted under this exception unless the propo-
of preference ought tonent of it makes known to the adverse party sufficiently in advance of the

clarant give notice that trial or hearing to provide the adverse party with a fair opportunity to

wv the opponent to pre-prae to meet it, his intention to offer the statement and the particulars

vas made, whether the of it, including the name and address of the declarant.239

ant is in fact unavaila-

iluate the possibility of 231 Se text at notes 250-55 i

a system that retains a 239. FED. R. EVID 803(24), 804(b)(5)



116 Michigan Law Review [Vol. 86 51 October 1987]

This approach is a reasonable compromise. However, it has two hearsay wou

defects that limit its utility in civil cases. means of pr,

First, the notice provision is far too strict. Notice before trial is form, but its

not always feasible;2 40 in any event, a harmless failure to give notice lesome and

before trial should not result in the exclusion of worthwhile evidence. would be su.

Good faith failure to give notice should not be grounds for exclusion, In nonju

unless the other party has been prejudiced by the failure. Even then, a excludes hea

continuance or a rearrangement of the order of proof should be the would admit

ordinary remedy. Some courts have reached this result without the real question

aid of any amendment to the rule,24 1 but only at the cost of ignoring test is superi

the rule's plain language. The notice requirement should be liberal- ing. The lats

ized in civil cases. (a) T ela

Second, the rule of preference stated in 803(24) is unduly vague tion in the ti

and misconceived in its focus. I am referring to the passage requiring existing resid

that the hearsay statement be "more probative on the point for which a hodgepodgs

it is offered than any other evidence which the proponent can procure what is admi

through reasonable efforts."242 The rule makes no express distinction wha is a

between available declarants and unavailable ones. When the residual tage of any q

exception is invoked as a basis for introducing the testimony of an Unlike other

available declarant, then the opponent should have the option of re- tial relationsh

quiring the proponent to produce the declarant and elicit the testi- tree t ofns

mony on direct examination. Provision could be made for shifting inrthe case at

costs to the opponent if such demands are motivated by a desire to interested pal

create delay or increase expense.

On the other hand, if the declarant is unavailable, there should be ought to be t

no requirement that the evidence be "more probative" than any other ewill fatally o

evidence, so long as it meets the test of reliability and is not merely not be control

cumulative. If witness A testifies that the light was red, and witness B can be cont

testifies that the light was green, then hearsay declarant C, who is un- unnecessary.2-

available, should be heard to say that the light was green, even though ii A resie

we might consider the declarant's evidence not to be "more probative" exception emi

than that of the in-court witnesses. take the form

These specific defects could, of course, be cured. The residual ex- unavailable. I

ception could be revised (in civil cases) so that it provided that upon missible only

notice sufficient to prevent unfair surprise (before or during trial), The ill-fate

*____ ence supplemt
240. Even Math diligent efforts, it ma) not alkays be possible to give notice before trial The never adopted

use of hearsay evidence may become necessary because of unanticipated evidence offered by the e
opponent, because of the unexpected fatlure of a ssilness to testify, or because of discovery of new -

evidence during trial For examples of cases in which courts circumsentcd or ignored the pre- 243 See general

trial notice prosision of the residual exceptions because notice was not practical under the cir- - y rule against the

cumstances, see note 206 smpra. 
244 See text at

241. See note 206 Wprm and cases cited therein 245 Rule 503 ot

242 FL D R Evil) 803(24), 804(b)(5)

4
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However, it has two hearsay would be admissible when it was reliable enough to be a fair

means of proof. This interstitial reliability test would be a useful re-

Notice before trial is form, but its provision for judicial determination of reliability is troub-

Notfaiure beforge notie Xlesome and unnecessary. A pure notice-based residual exception

Is failure to give notice wudb ueir

3f worthwhile evidence, would be superior.

grounds for exclusion, In nonjury cases, there is virtually no practical difference between

hegfalundre Evenclthn, a a notice-plus-reliability rule and a pure notice rule. The judge who

he failure. Even then, a excludes hearsay evidence as unreliable under a reliability standard

of proof should be the would admit it but disregard it under a pure notice standard. So the

this result without the real question is whether, in civil jury cases, an interstitial reliability

at the cost of ignoring test is superior to an interstitial notice rule without reliability screen-

:ment should be libera -ing. The latter approach is preferable for the following reasons:

803(24) is unduly vague (a) Reliability screening involves either vesting too much discre-

to the passage requiring tion in the trial judge or, as seems to have been the case under the

te on the point for which existing residual exception, unnecessary appellate litigation leading to

.e proponthepnt canror icue a hodgepodge of appellate precedent that gives little guidance about

-les no express distinction what is admissible and what is not.243

nes When express restinctn (b) The screening function given to the judge does not take advan-

ones. When the residualt age of any qualifications that are peculiar to judges (and not to juries).

cing the testimony of an Unlike other rules that have prophylactic goals, that protect confiden-

lrant and haelic the testi- tial relationships, or that otherwise require a long view of the law, the

arant and elicit the tes t i -screening of hearsay merely involves a judgment of its probative value

)uld be made for shifting in the case at bar. The jury, if it can be trusted with the testimony of

motivated by a desire to interested parties, convicted felons, and other unreliable witnesses,

ought to be trusted with screening hearsay for reliability. Reliability

navailable, there should be screening makes sense in civil jury trials only if one assumes that juries

probative" than any other will fatally overvalue hearsay testimony, and that overvaluation can-

liability and is not merely not be controlled by other procedural devices. I will argue later that it

ight was red, and witness B can be controlled, and that reliability screening is therefore

say declarant C, who is un- unnecessary.244

ight was green, even tho 'ugh ii. A residual exception embodying a rule of preference. A residual

not to be "more probative" exception embodying a rule of preference would, in its purest form,

take the form of a rule that hearsay is admissible when the declarant is

be cured. The residual ex- unavailable. If the declarant is available, then hearsay would be ad-

that it provided that upon missible only if it fell within one of the class exceptions.

ise (before or during trial), The ill-fated Model Code cast the hearsay rule as a rule of prefer-

IThe ence supplemented by a reduced list of class exceptions.
2 4 5 It was

of unantcible to giv notice before mdl the never adopted in any state, and its proposed hearsay reform stirred

o 1,stiC, or beca1use of disco-crY of new

ourts circurnmented or ignored the pre- 243. See generally sonenshein, supra note 143 (analyzing the residual exceptions to the hear-

notece %%WS not prajciteal under the eir- say rule against the backdrop of confused and varying appellate cases)

244. See text at notes 254-58 infra.

245. Rule 503 of the Model Code of Evidence provided that "a hearsay declaration is admis
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vehement opposition.24 6 Nevertheless, it may be time to reconsider no actual need ft

whether the rule of preference might be a valuable reform if limited to mony of the witi

civil cases. Even if a pure rule of preference proved unacceptable, com- less categorical pr

promise models of it are available that meet some of the objections based residual ex

based upon declarant unreliability or witness fabrication. The existing such an exceptior

Massachusetts statute247 and rejected rule 804(b)(2) 248 are examples of iii. A notice-b,

limited rules of preference. If broader reform proves unfeasible, these A notice-based re,

rules could provide a model for more moderate reform in civil sion for reliability

cases.249 procedural safegu

The rule of preference has advantages over current law, but it is prSuch an exceptio

not the best solution to the hearsay problem in civil cases. In cases in cipal objections to

which the declarant is unavailable, it raises the danger of unfair sur- chave been based v

prise by omitting any requirement of notice. Notice should be re- surprise at trial, l

quired both to allow the opponent to prepare to impeach or contradict that reform woulc

the out-of-court declarant, and to prepare evidence to contest the un-thteform ba a

availability of the declarant. A notice system that incorporated a rule Objections bas

of preference that could be invoked only by counter-notice would both p the trial judgeE

allow the opponent to prepare on these points and encourage the par- grounds that it r

ties to agree to the admission of hearsay prior to trial. havensome it r

Moreover, even if supplemented with class exceptions, a rule of litigants could us

preference would sometimes exclude evidence when the opponent has lanning.

sible if the judge finds that the declarant (a) is unavailable as a witness, or (b) is present and The prncipal

subject to cross-examination." MODEL CODE OF EVIDENCE Rule 503 (1942). liability of hearsay
Other rules provided class exceptions admitting hearsay even when the declarant was avail- ing procedural saf

able and not present at trial. See, e.g.. MODEL CODE OF EVIDENCE Rules 506 (admissions), 512

(contemporaneous or spontaneous statements), 514 (business records), 515 (public records) The substitutk

(1942) 
be avoided by cot

246. See note 231 supra. The notice of inter

247 See note 90 supra.

248. Rule 804(b)(2) in the form promulgated by the Supreme Court provided an exception, state whether the o

applicable only when the declarant was unavailable, for should have the o,
[a] statement, not in response to the instigation of a person engaged in investigating, litigat- at trial and exami
ing, or settling a claim, which narrates, describes, or explains an event or condition recently

perceived by the declarant, made in good faith, not in contemplation of pending or antici- nent.
2 5 0 If the op;

pated litigation in which he was interested, and while his recollection was clear. be required either
FED R. Evii). 804(b)(2) (Supreme Court Proposed Draft 1973), reprinted in 2 BAILEY & TREL-

LES, supra note 14, Doc. 7. ant, or forego use
The House Committee on the Judiciary eliminated the rule as "creating a new and unwar- for admission und

ranted hearsay exception of great potential breadth," one which, in the Committee's opinion,

applied to statements that did not bear "sufficient guarantees of trustworthiness to justify admis- recognizes that it i
sibility " H R REP No 650, supra note 43, at 6. The rule was not revived and did not appear in ducing a witness u

the version enacted by Congress Mo
249. A more comprehensive approach was advocated by Professor James Chadbourn in y

Chadbourn, supra note I Professor Chadbourn, though sympathetic with the Model Code's which frivolous cl

unqualified rule of preference, recognized that it was not likely to be adopted. He proposed a

compromise position that distinguished between civil and criminal cases. He proposed adoption

of a residual exception providing that "[i]n civil cases a statement by a declarant [is admissible] if 250 The provision th.

the judge finds that such declarant is unavailable and the statement would have been admissible if being offered for cross-es.

made by the declarant as a witness " Id. at 951. an undeserved tactical ad
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be time to reconsider no actual need for cross-examination and when acquiring the testi-

ble reform if limited to mony of the witness would be unduly expensive or burdensome. A

ved unacceptable, com- less categorical preference for live testimony can be built into a notice-

some of the objections based residual exception. The next section of this article advocates

brication. The existing such an exception.

b)(2)249 are examples of iii. A notice-based residual exception with no reliability screening.

proves unfeasible, these A notice-based residual exception in civil cases would make no provi-

*derate reform in civil sion for reliability screening by judges, but would depend upon other

currentlawbtit is procedural safeguards to reduce the impact of unreliable evidence.

cr current law, butcit 
Such an exception has great promise when judged in light of the prin-

n civil cases. In cases in cipal objections to radical reform of the hearsay rule. These objections

h e dange r of unfair sur- have been based upon fear that free reception of hearsay would cause

.Notice should be re-surprise at trial, that reform would increase judicial discretion, and

to impeach or contradict that reform would lead to the reception of unreliable evidence.

idence to contest the un- Objections based upon surprise and discretion do not apply to a

X that incorporated a rule pure-notice residual exception. Notice would eliminate surprise, and

ounter-notice would both the trial judge would have no discretion to exclude evidence on

ts and encourage the par- grounds that it raised hearsay dangers. Judges would, admittedly,

or to trial. 
have some discretion in deciding whether late notice was sufficient, but

lass exceptions, a rule of litigants could usually avoid this exercise of discretion by careful

ze when the opponent has planning.

The principal remaining objection to free admissibility is the unre-

as a witness, or (b) is present and liability of hearsay evidence. This objection can be met by incorporat-

Reen Rule 506 ( d s aviol2 ing procedural safeguards into a notice system.

nrDENCo Rules 506 (adpmssions), 512 The substitution of hearsay for more reliable live testimony could

be avoided by combining a notice system with a rule of preference.

The notice of intent to introduce hearsay under the exception should

Coutprvidda ponstate whether the declarant is available or unavailable. The opponent

upreme Court provided an exception should have the option of demanding that the declarant be produced

,on engaged in investigating, litigat- at trial and examined, first by the proponent and then by the oppo-

clainstaneventiorncoendditn goreantlcl- nent. 2 51) If the opponent made such a demand, the proponent should

his recollection was clear, be required either to demonstrate unavailability, produce the declar-

1973), reprinted In 2 BAILFY & TREL- ant, or forego use of the residual exception and attempt to find a basis

ie rule as "creating a new and unwar- for admission under a conventional class exception. This procedure

rwhich, in the committee's opinion,

,tees of trustworthiness to justify admis- recognizes that it is generally appropriate to place the burden of pro-

Ie was not revived and did not appear in ducing a witness upon the party who benefits from the witness' testi-

s JamesrChadbourn in mony. In cases in which this generalization does not apply, or in

oted by Profes rc with the Model Code's which frivolous claims of availability are advanced, the trial judge

ot likely to be- adopted. tie proposed a

d criminal cases. H-e proposed adoption

statement by a declarant Its admissible] if 250 The pro ision that the declarant be examined first by the proponent, rather than merely

statement would have been admissible if Wns led for cross-examination, would be designed to present the proponent from achieving
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could be authorized to shift costs to the opponent.25 ' Reliance upon

Upon notice, hearsay statements of declarants who are unavaila- miscarriages of justi

ble, or who are available and produced for testimony, would be freely vantages of reliabili

admissible. This provision would allow the introduction of prior con- discretionary decisi,

sistent and inconsistent statements for substantive purposes in civil of reliability. How

cases. The right to cross-examine the witness on the stand, coupled the exclusion appro-

with the absence of considerations that make one hesitate to admit probative value of t

such statements in criminal cases,252 provide an adequate justification and of the jury's vet

for admitting such statements upon proper notice. Of course, the trial by excluding cruci.

judge's power to regulate the taking of testimony under rule 611 and dence against an id

to exclude evidence that is cumulative or a waste of time under rule the absence of settle

403 could be exercised to prevent the witness from taking the stand to second jury. If the <

read a prepared statement in lieu of ordinary direct examination. The nent, it is highly un'

trial judge could, for example, provide that the statement not be ad- Even with these

mitted until after the completion of the direct examination of the wit- hearsay in civil cas

ness on the facts in issue, and then only if the statement was not lawyers. The prope

cumulative or a waste of time.253 of the notice-based

With this provision, the opponent of the hearsay would be de- clarants with perso

prived of the opportunity to cross-examine only in cases in which the the admission of anc

declarant was unavailable. These cases present the strongest instance ble hearsay without

for admission of hearsay evidence. The choice is between admitting ble double hearsa

the untested evidence for what it is worth or having nothing at all. exceptions to the he

The argument for exclusion rests on the assumption that the jury wille would also limit th

fatally overvalue the testimony and that it is better not to hear it at all upon pretrial disposi

than to take the chance of overvaluation. 254 This argument is based the requirement we

upon a highly questionable view of the jury's capacities, and in any tion for summary w.

event to handle the problem by exclusion is to overlook less drastic lief. Rather, a speci

methods of dealing with the danger of overvaluation. These include and the as pe

argument by counsel about the unreliability of hearsay, judicial in- and the basis for pe

structions about the weight to be given hearsay, judicial comment Finally, rule 403

upon the evidence, and, when things have gone drastically wrong, the t

use of the judge's power to grant a new trial on grounds that the ver- Should their decision prt

dict is against the weight of the evidence.255 Shouldsureir decisin a

256 See Frank v. Atlai

251 Both would be subject to the provisions of rule 11 of the Federal Rules of Civil Proce- F 628 (C C 1960)

dure, which provides for the award of sanctions, including attorney's fees, for the filing of papers ti257. Cf C Eiec

that are not well grounded or that are interposed for purposes such as delay. ts7m Cf Cotvl Evidence

252. See text at notes 109-10 supra. 
must be in the form of diret

253. Cf Civil Evidence Act, 1968, § 2(2) (giving judge discretion whether to admit an out-of- who heard or otherwise perc

court statement of a person being called as a witness). first-hand hearsay is admissi

254. See text at notes 32-42 supra. suPra note 237. at 488

255. On the use of these procedural devices to mitigate the possibly prejudicial effect of hear- 258 Rule 403 promides i

say, see generally Weinstein, supra note 8; 3 J BENTHAM, supra note 1, at 553. outweighed by the danger of

[T]he assumption is, that, if the jury were suffered to hear the evidence, they would be sure by considerations of undue

to be deceived by it. Experience, had judges but patience to consult her, would have super- dence" FED. R. EVID. 403
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25' 1Reliance 
upon the new trial remedy to correct hearsay-induced

s who are unavaila- 
miscarriages of justice might, at first, seem to reintroduce all the disad-

.fny, would be freely 
vantages of reliability screening at a later stage, since it does involve a

Auction of prior con- discretionary decision by the trial judge on the basis of an assessment

ve purposes in civil of reliability. However, the new trial approach has advantages over

n the stand, coupled the exclusion approach. First, it allows deliberate consideration of the

,ne hesitate to admit probative value of the evidence after the reception of all the evidence

adequate justification 
and of the jury's verdict. Second, it does not finally terminate the case

O. of course, the trial by excluding crucial evidence. It protects the opponent of the evi-

y under rule 611 and dence against an idiosyncratic first jury, but leaves the proponent, in

.te of time under rule the absence of settlement, with the opportunity to try the case before a

m taking the stand to second jury. If the second jury returns a verdict in favor of the propo-

-ect examination. The nent, it is highly unlikely that the trial judge will grant a third trial.
2 5 6

statement not be ad- Even with these safeguards, the specter of free admissibility of all

xamination of the wit- hearsay in civil cases will make this proposal unattractive to many

he statement was not lawyers. The proposal could be limited by restricting the application

of the notice-based residual exception to first-hand hearsay from de-

hearsay would be de- clarants with personal knowledge.
2 5 7 This provision would prevent

My in cases in which the the admission of anonymous rumors and other particularly objectiona-

it the strongest instance 
ble hearsay without relying upon discretionary screening. When relia-

.e is between admitting 
ble, double hearsay could still come in under the conventional

r having nothing at all. exceptions to the hearsay rule. A requirement of first-hand hearsay

nption that the jury Wil would also limit the impact of the notice-based residual exception

,etter not to hear it at all upon pretrial disposition of frivolous cases. It would not be possible, if

This argument is based the requirement were imposed and properly tailored, to avoid a mo-

's capacities, and in any tion for summary judgment by alleging facts on information and be-

to overlook less drastic lief. Rather, a specific hearsay declarant would have to be identified,

-valuation. These include and the basis for personal knowledge shown.

y of hearsay, judicial in- Finally, rule 403 of the Federal Rules
2 5 8 would serve to limit the

earsay, judicial comment

one drastically wrong, the Ceded the demand for this rash suspicion Will they be deceived by it? [S]tay and see.

I on grounds that the ver- Should their decision prove erroneous, then, and not till then, it may be proper to take

5 ~~~~~~~~~~~~~measures for obtaining a new one.

256 See Frank v. Atlantic Greyhound Corp, 177 F. Supp 922 (D D C. 1959), affd., 280

F 2d 628 (D C Cir. 1960) (trial judge should defer to second jury, in absence of exceptional

of the Federal Rules of Civil Proce- circumstances), II C WRIGHT & A. MILLER, supra note 86, § 2803, at 35.

,ttorney's fees, for the filing of papers 257 Cf Civil Evidence Act, 1968, § 2(3) (establishing a general requirement that hearsay

oses such as delay 
testimony about oral out-of-court statement, when admissible under notice-based exception.

must be in the form of "direct oral evidence by the person who made the statement or any person

discretion whether to admit an out-of- who heard or otherwise perceived it being made") The goal of this section is to ensure that only

irst-hand hearsay is admissible under the notice-based exception. See R CROSS & C. TAPPER,

wpm note 237, at 488.

the possibly prejudicial effect of hear- 258 Rule 403 provides that "evidence may be excluded if its probative value is substantially

theposIblY prejudicial outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the Jury, or

e supra note Id at 55- by considerations of undue delay, waste of time, or needless presentation of cumulative evi-

ear the evidence, they would be sure dowe. FEID. R. EvID. 403.

,;e to consult her, would have super-

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~------------------ 
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-
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admission of hearsay that would be prejudicial, confusing, or a waste

of time. In administering rule 403 under a notice-based residual ex-

ception, however, trial judges should be required to assume the credi-

bility of declarants in the same way that they must now assume the

credibility of live witnesses, and make decisions about confusion, prej-

udice, and waste of time on the assumption that the declarant's state-

ment is true. Otherwise, rule 403 would become merely another way of

adding reliability screening to the decision whether to admit hearsay.

CONCLUSION

In criminal cases, the currently existing strictures against hearsay

should be retained. In civil cases, however, further liberalization of

the hearsay rule is justified. The Federal Rules of Evidence should be

amended to include a notice-based residual exception that permits

hearsay to be admitted in civil cases without being screened for relia-

bility by the trial judge. This approach would eliminate problems of

surprise and discretion that have been features of other proposed re-

forms. The danger of jury overvaluation of hearsay could be ade-

quately met by procedural devices other than exclusion of evidence.
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The Advisory Committee on the Federal Rules of Evidence met

September 30, October 1 and 2 in the Courthouse for the Fifth

Circuit Court of Appeals in New Orleans, Louisiana. The

following members of the Committee were present:

Circuit Judge Ralph K. Winter, Jr., Chairman

Circuit Judge Jerry E. Smith

District Judge Fern M. Smith

District Judge Milton I. Shadur

Federal Claims Judge James T. Turner

Chief Justice Harold G. Clarke

Professor Kenneth S. Broun

Gregory P. Joseph, Esq.

John M. Kobayashi, Esq.

Dean James K. Robinson

Magistrate Judge Wayne D. Brazil

Professor Stephen A. Saltzburg

Roger Pauley, Esq.
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The following persons also attended all or a part of the meeting:

Hon. Alicemarie H. Stotler

Dean Daniel R. Coquillette

Irvin B. Nathan, Esq.

William B. Eldridge, Esq.



John K. RabieJ

Judge Winter called the meeting to order at 8:30 a.m. on

September 30, 1993. He suggested that the Committee discuss

policy issues at this meeting and leave specific redrafting

issues for the next meeting of the committee. A copy of the

Agenda for the meeting is attached.

Carnegie Committee Report and Rules of that Management.

The Committee first considered a number of proposals that

might have an impact on the Rules of Evidence: the Carnegie

Commission Report, and Rules of Trial Management. A number of

suggestions were made that in light of the Daubert opinion more

thought should be given to Rule 706 and its interrelationship

with the special master rule in the Federal Rules of Civil

Procedure, as well as commentary to Rule 706 explaining how

court-appointed experts could be used in connection with pre-

trial proceedings. Professor Saltzburg suggested taking up the

Carnegie report in connection with Article VII. Judge Winter

said he would put Article VII on the agenda at the next meeting.

He also asked that the liaison members ask their committees

whether any problems exist.

Judge Winter stated that undertaking to draft Rules of Trial

Management without input from the other Advisory Committees would

be impossible, and questioned whether the ABA's proposal really

amounted to rules. Judge Stotler volunteered to talk to the

other committees about the desirability of continuing further

with this project. Professor Saltzburg felt that this might be a

2



subject that the Federal Judicial Center could handle. Judge

Shadur suggested the possibility of moving toward a proposal for

a standardized pretrial order. Professor Broun, however, thought

that orders should be thought of in the context of problems with

a particular rule such as the Article VII rules. Judge Winter

expressed a good deal of skepticism about drafting Rules of Trial

Management.

Sentencing Guidelines.

The Committee then discussed whether the Committee should

consider the advisability of drafting evidentiary rules that

would apply at the sentencing phase. Judge Winter explained that

prior to the Sentencing Guidelines judges were free to disregard

any evidence they wished to ignore whereas now they must take

into account certain factors spelled out by the guidelines.

Judge Winter repeated the jurisdictional argument that appears on

p. 6 of his memorandum of June 22, 1993, which is attached. He

also cautioned that if the Sentencing Commission does not like

proposals by the Evidence Committee, the Commission will go to

Congress and get a statute passed.

Roger Pauley explained that S18 U.S.C. 3661 was in effect

before the Sentencing Guidelines were developed and that the note

to the statute states that there was no intent to modify the

original approach which allows otherwise inadmissible evidence

such as hearsay to be used. Consequently, it cannot be said that

Congress disregarded this issue when it enacted the Sentencing

Guidelines.

3



Judge Shadur pointed out that a judge never had to make

factual findings prior to the Sentencing Guidelines. Once

factual findings have to be made it becomes essential to define

appropriate rules of evidence. Professor Saltzburg stated that

this was an extremely important issue that the Evidence Committee

could approach but that it was not only an evidentiary issue.

One should assume that the Sentencing Commission would have to be

a partner in any endeavor to consider evidentiary rules. Mr.

Nathan agreed that the issue of evidentiary rules for the

sentencing process is extremely important and that he thinks that

the Committee has jurisdiction.

Judge Shadur pointed out that no one is suggesting that all

evidentiary rules would apply in sentencing. Professor Saltzburg

questioned whether evidentiary rules can solve the problems

created by making relevant conduct admissible. Professor Broun

suggested an inquiry into whether issues and problems exist that

could be dealt with in evidentiary terms.

Mr. Eldridge offered to have the Federal Judicial Center

gather information about sentencing. The Committee debated at

some length whether it should solicit views from knowledgeable

persons. The Committee agreed that the Chair of the Committee

should send a request that would make no promises about

redrafting Rule 1101 but that would merely solicit suggestions

about whether problems exist.

Updating rules. The Committee discussed whether it can

update notes without amending rule. Mr. Pauley explained that

4



the Sentencing Commission has taken the position that it can

change commentary without changing rules. The Criminal Rules

Committee has refused to take such an approach. Mr. Pauley

suggested that perhaps one could republish rule without making a

change and then amend the notes. The Committee agreed to revisit

this issue in the context of a concrete rule like Rule 404.

The Department of Justice Proposal. Mr. Pauley proposed

adoption of the Department of Justice proposal set forth in his

memorandum of June 15, 1993, which is attached. This proposal

would make admissible an expert's report of an analysis of a

substance, object or writing. Mr. Joseph pointed out that the

proposed rule is one of admissibility rather than a new hearsay

exception. Judge Fern Smith objected that the provision does

nothing more than can be achieved through a stipulation; defense

counsel will object to such a rule because they will be afraid

that even if one drafts a very narrow exception, lawyers will

start to insert all kinds of imaginative material into the

report. Magistrate Judge Brazil noted that the provision would

apply to civil cases as well, and would be inconsistent with the

proposed amendments to Rule 26 in terms of notice and timing

requirements.

Mr. Pauley responded that perhaps one would wish to limit

the rule to the DEA and ballistics reports and make the provision

part of Rule 803(8). He stated that the DEA finds such a rule

useful and few defense counsel object. Dean Robinson responded

that this was really a rule that made something presumptively

5



admissible and that defense counsel might fear being labeled as

obstructionist. Judge Shadur found a real problem because the

report, pursuant to the draft, would get into the jury room; one

might want to have it read but not admitted. Professor Broun was

concerned that it was premature to take up this proposal which

ought to be considered in connection with Articles 7-9. Mr.

Nathan agreed that the proposal needed to be fine-tuned.

Judge Winter then proposed working through particular

articles of the Rules, beginning with Article IV, to identify

particular problems that the Committee wish to have the reporter

address.

ARTICLE IV.

Rules 401-403. The Committee had no problems with Rules

401-403.

Rule 407. The Committee then turned Rule 407, the

subsequent remedial measures rule on which the Reporter had

prepared a memorandum that was distributed with the agenda for

the meeting. It pointed out that there is a split in the

circuits since the 10th Circuit views the issue as raising Erie

concerns that should be resolved in terms of the forum's

substantive law. The memorandum also pointed out that although

the other federal circuits, to the extent that they have

addressed the issue, bar subsequent remedial measures evidence in

products liability cases regardless of the particular cause of

action, a majority of the states allow such evidence to be

admitted at least in certain types of products liability actions.
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This federal-state dichotomy obviously produces some forum

shopping by plaintiffs and the removal of state instituted

actions to federal court by defendants.

Judge Fern Smith observed that were the Committee to require

deference to state law, it would become even more difficult to

settle or try a products liability action with plaintiffs from a

number of different states. Mr. Joseph suggested not amending

the rule, but Mr. Kobayashi objected to the forum-shopping that

exists in the 10th circuit. The Committee took a straw vote on

four possible resolutions:

1. To leave the circuit split - 3 votes

2. To adopt the 10th circuit rule - 0

3. To adopt the majority state rule and allow the evidence

-0

4. To amend Rule 407 so that the bar would apply in

products liability cases, with perhaps some exceptions for recall

letters - 5

The Reporter was directed to consider redrafting the rule to

add "culpable conduct, defectiveness of a product, or

unreasonableness of a design." It was also agreed that the Note

should point out the low probative value of the evidence (because

changes may be made for other reasons) and the prejudicial impact

of this type of evidence, and that the Note should be careful to

take into account that state law may allow in evidence on issue

of feasibility if the substantive rule is that a defendant is

liable when a better alternative exists.
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The Committee agreed not to vote on the amendment but to

consider what the appropriate language should be in light of tort

law issues at the next meeting. Dean Robinson raised the

question of whether the rule should be clarified as to meaning of

"the event."

Rule 404. Sex crimes. There was no sentiment in the

Committee for amending Rule 404 to allow evidence of defendant's

prior sexual behavior in a prosecution for a sexual offense

against an adult or child. Among the sentiments expressed was

that this was not a federal problem, a concern about prejudice,

and that action by the Committee would be unlikely to affect

Congress. The Committee was advised by John Rabiej that a bill

now pending before the Senate Committee on the Judiciary that

would amend Rule 404 with regard to sex crimes is unlikely to

pass. According to Roger Pauley, however, it is still too early

to make predictions about the bill's passage.

Civil cases. The Committee next considered whether the Rule

404(a) exceptions should be extended to civil cases. Although

members of the Committee discussed a number of hypothetical

situations in which it would not be unreasonable to treat civil

cases like criminal cases, the Committee ultimately decided that

it was too difficult to draw a line and too much of a waste of

time. Accordingly Rules 404(a)(1) and Rules 404(a)(2) should

remain unchanged.

As there have been a few cases in which courts extended the

exceptions to civil cases, the Committee also considered the
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desirability of clarifying the rule by adding "in criminal cases"

at the beginning of each exception. Rule 404(a)(2) also should

contain a phrase "except as provided in Rule 412." The Committee

discussed whether these are technical amendments that therefore

would not have to go through public hearings. On the other hand,

Judge Winter pointed out that the full rule-making process could

be used as there are a few aberrant cases, and no great need for

hurry in clarifying the rule.

The Huddleston standard. The Committee discussed whether

either Rule 404(b) or Rule 104(a) should be redrafted so as to

overrule the Supreme Court's holding in Huddleston v. United

States, 485 U.S. 681 (1988) holding that the proof of "other

crimes" evidence is governed by Rule 1J4(b) and not by Rule

104(a). Although Mr. Pauley questioned whether the Committee

could change the burden of proof, the Committee unanimously

agreed that changing the standard of proof for the admissibility

of evidence is a different issue than changing the ultimate

burden of proof, and that the former question is within the

authority of the Committee.

Three different suggestions were made as to how to overcome

the Huddleston holding, and it was agreed that the Reporter would

prepare a draft on all three variations together with an

accompanying Advisory Committee Note for consideration at the

next meeting of the Committee. The three possible solutions

were:

1. To make Rule 404(b) subject to Rule 104(a) by amending
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Rule 104(a).

2. To require a "clear and convincing" standard for the

admission of Rule 404(b) evidence.

3. To require that in the case of Rule 404(b) evidence the

usual balance required by Rule 403 would be reversed so that the

burden would be on the prosecution to demonstrate that the

evidence must be more probative than prejudicial.

If controverted. The Committee also decided that it would

take up at the next meeting a redraft of Rule 404(b) that would

deal with the issue of limiting the prosecution's ability to put

in evidence on an issue that the defendant has conceded. A

possible way of doing this would be to add "if controverted" to

the rule. Other possibilities might be to limit the change to

"stipulations read to the jury" or "unless conceded by the

defendant." The Reporter will draft a number of variations.

Rule 410. The Department of Justice brought to the

Committee's attention a recent decision in the Ninth Circuit,

United States v. Mazzonata, which held that the government may

not impeach the defendant with statements that fall within Rule

410 after he failed to abide by a cooperation agreement. Most

circuits have allowed impeachment under these circumstances. The

Committee agreed that this was a matter for the Criminal

Procedure Committee in the first instance since the text of Rule

410 also appears in the Criminal Procedure Rules as Rule

11(e)(6).

Rule 405. The Committee agreed that the rule had to be
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changed by making it subject to Rule 412. It was decided not to

alter the rule otherwise as the rule was not causing problems.

It was also agreed not to add cross-references to other rules

that might be implicated for fear of causing problems.

Rule 408. A number of members of the Committee raised a

number of issues that they wish to have explored for the next

meeting: timing issues, i.e. when does a dispute arise that

triggers the rule? (the Committee wants the Rule to apply as

quickly as possible); to what extent does Rule 408 apply in a

second lawsuit? should there be a different rule for

admissibility and discoverability and should the rule refer to

this issue? if there was a dispute as to liability only does this

mean that a statement may not be admitted to show the parties'

agreement about a floor with regard to the amount in dispute? to

what extent can one use for impeachment statements from

settlement negotiations that break down? if one party perceives

that there is a problem and begins talking to an agency such as

the SEC, will a third party be able to get these statements?

The Committee wishes to consider a series of hypotheticals

next time in the context of two questions: 1. Does Rule 408 now

cover this situation; 2. Should Rule 408 cover this situation?

ARTICLE VI

Rules 601-606. The Committee did not identify any articular

problems with these rules.

Rule 607. The Committee requested the Reporter to look at

the cases to determine whether any particular problems were
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arising with respect to impeaching one's own witness.

Rule 608.. The Committee agreed that the Rule had been badly

drafted but concluded that it should not be amended as the

language has acquired a recognized meaning as the result of use.

Because evidentiary rules have to be reacted to quickly in a

courtroom they should not become too wordy or too different.

Rule 609. The Committee agreed that although issues exist

about specific crimes that may be used for impeachment and about

whether the prosecution may inquire into the nature of the crime,

the Rule has caused such controversy in Congress in the past that

one should not open a Pandora's box by recommending changes to

Rule 609.

Rule 611. A number of suggestions were made with respect to

clarifying the rule. One suggestion was to amend subdivision (c)

so as to clarify that the examination that occurs after an

adverse witness is examined by the proponent should not be in the

nature of cross-examination. One possibility is to rephrase the

rule in terms of who "adduces" the testimony. The Note should

also be clarified to explain that "impeachment may, of course,

require leading questions." The Committee decided not to revisit

the proper scope of cross-examination.

Rule 612. Should one make it clearer that if the opponent

chooses to introduce the evidence used for refreshing, the

evidence is being admitted for impeachment purposes only? The

Reporter will look at the cases to determine if such a change

would amount to more than an academic exercise. Mr. Robinson

12



agreed to send the Reporter a copy of the Michigan rule that

accomplishes this.

Rule 613. The Committee wants to look further at whether

the rule makes sense in light of the lack of correspondence that

now exists between impeachment and substantive use because of

Congressional changes to the hearsay exemption for prior

statements.

Rule 614. The Committee discussed the advisability of

adding a provision relating to questioning by jurors and whether

such a provision should contain limitations such as requiring the

questions to be in writing and giving the lawyers an opportunity

to object. Instead of specific questions might the jurors

indicate subject matter as to which they want more information

and why? The Committee was concerned that the problems might not

be the same in criminal and civil cases. The Reporter was

requested to report further on these issues and to consider the

possibility of model jury instructions.

Rule 615. The Committee did not find any serious problems

with Rule 615.

ARTICLE I.

Rule 103.. Should one rewrite the rule to deal separately

with bench-tried and jury tried cases? Should there be a

procedure for referring in limine motions to a judge other than

the one who will preside at trial? The Committee decided that it

wished to revisit at its next meeting the Supreme Court's

decision in Luce v. United States. 469 U.S. 38 (1984) which holds

13



that a defendant waives an objection to a trial judge's pretrial

ruling refusing to exclude defendant's prior convictions unless

the defendant testifies at trial.

Rule 104. Should one revise subdivision (a) to add that

rulings on the admissibility of hearsay are governed by this

provision? Are there any other categories of evidence that should

be added to the subdivision or to the Note?

With regard to subdivision (b) the Reporter was directed to

consider whether a problem exists because the rule states "admit"

even though it is intended to be subject to Rule 403.

Rule 105. The rule states that a court, "upon request,"

shall restrict evidence, etc. The Committee wished further

inquiry into whether a court may do so on its own and whether the

rule as written cause problems..

ARTICLE II

Rule 201. Members of the Committee observed that the rule

was not used sufficiently and that there is a conflict between

subdivisions (f) and (g) if the court takes judicial notice on

appeal.

ARTICLE III

After discussion, the Committee agreed that it would not be

desirable to add a rule on criminal presumptions.

Miscellaneous matters. The Committee approved Rule 84(b) on

technical amendments which will become subdivision (b) of Rule

1102.

The Committee discussed at various times the importance of
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leaving a record of its decisions including its decisions not to

amend particular provisions. One possibility that was suggested

was to write a report to be published in F.R.D. Another

recurring issue during the meeting was the extent to which the

Advisory Committee Notes should be updated. It was agreed that

if a rule is changed, the commentary could be updated -- as by

adding a relevant Supreme Court holding -- even if the rule was

not changed with regard to the matter updated. The majority of

the Committee did not favor updating a Note in the absence of a

revision to the rule.
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Via Fax
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MEMORANDUM TO ADVISORY COMMITTEE ON EVIDENCE RULES

SUBJECT: Meeting Schedule and Material on Rule 412

Judge Winter has advised me that the committee meetings on
May 9-10 will begin at 8:30 a.m. in Room 317 of the United States
Courthouse and will recess for lunch at 12:30 p.m. each day.
The meetings will reconvene at 2:00 p.m. and end at 5:00 p.m.
each day. Please note that the courthouse cafeteria, which is
located on the fifth floor, opens at 7:30 a.m.

For your information, I am also sending to you a copy of
section 3252 of the Senate-passed H.R. 3355, "The Violent Crime
Control and Law Enforcement Act." The bill is now scheduled for
conference. The House has designated its conferees, but the
Senate has not done so.

Section 3252 adds a new Evidence Rule 412B that would extend
the protections of Rule 412 to civil cases. (The bill would also
create a new Evidence Rule 412A extending Rule 412 protections to
all criminal cases.)

Please call me if you have any questions concerning this
material or the meeting arrangements.

John K. Rabiej

Attachment

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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1 relevance, and (B) why the probative value of the evidence

2 outweighs the danger of unfair prejudice given the potential

3 of the evidence to humiliate and embarrass the alleged vic-

4 tim and to result in unfair or biased jury inferences. ".

5 (b) TECHNiCAL AMENDMENT.-The table of contents

6 for the Federal Rules of Evidence is amended by inserting

7 after the item relating to rule 412 the following new item:

"412A. Evidence of victim's past behavior in other criminal cases:

"(a) Reputation and opinion evidence excluded.

"(b) Admissibility.
"(c) Procedures.".

8 SEC. 3252. SEXUAL HISTORY IN CIVIL CASES.

9 (a) RULE.-The Federal Rules of Evidence, as amend-

10 ed by section 3251, are amended by adding after rule 412A

I Ithefollouwing new rule:

12 "Rule 412B. Evidence of past sexual behavior in civil

13 cases

14 "(a) REPUTATION AND OPINION EVIDENCE Ex-

15 CLUDED.-Notwithstanding any other law, in a civil case

16 in which a defendant is accused of actionable sexual mis-

17 conduct, reputation or opinion evidence of the plaintiffs

18 past sexual behavior is not admissible.

19 "(b) ADMISSIBLE EVIDENCE.-Notwithstanding any

20 other law, in a civil case in which a defendant is accused

21 of actionable sexual misconduct, evidence of a plaintiffs

22 past sexual behavior other than reputation or opinion evi-

23 dence may be admissible if-

HR 3355 EAS'PP-20
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1 "(1) it is admitted in accordance with the proce-
2 dures specified in subdivision (c); and

3 "(2) the probative value of the evidence out-
4 weighs the danger of unfair prejudice.

5 "(C) PROCEDURES.-(1) If the defendant intends to
6 offer evidence of specific instances of the plaintiffs past sex-
7 ual behavior, the defendant shall make a written motion
8 to offer such evidence not later than 15 days before the date
9 on which the trial in which such evidence is to be offered

10 is scheduled to begin, except that the court may allow the
11 motion to be made at a later date, including during trial,
12 if the court determines either that the evidence is newly dis-
13 covered and could not have been obtained earlier through
14 the exercise of due diligence or that the issue to which such
15 evidence relates has newly arisen in the case. Any motion
16 made under this paragraph shall be served on all other par-
17 ties and on the plaintiff

18 "(2) The motion described in paragraph (1) shall be
19 accompanied by a written offer of proof. If necessary, the
20 court shall order a hearing in chambers to determine if such
21 evidence is admissible. At the hearing, the parties may call
22 witnesses, including the plaintiff and offer relevant evi-
23 denwe. Notwithstanding subdivision (b) of rule 104, if the
24 relevancy of the evidence that the defendant seeks to offer
25 in the trial depends upon the fulfillment of a condition of

t HR 355 EMAS
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1 fact, the court, at the hearing in chambers or at a subse-

2 quent hearing in chambers scheduled for the purpose, shall

3 accept evidence on the issue of whether the condition offact

4 is fulfilled and shall determine such issue.

5 "(3) If the court determines on the basis of the hearing

6 described in paragraph (2) that the evidence the defendant

7 seeks to offer is relevant and not excluded by any other evi-

8 dentiary rule, and that the probative value of the evidence

9 outweighs the danger of unfair prejudice, the evidence shall

10 be admissible in the trial to the extent an order made by

11 the court specifies evidence that may be offered and areas

12 with respect to which the plaintiff may be examined or

13 cross-examined. In its order, the court should consider-

14 "(A) the chain of reasoning leading to its finding

15 of relevance; and

16 "(B) why the probative value of the evidence out-

17 weighs the danger of unfair prejudice given the poten-

18 tial of the evidence to humiliate and embarrass the al-

19 leged victim and to result in unfair or biased jury in-

20 ferences.

21 "(d) DEFIvITIONS.-For purposes of this rule, a case

22 involving a claim of actionable sexual misconduct, includes

23 sexual harassment or sex discrimination claims brought

24 pursuant to title VII of the Civil Rights Act of 1964 (42

25 U.S.C. 2000(e)) and gender bias claims brought pursuant

t HR 3355 EAS
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VIA FAX
May 5, 1994

MEMORANDUM TO JUDGE RALPH K. WINTER AND DEAN MARGARET A. BERGER

SUBJECT: Agenda

Consideration of the proposed amendment to Evidence Rule
1102(b) needs to be considered at the meeting. The proposed
amendment was published for public comment in October 1993. No
comments were submitted on it.

The proposed amendment to Rule 1102 was identical to
proposed amendments to Appellate, Bankruptcy, Civil, and
Criminal Rules. At their respective spring meetings, the
Advisory Committees on Appellate and Criminal Rules approved the
amendment and have transmitted it to the Standing Committee. The
Advisory Committees on Bankruptcy and Civil Rules rejected the
amendment.

John K. Rabiej

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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April 29, 1994 RALPHK.WINTER,JR.
EVIDENCE RULES

MEMORANDUM TO MEMBERS OF THE ADVISORY COMMITTEE ON THE FEDERAL
RULES OF EVIDENCE

SUBJECT: Proposed Amendments to Rule 412 as Transmitted by the
Supreme Court to Congress

I am attaching the proposed amendments to Rule 412 of the

Federal Rules of Evidence as they were transmitted by the Supreme

Court to Congress. Please note that the Supreme Court has withheld

approval of that portion of the proposed amendments to Rule 412

that would apply the Rule to civil cases. The reasons for the

Court's action are set out in the attached letter from the Chief

Justice to Judge Gerry.

John K. Rabiej

Attachments

cc: Honorable Alicemarie H. Stotler



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

RULE 412. ADMISSIBILITY OF ALLEGED VICTIM'S

SEXUAL BEHAVIOR OR ALLEGED SEXUAL

613

1 fact, the court, at the hearing in chambers or at a subise-

2 quent hearing in chambers scheduled for the purpose, shall

3 accept evidence on the issue of whether the condition offact

4 is fulfilled and shall determine such issue.

5 "(3) If the court determines on the basis of the hearing

6 described in paragraph (2) that the evidence the defendant

7 seeks to offer is relevant and not excluded by any other evi-

8 dentiary rule, and that the probative value of the evidence

9 outweighs the danger of unfair prejudice, the evidence shall

10 be admissible in the trial to the extent an order made by

11 the court specifies evidence that may be offered and areas

12 with respect to which the plaintiff may be examined or

13 cross-examined. In its order, the court should consider-

14 "(A) the chain of reasoning leading to its finding

15 of relevance; and

16 "(B) why the probative value of the evidence out-

17 weighs the danger of unfair prejudice given the poten-

18 tial of the evidence to humiliate and embarrass the al-

19 leged victim and to result in unfair or biased jury in-

20 ferences.

21 "(d) DEFIVITIONTS.-For purposes of this rule, a case

22 involving a claim of actionable sexual misconduct, includes
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consent or by the prosecution; and

(3) evidence the exclusion of which

would violate the constitutional rights of the

defendant.

(c) Procedure to Determine

Admissibility.

(1) A party intending to offer evidence

under subdivision (b) must:

(A) file a written motion at least

14 days before trial specifically

describing the evidence and stating the

purpose for which it is offered unless

the court, for good cause requires a

different time for filing or permits

filing during trial; and

(B) serve the motion on all parties

and notify the alleged victim or, when

appropriate, the alleged victim's

guardian or representative.

(2) Before admitting evidence under this

rule the court must conduct a hearing in

camera and afford the victim and parties a

right to attend and be heard. The motion,

related papers, and the record of the hearing

must be sealed and remain under seal unless

the court orders otherwise.



SUPREME COURT OF THE UNITED STATES

FRIDAY, APRIL 29, 1994

ORDERED:

1. That the Federal Rules of Evidence for the
United States District Courts be, and they hereby are,
amended by including therein an amendment to Evidence
Rule 412.

[See infra., pp. .]

2. That the foregoing amendment to the Federal
Rules of Evidence shall take effect on December 1, 1994,
and shall govern in all proceedings thereafter commenced
and, insofar as just and practicable, all proceedings
then pending.

3. That THE CHIEF JUSTICE be, and he hereby is,
authorized to transmit to the Congress the foregoing
amendment to the Federal Rules of Evidence in accordance
with the provisions of Section 2072 of Title 28, United
States Code.
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CKAMSERS Or

THE CHIEF JUSTICE

April 29, 1994

The Honorable John F. Gerry
Chair
Executive Committee
Judicial Conference of the United States
Washington, D.C. 20544

Dear Judge Gerryt

I would like to express the Court's appreciation for the
Judicial Conference's submission of the proposed amendments to the
Federal Rules of Appellate Procedure, the Federal Rules of
Bankruptcy Procedure, the Federal Rules of Criminal Procedure, and
the Federal Rules of Evidence. I am writing to inform you that the
court has approved and forwarded the proposed changes to the
Congress, with one exception.

We have withheld approval of that portion of the proposed
amendments to Rule of Evidence 412 which would apply that Rule to
civil cases, and make evidence of the sexual behavior or
predisposition of an alleged victim admissible only if "its
probative value substantially outweighs the danger of harm to any
victim and of unfair prejudice to any party." Proposed Rule of
Evidence 412(b)(2).

Some members of the Court expressed the view that the
amendment might exceed the scope of the Court's authority under the
Rules Enabling Act, which forbids the enactment of rules that
"abridge, enlarge or modify any substantive right." 28 U.S.C.

S2072(b). This Court recognized in Meritor Saving Bank v. Vinson,
477 U.S. 57, 69 (1986), that evidence of an alleged victim's
"sexually provocative speech or dress' may be relevant in workplace
harassment cases, and some Justices expressed concern that the
proposed amendment might encroach on the rights of defendants.



Honorable John F. Gerry - 2 -

We think the Conference or its committee may wish to consider
this proposal again in the future, in light of the comments and
concerns identified in this letter.

Sincerely,

ccc: Mr. L. Ralph Mecham
Conference Secretary

The Honorable Alicemarie H. Stotler
Chair, Committee on Rules of Practice and Procedure
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September 22, 1993

To: Advisory Committee, Federal Rules of Evidence:

Hon. Jerry E. Smith Hon. Fern M. Smith

Hon. Milton I. Shadur Hon. James T. Turner

Hon. Harold G. Clarke Prof. Kenneth S. Broun

Gregory P. Joseph, Esq. James K. Robinson, Esq.

John M. Kobayashi, Esq. Prof. Margaret A. Berger

Hon. Wayne D. Brazil Prof. Stephen Saltzburg

From: Ralph K. Winter, Chairman

Re: Agenda for September 30 - October 2 Meeting

The following is the agenda for our meetings on Thursday,

September 30 through Saturday, October 2, 1993. The meetings on

Thursday and Friday will begin at 8:30 a.m. and adjourn around

5:00 p.m. The Saturday meeting will begin at 8:30 a.m. and

adjourn no later than 11:30 a.m.

A memorandum with accompanying materials was sent to you on

June 22. You should bring both the memorandum and the materials

to the meeting. Additional materials are included with this

memorandum and agenda. The agenda is as follows:



1. Carnegie Commission Report.

This item was discussed in the June 22 memo, and materials

relating to it accompanied that memo.

2. Rules of Trial ManaQement.

This item was discussed in the June 22 memo, and materials

relating to it accompanied that memo.

3. Rules of Evidence and Sentencing Proceedings: Rule 1101.

This item was discussed in the June 22 memo. No

accompanying materials were sent.

4. UpdatinQ or Modifying Commentaries.

This item was discussed in the June 22 memo. No

accompanying materials were sent. Professor Berger's memo on

Rule 404 issues, which is included in this package, provides a

concrete issue concerning the updating or modifying of

Commentaries.

5. Rule 803(6).

This matter was raised in a letter to the Chair from Roger

Pauley. That letter is among the materials accompanying this

memo and agenda. Whether we should take up the merits of Roger's

proposal at this meeting or hold it in abeyance until we address

Article VIII is a threshold issue.

6. Article IV: Rules 401-412.

This item includes any outstanding policy or drafting issue

regarding these rules. Accompanying this memo and agenda are

memoranda from Professor Berger on Rules 404, 405, and 407. Also

accompanying it is a draft law review article by Professor Reed

2



of Widener University School of Law that is waiting publication

in the Texas Law Review. You will be receiving a draft of

another law review article from John Rabiej. That article is by

Professor Park of Minnesota Law School and will be published in

the Minnesota Law Review.

7. Other Items of Business.

Other matters of business will be discussed at this time.

8. Article VI: Rules 601-615.

If we get to this item, it will include all policy and

drafting issues regarding these rules.

3



U. S. Department of Justice

Crtiminal Division

Washington, D.C 20530

11\N 15 1993

Honorable Ralph K. Winter, Jr.
Audubon Court Building
55 Whitney Avenue
New Haven, Connecticut 06511

Dear Judge Winter:

I am writing on behalf of the Department of Justice to request
inclusion on the agenda of the Advisory Committee on the Federal
Rules of Evidence at its upcoming meeting of a proposal to create
a new Rule of Evidence under which an expert's report of the
analysis of a substance, object, or writing would be admissible as
a kind of business record, unless either party wished to call the
expert.

The proposal, which originated with the Drug Enforcement
Agency (DEA), was inspired by a provision in Chapter 33 of the
District of Columbia Code relating to controlled substance
violations. The DEA is responsible for analyzing all drug evidence
seized by the Washington, D.C. Metropolitan Police Department.
Because of the nature and volume of the seizures and subsequent
prosecutions, DEA encouraged the enactment some years ago of what
is now D.C. Code S 33-556, which provides as follows:

In a proceeding for a violation of this chapter, the
official report of chain of custody and of analysis of a
controlled substance performed by a chemist charged with an
official duty to perform such analysis, when attested to by
that chemist and by the officer having legal custody of the
report and accompanied by a certificate under seal that the
officer has legal custody, shall be admissible in evidence as
evidence of the facts stated therein and the results of that
analysis. A copy of the certificate must be furnished upon
demand by the defendant or his or her attorney in accordance
with the rules of the Superior Court of the District of
Columbia or, if no demand is made, no later than 5 days prior
to trial. In the event that the defendant or his or her
attorney subpoenas the chemist for examination, the subpoena
shall be without fee or cost and the examination shall be as
on cross-examination.
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The constitutionality of this provision under the Confrontation
Clause has been upheld by the District of Columbia Court of
Appeals. See Howard v. United States, 473 A.2d 835 (1984). The
court described the provisions of D.C. Code S 33-556 as "within the
ambit of the business records exception" to the hearsay rule. 473
A.2d at 838. In discussing whether evidence admitted pursuant to
the provision bore sufficient indicia of reliability to satisfy the
purpose of the Confrontation Clause, the court noted that identify-
ing a controlled substance is determined by a well recognized
chemical procedure and the reports thus produced contain objective
facts rather than opinions. Moreover, chemists who conduct such
examinations do so routinely, generally have little interest in the
outcome of a case, and are under a duty to make accurate reports.
Finally, D.C. Code § 33-556 does not preclude the defendant from
inquiring into the reliability of the test, since he may subpoena
the chemist and subject him to crossexamination.

The same or similar factors are present with respect to other
expert examinations such as ballistics and handwriting examina-
tions: recognized standards exist for the analyses which therefore
result in reports that contain objectively obtained facts, and such
experts normally have no interest in or reason to falsify the
outcome of a particular analysis. Most important, the amendment we
are suggesting has a provision allowing the defendant in a criminal
case to subpoena the expert and subject him or her to cross-
examination.

The practical significance of the District of Columbia statute
on which our proposal is modeled is that DEA chemists -- unless
subpoenaed -- do not have to appear personally in court to testify
to the results of their tests of controlled substances, thereby
saving not only their time but that of the parties and the courts.
No witness is even required to authenticate the report because the
D.C. Code provision has been interpreted as "extendting] admissi-
bility of a chemist's report from the business records exception to
a business records-type subset of the official records exception to
the hearsay rule." Giles v. District of Columbia. 548 A.2d 48, 54
(D.C. App. 1988). Thus, in cases where a defendant has no desire
to contest the chemist's report, but for tactical reasons does not
want to stipulate to its conclusions, the D.C. Code provision sets
out an efficient way to introduce the evidence. 1

The same is true with similar reports of other experts.
Frequently in federal trials the results of expert analyses are not
contested. Our proposal would allow the introduction, by either
side, of the expert's testimony in such a situation without the
necessity (but preserving the opportunity) of calling the expert,

1 Of course, there may also be situations in which the govern-
ment does not wish to introduce the evidence by stipulation but
would prefer not to take the time to call the chemist.
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a saving of time for both the court and the expert. Since the
rationale for the amendment does not depend on whether the expert
is employed by the government, our proposal would allow such an
uncontested introduction in cases of tests by private sector
experts as well.

We think that the best way to accomplish this is to amend Rule
803(6) of the Federal Rules of Evidence. Specifically, we
recommend that the current Rule 803(6) be redesignated 803(6)(a),
and that new subsections (b), (c), and (d) be added as follows:

(b) An official report of chain of custody and of an
analysis of a substance, object, or writing, performed by an
expert with an official duty to perform such analysis, shall,
when attested to by that expert and by another person (if any)
having legal custody of the report, be admissible as evidence
of the facts stated therein and the results of that analysis.
Authentication of an official report offered under this
subsection may be made pursuant to Rule 902.

(c) A report of chain of custody and of an analysis of a
substance, object, or writing, performed by an expert who
performed such analysis in the course of a regularly conducted
business activity, shall, when attested to by that expert and
by another person (if any) having custody of the report, be
admissible as evidence of the facts stated therein and the
results of that analysis.

(d) If a party plans to offer a report pursuant to
subsections (b) or (c), a copy of the report shall be
furnished to every other party or his attorney not later than
five days prior to trial. If the expert is subpoenaed for
examination, the expert must be found qualified as such before
the introduction of the report. If the expert or custodian is
subpoenaed for examination, the subpoena shall be without fee
or cost and the examination shall be as on cross-examination.

We note that the final sentence of subsection (b) of our
proposal, which states that authentication of such an official
report may be accomplished pursuant to Rule 902, is to make clear
that such a report, although allowed into evidence under the
"business records" exception to the hearsay rule, is to be treated
as if it were admitted under exception 8 (public records), and
self-authenticated, such as with an official seal, rather than by
calling a witness. This is consistent with the court's statement
in Giles, quoted above with respect to reports admitted under the
D.C. rule, that the rule is really a subset of the official records
exception.
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Your and the other Committee members' consideration of this
matter is deeply appreciated.

Sincerely,

Roger A. Pauley, Director
Office of Legislation
Criminal Division

cc: Margaret A. Berger



TO: Members of the Advisory Committee on Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter

RE: Rule 405

DATE: September 21, 1993

Rule 405 contains a number of ambiguities, some of which are the result of rules

changes since its enactment.

1. Relationship to Rule 404. Rule 405's placement after Rule 404 and some of the

language in the rule and accompanying note suggest to the casual reader that Rule 405's

coverage parallels that of Rule 404 -- that is, that Rule 405 deals with proving the

different categories of evidence explicitly made admissible by Rule 404. That of course is

not the case. The only evidence specifically treated in Rule 404 to which Rule 405 relates

is evidence that falls into the two exceptions stated in subdivisions (a)(1) and (a)(2). Rule

405 also relates to evidence not made inadmissible by Rule 404 -- i.e. character evidence

not being used with a propensity inference -- and does not apply to the other crimes

evidence treated in Rule 404(b). Suggestions for amending Rule 404 to make the

relationship between the two rules clearer are contained in the memorandum on Rule

404 issues.

2. Problems with subdivision (a).

a. The failure to mention Rule 412. Rule 412 currently states in both

subdivisions (a) and (b) that opinion and reputation evidence are not admissible

"notwithstanding any other provision of law." The Committee's proposed amendment to

Rule 412 limits reputation evidence to a civil case and then only "if it has been placed in



controversy by the alleged victim." The proposed Rule 412(b)(2) exception for evidence

of prior sexual behavior between the victim and the accused to prove consent authorizes

use of prior sexual behavior for a propensity inference; it is therefore an instance in

which it is no longer correct to state, as Rule 405(a) does, that reputation and opinion

evidence are always admissible to prove character. Louisiana has recognized this

problem by placing "Except as provided in Article 412" at the beginning of Rule 405(a).

b. Reputation and opinion evidence are not admissible with regard to all

forms of impeachment. Rule 404(a)(3) states correctly that evidence of a witness'

character may be admissible despite the propensity rule as provided in Rules 607, 608

and 609. Certainly reputation and opinion evidence are inapplicable when impeachment

proceeds pursuant to Rule 609 -- another instance in which the sweeping statement in

Rule 405(a) is not correct.

3. Subdivision (b). Problems with regard to the "essential element" language have

already been discussed in connection with Rule 404. See pp. 17-18.

4. The Advisory Committee Note. The Note suggests somewhat tangentially that

expert opinion evidence is admissible. Should the note be expanded to explain how the

courts have treated this type of evidence, and to discuss Rule 405's interrelationship

with Rule 704(b) which bars expert proof with regard to ultimate mental states of an

accused. Rule 704(b) was added after the enactment of Rule 405.

2



TO: Members of the Advisory Committee on Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter

RE: Rule 407

DATE: September 21, 1993

There is a conflict among the circuits as to how Rule 407, which bars evidence of

subsequent remedial measures, should be applied in strict liability litigation.' The

problem arises because the rule provides for exclusion when the evidence is used to

prove "negligence or culpable conduct." In deciding whether and how to amend Rule

407 to deal explicitly with strict liability claims, the rule's underlying rationale, the

impact of substantive doctrine, and the desirability of uniformity in the federal courts

versus conformity with state law all bear on possible choices.

Current law and incentives for forum shopping. Although the majority of the

circuits have extended Rule 407 to apply to all strict liability causes of action,2 the

l Rule 407 provides:

When, after an event, measures are taken
which, if taken previously, would have made
the event less likely to occur, evidence of
the subsequent measures is not admissible to
prove negligence or culpable conduct in
connection with the event. This rule does not
require the exclusion of evidence of
subsequent measures when offered for another
purpose, such as proving ownership, control,
or feasibility of precautionary measures, if
controverted, or impeachment.

2 Raymond v. Raymond Corp.. 958 F.2d 1518. 1522 (1st Cir.
1991); In re Joint Eastern District and Southern District Asbestos
Litigation v. Armstrong, 995 F.2d 343, 345 (2d Cir. 1993); Cann v.



Tenth Circuit resolves this issue in terms of state law which is often to the contrary.3

The positions of the Eighth' and Eleventh' circuits are not clear, but at least some

opinions in those circuits indicate a willingness to admit evidence of some post-accident

remedial measures in strict liability actions.

With the exception of the Tenth Circuit, the federal courts have rejected Erie

concerns in interpreting Rule 407. They assume that the Supreme Court's opinion in

Hanna v. Plummer authorizes federal courts to apply an arguably procedural rule.

They classify Rule 407 as dealing with the ascertainment of truth rather than with

furthering a forum's substantive tort law policies.7

Since a majority of state courts permit the introduction of subsequent remedial

Ford Motor Company, 658 F.2d 54, 60 (2d Cir. 1981), cert. denied,
456 U.S. 960 (1982); Kelley v. Crown Equipment Co., 970 F.2d 1273,

1275 (3d Cir. 1992); Werner v. Upjohn, 628 F.2d 848 (4th Cir.

1980), cert. denied, 449 U.S. 1080 (1981); Grenada Steel v. Alabama
Oxygen Co., 695 F.2d 883 (5th Cir. 1983); Bauman v. Volkswagenwerk
Aktiengesellschaft, 621 F.2d 230, 232 (6th Cir. 1980); Flaminio v.
Honda Motor Company. Ltd., 733 F.2d 463, 469 (7th Cir. 1984);

Gauthier v. AMF. Inc., 788 F.2d 634, 636-37 (9th Cir. 1986).

3 Moe v. Avions Marcel Dassault Brequet Aviation, 727 F.2d

917, 932 (10th Cir. 1984); Herndon v. Seven Bar Flying Service,
Inc., 716 F.2d 553 (10th Cir. 1983), cert. denied, 466 U.S. 958

(1984).

4 Compare DeLurvea v. Winthrop Labs, 697 F.2d 222 (8th Cir.

1982) (bars subsequent remedial measures evidence in a failure to
warn case involving a drug) with R.W. Murray Co. v. Shatterproof
Glass Corp.. 758 F.2d 266 (8th 1985); Unterburger v. Snow Co, 630
F.2d 599, 603 (8th Cir. 1980); Robbins v. Farmers Union Grain

Terminal Association, 552 F.2d 788 (8th Cir. 1977) (all assuming

that evidence of subsequent remedial measures may be admissible).

5 Ebanks v. Great Lakes Dredge & Dock Co., 688 F.2d 716 (11th
Cir. 1982) (applies Rules 401 and 403).

6 380 U.S. 460, 472 (1965).

7 See the extensive discussion in Flaminio v. Honda Motor Co.,
733 F.2d 463 (7th Cir. 1984) (Posner, J.).

2



measure evidence in strict liability cases,' the extension of Rule 407 to strict liability

claims frequently affords defendants an incentive to remove to federal court. The split

in the circuits may also inspire horizontal forum-shopping by defendants who are within

the federal system. Transfers pursuant to 28 U.S.C. §1404 may result as defendants in

product liability actions are often amenable to personal jurisdiction in more than one

forum. Because circuits other than the Tenth view Rule 407 as procedural, the

transferee court will apply its circuit's interpretation of Rule 407 to strict liability

claims.

Rationale. Rule 407, like the other special relevancy rules in Article IV, rests on

two grounds: that the barred evidence has low probative value with regard to a

particular inference, and that public policy dictates exclusion of the evidence. Evidence

of post-accident remedial measures offered to prove negligence or culpable conduct is

inadmissible partly because of relevancy concerns, but primarily so as not to discourage

8 1 Trial Evidence Committee, Section of Litigation, American
Bar Association, Evidence in America: The Federal Rules in the
States S 17.5 (1992). The leading case holding that the traditional
remedial measure rule should not be applied in strict liability
cases is Ault v. International Harvester Co., 528 P.2d 1148 (1974).
Some states have reached this result by statute or rule, see e.cu,
Me. R. Evid. 407 and R.I. R. Evid. 407 (both states allow evidence
of subsequent measures in all types of cases); Alaska R. Evid. 407
and Hawaii R. Evid. 407 (specifically providing that evidence is
admissible to prove defect in products liability actions) and
others by case law interpreting a rule substantially similar to FRE
407, see, e.g., Jeep Corr. v. Murray, 708 P.2d 297 (Nev. 1985);
Hallmark v. Allied Product Corporation, 646 P.2d 319 (Ct. App.
Ariz. 1982), or by commentary to the rule (see Committee Comment to
Colo. R. Evid. 407).

3



defendants from making repairs after an accident occurred.9 How these grounds

operate in product liability cases is a subject of dispute.

a. Relevancy concerns. Advocates of extending the exclusionary policy of

Rule 407 to products liability cases contend that the probative value of the evidence is

too low to meet a Rule 403 balancing test: "[Cihanges in design or manufacturing

process might be made after an accident for a number of reasons: simply to avoid

another injury, as a sort of admission of error, because a better way has been

discovered, or to implement an idea or plan conceived before the accident." 10 They

further argue that the introduction of evidence of subsequent remedial measures would

confuse the jury. In a product liability action, the jury is to determine if the product or

design was defective at the time that the product was made and sold, and the jury's

9 The Advisory Committee Note to Rule 407 provides:

The rule rests on two grounds. (1) The conduct
is not in fact an admission, since the conduct
is equally consistent with injury by mere
accident or through contributory negligence.
Or, as Baron Bramwell put it, the rule rejects
the notion that "because the world gets wiser
as it gets older, therefore it was foolish
before." Hart v. Lancashire & Yorkshire Ry.
Co., 21 L.T.R. N.S. 261, 263 (1869). Under a
liberal theory of relevancy this ground alone
would not support exclusion as the inference
is still a possible one. (2) The other, and
more impressive, ground for exclusion rests on
a social policy of encouraging people to take,
or at least not discouraging them from taking,
steps in furtherance of added safety.

10 Grenada Steel v. Alabama Oxvyen Co., 695 F.2d 883, 888 (5th
Cir. 1983).

4



attention should be directed to this time period.'

On the other hand, proponents of admissibility assert that a blanket rule of

exclusion is over-inclusive -- that there will be contexts in which the evidence is relevant,

and that the issue should be handled pursuant to Rules 401 and 403 rather than by

extending Rule 407's scope to product liability actions."2

b. Promoting repairs. The majority of federal courts has determined that

the reasons for excluding the evidence as proof of negligence apply equally in strict

liability actions. These courts reason, whatever legal theory applies, that defendants will

be less likely to undertake remedial measures if they know that evidence of their actions

will be admitted because of fear that jurors will draw an adverse inference about the

cause of the accident. On the other hand, courts that admit this evidence have pointed

out that a manufacturer is not likely to forego repairs to avoid liability in one case when

the failure to act could expose the manufacturer to liability in many other lawsuits.' 3

c. The inter-relationship with substantive doctrine. A number of courts have

resolved the admissibility of subsequent repair evidence by analyzing the differing causes

of action that pertain in product liability litigation. The New York state courts, for

11 S. Saltzburg & K. Redden, Federal Rules of Evidence Manual
181 (3d ed. 1982). See also Grenada, 695 F.2d at 887.

12 See discussion in Herndon v. Seven Bat FlyinQ Services.
Inc., 716 F.2d 1323, 1327 (1oth Cir. 1983).

13 Herndon v. Seven Bar FlyinQ Service. Inc., 716 F.2d 1323,
1327 (lOth Cir. 1983) ("It is unrealistic to think a tort feasor
would risk innumerable additional lawsuits by foregoing necessary
design changes simply to avoid the possible use of those
modifications as evidence by persons who have already been
injured.").

5



instance, have concluded that failure to warn and design defect cases really sound in

negligence, and that only manufacturing defect cases rest on a true strict liability

analysis in which evidence of subsequent repairs should be admissible." The Eighth

Circuit's cases suggest a similar approach.

Some courts have a special rule of admissibility for recall letters sent by

manufacturers to owners of their product on the ground that the arguments for

admitting this type of evidence are particularly compelling."5 When the plaintiff seeks

recovery because of the very defect that is the subject of the letter, the evidence has

considerable probative value as an admission that the product was defective. Further,

the policy of encouraging defendants to make repairs is not implicated as a recall order

usually issues from a third party or is mandated by statute."

Possible Solutions.

1. The initial question is whether the present situation with regard to Rule 407

has become intolerable? Should the rule be rewritten because it invites vertical and

horizontal forum shopping? Should the rule be more responsive to Erie concerns? Do

the majority of the circuits reach an inappropriate result by extending the rule to all

14 See Cover v. Cohen, 473 N.Y.S.2d 378 (1984); Rainbow v.
Albert Elia Bldg. Co., 449 N.Y.S.2d 967 (1982); Caprara v. Chrysler
Corp., 436 N.Y.S.2d 251 (1981).

15 Rozier v. Ford Motor Co., 573 F.2d 1332 (5th Cir. 1978);
Farner v. Paccar. Inc., 562 F.2d 518 (8th Cir. 1977).

16 See. e.q.. Farner v. Paccar. Inc., 562 F.2d at 527 (8th
Cir. 1977) (it would be unreasonable "to assume that the
manufacturers will risk wholesale violation of the National Traffic
and Motor Vehicle Safety Act and liability for subsequent injuries
caused by defects known by them to exist in order to avoid the
possible use of recall evidence as an admission against them.").
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strict liability actions? A "yes" answer to any of these questions suggests the need for an

amendment.

2. If Rule 407 is revised, should the rule defer to applicable state law?"7 Two

arguments favor such a choice. In the first place, some states view the admission of

subsequent remedial measures in products liability actions as integral to their

substantive policies with regard to these types of actions. If the consequence of

admitting evidence of subsequent remedial measures is to tip the scales somewhat in

plaintiffs' favor, then this choice should perhaps be honored in diversity litigation.

Second, a federal rule that provides incentives for removing actions based on state law

to the federal courts may well be undesirable. These reasons lose some of their strength

if product liability law is likely to be federalized in the near future, or if the trend in the

states is towards greater protection of defendants with regard to Rule 407-type evidence

in strict liability actions.'

Rule 407 could be amended to require conformity to state law by adding a new

second sentence. For example:

When evidence of subsequent measures is offered in connection with a claim
based on strict liability in tort, or breach of warranty, the admissibility of the
evidence shall be determined in accordance with State law.

17 Three evidentiary rules -- Rule 302 (presumptions); Rule
501 (privileges) and Rule 601 (competency, e.g. the applicability
of a Deadman's Act) -- now require a determination in accordance
with state law.

18 The American Law Institute is working on a restatement of
product liability law. The Reporter, Aaron Twerski, advised me that
the issue of subsequent remedial measures evidence will ultimately
be addressed but not before 1995 at the earliest. He has previously
recommended extending the subsequent measures exclusion at least to
design defect and failure to warn cases.
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or
When evidence of subsequent measures is offered in connection with a products
liability claim, the admissibility of the evidence shall be determined in accordance
with State law.

or
When evidence of subsequent measures is offered to prove strict liability, the
admissibility of the evidence shall be determined in accordance with the law of
the State governing the strict liability claim.

3. If the Committee chooses to opt for federal uniformity rather than conformity

to state law, it has three choices: 1) to extend Rule 407 explicitly to all strict liability

cases; 2) to make Rule 407 inapplicable to all strict liability cases; or 3) to make Rule

407 selectively applicable in strict liability cases. This choice is obviously dictated by an

assessment of the consequences.

a. Exclude all subsequent measure evidence. The easiest rule to apply is to

exclude all subsequent measure evidence in all strict liability cases, the current majority

approach. The first sentence of Rule 407 could be amended as follows:

When, after an event, measures are taken which, if taken previously, would have
made the event less likely to occur, evidence of the subsequent measures is not
admissible to prove strict liability, negligence or culpable conduct in connection
with the event.

(Tenn. R. Evid. 407)

b. Make Rule 407 inapplicable in the strict liability case. On the other

hand, the guiding principle of the Federal Rules of Evidence is a disposition in favor of

admitting all relevant evidence. In negligence cases, the probative value of subsequent

measures evidence as proof of defendant's prior culpability is deemed so low that the

policy of liberal admissibility is abandoned lest defendants be deterred from making
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essential repairs. The crucial question is whether the probative value of subsequent

measures evidence is sufficiently high in strict liability cases when offered to prove the

existence of a defect so that the usual general preference for admissibility stated in Rule

401 should apply, subject to case specific exclusion via Rule 403. This solution would

make Rule 407 inapplicable to strict liability claims. Admissibility would not, however,

always follow because application of the balancing test in Rule 403 might result in

exclusion.

Texas makes Rule 407 inapplicable in strict liability cases by adding a new third

sentence to the rule:

Nothing in this rule shall preclude admissibility in products liability cases based
on strict liability.

Iowa reaches this result by adding the underlined language to the second

sentence of Rule 407:

This rule does not require the exclusion of evidence of subsequent measures when
offered in connection with [al claim based on strict liability in tort or breach of
warranty or for another purpose, such as proving ownership, control, or
feasibility or precautionary measures, if controverted, or impeachment.

c. Selective admissibility. Instead of admitting evidence of subsequent

measures on a case-by-case basis when probative value is sufficiently high, the third

alternative is to authorize admissibility (subject of course to Rule 403) only in those

instances in which probative value is generically high. The two most likely candidates

for special treatment are subsequent measures offered to prove a manufacturing defect

and evidence of recall letters. In both of these instances the evidence relates to the defect

that is at issue.
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One possible way of making subsequent measures evidence admissible in

manufacturing defect cases is to add the following language to the first sentence of Rule

407:

or to prove that the product was defective in design or that a warning or
instruction should have accompanied the product at the time of the manufacture.

Another possibility would be to add to the second sentence:

such as proving the existence of a defect in a product liability action based on
strict liability.
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TO: Members of the Advisory Committee on Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter

RE: Rule 404

DATE: September 21, 1993

I. Or2anization of discussion. After a brief overview of the scope of the rule, its

rationale, and the central criticisms that it has provoked, this memorandum turns to

possible amendments to Rule 404 that have been grouped into three categories:

A. Altering the Scope of Rule 404(a). Should the prohibited propensity inference

incorporated in Rule 404(a) continue to apply in all criminal and civil cases subject to

the three specific exceptions contained in subdivision (a)(1)-(3)? Three possible changes

are considered: 1. modifying the propensity rule in cases in which defendant has been

charged with a crime of a sexual nature; 2. modifying the rule or the exceptions to the

rule in civil cases; 3. eliminating the bar on propensity evidence when defendant seeks to

show another person's propensity to commit the crime with which defendant is charged.

B. Making Procedural Changes in Rule 404(b). Discussed are possible changes

affecting the second sentence of subdivision (b): 1. altering the standard of proof that

now applies to Rule 404(b) evidence as a result of the Supreme Court's decision in

Huddleston v. United States, 485 U.S. 681 (1988); 2. clarifying that the issue to which

the other crimes evidence is directed must be controverted; 3. miscellaneous changes.

C. Making Plainer the Current Meaning of Rule 404 and the Advisory

Committee Note. Should an attempt be made to clarify the language of the rule even if

the Committee chooses not to undertake any substantive changes? To what extent, if



any, may the Committee Note be revised if no changes are made in the text of the rule?

II. General Background: The Scope and Rationale of the Rule.

Rule 404(a) restates the traditional propensity rule: evidence of a person's

character, whether manifested through convictions, uncharged misconduct, or specific

characteristics, is not admissible when it is offered solely so that the fact finder may

infer that the person acted in conformity with his or her character on the occasion in

question. Character evidence does not fall within the prohibition of Rule 404 if it is

offered pursuant to an evidential hypothesis that does not entail drawing a propensity

inference. See Rule 404(b). Rule 404 is subject to three exceptions stated in subdivision

(a): 1. an accused may, subject to limitations, introduce evidence of good character to

show that he could not have committed the charged act, and the prosecution may

respond to this evidence; 2. under some circumstances evidence of a victim's character

may be introduced; 3. evidence of a witness' character for veracity is at times admissible

subject to the rules in Article VI of the Federal Rules.

Rule 404, like the other quasi-privilege rules in Article IV, rests on relevancy

and policy considerations: 1. doubt about the probative value of past acts in predicting

the future;' and 2. concern that prejudice is inevitable once the jury becomes aware

that a party has committed similar acts in the past. In criminal cases -- in which the

danger of prejudice is most acute - Rule 404 promotes constitutional objectives. The

I Edward J. Imwinkelreid, The Evolution of the Use of the
Doctrine of Chances as Theory of Admissibility for Similar Fact
Evidence, Anglo-American Review 73, 76 (1993) ("The psychological
literature indicates that character is a relatively poor predictor
of conduct.").
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evidentiary rule works in tandem with the privilege against self-incrimination to ensure

that the accused must be proven guilty. Rule 404 assumes that once a defendant's

criminal past becomes known, the jury will either punish him for prior transgressions,

or will be distracted from properly assessing the evidence relating to the charged

crime.2

The chief general criticisms voiced about the propensity rule are: 1. Rule 404(a)

exacts too high a price by excluding highly probative evidence of the type on which we

act in our every day lives. The strength of this argument varies somewhat depending on

the particular act sought to be proved. See discussion infra. 2. Rule 404(a) is ineffectual

because jurors undoubtedly draw a propensity inference even when evidence is

admitted, as it often is, pursuant to a hypothesis that does not rest on a relationship

between character and conduct.3 Consequently, as the prohibited inference frequently

creeps in anyway, the propensity rule is not worth keeping, particularly since it

generates more reported cases than any other provision in the Federal Rules of

Evidence. 3. Although the propensity rule exists in all Anglo-American jurisdictions,

studies of reported opinions indicate a pronounced tendency to avoid the rule's

prohibition in particular types of cases, such as those involving sexual misconduct or

narcotics prosecutions. Inconsistencies of this sort breed contempt for the law.

2 See id. at 73 (empirical studies indicate that trier more
likely to find adversely to the defendant once it learns about
prior misconduct).

3 Roger C. Park, "Other Crimes" Evidence in Sex Offense Cases
7 (manuscript dated 6/25/93) ("instructing a jury to follow only
the permitted thought-path is like telling someone to ignore every
taste in a Hershey bar except the nuts.").
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M. Possible Amendments

A. Changing the Scope of Rule 404.

1. Sex Crime Prosecutions.

a. Background. As reported out of committee in May 1993, S.11,

the Violence Against Women Act contains a provision directing the Judicial Conference,

within 180 days after enactment, to complete a study and make "recommendations for

amending Federal Rule of Evidence 404 as it affects the admission of evidence of a

defendant's prior sex crimes in cases ... involving sexual misconduct." As of this

writing, no further action has been taken with regard to S.11.

The commentary that follows is not the study mandated by the bill, (see

Attachment A) since such a study would obviously be premature at this time. The

discussion below does not survey the admissibility of prior similar sexual misconduct

under state and federal evidentiary rules, and does not consider all of the specific issues

commanded by S.11. Analyses of state practices and the desirability of changing the

propensity rule in sex crimes cases are considered in two articles now awaiting

publication which are included as Appendix A to provide additional background

information. The authors have agreed to make them available to the Committee at this

time.

The discussion below focuses on the central question of whether the propensity

rule should be modified to permit evidence of a defendant's prior sexual misconduct in a

sex crime prosecution. This inquiry, already a topic of considerable debate because of

heightened attention to crimes of rape and child sexual abuse, has heated up even more

4



because of recent events involving celebrities, such as the highly publicized rape trials of

William Kennedy Smith and Mike Tyson, and the charges against Woody Allen.

Furthermore, legal commentators have long observed that in these kinds of cases some

jurisdictions employ special rules to admit propensity evidence, and that courts tend to

interpret overly expansively the categories pursuant to which prior acts evidence is

admitted on a non-propensity inference.' See The Admission of Criminal Histories at

Trial, 22 U. Mich. J.L.Ref. 713, 723-24 (1989) (reprint of paper prepared by the Office

of Legal Policy, U.S. Dep't of Justice). Most of the relevant decisions have, of course,

been rendered in state courts, as relatively few cases of sexual assault or child

molestation are heard in federal courts.

S.6, which has been introduced in Congress and referred to the Judiciary

Committee, would add Rules 413, 414, and 415 to the Federal Rules of Evidence. (see

Attachment B) These proposed new rules provide that in sexual assault cases, child

molestation cases, and civil cases concerning sexual assaults or child molestation,

evidence that the party accused of these acts has previously committed a similar act is

admissible whenever relevant. In a rape prosecution, for instance, Rule 413 would admit

evidence that defendant had committed an uncharged sexual offense as making it more

probable that he committed the charged crime.

4 The same argument -- that Rule 404(b) is cited to admit
other crimes evidence mechanically, without analysis -- has been
made with regard to conspiracy cases and narcotics prosecutions.
See, e.g., J. Weinstein & M. Berger, Weinstein's Evidence par.
404[09] at pp. 404-58-59 and par. 404[12] at pp. 404-74-404-75. See
also the discussion of narcotics prosecutions in United States v.
Gordon, 987 F.2d 902 (2d Cir. 1993).
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The proposed rules raise a number of serious issues which are discussed below.

Some of these objections apply to any modification of the propensity rule in sexual

assault cases, but others pertain more particularly to the pending version and could be

mitigated.

b. The slippery slope. If the probative value of, and need for,

propensity evidence in other criminal cases is of the same magnitude as it is in sexual

offense cases, then carving out an exception for sexual offense cases will undermine the

continued viability of the propensity rule in general. Although proponents of proposals

to admit uncharged acts in sex offense cases argue that this evidence is particularly

probative - that the likelihood of a sexual offender committing another similar crime is

remarkably high -- the empirical evidence supporting this conclusion is problematic.'

Despite anecdotal evidence, the argument does not even seem particularly convincing in

the case of certain kinds of sexual offenders such as pedophiles.' Furthermore, whether

the rate of recidivism for sexual offenders is higher than for certain types of

professional criminals is debatable.'

If the federal rules are amended to authorize the admission of uncharged sexual

5 Blackshaw, Furby & Weinrott, Sexual Offender Recidivism: A
Review, 105 Psychological Bulletin, No.1 (1989) (concludes that
despite large number of studies of sex offender recidivism we know
little about it because of methodological flaws that enable one to
"conclude anything one wants.").

6 Romero & Williams, Recidivism Among Convicted Sex offenders:
A Ten Year Follow Up Study, 49 Federal Probation 58, 62 (reported
that rearrest rate for sexual assaulters is 10.4% and for
pedophiles 6.2%).

7 Id. (researchers found that non-sex offenders had a
consistently higher rearrest rate than sex offenders).
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offenses because of their allegedly high probative value, the door will be opened to

overturning the propensity rule in other types of cases in which probative value is

arguably high. Whether such a fundamental change in American jurisprudence is

desirable needs to be considered. Whether the federal system should encourage such a

shift by amending Rule 404 to deal with a kind of case rarely found in the federal courts

is questionable. It should also be noted that some very recent state decisions have

refused to admit uncharged misconduct evidence in sex offense prosecutions. See Getz v.

State, 538 A.2d 726 (Del. 1988); State v. Zvback, 93 Ore.App. 218, 761 P.2d 1334

(1988), rev'd on other grounds, 308 Or. 96, 775 P.2d 318 (1989); Lannan v. State, 600

N.E.2d 1334 (1992).

c. The ease with which the uncharged act can be established. In

Huddleston v. United States, 485 U.S. 681 (1988), the Supreme Court held that in order

for evidence of uncharged offenses to be admissible under Rule 404(b), the trial judge

must only find, pursuant to Rule 104(b), that a jury could reasonably conclude by a

preponderance of the evidence that the defendant had committed the prior act. This

standard may not adequately protect the defendant from evidence that jurors tend to

overvalue, particularly if the definition of what constitutes a prior sexual assault is as

broad as proposed in S.6. While it may be difficult to prove sexual offenses, it is also

difficult to counter false accusations. When an alleged victim is willing to testify, or has

made a statement that overcomes hearsay objections, the test of Huddleston is probably

met. Of course, if Huddleston is abandoned in favor of a higher standard (see discussion

infra), this objection will not apply.
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Furthermore, Huddleston should perhaps not apply. The Supreme Court in

Huddleston was concerned with non-propensity evidence admitted pursuant to

subdivision (b). Evidence of prior sexual misconduct would be admitted as an exception

to the propensity prohibition in subdivision (a). The existing exceptions to subdivision

(a) offer no guidance about the appropriate burden because Rule 405 allows proof by

reputation or opinion only. Presumably, given all the problems with evidence of prior

sexual misconduct, one could require a preliminary determination by the court pursuant

to Rule 104(a) as a condition to admitting such evidence. Whether a standard higher

than the usual preponderance of the evidence should be required would also have to be

decided.

Another possible solution would be to limit the use of prior misconduct to

instances in which there has been a conviction. This modification would relieve jurors of

having to cope with the collateral issue of whether defendant committed the uncharged

act, and defendant of having to mount a defense with regard to uncharged crimes. Of

course, such a limitation would cut down enormously on the cases in which evidence of

prior sexual misconduct would be usable. It must also be remembered that some acts of

sexual misconduct are so unique that they are properly admissible pursuant to Rule

404(b) even under the present rule.

d. The interaction with Rule 412. Although the propensity rule

incorporated in Rule 404 is probably not constitutionally required, constitutional

difficulties might arise were propensity evidence relating to the defendant's prior sexual

conduct proffered in a case in which the prosecution invoked Rule 412 to bar the same
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kind of evidence against the complainant. A judge might well find that under these

circumstances, the evidence offered against the complainant "is constitutionally required

to be admitted" pursuant to Rule 412(b)(1) of the Federal Rules of Evidence.8 Allowing

the prosecution to make use of an evidentiary principle while simultaneously restraining

the defendant from introducing probative evidence is constitutionally suspect. Cf.

Chambers v. Mississippi, 410 U.S. 284 (1973).

If, in order to avoid constitutional difficulties, judges permit defendants to

introduce evidence of complainants' past sexual behavior, the result may well be that

which Rule 412 seeks to avoid - an unwillingness on the part of victims of sexual

assaults to bring charges. Aside from undermining the rationale of Rule 412, this

outcome would be directly contrary to the objective sought by those who advocate

elimination of the propensity rule in sexual misconduct prosecutions in the hope of

obtaining more convictions.

2. Civil Cases. By stating without any limitation that "evidence of a

person's character or a trait of character is not admissible" to prove propensity, Rule

404(a) makes the prohibition applicable to all cases including civil cases. In contrast, the

word "accused" in subdivisions (a)(1) and (a)(2) indicates that the exceptions apply only

in criminal cases. This reading of Rule 404(a) is supported by the Advisory Committee

Note which states quite clearly that evidence of conduct may not be used for a

propensity inference in civil cases and that the exceptions stated in subdivisions (a)(1)

8 Our pending amendment to Rule 412 provides in subdivision
(b) (1) (C) for the admission in criminal cases of "evidence the
exclusion of which would violate the constitutional rights of the
defendant."
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and (a)(2) do not apply, The Advisory Committee defended its extension of the

propensity rule to civil cases because of character evidence's low probative value and

tendency to cause prejudice; it was unwilling to extend the defendant's option to

introduce evidence of good character for fear of opening the door to psychological

evaluations and testing.

Despite the clear mandate of Rule 404(a), an occasional federal court has

indicated a willingness to extend the exceptions to a civil case if the conduct at issue is

criminal. See. e.g.. Bolton v. Tesoro Petroleum Corp., 871 F.2d 1267 (5th Cir.) (civil

RICO; evidence admissible in a trial raising quasi-criminal allegations), cert. denied,

110 S.Ct. 83 (1989); Perrin v. Anderson, 784 F.2d 1040, 1044 (10th Cir. 1986)

("Although the literal language of the exception to Rule 404(a) applies only to criminal

cases, .. . .when the central issue involved in a civil case is in nature criminal the

defendant may invoke the exceptions to Rule 404(a)."); Crumpton v. Confederation Life

Ins. Co., 672 F.2d 1248, 1253-54 & n. 7 (5th Cir. 1982) (action on accidental death

policy where insured had been shot by woman who claimed he raped her; beneficiary

allowed to introduce evidence of insured's good character; court affirmed "when

evidence would be admissible under Rule 404(a) in a criminal case, we think it should

also be admissible in a civil suit where the focus is on essentially criminal aspects, and

the evidence is relevant, probative, and not unduly prejudicial;" alternative holding).

The Committee might wish to reconsider the original Advisory Committee's

conclusion, taking into account whether legal developments since 1975 justify a recasting

of the propensity rule in civil cases. For instance, does the increased reliance on quasi-

10



criminal measures such as civil RICO and forfeiture proceedings make a difference, or

an increase in intentional tort actions which furnish the closest analogy to criminal

misconduct?

A number of the states have revised Rule 404(a) to deal specifically with

problems posed by civil cases. See 1 Trial Evidence Committee, Section of Litigation,

American Bar Association, Evidence in America: The Federal Rules in the States § 14.2

at pp. 4-5 (1992). The Texas rule broadens the (a)(1) exception to allow proof of good

character in all instances involving accusations of moral turpitude whether in a civil or

criminal case. and extends the (a)(2) exception to the character of victims of assaultive

conduct in civil actions:

(1) Character of party accused of conduct involving moral turpitude. Evidence
of a pertinent trait of his character offered by a party accused of conduct
involving moral turpitude, or by the accusing party to rebut the same;

(2) Character of alleged victim of assaultive conduct. Evidence of character for
violence of the alleged victim of assaultive conduct offered on the issue of self-
defense by a party accused of the assaultive conduct or evidence of peaceable
character to rebut the same.

3. A Third Party's Propensity. Read literally, Rule 404(a) excludes

evidence relating to any person's character when offered for a propensity inference. See

United States v. McCourt, 925 F.2d 1229, 1235 (9th Cir. 1991) (rule applies "to any

person, and to any proponent"). In a criminal case, when the accused wishes to

introduce character evidence to suggest that someone else was the perpetrator of the

charged crime, concerns that propensity evidence will undermine defendant's

presumption of innocence obviously are inapplicable. Rather, strict utilization of Rule

404 will deprive the accused of exculpatory evidence regardless of its probative value
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even though it might engender a reasonable doubt. Few cases have dealt with this issue;

sometimes the evidence proffered by defendant is found to satisfy Rule 404(b). See. e.g.,

United States v. Aboumoussallem, 726 F.2d 906 (2d Cir. 1984) (defendant who claimed

that he had been duped into smuggling by his cousins wanted to show that his cousins

had duped others; court found that evidence satisfied Rule 404(b) but not Rule 403).

Should the propensity bar be removed when an accused seeks to introduce character

evidence relating to a third person so that admissibility will be governed by Rules 401

and 403 rather than Rule 404?

B. Amendments to Rule 404(b).

1. Changing the burden of proof. Until the Supreme Court's decision in

Huddleston v. United States, 485 U.S. 681 (1988), there was a conflict in the circuits as

to the height of the prosecution's burden in proving the other crime, and as to whether

Rule 104(a) or (b) applied. The Supreme Court resolved the issue by holding that the

trial judge need not make a finding with regard to other crimes evidence; rather,

pursuant to Rule 104(b), the court "simply examines all the evidence in the case and

decides whether the jury could reasonably find the conditional fact . . .by a

preponderance of the evidence."

There are critics who argue that the Huddleston standard does not afford the

accused sufficient protection. The American Bar Association's Criminal Justice Section

has urged abandonment of Huddleston in favor of a clear and convincing standard, and

its position has been endorsed by the A.B.A.'s House of Delegates. 9 A number of states

9 See E.J. Imwinkelreid, UncharQed Misconduct Evidence S 2:08
(1993 Supplement).
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have refused to adopt Huddleston in construing their own versions of Rule 404. See.

e.g.. State v. Faulker, 314 Md. 630 (1989). The Court of Appeals of Maryland,

Standing Committee on Rules of Practice and Procedure has recently stated that it

"intends to make no change in Maryland Law." Report at 37 (1993). Minnesota added a

sentence to its Rule 404 after Huddleston:

In a criminal prosecution, such evidence shall not be admitted unless the other
crime, wrong, or act and the participation in it by a relevant person are proven
by clear and convincing evidence.

Congress, however, may well wish to retain the status quo. Whether Huddleston

should be extended to proof of prior sexual misconduct if such evidence is allowed as an

exception to the propensity rule is discussed supra.

2. Clarifying whether the evidence must relate to a disputed issue. The

courts are divided about the extent to which a consequential fact must be controverted

in order for other crimes evidence to be admissible to prove that fact. A subsidiary issue

on which courts disagree is whether the defendant has the right to preclude the

prosecution from proffering other crimes evidence by offering to stipulate to the

consequential fact to which the evidence is relevant. The Supreme Court by-passed the

opportunity to clarify the stipulation issue when it dismissed its writ of certiorari in

United States v. Hadlev, 918 F.2d 848 (9th Cir. 1990) as improvidently granted. The

stipulation issue is extensively discussed in E. Imwinkelreid, supra at §§ 8:10-8:15.

The words "if controverted" do not presently appear in Rule 404, although they

do in Rule 407. Consequently, it is arguable that the plain-meaning of Rule 404(b) does

not condition the admissibility of other crimes evidence on the defense having created an
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actual dispute -- through evidence or other means such as an opening statement -- about

the consequential fact to which the evidence is offered. The differences in the circuits is

most apparent in connection with the issue of intent. Some courts allow other crimes

evidence whenever specific, as compared to general intent, is a required element. See,

e~., United States v. Briscoe, 896 F.2d 1476 (7th Cir.), cert. denied, 111 S.Ct. 173

(1990); United States v. Engelman, 648 F.2d 473, 478 (8th Cir.1981). However, the

nature of some crimes is such that no genuine issue of intent exists because of the

inference that arises from the criminal act itself. Allowing other crimes evidence in such

circumstances invites a propensity inference. See. United States v. Kramer, 955 F.2d

479, 492-93 (7th Cir. 1992) (Cudahy, J. concurring) (criticism of specific intent

distinction). Other courts require the issue of intent to be seriously disputed and refuse

to allow other crimes evidence when, for example, the defendant claims that he did not

commit the charged act. See. e.g., United States v. Figueroa, 618 F.2d 934, 940 (2d Cir.

1980)..

The Supreme Court's opinion in Estelle v. McGuire, 112 S.Ct. 475 (1991), a

habeas corpus challenge to a California conviction, contains dictum that provides some

ammunition for concluding that the prosecutor is free to introduce other crimes evidence

even when the defendant has failed to raise an issue concerning the fact which the

evidence seeks to prove. In a prosecution charging defendant with the murder of his

infant daughter, the prosecution offered evidence that she was a battered child. The

Court of Appeals had ruled that this evidence should have been excluded because

defendant did not raise a defense of accidental death. The Supreme Court disagreed:
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[T]he prosecution's burden to prove every element of the crime is not relieved by

a defendant's tactical decision not to contest an essential element of the offense.

In the federal courts "[a] simple plea of not guilty...puts the prosecution to its

proof as to all elements of the crime charged." Matthews v. United States, 485

U.S. 58, 64-65 (1988).

Id. at 475.

Is this an issue we wish to address? For instance, the words "if controverted"

could be added to Rule 404(b) after the words "mistake or accident."

Tennessee requires that upon request the judge must hold a hearing outside the

jury's presence and at that hearing

The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the

material issue, the ruling, and the reasons for admitting the evidence;

Tenn R. Evid. 404(b)(2).

3. Other suggestions. Should one add a ten year limitation to Rule 404(b)

analogous to that contained in Rule 609(b) regarding the use of convictions for

impeachment? Should the rule add language aimed at distinguishing between "other" or

"extrinsic" acts versus the "same" or "intrinsic" acts. Some recent codifications have

attempted to deal with this issue. Louisiana has added the following language at the end

of Rule 404(b):

, or when it relates to conduct that constitutes an integral part of the act or

transaction that is the subject of the present proceeding.

Kentucky has added a second subdivision to Rule 404(b) that deals with this issue

somewhat differently:

(2) If so inextricably intertwined with other evidence essential to the case that

separation of the two (2) could not be accomplished without serious adverse effect
on the offering party.
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C. Amendments Aimed at Clarification of the Existin! Rule. This section

considers whether any changes should be made in the text of Rule 404 or the Committee

Note to make them more comprehensible even if the Committee does not wish to affect

the current meaning of the rule. Since the Committee has never had an opportunity to

discuss the costs and benefits of revising rules in the interest of intelligibility, I have

proceeded in the following manner. Rather than redrafting Rule 404 before knowing the

Committee's views on when clarification is worth the risk of inadvertently creating

unanticipated problems, I have instead categorized different kinds of possible changes so

that we can consider general principles as well as specific changes. The sample

amendments to Rule 404 which are set forth are intended more as illustrations of issues

than as recommendations about specific language that should be adopted if the

Committee determines to resolve the difficulty in question.

1. Enhancing plain-meaning. Into this category I have slotted possible changes

that would make the intended plain-meaning of the rule plainer. Law professors would

perhaps agree that the scope of Rule 404, and its interrelationship with Rule 405, often

elude the casual reader.

a. Should the rule deal more comprehensively with character? Would

lawyers better understand the scope of Rule 404 if the rule dealt with character evidence

more comprehensively. Rule 404 prohibits the inferential or circumstantial use of

evidence to prove conduct in conformity with character except in three specified

circumstances. Subdivision (b) explicitly acknowledges that this general prohibition is

inapplicable when evidence is offered to prove something other than character so that no

16



inference from character to conduct is entailed, The text of Rule 404 does not, however,

explicitly state that the rule is equally inapplicable when a person's character is directly

relevant without an inference about his or her conduct. Whether this is adequately clear

is problematic despite being mentioned in the current Committee Note.

Oregon has changed the title of its Rule 404 to read: Character Evidence:

Admissibility. It then adds a new first subdivision:

(1) Admissibility generally. Evidence of a person'scharacter or trait of character
is admissible when it is an essential element of a charge, claim or defense.' 0

A more ambitious undertaking would be to redraft Rule 404 to make clearer the

difference between inferential and non-inferential use, and to tie the methods of proof

more directly to the various ways in which evidence relating to a defendant's character

may be used."

b. Is the rule sufficiently clear as to when character evidence is

admissible? Advisory Committee Note to Rule 404 (a) states:

Character questions arise in two fundamentally different ways. (1) Character
may itself be an element of a crime, claim, or defense. A situation of this kind is
commonly referred to as "character in issue." Illustrations are: the chastity of the
victim under a statute specifying her chastity as an element of the crime of
seduction, or the competency of the driver in an action for negligently entrusting

10 Montana has adopted a similar provision as the last
subdivision in Rule 404 but without a change in the caption of the
rule to indicate that it is dealing with character evidence in
general.

1' See Glen Weissenberger, Character Evidence Under the
Federal Rules: A Puzzle with Missing Pieces, 48 Cincinnati L. Rev.
1, 12 (1979). Professor Weissenberger's proposal which combines
Rules 404 and 405 is attached. See Attachment C.
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a motor vehicle to an incompetent driver."

The Note further states that allowable methods of proof are dealt with in Rule 405. That

rule refers to "cases in which character, or a trait of character of a person is an

essential element of a charge, claim or defense." (emphasis added)

Is this language misleading? The formulation of "essential elements" in Rule 405

and the illustrations in the Rule 404 Note about formal "elements" of causes of action,

suggest that something more is intended than character being a "fact that is of

consequence." See Rule 401. Although reported opinions do not indicate that courts

insist on anything other than a showing of relevancy, the departure from the language

of Rule 401 may suggest that something more is required of a proponent. The Bar's

discomfort with the meaning of an "essential elements" test was apparent when we

discussed Rule 412.

If the Committee wishes to make Rule 404's treatment of character evidence

more comprehensive by adding a provision that character evidence offered to prove

something other than propensity is admissible (see a. supra), the formulation must be

coordinated with Rule 405. Consequently, the "essential claims" phrase would have to be

retained if Rule 405 is not amended.

c. Is Rule 404's treatment of civil cases adequate? This discussion is

concerned with the clarity of the rule with regard to civil cases rather than with its

wisdom which is discussed supra. Rule 404 makes two somewhat indirect statements

12 The terminology, "character in issue," is also used in
connection with the very different situation codified in
subdivision (a) (1) when the accused is allowed to introduce
evidence of his good character.
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about the inferential use of character evidence in civil cases. The Advisory Committee's

intent is clearly expressed in the accompanying Note. By stating without any limitation

that "evidence of a person's character or a trait of character is not admissible" to prove

propensity, the Rule makes the general prohibition applicable to civil cases. By using the

word "accused" in subdivisions (a)(1) and (a)(2), it limits the two exceptional

circumstances in which the propensity inference is usable to criminal cases. One could

make both of these points explicitly. Adding "in a criminal case" to the exceptions (if

that is the desired rule) would eliminate arguments that "accused" means the defendant

in a civil case.

d. Is the relationship between subdivision (a) and subdivision (b)

sufficiently clear? Is it helpful that the first sentence of subdivision (b) restates the

general rule of subdivision (a)? One consequence is that courts at times quote this

sentence and cite subdivision (b) when they are they are solely concerned with analyzing

the scope of the propensity rule. The case is then classified in annotations, etc. as a Rule

404(b) case. Furthermore, the repetition in (b) perhaps obscures the difference between

a propensity and non-propensity inference, and promotes the erroneous impression that

subdivision (b) is an exception to subdivision (a).

2. Codifying Supreme Court holdings. There is precedent for amending

the Evidence Rules to incorporate Supreme Court holdings; both the Civil and Criminal

Rules of Procedure have at times been amended to codify a Supreme Court holding."3

13 For instance, the work product rule in Fed.R.Civ.P. 26 has
its genesis in Hickman v. Taylor, 329 U.S. 495 (1947) and Criminal
Rule 26.2 was in part a response to United States v. Nobles, 422
U.S. 225 (1975).
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Most evidence courses now teach evidence as a code subject, and the multi-state bar

exam is based on the Federal Rules of Evidence. Failing to incorporate a significant

decision of the Supreme Court that is essential to understanding and using a particular

rule may therefore mislead the advocate who expects to find everything in the Rules. On

the other hand, additional codification will make the rules more prolix.

Possible candidates for codification are Huddleston v. United States, 485 U.S. 681

(1988), see suora and Dowling v. United States, 493 U.S. 342 (1990) (evidence of crimes

of which defendant has been acquitted may be admitted pursuant to Rule 404(b).

Huddleston is the far more significant opinion since its holding applies in every case in

which Rule 404(b) evidence is proffered, and a number of states interpret identical

versions of Rule 404 differently. See discussion supra and see 1 Trial Evidence

Committee, Section of Litigation, American Bar Association, Evidence in America: The

Federal Rules in the States § 14.2 (1992). A sentence with a cross-reference to Rule

104(b) could be added to the end of subdivision (b), or a comment could be added to the

Note. The need to codify Dowling is considerably less.

3. Adding cross-references. Rule 404 currently contains cross-references to Rules

607, 608 and 609 in subdivision (a)(3). Subdivision (a)(2) should perhaps state that it is

subject to Rule 412 since it clearly is. See Iowa and Texas Rule 412. A cross-reference to

Rule 405 might also be desirable to clarify the relationship between Rules 404 and 405.

See discussion of Rule 405.

4. Revising the notes. In a previous memorandum I questioned whether we are

free to issue new notes if we make no changes in a rule. Assuming that we may make
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changes (either in conjunction with amendments to the text of the Rule or otherwise),

we need to consider the type of changes we would wish to undertake.

a. Correcting errors. The third paragraph of the Note is clearly wrong in

light of Rule 412 in the example it gives of evidence of the character of the victim being

admissible on the issue of consent in a rape case.

b. Updating case law developments. The extent to which one should update

references in the Committee Note is particularly troublesome with a rule like 404 which

has engendered so much commentary both in the courts and legal literature. For

instance, an entire treatise is devoted solely to Rule 404(b). Do we want to include

references to helpful secondary materials? even if their authors are members of the

Evidence Committee?

21
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Ss i_ REPw W oN FEDERAL RULE OF EVDuc 404

(a) SJD - Nt later tSan 180 days tr Vh de of enactmet of thf

Act the Judicial Confrence shal complet a study of, and shall subm to

Congress, recommendatoons for amending Federal Rul of Evidence 404 - It

sues the admission of evdence of a deftendanrs prior - crime In cases

brought pursuant to chapter 10A or other cases Inohng Sexual mlonduct

(b) SPECIFIC l$SUES.- ThIs Study sluM Inludes, but is not lImited to,

cons~deration of the bolowing Issues: (1) a survey of exstng law on the

Introduction of prior Sflhar sex crime under sate and federal evidentiary rules;

(2) a recommendation about whethr Rule 404 should be amended to introduoe

evidenc of prior sex crimes and, if so, (a) whether such as could be used to

prove the defendantes propensitf to act therewth and (b) whether prior similar

sex crimes should be admitted ftor purposes other than to sow character; (3) a

recommendation about whether similar act, if admittled1 should meet a

threshold of simlarilty to tme crime charged; (4) a recommendion about

whether sirilar acs, if admitted, should be confined within a certain time period,

(e.g. 10 yearn); and (5) the effec, n any, of the adoption of any proposed

changes on the admisibility of evidence under Rule 412, the rape shield law.
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new baby, or an aging Parent with a se- The bill contains three t itles. Title I Sec. 109. Extension and strengthening of res-.Lrious medical problem. That worker's Is concerned with violent sex crimes. titution.presence In the home for the time it Subtitle A at title I Increasce penalties te.h1 r noreen ofsrenstiuion or fdersltaes to get the family through the sit- for sexual violence and strengthens thetruhsspninofera

.%uation will make a difference not only rights and remedies available to vic- sec. 111. civil remedy for victim's of sexualIn the worker's peace of mind during times of sexual violence.. . volence.the crisis, but in her or his ability to Subtttley B contains changes In rules Si'i-z, v-.E FEIECPA'~Edo their Job well for months and years of'evidence, practice, and procedure to AND PROCEDURE&fter they return to work, facilitate effective prosecution of via- Sec. 121. Admissibility of evidence of similarMir. President, as much as I have ln e ieor.adt rvn bi crimes In sex offense cases.been proud a-nd pleased to support fam- ovctmanicrseheigsofSee. 122. ExesHn teghnn frapily and medical leave legislation for vicis itmsil athe past several years. I wiU be even "Si'~feCadesstepolmo e.13 ndisblt feiec oso~.more happy to see this bill with a pub-~ sexual assaults at colleges and univer-Proctnorivainh,lic law number assigned to it. Those Bities.. Sec. 124. Rih ftevci ofi rat-Members or Congress and organizations Subtitle D contains new justice as- ment In legal proceedings.who have put In yeoman s service In ssac esrst nac tt Sec. 125. Right of the victim to an impartialthis effort can then move on to other adLclefrsgintexlvo-jury'.
pressig issus facng Ameican fnti..lence. Sec. 126. Victim's right of allocation in Sen-lies. Thank you. Mr. President..Title II of the bill concerns domestic* - tencing.Mrs. BOXER.. Mr. President, it bag violence, Btalking, and offenses against Sec- 127. Victim's right of privacy.been a. ldng diffcult light, but today the family. It strengthens the Federal SUBTITL C-SAFE CAMPUYSESwe stand a few short steps from Vic-rsoetodmtivolnesok. Sec. 1:11. National baseline stud~ ncmu

tory. We now have-a Congress that will Ing, and noncompliance with child sup>-sealsautpass the Family and Medical Leave Act port obligations in cases with Inter-' SU~rL D-ASSISTAE TO STATES ANDand a President who has a-greed to sign stt lmns eursrprtsonaLCITSz..'it into law. I am proud to be an origi-n beofissofipractoi- Sec. 141. Sexual violence grant program.
fina cosonso of his egisatio. tetingthe ictis ofdometic ic-Sec. 142. Supplementary grants for states-,?~ na opno fti egsain.tcig h vciso oetcv adopting effective laws relatingThe Family nd Me~icajLeave Actlence, and establishes a new justice as- . , to sexual violenoe..-',.twhich provides famfles with job seotn- sac iormt nac tt n TITLE Il-DOMESTIC VIOLENCE, STALK-~J-Frlty at a time when -theyr most need It. local effort to combat domestic vie- IN'G. AND OFFENSES AGAINST THE'~ ~Is lon overus. N workr shold belence and stalking, and to enforce child FAMILYQtt~-subject to termination for taking time supr biain.- Sec 201. Interstate travel to commit spouse'offto arefor & sick child. I believe TitleeIEE of the bill, establishes a. na- ' abuse Or to violate protective~ that not nly winl this binl institute tional task force on violence- against . order; interstate stalking.huan workplace policies, it women. The task force would carry out ,Sec. 20.Full faith and credit for protective

will make worers more productive-by.-. a compr'ehensive examination of 'vi0. e.23 or-omldne wihrhlssppri~ elimnatingthe prospect that they -lent crime ag'ainst women, and rec-~ .23 Nob-mlimion wit intesldt cses.or~~~woud leav to' choose between. their ornmend additional reforms and Im-. Se ., ob4 Prsumtion agInInestactel custos
"~~'fa~mflles and their Jobs -, provementa.' - ~~~~~for spouse abusers.I urge m colleagues' to jo'ia l. in~ L look forward to working with the - Sec. 206.'Report on battered women's syn-

"'and Medical Leave Act"" aryZ Conhittee In - finding comon Sec. 206. Rej'ort on confidentiality of ad-~~~. "- ~~~~~ground in our legislative proposals, and dresses for victims of domesticseeing them adopted into law. :-Violence.BY Mr. -DOLH' (for himself.' Mr sen hmaope nolw See- 2DT ~Report oh recordkeeping relating toTutu~ro~nMr. " npsy Mr. I ask unanimous- consent that the domestic violence.
6. MCAINMr.. SPzc-O,' and Mr text of the bill and any additional Sec. 208. Domestic Violence and family sup-

COVERDELL,): -7 - - ~~statements be Printed in the CoNOREs. port grant program.:A ilto Prevent and punish sex- SIONAL RECORD . TITLE Irn-NATIONAL TASK FORCE ON'J~' nl vioenceand domeskio violence, to There being no objection, the mate- - - VIOLENCE AGAINST WOME-N 'ct'- ssistad prtect the victims of such riai was ordered to be printed In the Sec. 301. Establishment.es.~ to assist State and local ef- RECORD, as follows: - e.32 uiso akfrefects, ad for oter purpoes to te Be U eccted bi the S6See. 303. Membership. -and for other purposefg, to the S. 6 ~~~~~See. 304. Pay.'''Co~nlmittee on the Judiciary. B .eatdb h Senate and House of Rep- Sec. 306. Executive director and staff.re~seltaftese. Of the United States of America in Sec. 306. Powers of task force.~4~SEXUAL ASSAULT PREVENTION ACr OF IM Con~gress assembled. Sec. 307. Report.v 'Mr. DOLE.Mr. Presiclent, as I stated SECTION L SHORT TITLE. Sec. 308. Authorization of appropriation.,,,', erlir. amJoined today-by several of This Act may be cited as the -Sexual As- Sec. 309. Termination. IyReulcan colleagues In introduc- mault Prevention Act of 199".. TITLE I-S=AL VIOLENCE -Ing he SxualAssault Prevention Act SEC. 2. TABLE OF COTm SUETITL A-PENALTIES AND REMMnIES~~ Of 1993. - - ~~~~~~sec. 1. Short title. SEC. ia. PRE-TRIAL DrETENTON ; sim or.As is my right as Republican leader, Sec. 2. Table of contents. Scin35(X)o il 8 ntdSae
hgaved aske tha thissy boilln bhe des- SU`B'rrrZs A-PENALTIES AND RIiEIannS Code. is amended by striking ". or"' at the E iignate ~ ~ ," sybolizng th factSec, 101. Pre-trial detention in sex Offense end of subparagraph (A) and inserting athat this bill is a top Priority of Senate Cases, semicolon, by striking the period at the endRePublicana This legislation is a~lso sec. 102. Death Penalty for murders comrmit.- Of subparagraph (B) and inserting o' r"'. andbeing introduced in the House by Con- ted by sex offenders, by adding after subparagraph (B) the follow-tres5womans SUSAN MOLINAR.I of New Sec. 103. Increased penalties for recidivist ing new subparagraph:York- sex offenders. -(C) any felony under chapter 109A orI firs introuced lgislaton simlar Sc. 14. Increased penalties f or sex offenses chapter 110 of this title."S. 6 In ebruaryof l99~-early 2against victims below the age SEQ 102 DEATH PENALTY iroa Kuswni COM.'t Y 6 nFbrayor19snal of 16. bUTrED BY SEX OFFELNDER&aLinago. I reintroduced the legisla- sec.- 105. Sentencing guidelines increase for Title- 18 of the United States Code istin aitfal Iknwthat Senator sex offenses. amended-DIZIN is also) very Interested in this Sec- 106. EH1V testing and penalty enhance- ()b digtefloignwscinaIsuand hope we can work together Sc17Pament of cstx offes HIV L testingigth fllwignoosctonto witelegslaiontha WIUproec ec.107 Pament in csex offes BJ tsigfrthe end of chapter 51:~ Writ legils~zjn tha willprotet victims In sex offense cases. - lL aia uihetfrMres~Women fom crie in te strets andSec. 108. Increased penalties for drug dis- Commuzttod bY~ Sex (MendarxcrIIir In their own home. tributlom to pregnant woman. `(a) Os'FzaSE -Whoever-
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- ..M causes the death of a person mIntn- "(9) JUDO& AND JURY AT CAPIAL SENTENG- under subsection (I) outweigh any mitigatingtionally. knowingily. or through recklessness iNO HEAriUnO.-A hearing to determine factors, then the jury Sb-all recommend amanifesting extreme Indifference to human whetber the death penalty will be tzrposed sontence of death. in any other Ca'"., the jurylife, or for an offense under this section shall be con- shall not recommend a sentence of death. In1(2) causes tho death of a person through ducted by the judge who presided at trial or any other case. the jury shaill not rec-
the intentional infliction of serious bodily accepted A guilty plea, or by another judge if omnmend a sentence of death. Thbe jury shallin jU ry; that judge is not available. The hearing shall be instructed that It must avoid any Influ-
-hsali he punilhed as provided In subsecticon be conducted before the jury that deter-ruied ence of sympathy, sentiment, passion. prej-u-
(c) of this section. the defendants guilt If thiat jury Is available. dice, or other arbitrary factors ba Its deci--(b) FEDEL.AL Jt:ISDcscsio.sj.-There Is Fed- A new jury shall be impaneled for the pur- sinn, and should make such a recorrunenlda-
e-ral jurisdiction over an offense described In pose of the hearing If the defendant pleaded tion as the informration warrants.this section If the conduct resulting, In death guilty, the trial of guilt was conducted with- -(b-) SrECIAL PRRCAUTION TO ASSURE
occurs In the course of another offense Out a jury, the jury that. deter-mined the de- AGAIN4ST DiSCRIMINATsoN.-In a heartng heldaigain-st the United Staees. fendant's g-uilt, was discharged for good before a jury, the court, before the return of

-(c) PENALTY.-An offense described in this cause, or reconsideration of the sentence Is a finding under subsection (J), shall instzruct
section Is a Class A felony. *A sentence of necessary after the initial imposition of a the jury that, in considering whether to rec-
death may be Imposed for an offense do- sentence of death. A jury imopaneled under ornmend a sentence of de~ath. It shall not be

-scribed In this section as provided in sub- t-his subsection shall have twelve members influenced, by prejudice or bias relating tosections (dI)-<) except that a sentence of unless the parties stipulate to a lesser num- the race, color, religion, national origin, or
death may not be ImIlosed on a defendant, her at any, time before the conclusion of the sex of the defendant or any victim, and thatwho was below the ago of eighteen at the" heaxing wvith the approval of the judge. Upon the jury is not to recommend a sentence of
time of the Commission of the crime.' motion of the defendant,; with the approval death unless It has concluded that It would

"(d) MrITIATINO FACTRoSi.-In determnsilng-, of the. attorne'y-- for the government, the recommend a sentence of death for such awhether -to recommend a sentence:-of death,. baaring shall be carried out before the judge cr-lme regard~less of the race, color, religion.
the jury shall consider whether any aspect of_ without a jury. If there to no jury, references national' origin; or sex -of the defendant -or -

- th defndan's caracer, ackgound orto-the jury" In this section, where applica- any victim,77he jury, upon the return of a
record or any circumstance of the offense ble. shall be understood as referring to the finding under subsection (j), shall also return
that the defendant may proffer as a mitigat- _Judge. , ,~ , -. -tthcoraceifaeigebyah --

-Ing factor exists,' including the following fac_ - -(h) PRtOOF OF MrrnaxTi2~ AND A~oRAvATI juror, that~ the race, color, religion, national
tors .. . . - --.--. §iSO FAcroRS.-No, presentence report shall be origin, or sex of the defendant or any victim"'(I)MENTA cAP~rrrThe- efendnt'~ repaed if'a- capita sneding bearing Is did not affect the juror's Individual decision
mental capacity to appreciate the wrong-ful--, held under this sectlow.-Ahisrnformnation rel- and that the individual juror would have rec- -ness of his conduct or to conform his conduct evant, to the existence of mitigating factors, ommended the. same sentence for such a --- -to the reurmnsof lw was significantly' or to the existence of aggravating factors for crime regardless of the race, color, religion.repuire mets l which notice his been provided under sub- national origin, or- sex of the defendant- or

"(2) DuRE5s.-Tlho defendant was under Din' section f),- -may -be presented -by either the.- any victim. {: .:'* usua and ubstanial dressi ~- gvernmnt, or the defendant., The informa- 3 (1) ImPOsrrzON OF A SENTrENCE OF D)EATHL-
- -"3) Pt'n~'a'ns mi o~msn s~on.ThetiOn1 presented may include trial transcripts -Upon a,recommendation under subeio()

-defendant is punishable as a principl (pm and, exhibits. -n Ormaion presented by h that a sentence of death be.- imposed, the-
--ant to -section 2 of this title) In the ffenise. _r ~9f~ sppor offcos~court shall sentence the defendant to death.
which was committed by another, but- the deo- an -1InOtheiwissi the court shall, impose a sentence,

- fendant's articipatio wax relativly minoi~ te vi ' ma -other than death; that Is authorized by law;-- (e) AGGFCAVAT!INO tra~i dtri- nvavclmllat z~t~a-dn'- (i Rztrrs Ov;-At-SzwrzscX Or-Dsr--
- ng-whether-to'reconiniand k-senterice 01'- s e The -defendants ma-* appeal -a. sentence of-death, the Jury shall io=nsder'anyagaa. "ahetn fhridIc- 'fjed death-uinder this section by Miing a notice of -

-Ing factor for which notice has been prorvided ithe-vItl an h itmafmlado~e~appeal'of the~sentence within, the time pro- - -
--under subsection (f), including-the followings-rlvnifain nomtini ~i.-vddfrfln antc fapd fteugfactors.-~. - .. ~ -~ ..~ sible regideas of Its mss -ment.of conviction. An-appeal-ofa &sentence-

- "Cl) IN COVRSE OF DESIGNATLD i esoen tbe'admisslo fe - - under' this ssbiection. may- be. consolidated
-CRItMES-The conduct resultink in 'death oc, -f - ~m~-with an appeal of thre judgment of conviction
curred in the course of ain offenrt defined in: xlddf~it~iaan sot and shall have priority over all non-capital-chapter 109A, 110, or117 of this title. . -: we e b- matters in the courtof appeals. The courto*f- ' .

"(2> KI~i~ass IN coNNEMcON wrrH ssxunL -f . ~teZl*.D mie&-appeals shall review the entire record In the-ASSAULT OR CH=L MOLESTATION.-The- defend- -- gte n.h ttre o the govern-- case including the evidence submitted- at -ant c-ommitted a, crime of sexual assult -or nsn-ad o h dfnat bhl e per-~ trial and information -submitted during thecrime of child molestation, as defined in sub- itdtorbtnynfmaonreceived at sentencing. hearing, the procedures employd .section Wx) in the course of an offense on - h ernadshall be given fair OPPOr- in the sentencing hearing, and the specialwhich federal jurisdiction Is based under sub-'- tunity to present argument as to the ade-- findings returned under subsection (1). The
section lb). -- quacy of the Information to establish the ex- court of appeals' shall uphold the sentence If

"(3) PRIOR cONVICTION OF 5EXUAL AjSAULT istence of any: aggravating or mitigating fan- It determines that the sentence of death was
OR CHILD mOLESTATIONf.-The defendant has tor. and as- to the appropriateness In. that not imposed under the influence of passion,
previously been convicted of a crie-s of sex- case of imposing a sentence of death. The at- prejudice, or any other arbitrary factor, that
ual assault or crime of child molestation as torney for the government shall open the am- the evidence and information, support the
defined In subsection (z)--------- gument, the defendant shball be permitted to special findings under subsection (I), Band

"(ff NCMric OF las-ENT To SEEK DA-ih pEN%- reply, and the government shall then be per- that the. proceedings were otherwise free ofALTY.-If the government Intends toi seek the- mlited to reply In rebuttal.- -- ' prejudicial error that was properly preserved
death penalty for an offense under this see-' "(1) FIsNDINS OF AGGRAVATING AID MIM: for andt raised on appeal.- In any other case,tion, the attorney for the government sh~ail .- GATINOG FACTMP&--n&Th jury shall return spe- the court of appeals sthall- remastnd the case -file with the court and serve on the'defend-; la-'W findings -identifying -any aggravating ---for reconsideration of the sentence or impo-
ant. a notice of such intent. The-notice-- shall-I factor or- factors for which notice has been sitlon of-another authorized -sentence as ap- -
he provided a reasonable time before.,- the provided under--subsection (f) and which -the propriate, except that-the court aball-not re-trial or acceptance of a guilty plea.- or, at jury- unanimously determines -have been ee- verse a sentence of death on the ground that
such later time before trialzas the court may, tablished by the government beyond a rea- an aggravating factor was not supported bypermit for good cause. If the court permits ak sonable- doubt, A mitigating factor is estab- - the evidence and Information if at least one
late filling of the notice upon a thowing of -Ilsbed If the~ deendant has proven Its exist- aggravating factor set forth In subsection Se)
good cause, the court shall ensure that the enge by a preponderance of the evidence, and which was found to exist remains and thedefendant has adequate time to prepare for any member of the jury who finds the exist- court, on the basis of the evidence submitted
trial. The notice shall set forth the aggravat- once of such a factor may regard It as estab- at trial 'and the Information submitted at.
tng factor or factors set forth in subsection lished for purposes of this section regardless the sentencing hearing, finds no mitigating
Ce) and any other aggravating factor or fan- of the number of Jurors who concur that the factor or finds that the remaining aggravat,-
tors that the government will seek to prove, factor has been established. Ing factor or factors which were found to
as the basis for the death penalty. The fan-- -(J) FINDING CONCERNINGiso, SENTrENCE OF exist outweigh any mitigating factors. The
t-ors for which notice Is provided under this DEA'rn.-f the jury specially findse under sub- court of appeals shnall state in writing the
subsection may include factors concerning section (1) that one or more aggravating fac- reasons for Its disposition of an appeal of a
the effect of the offense on the victim and tores set forth in subsection (e) exist, and the sentence of death under this section.the victim's family. The court may permit jury -further finds unanimously that there "Cn) IXPLEMEcN'AT!0o4 0? SENTENCE 0~tot- attorney f or the government to amend are no mitigating factors or that the aggra- DEATH.-A person sentenced to death undtr
Lie notius upon a. showing of good cause. vating factor or factors specially found this section shall be committed to the cus-

tody of the Attorney General until exhaus-



Jaa-uary 421, 1993 CONGRESSIONAL RECORD-SENATE S 271tlon of the procadures for appeal1 Of the Judg- seQuences of that decision.. Counsel ap- "(2) t~he failure to raise the, claim. Is the, re-
mont of conviction and revilew of the. &en- pointed pursuanut. to this subsection shall be sult of governmental action, III violation of
tanca. When the Bontence is to be imPle- different from, the counsel who represented the Constitution or laws of the United
mented, the Attorney General shall release the defendant at triL Land on. direct. review S&tats the result. of the Sulware.~ Coort's
the person sentenced to death to the custody unlese tbe, deLendani. and counsel request a recognittiorr of a nevr Federal right that Is
of a United States Ma~rshaL Mhe Marshal coatlnuation. or renewal of the earllar refp- retroactively applicable, or- ther result. of the
shall super'Vise Implementation of the sea- resentatlan. 

tacet that. the factual predicat of the delai
tence la the manner prescribed by the lawe of -'(s STANDARDnS FOR COMPFETiNCH OF CGtUN. could not have been discovered through the
the State. io which the sentence Is imposed. -SET.-rn relation to a. dufandfant. who Is entl- enercise of reasonrhe dlligenze In timu to
or ra the manner prescribed by the law of an- tled to appointment of counsel under su~b- present, ther clalm In, earlier proceedings,- and'
other St-ate desig-nated by the court If the SeCtIOna (QJ-Cr),. at least. one counsel, ap- "(31 the. facts anderlying' the claim would
law ot the State In whfr-h the sentence. was pointed for trial representation muast, have be suffcisnt., if proven, ta undermine the
imposed does not provide far inpIonenso-,tI been admitted to the bar for atIes t 5 yer _cat~J confidence in the deternlinaon; of
of a sentence of death- The Miarshial may use and have at least threa years. of experience, in "uIt. aon the offense or offenses for which the -
State or local facilities. may use the services the, trial of felcny cases In theL lederal dis- death Penalty wras xmoeedL
of an. appropriate State or local official or of trint. courtr, If new counsel. Es appointed after ~ 1 Dam MO&-FPor parpases. of thisa Person. mich an. offlclal emn7p-vs. and. shall lndgment, at least one counsel so appolnt.ed -sctton,--pay the Costa. theracr Lain. an. amoIn approved mus have been. admittedi to the bar. for at - -CD 'rins.s of sexual' assaalt eas
by the Attorney GeneraL least 5 years and have at least a years of ex- in under Federal -or State. lw,w that

-Co) SPscul, B3A TrO EXEsmON. see- p-frince& In the litigation of feirny- casaw in- 1mOvd ,. - - . .
tenice of death gshall not. be. carriad out upon the Federal cour-ts of appeals or the Supreme -W matat wih consens, between-
a woman while she Ls preg2&at_. Coart. The co-art, for good cause, may ap- an. PM of tb eenata body or an object

"(p) CON~SCIENoMUE OsRJxc-oPi TO PARMoT- point counsel who does not meet these etand- =dt genWcaitor anus.ofsnctharp on
PA'niOr IN Ex =ym emnpioyee. of any ards, but wbose, bckgronnnvi knowledge, or -M) contact, winhout consaent, between the
State depsrtment ote orrections. the Federal experience would Otherwise eamble him or ganiltals or nna. of the detfendant, and any
Bureau of Prtsons, or the Unifted Sta~tea Mar- her to properly represent the defendant, with pran at the body of anotber persona -
shals Service, and no person providing serv- due considerattion of the serfommes of the -C eiti xa l~r rgail
Ices to that departmesnt. bureau, or service penalty and the nature of the uitigattorr. - C)lo ferom tn sexctu l fpdeath' bordialyInunder contract shall be requfrect as a. condl- "1(t) CLABMi OP 11M" MNN3,rec uy cton ro physca pacinon aoftdath bodit in-o
tton of that employment or contra *ual ob~l- SHL IN COLLATEAL PROJCEEMOS.-The, tnf- jur, an. attem~lpt oconspianythe pengane or
gat~na. to be In attendance. at. or to paxtfci- fbCth'enes of' Imoncopeence Of countsel dtn Il n ~est rCDSfS~-t nasIpate in any executon carried eat under this Ing- proceedingw on'& maetion tinder section *(2C 'crime o echibed inolostat . mean-(Ca
section: if such participation. La. contrary to =5 o( Utle 26, United States CIode, bshal zrot ()'rm fcidmlsain enthe moral or religious cosrvictions oa the em- be a crimrd for relief from thte ±nainent or Crtma' UmiBC- Federal o tt-1 ta-
ployeae F'or purposes of this subjection,. the ineatence in any Proceeding'. 7hls, Knmitartion -
terma participate InL any axacntion' includes -eball noW preclude. the, appointment of (ftf_ ) conact' between any Part of t <le-personal preparation of the condemned WMd- forent couseer at any VtaW& of the Prceed~i- £St oyo no~c a h iasvidnal. ad the apparatia used for thao exeu-- Ings.. 

.- - or anus ofacld-- .' . .

other Personne 
..-.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~h ~ Or anusothr prsonI In carryfng oixt 5-ch aclivi'- DrAT -5~~u-A mnotlaw toder section o h e ~ y iVIAS 

Scmrswc- ,,,, Yz'A
Cq,) AP~oi~-r~iz~ p ~iw~nn. woa. Iz~~ ing a. ~ ~ 7~.."(C)- deriviag.- Rseual yesaawmeor gratifl-

GE2VI Cprrsr nFXZIDAxITs...- defendant the. ccanc atna wtickt It la predicra -cstioa from. the linlictioa of death.. bodily Ii- -or on whom a sentence of death hai be.. urn- of the order tunder' faubseckid (4 - ) nate n rctawa~ to e ~ eiposed, under tbft sect!o, shall be entitled th or *&n~ying-t= apPointamnZ a of any c-xdnot descrbed in. P-aragbik CA3-)(C*:appobhtan of counsel ftom s te comewnece- such proceedings. The coicrt: tn which the & '". e-Magof trWa Poceadh~gs until one of the motion is ftled. for good Zamas shown,, mlay - CI C1ld -^Ant a. person. below thie',ag of - -~
canditon spectfied I* sabsechbon (v) has oc- extend the time for filing for a.per o* evu n(L - '--- .- I' -' Z - . -

c~e.If the defadmtg, isccbencones flnan- all. noo-4tI. mattersfr, In. th dstic cot (b1 by adding the. followine at the. n,
cially unable to obtain adequate representa- and lix the ceto ps. o eiwo h the tabl& of sections for.chapter-BL -tioa Con~e~shal b apnnte fortatire .-. isiict cout'sdeci~on,. . .- : _ - 'IflA- -1 Capiital F'untsbma= far buders Cumn-
resentation, as prariamLin section 3006..of this-,- , "(v) STAY OF EXRcU7JW.~,_T - feneetiof ef . : . _ _,,, w ~ taxatitle, -ant at. leat" one counsel so, appninted- a sentence of death, under this aection shall u= xc macazxu, p~mXT i'F(W e~shHcontin-a to represent tbs. defeadant be, stayed In the course of di~rect review of --------. V6B?-g-pI I
until the. connina~n, of direct. reView of the tbe Judgment and during the llitigatlo= (ifail I&I Sactiljn ZKS of title 3g, Uni'ted Stzte~Judgmezit.,-'- replaced by the. court. wi~h initial moto n h22e-udssetn 55 Coft I rer esfrnsued section 7ZPWiOthsiminQalified Qoumse4, Except, as: otherwise of title 28, United StaTes Code,..- The 5ta' ft(b Chapter MOA of title Io, Unfted States
provided in this. section6,, th& provlsona of shall rusa con tintenely following LIMPOSWton Code, is amended by Inserting the foflowing
section 3306A of this title shall. apply to ap- of the sentence. U an sall espisIf-- new section after section 2244:-poiniment~a nder thia sction.. - -"(1) the defendant Ialle to file a Motion ~M.Pmat~frsbeun fess

`(r) FRSNT raArran FINAL= yOF under seaction 2255 of titi 2t, United- Staeis'I. eIis br'beun fess
JtDO~cENT.Wheu' a. judgment, imposing a Code. within tbe time specified In, subeection -"'Any Person who viola-tea a Provision, of
sentence of death under thia section baa be- Cu). falls to make a timely applicatio& Icr thiis Chapter after a Prior conviction under a
come final through airirmnaaca, by thle Su- court of appeals review following the demmnia Pravision. of this chapter or the law of. a.
Preme- Court on direct, review, -denial of - of such s. motion by a district court; State (an. dAfl nd, in. section. 513 of this title)
certlorl by the Supreme Court onm direct re-- "(21 upon completion of district, court and 1~or ccnduct. proscribed by this chapter has
view, or expiration of: the time for seeking ccuzt of appeals review under section ~255 of bwQ1 flnaj is punisal by a term of irs--
direct review In the court of. appeals or the title 28, United Stater. Code, the. Supreme PrI n~mnizt. up to twice that otherwise as-Supreme Court. the, governmerat shall' Court disposei of a petition for certiorari in ~ia'"Promptly notify the court thatI mposed the a maznner that leaves the capital setnc (ci The table of sections. for chapter 10SA. of
Sentence. The court. withtin la days of receipt undisturbed. or the defendant fsaiI to, mie a title it. United States Code, Is amended by-
Of such notice, shall proceed. to make a de- timely petition forcer'tlorari; or (1) striking "Z245" and inserting' In lieutermination whether the deisnendant is eblg- "(3) 'before a district court, in the presence t~hereof" 2246"; andhis for appointmen of counsel1- for subse- of counsel and after having beem advised of (21 inserting the following after the Itemquent proceedings- The court. shall issue ,an the consequences of such a decision, the de- relating to section. 2244-Order appointing one or mren counsel to rep- fendant waives the right to fili a mortion -2245- PenaItles for subsequent. offenses'.resent the deiondanr, Upon a finding& that, the under section 2255 of title 28, United States acC_ 10. rmcrAzs~p pNALT-Jan FOR errOF.
defendant is flngnrjalty unable to obtain Code. 

FKNSESAMAZW TV!CTnrdg BnLOW
adequate represen~aicui.and, wishes to have "1w) FINAL=TXOF THS DECISION ON R&. IMXAGE OF1IL-counsel-appolate or Is unable competently Viris-lI one of the conditions specified In Paragraph (2) of section 22, of title la.
to decide whether tco accept, or reject ap- subsection (v) has occurred, no court there- United States Code, is amended-PcoLnmint of counisel- The court. sawl L.ssue after shal I have the authority to enter a. stay (l) In subparagraph CB) by strikring "or'; order denying appolntment of -counsel of execution or grant relief in the case after the semicolon; -rzpon a finding that the defendan4 is finan- unless- 

(2) in. aubP=A aph, (CM by strilting ": and'%' ly able to obtain adequate representation -(I) the basis for the stay and request fo- and inserting a Inli thereof " or"; and..
o-that, the defendant relented appointment relief is a clailm not presented in earlier pro- (3) by inserting a. new snbparagraph CD) asof counsel with, an undeirstandling of the con~- ceedings: 

follows:



S 272 CONGRESSIONAL RECORD-SENATE January 21, 1993"(D) the Intentional touching, not through results are disclosed to the victim (or to the benefits until such time a~s the defendantt~he clothing, of the genitalia of another per- victim's parent or legal gua~rdian, a.s aPPto- demonstrates to the court good-faith effortsson who has not attained the age of 16 years priate). the attorney for the Government, to return to such schedule.with an intent to abuse, humiliate, harass, and the person tested. "(2) For purposes of this Subsection-degrade. or arouse or gratify the sexual de- `(e) EFFECT oN4 PENVALrY.-Tbe United -(A) the term 'Federal benefits'-sire of any person;". Stalte3 Sentencing Commission shall amend "(i) means any grant, contract, loan, pro-sEC. to& SEN-FENCING GtTDEUiN'.' icCREASE existing guidelines for sentences for offenses fesslonal license, or commercial license pro-FOR SEX OFFENSE& under this chapter to enhance the sentence if vided by an agency of the United States or
The United States Sente~clng Commission the offender knew or had reason to know appropriated funds of the United States; and

shall amend the sentencing guidelines to In-. that be was infected with the human "(ii) does not include any retirement. vwel-
crease by at least 4 levels the base offense immunodeficiency virus, except where the fare, Social Security, health. disability, vet.-
level for an offense under section 2241 (aggra- offender did not engage or attempt to engage erans beneflt, public housing, or other simi-vat-ed sexual abuse) or section 2242 (sexual In conduct creating a risk of transmission of lar benefit, or an1y other benlefit for whichabuse) of title 18, United States Code, and the virus to the victim.", payments or services are required for eligi-shall consider whether any other changes are -(b) CLERICAL AMNDNOEN'"r-The table of bility; andwarranted In the guidelines provisions appll- sections for chapter 1019A of title 18, United -.'(B) the term 'veterans benefit' means allcable to such offenses to ensure realization States Code, Is amended by inserting at the benefits provided to veterans, their families,
of the objectives of sentencing. In amending end thereof the following new item: or survivors by virtue of the service of a vet-the guidelines tn conformity with this sec- . eaInt A edFrsofheUidtion theSentncin Comisson sall e- 247. Testing for Human Immunodeficiency ea nteAmdFre fteUieview, the aproritenesg andisio adeq acyo re- Virus; Disclosure of Test Re-. States..'Isting offense characteristics and adjust- sults to Victlim Effect Ion Pen- lILCrnREEDFRvirs O u .alty". VIOLKENCE.
meots applicable to such offenses, taking 

___CUE rAm~-Wo er` nvoa
into account the heinousness of sexual abuse SEC. ia's PAYMENTr OF COS oF Mv TETN t(a) CAf the C ACtltOtio horeav.eof ine vnio-FOR VITM IN SE OFENSE tino h osi~to rlwsothUnt
offenses, the severity and duraton of the CASMed States, engages In sexual violence againstharm cause4 to victims, and any other rel- Section 5=3cX7) of the Victims' Eights and another, shall be liable to the injured partyevant factors. In any subsequent amendment Restitution Act of 1990 Is amended by insert- in an action under this sections The reliefto the sentencing guidelines, the Sentencing Ing before the period at the end thereof the available In such -an action' shall include
Cormmission shall maintain minimum guide- following. ., the cost of up otoes f compensatory and punitive dam ags and anylines sentences for, the offenses referenced In the victim, for the humnanilummnodenciency appropriate equitable or declaratory relief,this section which are at least equal to those vrsdrn h wlemnh olwn h b Emro-FrProe fti oe
required by this Section.: - r urn tetwlesonheflownute (b l voi-olence" means ofy thisduct

-- - - -, assault, and the cost of & counseling se sso n i n ." e u l v o en e e n n o d c
SEa) IO.H ETN AN EAT MAC by a medically trained professional on the proscribedf by chapter 1(9A of title 18, Uni ted

MF-"r'NSXUA~FFI0 'CAES-, accuracy of such tests and the risk of tran - States oe hte rnt h odc c

()Chapter 109A of~title 18, United States mIssion of the human. imnmunodeficlency curs in"the Special maritime and.:territaoriAl-.Code. is amended by inserting at the end the virus to the victim as the' result of the as- uidconfthUiedSae'a.naFe- 
-

following new sectiosc * - sait - 015:1 P115011. '"era''p't' -124 .TsigfrHuman InamuDod61ejl~nCY- SE. IOS. INCII]ASED PENALTIKES FOR DRUG DI. - cArtuzs Eg-,h iilRgi'A-'ViruaDiscosur of est Rsult to icti,' . TEIRBTIION T(PREGNANTrWMEN. trey s Fees Awardf Act of 1M'j(42- v S.CEffecton~ena-t 
- 1988) is amended by, striking "or!' after 'Puab-,

Effect on Penalty - ~~~Section 405 of the Controlled Substances lie Law 9"-18'. and by insetnn fe 1W*..-`* (a) T~sT'rzo AT TIE -Op-PRPn.TRI:A, RE- - Act (21 U.S.C. 859) Is amended by Inserting" the- following- '1. or section 11fl of-the SexualLEASm D ER?,fNATION.-.Th a case ixn whichr a - or to &,w~man while she Is pregnant," aftrAsu PvnioAt 1W.person ls-charged- with an offense under this- "-to a person- under twenty-one years. of age Asu" rvnio'c f S3"-chapter;- a judicial officer issuing an order- in subsection (a) and subsection b) - ge, 7 B-RU~LES smlE P cn,pursuant to section 3142(a) of this ut-it sawll SMC IOe. J~EZTMON AND STRENGTIEMJIN or -ai kCEUtYinclude In the order a requirement that a .- - RESI'rru'ns . .-- -.- SC 2.ADISBIr ' 
OEC 

E
--- test for the human immunodeniciency virus ' Sectoil 3663 ot title, 18. United States Code,- tOCRM mBE OyFl'EN CAMS.be performed upon the person, and that-fol-' is amended- .. . a . h Federal Rulis -of FLvidece aireimaend-*low-up-tests for the virus be performed six (I) In subsection (b), by isertng "or a of- 01b digatrRl 1.h olwn emonths and twelve months following the fense- under chapter 109A or chapter ll0'* rule& -- -

date of the iniiall test, unless the judicial of- after "an offense resulting in bodily injury. "Rule.413, Rvideneof Similar C~rimes 1ficer determines that the conduct of the per- to a victim" In paragraph (2): - - SexualiAssault Cases-. .--
son created no risk of transmaission of the . (2) In subsection (b), by strikinig "and" at "(a) In a criminal case in which- the defend- -
viru~s- to the victim, and so staties In the the end of Paragraph (3), by redesignat~ing ant is'accused of an -offense of Sexual -sa t. -
order., The order shall direct that the initial paragraph (i

t
) as paragraph (5), and by insert- evid~en, of the fa, s-ommisalion-of-test be performed within 24 hours, or as soon ing after paragraph (4) the following new anteTfes rofneo ne e-thereafter as feasible, The person shall not paragraphi a sal eamsleadmyb osdbe released from custody until the test Is "(4) in any case, reimburse the victim foredfoitbain'naymter to whichperformed. --- - - - lost income and necessary child care, trans- i srlvn"(b) TES'rNGa AT LATRsutTssLNM-I a person portation, and other expenses related to par- "(b In a case In which the government in- -

charged xith an offense under this chapter ticipation In the investigation or prosecu- tends to offer evidence under thia Ru~le, the
was not tested for - the human tion of the offense or attendance at proceed- attorney -for the government shall disclose - --
irmmunodeficiency virus pursuant to sub- -ings related to the offense; and"; and - the evidence to the deedn,-inl6nsection (a). the court may at a later timne di-- (3) in subsection (d). by inserting at the statements of witnesses or a Summary of the
rect that such a test be performed upon the end the following- "However, the court shall substanceof any testimony that is expectedperson, and that follow-up tests be performed -issue an order requiring restitution of the -to be offered. at least fifteen days before the"
six months and twelve months following the full amount of the victim's losses and ex- scheduled date of trial or at such later tim4date of the Initial test, if It appe-ars to the penses for which restitution Is authorized as the court may allow-for good cause. '- -
court that the conduct of the person may under this section in Imposing sentence for ".(c) This PRule- shall -not be c-onstrued to--.
have risked transmission of the virus to the- an offense under chapter 109A or chapter 110 limit the admission or consideamtion of evt- -
victim, A testing requirejisent under this unless the government and the victim do not dence under any other Rule. - -'--
subsection may be imposed at: any time request such restitution.". -- - (d) For purposesof this Rule and Rule 415,7-~-'
while the' charge is pending, or following SEC. us ENFORCEMENT OF R.wrrr~mON OR. "ffense of sexual assault" means a crime-conviction at any time prior to the person's DuRs THROLIGH SUSPENSION OF under Federal law or the law of a State (as
comnpletion of servi~ce of the sentence.- - -- FEDERAL BW13TrS defined in, section 513 of -titie 18, United -'!IC) TERMdIN.ATION OF' TILSTrNGoREQUIRE- Section 3663 of title 18, United States Code, States Code) that involved-,. - w-
?dEN-r.-A requirement of follow-up testing is amended-- "(1) any conduct proscribed by -chapter--imposed under this section shall be canceled (I) by redesignating subsections (g) and (h) 1O9A of-title 18, United States Code;-If any test Is positive for the 'virus or the as subsections (h) and (1). respectively; and -"(2) contact, without consent, betw~een anyperson obtains an acquittal on;- or dinsmisa (2) by inserting after subsection (f) the fol- part of the defendant's body or an object and
of, all charges under this chapter. - lowing new subsection: the genitals or anus of another personl. -"(d) DisCLOSURE or TEsTr REsULTs-The `'(g)(1) If the defendant Is delinquent In "(3) contact, without consent, between the
results of any test for the human making restitution In accordance with any genitals or anus of the defendant and anyImmubodeficiency virus performed pursuant schedule of payments or any requirement of Part of another person's body:to an order under this section Shall be pro- immediate payment Imposed under this see- "(4) deriving sexual pleasure or gratifl-vided to the judicial officer or court, The Ju- tion. the court may, after a hearing, suspend cation from the =iniction of death, bodily in-
diclal officer or court shall ensure that the the defendant's eligibility for all Federal jury, or physical pain on another person; or
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'(5) an attempt or conspiracy to engage in (3) In subdivision (a). by striking "victim governrnent t~hat carriers oLt adjudicatory orconduct described in paragraphs (1)-(4). of such offense" and Inserting 'victim Or quasiadjudicatory functions..,Rule 414. Evidence of Similar Crimes in such conduct";Child Molestation Cases -(4) In subdivision (c)- " Rule 2. Abuse Or Victinm. and Others-(a) In a criminal case in which the defend- (A) by striking In Paragraph (1) "the per- Prohibitedant Is accused of an offense of child moiesta- son accused of committing an offense under "(a) A lawyer shall not engage In any ac-t1-o,-evdenc of he dfendnts ommision chapter 109A of title 18, United States Code" tion or course of conduct for the purpose of_Iofanotervoffnse orof te fendses Cofmcil msole and inserting "the accused"; and --. . increasing the expense of litigation for anyof aothr ofens oroffnse of hil moes- (B) by inserting at the end of paragra~ph (3) person, other than a liability under an ordertatio isainlssble.and my beconsiered the following: '"An order admitting evidence or judgment of a tribunal.for It~s bearing on3 any ma~tter to which It Isunethsargphh-LIrelevant, une ti=argap hllenatnthe rea- "(b) A lawyer sball not engage in any ac-"Ib)In acasein wich he gvernent n- ninr le&adLu to the '?tndlg of relevance, tion or course of conduct that has no sub-tendsn to offer eIdnwhch tnder thiseRulet the and the basis of the finding that the pro- stantlal purpose other than to distress. har-tLds o ofereviene uderthi Rue, hebative value of the evidence outweighs the ass, embarrass, burden, or Inconvenience an-attorney for the government shall disclosethe evidence to the defendant, g danger of unfair prejudice notwithstanding other person.stthemeients tof wtne esfeora sumar I fth the potential of the evidence to humiliate *'(c) A lawyer shall not offer evidence thatstaemets f wtnesesor sumar oftheand embarrass the alleged victim and to re- the lawyer knows to be false or attempt to ~substance of any testimony that La expected suit in unfair or biased inferences."; and . ' discredit ey~dence that the lawyer knows to Jto be offered, at least fifteen days before the (5) in subdivision (d). by, striking "an of- be true. - ;scheduled date of trial or at such later time fenlse under chapter 109A of title.18, United -- . -as the court may allow for good causee~--, . States Co-de" and Inserting "the conduct pr~--"Rule 3. Duty of EnquiryIn Relatlon to--(c) This Rule, shall not be construed to r,limit the admission or consideration of evi-scbebyhatr09 ftil18Uned letdence unde any otherRule, - -- States Code,.- --:-~ •--."A lay-wer shall attempt to elicit from the"(d)For urpses f tis Rle ad Rle 45 - (b) 'T-ERLOCUTRY APPE.AL.-Sectlon 3731 - client a truthful account of the material '"child' meas a prson elow-the. ge ofof title 18. Unite 7IEs Co-de, is amended by facts concerning the matters in issue. Inrep-"chid" ean a ersn beow-the ag ofinserting after the second paragraph the fol- resenting aclient charged with a crime or

fourteen and "offense of child molestation" ..-
J .- ii rnth uyo nuiyudrtilowing:-. cii rn.th uyo nuiyudrt'means a crime tinder -Federal law or the law "An' appeal by, the United. States before rule includes- -of aStat (asdefned n setio 513of ttle trial shall lie to a court of appeals from an (1) "attempting to elicit from the client a"1). anytdSae cond)cthproscibedlby -chpe--order of a district court -admitting evidence materially complete account of the allegedlO" o ttl a 8, Uonite prstatbesCde tyhapter- of an alleged victim's past sexual behavior In criminal activity or civil wrong If the clientc0Aommtitted I, relateon Stoatesoda. -.t wa- 'a criminal case In which the defendant Is acknowledges involvement In the alleged ao-corrirnitted Iny-chaptern1to - charged. with -an offense involving- conduct' tivity or wrong; and eitfrm ecn(2) any conduct ~~~~~ ~ proscribed by chapter 1(9A of title 19. United - "(2) attempting to elci fr the cienof title 18, United States Code; Z -(3) cntactbetwen an partof-th de-States Code. whether or not the conduct oo- the m~aterfal facts relevant 'to a defense of.--fenda cnt bod betr e anyobpect and the gental curred in -the special- maritime'and terni- alibi If the client denies such involvement.-fenan'sboy o a ojet nd hegeitlstorlal jurisdiction ofthe United States or In -. - - -

or anus ofa child; - ; --- '-- 3deapion-"' . Rle 4.Dutyto Expedite Litigition'(4) -contact between, the -genitals or anusof the defendant and any part of the-'body of- SEc. 12. MU41DaSorSM n OF rIDENCE j "(a:) A lawyer shall seek to bring about thea child: '., - - ~~~~~~~~~SHOW- PROVOCATION oR 'mvrrVMt. e xpeditilous conduct and conclusion. of litiga-Tiom By victim IN Ma OFFENSE tion.',- , -'--- ()deriving sexual pleasure `c- o grti - ~ Z ,- se-' - . n* - -*"(b;) A lawyer shall not see a continuance -
cation from the irnfiction of death,bodily-ln----'.. TIhe Federa RuleWo Evidence-are ramndf-'--or' otherwise- attempt to de1a4 :or -~prolong -Jury, or physical pain on achild;,or; w.- .- prceig -nt.-hopersepetto"(6) an attempt or conspiracy toengeI. tion 121 -of this Act) the follow -',-.-- , t a Z -:'-;- - - ' ,-conduct described in pare-aag -f--ephzce'o ~-l --Tal 415. Evidence of Silr:fi~A'esInc~ -Mviriniatonr. ooctinbyvctm (2) evidence will, become 'more subject to - ---Cases Concerning Serual Aisault or -n-m,1 isecre -'.. -*impeachment-or otherwise less useful to an- -'Molestatli~ - ~ ----' -~.QIn'a rirfnal se Inw~ic~'~peson ~ __ other party -because of the passagei of time' -_orl"(a)-ln a civi case Lin which a,clam -for' ue o -iofrenselnvovgcndtpr. ---- - -- '. :- :-.deamtgs or other relief is predicated mou*., scribed b chapter ]1eL ofu~ 9U~e 3 dvaintage will beobandireaparty's Alleged commission of 6onduct- con--stt.Cd, hhro-ottecnut tion to another party because of the expense,-stituting an offense of sexuial assult'or child.. Curred in -the special rnaritime-andr t rustration -distress, 'or other hardship' re- -7molestationi..evidence of -that party's'- coin-tra uidcino h ntdSae rI sulting from~ prolonged- or delayed proceed-mission of another offense or offenses of ex aFdrlpisn yjncIsotdvdh i~ ngs,. - - -ual assault'or child molestation Is admiss.- to show that lbs alleges victimtovitiwi nrt-Commilei5. ofble and may be -oonsldered as p~rovided- In~pooe h omsio fteofne ytoPeetCmiso f-Rule 413 and Rule 414 of these Ruleis.Rl.osn t i i h disono ' rm"(l at h ned oofr _ anen -netb h lee itmI h "(0a) -lawyer may disclose Information re-under this Role shall disclose the evidence to ~~latIng to the representation of a client to thethdePr thi Rgles shall Iscwlos the ofeevde nceo-iseofcnntsrlva.- labitad extent necessary to' prevent the commissionthedpartyagaientstwomfI will ese offred, In-um e~- -of a crime or other unlawful act.-cluding statem nts of witneses or- 5WD. ~ RuleL" - "~ -- - -' ' (b) A lawyer shall disclose information re-mary of the substance of any -testimony that SEC 114. RIGET OF THE VICTIM TO FAIR TREAT- lating to the representation of a client whereIs expected to be offered, at least fifteen days - MMI~ IN LZGAL PROCSEDINGI icoueI rqie ylw.Alwe hlbefoe te shedled date of ria orat uch The following 'rules, to be- known as the-' also disclose such Information to the extentlater time as the court may allow for good Rules of Professional Conduct for Lawyers in- necessary to prevent- -cause.

"(c) This Rule shall not Federal Practice, are-enacted as an appendix - "(1) the com mission of a crime Involving
"(c)Thi Rue RI11 otbe construed to to title 28. United States Code: - the use or threatened use of force against an-denc te &i un r osderaanyotherfule."- "RuLEs OF PROFESSIONAL CONDuCT FOR other, or a substantial risk of death or seri-SEce 11der aKTnyI othe Rule."~~li LAvwymts Di FEDER.AL PRtACTIxCE ous bodily Injury to another; or 

APVITMSILIAW"Rl1.coe-(2th'omisnofarmefseal-

(a) AMENDMWI'S ~ RAP VICTIM ~ "Rule 2. Abuse of Victims and Others Pro- assault or child molestation.LAW.-Rule 412 of the Federal Rules of Evj hibited 'q(c) For purposes of this role, 'crime'dence is amended- "Rule 3. Duty of Enquiry in Relation to Cli- means a crime under the law of the United(1) In subdivisions (a) and (b). by striking ent States or the law of a State. and 'unlawfulcase"and nsertng "r~minl or Rule 4. Duty to Expedite Litigation - act' means an act In violation of the law of
'criminal cs"adisrig"rmnlo

"Rule 5. Duty to Prevent Commission of the United States or the law of a State.".(2) In subdivisions (a) and (b). by strikingCre - SEC. 125. RIGHFT OF THE VICTIM TO AN LMPAR.'-a~n offense under chapter 109A of title 18. "Rules 1. Scope 'rIAL JURY.United States Code," and Inserting "an of- "(a) T7hese rules apply- to the conduct of Rule 24(b) of the Federal Rules of Criminalfense or civil wrong Involving conduct pro- lawyers In their representation of clients In Procedure is amended by striking "the Gov-scribed by chapter 109A of title 18, United relation to proceedings and potential pro- eminment is -entitled to 6 peremptory chal1-States Code, whether or not the conduct no- ceeding-s before federal tribunals. lenges and the defendant or defendants joint-,cur-ied in the special maritime and terrn- " For purposes of these rules, 1federal ly to 10 peremptory challenges" and insert.-tonlal jurlsdlction of the United States or In tribunal' and 'tribunal' mean a court of the ing "each side Is entitled to 6 peremptorya Federal prIson,"; Unifted States or an agency of the federal challenges."



S 274 CONGRESSIONAL RECORD-SENATh January 21, 199SMc 15 VxCTmro R1GIrr 0r ALLOCUIJ7ON IN and the office for Victims of crime in carry. =0,cmj to carry out the study requird b~yRENTENCINL lug- out this section. this section.Rule 32 of the Federal Rules of Criminal (b) R~i'0RT.-Based on the study required SUTITLErc D--.AssISTA17JE TO STATES ANqDProcedure Is amended- -- by subsection (a). the Attorney General sh~all LCLE(I) by sti~rking "and' at the end of subdivi- prepare a report Including an analysis of- W14.SEULVONCGRTPR RA
Sion (fa)(lXBl)-. (1) the number of reported allegations and *11 ~ULVOKG GATORM(2) by striking the Period at the end ofrub- estimated number of Ofnreported allegations (a) PUROea..-4ia purpose of this Sectiondirision (a(I XC) ac-d Inserting "; and"; of campus sexual assaults, and to whom the is to strengthen and Improve State and local

(3) by inserting aft-er subdivision (aXIX) allegatlons are reported (including authori-efot to Prevent and punish Sexual vio-
the following: ties of the educational Instituteosxa lence, and to assist and protect the victim-s"(0) if sentence Is to be Imposed for a sault victim servIce entities, and local crimi-ofsxa ilnecrime of violence or sexual abuse, address nal authorituea- (b) AUTHORIZATION OF GRANTS.-lTbe Attor-the victtin personally If the victim Is present (2) the number of campuas sexual asaut al- ney General, through the Bureau of Justice
at thle sentencing hearing and determine If 1,&gatlons reported to authorities of ad_ Assi'stance , the Office for Victims of Crime,the victim wishes to make a statement and rational Institutions which ame reported to, and the Durean of Justice Statistics, may'
to present any Information In relatIon to the criminal authoritles make grants to support projects and pro-
sentence."; 

(3) thie nlunber of campus sexual asraislt al gramts relating to sexual violence, Including(4) In the penultlmate santengsa of subdivi-. legatlons that result In criminal Prosecution upr fsion (aXI) by -striking "equivalent oppor-. In c-flmarlson with the number of non-cam.. (I) training and policy development pro-
tunity" and Inserting *opportu~ntty equlva- pus Sextlal assault allegations that result in gra~ms for law enforcement ofiears and pga-ne
lent to that of the defendant's counner'; criminal prosecution; - ecutors concerning the investigation and(5) in the last sentence of subdivision (axi1) - (4) Federal and State laws or regulations prosecution of Berual violence.-by inserting -the victimn- before -,or the PertaIning specifically to ca-mPus sexual as- unit land teamfothtetargt sea violence;oraattorney for the Government,."; and sasots; 

uisadtl nta agtsxa ilne
(6) by adding at the end the following' new (5) the adequacy of policies and practioes- )viim evisprgasfricmsosubdivision: 

- Of educational Isitutitonsin dren.sexual vlolence*-(r) DE rroxs.-p'or purposes or this campus sexual assaults Land protecting vio.loa ndIfrmtosigrule-.- tim&. Including consideration of-- gra-a relating to sexual vIoleow-(I) 'crime of violence Or serual abuse' (AJ the securtty measures in effect at adn- 45 am-r've systema fwollocectng. keep-
means a crime that Involved the use or at- c ~tS0ch 1=,tn fl tIlIZ~t On at Ing. Ian Mtnaing' Zecorda Sand data 4con-
tempted or threatened use of Physical force campus P010 * zacu IIIU-adr. cet, Darning sexual volenuce and 'Offenders whoiagaInst the person or property Of gnth or -ovr Secas to grounds sS bauinm zaper engae nsxavioleace-- - -
a crime under chapter 104A -of title la. VnIted vison of stoadet activities an ~a t- .- (6)bckoudhe sta haStates Code;- -and- tu arrangaments,. cntrol nyser the oonsmp. ee~cMt eemn htw mployees

WM~jo of escort MC~ftW CA histcresa inVolvtog Mexua Vialano.. in re-be im posed 'has been com m ltted.. but the (ED t he Ck.z d O Uf*o i t' f to - a i m t ez c m n po ti n f r uh cright 1 allcutio~ undr *sudlvlson stdnts'o the * Instltutlon's'policlee- ca- person .may be- unsuitable- z the basis ot'(SXIXO) ay be exercisd instead by carine sexual asault ;-ic. Ir - suc &84dodcmi positionsN A) a parent Or legal guardia if tb yft.. t0) policies and-pratices that may prevent hom iin.lnovn~c -opol'
-2tim Is below the age -of 18 years or intotn. -1W4dbnuM the rOPmtint Of CaLMPUs seuaI hoies --'- ~ -. , .petent ~ ~ - -..-. assault& to local criminal, -Suthoritles. or-' '30 coviteo 88= wb*01150" per- .-

-'ra" one -or mo £amnuy tmembes -or, r el- ~th m.,otherw~s obstisusticb or inter- so ovce o ~ ilnei si aSt~eedesgntedbfthecortif thi, zer.-- w D~i roSaeuti~m DC PerMUMLMor ce enforcement. authoritis . Wnlored ofCe thelm
Is deceased orinc-apazltated --- campus sex miiWal16-~----~~--~ ~reeeosi-if 1 such person or persons -are 

ersn tte.~ t anead alii~ty victim--() i. Wdo...-
sentencing. hearingr., regardless. or whether- .Services invcis k s-~~al-seme. pub l-baldings And.-Saults- . ~-t -"--- ;- - " ZSfCIUMtan~otbat PublLojladesawhich. ve,

* the victimf is ;tewnt.. - - (-teitt-feucoaisiuios de the risk- that2 acts of sexual.sm-li.vicnrs~~rr-oPIUV~r.~-' 6 disctvitnary-Processsgto address aflegattous' ,vwi Occur-in such-P~aces;-(a M)IM~Ih Ctoa aid tat",.- ofsl l Ypormnadesn =ps-sealxauadltl'aid~ry--- as-
()the.- crime of rape is undaoreporbad so M- F measure tbzt ars-taken to'easurs -tha saults, as defined in sectlou 15 of this Act; - -

law enforcement authorities because of ita victlihs are free of uwanted otc-wta-' lOprrmssitngunwyndhe-Istrauatic effect. -n v __i an th stg k a331lts an ft~nx w~ln l~ees hfldrenor ther Perxn~wboho at been
* matIzing, nature of the crime, .- * tbhat We Imixised -when- sexual ussault Is de- Suhjected to oreare at risk- of sexual violence -

*.(2) rape victims may be further vlctimi ed tederned to have occurred, and - ~--'- or sea-uvl explattatlon ilding serua ex--by involuntary public -disclosuer of their -4(G~ thoge fT~on-~w leducational insi- PlofttaIoM thrvugbz Dattution or, tn the
Identities;-- .it~tJon are snbt'st to laws Itabused on -rm- PrOdM 0Db! nof oqgraphy-. ..(3) rape victlms should he- encouraged -to' pMZ-ssXual -aemufts. the- resolution of tbese (Ill) traiorng prog-rams for iudym" in rla-.
comn. forward and report the crimse without - Ca56 an-d Tnwxures Mhat can be taken to~ tion to Cases tuvchl'tnK serWa-violeno. and
fear of being ravevtcinited through mrizrmo - &void the likelibood cCrlawsuits and -civil il..- -(1 treatmentT programs in a correctional
tary public disclosure of their identi-tle and abiflty-,,: .....- - setting for offenders who engage-in sexual vi-(4) any interest of the public in knowing (6) an assessment of the Polleles and prac- Ol1nce.-WhIct MAY' include after-care compo--the Identity of a rape victim notwit aan-ttcan ofteducatigngl Institutions that w of Bents, and whfch shall include an evaluationIng the victim's wishes to t~he contrary Io greatest -effectivesees In addressing campus compOnent to determine th fetvnwo

-OUtweighed by the Interest-of ptotecting thu sex2ai asault&5an x~eti ~vIctZms, in- the treatment tiinducinS- recidtvism- -
Privacy of rape vIctims and encouraging rap. chuding policies an pmactices reating, to th -- r FokMUiLA. GRANTS.-Of the aLmount p
victims to report the crime aad mit, in Patzlr &Sues. described In peagra~p (5 propriated In each fscl ya for grntand - ~ : -; .7~ _- ;~~-z under ths ection. ute hnthes-oa(b) Szmsn OF' CoNGas.-lt is the- sense of (7) a- -W- '-r? tim -Attorney set asideto curry ut subsectionuCd)---Congress that news medik iaw enforcemn- General may -haves for.-reficnn so --address (1) 0OM percent sthafi be set aside foreach-
personnel, and other persons should exerctse- campus sexual -assaults--and Protect victims Wet~ct~lptiur tater and--- -
restraint and respect a rape victim's privacy more eftvsky Land any otharmatters tb* .- (2) the remrainder shall be alloc~ated to the.
by not disclosinir the victim's identity to the the Attorney General deemns relevant to the. -Participating States in proportion -to their, -
general public or facilitating such disclosure su1blect of the study Lad report required bry PrOPQ~L-tI~n8without the consent of the vita this section. -- for the use of State and local governinents in -Suwnms C-S~~px Caapvses ~ (c) SUBMIssIMN O?- REORrT.Te s-eport re- the States.SurrrTL: C--SAFE C&MPSLS uired by subsection (b) shall be-submitted - dl DTSCnrxoiqART- OuRArS-.-Of the amount
SEC-1sL NATIONAL RA9ELL'sx STEDY ON CAh& to the Congress no-later than -September 1. appropriated In each fiscal year. 20 percent

- MUS S8UAL ABRAULT. -- 1995. - -.-- 1-1- - hl be set aside ina &discretionary fund to(a) STonTy-The Attorney General shall - (d) DZ rnoiT-N.yor purposes of this see- provide-grants to pubic and private agenciesProvide for a national baseline-study to ex- tiou. -campus sexual assaults" includes sex- to further the purposes and ob)ectIves -set
almin the- Scope Of the problem of campus ns.j assaults Gocurring at InsatIOUBin of forth in subsections (a) and (il). -
sexual assaults and the effectiveness of insti- postseGoondilry education and sexual assaultst - Ce) AFFULCATj'? FOR FORwiM.A G~ Ois.rsTotot-lanai and legal policies In addressing Such committed against or by students or employ. -request a grant under subsection -(c), the
crimes and Protecting, victims. The Attorney aes Of such Institution&. - - . chief. 6xecut-tvs officer of a Stats must, in
General May utilize the Bureau of Justice. (e) AUTrH3iZA-rlON OF AFvaOPRiATIoN. each fiscal year, submit to the AttorneyStatIstics, the National institute of Just-ice, There is authorised to be appropriated General a Plan for addressing, sexual violence
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In the State. Including A speclfIcatIou of t~he BEC. 142. BUPPLE.NfNTARlY GRA~rM FOR HTATES Ifi5sIon of the offense. by imprisonment foru50s to which funds provided under sub- ADOPTING EFFECTIvE LAws aE3LAT. not More than 10 years; andseCtiOn (c) will be put in carrying out the ICT EULOEc "(4) In any other case, by Imprisonment forplan. The application must include-- (a) SW'PLEMN~rTARy GRANITs.-The Attor- not more than five years.Cl) certIfication that the Federal funding ney General may, In each fiscal year, author-provied wll beusodto suplemnt an notize the award to a St~ate of anagt If. however, the defendant engages in sexualsupplant Sate and loal funds:amount of up to £1 million under the Sexual abuse and the penalty authorized for such(2) certIfIcatton that any requIrement of Violence Grant Program established by sec-~ conduct under chapter 109A exceeds the Pen-state law for review by the State legislature tion 141 of this Act, In addition to any funds alty which would otherwise be authorizedor a designated body, and any reQuirement of that ax tewse authorized under that under this subsection, then the penalty an- - :state law for public notice and comment program. The authority to award additional thorized for such conduct under chapter 109Aconcerning the proposed plan, has been satis- funding under this s-ction Is conditional on shall apply. -- 'fled; and certification by the Attorney General that `(b) MANDATORY PENALTIES.-A sentence(3)proisins orfiscal control, manage- the State has laws relating to sexual vto- under this section shall Include at leastment. recordkeeping, and suhmission of re- ee that exceed or a-re reasonably com- three months of Imprisonment If the offensePorts in relation to funds proxided under this parable to the Provisions of federal law (in- Involves the infliction of bodily injury on orsection that are consistent with require- cluding changes in federal law adopted by the commission of sexual abuse against thements prescribed for the program. thsAt ntefioigaes . - victim. A Sentence under this section shall-(f) CONDMON3 ON GRAN ~(1) Authorization of Pre-trial detention of include at least six months of imnprlsonment(I) CONDITIONS ON ORAN'rs.-defendants In sexual assault cases where pro- if the offense Involves the violation of a Pro.- -(1). MATrCHING FUNDs.-Grants under sub.-vetsection (c) may be for up to 50 percent of the ono lgto h aey of others can- tective order and the defendant has pro-overall cost of a project or progr-amn funded. not be reasonably assured by Other. means, viously violated a protective order In rela-Discrtionry gantsundersubsctio (d)and denial of release pending appeal for per- tion to the same vfctlm-"may be for up to 100 percent of the overall sons covce-fsxa sal ofne h ()JR5I T ho.ere las Federal juris-costof prjectof rogam fnde. - have been sentenced to imprisonment, diction to prosecute an offense under this--cost DfRATprOjec OF prGRAmT.-rafsunded. (2) Authorization of severe penalties* for section if the defendant traveled in itr( 2 ) D u s n o N O F R A N ' r s . G r a n t s n d e r s e u a l a s s u l t o f f n s e s , - ta t o r f o r e i g n c o m m e r c e , o r t r a n s p o r t e d o rsubsectin (c) my be prvidedui rltioan (3 l-ta tein'fr-th hu n caused another to move In Inter-state or for-a paticuar pojec or rogrm fo u~ o animmunodeficiency virus of persons chargedeincm rewtthitnio ofon-aggregate maxi mum peri od of four years. wsthnsexual assaulttoffensestwithodisclosu
(3) LrMrT ON ADxINISTRATrVE cosSs.-Notwthsxaasulofeeswihdcospmore than 5 percent of a grant under sub of test results to the victim. --. mitting or in furtherance of committing theadminister te gr~~t - naions and th cost of tet.ngf exami:offense, and-..a . .. .section (c) may be used for costs incurred to 4 Pyeto h cost of meiclehuman (1 the victim was aspouse or formeradminister the grant., naiomnoadeithencyirst ofor testing fof thebil SPOUse of the defendant, was cohabiting withPXMIAYETIONS t IOsT OL FoRnSiCio oEf A el.-asut. or had cohabited with the defendant, or had 'assaults., .- - ~- - - a child In common with the idefendant; or-~-- rblltyflTor grants unde hubscdtion of ha elg-t(5) According the victim'Of a'se~xuaLassault "()tedefendant - on tw6 or orState pay the cost of forensic medical examl- rsn tJdca~rcd

nations for victims of-sexual violence.--- - ings in the case, -.- . . (A) haos . ----(5) POLICIRS AGAINST SEXALA~ (6) Protection of victims from in 'A) as ased' or tternpted o h~t- SAUTS.-or a insituton o possecodaryunrelated sexual behavior In sexual assault edtocueeahor serious bodily injury-education se-eking a grant under subeection case . . --- -'' *. or engaged -n texual abuse In relation -to(d).,it Is a condition of eligibility that the in, -': (7) Rules of professioal 'conduct.for. aw h iciostitution articulate and communicate to it yer thtpoet-itm rmuwratd?~B a nae niy condqct~ thatstudents a clear policy that sexual violence' rs-xmnto n moci dl. asdo a neddt as ,oe
-tory -tactics, and; other-abuse' in" - sion. by the 'victim that the victim -would bewill not be tolerated by the Inistitution a"~sut '-'~~--- -.--- sxa-. s-. - ujetd o(gI EVALUATIoN.-The National' Inttt f 8 ~' - ~ ~ ~ -- ~ eth -seJustice shall have the authority to carry out (8'Authorizatin o admission and cdnsid- se~lBisevaluations of programs - funded under thsoaini eulasutcsso viec ()-~Ir~~ o.proeo this

- -- ecio. -ThO recipient of any grant under,.ta h eedathscmite sxa s et~~ 'this section may be required to include an sut nohrocsos--evaluation component to determine the of- -9 uhriainof the ilctimlh in exuI sued by aoowrt -ofai Stateo prohibiting-or Urnzfectvenes o theproect r prgra funed~assault case to address the court 6onderning Iting violence -against, harassmtent -of. con-
-that is consistent with guidelines issed by'~ thFetnet.elmoe'.tc rcmmncto ih rphysi--l(10) Authorlzatioa'of the o iretit- proximity to'another person; "Y' ---. : 'the aioa CRINsTi.Tute.ofJuticne. Gene--- tion to victims of sexual atssaults'as part of , "(2):'sexuai abuse' means aii conduc pr-1ma) utilize the oN.-me ofJuticre Generalst a criminal sentence. -' - '-- -may utilize the Office of Justice Programs - (b) ~ .scribed by chapter lOGA of this title, whethercOrigothe administration- of - gat b AUTrHORzATMoN O APPROPRIATIONS.- or not the conduct occurs in thes special mar,Coordinate There are authorized to be a~~~ppropriated in ItIne and territorial jurisdiction of the Unit-under his setion. he coodinatin of h fiscal year such -sums as may. be nec- ed States or in a Federal prison; -grants under this section shall include pro- ~'eb bdli i n bd~ nscribing consistent program requirements- essary to carry out this section. "(---'serious boiy inury, n bdl nfor grantees, allocating functions and the ad- TITrLE Il---DOMESTIC VIOLENCE. STALKX- jury' have the meaning given In section
ministration of particular grants among the IN-'AN OF'FENSES AGAIthe-meaning 

-.aFABRLY 11~~~~~~~(4) 'State'.has temaig.given~in setratIon of the program under this afttiori - SEC. SOL.,DnW1TATZ TRAVEL To -COxmMT tion 513(cX5)2. -- -coordinating the program under this section - SOUSE AB3USE OR TO VIOLATE PRO- "(b) CLERICAL AMENDMENT.-The analysiswith the Domestic Violence and Family Sup- -- - - Z ORE - DiTERMT2I for Part 1 of title 18. United States Code, IsPort Grant Program established by section'(a Oms-Pr1 -- ---- amended by Inserting after the - tem. for208 of this Act. and coordinating the program ()Ovsa-rtIof title 18.'-United chapter 110 the follovwin-under this section with other grant programs States Code, 13 amended by inserting after-- -' - -- -administered by components of the Depart- chapter 110 the following. - - -"110A. -Domestic violence and of-'Z -'~CHAPTR IIOA-OMESTICVIOLE~c AND ~fense ag inst the hamily ....... ... 2261",(1) DEF'INMfON.-For purposes of this Se- o - STALKING -- -N -oy z~ru N.-eclxmet10 ofeJust icle, -e inlue no (c.ANAORSeernmsSetotlon "sxualvioenc" inluds nn-consen- Sc -'.- 3663 of title 18, United States Code, aSsual sex offenses and sex offenses involving "226L D~omestic violence and stalking.- - amended by section 109 of this Act, Is furthervictims who are not able to give legally of- ' "SI6. Doinmetic violence and stakn amended by striking "or chapter 110' and in- --fective consent because ~of_ age or incoom- (a) On'ENSE.-Whoever causes or attempts serting ' chapter 110. or section 2261" inPotency. At~~ ~ ~ ~~~~to - tocuse bodily injury to, engages in sexual each of subsection (b(2) and subsection (d).WI REPOrr.-The Atre General shall abuse against, or violates a protective order '(d) INTERIM PROTEMTON.-Sectionsubmit an annual report to Congress con- In relation to. another shall be punished- 23156(a4XC) of title 16. United States Code.cerning the operation and effectiveness of "(1) if death results, by death or by impris- as added by section 101 of this Act, is amend-the Ppsgram under this section. onmont for any term of Years or for life: ed by striking "or chapter 110" and inserting(k AUTrHORIZATION OF' APPROPsiTuIrONS.- "1(2) if permanent disfigurement or life- ', chapter 110. or section 2261".-There are authorized to be appropriated, In threatening bodily injury results, by Impris- "Ce) DnATH PENALTY PROCEDURES-Sectloneach Of faCA1 Year's 1994, 1995. and 1996. onment for not more than 20 years; 1118 of titie 18. United States Code, as en-=20.000.000 to carry out this section, and "(3) If serious bodily injury results, or if a acted by section 102 of this Act, Is amendedsuch sums, as may be necessary in each fiscal firearm, knife, or other dangerous weapon is in paragraph (1) of subsection (el by insert.-year thereafter. -- . Possessed, -carried, or used during -the com- Ing "or section 2261" after "117", .
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SEC 202 FULL FArre AND CREDIT FOR PROTiEC- time of sentencing for an offense under this (1) the flndings of the study concerning the

TIVE ORDERS, section:, and means by which Information concerning the
-(a) REQULRMMENT OF FULL. FArrH AND "(4) 'State' has the meaning given in sec-. addresses or locations of abused spouses may

CR.EDrr.-ChApter 110A of titI. 18. United tion 513(cX5).'. be obtained by abusers; and
States Code. as enacted by section 201. Is SMc 204. pRESUNMp-1ON AGAiNST GUILD GUB. (2) analysis of the feasibility of creating ef-
amended by adding at the end the following: OD-i FOR SPOUSE ABU8ERS. fective means of protecting the confidential-
'§22M2 Full Faith and Credit for Protective (a) The Congress flods that-- ity of information. concerning the addresses

Orders (1) courts fall to recognize the detrimental and location~s of abused spouses to protect
"(a) A protective order Issued by a court of effects of having as a custodial parent an in- such per-sona from exposure to further abuse

a State shall have the same fufl faith and dividual who physically abuses his or her while preserving access to such information
credit In a court in another State that It spouse, insofar as they do not hear or weigh for legitimate purposes.
would have in a court of the State In which evidence of domestic violence In child cus- (b) The Attorney General may utilite the
Issued. and shall be enforced by the courts of todY litigation: National InstItute of Justice and the Office
any State If It were Issued In that State. (2) Joint custody forced upon hostile par- for Victims of Crime In carrying out this sec-

'-(b) Por purposes Of this seCtion- eats can create a damaging psychological en- t~on.
-(I) 'protective order' means an order pro- vii-onffient for a chlld; SEC. sot RizsoiRr ON- RECORDXXKING RELAT.

hibiting or limiting violence against. harass- (3) physical abuse of a spouse is relevant to ING TO DObiESTIC VIOLKNCL
asent of. contact or communication with, or the likelihood of child abuse in child custody Not later than I year alter the date of enk-
physical proximity to another person; and disputes: actment of this Act, the Attorney General

'I(2) 'State' has thes meaning given in sec- (i) the effects on children of physical abuse shall complete a study Of, and shall submit
tion 513(cX5).". of a spouse Include- - to Congress a report and recommendations

(h) CTLRRXCAL AMENfDMXN'.-The analysis (A) traumatizatioa and psychological dam-. on. problems of recordkeeping of criminal
for chapter liQA of title 18, United States age to children resulting from observation of complaints involving domestic violence. The
Code. as enacted by section 201. is amended the abuse and the climate of violence and study and report shall exsamine.- -

-by inserting at the end of tise following, . fear existing in a borne where abuse takes (1) the efforts that have been made by the
1§2262. PuB Faith and Credit for Protective pla- I Department of Justice, including the Federal

(B) the risk that children may become'tar-. Bureau of Investigation, to cofllct.3ta.Ustics
EEC. 20s, ?fON.COV7LIAN1CZ WTT'H CHUM U gets of physical abuse when they attempt to on domestio violence; and- A '~

PORr OaIJGATIONS IN WrERSTATE intervene On behalf of an abused parent; and (2) the feasibility of requiring that the re--
CAB- (C) the negative effects on children of ex- latlonship between an offender and 'victim be

Chapter 1IA of title 18, United States Code . posure to an inappropriate. role model. in reported inr Federal records of crimes of agW
Is amended in reed as follows-, that witnessing an'agg'resive parent may gravated assault. rame. and ot.her violent

-CHAPTER I1A--CitI SUPPORT - communicate to chihdren that violence Is an crimes. -- -- *

-see. 'acceptable means of dealing with others: and ssCso. ,e Doxamfl vio~zzae AiNDrm s
* 228. Nn-compl~nce withc~ ~ ~- (5) the harm to children from spouse abuse - P0RrGZt~ThrrOGBAXM. .

isgations. ~ ~ ~ ~ my be compounded by -award of exclusive or (a) puapOSz_,-Th ycawpsq of this section :
- -Itgations. ~ ~ -)oint custody to an abuier- because farther Is to strengthen and improve state adlocal

-1 22ILNon-compliance with child support -b. abuse may occur when the abused spouse Is efforts to prevent. and punisw dometey~:
ligtiona.' . ~~~~~~forced to have contapt.with the abuser as a ances sad iother Crilninal- and -unlawfual acts

* -W"a Ofl'isiL-WhOevar-- result of the custody arrangement, and be- that particularly affech w~oRen, -and +tO &S515t
"CI) leaves or remains outside a State with- cause the child or children may be exposed and protect, the victim-:Of Sac~k cri1mes and.

- Intent to avoid payment of a child support to abuse, committted by the abaser' against. a- acts.' .. * -, -'z-.--
obligation; or. subsaquent spouse or Partner. - - - (b) AUTOMTaiazxsa O GRAsTSr-The Attdes-

C2) ft-2s to pay a major child support ohIl- - (W sS~Esz or 0onoszss-It Is the sens Of nay, General, tbrough the Bureau Of Justice
gation, as defined In subsection (e). with re- the Congress that, for purposesof determin'7 Assistance, the Office ror-~Vlttmsof Zrtim.`
spect to a child who resides in another State. ing chilld custody, evidence establishing that and the BureaU Of -JUettW StatiStiU W Am
despite having the firnancalresources to pay a parent engages in physical- abuse of a make grants to support projecta andp>
the obligation or-the ability to acquire such spouse should create a statutory presumnp- grams -relating to dOmestic-- vioence sad,-
re-sources through reasonable diligence: tion that tis detmeunta! to the child to be other criminal and unlawful -act& that per.
shall be punished as provided in subsection placed in the custody of the abusive spouse. ticularly affect womanW Incladtogesupport-

Cc). ~~~~~~~~ ~ ~~SE. SOLREOR ON Rr =WOMiEN'S 'Y.of- -

fense charged under paragraph (1 fsub- ()RxPo'rT.-7je Attorney General habia- grams for la~w enforcement officers and proe-
section (a), the absence. of thee defen dan t______Aof WM Cn:---a-ectr ocrig the tavesiga -a"

port obligation s__________create___ar__butuntslandteamsthat target 4omestic vio.-
-sumption that the itaent existed 'to avoid Attorney Gnrlmay utiize th atioal neca;.-

payment of the obligation. Institute of Justice to obtain information re- (3) modlel, innovativ, and denmonstation
"(c) PENALrY.-A person convicted of an quIred for the preparation of the report. .law enforcement programs relating, to-do- - Y

offense under this section shall be punished fb) COMP'ONENTSr OF REP~ORT.-The report mestte violence that Involve pro-orrest and
by imprisonment for up to six months, and described In subsection (a) shall Include- aggressive prceeutOa policlees '--

on a -second or subsequent conviction, by im- (1) -a review of medical and psychological (4) model, Innovative' and -demoestration
-prisonment for up to two years. - views concerning the extstence nature, and programs for U- effective autilization and en- -

"(d) RESsrTrloTMN-In addition to any res- effects of battered women's syndrome as a forcemnsetof protecttve orderm......
titution tkat may' be ordered pursuant to psychological condition; ... M S programs addressing stalking and per-'
section 3663, a sentence for an offense under (2,) a, compilation of Judicial decision ih sistent menacinc: , A. - ---.

this section shall IInclude an order of restivo- have admItted or excluded evidence, of bat- (6) victim service prograins for victimsi of
tion in an amount equal to the past due sup- thred women's syndrome as evlden~e of guit domeasti violeacel.......
port oblIgation as It exists at the time of or as a defense In criminal trials; and (4 7) shelters that provide services for vko-
sentencing. Subsections (e)-O) of section 3663 (3) information on the view. of judges, tlm~s of domestic violence and related pro- '

shall apply to an order of restitution pursm- prosecutors, and defense attorneys concern- grsn r'-r --.-
ant to this subsection. ing the effects that evidence of battered (8) educational and- Informatlonal po

- 'Ie) DEynq'rr1ONSr.-For purposes of this women's syndrome may have in criminal gramn relating to donestic violence'
section-. trials. -(9) resource centers providing inormation, s

-'Cl) 'chfld support obligation' means an gmC Nee REPORT ON COrmcNuiAL= or AD. technical assistance. and training to dormes-
ainount determined under a court order or DnESM FOR VICT`13S Or DON[E. tic violence service providers, agencies and
an order of an administrative process parsu- TIC VIoLaNCE. - - programs; -
anz, to the law of a State to be due ft-ro a -(a) 7be Attoney General shall -conduct a (10) coalitions Of d0oestic vtOlelhce serv1OVAe
person for the support of a child 4r of a child stndy of the mains by which abusive spouses providers, agencies, and programs-' '

and the parent with whom the child Is living, may obtain informcation. concering the -ad-,- (11) training programs for Judges and court-
"(2) 'major child support obligation' means dresses or loctions of estranged or former personnel In relation 'to onees involving dqo-

a child support obligation that has remained sposas, notwithstanding the desire of the meatic violence; and- - -

unpaid for a period exceeding one year. or victims to have such linormation withheld (12) enforcement of child support ~obliga- _2
that is greater than 35.010 to avoid further exposure to abuse. Based on tions. including cooperative efforts and ar-

"(31 -past due support obligation' means a the study, the Attorney General shall trans- rangements of States to Improve enforce-
child support obligation that Is unpaid at the mit a report to Congress including- ment In cases Involving interstate elements.
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(c) FoRmuLA GpkRAmT-Of the amount ap- (j) RSPoRT.-Tbe Attorney General shall on'.rendations designed to Improve such

propriated in each fIsca year for grants submit anx annual report to Congress con- treatment.
urider this section. other than the amount earning the operation and effectiveness of SE 3M X~M EMUEFm .I
set aside to carry out subsection (d>- the program under this section-, - (a) IN GENEutr.--The task force shall con-

(1) 0.25 percent shall be set aside for each (kAUriaLTO orA R un'ss- sist of up to 10 members, who shall be ap-
participating State; ana There are authorized to be' appropriated. In-

(2) he emande shll b alocaed o te. eac off~sal ear 194. 199: al.'9 pointed by the Attorney General not later
P) th remindershik be alocaed tothe eachof fscal O~m.199 i sedays aMane0 dtheaf date odat oenactment o

popclatiors; for the use of State. and local. such a' ms as may be necessary in each fiscal that the task force includes representatives
governments In the statee I .- year thereafter. , '- 1 ": .. _ of State and local law enforcement, the

Cd) DISCR=TONARY GRAiN-r&,-O( the, amount TITLE EfI-NATIONAL TASKC FORCE ON State and local Judiciary, and groups dedi-
appropriated in each fiscal year, 2a percent -VIOLENCE AGAINST WOMEN cated to protecting the rights of victims.
shall be set aside in. a discretlona~ry fundl to SEC 6. zeL TAnmasawx , -r (b) CHAIRM.AN.-The Attorney General or
provide gr-ants to public and private agenciles Not, later U-n 30 days after the date of ena- the Attorney General's designee shall serve '

tofortherin h subsctpose(a a abetvs-e ctmoent of this Act, thes Attorney General as chairman of the task force.
fothinsuscton () n (b)shall establish a task force to be kxown assaol py

(e) ~~~TiON FCSS'r the -"National -Task. Force o.Voec a o~nro~. msn&Mmrequest a grant under subsoction (c). 4ib a N D)MOA CMENAIN.Mm
chief executive offlnee of a State- mut Wonen. ttI6M-bers of the task force who are officers of em- lt
each swdy ,-ubmil~to, tlOv2'Attorney - ployee. of a governmental agency shall re-
General a plia foe' addressinc, donaestia VIGc- calve no additional oompensatioin by reason
lenica and other criminal Lad~ unlawful acts " (a) GENstALPURu'oss oF TAR% POT LThe of their service on the task force.

,-that particularly affect women-in thjasstate,, task foroe shall recomnmend Federal, -State.- (b) Fun.P DI)s.-Wbila away from their
including a sp feiiationxof theuses to whic .- ~n loa strte iai-&meda - pot t -g omes or regular places of businesin the
funds provided under subsection (c) will be womagaint oet~ p~Ikn e"performance of duties for the task force.'m sons Who commit such crimee, ari subs mmer ftetsk oe hllb loeput In carrying out the plan. The applioat Igtelobno itm o uhcin& ab"o hets-oc halb loe
mnust include.- - ---. -. -:., - ngtergtoficisf b m5 travel expenses, including per diem in lieu of

(1) certification that the F4aeral iundiing? (b) Dc'rrzor TASK FOP.L-The task force subeitence, at rates authorized for employ-
provided will be use tro suppleent and not iShall pefr uhfntosa the__ mi~ -sea of agencies under sections 5702 and 5703 of

supatState and local. tinds, -Gener',l deems appropriate to carr7 cut of title 5. United States Code.
2)certification that ayrq~enn f the porposes of the task force. Including--d

-State law for review by the State legislature (11 - -considering' the reports and rec- -EC - l.SEUW MTRA~ '~?
of a designated body, and any requirement of-.c t~a at tt a XC1RDRCrL
State, law for publie notice, and iocomment-'. studies of violent crime, family violenme and- (1) AFPPonMMEHT-The task force shall
concerning the proposed pji8jahas ubeen saris- the treatment of crime victims. -including . have an Executive Director who sh all be aj~-
fled; axid-; " " ~~.- - the Report of-the Attorney General to the Pointed by the Akttorney General not. later *. -

(3) provisions for fol~ oontroL manage-, President - on Combating -Violent Crimethn3dasferheakfocisulyo-
ment, recordikeeping. and4 submiassin of re-. (1992). the' Rsport of the Attorney General's .tIltuted under section 303.-
ports in relation to funds provided under this .?a oc sFml ilne'l6~te ()C~BvOTeEeuieDirector

Secton' hatare cnai~wj ~-e Peprt f~th Preidet's ask orc on in-shall be compensated at a rate not to exceed :
ments rescried ~ ~ ~ ti~ f ~(l3~),andth~ e~ta andi~.c-the maximum rate'of the basic Pay -Payable -

(f)V m'sos o ,.OmmildtiOS o th tak 1r~ nd-orn under 0G8-19 of the Geaeral.Schedule as con-
(1) Mxauwo'~De-G~ de sb- I~S~iofS estalishe by te Staes ofBin ealfed in title S. United States Code.- -. ' 1j

55Ot~fl) my h fo upto.~ pecen ofthebam. AaS kanas~Hw~i,~Iabomdi- () SAFI-with the approval of the task "
overall cost of a projectro prog ~ ftinded. sna. anaoisn,' abg. force, h xctv ietgmyapit

Dscreions~y' gants ide ubsecion (d) nsuta Nebraka-New-.-Mexico. New .Yr, and fix the compensation of such additional
may be for up to 1W psroent A)f the overagl N5 t ~Oi5,'b Island'," V --. ersonnel at the Executive Director consid-

-cost ofaproject or program munded-_;.- Tw"x&Ad . e. - ers necessary- to carry out the duties of the
Or' ANTS. fW Ftsk foce. 't. t

-.subsection (c) may be iProvided in relation to :and local law' enforcament desligned to p- (c) APPLICABILT'O rm ZLULw,
a paxticnslar projeot or program-for' up to ant tact women -against violent-crtme. -and -t0.' ThO ExeCxtive Director and- the additional
aggregate mnaximum period of four yas-" prosecute Dthose responsible for-suchcrime;-'-,, pamnel -of the task force appointed, uder-..

(3) Lrr ONADMDIST~a'IVK C~or.-Nc (3) valuaing e. PAQUAC ori-w .- -subsection (b) may be appointed without re-.-
snore 0than & percent of a grant under- sub- dence. practice, and procadare, to en urebe gard -to the Provisions, of title 5.' United,

*section (C) may be used for coate inocurred to - effective, prosecution. and covc~c ef vic- .taeCogvrngapitm tsnth
administer tha-grant. -~-..-~ - lent offenders against women and to protect. competitive service and may be paid with- - 4-'

(g) EvALuA'rxoN.The National Insttute of victims from abuse iLa legal proce4jum ga d out regard to the provisions of chapter 81 and
Justice shall have the authority to carry out making recommendatt=n for -'the improve- -subchapter 1I of chapter 53 of sucht title re-

*evaluations of programs funded under -thisi ment of such roles; -. lating to classification and General Schedule
section. The recipient of any grant under (4) evaluating the adequacy of pro-trial re- 'Pay rates.'
this section may be required to Include an lease, sentencing, incaroeratica. and' post- (d) CONSULTAN rs.-SubJect to such rules as
evaluation component to determine the o~f- conviction release In relation -to 'violent of.. may' be prescribed by the task force, the Ex-
fectiveness of the project or program funded fenders against womeni, and making e,~ ecutive Director -may procure temporary
that ia consistent with guidelines, Issued by ommendatlons designed to ensure that such intermittent seirviaes under section 3109(b) of
the National Institute of Justice,_ - -offenders ar retan fro casn ute title 5, United States Code, at rates for min-

(h) COORINnATTON.-The Attorney -General harm to the victim and others and reev .Viduals not to exceedS300per day..-
may utilize the Office of Justice Programs to appropriate puniishment, Including 'mean of S=C SOLPOWSES Or TASK FOnI, - -

coordinate the adiministration of grants ensuring that the efficacy of criminal sc-n-- (a) Hearftzoe.-For the purpos ofcrrying
under this section. The coordination of tions will not be undermitned by parole or out this title, the task force may conduct-
grants under this section shall include-pre- other early release mechanisams; - such hearings, sit and act at such times anid
scribing consistent program requirements (5) assessIng the Issuance, formulation, and places, take such testimony, and receive
for grantees, allocating functions and the ad- enforcement of protective orders, whether or such evidence, as the task force considers ap-
ministration of particular grants among the not related to a criminal proceeding, and propriate. The task force may admniteItr
components that participate In the adminis- making recormmendations for the effective oaths before the task force-.
tration of the program under this section. use of such orders to protect women from vi-- (b) DEL QATiON4-Any member or employee
coordinating the program under this -section olence; of the task force may. If authorized by the
with the Sexual Violence Grant Program es- (61 assessing the problem of stalking and task force, take sany action that the task
tablished by section 141 of this Act, and co- persistent menacing of women, and reo- force is authorized to take under this title.
ordinatiog the program under this section osrnmending effective means of' response to (c) AccEss no INFOEKATXON.-The task
with other grat programs administered by the problem: force may secure directly- fromn any executive
components of the Department of Justice. (7) assessing the problem of sexual exploi- department or agency such information as

(i) DEnslON,-For purposes of this sec- ration of women and youths through pros- may be necessary to enable the task force to
tion. "domestic, violence"' includes any act of titution and in the production of pornog- carry out this tittle. to the extent &ncmas to-
criminal violence in which the offender anid raphy. and recommending eflectlve meanis of such information is permitted by law. On re-
the victim are members of the same house- response to the problem; and quest of the Attorney General, the head of I
hold or relatives, or in which the offender (8) gonerally evaluating the treatment of such a department or agency shall furnish
and the victim are present or former spouses women La vIctims of 'violent crime In the such permitted Information to the task
or coahaItors ur hrave a child In common, criminal justice system, and making- reo.- force.
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(d) MAJI-The task force may use the double the ma-ximum. Penalty for re- leagues to take great care in putting ELUnited States mails In the same manner and peat. offenders of sexual assaults., final bill together.un~der the same conditions as other depart- Third, It would require the testing of Mr. President, we should not passments and agencies of the United States'. toeacsdo eulasut o h oehn tI eomI aeolSEC. 3M. REPORT,.cuo fsxa salsfrtesoehn hti eomi aeolNot liter than 1 year after the date on acquired immune deficiency syndrome just for the sake' of passing somethingwhich the task force is fully7 cocstituted [AIDSJ virus, and disclosing the results. "Change" and "reform"- are termsunder section 303, the Attorney General shall of those tests to the victim. Fourth, it used rather loosely around here. Theysubmit a detailed report to the Congress on authorizes the admission of evidence of are not Interchangeable, not synony-the findings and recommendations of the prior sexual assault offenses by the de- mous. To change is to alter. To reformtask force. fendant In sexual assault trials. Fifth, Is to improve.-RMC 305. AUTHORiZATION OF' APPROPRIATION. It designates spousal abuse, Including Democratic campaign finance billsThere is authorized to be appropriated for violation of protective orders, and based on spending limits and taxpayerfiscal year 1994, $5(Xl.OC0 to carry out the pur- "tlig"a ,Fdrlcie i.fnnigd nedcnttt hneposes of this title. "tlig"a eea rm.P-fnnigd nedcnttt hneSM NO TER!MLNA'n0.- nally, the bill would establish a corn- They do not, however, reform. They doThe tazk force shall cease to exist 30 days prehensive grant program to assist, not Improve the electoral process.after the date on which the Attorney Gen- State and local efforts to combat sex-:, , The democratic bills we have seen In-eral's report Is submitted under section 307. ual violence and domestic violence, and-- the past were good public relations, but,The Attorney General may extend the life of' to enforce child support obligations.:. lousy legislation.' Spending limits have,the ta~sk force for a period of not to exceed Crmsa-ntwmnaerm at be oal iceie ntePelMo.eMy CAr. . ardPresidentslatiamnanduldisend ace dnal-system".Mandatory spendingMr. tes nt, . amstrong; message:- Those. wh commits limits ir iufcarnstitutional. A taxpayer.-very pleased to again be a cosponsor of. sexual assaults against. anyone will be. -funded congressional campaign system.the Sexual Assault P~revention Act, and- met with swift, stiff penalties,'..' to provide inducements, or penalties, is.-Icommend the Republican leader for Mr. President, It Is untenable tli~ '~hot -palatable to American taxpayers.hia zeal and expedience in reintroduc-- Inh getstdmcayi' h ol f fact, the Presidential Election Cam-Ing this bill early in this session of sahould~ als6-suffer frbm'thu' kind of- Palgn Fund Is- on the -verge of bank-.

-Congress.. . "- cruel .violence We insst uise our. demo~- ru~tcyt'L because:"'taxpa~yers- have re-* The -phrase,, "increased" crime 'in crati asystem. aa'a. tool, to turn iji - soundingly voted7-no onte anaAmerica" Is 'no longerxnmet~ With wide- trend around and' make' our lives safe. r~ietr . . tei~nnaeyed surprise. There was a' time -when:S- again A-"" --- 'In. the, most extensive poll w~ ever -law-abiding citizens reacted-withskp- 
"' K'' i> ta-ke' in.-:thia dountry,- every. April 15ticism ~at. the Idea- that- our'Natlon: 

-tsxpayers get a. chance to vote~ on howticlim~,A~, th idea.-' that'ourL-N(tion' aelf,,Mr-could, be' so riddled with 'crimes. corn- (foo1sI ~Pcw~nl~" they- feel-' about the- public -funding ofmitted In our- cities. our st~reeits, and L&IT r :Mri % electi6ns:-'1Wn overwhelnsing numbers,.our homes.. Now, -tlre Aaii~rican .people Dokkmar -' , Mr-.they seIceigl oingn ;--have -become. so accustomed, to hearing' 4GR. r -C'over, and,- over~ agisht rmei n: IioAR( M..': Mr. T Mr.-MSIMP. - Mg P~d~~ h Dmcaic cth-the rise that they ho-lbnger-reapond, .~ adM~CF ' ,~lt &Cngess ee nonstitu-,- F' y~ th'Burprise.-but instead-CrYKout m t-bU-.intnt-deaP ina 1 IihmaSrtyge down that -anger~ahd frustratio C!AI ~ ~' ~e A,' bill'-mpaldnAct' o er Fe'd'-r-I~ ad-gisai th--rsdn igns.agaiiit~ th 'crul, pererse rime n ca-'- funeo~_ such;~ as bill'- lnt&6. lavrwz~then- my-. bol-againstthe crel','prveron rimes;concre- sea.ucompetitionasurin'poatlfial dBuA 4mitted agafiist-wornen. One-of the most5 fs't-euecrpag'ot, idfi positoloi wl et-ih'h zrm-disturbing crimes- Infecting ou oitother- puoses;, to ' the - Comd tte on O1t'Z -'7 '---is-that, ot sexual. assault 'and: forcible Ru~'s ani'Adnwnisrntit 
st, -nd 'byp while.irape. Thesel-acts of viglenti, demented,.- - - ' -- - the ftrst,-'=ismndment-lIs sacrificed -for a---bald~faced- aggression are tantamount --.. COI¶PkzENsIv3 CAMPAIGN MAN=1C REERM -- facade of reform. -to terrorism against-womex;" and' the' :- - '--4.-':'F~-, - '-- -,AcT.'- -' - M Pridnca ag facere-number of forcible rapes I thix s coun---- ~Mr. McCONNELIA. Mr. President, the' form-need not be unconstitutional. artry la staggerinig. There w~e're -approxi--.- distinguished~ 'Republican': leader- this tisan, bureaucratic, or ' taxpayer-fund--mately 106,593 rapes reported fzt 1991, -4 morning In his remarks made reference ed. '-* --percent higher thaii that- In 1990. In my to- S.' 7, the Republica~n campaign fi. -'The minority leader andLI, Joined by-State of Arizona alone 15,590 rapes were- nance bill-... '.- Republican colleagues, have today in- -reported,. ' -,- -- ' - Mr. President.. the Republican leader troduced -the Comprehensive Campaign-'We cannot, and must not,-tolerate vi- -.and.-I believe- that this -proposal is Finance. Reform'-Act-the moat exten-.olence of this nature. Women In, this'- clearly in the best interests of. the sive and effective,-'reform bill before- country are singled out for-this kind' of country as we seek- to -Improve'- how this Congress, bar none.- - -violent -aggression_ by crimipals, who elections are handled in the' United'I; an A' h it' oe of speciali,know that our legal system Ia- bogged' States.4" - -teleani uende, athe eptmajric,~down with Jloopholes Whflich ony se - Presiden't~ in:, 19,92 .v'oter -turnout -bent pirot~ection tool.-Our bill bans soft-r ,ceed n~keepin ~rimif~s f ei "Ag--inrese. Electoral.: competition-',innimny-A, otcoe~p y -labor,- jme behin& bars. It Is ibhorirent, to me-- cteasedi,- Congresaiona.L-turnover -Jn- -and-that spent by-tax exempt organiza- '-'thatywomen.llve In fear pf rapeadteorad.Adcmpin sndn -in,> Mons. Itcuts campaign -costs. Provides-victims of rape and sexual, assault..ex--crsd- ,-' -- ;:-" -- '-.'- seed money to challengers, paid for not-perience, the - fear -and, frustration' of-- ;--Most' objective- observers would say by taxpayers, but by the 'political par-knowing that their assailant-walks the these are Indications of a. thriving po- tiee.- It.' constricts - the millionaire'sstreets freely where law-abiding citi. litical -system. Les4 objective partial- loophole; restricts and regulates inde-zens cannot. -- ' pants will twist It to fit their objeo- pendent expenditures; fights election-Women in this country face distinct: tIve-par-tisan revision of campaign fl- fraud; and-restricts gerrymandering.-'types of crime .which need to be ad- nance laws.' ~---- Real refornr In stark contrast to the'lese speciffcally; For. this' reason, I All Indications are that campaign fl- Democrats' bill.,- the Republican blbelieve that It Is imperative that Con- nance reform Is on a fast-track-seemn- puts all the campaign money on top ofgress enact the Sexual Assault Preven- Ingly easily achievable. Something for the table where voters can see It. Noth--'tion Act. This legislation- would ad- the President and Congress to have to Ing would have a more cleansing effectdress the crimes facing women in sev-' show for the next 100 days. on the electoral process.eral ways. First, It authorizes the Keeping In mind that the reverbera- Mr. President, I ask unanimous con-death Penalty for murders committed tions of what-ever passes likely will ex- sent -that at this point in the RzcORDty sex offenders. Second, the hill would tend fax beyond 100 days, I urge my col- S.7 appear In Its entirety. I am Intro.-



PROPOSED AMENDMENTS

Glen Weissenberger, Character Evidence Under The Federal Rules: A

Puzzle with Missing Pieces, 48 Cincinnati Law Review 1, 12 (1979).

Rule 404

a) Noninferential use of character evidence; character in
issue. Evidence of a person's character or a trait of a character
is admissible when the issue of a person's character is
substantially required by a charge, claim or defense such that the
person's character or trait of a character is not used as a basis
for inferring other facts.

b) Inferential use of character evidence to prove inferred
facts other than conforming conduct. Evidence of a person's
character or a trait of a character is admissible for proving
inferred facts other than conduct which conforms to such person's
character or trait of character.

c) Inferential use of character evidence to prove
conforming conduct. Evidence of a person's character or his
trait of a character is not admissible for the purpose of proving
that he acted in conformity therewith on a particular occasion,
except:

1) Character of accused. Evidence of a pertinent trait of
his character offered by an accused, or by the prosecution to
rebut the same.

2) Character of victim. Evidence of a pertinent trait of
character of the victim of the crime offered by an accused, or
by the prosecution to rebut the same, or evidence of a character
trait of peacefulness of the victim offered by the prosecution
in a homicide case to rebut evidence that the victim was the
first aggressor;

3) Character of witness. Evidence of the character of a
witness, as provided in rules 607, 608, and 609.

d) Method of proving character.

1) Where evidence of character or a trait of character is
admissible pursuant to subdivisions (a), (b), (c)(1) or (c)(2)
of this rule, proof may be made by testimony as to reputation or

ATTACHMENT C



by testimony in the form of opinion. On cross-examination,

inquiry is allowed into specific instances of conduct.

2) Where evidence of character or a trait of character is

admissible pursuant to subdivision (a) of this rule, proof may

also be made of specific instances of the person's conduct.

3) Except as provided in rules 608 and 609, evidence of other

crimes, wrongs or acts is not admissible to prove the character

of a person in order to show that he acted in conformity

therewith. Such evidence may, however, be admissible for other

purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake or

accident.



250 JORALEMON STREET

BROOKLYN. NEW YORK 11201

MARGARET A. BERGER AREA CODE 71 8
ASSOCIATE DEAN 625-2200

PROFESSOR OF LAW 780-7941

Fax No. 718-780-0375

TO: Members of the Advisory Committee on
the Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter ,AM

DATE: April 26, 1994

RE: Materials for May Meeting

Enclosed is a memorandum on Rule 407 incorporating the
amendment for product liability cases that we tentatively agreed
on at our previous meeting. It also discusses some other issues
that we did not resolve. I am also enclosing a memorandum on
Rule 103 which discusses the Luce problem as well as broader
questions relating to motions in limine.

In the next few days, you will also be receiving from
me memoranda on Rules 408, 404(b), and a discussion of issues
that we might wish to address in Article VII with regard to
expert testimony. I also plan to send you a memorandum that will
discuss a number of miscellaneous questions which I was asked to
consider.

I do not know whether we will reach the hearsay rules
in Article VIII at our forthcoming meeting. If we do, I propose
addressing three preliminary questions first: 1) are we
satisfied with the general trans-substantative nature of the
hearsay rules, or do we think that criminal and civil cases
should be handled differently? 2) are we satisfied with the
definition of hearsay? 3) are we satisfied with how the hearsay
rule and its exceptions are working in practice? In order to
deal with these questions, I think that it would be helpful if
the Committee familiarize itself somewhat with the enormous
recent literature about the hearsay rule. I do not think that
summaries by me about the articles would serve much of a purpose,
because the theories and conclusions need to be viewed in the
context of fact patterns. Accordingly, I have selected a number
of articles that I think shed light on the three issues stated
above, and I am enclosing them for background reading. Even if
we do not reach hearsay at this meeting, hearsay issues will have
to be considered in connection with Article VII. I was fortunate
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in obtaining reprints from all of the authors except Professor
Fenner who no longer had any available. I hope that not having
to read photocopies will make the task of reading this
formidable, but fascinating, material somewhat easier. My
suggestion is to start with the Fenner article -- not because I
find his solutions particularly compelling -- but because it is
very accessible and even funny at times, and it is illustrated
with an enormous number of cases that will plunge you right into
the perplexities of the hearsay rule.

I look forward to seeing you soon in the Big Apple.

/ga
Enc.
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TO: Members of the Advisory Committee on
the Federal Rules of Evidence

FROM: Margaret A. Berger, Reporter

DATE: May 2, 1994

RE: RULE 404(b)

When the Committee discussed Rule 404 at our fall meeting,

some of the participants expressed concern that too much highly

prejudicial "other crimes" evidence is admitted against

defendants pursuant to subdivision (b). Rule 404(b) restates the

traditional propensity rule, that evidence of a person's

character, whether manifested through convictions, uncharged

misconduct, or specific characteristics, is not admissible when

offered solely so that the factfinder may infer that the person

acted in conformity with his or her character on the occasion in

question. The second sentence, however, permits evidence of

"prior acts" if offered for a "proper purpose" including, but not

limited to motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or accident.

Rule 404(b) seeks to strike a delicate balance. It

authorizes courts to admit relevant evidence in accordance with



the Rules' general policy of liberal admissibility,' but

simultaneously seeks to safeguard the accused's entitlement to a

presumption of innocence, consistent with the "guilty beyond a

reasonable doubt" constitutional standard. The problem for this

Committee is to determine whether the balance has shifted too

much in the prosecution's favor. Is evidence being admitted

indiscriminately for a "proper purpose" when it is relevant only

to propensity, or when it raises enough of a propensity inference

to pose a danger of prejudice to the defendant that outweighs any

legitimate probative value the evidence may have? If so, can

amendments to Rule 404(b) rectify this situation?

The Reporter was asked to consider three possible solutions:

1. to override the Supreme Courts holding in Huddleston v. United

WState by converting preliminary questions regarding defendant's

commission of the prior act or crime into a Rule 104(a)

determination rather than an issue of conditional relevancy

pursuant to Rule 104(b), and by possibly heightening the standard

of proof as well; 2. to amend Rule 404(b) so as to provide

explicitly that other crimes evidence must be relevant to a

"controverted" issue in order to be admissible; 3. to provide

additional protection for defendant by making the admissibility

of Rule 404(b) evidence subject to a balancing test that places a

burden on the prosecutor to show that probative value

1 See Susan Marlene Davies, Evidence of Character to Prove
Conduct: A Reassessment of Relevancy, 27 Crim.L.Bull. 504 (1991)
(examination of current social psychology literature leads author
to conclude that prior specific acts have considerable predictive
value).
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substantially outweighs prejudice.

Before turning to these solutions, this memorandum first

briefly examines a number of problems that occur when the

prosecution offers other crimes evidence. It then examines the

proposed solutions in relation to the other rules on character

evidence, and considers ways in which these solutions could be

tailored so as to be responsive to the problems previously

discussed.

A. Problems. Appellate opinions indicate that some

prosecutors offer highly prejudicial other crimes evidence that

trial courts sometimes admit, although few reversals occur

because of the harmless error rule.2 In addition to this general

lack of restraint, the overbroad use of other crimes evidence

strikes some commentators as particularly troublesome in a number

of specific situations: 1) when the evidence is offered to prove

intent; 2) when the evidence is offered in a conspiracy

prosecution; 3) when the evidence is offered to prove an element

2 See, e.g., United States v. Royal, 972 F.2d 643, 645 (5th
Cir. 1992) (government could have established defendant's
intention to pass drug business to Hernandez without offering
evidence that Hernandez' death resulted from bad cocaine supplied
by defendant; "the evidence was completely unnecessary to the
government's case and we discern no purpose other than
prosecutorial overkill"), cert. denied, 113 S.Ct. 1258 (1993);
United States v. Church, 955 F.2d 688, 702 (11th Cir.) (tape
admitted in which defendant indicated willingness to kill
prosecutor; court found evidence "likely to incite jury to
irrational decision" as well as cumulative and remote), cert.
denied, 113 S.Ct. 233 (1992); United States v. Lehdeer-Rivas, 955
F.2d 1510, 1516 (11th Cir.) (court found prejudicial evidence of
illegitimate child, partying, pornography, and one defendant's
admiration for Hitler and his plan to mark cocaine with
swastikas), cert. denied, 113 S.Ct. 347 (1992).

3



that defendant is willing to concede, or that can be inferred

from the facts relating to the charged crime. Although these

three categories are discussed separately, some of the issues are

intertwined. It should also be noted that some have concluded

that the overbroad use of Rule 404(b) evidence is particularly

acute in narcotics prosecutions.'

1. Intent. a. The nature of the inference. On the one

hand, intent may be the most difficult element of a crime to

prove; although witnesses can observe a person's acts they can

only surmise the actor's state of mind. The prosecution's need

suggests that courts should use a liberal standard of

admissibility when evidence is offered as relevant to intent. On

the other hand, the line between intent and propensity is hard to

discern. See United States v. Beechum II, 582 F.2d 898, 921 (5th

Cir. 1978) (Goldberg, J., dissenting) ("since propensity is

largely a concept of a person's psychological bent or frame of

mind, it seems extreme to have so much turn on so little, if any,

of a distinction."); United States v. Pollack, 926 F.2d 1044,

1048 (11th Cir.) ("what appears to one person as propensity may

be intent to another; the margin between is not a bright line.").

Some evidence offered to prove intent can be assessed

without resorting to the forbidden inference that defendant acted

in conformity with his character. For example, when a defendant

is charged with possession of narcotics with intent to

3 Cf. United States v. Gordon, 987 F.2d 902, 910 (2d Cir.
1993).

4



distribute, the possession of weapons makes it more likely that

defendant intended to distribute because we know that drug

traffickers need to protect themselves. United States v.

Picklesimer, 585 F.2d 1199, 1204 (3d Cir. 1978) (weapons may be

tools of an ongoing illegal enterprise and therefore evidence of

possession of weapons was relevant and admissible to prove

intent). But when evidence of prior narcotics offenses is

offered to prove defendant's intent to distribute on this

occasion, the purported inference that a person who had a similar

intent before is more likely to have a similar intent now comes

dangerously close to an inference about defendant's

predisposition or propensity to act. The risk is great that the

jurors will decide defendant's guilt via the prohibited route of

reaching conclusions about his character -- they will assume that

he acted in conformity with his criminal state of mind.4

b. When is intent in issue. If a plea of not guilty

suffices to put intent in issue, the intent "exception" will

4 Evidence offered to demonstrate motive may also produce
differing inferences. Sometimes the charged crime is committed
because of the prior crime as when the eyewitness to a prior
crime is murdered. But some courts also admit other crimes
evidence in the name of motive to identify the defendant by
showing that the motive for the two crimes is the same, as, for
instance, when evidence that defendant committed other crimes
against a certain group is admitted to show that he had a motive
to commit the current crime against this victim who belongs to
that group. See , Richard 0. Lempert and Stephen A. Saltzburg, A
Modern Approach to Evidence, 226 (2d ed.1982).("Where the
defendant has assaulted a murder victim several times in the
past, evidence of other crimes might be allowed in to show that
defendant "hated" the victim... [T]his connection . . . is but
propensity evidence under a different name. All that has been
shown is the propensity of the defendant to attack the victim.").
See generally Imwinkelried, Uncharged Misconduct SS3:15 to 3:18.
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swallow the propensity rule because intent is almost always an

element of a criminal offense.5 Consequently, it has been

suggested that proof of other crimes to prove intent should be

limited to instances in which defendant's theory of the case

rests on a lack of intent defense, such as innocent intent,

entrapment, coercion, or mistake or accident. See Abraham P.

Ordover, Balancing the Presumptions of Guilt and Innocence: Rules

404(b). 608(b) and 609(a), 38 Emory L.J. 135, 151-53, 157 (1989)

(arguing that "evidence of an unconnected prior crime is always

evidence of propensity and never evidence of a specific intent to

commit the crime charged. Though an inference of general from the

prior crime to the offense charged can be made, such an inference

is based upon propensity.").

The risks attendant on other crimes evidence offered to

prove intent are increased by some circuits' insistence that a

prosecutor may always offer Rule 404(b) evidence in its case-in-

chief to prove intent when intent is a specified element of the

statutory definition of the charged crime, regardless of the

nature of the crime, the defense asserted, or the availability of

other evidence. See, e.g., United States v. Hudson, 884 F.2d

1016, 1022 (7th Cir. 1989) ("intent is never merely a formal

issue where the defendant is charged with a specific intent

crime"; evidence relating to three prior bank robberies admitted

5 See Edward J. Imwinkelried, The Use of Evidence of an
Accused's Uncharged Misconduct to Prove Mens Rea: The Doctrines
Which Threaten to Engulf the Character Evidence Prohibition, 51
Ohio St. L.J. 575, 577 (1990).
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despite defendant's offer to concede intent); United States v.

Shackleford, 738 F.2d 776 (7th Cir. 1984); United States v.

Engleman, 648 F.2d 473, 478 (8th Cir. 1981).

A per se rule assumes that the legislature's addition of a

specified mens rea element was purposefully chosen to make the

prosecution prove intent whenever that crime is charged, so that

the court must allow the prosecution to present evidence on this

issue. This approach has been criticized as allowing the

prosecution far too much leeway in automatically being able to

introduce other crimes evidence just because the crime is one of

specific intent. See United States v. Kramer, 955 F.2d 479, 492-

93 (7th Cir. 1992), cert. denied, 113 S.Ct. 595 (1992) (Cudahy,

J. concurring). The Seventh Circuit is the prime advocate of the

per se approach.

2. Conspiracy. It has been observed that "[s]ome courts

appear to give the prosecution especially broad leeway in the use

of other crimes evidence when a conspiracy has been charged."

Weinstein & Berger, supra at 404-58. See also, Edward J.

Imwinkelried, Uncharged Misconduct: What Would Irving Younger

Have Done? 16 Litigation 6 (1989). Central to the evidentiary

problem in conspiracy cases is the definition of conspiracy.6

Acts in furtherance of the conspiracy which occur during the

pendency of the conspiracy are part of the conspiracy itself

6 Note, Limiting the Unfairly Prejudicial Impact of BadActs Evidence on Conspiracy Defendants, 59 Temple L.Q. 83, 98(1986) ("the inchoate nature of the crime blurs the tenuousdistinction between criminal propensity and the defendant's
predisposition to commit the charged crime.").

7



rather than other acts. In addition, courts admit considerable

other evidence as inextricably intertwined with the conspiracy,

as providing necessary background for the conspiracy,7 or as

probative of intent. The issue of how to classify intent, which

is troublesome in the non-conspiracy case, becomes even more

complex in the context of conspiracy because two levels of intent

are arguably in issue: the defendant's intent to conspire, and

his intent to commit the substantive crime. The consequence is

that a non guilty plea to a conspiracy charge often results in an

open sesame of other crimes evidence in the name of intent or

knowing participation. See, e.g., United States v. Parziale, 947

F.2d 123, 129 (5th Cir. 1991) ("in a conspiracy case the mere

entry of a not guilty plea raises the issue of intent

sufficiently to justify the admissibility of extrinsic offense

evidence.') (quoting United States v. Prati, 861 F.2d 82, 86 (5th

Cir. 1988).

3. Is there a disputed issue if defendant offers to

remove an issue or an element can be inferred from proof of the

charged act?

a. Concessions and stipulations. Courts disagree

on whether a defense offer to concede the existence of a material

fact removes the issue from the case so that other crimes

7 See, e.g., United States v. Pitre, 960 F.2d 1112 (2d Cir.1992) (background and relationship of coconspirators); United
States v. Leary, 739 F.2d 135, 136-37 (3d Cir. 1984) (same) cert.denied, 469 U.S. 1107 (1985).

8



evidence directed to that issue is no longer admissible.8

Courts willing to allow defendants to remove an issue from a case

do not necessarily insist on a formal stipulation. The defendant

must make some statement of sufficient clarity to indicate that

the issue will not be contested. See United States v. Figueroa,

618 F.2d 934 (2d Cir. 1980) (stating test). In accord: United

States v. Garcia, 983 F.2d 1160 (1st Cir. 1993).

The Supreme Court had granted certiori to resolve this split

of authority, but dismissed the writ as improvidently granted

after oral argument. United States v. Hadley, 918 F.2d 848 (9th

Cir. 1990), cert. granted, 112 S. Ct. 1261 (1992), cert

dismissed, 113 S. Ct. 486 (1992). During oral argument, the

government conceded that an offer to stipulate should at least be

considered a factor in balancing pursuant to Rule 403.9

b. Inferring intent from the act itself. To what

extent should the prosecution be permitted to introduce other

8 Compare United States v. Breitkreutz, 8 F.3d 688, 690
(9th Cir. 1993) ("[r]egardless of the [defendant's] willingness
to stipulate, the Government [is entitled to prove the [crime] by
introduction of probative evidence.")(quoting United States v.
Gilman, 684 F.2d 616, 622 (9th Cir. 1982); United States v.
Williams, 612 F.2d 735, 740 (3d Cir. 1979) ("we perceive no
authority for counsel or the court to modify a criminal statute
enacted by Congress by eliminating through stipulation one of the
elements of the crime.,), cert. denied, 445 U.S. 934 (1980);
United States v. Brickey, 426 F.2d 680, 686 (8th Cir. 1970) ("A
cold stipulation can deprive a party 'of the legitimate moral
force of his evidence . . .'") with United States v. Mohel, 604
F.2d 748 (2d Cir. 1979) ("an unequivocal offer of stipulation or
concession serves to remove intent and knowledge as issues in the
case); United States v. Tarricone, 996 F.2d 1414 (2d Cir. 1993)
(evidence is not relevant to an issue in the case if that issue
has been removed from the dispute).

9 51 Crim. L. Rep. 2008 (1992).
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crimes evidence to prove intent when the nature of the act is

such that the jury may easily infer the requisite intent? It is

difficult to see why proof of intent through other crimes

evidence is needed in a bank robbery when the perpetrator vaulted

over a counter and pointed a gun at the cashier's head. But see

United States v. Maholias, 985 F.2d 869, 879 (7th Cir. 1993)

(although large quantity of narcotics permitted an inference of

intent to distribute as opposed to mere possession, court would

not permit the inference to remove the issue because the crime

was one of specific intent).

B. Suggested Solutions. As stated above, the Committee

wished to explore 1. changing the Huddleston outcome; 2. adding a

requirement that the issue to which the evidence is directed is

"controverted," 3. adopting a special balancing test.

1. Rationale and Comparison with Rules 608 and 609.

These three categories of possible solutions are not

mutually exclusive. Each furthers a different objective, and each

of these three approaches has been utilized to some extent with

regard to the other rules dealing with character evidence --

Rules 608 and 609.

The first suggestion -- making evidence of the other crime

subject to a Rule 104(a) determination by the court--recognizes

that the potential prejudice of other crimes evidence is so high

that preliminary fact questions should be allocated to the court,

so as to shield jurors from this evidence until a judge agrees

10



that it is admissible.10 Such an approach provides the court with

additional control and is consistent with the treatment of

initial determinations pursuant to Rules 609 and 608.

Although the record of a conviction eliminates factual

disputes about whether defendant committed the act when

impeachment is sought pursuant to Rule 609, controversy over the

occurrence of a prior act and defendant's connection to it may

arise in connection with Rule 608 impeachment by "prior bad

acts." Congress amended Rule 608(b) to add the phrase "in the

discretion of the court" so as "to emphasize the discretionary

power of the court in permitting such testimony." Report of the

Committee on the Judiciary, House of Representatives, 93rd Cong.,

1st Sess., No. 93-650, at 10 (1993). In the Rule 608 context,

accordingly, the judge seems to be empowered to make a Rule

104(a) determination. In applying Rule 609, it is the court that

makes the final determination as to whether the prior conviction

involved "dishonesty or false statement" so as to make it

automatically admissible pursuant to Rule 609(a)(1). Some courts

reach this determination by looking at the facts underlying the

conviction rather than by relying solely on the elements of the

'0 Analogous issues are raised by hearsay exceptions which
require the establishment of foundational facts. See, e.g., the
dying declaration exception in Rule 804(b)(2). How to handle
coconspirators statements was finally resolved by the Supreme
Court's decision in Bourjaily v. United States, 483 U.S. 171
(1987)(applying Rule 104(a)). When the Federal Rules were first
adopted, the Circuits disagreed on whether courts were bound by
Rule 104(a) or (b) in determining whether the statement was made
(1) during the course and (2) in furtherance (3) of a conspiracy
(4) of which declarant is a member. See Jack B. Weinstein &
Margaret A. Berger, 1 Weinstein's Evidence ¶104[05].
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offense."

The second category of suggestions -- geared at excluding

other crimes evidence when its capacity to prove a legitimate

other purpose is dubious -- also has counterparts in Rule 608 and

609. Unlike the common law rule which allowed all felony

convictions to be used for impeachment, Rule 609 narrowed the

automatic category by the definition in Rule 609(a)(2) in

recognition that not all past criminal behavior bears on

veracity. Rule 608 limits the use of prior acts evidence for

impeachment both by limiting the subject matter of the admissible

evidence -- it must be relevant to truthfulness -- and by

restricting the mode of impeachment to questions on cross-

examination. A number of suggestions are made below for narrowing

the use of Rule 404(a) evidence through procedural devices so as

to ensure that defendant's prior act will not be utilized for a

propensity inference.

The third suggestion - shifting the burden to the prosecutor

to show that the evidence is more probative than prejudicial --

recognizes that a defendant needs special protection against

evidence that can easily be used for a propensity inference

despite its relevance for another purpose. Indeed the Advisory

Committee's Note on the 1990 amendment to Rule 609 acknowledges

that when the witness is the accused it is the risk of

substantive misuse by the jury that justifies placing the burden

on the prosecutor to show that "the probative value" of the

See 3 Weinstein's Evidence, supra, at ¶609[04].
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conviction" outweighs its prejudicial effect to the accused."

Clearly, in the case of Rule 404(b) evidence the danger exists

that a jury will draw a propensity inference instead of using the

evidence for the limited purpose for which it has been proffered.

Rule 608 impeachment evidence is subject to the ordinary Rule 403

test.

Applying any or all of these suggested approaches to Rule

404(b) would make the rule more consistent with the treatment of

character evidence in Rules 608 and 609. See Abraham P. Ordover,

Balancing the Presumptions of Guilt and Innocence: Rules 404(b).

608(b). and 609(a), 38 Emory L.J. 135 (1989) (his proposals for a

new Rule 104(a) and 403(b) that afford uniform treatment to all

three character rules are discussed infra). Of course, in the

case of impeachment evidence, the special protections built into

the rules, particularly the special balancing test in Rule 609,

may be viewed as inducements to persuade the defendant to

testify. No comparable objective is possible with regard to Rule

404(b) evidence other than providing the defendant with some

additional protection against the admission of other crimes

evidence if he concedes an element of the prosecution's case.

Amendments to Rule 404(b) must be justified on the ground that

the present text of the rule as interpreted by the courts

undercuts the rationale of the propensity prohibition in a manner

that offends our notion of criminal justice.

2. Specific Solutions.

a. Overcoming Huddleston. The Huddleston Test.

13



Until the Supreme Court's decision in Huddleston v. United

States, 485 U.S. 681 (1988), a majority of the courts treated the

admissibility of other crimes evidence as a preliminary question

governed by Rule 104(a), although one commentator suggests that a

trend toward resolving the issue pursuant to Rule 104(b) was

evolving. See Edward J. Imwinkelried, Uncharged Misconduct

Evidence S2:06 (1992).

In Huddleston, the defendant was charged with selling stolen

videotapes in interstate commerce. In order to prove that the

defendant knew that the tapes were stolen, the prosecution

introduced evidence that the defendant had previously disposed of

stolen television sets and refrigerators. The trial court

admitted this evidence without making a preliminary finding that

the government had shown that the other items were stolen. The

Supreme Court held that the trial judge need not make a finding.

Rather, pursuant to Rule 104(b) the trial court "simply examines

all the evidence in the case and decides whether the jury could

reasonably find the conditional fact . . . by a preponderance of

the evidence." Id. at 689-90.

Huddleston's adoption of a Rule 104(b) test for Rule 404(b)

evidence means that the trial judge need only listen to the

prosecutor's evidence before ruling on the objection. The

evidence is admissible if the prosecution has presented "evidence

sufficient to support a finding of the fulfillment of the

condition." Rule 104(b). Defendant's contrary evidence is then

submitted to the jury. Only if no reasonable juror could find by

14



a preponderance of the evidence that the crime was committed or

that it was committed by the defendant will the court strike the

evidence and instruct the jury to disregard it.

A Rule 104(a) standard would instead require the court to

hear both sides' evidence before making a preliminary ruling.

Furthermore, although the Supreme Court has generally mandated a

preponderance of the evidence standard with regard to Rule 104(a)

determinations, 12 the prevailing view prior to Huddleston was

that the prosecution's proof had to meet some variation of a

clear and convincing standard. See Imwinkelried, supra at §2:08.

Accordingly if the admissibility of Rule 404(b) evidence is

reclassified as a preliminary question pursuant to Rule 104(a), a

further choice has to be made about the appropriate standard of

proof.

Proposals to overcome Huddleston. The American Bar

Association's Criminal Justice Section has endorsed reversing

Huddleston and the adoption of a clear and convincing standard.

See Committee on the Rules of Criminal Procedure and Evidence,

Federal Rules of Evidence: A Fresh Review and Evaluation 27-28

(1987). This proposal was endorsed by the A.B.A. House of

Delegates.13

Some of the states have rejected Huddleston by judicial

opinion. See Gregory P. Joseph & Stephen A. Saltzburg, The

12 See, e.g., Daubert v. Merrell Dow Pharmaceuticals, Inc.,
113 S.Ct. 2786 (1993); Bourjaily v. United States, 483 U.S. 171
(1987).

13 44 Crim.L.Rep. 2376 (1987).
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Federal Rules in the States S14.3 (1987 and 1994 cum. supp.)

Minnesota has amended its version of Rule 404(b) to add as a

third sentence:

In a criminal prosecution, such evidence shall not be
admitted unless the other crime, wrong, or act and the
participation in it by a relevant person are proven by
clear and convincing evidence.

Professor Ordover has suggested a new Rule 104(a) that would

apply to all the character rules:

In all matters concerning the admissibility of evidence
against the defendant in criminal cases pursuant to
Rule 404(b) or the propriety of cross-examination of
the defendant in criminal cases pursuant to Rules
608(b) or 609(a), the court shall make a preliminary
determination that the act offered or cited by the
prosecution actually occurred and was committed by the
defendant. Such determination must be made on the
basis of a preponderance of the evidence. The
admissibility of the evidence or the propriety of the
cross-examination shall be within the discretion of the
court subject to the provisions of Rule 403(b).

Ordover, supra at 140. His suggestion for a new Rule 403(b)

balancing test is discussed below.

Evaluating the solution. In deciding whether and

how the Huddleston test should be revised, one must consider

whether changing the Huddleston rule is likely to have much of an

effect on the most prevalent perceived abuses in the admission of

evidence pursuant to Rule 404(b). Do defendants suffer

inappropriate prejudice because Huddleston makes it too easy to

admit evidence against them of crimes or acts that were never

committed or not committed by them? 14 Would a trial court

14 Reversals are still possible now, despite Huddleston's
low standard. See, e.g., United States v. Bradley, 5 F.3d 1317
(9th Cir. 1993) (in prosecution for conspiracy to kill a witness,
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applying a Rule 104(a) preponderance of the evidence standard

reach different results than under a Rule 104(b) test? Would a

clear and convincing standard make a difference in any

appreciable number of cases? Is the prosecution's burden met

under either or both of these standards when it offers testimony

by co-defendants or informants about defendant's acts, or offers

statements about the defendant's prior acts that satisfy the

hearsay rule? It is evidence of this sort that is the most

problematic in establishing defendant's commission of the prior

act.

An amendment rejecting Huddleston may not be particularly

responsive to the problems Rule 404(b) evidence creates. If

courts would find a new higher standard satisfied in virtually

all cases, then abolishing the Huddleston ruling is not going to

make much of a difference. An amendment will have no effect on

cases in which defendant was convicted of the uncharged acts or

abundant documentary evidence exists. In such cases, the

overbroad use of the evidence to prove intent or conspiracy or to

prove an issue not in controversy, or to provide highly

prejudicial details will still cause problems.

On the other hand, if changing the outcome in HuddlestMn

would prevent prosecutors from proving defendant's connection to

the prior act in a significant number of cases, then obviously

reversible error to admit evidence of uncharged killing; court
noted that there was almost no evidence connecting one of the
defendants to the other killing and the link between the two
killings was extremely weak showing that the first killing was
carried out to keep a witness from testifying).
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such an amendment would have a real impact on the application of

Rule 404(b). In addition, making all preliminary determinations

about the admissibility of other crimes evidence subject to a

Rule 104(a) analysis would tie in well with procedural

suggestions discussed below. Finally, abandoning Huddlestga may

have a symbolic effect as a signal of dissatisfaction with the

application of Rule 404(b) that might causes some judges to

rethink their willingness to admit evidence pursuant to an

alleged non-propensity inference.

b. Requiring issue to be "controverted." Rule

404(b), unlike Rule 407, does not state that an issue must be in

controversy before other crimes evidence may be introduced. Cf.

Advisory Committee's Note to Rule 401 ("The fact to which the

evidence is directed need not be in dispute.") Nevertheless, the

lack of an "if controverted" requirement does not signify that

the plain-meaning of Rule 404(b) authorizes the admission of

other crimes evidence on non-disputed issues. Such a result would

be at odds with the central objective of the propensity rule --to

make the defendant's presumption of innocence meaningful -- and

inconsistent with the basic principle that evidence is not

probative unless it relates to a material fact. Indeed, federal

courts agree in theory that they will not admit other crimes

evidence on issues that are not contested. Imwinkelried, supra

§8,10 at p. 22 ("If it is unrealistic to assume that the

defendant will contest the issue and the issue is only

technically in dispute and not in substance, most courts exclude
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the prosecution's uncharged misconduct. The issue is a mere

phantom.").

In practice, however, applying this principle is troublesome

with regard to Rule 404(b) evidence. Determining when an issue is

not in dispute is complicated by defendant's constitutional right

not to offer a defense and the non-specificity of a not guilty

plea. The prosecution may not know whether defendant will put on

a defense or the nature of the defense.

Courts disagree on the extent to which other crimes evidence

should be admitted under these circumstances. Some believe that a

not guilty plea puts the prosecution to its proof on all

essential elements of the case. Dictum in the Supreme Court's

opinion in Estelle v. McGuire, 112 S.Ct. 475 (1991) provides some

ammunition for this argument, though the opinion's precedential

value is limited because the Court held that the court below had

exceeded the scope of federal habeas corpus review of state

convictions, which is limited to deciding whether the conviction

violated the laws, Constitution or treaties of the United

States.'5 Some courts handle specific intent and general intent

1i McGuire was charged with the second degree murder of his
6-month old child. At trial, two physicians testified that the
baby's physical injuries indicated that she was a battered child.
Under a grant of transactional immunity, defendant's wife
recanted earlier statements blaming her husband and testified
that she had beaten the child on the day of her death. The court
below granted habeas corpus because no evidence linked defendant
to the prior injuries and no claim of accident was made at trial.
The Court first explained that the battered child evidence was
relevant because it proved that the child's death "was the result
of an intentional act by someone, and not an accident," such as
falling off a couch. Turning to the court's finding below that
admitting the battered child evidence amounted to a lack of due

19



crimes differently (see supra), and some find that when defendant

denies having committed the act that general mens rea is not in

issue and Rule 404(b) evidence may not be admitted for the

purpose of proving intent. See United States v. Powell, 587 F.2d

443 (9th Cir. 1978) (where key issue was whether defendant had

supplied marijuana, general denial removed issue of intent from

dispute) In a series of cases, the Second Circuit has proposed

techniques to sharpen the issues in dispute and to protect the

accused against having the prosecution offer other crimes

evidence in its case-in-chief when it is not yet clear whether

defendant will raise a lack of intent defense.16 Taken together

these cases draw a distinction between evidence offered to prove

that defendant committed the charged act and evidence offered to

prove one of the mens rea elements, such as intent or

knowledge.17 Unless the defendant concedes that he committed the

process because of the failure to claim accident at trial, the
Court stated: "This ruling ignores the fact that the prosecution
must prove all the elements of a criminal offense beyond a
reasonable doubt... [T]he prosecution was required to demonstrate
that the killing was intentional.. .By eliminating the possibility
of accident, the evidence regarding battered child syndrome was
clearly probative of that essential element... [T]he prosecution's
burden to prove every element of the crime is not relieved by a
defendant's tactical decision not to contest an essential element
of the offense."

16 See United States v. Colon, 880 F.2d 650 (2d Cir. 1989);
United States v. Figueroa, 618 F.2d 934, 941 (2d Cir. 1980);
United States v. Mohel, 604 F.2d 748 (2d Cir. 1979); United
States v. Danzey. 594 F.2d 905 (2d Cir.), cert. denied, 441 U.S.
951 (1979).

" See Edward G. Mascolo, Uncharged Misconduct Evidence and
the Issue of Intent: Limiting the Need for Admissibility, 67
Conn. Bar J. 281, 302-303 (1993) ("Deferring a determination of
admissibility until after the government's case-in-chief and the
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act, other crimes evidence will be admissible in the

prosecution's case in chief to prove that defendant committed the

act. But evidence of intent or knowledge must await the

prosecution's rebuttal case if the court does not yet know what

kind of defense, if any, the defendant will raise so that the

court cannot determine which issues will be in dispute or the

prejudicial impact of the evidence. Sometimes the court will know

the nature of the defense from notice of affirmative defenses,

pretrial conferences, opening statements, cross-examination of

witnesses, or concessions and attempts to stipulate. In such a

case the court may be able to make an earlier determination.
18

Because the real problem is how to sharpen issues so that

the trial judge will have a better grasp of when an issue is in

dispute, codifying the Second Circuit approach is likely to have

more of an effect than adding an "is controverted" requirement

which begs the question of when an issue is actually in dispute.

defendant's response is especially important when other-crimes
evidence is relevant to intent, because proof of intent may be
inferable from the act itself. In this situation, unless the
defendant specifically raises lack of intent as a defense, the
resulting prejudice to the defendant of admitting evidence of
similar acts may outweigh its probative value. But even when the
offense charged requires specific intent not readily inferable,
the defendant may elect not to raise lack of intent as a defense,
or he may stipulate to the existence of intent if the jury finds
the other elements of the offense. Therefore, the admissibility
of similar-acts evidence to establish intent should be reserved
to rebut the defendant's case."

'8 See, e.g., United States v. Hernandez, 975 F.2d 1035 (4th
Cir. 1992) (other crimes evidence would be readily admissible if
the defendant claimed he was present but innocent, that he acted
but did not know the purpose of the act, that intent was a "key
issue" because the defendant 'sharply contested.').
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I offer the following suggestion for discussion purposes:

(b)(1) Other crimes, wrongs, or acts. [Keep the present
language through "absence of mistake or accident"]

(2) Upon request of the accused, the prosecution in a
criminal case must provide reasonable notice in advance of
trial, or during trial if the court excuses pretrial notice
on good cause shown, of the general nature of any such
evidence it intends to introduce at trial and the purpose
for which it is being offered. If the court finds, subject
to Rule 104(a) [and subdivision (3) of this rule] that the
evidence is admissible to prove that the defendant committed
the charged act or participated in a charged conspiracy, the
court may permit the government to introduce the evidence in
its case-in-chief. Otherwise, the court must defer its
decision on the admissibility of the evidence until the
government presents its rebuttal case or the defendant rests
without introducing evidence -- unless the defendant has

raised a defense which makes such evidence admissible.

(3) [Special balancing test]. See discussion infra.

Less radical versions of this proposal would require the

prosecution merely to give notice of purpose and/or for the court

to make a Rule 104(a) determination. The determination could be

subject to Rule 403 instead of providing for a special balancing

test.

c. Recasting the balancing test. The Committee's

final suggestion was to consider a balancing test that would

place the burden on the prosecutor to show that the probative

value of other crimes evidence substantially outweighed its

prejudicial effect. A balancing test not only recognizes the risk

to the defendant, but also enables the trial judge to evaluate

the dangers in terms of case specific factors. Placing the burden

on the prosecution provides additional protection to the

defendant. In addition, since the prosecutor who is presenting
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the case is obviously familiar with the evidence and prepared to

present the case, shifting the burden could potentially result in

a more thorough articulation of the relevant factors than occurs

when defense counsel has to demonstrate inadmissibility.

Professor Ordover proposed a new Rule 403(b) that would

apply to all character rules:

In all matters concerning the admissibility of evidence
against the defendant in criminal cases pursuant to Rule
404(b), or the propriety of cross-examination of the
defendant in criminal cases pursuant to Rules 608(b) and

609(a)(1), the burden shall be on the prosecution to show
that the probative value of the evidence exceeds the danger
of unfair prejudice to the defendant. In making this
determination, the court shall consider whether the jury is
likely to be able to restrict the evidence to the purpose
for which it was offered or whether it is more likely that
the jury will use the evidence for an improper purpose. If
the court concludes that the jury will likely use the
evidence for an improper purpose, it shall exclude the
evidence.

Ordover, supra at 140-141.

A specialized balancing test could be added to Rule 404(b)

instead of to Rule 403. In addition, the protection to defendant

could be increased even further by providing that the evidence

will be inadmissible unless "the court determines that the

probative value of admitting this evidence substantially

outweighs its prejudicial effect to the accused." Professor

Ordover would require the judge to assess the effect on the jury.

I do not know how such a determination would be reviewable.

Another possibility might be to guide the trial court's
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discretion by specifying factors that must be considered.' A

recent article that surveys the existing psychological literature

suggests that the following factors might bear on the

probativeness of other crimes evidence:

the specificity of the description of the subject's prior
conduct, the similarity between that conduct and the
surrounding circumstances in which it occurred and the
conduct in question, the number of provable prior instances
of similar conduct by the defendant, the period over which
the prior conduct occurred, and whether the conduct is
inherently likely to be repeated.'

Other possible factors that might be included in a balancing test

are defendant's willingness to stipulate to an element of the

crime, the availability of other evidence on the issue, the

nature of the other crimes evidence, the possibility of redacting

particularly prejudicial details.

Finally, procedural requirements could be integrated with

the hearing suggested in proposal b., above and/or a balancing

test. For example, Tennessee's Rule 404(b) provides:

The conditions which must be satisfied before allowing such
evidence are:

(1) The court upon request must hold a hearing outside
the jury's presence;

(2) The court must determine that a material issue

19 Such a rule would resemble the judicially created rules
that existed prior to the enactment of the Federal Rules of
Evidence for handling the impeachment of a criminal defendant.
See, e.g., the factors articulated by the Luck-Gordon line of
cases in the District of Columbia: the nature of the crime; the
time of conviction and the witness's subsequent history; the
similarity between the past crime and the charged crime;
importance of defendant's testimony; centrality of the
credibility issue. See 3 Weinstein & Berger at par. 609[03].

20 Davies, supra note 1, at 535-36.
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1. Prior Committee action. At its fall meeting, the

Committee expressed interest in further exploration of problems

posed by the Supreme Court's opinion in Luce v. United States,

469 U.S. 38 (1984). Luce prohibits a defendant from raising on

appeal a claim pursuant to Rule 609 unless the defendant

testified and raised the objection at trial. Luce means that a

defendant who is unsuccessful in having a prior conviction

excluded through a motion in limine cannot have that

determination reviewed on appeal unless he takes the stand. The

Committee agreed that any modification of Luce's policy should be

accomplished via Rule 103 rather than Rule 609 because opening

Rule 609 to Congressional review might well be counter-

productive.

Rule 103 does not presently contain any provision dealing

with in limine motions. Drafting such a section requires the

resolution of a number of issues that lie beyond the scope of the



Luce opinion itself. Accordingly, this memorandum first discusses

Luce and the Supreme Court's rationale. It then considers the

extent to which Luce has been applied outside the Rule 609

context, the contemporaneous objection rule, and possible changes

to Rule 103.

2. Luce. In Luce v. United States, 469 U.S. 38, 43 (1984),

the Court held "that to raise and preserve for review the claim

of improper impeachment with a prior conviction, a defendant must

testify." The Court justified its holding by stressing the

difficulty a reviewing court encounters in ruling "on subtle

evidentiary questions outside a factual context." Id. at 41. This

is particularly a problem in view of the balancing test the court

must apply pursuant to Rule 609(a)(1) to determine the

admissibility of a prior conviction. The court needs to know the

precise nature of the defendant's testimony which is, however,

unknowable at the motion in limine stage before the defendant

testifies. The Court found speculative any possible harm flowing

from a district court ruling allowing impeachment and voiced

concern that appellate review without requiring the accused's

testimony would encourage defendants to make in limine motions

"to 'plant' reversible error in the event of conviction."

Furthermore, the Court expressed concern that allowing appeals

from adverse rulings on motions in limine would promote a

windfall of automatic reversals, since error which presumptively

kept the defendant from testifying could not logically be called

harmless.

2



Critics of Luce have pointed primarily to the decision's

effect in keeping defendants off the stand for fear that they

will be convicted once the jury hears of their prior convictions.

That fear, coupled with the appellate courts' extensive reliance

on harmless error, means that a defendant may conclude that 
the

lesser danger is to forgo testifying in his own behalf.

Consequently, if the trial court was wrong in its in limine

determination, or refuses to make one, the defendant forfeits 
the

protection of Rule 609(a) which was specifically drafted to

protect defendant against the danger that prior crime evidence

offered to impeach will be misused on a propensity inference. 
See

Advisory Committee Note to 1990 Amendment ("the rule recognizes

that, in virtually every case in which prior convictions are used

to impeach the testifying defendant, the defendant faces a 
unique

risk of prejudice").

Critics have also argued that appellate courts can take into

account the fact that defendant's proffer may be self-serving 
and

can still apply a harmless error test even if they assume that

the erroneous ruling caused defendant not to take the stand.

Furthermore, exclusion of a conviction may be conditioned on

defendant's trial testimony being consonant with the terms of 
a

proffer made at the in limine hearing.

The states are split on adopting the Luce approach. See

Annot., 88 A.L.R. 4th 1028. Some states that do not follow Luce

have added special provisions to their rules of evidence (see

below); others have reached this result via court decisions. The
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opinions indicate some disagreement about the record that

defendant must make at the in limine hearing.

3. Extensions of Luce. Justice Brennan's concurring opinion

in Luce stated: "I do not understand the Court to be deciding

broader questions of appealability vel non of in limine rulings

that do not involve Rule 609(a)." The Second, Sixth and Eleventh

Circuits have, however, extended Luce to impeachment pursuant to

Rule 608(b). See United States v. Weichert, 783 F.2d 23, 25 (2d

Cir. 1986) (per curiam) (defendant failed to testify), cert.

denied, 479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d

184, 189-90 (6th Cir. 1992); United States v. DiMatteo, 759 F.2d

831, 832-33 (11th Cir. 1985) (per curiam) (witness failed to

testify), cert. denied, 474 U.S. 860 (1985). The First Circuit

has refused to review a Rule 403 determination in the absence of

testimony by the accused (United States v. Griffin, 818 F.2d 97,

105 (1st Cir. 1987), cert. denied, 484 U.S. 844 (1987). And the

Eighth Circuit has stated that Luce applies to a Rule 404(b)

determination, and refused to review a claimed error pursuant to

that rule when defendant failed to testify. See United States v.

Johnson, 767 F.2d 1259 (8th Cir. 1985) (court ruled that evidence

would be usable for rebuttal and cross-examination).

4. The contemporaneous objection rule. Rule 103(a)(1)

provides that rulings admitting evidence cannot be assigned as

error on appeal unless "a timely objection or motion to strike

appears of record." Does this rule require a party to renew its

objection at trial when the evidence is offered if the court
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previously denied the party's motion in limine to exclude the

evidence? See Catherine Young, Should a Motion in Limine or

Similar Preliminary Motion Made in the Federal Court System

Preserve Error on Appeal Without a Contemporaneous Objection? 74

Ky. L. J. 177 (1990) (reporting a split among the circuits).

In the case of prior conviction evidence, the

contemporaneous exception rule intersects with the Luce rule and

may cause additional problems for the defendant. If the defendant

testifies at trial, thereby satisfying Luce, a rigid view of Rule

103(a) precludes appellate review if the defendant brings out the

conviction on direct, as permitted by Rule 609, in order to

remove its sting. See Williams v. United States, 939 F.2d 721,

723-25 (9th Cir. 1991).

5. Possible amendments to Rule 103.

a. Should a motion in limine provision be added with

an exception to the contemporaneous objection rule? A number of

different solutions are possible.

1) Do not add a motion in limine provision. This

resolution does not mean that a failure to renew an objection at

trial after an adverse in limine determination will always be

fatal to appellate review. Some of the circuits have carved out

limited exceptions. See, e.g., United States v. Mejia-Alarcon,

996 F.2d 982 (10th Cir. 1992) (defendant brought out conviction

on direct after judge found at in limine hearing that defendant's

prior conviction for the unauthorized acquisition and possession

of food stamps involved dishonesty or false statement and was
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therefore automatically admissible pursuant to Rule 609(a)(2);

appellate court found that under these circumstances the motion

in limine preserved the objection because it satisfied a three-

part test: 1. the issue was fairly presented to the district

court at the time of the pre-trial hearing; 2. the issue could be

finally determined at the hearing, a requirement which was met

because a Rule 609(a)(2) question is essentially a question of

law; and 3. the judge ruled unequivocally).' Courts have also

sometimes excused the need for a contemporaneous objection when

it obviously would have been useless. See United States v. Lui,

941 F.2d 844 (9th Cir. 1991) (court threatened defendant with

sanctions for moving in limine to exclude drug courier profile

evidence).

The disadvantage with this approach is that the party who

fails to object can never be sure that the circuits' various

exceptions will apply in a particular case. Consequently, a

number of suggestions have been made for codifying the

circumstances in which a prior motion in limine will excuse

further objection at trial.

2) Amend the rule to require the judge to specify

at the in limine motion whether a further objection must be made

at trial. One possible version of such an addition to Rule 103

was proposed by the ABA Criminal Justice Section, Committee on

1 For other cases in which courts applied a similar test
see Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986); Greger v.
International Jensen Inc, 820 F.2d 937 (8th Cir. 1987); Palmerin
v. City of Riverside, 794 F.2d 1409 (9th Cir. 1986) (thoroughly
explored and definitive ruling).
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Rules of Criminal Procedure and Evidence, Federal Rules of

Evidence: A Fresh Review and Evaluation, 120 F.R.D. 299 (1987).

It suggested adding to Rule 103(a)(1):

(a) A ruling on a motion in limine that evidence
subject to the motion is admissible shall be sufficient
to preserve the issue for appeal without any further
objection by the losing party during trial, unless the
court specifically notifies the parties that its ruling
is tentative and the motion should be renewed at trial.

(b) During trial, the court can change any in limine
ruling for good cause shown.

It would of course also be possible to draft such a rule in

the reverse, eliminating the need to make an objection at trial

if the court advises the losing party that it need not renew the

objection. The advantage of either approach is that the losing

party will know when to renew the objection at trial. It will

not, however, always allow a defendant to preserve his right to

raise the issue on appeal when he introduces evidence on direct

of a conviction which the court admitted pursuant to Rule

609(a)(1)-

3) Amend the rule to eliminate the need for an

objection at trial if the issue was explored fully at the in

limine hearing. Kentucky added a subdivision (d) to its version

of Rule 103 that not only makes contemporaneous objections

unnecessary under some circumstances but also simultaneously

overcomes Luce when the provision applies:

(d) Motions in limine. A party may move the court for

a ruling in advance of trial on the admission or
exclusion of evidence. the court may rule on such a
motion in advance of trial or may defer a decision on
admissibility until the evidence is offered at trial. A
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motion in limine resolved by order of record is
sufficient to preserve error for appellate review.
Nothing in this rule precludes the court from
reconsidering at trial any ruling made on a motion in
limine.

The Commentary to the provision first explains the value of

motions in limine and expresses the hope that the provision will

encourage more widespread use of the device. The Commentary then

discusses the second and last sentence of subdivision (d):

The second sentence is intended to recognize that such
motions might frame issues which can only be resolved
properly in the context of developments at trial and
that the trial judge must be given great latitude to
make or refuse to make advance rulings on
admissibility.

In some jurisdictions the case law leaves doubt about
the extent to which motions in limine may be used to
preserve errors for review. . . Subdivision (d)
eliminates this doubt by providing that motions in
limine resolved by order of record are sufficient to
preserve error for appellate review. By requiring that
such motions be resolved by "order of record," an
adequate record for the appeals court should be
assured. it should be noted that a motion in limine
would not be sufficient to preserve errors for
appellate review unless it provided the trial court
with the type of information which would be required to
preserve errors raised at trial (i.e. information
sufficient to satisfy the requirements of subdivision
(a) -- the specific ground for any objection being made
and the substance of any evidence being offered).

The last sentence of the provision merely recognizes aa
right in the trial court to reconsider advance rulings
on evidence issues in the light of developments at
trial. the provision does not attempt to define the
circumstances under which reconsideration would be
appropriate. But it could be expected that
reconsideration would only be necessary in unusual
situations, for a trial judge should not provide
advance rulings on admissibility in situations which
might call for reconsideration at trial.

Kentucky's formulation leaves somewhat uncertain when

defendant can risk not making an objection at trial. See
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discussion of United States v. Meiia-Alarcon, supra. The rule

does not indicate when the record will be adequate to overcome

the timely objection requirement and the Luce ruling. Must the

defendant proffer his testimony at the in limine hearing?

4) Other formulations. The ABA Criminal Justice

Section's Committee suggested a number of additions to Rule 103

specifically responsive to the Luce opinion. See discussion

infra. The proposal also preserves the right to an appeal if the

defendant brings out the evidence of his prior conviction on

direct provided certain conditions are met. Such a provision

could be drafted independently of provisions aimed at overruling

Luce.

One might also seek to codify the test in Mejia-Alarcon. The

result would be a provision stressing both an explicit ruling by

the trial court and an adequate exploration of the issue at the

limine hearing, i.e. somewhat of a cross between the ABA Criminal

Section's proposed subdivision(a)(1) and Kentucky's subdivision

(d).

b. Overruling Luce. Instead of, or in addition to,

dealing with motions in limine in general, the Committee might

wish to address the issues posed by the Court's holding in Luce.

State judicial decisions which have declined to follow Luce can

be divided into two broad categories: 1. defendant need not

testify at trial in order to preserve for appeal an adverse

ruling that admits a prior criminal conviction for impeachment;

2. defendant's failure to testify at trial preserves for appeal
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an adverse ruling concerning the admissibility of prior

convictions only if the defendant created an adequate record to

permit appellate review. Compare State v. Whitehead, 517 A.2d 373

(N.J. 1986) (found that appellate court could review the trial

court's decision without requiring a proffer from defendant and

that requiring a proffer exposes the defendant to the tactical

disadvantage of prematurely disclosing his testimony) with State

v. McClure, 692 P.2d 579 (Ore. 1984) (in order to preserve issue

for appeal defendant must establish on record that he will in

fact take the stand and testify if convictions are excluded, and

must outline sufficiently the nature of his testimony so that

appellate court can effectively balance). These solutions and

others are discussed below.

1) Restricting Luce's impact to the facts of the

case. Courts have gone beyond the specific holding of Luce: 1. by

extending the ruling to rules of evidence other than rule 609; 2.

by foreclosing the non-testifying defendant from raising the

propriety of the trial judge's ruling with regard to the

admissibility of prior convictions even when the court finds the

conviction automatically admissible pursuant to Rule 609(a)(2) so

that it does not have to engage in any balancing; 3. in Luce, the

defendant had made no proffer as to what his testimony would be

469 U.S. at 462. A provision could be drafted requiring defendant

to testify in order to raise a Rule 609(a)(1) issue on appeal

unless he made an adequate proffer at the motion in limine, and

providing that other situations would be handled by some version
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of a motion in limine rule as suggested above.

2) Requiring defendant to make an adequate

proffer of evidence at the motion in limine in order to preserve

the right to appellate review. A provision that relieves

defendant from testifying at trial but conditions appellate

review on the adequacy of defendant's proffer is consistent with

the Luce opinion's basic premise that appellate courts cannot

review the trial court's balancing in the absence of an adequate

record. The Kentucky provision quoted above is one example of a

rule that would require defendant to offer some information,

although it is very vague as to what is required.

A more detailed provision was suggested by the ABA Criminal

Justice Section's Committee. It proposed that the following two

sections be added to Rule 103 (in addition to the general

provision on motions in limine set forth above):

(2)(a) If the in limine motion concerns impeachment of
the criminal defendant, the court shall rule (and the
ruling shall be made subject to later evidentiary
considerations) as early as practicable, and no later
than when the defendant is called as a witness. (b)
Any ruling made at the time the defendant is called as
a witness shall be subject to change only if he or she
testifies in a manner so differently from that
indicated to the court at the time of the ruling that
it would have affected the ruling.

(3) if the ruling in limine admits impeachment
concerning a criminal defendant's wrongdoing or
conviction of crime, the merits of the evidentiary
issue shall be preserved for appeal even if the
witness-defendant personally testifies to the
impeaching facts on direct examination, or does not
testify at all, as a result of the ruling, if he or
she:

(a) indicated to the court an intention to testify
at trial; and
(b) made known the substance of his or her



proposed testimony on the record before the court
ruled on the admissibility of the impeachment.

c. Relieving defendant of any obligation to

testify at trial or to make a proffer in order to preserve for

appellate review a ruling that admits evidence of a prior

conviction. As indicated above, some state courts have rejected

the Luce rationale that an appellate court cannot properly review

the trial court's decision absent testimony or a proffer of

testimony by the accused. See also Commonwealth v. Richardson,

500 A.2d 1200 (Pa. 1985); State v. Ford, 381 N.W.2d 534 (Minn.

1986). This had been the rule in some federal circuits prior to

Luce.

Tennessee has incorporated this approach into its version of

Rule 609:

(a)(3) If the witness to be impeached is the accused in
a criminal prosecution, the State must give the accused
reasonable written notice of the impeaching conviction
before trial, and the court upon request must determine
that the conviction's probative value on credibility
outweighs its unfair prejudicial effect on the
substantive issues. The court may rule on the
admissibility of such proof prior to the trial but in
any event shall rule prior to the testimony of the
accused. if the court makes a final determination that
such proof is admissible for impeachment purposes, the
accused need not actually testify at the trial to later
challenge the propriety of the determination.

See also Kentucky's Rule 103(d) discussed at 5.a.(3), supra.
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1. Rule 405. We agreed to make this rule "subject to Rule

412." I have not drafted a Note because I thought it might be

useful to say something about Rule 412, but obviously we don't

know yet about the contents of Rule 412.

2. Rule 607. I have looked at recent cases construing

Rule 607 when parties impeach their own witnesses, and it appears

to me that the rule is not causing problems. The courts are

asking appropriately whether the person calling the witness had a

legitimate reason for doing so other than providing an

opportunity for impeachment. Every now and then there is a case

in which there is a reversal because the appellate court finds

that the trial court erred in allowing the prosecution to call

the witness. See e.g. United States v. Gomez-Gallardo, 915 F.2d

533 (9th Cir. 1990).

3. Rule 611. One suggestion at our fall meeting was to

amend subdivision (c) of Rule 611 so as to clarify that the

examination that occurs after an adverse witness is examined by



the proponent should not be in the nature of cross-examination.

Louisiana has a unique subdivision (c) that is of interest:

C. Leading questions. Generally, leading questions
should not be used on the direct examination of a
witness except as may be necessary to develop his
testimony and in examining an expert witness on his
opinions and inferences. However, when a party calls a
hostile witness, a witness who is unable or unwilling
to respond to proper questioning, an adverse party, or
a witness identified with an adverse party,
interrogation may be by leading questions. Generally,
leading questions should be permitted on cross-
examination. However, the court ordinarily shall
prohibit counsel for a party from using leading
questions when that party or a person identified with
him is examined by his counsel, even when the party or
a person identified with him has been called as a
witness by another party and tendered for cross-
examination.

A number of the states such as Tennessee specifically

provide that the cross-examination of a party that had been

called by the opponent may be by leading questions.

(d) Calling adverse party. When a party in a civil
action calls an adverse party (or an officer, director,
or managing agent of a public or private corporation or
of a partnership, association, or individual
proprietorship which is an adverse party),
interrogation on direct examination may be by leading
questions. The scope of cross-examination under this
paragraph shall be limited to the subject matter of
direct examination, and cross-examination may be by
leading questions.

4. Rule 612. I was asked to consider whether the federal

rule should be amended in conformity with Michigan's Rule 612

which provides that when portions of a writing are introduced

into evidence they are introduced "for their bearing on

creditability only unless otherwise admissible under these rules

for another purpose." I certainly agree that Michigan's

statement of the rule is preferable to the present federal rule

2



and more appropriate. Whether it is needed, however, is a

somewhat different issue. A statement virtually identical to

what the Michigan rule requires has appeared in the Weinstein and

Berger evidence treatise for the past twenty years.' No

annotations appear to this sentence.

5. Rule 614. At our last meeting we discussed whether a

provision should be added to the rule permitting jurors to

question witnesses. I was surprised to discover an extensive

literature dealing with the issue. I am not persuaded, however,

that a formal rule is needed. Courts seem to handle this matter

well as an inherent power. Precisely how and when the questioning

should be allowed seems to depend very much on the particular

circumstances of each case. I think that a rule that is anything

but so broad as to be meaningless could well cause unintended

mischief.

1 "This provision must be understood as allowing the jury
to examine the writing: (1) as a guide to assessing the
credibility of the witness and (2), to the extent that it would
otherwise have been admissible, for its normal evidential value."
Weinstein's Evidence ¶612[05] at 612-50.
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At our last meeting, after a discussion of Rule 407,

the Committee took a straw vote on four possible resolutions.

The result was a tentative agreement to amend Rule 407 so that

the exclusionary bar would apply to product liability

litigations. The Reporter was directed to redraft the rule

accordingly and to prepare accompanying commentary. Left open

for further consideration was the question of whether an

exception should be created for recall letters. In addition, Jim

Robinson inquired whether the rule needed to be amended so as to

clarify when "the event" occurs that triggers application of the

rule. This memorandum deals first with recall letters and how

the courts have interpreted "the event." It concludes with a

draft of an amended Rule 407 and commentary.

Repairs Required by a Governmental Agency: Recall Letters.

Even if one were to exclude evidence of subsequent remedial

measures in all products liability cases, one might possibly wish

to carve out an exception for remedial measures that defendant



undertakes in response to a governmental agency's demand,

recommendation or requirement.1 Examples are label changes

ordered by the FDA,2 airworthiness directives of the FAA,3 or

recall letters issued in response to a National Highway Traffic

Safety Administration requirement. The issue has arisen most

frequently with regard to motor vehicle recall letters.4 An

exception could be drafted in terms of the manufacturer's written

notification of a defect in its product (see Maine and Texas Rule

407, infra), or in terms of the manufacturer having been ordered

by a governmental agency or "superior authority" to take a

remedial measure in connection with the product.5 The Maine and

Texas version does not hinge on the requirement having been

imposed by a third party (although of course that will be the

usual context). The governmental agency alternative would

encompass measures other than a written notification to a

purchaser.

' See Note, The "Superior Authority Exception" to Federal
Rule of Evidence 407: The "Remedial Measure" Required to Clarify
a Confused State of Evidence, 1991 U. Ill. L. Rev. 843 (1991).

2 See, e.g., Werner v. Upjohn Co., 628 F.2d 848 (4th Cir.
1980) (court held that Rule 407 applied and excluded evidence),
cert. denied, 449 U.S. 1080 (1981). Compare Kociemba v. G.D.
Searle & Co., 683 F.Supp. 1579, 1581 (D. Minn. 1988).

3 See, e.g., Herndon v. Seven Bar Flying Service, 716 F.2d
1322 (10th Cir. 1983) (dictum), cert. denied, 466 U.S. 958
(1984).

4 See Annot., Products Liability: Admissibility Against
Manufacturer of Product Recall Letter, 85 A.L.R.3d 1220 (1978).

5 See Note, The "Superior Authority Exception", supra note
1.
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Courts have not reached consistent results in either federal

or state court in applying the present text of Rule 407 to recall

letters. The Fifth,6 and Eighth,7 circuits have admitted evidence

of recalls. The Fourth,8 Sixth,9 and Ninth"0 circuits have

excluded such evidence.

The arguments for and against a governmental agency or

product recall letter exception are as follows:

1. Rule 407 ordinarily does not apply when a third-party

takes remedial measures. Repairs ordered by a governmental agency

or pursuant to governmental requirements, as is the usual case

when a manufacturer sends out a notification of defect, can be

viewed as an extension of a repair by a third-party. The remedial

measure is the result of a third party's demand rather than the

defendant's choice, although defendant carries out the action.

Consequently, the underlying policy of the rule -- that

defendants will forego repairs for fear that jurors will draw an

adverse inference -- does not operate. Furthermore, the

defendant has no alternative but to comply; it is "unreasonable

6 Rozier v. Ford Motor Co., 573 F.2d 1332 (5th Cir. 1978).

7 Bizzle v. McKesson Corp., 961 F.2d 719 (8th Cir. 1992)
(court indicated that recall letter evidence would generally not
be barred because circuit permitted subsequent repair evidence in
strict product liability cases, but upheld district court's
exclusion pursuant to Rule 403).

8 Chase v, General Motors Corp., 594 F.2d 1283 (9th Cir.
1979).

9 Calhoun v. Honda Motor Co., 738 F.2d 126 (6th Cir. 1984).

10 Longnecker v. General Motors Corp., 594 F.2d 1283 (9th
Cir. 1979).
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to assume that manufacturers will risk wholesale violation of the

National Traffic and Motor Vehicle Safety Act . . . in order to

avoid the possible use of recall evidence as an admission against

them." Farner v. Paccar. Inc., 562 F.2d 518, 527 (8th Cir.

1977). See Herndon v. Seven Bar Flying Service, 716 F.2d 1322,

1331 10th Cir. 1983) ("a tortfeasor cannot be discouraged from

voluntarily making repairs if he must make repairs in any case"),

cert. denied, 466 U.S. 958 (1984).

The argument to the contrary is that recalls or other

governmentally mandated measures do not operate well without the

cooperation of the defendant. Ensuring needed cooperation

requires an exclusionary rule.

2. It has also been suggested that when the defendant takes

action because of a particular defect that the evidence is more

probative than in the usual subsequent remedial situation. For

instance, evidence that a particular model car has been recalled

because of a particular defect may be highly relevant if the

lawsuit involves that very make of car and defect. Other

commentators and courts nevertheless believe that when jurors are

faced with recall evidence they will be distracted from central

questions of when the defect occurred and the manufacturer's

legal responsibility just as they are when other remedial

measures evidence is introduced.

Maine and Texas have adopted a subdivision (b) to Rule 407

which provides:

(b) Notification of Defect. A written
notification by a manufacturer of any defect in a

4



product produced by such manufacturer to purchasers
thereof is admissible against the manufacturer on the
issue of existence of the defect to the extent that it
is relevant.

The Advisor's Note to Maine's subdivision (b) states:

Subdivision (b) is aimed at the increasingly
common situation where a manufacturer sends a "recall
letter" to purchasers notifying them of a defect in a
product and asking its return for corrective measures.
This is relevant as an admission of existence of the
defect and would be receivable against the manufacturer
under Rule 801(d)(2) unless excluded by reasons of
policy. There appear to be no such reasons. A
manufacturer of motor vehicles or tires is now required
by statute to give notification of any safety-related
defect. 15 U.S.C. §1402. Manufacturers of other
products would almost certainly give a similar
notification. It would be in their enlightened self-
interest to do so.

The problem has sufficient similarity to proof of
subsequent remedial measures to warrant making it a
separate subdivision of the rule. Actually the
difference is substantial. Proof of subsequent
remedial measures is not an admission of anything.
Repairs made after damage related to the very property
or chattel involved in an accident may warrant the
inference of negligence. Similarly a change in design
may warrant the inference that the previous design was
faulty. A recall letter is an out-and-out admission of
the existence of a defect. The case for allowing it in
evidence is much stronger.

The recall letter should not of itself suffice to
establish causation. For instance, if there is
evidence that the steering gear in an automobile
suddenly failed, the recall letter would be admissible
as to the existence of a defect. If, however, there is
no evidence the steering gear failure caused the
accident, the claim would fail for lack of proof of
causation.

It would also seem that proof that a plaintiff
received and did not heed the warning of a defect would
be admissible on the question of his due care.

"The Event". Virtually all courts agree that "the event"

means the accident, and not the time of manufacture of the

5



product or creation of the hazard." The Third Circuit, however,

has relied on Rule 407 to exclude as well evidence of measures

that a defendant took after manufacture but before the injury of

the plaintiff. See, e.g., Kelly v. Crown Equipment Co., 970 F.2d

1273, 1276 (3d Cir. 1992) ("the Rule 407 policy of encouraging

people to take steps to make their products safer was equally as

supportive of exclusion of evidence of safety measures taken

before someone is injured by a newly manufactured product, even

if those measures are taken in response to experience with an

older product of the same or similar design;" court acknowledged

that language of the rule might be to the contrary but that it

was not free as a panel to disregard precedent); Petree v. Victor

Fluid Pallet, Inc., 831 F.2d 1191, 1197-98 (3d Cir. 1987).

Kentucky has sought to eliminate any doubt about the meaning

of "the event" by adding the following words before those words

appear in the first sentence: "an injury or harm allegedly

caused by". If we wish uniformity on this issue, such an

addition to the federal rule would presumably lead to different

results in the Third Circuit. Adoption of the Third Circuit view

requires a further amendment to the rule.

Redraft of Rule 407. The materials in bold are possible

additions to Rule 407. In addition, I have bracketed those

changes on which we had not reached a consensus at our prior

11 The rule uses the term "event" rather than "accident"
because Rule 407 applies in non-accident situations as well. See,
e.g., Specht v. Jensen, 863 F.2d (9th Cir. 1988) (in action
against city for illegal search, district court properly excluded
press release by city about planned disciplinary action).

6



meeting. I have also provided a redraft of the present rule

(incorporating the products liability extension) that attempts to

follow Bryan Garner's Guidelines for Drafting Court Rules, dated

March 1994.

1 (a) Subsequent remedial measures. When after [an injury or

2 harm allegedly caused by] an event, measures are taken

3 which, if taken previously, would have made the event less

4 likely to occur, evidence of the subsequent measures is not

5 admissible to prove negligence, culpable conduct, a defect

6 in the product or its design, or that a warning or

7 instruction should have accompanied the product.

8 Drafting alternative more consonant with Drafting

9 Guidelines:

10 (a) Subsequent remedial measures. When, after an event that

11 causes injury or harm, a defendant takes a measure which if

12 taken previously might have made the event less likely to

13 occur, evidence of the measure is not admissible to prove:

14 (1) negligence or culpable conduct;

15 (2) a defect in the product or its design; or

16 (3) that a warning or instruction should have

17 accompanied the product.

18 [(b) When a manufacturer notifies a purchaser in writing

19 about a defect in a product it has produced, evidence of the

20 notification is admissible against the manufacturer to prove

21 the existence of that defect.]

22 Alternative to (b):

7



23 [(b) When, at the direction of a governmental agency, a

24 manufacturer takes a measure with regard to a product it has

25 produced, evidence of the measure is admissible to prove a

26 defect in the product.]

27 Advisory Committee's Note on Amendment:

28 The amendment to Rule 412 makes a number of changes in the

29 rule. The ban against using evidence of post-accident remedial

30 measures in actions based on negligence has been extended to

31 actions founded on strict liability. The evidence may not be used

32 to prove "a defect in the product or its design, or that a

33 warning or instruction should have accompanied the product." This

34 amendment adopts the interpretation which a majority of the

35 circuits had endorsed in applying Rule 407 to products liability

36 actions. See Raymond v. Raymond Corp.. 938 F.2d 1518, 1522 (Ist

37 Cir. 1991); In re Joint Eastern District and Southern District

38 Asbestos Litigation v. Armstrong World Industries. Inc., 995 F.2d

39 343 (2d Cir. 1993); Cann v. Ford Motor Company, 658 F.2d 54, 60

40 (2d Cir. 1981), cert. denied, 456 U.S. 960 (1982); Kelley v.

41 Crown Equipment Corp., 970 F.2d 1273, 1275 (3d Cir. 1992); Werner

42 v. Upjohn, Inc., 628 F.2d 848 (4th Cir. 1980), cert. denied, 449

43 U.S. 1080 (1981); Grenada Steel Industries, Inc. v. Alabama

44 Oxygen Co., Inc., 695 F.2d 883 (5th Cir. 1983); Bauman v.

45 Volkswagenwerk Aktiengesellschaft, 621 F.2d 230, 232 (6th Cir.

46 1980); Flaminio v. Honda Motor Co., Ltd., 733 F.2d 463, 469 (7th

47 Cir. 1984); Gauthier v. AMF, Inc., 788 F.2d 634, 636-37 (9th Cir.

48 1986).
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The comments of the Committee at our previous meeting

indicated some uneasiness and uncertainty about the operation of

Rule 408. Consequently the Reporter was asked to provide the

Committee with hypotheticals that would facilitate exploration of

how statements are handled in a variety of different situations.

The Committee wished to consider both when statements are

currently within the ambit of Rule 408, and whether the Rule

ought to be changed.

Part of the problem with the rule may be that it is

difficult to assess how the stated rationale for the rule would

best be furthered in the various complex factual contexts that

arise. According to the original Advisory Committee, evidence is

excluded pursuant to Rule 408 not because of a lack of relevancy

-- the Committee viewed probative value as widely different

depending on the case -- but rather because of the public policy

favoring compromise and settlement of disputes. When the



admission of certain evidence would not interfere with that

policy, the Rules' liberal approach to admissibility expressed in

Rules 102 and 401 should presumably govern, subject of course to

Rule 403. Courts differ, however, in their appraisal of when

settlement would be deterred. As the discussion below indicates,

some courts tend toward viewing the rule as one of absolute

exclusion. On the other hand, the tension between excluding

relevant evidence and the general policy of the Rules favoring

admissibility leads some courts to construe the last sentence of

the rule very broadly so as to admit evidence of settlement

discussions as relevant to a purpose other than proving liability

or amount, or to allow unrestricted discovery with regard to

settlement negotiations. Before embarking on any changes in the

rule, therefore, the Committee must decide under what

circumstances it thinks the rule should require exclusion, and

whether the current deterrence rationale is adequate.

Rule 408 is litigated frequently, Some of the commentary

concludes that the rule has the potential to act as a trap for

the unwary. See Jane Michaels, Rule 408: A Litigation Mine Field,

19 Litigation 34 (1992). This memorandum explores a number of

problem areas, and tries to answer three questions: 1. To what

extent are difficulties with the rule attributable to differences

of opinion about the policy of the rule? 2. Does the uncertainty

about the operation of Rule 408 lead to too much undesirable

manipulation by knowledgeable attorneys at the expense of

unsophisticated lawyers' clients? 3. Are solutions available to

2



ameliorate the identified problems?

1. When does a dispute arise that triggers the rule? Rule

408 excludes evidence of offering or accepting a valuable

consideration "in compromising or attempting to compromise a

claim which was disputed as to either validity or amount." It

also excludes "[e]vidence of conduct or statements made in

compromise negotiations." Courts agree that this language means

that the rule does not apply until there is an "actual" dispute

about validity or amount. But it is not always easy to discern

whether the proffered evidence relates to a time when there was

an "actual" dispute, or whether it reflects a dispute about

validity or amount. These questions are so intertwined that they

will be discussed together. See Pierce v. F.R. Tripler & Co., 955

F.2d 820, 827 (2d Cir. 1992) ("It is often difficult to determine

whether an offer is made 'in compromising or attempting to

compromise a claim.' See Brazil, Protecting the Confidentiality

of Settlement Negotiations, 39 Hastings L.J. 955, 960-66 (1988).

Both the timing of the offer and the existence of a disputed

claim are relevant to the determination."). This memorandum first

looks at a number of representative cases, and then makes some

suggestions.

a. A letter by the party that eventually sues to

potential defendants. Suppose A sends B a letter stating: "You

are infringing my patent. I hereby offer to license you for $X."

Is the potential plaintiff's unilateral belief that a dispute

exists sufficient to immunize the statement pursuant to Rule 408?

3



According to Judge Kimba Wood in Alpex Computer Corp. v. Nintendo

Co., 1994 WL 139423 (S.D.N.Y. March 18, 1994), the test to be

applied is whether the offerer had a "reasonable belief that a

dispute exists." After an evidentiary hearing she concluded that

letters sent by Alpex to 73 companies were not excludable

pursuant to Rule 408 because Alpex did not as yet have sufficient

information to develop claims of infringement.' The judge found

erroneous her prior opinion to the contrary at 770 F. Supp. 161

(S.D.N.Y. 1991). In the 1994 opinion the judge adhered to that

part of her previous opinion which found that Rule 408 barred

admission of Alpex's letter in instances in which the recipients'

responses indicated their interest in pursuing a settlement.

"[A] reasonable belief may be based on the opposing party's

statements or actions signalling an apparent difference of

opinion." Id. at *2. This conclusion means that the unilateral

offer to settle an as yet uncertain claim is transformed into an

actual dispute about validity or amount because of the

recipient's response.2 (It should be noted that the judge also

found that the letters which were not barred by Rule 408 were

nevertheless inadmissible under Rule 403 for reasons that

I See also Deere & Co. v. International Harvester Co., 710
F.2d 1551, 1556-57 (Fed. Cir. 1983) (when Deere first offered to
license the patent, there was no "claim" over which the parties
disagreed even though "an eventual court battle . . . was an
acknowledged possibility or even probability.").

2 Cf. Citibank. N.A. v. Citytrust, 1988 WL 88437 at *1
(E.D.N.Y. 1988) (corporate resolution authorizing settlement
subject to Rule 408; Rule 408 not limited to direct
communications between parties).
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presumably would also apply to the evidence barred by Rule 408 so

that the Rule 408 rulings had no impact on the ultimate

decision).'

b. A conditional offer by the eventual defendant to a

potential plaintiff at the moment the cause of action arises.

Suppose A terminates B, an employee, and at the same time tenders

a payment in return for a general release. If B refuses to

accept the payment and subsequently brings an employment

discrimination action, may evidence of A's actions be admitted?

The Ninth Circuit in Cassino v. Reichhold Chemicals, Inc., 817

F.2d 1338 (9th Cir. 1987), cert. denied, 484 U.S. 1047 (1988),

held that Rule 408 does not apply in this situation because it

involved the termination itself and not a possible settlement.

Judge Wood in Alpex, supra, cites Cassino in support of her

conclusion that no dispute existed as yet when the 73 letters

were sent to possible infringers. In Cassino, however, in

contrast to Alpex, it is the potential defendant who is

proffering an offer. Should this distinction matter if one is

applying a "reasonable belief" test?

c. An unconditional offer by the eventual defendant to

3 The scope of the Rule 408 protection is of interest as
well. The judge extended the Rule 408 ban to newspaper publicity
and Alpex's press releases about the settlements reached with
companies that sought licenses in response to the letters. The
judge found that admitting the publicity "would defeat the
purpose of Rule 408." The judge also would not permit experts to
rely on the newspaper articles or on correspondence about the
licensing in reaching conclusions about damages; otherwise the
rules on expert testimony would eviscerate Rules 408 and 403.
1994 WL 139423 at *6.
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the plaintiff after the dispute arose. Suppose A fires B. After

B files a complaint with the EEOC, A and B's attorney exchange

letters and phone conversations in which A offers B a different

job. A variety of possible scenarios are discussed in the

Michaels article cited above:

If an offer does not require Ms. Reliable to release
her legal claim against the employer, then it seeks no
compromise within the meaning of Rule 408, and there is
no exclusion. In other words, offers not requiring a
release are not excluded by Rule 408. See Rathemacher
v. International Business Mach. Corp., No. Civ. 88-3463
(AET), 1992 WL 41719, (D.N.J. Feb. 28, 1992).

Such offers are not excluded even if made during
compromise negotiations. See Thomas v. Resort Health
Facility, 539 F. Supp. 630 (E.D.N.Y. 1982). Presenting
Ms. Reliable with an offer that does not require a
release would be easy. But the company wants to have
it both ways: It wants to create evidence of the
reinstatement offer to cut off backpay damages, but not
have to pay additional salary should Ms. Reliable
accept the offer.

During the settlement negotiation, opposing
counsel makes an offer of reinstatement in unclear
terms. You cannot tell whether your client is required
to release her claim. You press for specificity. You
tell opposing counsel that "If the offer does not
require Ms. Reliable to release her claim, she will
consider it." The ex-employer's Director of Human
Resources merely says: "The job might already have been
offered to someone else, but I can check."

By now, as a Rule 408 veteran, you see exactly
what is happening. The employer plans to circumvent
the Rule 408 exclusion by resorting to ambiguity. If
the terms of the offer are ambiguous, Ms. Reliable will
be uncertain as to whether acceptance requires her to
waive her legal claim. The former employer wants to
make the terms of the offer vague, but just clear
enough to convince a judge that Ms. Reliable was not
being asked to release her claim, so that the offer
will not be excluded under Rule 408.

Fortunately, you have just read a case holding
that offers presented during compromise negotiations
are inadmissible, unless the offering party can prove
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that the offer did not require a release of claims.
See Pierce v. F.R. Tripler & Co., 955 F.2d 820 (2nd
Cir. 1992). The burden of clarifying ambiguity should
fall on your adversary. You inform opposing counsel of
the Pierce case.

Your opponent is not easily deterred, however.
Later in the negotiations, she says "We are making a
reinstatement offer without prejudice." This time,
opposing counsel has skillfully used the language of
Rule 408, creating admissible evidence that could limit
the damages awarded to your client. Because the offer
was made "without prejudice," its acceptance would not
have required Ms. Reliable to waive her claim against
the employer. Falling outside the purview of Rule 408,
the offer is admissible.

19 Litigation at 38.

d. When is a letter a business discussion? Suppose a

dispute arises between two corporations and before any action is

filed there is an exchange of letters in which A claims trademark

protection and B responds that were the plaintiff to sue the case

would be in litigation long enough for B to obtain all the

benefits it needed from the disputed mark. The Tenth Circuit

found that the correspondence remained mere "business

communications" because the "discussions had not crystallized to

the point of threatened litigation, a clear cut-off point." Big

o Tire Dealers. Inc. v. Goodyear Tire and Rubber Co., 561 F.2d

1365, 1373 (10th Cir. 1977).

e. When is a statement an offer as compared to a bill?

In Winchester Packaging. Inc. v. Mobil Chemical Co., 14 F.3d 316

(7th Cir. 1994), Mobil had entered into a contract with a

subcontractor. The contract provided that in the event of early

termination Mobil would reimburse the contractor for contractual

commitments made for the purpose of performing the services
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called for by the contract, to the extent that termination made

them no longer necessary. The contract also provided for a

$250,000 termination fee. Mobil terminated the contract after

five months. The subcontractor had taken out almost $800,000 in

bank loans to buy equipment needed to perform the contract. Mobil

claimed that the "contractual commitment" language in the

contract applied to one particular contract. After termination

and before the lawsuit was instituted, the subcontractor had

written to Mobil saying "I would prefer to get this resolved

without getting the lawyers involved." Mobil replied that it had

been waiting for a settlement statement which the court

interpreted at meaning a "bill." The subcontractor responded

stating "I hope that we will be able to come up with a settlement

that the attorneys can approve." The memo included a proposed

"settlement" that listed points on which agreement was needed.

The total amount claimed was only $300,000, and one of the items

was the $250,000 agreed upon termination fee. When the

subcontractor sued Mobil, it claimed the outstanding bank loans

as part of its damages. The trial judge excluded the

correspondence between the parties under Rule 408 and the jury

awarded the plaintiff more than half a million dollars. The

appellate court affirmed, although it stated in its opinion that

"the question is so close that had the judge admitted it we would

uphold that opinion as readily." Id. at 319.

8



The court explained:

[A] bill that itemizes what the sender thinks the
recipient owes him and demands -- even under threat of
legal action -- payment is not an offer in settlement
or a document in settlement negotiations and hence is
not excludable by force of Rule 408. [citations
omitted] Dunning a deadbeat by threatening to sue is
not the same thing as making an offer or demand in the
context of a settlement negotiation. . . The settlement
of legal disputes out of court would be discouraged if
settlement offers and other documents in settlement
negotiations were admissible in evidence. [citation
omitted] For although parties typically are willing to
settle for less than they would demand at trial, in
order to avoid the expenses and uncertainty of a full-
blown litigation, this strategy might be difficult to
make credible to a jury, which might treat settlement
offers as the party's highest true estimate of its
damage. . .

It is far from clear, however, that any of [the]
letters . . . contain a settlement offer in the sense of an
offer lower than the offeror reasonably hoped to obtain at
trial if he were prepared to shoulder the risk and expense
of a trial. Were it not for the reference to lawyers, the
letters, especially the one that specified an amount claimed
to be owed to Winchester by Mobile, would be little if
anything more than bills; and as we said earlier a bill is
not a settlement offer, and it does not become one merely
because the billing party threatens suit if the bill isn't
paid.

Although a reference to lawyers is not decisive on the
issue of characterization, we know that in this case the
reference was not merely a sign of impatience or the making
explicit of what is after all implicit in every bill for a
substantial amount of money. Winchester had already engaged
lawyers, and from this . . . we can infer that [Winchester's
principal] envisaged a substantial likelihood of legal
action when he sent the first letter from which we quoted.
It is speculative but not implausible that. . . he was
groping for a sum to charge Mobil that would be low enough
to induce Mobil to pay rather than fight; so viewed, the
letters were indeed settlement offers and not merely
computations of the bill owed by Mobil.

Id. at 319-20.

f. Possible solutions. These cases indicate that

whether "an actual dispute" exists is a fact-sensitive

9



determination. As presently worded, Rule 408 does not contain a

"bright-line" test that determines when a claim is in dispute.

See Kleen Laundry & Dry Cleaning Services. Inc. v. Total Waste

Management Corp., 817 F.Supp. 225 (D.N.H. 1993). The involvement

of lawyers often seems to make a difference.

One could possibly reword Rule 408 to make it operate more

like Rule 407 -- having the event that gives rise to the claim

for relief also trigger application of the rule. The rule would

then make inadmissible any evidence of statements or conduct

between the parties about the event offered to prove liability

for or invalidity of the claim or its amount other than an

unconditional offer. In terms of timing, such a solution would be

easy to apply in employment discrimination and tort cases and

perhaps even in patent infringement cases. Determining precisely

when the claim arose might be more difficult with regard to

commercial transactions, although presumably one could look to

decisions involving statutes of limitation.

Such a change would presumptively bar evidence of all

communications between the parties, relevant to liability or

amount, after a legal claim is created except unconditional

offers and subject to the exceptions now stated in the last

sentence. Do we want to extend the scope of Rule 408 protection

this far? Would such an amendment result in increased efforts to

avoid the Rule 408 bar by offering the evidence "for another

10



purpose" as provided in the last sentence of Rule 408?4 Would the

end result be more manipulation by attorneys and even more

litigation about the meaning of Rule 408?

2. Evidence offered by the offeror. There is some

disagreement as to whether Rule 408 should bar evidence of an

offer when it is the offeror who is seeking to introduce the

evidence. In their treatise Professors Wright and Graham state:

"Where the person who makes the offer wants to introduce evidence

of his own offer, there is no policy reason to exclude the

evidence." 23 WRIGHT & GRAHAM, FEDERAL PRACTICE AND PROCEDURE

§5303. They believe that the deterrence rationale of the rule is

not implicated when a party to the settlement negotiations is

offering the evidence. Furthermore, to the extent that Rule 408

can be analogized to a quasi-privilege, offering the statement

can be viewed as a waiver. Kennon v. Slipstreamer, Inc., 794 F.2d

1067, 1075 (5th Cir. 1986) ("In light of its purpose of promoting

settlement, Rule 408 requires exclusion only when evidence of a

settlement is offered against a party to the settlement.")

(Thornberry, J. dissenting)

In 1985 the Eighth Circuit found that Rule 408 does not

apply to admissions of compromises against the offeree. "The rule

is concerned with excluding proof of compromise to show liability

4 The last sentence of the rule provides:
This rule also does not require exclusion when the evidence
is offered for another purpose, such as proving bias or
prejudice of a witness, negativing a contention of undue
delay, or proving an effort to obstruct a criminal
investigation or prosecution.



of the offeror." Crues v. KFC Corp., 768 F.2d 230, 233 (8th Cir.

1985). Now, however, some courts have seemingly concluded that

an easier rule to apply is to bar the evidence of the compromise

regardless of which party is offering the evidence. See Pierce

v. F.R. Tripler and Co., 955 F.2d 820, 827-28 (2d Cir. 1992)

("admission into evidence of settlement offers, even by the

offerer, could inhibit settlement discussions and interfere with

the effective administration of justice"; could lead to motions

to disqualify counsel who would become witnesses at trial).

If the Committee concludes that Rule 408 should not apply

when the offerer seeks to introduce evidence of a settlement,

then the rule should say so specifically.

3. Agreements with third parties. Rule 408 speaks of not

admitting evidence of offers to compromise a claim "to prove

liability for or invalidity of the claim." (emphasis added) The

federal courts have, however, construed the rule to exclude

evidence of third party and prior settlements offered against the

settling party. See Annot. Evidence Involving Compromise or Offer

of Compromise as Inadmissible Under Rule 408 of Federal Rules of

Evidence, 72 A.L.R. Fed. 592, 618-622 (1985). Whether the rule

should also apply when the evidence is offered against a party

who was not a participant in the settlement is not clear. An

appendix to American Society of Composers v. Showtime, 912 F.2d

563, 580-81 (2d Cir. 1990), contains a lengthy discussion by the

magistrate judge. After affirming that Rule 408's rationale is

the encouragement of settlements, the magistrate upheld the

12



admission of a settlement offer the plaintiff had received from a

non-party to the litigation. The court explained: "The

implication of this policy for our case is that settlement offers

or agreements are not automatically inadmissible -- even as to

liability or the amount of damages -- if they are offered against

a party who was not a participant in the settlement discussions

or agreement." The determination is governed by Rule 403.

The chief problem with third party settlements, however, is

determining whether evidence of a particular agreement will be

excluded under the general rule or admitted under its exceptions.

Particularly in actions sounding in tort, courts at times admit

evidence of plaintiff's settlements with other tortfeasors

because they fear that otherwise the jury will compensate the

parties unfairly. Evidence of related agreements with third

parties are admitted as providing needed background, as relevant

to bias, or as relevant to impeachment.5 In non-tort actions as

5 See, e.g,, Belton v. Fibreboard Corp., 724 F.2d 500, 505
(5th Cir. 1984) (plaintiffs had settled with all other
defendants; judge advised jury of fact of settlement to reduce
jury confusion, but then additionally advised it of amount of
settlement after they arrived at substantially lower amount than
reached in settlements; held not error to advise jury of
settlement to dispel confusion, but evidence of amount did not
fall into any Rule 408 exception and violated Rule 408). Compare
John McShain, Inc. v. Cessna Aircraft Co., 563 F.2d 632, 634-35
(3d Cir. 1977) (court permitted defendant to introduce terms of
earlier settlement with one of named defendants for $10 and
permission to use the settling defendant's employee as witness;
relevant to bias of employee-witness). But see Kennon v.
Slipstreamer, Inc., 794 F.2d 1067, 1069-70 (5th Cir. 1986) (error
for judge to inform jury the nominal amount of settlement between
plaintiff and co-defendants as this suggested that remaining
defendants were truly responsible); McInnis v. A. M. F., Inc.,
765 F.2d 240 (1st Cir. 1985) (reversible error to have allowed
evidence of settlement agreement between a litigant and a third

13



well, courts have admitted evidence of prior settlements by one

of the parties.6

The Uniform Rules revised the end of the first sentence of

Rule 408 to clarify its applicability to third party settlements

and prior settlements by providing:

is not admissible to prove liability for, invalidity of, or
any amount of the claim or any other claim.

A number of states have adopted this formulation. See Joseph &

Saltzburg, Evidence in America §18.2. In addition, New Hampshire

has a special rule for tort cases that seeks to ensure proper

compensation for parties without revealing the settlement

agreement to the jury. Such a rule reduces the pressure to find

exceptions to Rule 408 pursuant to the last sentence. The rule

provides that any offers or acceptances of settlement

party); Reichenbach v. Smith, 528 F.2d 1072 (5th Cir.
1976)(affirming trial judge's refusal to inform jury of
plaintiff's settlement with other defendants).

6 See, eg~., Ensing v. Vulcraft Sales Corp., 830 F. Supp.
1017 (W.D. Minn. 1993)(plaintiff claimed that he was fired
because of a handicap resulting from a work-related injury; court
permitted defendant to introduce settlement agreement between
plaintiff and a third party relating to this prior injury which
provides monthly compensation to plaintiff for the rest of his
life; needed background); Haynes v. Manning, 717 F.Supp. 730, 733
(D.Kan. 1989), rev'd on other grounds, 917 F.2d 455 (10th Cir.
1990) (in action under federal odometer statute no error in
admitting evidence that plaintiff had settled with three of the
prior owners; needed background to save jurors from confusion);
County of Hennepin v. AFG Industries, Inc., 726 F.2d 149, 152-53
(8th Cir. 1984) (plaintiff's settlement with insurer of builder
for storm damages admitted to impeach plaintiff in suit against
manufacturer of allegedly defective glass). See also Johnson v.
Hugo's Skateway, 974 F.2d 1408 (4th Cir. 1992) (en banc) (in
action claiming racially motivated harassment in public facility,
prior consent decree and defendant's failure to implement all of
its provisions were properly admitted to show motive and intent).

14



with one or more persons liable in tort for the same injury
to person or property or for the same wrongful death shall
not be introduced in evidence in a subsequent trial of an
action against any other tortfeasor to recover damages for
the injury or wrongful death. Upon the return of a verdict,
the court shall inquire of the attorneys for the parties the
amount of the consideration paid for any settlement, release
or covenant not to sue, and shall reduce the verdict by that
amount.

Adding a provision to Rule 408 about how tort settlements

should be handled would presumably pass muster under Hanna v.

Plummer, 380 U.S. 460 (1965) as a procedural rule, and would

therefore eliminate the need for courts to decide whether a

state's treatment of tort settlements must be characterized as

substantive for purposes of Erie.7 First, of course, we must

decide whether we think a uniform rule of exclusion is desirable

with regard to tort settlements, and whether third-party tort

settlements should be handled differently than other third-party

settlements.

4. What are compromise negotiations? Does the rule apply

only to statements that relate to issues of validity or amount,

or does the rule apply to any statements made in the course of

negotiations in which the parties disagree about validity or

amount? Suppose for instance that an action has been commenced

and a procedural dispute arises between the parties, such as a

privilege claim at a deposition. If one side offers to settle

7 See, e.g., Carota v. Johns Manville Corp., 893 F.2d 448,
450 (1st Cir. 1990) (court did not err in admitting evidence of
plaintiff's settlement with other parties because Massachusetts
has a substantive policy to have jurors hear out of court
settlement evidence when determining damage awards, and state
substantive law applies in a diversity action).
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this dispute in a particular way may the opponent thereafter

disclose the terms of the proposal?

This issue arises because of the ambiguity of the second

sentence of Rule 408 which provides: "Evidence of conduct or

statements made in compromise negotiations is likewise not

admissible." Does the "likewise" mean simply "also inadmissible"

or does it connote as well that the evidence is inadmissible if

used to prove liability for, invalidity of, or any amount of the

claim. Although the drafting may be confusing to the reader,

"rule 408 does not preclude admission of offers of compromise, or

statements made in negotiations, when admitting the evidence

would serve any purpose other than directly proving or disproving

liability for or the amount of the claim." Wayne D. Brazil,

Protecting the Confidentiality of Settlement Negotiations, 39

Hast.L.J. 955, 966 (1988). If the rule is redrafted in any

respect, the language of the second sentence should be clarified.

5. When are settlement agreements discoverable? A recent

commentary on this topic states that "the protection from

discovery afforded such information is minimal." The

Discoverability of Settlement and ADR Communications: Federal

Rule of Evidence 408 and Beyond, 12 Rev. of Litigation 665

(1993). Wayne Brazil writing at a somewhat earlier time had

concluded that "some courts are sympathetic with the need to

preserve confidentiality even as against discovery, while many

others have ruled that settlement communications are discoverable

despite the policies that inform rule 408." Brazil, supra at 987.
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There is general agreement that Rule 408 does not create a

broad discovery privilege. Settlement communications may be

discoverable pursuant to Fed.R.Civ.P. 26(b) "if the information

sought appears reasonably calculated to lead to the discovery of

admissible evidence." If the parties were denied all discovery

they might not be aware of the existence of evidence that might

be admissible pursuant to the last sentence of Rule 408. Courts

differ, however, in whether discovery is automatic, or whether

the party seeking discovery must make a particularized showing.

The different emphasis in the two approaches is reflected in

the following excerpts. In Bennet v. La Pere, 112 F.R.D. 136, 138

(D.R.I. 1986), the court granted discovery:

If there is some legitimate relevance to the requested
information and if no cognizable privilege attaches, it
ought to be discoverable -- at least in the absence of some
countervailing consideration, e.g., that production would be
disproportionately onerous or burdensome, that unfair
prejudice would result, or the like.

In Bottaro v. Hatton Associates, 96 F.R.D. 158, 160 (E.D.N.Y.

1982), the court voiced considerably more sympathy for furthering

the policy underlying Rule 408 and denied discovery:

The question in this case, however, is whether an inquisitor
should get discovery into the terms of the agreement itself
based solely on the hope that it will somehow lead to
admissible evidence on the question of damages. Given the
strong public policy of favoring settlements . . . we think
the better rule is to require some particularized showing of
a likelihood that admissible evidence will be generated by
[discovery].

The Committee could handle the discovery issue in a number

of different ways: 1. if Rule 409 were recast as a rule of

privilege (see infra) it would bar discoverability as well as

17



admissibility; 2. if Rule 408 is redrafted, the Committee might

wish to add some comments to the Committee Note about discovery

even if the rule is not amended with regard in this respect,

although the effect of such a note is questionable; 3. we could

request the Civil Rules Committee to add a cross-reference to

Rule 408 in Rule 26(c), dealing with protective orders, or to add

a comment to its note.

6. Other suggestions. Recasting Rule 408 as a rule of

qualified privilege might affect decisions somewhat. Instead of

merely demonstrating that the evidence was relevant for another

purpose as the last sentence now provides, the proponent would

presumably have to demonstrate as well that the probative value

of the evidence outweighed the dangers that might stem from

overriding the privilege. Such a balancing test, which would look

to the policies underlying the rule, would differ from the

balancing that presently occurs when the court looks to Rule 403

after concluding that Rule 408 does not compel exclusion. Rule

403 places the burden on the opponent, whereas the burden would

be on the proponent of evidence subject to a qualified privilege.

Furthermore, the prejudice specified in Rule 403 should probably

be construed as meaning prejudice to the party against whom the

evidence would be admitted, rather than to the policy underlying

Rule 408.

Rule 408 is not drafted in a very user-friendly way. It

might be more comprehensible (and therefore presumably less of a

trap) if it were completely redrafted even if we do not want to
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change its meaning. At our previous meetings, we decided not to

undertake such efforts with regard to other ambiguous rules.

Although there is undoubtedly more litigation involving Rule 408,

this may well be due to the nature of the evidence that the rule

keeps out than to problems with the language of the rule that

would disappear were the rule rewritten. Furthermore, I fear that

any redrafting attempts might lead to new unanticipated problems.

Nevertheless, as the discussion above indicates, it is not

clear whether the rule should apply to evidence offered by the

offeror or to evidence offered against a non-settling party. We

need to discuss whether we wish to adopt a more objective bright-

line test for when the rule begins to operate.
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RE: Article VII

Since the Committee has not as yet discussed Article

VII, I thought it might be useful to sketch broadly a number of

issues that we might wish to consider. First, however, I will

deal very briefly with the proposed amendment that was stayed

when this Committee was appointed, and the Supreme Court's

opinion in Daubert v. Merrell Dow Pharmaceuticals, Inc., 113

S.Ct. 2786 (1993).

1. Background.

a. Proposed Amendments. In 1991, the Advisory

Committee on Civil Rules prepared an amendment to Rule 702:

If the court finds [1] (1) that reliable [2] scientific,
technical, or other specialized knoewledge Information will
substantially [3] assist the trier of fact to understand the
evidence or determine a fact in issue, and (2) that a
witness is qualified [4] as an expert by knowledge, skill,
experience, training, or education to provide such
assistance, [5] it may permit [6] the witness to testify
thereto in the form of an opinion or otherwise. Except with
leave of court for good cause shown, the witness shall not
testify on direct examination in any civil action to any
opinion or inference or reason or basis therefore, that has
not been seasonably disclosed as required under the proposed



amendments to Rules 26(a)(2) and 26(e)(1) of the Federal
Rules of CiVil Procedure. [7].

Advisory Committee on Civil Rules of the Judicial Conference

of the United States, Proposed Amendments to Federal Rules of

Civil Procedure and the Federal Rules of Evidence 702-1 (June

1991).

The bracketed numbers represent "points of comment" made by

Judge Weinstein in an article disagreeing with the proposed

amendment.' His objections highlight some modifications that we

1 "[1] The use of the word "finds" would require an explicit
finding under Rule 104(a). The judge would have to justify
admission on the record. This would slow trials and provide an
additional basis for appeals and motion practice.

[2] The word "reliable" emphasizes that the court must decide
initially on reliability, greatly expanding the judicial role of
today where the primary issue is whether a reasonable jury could
find the testimony helpful and reliable.

[3] The words "substantially assist" would turn around Rules
401 to 403 of the Rules which require only relevancy - i.e.,
assistance to the trier. Presently admission is assumed unless
possible prejudice overwhelms possible probative force under Rule
403. Under the proposal, more than probative force under Rules 401
and 402 must be shown by the proponent before possible prejudice is
weighed.

[4] The word "is" emphasizes the court's obligation to become
more deeply involved in the decision on qualification.

[5] The words "such assistance" means that the judge must
find that the witness's expertise is directed to providing the
substantial assistance in the expert's particular field of
expertise. The testimony of a general medical practitioner would
arguably not suffice if a medical specialist usually dealt with the
matter in question.

[6] The use of the words "may" together with "permit" means
that the court has discretion to admit or not even if the other
prerequisites of the proposed rule were met. Under the present
Rule the court must or should admit if the Rule's conditions are
satisfied.

[7] This new sentence would require disclosure of the
expert's background and proposed testimony in long detail before he
can testify. This requirement is, as I have suggested, a sound aid
to effective functioning of the adversarial system, but it is
presently standard practice without the need for a change in Rule
702." Jack B. Weinstein, Rule 702 of the Federal Rules of Evidence
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might still wish to consider; the discussion of Daubert below

indicates, however, that the Court found that some of the changes

sought by the proposed amendment are consistent with the present

text of Rule 702 as interpreted by the Court.

The Standing Committee on Rules of Practice and Procedure

redrafted the rule to provide:

4- Testimony providing scientific, technical, or other
specialized rekfewledge information, in the fort of an opinion
or otherwise, may be permitted only if (1) the information
is reasonably reliable [1] and will substantially [2] assist
the trier of fact to understand the evidence or determine a
fact in issue, and (2) the e witness is qualified as an
expert by knowledge, skill, experience, training, or
education to provide such testimony. [3] may testify thereto
in the form of an opinion or otheiose. Except with leave
of court for good cause shown, the witness shall not testify
on direct examination in any civil action to. any opinion or
inference or reason or basis therefore that has not been
seasonably disclosed as required by Rules 26(a)(2) and
26(e)(1) of the Federal Rules of Civil Procedure. 4],2

Committee on Rules of Practice and Procedure on the Judicial

Conference of the United States, Preliminary Draft of Proposed

Amendments to the Federal Rules of Civil Procedure and the

Federal Rules of Evidence 16-17 (Aug. 1991), 137 F.R.D. 53, 156

(1991). Subsequently the Civil Rules Committee in May 1992

produced yet another version of Rule 702, which provided that

expert evidence "may be received if (1) it is reasonably reliable

is Sound: It Should Not be Amended, 138 F.R.D. 631 (1991).

2 In the article noted in note 1, Judge Weinstein found that
changes [1] and [2] make the rule more restrictive than it is
currently, and that the effect of change [3] is "somewhat unclear."
Weinstein, supra at 639. He also objected to cross-references to
another set of rules. Id. at 637. See also Daniel J. Capra, Recent
Developments in Federal Rules, NYLJ, Jan 10, 1992, at 3
(criticizing proposed amendment as imposing too rigorous a
reliability requirement).
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and will, if credited, substantially assist the trier of fact."3

b. The Daubert Case. In early 1993, this Committee

was appointed, and in June, the Supreme Court decided the Daubert

case. In Daubert, the Court expressed confidence in the jury's

ability to handle complex scientific testimony, while it

simultaneously acknowledged the Court's power to exclude

unreliable scientific testimony pursuant to Rule 104(a).4 The

Court rejected the Frye "general acceptance" test as an "austere"

standard incompatible with the liberal admissibility policy of

the federal rules.5 It directed the trial court making a

preliminary determination about the admissibility of proffered

scientific expert proof to focus on the methodology underlying

the expert's opinion, and not to concern itself with the expert's

conclusions.6 It cautioned that the expert opinion is not

relevant unless it "fits" the facts of the case.7 The Court also

mentioned, without discussion, that Rules 703 and 403 bear as

well on the admissibility of expert testimony.8The Court

stressed:

3 See Kenneth R. Kreiling, Expert and Opinion Evidence in
Vermont: Developments. Profiles and Emerging Concerns for
Reliability of Scientific Evidence, 17 Vt. L. Rev. 109 (1992).

4 "[U]nder the Rules the trial judge must ensure that any and
all scientific testimony or evidence admitted is not only relevant,
but reliable." 113 S.Ct. at 2795.

5 Id. at 2794.

6 113 S.Ct. at 2797.

7 113 S.Ct. at 2795-96.

8 113 S.Ct. at 2797-98.
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The inquiry envisioned by Rule 702 is, we emphasize, a
flexible one. Its overarching subject is the scientific
validity -- and thus the evidentiary relevance and
reliability -- of the principles that underlie a proposed
submission.9

In explaining what is meant by methodology, the Court

pointed to a number of non-exclusive factors that a Court might

consider. Chief among them seems to be (1) whether the theory or

technique can be and has been tested. The Court also mentioned:

(1) whether theory or technique has been subjected to peer review

and publication; (2) the known or potential rate of error or the

existence of standards; and (3) whether the theory or technique

used has been generally accepted.10

The Court stated that its discussion was "limited to the

scientific context because that is the nature of the expertise

offered here." 113 S. Ct. at 2795 n.8. Furthermore, the Court

indicated that its reasoning would apply whenever scientific

evidence was offered, and not just novel scientific evidence.

Daubert was of course a civil case.

The discussion in Daubert suggests that amending Rule 702 to

stress "reliability" and "substantial assistance" would be

redundant. At least with regard to scientific evidence in a civil

case, the Court's analysis of crucial factors that bear on

scientific validity seeks to ensure that the jury will not be

permitted to hear an opinion unless it is relevant and reliable.

Although the Court is construing the present "assist the trier of

9 113 S.Ct. at 2797.

10 113 S.Ct. at 2796-97.

5



fact" standard in Rule 702, testimony that meets the Court's

standard would sure surely "substantially" assist the jury.

2. Basic Article VII Issues.

a. Do the Rules Achieve Appropriate Objectives? The

rules on expert testimony express a preference for oral testimony

that is congruent with our system's reliance on this type of

evidence at trial. It is the contents of experts' oral opinions

and their demeanor that jurors evaluate. The rule against

hearsay will often prevent the data on which the expert is basing

his or her opinion from being admitted into evidence. Does this

make sense in complex cases? Does the preference for the oral

opinion cause the underlying hard data to get swamped? Does the

very structure of the rules encourage jurors to make decisions on

the basis of the expert's personality, as critics of expert

testimony often charge? Does the exclusion of the data make

sense in light of Daubert's requiring the expert's theory to be

scientifically valid?

Minnesota has added a subdivision (b) to its Rule 703 which

provides:

(b) Underlying expert data must be independently
admissible in order to be received upon direct
examination; provided that when good cause is shown in
civil cases and the underlying data is particularly
trustworthy, the court may admit the data under this
rule for the limited purpose of showing the basis for
the expert's opinion. Nothing in this rule restricts
admissibility of underlying data when inquired into on
cross-examination.

Minnesota's rule is limited to civil cases. Kentucky's Rule

703(b), is somewhat different, contains a final sentence that I

6



question and applies in both civil and criminal cases. It

states:

If determined to be trustworthy, necessary to illuminate
testimony, and unprivileged, facts or data relied upon by an
expert pursuant to subdivision (a) may at the discretion of
the court be disclosed to the jury even though such facts or
data are not admissible in evidence. Upon request the court
shall admonish the jury to use such facts or data only for
the purpose of evaluating the validity and probative value
of the expert's opinion or inference.

A rule such as that found in Minnesota and Kentucky, also

avoids some of the vagaries of the hearsay rule. Joseph Sanders

recently wrote an article about interviewing jurors who found for

plaintiffs in a Bendectin case. When asked why the jury ignored

published articles that stated that animal studies did not

support plaintiff's position, a juror responded that the articles

were not in the jury room (see Rule 803(18), and that it was hard

to remember what had been read in the court room. See Joseph

Sanders, Jury Deliberation in a Complex Case: Havner v. Merrell

Dow Pharmaceuticals, 16 Justice System J. 55. On the other hand,

hospital records of the plaintiff which stated that the mother

had taken Bendectin were admitted as business records and went

into the jury room.

b. Do the Rules Proceed in a Logical Sequence? As

the Supreme Court acknowledges in Daubert, Rule 702 is a rule

that deals with the admissibility of expert testimony. But what

is the function of Rule 703? The Court's comment in Daubert --

that expert opinions are to be admitted only if the test in Rule

703's second sentence is satisfied -- acknowledges that Rule 703

also operates as a rule of admissibility. Other aspects of Rule

7



703, however, have nothing to do with admissibility." Would it

make more sense to put all of the admissibility issues into one

rule? Should the function of each of the rules be made clearer.

c. Does a Trans-substantive Approach to Expert

Testimony Make Sense? As written, the Article VII rules apply

evenhandedly in criminal and civil cases. There are, however,

considerable differences between criminal and civil litigation

that have an impact on expert testimony. When expert testimony

is crucial in a civil case, the plaintiff will have an expert

witness; otherwise the plaintiff will be out of court. A

criminal defendant, however, often has no experts on his behalf

because judges are loathe to pay for expert witnesses. See Paul

C. Giannelli, "Junk Science": The Criminal Cases, 84 J. Crim L. &

Criminology 105, 125 (1993). Discovery is much more limited in

criminal cases since depositions of experts are not available.

The expert testimony offered against the defendant is often

developed by the prosecution. Do these differences mean that

defendants need additional protection when scientific evidence,

or other expert evidence is offered against them? Furthermore,

in criminal cases the fact that Rule 703 allows experts to rely

on inadmissible hearsay poses issues that raise confrontation

clause concerns. See, e.g., Paul C. Giannelli, Expert Testimony

11 One function was to expand the common law bases for an
expert's opinion by authorizing experts to base their opinions on
reliable inadmissible data. Controversy exists over whether Rule
703 authorizes experts to testify on direct to the hearsay basis
for their conclusions or whether the basis of an expert's opinion
may only be brought out on the cross-examiner's option pursuant to
Rule 705.

8



and the Confrontation Clause, 22 Cap.U L. Rev. 45 (1993). The

Supreme Court has, however, been weakening confrontation clause

protection, and accordingly defendant may need more evidentiary

safeguards.

d. Unanswered Daubert Ouestions. Daubert purports to

speak only of scientific and technological experts. Does Daubert

extend to the social sciences? Should Daubert's endorsement of

empirical testing and sound methodological underpinnings be

expanded to expert testimony in general? A recent report of the

American College of Trial Lawyers recommends "that there be a

single conceptual framework for evaluating the admissibility of

all types of expert evidence." Standards and Procedures for

Determining the Admissibility of Expert Evidence After Daubert

11.

e. Procedural Issues. As I have argued in an article

about to be published in the Minnesota Law Review, Daubert is not

self-executing. The courts will have to make numerous procedural

decisions about how Daubert should be applied, such as who has

the burden of raising a Daubert issue, whether the burden should

be the same in criminal and civil cases, the inter-relationship

between the new discovery rules and the Daubert test, the

procedure for in limine hearings conducted to determine whether

expert testimony will be admitted? It is true of course that we

are a Committee on Evidence and not on rules of procedure. But

the irony of Daubert is that the Court's decision means that many

of the most important decisions regarding expert testimony will

9



now be relegated to the pre-trial stage. Should this committee

at least work with the other rules committees in order to arrive

at solutions that are consistent with evidentiary values and

goals?

3. The Rules Themselves.

a. Rule 702. Do we like the Daubert test? Should

this rule be redrafted to state clearly that an expert must be

qualified, must testify to a theory that is supported by a valid

methodology, and must rely on reliable data. In Daubert, the

Supreme Court stated that the "assist the trier of fact" language

in Rule 702 requires the expert's testimony to be relevant to an

issue in the case. The Court termed this relationship as one of

"fit." Perhaps this concept should be stated more explicitly in

the rule as well.

b. Rule 703. There is a good deal of disagreement

about the meaning of Rule 703 which needs to be discussed.

c. Rule 706. The Court mentioned Rule 706 in the

course of its opinion as another rule to be remembered when

dealing with expert testimony. If it is utilized more frequently

in the future, this use is likely to occur more frequently at the

pre-trial stage rather than at trial. The rule probably needs to

be rethought if it is going to be used in such a manner. For

instance, in a complex multi-party litigation, where the court

appointed expert is assisting the Court in understanding

methodological issues, it may be more important for the parties

to have access to the Rule 706 expert's reports rather than being

10



afforded the opportunity to take the expert's deposition. If

there are numerous parties, such a deposition may prove costly

and time consuming, and convince reputable experts that they

want no part of the judicial process. The court appointed expert

procedure needs to be integrated with the procedure for special

masters provided for in the civil rules. In complex cases,

special masters and court appointed experts may need to work

together. One of the problems in using court appointed experts

is that the court may not know enough to pose the appropriate

specific questions to the expert on which it needs help. A

special master, usually a lawyer with special expertise, or a law

professor, could assist the court in framing questions.
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THE EFFECT OF THE CATCHALLS ON
CRIMINAL DEFENDANTS: LITTLE RED
RIDING HOOD MEETS THE HEARSAY

WOLF AND IS DEVOURED

Myrna S. Raeder*

Asking whether "evidence law matters" ultimately depends upon a
variety of considerations, not the least of which is whether evidentiary
rules should be written without regard to any disparate effect they may
have on the parties. While some rules immediately come to mind as re-
flecting policy choices which favor one party or another,' seemingly neu-
tral rules can also produce winners and losers. This Essay focuses on the
unintended effect that the catchall hearsay exceptions, Federal Rules of
Evidence 803(24) and 804(b)(5), have had on criminal defendants. The
thesis of this Essay is that ordinary run-of-the-mill hearsay, even if relia-
ble,2 should not be routinely admitted against criminal defendants pursu-
ant to the catchalls. Several revisions to the catchalls are proposed which
would remedy their overuse by prosecutors.

I. THE PATH To GRANDMOTHER'S HOUSE

A. Finding the Path
The catchalls were quite controversial when originally enacted but

reflected an underlying philosophy about the broad admissibility of hear-
say which existed from the inception of the rulemaking process. Indeed,
the original drafters of the Federal Rules would have permitted all hear-

* Professor of Law, Southwestern University School of Law; B.A., 1968, Hunter Col-
lege; J.D., 1971, New York University; LL.M., 1975, Georgetown University. I wish to thanki my colleague Norman Garland for his helpful comments. The catchall research was funded by
m Southwestern's Buchalter Chair.

1. See, eg., FED. R. EvID. 404(a) (allowing accused in criminal trial to offer evidence of
his or her character but only allowing prosecution to rebut such evidence); FED. R. EVID. 412
(preventing admission of reputation or opinion evidence of past sexual behavior of rape vic-
tim); FED. R. EVID. 609(a)(1) (restricting use of evidence of prior conviction to attack credibil-
ity of accused unless probative value outweighs prejudicial impact).

2. Throughout this Essay the terms "reliable" and "trustworthy" are used interchangea-
* bly. Both refer to the inherent quality of the hearsay, which is determined from the "totality of

circumstances that surround the making of the statement and render the declarant particularly
worthy of belief," without reference to any outside corroboration by other evidence at trial.
Idaho v. Wright, 10 S Ct. 3139, 3149 (1990).

1!p 925
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say "if its nature and the special circumstances under which it was made
offer assurances of accuracy not likely to be enhanced by calling the de-
clarant as a witness, even though he is available,"3 or if there were
"strong assurances of accuracy and the declarant is unavailable as a wit-
ness."4 Hearsay exceptions were listed solely by way of illustration and
not limitation. Practicing attorneys viewed this discretionary approach
to hearsay as too radical, giving judges almost unlimited power to deter-
mine hearsay issues.5

While this hearsay methodology was quickly rejected by the draft-
ers, the desire for flexibility and the growth of hearsay law resulted in the
drafting of proposed hearsay exceptions in Rules 803(24) and 804(b)(6),
whose identical language permitted judges to admit statements "not spe-
cifically covered by any of the foregoing exceptions but having compara-
ble circumstantial guarantees of trustworthiness." 6 Judge Friendly
described proposed Rule 803(24) as "the Chancellor's foot with a ven-
geance." 7 Congress had great difficulty with this version of the residual
clauses. The House of Representatives deleted these provisions from the
Rules proposed by the Supreme Court because they injected too much
uncertainty into evidence law.8 The Senate bill included a narrower ver-
sion, and the Conference Committee reached a compromise that was in-
tended to restrict the scope of the exceptions and require notice for their
use.

The debate in Congress concerning the catchalls pitted those who
believed that the catchalls would engulf the hearsay rule, abandon the
values underlying it, encourage forum shopping and result in unpredict-

3. Proposed Fed. R. Evid. 8-03(a), 46 F.R.D. 345 (1969), reprinted in JAMES F. BAILEY,
III & OSCAR M. TRELLES, 11, 2 THE FEDERAL RULES OF EVIDENCE LEGISLATIVE HISTO-
RIES AND RELATED DOCUMENTS, Doc. 5, at 173 (1980).

4. Proposed Fed. R. Evid. 8-04(a), 46 F.R.D. 377 (1969), reprinted in 2 BAILEY & TREL-
LES, supra note 3, Doc. 5, at 205.

5. See, eg., Roger C. Park, The Hearsay Rule and the Stability of Verdicts: A Response to
Professor Nesson, 70 MINN. L. REV. 1057, 1060 n.l (1986).

6. Revised Draft of Proposed Rules of Evidence For the United States Courts and Magis-
trates, 51 F.R.D. 315, 422, 439 (1971), reprinted in 2 BAILEY & TRELLES, supra note 3, Doc.
6, at 108, 125. Proposed Rules 803(24) and 804(bX6) provide: "Other Exceptions. A state-
ment not specifically covered by any of the foregoing exceptions but having comparable cir-
cumstantial guarantees of trustworthiness." Revised Draft of Proposed Rules of Evidence For
the United States Courts and Magistrates, 51 F.R.D. at 315, 422, 439.

7. Proposed Rules of Evidence: Hearings Before the Subcomm. of Reform of Federal
Criminal Laws of the House Comm. on the Judiciary, 93d Cong., Ist Sess. 264 (1973) (state-
ment of Henry J. Friendly, Chief Judge, United States Court of Appeals for the Second Cir-
cuit), reprinted in 3 BAILEY & TRELLES, supra note 3, Doc. II, at 239, 264.

8. SUBCOMM. ON CRIMINAL JUSTICE OF THE HOUSE COMM. ON THE JUDICIARY, PRO-
POSED CHANGES TO H.R. 5463, 93D CONG., IST SEss. 30, 32 (Comm. Print June 28, 1973),
reprinted in 3 BAILEY & TRELLES, supra note 3, Doc. 12, at 174, 176.
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able outcomes against those who viewed the catchalls as necessary to

prevent judges from distorting the specific hearsay exceptions when faced

with reliable statements that were not otherwise admissible. While Rule

102 required that the rules be construed to secure fairness and to pro-

mote the growth and development of evidence law, with the goal of as-

certaining truth, Congress believed that an escape clause was necessary

to provide for exceptional circumstances and was consistent with the

power already exercised by federal judges at common law.

Little thought was given during the Congressional Hearings to the

potential problems that such provisions would pose in criminal cases.

Indeed, the prepared testimony of a representative of the Department of

Justice, while favoring the catchalls, indicated that such flexibility was

"probably much more important for civil litigation than for criminal

cases."9 The sole voice protesting the use of such exceptions against

criminal defendants was that of Professor Paul Rothstein, who testified

that the Rule should provide greater solicitude for the criminal accused's

right to confrontation than the Constitution demanded; he urged that

"extreme caution and reluctance be used" in admitting such hearsay

against criminal defendants."0 Professor Rothstein also suggested

prohibiting the catchalls from being used against the accused in a crimi-

nal case. "
The legislative history clearly reflects that the residual clauses were

not designed as a back door through which run-of-the-mill hearsay

would enter trials. The Advisory Committee note states that the excep-

tions in Rules 803(24) and 804(b)(5) "do not contemplate an unfettered

exercise of judicial discretion, but they do provide for treating new and

presently unanticipated situations."' The Senate Committee Report ref-

erenced "certain exceptional circumstances" justifying admission under

the catchalls, such as those found in Dallas County v. Commercial Union

Assurance Co. ,"3 a civil case which admitted a copy of a local newspaper

9. Federal Rules of Evidence: Hearings on H.R. 5463 Before the Senate Comm. on the

Judiciary, 93d Cong., 2d Sess. 105, 114 (1974) [hereinafter Senate Hearings] (statement of W.

Vincent Rakestraw, Assistant Attorney General, Office of Legislative Affairs), reprinted in 4

BAILEY & TRELLES, supra note 3, Doc. 14, at 114.

10. Senate Hearings, supra note 9, at 273 (testimony of Paul F. Rothstein, Professor of

Law, Georgetown University Law Center), reprinted in 4 BAILEY & TRELLES, supra note 3,

Doc. 14, at 123. Professor Rothstein's prepared statement included two of his law review

articles that discussed this issue. See id. at 234-35, 266-67.

11. Id. at 273.

12. FED. R. EviD 803(24) advisory committee's note, reprinted in 2 BAILEY & TRELLES,

supra note 3, Doc. 6, at 123.

13. 286 F.2d 388 (5th Cir. 1961).
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published over fifty years earlier,'4 and the only case which had been

cited in the Advisory Committee's note.'5 The Senate Committee Report

indicated that it had narrowed the scope of the Supreme Court version of

the residual clauses to avoid emasculating the hearsay rule and clearly

stated its views about their limited applicability: "It is intended that the

residual hearsay exceptions will be used very rarely and only in excep-

tional circumstances. The committee does not intend to establish a

broad license for trial judges to admit hearsay statements that do not fall

within one of the other exceptions. .. " The Conference Report did

not repeat the rationale underlying the Rule, but noted that it was adopt-

ing the Senate amendment which was narrower than the provision re-

jected by the House, with the addition of a notice requirement."

B. Straying from the Path

From their inception, the catchalls established the same criteria for

admission of evidence against criminal defendants as for any other party.

The only criminal case mentioned in the legislative history is United

States v. Barbati,'8 which is cited in the Senate Report'9 without any

discussion. Barbati was a decision by Judge Weinstein20 concerning the

identification of a defendant who passed a counterfeit bill to a barmaid.

At trial the barmaid could not identify the defendant but testified that

she had pointed him out to the police in the bar shortly after the offense.

A police officer identified the defendant as the person who the barmaid

pointed out. Two things should be noted about Barbati: (I) the hearsay

at issue was separately codified in the Federal Rules as prior identifica-

tion, an exception which was recognized in a number of states at the time

14. S. REP. No. 1277, 93d Cong., 2d Sess. 19 (1974), reprinted in 4 BAILEY & TRELLES,

supra note 3, Doc. 15, at 19.

15. FED. R. EvID. 803(24) advisory committee's note, reprinted in 2 BAILEY & TRELLES,

supra note 3, Doc. 6, at 123.

16. S. REP. No. 1277, supra note 14, at 20, reprinted in 4 BAILEY & TRELLES, supra note

3, Doc. 15, at 20.
17. H.R. CONF. REP. No. 1597, 93d Cong., 2d Sess. 11 (1974), reprinted in 4 BAILEY &

TRELLES, supra note 3, Doc. 16, at 11.

18. 284 F. Supp. 409 (E.D.N.Y. 1968).

19. S. REP. No. 1277, supra note 14, at 19, reprinted in 4 BAILEY & TRELLES, supra note

3, Doc. 15, at 19.
20 Judge Weinstein advocated a discretionary approach to hearsay admission balancing

probative force against prejudice. See Jack B. Weinstein, Probative Force of Hearsay, 46 IowA

L. REV. 331, 338 (1961).
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Barbati was decided;2' and (2) the declarant testified at trial.22

Interestingly, a computerized search for federal cases citing Barbati

and Dallas County prior to the enactment of the Federal Rules of Evi-

dence revealed only one criminal case of the forty-eight cases located

which referred to Dallas County in dicta as supporting the admission of

hearsay in criminal proceedings.2 3 Perusing these cases for citations to

other decisions revealed only five criminal cases arguably on point. One

concerned prior identifications made by a witness at a grand jury and at a

former trial which were inconsistent with his trial testimony.24 Another

reversed the district court's admission of prior inconsistent statements as

substantive evidence."2 The third did not rely on any expansive hearsay

theory, but eloquently stated the rationale for enacting the catchalls in

dicta:
We are loath to reduce the corpus of hearsay rules to a strait-

jacketing, hypertechnical body of semantical slogans to be

mechanically invoked regardless of the reliability of the prof-

fered evidence. Instead, "we should indeed welcome," as Judge

Learned Hand once wrote, "any efforts that help disentangle

[sic] us from the archaisms that still impede our pursuit of

truth."2 6

The fourth case was one in which the defense, rather than the prosecu-

21. See, e.g., CAL. EVID. CODE § 1238 (West 1966); HAWAI EVID. CODE § 802.1 (1985);

MONTANA R EviD. 801; OHIO EVID. RULE 801 (1980); Gilbert v. California, 388 U.S. 263,

272 n.3 (1967).
22. Barbati, 284 F. Supp. at 409.

23 La Porte v. United States, 300 F.2d 878, 881-82 (9th Cir. 1962). The court in La Porte

admitted a Selective Service Form 153 under 28 U.S.C. § 1733 and as an official record. The

supervisor who testified had no independent recollection of the case but described the office

procedure concerning the form's creation. The only case citing Barbati prior to 1976 was

Chubbs v. City of New York, 324 F. Supp. 1183 (E.D.N.Y. 1971), also a Weinstein decision.

Chubbs, who had been convicted of first degree sodomy and burglary and second degree as-

sault, brought a habeas corpus challenge to the testimony of a police officer who testified about

the victim's identification of Chubbs. The court dismissed the habeas corpus petition, holding

that it did not raise a constitutional issue. Id. at 1187, 1194.

24. United States v. De Sisto, 329 F.2d 929, 933 (2d Cir. 1964). In United States v. Nuc-

cio, 373 F.2d 168, 172 (2d Cir.), cert. denied, 387 U.S. 906 (1967), the Second Circuit refused

to extend De Sisto to require the admission of inconsistent statements of a witness made at a

trial of other defendants as substantive evidence.

25. United States v. Schwartz, 390 F.2d 1, 3-4 (3d Cir. 1968). The district court had relied

on De Sisto in admitting the evidence. The appellate court did not decide whether it would

follow De Sisto because it found that the statement lacked the guarantees of trustworthiness

that had been found in the De Sisto case. Schwartz, 390 F.2d at 5-6.

26. United States v. Castellana, 349 F.2d 264, 276 (2d Cir. 1965) (quoting United States v.

Allied Stevedoring Corp., 241 F.2d 925, 934 (2d Cir ), cert. denied, 353 U.S. 984 (1957)). The

Castellana court found that the statement at issue, which was made in deposition testimony,

either met the co-conspirators exception or was harmless error. Id. at 275-77.
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tion, introduced evidence which would have met the criteria of the pro-

posed former testimony exception."
The final case was the only one that raised confrontation concerns.

In United States v. Kearney 28 a statement was made by a dying officer to

a detective approximately twelve hours after he was shot, and one hour

after awakening from the anaesthetic administered in his first of two op-

erations. The statement consisted of a description of his assailant and of

what happened. The officer died during the second operation. The court

stated that it need not decide if this was either an excited utterance, as
labeled by the trial judge, or a dying declaration because it could not find

error in the trial judge's decision that the evidence was "fundamentally
reliable."29 The court in Kearney considered the statement to be in the

"penumbra" of both exceptions. In an extended footnote, the court dis-

cussed how the statement related to both exceptions and would have
been admitted as such by some courts.30 It is likely that the introduction

of the statements would have been harmless error, if any error at all

under traditional hearsay analysis.
As the preceding discussion shows, the drafters had no reason to

believe that the catchalls would have any significance in criminal cases,

let alone in cases in which the declarant did not testify. This premise is
reinforced by examining then-existing Confrontation Clause3 ' analysis in

connection with the decision not to codify confrontation law in the evi-

dence rules. In 1975 the explosion of Confrontation Clause cases in the

Supreme Court was barely in its infancy. The Court had only hinted that

the clause would permit the use of critical hearsay of nontestifying de-

clarants who had not been subjected to cross-examination in circum-

stances other than those exemplified by such rarities as dying

declarations.32 For example Douglas v. Alabama 3 and Pointer v.

Texas34 could be interpreted as forbidding admission of any statement

27. United States v. Brown, 411 F.2d 1134, 1137 (10th Cir 1969) (holding that trial

court's refusal to admit evidence was prejudicial error).

28. 420 F.2d 170, 174-75 (D.C. Cir. 1969).

29. Id. at 175.

30. Id. at 175 n.lI. In relation to a different asserted error, the court indicated that as to

the issue of the assailant's identity, "the possibility of mistaken identity is strongly negatived-

if indeed it is not eliminated beyond reasonable doubt-by the scientific evidence." Id. at 174.

There was also an eyewitness who testified and the statements were used as corroboration.

31. "In all criminal prosecutions the accused shall enjoy the right to ... be confronted

with the witnesses against him .... " U.S. CONST amend VI.

32. Mattox v. United States, 156 U.S. 237, 243-44 (1895).

33. 380 U.S. 415 (1965).

34. 380 U.S. 400 (1965).
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that is not subject to cross-examination at trial.35 The focus in California

v. Green 36 was directed to out-of-court statements of the witness, some of

which were given in a preliminary hearing. Only Dutton v. Evans37 per-

tained to hearsay of a declarant who did not testify at trial. Yet the

rationale of that plurality decision was so confusing that Idaho v.

Wright 38 recently confirmed what commentators had long argued-that

the case ultimately rested on harmless error.

Congress declined to import constitutional requirements into the ev-

idence rules because to the extent the rules conflicted with the Constitu-

tion they would be invalid. This philosophy was specifically described as

follows: "[Tlhe basic approach of the rules is to avoid codifying, or at-

tempting to codify, constitutional evidentiary principles, such as the fifth

amendment's right against self-incrimination and, here, the sixth amend-

ment's right of confrontation. Codification of a constitutional principle

is unnecessary and, where the principle is under development, often

unwise."39

Given the state of confrontation law in 1975, however, few recog-

nized the threat to criminal defendants implicit in an expansive interpre-

tation of the catchalls. Confrontation was clearly an ongoing

congressional concern in relation to other proposed rules, including

Rules 804(b)(2)4° and 804(b)(4),41 yet it was only at the very moment

before voting on the entire set of Rules that any outcry was made about

the potential of the catchall enacted as Rule 804(b)(5) to adversely im-

pact criminal defendants. When the Conference Report was presented to

35. In New Mexico v. Earnest, 477 U.S. 648, 649 (1986), four Justices noted that "to the

extent that Douglas v. Alabama interpreted the Confrontation Clause as requiring an opportu-

nity for cross-examination prior to the admission of a co-defendant's out-of-court statement,

the case is no longer good law." See also Pointer, 380 U.S. at 403-05 (fundamental right of

confrontation includes right of cross-examination).

36. 399 U.S. 149, 153 (1970).

37. 400 U.S. 74, 77 (1970).

38. 110 S. Ct. 3139, 3150-51 (1990).

39. See S. REP. No. 1277, supra note 14, at 22 (commentary concerning statements

against penal interest), reprinted in 4 BAILEY & TRELLES, supra note 3, Doc. 15, at 22.

40. See RULES OF EVIDENCE: HEARINGS BEFORE THE SPECIAL SUBCOMM. ON REFORM

OF FEDERAL CRIMINAL LAWS OF THE COMM. ON THE JUDICIARY, HOUSE OF REPRESENTA-

TIvES, 93d Cong., Ist Sess. 513, 541 (Mar. 15, 1973) (dialogue between Mr. Hungate and Mr.

Cleary), reprinted in 3 BAILEY & TRELLES, supra note 3, Doc. I1, at 541. Ultimately this rule,

which would have permitted statements of recent perception of unavailable declarants, was not

adopted.
41. Proposed Fed. R. Evid. 8-04(b)(4), 46 F.R.D. 377 (1969), reprinted in 3 BAILEY &

TRELLFS, supra note 3, Doc. 5, at 206. The House version of declarations against interest

which was ultimately enacted as Federal Rule of Evidence 803(b)(3) would have codified its

understanding of Bruton v. United States, 391 U.S. 123 (1968). The Senate deleted the

provision.
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the House, Representative Holtzman protested that proposed Rule

804(b)(5):
[B]asically abolishes the rules against hearsay and leaves it to

the discretion of every judge to let in any kind of hearsay that

he wants. This is true for criminal as well as civil cases.

One of the basic assumptions in our system of jurispru-

dence is that the defendant in criminal trials has the right to

confront his accuser. To abolish all prohibitions against hear-

say really abridges our concept of a fair trial, aside from creat-

ing some Sixth Amendment problems.42

Her concerns were echoed by Representatives Eckhardt and Daniel-

son.43 Representative Dennis responded for the Conference Committee

by stating that "I prefer to leave this 'catchall' provision out, but I do

think it is not really as bad as has been made out here; and certainly in a

criminal case if there is anything unconstitutional about it it cannot be

done, of course."" He continued by asserting that "I am supporting it as

a reasonable compromise which really does not add a whole lot"45 be-

cause common law courts already could and occasionally did graft new

exceptions onto the hearsay rule. Ms. Holtzman was not satisfied, and

asked whether police reports could be admitted under the catchall with-

out any officer testifying, although specifically excluded elsewhere." Mr.

Dennis answered that "I cannot see how anybody could suggest that in-

troducing such a report is possible." 47

Representative Mayne then gave an impassioned plea that two years

of congressional review and seven years of work by the Advisory Com-

mittee would be wasted if the report was voted down. He contended that

due to changes in membership of the Judiciary Committee, "this very

complicated subject would have to be taken up from scratch by new

members having no familiarity with it."48 The combination of down-

playing any significance of the catchalls in criminal prosecutions and

threatening that the Rules might never be enacted led to their approval

in the House.49 Ultimately, if the only function of the catchalls was to

provide a rarely used safety valve, primarily in civil cases, there was no

reason to derail the enactment of the Rules to impose criteria limiting

42. 120 CONG. REC. 40,892 (1974).

43. Id. at 40,893-94.
44. Id. at 40,894.
45. Id.
46. Id. at 40,895.
47. Id.
48. Id.
49. Id. at 40,896-97 (by a vote of 363 to 32, with 39 not voting).
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their use against criminal defendants, particularly when such hearsay

would likely be rejected anyway as impinging on confrontation values.

Given this legislative history and the then-existing confrontation

case law, only a doomsayer would have prophesied how successful prose-

cutors would later become in convicting defendants by introducing state-

ments of absent declarants pursuant to the judge's discretion to admit

trustworthy hearsay. It is ironic that when the catchalls were enacted no

one even thought to raise the specter of Sir Walter Raleigh being sent to

his death based on the affidavit of an alleged co-conspirator who recanted

his torture-procured testimony, and on the testimony of a pilot relating

the opinion of a Portuguese gentleman.50

II. THE HEARSAY WOLF

A. The Hearsay Wolf Arrives Dressed in Sheep's Clothing

The past sixteen years have underscored the naivete of permitting

lawyers to argue that judges should use their discretion to admit "trust-

worthy" hearsay without providing any significant restrictions in the

catchall language. Although Congress praised the restraint that common

law judges had shown in developing hearsay policy, in reality lawyers

and judges were citing Dallas County v. Commercial Union Assurance

Co. 5' regularly as support for expansive evidentiary interpretations, with

at least ten of the nearly fifty decisions directed at otherwise inadmissible

hearsay. It was only natural that codifying the catchalls would lead to

their ever-increasing popularity. From their enactment in 1975 to July

1991, more than 400 decisions have considered the admissibility of hear-

say pursuant to the catchalls,52 or roughly eight times the entire number

of cases that cited Dallas County in a comparable timeframe. In a com-

plete turnaround, however, approximately sixty percent of the catchall

cases are criminal, in contrast to the negligible references to expansive

hearsay interpretation in criminal proceedings prior to 1975.53 In fact,

50. See, e.g., I JAMES F. STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND

333 -36 (London, MacMillan 1883); Kenneth W. Graham, Jr., The Right of Confrontation and

the Hearsay Rule: Sir Walter Raleigh Loses Another One, 8 CRIM. L. BULL. 99, 99-101 (1972).

51. 286 F.2d 388 (5th Cir. 1961).

52. Cases are Included in the study if the catchall is used as the basis of the decision as well

as if the catchall is cited as an alternative reason justifying the decision. The catchall study is

on file with the author. See Myrna S. Raeder, Confronting the Catch-Alls, 6 CRIM. JUST. 31,

31 (1991) [hereinafter Raeder, Catch-Alls]; Myrna S. Raeder, Comments Concerning Professor

Swift's Paper: Has the Hearsay Rule Been Abolished De Facto by Judicial Decision?, 76 MINN.

L. REV. (forthcoming 1992) (manuscript at 8, on file with author) [hereinafter Raeder,

Comments].
53. Raeder, Comments, supra note 52 (manuscript at 2 n.2, on file with author).
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more than forty percent of all hearsay sought to be introduced under the

catchalls is proffered by prosecutors.5 4

While the catchalls affect both civil and criminal litigation, their use

as a prosecutorial weapon in the war against crime, a role never envi-

sioned, raises a number of concerns. Of the roughly 250 catchall crimi-

nal cases, almost seventy percent are attempts by prosecutors to admit

hearsay whose admission is doubtful under the specific exceptions.5 5 Not

only are prosecutors prolific catchall users, but they are quite successful

in persuading judges to admit such hearsay in district courts and then

having the admission upheld on appeal. Close to eighty-one percent of

the prosecutor's catchall hearsay is ultimately admitted.5 6 Appellate re-

view of catchall hearsay for abuse of discretion and harmless error ulti-

mately diminishes the likelihood that criminal defendants can obtain

reversals of their convictions. Approximately twenty-five percent of the

appellate cases which affirmed catchall criminal convictions referred to

harmless error.5" An even more troubling concern is the asymmetry of

success rates between prosecutors and defendants trying to use the catch-

alls. Criminal defendants succeed only in fifteen percent of their at-

tempts to affirmatively use the catchalls. 8 Even if one were to subtract

appeals won by prosecutors in cases which refer to harmless error, there

is still an overall sixty-four percent prosecutorial success rate in district

and appellate courts.59

B. The Hearsay Wolf Knocks on Grandmother's Door

It is difficult to imagine that the trustworthiness of prosecutorial

hearsay is so far superior to that of defense hearsay to warrant such dif-

ferent results. It is unlikely that the inability of prosecutors to appeal

from acquittals accounts for this discrepancy, given the low percentage of

acquittals and the significant disparity of success between prosecutors

and defendants in district court.60 Moreover, prosecutors can appeal

from adverse pretrial evidentiary rulings.6 ' Nor is it probable that de-

54. Id. (manuscript at 2 n.2, on file with author).
55. Raeder, Catch-Alls, supra note 52, at 31.
56. Raeder, Comments, supra note 52 (manuscript at 4, on file with author).

57. Of 118 appellate cases in which the prosecutor's use of catchall hearsay was affirmed,

29 contained a reference to harmless error. Raeder, Comments, supra note 52 (manuscript at

4, on file with author).
58. Raeder, Comments, supra note 52 (manuscript at 4, on file with author); see Raeder,

Catch-Alls, supra note 52, at 31.
59. Raeder, Comments, supra note 52 (manuscript at 4-5, on file with author).

60. Id. (manuscript at 5, on file with author).
61. 28 U.S.C. § 3731 (1988); see United States v. Mokol, 939 F.2d 436, 437 (7th Cir. 1991)

(interlocutory appeal by government from adverse catchall ruling).
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fense catchall hearsay is often admitted, but does not surface on appeal,

since the ever present discussion of defense evidence in harmless error

analyses would reveal such admissions.

As I have argued in another article, the catchalls undermine the

structure of the hearsay rules, resulting in a discretionary approach to

hearsay to the detriment of fixed rules.62 Their existence permits judges

and lawyers to be sloppy because difficult hearsay questions do not have

to be carefully analyzed if the catchall provides a ready escape clause.

There is even a tendency to cite the catchalls for simple hearsay problems

because their criteria may be easier to satisfy than those of specific hear-

say exceptions. Moreover, the expansive nature of catchall offers has not

been curbed at the appellate level because of the combined effect of harm-

less error and abuse of discretion on reversals.

The lack of predictability in catchall application is debilitating to

litigators who must evaluate whether or not to settle the case. In the

criminal arena, the discretionary aspect of the catchalls is particularly

troubling. It has been posited that discretionary rulings rarely benefit

criminal defendants.63 If this is true, the present catchalls preordain that

most prosecutorial hearsay will be admitted simply because Federal

Rules 803(24) and 804(b)(5) have few restrictions other than trustworthi-

ness, despite the intent to limit the catchalls to exceptional cases.64

62. Raeder, Comments, supra note 52 (manuscnpt at 7-12, on file with author).

63. See Eleanor Swift, Has the Hearsay Rule Been Abolished De Facto By Judicial Deci-

sion, 76 MINN. L REV. (forthcoming 1992); J. Alexander Tanford, A Political-choice Ap-

proach to Limiting Prejudicial Evidence, 64 IND. L.J. 831, 865 (1989).

64. Federal Rule of Evidence 803(24) provides that the following documents are not ex-

cluded by the hearsay rule even though the declarant is available as a witness:

A statement not specifically covered by any of the foregoing exceptions but having

equivalent circumstantial guarantees of trustworthiness, if the court determines that

(A) the statement is offered as evidence of a material fact; (B) the statement is more

probative on the point for which it is offered than any other evidence which the

proponent can procure through reasonable efforts; and (C) the general purposes of

these rules and the interests of justice will best be served by admission of the state-

ment into evidence. However, a statement may not be admitted under this exception

unless the proponent of it makes known to the adverse party sufficiently in advance

of the trial or hearing to provide the adverse party with a fair opportunity to prepare

to meet it, the proponent's intention to offer the statement and the particulars of it,

including the name and address of the declarant.

FED. R. EviD. 803(24).
Federal Rule of Evidence 804(b)(5) provides that the following is not excluded by the

hearsay rule if the declarant is unavailable as a witness:

A statement not specifically covered by any of the foregoing exceptions but having

equivalent circumstantial guarantees of trustworthiness, if the court determines that

(A) the statement is offered as evidence of a material fact; (B) the statement is more

probative on the point for which it is offered than any other evidence which the

proponent can procure through reasonable effort; and (C) the general purposes of

these rules and the interests of justice will best be served by admission of the state-

ment into evidence. However, a statement may not be admitted under this exception
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The catchalls do not require findings of fact, nor clear and convinc-

ing evidence of trustworthiness or necessity. The materiality require-

ment is synonymous with relevance, which is required for all evidence.

Serving the "interests of justice" has been construed as affirming the dis-

cretionary nature of the judge's decision to admit catchall statements.6 5

Even the meaning of "equivalent circumstantial guarantees of trustwor-

thiness" has remained elusive, since the twenty-seven categorical excep-

tions used for comparison have widely varying rationales for justifying

the admission of hearsay.
The catchall notice provision has not provided a sufficient opportu-

nity to challenge the hearsay evidence because of the flexible approach

taken by many courts that have permitted notice at trial.' In addition,

notice is an illusive protection in criminal cases because the defense is not

entitled to depose witnesses. Thus, the declarant as well as the prosecu-

tor's potential witnesses can refuse to talk to the defense.

The only restriction that may have stemmed the catchall tide is the

requirement that the statement be more probative on the point for which

it is offered than any other evidence that the proponent can procure

through reasonable means. The Senate intended this "to insure that only

statements which have high probative value and necessity"" would be

admitted. However, this provision has rarely been viewed as imposing

any additional condition on the catchalls. This is best demonstrated by

the large number of decisions finding the admission of catchall hearsay to

be harmless error.68 If catchall evidence is only cumulative, it should

never have been admitted in the first place. All catchall errors which do

not result in reversals merely confirm that the exceptions have become a

dumping ground for the discretionary admission of ordinary reliable

hearsay.
Today the catchalls routinely permit "near misses" to be introduced

against criminal defendants.6 9 A "near miss" just falls short of a recog-

unless the proponent of it makes known to the adverse party sufficiently in advance

of the trial or hearing to provide the adverse party with a fair opportunity to prepare

to meet it, the proponent's intention to offer the statement and the particulars of it,

including the name and address of the declarant.

FED. R. EvID. 804(bX5).
65. Raeder, Catch-Ails, supra note 52, at 32.

66. See, e.g., United States v. Doe, 860 F.2d 488, 492 (Ist Cir. 1988) (not receiving notice

before trial does not constitute grounds for denying hearsay evidence when defendant does not

object), cert. denied, 490 U.S. 1049 (1989). See also Raeder, Catch-Alls, supra note 52, at 34-

36, for a more detailed discussion of this problem.

67. S. REP. No. 1277, supra note 14, at 18, reprinted in 4 BAILEY & TRELLES, supra note

3, Doc. 15, at 19.
68. Raeder, Catch-alls, supra note 52, at 32-33.

69. See id. (discussing near-miss theory popularized in Zenith Radio Corp. v. Matsushita
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nized hearsay exception, and may encompass a category of hearsay that

was rejected from inclusion as an exception. Thus, if the catchalls did

not exist, grand jury testimony of an unavailable witness could not be

introduced."0 Testimony of child witnesses that are not excited utter-

ances or statements for medical diagnosis or treatment would be inadmis-

sible. Quasi-business records that cannot meet the foundation required

by Rule 803(6) would not be permitted. Official records that violate Rule

803(8)(B) because they reflect the observations of law enforcement per-

sonnel would not have an alternative route to admission. Prior consis-

tent and inconsistent statements not meeting the criteria of Rule 801

would not be admitted substantively. Yet current catchall interpretation

gives the judge discretion to admit hearsay evidence under all of these

hidden categories.7"
Do so many more categories of reliable hearsay exist today than

previously which warrant admission? Or have the catchalls turned what

were once considered police and prosecutorial investigative tools into evi-

dence?72 In other words, are law enforcement personnel now obtaining

and recording more statements than before or are prosecutors merely

attempting, often successfully, to introduce more of these statements?

Certainly the evidence rules encourage prosecutors to routinely dispatch

witnesses to the grand jury, since prior inconsistent statements are only

admitted substantively if given under oath in some proceeding. Thus, the

logical way to protect against a turncoat witness also creates an opportu-

nity under the catchall when the declarant becomes unavailable. One

commentator suggests that the reason prosecutors must turn to the

catchalls is because the specific exceptions reflect the historical suspicion

of government-created hearsay. 73

Pressure points in the criminal justice system appear to drive prose-

cutors to the catchalls, with drug cases providing approximately one-

third of the criminal catchall citations in the last five years. Child abuse

cases have recently become more prevalent in federal court, raising

Elec. Indus. Co., 505 F Supp. 1190, 1262-64 (E.D. Pa. 1980), rey'd sub nom. In re Japanese

Elec. Prod. Antitrust Litig., 723 F.2d 238 (3d Cir. 1983), rev'd on other grounds, 475 U.S. 574

(1986)).
70. Raeder, Catch-Alls, supra note 52, at 33; see Randolph N. Jonakait, The Subversion of

the Hearsay Rule: The Residual Hearsay Exceptions, Circumstantial Guarantees of Trustwor-

thiness, and Grand Jury Testimony, 36 CASE W. RES. L. REV. 431, 445 (1985).

71. See Raeder, Catch-Ails, supra note 52, at 33.
72 See Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MIcH. L. REV.

51, 94-104 (1987), for an insightful analysis of the difficulties which would arise if the hearsay

rule were abolished in criminal cases, including encouraging abuse of governmental power.

73. Roger W. Kirst, The Procedural Dimension of Confrontation Doctrine, 66 NEB. L.

REV. 485, 495 (1987).
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catchall issues concerning frightened, inarticulate witnesses as well as

children who do not testify at all.74 A number of state catchall cases

regarding child witnesses are also being reviewed in federal court on con-

stitutional grounds in habeas corpus actions.

Quasi-business and official records often appear to be offered pursu-

ant to the catchalls because of sloppy trial preparation or as an end-run

against the ban on statements made by law enforcement personnel found

in Rule 803(8)." Statements to law enforcement officials by a variety of

declarants are proffered for several reasons. First, too few people have a

sense of responsibility about being a good citizen that includes participa-

tion in trials that do not directly affect them. Second, our criminal jus-

tice system often severely inconveniences witnesses, discouraging those

who do not want to make numerous futile appearances. Third, due to

the restricted discovery in criminal cases, prosecutors do not always pre-

pare their cases until shortly before trial, at a time when it may be too

late to do additional investigation or obtain a witness. Finally, prosecu-

tors sometimes prefer presenting the hearsay of unsympathetic declar-

ants, such as informers and accomplices, through the testimony of

credible police officers.
One might also ask what effect the catchalls have on the number of

criminal trials. Even without the catchalls, the Sentencing Guidelines7 6

have undoubtedly resulted in more cases being tried,77 because a defend-

ant's sentence is not likely to be substantially lower if a plea is entered

74. See, e.g., United States v. Ellis, 935 F.2d 385, 394-95 (Ist Cir.), cert. denied, 112 S. Ct.

210 (1991) (holding admissible social worker's testimony relating child's statements concern-

ing play with anatomically correct dolls pursuant to Rule 803(24) where court found child too

young to testify); United States v. St. John, 851 F.2d 1096, 1098-99 (8th Cir. 1988) (holding

admissible statements made by child to social worker and clinical psychologist pursuant to

Rule 803(24) where child's testimony at trial was hindered by his age, developmental problems

and inability to verbalize the delicate nature of the offense); United States v. Azure, 801 F.2d

336, 342 (8th Cir. 1986) (questioning admissibility of out-of-court statement by child to social

worker under catchall exceptions).
75. Federal Rule of Evidence 803(8) provides that the following documents are not ex-

cluded by the hearsay rule even though the declarant is available as a witness:
Records, reports, statements, or data compilations, in any form, of public offices or
agencies, setting forth (A) the activities of the office or agency, or (B) matters ob-
served pursuant to duty imposed by law as to which matters there was a duty to
report, excluding, however in criminal cases matters observed by police officers and
other law enforcement personnel, or (C) in civil actions and proceedings and against
the Government in criminal cases, factual findings resulting from an investigation
made pursuant to authority granted by law, unless the sources of information or
other circumstances indicate lack of trustworthiness.

FED. R. EvID. 803(8).
76. 18 U.S.C. § 3553 (1988 & Supp. 1991).
77. See, e.g., U.S. DEP'T OF JUSTICE, SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS-

1989, tbl. 5.21, at 498 (Timothy Flanagan & Kathleen Maguire eds., 1990).
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unless the prosecutor reduces the charges in a way that materially affects

the maximum penalty that the defendant can receive. As a result, prose-

cutors may be forced to try more troublesome cases, which would have

been disposed of by generous plea bargains in prior years. Such cases

place additional pressure on prosecutors to resort to the catchalls. Prose-

cutors who use the catchalls are simply taking advantage of the evidence

rules to meet their high burden of proof. The existence of the catchalls,

however, encourages them to take risks and the discretionary character

of the rulings gives them a significant advantage over criminal

defendants.
While the Confrontation Clause is still the ultimate barrier to trial

by untested hearsay, such protection is much less expansive than at the

time the Federal Rules were drafted. This is not to imply that all hearsay

will survive a Confrontation Clause challenge. Lee v. Illinois7 8 and

Idaho v. Wright79 demonstrate that some life still lingers in confrontation

jurisprudence. But, if the catchalls did not exist, courts would never

reach the confrontation question because the evidence simply would not

be admissible under any evidentiary theory. Moreover, in cases where

the declarant testifies, the catchall trumps because the Confrontation

Clause is not ordinarily implicated." Therefore, when asked if the catch-

alls matter, the answer for criminal defendants is yes-with a vengeance.

III. SHOULD LITrLE RED RIDING HOOD BE SAVED?

Merely uncovering the continued prosecutorial use of the catchalls

is not enough. The real question is: should we care? What values, if

any, are threatened by the overuse of the catchalls against criminal de-

fendants? Does the nation's preoccupation with crime, drugs and child

abuse justify the unforeseen expansion of the catchalls to ensure that so-

ciety is better protected than it would be without them? Certainly, the

admission of most so-called "trustworthy" hearsay does make it easier

for the prosecution to convict defendants by providing the fact finders

with additional relevant evidence as well as corroboration for existing

evidence. Indeed, if one believes the storytelling model of jury decision-

78. 476 U.S. 530 (1986).
79. 110 S. Ct. 3139 (1990).
80. See United States v. Owens, 484 U.S. 554, 559 (1988) (Steven, J., concurring) (wit-

ness's out-of-court identification of accused admissible and does not violate Confrontation

Clause where witness cannot recall identification at trial); cf. Maryland v. Craig, 110 S. Ct.

3157, 3167 (1990) (permitting testimony of child via closed circuit television upon specific

finding that child's testimony in courtroom in presence of defendant would result in child

suffering serious emotional distress such that child could not reasonably communicate).
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making,8" such hearsay may act as the glue that cements together the

prosecutor's theory of the case. If so, the government's case is considera-

bly strengthened by the admission of reliable hearsay, which considered

by itself might not be regarded as critical. Even speculative gossip can

sound believable; otherwise why would someone repeat it? Similarly,

"trustworthy" hearsay is likely to be deemed credible, unless shown

otherwise.
Ultimately, the rationale favoring catchall admission focuses on ne-

cessity. By loosely interpreting the catchalls, courts produce more guilty

verdicts that are saved on appeal because cases are not reversed unless

trial courts abuse their discretion, and the resulting error is not harmless.

On appeal, gauging the prejudice to the defendant is particularly daunt-

ing because one can never know whether the absence of the catchall in-

formation would have negated the theory of the case adopted by the jury.

A. Should the Hearsay Wolf Be Tamed?

Hearsay theory, Confrontation Clause analysis and other process

concerns must be evaluated in determining the proper response to the

overuse of the catchalls by prosecutors. Whether one views the hearsay

rule as the child of the adversary system or the child of the jury system, it

is an exclusionary rule setting boundaries on what jurors can consider.

The dangers posed by the inability to evaluate the sincerity, perception,

memory and narration of the out-of-court declarant underly the hearsay

rule. The justifications for not liberalizing the hearsay rule in criminal

cases include concerns about: (1) distortion of testimony; (2) providing a

tactical advantage to the prosecutors in criminal actions, who are likely

to have more access to hearsay; (3) providing a tactical advantage to

prosecutors because hearsay makes it easier to establish a prima facie

case; (4) distrust of judges; and (5) systemic effects resulting in less first-

hand testimonial accounts, which may threaten the integrity of the trial

process.82 The dangers of fabrication and perjury are particularly troub-

ling when the declarant is unavailable. 83

Professor Swift's analysis of the problems associated with abolishing

the hearsay rule raises similar concerns. 84 She identifies the following

81. See, e.g., Ronald J. Allen, The Nature of Juridical Proof, 13 CARDOZO L. REV. 373,

396- 406 (1991); see generally Nancy Pennington & Reid Hastie, Evidence Evaluation in Com-

plex Decision Making, 51 J. PERSONALITY & SOC. PSYCHOL. 242 (1986).

82. RICHARD 0. LEMPERT & STEPHEN A. SALTZBURG, A MODERN APPROACH TO Evi-

DENCE 520-25 (2d ed. 1982).

83. Park, supra note 72, at 73-74.

84. See Eleanor Swift, Abolishing the Hearsay Rule, 75 CAL. L. REV. 495 (1987) Ehereinaf-
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problems: (1) jurors will have fewer facts about the testimonial qualities

of declarants who are not identified;8 5 (2) more cases will be submitted to

the jury that require hard choices between conflicting inferences concern-

ing statements made by "risky" self-interested declarants; 86 and (3) the

hearsay proponent will obtain a tactical advantage by not being required

to provide a witness who is knowledgeable about the contents of docu-

ments, while adding a burden to the opponent to discredit the docu-

ment.8" Even if one can adequately evaluate hearsay not fitting into the

categorical exceptions, its admission should be suspect because the ad-

vantage is shifted to the prosecutor who is provided with additional evi-

dence to help meet the burden of production and persuasion.

Undoubtedly, some will argue that we should trust the common

sense of jurors more than we do, and claim that judges are no better

suited to determine trustworthiness than jurors. The hearsay rule admit-

tedly is rooted in a distrust of jurors. In contrast, the catchalls manifest a

total belief in the ability of jurors to sort the wheat from the chaff so long

as the judge considers it trustworthy. What does trustworthiness mean?

Many of the exceptions assume that the circumstances surrounding the

statement ensure that the statement was reliable when made. Yet cross-

examination of declarants concerning such statements could reveal their

feet of clay. Indeed, changing psychological and religious beliefs under-

mine some of the assumptions supporting some exceptions. Is a person

more likely to be correct when excited? Is someone who is dying always

motivated to be truthful?
The manner in which courts determine catchall trustworthiness is

currently in flux. Many courts have relied on corroboration to support

admission of such catchall categories as grand jury testimony.88 The

Court in Idaho v. Wright,89 however, recently held that for confrontation

purposes trustworthiness must be determined by the totality of the cir-

cumstances surrounding the making of the statement that render the de-

clarant's statement particularly worthy of belief. Thus, physical or other

confirming evidence from witnesses is not to be considered in the consti-

tutional trustworthiness analysis. It is unclear whether courts will uni-

formly adopt this standard for determining the evidentiary admissibility

of catchall hearsay. If they do not, however, the catchall trustworthiness

ter Swift, Abolishing Hearsay], Eleanor Swift, A Foundation Fact Approach to Hearsay, 75

CAL. L. REV. 1339 (1987).
85. Swift, Abolishing Hearsay, supra note 84, at 499.

86. Id at 510-12.
87 Id. at 514.
88. Raeder, Catch-Alls, supra note 52, at 36-37.

89. 110 S. Ct. 3139, 3148 (1990).
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standard will be meaningless in cases where the declarant is unavailable
because the standard would permit hearsay by relying on the very cor-
roboration that must be excluded for Confrontation Clause purposes.
Moreover, as the court in Wright noted, "[flhere is a very real danger

that a jury will rely on partial corroboration to mistakenly infer the trust-
worthiness of the entire statement."90

When the confrontation issue is not implicated or raised, or is incor-

rectly decided by the trial court, injecting corroboration into the trust-
worthiness analysis effectively merges harmless error doctrine with
evidence law. There may be benefits of such a merger. For example, if

the defendant is not promised a perfect trial, why decide difficult evi-
dence issues that are ultimately not important to the outcome of the
case? On the other hand, this approach devalues the role of cross-exami-
nation in criminal trials. Furthermore, as previously mentioned, catchall
hearsay is not intended to encompass unimportant information.

While it is too soon to tell if Wright's trustworthiness criteria will

result in more careful catchall rulings, at least one recent case reversed
the admission of grand jury testimony based on the new standard.9 1 Ob-
viously, if judges exclude corroboration from their original assessments

of whether the hearsay is reliable enough to meet the Confrontation
Clause, less hearsay will be admitted than if corroboration were consid-
ered in the trustworthiness analysis. On appeal, of course, such corrobo-
ration will be examined in determining the existence of harmless error.92

The routine admission of catchall hearsay should not be permitted

regardless of whether the evidence is reliable by virtue of the circum-
stances surrounding its creation or by reference to corroboration. In
either event, cross-examination often has more than marginal utility.
The fact that a statement has some reliability is not the same as saying
that it is free from doubt. For example, cross-examination of a declarant
could reveal the presence of bias or stress or reveal mistaken assumptions
that are not obvious on the face of the statement.

Moreover, it is much more difficult to contest the validity of a state-
ment when the witness in court is an authoritative or sympathetic person
who has no or few testimonial disadvantages. For example, compare a

police officer testifying about a statement made by one of the defendant's
cohorts with the testimony of the declarant. The police officer will usu-
ally be a good witness, one to whom the jurors can relate-articulate,

90. Id. at 3151.
91. United States v. Gomez-Lemos, 939 F.2d 326, 327 (6th Cir. 1991).

92. Wright, 110 S. Ct. at 3150-51.
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confident and usually not in possession of information that discredits the
hearsay.

The declarant, in contrast, is usually not a good witness and will
likely be viewed as trying to exculpate himself or herself. The declarant's
appearance and testimony will often put off the jury, and at best, will
result in the impression that he or she is either biased or evasive. Simi-
larly, if an officer testifies to the statements of the defendant's estranged
wife, her mixed motives cannot be presented to the jury as forcefully by
presenting her impeachment through the officer's testimony as by cross-
examining her. A child witness may give contradictory or coached testi-
mony or be manipulated by parents or other authority figures. Such in-
firmities are less likely to be exposed when the medical doctor or teacher
testifies to statements made by that child than if the child were to testify.
Countervailing arguments based on the cost or inconvenience of produc-
ing declarants scarcely provide enough justification to warrant foregoing
the protections of the hearsay rule in criminal cases.

B. Confronting the Hearsay Wolf

Beyond hearsay theory, what if any protection does the Confronta-
tion Clause offer from overuse of the catchalls? In 1975 the strict inter-
pretation of the Confrontation Clause led Congress to assume that there
would be relatively few attempts to rely on the catchalls when the declar-
ants were unavailable for trial. The constitutional revolution that has
occurred in the past ten years has frustrated this expectation by substitut-
ing a minimalist approach to confrontation and other individual liberties.

As a result, the United States Constitution must currently be viewed
as providing a floor rather than a ceiling for such rights. Both confronta-
tion and due process analysis are viewed as balancing tests which weigh
the competing interests of effective law enforcement and accurate
factfinding. 93 The United States Supreme Court is primarily concerned
with confrontation as a functional right that promotes reliability in crim-
inal trials. In particular, the Sixth Amendment now acts as a virtual
rubber stamp for traditional hearsay exceptions. 94 Even statements ad-

93. See Ohio v. Roberts, 448 U.S. 56, 64 (1980) (confrontation analysis); Manson v.
Brathwaite, 432 U.S. 98, 111-13 (1977) (due process analysis).

94. See, e.g., Bourjaily v. United States, 483 U.S. 171, 183-84 (1987) (holding that Con-
frontation Clause does not require court to independently inquire into reliability when evi-
dence falls within firmly rooted hearsay exception, such as Rule 801(dX2XE), which allows
out-of-court statements by co-conspirators to be admitted); Roberts, 448 U S. at 66 (particular-
ized search for indicia of reliability unnecessary when prior testimony at preliminary hearing
was subject to cross-examination, even though declarant now unavailable for trial).

White v. Illinois, 112 S. Ct. 736, 742 n.8 (1992), recently embraced this approach when it
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mitted pursuant to the catchalls, which do not otherwise fall within a
firmly rooted hearsay exception, may be sufficiently trustworthy to sat-
isfy the Confrontation Clause,95 because cross-examination is not the ex-
clusive means of determining if hearsay has particularized guarantees of
trustworthiness. 9 6

The focus of confrontation has shifted from the right to cross-ex-
amine declarants of out-of-court statements to the right to prohibit unre-
liable hearsay. 97 This approach confers constitutional status on
Wigmore's analysis of hearsay logic. Wigmore believed that when it is
sufficiently clear that the statement offered is free enough from the risk of
inaccuracy and untrustworthiness, "cross-examination would be a work
of supererogation."9 8 Idaho v. Wright99 interpreted this to mean that
hearsay is permitted when "the declarant's truthfulness is so clear from
the surrounding circumstances that the test of cross-examination would
be of marginal utility.""°° In a sleight of hand, Wright then transformed
this explanation into a test for determining whether the Confrontation
Clause has been violated. First, the Court asserted that " 'firmly rooted'
hearsay exception[s] are so trustworthy that adversarial testing would
add little to their reliability."'0 ' Second, the Court required that other
hearsay, which must demonstrate "'particularized guarantees of trust-
worthiness' . . . [be) so trustworthy that adversarial testing would add
little to their reliability."'0 2

Wright does limit the search for reliability to the inherent trustwor-
thiness of the statement, thereby excluding reference to other evidence at
trial.'0 3 However, this restriction is also grounded in the quest for relia-
bility, since such corroboration "would permit admission of a presump-
tively unreliable statement by bootstrapping on the trustworthiness of
other evidence at trial, a result we think at odds with the requirement

noted that spontaneous declarations and statements made for purposes of medical diagnosis or
treatment were both firmly rooted. As a result, the Court held that no showing of unavailabil-
ity of the declarant is necessary to survive a Confrontation Clause challenge. Id. at 743. Thus,
any statement which is admitted pursuant to either of these exceptions automatically passes
the Confrontation Clause analysis. Id.

95. See Idaho v. Wright, 110 S. Ct. 3139, 3147 (1990).
96. Lee v. Illinois, 476 U.S. 530, 543 (1986).
97. See JoAnne A. Epps, Passing the Confrontation Clause Stop Sign: Is All Hearsay Con-

stilutionally Admissible?, 77 Ky. L.J. 7, 46 (1988-89).
98. 5 JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 1420, at 251

(Chadbourn rev. 1974).
99. 110 S. Ct. 3139 (1990).

100. Id. at 3149.
101. Id.
102. Id.
103. Id. at 3150.
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that hearsay evidence admitted under the Confrontation Clause be so
trustworthy that cross-examination of the declarant would be of margi-
nal utility.""

Even the dissenters in Wright, who would rely on corroboration, do
so by analogy to Fourth Amendment cases that are "premised upon the
idea that corroboration is a legitimate indicator of reliability."' 05 While
Wright held that introduction of a particular statement of an unavailable
child pursuant to Idaho's catchall violated the Confrontation Clause, it
rejected a rule which would per se exclude any statements of child de-
clarants as frustrating the truth-seeking purpose of the Confrontation
Clause and hindering states in developing their law of evidence.'" Thus,
confrontation is now viewed primarily as preventing convictions based
on unreliable out-of-court evidence.

C. Should Live Testimony Vanquish the Hearsay Wolf ?

The pursuit of reliability downplays confrontation as a constitu-
tional preference for live testimony. The United States Supreme Court
has repeatedly made clear that the word "confront" does not prohibit the
admission of all accusatory hearsay statements made by an absent declar-
ant.1°' When the declarant is unavailable, necessity dictates that the
hearsay be admitted if it is trustworthy.'0 8 In other words, the public's
"strong interest in effective law enforcement," may tip the balance
against the interests of the accused.IC9 The Court has further devalued
the benefits of cross-examination by eliminating any requirement for a
showing of unavailability when evaluating co-conspirators' statements." 0

Yet permitting the defendant to call the declarant for impeachment pur-
poses does not provide the same opportunity to discredit a witness as
requiring the prosecution to present the declarant's direct testimony sub-
ject to cross-examination. In dissent, Justice Marshall has protested that
"'[o]nly a lawyer without trial experience would suggest that the limited
right to impeach one's own witness is the equivalent of that right to im-
mediate cross-examination which has always been regarded as the great-

104. Id.

105. Id. at 3156 (Kennedy, J., dissenting). Rehnquist, C.J., White & Blackmun, iJ. joined
in the dissent.

106. Id. at 3151-52.

107. Maryland v. Craig, 110 S. Ct. 3157, 3164-65 (1990).
108. Ohio v. Roberts, 448 U.S. 56, 65 (1980).

109. Id. at 64.

o10. See United States v. Inadi, 475 U.S. 387, 399-400 (1986).



946 LOYOLA OF LOS ANGELES LAW REVIEW [Vol. 25:925

est safeguard of American trial procedure.' ""'

On the other hand, the Court acknowledges that " 'the Confronta-

tion Clause reflects a preference for face-to-face confrontation at

trial,' "112 even though it " 'must occasionally give way to considerations

of public policy and the necessities of the case.' ""I Thus, it has not

entirely forsaken other values inherent in a trial with live witnesses. The

Court in Maryland v. Craig 1'4 quoted extensively from Mattox v. United

States,"5 a seminal Confrontation Clause case which defined the nature

of the right as follows:
"The primary object of the constitutional provision in question

was to prevent depositions or ex parte affidavits, such as were

sometimes admitted in civil cases, being used against the pris-

oner in lieu of a personal examination and cross-examination of

the witness in which the accused has an opportunity, not only

of testing the recollection and sifting the conscience of the wit-

ness, but of compelling him to stand face to face with the jury

in order that they may look at him, and judge by his demeanor

upon the stand and the manner in which he gives his testimony

whether he is worthy of belief.""6

Nevertheless, much of what is being admitted pursuant to the catchalls

appears to be exactly what Mattox would prohibit. For example, admit-

ting grand jury testimony and statements made to law enforcement per-

sonnel is contrary to the spirit of Mattox.

Similarly, Craig recognized that confrontation has other benefits.

Confrontation:i
(1) [I]nsures that the witness will give his statements under

oath-thus impressing him with the seriousness of the matter

and guarding against the lie by the possibility of a penalty for

perjury; (2) forces the witness to submit to cross-examination,

the "greatest legal engine ever invented for the discovery of

truth"; [and] (3) permits the jury that is to decide the defend-

111. Id. at 410 (Marshall, J., dissenting) (quoting New York Life Ins. Co. v. Taylor, 147

F.2d 297, 305 (D.C. Cir. 1945)).
112. Maryland v. Craig, 110 S. Ct. 3157, 3165 (1990) (quoting Ohio v. Roberts, 448 U.S.

56, 63 (1980)).
113. Id. (quoting Mattox v. United States, 156 U.S. 237, 243 (1895)).

114. Id. at 3163-65.
115. 156 U.S. 237, 242-43 (1895).
116. Craig, 110 S. Ct. at 3163 (quoting Mattox v. United States, 156 U.S. 237, 242-43

(1895)).
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ant's fate to observe the demeanor of the witness in making his

statement, thus aiding the jury in assessing his credibility."7

The preference for face-to-face accusation has been considered a basic

political commitment to shared responsibility for criminal outcomes,

which emphasizes the moral responsibility of witnesses as accusers and of

juries as decision makers."' Discarding this preference for live testi-

mony reduces the solemnity of trials, since no oath is taken, and the

declarant is not required to face the accused or to be cross-examined.

The overuse by prosecutors of the catchalls denigrates such process goals

that are implicit in confrontation but are not addressed by decisions that

look primarily at whether hearsay is reliable.

Moreover, if the criminal justice system reflects the shared values of

our society concerning the preservation of individual rights against the

power of the government, we should be wary of evidentiary rules that

effectively lessen the prosecutor's obligation to prove each element of an

offense beyond a reasonable doubt, even when such rules do not actually

violate constitutional norms. Justice Harlan saw confrontation as pro-

viding a check against "flagrant abuses, trials by anonymous accusers,

and absentee witnesses."' 9 The Court recently reiterated that the "jury

acts as a vital check against wrongful exercise of power by the State and

its prosecutors." 120 Yet the shift towards reliability ignores the role of

confrontation as a shield between the accuser and the accused.' 2 '

The focus on reliability also ignores broader societal goals. As the

Court noted in a different context, "[t]he purpose of the jury system is to

impress upon the criminal defendant and the community as a whole that

a verdict of conviction or acquittal is given in accordance with the law by

persons who are fair."'2 2 In Coy v. Iowa 123 the Court acknowledged that

confrontation " 'contributes to the establishment of a system of criminal

justice in which the perception as well as the reality of fairness

prevails.' '1124 The Court has also recognized:

To foster such a system, the Constitution provides certain safe-

guards to promote to the greatest possible degree society's in-

117. Id. (quoting California v. Green, 399 U.S. 149, 158 (1970)).

118. Swift, Abolishing Hearsay, supra note 84, at 512 n.45.

119. California v. Green, 399 U.S. 149, 179 (1970) (Harlan, J., concurring).

120. Powers v. Ohio, 111 S. Ct. 1364, 1371 (1991).

121. See Randolph N. Jonakait, Restoring the Confrontation Clause to the Sixth Amend-

ment, 35 UCLA L. REV. 557, 580 (1988).

122. Powers, 11l S. Ct. at 1372 (exclusions of black jurors can be raised by white defendant

as violating Equal Protection Clause).

123. 487 U.S. 1012 (1988).
124. Id. at 1019 (quoting Lee v. Illinois, 476 U.S. 530, 540 (1986)).
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terest in having the accused and accuser engage in an open and
even contest in a public trial. The Confrontation Clause ad-
vances these goals by ensuring that convictions will not be
based on the charges of unseen and unknown-and hence un-
challengeable-individuals. 1

25

Similarly, the Court appreciates that it is more difficult to tell a lie
about a person to his face than behind his back.'2 6 "'[T]here is some-
thing deep in human nature that regards face-to-face confrontation be-
tween accused and accuser as "essential to a fair trial in a criminal
prosecution." ' "127 Even a commentator whose review of the empirical
literature led him to believe that transcripts were more reliable than live
testimony, concluded that "[l]ive testimony may be essential to percep-
tions of fairness, regardless of the real relation between live testimony
and accuracy of outcomes. "128

Thus, we should care about the type of evidence used to convict a
defendant in terms of the public perception of the fairness of the criminal
justice system. We do not want to foster the perception that there are
two systems of justice: one for affluent defendants who have high visibil-
ity or are accused of white collar crimes, in which live witnesses are the
rule and the record on appeal is painstakingly reviewed for error; and
another for the poor and minorities who are charged with violent crimes,
in which courts appear to care less about the type of evidence which is
adequate for conviction and rely heavily on harmless error.

Ultimately, our society must determine how much worse it is to con-
vict an innocent defendant than to acquit a guilty one. The admonition
of In re Winship 129 that it is "far worse to convict an innocent man than
to let a guilty man go free,"'30 has been revised to read "[d]ue process
does not require that every conceivable step be taken, at whatever cost, to
eliminate the possibility of convicting an innocent person.""' We are
constantly reminded that "the Constitution entitles a criminal defendant
to a fair trial, not a perfect one."'32 It is time to recognize that the Con-

125. Lee v. Illinois, 476 U.S. 530, 540 (1986).
126. Maryland v. Craig, 110 S. Ct. 3157, 3164 (1990) (quoting Coy v. Iowa, 487 U.S. 1012,

1019-20 (1988)).
127. Id. (quoting Coy v. Iowa, 487 U.S. 1012, 1017 (1988) (quoting Pointer v. Texas, 380

U.S. 400, 404 (1965))).
128. Olin Guy Wellborn III, Demeanor, 76 CORNELL L. REV. 1075, 1092 (1991).
129. 397 U.S. 358 (1970).
130. Id. at 372 (Harlan, J., concurring).
131. Patterson v. New York, 432 U.S. 197, 208 (1977).
132. Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986); see also United States v. Hasting,

461 U.S. 499, 508-09 (1983) (recognizing that "there can be no such thing as an error-free,
perfect trial, and that the Constitution does not guarantee such a trial"); Bruton v. United

L _ _ _ _ _ _ _ _ _
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frontation Clause may be an unreliable way to protect the criminal jus-

tice system against the onslaught of "trustworthy" hearsay.

Rather than criticizing the Supreme Court for its narrow reading of

confrontation law, we should view this as an opportunity to enact eviden-

tiary rules that exceed constitutionally required standards and incorpo-

rate criteria reflecting concerns about fairness in the adversary

process.'3 3 In a universe of shrinking constitutional protections, evi-

dence law becomes very important to criminal defendants. Without any

evidentiary response, the overuse of the catchalls in criminal cases may

ultimately affect the very character of criminal trials. To preserve trials

in their current form where live witnesses are the rule rather than the

exception, the catchalls should be revised. Only if trial courts must fol-

low stringent criteria will they be less likely to let in ordinary or ques-

tionable hearsay pursuant to the catchalls.

D. Should Red Riding Hood Take Advantage of the Hearsay Wolf?

While the focus of this Essay has been on the use of the catchalls

against criminal defendants, it is necessary to briefly discuss use of the

catchalls by the defense to determine how the exceptions should be re-

vised in criminal cases. Given the existing catchall jurisprudence, it is

important for defense counsel to fashion arguments to obtain as favorable

treatment from courts as is currently being enjoyed by prosecutors.' 3 4

However, revising the catchalls to encourage use by criminal defendants

raises many of the same concerns about devaluing the preference for live

witnesses. Moreover, the risks of fabrication must always be considered

in evaluating such defense evidence. Even without any modification of

the catchalls, in some cases the defendant's right to due process will re-

quire admission of hearsay barred by the evidence rules."' Similarly, the

United States Supreme Court has agreed that "[w]hether rooted directly

in the Due Process Clause of the Fourteenth Amendment or in the Com-

pulsory Process or Confrontation Clauses of the Sixth Amendment the

Constitution guarantees criminal defendants 'a meaningful opportunity

States, 391 U.S. 123, 135 (1968) ("'A defendant is entitled to a fair trial but not a perfect

one.' -) (quoting Lutwak v. United States, 344 U.S. 604, 619 (1953)).

133. States that have enacted the catchalls can also interpret their own constitutions as

providing greater protection for such rights as confrontation than does the United States

Constitution.
134. See Raeder, Catch-Alls, supra note 52, at 39-40, for a detailed analysis of how to

structure such arguments.

135. See, e.g., Chambers v. Mississippi, 410 U.S. 284, 301-02 (1973).
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to present a complete defense.' "*136 Thus, it is ultimately more important

to limit the prosecutor's use of the catchalls than to expand the defend-

ant's use of them.

IV. PROPOSALS

The following proposals offer several approaches to revising the

catchalls. 137

A. Alternative I

OTHER EXCEPTIONS. A statement whose trustworthiness is demon-

strated by clear and convincing evidence based on the totality of circum-

stances that surround the making of the statement, if the court specifically

finds that: (A) exceptional circumstances exist for its admission into evi-

dence; (B) it is not specifically excluded by any of the foregoing exceptions,

and (C) the proponent of the statement provides reasonable notice of its

intention to offer the statement and its particulars in advance of trial, or

during trial if the court excuses pretrial notice on good cause shown. Such

notice shall include the name and address of the declarant, if known, un-

less the proponent establishes good cause for not revealing this information.

This alternative makes no distinction between criminal and civil

cases. It also treats prosecutors and criminal defendants identically.

Such a revision would severely limit the casual use of the catchalls for all

parties and probably reflects the original intention of the rule. It clearly

prohibits the use of the catchall as a way to admit hearsay specifically

prohibited by Rule 803(8). It should also meet any confrontation con-

cerns in criminal cases.

B. Alternative 2

OTHER EXCEPTIONS. In a civil action or when introduced by a crim-

inal defendant, a statement which has circumstantial guarantees of trust-

worthiness if: (A) the proponent of the statement has made a reasonable

effort to produce all more probative admissible evidence to establish the

fact to which the proffered statement relates; and (B) the proponent of the

statement provides reasonable notice of his or her intention to offer the

statement and its particulars in advance of trial, or during trial if the court

excuses pretrial notice on good cause shown. Such notice shall include the

136. Crane v. Kentucky, 476 U.S. 683, 690 (1986) (citations omitted) (quoting California v.

Trombetta, 467 U.S. 479, 485 (1984)).
137. These proposals as well as others are currently being studied by the ABA Cnminal

Justice Section's Committee on Federal Rules of Evidence and Criminal Procedure which I

chair. The opinions expressed in this Essay are solely my own.
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name and address of the declarant, if known, unless the proponent estab-
lishes good cause for not revealing this information.

This proposal eliminates the use of the catchall against criminal
defendants but permits a fairly expansive use in civil trials and when
offered by criminal defendants, subject to Rule 403. It retains the prefer-
ence for live testimony by requiring a reasonable effort be made to pro-
duce the other evidence concerning the issue but permits the hearsay to
be introduced in addition to or in lieu of that testimony if the condition is
satisfied. The rule does not limit trustworthiness determinations to cir-
cumstances surrounding the making of the statement.

C. Alternative 3

OTHER EXCEPTIONS. In a civil action or when introduced by a crim-
inal defendant, a statement which has circumstantial guarantees of trust-
worthiness, if the proponent of the statement has made a reasonable effort
to produce all more probative evidence to establish the fact to which the
proffered statement relates. In a criminal action, when introduced by the
prosecutor, a statement whose trustworthiness is demonstrated by clear and
convincing evidence based on the totality of circumstances that surround
the making of the statement shall be admissible if the court specifically
finds: (A) exceptional circumstances exist for its admission into evidence;
and (B) it is not specifically excluded by any of the foregoing exceptions.
The proponent of any statement offered pursuant to this rule must provide
reasonable notice of its intention to offer the statement and its particulars
in advance of trial or during trial if the court excuses pretrial notice on
good cause shown. Such notice shall include the name and address of the
declarant, if known, unless the proponent establishes good cause for not
revealing this information.

This alternative would result in the catchall being available against
criminal defendants in extremely limited circumstances, while substitut-
ing the standard proposed in the second alternative in civil cases and by
criminal defendants. Other rules have made similar distinctions between
criminal defendants and other witnesses, for example Rule 609.138

D. Other Alternatives

Eliminate Rule 803(24) and revise Rule 804(b)(5) as suggested in the
first, second and third alternatives. This would prohibit any catchall
hearsay in cases where the declarant testifies. These are undoubtedly the

138. See FED. R. EvID. 609 (allowing evidence of criminal defendant's prior conviction to
impeach credibility only if probative value outweighs prejudicial effect to accused).
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most restrictive approaches to the catchalls, and it may be unnecessary to

include such a restriction in the first alternative which already is limited

to exceptional circumstances. Arguably, the first criteria of the second

alternative already accomplishes this result. However, as written, the

second alternative would permit the court to admit the hearsay in addi-

tion to the other admissible evidence. In contrast, this alternative would

only permit the hearsay when the declarant of the statement is

unavailable.
Conversely if any of the first three alternatives are adopted they can

be codified as Rule 803(24), and Rule 804(b)(5) could be eliminated.

Rule 804(b)(5) is unnecessary because Rule 803(24) always provides a

method to admit the same evidence.

V. CONCLUSION

Continued resort to the catchalls by prosecutors raises the specter of

"reliable" hearsay being regularly introduced against the accused in

criminal trials. Such a result was unintended when the catchalls were

drafted, and may exacerbate the tendency to downplay the importance of

live witnesses as a key ingredient of criminal trials. It is time to reaffirm

the value of evidentiary rules by rewriting the catchalls in order to reduce

their routine invocation, instead of continuing to rely on constitutional

barriers to their use.
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Commentary:
A Response to Professor Swift

The Hearsay Rule at Work:
Has It Been Abolished De Facto
by Judicial Discretion?

Myrna S. Raeder*

Professor Swift's work is extremely valuable for its in-
sights into how judges actually apply the hearsay rules when
evaluating categorical exceptions. Too often we make assump-
tions without examining their factual underpinnings. Professor
Swift pierces the mist of commonly held beliefs to report that
while Rules 803(1)-(4) and 803(6) of the Federal Rules of Evi-
dence are generally being interpreted rigorously in federal
court to exclude statements made by risky declarants, judges
are liberally admitting statements of crime victims, particularly
children, when offered by federal prosecutors. In addition,
judges sometimes rely on trustworthiness to admit evidence
pursuant to exceptions which have no discretionary criteria.
Prosecutors are the most prolific as well as the most successful
hearsay users. Criminal defendants, and to a lesser extent civil
plaintiffs, appear to be the hearsay losers, while civil defend-
ants seem hardly to be playing the game at all.' This Comment
focuses on some of Professor Swift's findings and their place in
the larger hearsay picture.

I. WHY ARE CIVIL DEFENDANTS UNDER-
REPRESENTED?

Professor Swift's study-identifying that civil defendants

* Professor of Law at Southwestern University School of Law, Los An-
geles, California. The research for the catchall study was funded by South-
western's Buchalter Chair.

1. See Eleanor Swift, The Hearsay Rule at Work Has It Been Abolished
De Facto by Judicial Decision?, 76 MINN. L. REV. 473, 481 tbls. III and IV
(1992).

507
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are substantially under-represented as users of Rule 803(1)-(4)
hearsay and trail both prosecutors and civil plaintiffs in offers
of Rule 803(6) hearsay-may provide important lessons about
trial lawyers' evaluation of hearsay and how hearsay reform
will affect trial practice. Professor Swift's discovery mirrors a
trend I noted in a study of cases involving the Rule 803(24) and
804(b)(5) catchall hearsay exceptions. 2 Civil defendants' under-
representation is partially a function of the burden of proof
which encourages the introduction of evidence by civil plaintiffs
and prosecutors. However, civil defendants made substantially
fewer offers of Rule 803(1)-(4) hearsay than any other party, in-
cluding criminal defendants, in both Professor Swift's study 3

and my ongoing catchall study.4 Moreover, while intuitively
civil defendants, which include corporations, would appear to

2. My study entailed a search on Westlaw from January 1, 1975 to July 1,
1991 for criminal and civil cases referencing Federal Rules 803(24) or
804(b)(5)-the hearsay catchall exceptions. District court cases which resulted
in appellate decisions were eliminated. I included in the study catchall refer-
ences which were cited as alternative reasons for admission, even though it
might be argued that such references are superfluous. It is my opinion that
such references make it easier for a judge to admit the evidence without hav-
ing to make hard decisions concerning admissibility and therefore are signifi-
cant.

The results of the study will be discussed throughout this Comment and
are summarized below for reference.

Number Percent Number Success
of cases of of cases rate
where offers where
the party the party
offered was
catchall successful
evidence

Prosecutors 171 42% 138 81%
Civil Plaintiffs 113 28% 49 43%
Criminal Defendants 75 18% 11 15%
Civil Defendants 49 12% 24 49%

Total 408 100%/ 222 54%

These statistics cannot be considered definitive, given the small number of
cases in some categories and the fact that the cases studied only include hear-
say rulings which are available on Westlaw. The number of cases represented
and the statistics derived from them, however, establish relative patterns of
usage and success which provide insight into catchall exception interpretation.

For an earlier study of criminal cases applying the Rule 803(24) and
804(b)(5) hearsay catchall exceptions, see Myrna S. Raeder, Confronting the
Catch-Alls, 6 A.B.A. SEC. CRIM. JUST. 31 (1991).

3. See Swift, supra note 1, at 481 tbl. III.
4. In the catchall study, civil defendants offered hearsay in only 49 cases.

In comparison, prosecutors offered hearsay in 171 cases, over three times more
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have more access to business records than any other party, only
criminal defendants made fewer offers of Rule 803(6) hearsay. 5

There is no reason to suppose that hearsay is generally
more helpful to criminal defendants than to civil defendants,
particularly since some civil suits could be brought as criminal
actions. It is also unlikely that the relative absence of civil de-
fendants as hearsay users is based upon their failure to appeal
from adverse verdicts; civil defendants usually have both the
resources and the financial motivation to appeal. Nor can all
civil defense hearsay so clearly fit into an exception that it sim-
ply is not objected to at trial. Indeed, Professor Swift noted
that when civil defendants introduce business records, they are
less successful than civil plaintiffs in getting the records
admitted.6

The most probable reason for the disparity is that parties
who do not have to use hearsay would rather not do so. Since
civil defendants often have control over the major witnesses
who favor their position and can ensure that they testify, they
do not need to rely on hearsay. Discovery permits civil parties
to learn virtually all of the information which will be proffered
at trial. Therefore, the civil defendant can effectively deter-
mine which live witnesses will obviate the need to offer
hearsay.

In contrast, criminal defendants may need to offer more
hearsay than civil defendants because they have fewer financial
resources and because witnesses in criminal cases may be un-
available as a result of asserting their Fifth Amendment privi-
lege. In other words, for all of the reasons underlying the
hearsay rule, defendants who can would rather present live tes-
timony. While it might be risky to subject some civil defense
witnesses to cross-examination, counsel may be fearful that ju-
rors will discount any favorable hearsay if they expect to hear
live testimony.

Similarly, civil defense counsel do not want to justify losing
a case because of a hearsay dispute, when the point could have
been established by a witness who has personal knowledge of
the event. The comparatively few appeals concerning exclusion
of defense hearsay in civil cases is understandable if such hear-
say is usually not critical. Moreover, when the hearsay dispute

often than civil defendants. Criminal defendants offered hearsay in 75 cases,
about 50% more often than civil defendants. See supra note 2.

5. See Swift, supra note 1, at 481 tbl. IV.
6. Id
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is significant, it is likely to be resolved prior to trial because
many judges require the attorneys to raise objections concern-
ing documents, depositions, and exhibits, as well as other signif-
icant evidentiary issues, well before the jury is sworn.
Therefore, defense counsel who are faced with adverse rulings
on pivotal issues may be settling those cases rather than betting
the client's company on disputed hearsay questions.

The low incidence of civil defense hearsay is a fact that
must be considered whenever significant liberalization of the
hearsay rule is suggested in the civil arena. If civil defendants
resist offering hearsay unless they have no other alternative, it
is doubtful that the mere relaxation of the hearsay ban will en-
courage them to drastically increase their reliance on hearsay.
Therefore, as Professor Swift notes, the real winner of any lib-
eralization of the hearsay rule in the civil context will be civil
plaintiffs.7

II. WHY ARE PROSECUTORS OVER-REPRESENTED?

Undoubtedly, the high burden of proof in criminal cases is
partially responsible for the prolific use of hearsay exceptions
by prosecutors. The need to demonstrate proof beyond a rea-
sonable doubt encourages prosecutors to introduce every shred
of relevant evidence.

Factors other than the high burden of proof, however, may
be equally important to the prosecutor's high use of hearsay ex-
ceptions. First, the absence of effective discovery in federal
criminal cases affects prosecutors as well as defense counsel.
Discovery aids the effective preparation of cases. Given high
case loads, prosecutors often do not learn about statements un-
til the day of the trial, a time when it is too late to obtain addi-
tional live witnesses. Second, the defendant's Fifth
Amendment privilege against self-incrimination similarly hin-
ders the prosecutor's ability to predict the defense case accu-
rately. Therefore, hearsay may be easier to produce than live
testimony in response to a newly raised defense theory. Third,
even if prosecutors may have more resources than criminal de-
fendants, this hardly suggests that their resources are unlim-
ited. Thus, prosecutors may prefer hearsay to locating and
preparing additional witnesses. Fourth, despite the threat of
subpoenas, some witnesses do not want to testify or may tire of
repeatedly appearing in court only to be rescheduled. Finally,

7. Id at 502-03.
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prosecutors may affirmatively choose to offer hearsay when the
declarant is less appealing than the in-court witness, as in the
case where a police officer testifies to an informer's statements.
If the hearsay rule is relaxed, these forces will continue to ex-
ert pressure on prosecutors to present even more hearsay,
which will be tested only by the Confrontation Clause.

III. WHY ARE CRIMINAL DEFENDANTS LOSING THE
HEARSAY BATTLE?

Professor Swift's conclusion that criminal defendants have
less success than any other party in admitting hearsay, while
prosecutors fare best,8 repeats the pattern which also exists in
cases using the catchall hearsay exceptions. Prosecutors were
successful in federal appellate and district courts in eighty-one
percent of their attempts to use catchall hearsay, compared to
criminal defendants who were successful in only fifteen percent
of their attempts. 9 At the appellate level, prosecutors had a
sixty-three percent success rate, even subtracting the appellate
cases favoring prosecutors which held that the error was harm-
less or that no error existed.' 0 Such results cannot be ex-
plained by the inability of prosecutors to appeal from acquittals.
There simply are not that many acquittals in federal court, the
rate is at best in the twenty percent range." Because a large
number of the criminal cases which result in convictions are
appealed,12 it is likely that the cases available on Westlaw are
representative of disputes about contested catchall hearsay.

It is possible that trial judges are admitting defense hear-

8. Id at 482-83.
9. Of 171 attempts to introduce catchall hearsay, prosecutors were suc-

cessful in 138 (81%) cases-118 appellate cases and 20 district court cases. Of
75 attempts to introduce catchall hearsay, criminal defendants were successful
in 11 (15%) cases-appellate courts admitted the catchall hearsay (and re-
versed the district courts' decision to exclude the hearsay) in six cases, district
courts admitted the catchall hearsay offered by the criminal defendants in five
cases. See supra note 2.

10. Of the 171 appellate and district court cases in which prosecutors of-
fered catchall hearsay, see supra note 2, 142 cases represent appellate court de-
cisions. Of the 142 appellate court decisions, prosecutors were successful in 118
cases. Of the 118 successful cases, the court admitted the hearsay holding that
the error was harmless or that no error existed in 29 cases. The remaining 89
successful cases constitute 63% of the total 142 appellate court cases.

11. See U.S. DEPARTMENT OF JUSTICE, SOURCEBOOK OF CRIMINAL JUSTICE

STATISTcs-1989, at 498 tbl. 5.21 (Timothy J. Flanangan & Kathleen Maguire
eds., 1989) (listing past statistics).

12. See id at 527 tbl. 5.52.
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say, but defendants are convicted despite such evidence, result-
ing in appeals which do not reflect their true success rate. Such
over-admission of defense hearsay, however, would likely be
discussed in a way not currently reflected by the ubiquitous
harmless error analyses undertaken by appellate courts. Fur-
thermore, district court decisions in the catchall context also
reflect a substantial disparity between the success rate of prose-
cutors and defense counsel.13 At best, criminal defendants may
be effectively introducing inconsequential hearsay. Ultimately,
however, one must wonder why prosecutors fare so much bet-
ter than civil plaintiffs when introducing hearsay, as well as
why civil defendants are much more successful than criminal
defendants, results mirrored in the catchall cases.14

Professor Swift explains the plight of criminal defendants
by referring to their reliance on risky declarants.' 5 While her
introduction of the risky declarant is a genuine contribution to
hearsay analysis, the catchall results do not clearly support this
interpretation. Admittedly, defendants attempted to introduce
their own statements or those of potentially biased witnesses,
but so did prosecutors-and with better success.' 6 Nor does the
risky declarant analysis explain why courts often admit state-
ments by the defendant's cohorts or accomplices which are in-
troduced by prosecutors under the catchall exceptions, but
usually exclude such statements as untrustworthy when of-
fered by the defense.'7 As Professor Swift points out, courts
also admitted statements of children in sexual abuse cases, de-

13. See Raeder, supra note 2, at 31.
14. Civil plaintiffs using catchall hearsay were successful in 49 of 113

(43%) attempts. Civil defendants using catchall hearsay were successful in 24
of 49 (49O) attempts. See supra note 2. Success in civil cases includes district
court admissions, appellate affirmances of admitted catchall hearsay, and ap-
pellate reversals of excluded catchall hearsay.

15. See Swift, supra note 1, at 486-90; see also Eleanor Swift, Abolishing
the Hearsayi Rule, 75 CAL L. REV. 495, 508-13 (1987).

16. Compare United States v. Chapman, 866 F.2d 1326, 1329-32 (11th Cir.)
(upholding admission of hearsay of disaffected spouse offered by prosecutor),
cert denied, 493 U.S. 932 (1989) with United States v. Fredericks, 599 F.2d 262,
264-66 (8th Cir. 1979) (upholding exclusion of hearsay uttered by defendant's
brother's girlfriend which was offered by the defense).

17. Compare United States v. Doerr, 886 F.2d 944, 953, 956 (7th Cir. 1989)
(upholding admission of an accomplice's grand jury testimony offered by pros-
ecutors after accomplice refused to testify despite grant of immunity) and
United States v. Workman, 860 F.2d 140, 143-44 (4th Cir. 1988) (upholding ad-
mission of taped statement of deceased codefendant offered by prosecutor),
cert denied, 489 U.S. 1078 (1989) toith United States v. Colson, 662 F.2d 1389,
1392 (11th Cir. 1981) (upholding exclusion of evidence of taped conversation
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spite the children being risky declarants.'5

Professor Swift's alternative hypothesis that discretionary
rulings in criminal cases usually benefit the prosecutor de-
serves consideration, with the caveat that rulings will favor the
defense when a judge believes that the defendant is innocent or
that the prosecution's evidence is overwhelming.' 9 This prem-
ise is supported by her finding that judges were more willing to
reverse in civil cases than in criminal cases,20 which was also
true in the catchall context. Arguably, the Confrontation
Clause should resolve any doubt against admitting prosecutorial
hearsay in favor of exclusion, while the defendant's right to due
process should resolve any doubt against admitting defense
hearsay in favor of admission. However, district court judges
generally do not appear to give criminal defendants the benefit
of such doubts, and appellate judges often appear to be less con-
cerned about criminal defendants than civil litigants. Thus, any
relaxation of the hearsay rule in the criminal context will per-
mit defendants to introduce more of their hearsay, but is also
likely to result in prosecutors deluging the trial with hearsay,
subject only to shrinking constitutional constraints.21 Even to
the extent constitutionally permitted, such wholesale use of
hearsay would change the way criminal trials look and might
lower public acceptance of verdicts.22

between police and twice convicted felon concerning attempts to procure false
testimony against the defendant offered by defense).

In 27 catchall cases in which prosecutors offered accomplice evidence, they
were successful in 20 (74%) cases. In comparison, in 19 catchall cases in which
criminal defendants offered accomplice evidence, they were successful in only
three (16%) cases. See supra note 2 (providing background on the study).
Most accomplice hearsay offered by prosecutors were argued alternatively as
Rule 801(d)(2)(E) co-conspirator statements, or as Rule 804(b)(3) statements
against interest.

18. See Swift, supra note 1, at 490.
19. Id. at 483.
20. Id. at 479-80.
21. See generally Roger Park, A Subject Matter Approach to Hearsay Re-

foirn, 86 MICH. L. REv. 51, 88-104 (1987) (advocating that rules excluding hear-
say in civil cases should be curtailed while rules excluding hearsay in criminal
cases should not be curtailed because they serve the additional function of
shielding the accused from misuse of government power).

22. Campare Charles Nesson, The Evidence or the Etent? On Judicial
Proof and the Acceptability of Verdicts, 98 HARv. L. REv. 1357, 1372-75 (1985)
(arguing that hearsay rules promote the stability of verdicts because the rules
protect the public's immediate and continuing acceptance of jury verdicts)
with Roger Park, The Hearsay Rule and the Stability of Verdictr A Response
to Professor Nesson, 70 MUN. L. REV. 1057, 1062-72 (1986) (arguing that Pro-
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IV. HAS THE HEARSAY RULE BEEN ABOLISHED BY
JUDICIAL DISCRETION?

I question whether the hearsay rule still functions as an ef-
fective barrier to out-of-court statements which do not fit the
traditional exceptions. By providing pieces of the puzzle which
must be integrated into the larger hearsay picture, Professor
Swift's findings actually support, rather than challenge, my be-
lief. The categorical hearsay exceptions currently appear to act
as a security blanket; a judge's careful analysis of these hearsay
exceptions is often an academic exercise which masks the ero-
sion of the hearsay ban under the guise of the discretionary
catchall exceptions. Under the present structure of the Federal
Rules of Evidence, it makes sense for judges to interpret the
specific exceptions as written. Given the highly discretionary
approach to hearsay employed in the catchall exceptions, there
is no need to distort the specific exceptions. In other words, the
catchall exceptions always provide a safety valve when tough
decisions must be made.

Since the enactment of the Federal Rules of Evidence,
there have been more than 400 decisions which discuss admis-
sion under the catchall exceptions,23 a number which is clearly
high given that the exception was intended to cover the "excep-
tional" case.24 Fifty-four percent of the hearsay offered under
the catchall exceptions is being admitted.25 If criminal cases
alone are considered, sixty-one percent of catchall hearsay is
being admitted.26 Moreover, since the enactment of the Fed-
eral Rules of Evidence, slightly more than 100 cases cited the
catchall exceptions as an alternative to Rule 803(6)-(10), of
which approximately seventy were references to Rule 803(6).-
Roughly eighty cases cited the catchall exceptions as an alter-

fessor Nesson's thesis that hearsay rules protect the stability of verdicts is
flawed).

23. See supra note 2.
24. See S. REP. No. 1277, 93d Cong., 2d Sess. 20 (1974), reprinted in 1974

U.S.C.C.A.N. 7051, 7066.
25. Of 408 cases available on Westlaw involving catchall hearsay, the of-

fering party was successful in 222 (54%) cases. See supr note 2.
26. One hundred forty-nine of 246 (61%) criminal cases were successful.

See suprs note 2.
27. This is based on a Westlaw search from January 1975 through August

1991 for federal cases citing the catchall exception 803(24) or 804(b)(5) and the
specific exception 803(6)-(10). District court cases which resulted in appellate
court decisions were eliminated.
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native to Rule 803(1)-(4).28 In criminal cases, the catchall ex-
ceptions were cited about sixty times in decisions as an
alternative to declarations against penal interest, and more
than twenty times as alternatives to both former testimony and
co-conspirators statements.29 The current pressure points in
the criminal justice system are reflected by eleven child abuse
cases citing the catchall exceptions3O and the numerous "war on
drugs" cases which provide about thirty percent of the criminal
catchall citations since 1985.31 These latter statistics reflect ci-
tations, not admissions, and may simply demonstrate caution on
the part of litigators who are attempting to be overly inclusive
when arguing the admission of hearsay. However, the citation
of the catchall exceptions implies that in a fair number of cases
it is considered risky to cite only a traditional hearsay excep-
tion, arguably because it is doubtful that the hearsay fits com-
fortably into the categorical criteria. At a minimum, such
citation indicates that litigators in the hearsay trenches view
the catchall exceptions seriously and believe that judges are
willing to apply them.

Undoubtedly, the mere existence of the catchall exceptions
encourages litigants to introduce hearsay that is problematic
under the traditional exceptions. Highly dubious business
records have become grist for the catchall exceptions.32 While
the absolute number of cases admitting evidence clearly violat-
ing 803(6) is small, more decisions admit hearsay referring to
both 803(6) and 803(24) to avoid answering hard questions
about whether the hearsay fits into the traditional rule at all.
Similarly, Rule 803(24) is being used to avoid the ban on
prosecutorial records found in 803(6).33

The catchall exceptions also mask the introduction of other
types of hearsay which defy admission under the specific excep-

28. The same methodology employed in supra note 27 was used to identify
criminal and civil cases citing the catchall exceptions as an alternative to Rule
803(1)-(4).

29. The same methodology employed in supra note 27 was used to identify
criminal cases citing the catchall exceptions as an alternative to Rules
804(b)(3), 804(b)(1), and 801(d)(2)(E).

30. These cases were derived from the study described in supra note 2.
31. Drug cases were located by a Westlaw search for criminal cases refer-

encing "drug!, heroin, cocaine, or marijuana" from January 1985 through Au-
gust 1991 and comparing this number to the total number of criminal catchall
cases during the same time frame.

32. See Raeder, supra note 2, at 33.
33. See, e.g., United States v. Simmons, 773 F.2d 1455, 1458-59; (4th Cir.

1985); cf. Swift, supra note 1, at 492 n.57.



516 MINNESOTA LAW REVIEW [Vol. 76:507

tion categories. Prosecutors attempted to introduce grand jurytestimony in thirty-seven cases pursuant to the 804(b)(5) catch-all exception.3 4 In twenty-nine of these cases, the court admit-ted the hearsay.35 Another hidden catchall category
encompasses written and oral statements made to law enforce-ment officials which are prior consistent or inconsistent state-ments not fitting the Rule 801 criteria.3 6 A growing number ofcases appear to include statements to law enforcement officialsby declarants not present at trial.3 7 Such declarants haveranged from accomplices to spouses, victims, and truly disinter-ested individuals.38

Professor Swift found patterns indicating consistency of ap-plication by judges in interpreting the categorical exceptions.
Even within the hidden catchall categories, however, admissi-bility of any particular catchall statement is quite difficult topredict. Such erosion of the hearsay rule is probably the worstof all worlds for litigators who must decide which cases to tryby evaluating the potentially admissible evidence. Trials occurwhen one party believes that the evidence supports a very dif-ferent result than that offered by opposing counsel. In deter-mining whether to settle, litigators analyze their own evidenceas well as that of their opponent. The catchall exceptionsblind-side litigators from rationally making such decisions.
While the notice provision of the catchall exceptions shouldalert the litigator that the rules of the game have changed, no-tice is sometimes forgiven due to the exigencies of trial prac-tice.39 Therefore, the catchall exceptions frustrate the certainty

34. See supra note 2 (discussing the study of catchall hearsay).
35. It is possible that Idaho v. Wright, 110 S. Ct. 3139 (1990), will reducethe admission of grand jury testimony based on the Confrontation Clause. Idat 3147-48 (holding catchall hearsay evidence violates the ConfrontationClause unless it contains "particularized guarantees of trustworthiness" basedon circumstances that surround the making of the statement). See UnitedStates v. Gomez-Lemos. 939 F.2d 326, 327, 332 (6th Cir. 1991) (holding that theadmission of grand jury testimony violated the Confrontation Clause becauseWright prohibited corroboration from being used to determine reliability).36. See Raeder, soupra note 2, at 33.
37. Id. at 37.
38. Id
39. See, e.g., United States v. Doe, 860 F.2d 488, 492 (1st Cir. 1988) (noticeimpractical and opponent did not contemporaneously object to lack of pre-trialnotice or request a continuance), cert denied, 490 U.S. 1049 (1989); see alsoUnited States v. Bailey, 581 F.2d 341, 348 (3d Cir. 1978) ("requirement of fair-ness to an adversary contained in the advance notice requirement of Rule803(24) and Rule 804(b)(5) [is] satisfied when ... the proponent of the evi-dence is without fault in failing to notify his adversary prior to trial and the
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that litigators depend upon in analyzing whether to try or set-
tle a case.

The catchall exceptions permit the total erosion of the
hearsay rule by judicial discretion, a result originally suggested
when the Federal Rules were first drafted, but quickly re-
jected.40 As currently interpreted, hearsay may be admitted
under the catchall exceptions whenever a party has a good ar-
gument that the statements being introduced have equivalent
circumstantial guarantees of trustworthiness.4 1 Professor Swift
even found that trustworthiness is being used to support the
admission of otherwise inadmissible hearsay pursuant to cate-
gorical exceptions.42 Obviously, not every catchall reference or
exhortation to trustworthiness results in the admission of evi-
dence. However, the perpetual citation of the catchall excep-
tions has taken its toll, and the appellate decisions are not
offering an effective stopgap, in part, because they review the
admission of such hearsay for abuse of discretion and harmless
error.

More disturbing, the abuse of discretion standard has in-
fected the review of evidentiary issues concerning questions of
law which should be determined de novo.43 Both Professor
Swift's findings and my catchall review" confirm that most
trial court decisions will be upheld on appeal, regardless of

trial judge has offered sufficient time, by means of granting a continuance, forthe party against whom the evidence is to be offered to prepare to meet andcontest its admission").
40. See Myrna S. Raeder, The Effect of the Catchalls on Criminal Defend-

ants: Little Red Riding Hood Meets the Hearsay Wolf and Is Devoured, 25Loy. L.A. L. REv. 925, 926-27 (forthcoming April 1992).
41. See Raeder, supra note 2, at 37-39; Raeder, supra note 40, at 935-37.
42. See Swift, supra note 1, at 491.
43. See, e.g., United States v. Cherry, 938 F.2d. 748, 757 (7th Cir. 1991)

(holding court did not abuse its discretion by admitting testimony about state-
ments relayed by patient to doctor about the circumstances of her rape); Ras-mussen Drilling, Inc. v. Kerr-McGee Nuclear Corp., 571 F.2d 1144, 1149 (10th
Cir.) (stating that appellate court will not disturb trial courts' conduct at trialproceedings, including rulings on motions and objections, unless it appears
from the record that the trial court abused its discretion), cert denied, 439 U.S.862 (1978); see also, Stull v. Fuqua Indus., Inc., 906 F.2d 1271, 1274 (8th Cir.1990) (finding that district court acted within its discretion when it excluded
hospital record under 803(4)); Miller v. Keating, 754 F.2d 507, 512 (3d Cir.1985) (finding that district court did not abuse its discretion when it admitted a
statement under the excited utterance exception of 803(2)); United States v.Iron Shell, 633 F.2d 77, 85 (8th Cir. 1980) (finding that district court did notabuse its discretion when it admitted doctor's testimony under 803(4)), cert de-nied, 450 U.S. 1001 (1981).

44. See Swift, supra note 1, at 478-79; Raeder, supra note 2, at 31.
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which party cites the hearsay exception or which exception
they cite. Thus, even without the catchall exceptions, a party
who convinces the trial court to adopt its position on any given
exception has a significant chance of being upheld on appeal.
One reason this occurs is because appellate courts seem to have
more difficulty holding that district court judges abused their
discretion than holding that they made errors of law. Although
this reflects the reality that appellate judges do not review dis-
cretionary decisions de novo, but simply determine whether the
trial court's action exceeded its bounds, another factor must be
considered. Finding an abuse of discretion is an indictment of
the trial judge's behavior which is absent from an abstract pro-
nouncement that the judge misapplied the law. Judges do not
want to chastise their colleagues and are not currently required
to do so.

Indeed, the Supreme Court has not encouraged judges to
engage in rigorous appellate review, even for issues subject to
the de novo standard. Instead, it recently blurred the differ-
ence between de novo, clearly erroneous, and abuse of discre-
tion standards in a procedural context, noting that a "district
court would necessarily abuse its discretion if it based its ruling
on an erroneous view of the law or on a clearly erroneous as-
sessment of the evidence."4 5 Thus, we should not be surprised
that courts often do not distinguish the nature of review for
Confrontation Clause challenges or evidentiary issues which
raise questions of law from that of discretionary evidentiary
rulings.

The harmless error doctrine further deters careful appel-
late review by erecting another hurdle which must be overcome
in order to win a reversal. Professor Swift reported that
slightly more cases were saved by harmless error than re-
versed.4 6 Are all such errors really harmless? Harmless error
should be an oxymoron in the catchall context where the evi-
dence is supposed to be the most probative on the issue, yet
that does not stop its frequent invocation. Judge Posner has
analogized the expansive code of constitutional criminal proce-
dure to "the grapes of Tantalus, since the equally expansive
harmless error rule in most cases prevents a criminal defend-
ant from obtaining any benefit from the code."47 Similarly,

45. Cooter & Gell v. Hartmarx Corp., 110 S. Ct. 2447, 2461 (1990).
46. See Swift, supra note 1, at 478 tbl. 1.
47. United States v. Pallais, 921 F.2d 684, 691 (7th Cir. 1990), cert. denied,

112 S. Ct. 134 (1991).
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harmless error coupled with the ever expanding catchall excep-tions have hastened the demise of the hearsay ban. Hearsay re-formers need to consider the reality of what judges arecurrently doing in order to determine whether further changeis desirable, the nature of such change, and the likely winnersand losers in the new hearsay regime.
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The Hearsay Rule at Work: Has It Been
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Eleanor Swift*

Hearsay reformers should be interested in how the hearsay
rule works in practice. Various proposals to abandon current
hearsay policy are put forth in this symposium. A study of how
the rule actually works may significantly affect these proposals.
If, for example, we knew that judicial rulings in the nation's
trial courts already amount to de facto abolition of the hearsay
rule, some reformers might argue that the law ought to be re-
laxed to conform to current practice, while others might con-
clude that we should retrench and reform the law to control
this judicial behavior. Whatever the posture, more information
about how the hearsay rule works in practice-who uses hear-
say, what kind, how often, and with what results-should en-
lighten a reformer's efforts.

In this Article, I report on the results of my research into
what is happening to hearsay,' bearing in mind that the answer
is elusive. Extensive data about the behavior of trial judges to-
ward hearsay is not available. There simply is no record of
most day-to-day rulings on evidence questions. Those rulings
that are recorded in pre-trial orders and in trial transcripts are
not easily accessible. Hotly contested evidence rulings can be
questioned on appeal, but many rulings are not contested and
many cases are not appealed. Thus, published judicial opinions
present only a small sample of what is happening to hearsay.
Other research techniques to investigate daily courtroom be-

Professor of Law, University of California, Berkeley. This paper
benefitted greatly from the work of my research assistants Sue Roeder, Carole
Reagan, Krystal Archibold, and Mari Mazour, and from the comments of my
colleague Robert Cole and my commentator Myrna Raeder.

1. In this Article I focus on what is happening in summary judgments,
bench trials, and jury trials. I have not taken as my topic those judicial actions
to which the rigors and technicalities of evidence law do not apply-for exam-
ple, sentencing and probable cause hearings. Nor have I investigated the vast
array of administrative proceedings in which administrative law judges treat
the use of hearsay under a "reasonable reliance" standard rather than the cat-
egorical admission process of the common law.

473
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havior, such as courtroom observation, interviews, and surveys,
would provide only anecdotal information and would be costly.

The inaccessibility of trial court actions regarding hearsay
is a frustrating fact of life. However, published opinions do tell
us something about how the hearsay rule works in practice.
They present a fair sample of the hearsay that is contested and
they obviously influence the subsequent behavior of trial
judges. Valuable information can be gleaned from an extensive
reading of published opinions, even without making claims of
statistical significance for any particular finding.

This Article is an initial effort to report on the hearsay
rule at work-who tries to use hearsay, what kind, and with
what success-recognizing the limitations of available data.
The resulting description sheds new light on existing commen-
tary about judicial treatment of hearsay, and on predictions
about what would happen if the hearsay rule were substantially
liberalized or abolished. 2

I. DESCRIPTION OF THE FEDERAL COURT
CASE SAMPLE

Research for this Article included a reading of all of the
federal district and appellate court opinions published in the
LEXIS database that deal with Federal Rules of Evidence
803(1), (2) and (4) from January 1981 to July 1991, Rule 803(3)
from January 1986 to July 1991, and all reported federal appel-
late opinions dealing with Rule 803(6) from January 1987 to
July 1991.3 Only those opinions that presented a clear decision
either to admit or exclude an item of hearsay under one of the
exceptions were counted.4

2. See, e.g., RICHARD 0. LEMPERT & STEPHEN A. SALTZBURG, A MODERN

APPROACH TO EVIDENCE 520-25 (2d ed. 1982); 4 JACK B. WEINSTEIN & MAR-
GARET A. BERGER, WEINSTEIN'S EVIDENCE 1 800[031, at 800-16 to 800-19 & at
Supp. 7 (1991 & Supp. 1991); Roger C. Park, A Subject Matter Approach to
Hearsay Reform, 86 MICH. L. REV. 51, 88-122 (1987); Eleanor Swift, Abolishing
the Hearsay Rule, 75 CAL. L. REV. 495, 498-518 (1987).

3. The term "published" opinion or case refers to publication on the
LEXIS system, not just in the Federal Reporter or Federal Supplement. The
search called up cases mentioning the particular Federal Rule 803 subsection
within 50 words of the word "hearsay." Because the number of reported cases
citing Rule 803(3) and (6) was much greater than the other exceptions, I lim-
ited my search for Rule 803(3) and (6) opinions to the more recent years, and
for Rule 803(6) to appellate cases only.

4. I did not count those cases in which the court cited the Federal Rule
but did not actually use the rule to decide a hearsay issue. A few cases dealt
with habeas corpus petitions from state prisoners claiming Confrontation
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The categories of admissible hearsay selected for study-
Rule 803(1)-(4) and Rule 803(6)-present interesting contrasts.
Hearsay statements governed by Rule 803(1)-(4)5 (present sense
impressions, excited utterances, statements of state of mind,
and statements made for medical purposes-the common law's
res gestae) typically involve oral rather than written evidence,
and are not usually generated in the declarant's routine out-of-
court conduct. In addition, these hearsay categories are impor-
tant in tort and criminal cases because they usually relate the
facts that are most sharply contested.6

Hearsay statements governed by Rule 803(6)7 (business

Clause violations. I counted only those cases in which the federal court indi-
cated its resolution of the hearsay issue decided by the state court.

5. These Rule 803 exceptions read as follows:
(1) Present sense impressions. A statement describing or ex-

plaining an event or condition made while the declarant was perceiv-
ing the event or condition, or immediately thereafter.

(2) Excited utterance. A statement relating to a startling event
or condition made while the declarant was under the stress of excite-
ment caused by the event or condition.

(3) Then existing mental, emotional, or physical condition. A
statement of the declarant's then existing state of mind, emotion, sen-
sation, or physical condition (such as intent, plan, motive, design,
mental feeling, pain, and bodily health), but not including a statement
of memory or belief to prove the fact remembered or believed unless
it relates to the execution, revocation, identification, or terms of de-
clarant's will.

(4) Statements for purposes of medical diagnosis or treatment.
Statements made for purposes of medical diagnosis or treatment and
describing medical history, or past or present symptoms, pain, or sen-
sations, or the inception or general character of the cause or external
source thereof insofar as reasonably pertinent to diagnosis or
treatment.

FED. R. EVID. 803(1)-(4).
6. Professor Park also notes the centricity of the Rule 803(1)-(4) catego-

ries and refers to them as the "transaction exceptions" which admit state-
ments "that are part of the same general transaction or occurrence as
independently admissible nonverbal conduct." Park, supra note 2, at 74.

7. Rule 803(6) reads as follows:
(6) Records of regularly conducted activity. A memorandum,

report, record, or data compilation, in any form, of acts, events, condi-
tions, opinions, or diagnoses, made at or near the time by, or from in-
formation transmitted by, a person with knowledge, if kept in the
course of a regularly conducted business activity, and if it was the reg-
ular practice of that business activity to make the memorandum, re-
port, record, or data compilation, all as shown by the testimony of the
custodian or other qualified witness, unless the source of information
or the method or circumstances of preparation indicate lack of trust-
worthiness. The term "business" as used in this paragraph includes
business, institution, association, profession, occupation, and calling of
every kind, whether or not conducted for profit.

FED. R. EVID. 803(6).
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records), on the other hand, must be written and must be the

product of a "regular" out-of-court practice. They often do not

report hotly disputed facts. In addition, the Rule 803(1)-(4) ex-

ceptions are strictly categorical and do not refer to "trustwor-

thiness," whereas Rule 803(6) permits the court to consider

trustworthiness as a basis for exclusion.

For purposes of comparison with the federal decisions, I

also read all reported opinions involving these same hearsay ex-

ceptions in two state jurisdictions-Michigan and Florida-that

had adopted a version of the Federal Rules of Evidence.8 The

number of such opinions published from January 1981 to July

1991 in both states was small. It was therefore not possible to

analyze patterns of hearsay use, but Part IV of this Article con-

tains a discussion of these states' judicial interpretations of the

Rule 803(1)-(4) exceptions in cases of alleged sexual abuse of

children.
The fact that a large percentage of federal circuit court

opinions (and in some circuits a majority of the opinions) are

not officially published necessarily limits our ability even to de-

scribe what appellate judges, let alone trial judges, are doing

with hearsay.9 In general, official publication means that some

8. Both states have modified the Federal Rules of Evidence in interest-
ing ways. For example, "Michigan Rule 803(4) is narrower than Federal Rule
803(4), restricting the exception to the treatment situation by including the

phrase in connection with 'treatment' after 'diagnosis' and changing the word
'pertinent' to 'necessary."' WEINSTEIN & BERGER, supra note 2, 91 803(4)[02], at
803-154 to 803-155.

The Florida statute contains more variation. Florida Rule 803(1) restricts
the admission of a statement "made under circumstances that indicate its lack
of trustworthiness." FLA. STAT. ANN. § 90.803(1) (West 1979). Florida also
modified its versions of Rule 803(3) and (4), but not in ways important to this
Article.

It is significant that both Michigan and Florida omitted residual provisions
similar to the Federal Rules 803(24) and 804(b)(5). In 1985, Florida enacted a
special residual exception for statements of abused children. See in~fra note 94
and accompanying text.

9. At present, no systematic studies exist which even permit us to
reliably estimate how many decisions were unpublished in each of the
years since 1964.... In 1984, [Administrative Office] data suggest that
the rate of nonpublication varied from a low of 33.6 percent in the
Eighth Circuit to a high of 79.2 percent in the Third.

Donald R. Songer, Criteria for Publication of Opinions in the US. Courts of
Appeals: Formal Rules Versus Empirical Reality, 73 JUDICATURE 307, 308
(1990). Michigan publishes relatively few state appellate court opinions. In
1990, for example, of 4,190 opinions, the Michigan Court of Appeals published
only 348 opinions, and released another 128 opinions at the request of the par-
ties. Telephone Interview with Carole Bryde, Deputy Clerk, Michigan Court
of Appeals (Sept. 27, 1991).
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legal issues, but not necessarily the hearsay issues, had prece-

dential value under criteria that differ from circuit to circuit

and from state to state.'0 If unpublished opinions were studied,

new insights into the hearsay rule might indeed emerge."

Parts II through IV of this Article report the major de-

scriptive insights into the hearsay rule at work that I gained
from study of the federal, Michigan, and Florida opinions. Part
V reports on a small survey of state prosecutors concerning ju-

dicial competence with hearsay. Part VI analyzes how the re-

ported trends in hearsay practice might influence our thinking
about hearsay reform.

II. WHAT IS HAPPENING TO HEARSAY UNDER
RULES 803(1)-(4) AND 803(6)?

Table I reports basic information from the published cases
about federal district court admission of hearsay.

A. DIsTRICT COURTS SEE MORE CRIMINAL CASES RAISING
HEARSAY ISSUES, Do NOT JUST ROUTINELY ADMIT

HEARSAY, AND ARE SELDOM REVERSED

Table I shows first that for every hearsay exception but

Rule 803(4), criminal prosecutions raise more of the contested

hearsay issues than do civil cases. This is true even though civil

cases preponderate on the trial and appellate dockets in federal

court.'2 Second, district courts certainly have not abolished the

10. While "each circuit continues to operate under its own criteria for de-
termining whether a decision merits publication . .. the main thrust of the
rules in each circuit is that only decisions with precedential value will be pub-
lished." Songer, supra note 9, at 308. Michigan provides more precise guide-
lines for mandatory publication, such as those cases that establish a new rule
of law, alter or modify an existing rule of law, criticize existing law, or raise
legal issues affecting the public interest. MICH. Cr. R. 7.215(B).

11. A study of all unpublished opinions in three federal circuits for 1986
suggests that "there are important reasons to include at least a sample of un-
published decisions in most future studies of the courts of appeals." Songer,
supra note 9, at 313. Songer's study reports that these decisions did not uni-
formly affirm the decisions of the court or agency below, that the political val-
ues of the judges appeared to affect their votes in a nontrivial number of
unpublished opinions, that individual judges participated in published opinions
at significantly different rates, and that different circuits may attribute signifi-
cance to appeals based on the status of appellants. Id at 311-13.

12. Sixty percent of the appellate opinions read for this Article involved
criminal prosecutions. In contrast, only 31% of all federal cases terminated on
the merits during the year ending June 30, 1990 involved criminal cases. AD-

MINISTRATIVE OFFICE OF THE UNITED STATES, 1990 REPORT OF THE DIRECTOR

ACTIVITIES OF THE ADMINISTRATIVE OFFICE 106 (1990) [hereinafter ADMINIS-
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TABLE I

GENERAL INFORMATION ON FEDERAL DISTRICT COURT

ADMISSION OF HEARSAY

Federal Total Cm CrimInal Total Trial Total Total Total

Rule of cases Court Couft Admits Appeals Errors Reversibl

Evidence Admit Excludes Errors

003111 37 lt 21 24 13 05% 26 6 2
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hearsay rule under these five exceptions by admitting hearsay

whenever it is offered. In fact, Table I shows that in the re-

ported cases dealing with Rule 803(1)-(4), district courts have

excluded the hearsay in forty-one percent of the cases.13

Finally, whether federal district courts admit or exclude

the hearsay, appellate courts usually uphold the district courts'

decision on appeal. Table I shows that twenty-six percent1 4 of

the district courts' decisions were found erroneous but in only

thirteen percent 15 of the cases did the errors cause reversal.

This rate of reversal corresponds with overall reversal rates for

civil and criminal cases,11' but the impression is unmistakable

that many federal appellate courts do not think it is their role

TRATIVE OFFICE REPORT]. These figures exclude prisoner petitions, bank-

ruptcy cases, administrative appeals, and original proceedings, which, if

included, would tip the caseload even more strongly toward civil cases. Id.

During the same year, courts completed 11,502 civil trials as compared to 8931

criminal trials. Id. at 161. Other researchers have also noted that criminal

cases disproportionately involve evidentiary issues. See Mark M. Dobson, Evi-

dence, 1987 Survey of Florida Law, 12 NOVA L. REV. 463, 464 n.4 (1988) (Dur-

ing 1987, 67% of criminal appellate cases in the Florida state courts discussed

evidentiary issues, while only 33% of the civil opinions did so.).
13. District courts admitted hearsay in 59% of the cases, see tbl. I, and ex-

cluded hearsay in the remaining 41% of the cases.
14. Fifty-one of 198. See supra tbl. I.
15. Twenty-five of 198. See supra tbl. I.
16. Overall, the circuit courts reversed in 13% of appeals terminated on

the merits during the year ending June 30, 1990. ADMINISTRATIVE OFFICE RE.

PORT, supra note 12, at 121. (Again, this figure excludes prisoner petitions,

bankruptcy cases, administrative appeals, and original proceedings.) But see

David P. Leonard, Power and Responsibility in Evidence Law, 63 S. CAL. L.

REV. 937, 966 n.129 (1990) (citing authorities suggesting that reversal rates for

evidentiary errors in federal courts are disproportionately low).
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to review district court admission and exclusion decisions care-
fully. The deferential "abuse of discretion" standard of re-
view17 produces a low rate of trial court error. Sometimes,
appellate courts decline to decide the question of error at all.T8
And, when error is found, the harmless error doctrine reduces
even further the rate of actual reversal, as the next table
shows.19

B. REVERSIBLE ERROR IS MORE FREQUENT IN CIVIL THAN IN

CRIMINAL CASES

Table II reports the number of errors that were found to
require reversal compared with the total number of errors com-
mitted in admitting hearsay on behalf of each party. Table II
shows that prosecutors are very successful in having admission
of hearsay upheld. While making ten findings of error in crimi-
nal cases under Rule 803(1)-(4), appellate courts reversed only
one case. And while making six findings of error under 803(6),
appellate courts reversed only two cases. Overall, appellate
courts reversed only three of the sixteen (19%) criminal cases.

Reversals in civil cases for the improper admission of hear-

17. Many federal circuit courts recite variations of the following litany
prior to deciding evidence issues:

Before turning to appellants' specific claims, we recognize 'the
long held view of this Circuit that the trial judge is in the best posi-
tion to weigh competing interests in deciding whether or not to admit
certain evidence. Absent an abuse of discretion, the decision of the
trial judge to admit or reject evidence will not be overturned by an
appellate court.'

United States v. Scarpa, 913 F.2d 993, 1015 (2d Cir. 1990) (citations omitted).
Circuit courts do, however, recognize that correct construction of the Fed-

eral Rules is a question of law to be reviewed de novo. United States v. Lai,
934 F.2d 1414, 1419, 1421 (9th Cir. 1991), cert. denied, 112 S. Ct. 947 (1992).

18. See, e.g., United States v. Bentley, 875 F.2d 1114, 1118 (5th Cir. 1989)
("Thus, even if the admission of the records violated the hearsay rules or the
confrontation clause, an issue we do not decide, such error was harmless be-
yond a reasonable doubt.").

19. Whether appellate courts are abusing the harmless error doctrine is
an important topic that is beyond the scope of this Article. In the cases read
for this Article, harmless error was often found because the declarant also tes-
tified. The hearsay item was then "merely cumulative," even if erroneously
admitted. This analysis ignores the powerful impact that a prior consistent
hearsay statement can have. In three Florida cases, the courts recognized the
harmful effect of improperly admitting a victim's prior consistent hearsay
statement when charges of sexual abuse boiled down to a credibility contest
between the victim and the accused. See Kopko v. State, 577 So. 2d 956, 962
(Fla. Dist. Ct. App. 1991); Lazarowicz v. State, 561 So. 2d 392, 394 (Fla. Dist. Ct.
App. 1990); Bradley v. State, 546 So. 2d 445, 447 (Fla. Dist. Ct. App. 1989).
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TABLE 11

REVERSIBLE ERRORS BY PARTY

Federal Civil Plaintiff Civil Defendant Proscutor Criminal Defendant

Rule of w To.,t *A.d l T ToI Al- T"l

Evidence E-on 6,-o,, E, - -o' bo Ee n &o t-

1031 1 0 1 l o 3 0 0
803121 0 0 2 4 0 4 0 0
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803141 0 0 I 2 0 0 0 0
Su Totl~I 3 4 4 7 l 0 0 0

803161 3 * 2 6 3 * 0 0
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say are far more frequent.2 0 Table II shows that of twenty-one
errors found in civil cases, appellate courts reversed twelve
(57%) decisions. This higher rate of reversal in civil cases con-
tradicts the generally held view that courts strictly enforce the
exclusion of hearsay in criminal cases. 21 Possible explanations
include judicial reluctance to expend governmental resources in
new criminal trials, better preparation of criminal cases
through police work, or tolerance of error in criminal cases
when judges believe that the defendant is guilty.

C. IN THE PUBLISHED CASES, PLAINTIFFS AND PROSECUTORS
USE MORE HEARSAY

Table III shows, for each respective party, the number of
published attempts to offer hearsay under Rule 803(1)-(4), the
number of successful admissions (after "correction" by the ap-
pellate court where applicable), and the resulting rate of suc-
cessful hearsay use. The figures in Table III reveal a consistent
level of attempted use of hearsay by plaintiffs and prosecutors
across all exceptions, a lower level of attempted use by civil de-
fendants, and with the exception of Rule 803(3), an even lower

20. Overall reversal rates in federal courts support this finding generally,
but do not reveal the comparative numbers of harmful versus harmless errors.
In the year ending June 30, 1990, the circuit courts reversed twice as often in
civil cases than in criminal cases (eight percent of criminal appeals and 16% of
civil appeals-excluding prisoner petitions, bankruptcy cases, and administra-
tive appeals). ADMINISTRATIVE OFFICE REPORT, supra note 12, at 121.

21. Professor Park states that "the judicial attitude toward exclusion ap-
pears to be stricter in criminal cases." Park, supra note 2, at 87. Park relied
on the proposition asserted by Judge Weinstein and Professor Berger that
"[rieversible error is found considerably more frequently in criminal cases
where hearsay is improperly admitted against a defendant." WEINSTEIN &
BERGER, supra note 2, ¶ 800[03], at 800-18. The published cases summarized in
Table II do not support this proposition.
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TABLE III

SUCCESSFUL USE OF HEARSAY BY PARTY

Civil Plaintiff CIvil Defe4dant Prosecutor Criminal Defendant
Fed ri c__i vAds*| o
Rule of T.. T-TI 7 .ic,.

Evidence 0r_ - -y A" -_ | _
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level of use by criminal defendants. What explains this? Per-
haps plaintiffs and prosecutors pursue those cases in which at

least some of the transactional hearsay (hearsay that follows
closely on the litigated events) supports their claim. Then, they
try to use this hearsay because they bear the burdens of proof
in civil and criminal cases.

It is surprising, however, that civil defendants are under-
represented as hearsay users even in the cases dealing with
business records, as is shown in Table IV.

TABLE IV

SUCCESSFUL USE OF BUSINESS RECORDS BY PARTY

Fedel lanCivil Defendant Prosecutof C nilnsl Defendant

FRule of eT- i c * c *Czet I*

Evidence e axi *&.i 04.._ fl ton_. 00 A__| y> Ba

The figures in Table IV show that civil defendants were propo-

nents of hearsay in only fourteen of the eighty-two (17%) total
business records cases. This is somewhat counter-intuitive.
Professors Lempert and Saltzburg have written that wealthy
organizations "are likely to have access to more hearsay evi-
dence than the individuals they oppose."2 2 Business records ex-

emplify the type of hearsay that civil defendants, which are

large organizations in most of the published cases, can create
and utilize to their advantage.23

Perhaps civil defendants show up less frequently in the

published cases because the hearsay they offer is more clearly
admissible and thus contested less frequently. There is, how-

22. LEMPERT & SALTZBURG, supra note 2, at 521.

23. "Where the information is recorded in files, it may have been recorded

selectively by agents who elicited information by leading questions or who in-

cluded only what they thought their superiors most wanted to hear, and it

may include statements by individuals of doubtful credibility." Id at 522.
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ever, a high rate of error in civil defendants' use of business
records (five errors found in fourteen attempts by civil defend-
ants, plus two findings that admission of the evidence was
"harmless" whether erroneous or not). Another possible expla-
nation, suggested by Professor Raeder in her Comment to this
Article, is that tactical trial considerations motivate civil de-
fendants to present live witnesses whenever possible and to
avoid the use of hotly disputed hearsay.2 '

D. CERTAIN PARTIES SEEM To HAVE MORE SuccESs GETTING
THEIR HEARSAY ADMITrED AND UPHELD

Tables III and IV also show the rate of success in securing
admission of hearsay by the respective parties. Prosecutors are
the most successful: Seventy-four percent of their attempts re-
sulted in admission under the Rule 803(l)-(4) exceptions, and
eighty-two percent were successful under Rule 803(6). Crimi-
nal defendants, on the other hand, found the exclusion of their
hearsay upheld in more than seventy-five percent of their
attempts.25

In civil cases, plaintiffs were successful in getting their
hearsay admitted in approximately fifty-five percent of the at-
tempts decided under both Rule 803(1)-(4) and Rule 803(6).
Civil defendants were more successful under Rule 803(1)-(4)

24. See Myrna S. Raeder, The Hearsay Rule at Work. Has It Been Abol-
ished De Facto by Judicial Discretion, 76 MINN. L. REv. 507, 509-10 (1992).

25. These figures do not include criminal acquittals since prosecutors can-
not appeal such cases. In those cases we might expect to find more exclusion
of prosecutors' hearsay and more admission of defendants' hearsay, thus
changing the prosecutors' and defendants' success rates. Although the govern-
ment can appeal certain types of final orders and certain interlocutory rulings,
including suppression of evidence pursuant to 18 U.S.C. § 3731 (1988), the gov-
ernment cannot appeal evidentiary rulings after jeopardy has attached. See
Kate Stith, The Risk of Legal Error in Criminal Cases Some Consequences of
the Asymmetryj in the Right to Appeal, 57 U. Cm. L. REV. 1, 53 (1990). In sev-
eral reported Michigan cases, the pre-trial suppression of prosecutors' hearsay
that had led to dismissal of the criminal charges was reversed on appeal. See,
e.g., People v. Edgar, 317 N.W.2d 675, 677-78 (Mich. Ct. App. 1981). Neverthe-
less, the published criminal appeals are a fair sample of how courts resolve
contested hearsay issues in criminal cases. Only 20%o of criminal cases tried in
federal court result in acquittal, so 80%o of criminal trials are subject to appel-
late review. See ADMINISTRATIVE OmCE REPORT, supra note 12, at 196. Dur-
ing the reported period, there were 56,519 total criminal defendants. Of these
criminal defendants, 8193 obtained a dismissal and 40,452 pled guilty or nolo
contendere. Of the remaining 7874 criminal defendants, judges convicted 14%,
juries convicted 66%, and the remaining 20%16 were acquitted. Id It is also
claimed that most convicted defendants do appeal and do raise any possibly
significant legal issue. See Stith, supra, at 13 n.39.
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than Rule 803(6), getting hearsay admitted in sixty-five percent

of their attempts under the former, but in only thirty-six per-

cent under the latter.
There may or may not be statistical significance in the

comparative success rates in these published cases, but a rough

pattern does emerge. With Rule 803(1)-(4) hearsay, prosecutors

are far more successful than all other parties, and civil defend-

ants may be slightly more successful than plaintiffs.

A common sense explanation of these comparative success

rates would be that prosecutors are better at securing admissi-

ble hearsay, given their resources at the crime scene and the re-

petitive nature of the cases they try. Plaintiffs need to use

more contested hearsay than do defendants to fulfill their pro-

duction burden, and more of their hearsay (indeed, about fifty

percent of it) may be questionable.
A critic of the justice system might say, however, that so-

cial, political, and economic values affect judicial decision-mak- 4

ing-even decisions about the admission of hearsay. Such a

critic would hypothesize that outcomes are influenced by who

is offering the hearsay. In a system where the perception of be-

ing soft on crime can be politically damaging for the court,

prosecutors may get almost any hearsay admitted and are then

successful on appeal. Courts may also treat civil defendants

(who generally represent more established economic and socie-

tal interests) generously, while treating civil plaintiffs (under-

dogs seeking to change the status quo in their favor) grudgingly

and with suspicion. Criminal defendants, particularly in the

drug and organized crime cases that inhabit the federal courts,

get nowhere with hearsay. According to these explanations,

judges have not abolished the hearsay rule de facto, but they

may be discriminating in their application of it sub rosa.

Some commentators suggest that judges do exhibit bias

against criminal defendants when they make decisions as a

matter of "judicial discretion" in other contexts.26 However,

26. See J. Alexander Tanford, A Political-choice Approach to Limiting

Prejudicial Evidence, 64 IND. L.J. 831, 838, 864-65 (1989). Professor Tanford re-

ports that a random sample of opinions reviewing the admissibility of prejudi-

cial evidence demonstrates that "appellate courts systematically rule against

criminal defendants when making prejudice rule decisions." Id. at 865. Others

suggest that judicial bias may be class-based. Id at 865 n.229. If so, judges

could be predisposed against some civil plaintiffs.
The study of unpublished federal appellate decisions, discussed by

Songer, supra note 9, reports that "the Eleventh Circuit was more than twice

as likely as the Fourth Circuit to publish opinions in cases with underdog ap-

pellants and all of the differences were [statistically] significant." Id at 313.
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the trial court's decision to admit or exclude hearsay is sup-
posed to be categorical, not discretionary. The categorical
structure of the rule is intended to control the effects of judi-
cial bias or favoritism.2 So if the admission or exclusion of
hearsay favors certain parties and disfavors others, this might
be evidence that judges are inserting a more subjective and dis-
cretionary criterion of trustworthiness into the categorical
rules.28 A closer look at the Rule 803(1)-(4) cases, however,
suggests another explanation for the pattern of overall rulings
that operates irrespective of alleged discretionary biases of cur-
rent federal judges.

E. DIFFERENCES IN THE TYPEs OF HEARSAY DECLARANTS
OFFERED BY THE PARTIES UNDER RULE 803(1)-(4) MAY
EXPLAIN PROSECUTORS' COMPARATIVE SUCCESS

There is a certain degree of consistency in the types of con-
tested declarants' statements offered by prosecutors, criminal
defendants, and civil plaintiffs. Less consistency exists in the
hearsay offered by civil defendants. Moreover, the Rule 803(1)-
(4) exceptions seem to operate consistently in favor of the types
of statements prosecutors offer, and against the types of state-
ments criminal defendants and civil plaintiffs offer. This sug-
gests an explanation for the comparative success rates of the
parties that is rooted in hearsay policy.

In the cases represented in Table III, forty-five percent of
the hearsay statements offered by prosecutors (twenty-six of
fifty-eight) were made by crime victims, and courts admitted
these statements primarily under the exceptions for excited ut-
terances and statements made for medical purposes. Forty-
three percent of the hearsay statements offered by plaintiffs
(twenty of forty-six) were plaintiffs' own out-of-court state-
ments about the accident or other injury. Eighty-eight percent
of the hearsay statements offered by criminal defendants

Songer concludes that judges in the Fourth Circuit were much less likely than
their counterparts on the Eleventh Circuit to attribute significance to appeals
brought by lower status appellants. "Nothing in the official criteria for publi-
cation of the two circuits suggests that such a difference should exist and thus
the difference is most likely attributable to value preferences of the judges."
IdC

27. Indeed, this is one of the principal arguments favoring the categorical
process of admitting hearsay over a discretionary approach. See LEMPERT &

SALT2BuRtG, supra note 2, at 523.
28. For cases that reflect this trend see infra notes 57, 69 and accompany-

ing text.
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(thirty of thirty-four) were defendants' own out-of-court state-
ments, expressing the defendants' innocent state of mind after
the alleged crime, and even after arrest. Civil defendants of-
fered statements made by a variety of declarants.29

If we ask why prosecutors, plaintiffs, and criminal defend-
ants offer these recurring types of declarants' statements, the
answer is simple: They have access to them and they need
them. Prosecutors need the statements of victims to prove the
crime and the perpetrator. If the victim does not testify, the
prosecutor may still use evidence of the victim's previous out-
of-court statements. If the victim does testify, these hearsay
statements are useful to corroborate the in-court testimony.
Similarly, civil plaintiffs, particularly tort victims, need their
own statements to prove the tort or other civil wrong, and to
prove damages. If the plaintiff does not testify (usually because
he or she is deceased), the plaintiff's own prior hearsay state-
ment may be available. Again, the plaintiff's own hearsay is po-
tent corroboration even if the plaintiff does testify. Criminal
defendants often do not testify in their own defense, but they
would like to present their own exculpatory story to the trier
of fact. Thus, criminal defendants resort to statements they
made outside of court, primarily using the Rule 803(3) excep-
tion for "state of mind."30

Common sense may explain why these types of hearsay
statements are consistently offered, but why there is something
of a consistent judicial response to them in the published opin-
ions must still be examined. Is there over-exclusion of the
hearsay offered by criminal defendants and civil plaintiffs that
amounts to judicial "revision" of the hearsay rule? Is there
over-admission of the hearsay offered by prosecutors that
amounts to judicial "abolition?"

The answers to these questions, arrived at in Parts III and
IV of this Article, can be briefly stated. It does not appear that
judges are revising the Federal Rules to over-exclude the hear-
say statements of civil tort plaintiffs and criminal defendants;

29. Civil defendants offered statements made by their own employees in
only three cases. They also offered observations made by third parties under
Rule 803(1) and 803(2), and medical records that incorporated information pre-
viously related by plaintiffs under Rule 803(4).

30. One district attorney wrote in response to a written survey conducted
for this Article that when defendants get this type of hearsay admitted, "this
tactic helps defendant's attorneys get in defendant's defense without having to
put their client on the stand." See inkfra note 97 and accompanying text (dis-
cussing how the written survey was conducted).
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the decisions are justifiable textbook applications of the cate-

gorical exceptions. Expansive treatment of the exceptions does

occur, however, when judges admit the hearsay statements of

crime victims. The comparative utility of the Rule 803(l)-(4)

exceptions for admitting the statements of crime victims versus

the statements of civil tort victims is striking.

III. CURRENT HEARSAY POLICY UNDER RULES V

803(1)-(4) OPERATES AGAINST "RISKY
DECLARANTS"

Criminal defendants and civil plaintiffs appear to have two

things in common: They seek to admit their own statements as

hearsay and they do not fare well in getting them admitted.

Why? Simply put, the out-of-court statements of these parties

illustrate the types of circumstantial sincerity risks that the

hearsay rule has always sought to exclude.3 ' One circumstan-

tial risk of the declarant's insincerity results from the fact that

such statements are typically made after the events that gave

rise to the litigation. Another arises because these statements

are usually self-serving; the civil plaintiff's statement attributes

cause or fault; the criminal defendant's statement expresses the

defendant's innocence.
In a previous article, I described the paradigm "risky de-

clarant" who demonstrated these classic sincerity risks.32 The

paradigm was a civil tort plaintiff injured in an industrial acci-

31. Professor Imwinkelried traces the history of what he calls the cor-

mon law "obsession" with sincerity risks, an obsession shared by generations

of evidence rule drafters. Edward J. Imwinkelried, The Importance of the

Memory Factor in Analyzing the Reliability of Hearsay Testimony: A Lesson

Slowly Learnt-and Quickly Forgotten, 41 FLA. L. REV. 215, 219-22 (1989). The

emphasis on sincerity remains in the Federal Rules, although the Rules also

stress the problem of the declarant's memory. Id at 228-29.

32. Swift, supra note 2, at 495-98. Three paradigm declarants described in

the article represent three of the principal problems addressed by the hearsay

rule. My purpose was to analyze whether other rules of admission and exclu-

sion and the rules evaluating sufficiency would exert any limits on the use of

hearsay spoken by these three declarants if the hearsay rule was abolished. I

also examined what effect free admission would have on the factfinder, the

parties, and the adversary system. The three paradigm declarants were the:

1. Abstract declarant, presenting the problem of evaluating the

reliability of a hearsay statement with only minimal information

about its source;
2. Risky declarant, presenting the problem of evaluating hearsay

motivated by self-serving interests; and
3. Burden-shifting declarant, presenting the problem of trial "by

affidavit" or "by business record" which shifts the burden onto the

opponent to impeach a wholly documentary case.



19921 HEARSA Y IN PRACTICE 487

dent. The circumstances in which she spoke outside of court

gave her a motive to blame the accident on the malfunctioning

of the machine, rather than on herself.3 3

In the recent federal cases, similar risky declarants-civil

tort plaintiffs34 and criminal defendants35-offered self-serving

out-of-court statements. These "risky" hearsay statements,

which supposedly bear an unacceptable risk of insincerity, are

being excluded from trials, thus showing that the hearsay rule

has not been abolished. My reading of most of the cases sug-

gests that the courts carefully applied the categorical excep-

tions. Thus, judges excluded the "present sense impressions" of

civil plaintiffs that were not contemporaneous with the per-

ceived event under Rule 803(1).36 They excluded "excited ut-

Id at 498-518.
In the recent federal cases discussed in this current Article, courts ex-

clude the statements made by the abstract and risky declarants. The docu-

mentary burden-shifting declarant did not appear, but an additional type did

appear-the child victim of alleged sex abuse. See infra part IV.

33. The paradigm case was Land v. American Mut. Ins. Co., 582 F. Supp.

1484, 1485-86 (E.D. Mich. 1984). The plaintiff sued the manufacturer of the

machine that she had been operating, but she died before trial from unrelated

causes and thus was not available to testify about what happened to her. She

made the hearsay statement eight days after the accident to an adjustor for

her employer's unemployment insurance company. In granting the defend-

ant's motion for summary judgment, the district court held that Mrs. Land's

statement did not fall within any hearsay exception. Id at 1486, 1489.

34. See, e.g., Rock v. Huffco Gas & Oil Co., 922 F.2d 272, 277-283 (5th Cir.

1991) (statement by seaman afflicted with a twisted ankle attributing fall to

hole in deck); Pau v. Yosemite Park & Curry Co., 928 F.2d 880, 889-90 (9th Cir.

1991) (statement by victim of a biking accident that "the brakes failed"); Gong

v. Hirsch, 913 F.2d 1269, 1272-74 (7th Cir. 1990) (statement by plaintiff suing

for medical malpractice reporting the cause of ulcer); Williams v. Wal-Mart

Stores, Inc., 922 F.2d 1357, 1359-61 (8th Cir. 1990) (statement by plaintiff suing

for negligence reporting details of accident); Clemente v. Espinosa, 749 F.

Supp. 672, 680-81 (E.D. Pa. 1990) (statement by plaintiff suing for slander);

Ramrattan v. Burger King Corp., 656 F. Supp. 522, 530 (D. Md. 1987) (state-

ment by plaintiff passenger in a car hit by a delivery truck reporting which

vehicle ran the red light).
35. Thirty of the 38 attempts by criminal defendants to use hearsay in-

volve their own statements. See supra tbls. III and IV. See, e.g., United States

v. Schwartz, 924 F.2d 410, 423-24 (2d Cir. 1991) (exculpatory conversations with

informer three months after conspiracy terminated excluded under 803(3));

United States v. Elem, 845 F.2d 170, 174 (8th Cir. 1988) (post-arrest exculpa-

tory statement excluded under 803(2)); United States v. Bancroft, No. 86-1554,

1987 U.S. App. LEXIS 12191, at *4-5 (6th Cir. Sept. 11, 1987) (defendant's letter

to his wife describing the alleged crime, written two weeks after the crime, ex-

cluded under 803(1)).
36. See Huffco Gas, 922 F.2d at 280-81 (excluding accident report filed by

plaintiff two days after the accident); Pau, 928 F.2d at 890 (excluding utterance

made two days after the accident).
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terances" by plaintiffs due to an insufficient showing of "stress"

caused by a startling event.37 They excluded statements of

plaintiffs' state of mind as irrelevant or as impermissible state-

ments of belief to prove a past fact remembered.38 And judges

excluded plaintiffs' statements to physicians as not "reasonably

pertinent to diagnosis or treatment" under Rule 803(4) when

the statements contained specific descriptions of cause or attrib-

uted fault.39 Some trial courts viewed medical histories offered

by injured plaintiffs as too self-serving (too "risky") to be relia-

ble when offered by the plaintiff at trial, but if the statements

contained historical facts about pain and treatment, the appel-

late courts required admissionY4 Plaintiffs' statements con-

tained in medical records were admitted as admissions, whether

risky or not, when offered by defendants. 41

The post-crime, and usually post-arrest, exculpatory state-

37. See, e.g., Pau, 928 F.2d at 889-90. But see Morgan v. Foretich, 846 F.2d

941, 945 (8th Cir. 1988) (reversing exclusion of statements made by a three-

year-old sexual abuse victim and providing an expansive interpretation of the

Rule 803(2) excited utterance exception). Morgan is discussed in the text ac-

companying infra notes 63-69.
38. See Huffco Gas, 922 F.2d at 279 (finding plaintiff's statements of pain

caused by twisted ankle not relevant to the dispute); Mayoza v. Heinold Com-

modities, Inc., 871 F.2d 672, 675-76 (7th Cir. 1989) (excluding plaintiff's expres-

sions of shock after being told that he held worthless investments in silver as

an improper statement of "belief" to prove a fact remembered-that he had

not authorized the investment).
39. See Huffco Gas, 922 F.2d at 277-78 (admitting plaintiff's statements

that he twisted his ankle, but excluding statements regarding the specific

cause of the accident-falling through a rusted-out step or slipping in some

grease); Gong v. Hirsch, 913 F.2d 1269, 1272-74 (7th Cir. 1990) (excluding plain-

tiff's statement that defendant's administration of prednisone caused his ul-

cer); Roberts v. Hollocher, 664 F.2d 200, 204-05 (8th Cir. 1981) (stating that if

the doctor's conclusion that plaintiff's injuries were caused by "excessive force

... were based on Roberts' statements to the doctor, we would have none of

the guarantees of proper motive and trustworthiness"); Ramrattan v. Burger

King Corp., 656 F. Supp. 522, 530 (D. Md. 1987) (excluding statements in hospi-

tal record as to which vehicle ran the red light and caused the accident).

40. See Williams v. Wal-Mart Stores, Inc., 922 F.2d 1357, 1362-63 (8th Cir.

1990); Wooldridge v. Bowen, 816 F.2d 157, 159-60 (4th Cir. 1987); see also Elmer

v. Tenneco Resins, Inc., 698 F. Supp. 535, 544-45 (D. Del. 1988); Harrigan v.

New Eng. Mut. Life Ins. Co., 693 F. Supp. 1531, 1532 (S.D.N.Y. 1988).

41. See Navarro de Cosme v. Hospital Pavia, 922 F.2d 926, 933 (1st Cir.

1991) (admitting notes of social worker written directly on plaintiff's medical

record because the notes were recorded for the purpose of obtaining treat-

ment); Onujiogu v. United States, 817 F.2d 3, 4-6 (1st Cir. 1987) (admitting hos-

pital record as an admission that four-year-old pulled pot of hot water onto

himself and mother, but ignoring issue of whether the emergency room nurse

would record such a specific statement of cause as part of her regular medical

practice); Harrell v. Fibreboard, No. 85-4604, 1989 U.S. Dist. LEXIS 14196, at

22-26 (E.D. Pa. Nov. 27, 1989) (admitting medical records under a combination
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ments of criminal defendants were excluded as not being suffi-

ciently contemporaneous with any relevant perceived event

under Rule 803(1);42 as not proved to be made while "excited"

by anything under Rule 803(2);43 as not describing any relevant

then existing state of mind under Rule 803(3);44 or as attempt-

ing to use state of mind simply to prove past facts.45 The fed-

eral courts seem to apply the "state of mind" doctrine with

great care.46 When criminal defendants made statements that

reflected an innocent state of mind before the crime occurred,

these statements were admitted under Rule 803(3).47

of the Rule 803(6) business records exception and Rule 803(4) medical records

exception).
42. See, e.g., United States v. Bancroft, No. 86-1554, 1987 U.S. App. LEXIS

12191, at *4-5 (6th Cir. Sept. 11, 1987) (excluding letter written two weeks after

the crime); United States v. Tucker, No. 90 CR 651, 1991 U.S. Dist. LEXIS

2790, at *5-6 (N.D. Ill. Feb. 12, 1991) (excluding the exculpatory statement

made to defendant's lawyer at the time of a prior plea, that defendant did not

know the gun was in the car, because the statement was not made in response

to a perception of a condition).
43. See United States v. Elem, 845 F.2d 170, 173-74 (8th Cir. 1988) (exclud-

ing defendant's exculpatory statement to police during custody that defendant

did not own the gun because the statement was not made while excited).

44. In some cases, statements of then existing state of mind were ex-

cluded as irrelevant to any disputed issue. See, e.g., United States v. Grant, No.

90-1159, 1991 U.S. App. LEXIS 13709, at '6-11 (6th Cir. June 24, 1991) (finding

taped statements concerning personal life and relation to co-defendant not ex-

culpatory and therefore irrelevant), cert denied, Ill S. Ct. 1628 (1991); United

States v. French, 900 F.2d 1300, 1302-03 (8th Cir. 1990) (finding statement of

intent to sell gun on day of arrest irrelevant because the gun was indisputably

still in defendant's possession during drug sale and subsequent arrest).

In other cases, statements by defendants recalling their past state of mind

of innocence were excluded as not contemporaneous with the state of mind

sought to be proved. See, e.g., United States v. Schwartz, 924 F.2d 410, 423-24

(2d Cir. 1991) (excluding defendant's statement recorded three months after

conspiracy ended); United States v. Carter, 910 F.2d 1524, 1530 (7th Cir. 1990)

(excluding defendant's statement to his mother that he had confessed one

hour earlier to save his girlfriend).
45. Several cases apply "the fact remembered" exclusionary clause of

803(3) very accurately. See, e.g., United States v. Scrima, 819 F.2d 996, 1000

(lth Cir. 1987) (holding defendant's statement to a friend that he had ample

funds to invest irrelevant in proving his belief and inadmissible if offered to

prove the fact remembered-that he actually had the money).

46. This was also true in the civil cases decided under Rule 803(3). When

civil plaintiffs offered hearsay statements made by customers or potential cus-

tomers to prove beliefs about products, or statements by employers to prove

motivation for job terminations, courts made sure that the declarants' state of

mind was relevant, and that their statements were not being used to prove the

truth of facts believed. See e.g., Kassel v. Gannett Co. Inc., 875 F.2d 935, 945-46

(1st Cir. 1989); Ocean Bio-Chem, Inc. v. Turner Network Television, 741 F.

Supp. 1546, 1551-61 (S.D. Fla. 1990).

47. See United States v. Peak, 856 F.2d 825, 832-34 (7th Cir.) (statement
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An avowed purpose of the traditional hearsay rule has

been to winnow out hearsay statements bearing unacceptable

sincerity risks. The Rule 803(1)-(4) exceptions operate to ex-

clude self-serving statements made by parties after the occur-

rence of the litigated events. If we assume that such

statements bear unacceptable risks, the published cases show

that the hearsay rule is working.

IV. ADMISSION OF STATEMENTS BY CHILD VICTIMS

ARE EXPANDING THE EXCITED UTTERANCE
AND MEDICAL STATEMENT

EXCEPTIONS

Prosecutors are far more successful in using the hearsay

statements of crime victims, also made after the occurrence of

the litigated events, under the Rule 803(1)-(4) exceptions.

Ninety-two percent of the statements of crime victims admitted

by district courts (twenty-two of twenty-four offered) were up-

held on appeal48-one under Rule 803(1); nine of eleven under

Rule 803(2),49 three of four under Rule 803(3), and all eight

under Rule 803(4). Allegedly sexually abused children made

nine of the victim statements.
In these cases, federal courts used three primary tech-

niques to expand the admission of hearsay. While this judicial

behavior does not amount to abolition of the hearsay rule, it

does expand the categories of admission beyond the more tradi-

tional view of hearsay risks still imposed in civil tort cases and

threatens to subvert what remains of the categorical structure

of the Federal Rules.50

made to defendant's brother, also a co-defendant, during planning stages of the

crime), cert. denied, 488 U.S. 969 (1988); United States v. Dempsey, No. 89 CR

666, 1990 U.S. Dist. LEXIS 15181, at *2-3 (N.D. Ill. Sept 17, 1990) (taped state-

ment on phone to informant).
48. The 24 cases in which prosecutors offered hearsay statements by

crime victims represent a subset of the study's 58 cases in which prosecutors

offered hearsay under the Rule 803(1)-(4) exceptions. See supra tbl. III.

49. In United States v. Ellis, the court held that the statements were

harmless, if erroneously admitted. 935 F.2d 385, 392-93 (1st Cir.) (statements

of child victim describing past assaults made to mother over a period of several

hours), cert. denied, 112 S. Ct. 201 (1991). In United States v. Sherlock, the

court held that the statements were inadmissible, but that the error was harm-

less. 865 F.2d 1069, 1083 (9th Cir. 1989) (statements by victims of sexual as-

sault one hour or more after the attack, and after victims had already told

several other people about it).
50. Professor Jonakait has demonstrated that judicial interpretation of

the residual exceptions to admit grand jury testimony not only stretches the

boundaries of the specific exceptions but threatens to override the categorical
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First, courts have made explicit new interpretations of the

terms of the categorical exceptions to respond to recurring fact

patterns that generate useful, and often necessary, hearsay for

the prosecution.51 Second, courts have liberally applied the

standard categorical terms to justify wider admission of victims'

statements. This is a process driven by the imperatives of the

adversary system and the doctrinal dynamic of the broad and

ambiguous terms used in the Federal Rules. As parties make

creative arguments, judges will creatively apply these flexible

terms to a large number of varied fact situations. The initial re-

strictive meanings of the terms may be lost. The process re-

sembles erosion more than outright abolition of the hearsay

rule.52

Finally, discretionary judicial admission of "trustworthy"

hearsay -explicitly rejected by the Advisory Committee for the

overall structure of the Rules53-is appearing in cases decided

under Rule 803(1)-(4). Judges make what sounds like their

own assessment of the credibility of the hearsay declarant.

They then justify admission of the hearsay under categorical

exceptions that do not include a trustworthiness test, asserting

that "circumstantial guarantees of trustworthiness" surround

the out-of-court statement.54 This is a radical departure from

traditional hearsay policy. Courts correctly refuse to consider

factors related to the declarant's untrustworthiness to exclude

hearsay that falls within a categorical exception.55 Thus, im-

structure. "As a result, the fundamental hearsay framework adopted in the

Federal Rules of Evidence is being subverted." Randolph N. Jonakait, The

Subversion of the Hearsay Rule: The Residual Hearsay Exceptions, Circum-

stantial Guarantees of Trustworthiness, and Grand Jury Testimony, 36 CASE

W. REs. L. REV. 431, 433 (1986).
51. Interpretation usually includes a discussion of the doctrinal terms and

a restatement of their meaning, often resulting in a judicial gloss added to the

exception. For an example, see i7nfra text accompanying note 76, discussing

the "same household" test applied in child sexual abuse cases. This type of

rule interpretation is usually controlled by appellate courts under the de novo

or plenary standard of review accorded to questions of law.
52. Appellate courts review these fact-contingent applications of doctrine

with great deference. The United States Supreme Court held in Cooter & Gell

v. Hartmarx Corp., 110 S. Ct. 2447 (1990), that these "fact-specific" rulings

should be reviewed under the "abuse of discretion" test. Id. at 2460.

53. FED. R. EVID. art. VIII advisory committee's note (Introductory Note:

The Hearsay Problem).
54. For a discussion of these cases, see intfra note 57, text accompanying

note 68, and note 69.
55. See United States v. Moore, 791 F.2d 566, 573-74 (7th Cir. 1986). But

see Overton v. State, 429 So. 2d 722, 723 (Fla. Dist. Ct. App. 1983) (using lack of

trustworthiness to exclude under 803(2) by importing the test of 803(1)); Solo-
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portation of the trustworthiness factor into exceptions where it
is not mentioned is a doctrinal dynamic that functions in one
direction: for admission, but not for exclusion. As judges im-
port this discretionary trustworthiness factor into more and
more exceptions, the categorical structure of the hearsay rule is
subverted.se These three judicial techniques are illustrated in
the published cases involving the exceptions for excited utter-
ances and for statements made for medical purposes.57

A. ExcITED U'TERANCES

The victim statements admitted in the published cases as
excited utterances under Rule 803(2) are typically made after
the alleged crime, identify the perpetrator, and are spoken to
the police, neighbors or, when children are involved, parents.
The ultimate question posed in applying the exception is

mon v. Shuell, 457 N.W.2d 669, 680-82 (Mich. 1990) (importing the trustworthi-
ness test of 803(6) into 803(8) in order to justify exclusion).

56. Evaluations of trustworthiness are, obviously, highly fact-contingent
judgments. If the trial court makes an evaluation of credibil-
ity/trustworthiness, it is reviewed under the "abuse of discretion" standard,
the most deferential standard. But it is appellate courts, not just trial courts,
that are importing the trustworthiness factor into admission decisions. For ex-
amples of such appellate court decisions see infra note 57, text accompanying
note 68, and note 69.

57. The techniques also appeared in cases involving statements of observ-
ers of litigated events offered under Rule 803(1). In United States v. Parker,
936 F,2d 950 (7th Cir. 1991), the court justified admission by reinterpreting
Rule 803(1) to add the gloss of "substantial contemporaneity" to the doctrinal
requirement of "immediately thereafter." Id at 954. In addition, the Parker
court invoked the trustworthiness factor, finding its conclusion about contem-
poraneity "buttressed by the intrinsic reliability of the statements" even
though the categorical exception makes no reference to trustworthiness. IL
In First State Bank of Denton v. Maryland Casualty Co., 918 F.2d 38 (5th Cir.
1990), the court took a further step toward integrating the trustworthiness fac-
tor into the categorical structure by referring to the Rule 803(24) catch-all ex-
ception to admit the hearsay item, "even assuming it did not meet the precise
contours of rule 803(1)." Id. at 42.

The only consistent technique used to expand admission of the documen-
tary records in criminal cases was the courts' application of Rule 803(6) over
the arguably pertinent public records exception of Rule 803(8). In several
cases, the prosecutor offered police, Federal Bureau of Investigation, and other
law enforcement records under Rule 803(6). Under the reasoning of United
States v. Oates, 560 F.2d 45 (2d Cir. 1977), these records should have been ex-
cluded as public records used by the prosecution under Rule 803(8)(B) or (C).
Id. at 66-68. In United States v. Hayes, 861 F.2d 1225 (10th Cir. 1988), the only
case in which this problem of overlap was mentioned, the court held that the
reasoning of Oates did not apply when the author of the report testifies, thus
eliminating the Confrontation Clause problem. Id at 1229-30. In the other
Rule 803(6) cases, it is doubtful that the author testified, thus leaving the over-
lap problem unsolved.

__-- _
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whether the statement is "a spontaneous reaction to the [star-
tling] occurrence or event and not the result of reflective
thought."58

In addressing statements made by adult victims of violent
crimes, courts narrowly apply the doctrinal requirement that
the declarant be "under the stress of excitement." They reason
that pain reduces the capacity to fabricated and they look for
evidence of the kind of stress that minimizes the declarant's
time and opportunity to reflect consciously on what
happened.60

In cases involving victims of non-violent crimes, the courts
substantially reduce the physical stress requirement. At least
in the reported cases, however, the time elapsed between star-
tling event and statement was also much shorter, a matter of a
few minutes.61 This may have increased the courts' confidence
that the declarants' statements were not the product of reflec-
tion. We cannot be sure, however, because there is little doctri-
nal analysis in these cases; in their opinions, the appellate
courts rely on the trial courts' factual finding that the categori-
cal condition of stress was satisfied.6 2

When the crime victim is a child who makes an out-of-
court statement about sexual abuse, courts have responded by

58. CHARLES MCCORMICK, MCCORMICK'S HANDBOOK OF THE LAW OF Evi.
DENCE § 297, at 854-55 (3d ed. 1984).

59. See Smith v. Fairman, 862 F.2d 630, 636 (7th Cir. 1988), cert. denied,
490 U.S. 1008 (1989).

60. See United States v. Scarpa, 913 F.2d 993, 1017 (2d Cir. 1990) (state-
ment by severely beaten victim who was "very nervous" and who spoke ap-
proximately five hours after the attack, just after his sister screamed when he
entered the emergency room); Jones v. Greer, 627 F. Supp. 1481, 1492 (C.D. Ill.
1986) (statement by victim of gunshot wound to police fifteen minutes after at-
tack). In Smith v. Fairman, the court approved admission of declarant's state-
ment made shortly after he was punched in the face, but disapproved
admission of a second statement made to police after the declarant "had time
to reflect on the events . .. and organize them." 862 F.2d at 636.

61. See United States v. Reich, No. 85-1993, 1987 U.S. App. LEXIS 5289, at
*6-7 (6th Cir. Apr. 22, 1987) (victim's statement, regarding defendant imper-
sonating a federal employee, made to neighbor "at the time of the defendant's
startling request" when victim appeared "very upset and nervous"); United
States v. Bailey, No. 87-1023, 1987 U.S. App. LEXIS 15727, at *26-29 (1st Cir.
Dec. 3, 1987) (juror's statement, regarding defendant's proposition to change
her vote, made to neighbor within three minutes of the incident when juror
appeared "nervous [and] upset").

62. Two other appellate opinions explicitly relied on the discretionary na-
ture of the trial court's ruling to uphold the finding of adequate stress. See
United States v. Lawrence, 699 F.2d 697, 703-04 (5th Cir.), cert. denied, 461 U.S.
935 (1983); United States v. Golden, 671 F.2d 369, 371 (10th Cir.), cert. denied,
456 U.S. 919 (1982).
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using the three techniques discussed above to expand the ex-
cited utterance exception. A civil case that relies on precedent
from federal criminal cases involving child victims best illus-
trates the court's use of a new interpretation of categorical
terms, of a liberal application of the terms to the facts, and of
the trustworthiness factor in an exception that makes no refer-
ence to trustworthiness at all. In Morgan v. Foretich,63 the
child victim's mother sued the child's father for damages on be-
half of her daughter. The district judge excluded all of the
hearsay statements about the father's abuse that Morgan's
daughter Hilary had made to her mother. The court excluded
the statements under Rule 803(2) primarily because the child
was incompetent as a witness at the time she made the state-
ments. As a result, the defendant secured a jury verdict in his
favor. Morgan appealed and obtained a reversal by the Fourth
Circuit on the basis of several evidence rulings.64

First, to justify admission of Hilary's statements as excited
utterances, the Fourth Circuit relied on a new doctrinal test in-
troduced in criminal cases.65 This new test allows the categori-
cal requirement of being "under stress" to cover a child who
does not report the startling events for hours or days. Under
this new doctrinal gloss on the categorical term, the lapse of
time is not measured from the event itself but rather from the
time of the "first real opportunity" to report the events to a
care-taker, usually a relative. The Morgan court adopted this
"first real opportunity" test of spontaneity on grounds that chil-
dren's lack of understanding of abusive events, and the fear and
guilt they experience, cause them to delay reporting.66 Of
course, this justification addresses only the sincerity risks, not
the increased memory risks that also result from delay, a prob-
lem overlooked in the opinion.

Second, the Fourth Circuit applied the new categorical re-
quirement of "first opportunity" to the facts surrounding Hil-
ary's statements in a liberal way, inasmuch as the child waited
several hours after being reunited with the mother to speak
with her. This additional delay in reporting, fatal to most "ex-
cited utterances," was justified by Hilary's tender years and her
nearly hysterical condition. It is "virtually inconceivable," the

63. 846 F.2d 941 (4th Cir. 1988).
64. Id, at 945-47.
65. See United States v. Iron Shell, 633 F.2d 77, 85-86 (8th Cir. 1980), cert

denied, 450 U.S. 1001 (1981); United States v. Nick, 604 F.2d 1199, 1202 (9th Cir.
1979).

66. Morgan, 846 F.2d at 947.
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Morgan court held, that the child, less than four years old,

would have the desire to lie required to fabricate her story.67

Finally, the Morgan court also invoked the discretionary
trustworthiness factor by relying on the circumstantial guaran-

tees of the trustworthiness of Hilary's statements that had

nothing to do with whether the statements were excited utter-

ances. Hilary's method of speaking-touching herself and use

of vocabulary-and her physical condition "lead to the conclu-

sion that .. . [the statements] are trustworthy and should have

been admitted into evidence."" By so explicitly relying on

other "guarantees" of trustworthiness to admit Hilary's state-

ments under a categorical exception, the court's opinion erodes

the categorical limits of the current hearsay rule. When this

pro-admission technique is combined with new interpretations
and liberal applications of the exceptions, one can see how the

imperatives of the prosecutor's need for evidence and the doc-

trinal dynamic of the Federal Rules contribute to this erosion.6 9

67. Id. at 948. Several state cases also illustrate the liberal application of

the doctrinal requirement of stress in cases involving children. In People v.

White, 555 N.E.2d 1241 (Ill. App. Ct. 1990), aff'd sub nom. White v. Illinois, 112

S. Ct. 736 (1992), the child victim underwent two periods of questioning by a

babysitter and her mother before making a statement to the police, 45 minutes

after the event. The trial court held that the statement was spontaneous. IdC

at 1250. The appellate court relied on a generalization that "it is unlikely that

a child of tender years will have any reason to fabricate stories of sexual

abuse." Id at 1249. See also State v. Plant, 461 N.W.2d 253, 264 (Neb. 1990)

(upholding admission of an "excited utterance" made by a four-year-old two

days after the alleged events and after police questioning).
68. Morgan, 846 F.2d at 948.
69. Prosecutors' use of statements made by accomplices or undercover

agents that implicate the criminal defendant also stretch the doctrinal limits

of excited utterances under Rule 803(2). In United States v. Vazquez, 857 F.2d

857 (1st Cir. 1988), the declarant was an accomplice being questioned in a

United States customs office after cocaine had been found in his luggage. The

alleged "startling event" was a statement by his colleague, also being ques-

tioned in the same room, "I don't know you." Id at 859. The declarant, ac-

cording to the testimony of the customs officer, responded angrily "[y]ou know

me.... I'm going to get all the blame and you guys are going to get out." Id

In United States v. Obayagbona, 627 F. Supp. 329 (E.D.N.Y. 1985), the declar-

ant was an undercover police officer who described a drug delivery almost fif-

teen minutes after receiving the contraband and a few minutes after making

the arrest. Id- at 334. The court describes the "successful arrest" and "pent-up

tension of his performance" as the necessary startling event. Id. at 339. Under

this approach, every police statement made after a "somewhat chaotic arrest"

would qualify as an excited utterance. This would result in the de facto aboli-

tion of the hearsay rule.
In a Minnesota state case (not counted in this survey because the state evi-

dence ruling was not approved by a federal court), the declarant, an accom-

plice to murder, returned to his apartment 90 minutes after the crime and told
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B. STATEMENTS MADE FOR MEDICAL PURPOSES

Most statements offered by prosecutors under Rule 803(4)

involved statements made by child victims of sexual abuse.

When the child victim's statements identified the abuser-a

clear attribution of guilt that would be impermissible under the

exception as it is applied in the typical civil personal injury

case70_courts found ways to admit the identifications as being

reasonably pertinent to diagnosis or treatments

The Eighth Circuit, the locus of many federal prosecutions

for child abuse, has developed a new interpretation of Rule

803(4) under its doctrine of "same household" to justify admis-

sion of child identifications of the alleged abuser.72 This doc-

trine is premised on the theory that the nature and extent of

the child's psychological problem will depend upon the identity

of the abuser and thus may be essential ("reasonably perti-

his neighbor that "Scott" (the defendant) got carried away. The evidence of

stress was that he looked "unnerved" and threw or slid a cup in frustration.

State v. Berrisford, 361 N.W.2d 846, 850 (Minn. 1985). It is doubtful that this

declarant lacked the time or opportunity to reflect on the event or organize his

thoughts.
One federal and one state reviewing court introduced the discretionary

trustworthiness factor to justify admission when the categorical limits of Rule

803(2) were strained. See United States v. Vasquez, 857 F.2d at 864 (finding

that declarant's statement "has sufficiently substantial guarantees of trustwor-

thiness to allow its admission as an exception to the hearsay rule"); State v.

Berrisford, 361 N.W.2d at 850 ("This basis of trustworthiness allows the admis-

sion of the statements in the discretion of the trial court as excited utterance

exceptions to the hearsay rule. The corroborating evidence also provides cir-

cumstantial guarantees of trustworthiness."). It bears repeating that the cate-

gorical structure of admission/exclusion decisions is undermined if the more

discretionary term "general trustworthiness" is equated to "stress."

70. See supra note 39 and accompanying text.

71. In contrast to statements by child victims, courts hold statements by

adult victims to a stricter standard. See, e.g., United States v. Iron Thunder,

714 F.2d 765, 773 (8th Cir. 1983) (admitting adult victim's description of rape

only because it "did not point to the persons responsible for her condition").

72. Several cases raising hearsay issues under Rule 803(4) involve federal

prosecutions for crimes committed on Native American lands. See United

States v. Provost, 875 F.2d 172, 177 (8th Cir.), cert denied, 493 U.S. 859 (1989);

United States v. Spotted War Bonnet, 882 F.2d 1360, 1363-64 (8th Cir. 1989), va-

cated and remanded, 110 S. Ct. 3267 (1990), affirned on remand, 933 F.2d 1471

(1991), cert. denied, 112 S. Ct. 1187 (1992); United States v. Shaw, 824 F.2d 601,

608-09 (8th Cir. 1987), cert. denied, 484 U.S. 1068 (1988); United States v.

Renville, 779 F.2d 430, 435-39 (8th Cir. 1985).
Two habeas corpus cases upheld the admission of statements under a simi-

lar "same household" test when applying state hearsay rules and the Confron-

tation Clause. See Gregory v. State of North Carolina, 900 F.2d 705, 706 (4th

Cir.), cert denied, 111 S. Ct. 211 (1990); Nelson v. Farrey, 874 F.2d 1222, 1224-26

(7th Cir. 1989), cert denied, 493 U.S. 1042 (1990).
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nent") to treatment under Rule 803(4). 3 This interpretation

has opened the door, at least in child abuse cases, to accusatory

statements against members of the victim's household made

months after the alleged abuse1 ' under conditions of direct and

insistent questioning,75 and has even been broadened to include

identification of relatives who do not share the "same house-

hold" with the child.76

Other courts have also broadly applied the requirement
that the statement be for "medical diagnosis or treatment."

Justice Lewis Powell (sitting by designation and concurring in

Morgan v. Foretich) noted the absence of any finding by the

district court that the child victim believed that her discussions

with a doctor had a "treatment" or "helping" purpose. Justice

Powell acknowledged the loss of trustworthiness resulting from

the expanded application of Rule 803(4) to statements made to

physicians consulted only as expert witnesses. He reasoned

that in such circumstances the professional objectivity of the

doctor is reduced and the veracity of the declarant's statements

is less certain. 78 Thus, he argued for application of the Rule 403

balancing test where no real treatment motive existed.

The most expansive new interpretation or liberal applica-

tion of Rule 803(4) appears in the recent opinion of the United

States Supreme Court in White v. Illinois.7 9 There, Justice

Rehnquist upheld admission of a statement of identification

made by a child sex abuse victim to an examining nurse and

doctor as being "made in the course of receiving medical

care."80 This reading of the exception appears to eliminate any

73. See Renville, 779 F.2d at 436-37.

74. See Shaw, 824 F.2d at 608-09 (statement made to doctor one year after

the initial report).
75. See Spotted War Bonnet, 882 F.2d at 13664-7 (Lay, C.J., dissenting) (al-

leging a government social worker employed manipulative interview tactics).

76. See Provost, 875 F.2d at 176-77 (expanding same household doctrine to

include "same immediate family" in the case of the victim's half brother who

did not share the same household but "at times" resided at victim's house).

77. Morgan v. Foretich, 846 F.2d 941, 952 (4th Cir. 1988) (Powell, J.,

concurring).
78. Id In United States v. Renville, 779 F.2d 430, 435-39 (8th Cir. 1985),

the court emphasized that the motive to speak truthfully about the perpetra-

tor's identity depends on the physician making clear that the identity is impor-

tant to the diagnosis and treatment. Id. at 438. See also Nelson v. Farrey, 874

F.2d 1222, 1224-25 (7th Cir. 1989) (testifying therapist had seen the child victim

for 59 treatment and evaluation sessions), cert denied, 493 U.S. 1042 (1990).

79. 112 S. Ct. 736 (1992).
80. Id at 742.
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requirement of treatment motive, and makes no mention of any
treatment-related purpose of the identification itself.

These expansive readings of Rules 803(2) and 803(4), com-
bined with the liberal use of the Rule 803(24) catch-all excep-
tion, create the sense that much of what a child victim says
outside of court about being sexually abused will be admitted in
federal trials. When the child victim does not also testify at
trial, the criminal defendant is burdened with impeaching a
case built on victim hearsay.8 ' In criminal cases, when no
showing is made that the child is unable to testify, fairness is-
sues rise to the constitutional level.82 Cases involving child vic-
tim hearsay fully bear out the prediction of Professors Lempert
and Saltzburg that liberalization of the hearsay rule will make
the prosecutor's task easier. 83

C. THE ADMISSION OF CHILD VICTIM STATEMENTS IN

MICHIGAN AND FLORIDA

Many of the published cases decided under the Rule 803(2)
and 803(4) exceptions in Michigan involved the statements of
child victims of alleged sexual abuse.84 The Michigan Supreme
Court has issued landmark opinions carefully interpreting each

81. The child witness thus creates a new type of burden-shifting declar-
ant. See supra note 32. Presentation of hearsay always reduces the risks for
the proponent and imposes more risks on the opponent. See Swift, supra note
2, at 514-16. Specifically, young children who could not withstand the court-
room tests of oath and competency may "testify" as hearsay declarants. Id. at
515. See also Morgan, 846 F.2d at 948-50.

82. The United States Supreme Court addressed the question whether a
child's unavailability is required by the Confrontation Clause in White v. Illi-
nois, 112 S. Ct. 736 (1992). The Court held that the Confrontation Clause did
not require the prosecution to produce the four-year-old child victim of a sex-
ual assault at trial or find the victim unavailable before the child's out-of-court
statements could be admitted under the spontaneous declaration exception or
medical examination exception. Id. at 742-43. When not required to justify the
use of hearsay with the declarant's unavailability, the prosecution is free to
employ all the tactical advantages of choosing hearsay over the live witness. It
is unfortunate that the Confrontation Clause is not being read to limit such
adversarial advantage-taking by the government. See, Eileen A. Scallen, Con-
stitutional Dimension of Hearsay Reforrm. Toward a Three-Dimensional Con-
frontation Clause, 76 MINN. L. REV. 623 (1992).

83. LEMPERT & SALrZBURG, supra note 2, at 522.
84. From January 1981 to July 1991, the Michigan Appellate Courts and

Supreme Court made 39 published rulings under Michigan's Rule 803(2) ex-
ception. Thirty-eight of these rulings were made in criminal prosecutions; of
these, 17 concerned statements of child victims reporting sexual abuse.

From January 1981 to July 1991, the Michigan courts made 21 published
rulings under the Rule 803(4) exception. Eleven involved criminal cases, and
of these, 10 involved child victim statements.
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of these exceptions. In People v. Kreiner,85 the court required
the laying of a specific foundation under Rule 803(2) regarding
the amount of time between the alleged sexual trauma and the
child's report.86 In People v. LaLone,87 the court held that a
child's statement identifying the perpetrator to a psychologist
was not relevant to diagnosis or treatment and therefore should
not have been admitted under Rule 803(4).88 The court re-
jected the "same household" rule adopted in earlier appellate
opinions, stating that the drafters of the rule did not intend
that the naming of an assailant be considered a description of
the general character of the cause or external source of in-
jury,8 9 and that action to protect the child from the abuser was
not part of medical treatment.90 The court stated that any
broadening of the doctrinal terms to admit specific statements
of fault should be accomplished through legislative
amendments'

Similarly, many cases decided by the Florida courts under
Rules 803(2) and 803(4) involve statements by child victims.92

The Florida courts have taken a very restrictive view of Rule
803(2), declining to admit child statements made even as little

85. 329 N.W.2d 716 (Mich. 1982) (per curiam).
86. Id at 720. The court rejected Michigan's common law "tender years"

exception (which permitted excusable delay in reporting) as not surviving the
adoption of Rule 803(2). In cases subsequent to Kreiner, the Michigan courts
have rejected child statements as not "excited" when made after long delays,
or after prior opportunities to report, or in response to questioning. See, e.g.,
People v. Straight, 424 N.W.2d 257, 258-261 (Mich. 1988); People v. McConnell,
358 N.W.2d 895, 896 (Mich. 1984).

87. 437 N.W.2d 611 (Mich. 1989).
88. Id at 613-16.
89. Id at 614. The court also reasoned that statements made in the course

of psychological treatment were less reliable than those made for medical
treatment. Id at 613.

90. Id at 614-15.
91. Id at 616. The Michigan appellate courts have followed LaLone in ex-

cluding statements of identification, but have expressed reluctance in so doing.
One court held that an identification was pertinent to medical care in order to
protect the victim from sexually transmitted diseases. See People v. Meeboer,
449 N.W.2d 124, 127 (Mich. Ct App. 1989), appeal granted, in part, 461 N.W.2d
484 (Mich. 1990). In other cases, the error in admitting an identification was
held harmless. See, e.g., People v. Hackney, 455 N.W.2d 358, 363-65 (Mich. Ct.
App. 1990).

92. All 15 rulings published from January 1981 to July 1991 under Flor-
ida's equivalent of 803(2) were in criminal cases. Of the 15, six involved child
victim statements.

Of 16 rulings published from January 1981 to July 1991 under Florida's
equivalent to 803(4), 13 were in criminal cases. Of the 13, eight involved child
victim statements.
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as one hour after the alleged abuse. Although noting the spe-
cial circumstances that generate delays in child abuse cases, the
Florida Supreme Court has held that the limits of its version of

803(2) could not be stretched to accommodate delayed reports.93

Part of the reason for the court's rigor in applying Rule 803(2)
may be that in 1985 the Florida legislature adopted a special
residual exception, Rule 803(23). Under this exception, state-
ments of children under the age of eleven that describe child or

sexual abuse may be admitted after the trial court makes a
finding of "reliability."94

Until 1991, Florida courts had also consistently rejected the
use of Rule 803(4) to admit statements identifying the perpetra-
tor, even in cases of child abuse. 95 In one very recent case,

93. State v. Jano, 524 So. 2d 660, 662-63 (Fla. 1988). In only one published
case did a statement made one hour after the alleged abuse qualify as an ex-
cited utterance; the victim-declarant in that case was suffering from vaginal

bleeding. Jackson v. State, 419 So. 2d 394, 395-96 (Fla. Dist. Ct. App. 1982).
94. Florida's Evidence Code provides:

(23) Hearsay exception; statement of child victim.
(a) Unless the source of information or the method or circum-

stances by which the statement is reported indicates a lack of trust-
worthiness, an out-of-court statement made by a child victim with a
physical, mental, emotional, or developmental age of 11 or less
describing any act of child abuse or neglect, any act of sexual abuse
against a child, the offense of child abuse, the offense of aggravated
child abuse, or any offense involving an unlawful sexual act, contact,
intrusion, or penetration performed in the presence of, with, by or on
the declarant child, not otherwise admissible, is admissible in evi-
dence in any civil or criminal proceeding if:

1. The court finds in a hearing conducted outside the presence
of the jury that the time, content, and circumstances of the statement
provide sufficient safeguards of reliability. In making its determina-
tion, the court may consider the mental and physical age and maturity
of the child, the nature and duration of the abuse or offense, the rela-
tionship of the child to the offender, the reliability of the assertion,
the reliability of the child victim, and any other factor deemed appro-
priate; and

2. The child either:
a. Testifies; or
b. Is unavailable as a witness, provided that there is other cor-

roborative evidence of the abuse or offense. Unavailability shall in-
clude a finding by the court that the child's participation in the trial
or proceeding would result in a substantial likelihood of severe emo-
tional or mental harm, in addition to findings pursuant to s. 90.804(1).

FLA. STAT. ANN. § 90.803(23) (West 1992).
95. See, e.g., Kopko v. State, 577 So. 2d 956, 960 n.8 (Fla. Dist. Ct. App.

1991) (per curiam). Courts occasionally mitigated the rigorous application of
the exception with harmless error rulings, but have refused to adopt broadly
the "same household" exception or other expansive interpretation in the pub-

lished cases. One court has even held that a report of rape, with no identifica-
tion, was not pertinent to a pregnancy examination. Bradley v. State, 546 So.
2d 445, 447 (Fla. Dist. Ct. App. 1989).
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however, a Florida appellate court adopted the "same house-

hold" rule, permitting the admission of identifications made by

abused children during medical treatment when the abuse took

place within the home.96

V. STATE DISTRICT ATTORNEY SURVEY RESULTS:

SOME VIEWS OF JUDICIAL COMPETENCE
WITH HEARSAY

I conducted a brief and modest survey of 169 state district

prosecutors on the question of judicial competence with hear-

say.97 The purpose of the survey was to gain insight into

whether trial judges are abolishing the hearsay rule in practice,

and to test the survey method for its usefulness in the future.

In brief, the prosecutors reported their perception that

state court trial judges significantly misunderstand the hearsay

rule and fail to apply it correctly.9 8 This perception was shared

equally between those who practice in federal rules and non-

federal rules jurisdictions.99 Interestingly, there was no consen-

sus that judges are "abolishing" the hearsay rule by over-admit-

ting hearsay. The prosecutors were split fairly evenly between

those who believe that when judges err they over-admit, and

those who believe that judges over-exclude; indeed, a slightly

higher percentage of the respondents cited error of over-exclu-

sion.100 This result may be affected by partisanship, but some

of the cited judicial mistakes worked in favor of the state and

against the defense. At the least, the survey indicates that trial

judges do not simply admit anything and everything out of frus-

tration with the hearsay rule.
The survey also asked the prosecutors to cite particular

problems of over-admission that could amount to abuse of the

rule. Sixty-one percent of those answering (thirty of forty-

96. See Flanagan v. State, 586 So. 2d 1085, 1093 (Fla. Dist. Ct. App. 1991)

(en bane).
97. These prosecutors provided a convenient sample for the simple reason

that they had attended a National College of District Attorneys' Career Prose-

cutor Course in the summer of 1991 and the address list was made available to

me through the help of Professor Ed Imwinkelried, who lectured at the

course.
98. I received 68 responses to the survey. Forty-six (68%) responded that

in their view trial judges do not understand the hearsay rule and fail to apply

it correctly either "frequently" or "about 50/50."
99. Twenty-two of the 46 district attorneys who responded "frequently" or

"about 50/50" practiced in federal rules jurisdictions.
100. Fifty-two percent (33 of 64) responded that judges tend to over-ex-

clude when they do not apply the hearsay rule correctly.
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nine) stated that the criminal defendant's own statements, usu-

ally self-serving, made to the police upon arrest or to others,
were widely admitted when offered by defense counsel in abuse

of the hearsay rule. Some respondents mentioned that judges

perceived these statements as admissions, even though offered
on behalf of the defendant. Others thought that trial courts ex-

hibit a general leniency with regard to hearsay offered by de-

fendants. Some prosecutors indicated their belief that judges

are lenient with the defendant when they believe that the de-

fendant is innocent or that the state's case is extremely strong.

In federal court, by contrast, leniency does not appear to

extend to defendants' self-exonerating statements. As dis-

cussed earlier, federal courts frequently and rigorously apply
Rule 803(3) to exclude self-serving statements made outside of

court by criminal defendants.' 01 A study of United States attor-

neys would be needed to test their perceptions of federal trial

court leniency toward defendants against these published cases.

VI. THE EFFECTS OF HEARSAY PRACTICE ON
HEARSAY REFORM

Several findings from this study are useful for hearsay re-

formers. First, civil plaintiffs have difficulty using their own
"risky" hearsay statements. Second, civil defendants appear to

use contested hearsay less frequently than plaintiffs. Third,
criminal defendants cannot secure admission of their own self-

exonerating statements, at least in federal court. Finally, pros-

ecutors are successful hearsay users, particularly when offering
statements of crime victims.

The abolition of the hearsay rule in civil cases advocated by

some reformers would permit plaintiffs to use their own
"risky" statements at trial. Likewise, under the notice-based
liberalization of the rule proposed by Professor Park, the self-

serving statements of unavailable plaintiffs (tort plaintiffs who
die before trial) would be admitted.'0 2 The only other restric-

tion on admission that Professor Park envisions would be a re-

quired showing that the plaintiff-declarant had first-hand
knowledge of the events spoken about.'0 3

It is certainly reasonable to assume that fact-finders can as-

101. See supra note 44 and accompanying text.
102. Park, supra note 2, at 119-22.
103. Id at 121. Professor Park noted that Rule 403 should not be used to

winnow out such statements on the basis of hearsay risks. Id at 122. See also

Swift, supra note 2, at 501-02, 509.
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sess the reliability of these risky declarants. 104 What follows

from this study of the published cases, however, is that aboli-

tion and notice-based liberalization of the hearsay rules would

affect the civil parties differently. A deceased plaintiff's own

statement, excluded under the current rule, would suffice to

make a prima facie case,105 or would at least be helpful corrobo-

ration. If it is true that civil defendants use contested hearsay

in fewer cases than do plaintiffs, then liberalizing the rule

would have more immediate benefits to the whole class of

plaintiffs.106 Professor Park acknowledges that liberalization

could benefit "underdog" litigants,"1 7 but more extensive study

of such differential effects is needed.

The frequent unsuccessful attempts by criminal defendants

to use their own post-arrest statements illustrate what would

happen if the admissibility of hearsay was governed by a gen-

eral test of probative value versus prejudice-the test once ad-

vocated by Judge Weinstein and rejected by the Federal Rules

Advisory Committee.108 Judges would be faced with the unap-

pealing task of determining the credibility of criminal defend-

ants as part of the process of admitting evidence. To decide

that the accused's post-crime assertion of an innocent state of

mind is not trustworthy, thus not probative, and thus not ad-

missible, smacks of a prejudgment of guilt. The result might

be, of course, the wide-scale admission of criminal defendant

statements, similar to what state prosecutors currently perceive

to be the practice in state courts. But judges, as a group, may

already be suspicious of the criminal defendant; 109 to encourage

wide latitude in excluding statements on grounds of untrust-

worthiness might be undesirable. The use of trustworthiness to

admit hearsay, however, surfaces in the successful use by prose-

cutors of the Rule 803(1)-(4) exceptions. The discretionary

trustworthiness factor is imported into exceptions where its use

104. See Swift, supra note 2, at 509.

105. See Rock v. Huffco Gas, 922 F.2d 272, 283 (5th Cir. 1991) (affirming

summary judgment for defendant because plaintiff's hearsay statements ex-

cluded); Pau v. Yosemite Park & Curry Co., 928 F.2d 880, 889-90 (9th Cir. 1991)

(same).
106. Professors Lempert and Saltzburg also predicted that abolition would

"change the balance" on the burden of proof, making it "easier to introduce

the evidence necessary to establish a prima facie case." LEMPERT &

SALTZBURG, supra note 2, at 522.

107. Park, supra note 2, at 65.

108. See Jack B. Weinstein, Probative Force of Hearsay, 46 IOWA L. REV.

331, 338-39 (1961).
109. See supra note 26.
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is not literally sanctioned,"10 and thus it erodes the categorical
limits. Moreover, as has been pointed out,"'1 the catch-all ex-
ceptions are in danger of becoming just that-useful to catch
and admit all of the hearsay excluded at the margins of the cat-
egorical exceptions.

If we extrapolate from these admittedly limited observa-
tions, a radical change in how the hearsay rule works may be
well under way. The rule is not being abolished de facto, but
hearsay practice may be at an important turning point. The
categorical structure of the admission/exclusion decision may
be giving way to a more flexible process that openly acknow-
ledges the trustworthiness factor. Further study is needed to
test the validity of this hypothesis, but several possible reper-
cussions for hearsay reform are already clear.

First, to the extent that the transformation of the categori-
cal structure is under way, it may be impossible to control. As
stated earlier, appellate courts do not see themselves as being
in the business of policing trials for evidentiary errors. The use
of "circumstantial guarantees of trustworthiness" triggers the
most deferential standard of review, and the appellate courts
themselves are using this phrase to justify findings of harmless
error at the margins of the exceptions."12

Although the trustworthiness standard may strike some as
sound hearsay policy, it does deprive the litigants of whatever
degree of predictability the categorical approach provided, and
it seems to favor the hearsay used by some parties more than
others. Moreover, the trustworthiness issue that judges import
into the categories operates in only one direction-in favor of
admission-whereas the trustworthiness standard that was
drafted into certain exceptions permits exclusion if judges
make a finding of untrustworthiness. Admission, not exclu-
sion, thus becomes the dynamic force in current judicial deci-
sion-making about hearsay.

Finally, hearsay reformers should pay special attention to
the types of declarants and the types of cases that put intense

110. See suprs note 57, text accompanying note 68, and note 69.
111. See Jonakait, supra note 50, at 461-62; Raeder, supra note 24, at 514-17

(commentary to this Article).
112. It will be interesting to see how courts apply the constitutionalized

test of "trustworthiness" under the Confrontation Clause, as explicated in
Idaho v. Wright, 110 S. Ct. 3139, 3149-51 (1990). See, e.g., United States v. Spot-
ted War Bonnet, 933 F.2d 1471, 1473-74 (8th Cir. 1991) (majority sidesteps
"trustworthiness" test because declarants also testified and were cross-ex-
amined at trial), cert denied, 112 S. Ct. 1187 (1992).



1992] HEARSA Y IN PRACTICE 505

pressure on the categorical structure of the hearsay rule. This
study found that the cases involving child victims presented re-
petitive hearsay issues, litigated over and over in each jurisdic-
tion by essentially the same proponent, the prosecutor. The
results indicate that arguments of need are a powerful force in
the dynamic of hearsay doctrine. There are three observed re-
sponses to this type of intense pressure. First, the categorical
exceptions themselves are transformed through new judicial in-
terpretations and increasingly liberal applications, as has hap-
pened in federal court under Rules 803(2) and (4). Second, as is
also happening, problematic hearsay spills over into the generic
catch-all exceptions and is admitted. Finally, the specific bal-
ance between the prosecution's interest in admitting child vic-
tim hearsay and the defense's interest in exclusion is addressed
in specific residual exceptions, such as Florida's Rule 803(23),
aimed directly at the problem. Recognizing the alternatives
permits reformers to consider where to aim their efforts.

This study of how the hearsay rule works in practice has
identified important trends that can now be used to inform
judges of the changes they are working, and to illuminate the
process of reform.
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This article exposes shocking, never-before-revealed truths abouthearsay. I take no credit for discovering these amazing secrets: They havebeen long known, and carefully guarded, by many people. I do take creditfor the courage to divulge them.2

I. THEORY-THE PREFACE

Theorie without 'rac~ t9il serve but for little.3

Before I astonish! youiiwith the truth, some theory. Since it is nottheory I am after, considr Part I a preface to, rather than a part of, thearticle.

A. Hearsay Is Inadmissible, Except Sometimes
Hearsay is inad nisible, except . . . well, in exceptional cases. 4 Thisis the theory of apirfcimately one-half of many evidence courses andnearly one-third of 1thelaw of evidence.5 Were this theory truth, the first
2. The late Iiyvng Younger eeaed some of the truth in Irving Younger, Reflections on theRule Against Hearsay, 32 Saj 1. lv, 281 g l0). He did it in far fewer pages than 1.3. SIR WILLIM HOP4Tio E 2 O LEAr ,Fahcrw oMsrs 164 (2d ed. 1692), quoted in THE,OxFoRD ENGLsH DicroN'0xr71'8 (1 1).'

4. Authority in a monit !bn t f Ist do't put that in your notes; it may not be true. Authority:FaD. R. EVip. 802: "p icas 1n( Lamissib, except as provided by these rules or by other rulesprescribed by the Supieme I m i rent to statutory authority or by Act of Congress."S. 4 JACK B. WENSnt . C oCjE A. Buuait, wEImS'S Ev ENcE I 8001011 (1992).
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piece of business would be to define hearsay. The second piece would be

to identify the exceptions.

B. Hearsay Defined

Hearsay is a concept of many parts.

1. Person

There must be a statement by a person.6 Hearsay does not apply to

a clock telling time,' a bloodhound barking up a tree at a suspect,5 a

radar device depicting speed,9 or a declaration by a stop sign telling a

driver to "STOP"!'0

2. Statement

The evidence must constitute a statement." For purposes of hearsay

analysis there are three different ways to make statements: (1) an oral

assertion, (2) a written assertion, and (3) assertive conduct.'

The first two, oral and written assertions, are pretty clear and usually

easy to spot. The use of words gives them away.'3

6. FED. R. EviD. 801(a)-(c).
7. See Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REv. 1138, 1145 (1935).

But see text accompanying note 130 infra.
8. This takes care of complicated common law problems such as that in Buck v. State, 138

P.2d 115 (Okla. Crim. App. 1943) (where the court devoted much time and effort to discussing the

testimonial safeguards of admitting the out-of-court declaration of the un-cross-examinable bloodhound,

that had treed the defendant) and in People v. Centolella, 305 N.Y.S.2d 279, 282 (Oneida Co. Ct.

1969) (where the court devoted less time and effort, essentially just noting "it is the handler who is

the witness [not the dog].") See also the Montana Supreme Court's views on "[diogs and other dumb

animals . . . as witnesses in the courts of this state," State v. Storm, 238 P.2d 1161, 1176 (Mont.

1952), discussed infra text accompanying notes 525-27. The real witness is the handler. The dog's

barking cannot be introduced into evidence without the testimony of the handler to lay the appropriate

foundation. It is the handler who proves what the dog meant by its declaration at the bottom of the

tree, and the handler can be cross examined.
On a related matter, one of my research assistants, Dale Cottam, asks "What about this? On the

issue of chicken rustling, the evidence is that when the chickens in question got the chance they

marched from the alleged thief's henhouse to the henhouse from which they were allegedly stolen."

He assures me it is a real case, but he just cannot put his finger on it right this minute. Perhaps

that's for the best.
9. This takes care of the hearsay part of common law cases like City of Webster Groves v.

Quick, 323 S.W.2d 386 (Mo. Ct. App. 1959) where the in-court declarant was the police officer, the

out-of-court declarant was the electric timer that registered defendant's speed and the objection was

hearsay. It makes these issues not hearsay problems, but relevance and expert opinion problems, as

they should be. See also infra text accompanying note 134.

10. See, e.g., R. Collin Mangrum, The Law of Hearsay in Nebraska, 25 CmErHsroN L. REv.

499, 505 (1992) thereinafter Mangruml.
Sometimes the court recognizes an inscribed chattel as hearsay, recognizes it as a written out-of-

court statement by a person. Infra text accompanying notes 14549 and note 502.

11. FED. R. EvIr. 801(c).
12. Or, two kinds: (1) assertions by words (oral and written) and (2) assertions by conduct.

(This points up one of the difficulties of categorization, which, in turn, points up -one of the difficulties

with hearsay.)
13. The use of words gives them away .. . almost always. But see the "non-assertive oral

conduct" cases discussed infra text accompanying notes 77 and 441-80.
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The third, assertive conduct, can be troublesome.14 Not always-a
witness testifies that a particular location had been "pointed out" by
someone else; "'pointing out' constitutes assertive conduct""S-but it can
be troublesome.

Under the Federal Rules, and in those states that have adopted this
part of the! federal rules, the key is this: If a person intends his or her
conduct to be an assertion, then for hearsay purposes, it is.'6 The key is
what was in the mind of the "prson," the actor. Any act intended to
assert can' be hearsay.

The theory seems to be that a person not intending to make anassertion cannot be lying. The question is: Was the assertion intended?
Under this theory, intentionis an element of lying. This definition seems
to be aimed at conduct that is a lie. Only coincidentally does it pick up
conduct that is mistaken, conduct that is taken out of context, conduct
that reacts to faulty perception or lousy memory and all of the other
problenfs 'that Icould bhe addessed if'we could cross-examine the actor.'7

What About suicide offered as a'statement of the deceased's knowledge
of his or her own guilt of O ye ot crime?'8 Hearsay or not? Did theacto iitd'ie~ suc'ide to be' anasseion? If so, it is a statement. If not,
it isno a stai~menit.

It is not that this federal rule journey into the mind of the actor is
always so easy.',9 it s inste thtor those who care to find an answer,the federal rules prtisely lope where to look.20

14. A suIsetof theelcases' ivolv ive Fonduct are the cases involving assertive non-conduct, r assertive silen! e214ingi"siv lv ewt 'ork Cent.' R.R. Co., 105 N.E.2d 923 (Mass. 1952),the plaintiff claimed it got so cold [n defenint's taithat she was injured. The defendant offeredthe testiInany offihe poi-ter from thelaititi'fs~car that there were 11 other passengers in that car
and none of t plgnX1p th e lai of assertion that it was cold was offered to prove

15.| United States lv",tal 5~9 F.1 2d '411, 416 In.19 (5th Cir. 1978). See also, e.g., State v.B ar [to'xdoos tn old victim of sexxual abuse nodded head in

16. Through~out'tl~s arthicle th~e tei~ns"Rule(s)". and "Federal Rule(s)" will refer to the FederalRules of Evidence' U ! ll r l jIl d
17. | hitl seiem'iesel etltht t leuieral the risks of ambiguity and misinterpretation are muchgrae hen" klnrf ou-o-o ~ ~ iFeie from nonverbal conduct rather than fromverbalsiitionKO- G rn I[oHelas y in the Federal Rules of Evidence,

61 TEx. L; REV. 49,§ 62 (1982 ere~nafter TWel/bOr].
The common ly rule on te admisibility of assertive conduct had more to do with all of thetestimoni;lini'i;. (Rat~hr|than jUst i one was 'the out-of-court declarant lying?) It was muchmore diff tolindrsyils d to I ![diffculty with the common law rule is, in truth, whatled th r th lands in surrender. This is one of those truthsthat eveyuesis"blid tnoll iowrt ~o~ 'i have plenty of oral assertions in support ofthis part f s vrtbErjtIdg has to start somewhere: From now on pcople

cancit m. H~'i~"as'~l~[rs~l ~nk ' e t~~ upjortngcitation: "The best reason for leaving
nonasseti~d~t~I' I ~ '~4ay~ ~uIo s'te manifest and understandable difficulty that
lawyes ~M1Liud~h~ye r~coi4'~ 1 dlin wit it with any consistency." Id. at 67.

it srike me~haith~ ~ [or doiA w1
it oasetv conduct as hearsay supports equally

well doing ~w&~Wi~h[ h~1 ' Ii ~ a tog~~e~ D" '~ ~na~ilf~st and understan d ifficulty that lawyers
and udgs~vc~~d~ ~ 1 AA~al~i [' th[f i 4it an conistncy-.-ut I am getting ahead

18. S~ Daninel Webster'is prosecuti~of3 Jbln M Lids Knapp, in Commonwealth v. Knapp, VIIAmerican Ite N ET AL., EVIDENCE CASES
AND MAE&S 104-5 (7th d. 1992).!

19. Let me paraphrase an example offered by Professor Wellborn: Man is on trial for having
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3. Out-of-COUrt Statement

The statement must be made out-of-court. But, of course, this is not

true. Even a statement made in court can be hearsay. Former testimony,

for example, can be hearsay.2 1

The truth (if I may be allowed a bit of truth in these prefatory

materials) is that we must be dealing with evidence of a statement, made

other than in this courtroom, as a part of this proceeding.

Is a witness testifying to what someone said at a time and place other

than right now in this courtroom, or is a witness testifying to assertive

conduct that occurred at a time and place other than right now in this

courtroom, or is a witness authenticating a written statement made at a

time and place other than right now in this courtroom?

4. Offered to Prove the Truth of the Matter Asserted

The out-of-court statement must be offered to prove the truth of the

matter asserted.22 Deciding whether an out-of-court statement is offered to

prove the truth of the matter asserted involves answering two questions.

First, what is the assertion? Second, what is the issue? The two answers

are then compared. The trick is to identify the assertion and the issues.

What is the assertion? First, it is what the out-of-court declarant did

assert, not what the attorney is now asserting. Second, it can be easy to

assaulted Woman; Woman's testimony is unavailable; Nurse will testify, "When Man came to visit

Woman, Woman hid in another room." Wellborn supra note 17, at 64-65. Is this assertive conduct

or not? Perhaps not: Perhaps she is just hiding, without meaning to say anything. Perhaps so: Perhaps

she is hiding and meaning to say to the world, "Keep him away from me (He has beaten me up)."

Or she may mean, "Keep me away from him." The judge must decide what the woman meant, for

it is a question of law: "Preliminary questions concerning ... the admissibility of evidence shall be

determined by the court." FED. R. EviD. 104(a). Because her testimony is unavailable, the judge

cannot ask her. It may or may not be an easy decision to make.

20. The codification that from now on, insofar as conduct is concerned, the hearsay rule will

not bother itself with nonassertive conduct, is arbirarily dismissive ("[Diubious at best," Wellborn,

supra, note 17, at 64) of one of the ways out-of-court persons communicate. It is, however, "an

innocuous concession." Id. It is a convenience. It does remove some cases from the hearsay rule (and,

in my view, as you will see when I get to the Truth, the less the hearsay rule has to do, the better).

And, as I say in the text, "for those who care to find an answer, [this approach] precisely locatelsi

where to look."
21. FED. R. EvID. 804(b)(1).
22. FED R. Ev1D. 801(c). See also, e.g., Anderson v. United States, 417 U.S. 211, 220 n.8 (1974).

This is "an awkward phrase that describes a difficult idea." This is quoted from Professor James

McElhaney's Litigation column in the ABA Journal, this one from the November 1, 1988 column

titled "The Real Witness." No one writes easier to read, more intelligent, more insightful, more useful

articles about in-trial applications of the rules of evidence than Professor McElhaney. He makes the

ABA membership worth the cost. He says you can trim this phrase down to "offered to prove its

truth," but that even this Slim-Fast version of the traditional definition doesn't work very well "in

the middle of a witness's testimony." James McElhaney, The Real ritness, 28 A.B.A. J. 82 (1988).

On the subject of useful articles, Norman M. Garland, An Overview of Relevance and Hearsay:

A Nine Step Analytical Guide, 22 Sw. U. L. REV. 1039 (1993) presents a simple way to work through

hearsay problems, particularly useful for law students trying to get their hooks into the rule for the

first tine and for lawyers trying to get their hooks into the rule again.

And, as another insightful author in the field of evidence has noted, no matter how simply you

try to state the concept, "Understanding when a statement has evidentiary value for purposes other

than its truth content is one of the most ... confusing issues in evidence." Mangrum, supra note 10,

at 506.
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identify just what the out-of-court declarant did assert. Sometimes it isobvious from the words used. It is what was said. It is the text of theout-of-court statement. But this is not always true. The English languageis full of code words, colloquialisms, double entendre, jingoism, sarcasm,euphemisms, idioms, and all kinds of assertions that do not mean whatthey say.3 Question: What was asserted when what was said was "I'msure?" Answer:. im not always sure. And sometimes nothing was said,the assertion is, by conduct, and identifying the assertion in the conductcan be difficulty

What are the issues in the case?2S Sometimes the answer will beobvious, sometimes it will require some research, The issues, of course,are found in the statutes or the case law that are the basis for the lawsuit,including the defenses, plus the credibility of each witnessy2
Having identified the assertion and the issue, compare them. Are theythe same or ae they't different? If they are the same, the out-of-courtstatement is, offered o prove the truth of the matter asserted and chancesare itt is nearsaC' If th athe out-of-court statement is not

are 1ho iss eage 
F_ end

being of8t o he o matter asserted and chances are itis not heaxsEyd|
So fwhich a statement might be offeredother~ tla mt tu~id~te~atter asserted are: (1) to impeach,where~ itisa'pir ia~ent;27 (2) to rehabilitate, where it isa prs oss~~~~~n;~<3 circumstantial evidence of the stateof 

29idote~esnwodc~xe t~(4) to show its effect on the mindof th er5'*' i 1 , ,to lhov 1that the one who heard the

25 tpwlhheeine might be offered.26~, ii y6" A o et fptenjr insrutons, that is one very good placeto find th ei 1 M 14c~~i lismm e:Nmts UR N~ucnzo~ (2d ed. 1989).271i,~ .. ~F2~7,~4(t i.17) Under the Federal Rules
iinpeachmet'~r~d *"'i ~I ,i " tihearsayand may be offered as

28~ 4g~, L~txtite~ ~es ~rennan Cir. 1986); United States v. Harris,
te [~ ubn 609 F.2d 51, 66-70 (2d Cir. 1979)(Friendly, ~~~ ~ ~ ~" 3 1hat later taken in Payne and Miller,

158(99) anewi~' o Cir. 1991) cer. denied, 112 S. Ct.1598 (Ib 92e 'iIece80(d)XIXB) changes this common lawapproachLTedfpt~i~ s ' rl'~sy etiikn of rehabilitative priorstatement i~nn~r~ro~ ~sate mecmn-sexclusive and, apparently,ovcrrides terllpattatsy 
a statement is not hearsayif it is npt ofee o'~~ 'mfe irebtol osow that it was said and,thereby,,;& !~dUitd tte ~.~A~r,84 .d 1255, 127 1-74 (9th Cir.1989) s- ens e frrhblitation apart from Rule

2. Th c~z~~'epeIK~apo'sIg i~s, "On the issue of the sanity of D,a won~x! 
I)s~~I~ M. Morgan. Evidence Exam, SummerTerm, 4, ~ ~ I' 1 1~ I ~ AEm~c ~E AND MATERIJALS126 (7th ed li~~~~92 ~ ~ it i ayn notes 141-45. Hye

'~di~~ 2d1~~ ~~t~Cxr.1991);United States v.Hye48F.2d 81sJ185 (t ~ dfosb John Kaplan and Jon Waltz,
Subrananini~~ Ii lrds~it~ I 0 ~ 566(Jud.Comm. Privy Council 1956),
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statement was on notice of the facts contained therein;3' (6) to show

personal knowledge of independently established facts;32 (7) as a "verbal

act" or words of legal significance; 33 and (8) to show "its patent falsity."34

- More on these examples later, as I discuss the Truth.

5. The Definitional Exclusions

In a federal rules jurisdiction, the definition of hearsay is not complete

without the seven definitional exclusions. So here they are. Like Snow

White's seven friends, some make sense, some make partial sense, others

do not make much sense at all. Regardless, they are in the rule.

a. A Prior Inconsistent Statement Made Under Oath

If the out-of-court declarant is (a) testifying in court and subject to

cross-examination regarding the out-of-court statement and (b) this declar-

ant's out-of-court statement is inconsistent with his or her trial testimony

and (c) the out-of-court statement was made under oath, then it is not

hearsay."
Such a statement is admissible for all purposes including to impeach

the witness (one requirement is that the out-of-court statement be incon-

sistent with an in-court statement, so, by definition, the out-of-court

statement must be a prior inconsistent statement) and as substantive

evidence of the facts stated in the out-of-court statement.

b. A Prior Consistent Statement Offered to Rebut a Charge of

Recent Fabrication
If the out-of-court declarant is (a) testifying in court and subject to

cross-examination regarding the out-of-court statement and (b) this declar-

ant's out-of-court statement is offered to rebut a charge that he or she

has recently made up a lie or been subject to improper influence, then it

is not hearsay.36 The only difficult part of this rule is that the definitional

exclusion is limited to situations where counsel has suggested that the out-

of-court declarant recently made up a lie or was subject to improper

influence.3 7

31. E.g., Vinyard v. Vinyard Funeral Home, Inc., 435 S.W.2d 392 (1968). Or to prove that if

they had looked, they would have been on notice. See also Johnson v. Misericordia Community

Hosp., 294 N.W.2d 501 (Wis. 1980).
Maybe' this really is not any different than the third and fourth items on this list. See supra note

12.
32. See, e.g., Bridges v. State, 19 N.W.2d 529 (Wis. 1945) and United States v. Muscato, 534

F. Supp. 969 (E.D.N.Y. 1982), discussed infra in the text accompanying notes 50-62.

33. Under Rule 801(d)(2XA) & (D) of the Federal Rules of Evidence, many of the statements

that used to be argued as nonhearsay "verbal acts" are not nonhearsay admissions by a party or a

party's agent. E.g., Ries Biologicals, Inc. v. Bank, 780 F.2d 888 (10th Cir. 1986).

34. United States v. Pedroza, 750 F.2d 187, 203 (2d Cir. 1984).

35. FaD. R. EvinD. 801(dXIXA).
36. FED. R. Evto. 801(dXl)(B).

37. Note that the prior inconsistent statement described above (at text accompanying note 35)

must have been made under oath; the prior consistent statement described here need not have been

made under oath. Judge Weinstein and Professor Berger state that the difference may have been

inadvertent, in the nature of a typographical error. "This may have been an oversight or may have

been due to the limited possibilities of abuse of rehabilitative statements." 4 JAcK B. WENSTEN &

MARGARET A. BEREoR. WEmsTsmN's EvsENCE I 801(d)(lXB)ll01 (1988).
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c. A Statement Identifying a Person

If the out-of-court declarant is (a) testifying in court and subject tocross-examination regarding the out-of-court statement and (b) the out-of-
court statement identifies a person 'and was made after perceiving thatperson, then the out-of-court statement is not hearsay."'

d. A Party's Own Statement Offered Against Him or Her
If the out-of-court statement is a party's statement, and if it is offeredagainst the party who made it, it is not hearsay.39
This is the traditional, common law "admissions" exception to thehearsay rule, but it encompasses much more than just "admissions." Innowise must the, statement be against a party's interest (when made, oreven when offered into evidence), so long as it is that party's statement

and it is offered into evidence by lan opponent.

e. A Statement By a Party's Employee

If the out-of-court statement (a) was made by an agent of the partyagainst whom the statement is offered and (b) concerns a matter withinthe scope of the agency or employment (the focus is on the subject of thestatement, not the authority of the declarant to speak for the employer)
and (c) was made during the existence of the employment relationship
("hired-to-fired"), then it is not hearsay.40

38. FED. R. EvnD. 801(dXl)(C). This was added to the federal rules sometime after their initialadoption. "Although this provision appeared in the Rule as promulgated by the Supreme Court, itwas eliminated by Congress when the Rules of Evidence were originally adopted but reinserted [a fewmonths later]." 4 JACK B. WENSTEI & Mt A.x ETr A. Bu3oinE, WEMSi',s EVIDENCE I 801(dXl)(C)[011(1988).
Because it was a late addition to the Federal Rules, this particular definitional exclusion did notmake, and has not made, its way into the version of the rules adopted in my home jurisdiction. Asnoted above, initially the United States Congress took the same position as the Nebraska Unicameraland refused to adopt this part of the rule. WEINs~iN's EvIDENcE characterized this move as "'themost incomprehensible action of Congress in modifying the Rules of Evidence."' WmNNsmn's Evi-DENCE, at ¶ 801(dX1XC)o011 (1992) (quoting an earlier version of this same treatise). Presumably,Judge Weinstein and Professor Berger would be similarly short with the Nebraska Unicameral and thelegislative bodies of the four, Other states-Arkansas Maine, North Carolina, and Oklahoma-theyidentify as having omitted thus from their rules. wanS-I'S EVIDENCE, 1 801(d)(C)[021 (1992).
Though this definitional excusion did not make it into the Nebraska rules, not many people seemto have noticed. Manm, supr note 10, at 335.

39. FED. R. Evm: 801(+)(23(A).
40. FED, R. EvIm. 801(dX2XD). This definitional exclusion as enacted in my home jurisdictionis somewhat different. The i Vtof-court statement fits this definitional exclusion in Nebraska if it (a)was madelby an agent iof the'party against whom then statement is offered and (b) concerns a matterwithin the scope of the age ncor employment (the focus is on the subject of the statement, not theauthority of the decdaran'tt tpik for the employer)-so far this is the same as the federal rule, butthen Nebraska adds thiseta foundIional element-and (c) was made while the out-of-court declarantwas on the job.9 Ne8b Evd. R. 901(4Xb)i), Neb. Rev. Stat. § 27-801(4)(b)ji) (1989). In other words,the timing of the sttemen under the federal rule is "hired-to-fired," while the timing under the

Nebraska rule is "hie pu e in."

,, t I .,' ,.1,~~~~~~~~~
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f. A Statement By an Employee Authorized to Speak

If the out-of-court statement (a) is offered against a party and (b)

was made "by a person authorized by the party to make a statement

concerning the subject," it is not hearsay.41

This definitional exclusion is subsumed by Federal Rule of Evidence

801(d)(2)(D), regarding statements by an agent or employee of a party.

Everything that fits here, also fits there.42 I suspect the reason it was

written as a separate definitional exclusion is more historical than anything

else.

g. An Adoptive Admission

If the out-of-court statement (a) is offered against a party, (b) was

made within the hearing of that party (you aren't held to have adopted it

unless there is some indication you could hear it), (c) probable human

behavior would have been to deny the statement if it was not true, (d)

the party did not deny that statement and (e) there is no other apparent

reason for the lack of denial (such as the 5th Amendment) then it is not

hearsay.41

h. An Admission By a Co-conspirator

If (a) a conspiracy existed, (b) the out-of-court declarant and the party

against whom the out-of-court statement is offered were both members of

the conspiracy, (c) the out-of-court statement was made during the course

of the conspiracy (when did it begin and when did it end) and (d) the

out-of-court statement was made in furtherance of the conspiracy, then

the out-of-court statement is not hearsay."

C. And Then There Are Some Exceptions

And then, having defined hearsay, the second piece of work is to

identify and become comfortable with the exceptions.

There are a lot of them.
Twenty-nine of them are written down in the Federal Rules,45 and

two of those invite the court to create new exceptions for trustworthy out-

41. FED. R. Evw. 801(dX2XC).

42. Under the Federal Rules, the definitional exclusion for statements by employees authorized

to speak is subsumed by the definitional exclusion for statements by an agent of a party. In my

jurisdiction, the former does include a kind of out-of-court statement that is not covered by the latter:

something said by a "speaking agent" after working hours. See supra note 40.

43. Fan. R. Evm. 801(dX2)(B). But not all of the foundational elements are stated in the rule.

Therefore, see also, e.g., United States v. Diaz, 936 F.2d 786, 788-89 (5th Cir. 1991); United States

v. Joshi, 896 F.2d 1303 (I1th Cir. 1990) and Mangrum, supra note 10, at 525.

44. FED. R. EviD. 801(dX)(2XE). In a criminal or civil case, the offering party must establish

foundational elements of 801(dX2)(E) by a preponderance of the evidence. Bourjaily v. United States,

483 U.S. 171, 175 (1987). When deciding whether foundational elements of 801(dX2)(E) have been

shown, the court may consider the out-of-court statement sought to be admitted. Id. at 181.

45. FED. R. Evm. 803(l)-(24) and 804(bXl)-(5).
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of-court statements not covered by the other written exceptions. 46
The late Irving Younger told us that he did not know anyone who

had catalogued the exceptions, but he thought we "might have as many
as fifty or so."14

Theory: There are two inclusionary rules of evidence-relevance
and competence. If l it is relevant and competent, it is presumptively
admissible. All of the rest of the rules, including the hearsay rule, are
exclusionary. the 'thou shalt nots." The theory is that hearsay is inad-
missible, with some exceptions, of course but the general rule regardinghearsay is that it is not admissible in evidence. This is theory. This article
is not about theory, but truth. This, then, is where the article begins.

II. TRUTH

The moment one begins to investigate the truth of the simplest
facts which one has accepted as true it is as though one hadstepped off a firm narrow, path into a bog or quicksand-everystep one'takes one sinks'deeper into the bog of uncertainty. 48

I have identified eight true statements about hearsay.

A. Truth # 1: Everything Is Nonhearsay

But the sales slips were not admitted to prove that Hutchison bought
the vans. They were admitted to prove that someone using Hutchison's
name bought the vans, from which the jury could infer that theperson using Hutchison's name was Hutchison himself.49

Most everything can be made to be nonhearsay.
There is a famous case,'Bridges v. State,50 where the court allowed

into evidence out-of~court statements a seven-year-old child made to her
mother and to a police officer. The young girl had been the victim of a
sexual assault. Her out-of-court statements described several exterior and

46. These two rules, 803t24) and 804(bX5), of the Federal Rules of Evidence, are identical in allbut two ways. Each is an exception for a hearsay "statement not specifically covered by any of theforegoing exceptions but'having equivalent circumstantial guarantees of trustworthiness . Therelation back to thie gualrantees of trustworthiness" of "the foregoing exceptions" is a relation back
to different foregoing exceptions, which presumably have different guarantees of trustworthiness.
Additionally, with Rule 803(24) the availability of the out-of-court declarant is irrelevant, and withRule 804(b)(5) the ,unavailability Qf the testimony of the out-of-court declarant is required. As far asI can tell, these differencesare meanigless.

47. IRVING! YOUNGER, THE LAW OF E VIDENDE O TAPE # 7, ExcEpnONs-111, (NationalPractice Institute 1979). Younger alsoointed out that it takes but four words to state the rule againsthearsay, and 2,500 to state th' exceptions. Irving Younger, Reflections on Rule Against Hearsay, 32
S.C.L.REv. 281, 281 '(980).

Sixty some as ago, Mclrmick characterized the hearsay rule as "riddled with thirteen or moreexceptions." h arles AT Mc1rmIT Borderland of Heasay, 39 YALE L.J. 489, 503A04 (1930).Truly the goodl' !'days.
48. AEONA WLS, wsemx L n raVWY 9-10 (1967) quoted in 3. Atlas, Stranger ThanFiction, N.Y.[[ Ii'esIlagazine June 23, 191).
49. Unit Stat y. Sain Pr,721F.2d, 1077, 1083 (2d Cir. 1982), cert. denied, 456 U.S. 992(1982). Disc a text a nging tes 91-92 and 491-95.
50. 19 i .W.2 5 Wise l94)
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interior details of the house in which she said she was assaulted. It was

subsequently discovered that this description closely fit defendant's home

(and probably 1,000 others?). The court let the mother and the police

officer testify to what the child had told them. It was not hearsay.

I would say this: It was an out-of-court statement, offered to prove

the truth of the matter asserted. The evidence would be this: first piece

of evidence-"I was assaulted in a house that looks like this." Second

piece of evidence-defendant lives in a house that looks like this. Conclusion:

Defendant was the assailant. The testimonial infirmities of hearsay are

present: the risk of, insincerity, poor memory, suggested narration, and

faulty perception-no cross examination. My conclusion: It was hearsay.

The court said this, sort of: Hers was a statement used as circumstantial

evidence of memory or belief. The court said it was not hearsay. Rather,

it was circumstantial evidence indicating knowledge on the part of the

declarant at a particular time. It was evidence of her state of mind. It

was not offered to prove the truth of the matter asserted, but just to

prove what she knew at a time prior to the defendant becoming a suspect.

And other mumbo jumbo.5 '
It may be... no, it is true that this evidence indicates knowledge on

her part of a particular scene, at a particular time. The police officer's

testimony as to what she told him does have that feature, and so does her

mother's testimony as to what she told her. It is, however, also and

unavoidably true that the primary usefulness of this evidence in this case

is as a statement, "I was sexually assaulted in a place that has the following

description,"5 2 not to prove her knowledge or state of mind, but to prove

the place in which she was assaulted.
The hearsay dangers were minimized' in Bridges by the fact that the

young girl did testify and was subject to cross-examination. 5 3 This, however,

had nothing'to do with the court's analysis as to why her out-of-court

declarations to her mother and the police officer were not hearsay.

Someone is going to jail-and is being labeled a child abuser-based

in part on this young girl's out-of-court description of a house. Someone

has become a suspect, an accused, and finally a convict based in part on

the assumption that her out-of-court description of the house of the assault

is a true description.
Judge Weinstein has done something similar in the Muscato case.54

He has given us a peek at how far this "circumstantial evidence of state

51. "When, for instance, it was proven that [the victim] stated during the evening after the

alleged assault that there was a picture of theJ lady in the room, her statement did not constitute

competent evidence to prove that there was such a picture in the room. But her statement was

competent as evidence to prove that she had knowledge of such an object in the room and for this

purpose the utterance is not inadmissible hearsay, but is a circumstantial fact indicating knowledge on

the part of tthe victim) at a particular time." Bridges, 19 N.W.2d at 536.

52. Relating to the previous footnote, "I was sexually assaulted in a room that contained a

picture of 'the lady."'
53. This case is, then, unlike State v. Plant, 461 N.W.2d 253 (Neb. 1990), discussed inra text

accompanying notes 286-91, where the only evidence of the young girl's knowledge of the event was

through out-of-court declarations.
54. United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y. 1982).
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of mind" can go towards swallowing the whole hearsay rule. Gollender
was part of a conspiracy. The question was whether Muscato also was apart. Gollender testified that he'd put a label on a gun. There was evidencethere had, been a label on the gun found on Muscato. This arguably linkedMuscato to Gollender', and, through Gollender, to the conspiracy on trial.55

Gollender was impeached, or, as Judge Weinstein put it, "[Tjhedefense attorney had a field day with him on cross-examination."s' Inresponse, the prosecutor called a special agent of the United States Treasury
Department who testified that Gollender had made an out-of-court statementregarding the'labeling of' the 'gun, and-had made the statement beforethere was any opportunity for anyone to have placed the suggestion in his
mind. Judge Weinstein let this earlier statement in as non-hearsay underthe theory that it is circumstantial evidence of Gollender's state of mind;it proves the existence of ai'memory in Gollender's mid at a relevant time
past; and, jin Ftermns of';whether this was in Gollender's mind on this datepast, we can cross-examine a person ho has first-hand knowledge-aperson4who heard him say t t t7 Wois th real witness?"iis Profesto McElha'ney, wudaksThtrsry gent, and he istestifyigs 59ft

In Bridges, the young girl's out-of-court declaration is offered toprove the existence of knowledge (and that it does). From the existenceof 'kiowledg, the triers of fact w~ill Fbe6 asked to draw an inference. But
what infere ? if they r asked ifer the cause ofathe state of mind,60

at fferent than 7just saying in the first place, "We offer it to
provet Ml ' th se;;e ro ihtre n s o muhe was assaulted." Or maybe it is justoflei~ Ft[[!proe te :istenq ~ te knowledge and then there will be

othr eidncetht ~~i esabishth trthof the knowledge, but then
not hea y t~ s lie e~xis ce of the l~idwle orat least, what good is itthat out t it and say, "Defendant's
roo id t rom 1ier'ne'~~~il~9

'I epidb~n pe~d ythe evidence in Bridges and
Mu4~to ~ to Be H~Jk 1~)~ ~~s ~ore than hearsay problems. It
seem~ li~~i ~ pr~iin~ey heasay, and the arguments to

~55. Thi ~ ~ [ . dK 971. This opinon was in response to amotionfoane aIJug ensescu[EhVtdtehreserr rule. See infra text
accompanying note 30

56 d.at 9 7
57. s tat sediep- caus it Il.unds 'too much like the student response, "It isnot hearsab cea~e,~ehard him sy it.
I58 i. ia e]IF~~hny IT'z Zeal Winss, 28 A.B.A. J. 82 (1988). Similarly, while recognizing'hati ign F hra itssow u-fcut statement is hearsay, Professor Wellborn

offr polmeitihe 4ete'belief of a human being other than the witnessis use as'' 5'5dklnspa oeI, 1~ .l50. ide iti'asle tas'noh rsypirositt statement, under Federal Rule,of Evidenc St(1'XB, d rialadrevatxnrth residual exception in Federal Rule of'Evidence 83~ff~ao~3 ~u~7&i79 "Ohe latter point, there had not been pre-trialntcof ue, 1 t[ccetorbt~orbe~~ iti ground was made nor could it have been
mad~~wth1~i~Ffo [~de~e,,btit wuldhaY' gant4 acontinuance if one had been requested."
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the contrary are too cute. Under the operative definition, these statements

are hearsay, 6' but they should not be. The problem is one of probative

value versus unfair prejudice and we should recognize it as such. Or as

Judge Weinstein said as he lead into the meat of Muscato, "In this case,

the extra-judicial declaration was both reliable and useful."62

In Posner v. Dallas County Welfare,61 the county attempted to terminate

the Posners' parental rights to their two minor daughters. In evidence was

a particularly damning out-of-court statement spoken by one of the

daughters: While playing with a friend, the daughter said, "[Glive me

your doll and` -'I'l show you with mine how daddies sex their little girls."64

This out-of-court statement was held to be admissible to show state of

mind.65

The argument that these statements are not offered to prove the truth

of the matter asserted but only to show that they were part of the state

of mind of those who said them is one that can be applied to very nearly

all hearsay, and it simply confuses the issue to make this argument.66 Every

piece of hearsay has a nonhearsay state-of-mind use. Of course that use

often is irrelevant.A Which foreshadows my point that hearsay really is

admissible, and we are pretending when we say otherwise, and the real

problems are problems of probative value balanced against the danger of

unfair h'prejudice with, in the hearsay situation, an emphasis on the unfair

prejudice resulting from the, unavailability of cross-examination.
Here is my personal 'favorite state-of-mind case. In Armstrong v.

State," the defendant was convicted of homicide. Two men were involved

in an argument in a bar. One man, the accused, left the bar to get a gun.

The bartender and others in the bar'warned the other man, the victim,

that the, accused may have gone home for a gun and that, for his own

safetyl the victim should leave. The bartender made similar statements to

others in the bar. The victim did not leave and the accused came back

and shot him dead.
The accused claimed he killed in self defense. The evidence I am

concerned with is the bartender's out-of-court statements to others in the

bar, other than the victim.69 Testimony as to what the bartender said was

61. Weinstin's approach to Gollender's out-of-court statements may be a perfectly fine response

to a hearsay rule, but it does not really respond to our hearsay rule.

62. Id. at 974.
63. 784 S.W.2d 585 (Tex. Ct. App. 1990).
i64. Id. at 587. I
65. Id. Actually what the court said is this: The testimony was not offered to prove the truth

of the matter asserted, but only to show that the statement was made, therefore it falls under the

state-of-mind exception. In other words, what the court said is this nonhearsay evidence is relevant to

declarant's state of mind and so it fits under that exception. Id. Nonhearsay? Or admissible hearsay?

The court's answer seems to be, "Both."
66. iNot to mention that it confuses law students all across this great country.

67. See. e~g., United States v. Hernandez, 750 F.2d 1256 (5th Cir. 1985) and United States v.

Reynolds, 715 F.2d 99, 101 (3d Cir. 1983) (discussed infra note 258).

68. 826 P.2d 1106 (Wyo. 1992).
69. tThe prosecutor also introduced statements the bartender and others made to the victim. This

was let in as nonhearsay state of mind evidence: Without regard to its truth, it was relevant to the

state of mind of the victim, which, in turn, was relevant to the claim of self defense. This part of

the ruling is uneventful. Armstrong, 826 P.2d at 1119.
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allowed in as state-of-mind evidence. Here is the reasoning: The persons
to whom the bartender made these statements were witnesses at the trial;
the bartender's statements were relevant to the state of mind of the
witnesses; their state of mind is relevant to.their credibility as witnesses,
in that it reinforces that they were likely paying attentions The evidence
was not offered to prove the truth of the matter asserted (that the defendant
had gone home to get a gun-and therefore that the shooting might have
been premeditated); instead, it was offered to prove the state of mind of
some witnesses (having been told there' might be gun-play, they were likely
to be paying attention). It was not offered, as would be more typical, to
proye the state of mind of a party or the victim; it was offered to prove
the state of mind of some witnesses.

Since l hearsay has a 'nonhearsay'state-of-mind use and, when viewed
thatK'ay tlhe question become's one of probative value and unfair prejudice,
theli in al very ireal sense every hearsay problem can, if all else fails, be
reagl as a 40le14/403 problem. Someone heard it, and it affected his
o i0er state of und. he trick is to make that state of mind relevant.

Berhaps ore sraghtforwardly, though no more correctly, In re
Deide~ncyl lof ,P~enelolpe B 7 fl und that much of what was said out-of-

coLr~, th sx-yar-ldchild sexiial-assault victim was not hearsay. When
at~iip e coudit does not intend to assert, "It is spring,"so 'wttes~tetmny tnat a tu~lip bloomed is not hearsay to the issue
of'giasina dog limps, it is not asserting, "My legis ~ e~j~' ~& a SItnss' tetipnythat a dog limped is not hearsay to
th[i te do W ureo. From there, the court concludes,

FFhI De at he or, she observed a person limpingmay heisdta tRatia efyidenci h t the person was injured.' th
Fr~ii 1 1 ou~-t 1onclidt much of what Penelope B. said about

wl ~ ~ ow asput.o'-cuI nonassertive verbal conduct.
Utt fF~ 0 FF~i~~herance"with ~ First, tulips and most dogs don't lie,

bu le scod he rudqsas ha conduct is not a "statement"
unls [Fl~~P~ ove from the limping dog to the

limp~~4~sd~ ~ ~j ~ +n be intending his or her limping
to'be~ ase~domi f~F~,f rexaple th peestianPlaintiff faking having

bb e' oyer F i with the court's analysis inPenelpBjiskhFsi 2h llanlyss'Vas Penelope B. intending her
verbal 4n~ nonyrblexr sss to, mIk saements or not?"3

HeeIj W1tte or 4' 1 ob saying. Tulips and, by and
large~, anmals don'tie. Rahr b~tey do is reflexive and not the

7O. He1J hv rasa L b ,t, bu~I c *~bt~ wa else the court could have meant. Thecour 5F!1hFjr ws~ttepts~~ state of m~ind into his report of suddenl ypayin atenoi'.. ' de 1 i20~ th i]te~b~ & stage of the witnesses' observation

11191-92. f ~ ~ ~ ~ i~tofcort"utterance" isnota intetoa l

whichmad i s not hearsay. Id. at 1191.~~i~t~~dia ~~~ : thtmc fwa h itmsi a
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product of intelligent thought or outside influence. Insofar as intelligent

thought or susceptibility to outside influences is concerned, the court seems

to be equating very young children with the animal and vegetable parts of

the kingdom. The court seems to be concluding that to the extent children

are subject to outside influence, it tends not to have much lasting impact.

A lot of what Penelope B. said sort of freely flowed from her, on her

own, with little or no apparent coaching. A lot of what she said was in

response to questions. Though not broken down this way in the opinion,

the former was ruled nonhearsay, the latter hearsay.

But if Penelope B. is playing with anatomically correct dolls and holds

the penis of the male doll, points it in the direction of the therapist, and

says, "Put this in your mouth," why is that nonhearsay? That statement

is nonhearsay in the given circumstances, but becomes hearsay if the

therapist says, "What did your daddy do?" and the young girl holds the

penis of the male doll, points it in the direction of the therapist, and says,

"Put this in your mouth." There may be significant differences in the

reliability of these two pieces of evidence, and we may want to let one in

and keep the other out, but what is the difference in terms of the hearsay

rule? In the context of how they are used in this case, aren't they both

out-of-court statements that assert what her daddy did to her, and isn't

that exactly why the prosecutor is offering each to prove the truth of the

assertion?
Some will say I am forgetting the element of intent to assert. When

the girl responds to the question, we know she is intending an assertion.

When she volunteers the information during observed play with anatomically

correct dolls, she is not intending an assertion. How do we know this? In

cases like Penelope B.'s, it seems intuitive. It tends not to be based on

any particular testimony about Penelope B. or children or sex abuse victims

in general, or much particular testimony about the special circumstances

surrounding the incident on trial. It seems to reflect a belief that children

either are not sophisticated enough or motivated enough to lie when they

speak spontaneously. But throw in an adult questioner with his or her

agenda and you have both the sophistication and the motive.74

But these things are not hearsay things. What is really going on here

has little to do with whether an out-of-court statement is offered to prove

the t uth of the matter asserted, or whether an out-of-court verbalization

is intended to assert and, therefore, is a "statement." It has to do with

creating a new class of nonhearsay statements for certain kinds of things

said by children. Or it has to do with creating a new hearsay exception

for certain things said by children, and particularly abused children.7"

In United States v.' Weeks, 7'6 one kidnapper called the other "Gato."

An assistant warden testified that defendant's prison nickname was "Gato,"

74. Though if the adult queitioner is a doctor 'hied to diagnose or treat the child, most of the

child's extra-judicial statements will; adible hesay. Fm,. R. Evw. 803(4):

75. Not surprisingly, this is exactly what many courts and many legislatures have done: At least

25 staes have created new exceptions for chid..viim hearsay in sexual abuse cases. This is discussed

later in the article. See infra Truth 5 6.
76. 919 F.2d 248 (5th Cir. 1990).
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which he knew because he had heard a guard and other inmates call
defendant "Gato." The warden's testimony, of course, helped establish
the identity of defendant as one of the kidnappers. Defendant objected
that the warden was testifying to out-of-court statements by inmates and
a guard, that the out-of-court statements asserted that defendant's nickname
was "Gato," and that the out-of-court statements were offered to prove
the truth of the matter asserted. The Fifth Circuit Court of Appeals said,
"We conclude that the warden's testimony reported non-assertive oralconduct and was therefore not hearsay.""

In United States v. Snow,'8 Bill Snow was convicted of possession of
an unregistered firearm. A critical piece of evidence was a piece of "name
tape" thiat was affixed to the case in which the gun was found. On the
name tape were the words "Bill Snow." The defendant raised a hearsayobjection, arguing that under the prosecution's use, this label was an out-
of-court statement, by an unknown ou-tof-court declarant, stating "This
briefcase bepngs to Bill Sno~w." The court ruled that it was not hearsay
becase 'it iwas circumstantiiil evidence. I It does seem to be a statement,
its was madeout-of-court, and it is' offrsd to prove the truth of the matterassered. he tuth o the~ssetion dp ds on the traditional testimonial

iiifirmi~i~Somweei hscs hr a an out-of-court declarant
~ h n~d~Y~btjn~dedby hislabl t asert(truthfully or falsely), "This

l~iefc~e ~Ibngs to Bill Sno~w." It does seem to be hearsay, and the court
seems to be wrpng'l

s e point, once again, is this:. Using this kind of analysis, very little
is, heaa, I

77. Id at 251.
17i F441 .(th 5). Regarding Snow, see also infra text accompanying notes 145-

49, 14-6, 268 277' and 477-80.
79,. 1The court' said Athe note tape is not "an assertion 'from which the truth of the matterasserted is deslrto bedinferred." Snow, 517 F,2d at 443 (quoting I JoHN HENRY WiGMoRE, WiOmoREON EVIDENCE , 25 d ied .4)).I. AThe only'reason seems to be that things like this are on Wigmore'slist of eapes" f nnersayl circumstantial evidence, in a subcategory he labeled "mechanical

traces'" id at 434 refHrencing Wia oSo at §I 148-57. The court seems to say that this name tapewith the, words III Sno*" is offered only to show that someone stuck it on there, and that iscircumstat l |deilthat ce beloged EB Snow; without regard to truth, it shows the out-of-co6urt a~v~if regigonrhpo the case, and that is relevant in this lawsuit. Butdidn't thsoi t tere intend ta something-why else stick it there, but to say"This case is Bill Snow's,"1and isn't that Chats are trying to prove?
80. e zr e follo~4n -it 0adifa text accompanying note 469.
81. 830 (9th Cir. 1992); United States v. Hensel,699 Fp2d 18i U 98r[683). United States v. Duffy, 454 F.2d 809 (5th

Cir.149); U e * ansz. 711 F.2d 13 (6th Cir. 1983) (infra text accompanying notes
145-49);, X$ . ui.~9~ED... 1982) (discussed supra text accom-panetegowords that do not assert, see infra text

weintei a~ij~cr stte hat Sno wa corect ml result but tortured in reasoning that thetag was no era ~8~~~ 0() n ~'46,, havailability of the exception in Rule 803(24)
for rllblI a o ominating as non-hearsay what analysis andthe rules scB WEINSTEIN & M Gavail A. BEiROR,WENs~rn (~2~~ sent onz that before the availability ofexception ~34 r le~

J rtrue,[[e1Itolne nlss
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And here is another nice piece of nonhearsay. In New Jersey, if the

victim of a sexual assault complains of the assault "within a reasonable

time" and "to someone who she would normally turn to for sympathy,

-protection, or advice,"52 testimony regarding this complaint by the victim

is not hearsay.

[The testimony] is not offered as proof of the truth of the matter contained
in the complaint, rather it is used to respond to the fact finder's natural
assumption that if the act complained of had occurred, an early complaint
would have been made.["] "The function of such evidence is not

corroboration or substantive proof but solely to sustain the credibility of
the witness.""

Everything is nonhearsay. Sometimes when it is nonhearsay it is not

relevant. In United States v. Leung,55 one federal agent testified that

another federal agent told him about typical patterns employed by groups

like the one whose members they were about to arrest. The leader, he

said, would be found somewhere on the periphery, running the show from

there. The defendant was found there, apparently doing just that. The

objection to the out-of-court "pattern" statement was hearsay.

On appeal the prosecutor argues that the testimony [was not hearsay
because it] was offered not for its truth but to show why agent Meyer
conducted the investigation [on the periphery] as he did. That avoids the
hearsay problem at the expense of making the testimony irrelevant-at
least, irrelevant to guilt, as opposed to a motion to suppress. [Defendant]
did not have a motion to suppress outstanding.86

Everything is nonhearsay. Sometimes when it is nonhearsay it is

relevant, though not very probative, but admissible anyway.P In United

States v. Benton," Campbell, a state police officer, and Benton, a local

sheriff, were tried for being part of a drug scheme. Each defended with

the claim that he was conducting an investigation and the acts charged

were part of the investigationA To the end of supporting this defense,

Campbell entered into evidence a "Con fidential File." Benton argued that

the file contained unsupported allegations tying him to other local crime

82. State v. Bethune, 557 A.2d 1025, 1027 (N.J. Super. Ct. App. Div. 1989).

83. Perhaps a dubious, surely a sexist, view of women's reactions to crime. See infra note 222.

84. 557 A.2d at 1027 (quoting State Y. Gambutti., 115 A.2d 136, 141 (N.J. Super. Ct. App. Div.

1955)). Though the court treats this rule, called the "fresh complaint" rule, as an exception to the

hearsay rule, it does recognize that "when [it] is strictly limited to the question of whether or not the

child complained, it is not hearsay at all, as it is not introduced to prove the truth of the matter

stated." Id. at 1028-29. This rule is discussed in g"eater detail infra text accompanying notes 219-29.

85. 929 F.2d 1204 (7th Cir. '191).
86. Id. at 1209.
87. Sometimes a court finds it to be too prejudicial as it relates to an inadmissible hearsay use.

E.g., Shepard v. United States, 290 U.S. 96, 104 (1933); United States v. Brown, 490 F.2d 758 (D.C.

Cir. 1974); State v. Bartolon, 495 P.2d m (Or. Ct. App. 1972); People v. Hamilton, 362 P.2d 473

(Cal. 1961) (also cumulative). See also, e.g., State v. DiLosa, 529 So. 2d 14 (La. Ct. App. 1988) and

State v. Steffen, 509 N.E.2d 3831 1i(Ohio 1987) (where the evidence was admitted as state-of-mind

evidence, the appellate cour said that was error by reason of considerations of probative value versus

prejudice, but| the eror was harmless).

88. 852 F.2d 1456 (6th Cir. 1988).
89. Id. at 1460.
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figures, and objected that it was hearsay. The court first pointed out that,for reasons stated in the opinion, the file was not particularly damaging
to Benton. Then the court stated, "In our view ... this evidence ... wasadmitted not for its truth, but rather to, illuminate Campbell's contention
that he was conducting his own investigation, and that he maintained afile on the investigation."90

And here is the case that contains my personal favorite explanation
of why a particular out-of-court statement is not hearsay: Glenn H.Hutchison was on trial for importing and conspiring to import narcotics. 9'In aF effort to connect Hutchison with vans in which the drugs had beenfound, the government offered into evidence sales slips from a Ford dealer,
for the vans in question, and bearing Hutchison's name. He objected thatthey were hearsay. The appellate court said, "But the sales slips were notadmitted to, prve that Hutchison bought the vans. They were admitted
to prove that someone using Hutchisonps name bought the vans, from
which, tlthe jury could infer lthat the person using Hutchison's name wasHutchison himself2i' 92 Nothing is hearsay, nothing is what it seems, nothingis offered to prove ,anythingi itj is all proved some other way. Cue Rod
Serling.

And in a similar case, United States v. Lieberman,"3 the court said
1 The [hotel registration] card was, however, admissible as non-hearsay,simply to show that someone, calling himself Robert D'Ambra registeredin the hotpl, laying a foundatiqii for further evidence that from his rooma all was t made6to Myronw Liebermaii's unpublished telephone number.To provide evidence that the jury should infer that this D'Ambra was theCo arrestel on December 2,1 the government presented the testimonyof the arrestiing EbEA'agent, Denni Nargi, who testified to the address
lie had read off the driver's ,lice 'se carried by D'Ambra; this address wasthe same atsl that pritten on the hotellrqgistration card. Thus it was properto rlelceive the,,hotel registration dalI the limited non-hearsay purpose,wh other eV c td fr 0,n h the jury could infer that the

is~ 1 ' s !i | 1~, 1~ ,,ili , 8aj,œl

The address on D ''Aumbra's driver's F ic se was used to prove the truth ofthe adss o the hotel reistration card. Unless the address on the
10 ' !|jI ,| F, F .a" i |1 , ji

90. ' ' a '1 , '
95 I IFnSrt (2 d Cir. 1982), cert. denied, 456 U.S. 992 (1982),also discssdifatt na.n ots9-4 and 491-95.
92.EW at 10r~358 The utio continues, "Adiiiission for this purpose is permissible so long asother e the name. Suc evid ence is in the recordHutchso'Ii~jve 3t ~ Ra, the ades fr 'ihBnett [a co-defendant] registered (a boat

that was also inyolv] ahid[~ailwhiih Bennett it Bennet provided the cash for the vans bought at
R o bin:,F o r d.'~ i . ~ t 1 0 9 3-9 4 2 S i~ also, e. & , ~ J i~ e d~ $~ ates v. a tric k , 9 5 9 F .2 d 9 9 1 , 9 9 9 (D .C . C ir.

is n exp t~iof ~l~y he SintPr O did not use the business records exceptionfor th1 ae lps T nt1i~~I~ x accompanying notes 491-95.

94. l~~ln ~jF regad, thi ~a~e ries t [e, like Bridges v. State, i19 N.W.2d 529 (Wis.19 ext avc119m LtF.tLsFv.[Fuscato, 5nd F. Supp. 969 sE.DN.Yp1982), sspr tx hc yr~be ~~6,rbtis cs is missing the quantity and quality ofconfrminevdneirA dhrto
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driver's license is an admission by a co-conspirator somehow in furtherance

of the conspiracy, hearsay is being used to prove the truth of a statement

not able to be offered to prove its own truth because it is hearsay.95

The court continued:

To the extent that the hotel registration card was admitted for non-
hearsay purposes, Lieberman was entitled, if he requested, to a limiting
instruction. While the record is not entirely clear, it appears that Lieberman
did not request such an instruction but that one was given nevertheless.
After Nargi had testified to the address on D'Ambra's driver's license
(the license itself not being offered or received in evidence), the court
gave the following limiting instruction:

This involves that registration piece of paper that was marked into
evidence. Registration evidence offered to this Court was solely offered
to prove that the Robert D'Ambra registered at the Florida Hotel was
the same Robert D'Ambra arrested by the Agent Nargi. That's all. No
other inference can be drawn from it."'

"Th-Th-Th-That's all folks!" might have been a better way to end this

instruction.

* First, doesn't this "limiting instruction" run completely contrary to

the theory under which the appellate court is allowing the evidence?

Doesn't it say the hotel registration card is offered to prove the truth

of the matter asserted, just the use for which the appellate court said

it cannot be entered?

* Second, how is it that the prosecution can prove the truth of one piece

of hearsay with another piece of hearsay? Is it that neither is offered

to prove the truth of the matter asserted; the truth of each is proved

by the other? Or, if the driver's license is not hearsay, why is the hotel

registration card? Isn't each someone's out-of-court statement of

D'Ambra's address? Isn't the hearsay value of each equal?

* Third, if this case is correct, what isn't nonhearsay? In any case where

there is more than one way to evidence a fact, what cannot be offered

only to show it was said, letting the other evidence prove it is true?

My colleague, Collin Mangrum, categorizes these cases as nonhearsay

"mechanical traces as circumstantial evidence of ownership."9'.As he points

out, a number of cases categorize this kind of evidence as circumstantial
or indirect evidence, not offered to prove the truth of the matter asserted,

but offered as circumstantial or indirect evidence of something else from

which truth can be inferred. Notwithstanding the fact that there are many

95. It is not a party's own admission. D'Ambra was not a defendant, just Lieberman.

96. Lieberman, 637 F.2d at 101.
97. Mangrum, supra note 10, at 510. Wigmore also called this "mechanical traces" evidence.

Supra note 79.
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such cases, "under the plain language of Rule 801, [these things are]
hearsay.""

If these "mechanical traces as circumstantial evidence" cases are based
on the fact that theevidence is circumstantial, then they go too far. All
hearsay evidence is circumstantial evidence of something, and I'll bet it is
all circumstantial evidence of something that is relevant to the case and,
in most cases, something for which there is other evidence: So all hearsay
evidence anbe ofred not for its truth but as circumstantial evidence of
something else, from which the truth of the fact it asserts can be inferred
or, as [in the bloodhound cases, not for its truth but only to show it was
said, with'Nother evidence proving the truth of the fact it asserts.99

If these, cases are limited to mechanical traces when used as
circumstantal, evidence, then thses courts are creating an exception to the
hearsay ripe. Theiy ae creg an exption not found in the statute. And
theyare Icreating an exception but [not calling it an exception. Instead,
they are clngita kindof nonhearay.

Aother somewhat ismilardkind of nonhearsay, in one court at least,
is back gound ' vdenc e": dut-oftcurt, statements offered not for their
truth, but as background. Hearsay vidence inadmissible for the truth of
the Tatte~Iasserted may be admissible for the limited purpose of showing
the circurhmane 1 y surrounding an ee evidence)."' 0 Presumably,
the only W t ere 's Rule 403 !iar lprejudice; that is, if the probative
value o f t as bavgrouqd evience is substantially outweighedbythe an[g f~Jdrce is inadmissible even as
background evif wept this category of nonhearsay
B ground e n w n si number of important hearsay

ions int including-Rule-403 sense)

ne more kind of nonhasiay needs to be discussed. I will mention
it di~scqIs~ ae~ nu o s have held that the following

are m4ot a~dn r :1,l rs:u is 2 orders ,"0" and suggestions.'04

98. United States V. Jefferson~ 925 F.2d 1242, ;,252 (10th Cir. 1991). "Whether evidence is
offereci~ as ciicmstan evidenc as opposed to Oirect evidence has nothing to do with whether it
consttitueis issblle heapsay l. h [Tihe fac that "he evidence was introduced to link circumstantially
the acue tddeciefosnot Grend the heasy vibl'iion any more acceptable .... The protection
a todI Reot disarded simply because the evidence is to be used
circu s;tantially." Id. at I25-53.

e Al"Al hearsay eywidc uW be viewed asa kind of circumstantial evidence, and all hearsayrisks c~uld inj thast view~rwltllogifled jnto meto e questions of weight." Wellborn, supra note 17,

I ited sti 842 F.2d 1380, 1388 (2d Cir. 1988). "If the evidence admitted as
backgrund pan ts of "Jur1las, out ofcout statements that are hearsay and are not admissible by
virtueJl a, tion t t ue, the background evidence [though admissible as background]
generaiitn~l; ztdf e truth of the matters there asserted." Id. Presumably, as
with Q: i~ilp~~4ie~opsn e~sli entitled to a limiting instruction. This concept
of Sr X ne a l like the old common law hearsay exception "res
gete9 ' '~[r~tt~ copnignts230-31 and 534.

I9Z ee itfr tet acomnanisg otes 447-74.
1Qg. ~ee infra text ~,Acnyi notes 474-76.

4. yee ifra text acnppydng notes 474-76.
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Everything can be made nonhearsay. It all impeaches or rehabilitates

someone or another. It is all somehow or another relevant to the speaker's

or the listener's state of mind, which might in turn be at least loosely

relevant to the case at hand. Lots of out-of-court written or spoken words

can be argued to be nonassertive: mechanical traces, oral conduct, or

evidence offered only to show it was said, with its truth being shown by

other evidence. Much of it is circumstantial evidence of who owned the

gun or who purchased the vans or whatever is in issue; that is, the

argument that the sales slip is not offered to prove that Glenn H. Hutchison

bought the vans, but only that someone using the name Glenn H. Hutchison

bought the vans, from which circumstantial evidence the jury can infer

that Glenn H. Hutchison bought the vans-this is an argument that will

come in handy lots of places. Everything is background for something

else. It all could be phrased as a question, an order, or a suggestion-

with proper training, the out-of-court declarants within the jurisdiction of

the courts of the United States could flap their gums all day and not utter

one hearsay declaration.f05
TRUTH # 1: Everything can be argued to be nonhearsay. From there,

it depends on the skill of counsel and the quality of the judge.

B. Truth # 2: Everything Is Hearsay

[T]he human genius is for fabrication, the creation of that which

is not. As an Irish poet once said: false representation is the

critical difference between man and horse.'06

The second truth about hearsay is this: Everything can be made to

be hearsay.
Imagine this line of questioning:

Q: Will you please tell the members of the jury your name?

OBJ: Objection, your honor. May I voir dire the witness?

Q: Before you give us your name, let me ask you this: How do you

know it is your name?

A: [No answer. The witness seems puzzled.]

Q: Isn't it true that your mother told you it was your name?

A: I....

Q: And you saw it written down on a piece of paper-your birth

certificate-some doctor wrote it down on a piece of paper, and

the doctor was told by your mother?

A: Well ...

Q: And all through the lower grades of school, your teachers called

it out, they said it was your name?

105. See infra text accompanying note 474.

106. RIcHARD RAYNER, TNE ELEPHANT 28 (Turtle Bay 1992).
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A: [The witness does not answer.]

Q: I thought so! Objection, your honor. Hearsay.'07

This example is not so farfetched as it may seem. 108 In United States
v. Brown,'07 tax preparer Amos Brown was convicted of assisting the
preparation of fraudulent tax returns."!0 "The testimony most damaging
to, Brown was given by the IRS agent, Adrienne Peacock.""' Regarding
tax returns prepared by Brown, Agent Peacock testified "that between
90%q and 95% of the returns she audited contained substantially overstated
itemized deductions."112

T~here1 was no overtutestimony regarding any out-of-court statements.
There was no e-xplict out -of-court statement offered to prove the truth of
the jmatter asserted.Though the trial court had not ruled on the issue
bcaluse there was no objection, the appellate court went behind Agent
Plcocki's testiU ony and concluded "a clearer case of hearsay testimony
woluld be difficultto imagine ""'3 "[H]earsay of the rankest kind,""4 said
the court."5 r

Is this, so far removedfrom looking behind the testimony of the
witne in the fictional witnes's voir dire presented above? No, it is not. It
is just more important. The real problem here is not that Agent Peacock's
testimony was hearsay. It iis that the probative value of the testimony, in
the view of the majority, is substantially outweighed by the danger it will
mislead or confuse the jury as to what the real issue is or as to what the
dangers of this second-hand evidence are (with a hint that trial counsel
was ineffective).116 In fact, before the majority opinion got to its hearsay

107. As with so much of what is done by today's evidence professors, this example is taken fromsomething I saw the late Irving Younger do oneltime, but I don't remember where or when.
108. Not so farfetched at all. In addition to the cases discussed in the text, immediately below,

see State v. Hyatt, 519 A.2d 612, 614 (Conn. Ct. App. 1987) ("Strictly speaking, when a persontestifies regarding her'age, thatl testimony 'is hearsay since one cannot exactly know her own age. A
person is incapable of noting the fact of fher own] birth.") See also United States v. Allen, 950 F.2d
1055 (D.C. Cir. 1992) (discussing just when one's testimony regarding someone else's name might be
hearsay). . > [ ,

109. 548 F.2d 1194 (5th 'Cir. 17). This case is also discussed infra text accompanying notes 270-

110. Id. at 1197.
Ill. Id. at 1198.
112. Id. at 1204.
113. Id. at 1205. To which Judge Gee, dissenting, responded, "I find little difficulty in doing

so." Id. at 1212 (Gee, J., dissenting).
114. Id. at 1208.
115. The appellate court said this in spite of the fact that the witness was an expert and hertestimonial opinion may have been admissible even if the underlying data was not (Federal Rule ofEvidence 703) and had there been an objection at trial the prosecutor probably could have establishedthis as so. The appellate court said this in spite of the fact that the witness based her conclusions onwhat no doubt were taxpayers' statements against their own pecuniary, and perhaps penal, interests,

making the underlying data itself admissible under the statement against interest exception (FederalRule of Evidence 803(b)(3)) and had there been an objection at trial the prosecutor probably couldhave established this as so. In fact, there was no objection and therefore, no apparent need for theprosecutor to lay any further foundation regarding either of these points, 548 F.2d at 1207.
116. See Brown, 548 F.2d at 1210.
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analysis, it concluded that Agent Peacock's testimony was inadmissible

under Rule 403."' In the fictional voir dire, above, the real problem is

not hearsay, but a waste of everyone's time.
Or take this case, even closer to the fictional voir dire above: The

point to be proven was "the pauper's birth-place."" 8 The pauper was in

prison, where he was examined by a justice of the peace. His testimony

was: "I was born in the parish of Lydeard St. Lawrence, as I have heard

and believe.""9 Lord Denman, C.J., considered the objection "that the

evidence as to the birth settlement is entirely hearsay," and ruled "[tjhat

objection also must prevail." His explanation was short on detail: "Early

recollection may be evidence of the place of birth, but early recollection

is not the evidence set forth, but merely hearsay and belief."'2 Again, the

question here seems to be: How important is it where this bloke was born?

If it is really important, and particularly if it is really important and his

testimony does not seem reliable,' 2' perhaps we need more proof. Perhaps

it is a rule requiring the production of the original problem: We want the

original or a duplicate or an explanation of why these are not available.'22

Or perhaps it is, a Rule 403 problem of balancing probative value and

unfair prejudice or jury confusion. In defense of the Queen's Bench,

perhaps it is a hearsay problem: If there is a need to prove where someone

was born, then the witness's own place-of-birth testimony is offered to

prove the truth of the matter asserted, and if the witness has no independent

recollection of his or her own birth but only remembers what others said
about it, it is hearsay; if there is no need to prove where someone was

born, then it is offered as ambience. Even so, is this really something we

want to teach and to learn and to, apply at a moment's notice in the heat

of the trial? What does this say about the hearsay rule? Well, I'll tell you

what I think it says, but not'just yet.
Another: "The plaintiff testified that when taken to the hospital, after

the accident, she was cauterized on the back."123 A later witness, a doctor

testifying ,as an expert, lwas, reminded of plaintiff's testimony and asked,

"For what is that a remndy?"':14 Defense counsel interjected, "I object to

it, as incompetent and immaterial.' 0 The trial court allowed the question

(in fact,, the trial judge re-asked the question himself). The appellate court

117. The court Found the evidence independently inadmissible under Rule 403 and the hearsay

rule. Id. at 1204.
118. The Queen v. Inhabitants of Lydeard St. Lawrence, I Gale & D. 191 (1841).

119. Id.

120. Id. "Further illustration of the breadth of the hearsay rule is provided by some old English

cases in which it was held that a witness cannot give admissible evidence of the place or date of his

own birth. In more modern times, the fact that a witness cannot testify to his age without infringing

the rule against hearsay has been stressed by the South African and Australasian courts." Sm. RuPPERT

CRoss & COuN TAPPER, Caoss ON EvmENCE 522 (Butterworths, 7th ed., 1990) (citations omitted).

121. As it may not have when the imprisoned pauper added "as I have beard and believe,"

though I suspect that is just some nineteenth century English formality.

122. FED. R. EvIn. 1001-1008.
123. Thompson v. Manhattan Ry. Co., 42 N.Y. 896 (1896).
124. Id.
125. Id.
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reversed saying, "We think such proof was in the nature of hearsay."126
Asking a qualified expert whether a particular treatment is uniquely used
as a treatment for any particular injury is in no way hearsay, unless one
were to argue that the doctor only knows about this treatment because of
what the doctor has read or been told-theAgent Peacock problem from
the Brown case.'"' And if this is it, then everything is hearsay because we
really don't know anything. "I think that I shall never see a poem lovely
as a tree,"' 2 3 but how doff know it's a tree? Someone told me.'29

Above, in my discussion of the definition of hearsay, I wrote this:
"Hearsay does not apply to a clock telling time, a bloodhound barking
up a tree at a suspect, a radar device depicting speed, or a declaration by
a stop sign, telling a driver to 'STOP'!"'3" I gave this reason: It cannot
be hearszay unless there is a statement by a person. That is not a good
enough �reason. It is the reason routinely given,'3 ' but it is not good

why not? Take the clock, please. Someone-an out-of-court declarant-
did set the" clock; and in, the process of doing so made an assertion
r gardinglithip'% time;' 31 and 'that assertion, affected by the intervening

khafficao the clock, may be offered to prove the truth of
the aserton Th asertonby the' 1person setting the clock may be: "This

isryne lorrwet dom." not nthe as sert'tionby one about to be late for work
an~ ~hngi~ h~ 'r hr wtchio howan incorrect time may be this lie

to ~hiow! i~ cl~s emjloyer: "'Thiskt tim l e I i thought it was." But we let

it~~~~ "go, Wh,r l~ we do thbI s?

126.~c~pt~ i~ie clock at fa~value. Wedo not require expert testimony
on 127.e Supreme 4~f [ 'acc n inoeneral-7 and the workings of this clock in
18' PUC AR, t Tre i~i Pot, kY |+ ind of 0 expert foundational testimony

tiis$ wat YoA r Tumor,~ cs of~i b.loodwhoun itor radar-gun evidence. With
radr ~n1~ ~e~np~ ~ ~uil~s tere isnoobjection, we do require

t132. e olit ''toih e timen on the particular radar device
w& i ~ '~"~~An'was Ien operated accurately.

c~k~ 'tlfc~ he~ butnt radar. Why? Because we all
41 ~IP 6 araar gun.'3 This is the truth. It's

no ti,~~" i~~ '~~yn h understanding of lay persons,
SO ~ h ~ ~ wrig of clocks are understood by
evpryonke, soe daefor example, don't understand
ho, lcsWr.T~y~otdb lc magic, they could be a miracle,

126. Od aat 897.
127. Supra, text accompanying notes 109-1 17 and l'Ira text accompanying notes 270-76.

128.Joya Knaa~ Tres~ n'PaiEs sSAYS l~mw' Lsrm-ms, 180 (Robert Corles Holliday ed. 1937).
129.~'Ad i ,~treewasnota tee1,j ~vndered what it really was." PAuL. AusTER, City of

130 Sipr~ tet acomanyngnotes6-O I~ L
131 E~.,Manru, sp~anoe i~iz 55.~1Se~asoDe~ilppo v. DiPietro, 163 N.E. 742 (Mass.

1928 (j~n eigiedo sc1e;cardcai~e utB~jthfI~resindicating weight).
132. ~1ofc~r e1rn tl"tedc h time, just as out-of-court declarants told IRSAgent Pac~ l~tt~i thie eutos'
1133.Ora oooud



19931 TRUTHABOUTHEARSAY 25

they could be an alien super-race's way of enslaving new worlds.'34
It is because we all have clocks, and we all rely on clocks most

everyday of our lives. It is like taking judicial notice that clocks are most
often accurate enough." 5 It is like calling in a presumption, akin to the

presumption of due receipt in the mail, that certain things are generally

true; therefore, we will not require traditional methods of proving them

but will presume them, leaving it to the other side to dispute them. It is

like the business records exception to the hearsay rule, which I once heard

the late Irving Younger explain as follows, "If the business record is good

enough for big business, it should be good enough for the law."'36 It is

like all of those things, but it is not any of them, for we simply say that

what the clock says is not hearsay, its evidence is admissible, and if you

have a problem with that, the problem is yours.
Accepting the clock is an accommodation to the real world, an

accommodation that is not put to, and may not withstand, close analysis.

It is exemplary of the problem with defining hearsay, of the problem with

learning hearsay, of the problem with applying hearsay. It is existential
hearsay.

But it sure does seem to be hearsay, even under the federal rules

definition. And I can imagine all kinds of cases where I would like to

cross-examine the person who told the time to the clock.'37

134. 1 think I better understand the workings of bloodhounds than clocks.

135. Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. Rev. 1138, 1145 (1935).

"Where a court receives an almanac as evidence of an astronomical fact, it is not taking judicial

notice of the fact; it is admitting anonymous hearsay and taking judicial notice of the reliability of

the almanac as a source of authentic information."
Regarding what seems to be another use of judicial notice and the hearsay rule, judicial notice

used to establish a foundational element of an exception, see infra text accompanying note 289.

136. Author's memory.
137. See, e.g., supra text following note 132. See also Phillips v. Grand Trunk W. R.R. Co., 134

N.W.2d,201, 202 (Mich. 1965), where the issue was when (what time) the defendant railroad first

knew of the presence on its property of certain persons injured thereon. Defendant's agent testified

he received the information over the phone "at about 7:00 or a little later." Id. He knew the time

because as he spoke he looked at the clock on the wall. This evidence was countered with testimony

that the clock on the wall was inaccurate, including the testimony of a witness that "he knew, from

frequent, checking with his own watch, that [the wall clock] was inaccurate." Id. A wristwatch-was

used to impeach a railroad clock. The person who told the time to the wristwatch, if in fact it was

the person wearing it, was available for cross-examination; the person who told the time to the railroad

wall clock was not.
In a related kind of case, United States v. Tranowski, 659 F.2d 750 (7th Cir. 1981), defendant

offered a photograph of himself, his mother, and a dog named Jerry. The man who took the

photograph testified he took it at a time and place which provided defendant an alibi for the crime

charged. Id. at 752. The government offered the testimony of an expert astronomer who testified that

by measuring on the photograph the height of Jerry the dog, and the length of Jerry's shadow, and

applying those measurements to information from a sun chart, he could tell fairly precisely that the

photograph was taken on one of two days of the year. In this case, he testified, the only two days

of the year on which this photo could have been taken were no where near the day of the crime

charged. Id. at 752-53. The question had to do with the admissibility of the sun chart. The defendant

claimed it is inadmissible hearsay. The trial court admitted it under the residual exception. Id. at 755.

The court of appeals disagreed, holding that it "lacked any 'circumstantial guarantees of trustworthi-

ness,"' because, while other experts use this chart to measure the height of lunar moons, no other

experts use it to date photographs. Id. The chart is inadmissible hearsay (even though the out-of-court
declarant, the astronomer who mnade the chart, is in court and testifying).
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In fact, the clock is like the grocery store cash register tape "indicating
that appellant's daughter had purchased plastic baggies."'38 A court held
the cash register tape was hearsay.'39 In each case, the clock and the cash
register, someone manipulated buttons that cause a machine to tell us
what we want' to know, the time or the" item purchased. Perhaps the
answer is that both are hearsay, and we-generally do not recognize the
former as such, whether because it so often is not important, or the out-
of-court statement does not so obviously involve words, or because we all
have clocks and watches and we assume that most of the time setting
clocks is routine enough and clocks 0themselves are accurate enough.
Whatever the reason, we generally do not recognize as hearsay what
someone "'told'" the clockhand what the clock now tells us it is. Even so,
and even in a case when itlwouild be important, I cannot imagine a hearsay
objetin being sustained when the coroner, testifying to the time of death
in a homi ide case, testifies that he based his figuring, among other things,
on the 0 te he examined the body, and, having forgotten his own watch
when callied in the mid'let of the night at home, he took that time from
a! wall' clck pat theA'scene of thefi' crime. ''

Take this widely recognized category of nonhearsay: an out-of-court
staterdnt of ered ls circumstatial ievidence of the declarant's state of
cindrcle oft olt nd'sifa'mous examples in law professing
circles is, "O Itel issii ofth ~ ity'fD woman, D's public statement,
'I am the Pope."" 4 '

The' previous edition of the Kaplan and Waltz answer book stated,
"This would be classed 'as circumstantial evidence of D's state of mind,"
and, therefore, it is not hearsay,'sThey admit, however, that for the
statement to be probative Iof the wo~ns sani~ty we have to know something
about m hth+ I ally be dhe pas the Pope.143 The trier of fact
is being Askd "to find she issincere in her declaration."'44 The
oppone oft'Iof this, leidenetou bef~t frpm cross-examination of this
woman untiit.t Perhaps she'd say, "Are you
crazy?" r ~ " pp ,f m omi! or, "I was the Pope
last niht@ ad'nylhl ,an&dwas SIsterMry," or, "October thirty-first?
Yes. n c Fnh'Pe Ach October thirty-first as I walk the

neighb~rl~o~ '9i~'~ ~ ~ II T sue of her sanity, this is an
out-o-co~& ~e~ation~offr~d topr~ethat the out-of-court declarant

138. Vindegift Vry 73 A.2 1 56 4Aid. Ct. Spec. App. 1990).
139: Id' 8 am A 4 01ti 1[ "I Initia! '
140. See stpra text following note SO'"
141L Edund M. I1ta, Evidence Exam, sJnnr Term, 1946, Harvard Law School, quoted

in JoH} KBP y [S.A EAu ' CE 1ANERATI 126 (7th ed. 1992). See also Edmund M.
Morgan|1)4 ar iRv. LHRvL.l38. 1143 (1935).

142. im mi ni EY Ail, ACxs IDENCE CASBS AND MATEuRIAS 29 (6th ed.

143, /d. rew eiti, trcs, anable ar nts be made on both sides," and it does
not mat aei r whicumeiai ac UG it isit heaicsy. so be it; if it is hearsay, it is admissible
as a staOi lt'then" ekistIng' S Efd Jo AlN ST AL., TEACHER's MANUAL, EvmENca

CAI X; "M1148J1g9(71ii ed 19 [" l
144; UAS i'M4 Molj1 lend No ,wwy 48 HARv. L. REv. 1138, 1143 (1935).



1993] TRUTH ABOUT HEARSA Y 27

believed it to be true, something we likely cannot really know if we cannot
ask her. And, in any event, isn't the statement, "I am the Pope," offered
to the issue of her sanity, really offered to mean, "I think I am the Pope"
and isn't that what someone is trying to prove? An out-of-court statement
offered to prove the truth of the assertion therein.

So, is "I am the Pope" hearsay or not? Let me review my first two
truths, in reverse order. Truth # 2: Everything can be made to be hearsay.
Truth # 1: Everything can be made to be nonhearsay.

Is it hearsay, or not? Yes!
Take two more cases, creating one more example: First, in the "Bill

Snow" case,145 Bill Snow was convicted of possession of an unregistered
firearm found in a case with an attached name tape containing the words
"Bill Snow"; the name tape was nonhearsay evidence of who possessed
the gun in the case. Second, in the "10001 Cedar Avenue" case,"46 a
resident of 10001 Cedar Avenue was convicted of "intimidation," in part
on evidence that he had two guns at his residence; a deputy sheriff testified
that on the morning after a raid he observed two pistols in an evidence
bag marked with an evidence tag bearing the inscription "10001 Cedar
Avenue"; neither the guns nor the evidence tag were produced at trial;
the deputy's testimony that he saw the evidence tag inscribed with "10001
Cedar Avenue" was inadmissible hearsay.'47 These two cases are discussed
in greater detail elsewhere in this article.48 The point here is that just as
the first case is part of the support for the proposition that everything
can be nonhearsay, the second case is part of the support for the proposition
that everything can be hearsay.'49

First Truth: Everything is nonhearsay. Second Truth: Everything is
hearsay. Let me allow Judge Weinstein to partly illustrate my point:

Whether or not this extra-judicial declaration is denominated hearsay turns
on how one characterizes its function in the development of the
government's case. It may be viewed as admissible hearsay, non-hearsay
evidence-in-chief, or non-hearsay insofar as it is admissible on the issue
of credibility. Admissibility of evidence of this sort does not derive its
ultimate justification from any one theory, but from notions of reliability
and the ability of the trier to properly evaluate probative force.'50

C. Truth # 3: Everything Fits Under an Exception

Founded apparently-on the propositions that all jurymen are deaf
to reason, that all witnesses are presumptively liars and that all
documents are presumptively forgeries, [the law of evidence] has

145. United States v. Snow, 517 F.2d 441 (9th Cir. 1975), discussed supra text accompanying
notes 78-81 and infre text accompanying notes 18446, 266-68, 277 and 477-80.

146. Payne v. Janasz, 711 F.2d 1305 (6th Cr. 1983), discussed infra text accompanying notes 268
and 477-78.

147. Id. at 1313.
148. See supra text accompanying notes 78-81, and infra text accompanying notes 184-86, 266-

68, 277 and 477-80.
149. It also supports the proposition that everything fits under an exception to the hearsay rule.

See infra text accompanying notes 184-86.
IS0. United States v. Muscato, 534 F. Supp. 969, 980 (E.D.N.Y. 1982), discussed supra text

accompanying notes 54-62.
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been added to, subtracted from and tinkered with for two centuries
until it has become less of a structure than a pile of builders'
debris.'5

The third true thing about hearsay is this: Everything can be made
to fit under an exception to the rule against hearsay.

1. Selected Exceptions in the Evidence Code

a. William D. Cammisano, Jr., Present Sense Impressions and
Excited Utterances

This play involves the Kansas City mob. 52 In Act I, the FBI is
investigating a company called C & C Associates, an alleged money
laundering operation'. William D. Cammisano, Jr. is the vice president of
C & C Associates. He is in his thirties, married, and has children. And
he is dating the 17-year-old daughter of the president of C & C Associates.
Her nameis Carey.

Canmisano and Carey travel together to Las Vegas. While in Vegas,
Cammisano loses $1 19,,OO playing golf. He collects money from various
people, including a, man named koger Reid, and pays off part of this
gambling debit. A !couple of months llater, Roger Reid is murdered and
the FBI investigation broadens to include the murder. When the FBI
interviews Carey, she claims she knows nothing of value. When Carey is
called to testify before a grand jury,, she testifies that she knows nothing
of value.

As Act II opens, Carey, the young girlfriend, has recanted. She has
provided the FBI with information incriminating Cammisano; Carnmisano
is being brought to trial; Carey is a witness for the prosecution. Cammisano
is charged with' having tried to get Carey to lie on his behalf in the
proceedings in Act I., Specifically, he is charged with: two counts of witness
tampering, one count of obstruction of justice, and one count of subor-
nation of perjury.

Carey testifies that Cammisano tampered with a witness-herself. She
testifies that C4"isano intimidated ler because of the tone of his voice.
She feared him bcause be had physically abused her in the past, and she
related some incidents of abuse. On cross-examination by defense counsel,
she states that Cammisano had a reputation for violence. She says she has
heard that [re! murdered this brother and that his family is in the mafia.

Cammisano testifies. He says he never abused Carey, but was only
concerned for her welfare. On cross, the government asks if he has a
violent temper when, it comes to women. He says he does not think so.
The government then asks:

Q: Isn't it true that on or about October 25th, 1986, you beat your
wife, you beat your children, your wife left you and your children

151. C.P. HARVEY, TnEi ADVOCATE'S DEVI 79 (1958), quoted in SIR RUPPERT CROSS AND COLIN
TAPPER, CROSS ON EVIENCE 2 (Butterworths, 7th ed., 1990).

152. United States v. Cammisano, 917 F.2d 1057, 1058-59 (8th Cir. 1990).
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left you and your father and [your brother] talked about that, isn'tthat correct, sir?
A: I have no knowledge of that.
Q: You specifically deny under oath that you-beat your wife, beat your

children, and that your father and [your brother) talked about it? I
can refresh your memory should you wish.

A: I do not beat my wife. I have not beat my children any more than
anybody else has reprimanded their children."'S

Then the government, over objection, introduces into evidence a tape
recording of a conversation between Cammisano's father and brother,
recorded off of a wire tap on the father's phone. On the tape, the brother
informs the father that defendant's daughter, Antoinette, has come to live
with him, the brother, and his wife, Judy.

B: . . . Well, they all left.
F: They left?
B: Well, he just, they just, uh, he just beat her [his wife] up in frontof the kids and gonna do that and beat the kids, gonna beat thekids up too, or whatever and, and, uh, they finally, they all, uh,they took off and, and, uh, left, Antoinette does not want to go

back.
F: Did she, did Antoinette tell ya the reason for anything, why oranything like that? She tell you anything at all?
B: She told Judy, I don't know what all the details were of whathappened. Exactly.
F: That why he hit his wife on account of Antoinette or somethin'?
B: Uh, well, I'd say, like I say, I don't know the, the, you know, thedetails about it, because Antoinette usually is, is goin' to work whenI'm leavin' you know, and then she gets home and she's asleep whenI'm home. So I really haven't sat down and talked to Antoinette atall about ji.lS4

He beat his wife and kids is the evidence. Antoinette told Judy, Judy
told her husband. Her husband is on tape. At least double hearsay. The
federal district court judge allowed the tape into evidence as both a present
sense impression and an excited utterance.' 5 Under this reasoning, everything
should fit under at least one exception.

b. Ancient Documents

As an example of how much fits under exceptions, consider the
modern ancient documents exception. "The phenomenon of docket delays

153. Id. at 1059.
154. Id. at 1059-60.
155. Epilogue: Cammisano was convicted; his conviction was affirmed on appeal; the appellatecourt found this ruling was incorrect, but that the error was harmless. See mnfra text accompanyingnotes 312-13. For an "error" similar to that of the Cammisano trial court, see the discussion of Statev. Plant, 461 N.W.2d 253 (Neb. 1990), infra text accompanying notes 286-91.
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as well as the frequent litigation of liability arising from health [hazards]

that may take decades to [become symptomatic], may be giving new life

to the neglected 'ancient documents' hearsay exception."' 5 ' The ancient

documents exception developed at a time when the temporal link between

infliction of injury and expression of symptoms was shorter. We did not

connect the symptoms of today with the exposure from decades ago, and,

if we did, we could not prove the link. Science has changed that. With

thatchange, application of the ancient documents exception changes in

two ways: It will be applied more frequently and more frequently it will

be applied' to prove essential elements of the case.
In, Threadgill, v. Armstrong World Industries, 5I Mrs. Threadgill sued

a laundry list of ,ppbestos companies for the, death of her husband. During

the trial, plaintiffls',!,counisel offered into evidence approximately 6,000

documents tending to indicate hat the manufacturer of the asbestos knew

as early as thel930s.,pof'the health hazards of asbestos and tried to conceal

them. The documents were ioffered under the ancient documents exception.

The Third Circuit Court of Appeals held that the documents were admis-

sible under the ancient documents exception. Regarding this exception, the

only questions fo8rthe trial jdge are: (1) Were the documents in question

what they' purp 'rth to be? Iand (2) Do they purport to have been in

existence twenty'year 'or ire?'55

The ancient d& 'rnent need not bear a date. Some courts have said

it is enough 'if lWe 'ocum;nl is found filed with other documents bearing

156. Rule803(l6) pnent Dc ents, I51 PEDRtAL RuLEs OF EvIDENCE NEws 90-189 (John R.

Schmertz, Jr., ed., 1990). anWe anient ' locuments exception applies to: "Statements in a document in

existence twenty years or more the autlenticity of which is established." FEr.. R. EviD. 803(16).

1571 928 F.2d 1366 (33Cr. 1991)L!
158. Id. The same docm nts offered into evidence in a number of other asbestos cases

in district courts in the d Cirtitknd, in' Threadgill, the Third Circuit reviewed some of those

cases. These district rcouilhad id at these documents did not fit under the ancient documents

exception. The probiem[l j'onelcttwas' 4hat there was a "'high degree of unreliability as to the

completeness of the crre Ide44""Ild. at 1374 (quoting Cheny v. Celotex, C.A. No. 84-941, bench

ruling (E.D. Pa. Sept. 24, fi98e)) Thproble!,j said another, was that the judge did not consider the

documents trustworthy. This judge had problems with the chain of custody, which led to the conclusion

that they did not[ fli ll c A t 1374, (referencing Neal v. Carey Canadian Mines,

Ltd., C.A. No., 78- D , , Pa. March 25, 1981)). The court of appeals disagreed,

finding tat these the requirements of the ancient documents exception

and the rules r gii~a~~iitAli niY~documents exception reads: "Statements in documents

in existece twexigy q reyh<liatheittcity of which is established." FE.D. R. Evw. 803(16).

The relevant rule figarli; u~thehti in is, Federal Rule 901(b)(8). Those courts focused on the

completeness of 'rustworthiness of the information found thereon. Questions

of completeness a oa weight, not authenticity. These same documents were

held aJmissible undrIthi [ ih ackson v. Johns-Manville Sales Corp., 750 F.2d 1314

Not all cour; agree W~i ~his gnt~eptataon of the ancient documents exception. Morre v. Goode,

375 5.E.2d 54i9 (8lil, all988) l~lhoiis i thei exception "carries the qualification that the document

itself or its contents notl b suidi sspith regard to its genuineness and reliability." Id. at 558. The

court added onto; the st elatA tbiness requirement similar to the ones written into some of

the other exceptios, for e ple,1*R)s 0 part of Rule 803(8), the residual exceptions, and others.

In George v. Celotex Codrp. 9t41Fd 2 6 (2nd Fir. 1990), decedent died of lung cancer in 1976.

For the previous 158 yer his job epd livn to asbestos. His wife sued his former employer.

She offered into cvidencel e r r i , lumets regarding the then existing industry standards

of safe levels of sipo e iourt let such documents in under the ancient documents

exception to the say r l de



1993] TRUTH ABOUT HEARSA Y 31

a date over twenty years old. 159 And the ancient document need not be
from this country. In Matuszewski v. Pancoast,160 ancient birth, death,
and marriage certificates from Czechoslovakia were allowed to prove that
twelve persons living in Czechoslovakia were the heirs of the deceased. In
United States v. Koziy,'6 ' Ukrainian police employment forms were used
to establish that the defendant was hostile to the United States and
defendant's citizenship lwas revoked. The defendant objected that the
documents were forgeries, irrelevant, immaterial, and hearsay. The court
admitted them under the eancient documents exception.

In toxic to~rts',l62-iintrts regarding child abuse,'63 in cases involving
longtime cigar~ttesmker>, 't ina11 kinds of torts'65 there could be all
kinds of ancient documents.

159. Kath v. Burlington N.R.R., 441 N.W.2d 569 (Minn. Ct. App. 1989).
160. 526 N.E.2d 80 (Ohio Ct. App. 1987).
161. 728 F.2d 1314 (11th Cir. 1984).
162. For example, in Vermont it is possible for a person who has been injured by a noxious

agent to sue up to 20 years after the last occurrence to which the injury is traced. VT. STAT. ANN.
tit. 12, § 518 (1973) (within three years after person knew or should have known, but in no case more
than 20 years after last occurrence to which injury attributed). In Cavanaugh v. Abbott Laboratories,
496 A.2d 154 (Vt. 1985), plaintiff sued under this statute for damages due to vaginal cancer, which
she claimed was caused by her mother's ingestion of the defendant drug-company's DES (diethylstil-
bestrol) and did not manifest itself until she was 22 years old.

163. For example, California law allows a person to sue up to eight years after reaching the age
of majority, for abuse suffered during childhood. CAL. CiV. PROC. CODE § 340.1 (West Supp. 1991).
In Evans v. Eckelman, 216 Cal. App. 3d 1609 (1990), foster parents sexually abused children in 1966.
The children had no memory of the abuse (and, therefore, of course, could not trace their damage
to that abuse) until 1988. A 1988 suit over 1966 sexual abuse was proper. And in Mary D. v. John
D., 216 Cal. App. 3d 285 (Cal. Ct. App. 1990), plaintiff alleged she was molested by her father when
she was five years old. She sued when she was 24 years old. The court held that the statute of
limitations was, tolled during the time plaintiff had repressed the sexual abuse. The accrual date for
the cause of action was the date she remembered the sexual assault.

[Tihe plaintiff in Johnson v. Johnson, 701 F. Supp. 1363 (N.D.Ill. 1988), brought a diversity
action against her parents when she was thirty-two years old, alleging that she was sexually
abused by her father from the age of three until the age of twelve or thirteen and that her
mother failed to protect her from the abuse. The plaintiff alleged that she had suppressed
all memories of the abuse and was blamelessly ignorant of the causal connection between
the incest she endured as a child and her injuries. Not until she initiated psychotherapy did
she begin to remember and "understand the nature and scope of her injuries and their
causal connection" to the years of abuse. 701 F. Supp. at 1364. In denying the parents'
motion for summary judgment on the ground of limitations, the federal district court ...
determnined that Illinois courts would apply the discovery rule to an action brought by an
adult survivor of incest where the complainant had no, conscious memory of the abuse until
after the statutory minors tolling provision had expired. By applying the rule, the plaintiff's
cause of action accrued and the running of the limitations period commenced when the
plaintiff knew or reasonably should have known of her injury and that her injury was
caused by the wrongful act of another.

Lindabury v. Lindabury, 552 So. 2d 1117, 1119-20 (Fla. Dist. Ct. App. 1989).
Traditional ways around a statute of limitations in a child sex-abuse case include an insanity

exception, equitable estoppel and the discovery rule. Carol' W. Napier, Civil Incest Suits: Getting
Beyond the Statute of Limitations, 68 WAsH. U, L.Q. 995, 1011 (1990); Alan Rosenfeld, The Statute
of Limitations Barrier in Childhood Sexual Abuse Caes The Equitable Estoppel Remedy, 12 HARv.
WOMEN's L.J. 206 (1989).

164. See Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2619 (1992) (Federal Cigarette Labeling
and Advertising Act does not preempt state law damage actions).

165. Maryland's statute of limitations allows some persons to sue for injuries resulting from an
improvement to property up to 20 years after the improvement becomes available for its intended use.
MD. CODE ANN., CTS. & JUD. PRoc. § 5-108 (1989). Many states have statutes of more or less general
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Amazing things (amazing to me at least) fit under these exceptions.
In United States v. Regner,'" the issue was whether the defendant had

ever been in an accident involving Fovarosi Autotaxi Vallalat, Hungary's
state-controlled taxicab company. The prosecutor offered and, "over hear-

say objections, the court admitted a certified document from the Hungarian
People's Republic indicating that a search made of Fovarosi Autotaxi

Vallalat disclosed no record of a taxi accident involving [defendant]."167
The trial court admitted the documents as self-authenticating under Rule

902(3) and as excepted from the hearsay rule under Rule 803(10), the

exception for "absence of public record or entry."'61 To make the point

clear, it was received without'a sponsoring witness, but under seal from
the Hungarian People's Republic. The dissent argues that for hearsay
purposes these records should be 'reated as business records, not public

records. And the proponent should be required to establish the foundational
elements qf the! business records exception. We know nothing about the

accuracy of public record keeping in Hungary. A witness should be required
to take the stand and lay the foundation for the business records exception
so that at leastwe thiad av tt exception's reliability, which is found
in the regularity 6of the prac.9 In ny event, it seems to stretch the
absence of public recod or~ entry exception pretty far to use it to admit

a Hungra fdvtoshwta atclrinformation was not found
in th d e e cbmp o Hungary and, therefrom, to
argue S not ha | en,1!

sc- StteminsAgin t rest

Allow me oie more 'le Ample of the lengths to which a specific
exception canbe" strthed, and then a word about the residual exceptions.
In United States viGat*i''l the defendant made a statement to his sister;

it effectively adn tdrnpcity in a' bank robbery. The sister told a

Federal Bureau1 of nrtiggions (FBI) agent. The FBI agent testified, at
defendaiI's tial, aito whaththe sister had told the agent the defendant
had tld the siserClth~ tri4 court ard the court of appeals allowed the

application that toll the sa itebofnIrimitalionsfor causes of action that accrue during the minority of

the pe hb rson g hashhe Na. RAv. STAT. §25-213 (1989).

~167. Id&qat (Fegs r ,1dssenting).
168. I'd 11 [ L F a
~A69., Id.r at 763-64 { dsn~J issent~fig).i
I 74. J6t[,aslthe11dynl Wer xception makes no sense in the Punjab, "'where a person

mortally wounded frequi statement bringing all his hereditary enemies on to the scene at

the time of his irpcei n gIs ;wound$ thus using his last opportunity to do them an injury,"' JoHN

KAPOKX ET 4l SONVIDECE 131 (7th ed. 1992) (quoting I SIR JAMES FnjAMEs

STEPhmN, A 1RH s I$UJEamsL LAwi cr ENGLAxD (1883)), the absence of entries in public
records exceptaionmay a l no l',e'in Huffy. Without a witness who can tell us, we are not

likelylto know. ,

Regarding doc Ieatsf for" govetnments, see also In re Ol Spill by the Amoco Cadiz, 954

F.2d 1279 (7th Ci of evidence on damages in this case [awarded in the

amount of 6 null kI~i1w iu~sfTmFec governmental entities).
1~7j. 616 ~F42 . r~~~
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testimony under the statement against penal interest exception. 172 The theory
is this: "A statement will satisfy [this exception]'s requirement that it
'tended' to subject the declarant to criminal liability if it would be probative
in a trial against the' declarant."'7 Because the sister did not report her
brother to the FBI right away, she was subject to prosecution for acting
as an accessory after the fact in the bank robbery. The statement in
question is evidence both that she knew of her brother's involvement and
that, for a while, did not report it.'74

d. The Residual Exceptions

And if tidnc, oes ;noot:fit under one of the more specific
exceptions, butralifbsi does, try the residual exceptions.'75 There is a theory
of interpretation of the residual exceptions called the "near miss theory."' 76
One view says that hearsay is to be considered under the specific exception
it most nearly fits and, if it is a "near miss" under that exception, it may
not be admitted under a residual exception.'" Many (most?) courts reject
the near miss theory. In the leading case to do so, the Third Circuit said
this about the theory: "Plainly stated, the theory puts the federal evidence
rules back into the straightjacket from which the residual exceptions were
intended to free them.'''78

An example of the phenomenon of the residual exceptions picking up
evidence that just misses the more specific exceptions is United States v.
McPartlin.'7 9 The court held that a business executive's desktop calendars
were admissible under the business records exception.IW Defendant had

172. FED. R. Evm. 804(b)(3).
173. 616 F.2d at 630.
174. The sister made the statement during the course of admitting her complicity in a separate

bank robbery. Id. at 629. (She was being interrogated regarding this other robbery, and had been
advised of her rights.) The court did not argue that the part of her statement eventually used against
the defendant was somehow against her penal interest as regards her bank robbery. They used the
argument noted in the text: The accessory after the fact argument. And they used a second argument:
Her admission of complicity in her own separate crime cast the shadow of adverse penal interest over
everything said during the interrogation. Id. at 630. They found it against her penal interest both
standing alone and in context. The defendant argued that rather than making a statement she knew
to be against her interest, she was currying favor with the government, hoping for better treatment as
regards her role in the other robbery, by turning over a bigger fish, her brother-that she saw the
statement as in her interest. Id.

175. FED. R. EvID. 803(24) and 804(b)5). On this point, see particularly, Myrna S. Raeder,
Commentary: A Response to Professor Swift, The Hearsay Rule at Work. Has it Been Abolished De
Facto by Judicial Discretion?, 76 MaNN. L. REV. 507 (1992).

176. E.g., Thomas Black, Federal Rules of Evidence 803(24) & 804(b)(5)-The Residual Exceptions-
An Overview, ?5 Hous. L. REV. 13 (1989); Gary W. Majors, Comment, Admitting 'Near Misses'
Under the Residual Hearsay Exceptions, 66 OR. L. REV. 599 (1987).

177. Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1190, 1262-64 (E.D. Pa.
1980), rev'd sub nom. In re Japanese Elecs. Prods. Antitrust Litig., 723 F.2d 238, 301-03 (3d Cir.
1983), rev'd on other grounds sub nom. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574 (1986).

178. In re Japanese Elecs. Prod. Antitrust Litig., 723 F.2d 238, 302 (3d Cir. 1983) (though this
seems to be an awfully expansive reading of the near miss theory) rev'd on other grounds sub nom.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).

179. 595 F.2d 1321 (7th Cir. 1979).
180. Id. at 1347.
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argued that the prosecutor had not established a number of the founda-
tional elements for that exception. Had that been true, said the court, it
would not have changed the result: The calendars would have been picked
up by and admissible under the residual exception.'8 ' More directly on
point, in DartezYv. Fibreboard Corp.,'SZ the court avoided the "predecessor
in interest" requirement of the former testimony exception by admitting
the deposition under, Rule 804's residual exception.' 83

The residual exceptions can also be brought to bear on the case of
"Bill Snow.'' As discussed elsewhere in this article,1 s5 in one case a
circuit court of appeals found an inscription on a name tag to be admissible
nonhearsay and,, in another case, another court found a different name
tag to be inadmissible hearsay. Xtwould seem that in each case the evidence
in question could have been admissible under the, residual exceptions.'"

The residual exceptions can be stretched so they cover quite a lot of
out-of-court statents. Intthe Fourth Circuit, 804(b)(5) seems to cover
grand jury testinalieny, Thex yet} eceptions require that the evidence in
question have " r ti antees of trustworthiness" equivalent to
gualrantees in the!seiicecpins.Jrn United States v. Thomas.,'1 the
grand test i ny ses $ho disappeared before trial was
admissible under ?84b)(.5Rega tHe guarantees of trustworthiness,
the court cited two ases fi4Sn the circuit and said that it is clear from
previous cases '*that thk I go }ur testiony of an unavailable witness
m ay se s introd ue gnd c niitions without violating ... the
maydetintrodsof, te~~a(ihis grand jury testimony was

adtobles unders t No uh was required in the way of
"circumstantial r giantes rtwprtfliness," at least not overtly.'90

All of this in spite of t following legislative history:
It is intended ithat +e[l'llrsidual ceptions will be used very rarely, and
only in excep The co ittee does not intend to
establish a broa'lilen ' J cVta i u$gslto admit hearsay statements that
do not fall one 4 i+' &her Onions contained in Rules 803 and
804b). The resid eptil nsue By meant to authorize major revisions
oitl the eears ItsI p ~esenf exceptions.'9'

is81 id. at 1350 (a$r entdy ibis iwas dliided into three parts, with one member of the
panel writing each part midOfnuin nlhcpbthers; this part is by Sprecher, J.).

182. 765 F.2d 456 (5th Cir.ll857j K K

183i.i jd. at 462. Anher j',he:enidence tit narrowly missed the former testimony exception
was alloiwed under a residwal'[eCxpti0si5 iin ecrewsi Antitrust Litig., 526 F. Supp. 1316 (D. Mass.
1981). I, $

184. United States l'V l io17N F+2d 441 89th Cir. 1975), discussed supra text accompanying

notes 78-8i, i4-49, ai~dd rnfdtet ac coffpanying notes 266-68, 277 and 477-80.
185. See iupra text j
186. See supra not81d ifiite29
187. '705 F.2d 704~,Cr j83
188L Id. at 71 1-12.lf,
189. Id. at 712.
190, And similarlyl See what some courts have done with the pre-trial notice requirements of the

residual exceptions, infi text accompanying notes 237-53.
191 ,,SENATE COm oN JUDICIARY, FEDERAL RulEES OF EVIDENCE, S. REP. No. 1277, 93d Cong.,

2d Sess., 18 (1974); I4 U.S.C.C.A.N 7051, 7065. I got it from the West Publishing Company
softbound FEDERAL Rus OF EVIDENCE FOR UNrED STATES COURTS AND MAGISTRATES, the 1990
edition, at 164.
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All of this in spite of this legislative history coupled with these facts:
There is a specific exception for former testimony of unavailable declarants'92
and another for statements against interest of unavailable declarants;1 '
there is a definitional exclusion for admissions (personal and by co-
conspirator)'94 and another for prior under-oath statements of available
declarants; and none of these includes this grand jury testimony.'95

e. The Exceptions as a Way Around Rules Other Than the
Hearsay Rule

Not only does nearly everything fit under an exception, so that
exceptions tendrto get saiound ihe hearsay rule altogether, but the
exceptions can get us around many of the other exclusionary rules of
evidence while they are at it. Caterpillar Tractor Co. v. Donahue'" is a
tractor-rollover product liability case. The lawyer for the widow offered
into evidence a report entitled "Study and Evaluation of Tractor Canopies
in Rollover Accidents." The hearsay objection, said the court, is taken
care of by the public records and reports and the ancient documents
exceptions of the Wyoming Rules of Evidence. The defendant complained,
among other things, that it was unable to cross-examine the author of this
document or the manufacturers of the canopies used in this report, and
that it was not aware of this exhibit until it was actually offered into
evidence. In effect, this document became an expert witness-an expert
witness who:

* Is not under oath, getting us around Rule 603;'9'
* Is not required to be listed during discovery, getting us around the

relevant rules of civil procedure;'9 8

* May or may not be qualified, getting us around Rule 702;199
* Expresses an opinion that might not have a valid basis, getting us

around Rule 705;2w and
* Is not subject to impeachment cross-examination, to some extent

getting us around Rules 607,20' 608,N2 609;203 and

192. FED. R. Evm. 804(b)(1). See Randolph N. Jonakaft, The Subversion of the Hearsay Rule:
The Residual Exceptions, Circumstantial Guarantees of Trustworthiness, and Grand Jury Testimony,
36 CASE W. REs. L. REV. 431, 441-42 (1986) (hereinafter Jonakait). Regarding using the former
testimony exception to admit grand jury testimony, see United States v. Salerno, 112 S. Ct. 2503
(1992).

193. FED. R. EvID. 801(d)(2). See, Jonakait, supra note 192, at 442-43.
194. FED. R. EvID. 801(d)(2). See, Jonakait, supra note 192, at 443.
195. FED. R. Evm. 801(d)(1). See, Jonakait, supra note 192, at 444-45.
196. 674 P.2d 1276 (Wyo. 1983).
197. FED. R. EvIm. 603; Wyo. R. Evid. 603.
198. FED. R. Civ. P. 26(b)(1) (discovery in general), 26(b)(4) (discovery of facts known and

opinions held by experts), and 26(e)(1)(B) (supplementation of responses to discovery requests).
Wyoming's rules are the same: Wyo. R. Crv. P. 26(b)(1). 26(b)(4), and 26(e)(1)(B), respectively.

199. FED. R. Evm. 702; Wyo. R. Evid. 702.
200. FED. R. Evm. 705; Wyo. R. Evid. 705.
201. FED. R. EvrD. 607; Wyo. R. Evid. 607.
202. FED. R. Evm. 608; Wyo. R. Evid. 608.
203. FED. R. EviD. 609; Wyo. R. Evid. 609.
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an expert witness who contributes to a $1,500,000 verdict.20 4

These exceptions get us around the more specific requirements of each
of the just mentioned rules and leave us with the much more general
requirements of Rule 403. This is not to say that the judge has no control
over ancient documents or public records or other out-of-court statements,
but just Nthat the control does not come from the hearsay rule but from
Rule 403.2m Not only does the hearsay rule only pretend to exist, but it
pulls other rules down with it, and does so in ways that those who created
the hearsay rule and all of its exceptions and nuisances likely never
contemplated.

2. Common Law Exceptions, Exceptions in Court Rules, and
Exceptions"in Statutes, but Outside the Evidence Code

The,,rules of evidence in many jurisdictions are statutory. There is a
written hearsay rule (most are similar to Federal Rule 801), the pretense
of a presumption of inadmissibility (most are similar to Federal Rule 802),
and a number of written lexceptions (most similar to Federal Rules 803
and 804).1 In these jurisdictions ,the question of the admissibility of hearsay
is further complicated bymlritscellaneous rules, statutory and otherwise,
found far, from the eidence 'code's hearsay rules, but nonetheless operating
as exceptions lthereto.' '

a. In the Statutes, Bet Outside the Evidence Code

In my jurisdiction, the evidence code is Chapter 27 of the Nebraska
Revised Statutes.'01 Here is lan exception found in Nebraska statutory law
but outside of Chapter 27. Though based on the proposed Federal Rules,
the Nebraska, Evidence Rules did not include the learned treatise exception
to the hearsay I rule.r Yet, there is a statutory section separate from the
evidence coded that does accomplish some of the same thing: "Historical
works, books, of science orgart, aid published maps or charts, when made
by persons indifferent between the parties, are presumptive evidence of
facts of general notoriety or interest.''

b. The '100 Npiles From [the Courthouse" Exception for
Deposition Evidence

Much more significant is Rule 32 of the Federal Rules of Civil
Procedure. This rule has 'to do with the use of depositions in court
proceedings.'i iilhas lotslof provisions, the most far reaching of which says:

204. 674 P.2d at 1279. i
205. It is also not tod say that !the Caterpillar case (674 P.2d 1276) that led to this discussion

necessarily stands fOr each of tithe ppositions, just that they seem to be logical extensions from the
opinion.

206. Neb D s N RV. STAT, J§ 27-101 through 27-1103 (1989).
207. FED. R.K SIT. 803(18).
208. NEB a.SAT S11 (1989)1.
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"The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds . . . that the witness is at a
greater distance than 100 miles from the place of trial or hearing, or is
out of the United States, unless it appears that the absence of the witness
was procured by the party offering the deposition .... "9

c. The Opening Statement Exception

In his opening statement in State v. Brboks,210 the prosecutor referred
to an out-of-court statement. Defense counsel objected that this was
hearsay. Regarding this--opening-statement reference to the evidence, the
objection was overruled; when the evidence itself was later offered, the
same objection was sustained.

Regarding the ruling during opening statement, the Missouri Supreme
Court said that the search for error during opening statement is a different
process "from that employed in a search for error stemming from eviden-
tiary rulings during trial."21' The trial court's exercise of discretion during
opening statements is not reversible error if the statement made during
opening referenced "arguably admissible evidence and . . . was made in
good faith with a reasonable expectation the evidence will be produced."2 12

Though the Missouri Supreme Court ruled that the evidence in ques-
tion was admissible-that is, that the second of the trial judge's rulings
was error, not the first-in the process it as much as said this: If evidence
is hearsay, counsel can still get the evidence in front of the jury by
mentioning it in his or her opening statement so long as counsel intends
to produce the evidence at trial (or has a good faith basis for believing
opposing counsel will offer the evidence, though when this would happen
is not immediately apparent) and the evidence is arguably admissible.

And in United States v. Levy, 213 the court did this: defined hearsay
as "testimony 'offered in evidence to prove the truth of the matter
asserted"' ;214 noted that "opening statements are not evidence" ;215 and
concluded: "Thus, by definition, the prosecutor's remarks were not hear-
say."216 This neat little syllogism goes even further than the Missouri

209. FED. R. Crv. P. 32(a)(3). Such a deposition is admissible to the extent "it satisfies the rules
of evidence . . . applied as if the witness were then present and testifying," in other words, as if the
witness were an in-court declarant. CHUARES A. WiuoHT & ARTHUR R. MILLER, 8 FEDERAL PRACTICE
AND PROCEDURE § 2143 (1970). See also, Ronald J. Allen, Commentary: A Response to Professor
Friedman. The Evolution of the Hearsay Rule to a Rule of Admission, 76 MINN. L. REV. 797, 799
(1992).

210. 618 S.W.2d 22 (Mo. 1981). This case is discussed more fully infra text accompanying notes
528-39.

211. Id. at 24.
212. Id. When the court says, "with a reasonable expectation the evidence will be produced," I

assume it means that the prosecutor must have a reasonable expectation that the evidence will be both
produced and admissible.

213. 904 F.2d 1026 (6th Cir. 1990), cert. denied sub nom. Black v. United States, 111 S. Ct. 974
(1991), also discussed infra text accompanying notes 343-45 and 563-64.

214. 904 F.2d at 1030 (emphasis added) (quoting FED. R. EvID. 801(c)).
215. Id. at 1030.
216. Id.
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Supreme Court, and says that the hearsay rule does not apply during
opening statements 2"

d. The Child, Victim Exception

According to one count, by 1989 twenty-five states had statutory
exceptions for out-of-court statements made by alleged victims of child
abuse, and most are located outside the states' evidence codes.2 11

e. The Fresh Complaint "Exception"'29

This "arbitrary exception to the hearsay rule"m covers evidence that
"within a reasonable time after the act occurred," the victim of an alleged
sexual asseult complained of, the assault "to someone who she would
normally turnto for sympthy, protection, or advice."2 1 It is called the
"fresh complaint'' rule.m In New Jersey, "[e]vidence of 'fresh complaint'
is not offered ras proof of the truth of the matter contained in the
complaint rah it is usedto respond to the fact finder's natural as-
sumption 7hat qfi the act complaied of had occurred, an early complaint
would havlben ade. I1,he fntion of such evidence is not corroboration
or substantive pr f but soll to sustan the credibility of the witness."'223

"The 1 labl 4Xhlcomplaint'l isa not rigidly adhered to, as testimony
of this even when it is not truly 'fresh.' The length

217. Pre1l / evy, the pnly way to keep out opening-statement mention of hearsay is

: 218. CynihiiF~a I~hinf lAccommodating Child Abuse Victims: Special Hearsay Exceptions in
Sexual Offn~stllPr~seoutls, 1r*6 OHIO NU. L. REV.H663, 672-74 (1989). See Ms. Henning's article for

a complete o eertjnes and a more complete discussion. This subject is also discussed in

2X99 This xti1w' exception to the hearsay rule: In some of its manifestations, the

rule demarks mLe v i' Inonhearsay credibility evidence. In fact, in New Jersey, as you will see

in the tet foll wii~gls to be nonhearsay credibility evidence even though the court

refers tit ii: ! 1 'exception'to the hearsay rule." State v. Bethune, 557 A.2d 1025, 1028
(N.J.Spr

2201; Id. l't l~'t jbllof the exceptionsi; more or less arbitrary in the lines they draw? In fact,

isn't basis ' o with the laundry list of exceptions approach to the problem of hearsay:
the In r a r selection of what is admissible hearsay and what is not? See,

e.~g., UIted doiI90F2 97, 1 00 (9th Cir. 1992) ("Focusing on the personal characteristics
of the , [ ou¢:i~lf,^ourtrlarint], is inconsistent with the categorical approach to 'firmly rooted' hearsay

221 Btons -uX; gn'eil~,n7[A at 1027.
222. {d. L l+:i 1 Xs, liyl generally, see,[ e.g., Commonwealth v. Lavalley, 574 N.E.2d 1000,

1004 nl (Mas l 19 l Hill, 578 A.2d 370, 374-81 (1990) and Michael H. Graham, The Cry

of ReR 7e Doctrine and the Federal Rules of Evidence, 19 WiLLMErrrE L. REV.
489(98)

In summary, ithe fresh-complaint doctrine is rooted in sexist notions of how the 'normal'
woman~ responds to rape. We acknowledge the doctrine's misguided history and attempt to

cur the defects underlying the rule that could infect rape proceedings with anti-female bias.
NNnetb71ess, H oroyethat women victims are better served by the continuance of the

hieshmpaildotne taib its elimination. The present rule as designed neutralizes
3uo' eaieifrve ojr~n the woman's silence after having been raped.

Hill, 578AWa 8.1,sod ojrr "subtle biases land) illogical views of the world ... on

their onert. dl$ 7?SeasoLavalley, 574 N.E.2d at 1004 n.7, regarding "the sexist

reasoig bhn h itiaudepnning of the fresh complaint rule."
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of the delay is a factor to be considered as relevant to the weight to be
given to the fresh complaint under all of the accompanying circumstances.
The timeliness of the complaint and any circumstances explaining the delay
are treated as questions for the jury."24

As a further exception within the fresh complaint exception, the court
noted:

[Alt least with regard to children of tender years, the fact that the
complaint was made in response to questioning need not be fatal to
admissibility. It must be considered that there may be a reluctance on the
part of an abused, and consequently confused and troubled young child,
to discuss aitraiatic sexsualin`idenitY

Similarly, in Massachusetts, "An out of court statement of a victim
of a sex crime is admissible as fresh complaint if made reasonably promptly
in light of the circumstances.'216 For adult victims, a complaint made "a
month or so after the incident"227 can be "fresh" enough. For child
victims, a complaint made several months after the incident can be "fresh"
enough.2 28

f. The First Complaint Exception

The first complaint exception is really just Florida's version of the
fresh complaint exception. 9

g. The Res Gestae Exception

The State of Florida has adopted an evidence code modeled on the
federal rules. Like the -federal rules, it does not include a res gestae

224. Id. at 1028.

225. Id. And while, at least in New Jersey, this exception does not allow a third person to testify
to the victim's statements as to the details of the assault, it does allow the third person to testify that
the victim (here a young girl) said the man in question had assaulted her "a lot of times." Id. at
1029.

226. Commonwealth v. Lagacy, 504 N.E.2d 674, 677 (quoting Commonwealth v. Adams, 503
N.E.2d 1315, 1317 (Mass. Ct. App. 1987)).

227. Id. at 677 (quoting Commonwealth v. Gonsalves, 499 N.E.2d 1229, 1230 (Mass. Ct. App.
1986)).

228. Id. at 677 n.6. In Massachusetts, the fresh complaint "is admissible only to corroborate the
complainant's testimony land] ... cannot be used to establish the truth of the complaint itself."
Commonwealth v. Licata, 591 N.E.2d 672, 674 (Mass. ,1992). Even so, fresh complaint evidence is
admissible during the prosecutor's case-in-chief and without regard to whether the complainant has
been impeached. Not only is the fact of the complaint admissible, but also the details of the complaint
are admissible. Id. at 673-74. Accord Commonwealth v. Lavalley, 574 N.E.2d 1000, 1002 in.4 (Mass.
1991) ("The rule in the majority of States is that a witness may testify to the fact that the victim
made a complaint, but cannot testify regarding the details of the complaint." (citing cases from 29
states and the District of Columbia; and citing cases from two other jurisdictions that allow details
of complaint without precondition that complainant have been impeached)).

In Georgia, the fresh complaint exception has been extended beyond sexual assault. An elderly
man's fresh complaint to a neighbor about defendant having pushed him into a table and taken his
wallet was admissible fresh complaint. Williams v. State, 413 S.E.2d 256, 257 (Ga. App. 1991). This
case is discussed infra text following note 298.

229. Monarca v. State, 412 So. 2d 443 (Fla. Dist. Ct. App. 1982). This is part of Florida's res
gestae exception, in spite of the fact that the Florida Evidence Code does not include a first complaint
or a res gestae exception. Id. at 445. See infra notes 230-31 and accompanying text.
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exception. In fact, the Sponsor's Note following the relevant Florida rule
of evidence, Florida's version of Rule 803,230 states that the code replaces
the res gestae exception. Undaunted, the Florida Supreme Court has said,
"The deceased victim's statement to the police officer did not qualify for
admission into evidence under the dying declaration exception to the
hearsay rule but it was properly admitted under the res gestae exception
to [the] hearsay rule . . .. 231

h. The Mechanical Traces Exception

Above, 232 I discuss a body of cases that treat as nonhearsay what my
colleague Collin Mangrum has called "mechanical traces as circumstantial
evidence of ownership." He lists it as a "Controversial Nonhearsay Ca-
tegor[y].'"?233 As I explain above, if this is anything other than invalid, it
must really: be a common law exception to hearsay. It is a common law
exception that continues to be imposed in spite of the fact that it is not
one of the exceptions, listed in the rules. It is a common law exception
that continues to be imposed as though the statements covered were not
hearsay in; the first place, rather than admitting they are hearsay, and that
this is an exception, perhaps because it is not any one of the exceptions
listed in the ruls.'

i. The Cleveland Exception

And then there is the "Cleveland Exception to the Hearsay Rule."
In a criminal trial in Cleveland, according to Professor McElhaney, the
hearsay rule does not stand in the way of the admissibility of anything
that was said in the presence of the accused.234

230. FLA. EvIl. CODE § 90.803 (1979).

231. Hack v. State, 596 So. 2d 521, 521 (Fla. Dist. Ct. App. 1992), per curiam. This per curiam

opinion is two paragraphs long.,Except for a citation, I have quoted the entire second paragraph,

which, by the way, is the longerfl of the two. For a more detailed statement of Florida's res gestae

exception, see Monarca v. State, 412 S6'2d 443, 445 (Fla. Dist. Ct. App. 1982). In Miller v. Keating,

754 F.2d 507 (3d Cir. 1985) (discussed infra text accompanying notes 533-38), the trial Judge had let

some hearsay into evidence under the''res gestae exception. The court of appeals noted "there is no

such exception. . . . The old catchall 'res gestae' is no longer part of the law of evidence." Id. at

509. A variation of res, gestae, for use in a jurisdiction with a federal-rules-like evidence code and a

supreme court that recognizes'res, gestae no longer exists, is to rule that background evidence may be

admissible' as nonhearsay, non-truth evidence. See the discussion of this kind of nonhearsay supra

Truth # 1, passim, andi particularly text accompanying note 100.
232. See supra note 97 and accompanying text.

233. Mangrum, supra note 10, at 510.

234. James McEllaney, The Cleveland Exception to the Hearsay Rule, in TRIAL NoTEBOOK at

172-74 (2d ed. 19')'. As Professor McElhaney reports, this "exception" exists in other parts of the

country, where it goes by differen t names. Accord Charles W. Gamble & Russell L. Sandidge, Around

and Through -the Thicket of He.say Dispelling Myths, Exposing Impostors and Moving Toward the

Federal Rules of Evidence, 42 . IW REv. 5, 21-28 (1990) (reporting that in Alabama this sort of

out-of-court declaraiOdn is deed non-hearsay). The rule applies only to out-of-court statements-

made 'in the presenc of a defe, n in a criminal case; it does not extend to civil cases. Both of the

cited sources discuss7tis rule's obviou' roots in the treatment of adoptive admissions, though neither

the Cleveland exception nor t 4labama definitional exclusion is limited to adoptive admissions. The

"Cleveland Exceplion" is disced a bit in Roer C. Park, A Subject Matter Approach to Hearsay

Reform, 86 MfcH. LRav. 51, I0 (l987). Professor Park also cites evidence of this same policy in

Philadelphia nd in Eglish magistrates' court. Id. at 82 n.127.
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j. The Probable Cause Exception

Another way to deal with hearsay that stands in your way, if you are
the government and are in charge of the procedures, is to create a whole
new proceeding and make the burden of proof one that hearsay will
satisfy. For example, later in this article I talk about the civil forfeiture
provisions of the Controlled Substances Act. The government has used its
legislative power to change the rules: Government can seize property
involved in illegal drug transactions; it can keep the property if it can
prove it had probable cause to seize it; probable cause can be based on
hearsay. Sof,- nt only is hearsay admissible, but the judgment of forfeiture
can be based on it and,'apparently, it alone.235

k. The When-You-Murder-a-Witness-You-Waive-Your-Right-to-
Make-a-Hearsay-Objection-to-the-Admissibility-oftheWitness' -
Grand-Jury-Testimony Exception

This one is self-explanatory. 236

1. The Notice Requirement of the Residual Exception and the
Common Law

Let me discuss two exceptions written into the code that have been
rewritten in part by many courts, becoming statutory exceptions with
common law amendment. I refer to the two residual exceptions and their
requirement that opposing counsel be given pretrial notice of intent to use
the exception.2 37 Following the lead of Judge Weinstein,235 a number of
courts have read the "pretrial" in pre-trial notice to mean something much
different than it would had they followed the lead of Daniel Webster.239

235. This is discussed infra text accompanying notes 437-39.
This is different from the cases where a police officer testifies to out-of-court statements to

establish probable cause in a criminal case when the defendant argues to the jury, for example, that
the police were harassing him or her. Here these statements are not offered to prove the truth of the
matter asserted, but instead to show that the statements were made and that they gave the police
officer a reason to stop the defendant and that this is not a case of police harassment. It is not
admitted as substantive evidence of the underlying issue: guilt. In the situation under discussion here,
the underlying issue is probable cause; the evidence is admitted as substantive evidence to prove the
underlying issue, the one on which the court will decide the merits of who owns the house, the car,
the cash: the claimant or the government.

236. United States v. Thevis, 665 F.2d 616, 633 (5th Cir. 1982). Though not truly an exception,
this rule seems to fit here in the interest of completeness. Thevis announces this waiver rule only after
an extensive discussion of why, in spite of contrary rulings from other circuits, this evidence is not
admissible under the residual exception in Rule 804(b)(5).

237. FED. R. EvTD. 803(24); FED. R. Evro. 804(b)(5).
238. United States v. laconetti, 406 F. Supp. 554 (E.D.N.Y. 1976), aff'd, 540 F.2d 574 (2d Cir.

1976), cert. denied, 429 U.S. 1041 (1977).
239. "Pre" is defined as "earlier than: prior to : before." WEBsMsR's THIRD INERNAnoNAL

IICTIONARY OF THE ENGMSH LANGUAGE UNABtIDGED 1783 (1976). "Pre-trial" is defined as "a
conference preliminary to a hearing or trial on the merits where a judge, referee, examiner, arbitrator,
or other quasi-judicial officer endeavors to simplify the issues of law or fact in a case by ascertaining
what is to be admitted, what is contested, whether certain matters may be stipulated thereby avoiding
the expense of proof in order to save time and expense at trial." Id. at 1797.
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Using what could be labeled the laconetti approach, after Judge
Weinstein's opinion in United States v. Iaconetti,'-m courts have been
holding that mid-trial notice can satisfy the pre-trial notice requirement.
In laconetti, two of the prosecution's rebuttal witnesses repeated a third
person's extrajudicial statements regarding what defendant had said, to
prove what defendant had said.24' Judge Weinstein found it admissible
under the residual exception, even though there had not been "pre-trial"
notice. Judge Weinstein began his discussion, "The Federal Rules of
Evidence codify an open-ended exception for reliable and necessary hearsay.
Its use requires;careful exercise of judicial discretion and the satisfaction
of precise criteria.' 42 ,j

Then, he turned to those criteria. First, he found "'circumstantial
guarantees of trustworthiness, equivalent to those for the enumerated
hearsay exceptions."74 Second, he found "that the 'statement [was] offered
as evidence of am'aterialt. '24 Third, he found the statement "'more
probative on the, point for which it is offered than any other evidence
which the proponent canl2pfrocure through reasonable efforts."'4 "In
addition, 'the general purposes of these rules and the interests of justice
will best be served by admision'pof the statement into evidence."' 246 That
leaves the requirement at the proponent of the evidence makes his or
her intention to use the evidence "known to the adverse party sufficiently
in advance of the trial or hering to provide the adverse party with a fair

opprtuitytoprearet~- net it "24' Judge Weinstein's answer to this
ppre u ty tohrpr

requirement, in ecpnte'ft of this case, was:

[Tihe govermnent >gavelthedefbndant ample notice of the intention to
offer, thed,[sta ement. ,Nottei was given midway through the defendant's
testimony~ fe; ldays befoie the Iwitness was] called. Defendant did not
request a continuance or! make any reference to an inability to prepare
adequately to meet the testimony of the new witness. Although notice
was not given inp iadvance lof trial, as required by the language of the
Rulel allowance must be made for situations like this in which the need
did not bPcoml ~aparei [untiF'after the trial had commenced. Since it
was not the proponen's fault that notice could only be given after the

,1 .'' 1, I,

240. 406 F. Supp.'at'1554.
241 ' Id.1 at $57. '

242. d.at 558 1
243. Id. at 559 (quoting FED. R. EviD. 803(24)).

24. Id. at 1559 1 Eve always Wondered what this requirement is doing in this rule. It is a

meaninglejsi additi6li. Al evidence must be relevant to be admissible. FED. R. Evuo. 402. Evidence is

not relevant [unl¶sst is evidence of a material fact. FED R. EVID. 401. Recognizing this same thing-

"This requirementjen~4' redundant since, if Fit did not tend to prove or disprove a material fact, the

evidence would 4te reevant and wiould not be admissible,"-Judge Weinstein suspects it probably

means 'tle exc jnioj siould not be used for triv or eollateral atters." laconetti, 406 F. Supp. at

559. But Wiy not js sa~i so, and not just regarding the residual exception, but regarding all of them?
Why not Ump iIii ahfjiogether, perhaps as follows: why not define hearsay and state that if the

outof- t statemetisiportant enough and if the trial judge believes it is sufficiently reliable,
then it is knot excidd 0 W FRte hearsa 'hle? I

24$. /Illconehi'['l4O [F.i'SuppL at 559 (quoting FaD. R. EVmD. 803(24)(B)).
246: [ at E59Iy 0otig BFED. R. Evin. F803(24(C)).
247.1 FE R1ilEEinb 803(24).' I
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trial began, and since the defendant was not prejudiced by the mid-trial
notice, the evidence was properly admitted under Rule 803(24).Y8

Judge Weinstein addressed the point and said that while the way the
evidence was offered in that case did not comply with the text of the rule,
an allowance must be given. On appeal, the Second Circuit agreed, but,
in its footnote six, softened the blow to plain meaning: "Our holding
should in no way be construed as in general approving the waiver of Rule

'803(24)'s notice requirements. Pre-trial notice should clearly be given if at
all possible, and only in those situations where requiring pre-trial notice
is wholly impracticable, as here, should flexibility be accorded."249 Either
way, what we have, it seems to me, is a common law rewrite of the rule.

The laconetti approach has been followed by a number of courts, but
mostly in apparent ignorance of the Second Circuit's footnote six. This
"mid-trial-notice exception" to the pre-trial notice requirement of the
residual exception is no different than common law exceptions generally,
in this regard: First a narrow exception is announced; later cases expand
it, (here, by dropping the restrictions of footnote six)m and, apparently,
turn this notice requirement into an item for the exercise of the trial
court's discretion.75'

And in United States v. WilliaM252 the court affirms the admission
of an affidavit under the residual exception of Rule 803. Though it is not
clear whether pre-trial notice was an issue, the way the court reaches its
result is interesting: It quoted the entire residual exception except the part
requiring "notice in advance of the trial"; it briefly discussed the parts it
quoted; and it found this out-of-court statement fit. It is as though the
requirement for pre-trial notice did not exist.

Not all courts have done this, and even in the Second Circuit, home
of laconetti, the course has been wavering.2Y3 That is not the point. The
point simply is that some have.

248. Jaconetti, 406 F. Supp. at 559-60. Recall, the in-court declarants in question were rebuttal
witnesses.

249. Iaconetfi, 540 F.2d at 578 n.6.
250. Accord, e.g., United States v. Leslie, 542 F.2d 285, 291 (5th Cir. 1976) (Citing and discussing

the district court and court of appeals decisions in Jaconetti, without mentioning footnote six, and
stating: "The record does not indicate whether the government complied with the notice requirement
of rule 803(24). Even if it did not comply, appellant was not harmed, since his counsel had a fair
opportunity to meet the statements." Perhaps, however, rather than meaning pre-trial notice is not
required, all this means is that any error was harmless.); United States v. Carlson, 547 F.2d 1346 (8th
Cir. 1976) (laconetti approach adopted; no mention of footnote six); United States v. Brown, 770
F.2d 768, 771 (9th Cir. 1985) (In civil case, failure to give pre-trial notice excused where adverse party
had opportunity to attack trustworthiness of statement; here, defendants had ample opportunity, did
not move for continuance, and did not claim inability to meet the evidence; no mention of narrowness;
rather, question stated as whether district court abused its discretion).

251. The culmination of all of this, in Judge Weinstein's court. at least, is "The offer of a
continance [sic) by the trial judge cures this lack of notice." United States v. Obayagbona, 627 F.2d
329, 335-38 (E.D.N.Y. 1985). See also, eg., United States v. Brown, 770 F.2d 768, 771 (9th Cir.
1985) (failure to give pre-trial notice reviewed under abuse of discretion standard).

252. 573 F.2d 284 (5th Cir. 1978).
253. Second Circuit: e.g.,! United States v. Oates, 560 F.2d 45, 72 n.30 (2d Cir. 1977) (no notice

in advance of trial, through no fault of prosecutor, and no notice during trial until authenticating
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mi. The Point Is ...

The point is that these sorts of hidden hearsay exceptions, exceptions
found some place other than the state's evidence code, exist in many states
and, they further complicate efforts to understand and apply the rules
regarding hearsay, particularly when operating outside of your home
jurisdiction.754 It is not just that so much hearsay fits under one or more
exceptions, it is also that many ,of the exceptions are so hard to find2&"
and so many operate outside of, the duly enacted statute, creating a sort
of black market of admissible evidence.

It's all nonhearsay. It's all hearsay. It's all exceptional. It's like Lake
Wobegon, where' all the children are above average. "26

,

witness called to stand; "the advance notice requirement leaves no doubt that it was the intention of
Congress that te requirement be read strictly"; no mention of Jaconetti); United States v. Muscato,
534 F. Suppng969, 980 (E.D.N.Y. 1982) (party cannot complain about lack of pre-trial notice because
court would have I gtanted continuance to allow party to prepare to meet evidence in question)
(Weinstein, J.., author of laconeito); United States v. Obayagbona, 627 F.2d 329, 340 (E.D.N.Y. 1985)
(offer 6f continuance cures lack of pre-trial notice) (Weinstein, J., author of laconetti). Fifth Circuit:
e.g., United States v. Leslie 542 F.2d 285 (5th Cir. 1976) ar note 250; United States v. Davis, 571
F.2d 135$ t5th Cir. 1978) (only other exception conceivebly applicable is 803(24); no record of "attempt
to invoke the exception by giving the required advance notice"; no mention of Leslie). Sometimes, a
court's courme wavers within one opinions United States v. Atkins, 618 F.2d 366, 372 (5th Cir. 1980),
says it e'wvs not' an abuse of discretion to 'refuse to admit a letter under the residual exception because
there had been' [onotice o an,intent to do so in advance of the attempt to do so. The rule says "in
advance of trial"; this casesays "in advance Of [the] attempt to do so." Does this change in wording

rfect' a 'chag in ~h ue, or will'it be cit~ stedfntv ttmeti usqetcssta
$:tf; he' rled 2 Ci h vie ruenth insubsequent cases that

change "the!'rt#6? Whait' iU the rule in the Fifi Circuit, the Leslie rule, the Davis rule, or the Atkins
rule, wbatevei it Fiskr orl #' become? i

,254 And anbi ther complicatin facitor. EvYn if your evidence seems admissible categorically
in that ,t clearly fi het Irfuirenes of one of thel eceptions, if it is sufficiently untrustworthy it
may be'l A hoc 'inder R 4d3. The'Judge's'ability to alter the outcome of the admissibility
decisipi unr"tl'¢) ii atuiis, a Se Margaret A. Berger, The Federal Rules of
Evidence Deiugnd e ing the Goa&lr of Cpdiflcion 12 Ho~smRA L. Ray. 255, 272-74 (1984).
There hat take the 4isaporoach. For example, "United States v. DiMara,

727 F24 25, 20~7~(2d ir. 984)(Fdedly; J1.) '. .holds, that sttements tht fal unde the class
ecpion to th her~ ueaermsible evn ifthe trial juidge believes them to be untrustworthy."

R o to I yt ,orm, 86 MicH. L. REv. 51, 112 n.235
(1987). Tjs, 9, eMimeays just omp~~teJ It Axll m I orel. After you get past the he y rue, in
some cpnce ¶ ~e 4O3~ in other jurisdicions you ned w not be
concern M03 In',l ozhv ob cnendwt hte o
have to ~43

255 Ntb.a cpsn e ad ofibi nvroso their applications they can be
remarkablyi ~ r~b lbl. ' hs h excited utterance exception is
based on f~'~ra~ h~ ullra oa xiing event and was made while
the undrto#!exmm auedby that event, it is trustworthy.
the decld a ~ e omk pa lie. Imagine, "for instance,"
says Prof p,4 '''dsi a~te ~owudtl agtrto Sort out second-

hand st iCr'tr" xetos'rs what you're told an
Hearsay R~ 7~ or?~9nce L. Ray. 367,375 (1992). Regarding

unrell~blF [ ~ ~ a~icl ~s~ ~I~i~e~Sat~v.Regner 677 .2d 754 (9th Cir. 1982),
~~ smte~~~ ~~ Garris, ~~~616 F.2d 66(2d Cir. 1980), supra

text aKc~[~[
atte o be~~~i "'~ t~ If they ~really worked, if they really had

any m pland the only problem was that

they ~ ~ ~ denc~~ c no~~~ e been~ written.
2~6~~pamon ~ ~ .nerlc~i~ .~[ ~'jof the Air (formerly A P?'airie Home

Compai~bY3As' aturay '~nl~,~00 pn.'~I~ ~National Public Radio.
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D. Truth # 4: Great Lawyers Can Convince Average Judges of Almost
Anything, and Even Average Judges Can Ignore the Best Arguments
of Great Lawyers

[Tihe vagueness of the definition of the [hearsay] rule and of its
exceptions, the absence of a clear and consistent rationale for
applying it or refusing to do so, the failure to recognize the potential
application of the rule in a number of situations, and the blurred
distinction between direct and circumstantial use of such evidence,
have together created a morass of authority and example, quite
devoid of clear and consistentholding. Thoroughfares through this
swamp do not occur naturally; they must first be constructed. Nor
has the situation been much assisted by voluminous academic survey.
A surfeit of markers has been placed, but they point in different
directions.25"

As a corollary to these truths, when the subject is hearsay, skilled
counsel can convince the ordinary and reasonable judge of almost anything-
and the ordinary and reasonable judge can ignore even the most logical
and persuasive argument of even the best lawyers, and rule the other
way2 58

257. SIR RUPPERT CROSS & CoLi TAPPER, CROSS ON EVIDENCE 515 (Butterworths, 7th ed., 1990).
258. And the extraordinary judge does not need any help. Judge Jack B. Weinstein, for example,

is no ordinary judge, and he does not need any help to make these rules do what he wants them to
do. He proves this, with Professor Margaret Berger, in their treatise, WEINSTEIN'S EVIDENCE. He
proves it in his work on the bench, for example, in Muscato, supra text accompanying notes 54-62,
laconefti, supra text accompanying notes 238-51, and Obayagbona, infra text accompanying notes 386
and 392.

Neither is Judge Edward R. Becker an ordinary judge who needs the help of mere mortals like
ourselves. I refer principally to his opinions, published consecutively in the Federal Supplement in the
Japanese Electronics cases. Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1125
(E.D. Pa. 1980) rev'd sub nom., Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp.
1190 (E.D. Pa. 1980) revd sub nom., Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F.
Supp. 1313 (E.D. Pa. 1980), rev'd sub nom., In re Japanese Elecs. Prods. Antitrust Litig., 723 F.2d
238, 301-03 (3d Cir. 1983), rev'd on other grounds sub nom., Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574 (1986). (Volume 505 of the Federal Supplement should be dedicated to
Judge Becker.) In three masterful opinions at the district court level, Judge Becker tackles almost 250
headnotes worth of evidentiary problems. The first of the three opinions deals with the admissibility
of public records and reports; much of the 65 pages of that opinion addresses the hearsay rule. The
second deals with the admissibility of various documents from non-governmental sources, including
various business documents and documents prepared for and submitted to the Japanese Fair Trade
Commission; much of the 255 pages of this opinion addresses the hearsay rule. ("The documents
produced in discovery ran into the millions." Japanese Elect., 723 F.2d at 1267 n.97.) The third deals
with the expert opinions expressed in some 2700 pages of reports prepared by plaintiffs' experts.
Japanese Elecs., 505 F. Supp. at 1319. These three opinions are an advanced course in evidence all
by themselves.

The Honorable Leon Higginbotham has taken the particularly difficult problem of "implied
assertions" (see supra Truth # 1, passim, and infra text accompanying notes 259-66) and gotten it
right. Postal inspectors arrested Reynolds; Parran approached; still in the presence of the inspectors,
Reynolds said, "I didn't tell them anything about you." United States v. Reynolds, 715 F.2d 99, 101
(3d Cir. 1983). The trial court let this in as substantive evidence of Parran's guilt. On appeal, the
government argued that this out-of-court statement was not offered to prove the truth of the matter
asserted. Judge Higginbotham saw this evidence as either irrelevant to the government's case-if
Reynolds meant, "I told them nothing because there is nothing to tell"-or as hearsay-if Reynolds
meant, "Though you were involved in the crime, I didn't tell them about it." Id. at 103.
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If it is true that most everything is, at the same time, hearsay and
nonhearsay, and you can make a pretty good argument that each out-of-
court statement fits under at least one exception, then it follows that when
the subject is hearsay the ruling can go either way. It can go either way,
depending, I think, on the skill and reputation of counsel, the abilities of
the judge, and the equities of the particular case.

Take, for example, Lyle v. Koehler,219 and United States v. Perholtz.2w6
In Lyle, a pre-trial detainee wrote letters instructing the addressees to give
certain alibi testimony for the writer and his co-defendant; the letters were
introduced against the letter writer's co-defendant.261 In Perholtz, one co-
conspirator gave another an exculpatory script; the script was introduced
against yet a third co-conspirator.m62 In each case there was a hearsay
objection. In Lyl, the cout fo und that the inference of guilty mind in
the attempt to establish a alse alibi was "not severable from [the] raw
statements."263 The evidence was offered to prove the truth of the inference
asserted and it was inadiissible hearsay. In Perholtz, the court found that
the script was 'IOot offered to prove the truth of the matter asserted and it
was admissible nonhearsay." it l,,

Which is right, Lyle lb Perholtz7 Who knows. Each is right. Both
are wrong. The Sixth Circuit Court of Appeals, in Lyle, says, in effect,
that Morgan woul9 have supported the result in Lyle, and Wigmore would
have supported the'hiresult in lPerlz'oltz365 This is one of the areas of hearsay
where the rule means everything, and therefore means nothing.

Granted, lhis' can~lep is in the area of implied assertions, one of the
most diffiult n all[ ofn heaay,36 Finoing contradictory authority in the
area of implied'rasetions is about as easy as finding reasons to vote
against every Mem er o Congress but m own. What about some examples
from other kinAdl0f h Pesay problemi? Okay, here's one: Contrast the
"Bill Snow" se with the i'100 Cedar Avenue" case. First case-the
evidence: !T ta is~~i1Vnn tp redin "Bill Snow." The issue:
Who pos$e(e h4inntleasBl io Teruling: nonhearsay.267

Second. casyevidence bag with an
evidence tag , Cedar Avenue" The issue: Where were the

259. 720F'2dlb6 fll C2d it'F[983)L- F

260 842 F.Id 'i4i 8 (per ceiam), cert. denied, 488 U.S. 821 (1988).

262. PerA, A [ t, t 355.
2631.' Ll1 2
264.i Perbotitl,[Jl842F[1llaIl 35 7. ''fl1he government did not intend to show that any particular

item containd in the sC a 0'ta I Ho the contrary, the purpose was to show that the information
in the docuen wslle.-, id. T court also found the script admissible as a co-conspirator's
statement. Id.'F$sFF[[ ''[ '['

265.' ILyle, 7201 F,2dF at 432'33.
266.1 Rarins~Y'[ n ~r~~zadti hl problem of implied assertions as hearsay or

not, see,41.or )Dln[ '7l'TeAnhigAbout You". Implied Assertions as Hearsay
U~zde th~'~e~el[~uf~kf~~dece, 7 ~ LREY. 78 3 (1990).

267LSU~~F e o~ipn~~n [ntes78- 1,145-49, 184-86, and infra text accompanying notes
277, 477-0' 8 h, jd F tt' F |lt1 hll V 'IF F ,
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two pistols in the evidence bag found? 10001 Cedar Avenue? The ruling:
inadmissible hearsay.2M

Here's another: Contrast the case of Glenn H. Hutchison with that
of Anthony R. Jefferson.20

And contrast United States v. Brown270 with United States v. Bernes.271
In each case, the appellant was a tax preparer convicted of preparing
fraudulent tax returns. In the former, the evidence most damaging to the
accused was the testimony of an IRS agent who testified that she audited
160 of the tax returns prepared by the accused and found between 90!70
and 95% of them, contained substantially inflated itemized deductions.
Though there had been no hearsay objection at trial, the appellate court
said that the agent's testimony was based on a knowledge of what the
honest deductions would have been, and she could only have known that
if the taxpayers involved had told her. "[Hjearsay of the rankest kind."272

In the latter, agents "testified as to various aspects of their investigation,
and in certain instances stated the names of those individuals interviewed
during the course of the audit," but without quoting anything said to
them during the investigation.?3 Not surprisingly, in this second case, the
United States relied on the first case.

In Brown, the Fifth Circuit said the truth of the agent's testimony
was necessarily based on the truth of out-of-court statements. In Bernes,
the Fifth Circuit said, "[Tihe implication of any inculpatory statement
from those interviewed by the IRS agents is totally conjectural.' '274 Why
the first case is necessarily based on hearsay and the second case isn't, is
beyond anything explained in the second case. They don't explain it, but
they do say this, in the second case: "Acceptance of appellant's contention
would work a radical and dangerous expansion of the hearsay doctrine." 275

That is a frightening prospect if ever there was one, and I guess it is a
good enough reason for me. Which of these cases is right? I don't know
... and that is the problem with hearsay: Who knows what's the right
answer? 276

And contrast these cases. In United States v. Snow,277 a name tape
was not hearsay to the issue of who owned the gun found in the case to
which the tape was affixed: nonhearsay circumstantial evidence. In United

268. Supra text accompanying notes 14549, and infra text accompanying notes 477-80.
Sure there are differences between these two cases. There is no doubt the out-of-court declarant

in the "10001 Cedar Avenue" case meant to declare, "The guns were found at 10001 Cedar Avenue."
There could be some doubt, I suppose, as to whether the out-of-court declarant in the Bill Snow case
meant to declare anything, though, if he did not, then w hy write Bill Snow on the name tape.

269. See infra text accompanying notes 491-502.
270. $48 F.2d 1194. This case is also discussed supra text accompanying notes 109-117.
271. 602 F.2d 716 (5th Cir. 1979).
272. Brown, 548 F.2d 1194, 1208.
273. Bernes. 602 F.2d '716, 718.
274. Id. at 719.
275. Id.
276. But I am getting ahead of myself. See. e.g., infra text accompanying notes 588 and 608.
277. This case is discussed supra text accompanying notes 7881, 145-49, 184-86, 266-68, and infra

text accompanying notes 472-75.
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States v. Cowley,278 testimony regarding a postmark was inadmissible
hearsay to the issue of whether a letter passed through a specific postal
station on a certain date.279

One more contrast: United States v. Ogunsm states that inquiries
cannot be assertions, questions cannot be used to show the truth of the
matter asserted, ,and, therefore, they cannot be hearsay. 8

2 State v. RawlingsM
recognizes that questions can assert facts, can be offered to prove the facts
asserted, and can be hearsay- 3

Everything can be made to be hearsay, everything can be made to be
non-hearsay, it's all covered by various exceptions, from there it depends
on the skil of counsel and the quality of the judge.

E. Truth #5: These Points Must Be Won at Trial; Appellate Courts Affirm

Trouble with you is the trouble with me.
1 Got two good eyes but we just can't see.>;

By and large, these points must be won in the trial court, or, said
differently, appellate courts tend to affirm.25

1. Continuingl they Error Through the Appeal
One way appellate courts affirm is by continuing the error.
Thomas Plantlli was conyicted ̀ of the second degree murder of his

eighteen-month Old stson,,%nd sentenced to life in prison.2 6 He claimed

278. 720 F.2d 1037J(9th Cit. 1983).i
279. The court said the evidence was reliable, making it a great candidate for the residual exception

except for the fact that the government had failed to give the defense notice it would be offering the
Statement." its admission ivas error, ut the error was harmless. In Snow, the tape itself was in
court. in Cowley,'someorn 'ttestified' he had seen and remembered the postmark. This may make a
psychological differenceS#I, in, that Maving. the tape there is more reliable than one's memory of the
postmark. That, howeve` )ii irrelevant to whether the tape and the postmark each is hearsay.

280. 921 F.2d 442 ''[d ~ ir. '1990),
281. Oguns is discussed Mina texi accompanying notes 460-66. The broader issue is discussed infra

text accompanying note C4S-7
282. 402 N.w21d 406 ~I0809 (Iow a 1987).
283. This whole q4 t i of questionsras ltearsay is discussed more fully infra text accompanying

notes 4"i-77. 1i' [ 1 'F 'i [ ,
284. JERRY G~AczA & ROBER HUNmT, THE GRATEFUL DEAD, Casey Jones on SKEETroNs FROM

aHE CosaEr, (Warner Brothors Records Inc. 1974.
285.' "Although, more than tweiy thousand cases a year were tried in the federal courts in the

twenty-four month period between ugly t' 1988 and June 30, 1990, 1 could find only thirty cases
decided in f990hin icha |cu of appeals Stated in an officially reported opinion that its reversal
was due to an evidentia 'e aM tsja." Marre A. Berger, When, If Ever, Does Evidentiary Error
Constitute Res93. 894 (1992). This is all evidentiary error, not
just hearsy 'Po nIoepanttee 0is somewhat misleadingly high; in fnany
of those 30, the r 1iiso r the revrsal seemed to be something other than the evidentiary ruling
on which the reversal ws'lung, something else|u as interjection of the judge's opinion, prosecutorial
abuse, and so forth. '+ h¶ he y is erroneously admitted, or admitted because no objection
is made, verdicts bas[i !!lh vd~nce are usaly sustained and affirmed if the evidence appears
sufficiently reliable." 4 JA 1R aT A. BERGER, WESNsTEN's EvIDENcE 1 800|011
(1992).

286. State v. Plant, 1461 NW.2d 253~ 259 (Neb. 1990) (also convicted of first degree assault and
child abuse odf fouriyesr tlh 'sfson~IIbut it is the ter conviction in question here). The facts in the
next few paragraphs are take' from )'IantJ at 265.67
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his stepson had fallen off a sofa and struck his head when he fell to the
floor. Two days after the stepson was fatally injured, a police officer
interviewed the defendant's four-year-old daughter, a stepsister of the
deceased. He spoke to the child in a foster, home where she had been
placed after the incident. Sometime during the interview, he turned on a
tape recorder and the tape recording was played into evidence. The four-
year-old girl did not testify.

On the tape, the girl stated that she had seen her father throw the
deceased eighteen-month-old child at yet a third child. She testified that
she had also seen her father throw the deceased child to the floor, head
first. These incidents apparently caused the head injuries from which the
young boy died.

The state offered these tape recorded out-of-court statements into
evidence. The state apparently recognized that they were hearsay and
offered them under the excited utterance exception to the hearsay rule and
under the two residual or catch-all exceptions.

Plant's lawyer, as could be expected, argued that this statement was
not an excited utterance. It was, after all, made under questioning, two
days after the event.

The supreme court responded that "two days" is not dispositive. U7

Well, of course it is not, but the point of the argument was that there
was no foundation laid for the elements of the excited utterance exception.
There was no sufficient evidence that the declarant was still under the
stress caused by the event in question, and there was evidence that the
event was two days old.

The supreme court also said that the declarant need not be visibly
excited for her statement to qualify as an excited utterance.28 Well, of
course not, but the point of the argument was that there was no foundation
laid establishing that the girl was still, and had continued to be, under the
stress of the excitement caused by the event in question.

The court seems to take judicial notice that the event in question
would excite and that the excitement would remain for a considerable
period of time-at least two days. "Having observed the brutal nature of
the incident, a young child would remain in a stressed condition for some
period of time."25

According to the court, the only other evidence on this point was the
police officer's testimony that the child was extremely shy and was appre-
hensive. O.K., she's four and he's a cop. She sucked on her finger. O.K.,
I don't recall my childhood, but I do know someone who sucked his
thumb until he was nine or ten-he grew up to be a judge, by the way.
She clung to her foster mother.

The court set up straw men and then blew them over-or, as Judge
Shanahan said it in his concurring opinion, "[Tlhis court tilts with temporal
windmills en route to the boundary between and 'excited utterance' and

287. Id. at 264.
288. Id.
289. Id. at 264-65. Regarding a different relationship between judicial notice and the hearsay rule,

see supra note 135.
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hearsay."2" The court set up its straw men, blew them over, and concluded
that the trial court's determination that Cindy Plant's taped statement
constituted an excited utterance was tenable.291

I think the case of Glenn H. Hutchison belongs here also.3 The
prosecutor offered into evidence certain sales slips from a Ford dealer.
The sales slips indicated the vehicles had been purchased by Glenn Hutch-
ison. The court of appeals affirmed the admission of this evidence, over
a hearsayobjection, by saying that the information on the slips was not
hearsay: "But the sales slips were not admitted to prove that Hutchison
bought the vans. They were admitted to prove that someone using Hutch-
ison's name bought 4he vans, from which the jury could infer that the
person using Hutchison's name wasjIlutchison himself."2" Instead of this
fatuousline of reasoning, why not use the business records exception, or
perhaps the residual exception, if the first wouldn't work? Since the court
does not say, we can only guess and myIguess is that there was insufficient
foundational evidence at the tril to support any of the exceptions,294 so
the appellate court had to concoct a nonhearsay theory to support the
conviction.

The truth about heaiay is l lat you must win these cases at the trial
level because so oftenA is toolate on appeal. So often, whichever decision
was made below will lbeupheld-even when it was wrong.

2. Trial Court Cites W ontg iasion Appellate Court Finds Right
Reason

A second way appellate courtsqaffirmr incorrect hearsay decisions is
by noting that the trial court cited an incorrect reason for its ruling and
then finding a "correct"!reason for, the same result-acknowledging that
the trial court's reasons were wrong, and upholding its ruling for different,
"right" reasons. , i 1

290. State v. Plant, 461 N.w.2d 2S3; 270 (Neb. 1990) (Shanahan, J., concurring in the result).
In Judge Shanahan's viw, there was not enough foundation laid to establish this as an excited
utterance. Nonetheless, there W plenty of Evidence of guilt to make the erroneous admission of this
statement "h'larmless byoeida iYasonableYdoubt." Id. at'271-72 (Shanahan, J., concurring in the
result).

291. What the court actually said wa c that "it Fannot be said that the trial court's determination
... was clearly untenable Plant, 461 N.W.d at 265. I've translated a bit.

292. United States v; Saiant Pix, 672 F.2d 1077 (2d Cir.), cert. denied, 456 U.S. 992 (1982), also
discussed supra text accpanying notes 91-92, and infra text accompanying notes 491-95.

293. 672 F.2d at l093.l '
294. In Unit d S 991 (D.C. Cir. 1992), the prosecutor offered, and the

court received a s1es receipt !to link the defenaiit with the residence in which the drugs were found.
Reversible error. Hear v alisiness records exin unavlable on appeal because prosecutor had
not laid sufficient foundatiIn'Mt trial. rd. 1000-42. , esidual exceptions. Id. at 1000 n.14.

In United States v. uen 637 F.2d 95 (2d ¶Cir. 1980) (discussed supra text accompanying
notes 939),!' the prosecutr ffered mid tlecurt h a hotel guest registration card to prove.
the personlwn-Novas a 214 in~thh at~lee in question. Offered as nonhearsay and under
the business rcf l excepioni It at 99-l0l Bit rnord exception unavailable because prosecutor
ha ntldsufcetotnainatra.l1at 0.Rungaffirmed , however, "'as nonhearsay,
si how t led self t i n question) registered in the hotel." Id.
The link between that someone and the Pson invoved in this case could be supplied by other
evidence. Id.,
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In State v. Levin,2
9" defendant was convicted of first-degree murder.

In evidence were certain statements by the victim. They were offered and
admitted under the residual exception.291 On appeal, defendant contended
the statements failed to meet the stringent requirements of that exception.
The North Carolina Supreme Court ruled that it was not necessary to
decide whether these statements met the stringent requirements of the
residual exception because they were admissible under the statement against
interest exception."'

Williams v. State29" presents an interesting little variation of this
approach. An elderly man was pushed into a table and his money was
taken by a young man. The elderly man made a "fresh complaint"29 to
a neighbor and the young man made inculpatory statements to the police.
The elderly man was unable to testify at the young man's trial. The
prosecutor offered into evidence the neighbor's testimony about the fresh
complaint and the police officer's testimony about the self-inculpatory
statement. The former testimony was excluded as inadmissible hearsay;
the latter was received and the young man was convicted. On appeal, he
argued that his statement alone was insufficient to support a conviction.
The appellate court agreed that this evidence was insufficient, but disagreed
with the exclusion of the neighbor's testimony and reversed and remanded
for a new trial at which the testimony of both the neighbor and the police
officer will be admissible. So, while the court didn't affirm, they did
reverse in such a way that the defendant can be retried and more evidence
can be introduced against him than was at his first trial. Time to plea
bargain.

3. Harmless Error
When the trial court is wrong and the appellate court states as much

and there is no different "right" reason, the appellate court can turn to
a third technique for affirming: uphold the ,error as harmless error.3 00

There is the Sullivan3 0' case, handed down the same day as the decision
in Plant.3 2 Sullivan follows Plant in the Nebraska Reports.

295. 388 S.E.2d 429 (N.C. 1990).
296. N.C. GEN. STAT. § 8C-I, Rule 804(b)(5) (1988).
297. Id. at Rule 804(bX3). Even the non-incriminating parts of these statements were admissible

under the statement against interest exception as "integral to the larger statement more clearly admissible
as . . . directly against declarant's penal interest." State v. Levin, 388 S.E.2d 429, 433 (N.C. 1990).

298. 413 S.E.2d 256 (Ga. Ct. App. 1991).
299. See supra text accompanying notes 219-28.
300. In terms of the Federal Rules of Evidence, this has to do with Rule 103(a): "Error may not

be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party
is affected .... " FED. R. Eva). 103(a).

In terms of the Federal Rules of Criminal Procedure, it has to do with Rule 52(a): "Any error,
defect, irregularity or variance which does not affect substantial rights shall be disregarded." FED R.
Cium. P. 52(a). As a sort of a precursor to hearsay and the harmless error rule, Wigmore said this,
in 1904: "A hearsay statement, by itself 'can condemn no man,' and so, by itself, it is excluded; but
when it merely supplements other good evidence already in, it is receivable." J. WsoaioRE, WIGMoRE
oN EviDENCE, § 1364, at 1687 (1904).

301. State v. Sullivan, 461 N.W.2d 84 (Neb. 1990).
302. State v. Plant, 461 N.W.2d 253 (Neb. 1990), discussed supra text accompanying notes 286.

91.
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In Sullivan, someone robbed Pete's Place, in Fremont, Nebraska.-O
When he left, an employee, who had been pushed around by the robber,
phoned police, described what had happened and who had done it, gave
what she thought was the license number, and told the police the car was
a blue Chrysler, which she later changed to a dirty Ford Fairmont. A
police officer heard the radio report and was on the lookout for the car
when he was flagged down by another car. The driver of the other car
said he had chased the robber out of the parking lot of Pete's Place and
had followed his car until he lost him in traffic. He told the officer the
car was not a Fairmont, but a Thunderbird. Defendant objected that this
out-of-court statement regarding the car being a Thunderbird was hearsay.
The trial court overruled and allowed it in as an excited utterance.

The Nebraska Supreme Court said this was error. In spite of these
facts: There was a startling event, the robbery; the statement related to
the startling event; it was a matter of minutes from the time of the event
to the time of the statement and the witness was still under the stress of
the exciting event. The supreme court said that the element of spontaneity
was questionable. The officer was asking him about the kind of car. This
was error, but not to worry, it was harmless error. Conviction affirmed.-'

When Han Ming Li was arrested, he was sitting in a coffee shop
across the street from the motel where the sale of a large quantity of
heroin had been scheduled to take place,"' He had a clear view of much
of the, motel, which he was watching "intently,"306 and a walkie-talkie. At
his trial, hearsay evidence was introduced that incriminated Han Ming Li
as the leader of the indicted group: One drug enforcement agent testified
that another drug enforcement agent had told him the leader would be
lingering in the background directing operations. Defendant's lawyer ob-
jected that this was hearsay. The trial court overruled the objection, saying
that ra co-defendant'slawyer '"had opeged the door during cross-exami-
nation."307 The trial court got it wrong: C'This ruling was unresponsive to

303. Sullivan, 461 N.W.2d at 85.
304. See also United States v. Magana-Olvera, 917 F.2d 401 (9th Cir. 1990). It was harmless

error, meaning, in a criminal case: "It appears 'beyond a reasonable doubt that the error complained
of did not contribute to the verdict obtained.'1 Yates v. Evatt, 111 S. Ct. 1884, 1892 (1991) (quoting
Chapman v. California, 386 U.S. 18, 24 (1967)). The requirement that the "harmlessness of federal
constitutional error be clear beyond reasonable doubt embodies [the] standard requiring reversal if
'there is a reasonable possibility that the evidence complained of might have contributed to the
conviction."' I I[S. Ct. at 1892-931 (quoting 0ahy Y. Connecticut, 375 U.S. 85, 8687 (1963)). Applying
harmless error to affirm La conviction in a criminal case when the error is constitutional, is a two-step
process. First, the court roiust review all of the evidence actually considered by the jury on the point
in question, pro and con, gas determined frqml'analysis of the record (it contains the evidence) and thejury instructions [(they tell us ,wfich evidencie bwas considered by the jury). Second, the court must
consider the probative force on the point of a'l of that Hvidence that was non-error-evidence as against
the probative forpe lon the pont ofthe errdr-evidencel:and ask whether the probative force of the
former "is so overwhelmg asitto jeaHe it Frpnd a reasonable doubt that the verdict resting on that
evidence would have been' the!!same, Jintthe absence of the (error-evidence, which in this case was a]
presumption." ill S. Ct. attl893-94.1

305. United States v. ULng , 929 F.2d 1204 (7th Cir.1 1991).
306. Id. at 1207.
307. Id. at 1209.
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the objection. Cross-examination may indeed 'open the door' to a subject
on redirect, but it does not authorize the use of evidence violating another
rule, such as the complex rules limiting hearsay."310 The court concludes:
"Although the admission of this testimony was error, it was also harm-
less. "309 The evidence against the defendant "was overwhelming." 310 "[De-
fendantl's case has been hopeless since the moment of his arrest." 31'

In the Cammisano case,312 regarding the tape recording of the father
and' the brother discussing what someone else had told them about the
defendant being a spouse and child abuser, the Eighth Circuit Court of
Appeals said this was neither a present sense impression nor an excited
utterance; the trial judge was wrong. On the other hand, introducing this
evidence of spouse and child abuse was harmless error. The only count
with a violerce element'was witness tampering and defendant was acquitted
on the Iitwo" counts of wiitess tampering, 31 3

And, of course, there are others.314

' Soetinies, as in the cWses just sdiscussed, the court discusses the
alleged ierrodrf, dnudes that itfwa'serror, and then finds the error harmless.
Sometimes the court skips the issue of whether there was any error in the
first place ld swmply say wta if thrwas it was harmless. In United
Stats l Eit s,3V the d feintwasV convicted of knowingly transporting
an individual under the ~e 'f eighteen in interstate commerce to engage
ini illegal sexual aciyiti~'wkh~icti'sate] nt sanitizes this man's crimes to an
extent lhe, dies not d~.~4e~rvle lTheabse tlok place over a long period of

te-ea-' in interstate commerce. There cameti e ,d riw lve a nbe , ofliIllll:lIIl 1a 1 11

30KiMi14 [On appeal the rstor autes ihatlthetesiony was offered not for its truth but

to show 4 ',eIAt Mt l iM4ey ted be ji84i6tiatio'n agid e did. That avoids the hearsay problem at
the expeMlseofljmtitkg 'the teshi+ply ide~a1lt-4as, .brrelevant to guilt, as opposed to a motion
to supp1resp' [Pfn-t idnt~v 1 ~~nt ~prss outstanding." Id.

30 191Allr~ ) ws~O on to determine whether [defendant]

was a Xlead[ whether [defendant] was a leader,
but the 1hesay'ilel do kibtlW to sjricgnts out another way in which what is
done bew En be afirmd thogh in th Se what $ done below is not error: by ruling that the
rules of coI p I Fm. R. EvtD. 1101(d).

311. A t VI d 1 '11I Y I I 1 I [l II II
31 . I t IId!I1 M
312. VW iit!edStates v a.I,"*ano09117 Fd' i10357 (8th Cir. 1990), discussed more fully supra text

accompanymg note'1152,5).' l
313.[ 1L 'it Wi0S. h y ' '

314. Ie68al, [e~g., j1 i ed'iStaes v. jjefferson. 'l5 F.2d 1242. 1255 (10th Cir. 1991), discussed
infra t ext |cib'pIalrng iL't499 (cOurt found error to be harmless); United States v. Torres,
901 F.d [2p5Jri24i0d(d eirt IlJ,,en.Lend stb nom. Cruz v. United States, III S. Ct. 273 (1990) (Trial
court exclt r wife's tetrimo y regarding defendant's partly-exculpatory out-
of-cou court foind it utprobative and untrustworthy hearsay;

apela r1hl eeaf c1.ais ovrdbytestate-of-mind exception ...categorically

admissibe uny~e if~~~ nd aewder circumstances which undermine their
trustwot 2 Pr ~ ~ amcs) ~ e v. Janasz, 711 F.2d 1305 (6th Cir. 1983)
di~4s49 rn text accompanying note" 477-80 (admission
of hea iIrbp aio f~lo iussing evidence bag linking missing evidence to
defE !|Saa !Ytesi; laidl4>71llutp 9 vt Gibstl 675 F.2d 825, 833 (6th Cir. 1982); Brookhover,

as 347. And see Judge Shanahan's concurring

315.Umt4 Satesv, lli, 93 F.d~3 (ist 0jj'191).



54 UMKC LA W REVIEW [Vol. 62, No. I

a time when the child-victim, in a flood of tears and words, told her
mother what had been going on. At trial, the mother testified to what the
child-victim told her about the nature and the perpetrator of the sexual
abuse. The prosecution argued two hearsay exceptions: excited utterances'16

and statements for purposes of medical diagnosis and treatment.317 "We
need not enter the dense thicket of whether the evidence was admissible
under either of these theories. [Her] testimony was at most cumulative. If
its admission constituted error, the error was harmless."' 318

It seems to me that one of the problems with hearsay is that only
rabbits voluntarily enter dense thickets. There is quite an; incentive for
judges to find a way around the dense thicket, to find a way to move
cases off their docket without entering the hearsay argument.319

Not only can it be harmless error to wrongly admit hearsay, it can
also be harmless error to wrongly exclude it.320 In United States v. Puzzo,32'
for example, the trial court incorrectly sustained a number of prosecution
objections to defendant's nonhearsay state of mind evidence. On appeal,
the Second Circuit found that the trial court erroneously cut short some
questioning that would have elicited nonhearsay responses but that the
substance of the challenged testimony was subsequently received in evidence
and the defendant did have a full opportunity to develop the defense to
which it all was relevant.32 l

Rule 806 codifies a right to impeach non-testifying out-of-court de-
clarants as though they, had testified. In United States v. Burton,323 the
trial court did not allow the defendant to impeach with prior conviction
evidence a man whose tape recorded conversation was admitted against
defendant. The appellate court held this was a violation of Rule 806.
However, because other evidence of the out-of-court declarant's back-
ground did come in and because there was other strong evidence of guilt,
the violation was harmless error.324,

For, yet one more variation on a theme, evidence can be relevant in
both an inadmissible hearsay use and a nonhearsay use, the trial court
can'admit it for then nonhearsay use, and the appellate court can find that
it was error on the part of the trial court because the unfair prejudice to

316. FED. R. EVID. 803(2).
317. FED. R. Evwo. 803(4).
318. United States v. Ellis, 935 F.2d 385, 393 (Ist Cir. 1991).
319. But see, e.g., United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y. 1982), discussed supra

text accompanying notes 54-62. Only rabbits and Judge Weinstein voluntarily enter thickets.
320. See also, e.g., United States v. Gibson, 675 F.2d 825, 833-34 (6th Cir. 1982).
321. 928 F.2d 1356 (2nd Cir. 1991).
322. United States v. Puzzo, 928 F.2d 1356, 1366 (2d. Cir. 1991) ("Although the district court

erroneously cut short some questioning the responses to which would not have been hearsay, Paci was
ultimately able to testify, and his counsel to argue, in support of the theory [to which these responses
would have been directed - . [Ainy error [here] .j. . was harmless.")

323. 937 F.2d 324 (7th Cir 1991).
324. Id. at 328-30. The tape recording was of a, conversation between the out-of-court declarant

and the defendant. The goverment argued that the parts of the tape recording objected to were not
hearsay "truth" evidence, but Hearsay "context" evidence, giving context to defendant's admissions.
The appellate court agreed that this would have been a good argument had the use of the evidence
been so limited.
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the inadmissible hearsay use substantially outweighs the probative value
regarding the nonhearsay use, but that error is harmless.312

4. No Abuse of Discretion

There is a fourth technique for affirming the trial court's hearsay
decision. This applies where, in the appellate court's view, the call below
was a close one. In a case where the evidentiary point is close, the trial
court may be upheld because the admission of the evidence was not an
abuse of discretion.

In United States v. ,Joshi,
3
&l Joshi was convicted on three narcotics

counts relating to a conspiracy to import and to distribute hashish. Among
the evidence admitted against him was the testimony of a Drug Enforce-
ment Administration undercover agent. The agent testified that a third
party said Joshi was his ipartner in this and other shipments of hashish
and Joshit nodded in the affirmAtive.3 ' This was allowed in as an adoptive
admission. Joshi's objection was that the trial court did not make a
preliminary finding of sufficient evidence from which a jury could find
Joshi hid heard add, omprehended the statement his nod allegedly con-
firmed.3, "Although, this case presents a close question, we find sufficient

eviderice itn lthel record hl lll,;lol Emfind that [the] admission [of this evi-
dence] against Joshi w not an abuse of discretion."329

e menber the po case discussed above? 33 0 Of course not. It said
that inadmissi~l e heargaiylc ~be, part of an opening statement so long as
the t~rial colurt did 'iio- ab~e41its discretion in deciding that the evidence
woas t¶arguablyl amissbk"' axd thei attorney mentioning the evidence had
a g~oa Ifaith ibelif it lodild le produced At trial.

$pSnetimes§an llategJatp 1court s finging of no abuse of discretion
blends tpgether with tFih e error rule. In United States v. Miller,331

the defe nt Wed o tha crtai of his out-of-court statements
should iave been aditted under thexception for expressions of "then

325. Eage, State v[ DisS29 A. Qd 14 La. C. App. 1988) (murder case: inadmissible hearsay

to gui4 bof, leeindant, ont e altb'stateof mit~d ofvictim); State v. Steffen, 509 N.E.2d 383 (Ohio

1987) murder and rape case: ssibl hearsay to guilt of defendant; nonhearsay to state of mind

of victimn) , , ,
326. United States v. Joshi, 8 F.2d 1303 (11th Cir. 1990).
327. Id; at 1311-12 nn, FlI,
328. Joshi had an uncern iility to understand English. As a non-English speaking defendant,

he was prdided an interpret 'fod hs tral. Id. at 1309. On the other hand, there was some evidence

that h e had some u nderstandh of English. Id. at 1$ 12.
329. d 'at 1312. In add4ton; said the court.of appeals, the evidence could have effectively come

in as 'co-conspirator statei+r ne Feal Rule of Evidence 801(d)(2)(E). Joshi, 896 F.2d at 1312
n. 1 Tut # 1, supra. i a lition 'see theEBrookover case, discussed infra text following note

347. Ini that'rcase, there was i 'o uesty raise about the trial judge's use of the residual exception

to admit somi statement 1$4 itic injured Man Ao, his mother. The standard for reviewing these

rulings o:n #ppeal is , he arly |e'oneous Wandard.l" Id. at 419. What this trial judge did was not

clearly erroneous. l In any ev~t, id the ct of ajieals, if it was error, it was harmless error. See

additipnallyi the Zninonni n 4 CUS'e ra txtapcompanying note 382.
S31. upratF co5 $ note Z11 S als1+ infra text accompanying notes 528-39.

F.2d 1255
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existing state of mind."332 The court of appeals said that this evidence had
relevance to both "then existing" and "backward looking" state of mind.
In such a situation, the trial court has discretion and this "trial court did
not abuse its discretion in concluding that evidence on this point was
cumulative." 3 33 The additional probative value of the cumulative evidence
regarding the issue to which it was admissible-then existing state of
mind-was sufficiently outweighed by the danger it presented as regards
the issue to which it was inadmissible-past state of mind. I

But, query whether "abuse of discretion" is the proper standard
against which to measure trial court hearsay rulings. The evidence code is
a statute. The ultimate authority is the statute, not the judge's discretion.
The judge has discretion only when the statute gives the judge discretion.
Therefore, abuse of discretion is the proper standard for review of evi-
dentiary rulings only when the statute makes the ruling discretionary with
the trial judge.33 4

Are hearsay rulings discretionary? No and yes. On the one hand, no,
they are not discretionary, because the statute lays out what the opponent
of the evidence must show to lay the foundation that it is hearsay; and
the statute lays out what the proponent must show to lay the foundation
that it, fits under an exception; and the judge must rule accordingly-either
the foundation has been laid or it has not, and the trial judge must rule
accordingly, and review consists of looking to see whether there is sufficient
evidence of each foundational element. On the other hand, yes they are
discretionary. First, there is interpretative discretion. The words of the
statute do need some interpreta~ oTO31 Second, there is court-created general
judicial discretion. The courtsj have effectively written a great deal of
discretion into the rules by sloppy interpretation, haphazard attention,
fuzzy thinking, meandering adherence to legislative directive, and just
general mush-headedness. Additionally, regarding a few exceptions, such
as the residuals, one of the foundational elements is that the judge must
find the evidence sufficiently trfistworthy. This is a loose enough word to
give the judge considerable discietion. The question here becomes: Did the
trial judge abuse discretion when he or she found the evidence was
sufficiently trustworthy? But even this is just discretion regarding this one
foundational element. he other elements such as pre-trial notice, are not
discretionary, or at least ISO the rul saysY3

5. Insufficiently Timely ]Objecion

A fifth way in which "error" below is affirmed on appeal is with a
ruling that there was no timely objection.337 Or no objection at al. 338

332. Id. at 1264-65.
333. Id. at 1265.
'334. E.g., State v. Messersmith, 473 N.W.2d 83, 92 (Neb. 1991). For example, discretion is

explicit in Federal Rules 103(b), 106, 201(c), 501, 608(b), 611, 612(2), 614, and 706(c) and implicit in
Federal Rules 401, 403, 609(a)(1). 614, 701, 702, 703, 706, 803(24) and 804(bX5), 1003, and 1004.

335. Though not always as much as courts give them.
336. For the truth, see supra text accompanying notes 237-53.
337. "Error" is in quotation marks because it may not be the right word. Is it error if there is
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In United States v. Benavente Gomez,339 appellant claimed that the
prosecutor failed to satisfy the foundational elements of the residual
exception. The appellate court agreed, but found two reasons not to
reverse. First, there was no timely objection. The appellant had objected
earlier in the trial when; the same document had been used to refresh
recollection and to impeach. Later,: however, when the court sua sponte
admitted the document into evidence, appellant neither objected nor moved
to strike. Not immediately, at least: He objected three pages of transcript
later. He suggested specific grounds for the objection two pages of tran-
script after that. The, court said! the objection was not timely, no expla-
nation was offered for the failure to object timely, and there was no
motion to strike.Y40 "The objection therefore was waived." 3 "4 Second, even
if the evidence had been admitted over timely objection, that error would
have been harmless. 142

In United States v, Levy," 34 appellants objected to the part of the
prosecutorss opening statement wlthat infonned the jury of inadmissible
hearsay. The appellate court! disagreqd, Saying that since the opening
statement is not testimony, thingslsad diring the opening statement cannot
be hearsay2.ilIn addition, said the cpurt, appellants "did not make a
contemporanpousobjection, ibutf waited until the conclusion of the prose-
cutor's remarks, i

6. Insufficietty dpcfic Objetion,

Ai sixth way in which "error'" below is affirmed on appeal is with a
ruling that, the objection vas not sufficiently specific.?6

Broo ver e.o Mary itchc k M orial Hospital,347 was a medical
malpractice action against a hospit.l~ brought by the father of the man

not a specific pbjict16n? Ifa,, tree' fails intihe forest ando one is there to hear it, does it make a
sound? rin terms of the federal rules~ this has to 'do syi th ~ue103(a): "Err or may not be predicated
upon a' ru w hicnw lduit or. excludes e s ut right of the party is affected,
and W ) bjtioi1 L in Castl~e~ling s aditngevidence, a timely objection or motion to

strike appearsb of Irdcr ,stng, he specifle poud of i'objection, if the specific ground was not
appa rent from the conte~t. : , '

O3.'r n ns e d opinn. His testimony then revealed that
his opiowawa ndisbeesy and he began to testify about what

the report saildf. rpg a Icd'o~ia objectd. cq1 HtI the objection. On appeal, counsel
claims the triail court $h~b~lulld ||hav ,,sltruck th~e oriison [frlomilthe record. But, since counsel never moved
to strike tihe op~i~onil h'cana coxnplain of the court's falure to do so. "The court gave counsel all

moved toie he ase K ada, Frd' .atr,.. 5? F~d 213, 222 (7th Cir. 1974) (even if he had
moved to st nie, pin!i ,'y e on otherwise inadmissible hearsay). Or no
request fo jiing[ji itrcto Sinfta eecompanying notes 384-91.

339. 91l37 , ir lw9) i

341. at 38S-$6.,
342. Id at 386.
343. 9P4 F.2d 1026 (6th Cir. 1990), cert. denied sub nom. Black v. United States, III S. Ct. 974

(1991),, also~l d ed A text accompanying notes 213-17, and infr teat accompanying notes 563-

64. i !, I j
344, Tis' parljbf the opinion is discussed supr test accompanying notes 213-17.
345.1 'itjQaI,
346.! S+'e1$ug'irete 337.
347. 893 IF1X' 411 (ist Cir. 1990).
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who had suffered the injuries. The trial judge let plaintiff, the father,
testify to some conversations he'd had with nurses at the hospital. The
plaintiff argued their admissibility under the admission by an agent of a
party opponent definitional exclusion to the hearsay rule.348 On appeal,
defendant assigned error on the grounds that there was no evidence the
nurses were employees of the defendant hospital.

The court of appeals agreed, "There was no proof here that the
nurses with whom plaintiff spoke were employees of the Hospital,"3 49 but,
nonetheless, affirmed the admission of the statements as non-hearsay
admissions by agents.35 0 The court dissected defendant's hearsay objections
and found that they related to whether what the nurses said was within
the scope of their agency and to whether the nurses had any personal
knowledge of what they said (a double hearsay problem), rather than to
whether they were in fact agents of the hospital. This is so even though
defendant did, at one point, make this general statement: "It's clearly
hearsay. It's being offered for the truth of the matter asserted and it does
not fall within the ambit of an admission by a party opponent."3 5 '

The objection on appeal was that there was no proof of agency. The
appellate court agreed that there was ni ohe, but also found no specific
objection to the lack of foundation regarding agency. The objection, "it
does not fall within the ambit of an admission by a party opponent" was
not specific enough in the context of the details of the discussion among
counsel and the trial judge. Therefore, the appellate court concluded,
"ITihe defendant waived its objection to the agency-employee requirement
of the rule."i352

7. Error Cured by Jury Instruction

There are a variety of kinds of jury instructions that may cure hearsay
error: Instructing the jury to ignore the evidence; instructing the jury to
consider the evidence for a limited purpose only; instructing the jury that
the evidence may have weaknesses.353

348. FED. R. Evin. 801(dX2)(D).
349. 893 F.2d 411, 413 (Ist Cir. 1990).
350. Id. at 415, 418.
351. Id. at 414.
352. Id. at 415. Regarding defendant's objection that the nurses lacked personal knowledge, the

court concluded that there is no personal knowledge requirement attached to admissions, personal or
vicarious. Id. at 417. And then the court seemed to say that in any event the nurses were experts "by
virtue of their training and experience." Id. at 417-18. Though the court went no further with this
point, using it only to say that the nurses did have some relevant personal knowledge, under Federal
Rule of Evidence 703 this could allow the nurses to express opinions based on inadmissible hearsay.
See infra Truth # 8. The court in Brookover used a number of these techniques of affirmance. See
supra note 316. See also, e.g., United States v. Rubin, 609 F.2d 51, 62-63 (2d Cir. 1979) (objection
that exhibit contained characterizations and that different witness was required as sponsoring witness
insufficient basis for hearsay claim on appeal).

353. But see, Bruton v. United States, 391 U.S. 123, 135 (1968). "Not every admission of
inadmissible hearsay or other evidence can be considered to be reversible error unavoidable through
limiting instructions; instances occur in almost every trial where inadmissible evidence creeps in, usually
inadvertently. 'A defendant is entitled to a fair trial but not a perfect one."' Id. at 135 (quoting
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In a federal criminal trial, where defendant was charged with receiving
proceeds of a bank robbery, one witness was impeached by defense counsel

as regards her motive for testifying against defendant and her failure to

come forward for one and one half years after the events leading to the

crime charged.Y4 On redirect, the prosecutor asked her why she was

testifying. A hearsay objection was interposed and overruled. The prose-
cutor asked:

Q: Could you tell uswhy?

A: Sgt. Hurd [a police officer] had told me that he believed they had
shot a man- 35

This timethe objection was sustained and the trial court instructed the

jury "not to base any, verdict on'that statement made by the witness and

you are not to consider it for any purpose at all."356

So we have a manr charged with receiving proceeds from a bank

robbery, and we have a witness'siinadmissible hearsay testimony that a

police officeritold hgr the defendant,"had shot a man," and we have the

trial judge instructing the jury to ignore this statement. The Fifth Circuit
affirmed:

As a general rule we have stated that evidence withdrawn from the jury
with a direction byq the court that it is to be disregarded may not be the
basis of reversible error. Only inlcases where the remark is so highly
prejudicial as -to be incurable by the trial court's admonition is the
instruction considered insufficient. this is not such a case."57

In a receipt of stolen goods case, evidence the defendant and some others
shot a man is not incurably prejudicial.,

Lutwak v. United States, 344 U.S. 604, 619 (1953)). The court continues:
It is not unreasonable to conclude that in many such cases the jury can and will follow the

trial judge's instructions to disregard such information. Nevertheless... there are some

contexts in which the risk that the jury will not, or cannot, follow instructions is so great,

and the consequences of failure so vital to the defendant, that the practical and human

limitations of the jury system cannot be ignored.
Bruton, 391 U.S. at 132-33 n.8. The court further notes:

Judge [Learned) Hand referred to the instruction as a 'placebo,' medically defined as a

'medicinal lie.' Judge Jerome Frank suggested that its legal equivalent 'is a kind of 'judicial

lie': It undermines a moral relationship between the courts, the jurors, and the public; like

any other judicial deception, it damages the decent judicial administration of justice.'

Id. at 134 n.8 (quoting United States v. Grunewald, 233 F.2d 556, 574 (2d Cir. 1956) (Frank, J.,

dissenting)).
See also Krulewitch v. United States, 336 U.S. 440 (1949) (Jackson, J., concurring). "The naive

assumption that prejudicial effects can be overcome by instructions to the jury . . . all practicing

lawyers know to be unmitigated fiction." Id. at 453.
Finally, see also Nash v. United States, 54 F.2d 1006 (2d Cir. 1932) (Hand, J.). The limiting

instruction is a "recommendation to the jury of a mental gymnastic which is beyond, not only their

powers, but anybody's else." Id. at 1007.
354. United States v. Smith; 517 F.2d 710, 711 (5th Cir. 1975).
355. Id.
356. Id.
357. d. The court also refers to this as "the unresponsive answer" of the witness. It is not

apparent in what sense the answer was unresponsive.
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Jury instruction regarding making limited use of evidence'"-rather
than instruction that the item not be considered evidence at all and be
completely ignored-can also cure the hearsay error. For example, in
People v. Murphy,359 a young man was charged with the brutal stabbing
death of a ten-year-old neighbor boy. The day after the homicide,
defendant's parents told a child psychiatrist that defendant had come home
the previous evening "covered" or "soaked" or "drenched" with blood.3M
Testifying at trial, the parents minimized the amount of blood,361 which
defendant: attempted to attribute to a cut on his thumb.36 2 Someone who
had overheard the conversation with the psychiatrist was allowed to repeat
it in court. It was admitted both as part of the prosecution's case-in-chief
and as impeachment of the parents testimony. Later, however, when the
court charged the jury, it limited this witness' testimony to impeachment
purposes .63

The appellate court noted that this "testimony was patently hearsay"3'4
and inadmissible as substantive evidence. In its charge to the jury, the
trial court limited this testimony to the issue of defendant's parents'
credibility. "Limited as it was, the testimony was not so prejudicial as to
constitute reversible error."365 The court seems, in this last sentence, to be
saying that the hearsay problem was overcome when the court's final
charge limited the use of this evidence. Beyond that, it is a question of
undue prejudice: Is the prejudice on the inadmissible issue so strong as to
constitute reversible error? Tell the jury not to consider the evidence for
its inadmissible purpose and consider the hearsay rule satisfied.36 6 "We
find, tin conclusion that although defendant's trial was not free from error,
no reversible error occurred and he was not deprived of a fair trial." 3 67

And consider the limiting instruction in United States v. Lieberman.368
The evidence in Liebern;an was nonhearsay for at least one limited purpose,
inadmissible hearsay for other purposes The hotel registration card signed
with the name Robert D'Ambnra wasl"Admissible nonhearsay circumstantial
evidence "to show that someone calling himself Robert D'Ambra registered
in the hotel,"3 09 from which the jury could infer that this was the same
guy as was later arrested by the Diu~g Enforcement Agency, but it was
inadmissible as direct evidence, that Robert D'Ambra checked into the

358. See FED. R. Evrm. 105.
359. 515 N.Y.S.2d 895 (N.Y. App. Div. 1987).
360. Id. at 898.
361. Id.
362. Id. at 899.
363. Id. at 898.
364. Id. at 900.
365. Id.
366. There was also testimony from a State Trooper on this subject of blood on defendant.

"Properly objected to by defense as hearsay, this testimony should not have been admitted." Id."IThis testimony), although hearsay, was likewise limited to the issue of credibility of other witnesses
as to when, where and how defendant was cut. Limited as it was, the testimony was not so prejudicial
as to constitute reversible error." Id.

367. Id. at 901.
368. 637 F.2d 95 (2d Cir. 1980). discussed more fully supra text accompanying notes 93-97.
369. Id. at 101.
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hotel.370 The court of appeals affirmed that for this limited use the evidence
is nonhearsay. It noted that the objecting party was entitled to a limiting
instruction and that, though he did not request one, a limiting instruction
was given. Here is what it said: "Registration evidence offered to this

Court was solely offered to prove that the Robert D'Ambra registered at

the Florida Hotel was the same Robert D'Ambra arrested by Agent

Nagri." 371 This case is saved on appeal by a limiting instruction that, as

far as I can tell, imposes no relevant limit.
In United States v. Grey Bear,37 the prosecution called a witness,

apparently with foreknowledge that his unimpeached testimony would not
please them, just so they could impeach him with a prior inconsistent
statement He testified, they impeached, and the trial court instructed the
jury that the prior statements:

[Clannot be considered as evidence in the case. They are simply offered
,to impeach the witness . a. nd so the net effect of it all is that there
has been, nopvidence' at all presented by thsi witness for the jury to
consider it 'th determination [of whether or not the United States has
proved the charges it has made against these Defendants.373

Hearsay offerd to impeach a witness who was called only so that he
could Be imteached withe hearsay, coupled with a curative jury instruction
that the :heaisay is olyl to be used to help the jury decide "that there has
been' no "vkee'ice at all presented by this witness for the jury to consider
in the te e iatidn 4fWet2~ or npt the United States has proved the
char'ge'! fthsmd gis hs De~d' ts.34

in Id c~nsid~r th~~ 4 fresh ~~n~plaint" exception to the hearsay rule.375

In it y , within a reasonable time

after' i@1 ac ed h sexual assault complains

of the er such to someon ws he ally turn to for sympathy,

pre t v t g tuio d,"the-ficti d neclaatio is admissible over a

r onl c ir t u achi ble only for this limited purpose:

3d7a A toheis ddmissi t ty tis discussed sra temt following note 96.
371l.'637 F.2d at"410li' "

b72`'I883 F'd 13th2 (8th Cix,. 1989).
373. Id.ch at 189, ain.9- .d
3D74. 1EV. I have 5sd it before, 'and I will say it again:
Whether suwh, iJuy instruction is anything more than "another pious fiction, that we
pretend to lelieve, to get our work done," the fiction is undeniable in the circumstances

limust ~itlineg When counsel is reasonably certain that a prior favorable statement will be
retracted, the only circumstance under which he is likely to use this technique is when the

damage to his opponent by the impeaching statement is greater than the damage to his case
by the direct testimony.

G. Michael Fenner, )Handling the Turncoat witness under the Federal Rules of Evidence, 55 NoTRE

DA&i~i L. Rrzv. 536, 536-37 (1980) (quoting Jrv6iagYounger, THlE ART or Csoss ExAmAInAoN (ABA
Litigation Section Monograph Series 19760).

On the other had similarly to Grey Bear, in State v. Marco, 368 N.W.2d 470 (Neb. 1985), a
witness testifled ~he prcution impeached with prioi inconsistent statements, the trial judge gave a

limiting i srcl~iirn~ h'tsioyad again' during the final reading of the instructions. Id. at

473. The 5ur~eC~r'o ersasi,"Prejudice, disguised as impeachment, appears to have

slipped int ticaeThcsemust be reversed for a new trial." Id. at 474.
375. Tiisdsusdsurtext accompanying notes 219-29.
376. Stt '~in,55 A2d i025, 1027 (N.,J. Super. 1989).
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to rebut the trier of fact's natural suspicion of a lack of fresh complaint,
which, say the New Jersey courts, makes it evidence of credibility-it
bolsters the credibility of the alleged victim's later complaint. 3" It is
hearsay; this "arbitrary exception"378 has been created to allow it in, at
least for a limited purpose; and a "limiting instruction must be given by
the trial judge."3 79 So, while the jury instruction does not exactly cure
error, an "arbitrary exception" is created and the mandatory limiting jury
instruction makes it easier to accept whatever damage is done to the
hearsay rule.Y'0

Likewise, an instruction warning the jury of weaknesses that the trial
judge sees in the evidence (weaknesses the jury should consider when
deliberating) can affect the appellate court's receptivity to what was done
below.3 8' In United States v. Zannino,382 testimony from an earlier trial
was admitted under Rule 804(b)(5), the residual exception for witnesses
whose current testimony is unavailable. There had been vigorous cross-
examination at the first trial, but not by the party against whom the
testimony was now being offered. The appellate court stated: "We note
with approval that, before Smoot's testimony was read, the district court
gave a clear, firm prophylactic instruction highlighting appellant's lack of
any opportunity to cross-examine."383

8. Waiver of Objection by Failure to Request Limiting Jury Instruction
As a variation on a theme, not only can the error be cured by giving

a limiting jury instruction, but it can be "cured" by counsel failing to ask
for the curative jury instruction. In Sherman v. Burke Contracting, Inc. ,384
for example, the defendant would have been entitled to a limiting instruc-
tion that the jury could only consider the evidence in question for a limited
purpose (because for other purposes it was inadmissible hearsay), had he
requested one. But he had not. This was partial error cured by reason of
the fact that counsel did not ask for the limiting instruction that would
have cured it.385 And in United States v. Obayagbona,386 a prosecution
witness's prior consistent statement was admitted with a limiting instruc-
tion: The judge told the jury they could treat the statement as both
credibility and substantive evidence, but warned them to treat it cautiously
because "it's hearsay."73 Then the judge asked defense counsel, "Is there

377. Id.
378. Id. at 1028.
379. Id. at 1029 (emphasis added).
380. Though, in my opinion, the more damage done to the hearsay rule, the better.
381. Is this judicial comment on the evidence?
382. 895 F.2d 1 (Ist Cir. 1990).
383. Id. at 8 n.6.
384. 891 F.2d 1527 (11th Cir. 1990).
385. But see United States v. Myers, 892 F.2d 642 (7th Cir. 1990) (where failure to submit alimiting instruction to the trial court was held, on the facts of the case, to be ineffective assistance ofcounsel).
386. 627 F.Supp. 329 (E.D.N.Y. 1985) (opinion denying motion for new trial).
387. Id. at 334.
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any other instruction you wish me to give?"u On motion for a new trial,

Judge Weinstein said, "Failure to request a more limited instruction after

being invited to do so constituted a waiver of any objection to general

admissibility." 
389

Finally, on the jury instruction theme, error can be cured by jury

instruction even though in some jurisdictions the instructions are only read

to the jury-the jurors do not take a written copy with them into the jury

room.390 So, we have the possibility of a jury that has heard particularly

damaging, inadmissible, erroneously admitted-over-objection hearsay and

the error'is cured by the judge saying so in a statement buried somewhere

in the middle of tens of instructions; and the party potentially injured by

this erroneous ruling must rely on the jury's recollection of that one

instruction, for they will not have the instructions with them, to go over

again, in the jury room.39'

9. Objection Waived by Declining to Accept a Continuance

In Uiwtd States v. Obayagbona,392 the trial judge admitted certain

statements under the residual exceptions The rule requires pre-trial notice

to opposing counsel of the intention to use this exception. The court stated

that a continuanc u cures this lack of notice393 and concluded: "The

defendant declined to accept [the court's offer of] a continuance. Any

objection to' lack of notice was waived.'3

Everything is nonhearsay, everything is hearsay, and everything can

be made to fit under an exception to the hearsay rule. Naturally, then,

when the subject is hearsay, skilled counsel can convince the ordinary and

reasonable judge of amost anything-and, the ordinary and reasonable

judge can ignore even the most logicl and persuasive argument of counsel,

and rule the other way. All sorts ofrsults are possible, but only at the

trial level:' You must wn these cases lt the trial level because so often it

388. Id.
389. Id. at 337.
390. This seems to be the practice in New York. I recently spoke with two friends in New York

City who had served on juries in criminal cases. They said that by state law they were not allowed to

take the jury instructions with them into the jury room. I asked, "How can you remember them?"

They saidl "You can't." The Practice Commentary in the 1992 Supplement to McKinney's New York

Criminal Procedure Law' indicates that New York state's case law in this regard is in a state of flux.

Peter Preiser, Praciice Commentary, N.Y. Crim. Proc. Law, § 310.20, at 453 (Supp. 1992). There are

two New York statutes controlling what can be taken into the jury room in criminal cases in that

state. N.Y. Crim. Proc. Law, §§ 310.20, 310.30 McKinney 1982 & Supp. 1992). The law does not

authorize sending written instructions to the jury room; violation of this rule requires automatic

reversal (that is, there is no harmless error review here). People v. Sotomayer, 569 N.Y.S.2d 973 (N.Y.

App. Div. 1991).
391. Well, to be perfectly honest, they will have their memories of the instructions, as impressed

during counsel's closing argument, and if this insuction is important to counsel, it can be hammered

on in closing argument. Here, however}, the attorney is forced to impress upon the jury that they not

consider certain evidence by aually reminding themr of the evidence. The version of this game we

played as children Was, 'Don't think ofa white horse."
392. 627 F. Supp. 3;9 (E.D.N.Y. 1985).
393. See also supra note 251.

394. 627 F. 'Supp. at 340. Accord, United States v. Muscato, 534 F.Supp. 969, 980 (E.D.N.Y.

1982).
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It doesn't matter for my purpose here. What matters is that it is so hard
to tell. What matters is that judges and other lawyers so often get it
wrong. What matters is that the same result as that of the appellate court
can be reached under Rule 602 and, perhaps, Rule 403,555 without a hearsay
rule. What matters is do we really want a rule that says, "That bastard
tried to cut in," is hearsay and, "I saw that bastard try to cut in" is not
hearsay? What natters is that when the subject is the hearsay rule, it is
so hard to tell what matters.

And "they" seem to have gotten it wrong in the Borel case.5 5 6 Borel
filed a product liability action. Defendants took his deposition. He died.
His widow was substituted as plaintiff.55 At trial, plaintiff offered Borel's
deposition and several cards Borel had used to refresh his recollection
during his deposition testimony. "The card[s] contained the names of
various products manufactured by the defendants and the dates and
locations when Borel had used each product." 55 8 The court of appeals said
these notes are admissible over a hearsay objection because inspection of
the cards "would assist the jury in understanding the evidence and [admitting
the cards] would not be prejudicial to the opposing party."5 59 If not
prejudicial to the other party, one wonders why the first party offered
them in the first place, but that is beside the point here. The point here
is this: What kind of hearsay exception is it to say that the evidence would
assist the jury in understanding the case and it is not prejudicial? It is no
kind of hearsay exception: It is relevance and it is probative value weighed
against the danger of unfair prejudiceAm Were this "exception" true, it
would chew hearsay to bits and spit it out as relevance.

And then there is the "Cleveland Exception to the Hearsay Rule": in
a criminal trial, the hearsay rule does not stand in the way of the
admissibility of anything that was said in the presence of the accused.56'

In fact, many of the cases discussed above, in the section on extra-
statutory hearsay exceptions,5Q are really just examples of courts getting
it wrong. The Cleveland exception, just discussed, is one example. The
opening statement exception is another: In United States v. Levy,563 the
court said that because the opening statement is not testimony, things said
during the opening statement cannot be hearsay.56' Well, perhaps so, in

555. See supra note 554.
556. Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973), ceI. denied, 419 U.S.

869 (1974).
557. Id. at 1086.
558. Id. at 1102.
559. Id. at 1103.
560. At best, it is a common law precursor of the residual exceptions, but without all of the

safeguards; a common law precursor of the residual exception, but one that really is reduced to no more
than a rule of relevance, one that has nothing to do with trustworthiness (except heavily disguised as
"assist the jury").

561. Supra note 234 and accompanying text.
562. See generally supra text accompanying notes 206.53.
563. 904 F.2d 1026 (6th Cir. 1990), cer. denied, sub nom. Black v. United Stites, 498 U.S. 1091,

(1991). Principally discussed supra text accompanying notes 343-45. Also discussed sMPa text accompanying
notes 213-17.

564. This part of the opinion is discussed supra text accompanying notes 213-17.
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who appears to have had opportunity to observe personally the events."54
The appellate court did not approach this as a potential problem of

hearsay within hearsay.5 49 (Which would have put the burden in a different
place: The burden of establishing that an out-of-court declaration is hearsay
is on the opponent of the evidence, then 'the burden of establishing an
exception is on the proponent.) Though the appellate court did say that
this particular foundational element Iexpresses the "familiar principle lof
Rule 602] that a witness may not testify about a subject without personal
knowledge,"5" the court did,.,not treat this as a Rule 602 problem. Instead,
the court turned, to Rule 806, which provides that the credibility of an
out-of-court declarant may be attacked and points out the difficulty with
attacking the credibility of an unidentified out-of-court declarant.55 ' The
court, links, this to personal, knowledge as an aspect of credibility and
points out the sometimes difficult task of establishing personal knowledge
onjthe part of an unidentified out-iof-court declarant.Y52

DidJthe ltrial'court get it righthi Did the appellate court get it right?
Mayb so, maybe 14 not. Maybe they are both right, or both wrong.553

>Perha,3s tlhere is a mpl+,cit 1persoaln knowledge requirement in each of
the' excetpti~onsl the hearsay i~e' Maybe it is in Rule 602; maybe it is in

t~1ea~lisoy cpmitee ~ie o R'W 9~-[tlhe declarant of a hearsay
in vidnt ~sineffect a witness'"-coupled

with~i~l 602s rq~.uem~n tht a[ wtnes be shown to have personal
no ~ unsste i-o-oitdcaatsshown to have had

persona !eih tla elan sicm tntor the declaration
is, he rarwti ~raY Wh sr~i n h swrong, if anyone?

~48. MlI er, 7~44 F 02 t 1. liscs is11 also dcisue zpra note 231.
'50 Ail, di ram inifd t Brown, supra text accompanying notes 109-

550. Miler. 75F.2d'at'511. r K

551. i.at 51. l ietibllty, asiopp to unavailability.
552. dat51
553. MTbe thly4ribth right if we ignorerthe first grounds for the trial court's ruling, res gestae,

and go lwitlje sord, eted urance.I
er g ha p~s tl~e se~rsul t could be had inder Rule 403. The court says that there is insufficient

evidenc ~ re1~ tcaat"might have been drawing a conclusion on
the aiasiit a,< "rched tle seneof the accident. He might have been hypothesizing
or repeating dIapeelse ad, ,aid.l (1e might, have been] talking about some other driver who
had just ct in front iof himi. Ij4rlipht have ebej a' participant in the accident . . . a participant with
a natural 41 ee Df||tbiiastfl.ti/ei7,4 F.24 at 5;11-12., The out-of-court decaration is not trustworthy.
Id. at 512. 1iW

The statement is sufficiently strong and declati* and definite to be prejudicial: There is part of
Rule 403. According to the appellate court, the| probative value is low because the evidence is so
untrustworthy, so the prejudice may substantially outeigh the probative value: There is another part of
Rule 403. But is the prejudice, Ifair? pnfair prejuziemeans "an undue tendency to suggest decision
on an impro* basis, commoly, tou niot nesly, an emotional one." FED. RuxLa EvnD. 403
advisory comrnittee's notedrM the improper bishereis "Plaintiff says one thing. Defendant says
the opposite. A tird pay no known to be as i twith either, agrees with defendant. Let's let the
third party break! tlhe tie"s' Tat isa stretch; ittld render lots of third party evidence unfairly
prejudicial. b lutit v uldnt lrnderit nadmissible llsthe unfair prejudice substantially outweighed the
probative luc. Thetefo it wouldn' ner ijtidtissble unless the evidence was also particularly
untrustwothy', Phaps c x o moof , ,tretch than thousands of applications of the
hearsay riule. and, to my ay of king, it is a it straightforward approach.

IS nil ' F t 1lF~L b N ~' . ' R F'll ,IW
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relevant nonhearsay purpose. Even further, McCormick on Evidence mightadd, most all of the details were unnecessary to the relevant nonhearsay
purpose and it would have been enough for the prosecutor's opening and
the arresting officer's testimony to tell the jury that the officer "acted
'upon information received,' or words to that effect."539

For yet one more example of how it is gotten wrong anyway, take a
case like Miller v. Keating.540 Here the question was whether the plaintiff
driver had suddenly and negligently entered defendant's driving lane, or
whether she had been there a while, in plain sight, and the defendant just
rammed into her. The out-of-court statement, made to a bystander, by anunidentified out-of-court declarant, was "[Tihe bastard tried to cut in."5 4'
The trial judge admitted the statement as res gestae, then, when denying
post-trial relief, admitted there no longer is any such exception to the
hearsay rule, so ruled the declaration was an excited utterance.542 The
appellate court held this was reversible error-inadmissible hearsay: There
was insufficient evidence to satisfy the foundational elements of any of
the exceptions. For the declaration to be admissible as an excited utterance,
the out-of-court-declarant must personally observe the startling event.543
There was insufficient evidence that the out-of-court declarant had personal
knowledge that the bastard tried to cut in.544 That obstacle might have
been overcome if the out-of-court declarant had said, "I saw how that
bastard tried to cut in."545

Here is a case where the first judge twice got it wrong. First, he
continued to use the common law of res gestae in a rules jurisdiction.
Second, realizing that error, he misused the excited utterance exception.
The appellate court reversed, but in doing so made the same mistakes as
the trial court: Read the common law into the rule and misused the excited
utterance exception. The excited utterance exception of the federal rules
has two foundational elements: The out-of-court declaration must "relat[e]
to a startling event or condition" and it must have been "made while the
declarant was under the stress of excitement caused by the event or
condition.'"s The appellate court cited a common law treatise0 for the
proposition that there is yet another foundational element: "[A] declarant

539. MCCORMICX ON EVIENCE j 249(4th ad. 1992). McCormick continues:
Nevertheless, cases abound in which the offer is allowed to relate historical aspects of thecase, replete with hearsay statements in the form of complaints and reports, on the ground
that he was entitled to give the information upon which he acted. The need for the evidence
is slight, the likelihood of inisuse great.
540. 754 F.2d 507 (3d Cir. 1985).
541. Id. at 509.
542. Id.
543. Id. at 511. And the burden of establishing perception is the proponent's. Id.
44. As a second and independent ground, for ruling that the foundation for the excited utteranceexception bad not been established, the court found insufficient evidence the out-of-court declarant wasexcited when he spoke. Id. at 512.

545. Id. at 5 1.
546. Fan. R. Evro. 803(2).
541. M er v. Keating, 754 F.2d 507, 510 (3d. Cir. 1985) (citing 6 WicuoRro, EVIDENCE §§ 1750-51(J. Chadborn rev. 1976)).



86 UMKC LAW REVIEW [Vol. 62, No. 1

question asking the officer how he had become aware of the house. The

answer to this question was that the officer had been told that Paul

Brooks, the very defendant in this case, was selling heroin, the very crime

charged in this case, from that address. That answer, said the supreme

court, is admissible. 533

This is admissible under a theory that to the older readers of this

work will sound remarkably like the long-ignored res gestae exception.534

The court said:

It is well established that isuch Itestimony is admissible to explain the
officers'' conduct, supplyingi relevant background and continuity to the
action,. . Under this rule. ,he triers, of fact can be provided a portrayal
of the events in question, tore Jlikely to serve the ends of justice in that
the jury is not called upon to speculate on the cause or reasons for the
officers' subsequent activities.53 T

Even more remarkably, ihe court concluded, "fIln the case sub judice,

the infornution from thejtipste was 1 not relied on to identify defendant

nor did it connect defend ntwith the criininal transaction charged." 53 6 I

guess that is right; it did onnt dretly cnnect defendant with the particular

transactio' lcharged; bit was npl 'rcmtntial evidence directly connecting

him with irimes identical to he pne chaed.537 That is to say, this evidence

was in o9e sense even worse ftlian eidence connecting him with the

particular i transac#0ion charged: Lt gi him the look of a professional, a

repeat oftfender, a Lnantoo eanerous Edo be free regardless of what may

have happened on the daf r ini 9pqstlon.
This evidence was lapprpvld asl 1a rionhearsay out-of-court statement

used to show i ~Offts 0 oni ofre hearer. The officers staking

out the! place q ad caul to dofs0; tts was not just some random act that

perhaps pcalls Ifor it n ll 1. TiFmust be the theory on which this

is relevt, laboflwever, the evidence has another use:
An outuf-co.rt del Fis olff C opinin that this defendant sells this

drug from ts hous1, IFo showlhatafhe ~lpolice were doing their job in the

way weallant q hfm't',we F dn [te the jury that they had a tip this

defendant w~is selling this vely 4rug ~t tis very same address. And there

were lsof arskefr c dhvesatisfe his needs without

doing, sI A mibch iFAa minimum, as noted by

one of, 418etwa 9J at name was unnecessary" 53 u to
the ret fFioldas Fitse t would add, that the crime

suspe e F was unnecessary to the

533. IdSee Brooks, 6 .1 at6nd i
suprat ~compagl~& 23~-3l;~ C.Park. A Subject Matter Approach to

Hearsay Reformn F 86 NV14is !~L' Iv.rfffF18)Poeso Park gives the subject a new label:

"tra~sacton ecce'I~tiong.'~I a 4 F~!FF][

535. Brooks. 618 S.W2 at~ cti~4o )fthe, quotation is longer than you would like,-
it is because I hesitate to ode5tbn udrtad

537,1 A'ibri~~~of the di the court allows the prosecutor to tell the jury

that someone told tepolic 9;eF~ eoin." Id. at 28 (Bardgett, C.J., dissenting).

538. Id. at 27 (5Wier, J., disetn)
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The court of appeals disagreed, finding that these district courts had
misunderstood the requirements of the ancient documents exception and
the rules regarding authenticity. Those courts focused on the completeness
of the documents and the trustworthiness of the information found thereon.
Questions of completeness and trustworthiness bear on weight, not au-
thenticity. This evidence is admissible unless its probative value is substan-
tially outweighed by the danger of unfair prejudice, confusion of the
issues, waste of time, and the other Rule 403 considerations. Otherwise,
it is admissible and whatever problems it has are for the jury. This evidence,
said the court of appeals, was good enough to go to the jury. These trial
courts, thef, head used the hearsay rule to allow themselves to usurp a
jury function.'2 '

Sometimes a judge gets it right and then gets it wrong: "D~ogs and
other dumb animals do not qualify as witnesses in the courts of this state.
They know not the nature of an oath. They may not be sworn. They
cannot be cross-examined."S25 So far, so good. Why not stop? "They
testify only through professed interpreters for stop here, perhaps?] whose
translations and conclusions are always hearsay." "26 The interpreter's trans-
lation of the bloodhounds sounds and actions are always hearsay?527

Sometimes a number of judges get it wrong in the same case, and
sometimes in some very interesting ways. This is what happened in State
v. Brooks.,28 The defendant, Paul Brooks, was on trial for selling heroin.
In the prosecutor's opening statement, he said: "[The police] work through
informants.... They received information that narcotics were being sold-
heroin was being sold at 2918 Sheridan by Paul Brooks."' 2 9 Defendant
moved to strike; the motion was denied. During the prosecutor's case-in-
chief, he offered evidence to support what he had said in his opening: He
asked the arresting officer how he first became aware of the house. Defense
counsel registered a hearsay objection, the objection was sustained. At this
point, the prosecutor, said to the judge, `[Tmhat is what I said in opening
statement,"530 and asked the judge if there was a conflict in the rulings.
The judge replied, "I didn't know how you were going to tie it up."531
Defense counsel moved for a mistrial, the trial judge did not rule on the
motion, and defendant was convicted.

On appeal, the Missouri Supreme Court affirmed the conviction. First,
the court announced what I earlier characterized as the "Opening Statement
Exception .to the Hearsay Rule."''3 2 i Second, the supreme court said that
the trial court had gotten it wrong when it sustained the objection to the

524. Id. at 1376.
525. State v. Storm, 238 P.2d 1161, 1176 (Mont. 1952).
526. Id.
527. Not according to the bloodhound cases cited supra note S.
528. 618 S.W.2d 22 (Mo. 1981). His case is also discussed supra tet accompanying notes 210.12.
529. Id. at 24.
530. Mary A. Ernst, A Dqxrture From Accepted Rules of Evidence? 50 UMKC L. REv. 367, 367

n.6 (1982) (quoting Brief for Appellant at 3.4, State v. Brooks, (Mo. Ct. App. 1979) (No. 41475)).
531. Id.
532. Supra text following note 210.
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confuse the definitional'exclusion of the party's own statement offered
against him or her with the common law exception of an admission against
interest.

Professor Glen Weissenberger, describes another area where courts
plow ahead with the common law, in ways especially inattentive to the
statute, and, concludes, "In some courts, judicial liberalization of [the
former testimony exception] has effectively replaced Congress' rule with
theversion originally proposed by the Supreme Court."514

In United States v. Leung,5'5 discussed more fully above,5 "6 defense
counsel made a hearsay ojction lhe tra court overruled the objection,
saying that when a eo-defendant's layer had asked questions on the
subject he^ ",fhad opened thedoor",', 7 The trial court got it wrong: "This
ruling was, uniesponsiye to the oton.l Crossexaminaton may indeed
'open the door' to a subject on re ect, but it does not authorize the use
of evidence violatinganopther rl, such as the complex rules limiting
hearsay,"5 5,'8iVile the tral Ooufl l the ruling wrong, it did not get the
result wrong ,Ihhe error $y'sihed hms.5 1'

O1'1, °ften,',tj Lhas Oa feeling that the evidence is not

admnissib, or;Sa leastl is not very1 glod evdence, and incorrectly uses the
hearsay , riel4sald pegon ,hi ch lltp,,gi lths feeling.530 In Threadgill v.

,rmstrong[ fl'pd tI>Inttl the; dTidi Circuit Court of Appeals dis-
cussed onWejtgstric cFu~t~ipin~x~s ~i W~u~hthis seems to have happened.

I~ th~ ~ th~~[Pl~ntiff~f~ed6000 documents under the
anpieit~4o~ents ~ sa~ie ~uments had been offered into

e~idenS1 alllt illmbpliof,0h~ t c1lelags~les yin district courts in the Third
Circuit 2 jcpurt)re 'eww 1gsome of those cases. These
distric ¶ Ir adielh4he 1cinsdid not qualify as "ancient
'Iocume s.' cHeI.,~, was that there was a "high
d1egre pi~i~ibl&~~~i n~l~~~ of the correspondence."m2

The ~ ~4c~h i~a~~hat jdge did not consider the
[t3 let!Ir10obltlT, uemat ds with the chain of custody,

wapiti [ F~l Ir <5ctsionilil lkl~ul jth~eyl$ot fit under the exception a

514. GI 'WI ~ h~~oi~Tsioy~~,oyEcpi A Study in Rulemakin&
$ udicial d9 (1989). And the version

proposed P S~~ ~cmo a.Id. at 312.

516. ; accostpan i j noe8S-i8i6 It l l
517. Z0F2 tOj
5.14. p 1 the prpsector argues that the testimony was offered not for its truth but to

show wh nnt 1 1 r oiuedheinvesiatiorn as ledid. That avoids the hearsay problem at the
expenseo h lea, irievant to guilt, as opposed to a motion to
suppress. Xe ildr no a suppress Idsanding.. .

519. Id Se$j~i ~ nts305.11.
,520. $ J~is~~i~le T754 F.2d 507 (3d Cir. 1985), supra note 231 and infra text

accompan~g~o~F?4.5
98~!.'3d. Cr 191). Th Is ae is aQl, disc accompanying notes 157-

58. i i[[~r
522. Id. at 1 7,,
523. Id. aNt e3w4 Referenn el v. Carey Canada Mines, Ltd, CA No. 78-242, bench ruling

(E.D. Pa. Mach 25, 1981)).
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hearsay exception for public records and reports. This exception, as applied
to these facts, has a trustworthiness requirement: "unless the sources of
information or other circumstances indicate lack of trustworthiness."5
The magistrate concluded that these reports were inadmissible hearsay
because he found a lack of trustworthiness. The court of appeals reversed,
holding that what the magistrate had in fact done was to make a decision
regarding the credibility of the reports: He decided that he did not believe
them, that they were incorrect; he made the jury decision. Trustworthiness
does not mean that the reporter got it right, but that the "report was
compiled or prepared in a way that indicates that its conclusions can be
relied upon."'0 The focusfisnot- obn the conclusion, but on the process.
The focus is on methodology."7 Snagged once, the magistrate plunged
ahead, only to be snagged again: He considered the admissibility of the
reports to be "all or nothing proposition~s]," with no possibility of
redaction.188 And, the third snag is a charm: While he allowed an offer
of proof, he required that it be made outside his presence.5 'W Three errors
on one hearsay decision.

2. Continuing to Apply the Common Law, In Spite of the Statute
Another way in which courts get it wrong is by seeming not to notice

that the rules of evidence are different from the common law. Consider
Dugan v. EMS Helicopters, Inc.510 On the subject of a party's own
statement offered against him, the trial court ruled it inadmissible because
it was not inconsistent with any position the party was taking at trial. The
appellate court reversed, but by finding that the out-of-court statement
was inconsistent with a position the party was taking at trial and, for that
reason, "constitutes an admission against interest pursuant to Fed. R.
Evid. 801(d)(2)."5" But, under the federal rules, this is not the test.

Under the federal rules, a party's own statement offered against him
or her is defined as nonhearsay. 5 2 Period! It is that simple. It need not
be against the party's interest at the time of trial, it need not have been
against the party's interest at the time it was said. It need only be offered
against the party (which, presumably, but not necessarily, will mean that
an opponent views it as currently against the party's interest). At common
law, parties' statements were not excluded from the definition of hearsay,
but there was an exception-an exception that required as a foundational
element that the party's statement be against the party's interest at the
trial or hearing where it was offered in evidence." 3 Courts continue to

505. FED. R. EvnD. 803(8).
506. Moss v. Ole South Real Estate, 933 F.2d 1300, 1307 (5th Cir. 1991).
507. Id. at 1307-308.
508. Id. at 1310.
509. Id. at 1310-11 n.10.
510. 915 F.2d 1428 (1lth Cir. 1990).
511. Id. at 1434.
512. See supra note 39 and accompanying text.
513. E.g., John S. Strahorn, Jr., A Reconsikration of the Hearsay Rule and Admissions, 85 U.

PA. L. REv. 564, 569 (1937).
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Contrast Glenn H. Hutchison's case with one more, United States v.
Jefferson.49 Defendant was a passenger in Tillis's car. In the trunk of the
car, the police found a bill for a pager, with defendant's name on the
bill, and crack cocaine.-"" The court did not say that this evidence was
introduced to show that someone using defendant's name had purchased
a pager, from which the jury ¢ould infer that the someone was defendant.
Instead, the court said:

Under the pain language of Rule 801, the pager bill was hearsay. The
bill was a written statemn t intended by U.S. West to assert both that
Jefferson had purchaseld pager service from U.S. West and that he owed
U.S. West money for this purchase. There is no doubt that the government
offered he lbill into evidence to prove the truth of the matter asserted-

' rmely that' ~ Jferson lad purcjhased pager service from U.S. West.50

One of thes&"co.rts, I submit,w got it wrong, and it was the Glenn H.
Hutchisonud court.

There arer Pso many plac toes go lsnagged in the "dense thicket"50 3 of
hearsay. In Mossov.tOle Suh Real Estate,504 for example, the question
before the magistrate was the adnissibility of two evaluative reports, a
report by theDi Departme df[Husig and Urban Development and a
United States Airl Forcel, report ,The touchstone was Rule 803(8), the

499. 925 F.2d 1242 (10th Cir. 1991).
500. The governmient d pu on e'denc that drug dealers commonly use pagers. Id. at 1252.
501. Id.at 1,252. S & Ui tl d tates v. 'Mohafmmad, 928 F.2d 1461, 1468-69 (7th Cir. 1991)

(Where the,lbeeperFo)mpany'slrrcordslrdinswho had rented a particular beeper were admissible under
the businesse records' excption. hebale wasover whether the foundation for the exception was
established, not over whebertieih re dlvas heasy i the first place: Everyone seemed to assume it
was.)

502. CROSS ON EvnES, makes a aluable distinction. On the one hand, the inscription "produce
of Morocco'", was inadmisstble toprove the bags in question came from Morocco. Patel v. Comptroller
of Customsdsusdi t.~~atCts N OJ TAPPER, Caoss oN EvmENCE 519 (Butterworths.
7th ed., 9 h n o S rules', found on a piece of paper near a gun
discaided after rthe'1[cokission of a! obnwere not hearsay. R. v. Lydon, 85 Cr. App. Rep. 221,
224 (1987)i di usse; in4Sii :RJPP~ C oss CoLu TAPPER, CRoss ON EVDENCE 520 (Butterworths,
7th ed., 199)ws dt a t he fact of the place of origin of the bags and was

t matte ned. he , latter was not intended to assert the identity of
the robberi"d: ifwit ma d intendd tto' , ikny fact, it was not offered to prove the truth of that fact.
Pretty rmu h1 l yopd quiionihciteni n of thos who inscribed the bags was to assert they were
from Moroco I'i uh ~ leslkh h 1 iietonoftheon who wrote the second note was not to

hat ehu rse, that too is possible). Experience teaches
u h hlu fr sewamuh more likely intended to be an assertion

of, fact, ajthelout#f.u dertion i, vjh seco c was less likely so intended.
it Jn [eases" ,lidke t~el d les, cai~ 1Elit seems that the writing, when properly admissible at

ail, is relevalil not1 a$ an 'asserfif1'[ f a state of facts, but as itself a fact, which affords
circumstantia ovenc e whh the jury may draw an inference as it may
from n'ohereeat ofthecae

SIR RUPPE CRONA C A VIT R'' ' E1DENCE 520 (Butterworths, 7th ed., 1990). On the
other hand, when sornmeone sigd>tll1Glenn Hutchson onto the sales receipt, it seems to be way
down near the "fik1y. ndoh cl' ta iouofortecantintended an assertion, and
that the assertion idtene i the issue. The fact that the words
"Glenn Hutchisn o fard purporting to be a sales receipt
showing that certai spcfe asw~tlsFy$'Ge uciois far removed from the fact that
a piece of'l~~~ih l 4Si"'~i 'tt cn.

503.Uie1Sae L li~ 3'F2~~5' 13(s i.19)
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Let's apply this line of reasoning to Patel v. Comptroller of Customs.4"
In this case, the inscription "produce of Morocco" was inadmissible
hearsay when offered to prove the country of origin of the bags of
coriander seeds on which the inscription was found. One authority
concluded, by the way, that the inscriptions "had been placed upon the
goods to make that assertion, and for no other purpose. They were thus
rightly regarded as hearsay."494 Paraphrasing the case of Glenn H.
Hutchison, the inscriptions would not be hearsay, as follows: The inscriptions
were not admitted to prove that the bags came from Morocco; they were
admitted to prove that the bags ,came from someplace using the name
Morocco, from which the jury could infer that the place using Morocco's
name was Morocco itself.

Instead of this fatuous line of reasoning, why not use the business
records, exception, or perhaps the residual exception, if the first wouldn't
work? Since the court does not say, we can only guess, and my guess is
that there was insufficient foundational evidence at the trial to support
any of the exceptions, so the appellate court had to concoct a nonhearsay
theory to support the conviction.495

Hutchison's name was on a sales slip for the purchase of vans; drugs
were found in the vans; the sales slip, including his name, was not hearsay
because it was not offered to prove that Glenn H. Hutchison bought the
vans, but only that someone using his name bought the vans. In United
States v. Patrick,491 drugs were found 'in a room. Also in that room was
a television sales receipt containing defendant's name and the address at
which the sales receipt and the drugs were found. In this case, the court
said that the sales receipt was not hearsay insofar as it contained defendant's
name; it was hearsay, however, insofar as it contained the address at
which the drugs were found. Regarding defendant's name: The receipt was
offered to show that an item belonging to defendant was found in the
same room -as the drugs, said the court. For that use, the receipt is not
hearsay, "because it was not offered to prove the truth of any statement."49'
However, said the court, it was reversible error to allow the sales receipt
into evidence to prove the address-to link the defendant with the address.
The court drew this distinction between the case at hand and cases like
that of Glenn H. Hutchison:

Here, however, at this point in its closing argument, the government did
not seek to use the receipt to show that someone claiming to be Patrick
and to reside at 818 Chesapeake Street had purchased a television. Rather,
the government used the receipt to prove that Patrick resided at that
address.49'

With distinctions like this, it is no wonder we so frequently get it wrong.

493. Discussed in Sm RUPPERT CRoss & CoLN TAPPER, CRoss ON EvwaENcE 519 (Butterworths,
7th ed., 1990), and as discussed more fully in this article infra note 502.

494. Id.
495. See supra notes 292-94 and accompanying text.
496. 959 F.2d 991 (D.C. Cir. 1992).
497. Id. at 999.
498. Id. at 1000 n.13.
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In two cases where income tax preparers were on trial for tax fraud,
the same court came to opposite hearsay rulings. In one, the court said
the IRS agent's testimony against the income tax preparer was necessarily
based on what she had been told by the customers and, for that reason,
it was "hearsay of the rankest kind '"48. In the second, the court said
that the argument that the agents' testimony was necessarily based on
what they had been told or had read was "totally conjectural" and that
acceptance of that argument "would work a radical and dangerous expansion
of the hearsay doctrine."

Here is a case where the trial judge commits a most basic hearsay
error: the kind,, of error made by students brand new to the subject.-'
(Which meas, of course, that what the trial court did makes sense
intuitively, it just isn't the rule, which, of course, is one of the big
problems with Ithe rule:, Many of its little parts are counter-intuitive.) The
case is Unitdl $tates v.] Pedr4zd. The, government offered into evidence
several out-of-court sItate, ents on the grounds that they were not
inadmissible hearsaybecauselthe outoft-court declarants would testify later
in the tri tabdwould be availale ifor cross-examination.4A9 The district
court let the statementl, in on 1thos9e grounds. The appellate court noted
that thereis no such genfralj exception wor definitional exclusion and what
the trial court did, Was in errc.rAt

And here is§anothelrbasigerorI fry the case of Glenn H. Hutchison.49'
Theprosectkor o ffeed int evidecetain sales slips from a Ford dealer.
The sales slips Indicated the *ehicles hi been purchased by Glenn Hutchison.
The cour of aPPeas isafi a A dte disson of this evidence, over a hearsay
objectioi, by s, i thte i rni*in on the slips is not hearsay: "But
the sales sl'Ps weidIlpt t adnt to prole that Hutchison bought the vans.
They were iadmitted p~oyethat speoe using Hutchison's name bought
the yansi, m ichthejl[iuld fl 'at the person using Hutchison's
name was Hution hinslf."

court stateint iblets L[nin ific iigs, but 't; outof-court statement was, we assume, very
diret and tthe poiipt.

and 20.76. fit~lStas i;Brown, i548.l62d 1!94, 1208 (5th Cir. 1977), discussed supra notes 109-17

486. United Stytes Jill 4, 60* F.;4 716, 719 +Sth Cir. 1979), discussed supra notes 270-76.
487. The most easiv~lmisYe ~>r miaide by my sentsi is spelling it "heresay." Come to think

of t, that might 0 ar tter rt:e. we d estaish the foundation for the exceptions by asking
questions HiI,, jy'pcos t h ciet wa hswmnwho later described it to you?"
Or, "How ~a~ ~~~d wstl pesn sh hot him, and how far away were you when
the decer on voir dire of the witness, by asking
questions like:9I bdic you are abo14 [tstify that you heard Kenneth Poos say 'Sophie bit a
child.' irtlemeskyo is:Wera r, o weSohehewolf allegedly bit young
Daniel Malnt? aladti Wi d i serh rInc., 588 F.2d 626 (8th
Cir. 1978). I

488. 750 F.Zd l8 (2hMd Cir. 194). L

489. Id. at 199A.i !
490. Id. at 200.
491. Uniited States v. Saint Prix, 672 F.2d 1077 (2d Cir. 1982), cert. denied, 456 U.S. 992 (1982).

In addition to thei'bove'discussion, sesupra textaccompanying notes 91-92 and 292-94.
492. 672 F.2d at 1083.
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was convicted of possession of an unregistered firearm found in a case
with an attached name tape containing the words "Bill Snow"; the court
allowed the name tape into evidence as nonhearsay to the issue of who
possessed the gun in the case. A resident of 10001 Cedar Avenue was
convicted of "intimidation," in part on evidence that he had two guns at
his residence; a deputy sheriff testified that on the morning after the raid
he observed two pistols in an evidence bag marked with an evidence tag
bearing the inscription "10001 Cedar Avenue"; neither the guns nor the
evidence tag were produced at trial; "there is little question that Deputy
Campbell's. testimony concerning the inscription was hearsay."4 19 The
difference is not that the name tape was in court and the evidence tag
was not. The written out-of-court declaration is either hearsay or it is not;
if it is, in-court repetition of it is hearsay; if it is not, in-court repetition
of it is not hearsay. One of these courts, I submit, got it wrong, and it
was the Ninth Circuit.480

Shifting gears, here is an interesting case.411 File this under, "Nice try
that worked at trial and that demonstrates why we have appellate courts:"
The defendant was on trial for possession of peyote. His defense was that
he possessed it as part of his work as an informant for a police officer
from another jurisdiction. The prosecutor had a local police officer phone
the officer from-the other jurisdiction and check on defendant's claim.(The trial judge later instructed the jury that if they believed defendant's
informant theory, they must find him not guilty.) The prosecutor called
the local officer to the stand, established that he had called the officer on
whom defendant's defense rested, and asked this question: "Without telling
us what [this other police officer] told you, would you, at this time, ask
the State to drop the charges against [the defendant]?" Over a hearsay
objection, the witness was allowed to answer, "No, Sir."42 The local
officer could not have testified, "Officer From Other Jurisdiction told me
defendant was not carrying peyote as his informant"; it is inadmissible
hearsay. The trial court allowed him 'to testify that, after talking with the
officer from the other jurisdiction, he would not recommend dropping the
charges against defendant. The Texas Court of Appeals reversed:

While this form of question and answerdoes not produce hearsay in the
classic or textbook sense, it is nevertheless designed to circumvent the
hearsay rule and present the jury withjinformation from unsworn, out-
of-court sources. It should be called 'backdoor' hearsay and should besubject to the same rules and limitations as the more common for483

The in-court declaration, in the form of an expression of opinion, is a
code: Encoded in the answer "No" is the out-of-court declaration "The
defense offered is untrue. "'4

479. Id. at 1313.
480. When I say one court got it wrong, I mean one court wrongly identified the evidence as

nonhearsay. I do not mean the result was wrong. The same result-admissibility-could be reached in
the "Bill Snow" case by using the residual exception. See supra note 184.

481. Schaffer v. State, 721 S.W.2d 594 (Tx. Ct. App. 1986).
482. Id. at 597.
483. Id. at 597.
484. This is, of course, not a case of an out-of-court declaration as an implied assertion. The in-
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to verification at all because such utterances do not assert facts."'1 A

suggestion does not assert facts? "Young man, I suggest you take those
drugs I found in your room and dump them in the neighbor's trash,"

offered to prove the drugs found in the neighbor's trash were those of
"young man." But perhaps that is not fair. Perhaps it is not a real
"suggestion." In any event, the suggestion is dump, and the identification
of the owner of the drugs is extraneous to the suggestion. Perhaps I've

made this "suggestion" carry too much baggage. "Get out of my house
you drunk," to prove the object of this order was a drunk. Still too much

baggage? "Out of my house" is the order, and "you drunk" is extra-

order. Here's one, then: "Get your gun out of this house this minute!"
to prove whose gun it is. Or, even simpler: "Drop the gun!" to prove the
person to whom this police officer's order was directed had a gun. Or,
"I have a suggestion, let's go get good and drunk," offered to prove that
shortly thereaftB the person to, Dvhom the, statement was made was drunk.
And here's a suggestion:

Driver: What do you suggest?

Gas Station Attendant: I suggest you replace that tire.

Offered to provesome det or another in the tire. Aren't these suggestions
and orders that re A "subect to verification" and that "assert facts"? And
aren't they arsay-admssible or not, aren't they at least hearsay?476

You say I makechtoo much of a small problem? This is why this article
is So long, What kiled the hearsay rule is hundreds, thousands of these
small probles. Like a coloyof ans eating away the insides of a mighty
oak, each ii dividual ai4 is not a problem, no one ant is killing the tree;

thousans ° thtm togethe, hoever, slowly eat the life right out of it.
Sonejwh si~ilmr1y0,~to lthe causes involving questions, etc., contrast

the cased" 'with te 1131 Cedar Avenue" case.478 Bill Snow

475.Id. it 3 And State ~.`Rwixgs, 402 N.W.2d 406, 408409 (Iowa 1987) said this: Verbal

statementi -falling "ti uh~tgnsas gre~etings, pleasantries, expressions of gratitude, courtesies,

questions, ofwailnii~sl 4clamronsa expressions of joy, annoyance, or other emotion,

etc. Such iado, for purposes of the hearsay rule."' Id. at 409 (quoting

DAVID F. BiDR iSr~ o'~5(2d ~d. 11983)). The court went on, however, to rind that

the out-of-court quesin intIscaslliheariy See infra note 486.
476. $ee ams R -5 'K[ 586 l II.E.2d47, 858 (nd. 1992). In Reaves, an unidentified life-

flight atte~idant~j Is~~~vo~r i 1~~ ha9 been told that Ms. Losekamnp had been sexually
abu hetrtesito this outof-court statement, to the issue of how Ms.

'Loskauufrrdtr'ijiestatement "was a question, not an assertion of truth,

thus was yhblUr1Satpv[S d, 739 F.2d 510, 514 (10th Cir. 1984) (Instructions

to co-const ht t hearsay; 'An order or instruction is, by its nature, neither

treofas ad isc ntbeofrdfrit tru~th,").
State [ 0 a >0g7) recognizes that questions can be hearsay.

After first saig ~ ~ srin ~,therefore, are not hearsay, see infra note 485,

the court turned! j tefatathi.Teisuwswehr "Dennis" was at the scene. A witness

testified t4 tdt ask, "Dennis, what are you doing?" The

court, said hl n sas couched as a question but it was phrased in

such a manra 1 ~ikta ii,~srino~ at hta 'Dennis' was present." Rawlings,
402 N.W2 at49.Ti[ ~ c1t a era.Id.

477. Unt[ v wlU2d4 (hir. 1975), discussed supra text accompanying

notes 78-i l4 -9,i48,268jdr27 e nra notes 478-80.
478. Payne v. 'Iasz, 1 Fd i b5! (h[Cirq, 193). discussed supra text accompanying notes

145-49. ,I
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is such a mess anyway, it is easy to dismiss the issue as ultimately un-
understandable). What they miss is that, no matter how you cut it, the
question, "Does Keith have any stuff?":

* Asserts that he did have some stuff (and that, whether or not he is
guilty of the crime charged, he is in the line of work);

* Is being offered into evidence because it asserts that Keith Long had
stuff; and:

* Preseits each of the four testimonial infirmities.

It strikes me that this is hearsay whichever definition, assertion-centered
or declarant-centered, is used.

The opinion in Long does recognize that the burden of showing an
intent to assert is on "the party claiming the intention existed."47' First, I
would say that this statement of the burden applies to non-verbal conduct.
The court of appeals disagrees. Next, I would say there is plenty of
evidence of an intention on the part of the caller to note a relationship
between herself and Keith Long and stuff. The court of appeals disagrees.
Third, I would say that if Long is right, (and since its author is now on
the United States Supreme Court, he is in a better position than I to make
it so), it rather arbitrarily eliminates from the hearsay rule a lot of out-
of-court statements that present the problems the rule was designed to
deal with.

Maybe it is fair to say: Yes, it is context that does away with the
hearsay problem. Context provides circumstantial guarantees of
trustworthiness. These questions are not offered to prove the truth of the
matter asserted, but only to show that they were asked. Truth will be
established by other evidence (as in the bloodhound cases472). But that
argument does away with the hearsay rule in any case where there is lots
of nonhearsay and otherwise admissible evidence. This is like the state-of-
mind, argument taken to its extreme: It swallows the rule.4'3

I applaud what these courts are trying to do: deal with a rule of
evidence that is too ditficultiand that in many of its applications does not
make much sense, but rather is simply arbitrary.

I am all for almost any interpretation that removes things from the
operation of the hearsay rule.

In the meantime, crime lords need to train their minions to speak in
declarative sentences. "Keith has stuff. I want stuff. I will send Mike to
get stuff. Mike will corne at 5:00. Tell me now if that is not okay."

United States v., Gibson474 expands the categories of things that are
not hearsay: "A suggestion or an order" is not hearsay; neither is "subject

471. Id. (quoting FEDu.R. EviD. 801 advisory committee's note).
472. Supra note 8.
473. Supra text accompanying notes 66-67.
474. 675 F.2d 825 (6th Cir. 1982).
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into a declarant-centered definition. The important thing is not whether
the statement is offered to prove the truth of the matter asserted, but
whether the value of the statement depends on the credibility of the out-
of-court declarant. The statement either asserts that Keith Long had stuff,
and is being offered to prove that assertion' (absent credibility uses), or it
is irrelevant. These courts cannot be using an assertion-centered definition.

Are they even using a declarant-centered definition? Does the value
of the statement depend on the credibility of an out-of-court declarant?
Yes and no. These cases say that the out-of-court declarant's sincerity is
not in question, that is, the fact that the assertion is at best an implied
assertion means it is' not dan intentional, untruth. "When a declarant does
not intend to communicate anything, however, his sincerity is not in
question .< To lie is an intentional act; an assertion not intended
cannot be a lie. So, yes, it is a declarant-centered definition in so far as
lying is concerned.4 [

But the risk 'of lie's is not the only testimonial infirmity. As then-
Judge Thoma admitted, perception, memory, and narration"469 can still
be an wsue, but,lquoting the dvisdry Committee Note to Federal Rule
801, he saidl "[h danger s are mi'nmal in the absence of an intent to
assert t lh "470 Butliis uniqiownaller could have misperceived Keith
Long's telaioship r'th "suff' aor she could have dialed a wrong number.
Or she ulc hae iisremenered who had a relationship with what. Or
the police 00rkdffier nsweng 1th phone could have misunderstood the
conversation (evenlthoug h te officer is absolutely and, on cross-
examination, unsh a ly certan tla'fhe,' did not misunderstand). The only
thing that removesthese other tetimorial infirmities is context. Keith
Long ii ̀ guilty. ThaWis to say we dott that the caller misperceived Keith
Long's relatioiitip with "stg1"f" beSuse there is so much other evidence
that KeioLong wasaiAg drugs. Fr that same reason, we doubt the
caller piur.the4 ll th i ororgl [ihui 1blo remembered the facts incorrectly,
or that th~il~po~ice lsulndersitod Jusb what "stuff" was being discussed,
or whll~atls " fitf a ~ll lui~ W weres tel only evidence we had against Keith
Long, it wld1rbe t o ibigious. Out Qf the context of the other evidence
of Keith Iong's uit, it S uld be lt! ambiguous.

AO lir~it isk of yig the only testimonial infimity, or
the o 1Ie~~ rs~tf~mr hxaminimial danger, how do we know
that t r t y Context. We believe this was not,
for exae L ecsso much other evidence of Keith

Why~iis~tl is hedfsay? Amn I missing something? I think not. I think
others0 mXisLoi liSiPGl justundr the surface of their consciousness,
they ign$!l.AiF( ba41se itJ~help us ahget our jobs done or because hearsay

467. United States v. LopS,905 F.2d 1572' 180 (D.C. Cir. 1990).

468. 5cep~, o~burs~. ~n the Id case whiI b ,he caller is setting up the person whose phone he
or she has' '4~

469.' =O1g O90s5F. at l580 (cot'ngl F j1 &R.1 Em. 80i advisory committee's note).

470 Id-. , > , , I t p 103 !1
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prove anything about apples. Of course, this reasoning would not work
because for this inquiry to be relevant it must be translated into, "Has
the heroin arrived?" Once it has been translated-or once the prosecutor
is allowed to argue that is the correct translation-the court says two
things: A question "is not an assertion" and, therefore, "cannot be used
to show the truth of the matter asserted" and, therefore, "cannot be
hearsay;" and this out-of-court non-assertion is circumstantial evidence of
the knowledge and intent of the defendant, who, of course, is not the
out-of-court non-asserter.

Why doesn't, "Has the heroin arrived?" coming out of the receiver
of the defendant's phone "declare or affirm the existence of"464 a shipment
of heroin directed to the defendant? A question can be a relevant assertion,,*5
and, in spite of the court's assertion otherwise, this one was. The court's
conclusion otherwise is just wrong.

Or, at least, it certainly may have been: The out-of-court declarant
certainly could have intended, "Has the heroin arrived yet?" to assert, "I
have done my part at my end. The heroin is on the way [to you]." It
may have been intended to assert and, putting it in the best light for this
court, we cannot tell without asking the speaker and we do not know who
the speaker is. What these courts are really saying is not that this evidence
does not fit within the definition of hearsay, but that they trust the
evidence.

It! is possible, however, that this out-of-court statement was both an
assertion that is relevant as proof of the truth of the matter asserted and
a non-assertion that is relevant and, as a non-assertion, has no truth or
falsity. The probative value of this phone call by an unidentified caller,
speaking in code, to the issue of defendant's knowledge and intent would
seem to be low and substantially outweighed by the unfair prejudice
inherent in the hearsay use. Whether this is so or not, the flaw in deciding
that a question can never assert is fatal to this issue: Having concluded a
question never can assert, the court does not and needs not weigh the
inadmissible use against its view regarding an admissible use.

If Lewis is right, and if Long is right, and if Oguns is right,466 then
the courts have changed the statute's assertion-centered definition of hearsay

464. The Oxford English Dictionary offers this as one definition of "assert": "To declare or
affirm the existence of." I Oxsosu ESuus DIcTIoNARY 505 (Oxford University Press 1978).

465.; Any judge who does not see the possibility of this kind of intended assertion has never been
in a long-term relationship with another human being.

466. And here are a few other similar cases. United States v. Singer, 687 F.2d 1135 (8th Cir.
1982), rev'd on other grounds, 710 F.2d 431 (8th Cir. 1983), cert. denied, 479 U.S. 883 (1986). In
Singer, an envelope received at defendant's residence through the United States mail was addressed to
the defendant and another. The envelope was received in evidence to prove that the other person lived
with defendant. The court distinguished between the written content of the words and the implication
from the mailer's behavior: "If this letter were submitted to assert the implied truth of its written -
contents-that [the nonparty lived with defendanti-it would be hearsay and inadmissible. It is,
however, admissible nonhearsay because its puxpose is to imply from the landlord's behavior-his
mailing a letter to [both at t~he same address)-that [the nonparty] lived there." Id. at 1147. See also
the "Bill ISnow" case, discussed supra text accompanying notes 78-81, 145-49, 184-86, 266.68 and 277.
See also infra text accompIanying notes 477480.
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The United States Court of Appeals for the District of Columbia, per
then-Judge, now-Justice, Thomas held that the police officer's testimony
regarding what this unknown caller said was not hearsay because it is not
an assertion, because it was not intended to be an assertion. 45 8

Doesn't that assert that he once had stuff, and isn't that why it is
offered into evidence? Doesn't "Did my dog bite you again?" assert that
the dog bit "you" at least once before? Of course. And isn't it really the
same as asking whether Keith "still had any stuff'? It seems to me that
it is. So then the question is whether the questioner intended to assert that
the dog had bitten before or that KeithApreviously had "stuff." And if
these /questions are not intended to assert these things, then what does
assert anyhing? Is hearsay reduced to declarative sentences? "The moon
is blue.? "Itiis raining in London." "I like green eggs and ham!" There
will be disputes as to whether he said ',"Et tu Brutus?", or was it really
"Et tu Brutus!", with perhaps a compromise at a resigned "Et tu Brutus."459

,rOne morecase: Uited States v.' Oguns.460

h h w seahg the O s aXpartment, Agent Gray answered
a i~dn~~1LhDii~igthe "couse ,o f hensuing conversation, the unidentified

caller, alske, IiHalve the Apples a d there?" The [triall court properly
admit~d~hi~ ~idence I asi Inor-easycircumstantial evidence of
Oguns ~co~ledgeand, inet.. th r ort] advised the jury that

t e, evdnewsqbmiftted"' not f or h, -t of what was said but simplyn o l~~~~~~~ g~ Iu~ Id °
As edene that such a statement as mde to Agent Gray."'

What, by the way, 1,des '9lj meanllto Oay, l.^';Have the apples arrived there?"
Here is whathcorisaid:, ~ Eyience introduced at trial showed that
narcotic#s~traffickcers ofeni'use cod wrds when discussing drugs on the
telephone'" 4 1 1 l,', , !:8l:al 1 . ..

The iaplel4aoltte p haying stated4and approved the trial court's
reasoning,9adds its o il

the coItthat the harsay rule does not bar admission of
thlsluestibn. 'Alf'inquiry is lsn6t a 'assertion,' and accordingly is not

d tystatenent. Because a question cannot be used
to sh ltrul~th jtthe mattesrted, the dangers necessitating the

ha e~ ai~e nt~,, . Thegovernment legitimately used the
phone ev9g idnce gof Oguns' knowledge and intent
r~etgarie idoiot eevist~ijbutiongcharges.4ing

Wel~~ivellllIIII o ~tstatewent by an unidentified caller. "Have
the o t :::asning, it seems to me, may as

w ples i|s" | H F being offered to

Xi It isI p& P Hear.Ty R hform: Te Importance f

4616 ~ F~tFIe3 4 49 1 gPrioi X ~askin~botcjater had asked for Oguns. There
was evid et vso a nm

462~Id ' p~rI

463L d ii n~oae Publishing Corp. v. Manhattan Magazine,
616 F. Sup 303~51IY~~F~f'4I7~F.2 3 (2d Cir. 1986)).
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And the court said that "Rule 801, through its definition of
statement ... remov[es] implied assertions from the coverage of the hearsay
rule."449 For this proposition the court cited, among others, Judge Weinstein
and Professor Berger, citing to a paragraph of their treatise that discusses
assertions implied from conduct and from actions, not from words.4 "0

The problem I see in Lewis is that the court of appeals took the
analysis to be used to decide when conduct is hearsay and applied it to
decide when words are hearsay.451 This is not a case of a reflexive scream
of pain or an involuntary groan or even Cassio's dreams,452 but a voluntary
use of deliberately chosen words, chosen and spoken for the message they
convey.

Even if we alter the court's proposition to: "Sometimes questions are
not meant to assert, sometimes they have the nature of reflexive screams
of pain, sometimes they are 'inarticulate utterances,'453 and have no assertive
intent or content," this decision is flawed. First, there is no analysis of
whether this particular question was intentionally assertive and second, it
does seem that it was intentionally assertive. If the question, "Did you
get the stuff?" is relevant, doesn't it assert that the unknown out-of-court
declarant expected Lewis to be receiving "stuff," and isn't it likely the
out-of-court declarant intended something just like that?4 m Or, at a
minimum, isn't it a respectable enough position to deserve some
discussion?455

Similarly to Mr. Lewis, Keith Long was on trial for various drug
offenses.456 During a search of the relevant premises, the police answered
the phone.

An unidentified female voice asked to speak with "Keith." The officer
replied that Keith was busy. The caller then asked if Keith "still had any
stuff." The officer asked the caller what she meant, and the caller
responded "a fifty." The officer said '"yeah." The caller then asked
whether "Mike" could come around to pick up the "fifty." Again the
oficer answered yes.451

449. United States v. Lewis, 902 F.2d 1176, 1179 (5th Cir. 1990).
450., JACK B. WEINsTE a& MARGARET A. BERGER, WEnismmN's EVIDENCE I 801(a)fOll (1988).

See also Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REV. 1138 (1935): "An
assertion usually consists of ... utterances or other nonverbal conduct," and in the latter case it must
be intended by the asserter to express a proposition before it can be considered an assertion. Id. at
1139.

451. See, e.g., Wellborn, supra note 17, at 64-65.
452. William Shakespeare, Othello, act 3, sc. 3, quoted in JonN KAPLAN ET AL., EVIDENCE CAsEs

AND MATERIALs 163 (7th ed. 1992).
453.1 Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REV. 1138, 1139 (1935).
454. "It therefore seems clear that where evidence of A's conduct [and the Fifth Circuit is

equating these questions with conduct] is offered as tending to prove the happening of an event or
the existence of a condition by the process of inference from that conduct to A's state of mind and
from A's state of mind to the event or condition, the dangers inherent in hearsay manifest themselves
in no mean measure." Edinund M. Morgan, Hearsay and Non-Hearsay, 48 HARW. L. REV. 1138,.
1143 (1935).

455. The question did Ereceive some discussion in the next case to be discussed, United States v.
Long, 905 F.2d 1572 (D.C. Cir. 1990).

456. Id.
457. Id. at 1579.
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done, the prosecutor got it really wrong. But, ultimately the Ninth Circuit
corrected this error. "The government cites no authority for the proposition
that hearsay within any authenticated document is automatically admissible.
This argument confuses discrete foundational requirements for the admis-
sion of a writing; a document may be authentic, but still contain inad-
missible hearsay.""

This is basic stuff. If the federal trial judge and the government
attorney cannot get this right, what hope do we have? In the context of
this case, the question answers itself: Our hope is in the appellate process
and the fact that some errors are so basic and blatant they won't fool a
second judge."I5

Sot here is an error that made it through the appeal. United States
v. teows involved l o-defendants Lewis and Wade, convicted on drug
trafficking charges.

At; the time of their arrest, each appellant had in his possession an
electronic pager or 'beeper.' These pagers were seized by the Ridgeland
Police. Later that day, at the police station, the pager associated with
iewis began beeping.' Officer Jerry Price called the number displayed on
the pager'land identified himself as Lewis. The person on the other end
asked Price 'Did yo-u ,get the stuff?' Price answered affirmatively. The
unidentified person then asked 'Where isIdog?' Price responded that 'Dog'
was, not available. I. ';¢l. 'The evidence at trial revealed that 'Dog' is Wade's
nickname44l'

When Officer Price was asked to testify to the two questions asked
by the unknown, person on the other end of the phone conversation, there
was a hearsay objections It 'was overruled. On appeal, the court of appeals
agreed with the trial court regarding this particular ruling.

The our of sp said that "most questions and inquiries are not
hearsay because they do[ lnot, and'were not intended to, assert anything.
This seems . . . well, questinable. What if the question asked of Officer
Price, Pretending dt'be ,dendnt Lewis, had been, "Are you the scum

of the earth from whorl ly [daughter has been buying cocaine?" or,
"Lewis, do 'ou gd reciclike before?" or "When are you going to
pay me for that nbath; cociio e I delivered?" or any other number
of questions limited ok by your imagination. And how is this different
from, "You 'have beel selling ocaine to my daughter. Why? "44 These
are not just r elevnce 8 pr p~bbative-value-substantially-outweighed-
by-unfair-prejudiceII1 plkmls lpesonal knowledge problems. They are
hearsay problems .! '"Fi 1 R

I N

444 -Id. atO0 1 h [°Of iction as and, in part, remanded. Id. at 1005.
445. See abl6rUntled ?tetIs Y.Lepng, |2 F.2d 1204 (7th Cir. 1991). discussed supre text

accompanying notes 305-1 1wIh ere the tIII juIgel overruled a hearsay objection because the defendant's
lawyer had ,"opered te dIor'>oncross .1itract,,see all of the cases discussed in connection with
Truth #[5. ~ F 1 l

446. United States v. Lewis, 902 F i2d 1176, 1179 (5th Cir. 1990).
447. Id. at 1179. I I
448. See Roger C. Park, "I Didn I Tel Them Anything About You": Implied Assertions as

Hearsay Under the Federal Rules of Evidence, 74 MINN. L. REV. 783, 796 (1990).
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And now, Chapter One in the unfolding story of intrigue among the
socially prominent families of Garish Summit. There in stately splendor
far removed from the squalid village below they fight their petty battles
over power and money.

(Theme up briefly and then fade for)

BOB

As our action begins, Miss Agatha is staring thoughtfully out the music
room window. Suddenly she turns and speaks ...

AGATHA

There's a strange car stopping out front, Rodney.

RODNEY

I wouldn't exactly call it strange, Mother. Of course, I never cared for
rally stripes on a Rolls-Royce myself. However ...

AGATHA

Oh, my word, Rodney! I don't mean strange in that sense. I just never
saw it before. And now a strange man is getting out.

RODNEY

I agree, Mother. He is an odd looking duck. Ears set too low ...

AGATHA

Oh, Rodney-you're such a wimp. You never understand a word I say
to you."0

Chances are, it will be gotten wrong.

1. Basic Error Under the Statute or the Common Law

Take, for example, United States v. Chu Kong Yin.441 Chu was
convicted of making false statements on an immigration application. The
government offered into evidence a number of documents from Hong
Kong, documents purporting to establish Chu's criminal record in Hong
Kong. Regarding the hearsay objections, the trial court ruled that the
documents were admissible because they had been properly authenticated.
This does not sound possible, so let me confirm what I've just said. Here
is how the Ninth Circuit stated it: "'It would appear . . . that the district
court believed proof of authenticity of document was sufficient, standing
alone, to permit the admission of hearsay."4 2 The district court got it
really wrong.

The government picked up the error of the district court and ran with
it. Again, the appellate court: "The government also contends that because
its exhibits were authenticated, the information they contain was auto-
matically admissible."443 Perhaps locked in by what the district court had

440. Bob Elliott and Ray Goulding, FROM APPROXDIATELY COAST TO CoAS.T. ..I's THE BoB
AND RAY SHOW 9-1O (1983).

441. 935 F.2d 990 (9th Cir. 1991).
442. Id. at 997.
443. Id. at 1000.
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high-powered weapons in this war is civil forfeiture under the Controlled
Substances Act.4"1 Property used in and proceeds traceable to drug
transactions is subject to forfeiture to the United States government. When
non-contraband property is seized, here is a rough version of what might
happen:

* If someone with an interest in the property challenges the seizure,
then the government must bring an in rem action against the property.

* The initial burden, the burden of production, -is on the government.
It must show probable cause for forfeiture.

* If the government shows probable cause, the burden shifts to the
claimant, who must show, by a preponderance of the evidence, that
the property was not used illegally (or, in some limited circumstances,
that he or she did not know of or consent to the illegal use).438

Your property can be forfeited even if you did not own it at the time
it was involved in the drug transaction. And if you did not own it then
(and you are not within the limited circumstances where you may prove
you did not know or did not consent), you may have a very hard time
proving it was not used as the government claims.

The government can take your boat, your car, your cash, or your
home. The government can take any and all of your property if it can
show probable cause to believe that the property was used in a drug
transaction or was the proceeds of a drug transaction. And probable cause
can be based on what a police officer was told by an unnamed, unidentified
informant. Probable cause can be based on something your neighbor says
about you. It can be based on a statement by one of the people from
work, or some guy pulled in off the street, bargaining for his future, or
your ex-spouse, who you just left for a new, younger spouse. Probable
cause can be and often is based on the worst kinds of hearsay.439

Your home is gone, and it was hearsay that took it. So much for
rules.

We protect allegedly abused children, we protect society from peddlers
of drugs, and when the issue really heats up, if the hearsay rule is in the
way, we will move it aside.

G. Truth # 7: None of the Above Matters Much Because Chances Are
It Will be Gotten Wrong Anyway

(Drama Theme music. Establish and under for)

BOB

437. PuB. L. No. 91-513, 84 STAT. 1242 (1970) (codified as amended in scattered titles of U.S.C.,

including primarily 21 U.S.C. §§ 801-971 (1988 & Supp. 1 1989)).

438. This information is taken from Lawrence A. Kasten, Note, Extending Constitutional Protection

to Civil Forfeitures that Exceed Rough Remedial Compensation, 60 GEo. WASH. L. REV. 194,

particularly at 212 n.141 (1991).
439. See WAYNE R. LAFAVE & JEROLD H. ISREA, CR1MINAL PROCEDURE §3.3(b) at 141 (1992)

and CHARLEs H. WHMtEBREAD & CHRISTOPHER SLOWGIN, CRWNAI PROCEDURE §5.03(b) at 148 (1986).
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when dealing with child-victims of sexual abuse, than they are when dealing
with any of the recognized exceptions under Rules 803 and 804-they are
there, but they are different. For that reason, and to avoid tortured
readings of the current statutory exceptions, as in some of the cases
discussed above, we need a new exception. Our state and federal evidence
statutes need a new exception for out-of-court declarations by child victims
in sex abuse cases, says Ms. Yun. And a number of jurisdictions have
done just that: enacted child-declaration exceptions to the hearsay rule.435

Truth # 6, then, is that all bets are off when the case involves the
abuse of children.4s6

In fact, all bets are off in cases regarding whatever social issue is
presently hot. Take, for example, the war on drugs. One of the government's

435. By 1989, 25 states had done so. Cynthia Hennings, Comment, Accommodating Child Abuse
Victims: Special Hearsay Exceptions in Sexual Offense Prosecutions, 16 Oino N.U. L. REV. 663, 672-
74 (1989). These statutes vary considerably from jurisdiction to jurisdiction. Ms. Hennings thoroughly
discusses their differences and what they tend to have in common. At least one more has done so
since: Michigan, in 1991. Lynne E. Radke, Note, Michigan's New Hearsay Exception: "The Restatement
of the Common Law Tender Years Rule," 70 U. DEr. MiERcy L. REv. 377 (1993).

In his fiction, Andrew Vachss has a different way of responding to the child abuser when the
approaches taken by the law are unsatisfactory. See, ANEDREw VAcrss, SACIcFICE 251-53, 265-70
(1991). Sometimes in his work, as in the legal system, the abused gets hurt in the process. Id. at 270.

436: And it is not just the hearsay rule that gets stretched in these kinds of cases.
The firstparagraph of Rule 404 forbids most uses of evidence of a person's character to prove

"action in conformity therewith on a particular occasion." FED. R. EVID. 404(a); NEB. EVID. R.
404(1). The second paragraph points out that if the evidence is not used as character evidence but is
otherwise directly relevant to an issue in the case, then it is not excluded by the first paragraph. It
then lists examples of some permissible other uses, such as "proof of motive, opportunity, intent,
preparation, plan. t . ." FED. R. EVin. 404(b); NEB. Evm. R. 404(2).

In State v. Stephens, 466 N.W.2d 781 (Neb. 1991), the defendant was convicted of sexually
molesting his own notquite one-month-old granddaughter. The trial court allowed in evidence testimony
that heihad' sexually assaulted his own, stepdaughter (the present victim's mother) repeatedly, over a
substantial period of titbi beginning with fondling when she was between the ages of four and five
and moving, to intercourse at about 14 years of 'age and continuing thereafter for an unspecified period
of time. Id. at 784.

The defendant appealed, citing Rule 404.'The Supreme Court affirmed, citing the discretion of
the trial court and finding the evidence relevant to "identity of the assailant as being [the defendant]
and the absence of accident or mistake on his part." Id. at 786. The Court concluded that the evidence
relating to 'defendant~'s intercourse with his stepdaughter after she reached the age of 14 should have
been excluded; it does not fit under Rule 4040b); but "the remaining evidence of [defendant's] guilt
is so overwhelning that the admission of the intercourse evidence was harmless error beyond a
reasonable doubt." Id. at 787.

In dissent, Judge Shanahan argued that kthis other bad acts evidence should not have been
admnitted. It is insufficiently relevant to any issue other than propensity. "To approve admissibility of
[defendant]'s other acts,' thei majority intones what has become a Rule 1404(b)l litany, much akin to
that traditional troika or inveterate and terrible trilogy 'irrelevant, immaterial, and incompetent."' Id.
at 788-89'(Shanahan, J., dissenting). The litany read aloud as a substitute for analysis. The dissent
makes another point:

[Ujntil today, 20 years was the extreme in the timespan between a defendant's prior act and
evidence of that prior act received at trial. Today, however, we have extended temporal
acceptability in "other acts" evidence to 28 years and probably have expanded a trial court's
"discretion"' into absolute latitude. If the trend continues ... conduct throughout a
defendant's lifetime will be admissible andi'if reincarnation is a fact, will be admissible from
another life.

Id. at' 790 (Shanahan, J., dissenting).
My point is that these things happen when the evidence is offered against a person who has

abused a child.
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the stand, so they will not be subjected to cross-examination, so they will
not have to look at the person who committed the abuse we believe to
have occurred, because their unusual sensitivity to manipulation may make
their earliest, statements their most reliable. This tendency is manifest in
court, as in the above cases and as in the following. There is a new kind
of unavailable witness: the child-victim of abuse who would suffer further
psychological harm if required to participate in the trial, harm often
inflicted by or, on behalf of the very person who is alleged to have inflicted
the abuse in the first place, 430 A newkind of unavailable witness is created
in part out of the notion that otherwise, the trial becomes yet another
incident ofl abuse.

Not only is there a judicial tendency to want to allow in statements
regarding abuse perpetrated on children who we believe have been abused,
but also a leislative tendency. ln a student note in the Columbia Law
ReviewlJiidy Yin stated:

T]hhe vlarip vaproas ltht' lave been taken by the courts to child
Wersay'st eggs 1n esex"lbusellckss ae unsatisfactory. Given the unusual

circumst'ai c [attendantkl to chid 'sex abuse 4 3 and the special
char'A stOc o s O f victiis,432 the rationale of the hearsay rule
and, ex, refpiOnsr t~ et~~Iatraie approach be employed to
asse t I i hl4 astatements. 433

She~~r~rgu4~ 'the,, c ~t~l ne~d for these [child-victim out-of-courti
stat I~e~~rnee freliability are different

This1~i~ilb 1t~sson~ji~~' ere f~~n ~sitatins pecfled in Federal Rule 804(a)(4)-

"is iua,~~'' F ~ p~~ eas fdeath or then existing physical or

~ F F!,! ,Fr ~6F~ ~ ef~s[~ injry tat i inuced by the courtroom and what
~ ~jn,~Jd.' at ,~ ~, ~ ~ ~d7N.W.2d 328 (Wis. Ct. App. 1987) (child called

t d ~ court interviewed child outside jury's presence

and t e n ~e~ chsd

Testifyin~ I 'ta~n m x~ efrachild. Psychiatrists have identified the
fol g vo nn ~ [~place a child victim under prolonged

~~ ~ ~' uxn: repeated ~interrogations and
~~ ~ n;~~ ~~offlc~~al atmosph~ere in court; the acquittal

df th ''~w, ~ ,~ ~~bF~FI' ~ ~ thechilds trstworthy testimony; and

Id. a61) FL[K EF Fto 1 teeaentwitnesses other than the child

and t~ perpatir's i ft 5 j~FoD f t grticular classes of persons, by age, or gender,

or o ~w~ierta F', ~tgpca eainship with the victim, such as, close
relative ''pyscleience. E~g., in re Penelope B., 709

P.2d [1185, ~18 f~IF1.~en ~~et Accommodating Child Abuse Victims:

Sp.ciy~l F[F bFeuios16 Omo N.U. L. Rav. 663. 664 (1989);

Judy 'Yun. ~~~ 4 tI[~ era Statements in Sex Abuse Cases, 83

COLUM. L. 1, YFjr}ll4 17 FEL&F 73j f un); Frissell, supra note 428, at 616

432. cI .i J i i or would be so further damaged by testifying

they A ' II fe recant, after pressure is applied by the
prpet)j it I~I~~ a or the lover of a parent; and, because they

are chlri FF5, adults, they often do not resist the perpetrator.

E.g.,te o~ ?~I~ ['F~F

434men. Y p~supra ona fun, supa note 431. at 1749-50 for the
argument.
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mother.41' The mother had left the victim and her two-year-old sister with
the man for forty minutes. When she returned, the victim "was unusually
quiet and subdued." 419 Two days later, the victim's great-grandmother saw
the victim was bleeding from the genital area and rushed her to the
hospital. The doctor determined "the child's vagina had been entered by
some object too large for it to accommodate."42 0 The great-grandmother
questioned the victim, who said things indicating defendant had raped her.
The great-grandmother's testimony was admitted at trial under Louisiana's
res gestae exception for statements made under the immediate pressure of
the occurrence. Generally, said the court, "A statement made fully two
days after an event cannot ordinarily be considered to have been made
under its immediate pressure."'21 The court then notes, "We have recognized,
however, that in prosecutions for sex offenses, the better rule is that the
original complaint of a young child is admissible when the particular facts
and circumstances of the case indicate that it was a product of the shocking

-episode and not a fabrication."42 2 In other words, the general rule has
been changed for cases involving sex offenses victimizing young children.
And the new rule seems to be that it is admissible when the trial judge
decides it is not a lie.42

3 "We are satisfied that the [testimony of the great-]
grandmother constituted the original complaint of the victim and that it
was made at the first reasonable opportunity under the particular facts and
circumstances of this case." 424

Pushing the envelope of the definition of hearsay.425 Pushing the
envelope of the excited utterance exception.426 Pushing the envelope of the
present sense impression exception.427 Pushing the envelope of the medical
diagnosis or treatment exception.421 And creating new exceptions.4 2 9

There is a tendency to want to allow in statements by children we
believe to have been abused-so they will not have to relive the abuse on

418. State v. Noble, 342 So. 2d 170 (La. 1977).
419. Id. at 171.
420. Id.
421. Id. at 172.
422. Id. at 173.
423. Hearsay is admissible if the trial judge determines it is reliable. Might not that be a far

preferable rule to the hearsay rule we are faced with today? Argue reliability to the trial judge and,
as a check on trial judges, if the judge lets it in, argue it again to the jury.

424. 342 So. 2d at 173.
425. Supra text accompanying notes 50-67 and 71-75.
426. Supra text accompanying notes 286-91.
427. Supra text accompanying notes 152-55.
428. For a focus on Rule 803(4), statements for purposes of medical diagnosis or treatment, as

a vehicle for admitting out-of-court statements by child victims of sexual abuse, see Robert P.
Mosteller, Child Sexual Abuse and Statements for the Purpose of Medical Diagnosis or Treatment,
67 N.C. L. REV. 257 (1989).

For a round-up of how the courts have interpreted the traditional common law and statutory
exceptions to the hearsay rule and made them work to admit out-of-court declarations by non-testifying
child-victims, see Anna Frissell & James M. Vukelic, Application of the Hearsay Exceptions and
Constitutional Challenges to the Admission of a Child's Out-of-Court Statements in the Prosecution
of Child Sexual Abuse Cases in North Dakota, 66 N.D. L. REV. 599, 619-26 (1990) thereinafter
Frissell].

429. Supra text accompanying notes 206-36.
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does not seem all that great: There must be other evidence, or the

prosecution's case cannot survive a motion at the close of his or her case-

in-chief.
At the time of her father's trial, the child in question in People v.

Manuel M.411 was fifteen years old. In spite of elaborate steps taken to

induce the young girl to testify to the sexual abuse she had suffered from

her father, she refused. She had, however, told a number of people that

her father had sexually abused her, and had detailed the specific acts of

abuse. California's "declaration ,against interest" exception includes not

just, the' typical declarations against pecuniary, proprietary, and penal

interest,, but also declarations against social interest.412 The Court of

Appeals of California concluded that this young victim's hearsay statements

to several witnesses wereo!'against (,fhern social interest."413

In 'Un tedrtates v. McCaskey, 41 ,a Marine was convicted in military

court, of 14indecent Facts with ja thirteen-year-old girl. Defense counsel

impeached itther yctim,n implying shelhad falsified her story from the

begirning., Trai counel then tried to rehabilitate her by offering consistent

tellings of thle incJ d "nth4 ' Te Problem wa that the consistent tellings came

after the alegd time of bfab 'iction.[1 The military trial judge let the

consistentiy statents in as inghhearsalyitsubstantive evidence. The Court

of Miltay Appeals stated the generl4 rle that the prior statement must

have been tno iefore e witness's testimony was improperly influenced

or her story [vi wabrioted, Ony the prefabrication telling of the story is

significat. et eepi fajricated, its continued retelling does

nothigto ppsm ~one's charge that the witness is lying .4 16 The
trial1 3u jgel lp§uit4 exrr, but the1¶onviction was affirmed: Allowing

various anpeoldeIj loitkelrle jstad ad repeatedly retell the alleged victim's

telling of hei storyofit Marke'ssseual assault was harmless error.417

Another exaple of hearsay rules rewritten for child sexual abuse

cases: A fou-year-pld girl wa O raped by the man living with the victim's

411. 278 Cal. Rptr. 853 (Cal. Ct.App. 1991).
412. CAL. EvID. CODE § 1230 (West 1965).
413. Manuel M., 278 Cal. Rptr, at 860.

We conclude it tvas against [the victimr's social interest to make statements that she had

been engaging in a variety of 'sejua activities with her own father since the age of six and

that she believed she was pregnant with her father's child. [Her) disclosures may have

received a sympathetic and understanding response, but they were made with the risk that

they would just as easily subject h to ridicule, disgrace, and 'odium'.

Id. at 859. The point ,is not that this interpretation is right or wrong, but that it is indicative of

something of a truth regarding the hearsay rule and casesof child abuse. It is its near inevitability.

Because this court had available the declaration against social interest exception, it did not need

to rest oh, and reject, severaler the of admissibility. It is not state-of-mind evidence,

avoiding the Bridg`S approach. Id. ith858. $e sujra text following note 50. The hearsay was not a

spontaneous declaration or ah excitedl utterance, rejecting the Plant approach. Manuel M., 278 Cal.

Rptr. at 58. upra text accomp ng note 290.
414.' 30M3 R CM .19)
415. nce was pffered (ind everually accepted) under Rule 801(d)1)(B) of the Military

410Ruleaf~hich is ofid+9p~l the se or rule of the same number. Id.

416. Id. at 15 .
417. Id, ati93. To be fair, thr was a disavowed confession in evidence. -



19931 TRUTH ABOUT HEARSA Y 65

proceeding is de novo on the record. Disregarding the testimony of the
babysitter and the substantively inadmissible hearsay testimony of a police
officer, the court found the case made by the admissible testimony of two
psychologists.41o2

The point is not that this case is right or that case is wrong, but that
when the subject of the trial is today's major societal concern, courts
mostly find a way to enforce that concern, hearsay notwithstanding.403

Perhaps this example is better: The "fresh complaint" exception to
the hearsay rule.*4A A good general statement of this exception is: "An
out of court statement of a victim of a sex crime is admissible as fresh
complaint if made reasonably promptly in light of the circumstances."40
In Massachusetts, when the victim is a child, the "fresh" complaint can
have been made several months after the alleged assault and still an in-
court declarant can testify to the alleged victim's out-of-court complaint.4 06
And, in New Jersey, when the victim is a child, "the fact that the complaint
was made in response to questioning need not be fatal to admissibility."4 07

As noted above,4ol one court had discussed this as an "arbitrary
exception to the hearsay rule."49 To some extent, all exceptions are
arbitrary. They are based on the in-court' need for and the supposed
reliability of the particular kind of out-of-court statement, but the
determination of when need and reliability are strong enough, and when
they are not, is somewhat arbitrary. This "fresh complaint" exception,
however, is more arbitrary than usual. It seems to be based more on social
policy favoring admissibility of victim evidence in sexual assault cases-
particularly child-victim evidence. "Fresh complaints" made months later
by an alleged child victim do not seem to possess the guarantees of
reliability of the exceptions listed in the Federal Rules and in their progeny.
Further, in a jursdiction like New Jersey, where evidence of the fresh
complaint is not admissible as substantive evidence of guilt, but only to

respond to the fact finder's natural assumption that if the act complained
of had occurred, an ely complaint would have been made,"410 the need

4021 Id. at 577.'
403. One of the problems with telling the truth about hearsay is that the truth does not come inneat little packages. It overlaps. This truth, Truth # 6, holds that as something of a general rule thateventually courts will get around to doing what it takes to promote today's greatest social agendas.Truth # 7 holds that everyone mostly gets these rules wrong anyway. And Truths # I and # 2 holdthat everything is ibonhearsay and everything is hearsay. With these kinds of truths, there is bound tobe a great deal of overlap. Here is one of those places. For the truth that courts do what it takes toprotect out young children from the sexual abuse of those on whom they depend, see also thediscussion ,of Bridges v. State, 19 N.w.2d 529 (Wis. 1945) supra text following note 50 and In rePenelope, B., 709 P.2d 1185 (Wash. 1985) supra text following note 71.
404. This exception is discussed in more detail supra text accompanying notes 219-28.
405. lCommonwealth v. Ligacy, 504 N.El2d 674, 677 (Mass. App. Ct. 1987) (quoting Commonwealthv. Adams,, 503 N.E.2d 1315, 13l7 (Mass App. Ct. 1987)).
406. Id. at 677; n.6. "'[Ciases ivolving children would appear to constitute a factually distinctbranch of the doctrine that ives special coisideration to the natural fear, ignorance and susceptibilityto intimidation that is often part of a child's makeup." Id.
407. State v. Bethune, 557 A.2d l085, 1028 (N.J. Super. 1989).
408. Supra note 220 and acompantng text.
409. Bethune, 557 A.2d at 1027.
410. Id. at 1028.
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is too late on appeal; so often, whichever decision is made below will be
upheld.395

F. Truth # 6: When the Subject is Child Abuse, None of the Rules (Such
as They Are) Apply

seeker of truth
follow no path
all paths lead where
truth is here39'

Each generation has its own set of cases where the rules do not

accomplish what we want to accomplish-they don't favor the government
over the Communist; they don't favor the civil rights worker over the red-

neck city administration; they don't favor the government and the child

over the one charged with beating, sexually abusing, or murdering the

child.319 So we simply do not apply them, at least not in any recognizable
fashion. In these cases, the hearsay rules be damned if they stand in the

way- of convicting Communists and child molesters, and acquitting civil

rights workers.
In Plant, where the baby1 was thrown at his brother and onto the

floor, the out-of-court statement n ade two days later was an excited

utterance. In Sullivan, the robbey of Iete's Place, the out-of-court statement
five minutes later was not an excited utterance. And then there is State v.

Gonzales.3981 In Gonzales the Nebrasla Supreme Court allowed as excited
utterances the statements of Ga thirteen-year-old boy regarding a sexual

assault, despite the fact that he had pun one-half mile home after the event

and that during that time he had been frightened by the dark, by footsteps,

and by a whistle. 399 erhaps Gonza'es is not such a stretch. I offer it,

alciigjwith Plant, only as acntrai lto Sullivan: contemporaneous cases

by the same court, Where in ,the cld sex-abuse cases, admission of the

evidence was affirmed, and in the 'rbbery case, it was not.
1He re' 's' 1n moeb ta ou nre Interest of D.P.Y.4'm In a

juvenile court proceeding to trminae Ithe visitation rights of the father,
the children's babysitter tested as to what the four-year-old daughter
had Itbld her during about a to-hur narrative of the father's extensive

physical ao seal abfuse I brother.4 0" This was error-
inadmissible hearsay-said t;4 raka Supreme Court. Review of this

395. '8Eveh when hearsay is erroneos admitted, or admitted because no objection is made,

verdicts'basedion sucl evidence are usukli d and affirmed if the evidence appears sufficiently

396e'4J IIK B. WSisTi& & MA&1 r 163 WMN196). 'S EVIDENcE I 800101l (1988).
vJiONGws, A SELECTIN i '~ 6 16)

397. An arlier rample of this ri 1 ihse discussed below may be Bridges v. State, 19

N.W.2d 529 (Wis. 1945), discussed rJ ng note 50.
1 t398. Satev.ooiales. 6 N.Wc2d|5 i ! bi9) State v. Plant, 461 N.W.2d 253 (Neb. 1990)

is discussnd potes 3286-291. tae ltIs a, 461 N.W.2d 84 (Neb. 1990) is discussed supra
notes 301-34 aiJ I

399. 366 .w.2d a 778. i F' 1r;3![ i

400. 477 'N.W.2 573 (Neb. 1991). i I

401. I.at 575 El al :4 11,.
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t!reverence for these mere procedural rules, will make prugress towards
such a-result slow, but doubtless such a chang iso ch ards.621

And I am patient.624'

- 623. Charles T. McCormick, The Borderland of'Hearsay,~ 39 Y~&sa L.J. 489, 504 (1930).62.But not aptenoaslglieaEd ukerman seems to think will be required. Mr.
Zuckermnan wrote the teleplay for, Star Trek., The Next -Generation: A Matter of Perspective (Episode
Number 3 162, Star Date 43610.4). Officials of the planet Tanaga Four have charged Commander William

Rier, rsOfceoftesahi Enterprise, with murder, and demanded his extradition from the
3Enterprise to the planet's surface. The Enterprise is reluctant to grant extradition in part because under~,Tangenk law-a defendant is guilty until proven innocent.

Jean-Luc Picard, Captain of the Enterprise, is presiding over the extrdition hearing. Chief Inspector
Kraj, from Tanaga Four is questioning a witness, laying a foundation for a holographic reenactment ofhe- eoiintetmn.Tewinsbetfe about a fight between Riker and the deceased, a Dr.
Apgar. Following up, Krag asked some variation of the old standby, What happened next? and the
witness responded:

1 ~~~~ -A: "After the fight, Dr. Apgar came to find m.Hwaveyuset.
3 3 9

Q: ~~~~~~~,,-(by Chief Inspector Krag) "'And he told you what, happened?"Cayptaim Picard [who. is serving as hearing officer and, aprnla one oeBJ ' Ib Isetr,~~r thiis ishearsay. She w~asn t a witness to this incident."

(by rag "Bt~DtApgr i ded. Hr sateentis amsil according to Tanagen
law and I' insist youwconjsider jt.?'3

C:I(by Picard), "Well, we'll watch, this evidence adw'lwihi codnl.
'Appa~rently, by Star Date 43610.4, neither the'rules of evidence nor judge reactio tocunsel wilhve

f ~~~~~~~~~~~~~~~~~~~~~~changed much.3

33 3 a
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of the agency or employment, or (E) a statement by a coconspirator of

a party during the course and in furtherance of the conspiracy. 6 1'9

What about my preference, on important matters, for live testimony

from witnesses with first-hand knowledge? And the lawyers' general fear

of surprise? My suggested rule is perfectly capable of handling the first

problem-in fact, more capable of handling it than is the current all-or-

nothing; style rule. The focus of the evidence code is on foundational

elements: If you establish this specific foundation, then live testimony is

not needed, the evidencel is not excluded by the hearsay rule. My suggestion

allows the court to 'enforce a preference for live testimony on important

matters.
As', for surprise . . . surprise-wise my rule is somewhere between the

code and] the common law, I don't see it as much of a problem. I doubt

if attoreys wil be taken by uprise by new exceptions or unanticipated

testimony any more than they already are.
What will we gai? ruth Fexbility.l Room for the law to grow and

to meet!iew; po Piet ing regarding old problems. 62 We will

elevate substan~eoe om
What will! mellose? This goes back to surprise. It is said that with a

strict ad l~teral foundatona eemes approach to hearsay, attorneys

know just what evidence they nee to establish each exception.621 But I

doubt that my suggested rule would create any real problem for an attorney

who is preparing his or her argument that a particular piece of evidence

fits under an exception. This problem is more imaginary than real. What,

then, do we lose? Is it less easy under my rule to rein in maverick judges?

There will always be maverick judges; there are under the current rule and

there will be under my proposal. This is one reason we have appellate

courts. My view is that the problem of maverick judges will not be any

greater under my rule. First, appellate courts do not reverse all that often

as it is.622 Second, my rule, while quite flexible, is still specific enough to

allow appellate courts to reverse cases too far out of the mainstream.

I am confident. One of the great evidence minds of all times is on

my side:

Would it not have been wiser to set up the hearsay rule [in this form]:
'Hearsay is inadmissible except where the judge in his discretion finds it

needed and trustworthy'? The astonishing conservatism of most lawyers
and of most judges drawn from their ranks, and their almost religious

619. I realize it is arbitrary to select out these few kinds of out-of-court statements and keep them

as specific exceptions. I picked them for historical reasons, including that they are to various degrees the

responsibility of the party against whom offered, and because, overall, they seem to work well. See, e.g.,

United States v. GAF Corp., 928 F.2d 1253 (2d Cir. 1991) ("derived vestigially from an older, rough

and ready view of the adversary process which leaves each party to bear the consequences of its own

acts"); John S. Strahorn, Jr., A Reconsideration of the Hearsay Rule and Adnissions, 85 U. PA. L.

REv. 564 (1937).
620. As has worked so well with the flexible federal rule on privileges, FED. R. Evin. 501, interpreted

in Trammel v. United States, 445 U.S. 40 (1980).
621. Except, I would add, in cases where courts add to or subtract from the elements written into

the statute. Eg., supra text accompanying note 43 and passim, Truth # 4.

622. See supra Truth # 5.
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(3) Factors affecting the out-of-court declarant's memory of the
things stated in the hearsay statement, such as:

(i) the amount of time between the occurrence of an event
and the making of a hearsay statement about the event;

(ii) the focus or the amount of attention the out-of-court
declarant was giving to the subject of the hearsay statement;
and

(iii) the likelihood that the event was significant to the out-of-
court declarant.

(4) Factors affecting the out-of-court declarant's ability to have
seen, heard, felt, smelled, or tasted the things stated in the
hearsay statement.

(5) Any special skills or abilities of the out-of-court declarant.
(6) Whether at the time the statement was made the out-of-court

declarant was indifferent between or among the parties.
(7) Any other relevant circumstances surrounding the making of the

out-of-court statement or pressures on the out-of-court declarant
that would likely positively or negatively affect the truthfulness
and accuracy of the hearsay statement-pressures such as, but
not limited to:

(i) business pressures;
(ii) the relationship between the hearsay statement and the

diagnosis, treatment, cure, or other resolution of a problem
the out-of-court declarant likely considered a serious
medical, legal, business, or other such problem;

(iii) whether, at the time of the making of the statement, the
out-of-court declarant believed the statement was, in some
significant way, in or against his or her penal, pecuniary,
or proprietary interest;6,6 and

(iv) the official or solemn nature of the hearsay statement,
including the presence or absence of an oath or affirmation.

(d) The burden of establishing sufficient need and reliability shall be
upon the party offering the hearsay into evidence.617

(e) This rule recognizesjthe court's inherent power to grant continuances
and points out that in case of an attempt to use a Rule 802 exception,
if the court determines that counsel opposing the admission of the
hearsay is surprised by the evidence, then the court can grant a
continuance to allow that counsel a chance to prepare to resist the
call for an exception.

Rule 803. Hearsay Exceptions In Specific.
In addition to admissibility as provided in Rule 802, the following arenot excluded by the hearsay rule: statements that are offered against aparty and are (A) the party's own statement, in either an individual or arepresentative capacity, or (B) a statement of which the party has manifested
an adoption or belief in its truth, or (C) a statement by a person authorized-
by the party to make a statement concerning the subject, or (D) a statement
by the party's agent or employee 6 '" concerning a matter within the scope

616. As I noted supra, text accompanying note 412, California adds "social interest" to the list. Ihave decided not to. It seems too "California."
617. To place the burden elsewhere would require proof of the negative-too often too great aburden.
618. Do we really have to call them "servant," as we do in Federal Rule 801(dX2)(D)?
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* Leave alone Rules 805 and 806, including, for reasons of continuity,

leaving their numbers unchanged.

Here is my proposed amendment to the Federal Rules of Evidence,

and, likewise, to the various state codes that follow the federal rule:

Rule 802: Hearsay Exceptions-In General

(a) Hearsay is inadmissible except when the court, based on both the

need for and the reliability of the out-of-court statement, decides

otherwise.
613

(b) In assessing the need for the out-f-court statement the court shall

consider whether the[out-of-court declarant is available and is able

to give lve testimony i the proceeding at hand, and either is willing

or can be made to di so.

If the live testimony of the out-of-court declarant is available, the

-court shall consider whether the cost of the live testimony in some

significantway outweighs its benefit.

(1) The cost, jncludes the money, the time, and the other costs that
pay' beI ass1ciae with the particular live testimony in question.
The csgtfl can so take into account what is at stake in the

litigation."4

(2) The be fit includes whatever is likely to be gained by having
live tesiioity (or, if this is the issue, a more reliable out-of-
couie A ni egnt), which includes considerations of how important
the WidencH is in the case and how central the issue to which
it il rel~4at is to the case.

if the live tstiiony of the out-of-court declarant is not available,

the court shall consider whether the unavailability is due to the

procurement or Wrongdoing of one or more parties, and, if so, may"'5

rule the [levidenlemadmissible hearsay for that reason alone.

Additionallyl jfJ, parts of a hearsay document or statement or some
hearsayl 4odifimetfts or statements that are part of a single transaction
have been admitted at the behest of one counsel, the court may

consider hethr'[l there is a need grounded in fairness to admit other

parts at ithe behest of an opposing party.

(c) In assessinglthe reliability of the out-of-court statement the court
shall cdnsijer '

(1) Whether the out-of-court declarant is testifying and can be cross-

examnined about his or her out-of-court statement.
(2) The presence or absence of cross-examination at the time of the

out-of-court statement and the motivation of that cross-examiner,
as it compies with the motivation of the party against whom

thy hearsa is offered.

613. The exceptions generlly are, after aD, based on the two factors of the need for the evidence

in the out-of-cout siateffi nd its reliability. E.g., SIR RUPPERT CRoss & CoLIN TAPPER, CaOss oN.

EvIDENCE 534 (BuedwvtI, 7 ed., 1990); Roger C. Park, A Subject Matter Approach to Hearsay

Reform, 86 MiCnt. L¶ REY 56 (1987).
614. In a S2000 pr tane case, do we admit the out-of-court declaration or require that the

out-ofcourt decfrant bebrought in from Tibet?
615. It is intended tat this elegant will strongly influence the court. Its presence, however, does

not necessarily decide the issue; it does not remove all discretion from the court.
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prepare to meet them,610 but how can we learn about and prepare to meet
statements by out-of-court declarants?

So what to do? Back in the 1800s, Bentham suggested that hearsay
be admissible "where the 'original narrator' was shown to be unavailable.
He would exclude hearsay where the declarant was 'forthcoming and
interrogable."'611 This certainly is a bright line rule. It can be understood
and applied without much trouble, and solves that part of the problem
with modem hearsay. But at what cost? It seems awfully restrictive. It
demands live testimony in many cases where live testimony is not really
necessary, and is expensive; it increases the cost of litigation: In dollars
and time. It is inconvenient. It is, as they say around where I'm from,
like burnin' down the barn to get rid of the rats.

Here is my solution: Recognize what we really do seem to be doing
already, and substitute it for what we say we are doing. That is, perhaps
the solution is not to try to come up with a solution but to identify what
is actually being done and to call that the solution. Rather than a bunch
of academics, and judges, and lawyers, and members of Congress and
senators, and whomever else, sitting down and trying to come up with the
best possible way to handle hearsay, let's focus on what is really happening
and see if it may not be the way out of the hearsay "bog of uncertainty."612

Perhaps the best approach to the problem is the one we have developed.
By that, I do not mean the federal rules, but the rules actually applied in
that arena our students so often throw up in our faces: The Real World.

One way to approach drafting a new rule is to parallel the following
approach to architecture: Build the campus without sidewalks; wait for
the paths to appear; build the sidewalks on top of the paths. Let's take
what is really being done and build a new rule on top of that.

I contend that in the real world we have developed a hearsay rule
that ca be expressed as follows:

* Delete part.(d) of Rule 801, the definitional exclusions for, among
other things, parties' statements offered against them. Classification
as a definitional exclusion, rather than an exception, is an awkward,
confusing, and often counter-intuitive compromise reached by a
committee. Even though it classifies some statements as nonhearsay,
even though it is a definitional exclusion from the hearsay rule,
textbook authors, scholars,, judges, and lawyers still treat 801(d) as
though it were an exception to the hearsay rule. So let's have the
code treat it that way too, as I will suggest below.

* Delete Rules 802, 803, and 804, and substitute what I propose below.

610. E.g., Bloomquist v. ConAgra, Inc., 481 N.W.2d 156 (Neb. 1992) (failure to list witness was
attorney misconduct; failure to object when witness called to stand waived same).

611. Laird C. Kirkpatrick, S&hoIlV and Insttutional Challenges to the Law of Evidence: From
Bentham to the ADR Movement, 25 Loy. L.A. L. REV. 837, 843 (1992) (footnote omitted) (quoting,
respectively, JaEamy BENTLEY, TREATmsE ON JuDicIuA EviDENCE 203 (M. Dumont ed., 1825) and JEREMY
BENTH"A, III RArnoNAm oF JuDtL EVIDENCE, bk. VI, ch. 11, at 408 (U.S. Mill ed., 1827)).

612. See supra text accompanying note 583.
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it is not the one they need. What to put in its place? I shall come to that

after just one more diversion.
"Admissibility of evidence of this sort does not derive its ultimate

justification from any one theory, but from notions of reliability and the

ability of the trier to properly evaluate probative force,"60' a.k.a., reliability

and the danger of unfair prejudice.
Professor Mueller'has said:

[Riules, of procedure and evidence, should provide reason for confidence
that courts reach correct outcomes,,by fair means. Probably the hearsay
'doctrine serves this fuctio'n. Although lay people do not understand the
underlying complexitiesIof even the conventional account, surely the
doctrine reflects ai'dommnon preference to hear from and speak to observers
directly, as happens at utial where live ,witnesses testify under questioning
by' lawyers. Iln this respect the doctrine reflects a kind of common sense
to which lay people ct relate.698

With apologiesF to Profesor Mueller, whom I admire personally and

professionally, I 4uld amend tha tot say:
It , D~ ,',k ,, ~l ! I

Rules of proe and, evidence should provide reason for confidence

tha corsrahcorrect p~itcone's byfi ens. Probably the hearsay
doctrinrv this aeavery well. Although neither
lay people n or 'mnst lawyers 'ox. judges understand the underlying
con~pleiities 'of B~evy' the 'corwntio~nl ccount, surely the doctrine reflects

a common [pref erefce, jt R Ad speak to observers directly, as

happens atrial Vwher P lite witestestify under questioning by lawyers.

In this respet tedrieeft'kndof common sense to which lay
peoplecanl, Ieffective in conveying this message

to ~y eope'hecus~'thy indrs~ndonly the common preference the
rule' His s15I tto ~reflect, a4d inot~i~ts tl workings. As a way of achieving

this comfiidn[ eiebthe lhesirsarule is, in fact, overly cumbersome,

unnecessarily dfifcult, roundly misunderstood and misapplied, gingerly

avoidedsthe, f e ules of evidence, and not worth

the ,t~ ree's that idse Id'f~~~ n ' explanation.

I~ 1o 4 not cn test tbe difficult (it can be impossible) to dig

the troth out of a Io !o Whting offered in court as evidence. I do

not butest that iti hcan bc di'utI fr jurors to separate the credibility of

the op-ofeourt, d4alt frm thalof the in-court conveyor of the out-

of-cort messlq.lIln' say lialltere are all around better ways to do

it th the wviwe do Ittod with llthe hearsay rule.
II am lef withpfhse res 0 tiFns. First, on important matters, I prefer

live tstimony from persons with first-hand knowledge over written evidence

or ori out-6f-cyuit, $taternt rel to the trier of fact by a third-party

witne~ toth ~sa enL eonI n concerned about surprise.60 As a

genera > t ~ ho~[~he declarants will be and can

607. Unitd Sttes Y 1CaO 5 96?. 980 (E.D.N.Y. 1982).
AD aif The Importance of Compexity, 76

609. eriA P k. ADSbjc Matter Approach to Hearsay Refoom, 86 M=ci.
L. REv. 51, 1002 (1987).
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was going to advise the client they would lose on this key point. I agreed.
He had the best arguments, that is he had thought of the best argument
available to him and, under the statute, that argument seemed to present
the winning side on the point. However, the case involved child abuse,
and his client was the alleged abuser. I confirmed his final opinion, which
was that the statute and his good arguments aside, interpretive case law
says he is going to lose in Nebraska.610

Stability. Predictability. In my former student's case, these things
came not from the hearsay rule, but from a judicial rewrite of the hearsay
rule. The law, on this point would be just as predictable-no, I think it
would be more predictable-without the statute. It would be more
predictable because an attorney not in the know would not be misled by
the false security of the statute. You have to look up the cases anyway,
and in the end it is the cases on which you have to rely. Your search has
to end with the cases: I say it may as well start there too.

How does this square with something I said earlier, "Most of us are
not Jack B. Weinstein, Edward R. Becker, or Leon Higginbotham."601
Are we eager to give more discretion to trial judges? "It is one thing for
Judge Weinstein, who is both a scholar and an extraordinary jurist, to
claim judges work better without rules, and quite another to suppose most
judges can do so."002 What, then, is'to keep our mere mortal judges under
control?6am First let me repeat this: The hearsay rule is not doing a good
job of it. Let's not just stick with it because it is familiar. Let's not just
stick with it because it is approximately one-half of our evidence courses.
Let's not just stick with its because, "We had to go through it and we
turned out okay."' Let's ,not just stick with it because we think that, to
the exclusion of almost everyone else, we know what it means, and that
gives us a tremendous advantage.604

But, okay, we are not all Jack Weinstein. Judges need rules.A05 Lawyers
need rules. Law, students need rules.6A6 But the hearsay rule as we know

600. Again, I know I only get called about the hard cases, the cases on the edge. I'm saying there
are way too many of the same and too many of them are resolved dishonestly. See aiso supra note 590
and accompanying text.

601. Quoting supra text at note 587.
602. Christopher B. Mueller, Post-Modern Reform: The Importance of Complexity, 76 MnNN. L.

Rav. 367, 397 (1992) (referring and citing to Jack B. Weinstein, Probative Force of Hearsay, 46 IowA
L. Rav. 331, 353 (1961)).

603. "An ancient but powerful objection may be made to this approach. Discretion to exclude or
admit vital evidence raises dangers of judicial parti hip, corruption, and plain bad judgment." Roger
C. Park, A Subject Matter Approach to Hearsay Reform, 86 MicH. L. REV. 51, III (1987). "[And] the
danger that each judge will develop his or her own hearsay 'rules'." Id. Within one jurisdiction, appellate
courts can handle this, as they do even now with specific statutory rules. From jurisdiction to jurisdiction
this would be nothing new: even with the statute, you shouldn't take your case to Cleveland without
checking the local rules. See supra text accompanying note 234.

604. For if we take, that approach, we are as bankrupt as the rule.
605. "It ,is diffult to keep a straight face when reformers argue that courts would be improved

if judges emulated historians and joutualists and abandoned efforts to develop rules or principles for
dealing with evidence." Kenneth W. Graham, Jr., What's the Matter with Evidlce? 25 Loy. L.A. L.
REY. 773, 778 (1992). "Trial judges and lawyers need rules of thumb." Roger C. Park, A Subject Matter
Approach to Hearsay Reform, 86 McaC. L. Ryv. 51, 111 (1987).

606. Apparently everyone in the business needs rules but law professors.
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There are those who argue that the more specific hearsay rule is to

be preferred to the more general relevancy and competency rules because

the more specific is more predictable. Attorneys can plan their litigation

because it is easier to predict both what evidence they will be able to get

in and what evidence they will have to meet. It leads to more, and more

intelligent, settlement.598 In the long run, this is not so. Part of my point

is that it is case law that gives meaning to our evidence statutes. Sometimes

the case law follows the, literal meaning of the words of the statute, neither

adding nor subtracting a thing. There, outcomes are predictable from the-

statutet Sometimes the case law gives the statute a meaning that seems to

have, little to do with the words of the statute. This is true in the

interpretation of, the definition of hearsay. This is true in the interpretation

of the 'exceptions. There, outqomes: are not predictable from the statute.

Often it isi not the statute 'it is not the definition of hearsay or the

legislative statement of the exceptions, that gives the law predictability: It

is he court. Itvis judicial interpretaion (or judicial creative writing) that

gives the laww predictability. And judicial interpretation would, over the

not-too-long haul give the same predictability to a system where out-of-

court stateme nts adout-of-cort sdeclarants were handled under other

rules. [
lProfessot~oger Park, wlt wntes comprehensive articles on a variety

of topics widen the laof eAdence, and whose articles are unusually

useful because, you can understand them, seems to me to make my point

while trying to argue against it:

Trial judges and lawyers need rules of thumb. Thus, the application of a

general reliability Standardr,' fter its case law elaboration, would neither

clarify norlnectssarily liberalize the rhearsay rule; it would simply return

it to theI process of case law development, with the attendant disadvantages

of uncertaiity and inconsistency, Th apellate cases construing the present

reliabi ityased residual exetions ar certainly as much of a hodgepodge

as any list gf standard lexceptions il hver been.5-

Statutes in the image of thetfederal rules are not predictable: no more

predictable than was the commoni law; no more predictable than my

suggestion (coming pp).. 4And yet they seem predictable. They are false

prophets, and they give us fase suc'or.
Two days prior to my first draft of these paragraphs, I received a

phone call from a forme student with an important hearsay problem.

Things ,did not look god fo his sice, he said, and he had called for my

perspective. He told mel teIsituation, told me what he knew about the

law and thehaiigments he migt m'ae, told me why he thought they were

good arguI Lts uteri u ldhce code, and told me that nonetheless he

of Cvidence ar n h s I . tir r dearness of outline.' Charles T. McCormick,

598. &See. e.Vli Cl~iristopheilhi° E jMjI~er~ Po re Reform: The Importance of Complexily, 76

599. Rdger CL!PfikFA-1Sutic11 terlApGi to Hearsay Reform, 86 M&CH. L. REv. 51, III

(1987). I Uj , !1 I; Ill 1
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In another context, Herbert Wechsler wrote: "I put it to you that themain constituent of the judicial process is precisely that it must be genuinelyprincipled, resting with respect to every step that is involved in reaching
judgment on analysis and reasons quite transcending the immediate resultthat is achieved."5 9 ' There's what's wrong with the hearsay rule: It is not"genuinely principled."

My fourth conclusion is this: As a teacher of the subject, I mustteach hearsay not as a truth, but as a tool. My students need to learn touse this tool to advocate, to take a side, to convince a judge. At myworst, I hope not to leave my students "too much puzzled to ... remark."592
At my best,,I hope to help them prepare themselves to be the skilledlawyers discussed above. 593 I hope I am a good teacher of manipulation.

As a lawyer who works with the subject, I recognize the hearsay rulesas tools of my trade. I take sides, I argue the rules, I manipulate themand use them to persuade, just as I hope I am teaching my students tomanipulate them and use them to persuade-use them to win.
As a truth teller, I circle back to where this article began, to this bitof theory: "Hearsay is inadmissible, except ... well, in exceptional cases."594

I conclude that the truth is just the opposite: Hearsay is admissible, withsome, rather fewer than more, exceptions. Hearsay is admissible exceptwhen the court considers it particularly unreliable and unnecessary. Thehearsay rule as it operates in truth can be reduced to a somewhat morelenient, negative version of the residual exceptions.19- Unless the evidencelacks guarantees of trustworthiness or is not necessary or some combination
of the two, it is admissible, and the trial judge's decision in this regardwill be respected unless it is an Abuse of discretion or clearly erroneous orsubstantial error or, however it is phrased, unless the appellate court doesnot agree with the trial court's judgment that the evidence is sufficientlyreliable and does not think it is a close call.

When I say that hearsay is admissible except when the court considers
it particularly unreliable and unnecessary, I am really saying that there isno such thing as hearsay. The real problems are problems of probative
value balanced against the danger of unfair prejudice with, in the formerly-hearsay situation, an emphasis oMimthe unfair prejudice resulting from theunavailability of cross-examination.96 I am not advocating abolishing thehearsay rule and substituting relevance rules so much as I am stating thatin very large part this has been, dyne already. While we had our backsturned,5 97 the hearsay rule beamteterminally and incurably ill.

591. Herbert Wechsler, Toward Neutral Prfnwiples of Constitutional Law, 73 HARv. L. REV. 1, 15(1959).
592. See supra note 585.
593. See supra text accompanying note 258.
594. See supra text accompanying note 4.
595. FED. R. Evn. 803(24) and 804(bX5).
596. See supra text accompanying notes 61, 71, 101, 117, 122, 524, 555 and 564.See also 4 JACK B. WEINSTErI & MARGARE A. Bnaoaa, WEaNSrm's EVIDENCE 1 8001fO] (1992)."Even when hearsay is erroneously admitted, or admitted because no objection is made, verdicts basedon such evidence are usually sustained and affirmed if the evidence appears Suffienty reliable."597. Not everyone's back was turned. McCormick, for example: "Like all procedural rules, those
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admissions. And once there was a crack in the rule, once the wedge of

exceptions pierced the rule, that was the beginning of the end.

And then, as the exceptions grew in number and variety, some

uniformity was-thought to be needed. So we produced a suggested code-

the Uniform Rules of Evidence-and then an enacted code-the Federal

Rules of Evidence. Now, however, the code is too rigid. The next logical

step is a code, but one that is more flexible. And I'll propose one in just

a moment.
My third conclusion is that most of us are not Jack B. Weinstein,

Edward R. Becker, or Leon Higginotham.5 18 We are not Edmund M.

Morgan,- John Henryp Wgmore, or. Charles T. McCormick. These rules

are too difficult, tool c omplicat, too hard for mere mortals such as

ourselves to be able to''alpply themOexcpt to the most routine situations-

clearly too hard to be applied at the moment during trial. And I am not

sure that the judges and scholarss mentioned would be able to apply these

rules today[, pon commad uring, trial, without the luxury of leisurely

consideration.
Ppofessor Chris Muellehas put modern attacks on the hearsay rule

into four ca res:, ' lee exludes probative evidence; modern jurors

are better edjiucated terefre ca be more intelligent in their use of

hearsaycan be, trnsted;ol lsn ategori$al exceptions make little sense and

lead to mistakes; and lherule is cmplicated and hard to apply.518 He is

too kinid: Th -uei Vopctdbut too complicated; not just

har to I~Btee oe than that: The rule

r aapyyrdrr[stea everything, it means nothing. It

is bankrupt. Oh n~ [t~Fi~e~apidday in and day out in any

number of case wisjppia, i otn and uncontroversial. But,

the ru''I iso st, ~ op~~~olai hule is so subject to misuse

and abse te rl laisdeheshell, there is no meat.
the[~late hot;r v tint t l wrote, "Every thinker knows that as

a proa pro i complicated, the less the chance

that it is tri; i ib o 1 a measure, then the less its

elefoa e 1aseitfurnishes."M
F elegaiP0e, the I Y 1 ~thrun-of-the-mill case, the everyday
case wllerell~iI 21tlllq~bjFi 

[ i U problems,59 let me say that I know

case j'hlre hi l sitent: Even though they exist, the

rule is too oi M D i Qoo Soft, too subject to abuse, misuse,

and whim and O [ | wlen much of its actual operation is

compared with v iling in its present form. So, let's

not do away w it, C ;! l t Fa g'[ i

587. See suprane258. l E uI

588. ChristopleB F Ih2 C earsay Reforn The Importance of Complexity, 76

589. L. o F!l i leAgain st Hearsay, 32 S.C. L. REV. 281, 281 (1980).

590 R*il4;l F AlljiFIF! F!||#F !Fh 1c0e.' Roger C. Park, Forewoid: The Heary Reform

Conference.0 77e e,|a!F[IF "'*[ ~iF FF F i ||&ehol~w, , 76 MWN. L. REv. 363, 363 (1992). The

core may be solid, blivrn WI[IIFSe' ts ij Sh e whole thing before the rot spreads any further.
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that is hearsay truth, where has it gotten us? It has been a good workout-
for me, at least-but where has it gotten us, for if all we do now is to
step back onto this firm narrow path laid over the bog of truth by nearly
a century of scholastic, common law, and legislative construction, it has
been productive only of the mental exercise.

Where do these Truths get us? What conclusions can we draw, aside
from the Truths themselves? First, we can see that Roger Park is a master
of understatement. He has said, "A perfect hearsay, definition is
unattainable. "594

Second, I conclude that we do not pay "hearsay" enough.585 We work
the word too hard. We ask it to mean too many different things. We
devote one-half, sometimes more, of our-evidence courses to this one
seven-letter word.

It used to be a rather simple little rule. In the beginning, each side
was responsible for his5s6 own evidence in much different ways than today.
For example, you vouched for your witnesses, that is, you could not
impeach them; you couldn't take advantage of the other side's evidence.
Hearsay was inadmissible. Period. While we did ask the rule to keep out
an awfully lot of evidence, we did not ask it to mean very many different
things. But then, in the interest of fairness, courts began to allow parties
to admit hearsay evidence of opponents' admissions. For reasons of
fairness, you were not allowed to object to hearsay evidence of your own

584. Roger C. Park, "I Didn't Tell Them Anything About You"; Implied Assertions as Hearsay
Under the Federal Rules of Evidence, 74 MEN. L. REV. 783, 794 (1990). He has also written one of
the simplest, most complete, and easiest to understand summaries of the arguments for and against
hearsay evidence: Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MXcs. L. RF?.
51 (1987).

585. .. . There's glory for you!" [said Humpty Dumpty.]
"I don't know what you mean by 'glory,"' Alice said.
Humpty Dumpty smiled contemptuously. "Of course you don't-until I tell you. I meant

'there's a nice knock-down argument for you!"'
"But 'glory' doesn't mean 'a nice knock-down argument,"' Alice objected.
"When I use a word," Humpty Dumpty said, in rather a scornful tone, "it means just

what I choose it to mean-neither more norless."
"The question is," said Alice, "whether you can make words mean so many different

things."
"The question is," said Humpty Dumpty, "which is to be master-that's all."
Alice was much too puziled to,1 say anything; so after a minute Humpty Dumpty began

again. "They've a temper, some of them-particularly verbs: they're the proudest-adjectives
you can do anything with, but, not verbs-however, I can manage the whole lot of them!
Impenetrability! That's what I say."1

"Would you tell me please," said Alice, "what that means?"
"Now you talk like a reasonale id," said Humpty Dumpty, looking very much pleased.

"I meant by 'impenetrability' that we've had enough of that subject, and it would be just as
well if you'd mention what you ma to do next, as I suppose you don't mean to stop here
all the rest of your life."

"That's a great deal to make one word mean," Alice said in a thoughtful tone.
"When I make a word do a lot of work like that," said Humpty Dumpty, "I always

pay it extra."
"Oh!" said Alice. She was too much puzzled to make any other remark.

LEwIs CARROLL, TRouoGa Tm LoOxKo GLsS AND WHAT ALICE FOUND THmtE 70-71 (Aiel Books/
Alfred A. Knopf 1986).

586. Politically correct pronoun? No. Historically correct pronoun? Yes.
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inadmissible evidence."5m This is sound interpretation of the expert witness

rules. Nonetheless, this does not limit the burden shifting expert, the one

whose opinion by itself, without exposition of the hearsay part of its basis,

satisfies the burden of production.
-The facts or data relied on the inadmissible evidence relied on-

must be obf a type reasonably relied on by experts in the particular field

of I expertise when they form expert opinions."79 The opinion to be given

by the expert, the opinion formed at least in part on the basis of

inadmissible evidence, must itself be' l'based on more than speculation;55 0

which is to say that w'hile!Rule 703 may be a back door for hearsay and

other inadmissible evidence to get into an opinion, the opinion itself still

has to comply with the rules, inclu~dingRule 403. And, perhaps, an expert

allowed to testify to an opinion will, nonetheless, not be allowed to testify

to all of its bases, so the opinionwbased on inadmissible evidence comes

in, but the specific inadmissible evidence itself does not come in .58

thee are liniits. My point is not otherwise. My point is that there

are lots of lways around theihearsyl rtle, and this is one more.

'' Wi CONCLUSION
+ 1 . 1 1 11:0 z Il00is Hi

galileotsl!hadhwc s on the block
the crime was looking up the truth582

"The moment one begins to, investigate the truth of the simplest facts

which one has accepted as true it is as though one had stepped off a firm

narrow path into a bog or quicksAnd-every step one takes one sinks

deeper into the bog of uncefrtamfty '.M" Having stepped off the firm narrow

path of blind adherence to hearsay theory and into the bog of uncertainty

578. Department of Corrections A. Wiliam, 549 So. 2d 1071, 1072 (Fla. Dist. Ct. App. 1989)

(quoting Roxald L' Carlson, Eps a Hearsay Conduits: Confrontation Abuses in Opinion Testimony,

76 MINN. L. RaY.1 859,- 859 (l992))0 Accord.'e~g., Enigh v. Consolidated Rail Corp., "Contrary to the

plaintiff's asseitis, Rule 703l'does ncthipel We admission of any evidence desired by a litigant simply

because that oth risdmisb1e idnceca be fashioned by one expert witness into something he

states he relied uppn in reaching his oioni! 710 F. Supp. 608, 613 (W.D. Pa. 1989).

Here is a variation of this que of wing an expert to get otherwise inadmissible evidence before

the jury. It is the 'arthest I have se any tbr to take this particular use of experts. It was a criminal

case. De endant I did not take the staend. His lavyr only called one witness, an expert forensic hypnotist.

The expert stated1 an opinion fava1 HI tdeea ad based the opinion, in part, on a session wherein

he hypnotized the defendant and Ad im discuss lhe events of the day of the crime. The session was

recorded on videota*. Dense couiel Zskn o skv the jury an edited version of the tape, under the

theory th a nhthe credibility of the expert. The trial court said

no. The appllate[ out d : ic h 'etteinpt, introduce the tape essentially amounted to an effort

to put the d'fendat~s tet l) dire betore i jury without subjecting him to the cross-examination

and t Fh ad ten the witness stand." United States v. mcColIum,
732 F.d149l4 (tCr 84j'

'579 Fig R. Evm. 70'L N ig' Eiigh v. Consolidated Rail Corp., 710 F. Supp. 608, 611

(W.D. Pa. I089j, )r 1fll~llll ll.l'l
580. Enigi, 710 F. Supp. at 612,
5811. Se iAd at 611. I9iI ' ell

582. Ed0 SAUS, 1e*0 Gil, GalIteo o Rims OF PASsAoE (Epic Records 1992).

F 583t D.Y. Wo, AWL 9 y 9-10 (1967), quoted in James Atlas, Stranger Than



19931 TRUTH ABOUT HEARSA Y 93

against Dr. Koven on cross-examination. Under the circumstances of thiscase, we do not think it was an abuse of discretion for Judge Weinstein
to permit Dr. Koven to testify as he did. We observe, however, that while
expert witnesses are to be permitted to explain the basis of their opinions,
we do not here decide that that leeway extends to the kind of multiple
hearsay that would have been present here in the absence of the doctors'
reports.

In Lewis v. Rego Company: "A lay witness conversation with Dr.McMahon would [have been inadmissible hearsay]. However, since Dr.Leonard's conversation with Dr. McMahon was the kind of material onwhich experts in the field base their opinions, inquiry concerning the
conversation should have been permitted."574

On a related matter:

[lt appears to be the rule in all jurisdictions in which the matter hasbeen considered that statements made under hypnosis may not be introducedto prove the truth of the matter asserted because the reliability of suchstatements is questionable. While in California such statements-and thosemade under the influence of truth serum-may be used to establish abasis for expert opinion ... they are not admissible to prove the truthof the matter therein contained."'

The hypnotic or drug-induced statements are only admissible to the issueof the credibility of the expert and the weight to be given the expert'sopinion, but the opinion itself is admissible as substantive evidence, andsometimes that is all that is necessary. And the jury does hear theinformation on which the opinion was based, even if only for a limited
purpose, and sometimes that is all that is necessary.

Couple this with how little may be required to make one an expert.
In a case where the question was whether specific marijuana was imported,"'6
the Fifth Circuit upheld the expert testimony of a person who "had no
special training or education for such identification. Instead, hisqualifications 'came entirely from 'the experience of being around a greatdeal and smoking it."'"5-

There ares of course, limits. Regarding the expert stating the opinion
and then testifying to its basis, including the part of its basis that ishearsay, some courts make statements like this: "We reject the notion that
the expert may be used as la conduit for the introduction of otherwise

574. Lewis v" Rego Co., 757 F.2d 66, 74 (3d Cir. 1985) (citations omitted).575. People v. Blair, 602 P2d 738, 753-54 (Cal. 1979) (citations omitted).
576. It was one of the elements of the crime 'charged. United States v. Johnson, 575 F.2d 1347,1361 (5th Cir. 1978).
577. Id. at 1360. The witness testified, "He had smoked marijuana over a thousand times and ...had dealt in marijuana as many as twenty times. He also said that he had been asked to identifymarijuana over a hundred times and had done so without making a mistake." Id. "He also said thathe had compared Colombian mnarijuana with marijuana from other places as many as twenty times.Moreover, he had seen Colombian marijuana that had been grown in the United States and had foundthat it was different from marijuana grown in Columbia." Id. The expert testified that he had testedsamples of the marijuana involved in this case and that it came from Columbia. Id.
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all the work on which he based his opinion. You heard him tell you

about all the people he interviewed, all the surveys he took, all the articles

he read. You remember, for example, what the deceased's best friend

told the doctor about how bad -the deceased's relationship was with the

woman he was living with, and how much stress that was causing him.

And how bad it had been with his four previous wives, each of whom

was interviewed by Dr. Expert. And how, he had been told that the very

night of the accident, deceased had decided to go flying because he wanted

to get out of the house....Sn

Here is a case where just this, sort of thing worked."73 In the end, the

appellate court criticized what the trial judge (the Honorable Jack B.

Weinstein) had done, but ruled it was not an abuse of discretion. Soon

after the incident under litigation, the plaintiff consulted a number of

treating physicians local to the situs of the trial. She did not call any of

these doctors, Instead, she called Dr. Koven, a physician retained for

litigation,p who first sa r ou' years after the incident. Dr. Koven

presented to te jury the op ofns the treating physicians.

* Judge Weisteini perite ,te, witness to testify not only to what

O'Gee hd told him out her condition and its genesis, but also to what

O'Gee had told hi t kthe oflield4ctors had told her about her injuries.

Thus, Dr. Koven's testimony contained both single and multiple hearsay

on crucial issues.! j~f Fodea Rules of Evidence, a non-treating

Lisc Dr. oven h been permitted to recite his patient's

statmens to~hi, nt oooftefacts stated, but only to show the

basis lof his otinon. TO Ruaes, however, rejected this distinction

as bihg ~ ricfpj jiity t r~oniz. Rule 803(4) clearly permits

the~al ~ to ~id~xi'~ 1 j~ O'ee told Dr. Koven about her

condit~on,~ ~ r ..~. a~ ~lled~y~n by Dr. Koven in formulating his

opinio-a oud tlonth~1 ~va~ -rl' laid.

whd to ,aor as to permit a doctor to testify
to his~~~~ll~~pa opinions, particularly when no

sho'Wing,11 I I s'lillilill9 S~unavailability. We need not reach
4fu fltfgt~~I~ because Dr. Koven clealy stated

he @ ~ G~e' s recollection of the other doctors'

opinionserereports of at least two of those

doctors,, inro h hsi hr OGesl ectomy was performed.
Defeddnt ~ r[e¶~ ~at wereaware of what those reports

show~~~~d ~ ~ ~ ~ to counter them as best they could

regadles ~ io~t~i~n~Anq~ringthem was introduced. In fact, it

appe~rs th~t ~ ~ ~ecord were used quite effectively

5Z [ ,''~f raArcf Co., 634 F. Supp. 137 (E.D. Pa. 1986.

d~~~~d 1~ ~ [i8~ 1088-89 (2d Cir. 1978) (citations omitted). On

the o Je I 2 1 2d72 725-27 (2d Cir. 1991). In Hutchinson, defense

-ed fi ' dfeec is that the expert here did not rely on

the ~ ~ f4~l~g~Ii5 wn Qpinlo; Yather.he simply said the out-of-court statements

were consistent wt~hsonoiin
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plane was not defective and that the real cause of the crash was piloterror.5 68 Defendant's proximate cause argument was based on the testimony
of an expert, "a physician trained in aeronautical psychology."M9 Tle
expert made a study of the pilot's life; he interviewed many of the pilot'sassociates and co-workers and others, and concluded the pilot "was under
a great deal of stress in his personal life and . . . this stress caused himto lose the concentration necessary for flying."570 A defense based on whatthe expert had been told by a number of non-testifying lay persons.

How is this so different from what Agent Peacock did in herinvestigation of tax fraud on the part of tax-preparer Amos Brown, a casediscussed in more detail above?5'I I submit it is not so different. In Brown,
the expert witness apparently had interviewed clients of the tax-preparer,
they had told her their true deductions, she compared those with thedeductions Amos Brown claimed, and she concluded fraud. Here thedoctor stated he interviewed associates of the deceased, they told him
about his personal life and his marriage, he applied his expertise in thearea of aeronautical psychology, and he concluded the deceased's ownstress caused him to commit error that caused the accident. Perhaps thedifference is that Amos Brown's was a criminal case and the widow's wasa civil case. Perhaps we apply the hearsay rules more strictly when libertyis at stake; perhaps the difference is that Amos Brown's counsel did seemsomewhat inept, perhaps we apply the hearsay rule more strictly when theplaying field is not level, and we start off looking for a reason to reverse.
Perhaps the reason is what the judge had for breakfast. I don't know thedifference, but it does not seem to have much to do with the hearsay rule,which points out once more that the rule means everything and, therefore,means nothing.

The first thing an expert can do for your hearsay problem is considerthe inadmissible hearsay, form an admissible opinion, and satisfy yourburden of production, and, if the jury is convinced, even satisfy yourburden of proof. Additionally, in some cases, the expert will also be able
to do this for your hearsay problem: After the expert expresses the opinion,the expert can be asked on what the opinion is based. At this point, theotherwise inadmissible hearsay itself may be allowed into evidence. Granted,it is not admitted as substantive evidence, but just as evidence of thecredibility and weight of the expert's opinion, but, nonetheless, it getsbefore the jury. If so, the hearsay rule has been overcome to an evengreater extent.

And on closing argument the hearsay can be emphasized, within thetrial judge's tolerance for Rule 403 unfair prejudice:
Members of the jury, why should you believe the opinions expressedbye Dr. Berry? Well, you heard him tell about all the work he had done,

568. Id& at 139.
569. Id, at 140.
570. Id.
571. United States v. Brown, 548 F.2d 1194 (5th Cir. 1977) is discussed supra text accompanyingnotes 109-17 and 270-76.
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the most strict constructionist sense. That is to say, perhaps the objection

during the opening should be Rule 403 unfair prejudice rather than hearsay,

because we are not in the testimonial phase of the trial, but it does seem

a trial judge could overrule that for being insufficiently specific. Catch

22. In any event, it seems a trial judge would appreciate a bit more specific

direction towards the real problem with what counsel is saying. The Levy

case, however, seems to be saying even more than that.- Not that hearsay

was the wrong objection, but that you simply cannot object to hearsay

during' the opening (except perhaps in the most egregious cases, where

there is an independent Rule 403 objection). This has to be incorrect. It

is ~not possible that during the opening statement lawyers are allowed to

present all the inadmissible evidence they want, except when unfair prejudice

substnially outweighs probative value.

H. ,ntruth # 8^:It Is Always Admissible,,and, Even When It Is Not, You

Ciacan, Getf Arounod tl y Hiring an Expert Witness to Use It To Form

san Opinion that Will Be Admissbl e

I found myself fascinated by the alacrity with which these great

minds unflinchingly Oaicked morality, art, ethics, life, and death.

I remember my reaction to a typically luminous observation of

Kierke'aard's: 'Such aelation which relates itself to its own self

(that is to say, a seJff~j tis either h~ave constituted itself or have
beeA constitufted by 46ther. ' The concept brought tears to my

eyes. My wordk Utli6ghtto be tlwt clever.... True, the passage

was to ally ir!co piehsible to ne, but what of it as long as

Kpirkegaardi waso 0ving n? '1,

It is 'always admissible d ee when it is not, you can get an expert

witness to use it to form an Lo~iniin that will be admissible.

If the oilyievidbne ouWhae tt Will Satisfy your burden of production

is an 'ot'oortitis hearsay and you cannot make it

nonhearsay and you ca ' it ft under an exception, then hire an

expert who i n ta¶he hesW Wd use it to form an opinion. Perhaps

the opinion ! kil saiisf youbl1i de~LJlg production. Perhaps the expert will

get your case toilf elyo+" itflrmative defense. When this is so,

the hearsay e l ome by expert opinion. This is a

burden-shifng ei " L 1 ib

Here is a fasdnati n cabe Where he defense used an expert to set up

its argux2ient~i ad t$eerl 1 .ised hesay, plenty of it: Stevens v. Cessna

Aircraft Cp The wife7 a pit w h died in the crash of a small plane

he was AlnlI [ tiie plane's manufacturer, alleging the

plane was df The defendant argued that the

565. ooD -)

566. Prfe Swt b idend A t dekarants' as thsen whose out-of-court statements,

when adpf di lidee lit e Iraxil lf summary judgment. Eleanor Swift, Abolhig the

Hearsay Rule. 75 C. L. Sv. A, 513-14 (l9,7) (phasis added). I am addressing "burden-shifting

expel If you have a burden-shiftg dant ho out-of-court statement cannot be made admissible,

get a b F.rden-shiftinepert3 . P2

567. 634 F. Supp13(EDPa 19 ffd56F. 223. Cir. 1986).


