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ADVISORY COMMITTEE ON EVIDENCE RULES
Agenda for Committee Meeting
Washington, D.C.

April 14-15, 1997

Opening Remarks of the Chair.

Including approval of the minutes of the November meeting,
and a report on the January meeting of the Standing
Committee. The Draft Minutes of the November meeting, and
the Standing Committee’s report to the Judicial Conference,
are included in the agenda book.

Committee Business.

A. Discussion of Omnibus Crime Bill. The Bill contains a
number of provisions bearing on the Federal Rules of
Evidence. The report of the Chair and the Reporter on the
provisions in the Bill affecting the Evidence Rules,
submitted to Judge Stotler, is included in the agenda book.
The provisions commented upon are also included in the
agenda book. ”

Evidence Rules Under Review.

A. Rule 103 (e) (concerning the preservation of objections
made in limine)--The subcommittee report on this Rule is
included in the agenda book.

B. Rules 404 (b) and 609 (concerning the structure for
decisionmaking under those Rules)--the Reporter’s memorandum
on these Rules is included in the agenda book. The 0ld Chief
case is also included.

C. Rule 615 (concerning the conflict between the Rule and
the Victim’s Bill of Rights)--the Reporter’s memorandum is
included in the agenda book.

D. Rule 703 (concerning the use of the Rule as a back door
hearsay exception)--the Reporter’s memorandum on this Rule
is included in the agenda book.

E. Rule 706 (concerning deal with funding in civil cases and
several other noted problems)--the Reporter’s memorandum on
this Rule is included in the agenda book. Also included are:
(1) a letter from the Federal Judicial Center to the
Reporter concerning Rule 706; and (2) the proposed amendment
to Civil Rule 53, dealing with special masters.




F. Rule 803(6) (concerning proof of foundation requirements
without the necessity of a testifying witness)--the
Reporter’s memorandum on Rules 803(6) and 902 is included in
the agenda book. Also included is the Justice Department
proposal to provide for self-authenticating foreign business

records in all cases.

IV. Long-range Projects.

A. Effect of Automation--the report by‘thn Kobayashi is
either included in the agenda book or will be distributed
separately.

B. Circuit Splits--the Reporter’s memorandum on recent cases
indicating a split on evidence issues is included in the
agenda book.

C. Statutes Affecting Admissibility--the Reporter’s
memorandum, collecting all statutes affecting the
admissibility of evidence in the federal courts, is included
in the agenda book.

D. outmoded Advisory Committee Notes--the Reporter’s
memorandum, with a proposed letter to publishers of the
Federal Rules, is included in the agenda book. The agenda
book also includes: (l)a sample Federal Judicial Center
Note; (2) sample pages from the Federal Rules of Evidence
Manual; and (3) a list of those who publish the Federal
Rules.

V. Recent Developments.
A. Omnibus Crime Bill Provisions on Forfeiture--the
memorandum from John Rabiej to Judges Smith and Jensen,

concerning these provisions, is included in the agenda book.

B. Maryland Rules on computer-generated evidence--the Rules
are included in the agenda book.

C. Victim Hearsay Exception--the Reporter’s memorandum, on
recent developments in the Uniform Rules and in California
(the "0.J. exception"), is included in the agenda book.

VI. New Issues for the committee to Pursue.

VII. Next meeting.
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ADVISORY COMMITTEE ON EVIDENCE RULES
Draft Minutes of the Meeting of November 12, 1996

San Francisco, California

The Advisory Committee on the Federal Rules of Evidence met
on November 12, 1996 in the Park Hyatt Hotel in San Francisco,

California.

The following members of the Committee were present:
Hon. Fern M. Smith, Chair
Hon. David C. Norton
Hon. Jerry E. Smith
Hon. James T. Turner
Professor Kenneth S. Broun
Frederic F. Kay, Esq.
Gregory P. Joseph, Esqg.
John M. Kobayashi, Esq.
Roger Pau%ey, Esqg.

Dean Jame; K. Robinson

Professor Daniel J. Capra, Reporter

Hon. Milton I. Shadur, Hon. Ann K. Covington, and Mary F.

Harkenrider, Esq., were unable to attend.

Also present were:

Hon. David S. Doty, Liaison to the Civil Rules Committee




Hon. David D. Dowd, ILiaison to the Criminal Rules Committee

Hon. Alicemarie H. Stotler, Chair, Standing Committee on
Rules of Practice and Procedure

Professor Daniel R. Coguillette, Reporter, Standing
Committee on Rules of Practice and Procedure

Peter G. McCabe, Secretary, Committee on Rules of Practice
and Procedure

Professor Rob Aromnson, Uniform Rules of Evidence Committee

Joe Cecil, Esqg., Federal Judicial Center

John K. Rabiej, Esqg., Chief, Rules Committee Support Office

Opening Business

Judge Smith called the meeting to order at 8:30 a.m. She
acknowledged with gratitude the services of the preﬁious Chair,
Judge Ralph Winter, and the previous Reporter, Professor Margaret
Berger. The minutes of the meeting of April 22, 1996 were then
approved by the Committee.

Judge Smith brought the Committee up to date on the status
of the amendments proposed by the Committee. The Judicial
Conference has approved, and passed on to the Supreme Court, the
following: the probosed amendments to Rules 407 and 801; new Rule
804 (b) (6) ; and the movement of the residual exceptions to a

gingle Rule 807.
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Self-Evaluation Report

The Judicial Conference has directed that each of its
committees prepare a self-evaluation report. At the Committee
meeting, the Chair described thé form provided by the Judicial
Conference and proposed answers to the questions on the form.
After discussion, the following responses were agreed to by the

Committee:
N

1. The Committee should continue to exist, given the
constant state of change in the law of evidence, and the
continuing need for a deliberative body of experts to respond to
new developments.

2. The Committee has the appropriate amount of work.

3. The size of the Committee is appropriate.

4. The Committee membership is representative.

5. The work of the Committee is consistent with its
jurisdictional statement.

6. The Committee’s jurisdiction oveflaps, to some extent,
the jurisdiction of the Civil and Criminal Rules Committees, as
well as that of the Committee on Court Administration. However,
the Evidence Rules Committee is necessary because the Federal
Rules of Evidence are trans-substantive, and there is no other
committee with the jurisdiction to consider the impact of
proposed amendments to the Evidence Rules on all types of federal
litigation. Judge Stotler, elaborating on this point, noted that
the Judicial Conference had considered the possibility, before

the Evidence Rules Committee was reconstituted, of forming a




committee with members from the Civil Rules Committee and the
Criminal Rules Committee. This proposal was rejected in favor of
a free-standing Evidence Rules Committee.

7. There are no areas within the jurisdiction of other
committees that would be better placed with the Evidence Rules
Committee.

8. The Committee meets twice per year, 50% of the time in
Washington, D.C.

9. The Committee has no suggested changes for its own
structure or for the Judicial Conference committee structure in

general.

Rape Counselor Privilege

Congress, in 42 U.S.C.§ 13942(c) (1996), directed that the
Judicial Conference report on whether the Federal Rules of
Evidence should be amended to include a privilege for
confidential communications from sexual assault victims to their
counselors. The Evidence Rules Committee directed the Reporter to
prepare a proposed statement of the Committee on this issue.
After some discussion, the Committee voted unanimously to adopt
the statement, which would recommend to the Standing Committee
that the Federal Rules of Evidence not be amended to include such
a privilege. The Committee concluded that it would be anomalous
to have the rape counselor privilege as the only codified

privilege in the Federal Rules of Evidence. Nor would such a

4

fa]

g‘!za,‘r'"
e

| I—

5

L4

£




!
v
b
)

Wit

]

{“ﬂ

codification be necessary, since the Supreme Court, in Jaffee v.
Rédmond, recently established a privilege for statements to
psychotherapists and licensed social workers; and it is probable
that a rape counselor privilege comes within the Jaffee rule. The
Chair expressed concern that the Jaffee protection might not
extend to social workers and other therapists who are unlicensed,
but opined that we should wait to see how the Jaffee rule
develops before proposing any amendments. All Committee members
agreed with this assessment. The Committee also agreed that it
was unnecessary to address the constitutional issues that might
arise in a criminal case when confidential statements of a
prosecution witness are shielded by a rape counselor privilege;
nothing the Committee could propose would change or resolve this

constitutional question.

Uniform Rules of Evidence

Professor Rob Aronson, a member of the Committee on the
Uniform Rules of Evidence, brought the Committee up‘to date on
recent proposals for aménding the Uniform Rules. The Uniform
Rules Committee has reviewed all the articles up to Article 8.
Professor Aronson described the following proposals:

1. Rule lOB——The Rule would provide that a pretrial
objection must be rénewed, unless the court states on the record
that a ruling is fi%al. |

2. Article 3--The Uniform Rules Committee proposed no

5




change. The concern was that other uniform laws use the term .
"presumption" ‘in various substantive ways. Professor Aronson
noted that it would be useful to have a single rule governing the
use of presumptions, but that much of the law of presumptions is
based on policy beyond evidence. The Uniform Rules reporter has
been instructed to try to draft an all-encompassing rule, but
Professor Aronson is not optimistic about. its passage.

3. Rule 404--Changes were made in this Rule in response to
Federal Rules 413-15. The Reporter to the Uniform Rules
Committee has been instructed to draft a "lustful disposition®
rule of admissibility, such as exists in many states--permitting
evidence of prior unlawful sexual conduct directed toward the
same victim. Professor Aronson noted that there is overwhelming
support in the Uniform Rules Committee for restricting Rule 404Db.
The Uniform Rules Committee proposal includes an in camera
hearing requirement, as well as a requirement of advance notice
(with a good cause exception); it requires clear and convincing
proof that the opponent committed the bad act before it can be
admitted; and it requires that/the probative value of the bad act
for its not-for-character purpose must substantially outweigh its
prejudicial effect. The Chair asked whether there has béen any
negative reaction from trlal judges as to the proposed in camera
requirements. Professor Aronson said that trial judges had been
positive about these requirements and that his sense was that
trial judges wanted direction in handling evidence of uncharged

misconduct.

¥

| —

]

4
E
Eo—

ig"_
(LA

St
3

7

]

o
g

g
i
E ..

1

A

)

s
g
s

~ 1

f

3

gmw-

]

LY —

7




TR TR ge searsiae v

1

1

3

1

S T A R

T

1

1

1 01

1

i

4. Rule 407--The proposed amended Uniform Rule would apply
specifically to product liability cases. No change has been made
to the "after the event" language of the rule, but a comment will
say that the relevant event is the time of sale rather than the
time of injury.

5. Rule 408--This Rule would be modified to make it clear
that it would include statements made during the course of an
alternative dispute resolution.

6. Rule 412--The proposal adds a legislative purpose section
indicating that the purpose of the rule is to protect the privacy
of rape victims. Prior sexual conduct of the victim would be
admissible only to show source of injury, consent, bias, or the
source of sexual knowledge in a case involving a child-victim.
The proposed amendment would apply the rule in both civil and
criminal cases.

7. Privileges--Unlike the Federal Rules, the Uniform Rules
contain a detailed set of privileges. Two amendments to these
rules are proposed. First, the psychotherapist-patient privilege
would be expanded to cover statements made to licensed social
workers. A licensing requirement was thought necessary because
otherwise there would be no way to meaningfully limit the
therapeutic privilege. Second, the procedural rules concerning
invocation and waiver of privileges would be revised and
expanded, consistently with the case and statutory law that has
developed.

8. Rule 609--A requirement of pretrial notice, parallel to




that in Rule 404 (b), has been added. Also, when the criminal
defendant is the witness, impeachment would not be permitted with
non-crimen falgi crimes unless the probative value of the
conviction substantially outweighs the prejudice to the
defendant.

9. Bias--Uniform Rule 616 currently permits impeachment for
bias, subject to the 403 test. The Uniform Rules Committee is
recommending that this rule be deleted, due to concern that the
rule, by negative implication, could havée a confining influence
on other methods of impeachment not mentioned in the Rules.

10. Writings--The Uniform Rules Committee would amend every
rule in which the term "writing" is used. The term "writing"
would be changed to "record", and the term "record" would then be
defined as any means of preserving information, much like the
definition in the Federal best evidence rule. This change was
thought necessary to account for technological developments in

preserving writings and records.

Developments in Technology

The proposed change in the term "writings" in the Uniform
Rules engenderéd some discussion about technological advances and
their impact oﬁ the Feaeral Rules of Evidence. Judge Stotler
poiﬁted out that the problem of elecﬁroﬁic data cuts across all
the rules, not only the Evidence Rules, as we move towafd the

"electronic courtroom." The Chair observed that the problems
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created by technological change are more problems of validity and
reliability than definitional. The Chair announced that in
response to the challenges created by new technology, Judge
Stotler has formed a subcommittee, consgisting of one member from
each of the advisory committees, as well as the reporters from
each advisory committee. The purpose of this subcommittee is to
consider how best to respond to changes in data retrieval and
presentation in the federal courts. Judge Turner has been
appointed by the Chair and has agreed to serve on the technology

subcommittee.

Grants of Certiorari

Roger Pauley suggested that one of the Reporter’s duties
should be to keep Committee members apprised of cases taken by
the Supreme Court involving the interpretation of the Federal
Rules of Evidence. A short discussion ensued about the current
case in front of the Supreme Court, United States v. 0ld Chief,
which presents the question whether the prosecution must accept a
stipulation to a felony in a felon firearm possession
prosecution; Roger Pauley noted that there is currently no
provision in the Federal Rules which specifically discusses
stipulations. The Reporter agreed to keep Committee members

apprised of cert. grants involving the Federal Rules of Evidence.




Issues for the Committee to Pursue

The Chair then
there was any issue

pursue. Many issues

The Committee

next meeting:

1. Rule 103 (e):

asked each member of the Committee whether
that he or she thought the Committee should
were discussed.

agreed to take up the following issues at the

While the Committee’s proposal to amend Rule

103 was withdrawn, the Committee unanimously voted to revisit the

question of amending the rule to provide instruction to litigants

as to when an in limine motion must be renewed at trial. Judge

Turner noted that the conflict in the circuits on this question

has not gone away. Judge Turner, Greg Joseph and the Reporter .

were instructed to work on a draft which would provide a neutral

solution for the problem, i.e., a solution which would not opt

for excusing a trial objection in all cases or for requiring it

in all cases, which would provide concrete guidance to litigants,

and which would not

unduly burden trial judges. Judge Doty noted

that the Civil Rules Committee was opposed to the original

proposal of the Evidence Rules Committee, which would have

required the renewal of an objection unless the "context"

instructed otherwise. The Civil Rules Committee thought that

wording too ambiguous. It was further suggested in discussion

that the Uniform Rules provision should be considered to see if

it would be helpful.
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- 2. Rules 404 (b) and 609--The Committee generally agreed that

it would be useful

to provide for a more structured procedure for

trial courts to follow in considering the admissibility of

evidence of uncharged misconduct and prior convictions. The

Reporter was instructed to review how other jurisdictions are

dealing with these

matters--including the Uniform Rules and the

Michigan Rules of Evidence. The Reporter was also instructed to

consider whether a

both rules.

common notice provision could be applied to

The Reporter will review the extant alternatives and

set forth options flor the Committee at the next meeting.

3. Rule 615--The Reporter informed the Committee that the

"Victim of Crime Bill of Rights," 42 U.S.C.

1990,
statute sets forth
the statute is not

subsection (b) sets

court proceedings yelated to the offense,

places some limits on Rule 615.

seven rights of victims of crimes.

10606, passed in
Subsection (b) of the

Although

a model of clarity, paragraph (4) of

forth the right "to be present at all public

unless the court

determines that testimony by the victim would be materially

affected if the victim heard other testimony at trial."

It

appears that Congress intended to create a limited exception to

Rule 615.

This exception, which is narrowly tailored to take

account of the interests of crime victime and is more recently

enacted than the Ru

le, would take precedence over Rule 615. The

relationship between Rule 615 and the Victim of Crime Bill of

Rights is currently

being tested in the Oklahoma City bombing

11




trial. The Reporter stated that he would report more fully on

this issue at the next meeting.

4. Rule 703--The Reporter was directed to prepare a report
on whether Rule 503, which permits an expert to rely on
inadmissible evidence, has been used, as a practical matter, as a
means of improperly evadin§ the hearsay rule. The Reporter agreed
to survey the law and practice under Rule 703 and report back to

the Committee at the next meeting.

5. Rule 706--Judge Stotler and Joe Cecil informed the
Committee ‘that funding had been approved for Judge Pointer’s plan
to appoint expert witnesses in the breast implant litigation, but
that Judge Jones’ request for similar funding had been denied.
This raised the question of the adequacy of the funding mechanism
provided by Rule 706 for court-appointed experts in civil cases.
Rule 706 provides that the parties shall pay for court-appointed
experts in civil cases, but Judges Pointer and Jones argue that
this provision is unfair when the expert’s testimony will be used
in many subsequent trials. It has been argued that Rule 706 is
not even applicable when the court-appointed expert’s testimony
is used in more than one trial. Another important question is
whether Rule 706 has any applicability where the expert is
retained by the court for technical assistance, rather than to
testify as a witness.

The Committee instructed the Reporter to work with Joe Cecil
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to develop a proposal for the Committee to consider whether Rule
706 should be amended to accomodate some of the concerns
expressed by the judges involved in the breast implant

litigation, especially the question of funding by the government.

6. Self-authenticating Business Records--The Committee wvoted
to consider whether Rule 803(6) should be amended to dispense
with the requirement of a qualified witness. The Reporter will
survey the law of other jurisdictions and prepare a report on the

advisability of such an amendment for the next meeting.

7. Obsolete or Inaccurate Rules and Notes--Several Committee
members observed that the original Advisory Committee notes are
incorrect in some respects. For example, the Note to Rule 104
contains a "not", which creates the opposite impression from what
the Advisory Commit£ee intended. The Note to Rule 301 has little
or nothing to do with the Rule ultimately adopted. John Rabiej
agreed to contact West to determine whether editor’s notes could
be used to alert the reader to some of these obvious errors.

More broadly, several Committee members observed that the
Committee could do a serxrvice by updating the original Advisory
Committee notes to account not only for discrepancies but for
subsequent case developments. As Judge Jerry Smith noted,
practitioners rely on the Advisory Committee comments more than
they rely on treatises, etc. Some doubt was expressed, however,

as to whether the Advisory Committee notes could be updated

13




outside of any process of amending or re-enacting the Rules.
Professor Coquillette agreed to pass along the suggestion that
the Evidence Rules should be re-enacted so that the Advisory
Committee notes could be updated. Another possible solution
discussed was to add a new note after the old note, rather than
to amend the original note. Questions were raised about whether
changes to the notes, independent of any amendment process, would
require the three-year process attendant to amending the Rules
themselves.

The Reporter was directed to go through the Rules and the
Advisory Committee comments to determine where the Rules or the
comments are obsolete, contradictory, or cleérly wrong. The
Reporter will report back on this matter at the next meeting.
Special consideration will be given to the Notes prepared by the
Federal Judicial Center, which are included in some published
vérsions of the Federal Rules and which point out where the
Advisory Committee Notes are inaccurate or outmoded.

Professor Coquillette informed the Committee that the
reporters of all of the committees are going to get together in
January to look at anachronisms and inconsistencies throughout
the rules and committee notes. One topic of discussion will be
the proper procedure for amending the committee notes where
appropriate. The Reporter will report back on the results of the

reporters’ meeting at the next Committee meeting.

8. Circuit Splits--John Kobayashi suggested that it would be
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a useful long-term project for the Committee to investigate
evidentiary issues on which the circuit courts are split. The
Reporter agreed to prepére a memorandum on circuit splits for the

next meeting.

9. Statutes Bearing on Admissibility of Evidence--The
Committee agreed with Dean Robinson’s suggestion that the
Committee would perform a valuable service by incorporating by
reference, in the Federal Rules, all of the many specific
statutory provisions outside the Rules which regulate the
admissibility of evidence proffered in federal court. The
Reporter agreed to conduct a survey of all provisions outside the
Rules which affect admissibility, and to report back to the

Committee before the next meeting.

10. Automation--John Kobayashi suggested, as a long-term
project, that the Committee investigate whether the Evidence
Rules should be amended to accomodate changes in automation. The
issues are not limited solely to a definition of what constitutes
a writing. For example, another issue is: how does one
authenticate an electronically produced document? How do the
litigants and the court deal with materials presented in
interactive form? It was also noted that it would be helpful for
trial counsel to have some certainty as to what the judges will
do with modern visual evidence--when and whether the judge will

reach a determination. Mr. Kobayashi agreed to prepare a

15




memorandum on these issues for the next meeting.

The following issues were discussed, and the Committee
decided not to proceed on them at this time:

1. Rule 201: Rule 201(g) makes no reference to whether a
criminal defendant should or must be permitted a conclusive fact
against the government. Also, the Rule in general makes no
attempt to delineate the distinction between legislative and
adjudicative fact. The Committee decided, however, that the Rule

was not presenting a problem for courts or counsel.

2. Rule 301--Professor Broun noted that Rule 301 applies to
evidentiary presumptions but doesn’t apply to substantive
presumptions, and that it could be useful to develop a
definitional hierarchy as to what effect a given presumption
would have. The Committee was of the opinion that this would be a
massive project with uncertain results. It was noted that the
Uniform Rules Committee is investigating whether a rule of
evidence can be fashioned to provide a definitional context for
all presumptions. The Committee decided to review the Uniform
Rules proposal on presumptions when it is completed, and to
determine at that point whether such a project should be

undertaken.

3. Rule 404b--Frederic Kay suggested that Rule 404 (b) should
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be amended along the lines of the Uniform Rules proposal, so that
uncharged misconduct could not be admitted unless the probative
value substantially outweighs the prejudicial effect. While there
was much sympathy for this position, the Committee unanimously
agreed that the proposal would be rejected by Congress, and

therefore decided not to pursue the suggestion at this time.

4. Privileges--The Chair noted that the Committee had never
considered in detail whether to codify the federal law of
privileges. Greg Joseph remarked that codification would be a
problematic effort because, under the Enabling Act, any
evidentiary rule on privilege must be affirmatively adopted by
Congress. The Chair observed that in light of the Committee’s
recommendation against an amendment for the rape counselor
privilege, it might be anomalous at this point to propose any
amendment to the Rules with regard to privileges. Judge Stotler
pointed out that questions about the scope of a privilege do
create problems -for the courts. For example, there is an issue of
whether the state or federal law of privilege applies in actions
brought under the Federal Tort Claims Act. The Committee decided
not to attempt to codify the federal law of privileges at this

time.

5. Rule 611(b)--Dean Robinson suggested that the Committee
might consider whether the Rule should be amended so that the

scope of cross-examination would not be limited by the subject

17




matter of the direct. But the Committee decided not to proceed on

this matter at this time.

6. Admissibility of Videotaped Expert Testimony--Dean
Robinson suggested that the Committee might explore whether the
Evidence Rules should be amended to provide for admissibility of
videotaped expert testimony. Greg Joseph noted that a rule had
been proposed to this effect by the Civil Rules Committee, but
that the proposal had been withdrawn. John Kobayashi suggested

that experts could be saved the inconvenience of testifying at

trial through the method of videoconferencing, but questions were

raised as to whether the trial judge would have jurisdiction over

the witness in such circumstances. It was pointed out that Judge
Pointer’s plan in the breast implant litigation is for the
videotaped testimony of the experts appointed by the court to be
admissible in all breast implant trials. It was ultimately
concluded that the Committee would continue to monitor the
phenomenon of videotaped expert testimony, but that no action

should be taken at this time.

7. Rule 803(8) (B)--The Rule does not on its face permit a
law enforcement report favorable to the criminal defendant to be
admitted against the government. It was pointed out, however,
that the courts had construed the rule to permit such reports to
be admitted in favor of a criminal defendant, so the rule as

applied was not posing any problems.
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8. Rule 806--No mention is made in the Rule as to whether
extrinsic evidence, which would be excluded under Rule 608 (b) if
offered against a testifying witness, would be admitted to
impeach the character for veracity of a hearsay declarant. The
Committee agreed, however, that this anomaly was not creating a

problem in the courts.

9. Residual Exception--At the last meeting, the Reporter was
asked to prepare reports on two aspects of the residual
exception: 1. Whether there are conflicts in the cases regarding
the notice requirement; and 2. Whether the residual exceptibn has
been improperly expanded to admit evidence of dubious
reliability. The Reporter prepared a report on each of these
issues, and sent them in advance of the meeting to the Committee
members.

At the meeting, the Reporter summarized the conclusions of
these reports. First, as to the notice requirement, there is some
disagreement among the courts as to whether the requirement can
be excused for good cause. Also, there is some dispute about
whether the proponent must provide notice of a épecific intent to
invoke the residual exception. Finally, the Reporter pointed out
that no consistent approach is taken to the notice requirements
found scattered throughout the Evidence Rules.

As to the trustworthiness requirement, the Reporter noted
that the disputed question of law was whether "near misses"

(hearsay which misses one of the admissibility requirements of

19




one of the categorical exceptions) can qualify as residual
hearsay. Most courts have held that the term "not specifically
covered" in the residual exception means "not admissible under"
one of the other exceptions; thus most courts find near misses to
potentially qualify as residual hearsay. As to whether evidence
of dubious reliability is being admitted under the residual
exception, the Reporter observed that this is largely a
subjective question, dependent on one’s view of the hearsay rule
and its exceptions.

The Committee discussed the issues presented by the
Repdrter’s memoranda. Judge Jerry Smith stated that the current
residual exception is a useful tool for trial judges, since the
other exceptions are not always well-conceived, and are sometimes
underinclusive. John Kobayashi contended that it would be useful
to impose a specific number of days before trial as a date for
the pre-trial notice requirement. Roger Pauley argued that there
was no reason to conform the notice requirements found throughout
the Evidence Rules, contending that each Rule has a reason for a
different approach as to notice.

Professor Broun stated his impression that the residual
exception is being overused, and that it would be useful to give
guidance, either by a more specific and stricter definition of
trustworthiness, or by a specific exclusion of "near miss”
hearsay. But he acknowledged that the question of overuse is to a
large extent a normative question on which people can differ. The

Chair expressed the opinion that the role of the Committee is not
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to reduce the discretion of trial judges, but to determine
whether rules are unnecessarily ambiguous, incorrect, or are the
subject of conflicting opinions among the circuits. Under this
standard, there appeared to be no need at this time to amend the
residual exception.

A vote was taken and two Committee members were in favor of
proceeding and the rest of the members were opposed to proceeding

on any amendment to the residual exception at this time.

10. Sentencing Proceedings--Some interest was expressed in
extending the Federal Rules of Evidence to sentencing
proceedings, given the fact that Guidelines proceedings are so
fact-driven. However, there was a general concern that the issue
created policy conflicts beyond the scope of the Committee’s
jurisdiction--given the existence of a statute and a Septencing
Guideline which specifically provide for flexible admi§sibility,
and given the historically broad discretion of the court to
consider all information presented at the sentencing hearing.
Therefore, the Committee decided not to proceed on this matter at
this time.

Criminal Forfeiture

Roger Pauley reported to the Committee, for information
purposes only, on a Justice Department proposal to make criminal
forfeiture part of the ancillary proceedings to a criminal trial,
rather than a question for the jury. At this time, this proposal

has no immediate impact on the Evidence Rules. Judge Stotler
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expressed the hope that eventually the patchwork of forfeiture
provisions will be made into an integrated whole; but she noted
that there are no current proposals to change the Federal Rules
of Evidence in any way that would bear upon forfeiture

proceedings.

Liaison Reports

Judge Doty, the liaison to the Civil Rules Committee,
reported on the discussion within that Committee of the proposed
and withdrawn amendment to Federal Rule of Evidence 103. That
Committee concluded that the Evidence Committee’s former proposal
would have created more problems than it solves.

Judge Dowd, the liaison to the Criminal Rules Committee,
reported that the Committee was working on integrating forfeiture
provisions. Also, the Committee is considering how Rule 11 guilty
pleas were working in light of the Sentencing Guidelines. The
Committee is trying to fashion a fair, streamlined procedure to
permit defendants and lawyers to determine exactly how Guidelines
will affect a plea. The Committee is also concerned about the
growing insistence by the government that a defendant waive the
right to appeal and to bring a collateral attack as a condition
to entering into a plea; the Committee is considering whether to
amend Rule 11 to prevent this kind of waiver. The Committee is
also considering how to treat alternate jurors once the jury has
retired. Judge Dowd noted that none of the described developments

has any immediate impact on matters within the jurisdiction of
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the Evidence Rules Committee.

Restylized Appellate Rules

Judge Stotler reported that the Appellate Rules have been
restyled, so that they are more concise, consistent and clear.
She noted that commentary on the.changes has been very positive.
Those Committee members familiar with the changes unanimously
expressed the opinion that the modifications in style are a great
improvement. Judge Stotler noted that there is no immediate plan

to restyle the Federal Rules of Evidence.

Evidence Project

The Chair informed the Committee that she had been contacted
by Professor Rice of American University Law School, concerning a
project that he has sponsored. This project proposes a total
overhaul of the Federal Rules of Evidence. After discussion, the
Committee determined that while it would monitor the progress of
this project, it found no need for a full-scale revision of the

Evidence Rules.

Next Meeting

The Chair announced that the next meeting of the Committee

would take place on April 14th and 15th in Washington, D.C.
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Respectfully submitted,
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Reed Professor of Law

Daniel J. Capra
Reporter
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Agenda F-18 (Summary)
Rules
March 1997

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the
Judicial Conference:

1. Approve the proposed amendments to Civil Rule 73, proposed amendments
abrogating Rules 74, 75, and 76, and revision of Forms 33 and 34, and transmit
them to the Supreme Court for its consideration with the recommendation that
they be adopted by the Court and transmitted to Congress in accordance with
HE JAW e pp-3-4

2. Approve the proposed amendments to Criminal Rule 58 and transmit them to the
Supreme Court for its consideration with the recommendation that they be adopted
by the Court and transmitted to Congress in accordance with the law............... . pp-6-7

3. Approve the proposed report, which concludes that it is not advisable to amend the
Evidence Rules to include a special privilege for confidential communications
between sexual assault victims and their counselors or therapists, for transmission to
Congress in accordance with the 1aW.............ooooooooeveooeeo pp.7-8

The remainder of the report is submitted for the record, and includes the following
items for the information of the Conference:

> Long-Range Plan implementation

> Status of rules amendments

7

" NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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Agenda F-18
Rules
March 1997

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met on January 9-10, 1997. All the
members attended the meeting.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick, reporter, Advisory Committee on Bankruptcy
Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, Advisory
Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A. Schlueter,
reporter, Advisory Committee on Criminal Rules; and J udge Fern M. Smith, chair, and Professor
Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the committee’s Secretary; Professor
Daniel R. Coquillette, the committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro,
attorney, of the Administrative Office’s Rules Committee Suppc;urt Office; William B. Eldridge of
the Federal Judicial Center; Professor Mary P. Squiers, Director;of the Local Rules Project; and

Bryan A. Garner and Joseph F. Spaniol, consultants to the committee.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules is reviewing comments submitted on the
comprehensive style revision of the Appellate Rules, which is mtended to clanfy and simplify the
language of the rules. The proposed rev151on was ppbllsrled in Aprll 1996 and the pubhc
comment penod explred on Decernber 31 1996 Although the number of comments was
modest, virtually all were favorable. The advisory committee is also reviewing comments on the
proposed consolidation of Appellate Rules 5 and 5.1 (to account for chang’ 'in 28 U.S.C. §1292
governing interlocutory appeal and to accommodate possible amendments to Civil Rule 23) and
revision of Appellate Form 4 (to implement provisions in the Prisoner Litigation Reform Act
dealing with in forma pauperis petitions), which were separately published in August 1996.
These amendments will be considered simultaneously with the comprehensive style revision of
the Appellate Rules.

The advisory committee presented no items for your committee’s action.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

The Advisory Committee on Bankruptcy Rules presented no items for your committee’s
action. It is reviewing comments submitted on a pre‘liminar;r draft of proposed amendments to
the Official Bankruptcy Forms, which was published for comment irr August 1996. L

At its September 1995, March 1996, and Septernber 1996 rrleetings, the advisory
committee considered and approved proposed amendrrrents to 14 Barlkruptcy Rules, including
Rules 1017, 1019, 2002: 2003, 3020, 3021, 4001, 4004, 4007, 6004, 6006, 7062, 9006, and 9014.

It is expected that these proposed amendments and possibly a few more — which may be
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approved at the advisory committee’s spring 1997 meeting — will be presented to the Standing

Committee at its June 1997 meeting with a recommendation that they be published for comment
in the fall. The advisory committee is working on possible amendments that would substantially
revise Rules 9013 and 9014 governing adversary procedures, contested matters, applications, and

other litigation proceedings.

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amegdments to Federal
Rules of Civil Procedure 73 and proposed amendments abrogating Rules 74, 75, and 76, and
revisions of Forms 33 and 34, together with Committee Notes explaining their purpose and
intent. These changes are propésed to conform to the provisions in the Federal Courts
Improvement Act, Pub. L. No. 104-317 (effective October 19, 1996), which eliminate the
alternative appeal to a district judge from a decision entered by a magistrate judge under 28
U.S.C. § 636(c). Consistent with the Act, the proposed amendments would eliminate the
alternative appeal route and permit appeals only to the court of appeals.

Since the provisions eliminating the alternative appeal route took effect immediately, the
chair of the Committee on Administration of the Magistrate Judges System requested the rules
com:hittees to take quick a;ction to reconcile the inconsistency between the rules and the statutory
changes.

Under the Judicial Conference’s Procedures for the Conduct of Business by the Judicial
Conference Committee on Rules of Practice and Procedure, “the Standing Committee may

eliminate the public comment requirement if| in the case of a technical or conforming (statutory)

Rules Page 3




amg:ndment, it determines that notice and comment are not appropriate or necessary.” On the
recomméndation of ;he advisory committee, your committee agreed that the proposed
amendments were technical of conforming and need not be published for comment. If approved
by the J gdicialk Conference and the Supreme Court by May 1, 1997, the proposed amendments
could take effect on December 1, 1997, instead of December 1, 1998, when they would otherwise
take effect if they were published for comment.

The proposed amendments to the Federal Rules of Civil Procedure and to the Forms, as
recommended by your committee, appear in Appendix A together with an excerpt from the

advisory committee report.

Recommendation: That the Judicial Conference approve proposed amendments to Civil
Rule 73, proposed amendments abrogating Rules 74, 75, and 76, and revision of Forms
33 and 34, and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.

Proposed Amendments to Rule 23 (Class Action)

The Advisory Committee on Civil Rules has held three public hearings and is reviewing
comments submitted on proposed amendments ‘to Civil Rule 23 published for comment in
August 1996. Among other things, the proposed amendments provide aﬂditional factors for
consideration in certifying class actions under Rule 23(b)(3), establish discretionary interlocutory
appeal on the certification decision, and expand the permissible ti;ne for the court to make a
certification decision. The proposal has generated keen interest. App?oximately 90 witnesses
have testified at the hearings, including class action practitioners, general counsel from large
corporations, law school academics, and representativés from public interest groups. One

provision in the proposed amendments would expressly permit certifying a class action for

Page 4 ‘ Rules

£
LT

1

L

i

v

-

g

N S A D

&

]

e




1

1

i

o

[

1

TS
Ed

f

S

L

L

1

B
I3

=

)

i

1

settlement purposes only. That issue is now pending in the Supreme Court in a case granted
review after publication of the Rule 23 proposal. The Court scheduled oral argument in Amchem
Prods., Inc. v. Windsor (No. 96-270) for February 17, 1997. The advisory committee will
consider whether to address further problems that have been uncovered from the testimony at the
hearings, which indicate a substantial increase in the use of Rule 23.

Scope and Nature of Discovery

At the suggestion of the American College of Trial Lawyers and with the goal of reducing
cost and delay in litigation, the advisory committee has also embarked on a major review of the
general scope and nature of discovery. A subcommittee was appointed to explore discovery
issues. It convened a conference of about 30 prominerjxt attorneys and academics to discuss
discovery problems. The advisory committee plans to;’hold two meetings in the fall to follow up
and focus on the results of the subcommittee’s conferénce and begin to select specific issues and
possible solutions for further study.

Judicial Conference Report to Congress on the RAND CJRA Study

The advisory committee submitted for your cofnmiﬁee’s consideration a draft report from
the Committee on Court Administration and Case Mahagement (CACM) to Congress evaluating
the experiences of the district courts under the respective Civil Justice Reform‘Act plans. At the
request of the CACM committee, your committee met.in executive session for the discussion.
The draft CACM committee report proposed recommendatioﬁs for procedural changes, which
would initiate the rulemaking process. The CACM comminee report itself was based on district
courts’ reviews of their /dockets and procedures, a Fedéral Judicial Center study of the

demonstration courts, and an extensive study conducted by the RAND corporation, which

Rules ‘ Page 5




included several hundred pages of statistical and analytical data. Both your committee and the
Civil Rules Advisory Committee are now directing careful attention to the CACM committee
draft report and the RAND study. Neither rules committee has taken a collective position on
the CACM committee report or on the RAND study. The report to Congress is due by June 30,
1997. Your committee and the advisory committee believe that the report to Congress is an
important part of establishing an appropriate working relationship with Congress and are keenly
interested in both the report and the RAND sfudy, and their impact on the rulemaking process.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted to your committee proposed
amendments to Cﬁminal Rule 58 t§gether with Committee Notes explaining their purpose and
intent.

The proposed amendments to Rule 58 conform with the provisions in the Federal Courts
Improvement Act, which modify the procedures governing the consent of a defendant to be tried
by a magistrate judge. The changes would eliminate the requirement for a defendant to consent
to a trial before a; magistrate judg¢ in a case when the charge is a Class B misdemeanor motor-
vehicle offense, a Class C misdemeanor, or an infraction. The proposed amendments would also
permit a defendant to consent to é trial l;y a magistrate judge in all other misdemeanor cases
either oralyly oh the fecord or in writing.

As in the case c;f the proposed amendments to the Civil Rules, the Chair of the
Committee on Administration of the Magistrate Judges System requested the rules committees to

expedite the rulemaking process and eliminate the inconsistency between the rule and the
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amended statutory provisions. On recommendation of the advisory committee and in accordance
with established Judicial Conference procedures, your committee agreed that the proposed
amendments to Criminal Rule 58 were technical or conforming and need not be published for
public comment.
The proposed amendments to the Federal Rules of Criminal Procedure, as recommended
by your committee, are in Appendix B with an excerpt from the advisory committee report.
Recommendation: That the Judicial Conference approve the proposed amendments to
Criminal Rule 58 and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.

Informational Item

The advisory committee is reviewing suggested amendments to Criminal Rule 11
addressing issues that have resulted in conflicting decisions among the circuits. It also is
studying suggested procedures governing forfeiture proceedings.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Report to Congress

Under 42 U.S.C.§ 13942(c), as amended in 1996, the Judicial Conference “shall evaluate
and report to Congress its views on whether the Federal Rules of Evidence should be amended,
and if so, how they should be amended, to guarantee that the confidentiality of communications
between sexual assault victims and their therapists or trained counselors will be adequately
protected in Federal court proceedings.”

The Advisory C/ommittee on Evidence Rules examined state laws and cases, federal

cases, and a report to Congres§ prépared by the Department of Justice, dated December 1995,

Rules Page 7




entitled “The Confidentiality of Communications Between Sexual Assault or Domestic Violence
Victims and Their Counsellors.” The advisory committee concluded that it was not advisable to
amend the Evidence Rules to include a special privilege for these confidential communications.

Your committee approved the recommended draft report to Congress proposed by the
advisory committee. The report explains why no amendment is necessary to guarantee that the
confidentiality of these communications will be fairly and adequately protected in federal court
proceedings.

Evidence Rulé 501 gives the federal courts the primary responsibility for developing
evidentiary privileges under a common law approach. Since the rule was enacted in 1975,
several evidentiary privileges have been recognized by the federal courts. Most recently, the
Supreme Court recognized the existenée of a privilege for confidential statements made to a
licensed clinical social worker in a thérapy session. Jaffee v. Redmona;, 116 S.Ct. 812 (1996).

In light of the Jaffee decisiqn and the well-entrenched, common-law approach to
recognizing privilege in the Evidence Rules, there is every reason to believe that confidential
communications from victims of sexual assault to licensed therapists and counselors are and will
be adequately protected by the common-law approach mandated by Rule 501. More importantly,
it would be inadvisable to single out a particular privilege for codification in the rules. It would
be anomalous and might cause unwarranted confusion in the bar and bench, because all other
federally-recognized privileges would remain grounded in common law. The report is contained
in Appendix C with an excerpt from the advisory committee report.

Recommendatiorln That the Judicial Conference approve the proposed report, which

concludes that it is not advisable to amend the Evidence Rules to include a special

privilege for confidential communications between sexual assault victims and their
counselors or therapists, for transmission to Congress in accordance with the law.
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Informational Item

The advisory committee is reviewing the rules to identify obsolete provisions and rules
generating inter circuit conflict. It is also reexamining proposed amendments to Rule 103 and is
reviewing a few other rules, including Rules 404(b), 615, 703, 706, and 803(6).

LONG-RANGE PLAN IMPLEMENTATION

The Standing Rules Committee completed a self-study, which reviewed the present
operation and the future course of the rulemaking process. The self-study was published in the
Federal Rules Decisions. 168 F.R.D. 679 (1996). A copy of the self-study is not attached due to
its length.

Your Committee and the respective advisory rules committees continue to follow the
three implementation strategies in the Long Range Plan to effect the Plan’s Recommendation 28
dealing with the rulemaking process.

STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as Appendix D,
which shows the status of the proposed amendments to the rules.
Respectfully submitted,
WM,

Alicemarie H. Stotler

Chair
Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Jamie S. Gorelick Morey L. Sear
‘ Geoffrey C. Hazard, Jr. Alan C. Sundberg
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R. Wilson, Jr.

James A. Parker
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APPENDICES
Appendix A — Proposed Amendments to the Federal Rules of Civil Procedure
Appendix B — Proposed Amendments to the F ederal Rules of Criminal Procedure

Appendix C — Proposed Report to Congress on Amending Evidence Rules Regarding the

Confidentiality of Communications Between Sexual Assault Victims and Their
Counsellors

Appendix D —Chart Summarizing Status of Rules Amendments
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Agenda F-18 (Appendix A)

Rules
March 1997
To: - Honorable Alicemarie H. Stotler, Chair,
Standing Committee on Rules of Practice and
Procedure
From: Paul V. Niemeyer, Chair, Advisory Committee on
Civil Rules
Date: December 6, 1996
Re: Report of the Advisory Committee on Civil Rules

I Introduction

The Advisory Committee on Civil Rules met on October 17 and
18, 1996, at the Administrative Office of the United States Courts
in Washington, D.C. A brief summary of the topics considered at
the meeting is provided in this Introduction. Part II recommends
that this Committee transmit to the Judicial Conference changes to
conform the Civil Rules to the repeal of the statutory provision
that allowed parties that had agreed to trial before a magistrate
judge to agree also that the first appeal would be taken to the

district court.
* % * * <%

II ACTION ITEMS
Rules Transmitted for Judicial Conference Approval
Rules 73, 74, 75, 76

Section 207 of S. 1887, the Federal Courts Improvement Act of
1996, Act of October 19, 1996, reshapes the 28 U.S.C. § 636
provisions for appeal from a judgment entered by a magistrate judge
following consent to trial before the magistrate judge. Section
636 (c) formerly provided two alternative appeal paths. Appeal
could be taken to the court of appeals, or, alternatively, the
parties could agree at the time of consenting to trial before a
magistrate judge that any appeal would be taken to the district
court. The judgment of the district court on appeal from the

Rules App. A-1




magistrate judge could be reviewed only by petition to the court of
appeals for leave to appeal. This second appeal path has been
rescinded, leaving only the path of direct appeal to the court of
appeals.

Portions of Civil Rule 73 refer to the former provision for
appeal to the district court. Civil Rules 74, 75, and 76 establish
the procedure for appeal to the district court. 'Rule 73 must be
conformed to the statute as amended, and Rules 74, 75,%and 76 must
be abrogated. Portions of Forms 33 and 34 also must be changed to
conform to the statutory and rules changes. To conform these rules
to the statutory changes, the Advisory Committee recommends the
changes shown below in the usual form.

The Advisory Committee also recommends that these changes be
transmitted to the Judicial Conference without any period of public
comment, with the recommendation that they be sent on to the
Supreme Court for submission to Congress. Part I(4)(d) of the
Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure authorizes this
Committee to "eliminate the public notice and comment. requirement
if, . in the case of a technical or conforming amendment, it
determines that notice and comment are not appropriate ' or
necessary. Whenever such an exception is made, the Standing
Committee shall advise the Judicial Conference of the exception and
the reasons for the exception.®

Parties no longer can consent to appeal from the judgment of
a magistrate judge to the district court. Perpetuation of the
Civil Rules describing such appeals serves no purpose and may
mislead some parties to consent to trial before a magistrate judge
for the purpose of also achieving a hoped-for speedy and
inexpensive opportunity to appeal "at home.* Even if the comment
and hearing requirement is excused, conforming amendments can
become effective only on December 1, 1997, more than a full year
after the statutory change. With comment and hearing, the date
would be pushed back to December 1, 1998. Once Congress has made
the decision to abolish this means of appeal, the only question for
the Enabling Act Process is the technical one of making the right
conforming changes. The Advisory Committee believes that the
conforming changes are sufficiently clear to justify prompt action.

It is possible that on December 1, 1987, some cases will

remain pending before magistrate judges in which the parties have
consented to appeal to the district court. There is no need to
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defer conforming changes for fear of the impact on these cases.
The retroactive effect of the statutory change is not a matter to
be resolved by court rule. The effect of the conforming rules
changes will be governed by the Supreme Court order making the
amendments; the usual provision in rules orders is that the changes
take effect on December 1 and “govern all proceedings in civil
cases thereafter commenced and, insofar as just and practicable,
all proceedings in civil cases then pending.* 28 U.sS.C.A. §
2074 (a) provides that changes do not apply to pending proceedings
“to the extent that, in the opinion of the court in which such
proceedings are pending, the application of such rule in such
proceedings would not be feasible or would work injustice, in which
event the former rule applies.*® :

* %k % % *
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" New material is underlined; material to be omitted is struck through.

PROPOSED  AMENDMENTS TO THE
. FEDERAL RULES OF CIVIL PROCEDURE"

Rule 73. Magis&ate J udges§ Trial by Consent and Appeal

Options
(a) l;dwers; Procédure. * oKk kX A record of the
proceedings shall be made in accordance with the
requirements of Title 28, U.S.C. § 636(c)(#S).
% k k %k *k

(c) Normal Appeal Route. In accordance with Title 28,

U.S.C. § 636(c)(3), uniessthepartics-otherwise-agree-to-the

rulte; appeal from a judgment entered upon direction of a

magistrate judge in proceedings under this rule will lie to the

court of appeals as it would from a judgment of the district

court.




AR R A G I G

(B I

3

A T A A A A A T S R

™y 1 71 I

1 71

2 FEDERAL RULES OF CIVIL PROCEDURE

COMMITTEE NOTE

The Federal Courts Improvement Act of 1996 repealed the
former provisions of 28 U.S.C. § 636(c)(4) and (5) that enabled
parties that had agreed to trial before a magistrate judge to agree also
that appeal should be taken to the district court. Rule 73 is amended
to conform to this change. Rules 74, 75, and 76 are abrogated for the
same reason. The portions of Form 33 and Form 34 that referred to
appeals to the district court also are deleted.
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COMMITTEE NOTE

Rule 74 is abrogated for the reasons described in the Note to
Rule 73. o
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59
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COMMITTEE NOTE

Rule 75 is abrogzited for the reasons described in the Note to
Rule 73.
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COMMITTEE NOTE

Rule 76 is abrogated for the reasons described in the Note to
Rule 73.
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Form 33. Notice of Availability of Magistrate Judge to Exercise
Jurisdiction and-Appeal-Option

* %k k %k %

An appeal from a judgment entered by a magistrate judge may
be taken directly to the United States court of appeals for this judicial
circuit in the same manger as an appeal from any other Judgment of
a dlstnct court. Adte y Se y s

Coples of the Form for the "Consent to Junsdlctlon by a

United States Magistrate Judge" and-"Electionof-Appeat-to-a-Pistrict
Fudge" are available from the clerk of the court.

Form 34. Consent to Exercise of Jurisdiction by a United States
Magistrate Judge;Electionof Appeat-to-District Judge

¥ %k %k %k %

Note: Return this form to the Clerk of the Court if you consent to
jurisdiction by a magistrate judge. Do not send a copy of this
form to any district judge or magistrate judge.
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March 1997

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
~and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJ ECT  Report of Advisory Committee on Rules of Criminal Procedure
DATE: December 4, 1996

L INTRODUCTION.

At its meeting on October 7th and 8th, 1996, the Advisory Committee on the
Rules of Criminal Procedure considered proposed or pending amendments to several
Rules of Criminal Procedure. This report addresses those proposals. The minutes of that
meeting and proposed amendments to Rule 58 are attached.

II. ACTION ITEMS
A. Action on Proposed Changes to Rule 58

After the Committee met in October, the President signed the Federal Courts
Improvement Act of 1996 (S. 1887). Section 202 amended 18 U.S.C. § 3401(b) and (g)
and 28 U.S.C. § 636(a); those amendments eliminated the requirement that a defendant
consent to a trial before a magistrate judge in those cases where the defendant is charged
with a petty offense which is either a class B misdemeanor charging a motor vehicle
offense, a class C misdemeanor, or an infraction. That same section also amended
§3401(b) by allowing the defendant to consent to a trial by a magistrate judge in all other
misdemeanor cases either orally on the record or in writing. Those statutory changes will

require conforming amendments to Rule 58, Procedure for Misdemeanors and Other
Petty Offenses.

On the recommendation of Hon. Phillip M. Pro (Chair of the Committee on the
Administration of the Magistrate Judges System) and with the assistance of Mr. Rabiej

Rules App. B-1




Criminal Rules Committee 2 »
Report to Standing Committee
December 1996 &

et

(who drafted suggested conforming language) the Criminal Rules Committee was polled m
and agreed that the changes should be forwarded to the Standing Committee for action at

its January 1997 meeting. The Style Comnuttee has rcv1ewed the draft and has made its
suggested changes. \ ‘ , M
L

Under the rule-making procedures, “The Standing Committee may eliminate the
public notice and comment requirement if, in the case of a technical or conforming f
amendment, it determines that notice and comment are not appropriate or necessary.” J
The Committee views the proposed amendments as “conforming” changes resulting from
the changes in the underlying statutory provisions and believes that public comment is not
necessary. If the changes are forwarded without public comment, and assuming they are
approved by the Supreme Court, they would go into effect on December 1, 1997. If the

normal procedure of publication and comment is followed, they would not go into effect r
until December 1, 1998. S |

A draft of the proposed changes to Rule 58, the Committee Note, and ‘a copy of E
Section 202 of the Federal Courts Improvement Act of 1996, are attached. J

1

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 58, without publzcatzon and forward them to the Judzczal
Conference for approval. «
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE"

Rule 58. Procedure for Misdemeanors and Other Petty
Offenses

(a) SCOPE.
(1 In General. This rule governs the procedure and practice
for the conduct of proceedings involving misdemeanors and

other petty offenses, and for appeals to district judges ofthe

distrieteourts in such cases tried by United States magistrate
judges.
* % % % %
(b) PRETRIAL PROCEDURES.
* %k Kk %k %k
(2) Initial Appearance. At the defendant’s initial appearance
on a misdemeanor or other petty offense charge, the court

shall inform the defendant of:

* Kk k %k %

“New matter is underlined; matter to be omitted is lined through.
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(C) uniess-the-charge-is-apetty-offense-for-which
appﬁmtmcnt—of-tﬁunschs—net-rcqmm&; the right to
request the assignment appointment of counsel if the

defendant is unable to obtain counsel, unless the

charge is a petty offense for which an appointment of

counsel is not required;

* k k k k

(E) the right to trial, judgment, and sentencing before
a district judge -of the-distriet-court , unless;

(i) the charge is a Class B misdemeanor

motor—vehic}e offetnse, a  Class C

misdemeanor, or an infraction: or

(ii) the defendant consents to trial, judgment,
and sentencing before a magistrate judge;

(F) unless-the-chargeis-apetty-offense; the right to

trial by jury before either a United States magistrate
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

judge or a district judge of the-distriet-eourt, unless the

charge is a petty offense: and

Wi“ﬂl'ﬂ‘miSdcmeamrﬁthef—ﬂrm—a—pmthe

right to a preliminary examination in accordance with
18 US.C. § 3060, and the general circumstances
under which the defendant may secure pretrial release,

if the defendant is held in custody and chareed with a

misdemeanor other than a petty offense.

(3) Consent and Arraighment.

7

(A) TRIAL BEFORE A UNITED STATES MAGISTRATE

JUDGE—¥f the-defendant signs-a-writtenconsent-to-be

magistrate judge shall take the defendant’s plea in a
Class B _misdemeanor charging a motor vehicle-
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FEDERAL RULES OF CRIMINAL PROCEDURE

offense, a Class C misdemeanor or an infraction. In

every other misdemeanor case, a magistrate judge may
take the plea only if the defendant consents either in

writing or orally on the record to be tried before the

magistrate judge and specifically waives trial before

a district judge. The defendant may plead not guilty,
guilty, or with the consent of the magistrate judge,
nolo contendere.

(B) FAILURE TO CONSENT. if-the-defendant-doesnot

consent-to—trial-before—the—magistrate—judge:—In a

misdemeanor case — other than a Class B

misdemeanor charging a motor-vehicle offense, a

Class C misdemeanor, or an infraction.— the

defendant-shali—be—ordered magistrate judge shall

order the defendant to appear before a district judge of

. thedistrict-court for further proceedings on notice,

unless the defendant consents to trial before the

™
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magistrate judge.

* k k k ok

(g) APPEAL.

(1) Decision, Order, Judgment or Sentence by a District
Judge. An appeal from a decision, order, judgment or
conviction or sentence by a district judge of the-district-court
shall be taken in accordance with the Federal Rules of
Appellate Procedure.

(2) Decision, Order, Judgment or Sentence by a United
States Magistrate Judge.

(A) INTERLOCUTORY APPEAL. A decision or order
by a magistrate judge which, if made by a district
Jjudge of-the-district-court, could be appealed by the
government or defendant under any provision of law,

shall be subject to an appeal to a district judge of-the

distriet-eourt provided such appeal is taken within 10

. days of the entry of the decision or order. An appeal

Rules App. B-7
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FEDERAL RULES OF CRIMINAL PROCEDURE

shall be taken by filing with the clerk of court a
statement specifying the decision or order from which
an appeal is taken and by serving a copy of the
statement upon the adverse party, personally or by
mail, and by filing a copy with the magistrate judge.
(B) APPEAL FROM CONVICTION OR SENTENCE. An
appeal from a judgment of conviction or sentence by

a magistrate judge to a district judge of-the-distriet

court shall be taken within 10 days after entry of the
judgment. An appeal shall be taken by filing with the
clerk of court a statement specifying the judgment
from which an appeal is taken, and by serving a copy
of the statement upon the United States Attorney,

personally or by mail, and by filing a copy with the

~magistrate judge.
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

(D) sCcOPE OF APPEAL. The defendant shall not be
entitled to a trial de novo by a district judge ef-the
district-court. The scope of appeal shall be the same
as an appeal from a judgment of a district court to a

court of appeals.

¥ ¥k k k %k

COMMITTEE NOTE

The Federal Courts Improvement Act of 1996, Sec. 202,
amended 18 U.S.C. § 3401(b) and 28 U.S.C. § 636(a) to remove the
requirement that a defendant must consent to a trial before a
magistrate judge in a petty offense that is a class B misdemeanor
charging a motor vehicle offense, a class C misdemeanor, or an
infraction. Section 202 also changed 18 U.S.C. § 3401(b) to provide
that in all other misdemeanor cases, the defendant may consent to
trial either orally on the record or in writing. The amendments to
Rule 58(b)(2) and (3) conform the rule to the new statutory language
and include minor stylistic changes.
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REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON THE CONFIDENTIALITY OF COMMUNICATIONS
BETWEEN SEXUAL ASSAULT VICTIMS AND THEIR COUNSELORS |
\ A (March 11, 1997) o

Introduction

Section 40153 of the Violent Crime Control and Law Enforcement Act of 1994
directed that:

The Judicial Conference of the United States shall evaluate and report to Congress
its viéws on whether the Federal Rules of Evidence should be amended, and if so,
how they should be amended, to guarantee that the confidentiality of
communications between sexual assault victims and their therapists or trained

- counselors will be adequately protected in Federal court proceedings. 42 U.S.C.
§ 13942(c) (1996). |

The Advisory Committee on Evidence Rules examined the advisability of
amending the Federal Rules of Evidence to include a specific privilege protecting
confidential communications from victims of sexual assault to their therapists and
counselors. The advisory committee examined state laws and cases, federal cases, and a
Report to'Congress prepared by the Department of Justice, dated December, 1995,
entitled "The Confidentiality of Communications Between Sexual Assault or Domestic
Violence Victims and Their Counselors.” After this extensive review by the advisory
committee, the committee concluded that it is not advisable to amemj the Federal Rules of
Evidence to'include a privilege for confidential communications from sexual assault
victims to:their therapists or counselors. The Committee on Rules of Practice and

Procedure agreed with the conclusion of the advisory committee at its January 9-10, 1997
meeting. ‘ ‘

Discussion

Based on the analysis and conclusions of the Advisory Committee on Evidence
Rules and the Committee on Rules of Practice and Procedure, the Judicial Conference
recommends to Congress that the Federal Rules of Evidence not be amended to include a
privilege for confidential communications from sexual assault victims to their therapists
or counselors. An amendment is not necessary to guarantee that the confidentiality of

Rules App. C-1




these communications will be fairly and adequately protected in federal court
proceedings.

Federal Rule of Evidence 501 provides that privileges "shall be governed by the
principles ¢ of the common law as they may be interpreted in the light of reason and ‘
expenence " The Rule gives the federal courts the primary responsibility for developmg
evidentiary, prmleges Recently the Supreme Court, operating under the common law
approach mandated by Rule 501, recognized the existence of a privilege under federal law
for confidential statements made in psychological therapy sessions. The Court
specifically held that this privilege protected confidential statements made to a licensed
clinical social worker in a therapy session. Jaffee v. Redmond, 116 S.Ct. 812 (1996). In
Jaffee the Court further held that the privilege was absolute rather than qualified.

* While the exact contours of the privilege recognized in Jaffee remain to be
developed, the Court's generous view of the therapeutic privilege can be adequately
apphed to protect conﬁdent1a1 communications from sexual assault v1ct1ms to licensed

Conference concludes that Ieglslatlve mterventron at tlus t1me 1s nelther necessary nor
adv1sab1e ‘There is every reason to believe that conﬁdenual ommumcatmns from
victims of sexual assault to licensed theraprsts and counselors are and wﬂl be adequately
protected by the common law approach mandated by Rule 501. At the very least, the

federal courts should be given the chance to apply and develop the Jaﬁee prmcrple before
legrslatlve 1ntervent10n is consrdered |

Most 1mportantly, 1t 1s not advrsable to single out a sexual assault counselor
pr1v11ege for leglslauve enactment Amendlng the Federal Rules 0 mclude a sexual
assault counselor pmhlege would create an anomaly: that very speclﬂc pnvﬂege would be
the only codlﬁed pnvﬂege in the Federal Rules of Evrdence All of the other federally—
recogmzed pnvrleges Would be grounded in the common law The J udlclal Conference
believes that such an rlIlCOIlSIStcnt, patchwork approach to federal pnvﬂege’ lawis
unnecessary and unwarranted especrally glven the: mfrequency of cases mvolvmg sexual
assault i m the federal courts Grantmg speplal 1eg1$1at1ve treatment to.one of the least-

invoked pnvﬂeges in the federal courts is 11ke1y to result in confusion for both Bench and
Bar.

Conclusion

For these reasons, the Judicial Conference recommends that the Federal Rules of
Evidence not be amended to include a specific privilege for confidential commumcatrons
from sexual assault victims to their therapists or counselors.
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FORDHAM * _Agenda BemTe

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@mail . lawnet. fordham.edu
Fax: 212-636-6859

Hon. Alicemarie H. Stotler

United States District Judge

751 West Santa Ana Boulevard

Santa Ana, California 92701 February 17, 1997

Re: Omnibus Crime Control Act of 1997

Dear Judge Stotler,

Enclosed is a memorandum prepared by Judge Smith and myself,
on behalf of the Evidence Rules Committee, concerning proposed
amendments to the Federal Rules of Evidence that are contained in
the Omnibus Crime Control Act of 1997. At the suggestion of John
Rabiej, we include a proposed text to be included in your letter
to Congress commenting upon the Act. I also enclose a disk with a
file containing the attached memorandum. The disk is in
Wordperfect 5.2+. Please do not hesitate to contact me if I can
be of any further assistance on this matter.

Very truly yours,

.
1 \—.7.‘._—‘--‘ - 1
. R TP (~1,~ .
Daniel J. Capra
Reed Professor of Law

cc: Hon. Fern M. Smith
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FORDHAM

UNIVERSITY

Memorandum To: Hon. Alicemarie H. Stotler

From: Hon. Fern M. Smith and Professor Daniel J. Capra
Re: Evidence Provisions in the Omnibus Crime Control Act -
Date: February 16, 1997

Introduction

We have been informed of two provisions in the Omnibus Crime
Control Act of 1997 (S.3) which would amend the Federal Rules of
Evidence. We understand that you plan to send a letter to
Congress indicating that rulemaking procedures should be 7
followed. John Rabiej suggested that we prepare a statement
concerning any substantive problems we have with the legislation,
so that these comments might be added to your letter. What
follows 'is suggested language about the substance of the
legislation insofar as it affects the evidence rules. We note
that our preliminary view of the first proposal is not negative
as a substantive matter. We feel it appropriate to comment
favorably on the substance of this provision so as to indicate

our willingness to analyze congressional proposals without bias
or prejudgment. ‘ ‘ Lo

Proposed Text of Letter to Congress as it Pertains to Evidence Rules

Section 503 of the Omnibus Crime Control Act of 1997
(the Act) would amend Rule 404(a) of the Federal Rules of
Evidence to provide that "if an accused offers evidence of a
pertinent trait of character of the victim of the crime,
evidence of a pertinent character trait of the accused" may
be offered by the prosecution. Under current law, the
defendant does not open the door to his own character by
proffering evidence about the character of a victim. We
believe that as a substantive matter, this provision is
fair, balanced, and well-drafted. The reason character
- evidence is generally excluded at trial is that it has
dubious probative value, and could lead to a trial of
personality, rather than 'a trial on the merits. If, however,
the defendant decides to introduce character evidence, he

1
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presumably has made the decision that this kind of evidence
is relevant, and that it is fair to inquire into personality
as it bears on the merits. Once that decision has been made,
it is appropriate to allow the prosecution to respond on
those very prenmises. Moreover, the Proposed amendment would
allow proper prosecutorial response when the defendant
attempts a "blame the victim" defense.

We have serious conce
the Act, which would a
Evidence to include

rns, however, with section 713 of
mend Rule 404(b) of the Rules of
"disposition towarad

a particular ,
individual® among the valid purposes for admitting evidence
of a person’s (usually a criminal defendant’s) uncharged
misconduct. i

person had a character or pPropensity to act
way. The Rule states, however, that specific
offered to prove something other than a4 person’s propensity
to act--some not-for-character purpose. The Rule then gives
several illustrations of permissible purposes, such as
intent and identity. It is importan;,to‘renember that the
list of not-for-character‘purpogesfip the Rule is . '
1llustrative only. See Uhitedjstétesjvﬁ_sinqng.767 F.2d 524
(8th Cir. 1985) ("Rule 404 (b) is ‘ i

‘ ‘ ﬁaqrgle“of;ihclus;ongrather
than exclusion and admits evidence, of other. '

relevantqto‘anyfissne‘;h the‘triéi,ﬁpnless itgtendsgﬁo prove
only criminalrdistsitiqn.") (emphasis, added)... ' ..
Section 713 would add "dispbsition tc
individual® to this illustrative list.
amendment is problematic for at least t

bad acts can be

towaﬁVWSfﬁarﬁicular
We believe this
hree reasons:

1. Assuming that "disposition toward a particular
individual" is not itself a Character trait, evidence
of such disposition is fully admisssible now, without
having to amend the rule. This follows from the premise
that the list of permissible purposes in the Rule is by
way of illustration only; adding another illustration
does not affect the admissibility of evidence of,
uncharged misconduct in any sense. ‘ '

‘ arily restrictive manner--
to 'exclude evidence legitimately| offered for a not-for-
character purpose, simply because that purpose was not
one specifically listed in the Rile., The amendment
could in fact serve to harm legitimate prosecutorial

2

f""’h

a

|

- T

0 A TR et N Sl TR S W

e
i
—

£
&
Y .

A

-




1

LI G T

oo

{

L S

3

1 Ty

f__k
A

3

L

1 Yy 71

1

interests.

3. There is a strong argument that "disposition
toward an individual” is really just another way. of
saying "“character" or "propensity". The courts often

, use the term "criminal disposition" as a synonyn for
the character purpose that is prohibited by the Rule.
If “disposition" does mean "character" or "propensity",
as most courts have held, then including "disposition
toward an individual™ as a permissible purpose for bad
acts evidence renders the Rule internally inconsistent.
The Rule would essentially read: "Evidence of uncharged
misconduct cannot be used to prove a person’s
propensity to act in a certain way, but it can be used
for other purposes, such as to pProve a person’s
propensity to act in one specific way." If disposition
is not really an "other purpose" then the Rule would be
self-contradictory as amended. Moreover, the amendment
would create the anomaly that this one character trait
would be proveable while all others would not. This
could create confusion as to why this particular

character trait is given special treatment over all
others.

For all these reasons, we respectfully request that
Rule 404 (b) not be amended in the manner set forth in
section 713 of the Omnibus Crime Control Act of 1997.

Exclusionary Rule

The Omnibus Crime Control Act contains a provision that
would limit the exclusionary rule. We have chosen not to comment
on this proposal. Although the exclusionary rule is a rule of
evidence in a broad sense, it is a court-made rule that is not in
the Federal Rules of Evidence. Whether the exclusionary rule
should apply in a federal court is a policy matter that
implicates fundamental guestions of remedial enforcement of
constitutional rights. We believe that these issues are beyond
the scope of the Evidence Rules Committee’s jurisdiction.
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LEQNIDAS RALPH MECHAM ARMINISTRATIVE OITICE OF THE

Director

UNITED STATES COURTS JOIIN K. RABIE]
CLARENCE A. LEE, JR. _ .Chlel
Assaciate Director WASHINGTON, D.C. 20544 Rules Commitice Support Office

Yebruary 4, 1997
Via Facsimile

MEMORANDUM TO JUDGE FERN M. SMITH1 AND PROFESSOR DANTEL J. CAPRA
SUBIECT:  Proposed Amendment to Evidence Rule 404 in Pending Legislalion

For your information, 1 am attaching section 503 from the Omnibus Crime Control Act of
1997 (S.3), which was introduced by Senator Haich on January 21, 1997. The provision would
amend Evidence Rule 404 to allow the prosecution 1o offcr evidence of the negative character
trait of the defendant to rebut negative character cvidence offered against a victim by the

defendant.

The Omnibus Crime bill contains several other provisions that affect the rulemaking
process. In the past Congressional sessions, comprehensive crime bills have been introduced
early in the session. Many hearings are held throughout the scssion on these bills. Inevitably,
the bills arc later substantially amended and divided into many separate bills. Only a fow of the
scparate bills ordinarily get passcd and then only at the end of the session.

We usually prepare a response to the Hill from Judge Stotler carly in this process to get
the judiciary’s position on the record on all the rules-related provisions in a bill. In these cases,
we advise Congress that the Rules Enabling Act and its rulemaking procedures should be
followed. We also identify any substantive problems with the dralting of the legislation. After
conlerring with our Legislative AfTairs Office, I will contact you to discuss our response.

In the mcantime, 1 will kecp you posted on developments involving this legislation.

AV RN

John K. Rabicj

Attachment

oe: Honorable Alicemarie H. Stotler
Professor Danicl R. Coquillette

ATRADITION OF SERVICE TO THE FEDERAL [UDICIARY
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" country. In ab effort to lemsen this burden, TITLE I TRANSFER OF ALIEN
PRISONERS :

Jjenuary 21, 1997 CONGRESSIONAL RECORD — SENATE S191
JUVENILE JUBTICE ing Che Becretary of State to romegobiste ex- Ben. 312, Federal responaibility Ior pecurity

The youid viotence Bill will ensure that oradition treaues with foreign governments et Internationa] athletic com-

violent and repest juvenile offenders are L0 enauro tyat ohild pornography offensss petitions,

preated a8 adulta by authorizing GS Attor- undsr federsl law Are extraditable offensos. Sec. 313. Technles] revision io pebalcies for

peys to propecuts 14-year-clds for any federal It alao modifies current federal law so thac erimes committed by explo-

falony vhat is n erime of violence or a esrious the statute of Mimitations Is tolled when the slyea.
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O atn for the 1ongth of thetr sentence, New risdiction of the United Btates, aec. E::“::f’l’ 1‘“"‘; outional Terrorism

fodersl pensities for offenses commisted by CRIMINAYL JUETICE REFORM gy - ";" sanctlons.
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crime, whis D1 suthorises fanding for a vari- )
4 g ‘ther devolving into merely m cynical shield
‘uty of programe. suck a8 Nngerprin «DRA - g, l;h:v nsw avold ust.y niphmant. . Beo. 421. Bnort duls. ‘
ating, and improved record keeping Prac- T ﬁ]w 1 B : ,
Lo » pud impxo ™ - O, Trsmidont, these Bllls mione will mot Bec. 42 Authorigatior to enter igto Inter-
‘tices for yuvenile offendars. “Ho Juvenlls ' g5 1ve gur crime problem. TRat muat bo done . | . state compacts. i ' .
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2,000 Boys & Girls Clubs by the your XD, und, ' pup by emscting these common pense Te- ! Beg. 424. Self asfense for viotima of“'njb:uu‘a,

by permitting some federal grank TndE o BD gor e we can aignal our determination to ! ‘
! d v | . !
usad 5o ostablish & role modsl EDOAKErs SID-. 1,1 such & sociaty. 1 urge my collesgues to . TITLE WmOmAmL PmROEEDUnE P
| ERI. | pupport thess blile. e el C -
PERSONAL BECURITY . ol Bubtitle A—Equul Proteotion for Victima
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' to oarry firearms has bad, and will Bave, &, in the RECORD.
materiel snd positive effect in preventing

g o ' !
. SR Jary Improvern Y
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF Ti{L

Director
UNITED STATES COURTS JOHN K. RABIE]
CLARENCE A. LEE, JR. Chief
p.ssociafg Diréao} WASHINCTON, D.C. 20544 Rules Commitiee Support Office

February 4, 1997
Via Facsimile

MEMORANDUM TO JUDGE FERN M. SMITH AND PROFESSOR DANIEL J.
CAPRA :

SUBIJECT: Additional Evidence Provisions in the Omnibus Crime Control Act

We have located two other provisions in the Omnibus Crime Control Act of
1997 (S. 3) that affect the Evidence Rules. First, section 713 would amend
Evidence Rule 404(b) to include “disposition toward a particular individual” among
the valid purposes for admitting evidence of the defendant’s other crimes, wrongs,
or bad acts. The caption to § 713 refers to the “disposition of (the) defendant
toward (a) victim in domestic viclence cases and other cases.”

Second, the Crime bill also includes a provision governing admissibility of
evidence obtained by objectively reasonable search and seizure methods otherwise
forbidden by the exclusionary rule. The amendment was Introduced in last year’s
crime bill. The Committee on Federal and State Jurisdiction is responsible for it.
The provision has been under study for many years in the judiciary. The rules
committees have not weighed in on this controversial issue.

I am attaching copies of both sections.
/ ‘ b
John K. Rabiej
Attachments

cc:  Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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ONJEN\JENS7.112 NLC.

ATH CONGRIESS
ST SESstoN S. 3

"IN THE SENATE OF THE UNITED STATES

Mr. HatcH (for himself LOTT

ABRAHAM
ALLARD
ASHCROFT
CRAIG
D’AMATO
DeWINE
DOMENICI
ENZI
FAIRCLOTH
GORTON
GRAMS
GRASSLEY
HAGEL
HELMS
HUTCHINSON
KYL
MURKOWSKI
NICKLES
ROBERTS
SMITH
THOMAS
THURMOND
WARNER
COVERDELL

_) introduced thé following bill; which was read twice
and referred to the Committee on

A BILL

To provide for fair and accurate criminal trials, reduce vio-
lent juvenile crime, promote accountability by juvenile
criminals, punish and deter violent gang crime, reduce
the fiscal burden imposed by criminal alien prisoners,
promote safe citizen self-defense, combat the importation,
production, sale, and use of illegal drugs, and for other
purposes. |

1 Be it enacied by the Senate and House of Representa-
. tives of the United States of America tn Congress assembled,
SECTION 1. SHORT TTTLE; TABLE OF CONTENTS.

IR S F F IS T

(a) SHORT TITLE.—This Act may be cited as the
“Omnibus Crime Control Act of 1997”.

“w oA W N
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ity Act of 1996 is amended by inserting *“‘during fis-
cal years 1997 and }998," after “compensation,”.
(6) Section 330(c) of the-Illegal\ Immigration
. Reform and Immigrant Respor;sibility Act of 1996 is
amended by striking “, except as required by trea-
ty,”. |
(7) Section 332 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996 is
i-epealed.
TITLE I—EXCLUSIONARY RULE

REFORM R

Subtitle A—Exclusionary Rule
Reform
SEC. 201. SHORT TITLE.
This sﬁbtitle may be cited as the “Exclusionary Rule
Réform Act of 1997". |
SEC. 202. ADMISSIBILITY OF CERTAIN EVIDENCE-
 (8) IN GENERAL —Chapter 223 of title 18, United
States Code, is amended by adding at the end the follow-
“§ 3510. Admissibility of evidence obtained by search
or seizure
“(a) EVIDENCE OBTAINED BY OBJECTIVELY REa-
SONABLE SEARCH OR SEIZURE.—

4
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1. “(1) I~ GENI-JR;\L.—E\'i(leuge that i1s obtamed
2 as a result of a search or seizure shall not be ex-
3 cludec. in a proceeding in a court of the United
4 - States on the ground that the search or s;aizure was
5 in violation of the fourth amendment to the Con-
6 stitution of the United States, if the search or sei-
7 zure was carried out in circumstances justifying an
8 objectively reasonable belief that the search or sei-
9 zure was in conformits: with the fourth amendment.
10 *(2) PRIMA FACIE EVIDENCE—The fact that
11 evidence was obtained pursuaut to and within the |
12 scope of a warrant constitutes prim.a facie evidence
13 of the existence of circumstances justifying an objee-
14 tively reasonable belief that it was in conformity
15 with the fourth amendment.
16 “(b) EVIDENCE NOT EXCLUDABLE BY STATUTE OR
17 RULE—
18 “(1) IN GENERAL.—Evidence shall not be ex-
19 cluded in a proceeding in a court of the United
20 States on the ground‘ that it was obtained in viola-
21 tion of a statute, an administrative rule or regula-
22 tion, or a rule of prooedufe ﬁnless the exclusion is
23 expressly authorized by stgtute or by a rule pre-
24 scribed by the Supreme Court pursuant to statutory
25 authority. |
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(2) SP(«:()(AL RULE. RELATING TO ORJECTIVELY
REASONABLE SEARCHES AN SEIZURES.—Evidence
that |s othermse excludable under paragraph (1)
' shall not be ev.cluded |f the search or seizure was
cvameduout. in eircumstances justifying an quectl_vely
l;eé.sonable belief tﬁat the séarch or seizure was in
conformxty with the statute, administrative rule or
regulatlon, or rule of procedure, the violation of

whlgh‘ occasmned, its being excludable.”.

(b) RULES OF CONSTRUCTION.—This section and the

amendments made by this section shall not be construed. -

to require or anthorize the exclusion of evidence in any
proceeding, Not}ung in this section or the amendments
made by this sectlon shall be construed so as to violate
the fourth amendment to the Constitution of the United
States. |

(c) CLERICAL AMENDMENT.—The chapter analysis
for chapter 223 of title 18, United States Code, is amend-

ed by adding at the end the follomng-
“*3510. Admissibility ol endenee obtamed by ecarch or seizure.”

Subtltle B—Confessmn Reform

SEC. 211 ENFORCEMENT OF CONFESSION REFORM STAT-

‘ UTE-
(a) IN GENERAL.—Section 3501 of title 18, United
States Codt‘e,: is amended by\édding at the end the follow-
ing: .,
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| SEC. 7i3. EVIDENCE OF DISPOSITION OF DEFENDANT TO-
2 WARD VICTIM IN DOMESTIC VIOLENCE CASES
3 AND OTHER casis.
4 Rule 404(b) of the Federal Rules of Evidence is

5 amended by striking “or absence of mistake or accident”
6 and inserting ‘“absence of 'mi_stake or accident, or a dis-
7 position toward a particular individual,”.

8 SEC. 714. HIV TESTING OF DEFENDANTS IN SEXUAL AS-
9 SAULT CASES.

10 (a) IN GENERAL.—Chapter 109A of title 18, United
11 States Code, is amended by adding at the end the follow-

12 ing:

13 “g2249. Testing for human immuncodeficiency virus;
14 disclosure of test results to victim; effect
15 on penalty

16 "‘(a) TESTING AT TIME OF PRETRIAL: RELEASE DE-

17 TERMINATION.—

18 : “(1) In GENERAL.—In a case in which a person
19 is charged with an offense under this chapter, upon
20 request of the victim, a judieial officer issuing an
21 order pursuant to section 3142(a) shall include .in
22 the order a requirement that a test for the hﬁman
23 immunodeficiency virus be performed upon the per-
24 son, and that followup tests for the virus be per-
25 formed 6 months apd 12 months following the date
26 of the initial test, unless the judicial officer deter-
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FORDHAM /’a‘mc&aj?km A

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855

Philip Reed Professor of Law e-mail:dcapra@mail.lawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Rule 103(e)

Date: February 17, 1997

Introduction

A subcommittee consisting of Judge Turner, Greg Joseph, and
myself was constituted to come up with a proposed amendment to
Rule 103 that could perhaps would be more bright-line and more
neutral than the proposal that has been withdrawn. After
conferring, we decided to use Kentucky Rule of Evidence 103(d) as
a model. This is the only evidence rule in the country, so far as
I know, that specifically discusses motions in limine.

We felt it necessary, however, to modify the rule slightly
to account for the result in Luce v. United States and its
progeny. Luce states, broadly, that to preserve an objection to
impeachment evidence, the criminal defendant must take the stand.
Luce has been extended to several situations, including:

1) Impeachment of defense witnesses; 2)Failure to pursue a defense
at trial due to alleged fear of evidence ruled admissible in
limine; and 3) Testifying as to one subject matter but not
another, again in fear that evidence held admissible would be
used. In all these circumstances, the courts have held that the
failure to call the witness or pursue the defense or testify in a
certain way results in a failure to preserve any error for
appellate review. All members of the Subcommittee agree that the
Luce rule is fundamentally sound, and we felt it appropriate to
attempt to codify Luce and the cases following it.

What follows is our proposed language for Rule 103(e); a
proposed Advisory Committee Note; a short description of some of
the major cases from each circuit on these issues; and
alternative proposals from Professor Rice’s Evidence Project and
from the Uniform Rules. I have included fairly extensive
parentheses after the cases in the proposed Advisory Committee
Note, mainly for the convenience of the Committee. Certainly
these can be cut out or cut down if the Committee finds them to
be superfluous.




Proposed Amendment to Rule 103:
Rule 103. Rulings on Evidence

(e) Motions in limine. —- A party may move the court for a
ruling in advance of trial on the admission or exclusion of
evidence. The court may rule on the party’s motion in advance éf
trial or may defer a decision on admissibility until the evidence
is offered at trial. A motion made in advance of trial on the
admission or exclusion of evidence, when definitively resolved by
order of record, is sufficient to preserve error for appellate
review. However, in a criminal case, where the court’s resolution
is conditioned'upon the testimony of a‘witness or the pursuit of
a defense, errof is not preserved unless that testimony is given
or defense pursued. Nothing‘in this rule precludes the court from
reconsidering at trial any ruling on a@motion made in advance of

trial.
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Proposed Advisory Committee Note:

Since the Federal Rules of Evidence became effective,
litigants have increasingly relied on pretrial motions to raise
issues about the admissibility of evidence. As originally
enacted, the Federal Rules did not refer to motions in limine.
This Rule is intended to provide some guidance on the use of in
limine motions.

One of the most difficult questions arising from in limine
motions is whether a losing party has to renew an objection or
offer of proof in order to preserve an issue for appeal. Courts
have taken differing approaches to this question. Some courts
have held that a renewal at trial is always required. Collins v.
Wayne Corp., 621 F.2d 777 (5th Cir. 1980). Some courts have
taken a more flexible approach, holdlng that renewal at trial is
not requlred if the issue decided in limine is one that (1)was
fairly presented to the trial court, at the pretrial hearing, (2)
may finally be dec1ded before trial, and (3)is the subject of a
definitive rullng by the trial judge.‘See Rosenfeld v. Basquiat,
78 F.3d 84 (2d Cir. 1996). (adm1551b111ty of former testimony
under the Dead Man’s ;Statute). Other courts have distinguished
between objectlons to evidence, whlch must be renewed at trial,
and offers of proof, which need not: be' renewed. ‘See Fusco v.
General Mdtors Corp., 11 F. 3d 259 (1st Cir, ;993) Other courts
have: hehd that an objectlon made in Iimine: is sufflclent to
preserve, error because the in limine rullng constltutes "1aw of
the case." Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986) These
differing approaches create uncertainty for litigants and
unnecessary work for the appellate courts, :

Suble1510n (e) prov1desgthat a motlonhin‘limine
definitively resolved by order of record is~sufficient‘to
preserve appellate review. Where the ruling is definitive, a
renewed objectlon or offer of proof is more a formalism than a
necessity. See Fed R.Civ.P. 46 (formal exceptlons unnecessary) ;
Fed.R.Cr.P. 51 (same). On the other hand, where the trial court
reserves its ruling or makes the ruling provisional, it makes
sense to require the party to bring the issue to the court’s
attention again at trial. See United States v. Holmqu15t, 36 F.3d
154 (1st Cir. 1995) (where order excludlng evidence is
provisional, "the exclusion of evidence pursuant to that order
may be challenged on appeal only if the party unsuccessfully
attempts to offer such evidence in accordance with the terms
specified in the order"); Doty v. Sewall, 908 F.2d 1053, 1056
(1st Cir. 1990) ("a pre-trial motion in limine is not sufficient
to preserve an issue for appeal where the district court declines
to rule on the admissibility of the evidence until the evidence
is actually offered.").




Even where the court’s ruling is definitive, nothing  in the
rule prohibits the court from revisiting its decision at trial.
If the court changes its ruling at trial, or if the opposing
party violates the pretrlal ruling, objectlon must of course be
made at trial to preserve error. The error if any in such a
situation occurs only at trial. United States AV1atlon b ‘
Underwriters, Inc. v.: 01ymp1a Wlngs, Inc., 896 F. 2d 949 (5th’ Clr.
1990) ("“objection is requlred to preservexerror ‘when an opponent
or the court itself, violates a motion in limine that was -

granted"), United States V. Roenlgk 810 F.2d 809 (8th Cir. 1987)
(waiver: found“w‘ere defendant*falled to object at trlal to secure

il \‘vr\

wdefense, the .
»trlal‘thpreserve‘

i

The Rule‘does not purport t..answer whether‘a party

objectlng to 1mpeachment ev1dence in limine waives the objectlon

by offerlng thewev1dence‘on’d1rect to~"remove ‘the stlng“ of
antlclpated»lmpeachment SeeHGlllMVJ‘ﬂHomas,»83 'F.3d4 537, 540
(1st Clr.‘lgg%o "by . offerlng\th mlsdemeanwnmev1dencedhlmself
Gill waivedirhis: ' pportunlty ‘to objectiland ‘thus did not‘preserve

J
the 1ssue fo jppeal ") Y o e
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Summary of Cases on the Renewal Question:

Stockwell v. Sweeney, 76 F.3d 370 (1lst Cir. 1996): Failure
to object at trial waives error where the trial court "very
plainly indicated that plaintiffs should renew their objectlons
as the evidence came in."

Unlted States v. HOlmqu1st 36 F.3d 154 (1st Cir. 1995):
"[Wlhen a judge issues a provisional in limine pretrial order and
clearly invites the adversely affected party to offer evidence at
sidebar for the purpose of reassessing the scope or effect of the
order in the setting of the actual trial, the exclusion of
evidence pursuant to that order may be challenged on appeal only
if the party unsuccessfully attempts to offer such evidence in
accordance with the terms specified 1n the order."

Fusco v. General Motors Corp., 11 F.3d 259 (1st Cir. 1993):
Where a party is told definitively in limine that its evidence
will not be admitted at trial, there is no requirement that the
evidence be offered again at trlal to preserve error. Otherwise,
"the proponent would have to engage in the wasteful and
inconvenient task of summoning witnesses or organizing
demonstrative evidence that the proponent has already been told
not to proffer."

Doty V. Sewall, 908 F.2d 1053 (1st Cir. 1990): A pre-trial
motion in limine is not sufficient to preserve an issue for
appeal where the district court declines to rule on the
admissibility of the evidence until the evidence is actually
offered.

Rosenfeld v. Basquiat, 78 F.3d 84 (2d Cir. 1996): Trial
Judge ruled in limine that former testlmony would be inadmissible
at trial. There was no need to renew the issue at trial, since
the issue was fairly presented in limine, and the trial court
made a definitive ruling on what was tantamount to a question of
law.

United States v. Birbal, 62 F.3d 456 (2d Cir. 1995): Rule
403 objections must be renewed at trial to preserve error, since
they are based on a balancing approach that is trial-sensitive.

United States v. Valentl, 60 F.3d 941 (24 Cir. 1995):
Failure to proffer evidence at trial waives objection where trial
judge had stated that he would reserve judgment on the in limine
motion until he had heard the trial evidence.




Government of the Virgin Islands v. Joseph, 964 F.2d 1380
(3rd Cir. 1992): Contemporaneous objection not needed where the
trial court had "thoroughly considered the issue just the day
before the. evrdence was offered "

American Home Assurance Co. V. Sunshlne Supermarket Inc.,
753 F.2d 321 (3rd Cir. 1985): Objection at trial was not requlred
to preserve error where the defendant filed a written pretrial
motlon, and the trlal court held a hearlngyand madena definitive

Keene''v'. Alrcap Industrles Corp., 60, F‘3d”823 (4th C1r.f;‘
1995): Renewal of objectlon requlred "where, as here, the
district court does not make a definitive ruling on the motion in
1imine."

Unlted States v. Wllllams, 81 F.3d 1321 (4th Clr. 1996): The
court agrees with the general pr1nc1ple that a motion in limine
preserves error as to issues where the pretrlal rullng is
definitive and of the type that can. be determlned in advance of
trial. However, here error was not. preserved because the in
limine rullng was not even based on the prec1se issue that the
defendant sought to argue on appeal.

Marcel v. Placid 0Oil Co., 11 F.3d4 563 (5th Cir. 1994) "The
general rule in this C1rcu1t is that an overruled motion in
limine does_not preserve error on appeal."

United States v. Estes, 994 F.2d 147 (5th Cir. 1993): Where
evidence is ruled inadmissible at an in limine hearing, the party
must proffer the testimony at trial in order to preserve error.
The court recognized that a party would have to make the proffer
"through a sidebar conference (on the record) or otherw1se handle
it outside the hearlng of the jury; failure to do so would defeat
the purpose. of the in limine ruling. The flip side 1s, of course,
that a trial judge should not be surprised, perturbed or annoyed

when counsel makes an objection or offer of proof on an issue
that the judge believes was disposed of at the in limine ruling."

United States v. Fortenberry, 919 F.2d4.923 (5th cir. 1990):
Objection at tr1a1 not required where the trial court allowed
the defendant to register a continuing objection at the in limine
hearing, that would apply when the challenged evidence was
admitted at trial. The court of appeals frowns on this practice,
however, because it deprlves the trial court of the opportunlty
to revisit the admissibility issue.
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United States Aviation Underwriters, Inc. v. Olympia Wings,
Inc., 896 F.2d 949 (5th Cir. 1990): "objection is required to

preserve error when an opponent, or the court itself, violates a

motion in limine that was granted."

Garner v. Santoro, 865 F.2d 629 (5th Cir. 1989): No offer of
proof is required at trial where the trial court, in limine,
definitively excluded an entire class of evidence on a
categorical basis.

Saglimbene v. Venture Industries Corp., 895 F.2d 1414 (6th
Cir. 1990): A motion to exclude an expert’s testimony, made just
prior to his testifying, is "analagous" to a motion in limine,
and 51nce this motion was denied, the party had to object to the
questlons when asked of the expert in order to preserve error for
appellate review.

Favala v. Cumberland Engineering Co., 17 F.3d 987 (7th Cir.
1994): "once a motion in limine has been granted, there is no
reason for the party losing the motion to try to present the
evidence in order to preserve the issue for appeal."

United States v. Haddad, 10 F.3d 1252 (7th Cir. 1993): Where
the trial judge expressly left the admissibility of a guilty plea
open for reconsideration, objection must be renewed at trial to
preserve error.

United States v. Hoyos, 3 F.3d 232 (7th Cir. 1993): "Failure
to accept the district court’s invitation to renew his challenge
to the motion in limine bars Hoyos’ challenge to the merits of
the ruling on appeal.”

Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986): Ruling on a
motion in limine constitutes "law of the case" and therefore the
objection need not be renewed at trial to preserve error.

United States v. Pena, 67 F.3d 153 (8th Cir. 1995): Where
the district court deferred ruling on the motion in limine, the
failure to raise the objection at trial means that the error is
not preserved for appeal.

Aerotronics, Inc. v. Pneumo Abex Corp., 62 F.3d 1053 (8th
Cir. 1995): In limine ruling on which statute of limitations to
apply; objection need not be renewed at trial, since the ruling
was definitive and on a legal question.

Hale v. Firestone Tire & Rubber Co., 756 F.2d 1322 (8th Cir.
1985): Objection at in limine hearing does not preserve error
where the party objects at trial on grounds different from those
asserted aF the in limine hearing.

i
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United States v. Roenigk, 810 F.2d 809 (8th Cir. 1987):
Waiver found where defendant failed to object at trial ‘to secure
the benefit of a favorable ruling he had received before trial.

United States v. Lui, 941 F. 2d 844 (9th Cir. 1991):
Objection need not be renewed at trial where -the trial court
referred to the in 11m1ne motlon as:, "frlvolous" and deserving of
a sanction. " ‘ : S ‘

Palmerin v. City of Riverside, 794 F.2d 1409 (9th Cir.
1986): Objection need not be renewed "where the substance of the
objectlon has been thoroughly explored during; the hearlng on the
motion in:limine, and the trial court’s ruling permitting
1ntroduct10n of ev1dence was exp11c1t and def1n1t1ve."

Pandlt v. Amerlcan Honda Motor Co., 82 F 3d 376  (10th Cir.
1996): Any error in admission of evidence of lack of similar
accidents was properly preserved by . objectlon in limine. There
was no need to renew the objectlon at; tr1a1 since the in limine
ruling was definitive, .and the issue: was of a type that could
finally be decided before trial. . |

United States v. Mejia-Alarcon, 995 F.2d 982 (10th Cir.
1993): Objection at trial not required where trial court rules in
limine that prior convictions were automatically admissible under
Rule 609(a) (2). The trial court made a definitive ruling on what
is essentially a question of law. The court notes that an
objectlon 'would have to be made at tr1a1 if the pre-trial ruling
is "fact-bound" (e.g., .a . ruling under 403), or if the trial court
declines to issue a definitive pretrial ruling.

United States v. Khoury, 901 F.2d 948 (11th Cir. 1990) "A
defendant must object at trial to- preserve an objection on
appeal; the overruling of a motion in, llmlne does not suffice."
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Summary of Cases on the Luce Question:

Gill v. Thomas, 83 F.3d 537, 540 (1lst Cir. 1996): Plaintiff
objected in limine to the use of misdemeanor evidence for
impeachment. The trial court ruled that it would be admissible.
When the plalntlff took the stand, counsel brought the conv1ctlon
out on direct. This was held a waiver of any error. *

United States v. Griffin, 818 F.2d 97 (1st Cir. 1987): The
prosecutor proposed to explain a government witness’ delay in
coming forward by offering evidence of a thlrd—party threat
against him. The trial court sustained the in limine objection to
this evidence, but warned that, if defense counsel cross-examined
the witness as to the delay, the threat evidence could come’in as
rebuttal. Under these circumstances, the failure to cross-examine
the witness as to delay operated to waive any . objectlon to the
court’s ruling. Since the threat' evidence was never introduced,
the defendant’s challenge "never ripened 1nto an appealable
issue."

United States v. Nivica, 887 F.2d 1110 (1st Cir. 1989):
an in limine hearing the court ruled that if the defendant chose
to testify, the scope of cross- -examination would be broader than
that proposed by the defendant. Where the defendant never
testified, any error was not preserved for rev1ew.

United States v. Bilzerian, 926 F.2d 1285 (2d Cir. 1991):
The trial court ruled pre-trial that if the defendant testified
in a certain way (i.e., that he had a good falth belief he was
not violating securities laws), this would constitute an advice
of counsel defense and would result in a waiver of the attorney-
client privilege. The defendant took the stand but avoided
reference to his good faith belief. Any objection to the trial
court’s pre-trial ruling was not preserved, because the defendant
never fulfllled the condltlon of testlfylng to his good faith
belief.

United States v. Ortiz, 857 F.2d 900 (2d Cir. 1989): At a
pretrial hearing in a drug case, the trial court ruled that if
the defendant put on a personal use defense, the prosecution
would be permltted to introduce uncharged misconduct under Rule
404 (b) . The defendant did not put on a personal use defense at
trial. This operated to waive any objection to the in limine
ruling. "The proper method to preserve a claim of error in
similar circumstances is to take the position that leads to the
admission of the adverse evidence, in order to bring a fully
developed record into this Court."




United States v. D1Paolo, 804 F.2d 225 (2d Cir. 1986):
preserve error based on an in limine ruling holding 1mpeachment
evidence admissible against a defense Wltness, the w1tness must
testify at trial.

Unlted States v. Weichert, 783 F. 24 23 (24 .Cir. 1986): Luce
rule applles where the, gOVernment would lmpeach the defendant g
with ev1dence offéred under Rule 608. R

Palm1er1 V.}DeFarla, 88 F.3d 136 (24 Cir. 1996): Where the
plaintiff dec1ded to. take ‘an adverse judgment rather than
challenge niev1dent;ary rullng by brlnglng evidence at, trial,
the 'in limine rullng would not be reviewed on appeal. Thls was
simply. an attempt tkﬁevade the flnal judgment rule that would not
be tolera‘ed. The court empha51zes that the district judge
"contlnuai y,showed his Wllllngness to, rev151t all of hlS rullngs
dependlng upon; how the ev1 Ice developed "

Unlted Sthtes v. Bond 87 F.3d 695 (5th Clr. 1996) : Where.
trial court rules in limine that the defendant would waive his
fifth amendment privilege were he'to testlfy, the defendant must
take the. standwand testlfy in order to challenge that, rullng on,
appeal. ‘ :

Unlted States V. Smlley, 997 F. 2d 475 (8th Clr..1993)
Defendant waived objectlon on appeal by introducing evidence of
his conv1ct10n on., dlrect examlnatlon.

o

“V. Johnson, 903 F 2d 1219 (9th Cir. 1990): The
hat the defendant would have to try on certain
pthe stand to testlfy. Any objection to this’

‘erved because the defendant never took the

Unlted State
trial court rule
cloth1ng 1f he t
ruling was ‘not  pr;
stand. “ S » {

Unlted States v. williams, 939 F.2d 721 (9th Cir. 1991):
Objectlon to 1mpeachment evidence was not preserved, where the
defendant took the stand and impeachment was introduced on direct
examlnatlon. ; ‘

Unlted States v. DiMatteo, 759 F.2d 831 (1llth Cir. 1985):

Objectlon to impeachment of the defendant’s witness under Rule
608 is- not preserved unless the witness takes the stand.
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Rule 103 Provision Proposed by Professor Rice’s Evidence Project

Rulings in limine and contemporaneous objections. When an
objection to the admissibility of evidence is ruled upon in
limine and the judicial officer who will make the ultimate
determination of admissibility at trial makes an unequivocal -
ruling on that objection, the objecting party is not required to
renew the objection at trial. An in limine ruling shall be
considered equivocal unless the court states on the record that
its ruling is unequivocal. A court should consider whether the
evidence or circumstances developed at trial might affect an in
limine ruling before characterizing such ruling as unequivocal.

Comment on this proposal by the Advisory Committee Reporter--The
rule is different from our subcommittee’s proposal in several
respects. First, it does not cover the situation where a motion
to exclude evidence is granted in limine, and the party who loses
on the motion wants to know whether to proffer the evidence at
trial. Second, it defines in much more detail the kind of in
limine ruling which need not be revisited at trial. Third, it
applies only if the judge making the in limine ruling is also the
judge presiding over the trial. Fourth, it says nothing about the
Luce problem.

11




Uniform Rules Proposal

Effect of Pretrial Ruling. A pretrial objection to, or
proffer of, evidence must be timely renewed at trial unless, at
the request of .counsel, or sua sponte, ‘the court states that the
rullng ‘on the objectlon, or proffer, is. flnal.

Short comment by Advisory Committee Reporter--The proposal
governs only the renewal question. It does not touch on the Luce
problem nor on any of the broader aspects of in limine practice.
Our subcommittee was of the view that if we are to amend the
Federal Rules to deal with the renewal question, we should
prov1de broader guldance as to in limine practice generally.
Also, the proposal uses the term "flnal" instead of . our. term
"deflnltlvely resolved“ ‘ C ok ‘

12

B

g

-

3

i

7




sERETRERRI L 0 g g

1

A B

i ¥

¥

i

3

fﬂ

i

FORDHAM Lo Ben E>

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail: dcapra@mail.lawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Adding Procedural Provisions to Rules 404 (b) and 609.

Date: February 18, 1997

At the November, 1996 meeting, I was instructed to review
the possibility of adding procedural requirements to Rules 404 (b)
and 609, in order to provide more structure for courts in
determining the admissibility of evidence under those Rules. My
mission was to investigate the approaches of other jurisdictions,
with a special focus on the Uniform Rules and the Michigan Rule.
This I have done, and this memorandum provides a proposal for
amending Rules 404 (b) and 609 to include procedural limitations,
should the Committee decide that amending these rules is
advisable. No assertion is made one way or another as to whether
the Rule should in fact be amended.

This memorandum is in six parts. The first part sets forth
the current Uniform Rules proposal on Rule 404 (b), and provides a
short comment. The second part sets forth the procedural
provisions in Michigan Rule 404 (b), and provides a short comment.
The third part sets forth and discusses a proposal by the ABA
Criminal Justice Section to include procedural requirements in
Rule 609, with a short comment. Part Four sets forth the
procedural aspects of Michigan Rule 609, and provides a short
comment. (The Uniform Rules Committee proposes no procedural
additions to Rule 609). The fifth part sets forth proposed
amendments to Rules 404 (b) and 609 for this Committee to
consider, based on the above proposals. The sixth part is an
attachment of the Supreme Court’s decision in 0l1d Chief, which
must inform any attempt to amend Rule 404 (b).




Procedural Provisions in Proposed Uniform Rule 404(b)

Tentative Draft #2 of the Uniform Rules of Evidence would
add the following provisions at the end of Rule 404 (b): .

Evidence is not admissible under this rule unless:

(A) the proponent gives to the adverse party reasonable
notice in advance of trial, or during trial if the court
excuses pretrial notice on good cause shown, of the nature
of any such evidence the proponent intends to use at trial;
and the court

(B) conducts a hearing to determine the admissibility
of the evidence;

(C) finds by clear and convincing proof that the other
crime, wrong or act was committed;

(D) finds that the probative value of admitting the
evidence outweighs the danger of unfair prejudice; and,

(E) upon request, gives an instruction on the limited
admissibility of the evidence, as provided in Rule 105.

The first 'tentative draft of Rule 404(b) contained other
procedural requirements that were dropped, without explanation,
from the second tentative draft but that might (or might not)
interest this Committee. Those extra procedural requirements are:

1

1. the court finds that the evidence is relevant to a
fact of consequence other than conduct conforming with a
character trait; and

2. the court states on the record the fact of
consequence, the ruling and the reasons for admitting the
evidence. ‘ ’
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Comment on Uniform Rules Proposal

The first part of the proposal deals with notice. Unlike the
Federal Rule, the current Uniform Rule has no notice provision.
The proposed notice provision differs from the Federal Rule in
several respects: 1) It applies to all cases, not just criminal
cases; 2) It applies to any party seeking to offer evidence under
the Rule; and 3) It eliminates the necessity of a request by the
party against whom the evidence will be offered.

At the last meeting of this Committee, I took it, perhaps
wrongly, that the Committee was generally satisfied with the text
of the notice provisions strewn throughout the Federal Rules.
Therefore, the amalgamated provision proposed for Committee
consideration later in this memorandum does not contain a change
to the current notice provision in Rule 404 (b). Certainly,
though, changes could be 1mplemented along the llnes of the.
Uniform Rules proposal should the. Commlttee so dec1de

The procedural regquirements Set‘forth after the notice
requirement in the Uniform Rule appear straightforward, but
adjustments would have to be made to two of them to accord with
current Federal law: 1) The provision requiring clear and
convincing evidence of the uncharged misconduct is inconsistent
with Huddleston v. United States, which requires only evidence
sufficient to support a finding by a preponderance; 2) The
balancing test proposed is more exclusionary than the Rule 403
test currently used by the Federal courts. The proposal for
Committee consideration set forth later in this memo attempts to
modify the Uniform Rules proposal to account for these
differences.




Michigan Rule 404(b)-5Pro¢edural Aspects

As to procedures, Michigan Rule 404(b) has a subdivision (2)
which provides as follows'

(2) The prosecutlon in a criminal case shall provide
reasonable notice in advance of tr1a1 or during trial if
the court excuses pretrial notice on good cause shown, of
the general nature of any such evidence it intends to
introduce at trial and the ratlonale, whether or not
mentioned in [the illustrative list of permissible
purposes], for admitting the evidence. If necessary to a
determination of the admissibility of the evidence under
this rule, the defendant 'shall be required to state the.
theory or theories of defense, limited only by the
defendant’s pr1v1leg§ against sel§71ncr;m1natlon.
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Comment on Michigan Rule

A large part of the rule concerns notlce, and as discussed
above, I assume that the Committee is not interested in rev151ng
the notice prov1s1on of Rule 404 (b). The major difference in the
notice provision of the Michigan Rule is that it applies even in
the absence of a request by the defendant.

One provision that is in the notice clause is actually
separable from a notice requirement and mlght well be considered
by the Committee. The Michigan Rule requires the prosecution to
articulate the rationale for admitting the evidence of uncharged
misconduct. The argument for such a provision is that it will
help to focus the court, and might serve to prevent the kind of
blunderbuss arguments  that have been reported in some of the
cases. See, e.g., United States v. Rivera, 837 F.2d 906 (10th
Cir. 1988) (prosecutor argues that bad act evidence was
admissible for "four or five things, one of which is absence of
mistake, motive, intent, identity, I forget what all, there are
four or five"). K ‘ ‘

The Michigan rule further requires that the defendant
articulate the theory of the defense if the court finds that
necessary to determine admissibility. The premise of this
provision is that the probatlve value of the evidence for a not-
for-character purpose is often dependent on the defense pursued.
For example, if the defendant claims accident, a priory similar
act might be more probatlve than if the defendant claims
mlsldentlty If a provision requiring declaration of defenses is
included in any amendment, however, it must be made clear that
there is no attempt to regulate the prosecutor’s decision on
whether or not to accept a defendant’s stipulation. Such a
proviso is made necessary by the 0Old Chief case, which is
attached to this memorandum.




ABA Proposed Procedural Additions to Rule 609

The ABA Criminal Justice section has proposed two new
subdivisions to Rule 609 which would set forth procedures under
that Rule. Current subdivisions (c), (d) and (e) would be moved
down in the Rule to. (e) (£) and (g). .The procedural provisions
are as follows: T . R ‘

(c) Procedure.

(I) The party who intends to introduce any impeachment
pursuant to this rule shall give notice to the party against
whom such impeachment will be offered prior: to- 1mpanellng
the jury in the action. S

(2) The court shall articulate on the record the
factors considered in making its determination. The court
may cons1der such factors,‘among others, as the 1mpeachment
value of the prior crime, .the p01nt in time of the
conviction and the witness’lsubsequent history, the
similarity between the other crime and the charged crime if
the witness is a defendant in a criminal case, the
importance of the witness’ testimony, the importance of
credibility to the outcome of the action, and whether the
witness testified in the case in which he or she was
convzcted

(3) bProvided the witness is at some point afforded a
fair opportunity to reply, the conviction can be elicited
from the witness during examination or cross-examination,
established by public record, or.presented during the trial
by .other extrinsic evidence if the\publlc record is not
available and good cause is. shown

(d) Details of conviction.

Unless the right is waived by a party whose witness is
being impeached, the only details of the crime which may be
admitted for impeachment are the fact of the conviction, the
name of the crime (but this may not be given if the witness
is a defendant who is being tried for a similar offense),
the time, place and number of times convicted, and whether
the crime is a felony or a misdemeanor. If any statement is
made in mitigation, relevant rebutting details may be
allowed to be inquired into.

The comment by the ABA committee asserts that procedural rules
are required because currently circuits take a variety of
approaches, and generally the practice under Rule 609 is "quite
loose."
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Comment on ABA Proposal

The notice provision in the ABA proposal is in one sense
broader than the provision currently in the Federal Rule. The
Federal Rule’s notice requirement only applies to Rule 609 (b)
evidence. The Committee might consider whether that notice
provision should be applied to all convictions offered under Rule
609. If that is done, however, the notice provision should track
that in Rule 404 (b) exactly, because the same conviction is often
offered under both Rules. An anomaly arises under current
practice when a party fails to give notice of a conviction, and
then can, offer the conviction under Rule 609(a), but not under
Rule 404(b); this anomaly could be cleared up by adding a notice
provision ‘that would govern Rule 609(a) ds well as 609 (b) . I make
this point even recognizing that at the November meetlng the
Committee appeared to express some satlsfactlon with the notice
provisions currently in. the Federal Rules. '

The notice prov1s1on in the ABA proposal is problematlc in
at least two respects when it states ghat notice must be given
before the jury is 1mpaneled First, its appllcablllty to bench
trials is unclear; there is no reason why notice should not be
given in a bench trial if it is to be given in a jury trial.

Second, there is no provision for good cause excusal.

Another problem with the ABA proposal is that it seems to
require a balancing of the listed factors in every case. This
ignores the fact that convictions falling within Rule 609 (a) (2)
are automatically admissible--no balancing is permitted. So the
proposal needs to be amended to clarify its applicability.

The subdivision limiting the use of details of the
conviction is generally in accord with case law, but it ignores
the fact that these details might be admissible for other
purposes under other Rules. For example, a fact underlying a
conviction might be admissible under Rule 608, or to show bias.
The provision seems to indicate that the details are never
admissible except in rebuttal. The scope of the proposal must
therefore be clarified.

Finally, if new provisions are to be added to Rule 609, they
should be added to the end of the Rule. Moving provisions around
upsets settled expectations, impedes electronic searches, imposes
inconvenience on treatise writers and buyers, etc. That should
not be done unless there is a compelling reason to do so.




Michigan Rule 609--Procedural Aspects

Michigan Rule 6092 contains a procedural provision governing
a trial court’s balancing of probatlve value and prejud1c1al
effect. It prov1des.:f‘

(b) Determining Probatlve Value and Prejud1c1al Effect.
For purposes of the probative value determination required by
[the provision of Rule 609(a) dealing with non-crlmen-fa151
crimes], the court shall consider only the age of the' conv1ctlon
and the degree to whlch a conviction of the crlme is 1nd1cat1ve
of veracity. If a determlnatlon of prejud1c1al effect is
required, the court shall consider only the conviction’s
similarity to the charged offense and the possible effects on the
decisional process if admltﬁlng the evidence causes the defendant
to elect not to testlfy The court must artlculate, on the

record, the analy51s of each such factor.‘
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Comment on I\/Iiéhigan Rule

Like the ABA proposal, the Michigan Rule seeks to articulate
factors for the court to apply in assessing the probative value
and prejudicial effect of a proffered conviction. It seeks to
narrow the balancing process more closely than the wide-ranging
and flexible factors offered by the ABA. One problem arises with
the "effect on the decisional process factor." The trial court is
to consider what will happen if the defendant elects not to.
testify. The provision does not refer to a criminal defendant
only to a defendant. This leaves the same anomaly as was left by
the "to the defendant" language of Federal Rule 609 (a) as it was
initially enacted. The rule had to be amended because of its
anomalous application to civil cases. If a "decisional process"
factor is to be added to. a procedural provision, it should
probably require the court to consider the loss of testimony of
any witness who would be. subject to 1mpeachment

It should be noted that the Michigan Rule is much more
restrictive than the Federal Rule as to the types of convictions
that can be admitted. Under the Michigan Rule, i1f the crime does
not involve dishonesty or false statement, it must contain an
element of theft, and then a balancing process is conducted.
There is no reason, however, why a procedural provision like
Michigan Rule 609 (b) could not apply to, any balancing conducted
under the Federal Rule.




Proposed Amendment to Rule 404(b) for the Advisory
Committee to Consider

(b) Other crimes, wrongs, Or acts.—; Evidence of other
crimes, wrongs,‘or acts 1s not adm1ss1ble to prove the character

of a person in order to show action in conformity thereWith It

may, however, be admissible for other,purposes,‘such as: proof of

motive, oppOrtnnity,‘intent, prepa f‘fplan knowledge,

identity,‘or absence of mistake or cc1dent prov1ded that upon
request by the accused the prosecutnon 1n a criminal case, shall
provide reasonable notice in adwanceuof trial, or during trial if
the court excuses pretrial notice on good cause shown, of the
general nature of any such‘evidence it intends to use at trial.
Evidence is not‘admissible'under this subdivision unless the
court: (i) conducts a hearingdto determine the admissibility of
the evidence; (ii) finds evidence sufficient to support a
finding by the factfinder that the other crime, wrong or act was
committed; (iii) finds that the evidence is relevant to a fact of
consequence other than action in conformity with character; (iv)
finds that the prejudicial effect of the evidence does not
substantially outweigh the probative value of admitting the
evidence for a permissible purpose; (v)states on the record the
fact of conseguence, the ruling and the reasons for admitting the
evidence; and (vi) upon request, instructs the jury on the
specific purpose for which the evidence can be used, and

expressly advises the jury that the evidence cannot be used as

proof of action in conformity with character.
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Reporter’s Comment:

I did not include the procedural details from the Michigan
provision, in part because I find the requirements imposed on the
parties by that rule implicit in the requirements proposed on the
trial court by the Uniform Rule, which I used as a model. The
Commlttee is, of course, free to consider whether the Michigan
requlrements should be 1ncluded in any amendment——assumlng
without dec1d1ng that an amendment should be proposed in the
first place. :

I cpanged the Uniform Rule language concerning "criminal
dlspos1t10n" to "action in conformity with character" in order to
make it more parallel W;th the language currently employed in

Federal Rule 404 (b) .

11




Proposed Advisory Committee Note to Rule 404(b)

Appellate courts have often strongly suggested if not
required that trial courts conduct on-the-record hearings to
assess the adm1ss1b111ty of evidence of uncharged mlsconduct
offered under Rule 404(b) See Unlted States v. Roblnson, 700
F.2d 205 (Sth C1r.‘1983), cert ‘denied, 465 U. S. 1008 (1984),
United States V. Roberts, 88 F.pd 872 (10th C1r.,1996) (remanding
for an exp11c1t on-the record} etermlnatlon), United States v.
Na]lb 56, F.3d 798, (7th Cir., 1995) (same) Appellate courts have
also stressed that tr1a1 courtsmmqst carefully con‘lder the ,
identified purpose for admlttlng evidence of uncha = .
misconduct, and determine whether the evidence is probatlve for
that purpose. See}Unlted Stapes{v. Merriweather, 78 F,3d,1070
(6th Car.‘1996)‘(emp izing ‘Qe need for & close f areful
analysms of - ev1deu ‘ ¢ t?d m}scondu  Fi "
courts have stressed“that a l imiting instructi
permissible use of uncharged mlsconduct ev1dencé'1sscr1tlcal to
controlllng its prejud1c1al effect. See United States v.
Hardwell, 80 F.3d 1471 (10th cir. 1996) (finding a limiting
1nstruct10n insufficient where it gave the "laundry list" of
permissible purposes under the Rule rather than being tailored to
the perm1s51ble purpose for whlch the ev1dence was offered, and
where it failed to expressly adv1se the jury that the ev1dence
could not be considered as proof of criminal disposition).

In accordance with these concerns expressed by appellate
courts, the amendment provides a structure for trial courts to
employ in determining the admissibility of evidence of uncharged
misconduct. Subd1v1s1on (ii) codifies the standard set forth in
Huddleston v. United States, 485 U.S. 681 (1988).
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PropoSed Amendment to Rule 609 for the Advisory Committee to
Consider '

Rule 609 Impeachment by Evidence of Conviction of Crime
(a)General rule. — For the purpose of attacking the

credibility of a witness,

(1) evidence that the witness other than an accused has
been convicted of a crime shall be admitted, subject to Rule 403,
if the crime was punishable by death or imprisonment in excess of
one year under the law under which the witness was convicted, and
evidence that an accused has been convicted of such a crime shall
be admitted if the court determines that the probative value of
admitting this evidence outweighs its prejudicial effect to the

accused; and

(2) evidence that any witness has been convicted of a crime
shall be admitted if it involved dishonesty or false statement,

regardless of the punishment.

(b)Time limit. — Evidence of a conviction under this rule is
not admissible if a period of more than ten years has elapsed
since the date of the conviction or of the release of the witness
from the confinement imposed for that conviction, whichever is

the later date, unless the court determines, in the interests of

13




justice, that the probative value of the conviction supported by

specific facts and circumstances substahtially outweighs its

prejudicial effect. HewevefT—evideﬁee—ean—eeﬁvie%ieﬂ—mere—Ehaﬁ

4

(c) Effect of pardon, annulment, or certificate of
rehabilitation. — Evidence of a conviction is not admissible
under this rule if (1) the conviction has been the subject of a
pardon, annulment, certificate of rehabilitation, or other
equivalent procedure based on a finding of the rehabilitation of
the person convicted, and that person has not been convicted of a
subsequent crime which was punishable by death or imprisonment in
excess of one year, or (2) the conviction has been the subject of
a pardon, annulment, or other equivalent procedure based on a

finding of innocence.

(d) Juvenile adjudications. — Evidence of juvenile
adjudications is generally not admissible under this rule. The
court may, however, in a criminal case allow evidence of a
juvenile adjudication of a witness other than the accused if
conviction of the offense would be admissible to attack the

credibility of an adult and the court is satisfied that
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admission in evidence is necessary for a fair determination of

the issue of guilt or innocence.

(e) Pendency of appeal. — The pendency of an appeal
therefrom does not render evidence of a conviction inadmissible.

Evidence of the pendency of an appeal is admissible.

(f) Procedure.

(1) Upon request of the party against whom a conviction will
be offered, the party who intends to introduce any conviction
pursuant to this Rule shall provide reasonable notice in advance
of trial, or during trial if the court excuses pretrial notice on

good cause shown.

(2) The court shall articulate on the record the factors
considered in making its determination of admissibility of
evidence offered under either subdivision (a) (1) or subdivision
(b) of this rule. The court may consider such factors, among
others, as (i) the degree to which a conviction of the crime is
indicative of veracity; (ii) the point in time of the conviction
and the witness’ subsequent history; (iii) the similarity between
the conviction offered for impeachment and the charged crime if
the witness is either a defendant in a criminal case or a witness

who would be associated with the defendant; (iv) the importance

15




of the witness’ testimony; (v) the Importance of credibility to
the outcome of the action; (vi) other evidence offered or to be
offered by the party to impeach the witness; and (vi) whether the
witness testified in the case in which he or she was convicted.
If a conviction is admitted at trial under this Rule, the court
must, upon request, instruct the jury on the specific purpose for
which the evidence can be used, and expressly advise the jury
that the evidence cannot be used as proof of criminal

disposition.

(3) Provided the witness is at some point afforded a fair
opportunity to reply, the conviction may be elicited from the
witness during examination or cross-examination, established by
public record, or presented during the trial by other extrinsic
evidence if the public record is not available and good cause 1is

shown.

(g) Details of comviction.

Unless the right is waived by a party whose witness is being
impeached, the only details of the crime that may be admitted for
impeachment under this rule are the fact of the conviction, the
name of the crime, the time, place and number of times convicted,
and whether the crime is a felony or a misdemeanor. If any
statement is made in mitigation, inquiry into rebutting details

may be permitted.
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Reporter’s Comment:

This proposal basically combines what I believe to be the
best-drafted parts of the ABA and Michigan versions, and adapts
them to the Federal Rule. No opinion is expressed as to the
merits of these provisions. I can say that the procedural
provisions track the appellate cases on this subject, including
one I added--that the court should assess whether the witness has
already been impeached with other material. I cut the parenthesis
in the ABA proposal which would have prohibited the name of the
conviction from being brought out when the conviction is similar
to, that with which a criminal defendant is charged In my
]udgment the possibility of prejudicial effect from such a
practice will already. have been factored in under the procedures
prov1ded in proposed, subdivision (f). I opted for the more
flex1ble balanc1ng approach provided by the ABA proposal as
opposed to the more structured Mlchlgan rule, mainly because the
flex1ble approach seems more in accordance with the federal case
law. i

‘1

The notice prov1s1on of Rule 609(b) is deleted to provide

for a nqtlce provision generally appllcable to all conv1ctlons

offeredhpnder the Rule.’ Obv1ously, this is a matter of judgment
for the gommlttee. The notice requlrement is wrltten to parallel
that of Bule 404(b), including the provision that the requirement
is not trlggered unless; the oppos1ng party requests .notice. As I
stated above, it is important to have substantlvely identical
notice requlrements for both Rule 404(b) and Rule 609 since at
least inicriminal cases, the same conviction is’ often offered
under both Rules. Admlttedly, the notice requlrements are
dlfferent in that Rule" 404(b) s notice requlrement applles only
in criminal: cases where the evidence is . offered agalnst the
accused. \Whlle ‘the. proposed Rule 609 notice requlrement is
broader, it 1siusually only criminal cases in, Whlch ‘a conviction
would be: proffered utider both Rules. The Commj‘tee may wish to
cons1der‘ howeVer elther limiting the notlcep rov1s1on of Rule
609 to crlmlnal cases, or expandlng the notlceuprovis1on of Rule

404 (b) to apply to c1v11 cases.

I thought it appropriate to include a provision mandating a
specific limiting instruction upon request. This parallels the
provision in the Rule 404 (b) proposal.

17




Proposed Advisory Committee Note to Rule 609

Subdivision (f) spells out the procedure that the parties
and the court must follow in determining the admissibility of
convictions, offered under the Rule. This subdivision requlres a
party to glve notice ‘of intent to offer any conviction under the

Rule. The notlce requlrement applles to both civil and crlmlnal
cases. k

Most appellate courts have urged trial judges ‘to make Rule

609 rurlngs after'a hearlng, and to make flndlngs on the record.
See Unlted ‘States V. Preston,‘608 F 2d 626 (Sth C1r 1979),‘cert.
‘GlU.S. 940 (1980), Unlted States V. Hbod 748 'F.2d 439

984). Requlrlng a hearlng w1uh on~the record flndlngs

urt and expedltes appe llate “‘** ; factors se
CRU e to be; consudere by the court 1njdeterm ning
the adm ‘blllty of a proffered conv1ctEon‘are the factdrs*that
are often discussed by the courts. See generally Unlted States v.
Llpscomb 702 F.2d 1049 (D.C.Cir. 1983),‘and United Statesﬂv
Givens, 767 ‘F. bd 574 (9th Clr ),‘cert denled 474wU S. 953
(1985), for‘an excellent dlscuss1on of these*factors. See also
United States 'v.' Toney, 27 Fi3d. 1245 (7bh Cir. . )

. the 31m11ar1ty between the prlo‘ﬁ
charged)g‘The“factors set 'forth i
intended s tiis
making an

T
concernﬂng’the

l ¥ ' i
factorSult used 1n the balanc1ng @

Tl T
\

Subdlvns1on“
used for 1mpeac{‘ent are not generally adm
This provisi in accordance ﬁlth the ¢
States v. Albers, 93 F.3d 1469 (10th Cir.’"

"only the pfldr onviction, its general i ire, & an,

felony range W falrhgame" under‘Rule 6 9)‘ Unlt_d States V.
Robinson, 8l 398" (Vth Cir. 1993) The detalls,of the ‘
conviction mby”be‘adm1ss1ble for' ‘some other phrpos however
such as to impeach the witness under Rule 608, or~to prove bias.
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CRIMINAL LAW AND PROCEDURE—Firearms

In prosecution under 13 USC 922(g)(1) for possession of
firearm by felon, trial court abuses its' discretion under
Fed.R.Ev. 403 to exclude relevant evidence ' that is unfairly -
prejudicial when it admits into evidence name and nature of
defendant’s prior conviction over defendant’s offer, of admission
to felon-status element, and prior conviction is for offense that is
likely to lead jury to convict on some improper ground. (Old
Chief v. U.S., US SupCt, No. 95-6556; 1/7/97) .. Page 4049

Full Text of Opinion

No. 956556

JOHNNY LYNN OLD CHIEF, PETITIONER v.
UNITED STATES

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT

Syllabus

No. 95-6556. Argued October 16, 1996—Decided January 7, 1987

After a fracas involving at least one gunshot, petitioner, Old Chief, was
charged with, inter alie, violating 18 U. S. C. §922(gX1), which pro-
hibits possession of a firearm by anyone with a prior felony conviction.

He offered to stipulate to §922(gX1)'s prior-conviction element, arguing
that his offer rendered evidence of the name' and nature of his prior
bodily injury—inadmissible because
its “probative value {was] substantially outweighed by the danger of
unfair prejudice . . . ,* Fed. Rule Evid. 403. The Government refused
to join the stipulation, however, insisting on its right to present its
own evidence of the prior conviction, and the District Court agreed.
At trial, the Government introduced the judgment record for the prior
conviction, and & jury convicted Old Chief. In affirming the convic-
tion, the Court of Appeals found that the Government was entitled
to introduce probative evidence to prove ‘the prior offense regardless

offense—assault causing serious

of the stipulation offer.

Held: A district court abuses its discretion under Rule 403 if it spurns
a defendant’s offer to concede a prior judgment and admits the full
judgment record over the. defendant’s 'objection, when' the name or
Pgture of the prior offense raises the risk of a verdict tainted by
fmproper considerations, and when the' purpose of the evidence is

solely to prove the element of prior conviction.

. @ Contrary to Old Chief’s position, the name of his prior offense
as contained in the official record is relevant to the prior-conviction

‘clement. That record made his §922(gX1) status “more probable . . .

OPINION A%;OUNCED JANUARY 7, 1997

than it [would have been] without the evidence,” Fed. Rule Evid. 401;
and the availability of alternative proofs, such as his admission, did
not affect its evidentiary relevance, 'see-Advisory Committee’s Notes
on Fed. Rule Evid. 401, 28 U. S. C.. App., P 859.

(b) As to 2 criminal defendant, Rule 403’s term “unfair ;;rejudice"

speaks to the capacity of some concededly relevant evidence to lure

the factfinder into declaring guilt on an improper basis rather than
on. proof specific to the offense charged. Such improper grounds
certainly include generalizing from a past bad act that a defendant
is by propensity the probable perpetrator of the current crime. Thus,
Rule 403 requires that the relative probative value of prior-conviction
evidence be balanced against its prejudicial risk of misuse. A judge
should balance these factors not only for the item in question but also
for any actually available substitutes. 'If an alternative were found
to have substantially the same or gréater probative value but a lower
danger ¢f unfair prejudice, sound judicial discretion would discount
the 'value of the item first offered and .exclude it if its discounted
probative value were substantially outweighed by unfairly prejudicial
risk. ' .
(¢) In dealing with the specific probl«?m raised by §922(gX1) and its
prior-conviction element, there can be no question that evidénce of the
name or nature of the prior offénse genérally carries a risk of unfair
prejudice whenever the official record'would be ‘arresting enough to
lure a juror into a sequence of bad-character reasoning. ,01d Chief
sensibly worried about the prejudicial efféct of his prior offense. His
proffered admission also presented the District Cort with glternative,
relevant, admissible, and seemingly. conclusive, evidence of the prior
conviction. .Thus, while the name of the prior oﬁ'eqse‘ma‘y‘;have been
technically relevant,. it addressedj‘lio‘detaﬂ in the definition, of the
prifr-conviction elément that would not have been covered by the
stipulation or admission. o ) :
(d).01d Chief’s offer supplied € "d}‘ent:iaryvalm at }eagt‘equ.;ivalent
4o what the Government's own evidence carried. The accepted rule
that the prosecution is entitled toiprove its case free &0me any defen-
dant's option to stipulate the‘evid‘quer @way has virtually mo applice-
tidn when the point at issue is a defendant’s legal status,’ Here, the
most the jury needed to know was'that the edhviction admitted fell
within the class of crimies that Congress thought'should bar a convict
from possé&mg a'gun. More obviously, ‘the proof of status went to
adelement entirely outside the nstural sequence of whalt O1d Chief
‘wds charged with lthinking and dding to commit the current offense.
Since there was mo cognizable ﬁaﬁ‘egence between, the ievidentiary
significance of the admission and’ the official record’s: legitimately
probative component, and since the functions df ‘the competing evi-
ddnge were: distipguishable only by the riskiinherent in the one and
“wholly shient from the other, the'only reasonable conclusion was that
‘tHe risk of unfair prejudice substantially otitweighed the conviction
record' discounted probative valie. Thus, it was an ab ise of discre-
tion toj;admit the conviction reco When. the' defendant’s admission
ReeirrA A T A
o I

I . .
56 F. 3‘d‘175, reversed and remanded.

SOUTER, J., delivered the opinion of the Court, in which STEVENS,
KENNEDY, GINSBURG, and BREYER, JJ., joined. O'CONNOR, d., filed 2
dissenting, opinion, in which REENQUIST, C. J., and SCALIA and

. THOMAS, JJ., joined. ' ‘

3

 NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
‘being done in connection with this case, at the time the opinion is issued. The
,syllabus constitutes no part ,of the opinion (of , the Court but has beed
prepared by the Reporter of D jons for the conveni of the reader, See
United States v, Detroit Lumber Co., 200 US. 321, 337:

Section 4

Copyright © 1997 by The Bureau of National Affars, Inc.
0148-8139/97/30+$1.00 /

the
mugethc Reporter of Decisions, Supreme Court,of the United States, Washing-

ton, D.C. 20543, of any typogra] ]
cosrections may be made before the preliminary print goes to press:
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JUSTICE SOUTER delivered the opinion of the Court.

Subject to certain limitations, 18 U. S. C. §922(g)1)
prohibits possession of a firearm by anyone with a prior
felony conviction, which the government can prove by in-
troducing a record of judgment or similar evidence iden-
tifying the previous offense: - Fearing prejudice if the
jury learns the nature of the earlier crime, defendants
sometimes seek to avoid such an informative disclosure
by oﬁenng to. concede the fact of the ‘prior conviction.
The issue here is whether a dlstnct court, abuses 'its
discretion if it spurns such an offer and admits the full
record of a prior, Judg'ment,iwhen the' name 6t ‘nature of
the prior ‘offense,raises the risk of 'a verdlct f)aiﬂted by
improper con51derat10ns, and when the pul:p f‘df“‘fthe
ev1dence . 1s{sole1y o ‘prove the element of P 'or con-

% m
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He ‘offera ’stp latm
NN | ,
FETER ‘M»uung 1S %’W e b ry
tha Mﬁ nishabld by
pnsonm"en“ \‘7’:’“\%He ar-

gued that the ‘ of ‘the prior
conviction) rend, e of the name and nature of
the offenseum er. Rule 403 of the Federal
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vl ger, bemg that unfau' preju-

IS
t: ‘the ewdegtuix"y‘l il
tion: Unzted‘ Stazsd vl Abel, 469

rilings of -

'

dice from that evidence would substantially outweigh its
probative value: He also proposed this jury instruction:

“The phrase crime pumshable by nnprxsonment for

a term exceeding one year’ generally means a crime

. which is a felony. The phrase does not. include any

state oﬁ'ense classified by the laws of that state as

a misdemeanor and punishable by a term of impris-

onment of two_years or less and certain crimes con-
cerning the regulatlon of business practices.

“[1] hereby: instruct, you that Defendant JOHNNY

LYNN OLD CHIEF has been convicted of a crime

pumshable by 1mpr1sonment for a term exceedmg

[P

one year.” App 1.2 ety

The Assistant United States Attorney refused to join ~

in a stlpulatxon, insisting on his right to prove his case
his own way, " and ‘the District Court’ agreed ruhng orally
that, ,“If, he: doesn’t/ want to stlpulate he doesn’t have
to.” Ap 15—16 At trial, over renewed: dbjectlon, the
mtroduced the ‘orderh of Judgment and com-
107 conymtlon. Tlns document
er|18, 1988, he “did knowingly
‘ Fenner, ,‘Sald assault
g or, h;.chIIO‘Id ‘Chief
'>year mmpnsonment App 18—19
The jury fuund OId Chief gmlty on all counts and he
appealed.

o
|

zProposals for instructing the jury in this case proved fo be peril-
ous. We will not discuss Old Chief’s proposed instruction beyond
saying that, even on his own legal theory, revision would have been
required to dispel ambiguity. The jury could not have said whether
the instruction that Old Chief had been convxcted of a crime punish-
able by mpnsonment for more than one year meant that, as a
matter of law, his conviction fell within the definition of “crime pun-
ishable by imprisonment for a term exceeding one year,” or was in-
stead merefly 2 statement of fact, in which case the jurors could not
have detezmméa whether the predxcate offense was within one of
the statute’s categorical exceptions, a “state . . . misdemeanor . .
pumshable by a term ... of two years or less or a “busmess
crime. The Dlstnct Court did not, however, deny Old Chief’s motion
because of the, artless mstrucuon he proposed, but because of the
to be discussed below, that permits the ‘Government to
W ewdence L
Chzef’s proposed mstructxon was defective even under
he mewed it, the instruction actually given was errone-
: the \Government’s yiew, of the Jaw. AThe District Court
u have also heard ewdence that the defendant has pre-
I ¥, been ico nwcted of a felony. You may consider that evidence
only as 1%"Eéé5r”‘affect the: defenda‘nts behevablhty as, a witness. You
may not ¥ons der 2 prior comnctxon as ev1dence of gmlt of the crime
for whi‘chy‘[tl‘i“‘ ndant is nowion trial.”; App. 31. This instruction
invited L” fusion!|i First, of course, if t.he jury had' ‘applied it liter-
ally therthwol «:‘;have been, an) acquxtta] for the wrong reason: Old
Ch.lef wa.'yl g ‘tna‘l for, among other pﬁ'enses, being a‘felon in posses-
sion, apfi“\llf tlhewgury had not cons1dered .the, ewdence of prior convic-
tion it rcqfq]d; not\have found, that he \‘vas a felon. Second, the re-

the ihstruction referred to an 1ssue that was not in the
it is u-ue that pnor-oﬁ'ense ewdence may in a proper
e for mpeachment, even if for' no other purpose,
0! titioner, d1d ‘not ”testxfy at tnal there was no

“no‘ ‘ Dﬁstqct Court's suggestlon that
the Jurors could @onsxder the pnor convu:txon a8 unpeachment evi-
" aplt \for th\s verror ‘lxes at le ast as much with Old Chief

et

ld Cluef apparently sought some
=st oulyN a.‘fber the court had

tLfim't Tuesday in Sept‘c‘mbcr, last Tuesday in July
fihStreet, N.W., Washington, D.C. 20037. Subscnpu'
? mage rates postage paid af Washmgton, D.C, and at addi onal j ailing; offices. .

v u» Wt

Tuesday in Dccember by The Bureau of National
(payable in advance) $856 first ymr and $809 per

'
(I ATIE

]

g
H

)

"}

s

)

P

3

]

),

g e

r

[

]

=

[—

F«‘

o

¥




]

1

'

3 1

i

H

1

™

a3 O

ey
[ 3

S

3

.

1 17

T
'S
<

Py f

1-7-97

The United States LAW WEEK

65 LW 4051

The Ninth Circuit addressed the point with brevity:

“Regardless of the defendant’s offer to stipulate,
the government is entitled to prove a prior felony of-
fense through introduction of probative evidence.
See United States v. Breitkreutz, 8 F. 3d 688, 690
(9th Cir. 1993) (citing United States v. Gilman, 684
F. 2d 616, 622 (9th Cir. 1982)). Under Ninth Cir-
cuit law, a stipulation is not proof, and, thus, it has
no place in the FRE 403 balancing process. Breit-
kreutz, 8 F. 3d at 691-92.

“Thus, we hold that the district court did not
abuse its. discretion by allowing the prosecution to
introduce evidence of Old Chief’s prior conviction to
prove that element. of the unlawful possession
charge.” No. 94-30277, 1995 WL 325745, *1 (CA9,
May 31, 1995) (unpublished), App: 50-51.

We granted Old Chief’s petition for writ of certiorari
because the Courts of Appeals have divided sharply in
their treatment of defendants’ efforts to exclude evidence -
of the names and natures of prior offenses in cases like
this. 'Compare, e.g., United States v. Burkhart, 545
F. 2d '14, 15 (CA6 1976),‘ United States v. Smith, 520
F. 2d 544, 548 (CA8 1975), cert: denied, 429 U. S. 925
(1976); and‘ Unzted States .v. Breztkreutz 8 F. 3d 688,
690-692 (CAQ 1993) '(each” recognizing a right on the
part of the Govemment to refuse an offered st1pu1at10n
and proceed with its own eviderice of the prior offense)
with United States i Tavares, ‘21 F. 34 1, 8-5 (CA1l
1994) (en ban ),V‘ Umted States v. Poore, 594 F. 2d 39,
40-43 (CA4 1979), ‘Unzted ’States v. Wacker, 12 F 3d
1453, 1472—1473 (CAlO '1995); | and ‘Umted States v.
Jones, 67F.'3d 320 322—325 (CADC 1995) (each holding
that the defeﬁd aht’s| s/ offer to- stipulate to or to admit to
ior Convictionitriggers an dbligation of the district
court fto ehmulate the name and\ nature of the underly-
ing offens from wthe i!‘case' by ohe means or another). We
now reverée the! Judgmen of the! N1ntl1 Circuit.

‘ «} i I‘\I‘
A
As a threshold matter, there is Old Chief’s erroneous
argument that the name of h1s pnor offense as con-
tained in the record of convxctlon is irrelevant to the
pnor-comnctlon element, and for that reason inadmissi-
ble under Rulé 402 of the Federal Rules of Ewdence
Rule 401 defines relevant- ev1dence as having “any ten-
dency to make the existence of any fact that is of con-
sequence to ‘the determmat;on of the action more: prob-

- able or less probable than it would be without-the evi-

dence.” Fed: Rule Ev1d 401. To be sure, the fact that
Old Chief’s pnor conviction was for assault resultmg in
serious bodily injury rather than, say, for theft was not
itself an ult1mate fact as if the' statute had specifically
required proot" lof mJunouSwassault But its demonstra-
tion was a step on one: ewa‘entlary route to the ultimate
fact, since it servetl to, place i0ld. Chxef within a partlcu-
lar sub—class of oﬁ'enders for whoin firearms possession
is outlawed bﬂ §922(g)(1)‘ A documentary record of the
conv1ct10n for that named o ense - was thus relevant evi-

oo .
TR

3
3«aAl] 1i’el« vant evxdence xs admxss1ble, except as otherwise provided
by the, LCo-nstmutlon of the United States, by Act of Congress, by
these rnl Jﬂor hy<other rules preseribed ‘by the Supreme Court pur-
suant to statu ry authonty Evidence which is not relevant is not
admissible* Fed. Rule Evid. 402.

dence in making Old Chief’s §922(g)(1) status more prob-
able than it would have been without the evidence. -

Nor was its evidentiary relevance under Rule 401 af-
fected by the availability of alternative proofs of the
element to which it went, such as an admission by Old
Chief that he had been convicted of a crime “punishable
by imprisonment for a term exceeding one year” within
the meaning of the statute. The 1972 Advisory Commit-
tee Notes to Rule 401 make this point directly:

. “The fact to which the evidence is directed need
not be in dispute. While situations will arise which
call for the exclusion of evidence offered to prove a
point conceded by the opponent, the ruling should be
made on the basis of such considerations as waste
of time and undue prejudice (see Rule 403), rather
than under any genéral requirement that evidence
is admissible only if directed to matters in dispute.”
Advisory Committee’s Notes on Fed. Rule Evid. 401
28 U. S C App., p. 859.

If, then, relevant evidence is inadmissible in the pres-
ence of other eviden]ce related to it, its exclusion must
rest not on the ground that the other evidence has ren-
dered it “irrelevant,” but on its character as: unfairly
pre3ud1c1al cumulative or the hke, its relevance notwith-
standmg ‘ w

. B

The prmc1pa1 issue is the scope of a trial judge’s dis-
cretion, under Rule 403, which authorizes exclusion of
relevant evidence when its \“probatlve value is substan-
tially outweighed by the danger of unfair prejudice, con-
fusion 'of the issues, or msleadmg the jury, or by consid-
eratlons of undue. delay, yvaste of time; or needless pres-
entation of cumulatwe evxdence Fed. Rule Ev1d 403.
Oold' Chlef relies on: the danger of unfau' prejudice.’

» 1 ‘

The term “unfair prejuchcé as to a criminal defend-
ant, speaks to the capacity ‘6f some concededly relevant
evidence to.lure the factfinder into declaring guilt on a
ground different from proof specific to the .offense
charged: See- generally 1.J. Weinstein, M. Berger, &
J. McLaughlin, Weinstein’ s‘l Evidence; 9403[03]1 (1996)
(discussing the meaning of “unfair preguchce ‘under Rule
403). So, the Committee ‘\Nttes to Rule. 403 explam,
“Unfair preJudlce ‘within its contextymeans an undue
tendency to suggest decision lon :an improper bas1s, ,com-
monly, though not necessargljf an emotional one.” . Ad-
visory Committee’s Notes: on; Fed Rule Evid. 403 28
U. 8. C. App .p- 860. ;

*Viewing ev1dence of the name of the prior offense as relevant,
there is no reaéon to dwell on the' Government’s argument that rele-
vance is to be determmed with respect to the entire item offered in
evidence (here, ithe entire record!of conviction) and not with refer-
ence to dlstmgushable sub-units of that object (here, the name of
the offense and the sentence recgived). We see no impediment in
general to a dlstnct oourt’s determmatmn, after objection, that some
sections of a document ‘are relevant within the meaning of Rule 401,
and others urelevant and madmlsslble under Rule 402. .

"’Petxtmner algo’ suggests that we'might find a prosecutor’s refusal
to accept an adequabe stlpulatmn and jury instrictioh in the narrow
‘context presented by | tlns case to be prosecutonal misconduct. The
argument is.that, smce, a, prosecutor is charged thh the pursuit of -
just convzctxons, not v1ctory by! fau‘ 'means or foul any ethical prose-
cutor must agree to snpulate in the sitbation here. But any ethical
obhgaho'n will depend tn ‘the oonstructmn of Rule 403, and we have
no reason to' annapaté related etlucal lapses once 'the meaning of
the rule is settled.
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Such improper grounds certainly include the one that
Old Chief points to here: generalizing a: defendant’s
earlier bad act into bad character and taking that as
raising the odds that he did the later bad act now™
charged (or, worse, as calling for preventwe conv1ct10n'
even if he should happen to be innocent momentanly)1
As then-Judge Breyer put it, “Although .

gu11t it will convict anyway because a bad person’de-
Serves pumshment—-—creates a pre;udmml effect that:out~
weighs” ‘dinary itelevance.” United ‘States'v.:Moccia,
681 'F. 2d 61, 63 (CA1 1982) Justlce ,Jackson descnbed
how the‘ law has- handled thls nsk T

jinmdhi-1
H, “

o ‘
proﬁhbifi‘c"y his
guﬂt Not that the law mvests‘ the- defendant With

T resumptmnu -of .good

g"‘i‘cally‘be pérsuaswe that )

ator of 'the.
chai-acter

N !
los, unfair surprise and’

U nzted States, 335

" m

)]
item «of ex

‘propensity "
evidence’ is relevant, the risk that a jury w111 convict for
crimes other than those charged—or that, uncertain of

character, Greer WL Umted .

ruling must be made.® This second approach would
start out like the first but be ready to go further. On

‘ ob3ect10n, the court would decide whether a particular
" jtem of evidence raised a danger of unfair prejudice. If
" it did, the judge would go on to evaluate the degrees of
‘probatlve value and unfair prejudice not only for the

item. in -question but for any actually available substi-
tutes as well. If an alternative were found to have
substantially . the same or greater probative.value but a
lower danger of unfair prejudlce, sound: Judlclal discre-
tion would discount the value of the item, first offered
and exclude it if its discounted probatxve value were
substantla]ly outwelghed by unfairly prejudlcxal tisk: As
we will expl in later o, ‘the judge would. have to make
these calculatmns ‘with an appreclatxon of 'the offering
a.rty’s need for ewdennary nchness and na.n'at1ve
1ntegnty m presentmg‘ »
two pleces of ‘ewdehce mlght go to the sami poifit,
not, . of course, necessanlymmean that nly one;of
,m1ght .come in. It .would "only ‘t
applymg ‘Rulé 403 could reasonably
to’ theIl probatlve'v lof &

back to offermg substituts
strange rule. It would bé very odd for the law of evi-
dence to recogmze thg qapger of unfaxr prejudlce only to
confer isuich, ot o&' [‘LL on th ‘»subject

es',l% thwen
£ haf'] oun

I It 15 ’u u "
decxston»} rom‘m perspe
review by hndsxght ;

Al

past cuu‘ ieti
the »evxdpncev% y
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conceded. Such a concession, according to the Notes,
will sometimes “call for the exclusion of evidence offered
to prove [the] point conceded by the opponent . ...
Advisory Committee’s Notes on Fed. Rule Evid. 401, 28
U. S. C. App., p. 859. As already mentioned, the Notes
make it clear that such Tulings should be made not on
the basis of Rule 401 relevance but on “such consider-
ations as waste of time and undue prejudice (see Rule

e
@

- 403) ....” Ibid. The Notes to Rule 403 then take
{ up the pomt by stating that when a court considers
- “whether to exclude on grounds of unfair pre_]udme the

“availability of other means of proof may ... be an
appropriate factor.” Advisory Committee’s Notes on Fed.
Rule Evid. 403, 28 U. S. C. App., p. 860. The point gets
a .reprise in the Notes to Rule 404(b), dealing with
adm1551b1hty when a given evidentiary item has the dual
nature of legitimate evidence of an element and ille-
g1t1mate 'evidence of character: “No mechanical solution
is offered. The determination must be made whether
the danger of undue preJudlce outwe1ghs the probative
value of the evidence in view of the availability of other
means of proof and other facts. appropnate for making
decision of this kind’ under 403.” Advxsory Committee’s
Notes on Fed. Rule Evid. 404, 28 U. S.'G. App., p. 861.
Thus. the notes ‘leave no question that when Rule 403
confers' 'discretion by providing” that, ewdenoe ‘may” be
excluded, the dlscrenonary Judgment may be informed
not only by assessing an! ev1dent1ary item’s | twm; ten-
dencies, but by placing the result 6f that assessment
a.longs1de similar assessments of evidehtiary alternatives.
! See 1, McCormlck 782, and n. 41 (su‘ggestmg‘““that Rule
403's: proba’nve value signifies the “m ginal probatlve
value of the ev1dence relat1ve, to the ther ev1dence in
the icase); 22 C. Wright & K. Grahatli, Federal!Practice
and Procedure §5250, pD. 546-547 (1978) (“The‘probatlve
worth of any pa.rt1cular bit of ev1de fice is‘obviously af-

fected hy the, scarcity or abundance of other evidence on
the, same po1nt”) ‘ ' " S
r . o 9

In dealing ‘with the specific problem ralsed by
§922(g)(1) and its pnor—convmtlon element, there can be
no questmn that evidence of the name or nature of the
prlor oﬁ‘ense generally carries a1nsk of unfaxr prejud1ce
to the defendant. That risk will vary from case to case,
for 'the reasons already given, but. will be substantlal
whenever ‘the offici. | record. offered by the. government
would be a‘rrestmg enough to lure a juror itito a se-
quence of . had character. reasomng. Where\ a prior
convittion was for a‘LLgun cnmeh,or ‘ofe smllaruto other
charges in (

{

S B G T O B

&

1

L

4{ pendmg ¢casé the [risk iof unfalr prejudice
would be ! ee'ﬁemaﬂy(" obvious, -and;; 01d ‘Chief/ sensibly

rr ed tHath the pré Jud1c1a1 eﬁ'ect of l-us“pnor assault
'tlon‘ s1gmﬁcant enough wm;h respect to the current

arges “E.lone, wotﬂd take

% 7]

)
2
-

"It 1s t:rule‘L thh 4 pnor* oﬁ'ense may be so'far removed in time or
natire: from th‘
that 1ts potentml"to prejud.lce the defendant‘ unfairly will be mini-~
mal. Some prion oﬁ‘enses, in fact, may even ‘have some potential to
pre_)udxce the Government's case unﬁnrly ‘Thus an extremely old

convxctan for }' elatnrel‘y minor felony that nevertheless qualifies
under' ‘the | i

'

’!,sf:nke many Jurors‘ as a foolish basis for

™ 1

71
-

-

™y

dded welghtwﬁ'om the .

The District Court was also presented with alterna-
tive, relevant, admissible evidence of the prior conviction
by Old Chief’s offer to stipulate, evidence necessarily
subject to the District Court’s consideration on the mo-
tion to exclude the record offered by the Government.
Although Old Chief's formal offer to stipulate was,
strictly, to enter a formal agreement with the Govern-
ment to be given to the jury, even without the Govern-
ment’s acceptance his proposal amounted to an offer to
admit that the pnor-cormctmn element was satisfied,
and a defendant’s admission is, of course, good ev1dence
See Fed. Rule Evid. 801(d)(2)(A).

Old Chief’s proffered admission would, in fact, have
been not merely relevant but seemingly conclusive evi-
dence of the element. The statutory language in which
the prior-conviction requirement is couched shows no
congressmnal concern with the specific name or nature
of. the prior offense beyond what is necessary to place it
within the broad category . of quahfymg felonies, and Old
Chlef cdlearly meant to admit that his felony did qualify,
by stipulating “that the Government has proven one of
the essent1a1 elements of the oﬁ'ense App. 7. As a
consequence, although the name of the prior offense may
have been technically relevant,, it addressed no detail in
the definition of the pnor—conwcbxon element that would
not have been covered by the- st1pu1at1on or adnussmn
Loglc, then, seems to ‘side with Old Chief.

.3 '

There is,, however one more questlon to be considered
before deciding whether Old Chief’s offer was to supply
evidentiary value, at,least. equlvalent to what the
Government’s own ev1dence carried. In arguing that the
stipulationor admission wo d‘not have carried equiva-
lent value, the Government‘ ‘mvokes ‘the familiar,
standard rule that< the pro ecutxo n is entitled to prove
its case by ev1dencew Mof 1ts own chcuce, or, more exactly,
that a criminal defendant may not stlpulate or admit his
way out of the full ev1dent1ary force of the case as the
government chooses 1o prese‘ nt 1t The authonty usually

* cited for this rule:is Parr v; Uhited Statés, 255 F. 2d 86

(CA5), cert, denied, 1358, ”“824 (1958) in which the
Fifth C1rcu1t expla.me'd ' the “re edson for the rule is
to. perm1t a. party %o presen‘t” t‘oﬂwthe jury a picture of the
events reljﬂe 'upon T°|1 subst1 te uch a picture a
th s ffect to rob the
an d“l g1t1mate wel.ght”’

Mame Central R.

ev1dence\ of muchw\ oy ifs ‘
255 F. 2d, 1at/ 88 : uotxng Diz
Co., 91M”‘87;«3 Al 35,
This is unquestic nablyi
“fair and‘ 1eg1tmat

lemn M\ T

f ‘conVen onal ev1dence

1

force depends

a ‘CO}II‘SQH! "may address
an“:v*‘pu;in g hard just
be‘cau’se” ccount of a
shoot1 ngit ion may tell
Just |as, m..*‘ ‘ motiv ve and intent.
Ev1dence ith 1] j “} scheme of
reashhm"‘ wmi gethez‘? a narrative
gains m‘o‘;"w ‘ {yw 'to support
(‘Oh(‘]'"\]f‘l ] S of‘jurors to

‘ “be, necessary to
Pe ua ve power of the
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concrete and particular is often essential to the capacity
jons that the law places on

of jurors to satlsfy the obligati
them. dJury duty is usually unsought and spmetimes re-

sisted, and it may be as difficult for one juror, suddenly
to face the findings that can send another human being
to prison, as it is for another to hold out- consclentlously
for acqu1tta1 When'a juror’s duty does: seem, hard the

videntiary account of what a- defendant has thought -

and done can’ accomphsh .what;

ments ever could, not’ 'just to p

lish its human'si ificance; .and so to impli¢

moral underpmnin‘g‘ and ‘& ]urors obhg
‘ h ‘

morally" reasona |
alements f a de; ‘
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tion with its burden of proof may prudently demur at a

defense request to interrupt the. flow of ev1dence t,elhng

In sum, the accepte
titled to prove its case free from any defendant’s optxon
to stlpulate the evidence away rests on good sense. A

ylloglsm is.not a story, and a naked proposition in 2
* gourtroom: may Be no match for the robust evidence' that
"“would bemsed to prove it. People who hear 2 story in-

may be pnzzled at the
m1ssmg chapters, and jurors: : asked to rest a momentous
ot the vstory’s truth can. feel put upon at being
knowmg that more’ coul d be

'the story in the usual way.
‘ d rule that the prosecutmn is eﬁ-w

! s cogmtmn ’chat? : prosecutxom with its burden
n of persuasmn ‘peeds evidentiary ' depth to’ tell a continu-
l-ous sto’ has, ‘howeveri fx}irtually no vapphcatmn when
i efe dant’s legdl status; depend-

red. ‘wholly. Tndependently of
Y riminal /behavior charged
/ casé the choice of evidence for
3y not bétween eventful narra-
; but bethen propositions
nl e1ther a record saying
o urred at a certain time
si ”“e >thmg mthout
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the current offense. Proving status without telling
exactly why that status was imposed leaves no gap in
the story of 2 defendant’s subsequent criminality, and its

. demonstration by stipulation or admission neither
-displaces a chapter from a continuous sequence of

conventional evidence nor comes across as an officious
substitution, to confuse or offend or provoke reproach.
Given these peculiarities of the element of felony-con-
vict status and of admissions and the like when used to
prove it, there is no cognizable difference between the
evidentiary significance of an admission and of the legit-
imately' probative component of the official record the
prosecution would prefer to place in evidence. For
purposes of the Rule 403 weighing of the probative
against the, preJud1c1a1 the functions of the competing
evidence aré distinguishable only by the risk inherent in
the one and wholly absent from the other. In this case,
as in any other in which the prior conviction is for an
offense likely 'to support conviction on some improper
ground, the only reasonable conclusion was that the risk
of unfair prejudice did substantially outweigh the
discounted probatwe value of the record of conviction,
and }t iwas an' abuse of d1scret1on to admit the record
when' an admlssmn was ‘available®, What we have
sa1d shows Why¢th1$ will bé'the general rule when proof
of conv1ct status is. at 1Issue, just as. the prosecutor’s
chorce will, generally survive:a Rule 403 analysis when

al defendant seeks to force thelsubstitution of an admis-

+ sioni ifor ewdence creatmgr‘a coherent narrativé: of . his

thoughts and‘uactmns mh perpetratmg the‘h oﬁ'ense for
which the is being tried. ' " N

The Judgmentus reversed,?nand the case is remanded
1rcu1t for Tfvh.rther proceedmgs consistent

N

N

w1th th1s o] nlon

A
'

IH‘

) It ;s s0 ‘qrdered.

M

JUSTICE O’CONNOR w1th ,whom THE CHIEF JUSTICE,
JUSTICE SCALIA and JUSTICE THOMAS JOln, d15sentmg

The Court day announces a rule that. misapplies
Federal ' Rule of Ewdence 403 'and upsets without
explanatwn, longstandmg precedent régarding criminal
prosecutions. I do not agree that. the Government’
introduction of ev1dence that. reveals the name -and basic
nature of a defendant’s pnor felony conv1ct10n in a
prosecution brought under 18 U S, C §922(g)(1)
“unfa.u'ly” preJud1ces the defendant w1th1n the meamng

1°There may be yet, other means of proof besrdes a formal admis-
sion on the reeord that, wit] /8" proper, obJection,\wﬂl obhgate a dis-
triet courb to exclude evidé of th , name of 4the oﬁ'ense A re-
dacted record of convu:tan‘ the' one most, frequently mentxoned
Any alterdatrve wxll of cours reqmte some Jur‘y mstmctron to ex-
{ ome; discretxon when the indictment
is read). A redacted gudg‘men: in thxs case' forLexa.mple, would pre-
sumably hjave revealed‘ [
convicted in federal court and entenced to more than a year’s im-
prisonment, but'i ¢
viction was for! ony
§921(a)(20) "Heny

ar t.hat the *redacted Judgrhent was

emenit ‘remammg in wthe case The
:opose< such .a »red‘act ‘ ent for
{ g defendhhﬁs oﬁ'e iitilas in-
ven 1f the defendant’s adz‘mds ion had

enough to] satisfy,| !
Government i }
the trial \court 0 'wei
deed'the g“)ver nent';
been'" recer'

11 refn
error, an' L:sue not pas

pimoti‘"on the: possxbrhty of harmless
below. ;¢ ..of

of Rule 403. Nor do I agree with the Court’s newly
minted rule that a defendant charged with violating
§922(g)(1) can force the Government to accept his
concession to the prior conviction element of that
offense, thereby precluding the Government from offering
evidence on this point. I therefore dissent.

I

Rule 403 provides that a district court may exclude
relevant evidence if, among other things, “its probative
value is substantially outweighed by the danger of
unfair prejudice.” Certainly, Rule 403 does not permit
the court to exclude the Government’s evidence simply
because it may hurt the defendant. As a threshold
matter, evidence is excludable only if it is “unfairly”
prejudicial, in that it has “an undue tendency: to suggest
decision on an improper ba51s Advisory Committee’s
Note on Fed. Rule Evid. 403, 28 U. S. €. App p. 860;
see, e.g., United States v. Munoz, 36 F. 3d 1229 1233
(CA1 1994) (“The damage, done to the defense is not a
basis for exclusion; the question under Rule 403 is ‘one
of “unfair” prejudice—not of preJudlce alone’ ) (cxtatmns
omtted) cert. denied sub nom. Martmez v, United
States, 513 U. S. (1995) Dollar ~. Long Mfg, N. C
Inec., 561 F 2d 613 618.(CA5 1977) (“[Ulnfair pre_}udlce
as used in Rule 403 is, not\ to be equated with téstimony
simply adverse to the opposing party., Vlrtually all
evidence is preJudmzal or it isn't material. The preJud1ce
must be ‘unfair’”), cert .denied, 439 U.8s. ‘996 (1978).
The evidence ¢tendered by the Government :in this
case-——the order reﬂectmg pet1t10ners pnor convmtwn

and sentence for assault . resultmg in. serious’ bod1ly

injury; in vlolatmn of 18 U S. C §1153 and, 18 u.8s. C.
§113(f). (1988 ed. )—dlrectly proved a, necessary . element
of the §922(g)61) offense,w ‘that \is, that, petxtmner had
commtted a crime covered by §921(a)(20) Perhaps
pet1twner‘s case was d‘ j .aged when the l.]ury\ d1scovered
that, he prevmusly had ¢ ertted a felonx andlhe ‘ d‘lthe
nampe of | hrs crime. Bu C

that ﬁg was unfazrly

The <st
envrsmnc.

«M‘

h
b.me ‘a.nd basrc nature of

§922(g)(l) to p:]oh1 it'1
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:by any
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Within the meamng then;|“a ‘cmn‘ew is not .
an | ‘abstract or met: oncept. Ratb.er, ‘the
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serious bodily injury, in violation of Title 18 U. S. C.  defendant for the Government to establish its §922(g)(1) ? |
§§1153 and 113(f).” App. 18. That a variety of crimes . case with evidence showing that, in fact, the defendant bt

would have satisfied the prior conviction element of the did. commit a prior offense misreads the Rules; of -
§922(g)(1) offense does not detract from the- fact that Evidence and defies common sense. ’
petitioner committed a specific offense. - The name and Any incremental harm resultmg from proving- the
basic nature of petitioner’s crime are inseparable-from name or basic.nature of the prior felony can be properly
the fact of his earlier conviction and were therefore mitigated by limiting juty instructions. Federal Rule of
admissible to prove petitioner’s guilt. ’ Ev1dence 105 provides that when evidence is adm1351b1e
The principle is 111ustrated by the evidence that was for, onepurpose,, but not another, “the court; " ‘upon
admitted at petitioner’s- tnal to prove the other- element request ,shall restrict the evidence to its proper scope
of the’ '§922(g)(1 ! ffense——possessmn of ‘a “firearm.” The and mstruct the Jury.;accordmgly 'Indéed,ton . peti-
Government submitted ewdence showmg that petmoner ioner’s, otlon in., this. he ‘Dlstnct« Court
possessed E:3 ‘Qmm sem1automat1c : plstol Although :
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More troubling still is the Court’s retreat from the
fundamental principle that in a criminal prosecution the
Government may prove its case as it sees fit. The Court
reasons that, in general, a defendant may not stipulate
away an element of a charged offense because, in the
usual case, “the prosecution with its burden of persua-
sion needs evidentiary depth to tell a continuous story.”
Ante, at 18. The rule has, however, “virtually no
application when the point at issue is a defendant’s legal
status, dependent on some judgment rendered wholly
independently of the concrete events of later criminal
behavior charged against him.” Ibid. Thus, concludes
the Court, there is no real difference between the
“evidentiary significance” of a defendant’s concession and
that of the Government’s proof of the prior felony with
the order of conviction. Ante, at 19. Since the
Government’s method of proof was more prejudicial than
petitioner’s admission, it follows that the District Court
should not have admitted the order reflecting his
conviction when petitioner had conceded that element of
the offense. Ibid.

On its own terms, the argument does not hold to-
gether. A jury is as likely to be puzzled by the “missing
chapter” resulting from a defendant’s stipulation to his

rior felony conviction as it would be by the defendant’s
conceding any other element of the crime. The jury may
wonder why it has not been told the name of the crime,
or it may question why the defendant’s firearm posses-
sion was illegal, given the tradition of lawful gun
ownership in this country, see Staples v. United States,
511 U. 8. 600, 610612 (1994). “‘Doubt as to the
criminality of [the defendant’s] conduct may influence
the jury when it considers the possession element.’”
United States v. Barker, 1 F. 3d 957, 960 (1993) (quoting
United States v. Collamore, 868 F. 2d 24, 28 (CAl
1989)), modified, 20 F. 3d 365 (CA9 1994).

Second, the Court misapprehends why “it has never
been seriously suggested that [a defendant] can . ..
compel the Government to try the case by stipulation.”
Singer v. United States, 380 U. S. 24, 35 (1965). It may
well be that the prosecution needs “evidentiary depth to
tell a continuous story” in order to prove ifs case in a
way a jury will accept. Ante, at 18. But that is by no
means the only or the most important reason that a
defendant may not oblige the Government to accept his
concession to an element of the charged offense. The
Constitution requires a criminal conviction to rest upon
a jury determination that the defendant is guilty of
every element of the crime of which he is charged
beyond a reasonable doubt. United States v. Gaudin,
515 U. S. __, ___ (1995) (citing Sullivan v. Louisiana,
508 U. S. 275, 277 (1993)); see also County Court of
Ulster Cty. v. Allen, 442 U. S. 140, 156 (1979) (“[Iln
criminal cases, the ultimate test of any device’s constitu-
tional validity in a given case remains constant: the
-device must not undermine the factfinder’s responsibility
at trial, based on evidence adduced by the State, to find
the ultimate facts beyond a reasonable doubt”). “A
simple plea of not guilty, Fed. Rule Crim. Proc. 11, puts
the prosecution to its proof as to all elements of the
crime charged ... .”" Mathews v. United States, 485
U. 8. 58, 64-65 (1988). Further, a defendant’s tactical
decision not to contest an essential element of the crime
does not remove the prosecution’s burden to prove that
element. Estelle v. McGuire, 502 U. S. 62, 69 (1991).
At trial, a defendant may thus choose to contest the
Government’s proof on every element; or he may concede

some elements and contest others; or he may do nothing
at all. Whatever his choice, the Government still carries
the burden of proof beyond a reasonable doubt on each
element. : o

It follows from these principles that a defendant’s
stipulation to an element of an offense does not remove
that element from the jury’s consideration. The usual
instruction regarding stipulations in a criminal case
reflects as much: “When the attorneys on both sides
stipulate or agree as to the existence of a fact, you may
accept the stipulation as evidence and regard that fact
as proved. You are not required fo do so, however,
since you are the sole judge of the facts.” 1 E. Devitt,
C. Blackmar, M. Wolff, & K OMalley, Federal Jury
Practice and Inst?uctions §12.03, p. 333 (4th ed. 1992).
Obviously, we are not dealing with a stipulation here.
A stipulation is an agreement, and no agreement was
reached between |petitioner and the Government in this
case. Does the| Court think a different rule applies
when the defendant aitempts to stipulate, over the
Government’s objection, to an element of the charged
offense? If so, that runs counter to the Constitution:
The Government must prove every element of the
offense charged| beyond a reasonable doubt, In re
Winship, 397 U. S. 358, 361 (1970), and the defendant’s
strategic decision to “agree” that the Government need
not prove an elelnent cannot relieve the Government of
its burden, see Estelle, supra, at 69-70. Because the
Government bears the burden of proof on every element
of a charged offense, it must be accorded substantial
leeway to submi‘t evidence of its choosing to prove its
case. ‘

Also overlooke by the Court is the fact that, in
“conceding” thai?d he has a prior felony conviction, a
defendant may be trying to take the issue from the jury
altogether by effectively entering a partial plea of guilty,
something we have never before endorsed. Federal Rule
of Criminal Procedure 23(a) does not permit a defendant
to waive a jury |trial unless the Government consents,
and we have upheld the provision as constitutional.
Singer, supra, at 37. “The Constitution recognizes an
adversary system as the proper method of determining
guilt, and the Government, as a litigant, has a legiti-
mate interest in seeing that cases in which it believes a
conviction is warranted are tried before the tribunal
which the Constitution regards as most likely to produce
a fair result.” (380 U. S, at 36. A defendant who
concedes the pripr conviction element of the §322(g)1)
offense may be effectively trying to waive his right to a
jury trial on tqat element. Unless the Government
agrees to this w‘aiver, it runs afoul of Rule 23(a) and
Singer.

11

The Court manufactures a new rule that, in a
§922(gX1) case, 2 defendant can force the Government to
accept his admission to the prior felony conviction
element of the offense, thereby precluding the Govern-
ment from offering evidence to directly prove a necessary
element of its case. I cannot agree that it “unfairly”
prejudices a defendant for the Government to prove his
prior conviction with evidence that reveals the name or
basic nature of his past crime. Like it or not, Congress
chose to make a defendant’s prior criminal conviction
one of the twg elements of the §922(g)(1) offense.
Moreover, crimes have names; a defendant is not
convicted of sorne indeterminate, unspecified “crime.”
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Nor do I think that Federal Rule of Evidence 403 can be

read to obviate the well accepted principle, grounded in.

both the Constitution and 'in our precedent, that the
Government may not be forced to accept a defendant’s

of that element. I respectfully dlssent ,

DANIEL DONOVAN, Montana Assistant Federal Defender (AN-
THONY R. GALLAGHER, Fed. Def., on the briefs) for petitioner;
MIGUEL A. ESTRADA, Assistant to Solicitor General (DREW S.
DAYS HI, Sol. Gen., JOHN C. KEENEY, Acting Asst. Atty. Gen.,

' MICHAEL R. DREEBEN, Dpty. Sol. Gen., ALAN JENKINS, Asst. to
concession to an element of a charged offense as proof.

Sol. Gen., and THOMAS E. BOOTH, Dept of Jusuce atty., on the
bnefs) for rwpondent
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FORDHAM Aoendavem TWC.

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855

Philip Reed Professor of Law e-mail: dcapra@mail.Jawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Review of FRE 615

Date: February 20, 1997

At the November, 1996 meeting, I was directed to investigate
whether there is a tension between Rule 615 of the Federal Rules
of Evidence, providing for sequestration of witnesses, and a
certain provision in the Victim of Crime Bill of Rights, 42
U.S.C. § 10606. The relationship between the statute and the Rule
was recently considered by Judge Matsch in United States v.
Mcveigh, 944 F.Supp. 1478 (D.Colo. 1996). Judge Matsch concluded,
without analysis in the written opinion, that Rule 615 mandated
exclusion from trial of victims who might give victim impact
statements at the penalty phase. The Tenth Circuit denied
mandamus relief, holding that the government was not entitled to
appeal the order and that the witnesses had no standing under the
Victim of Crime Bill of Rights. Kight v. Matsch, 1997 U.S. App.
Lexis 1845. :

This memorandum is in two parts. Part One sets forth the
Victim of Crime Bill of Rights, and an excerpt from the
Supplement to the Federal Rules of Evidence Manual, concerning
the relationship between Rule 615 and the statute. Part two is a
proposed amendment to Rule 615 for the Committee to consider. The
goal of the amendment is to incorporate the terms of the statute
into the Rule. No attempt is made to address other possible
problems in the Rule that might be worthy of amendment. No view
is expressed as to whether the Rule should in fact be amended.




The Statute and Its Relationship to Rule 615

42 U.S.C. § 10606 provides several protections for victims
of crime. The statute is set forth below; the part of the statute
bearing on sequestration is italicized.

10606. Victims’ rights

(a) Best efforts to accord rights. Officers and
employees of the Department of Justice and other departments
and agencies of the United States engaged in the detection,
investigation, or prosecution of crime shall make their best
efforts to see that victims of crime are accorded ‘the rights
described in subsection (b).

(b) Rights of crime victims. A crlme victim has the
following rights: )

(1) The right to be treated with fairness and with
respect for the victim’s dignity and privacy.

(2) The right to be reasonebly protected from the
accused offender.

(3) The right to be notified of court proceedings.

(4) The right to be present at all public court
proceedings related to the offense, unless the court
determines that testlmony by the victim would be
materlally affected 1f the victim heard other testimony
at trial.

(5) The rlght to confer w1th an attorney for the
Government 1n the case.

(6) The rlght to restitution.

(7) The right to information about the conviction,
sentencing, imprisonment, and release of the offender.

(c) No cause of action or defense. This section does
not create a cause of action or defense in favor of any
person arising out of the failure to accordto a victim the
rights enumerated in subsection (b).
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What follows is an excerpt from the Supplement to the

Federal Rules of Evidence Manual concerning the relatlonshlp
between Rule 615 and the Victims’ Bill of Rights.

SUPPLEMENTARY EDITORIAL COMMENT TO RULE 615

We believe that the 1990 statute known as the "Victim
of Crime Bill of Rights," 42 U.S.C.§ 10606, places some
limits on Rule 615. Although the statute is not a model of
clarity, paragraph (4) of subsection (b) sets forth the
following right: : "The right to be present at all public
court proceedings related to the offense, unless the court
determines that testlmony by the victim would be materially
affected if the victim heard other testimony at trial." It
appears that Congress intended to create an exception to
Rule 615. This exception, which is narrowly tailored to
take account of the. interests of crime victims and is more
recently enacted than, the Rule, takes precedence over Rule
615.

As we read 42 U.S.C. § 10606 (b)(4), a Trial Judge has
no right to automatically exclude every victim-witness, as
would be the case under Rule 615. Instead, the Judge must
determine whether the testimony of the Vlctlm will be not
only affected but “materially affected” by hearlng other
testimony. The use of the word “materially” imposes a
difficult task on,a Trial Judge, espe01a11y in light of the
ordinary dlscovery that is mandated in criminal cases. Fed.
R. Crim. P. 16 does not require the government to reveal
names of w1tnesses or to disclose the expected nature of
their testlmony.‘,Nor does. it require the government to
produce statements of witnesses provided to the government.
The Jencks Act 18 U.S.C. 3500, does not 'require the
government to turn over statements of testifying witnesses
until they, have ngen direct examination. Recent attempts
to expand dlscoyery through the rulemaking process were
unsuccessful. Thus, a trial judge called upon to determine
the effect of other testimony on a victim often will be
largely in the dark unless the Judge believes it is fair to
consider an ex parte, in camera submission by the
government,,or thb\government is prepared to reveal names
and expected testumony of w1tnesses prior to trial. Many
judges will be uncomfortable with an ex parte, in camera
submission, and many prosecutors will be reluctant to
provide the defense with expanded discovery simply to enable
a rullng on a sequestratlon matter. Since .the victim of
crime is an 1mportant witness .in most cases, and since
explorlng 1ncon51sten01es between a victim’s testimony and
that of other w1tmesses is a cruclal part of the defense in
many cases, a Trlal Judge mlght‘conclude that if the victim

3




hears trial testimony, the victim’s testimony would be
materially affected. This is especlally llkely if the Judge
concludes that elimination of inconsistencies in the
testimony of various witnesses would be a material change in
the prosecutlon s case. Thus, even under the statute,
victims of crime will often be sequestered—-just not as
often as. would be the'case under Rule 615, . -

‘ Even if sequestration is ordered under the statute,
thlS does not mean that crime victims should be sequestered
for. any Substantlal part of a. crlmlnal ‘trial. Any
con501entlous ‘prosecutor ‘dealing- w1th a victim who wishes to
be’ present rat public court proceedlngs related to that
victim’s harm should,  under subdivision “(a) ' of the statute,

make»h1s or ‘her best effort to call‘the v1ct1m flrst and
i oo

”The argument is

| pleted there no
cliide) tHhi ictim. "In some rare
‘ ,the“TrlalMJudgeumaywconcu» thiat 'there may be a need
for the defendant to recall the Vlctlm, and that the
defendant should not be compelled to de01de whether to
ellcﬂt additional testlmohy “hel

E good\reason to

‘eb

b
H

k tOyhave the v1ct1m

; usinq‘the power
y Jmhgu”h 1t‘ s idifficult to

"~‘meferred pnogedure.
\ (. . i

e
i?r” ul‘
J

that

il ‘ght to‘be preseht”at a11~‘ubllc court proceedlngs
“twr»court'determlnes that‘testlmpny by the victim
1e“;mater;ally affected if thé viétim heard other

“at tnLal. : Thewwords “at trual”»descrlbe the

whlch might 'materiallyidffect  the’ivictin’s
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testimony. The statute does not say that a victim may be
excluded “at trial” only. Rather, the statute states that
the right to be present at all public court proceedings
related to the offense may be limited if the victim’s
testimony mlght be materlally affected by hearing other
testimony “at trial.”

[Reporter’s note: The witnesses in the Oklahoma City trial
disagree with this construction. They argue that the statute does
not cover . .anything other than trial testimony, because it refers
to "other" testimony at the trial. Reading the statute to permit
sequestration of impact witnesses at sentencing would render the
word "other" superfluous, accordlng to the w1tnesses ]

One issue that has arisen in what is known as the
Oklahoma Clty bomblng case, or United States v. McVeigh and
Nichols, is whether a crime victim may be precluded from
being present at trial if the victim’s testlmony would be
offered at a subsequent sentenc1ng proceeding, and the
victim’s testimony mlght be . materlally affected” by hearing
the trial testimony. It appears that the statute permits a
Trial Judge to iconclude . that a victim can, be precluded from
attending:a trial if the victim’s testlmony ‘at some other
stage of the case, . 1nc1ud1ng sentencing, would: be materlally
affected by shearing trial. testlmony. This language may be
the result of .poor: draftlng, but. it is clear that: Congress
did not 11mlt the‘power of Tr1al Judges' to exclude even
crime victims from:any proceedlng when thb v1ct1m’s o
testimony mlght be ‘materially affected hy hearlngvother
trial testimony.

It might appear at first blush that the statute reaches

a perverse result, but careful analysis reveals that this is
not so. Fed. R. Evid. 1101(d) establishes that the rules of
evidence do not apply in sentencing. Thus, were 'it not for
the statute, it might appear that Rule 1101 would prevent a
Judge from excluding a crime victim from a trial simply
because the victim will be a witness in any subseguent
sentencing proceeding that might occur. Thls appearance is

. deceptive, however. Although there are cases holding that
Rule 615 does. not ‘apply of its own force in those

proceedings whlch Rule 1101 says are not. gOVerned
rules of ev1dence, there is no case that ‘holds' th
Judge cannot adopt procedures during sentencang o)
that promote aj.just resolution of disputed ! ssues
Judge may exclude evidence at sentencing und%r ‘Ruy
Trial Judge may‘use the same powers recognlzed«by
(a) in a sentenc1ng proceeding.
rule that suggests that a Trial Judge may not req
examiners to use nonleadlng questions as'iia genera
during sentencang.z Slmllarly, a:Trial Judgelmay

by the
at a Trial
roceedings
. A Trial
le 403. A
Rule 611

There 'is’ nothang>1n any

ulre ‘direct
l matter
dec1de,

when dlsputed‘ussues of fact are important in sentenc1ng, to

5




invoke a sequestration rule. We have no doubt that the
Trial Judge may adopt some of the rules of evidence that are
appropriate for any proceeding not technlcally governed the
Federal Rules of Evidence. 1In doing so, the Judge may
tailor the. eV1dence rules to fit a partlcular proceedlng.

Prior to the enactment of the Vlctlms Bill of nghts,
a Judge could have 1nvoked a sequestration:rule in a:
sentenc1ng proceedlng As a, practlcal‘matter,‘however,
Judges rarely were. asked to . rule on th uestion of whether
a,v1ctim,who would:not‘teStifyw‘ : “could be. pres‘nt at

‘ afy 1n anyqsubsequen‘
t

trial, if the victim. would test;
sentenc1ng proceedlng.‘ In,mosb c
necessary trlal w1tness. Moreover,
enactment, cf the‘

~all pr dings S rial dge makes .the '
requis ind: hat 1 st exclusion.. In our

judgme 7ictims’ Bill of
Rigqts - Judge 14, nave jexi ed a'victim ‘from a
trial simply because the vould ai witness at 'any
subsequ ‘ 16 ‘bsues that ' arise at
trial a se in sentencing
that ;se ‘ essary toi deal
with th‘, rselgue tratlon rule was
meant to. o : P

It would, be an unfortunate irony in,our view if the
Crime Vlctlms Blll of Rights were to result in exclusion of

crime v1ct;ms frqm trials whlch .they would have been

permitted to attend before the statute was enacted. It is
hard to, beﬁleve that Congress: 1ntended‘to expand rather than
contract the equestratlon power in enacting 42 U.s.cC.
10606. ., LA :

| wi . -F .

'y :
We suggest‘a two-step analy51s that should give the

Crime Vlctlmsh\Blll of Rights appropr””te deference. First,
the Trla%uJu ge must ,consider, ias the statute requires,
whetherphearrng tr;al test1mony»w1ll materlally affect any

subsequjnty‘jnten ing. testlmpnywan the’' manner that

sequest Crlme victims can read
about t an watch and llstenwmo media reports
about t The fact thatnthey have v1ews about

punhishm
testlmoﬁ

s the sense of having
1mony to¢@01nc1de Mlth some other

% Ny : : 14 ible that in most
cases expesure tomtrnal testlmonyﬁw1lL}“ffect 'sentencing
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testimony in any impermissible way.

Second, even in that rare case in which the Trial Judge
concludes that trial testlmony may materially affect a
victim’s later testimony in another proceedlng, the Trial
Judge can accomodate the interests of crime victims in being
present at trial while assuring that later testimony is not
compromised, by ruling that any crime victim who asserts the
right to attend trial will not be permitted to testify
during sentencing about any disputed facts that were the
subject of trial testlmony If this restriction is placed
upon the testlmony of crime victims, no good reason appears
why a Trial Judge should exclude them from the trial. It is
difficult to see how a crime victim’s testlmony will be

materlally affected” in the sense that sequestratlon rules
seek to prevent' 'by hearing testimony on issues about which
the victim will not testify.




Proposed Amendment to Rule 615 for Advisory Committee Consideration
Rule €15. Exclusion of Witnesses

Atwthe requeét’of a'party or on its own motion the céurt

shall order w1tnesses excluded ‘so that they cannot hear’ the
\H“‘“ h
testlmony’of other Wltnesses,l

' ! i ] Y '
[ . vt

GWﬂ—metteﬁr— provided, however, that in a criminal case a victim
. t ot ) : e Lo b ‘,"‘ Lo i S coy et

of the crime shall not be excluded unless the court determines
that testimony by the victim [at the trial] would be materially
affected if the victim heard other testimony at trial._This rule
does not authorize exclusion of (1) a party who is a natural
person, or (2) an officer or employee of a party which is not a
natural person designated as its representative by its attorney,
or (3) a person whose presence is shown by a party to be

essential to the presentation of the party’s cause.

Comment by the Reporter:

All this does is place the operative provision of the Victim
of Crime Bill of nghts into what I hope is the proper place. I
switched the provision on the court ruling on its own motion,
both to put it where it probably should have been in the first
place, and to provide better integration of the new language.

The Committee may wish to clarify whether sequestration of
victims is permissible at trial when they would only testify at a
sentencing hearing. If the Committee believes that sequestration
of sentencing witnesses should not be permitted, then the
bracketed language in the proposal should be included in any
amendment of the Rule.
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Proposed Advisory Committee Note to Rule 615

The amendment incorporates a provision from the Victim of
Crime Bill of Rights, 42 U.S.C. § 10606, which limits
sequestration of victims of crime. The intent ot the amendment is
to make the Rule consistent with the statute. [The Rule
specifically provides that a victim who would testify only at the
sentencing proceeding cannot be excluded from the trial.]




o L O [ Lo




Y LB

R T e

Jof s

F"

|

s

R

bezagr
v

bt




(=

-

e

.

C .




™1

L

Ei

1 71

1

1

A T A B

a1 3y i o

3 #

r

1

F I

i

OF THE

LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS IOHNCl; RfABIE]
' ief
CLARENCE A. LEE, JR. .
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
March 6, 1997
Via Facsimile

MEMORANDUM TO JUDGES STOTLER, JENSEN, AND SMITH
SUBJECT: Victim Allocution Clarification Act of 1997

For your information, I am attaching a copy of the Victim Allocution Clarification
Act of 1997 (H.R. 924), which was introduced this morning and reported out of the House
Judiciary Subcommittee. The full House Judiciary Committee is expected to act on the
bill within the week.

We undetstand that Senator Hatch is considering introducing a comparable, but
different bill, that would require early in the trial a judicial finding that the presence of a
victim during trial would not compromise the victim’s testimony at a later sentencing
hearing.

Some type of legislation will be passed by the Congress in the next few weeks. It
is very likely that Congress will not request the judiciary’s views. And unless one of you
objects, we will not submit any recommendation or comment on the bill. In the unlikely
event that we are asked for a judiciary position, we should probably recommend deferring
legislation and let the rulemaking process proceed.

If a technical problem is identified with the proposed legislation, I could
informally transmit a suggestion to Congressional staff.

AR
John K. Rabiej

Attachment

cc:  Professors Capra, Schlueter, and Coquillette
Peter G. McCabe

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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105TH CONGRESS Q :
1ST SESSION H. R.

IN-THE HOUSE OF REPRESENTATIVES

Mr. McCoLLtM (for himself, Mr. SCHUMER, and Mr. Ltcas of Oklahoma)
introduced the following bill; which was referred to the Committee on

‘A BILL

To amend title 18, United States Code, to give further
assurance to the right of victims of crime at attend
and observe the trials of those accused of the crime.

1 Be it enacted by the Seﬁate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Vietim Allocution Clar-
ification Act of 1997”.

wnm AW N

Marcn 5. 1997 (2:20 p.m.)
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SEC. 2. RIGHTS OF VICTIMS TO ATTEND AND OBSERVE

TRIAL.

(a) IN GENERAL.—Chapter 223 of title 18, United
States Code, is amended by adding at the end the follow-
ing:

“§$3510. Rights of victims to attend and observe trial
“A United States district court shall not order any

victim of an offense excluded from the trial of a defendant

accused of that offense because such vietim may or will
al)—

\ “(1) exercise the rnight to make a statement or
present any information in relation to the sentence
at the imposition of sentence; or

“(2) testify as to the effect of the offense on
the victim and the vietim's family.”.

(b) CLERICAL AMENDMENT.—The table of sections

“at the beginning of chapter 223 of title 18, United States

Code, is amended by adding at the end the following new
item:
“3510. Rights of vietims to attend and observe trial”

(¢) EFFECT ON PENDING CASES.—The amendments
made by this séetion shall apply in cases pending on the
date of the enactment of this Act.

March 5, 1997 (2:20 pm.)
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FORDHAM /rogndaBem Ty D

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855

Philip Reed Professor of Law e-mail:dcapra@mail.lawnet. fordham.edu
" Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Use of Rule 703 as a Hearsay Exception

Date: February 25, 1997

At the November, 1996 meeting, I was instructed to
investigate whether Rule 703 has been used as a "back door"
hearsay exception, and to draft a proposed amendment to prevent
any perceived abuse. This memorandum is in response to that
direction. Part One of this memorandum provides a short overview
of the case law and commentary on the hearsay exception potential
of Rule 703. Part two sets forth the extant rules and proposals
for amending the Rule to control the use of inadmissible evidence
relied upon by the expert; a short commentary is provided on each
proposal or rule. Part three of the memorandum sets forth a
proposed amendment to Rule 703 for this Committee to consider,
assuming without deciding that the Rule should be amended.

I draw no conclusions and give no suggestions on whether the
Rule should actually be amended.




Use of Rule 703 as a "Back Door" Hearsay Exception

It is very difficult to assess, from a reading of the
reported cases, whether Rule 703 is being routinely used as a de
facto hearsay exception. Certainly, no court to my knowledge has
explicitly stated that Rule 703 establishes an exception to the
hearsay rule for information reasonably relied upon by an expert.
See Epps, Clarifying the Meaning of Federal Rule of Evidence 703,
36 B.C.L.Rev. 53 (1994) (noting that while one commentator argues
that Rule 703 should be read to establish a hearsay exception,
"no 1ocated‘case makes this ruling explicitly").

Still, there seems to be a good deal of concern that courts
are allowing juries to consider the basis of an. expert’s oplnlon
as substantive evidence, evén when that basis is not ‘
independently adm1s51ble Much of this is from the commentators.
See Epps, supra; Carlson, Policing the Bases of Modern Expert
Testimony, 39 Vand.L.Rev. 577 (1986). The commentary points out
that Rule 703 is not explicit as to how the basis of an expert’s
testimony can be used when that basis is not independently
admissible. Many commentators are concerned that Rule 703 can be
read to constitute an end-run around the entire remainder of the
Federal Rules of Ev1dence, by the simple expedlent of having an
expert rely .on information that would not otherwise be ,
admissible. These commentators (most notably Professor Carlson)
contend that experts should not be permltted to control the
exclus1onary rules of evidence 1n thlS manner,

Other commentators, most notably Professor Rice, contend
that Rule 703 should be used as a hearsay exception. See Rlce,
The Allure of Illogic: A Coherent Solution for Rule 703 Reguires
More than Redeflnlng "Facts or Data", 47 Mercer L.Rev. 495
(1996) . Professor Rice argues that if information is good enough
to meet the reasonable reliance requlrement of Rule 703, it is
good enough to qualify for a hearsay exception. He also argues,
c1t1ng the Advisory Committee Comment to Rule 803 (4), that there
is no meaningful distinction between evidence used for its truth
and evidence used as the basis of a truthful expert’s opinion.

There are some cases which, while not explicit on the point,
appear to bear out the premlse that Rule 703 can be (ab)used as a
hearsay exception. That is, cases can be found which appear to
admit an expert’s underlying information as full substantive
evidence. See, e.g., United States v. Rollins, 862 F.2d 1282 (7th
Cir. 1988) (admlttlng, as part of the basis of an FBI agent’s
expert opinion on the meaning of code language, the statements of
an informant); Stevens v. Cessna Aircraft, 634 F.Supp. 137 (E.D.
Pa. 1986) (holding, as properly admitted under Rule 703, an
expert’s testimony describing hearsay statements of frlends and
associates of a deceased pilot, in support of an opinion that the
pilot was under a great deal of stress); Durflinger v. Artiles,
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563 F.Supp. 322 (D.Kan. 1981) (admitting, as "validated by Rule
703 of the Federal Rules of Evidence," the deposition testimony
of a psychiatrist containing an expert opinion and the basis of
that opinion).

Other cases can be found which admit only the expert’s
opinion itself as substantive evidence, but admit the underlying
facts for the limited purpose of explaining or supporting the
expert’s opinion. See, e.g., Marsee v. United States Tobacco, 866
F.2d 319 (10th Cir. 1989) (notlng that inadmissible basis could
be considered by the jury, but only for the purpose of evaluating
the expert’s testimony); Bryan v. John Bean Div. of FMC Corp.,

566 F.2d 541 (5th Cir. 1978) (citing Rules 703 and 705 as
permlttlng disclosure, of otherw1se inadmissible hearsay evidence
but only for the purpose of 111ustrat1ng the bas1s of expert
w1tness oplnlon)

Finally, there are reported appellate cases indicating that
trial courts have sometimes permitted experts to bring
inadmissible information before the jury without limitation. See,
e.g., Hutchinson v. Groskin, 927 F.2d 722 (2d Cir. 1991)
(medical expert allowed to refer to letters from three prominent
physicians, and to testify that his conclusion was consistent
with those doctors; this was reversible error, since the tactic
revealed hearsay to the jury and impermissibly bolstered the
expert’s testimony); Boone v. Moore, 980 F.2d 539 (8th Cir. 1992)
(harmless error where trial court allowed a report relied on by a
medical expert to be admitted into evidence) .

Whether or not there is a prevalent use of Rule 703 as a
backdoor hearsay exceptlon it is clear that there is substantial
thought being glven to the risk of. abuse left by the Rule as
written. This is 1nd1cated by the extensive commentary on the
Rule, the several proposals that have been made to amend the
Rule, and the fact that three states have rules which
specifically deal with the use of inadmissible information relied
upon by the expert. The next section: of this memorandum describes
these proposals and riles. o |




State Provisions—-Minnesota

Minnesota Rule 703 is in two parts. Subdivision (a) is
basically the same as Federal Rule 703, Subdivision (b) deals
spec1f1cally with the treatment of 1nadm1ss1ble ev1dence
reasonably relled upon by the expert Subd1v1s1on (b) reads as
follows

(b) Underlylng expert data must be 1ndependently
adm1351ble in order to be. received upon direct examlnatlon
prov1ded that when good cause is shown in c1v1l cases and
the underlyzng data is partlcularly trustworthy, the court
may admit the data under this rule for the ilmlted purpose
of showing the basis for the expert’s opinion. Nothing in
thlS rule restricts, adm1351b111ty of underlyzng expert data
when' 1nqu1red 1nto on cross examlnatlon.

'

The Rules Commlttee commentary to thlS subd1v1s1on is as
follows:

Although an expert may rely on inadmissible facts or
data in forming' an opinion, the inadmissible foundation
should not be admitted into evidence simply because it forms
the basis for an expert opinion. In civil cases, upon a
showing of good cause, the inadmissible foundation, if
trustworthy, can be admitted on direct examination for the
limited purpose of establishing the basis for the opinion.
See generally Carlson, Policing the Bases of Modern Expert
Testimony, 39 Vand.L.Rev. 577 (1986); Federal Rules of :
Evidence: A Fresh Rev1ew and Evaluation, ABA Criminal
Justice Sectlon ‘Rule 703 and accompanylng comment 120
F.R.D. 299, at 369 (1987). 1In criminal cases, the
1nadmlss1ble foundation should not be admitted. Admitting
such evidence might violate the accused’s right to
confrontation. See State v. Towne, 142 Vt. 241, 453 A.2d
1133 (1982).
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Reporter’s Comment on the Minnesota Rule

This Rule says that inadmissible underlying information
cannot be admitted on direct examination, even with a limiting
instruction, unless, in a civil case, the data is particularly
trustworthy, at which point it could then be admitted for the
limited purpose of evaluating the expert opinion. There are
several possible objections to the Rule. First, it would mean
that in many cases an expert’s conclusion could not receive full
consideration by the jury; the jury would not know all of the
information that the expert relied upon. See Allen and Miller,
The Common Law Theory of Experts: Deference or Educatlon, 87
Nw.U.L.Rev. 1131 (1993) (argulng that the Minnesota provision
requires jurors to defer to an expert s conclusion more than is
appropriate) . Second, thé trustworthiness exceptlon is odd
because if the information is trustworthy, it should be
admissible anyway under the residual hearsay exceptlon--there

would then be no need. to admit it for only the' limited purpose of
1llustrat1ng the expert” s testlmony If the Rule is attempting to

descrlbe 1nformatlon that is trustworthy enough to be mentioned
to the jury as, the basis of an expert’s opinion, but not
trustworthy enough to be’ adm1ss1ble as residual hearsay, it is

mlsgulded Any. attempt to draft ot ‘maintain such a dellneatlon is

obv1ously fraught w1th practlcal dlfflculty

‘Perhaps the reference to trustworthiness in the Minnesota
rule refers to evidence that would be excluded. riot because it is
hearsay, but because of some other exclus1onary principle, such
as Rule 407. If that is the case, there seems no reason to treat
evidence excluded on one ground from evidence excluded on

another, assuming that all such evidence can be reasonably relied

upon by the expert.




Rule

State Provisions--Kentucky

Kentucky Rule 703 provides as follows:

703 Bases of Qpinion‘testimony by experts.

(a) The facts or data in the particular case upon whlch
an expert bases an opinion or inference may be those
perceived by or made known to the expert at or before the’ .
hearing. If of a type reasonably‘relled upon by experts in
the particular field in’ formlng qplnlons or inferences upon
the subject, the facts or data need not be adm1331ble in
evidence. »

(b) If determined to be trustworthy, necessary to
illuminate testimony, and unprivileged, facts or data relled
upon by an expert pursuant to subdivision (a) may at the
discretion of the court be disclosed to the jury even though
such facts or data are not admissible in evidence. Upon
request the court shall admonlsh the jury to use such facts
or data only for the purpose of evaluatlng the valldlty and
probative value of the expert’s opinion or inference.

(c) Nothing in this rule is 1ntended to limit the right
of an opposing party to cross-examine an expert witness or
to test the ba31s of an expert’s qplnlon or inference.
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Reporter’s Comment on Kentucky Provision

The Kentucky provision is like the Minnesota provision in
establishing a category of evidence relied on by an expert which
is trustworthy enough to be put before the jury for the limited
purpose of evaluating the expert’s opinion, yet not trustworthy
enough to be admissible as residual hearsay. It thus creates the
same practical problems discussed above in the comment on the
Minnesota provision--a two-tiered standard that seems too
difficult to apply.

The Kentucky provision has two possible advantages,
however: it mentions that privilege rules remain applicable, and
it usefully emphasizes that a limiting instruction must be given
upon request.




State Provisions--Texas

Texas Rule of Criminal Evidence 705 specifically addresses
the use at trial of inadmissible information reasonably relled
upon by an expert. The Texas Rule pr0v1des as follows

Texas Rule of Criminal Evidence 705(d)

(d) Balancing Test; Limiting Instructions. When the
underlying facts or data would be 1nadm1531b1e in evidence
for any other,pu:pose than to explaln or support the
expert’s opinion or inference, the court shall exclude the
underlying facts or data if the danger that they will be
used for an improper purpose outweighs their value as
explanation or support for the expert’s opinion. If the
facts or data are disclosed before the jury, a limiting
instruction by the court shall be given upon request.
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Reporter’s Comment on the Texas provision:

This Rule takes a different approach from that of Kentucky
and Minnesota. Instead of trying to classify information based on
varicus levels of trustworthiness, courts are instructed
generally to consider the risk of use for an improper purpose
against the importance of explaining the basis of an expert’s
opinion. Thus, a Rule 403-type balancing process is established--
though it is not exactly a Rule 403 balance, because under this
provision the danger of an .improper purpose need only outweigh,
not substantially outwelgh the probative value for the
information to be excluded. A flexible balancing process is a far
better solution, it would ‘seem, than the compllcated
trustworthiness-based provisions found in Minnesota and Kentucky—
-again assuming that an amendment is a worthwhile effort in the
first place.

It is unclear why the Texas provision applies only to
criminal cases. There is no parallel provision in the Texas Civil
Rules. Certainly the concerns of misuse of inadmissible
information relied upon by an expert arise in civil as well as
criminal cases.




Proposed Revision of Rule 703--Wisconsin

The Judicial Council of Wisconsin proposed an amendment to
Wisconsin Rule 703 to prescrlbe how and whether~ inadmissible
1nformatlon relled ‘upon. by an expert can be used before the jury.
The proposal was' 1n response to a confllct in the Wlscons1n L
cases. Some cases allowed unrestrlcted use of the 1nadm1581ble
1nformatlon, some allowed llmlted use w1th a llmltlng
1nstructlon, and some allowed no use at“all The' proposal was
w1thdrawn because the“Wlsc ) ‘ “ourt dec1ded a case and

from the propose
"Inadm1331ble"“
531 (1994). "

The proposed Wisconsin Rule would have added a subd1v1s1on
(2) to Rule 703, prov1d1ng as follows:

Where the facts or data underlying the expert opinion
of inference are otherwise inadmissible in evidence but are
of a type reasonably relied upon by such experts as provided
in subdivision (1), the judge, after an analysis of the
considerations set forth in Rule 403, may permit some or all
of this information to be disclosed to the jury under this
subsection or under Rule 705, for the limited purpose of
establishing the basis for the expert’s opinion or
inference.

The Judicial Council Note to the Proposal stated as follows:

A trial judge may address the underlying bases of
expert testimony in several different ways. First, the judge
may permit the expert to disclose the details of the
inadmissible bases to the jury. If this option is chosen, a
limiting instruction must be given to inform the jury that
the underlying data may not be used for substantive
purposes. Second, the judge may limit disclosure to a
general reference to the source or nature of the basis. This
option presents a compromise between the proponent’s
interest in educating the jury about the expert’s opinion
and the opponent’s concern that the evidence will be
misused. Finally, the trial court may preclude any mention
at all of the inadmissible bases, allowing only the expert
opinion testimony that is predicated upon it.
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Reporter’s Comment on Wisconsin Proposal:

Assuming without deciding that Rule 703 should be amended,
the Wisconsin proposal has much to commend it. It gives the trial
judge the necessary flexibility to treat the inadmissible
information in a variety of ways, depending on the balance of
probative value and prejudicial effect in the specific
circumstances. The Council Note is especially helpful in
instructing judges as to the appropriate options. The reference
in the Rule to the factors discussed in Rule 403 is somewhat
vague, however, and could be clarified by spec1fy1ng the relevant
factors, as the Texas Rule has done

11




Proposed Revision of Rule 703--ABA Committee

In 1987, the ABA Committee on Rules of Crlmlnai Procedure

and Ev1dence proposed the following amendment to Federal Rule

(a) Bases of Qpiﬁion TEStimény by Expertg‘

The facts or data 1n the partlcular case upon which an
expert bases an’ oplnlon or 1nference may be those perceived
by or made known to the expert at or before the hearlng If
of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in
evidence, in order for the opinion or inference to be
admissible.

(b) Admissibility of underlying facts or data.

Except as provided hereinafter in this Rule, the facts
and data underlying an expert’s opinion or inference must be
independently admissible in order to be received in evidence
on behalf of the party offering the expert, and the expert’s
reliance on facts or data that are not independently
admissible does not render those facts or data admissible in
that party’s behalf.

(1) Exception. Facts or data underlying an expert’s
opinion or inference that are not independently admissible
may be admitted in the discretion of the court om behalf of
the party offering the expert, if they are trustworthy,
necessary to illuminate the testimony, and not privileged.
In such instances, upon request, their use ordinarily shall
be confined to showing the expert’s basis.

(2) Discretion whether or not independently admissible.
Whether underlying facts and data are independently
admissible or not, the mere fact that the expert witness has
relied upon them does not alone require the court to receive
them in evidence on request of the party offering the
expert.

(3) Opposing party unrestricted. Nothing in this Rule

restricts admissibility of an expert’s basis when offered by
a party opposing the expert.
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The ABA Commentary to the proposed amendment states, in

pertinent part:

While some of [the] underlying records will have been
offered and received by the time the expert testifies,
others will not. In selected cases, counsel may have
formally introduced none of the supporting data, especially
where it comes from offices in distant parts of the country.
In these circumstances, is the lawyer who calls an expert
entitled to read the underlying records: into evidence?

Applying strict principles of expert, hearsay and
confrontation law, the answer would appear in many cases to
be "no." While the underlying records might frequently
qualify as business records, and business records are
admissible under an exception to the hearsay rule, virtually
every formulation ordinarily requires. an authenticating
witness from the office which generated the record. Such a
person knows the regularity of the entries contained in the
offered record, their timeliness, and the sort of knowledge
possessed by individuals participating in the recordkeeping
process. For this reason, business record acts and evidence
codes in the usual case require the custodian of the records
to testify, or another qualified witness from the office
which prepared the record.

Nothing said here is intended to deprive an expert of
the use of unadmitted hearsay to form and propound an expert
opinion. Rather, the analysis speaks to the impropriety of
receiving in wholesale fashion the unauthenticated
background data as a substantive exhibit or substantive
evidence, received for the truth of the matter, on behalf of
the party that offered the expert’s courtroom opinion. Once
the expert, during direct examination, identifies the
sources for his conclusions, the reference to outside
material ordinarily should be complete. Especially in
criminal cases, to permit the expert to go further and
recite extensively from another person’s report may do
significant damage to the confrontation clause values of the
Constitution. The back door introduction of the contents of
a nontestifying expert’s report, without producing the
author of the material, can in many cases, impinge on the
defendant’s Sixth Amendment rights. .

To help protect against litigation unjustifiably based
upon unsworn allegations contained in the report oxr
materials of a person not subject to cross-examination, it
is timely to consider careful revision of Federal Evidence
Rule 703. Such revision would lend a degree of relative
consensus to expert witness practice, and help settle the
question on whether Rule 703 creates a gilant automatic
exception to the hearsay rule for otherwise inadmissible
hearsay reports and opinions.

13




Reporter’s Comment on ABA Proposal:

The clause added to the end of the current Federal Rule is
helpful in distinguishing the opinion--which can be admissible
even though the expert relies .on inadmissible evidence--from the
underlying 1nformatlon itself. The first clause of the new
subdivision is odd,: however, sihce it says the same thing twice;
one clause ori:the. otherwwoulduappear to do. The. exceptlon to the
general rule of exclusion has the same flaw as found in the
Minnesota and: Kentucky prov131ons-—1t establishes a category of
evidence trustWGrth“enough to be‘admltted to 1llustrate the
opinion, but not‘trugtworthy enougﬂgto be admltted for its; truth
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1s anomaloue because 1t prov1des that a

Subd1v1s1on‘(b‘
judge can exclude th ‘
independently. admiss: U i @ say the least confu51ng, and
to the extent)it is ive.
exclude evidence: wh h mlght be adm1581ble but cumulatlve “the
judge has that powe of thlS Ruleh ‘
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Proposed Revision of Rule 703--Professor Carlson

In a series of articles, Professor Carlson has suggested
amending Rule 703 to provide that the current rule would be set
forth as subdivision (a), and a new subdivision (b) added, to
read as follows: ‘

(b) Nothing in this rule shall require the court to
permit the introduction of facts or data into evidence on
grounds that the expert relied on them. However, they may be
received into evidence when they meet the requirements
necessary for adm1531b111ty_prescr1bed in other parts of
these rules.

See Carlson, Experts as Hearsay Conduits: Confrontation Abuses in
Opinion Testimony, 76 Minn.L.Rev. 859 (1992).

Reporter’s Comment on Carlson Proposal:

This proposal does not really say what Professor Carlson
wants it to say. He wants it to say that inadmissible information
relied on by an expert cannot be admitted into evidence. But the
proposal says that nothing requires its admission; the Rule
provides no ground for 'exclusion. On the other hand, if the
proposal were to say that inadmissible information could not be
introduced into evidence, it would have the drawback of depriving
the jury of information that it needs to properly assess the
weight of the expert’s opinion.

15




Proposed Revision of Rule 703--Professor Rice

Professor Rice’s Evidence Project would amend the Federal
Rules to . provide a new hearsay exceptlon for information
reasonably- relled upon by, an expert in formlng her opinion. This
would actually be accompllshed by two separate amendments. Rule
703 would be amended to add the following provision at the end of
the current Rule:

The facts or data need not have been proven beforehand,
however,‘ln the absence of .admissible proof, a specific
demonstr tlon of reliability must be made of otherwise
lnadMlSSlble hearsay statements pursuant to Rule [new
hear'sdy exception]. Evidence that is inadmissible on grounds
other than reliability, may not be relied upon by an expert
witness if disclosure of that evidence would be inconsistent
with the pu:poses of the rule excluding it.

The new hearsay exception would be added to Rule 803 and
would provide that the following type of hearsay would not be
excluded by the hearsay rule:

Statement Employed in Expert Testimony. A statement employed
by an expert in arriving-at a comnclusion offered by that
expert at trial, to the extent that (a) the statement is of
a type reasonably relied upon by experts in a particular
field in forming opinions or inferences upon the subject,
and (b) the expert has demonstrated to the presiding judge a
basis for concluding that the statement possesses
substantial guarantees of trustworthiness.

Reporter’s Comment on Evidence Project Proposal:

Obviously this is the most radical of all the proposals. It
is up to the Committee to determine whether providing a hearsay
exception for information reasonably relied on by an expert is
good policy or not. The proposal has some virtues, however.
First, it eliminates the insubstantial distinction, already
recognized in the Advisory Committee Comment to Rule 803 (4),
between evidence admissible for its truth and evidence admissible
only to illustrate the basis of an expert’s opinion. Second, it
avoids the complications of a two-tiered trustworthiness
standard, such as that found in the Kentucky and Minnesota
versions of Rule 703.
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Proposal for Consideration by the Advisory Committee

The proposed amendment to Rule 703 submitted for
consideration by the Committee is based on two premises: 1) That
the possibility of using the current Rule as a back door hearsay
exception is real enough to warrant an amendment to prevent that
possibility; and 2) That the Committee does not wish to add a new
hearsay exception for information reasonably relied upon by an
expert. If the latter premise is incorrect, an amendment could be
drafted along the lines of the proposal by the Evidence Project.

The proposed amendment begins from the Texas version of the
rule, which in my judgment was the most instructive and the most
flexible.

17




Rule 703. Bases of Opinion Testimony by Expefts

The faéts\or‘data in‘ﬁhe particﬁlar case ubon which an
expertwbaéeg an‘bpinion‘o#mihﬁeréhcewméy,be_Fhose perceived
by or made known to,the expert at or before the hearing. If

‘ R R : i R S L . L
of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the
subject, the facts of“éatauneed not;bé admissible in
evidence, in order for the opinion or inference to be
admissible. When the underlying facts or data would be
inadmissible in evidence for any other purpose than to
explain or support the expert’s opinion or inference, the
court may exclude, or limit, the use of the underlying facts
or data if the danger that they will be used for an improper
purpose substantially outweighs their value as explanation
or support for the expert’s opinion. If the facts or data
are disclosed before the jury solely to explain or support
the expert’s opinion or inference, a limiting instruction by
the court must be given upon request. Nothing in this rule
restricts admissibility of underlying expert data when

offered by an adverse party.
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Proposed Advisory Committee Comment

The amendment provides a/structure for the court to employ
when information not otherwise admissible is relied upon by an
expert in forming his or her opinion. Courts have reached
different results on how to treat this information. Compare
United States v. Rollins, 862 F.2d 1282 (7th Cir. 1988)
(admitting, as part of the basis of an FBI ageht;s expert opinion
on the meaning of code language, the statements of an informant),
with Marsee v. United States Tobacco, 866 F.2d 319 (10th Cir.
1989) (noting that inadmissible basis could be considered by the
jury, but only for the purpose of evaluating the expert’s
testimony) . Commentators have also taken different views. See,
e.g., Carlson, Policing the Bases of Modern Expert Testimony, 39
Vand.L.Rev. 577 (1986) (advocating limits on the consideration by
the jury of inadmissible evidence used as the basis for an expert
opinion); Rice, Inadmissible Evidence as a Basis for Expert
Testimony: A Response to Professor Carlson, 40 Vand.L.Rev. 583
(1987) (advocating unrestricted use of information reasonably
relied upon by an expert).

When information is reasonably relied upon by an expert and
yet is not independently admissible, a trial judge applying this
Rule may treat the underlying bases of expert testimony in
several different ways, depending on the balance of probative
value and prejudicial effect in a particular case. First, the
judge may permit the expert to disclose the details of the

inadmissible bases to the jury. If this option is chosen, a

13




limiting instruction must be given upon request, to inform the
jury that the underlying data may not‘be used for substantive
purposes. Second the judge may llmlt dlsclosure to a general
reference to the source or nature of the 1nadmlss1ble
lnformatlon This optlon presents‘a compromlse between the
proponent s 1nterest 1n educatlng the jury about the expert’s
oplnlon, and the opponent S concern that the evidence will be
used 1mproperly as substantive ev1dence. Finally, the trial court
may preclude any mention at all of the inadmissible bases,
allowing only the expert opinion testlmony that is predicated
upon it. In cons1der1ng the approprlate course, the court must
consider the effectlveness of a llmltlng lnstructlon under the
partlcular circumstances.

The amendment governs the use before the jury of
inadmissible information reasonably relied on by an expert. It is
not intended to affect the admissibility of an expert’s opinion,
or to deprive an expert of the use of unadmitted hearsay to form

and propound an expert opinion.
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FORDHAM | Agenda Fhem TEE

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@mail.lawnet. fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on the Federal Rules of
Evidence

From: Dan Capra, Reporter

Re: Review of Rule 706

Date: February 27, 1997

At the November, 1996 meeting, the Committee asked me to
prepare a report on problems in applying Rule 706 which might
warrant a proposed amendment. The problem which sparked the
Committee’s concern was that of funding of court-appointed
experts in complex civil cases. Specifically, in the breast
implant litigation, Judge Jones sought funding for court-
appointed experts, asserting that it would be unfair to saddle
the parties before him with the costs, where the court-appointed
expert’s testimony could be used in subsequent cases. This
funding was denied.

With the help of Joe Cecil and Tom Willging of the Federal
Judicial Center, whose letter to me is attached to this
memorandum, I have focussed on several problems that could be
tackled in an amendment to Rule 706. These problems are: 1. The
relationship between technical advisers (appointed pursuant to
the inherent authority of the court), special masters (appointed
pursuant to FRCP 53), and court-appointed expert witnesses
(appointed pursuant to Evidence Rule 706); 2. The issues
surrounding funding in civil cases; 3. The problems arising from
ex parte communications between the judge and the expert and
between the parties and the expert; 4. Whether deposition and
cross—examination of the expert can be limited; 5. Whether the
jury should be informed of the expert’s court-appointed status
and/or whether the jury should be cautioned against excessive
reliance on the expert; 6. Whether limitations should be imposed
on the selection process.

This memo briefly discusses each of these problems, and
analyzes whether an amendment to the Rule seems required to
address the particular problem. If the Committee decides that the
Rule should be amended, this memo provides several textual
suggestions.




1. Technical Advisers, Special Masters, Expert Witnesses

There is obviously some overlap between the roles of
technical adviser, special master, and court-appointed expert
witness. Rule 706 governs only the use of an expert as a witness.
While there is overlap in the roles, there does not appear to be
a substant1a1 amount of confusion in the courts as to where to
find an approprlate source of authority for an appointment. For
example, in the Oregon Breast Implant Case, the court had no
trouble appointing 1mpart1a1 experts under its inherent authority
to decide a preliminary issue of adm1551b111ty See also Reilly
v. United States, 863 F.2d 149 (1st Cir. 1988) (Rule 706 "was not
intended to subsume:'the. judiciary’s: power to- app01nt technlcal
advisers"). ! o

It is, of course, possible to amend Rule 706 to provide that
"nothing in this Rule limits the court’s inherent authority to
appoint a technical adviser, or the authority provided by Federal
Rule of Civil Procedure 53 to appoint a special master." Given
the basic lack of confusion over the three separate sources of
authority, however,‘it does not seem necessary to amend=the Rule
on this count.

Whlle courts have had no trouble flndlng authority to make
an appointment, the actual delineation of the appointee’s role
might be problematic, given the acknowledged overlap among the
roles of technical adviser, special master, and expert witness. A
Rule could be drafted to sort out the overlap among these roles,
though it would probably be hard to come up with language that
could be applled easily to every case. But before any attempt to
amend Rule 706 is undertaken in this respect, it should be
recognized that the Civil Rules Committee has before: it a
proposal to amend Civil Rule 53 to provide greater elaboration on
the role that can be played by a special master. Thati proposal is
attached to this memorandum. Any attempt to delineate an overlap
between the roles that can be performed by an app01nted expert
should probably; be accomplished. in collaboration Wlth the Civil
Rules Committee. Indeed, K commentators have expressed»the opinion
that the problems of" deallhg with court-appointed experts are
ordinarily problems of'case: management and pre-trial practice
that are more. properly addressed’ in the Federal Rules; of Civil
Procedure than in the Federal Rules of Evidence. See Cecil and
Willging, Acceptlng Daubert’s InV1tat10n.‘Def1n1ng}a Role for
Court-Appointed’ Experts in Assessing Scientific Validity, 43
Emory L.J. :995 (1994). See also the letter to Ed Cooper from
Margaret Berger, attached to the proposed amendment to FRCP 53 at
the end of this memo. (It should be noted that the Civil Rules
proposal is, at! least currently, "on the shelf," due to the two
major projects that the Civil Rules Committee is currently
pursuing--discovery: and class actlons) ‘ ool

At any rate, any attempt to dellneate the overlapping roles
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of special master, technical adviser, and expert witness appears
to be a difficult task. As Professor Berger notes in her letter,
the expectations for each appointee will be very case-dependent.
Flexibility is required to match the appointee’s role with the
needs of the case. In this light, it could be argued that the
failure to delineate the various roles is actually a good thing,
in that it gives the court and the appointee maximum flexibility.
It may be appropriate, depending on the case, for the appointee
to switch from role to role at various times throughout the case.
Any attempt to write an all-encompassing set of rules would
probably be a monumental task with little obvious pay-off--
especially since appointments of any kind are so. infrequently .
made, relatively speaking. ‘ .

2. Funding in Civil Cases

It seems clear that a Federal Rule of Evidence cannot
provide for federal funding. The funding grant must come from an
independent statute. Indeed, Rule 706 currently recognizes this
by stating that in criminal cases, compensation is payable from
funds which may be provided by law. If the Committee makes the
policy decision that public funding should at least be an option
in certain civil cases, then the Rule could be amended along the

follwing lines:

(b) Compensation. — Expert witnesses so appointed are
entitled to reasonable compensation in whatever sum the

court may allow. The compensation thus fixed is payable from

funds which may be provided by law —in—-eriminal-ecases—and

proceedings—the. Whére no law pfovides for compensation of
the expert, the expert’s compensation shall be paid by the
parties in such proportion and at such time as the court
directs, and;fhereafter charged in like manner as other

costs.




Joe Cecil and Tom Willging, in their letter attached to this
memorandum, raise: another problem with the funding mechanism--the
possibility that parties may be unable or unwilling.to pay for
the expert. Presumably this problem would be diminished if a.
public funding mechanism could be employed. But even in' the
absence of a public funding option, the current Rule .seems-to . .
prov1de a good dedal of. flex1b111ty rand- dlscretlon in allocatlng,
and  enforcing payment of,the; expert’s expenses. That is to say,.
the court has. the power,f‘hder the current, Rule,. to deal with :the
problem: of a party s unw1111ngness or: 1nab111ty ‘to. pay. .There.
seems. llttle ‘that an amendment could do‘to
enforcement. Any questlonswof‘faarness 1n‘
do not result from the language of the Rule,“ut ratherwfrom the -
difficult pollcy questions that result when one party is unable
or unwilling to pay for the court—app01nted expert.

The Committee might also consider the option provided by
Arizona Rule 706, which states, in its first sentence, that
"App01ntment‘of experts by the court is. subject to the
avallablllty ‘of'funds or the agreement of :the! partles concerning
compensatlon W This | Language presumably takes care of the
reluctance of -one. or,more parties to ‘pay for. the expert. The
problem. w1th\that Rule ‘however, is thatw .could leave control
of the,app01htment processusolely inthe han ds of the parties--
the parties bould prevent‘the court‘from»app01nt1ng an expert by
simply refusing to agree on compensation. Rule 706, at. least
currently, presumes that the court should have authorlty to
app01nt an expert 1ndependent of the w1shes of the partles.

' rh \ "

The spe01f1c problem of falrness in fundlng experts in cases
like the breast. 1mp1amt litigation is obviously not one that will
arise very often; it is the relatively rare case where the
testimony of; a. court—app01nted expert in one case 'would be
offered, or even admissible, in a later case. The problem does
not seen sorprevalent‘as to warrant an amendment. t6 the Federal
Rules of Ev1dence. Moreover, most of the cases where the question
is presented are mass ‘tort'. cases, where partles on both sides are
very well- funded Whlle there is arguably a problem of fairness
as to these 11t1gants,‘there is not.a problem'.of hardshlp. So
again, the case for amendlng the Rule does not seem compelllng

: : ‘ S ‘ Ci nw~\}

3. Ex Parte Communications

Currently, Rule 706 does not address whether either the
Judge or the parties can communicate ex parte with the court-
appointed expert. As to judge-expert communications, there is a
general recognition that ex parte communications are often
essential, especially during the appointment process. However,
safeguards have been suggested to allay concerns of the parties
as to the ex parte nature of these communications. Apparently,
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the preferred practice is to make a record of all discussions and
disclose the record to the parties. See Reilly v. United States,
863 F.2d 149 (1st Cir. 1988) (noting this procedure with
approval).

The ABA Litigation Section has promulgated Civil Trial
Practice Standards to cover the problem of ex parte
communications between a judge and an app01nted expert Standard
11(b) provides as follows:

b. Communications between Court and Expert. The court shall
assure that the parties are aware of all communications
between the court and a court-appointed expert by:

i. Permitting the parties to be present when the court
meets or speaks with the expert;

ii. Providing that all communications between court and
expert will be in writing with copies to the parties; or

., iii. Recording oral communications between court and
expert and making a transcript or copy of the recording
available to the parties.

If Rule 706 is to be amended, the Committee might consider adding
something like the ABA proposal to the end of the Rule. However,
whether the Rule needs amending to cover this problem is another
question. There does not appear to be a lot of confusion or
dispute in the cases or among judges as to the proper use and
regulation of ex parte communications. See Cecil and Willging, 43
Emory L.J. at 1029-33.

As to ex parte communications between counsel and the court-
appointed expert, it has been recognized that its permissibility
is dependent on the expert’s role in the case. If, for example,
the expert must do a medical examination of the plaintiff, or if
the expert must obtain specimens from one of the parties, then ex
parte communications are not only warranted but essential. (See
the letter from Joe Cecil and Tom Willging attached to this
memorandum) . On the other hand, the obvious due process concerns
arising from ex parte communications indicate that they should
not be permitted in the ordinary case, and that even where such
communications are necessary, the safeguard of post-communication
disclosure should be implemented.




ABA Civil Trial Practice Standard 11(c) provides the
following guidelines as to ex:parte:- communlcatlons ‘between the
court-appointed expert and the parties: :

c. Communications between Parties and Expert. The court
shall assure that every party is aware of all
communications between any party and a court-app01nted
expert by: : : ,

i. Permitting,all»parties to‘be present. when any party
meets or speaks with the expert, or .. - :

ii. Prov1d1ng that all communications between any party
and the expert-will be in writing: [Reporter’s note:
shouldn’t the. poss1b111ty of tape recorded oral
communications be added?]with copies to all parties.

The Task Force that promulgated this standard comments that it
"is operative only if the court has not prohibited such contact.

If Rule 706 is to be amended, the Committee might consider
amending the Rule in accordance with Standard 11(c), keeping in
mind that it may be necessary to permit oral ex parte
communications in certain unusual cases, so long as subsequent
disclosure is made of the nature of those communications. See the
bracketed comment in the quoted standard, immediately above.
Again, however, it is not apparent that the Rule needs amending
to cover this problem. The use of court—-appointed experts is so
infrequent that the problem of ex parte’ communlcatlons ‘cannot be
considered a critical one at this tlme.

4. Limitations on Cross-examination and Deposition

The Rule currently provides that court-appointed experts can
be deposed. by any party, called to testify by any party, and
freely cross-examined when called. In their letter attached to
this memo, Joe Cecil and Tom Willging inform me that court-
appointed experts have expressed concern that they could be set
upon by all sides absent court intervention. They note that John
Kobayashi has been appointed to represent the panel of experts in
the breast -implant case. Joe and Tom make the suggestion that. the
rule could be clarified to provide that a court could limit
depositions or cross-examination of court-appointed experts:when
necessary.

If the rule is to be amended, such clarification would
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certainly be salutary, but there is little reason to amend the
rule solely to provide a protective authority that the courts are
currently exercising anyway. John Kobayashi’s appointment is just
one instance of a court’s stepping in to protect a court-
appointed expert, even without clarification of the rule. Another
example is the Asbestos Cases in the Eastern District of New
York, where the court provided for an informal hearing in lieu of
depos1tions. ‘

5. Informing and Instructing the Jury

As pointed out by Cecil and Willging in their Emory article
at pages 1038-9, judges are not in agreement on whether the jury
should be told that an expert is court-appointed. Rule 706(c)
leaves the matter to the discretion of the judge. (A few states
have refused to adopt this provision, and prohibit judicial
comment on the' court appointment).

There is, of course, a risk that the appointment of an
expert will be outcome—determinative, and some commentators have
proposed. that’ because of this risk, Rule 706 should be amended to
prohibit judicial comment on the court appointment. See Bua,
Experts--Some Comments Relating to Discovery and Testimony Under
New Rules of Evidence, 21 Trial Law. Guide 1 (1977) Others have
suggested that the ‘Rule be amended to require the judge to
instruct the jury against excessive reliance on the appointed
expert’s testimony. . See Lee, Court-Appointed Experts and Judicial
Reluctance: A Proposal to Amend Rule 706 of the Federal Rules of
Evidence, 6 Yale Law and Policy Rev1ew 480 (1988).

1

Section 11(d) 'of the ABA Ccivil Trial Practice Standards
provides the following guidance on the question of informing
jurors ‘about the expert’s court-appointed status:

d. Jury Instructions. If an expert witness retained by the
court testifies at trial,

i. No Identification as Court Appointee. The court
ordinarily should not identify the witness as one
appointed by the court.

ii. If Identified as Court Appointee. If the court
determines that, in the circumstances, it is
appropriate to identify the witness as a court
appointee, the court should instruct the jury that:




A. It is not to give greater weight to the
testimony of a court-appointed expert than any
other Wltness 51mply because the court chose the
expert; .

: 'B. The jury. may consider the fact. that the
' witness'is: not retained by either party in.,
evaluating the witness’s opinion; and .

C. The jury should carefully assess the
nature of, and basis for, each witness’s oplnlon.

iii. Questlonlng. The w1tness should be examlned
by counsel, in an order determined by the court. .

Amendment of Rule 706 along the: lines: of the ABA standard
requires an affirmative answer to at 1east‘two questions: First,
does the disclosure of court app01ntment espec1a11y without a
limiting instruction, create an unacceptable risk of outcome-
determination? Second, does the Rule,. which currently leaves the
matter to- jud1c1a1 dlscretlon, provide sufficient safeguards, or
is a more specific artlculatlon necessary’

These questlons must. be answered 1n a relatlve vacuum
because the use of court-appointed experts .in jury trials (indeed
in any trial) is so infrequent. Cecil and Willging located only
seven jury trials in which court-app01nted experts testified. See
43 Emory L.J. at 1038. ™ il ‘

' - . bbb " .

Although the empirical information is limited, it appears
that courts concerned about the risk of outcome-determination
follow one of three procedures: they either don’t appoint an
expert at all; or they appoint an expert and do not inform the
jury of the expert’s status; or they: 1nform the jury of the
expert’s status and issue a cautionary instruction "that the fact
of court appointment should not result in giving greater weight
to that expert than to the parties’ experts." 43 Emory L.J. at
1039. Each of these alternatives can be and has been employed
under the current Rule. There is no obvious reason why a more
specific articulation of authority is necessary, especially given
the paucity of cases in which the problem arlses.

6. Selection Process

Rule 706 provides that the court may, in its discretion,
request the parties to submit nominees for appointment, and that
the court can appoint an expert agreed to by the parties or an
expert of the court’s own selection. Thus, the selection process
is essentially left to judicial discretion. Cecil and Willging
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report, in the Emory Law Journal article, that in a large
minority of the appointments (29 of 66), "the judge used pre-
existing personal or professional contacts to identify an
expert." The authors criticize this practice because it "may
reflect a narrow spectrum of professional opinion that was suited
to the interests of the judges’ former clients and colleagues"

~and that the parties "may perceive such an expert as biassed."

The risk of a sweetheart appointment has led one commentator
to suggest that Rule 706 be amended to require the parties to
submit a list of proposed experts to be appointed for each area
of disputed testimony. See Johnson, Court-Appointed Scientific
Expert Witnesses: Unfettering Expertise, 2 High Tech L.J. 249
(1988).

ABA Civil Trial Practice Standard 11(a) sets forth the
following suggested limitations on the process of selecting a
court-appointed expert:

a. Selection.

i. The court should invite the parties to recommend
jointly an expert to be appointed by the court.

ii. If the parties cannot agree, the court should
invite them to submit names of a specified number of experts
with a summary of their qualifications and an explanation of
the manner in which those qualifications "fit" the issues in
the case.

iii. the court may choose one or more experts
recommended by any of the parties; or it may reject the
experts recommended by the parties and select an expert
unilaterally.

iv. Before selecting an expert unilaterally, the court

should

: A. Consider seeking recommendations from a
relvant professional organization or entity that is
responsible for setting standards or evaluating
qualifications of persons who have expertise in the
relevant area, or from the academic community, and

B. afford the parties an opportunity to

object to the appointee on the basis of bias,
qualifications or experience.




These standards provide helpful guidance, and encourage a
judge not to appoint an expert simply because of a pre-existing
relationship. The Committee must decide whether the. problem of
sweetheart app01ntments is critical enough to warrant amending
the Rule..Again, given the limited number of cases, it can be
argued that the Commlttee should wait for further developments.
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THE FEDERAL JUDICIAL CENTER
THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, DC 20002-8003

RESEARCH DIVISION TEL.: 202-273-4070

FAX: 202-273-4021
January 27, 1997

Professor Daniel J. Capra
Fordham Law Schoo

140 W. 62nd St.
New York, New York 10023

Dear Dan:

We promised to suggest issues that you may wish to keep in mind as
you draft proposed amendments to FRE 706. Our suggestions grow out of
interviews we conducted seven years ago with judges who had appointed
such experts under authority of this rule. Our study is summarized in the
enclosed law review art1c1e We have included additional reference material
in endnotes. A

Current practice under Rule 706 is an example of courts struggling to
adapt existing authority to meet evolving needs. The existing rule anticipates
that appointed experts will be present trial testimony in a manner similar to
the parties’ experts. In the past twenty-five years the role of court-appointed
experts has expanded beyond this testimonial function. We found that only
about half of the appointed experts in our study testified at a trial.
Nontestimonial duties recognized by federal courts include educating the
court about underlying science and technology issues,” aiding the court in
screening expert testimony by commenting on the scientific validity of
proffered expert testimony,’ reviewing d1scovery documents and materials,’
reviewing proposals for class action certification,” preparing reports regarding
future claimants to guide a court in allocating the proceeds of a settlement
fund,® preparing videotaped testimony on the state of scientific knowledge as
part of a multi-district litigation pretrial process,” and even developing
proposals for bring legal doctrines regarding protection of computer software
into accord with current standards and practice of computer science.?

The strain that exists in adapting the existing rule to current needs also
is indicated by the extent to which the authority of experts appointed under
FRE 706 is supplemented by appointment as a special master under FRCivP
53.° Also, a number of current cases seem to favor of appointment of

“technical adv1sors under the courts inherent authority rather than its




Professor Dan Capra, January 27, 1997 Page 2

codification in FRE 706.° ' The fundamental problem is confusion regarding
the authority of the court to use this mix of overlapping procedures to engage
in the activities listed above. | '

Before offering suggestions, we should mention that when we asked

judges about the need for changes in Rule 706, most judges indicated that they.

were satisfied with the present form of the rule. This satisfaction likely was
related to their satisfaction with the service provided by the expert (only two
of the sixty-five judges expressed any reservations). We also suspect that the
practice of some judges to supplement the authority of FRE 706 experts with
the authority of FRCivP 53 special masters and the inherent common law
authority of court to appoint experts and advisors, tended to disguise any
shortcomings of the rule. S

Also, most judges indicate that they view the use of a court-appointed
experts to be an extraordinary procedure that should be reserved for the few
cases where the dispute turns on evidence that is not readily comprehensible
and where the traditional adversary process has failed to produce information
for resolving a highly technical dispute. We offer these suggestions, not to
replace the role of adversarial experts in common litigation," but only to
improve the use of appointed expert in that narrow spectrum of cases in
which such information is required for a reasoned and principled resolution
of the dispute. o

Clarify Authority to Assess Costs to Compensate the Expert According
to a Party’s Ability to Pay. The judges’ most common suggestion for changes
in the rule was to clarify the court’s authority to order compensation of the
experts. Compensation of experts was often mentioned in our discussions
with judges as an impediment to effective use of appointed experts under
FRE 706. Such problems extend beyond the authority to compensate experts
under the rule to the practical problem of enforcing payment terms. Concern
about securing payment causes some judge to restrict appointment of experts
to only those cases in which the parties consent."” o

~ The problem of compensating appointed experts is most common in
civil cases when one or both parties resists contributing to the costs of the
experts. The-current rule includes broad authority to permit courts to allocate
costs as the court sees fit. Most judges require the parties to split the expert’s
fee, with the party prevailing at trial being reimbursed for its portion. When
one party is indigent judges are reluctant to order the nonindigent party to
advance the full cost of the expert, even though current case law indicates
that a judge has discretion to allocate the fees among the parties as he or she
finds appropriate, and to reconsider this allocation as part of the final award.
This includes the authority to order one party to pay the entire costs™

' = ‘ L /

Clarify Expectation Reéarding Ex Parte Communication between the

Judge and Appointed Expert. FRE 706 does not explicitly address the issue of
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Professor Dan Capra, January 27, 1997 ' Page 3

whether the judge and the appointed expert may communicate ex parte
during the course of the litigation. Conversations with judges indicated this is
a part1cu1arly troubling issue.’* Six judges mentioned the need for more
guidance in the rule or advisory committee notes concerning appropriate
forms of communication between the judge and the appointed expert. Case
law and canons of judicial eth1cs discourage off-the-record contacts between a
judge and an expert witness.’” . However, some ]udges have relied on the
court’s inherent authority to appoint an expert as a “technical advisor” to
avoid constraints on such communication.* -

Our interviews revealed considerable ex parte commumcatlon between
judges and experts as well as some confusion concerning proper conduct.
More than half of the judges indicated they communicated directly with the
expert outside of the presence of the parties. About half of these judges
limited their ex parte discussion to procedural aspects of the expert’s service,
including matters of availability. The remaining ]udges communicated with
the court-appointed experts on at least some occasions to elicit technical
advice outside the presence of the parties. In most of these situations the very
purpose of the appointment was to provide the ]udge with one-to-one
technical advice. (Many of these were patent cases.) We did not systematically
ask about consent, but some judges indicated that the parties expressly
consented to the ex parte communications. In all other cases'it appeared from
the context of the interviews that the parties were generally aware of the
arrangements and either expressly consented or failed to object.

Consider noting in the rule the circumstances in which some form of ex
parte communication will be permitted, and the safeguards that can be
employed to minimize the opportunity that such communication can
disadvantage a party. In Reilly,"” the United States Court of Appeals for the
First Circuit affirmed the inherent authority of the court to appoint a
technical advisor and offered a number of suggestions for diminishing the

oncerns about ex parte communication. The court suggested that the expert
should be instructed on the record and in the presence of the parties, or the
duties of the expert should be recorded in a written order. And at the
conclusion of his or her service, the technical advisor should file an affidavit
attesting to his or her compliance with these instructions. The court noted
with approval that some judges have gone further, making a record of
discussions and disclosing the record to the parties. These safeguards may do
little to comfort those who see any form of ex parte communication as an
unforgivable intrusion into the adversarial system, but such safeguards will
permit the parties to remain informed of the nature of the assistance and
raise objections when the intended form of assistance encroaches on the
duties of the judge. At the same time, information about the expert’s advice
will permit parties to challenge misplaced factual assumptions and debatable
opinions.

Rule 706 also falls to address the question of whether ex parte communi-
cation should be permitted between the expert and the parties. We found that
about half of the responding judges permitted direct, separate communication
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between the expert and one or more parties. Often, the nature of the
appointment and the role of the expert led naturally, if not inexorably, to that
practice. The clearest example was the medical examination of a party by an
expert to determine the extent of injuries. Ex parte communication may also
be necessary. when an expert must learn a trade secret in order to advise the
court regarding a motion foria protective order or when the expert must
assemble data from the Jparties. Such circumstances should be easy to -
anticipate and the order of appointment. can specify the procedures and
safeguards that will control such commun1cat10ns o SN

Clarzfy Authorzty to Lzmzt Deposztzon and Cross—Exammatzon of
Appointed Expert. Currently the FRE 706 permits the appointed expert to be
deposed and cross-examined: w1thout any indication, of the need for Jimits on
such i inquiries. Judges in a.number of cases have issued orders limiting such
inquiries and have on:occasion “substltuted informal hearings in.court as a
substitute for such procedures.’? Those who have served as appointed experts
have told ws that they are concerned that absent court intervention, they will
be set upon, by attorneys. for both s1des without their own legal counsel to
object to improper queries. ]udge Pomter has recognized this concern in the
multi-district litigation breast unplant\ case and appointed a member of the
_Advisory Committee on Evidence Rules, John Kobayash1 to represent the
national panel of experts during their, depositions.”” Some comment in the
rule regarding the opportunity . for; 11m1t1ng deposition and cross-examination,
depending on the nature of the, appomted expert s serv1ce, may be |
appropriate. :

On the other hand FRCWP 53 makes no exphc1t provision for the
deposition of testimony of a specialinaster. When the special master’s report
involves identifying expert evidence; one can imagine that the use of a
special master procedure may be used toubypass the procedural safeguards in
FRE 706. S

Reconcile Overlap in Authority of Court-Appointed Expert, Special
Master, and Technical Advisor. We saved the most ambitious task for last.
As noted above, there is considerable overlap in the duties of FRCivP 53
special masters, FRE. 706 court-appointed experts, and “technical advisors”
appointed under the inherent authority of the courts. You may wish to work
with the Advisory Committee on, Civil Rules to try to sort out the overlap in
authority for these two procedures. The Advisory Committee on Civil Rules
has discussed amending Rule 53 and is aware of the overlap with court-
appointed experts. Ed Cooper may have advice on how: to proceed. (Even
though FRE 706 experts can be appointed in criminal cases, separate statutory
authority for such appointments may diminish the need for similar
coordination with the Advisory Committee on Criminal Rules.)

These are the areas that our research indicate may benefit from
attention in an amended rule. Please note that there are a number of other
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Professor Dan Capra, January 27, 1997 Page 5

problems with court-appointed experts: judges often fail to recognize the
need for such assistance until the eve of trial; parties rarely participate in the
identification of suitable experts, leaving judges to recruit experts through
personal and professional contacts; and, judges and juries may give the advice
of court—appomted experts more deference than it deserves. We believe that
these issues are best addressed through pretrial procedures and expanding the
opportunity to recruit experts from among scientific and professional
societies. If you see opportunities to address such issues by amending the
rule, please let us know and we will expand on our findings in these areas as
well. o

Please let us know if you want us to expand on any of these ideas or if
we can be of further assistance. :

Joe S. Cecil

) e

Thomas E. Willging

Enclosure
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! Joe S. Cecil and Thomas E. Willging, Accepting Daubert’s Invitation:
Defining A:Role'for Court-Appointed Experts in Assessmg Scientific Validity,
43 Emory L. J.'995 (1994)..

? UniqueConcepts, Inc. v. Brown, 659 F. Supp. 1008 1011 (S.D.N.Y. 1987)
(court—appomted expert fo:r -issues on: wpatent constructlon vahdlty and -
infringement).

* Renaudiv. Martln Marletta Corp 972 F 2d 304 308 n.8 (10th Cir. 1992) (court-
appomted expert in geochemistry and hydrology assessed the narrow question
of the scientific acceptability of using a single data point to estimate toxic
exposure-overiseveral years). See also, Ellen Relkin, Some Implications of
Daubert and Its Potential for Misuse: Misapplicationto Environmental Tort
Cases and Abuse of Rule 706(a) Court-Appointed Experts, 15 Cardozo L. Rev.
2255 (1994) (Rule 706 experts will become more common following Daubert).
This point may also be made in Margaret A. Berger, Procedural Paradigms for
Applying the Daubert Test, 78 Minn. L. Rev. 1345 (1994).

* Kerasotes Mich. Theaters v. Nat’l Amusements, No. 85-CV-40448-FL (E.D.
Mich. Feb. 2, 1989) (order appomrtmg expert under Rule 706).

* Superior Beverage Co., Inc. v. Owens-Tllinois, Inc., No. 83C512, Pretrial Order
87-1, 1987 WL9901 (N.D. Ill. Jan. 30, 1987) (expert “is to consider only whether
the method of classwide proof proposed by plaintiffs presents . . . an
economically and statistically valid alternative to 1nd1v1duahzed proof,”
explicitly prohlbltmg expert from drawing any conclusions regardmg the
ultimate issues in the case); -

¢ In re Joint Eastern and Southern Districts Asbestos Litigation, 830 F.Supp.
686, (E. & S.D.N.Y., 1993).

7 In re Silicone Gel Breast Implant Products Liability Litigation, MDL No. 926,
Order No. 31 (May 30, 1997).

® Computer Assocs. Int’], Inc. v. Altai, Inc., 982 F.2d 693, 713-14 (2d Cir. 1992).

? Students of Calif. School for the Blind v. Honig, 736 F.2d 538, 549 (9th Cir.
1984), vacated on other grounds, 471 U.S. 148 (1985); Hart v. Community Sch.
Bd., 383 F. Supp. 699, 765-66 (E.D.N.Y. 1974), aff'd, 512 F.2d 37 (2d Cir. 1975).
Another district court expressly granted a special master the power, subject to
approval by the court, to “seek the assistance of court-appointed experts.”
Young v. Pierce, 640 F. Supp. 1476, 1478 (E.D. Tex. 1986), vacated on other
grounds, 822 F.2d 1368 (5th Cir. 1987), order reinstated, 685 F. Supp. 984, 985-86
(E.D. Tex. 1988).

10 Reilly v. U.S., 682 F.Supp. 150 (D.R.1), aff d in part and remanded in part,
863 F.2d 149, (1st Cir. 1988); Goetz v. Crosson 967 F.2d 29, 37 (2nd Cir. 1992)
(VanGraafeiland, J., concurring and dissenting); Hall v. Baxter Healthcare
Corp. ____ ESupp. ____ (Civ. No. 92-182) (D. Or., 1996) (appointing
technical e; experts to assess scientific reasoning and methodology underlying
testimony of party’s expert in breast implant litigation).

! For examples of suggestions that court-appointed experts should be
preferred over parties” experts, see Samuel R. Gross, Expert Evidence, 1991
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Professor Dan Capra, January 27, 1997 Page 7

Wisc. L. Rev. 1113; Joanna A. Albers, et al., Toward a Model Expert Witness
Act: An Examination of the Use of Expert Witnesses and a Proposal for
Reform, 80 Iowa L. Rev. 1269 (1995).
12 Cecil and Willging, supra note 1 at 1045-54 (discussion of issues that arise in
compensating court-appointed experts).
¥ McKinney v. Anderson, 924 F.2d 1500, 1510-11 (9th Cir. 1991) (overruling
magistrate’s decision to deny appointment of an expert as unduly restrictive
because “Rule 706 . . . allows the courts to assess the cost of the experts
compensation as it deems appropriate”).
" 1d. at 1029-35 (discussion of ex parte communication with court-appointed
experts).
> Canon 3A(4) of the Code of Conduct for United States Judges
provides: "A judge should ... except as authorized by law, neither initiate
nor consider ex parte communications on the merits, or procedures affecting the
merits, of a pending or impending proceeding.” See also, Edgar v. K.L., et al.,
93 F.3d 256 (7th Cir. 1996) (judge's actions in meeting ex parte with panel of
experts appointed by judge to investigate Illinois mental health institutions
and programs to receive preview of panel's conclusions and to persuade
judge that their methodology was sound was grounds for disqualification of
judge); Cecil and Willging, supra note 1 at 1031.
¢ Reilly v. U.S., 682 F.Supp. 150 (D.R.L), aff'd in part and remanded in part,
863 F.2d 149, (1st Cir. 1988).
17 863 F.2d 149, 159-61 (1st Cir. 1988).
¥ Hall v. Baxter Healthcare Corp. ____ FSupp. ___, fnt. 8 (Civ. No. 92-182)
(D. Ore, 1996); In re Joint Eastern and Southern Districts Asbestos Litigation,
151 F.R.D. 540 (E. & S.D.N.Y. 1993).
' In re Silicone Gel Breast Implant Products Liability Litigation, MDL No. 926,
Order No. 31f (January 13, 1997).
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Rule 53 Reporter’s Note

These Rule 53 materials are not gquite as daunting as the bulk
may suggest. The same proposal is presented in two forms: the
first set has everything rolled into a drastically revised Rule 53.
The second set divides the same drastic revisions among three
rules, 53, 53.1, and 53.2. It should be sufficient to concentrate
on the combined Rule 53 in preparing for the October meeting.

The reason for providing both versions is simple enough. This
project began with a casual proposal to amend Rule 53 that led to
the decision to prepare a draft rule governing pretrial masters.
There was some discussion about the best place to locate a pretrial
master rule: Rule 16 was suggested because of the affinity with
pretrlal conference practlce, Rule 26 was suggested because
pretrial masters often supervise dlscovery, and’ Rule 53 was doubted
because 1t is located with the trial rules, Draft Rule 16.1 was
before the committee, at its April, 1994 meetlng. Only' brief
attentlon was devoted to the draft.? The maln conclu51on”was that
the draft covered many matters that also should Jbe 1ncluded in the
Rule 53 prov151ons for trial masters. The 1n1t1a1 response to the
Committee’ s instructions to provide a comprehens1ve draft was
framed as three rules. All of the common provisions were included
in Rule 53. Separate rules 53.1 and 53.2, dealt with pretrlal and
post- -trial masters. The three rules were 1ntegrated bywmultlple
cross-references. Judge Brazil commented extensively on first and
second’ drafts cast in this form, one of his suggestlons was that it
might be‘better to 1ncorporate all three into one albelt lengthy,
rule. ! ‘

Several advantages follow 1ncorporat10n of ail prov151ons in
a single rule. The common provisions are emphasized, and/need not
be incorporated by reference. The separate rule draft, motre
cast Rule 53 in the central role, .even though the use of -1
masters has almost disappeared; it may seem'mlsleadlng to empha51ze
implicitly the least common species of master. And one. rule may
fit better with statutory cross-references, e. g., 28 U.s.C. §
636(b)(2).

Separate rules also may have some advantages. The
separateness emphasizes the desirability of thinking separately
about different master roles, even if a single person is appointed
to perform duties under more than one rule. It may prove easier to
keep a separate Rule 53 in a form that supports the cross-
references in other Rules — I have not yet attempted to check how
well the combined draft fits with references to Rule 53 in other
rules, e.g., Rule 71A(h).

Although both forms are provided, the combined draft is likely
to prove the best focus for initial discussion.

With the encouragement of Judge Higginbotham, I sent copies of
the July draft Rules 53, 53.1, and 53.2 to several people who Kknow
a great deal about special masters and the rulemaking process.




Only a few have responded yet, but more plan to do so. Comments
from Margaret Berger, David Levine, and Judith Resnik are set out
at the end. - These comments will provide several useful grounds for
reconsideration on rereading the draft. Although they are
addressed to. the multiple rule - format, ‘it is easy to carry the
1deas over: to the comblned form. ‘ R ‘ S
The “various underllnlngs,‘ strlkeovers, and backshadlngs
indicate some of the points that were temporarlly resolved 1n the
course of?'he summer s dlscu551ons. They are only a few of the

slng tr1a1 masters 1n a1d of a jury. The
»many dlfflcultles with submlttlng ‘a

effect but 1t 1s not clear what that
means.’
flndlng lf
the matter

Py v

‘Another‘lmportanb”questlon is whether there is a need to

discourage’ the.use of. pretrlal and post trlal masters more than the
draft seems‘to‘do.‘»w & , ‘

And of course-it is proper to ask whether there 1s too much
detallww‘The drdft follows the usual course of including: everythlng
that seems potentially worthy of inclusion, so as to 1launch
dlscu551on.

A Versyon of current Rule 53 also is attached, attemptlng to
show the 'location of present prov151ons in the new drafts. The
changes ‘are so drastic, rhowever ‘that only confusion would follow
from an}attempt to set: the new version out in the traditional form
that strlkes over deleted materlal and underscores new materlal.

; ry. LIt 'Seems to  be ‘agréed  that 'the
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(a)

(b)

RULE 53. MASTERS
Appointing.
a1 A court may appoint a master only:

@

L))

(A)  if the parties consent, or

(B)  if the master's duties cannot be adequately performed by an
available district judge or magistrate judge [of the district],
and — if the master is to exercise the powers described in
subdivision (b)(8) or (9) — (i) in an action to be tried by a
jury, if the issues are extraordinarily complicated and
consideration of the master’s report is likely to substantially
assist the jury, or (ii) in an action to be tried to the court, if

some exceptional condition requires reference to a master.

The master must not have a relationship to the parties, counsel, action,

or court that creates an actual or apparent conflict of interest unless

Master's duties. The court may appoint a master to:

D

2

mediate or otherwise facilitate settlement;

formulate a [disclosure or] discovery plan; supervise [disclosure or]
discovery; make [disclosure or] discovery orders under Rules 26
through 31, 32(d)(4), 33 through 36, and 45; make recommendations
[to the court] for orders under Rules 26 through 36 and 45; make
orders under ‘Rulc 37(a) or (g); or make recommendations [to the
court] for orders under Rule 37;
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Rule 53 combined
September 25, 1994 draft

page -2-
conduct conferences and make orders or recommendations for orders
under Rule: 16;

hear and determine any other pretrial motion, except a motion:

(A) for injunctive relief,

(B)  to dismiss for failure to state a claim,

(C)  for judgment on the pleadings,

(D)  to strike any claim or defense,

(E) for involuntary dismissal, transfer, or remand,

(F)  for summary judgment,

(G) to certify, dismiss, or ai:prove settlement of a class action, or

(H)  to establish for trial under Evidence Rule 104 the qualification
of a person to be a witness, the existence of a privilege, or the
admissibility of evidence;

conduct hearings and make proposed findings and recommendations
for disposition of a motion described in paragraph 4;

manage other pretrial proceedings;

assist in coordinating separate proceedings pending before the court
or in other courts, state or federal;

assist the court in discharging its trial duties in a nonjury case;
preside. over an evidentiary hearing and:

(A)  report the evidence to the court in a nonjury action;
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Rule 53 combined
September 25, 1994 draft
page -3-

(B) recommend findings of fact and conclusions of law; or

(C) make findings of fact or conclusions of law in a nonjury

action, subject to review as provided in subdivision (i);
(10) conduct ministerial matters of account;

(11)  assist in framing an injunction when the parties have not been able to

provide sufficient assistance;
(12) assist in supervising enforcement of a complex decree;
(13)  assist in administering an award to multiple claimants;

(14) conduct independent investigations to assist in framing an injunctiver

order or in enforcing a decree; or
(15) perform othier duties agreed to by the parties.
Order Appointing Master.

(¢} Hearing. The court must give the parties notice and an opportunity

for hearing before appointing a master. Alparty 1

Q)
proceed with all reasonable diligence and must state #§

(A) the master’s name [, business address, and numbers for
telephone and other electronic communications];

(B)  the master's duties under subdivision (b);

(C)  any limits on the master's authority under subdivisions (e) and
®;
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September 25, 1994 draft
page 4

(D)  the dates by which the master must first meet with the parties,
make interim and final reports to the court, and complete the
assigned duties;

(E)  the circumstances|, if any,] in which the master may
communicate ex parte with the court or a party;

™ the time limits, ﬁrocedures, and standards for reviewing the

master’s orders and recommendations;

[(G) any bond required of a master v}ho is not a United States
magistrate judge;] and -

(H) the basis ;iand procedure for fixing the master’s

compensation under subdivision (j).

3 Amendment. The order appointing a master may be amended at any
time [after notice to the parties].

Master’s Powers. Unless expressly limited by the appointing order, a master
may regulate all proceedings and take all measures necessary or proper to
perform efficiently the duties assigned under subdivision (b).

Master’s Authority. Unless limited by the appointing order, a master has
authority to:

1) set and give notice of reasonable dates and times for meetings of the
parties, hearings, and other proceedings;

()] proceed in the absence of any party who fails to appear after receiving
actual notice under paragraph (1), or — in the master’s discretion —
adjourn the proceedings;

(3  hold hearings under subdivision (f); and
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page -5-
(4)  do all things necessary or proper for firiand efficient performance

of the master’s duties.

Hearings. When a master i§:3uitiorized to conduct hearings:

(€Y the parties or the master may compel witnesses to provide evidence by
subpoena under Rule 45, and the master may compel a party to
provide evidence without resort to Rule 45; ‘

(2) the master may put the witnesses on oath;
(&)] the parties and the master may examine the witnesses;
4) the master may rule on the admissibility of evidence;

&) the master must make a record of excluded evidence as provided in
the Federal Rules of Evidence for a court sitting without a jury if
requested by a party or directed by the court;

6) the master may impose the noncontempt consequences, penalties, and
remedies provided in Rules 37 and 45 on a party who fails to appear,

testify, or produce evidence; and

@) the master may recommend to the court sanctions against a nonparty
witness, or contempt sanctions against a party, who fails to appear,
testify, or give evidence.

Master’s Orders. A master who makes an order must file the order and
promptly serve a copy on each party. The clerk must enter the order on the
docket.

Master’s Reports. A master must report to the court as required by the order
of appointment;-and-may-report-on-any-othermatter. Before filing a report,

the master may submit a draft to counsel for all parties and receive their
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suggestions. The master must:
1) file the report;
(2)  promptly serve a copy of the filed report on each party; and

(&)) file with the report any relevant exhibits and a transcript of any

relevant proceedings and evidence.
Action on Master’s Order, Report, or Recommendations.

(1) Time and hearing. A motion to review a master’s order, or
objections to — or a motion to adopt — a master's report or
recommendations, must be filed within 10 days from the time the
order or the report is served unless the court sets a different time. The

court must afford opportunity for a hearing, and may receive evidence.

2) Action. In acting on a master's order, report, or recommendations, the

court may:

(A)  adopt or affirm it;

(B)  modify i

(C)  wholly or partly reject or reverse it; or
(D)  resubmit it to the master with instructions.

3 Fact Findings. The court in a nonjury case may set aside a master's
fact findings or recommendations for fact findings only if clearly

erroneous, unless:

(A) the order of appointment provides a more demanding standard

of review, or
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page -7-
(B) the parties stipulate that the master’s findings will be final.
Jury Issue Findings. A trial master's findings on issues to be tried

to a jury are admissible as evidence and may be read to the jury
unless the court excludes them in its discretion or for legal error.

Legal questions. The court must indepeadently decide &
questions of iaw raised by a master’'s order, report, or
recommendations, unless the parties stipulate that the master’s
disposition will be final.

Discretion. Alternative 1. The cbur; may establish standards for
reviewing other acts or recommendations of a master at-the-tirne-of

review-of by order under (c)(2)(F).]

Discretion. Alternative 2. The court may set aside a master's ruling

on a matter of procedural discretion only for an abuse of discretion.]

Compensation.

ey

2

Fixing Compensation. The court must fix the master's compensation

before or after judgment on the basis and terms stated in the order of
appointment unless a new basis and terms are set after notice and

opportunity for hearing.

Payment. The compensation fixed under subdivision (1) must be paid

either:
(A) by a party or parties; or

(B) from a fund or subject matter of the action within the court’s

control.
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171 (k) Application to Magistrate Judge. A court may appoint a magistrate judge ET
172 as master only for duties that cannnot be performed in the capacity, of J
173 magistrate judge and only m exceptional circumstances. A magistrate judge T
174 is not eligible for compcnsaﬁon ordered under subdivision (j). !
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COMMITTEE NOTE.

Rule 53 is revxsed extensxvely to reflect changing practices in using masters.
From the begmnmg in 1938 Rule 53 focused pnmanly on specml masters who

“Rule 53 continues to
address trial masters as ‘well, and clarifies the - provisions that govern the appomtment
and function of masters for all purposes. The core of the original Rule 53 remains.
Rule 53 was adapted from equity practice, and reflected a long history of discontent
with the expense and delay frequently encountered in references to masters. Public
judicial officers, moreover, enjoy presumptions of ability, experience, and neutrality
that cannot attach to masters. These concerns remain important today.

The new provisions reflect the need for care in defining a master’s role. It
may prove wise to appoint a single person to perform multiple master roles. Yet
separate thought should 'be given to each role. Pretrial' and post-trial masters are
likely to be appointed more often than trial masters. The question whether to appoint
a trial' master is not likely to be ripe when a pretrial master is appointed. If
appointment, of a trial master seems appropriate after completion of pretrial
proceedings, however, the pretrial master's experience with the case may be strong
reason to appoint the pretrial master as trial master. The advantages of experience
may be more than offset, nonetheless, by the nature of the pretrial master's role. A
settlement master is parttculaﬂy likely to have played roles that are incompatible with
the neutral role of trial master, and indeed may, be effective as settlement master only
wnh clear ” urance that the appomtment

hnes: g a pret
or tnal;; master as post-tnal master, pamcularly for tasks that involve facilitating party
cooperanon. - . H , L

,tﬁ‘

Subdzvzswn (a). Dtstnct Judges bear initial and primary responsibility for the
work of theu' courts. | A niaster should be appointed only if the parties consent or the
masger s duties cannot adequately be performed by an available district judge or
magistrate; judge of the local district.  The search for a judge need not be pursued by
seekmg an 3351gnment from outside the dxstnct ‘

il to
i

| g‘wﬁate Judges are authonzed by statute to perform many
ions ir ”';‘f‘f dctions; 28 U. S C.§ 636(b)(1) Ordinarily a district judge
who' delegates]“jfthese funcd txs; should refer them' to a ‘magistrate judge acting as

maglstrate Judg " ‘i trate’ Judge 1shan expenenced Jud1c1a1 officer who has no

need to 1se:t as1de nonjudxcxal responsxbthttes for masteer duties; the fear of delay that

often deters appointment of a master is much teduced.” There is no need to impose
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216 on the parties the burden of paying master fees to a magistrate judge. A magistrate ™
217 ~ judge, moreover, is less hkely to be mvolved in matters that raise conflict-of-interest j‘ !
218 quesnons ~ A b
219 ‘ : Use of masters for the core funcnons of trial has been progressively hm1ted ;’“
20 ‘These limits. are reflected in the provisions of paragraph (1)(B) that restrict ol
221, . . h;l‘appomtments to exerclse the trial functions described in subdivision (bX(8) and (9).
222 . o | The Supreme Court gave clear direction to th]s trend in La Buyv. Howes Leather Co., 'ﬁ
223 vk 352 U.S. 249 (1957); earlier roots are sketched in Los Angeles Brush Mfg. Corp. w. »
224 o ames, 272 U S. 701 (1927) As to non_]ury tnals thxs mend has. developed through
226 ' ‘ I {;m,'
227 .. b
o ¥
229
230 -
231 »
232 ‘f\
233 = mnducted before the: Jury ThJs procedure nmposes a severe dilemma on -
234 ipames who belieye thatithe truth-seeking advantages of the first full trial cannot be .
235 duphcaxed atia seéond‘ LtnaL Tt alsoi umppses the burden of two trials to reach even the -
236 ‘ N ﬁrst \verdlct, Theumactualmusefu]ness of the» ,mastex’s ﬁndmgs as ev1dence also is open .
237 yubt:It would -
238 %;;,,\ ;
239 3
240 ™
241 oed
242 ‘don the use of masters
243 ] left or an exceptlonal i
244 L
245
246 ‘
247 "
248 ,
249 ‘ w1th trial or post-trial E
250 s, The tages of ate judge are|diminished, however, )
251 y the risk of confusion between | nagistrate. j ‘ge ;o;leandmasterduti}‘es, -
252 " partict espect to. pretrial functions comr Pe‘;fermed by magistrate i
253 judges | Pai nt is requi ‘b‘efore a magistrate b
254 d cutuby resort to Rule -
255 judge as master be £
256 4 ‘ J
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Despite the advantages of relying on district judges and magistrate judges to

‘discharge judicial duties, the occasion may arise for appointment of another person

as pretrial master. Appointment of a master is readily justified if the parties consent.
Even then, however, a court is free to refuse appointment, exercising directly its own
responsibilities. Absent party consent, the most common justifications will be the
need for time or expert skills that cannot be supplied by an available magistrate judge.
An illustration of the need for time is provided by discovery tasks that require review
of numerous documents, or perhaps supervision of depositions at distant places. Post-

trial accounting chores are another familiar example of time-consuming work that

requires little judicial experience. Expert experience with the subject-matter of
specialized litigation may be important in cases in which a judge or magistrate judge
could devote the required time. At times the need for specral knowledge or

Masters are subject to the Code of Conduct for United States Judges, with

" exceptions spelled out in the Code. Special care must be taken to ensure that there
"is no actual or apparent conflict of interest involving a master. A lawyer, for
example, may be involved with other htrganon before the appdmnng judge or in the

in other lmganon that mvolves partles,ﬂ mterests or lawyers or; ﬁrms engaged in the
present action. A nonlawyer may.be committed to intellectual, social, or political
positions that are affected by the case.
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Apart from conflicts. of interest, there is ground for concem that appointments

frequently are made in reliance on past experience and personal acquaintance with the

master. . The appointing judge's knowledge of the master's. abilities can provide

. important assurances not only that the master can discharge the duties of master but

also that the judge and master can work well together. It also is important, however,
- 1o ensure that the best possible person is found and that opportunities for this public

~Service are equally open to all. Suggestions by the parties deserve careful
. conmde‘tat:mn= particularly those made jointly by all parties. Other efforts as well may
‘] L grove fruitful, including such devices as consulnng professional organizations. if the

s master may be a nonlawver

. Subdivision (b) Thc dutlcs that may be assigned to a master are loosely
r ped as pretrial duties in paragraphs (1) through (7), trial duties in paragraphs (8)
' ;(9), post-mal duues in paragraphs (10) through (14), and other dunes agreed to

the poss1b111ty th‘ i ‘master can brmg to pretnal tasks time, talent, and

‘tlﬁed hen a master is hkely to substannally advance the Rule 1 goals
‘the sty speedy and econo:mcal detcmnnanon of lmganon
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The risk of imposing unfair costs on a party is a particular concem in
determining whether to appoint a pretrial master. Appointment of a trial master under
Rule 53 will be an exceptional event, and a post-trial master is likely to be appointed
-only in large-scale litigation in which the costs can fairly be imposed on parties able

- to bear them or be paid from a common fund. Pretrial masters may seem desirable

across a broader range of litigation, more often involving one or more parties who
cannot readily bear the expense of a master. Parties are not required to defray the
costs of providing public judicial officers, and should not lightly be charged with the
costs of providing private judicial officers. Disparities in party resources are not
automatically cured by disproportionate allocations of fee responsibilities — there is
some risk that a master may appear beholden to a party who pays most or all of the
fees. Even when all parties can well afford master fees, appointment is Justlﬁed only
if th xpense i onabl i ‘

reduce these concerns, although even then courts should strive to avoid s1tuanons in
which consent is constrained by the unavailability of reasonable attention from a Judge
or magistrate judge.

Pretrial masters have been used for a variety of purposes. The list of powers
and duties in paragraphs (1) through (7) is intended to illustrate the range of
appropnate assignments. The only explicit limitation is set out in paragraph (4), but
courts must be careful in assigning pretrial tasks, just as care must be taken in
assigning tnal tasks. See LaBuy v. Howes Leather Co., 352 U S
Angeles Brush Mfg Corp v. James, 272 U, S 701 (1926): Or

sshould dischiarge: public judicial funcfions” " Di
Jud1c1al functxons may be amcularly unponam in

exttem broad and um‘evmwed delegauons of pretnal respons1b |
Article II[ .See Stauble v. Warrob, Inc., 977 F.2d 690 (1st Cir.1992); In re
thummous Caal Operators Assn., 949 de 1165 (DC Cir.1991); Burlington No
RR. v Department of Revenue, 934 F.2d 1064 (9th Cir.1991) 5 figtic
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Paragraph (1) confirms the frequent practice of relying on masters to mediate
or otherwise facilitate settlement. A master may have several advantages in

: promotmg settlement. The parties may share with a master information they would
. not reveal to a judge who might try the case.or hear an important motion. The master

may be able to offer assessments of the case and suggestions for settlement that would

. oot be appropriate from a trial ;udge. The parties may have special respect for advice
‘ . . from a master with experience in a particular field, whether as litigator or otherwise.
389

In mulnparty cases, a master may be able to develop models of injury and damages
at facilitate settlement of large numbers of claims. The advantages, however do not
all weigh in favor of a master. A master may lack the extensive experience and aura
‘of ofﬁce that can lend specxal welght to.a judge's efforts to promote settlement.;, A
aster whose; ‘'sole functlon is to  promote settlement moreover, may attach

‘ ‘pxaggerated nnportance to the value of setthng

pre: ented thh c1a1ms that pnvﬂege, work-product, or protecuve
f documentéi*agamst‘disébvpry; A“‘maste’x also may be a‘ble

her, 387 F2d 66 (IOth hC .1967). Often
rde: duecung the jmaster only to make

i

: “r ce d;rectly focused on

ear and determine pretrial
frequently encountered
: general list all matters
Judges must be careful to
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retain responsibility for the initial as well as final decision of all matters central to a

~ case. Hearings conducted by a master are governed by ordinary court practices of

notice, record, and public access.

Paragraph (5) complements paragraph (4) by permitting reference to a master
for hearings and recommendations for disposition of any motion described in
paragraph (4), including those listed in paragraphs (A) through (H). Even though the
court retains responsibility for independent determination of matters of law, and can
retain responsibility for independent determination of matters of fact in the order
referring the proceedings to the master, references should be limited to cases
presenting special needs. Courts have frequently noted the undesirability of referring
dispositive motions to masters. See Prudential Ins. Co. v. U.S. Gypsum Co., 991 F.2d
1080 (3d Cir.1993); In re U.S., 816 F.2d 1083 (6th Cir.1987); In re Armco, 770 F.2d
103 (8th Cir.1985); Jack Walters & Sons v. Morton Building, Inc., 737 F.2d 698, 711-
713 (7th Cir.1984). An assignment to recommend disposition of a motion for a
temporary restraining order or preliminary injunction, for example, should be made
only if severe constraints make it impossible for a judicial officer to provide an
opportumty for effective relief.

Paragraph 6) is a general authorization to assign authority to manage pretna]
proceedmgs This prov1310n reflects the difficulty of foreseemg the innovative
procedures that may evolve under the spur of litigation that is complex in subject
matter, number of parties, or number of related actions. It also can encompass a
variety of alternative dispute resolution devices. A master might, for example, preside
at a summary jury trial. |Matters that bear du'ectly on the conduct of trial, however,
are seldom apt to be: suitable for delegation to a pretrial master. See Silberman,
J udzczal Ad]uncts Revisited: The Prolzferanon of Ad Hoc Procedure 137 UPaLRev.
2131 2147 n. 88 (1989)ﬂ

Paragraph (7) rcﬂects an, emcrgmg pracnce of relying on masters to help
coordmaxe separate proceedmgs that involve the same subject matter. One form of
coordmanon is to appoint the same person as master in several actmns Other, often
mformal forms of coordmanon may be possible as well. As experience develops
with thlS practrce 1t may be possrble to achieve many of the benefits of consolidation
without; the:: comphcanons that might arise from attempts to consohdate actions
pendmg 1n different court systems.

Tnal masters The pohcrcs that have severely restricted — indeed nearly
ehmmated —_— appomtment of masters to dlscharge trial functmns are described wnh

subd1v1sron (a)(l)(B)

] The central funcuon of a trial master is to presxde over an evidentiary hearing.
This funcuon di 'f"‘fgmshes the trial master from most functions of pretrial and post-
trial masters Jf any ‘master’is to be used for such matters as a preliminary injunction
hearing or a. determmatron of corhplex dainages issues, for example, the master should
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be a trial master appointed under subdivisions (b)(8) or (9). The line, however, is not

. distinct. A pretrial master might well conduct an evidentiary hearing on a discovery

dispute, and a post-trial master may often need to conduct evidentiary hearings on
questions of comphance

Rule 53 has long provided authority to report the - evidence wrthout
recommendanons in nonjury trials, and has prohibited a master's report of the
evidence in a jury trial. ; These features are retamed There may be cases in which
a mere- report of the evrdence is useful to the trial j