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AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JUNE 11-12, 2007

VOLUME I-A
Opening Remarks of the Chair

A. Report on the March 2007 Judicial Conference session
B. Transmission of Supreme Court-approved proposed rules amendments to
Congress

ACTION — Approving Minutes of January 2007 Committee Meeting
Report of the Administrative Office

A. Legislative Report
B. Administrative Report

Report of the Federal Judicial Center
Report of the Time-Computation Subcommittee
Report of the Evidence Rules Committee

A. ACTION - Approving and transmitting to the Judicial Conference proposed new
Evidence Rule 502 on waiver of attorney-client privilege and work-product
protection and draft letters to Congress accompanying the proposed new rule

B. ACTION - Approving draft report to Congress on harm-to-child exception to
marital privileges required under Adam Walsh Child Protection Act

C. Minutes and other informational items

VOLUME I-B
Report of the Criminal Rules Committee

A. ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Criminal Rules 1, 12.1, 17, 18, 32, 60, and new Rule 61
implementing the Crime Victims® Rights Act

B. ACTION - Approving and transmitting to the Judicial Conference proposed
amendment to Criminal Rule 41(b) authorizing issuance of search warrants

C. ACTION - Approving publishing for public comment proposed amendments to
Criminal Rules 5.1, 7, 12.1, 12.3, 29, 33, 34, 35, 41, 45, 47, 58, 59, and Rule 8§ of
the Rules Governing §§ 2254 and 2255 Cases on time computation.

D. ACTION - Approving publishing for public comment proposed amendments to
Criminal Rules 7, 16, 32, 32.2, 41 and Rule 11 of the Rules Governing §§ 2254
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and 2255 Cases.
Minutes and other informational items

VOLUME II-A

8. Report of the Bankruptcy Rules Committee

A.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Bankruptcy Rules 1005, 1006, 1007, 1009, 1010, 1011, 1015,
1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016, 3017.1, 3019,
4002, 4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 8001, 8003, 9006, and
9009, and new Bankruptcy Rules 1021, 2007.2, 2015.1, 2015.2, 2015.3, 5008, and
6011.

ACTION — Approving and transmitting to the Judicial Conference proposed
technical amendments to Bankruptcy Rules 7012, 7022, 7023.1, and 9024.
ACTION — Approving publishing for public comment proposed amendments to
Bankruptcy Rules 4008, 7052, 9006, and 9021, and proposed new Bankruptcy
Rules 1017.1 and 7058.

ACTION — Approving publishing for public comment proposed amendments to
Bankruptcy Rules 1007, 1011, 1019, 1020, 2002, 2003, 2006, 2007, 2007.2, 2008,
2015, 2015.1, 2015.2, 2015.3, 2016, 3001, 3015, 3017, 3019, 3020, 4001, 4002,
4004, 6003, 6004, 6006, 6007, 7004, 7012, 8001, 8002, 8003, 8006, 8009, 8015,
8017, 9006, 9027, and 9033 on time computation.

VOLUME II-B

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Official Forms 1, 3A, 3B, 4, 5,6, 7,9, 10, 16A, 18, 19, 21, 22A,
22B, 22C, 23, 24, and Exhibit D to Official Form 1, and new Official Forms 25A,
25B, 25C, and 26.

ACTION - Approving publishing for public comment proposed revisions to
Official Forms 8 and 27. '

Minutes and other informational items

VOLUME III

9. Report of the Civil Rules Committee

A.

ACTION - Approving publishing for public comment proposed amendments to
Civil Rules 6, 12, 14, 15, 23, 27, 32, 38, 50, 52, 53, 54, 55, 59, 62, 65, 68, 71.1,
72, 81, and Supplemental Rules B, C, and G on time computation.
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10.

11.

12.

13.

14.

B. ACTION - Approving publishing for public comment proposed amendments to
Civil Rules 56 and 81, and proposed new Rule 62.1
C. Minutes and other informational items

Report of the Appellate Rules Committee

A. ACTION - Approving publishing for public comment proposed amendments to
Appellate Rules 4, 5, 6, 10, 12, 15, 19, 25, 26, 27, 28.1, 30, 31, 39, and 41 on time
computation. .

B. ACTION - Approving publishing for public comment proposed amendments to
Appellate Rules 4, 22, 26, 29, and 40, and new Rule 12.1

C. Minutes and other informational items

Report on Standing Orders

Report on Sealing Cases

Long-Range Planning Report

Next Meeting: January 2008
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To: Honorable David F. Levi, Chair, Standing Committee on Rules of Practice and
Procedure :
From: Honorable Lee H. Rosenthal, Chair, Advisory Committee on Federal Rules of

Civil Procedure
Date: May 25, 2007

Re: Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met at the Brooklyn Law School on April 19-20, 2007.
Draft Minutes of the meeting are attached. Subcommittees held three “miniconferences.” The
Discovery Subcommittee met with a group of lawyers after the January Standing Committee meeting
to discuss reports from and discovery of testifying expert witnesses. In April, the day before the
Advisory Committee meeting, the Discovery Subcommittee met in New York with a group of New
Jersey lawyers to explore experience with a New Jersey rule addressing some of the expert-witness
disclosure and discovery issues. The Rule 56 Subcommittee met in New York in late January with
a large group of lawyers and judges to review possible approaches to revising Rule 56.

No rules were published for comment in August 2006, and no amendments are recommended
for adoption.

Part I of this report presents three sets of proposed amendments recommended for approval
for publication in August 2007. The first set is amendments that result from or relate to the Time-
Computation Project. Proposed Rule 6(a) implements for the Civil Rules the time-computation
methods template developed by the Time-Computation Subcommittee for parallel provisions in the
Civil, Appellate, Bankruptcy, and Criminal Rules. Revisions of other Civil Rules are also proposed,
most adjusting for elimination of the former rule that excluded intermediate Saturdays, Sundays, and
legal holidays in computing periods shorter than 11 days. A final amendment related to the Time-
Computation Project adds commonwealths, territories, and possessions to the Rule 81 definition of
“state.”

The second set proposes publication of amendments to regularize Rule 56 summary-
judgment procedures without revising summary-judgment standards. This set of proposals also has
a tie to time computation. Proposed Rule 56(a) makes needed changes in the timing rules and is
independently recommended for publication as part of the Time-Computation Project.
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The final item proposed for publication, anew Rule 62.1 on indicative rulings, was discussed
extensively at the January Standing Committee meeting. The current proposal includes revisions
that reflect that discussion and — more importantly — integrate the Civil Rule with the parallel
Appellate Rule 12.1 being recommended for publication by the Appellate Rules Committee.

This report does not set out again proposals approved for publication at the January 2006 and
January 2007 Standing Committee meetings. Publication of an amendment of Rule 8(c) to delete
“discharge in bankruptcy” from the list of affirmative defenses was approved in 2006. The 2007
meeting approved publication of three amendments. Rule 13(f) would be deleted, making Rule 15
the sole standard for amendments that add a counterclaim. Rule 15(a) would be amended to allow
one amendment of a pleading as a matter of course within 21 days after a responsive pleading is
served; the memorandum transmitting this amendment will invite comment on the desirability of
eliminating the present distinction that terminates the right to amend once as a matter of course upon
service of a responsive pleading. A new subdivision (c) would be added to Rule 48 to provide for
jury polling in terms drawn from Criminal Rule 31(d).

Part II is a brief description of ongoing Advisory Committee projects.
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I. Action Items: Recommendations for Publication
A. TIME-COMPUTATION PROPOSALS

These recommendations to approve publication of the Civil Rules components of the Time-
Computation Project contemplate publication coordinating with publication of parallel proposals for
the Appellate, Bankruptcy, and Criminal Rules. They begin with Civil Rule 6(a), the template rule
defining computation methods, and then turn to corresponding proposals to amend specific time
periods in particular rules.

(1) Computation Method
PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE’

Rule 6. Computing and Extending Time; Time for
Motion Papers

5 . . . eor
3 any-tocatrute;courtorder;orstatute:

4 (B—PBayoftheEvent Excluded—Exchide theday ofthe
5 actevent,ordefautt-that-beginsthe pertod:

6 @—Exctusions—from—Brief—Periods—Exchude
7 intermediate—Saturdays;,—Sundays;—and—tegat
8 hotidays-when the pertod-istessthanH-days:
9 Gr—FastPar—tnchude the kst day of-the period untess
0 L , , dy-or—i
" e domeicfit . oy
. v " thecerk:
13 officeimaceessibte—Whenrthe tastday-is-exchuded;

*New material is underlined; matter to be omitted is lined through. Includes
amendments to rules that will take effect on December 1, 2007.
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(a) Computing Time. The following rules apply in

computing any time period specified in these rules, or in

any local rule, or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:
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(A) exclude the day of the event that triggers the

© period;

(B) count every day, including intermediate

Saturdays, Sundays, and legal holidays: and

(C) include the last day of the period. but if the

last day is a Saturday. Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday, or legal holiday.

Period Stated in Hours. When the period is stated

in hours:

(A) begin counting immediately on the

occurrence of the event that triggers the

period;

(B) count every hour, including hours during

intermediate Saturdays, Sundays, and legal

holidays: and

(C) if the period would end on a Saturday,

Sunday, orlegal holiday, the period continues
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to run until the same time on the next day that

is not a Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court

orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 6(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday; or

(B) during_the last hour for filing under Rule

6(a)(2), then the timé for filing is extended to

the same time on the first accessible day that

is not a Saturday, Sunday, or legal holiday.

"Last Day" Defined, Unless a different time is set

by a statute, local rule, or court order, the last day

ends:

(A) forelectronic filing, at midnight in the court's

time zone; and

(B) for filing by other means, when the clerk’s

office is scheduled to close.
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(B) “Next Day” Defined. The ‘“next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. ‘1egal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Tuther King Jr.’s
Birthday, Washington’s Birthday, Memorial

Day, Independence Day. Labor Day,

Columbus Day, Veterans’ Day, Thanksgiving

Day, or Christmas Day: and

any other day declared a holiday by the

President, Congress, or the state where the

district court is located. [The word ‘state.’ as

used in this Rule, includes the District of

Columbia and any commonwealth, territory,

or possession of the United States.]




FEDERAL RULES OF CIVIL PROCEDURE
Discussion
The Advisory Committee concurs in the discussion of the template provisions provided by the

Time-Computation Subcommittee. The Advisory Committee had continuous opportunities to
participate in framing the template and was pleased both with the process and with the product.

(2) Specific Rule Time Provisions



10

11

12

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE’

Rule 6. Computing and Extending Time; Time for
Motion Papers

% % % k %

(b) Extending Time.
k %k k 3k %k

(2) Exceptions. A court must not extend the time to
act under Rules 50(b) and (d), 52(b), 59(b), (d), and
(e), and 60(b);exceptasthoserulesaltow.

(¢) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motion and notice of the
hearing must be served at least 5 14 days before the
time specified for the hearing, with the following
exceptions:

(A) when the motion may be heard ex parte;

(B) when these rules set a different time; or

“New material is underlined; matter to be omitted is lined through. Includes
amendments to rules that will take effect on December 1, 2007.
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(C) when a court order — which a party may, for
good cause, apply for ex parte — sets a
different time.

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion. Except as
Rule 59(c) provides otherwise, any opposing
affidavit must be served at least 7 days before the
hearing, unless the court permits service at another
time.

* % k k k

Committee Note

Subdivision (b). None of the rules listed in former Rule 6(b)
allow the court to extend the times to act set in tho_se rules. The

purported exception for extensions allowed by those rules is deleted

as meaningless. The times allowed for motions under Rules 50, 52,
and 59, however, are extended to 30 days.

Subdivision (¢). The time provided by former Rule 6(c) to
serve a motion and notice of hearing has been expanded from 5 days

to 14 days before the time specified for the hearing, without changing
the exceptions. The 14-day period sets a more realistic time for other
parties to respond and for the court to consider the motion. The time
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to serve an opposing affidavit is expanded from 1 day before the
hearing to 7 days before the hearing. Even if actual delivery is
accomplished 1 day before the hearing, a single day is not sufficient
time to consider and prepare a response.
Rule 12. Defenses and Objections: When and How
Presented; Motion for Judgment on the
Pleadings; Consolidating Motions; Waiving
Defenses; Pretrial Hearing
(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by
this rule or a federal statute, the time for serving a
responsive pleading is as follows:
(A) A defendant must serve an answer:
(i) within20 21 days after being served with
the summons and complaint; or
(i) if it has timely waived service under
Rule 4(d), within 60 days after the

request for a waiver was sent, or within

90 days after it was sent to the defendant
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outside any judicial district of the United
States.
(B) A party must serve an answer to a
counterclaim or crossclaim within 26 21 days
after being served with the pleading that states

the counterclaim or crossclaim.

(C) A party must serve areply to an answer within

20 21 days after being served with an order to
reply, unless the order specifies a different
time.

% % % % %

(4) Effect of a Motion. Unless the court sets a
different time, serving a motion under this rule
alters these periods as follows:

(A) ifthe court denies the motion or postpones its

disposition until trial, the responsive pleading

10
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must be served within 16 14 days after notice
of the court’s action; or

(B) ifthe court grants a motion for a more definite
statement, the responsive pleading must be
served within 10 14 days after the more

definite statement is served.

* %k ok ok ok

(e) Motion for a More Definite Statement. A party may
move for a more definite statement of a pleading to
which a responsive pleading is allowed but which is so
vague or ambiguous that the party cannot reasonably
prepare a response. The motion must be made before
filing a responsive pleading and must point out the
defects complained of and the details desired. If the
court orders a more definite statement and the order is

not obeyed within 10 14 days after notice of the order or

11
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within the time the court sets, the court may strike the
pleading or issue any other appropriate order.
(f) Motion to Strike. The court may strike from a pleading
an insufficient defense or any redundant, irﬁmaterial,
impertinent, or scandalous matter. The court may act:
(1) onits own; or
(2) onmotion made by a party either before responding
to the pleading or, if a response is not allowed,
within 26 21 days after being served with the
pleading.
* % % % %
Committee Note
The times set in the former rule at 10 or 20 days have
been revised to 14 or 21 days. See the Note to Rule 6.
Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.

12
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(1) Timing of the Summons and Complaint. A
defending party may, as third-party plaintiff, serve
a summons and complaint on a nonparty who is or
may be liable to it for all or part of the claim against
it. But the third-party plaintiff must, by motion,
obtain the court’s leave if it files the third-party
complaint more than 10 14 days after serving its
original answer.

* ok % % %
Committee Note

The time set in the former rule at 10 days has been
revised to 14 days. See the Note to Rule 6.

Rule 15. Amended and Supplemental Pleadings
(a) Amendments Before Trial.
(1) Amending as a Matter of Course. A party may

amend its pleading once as a matter of course:

13
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(A) before being served with a responsive
pleading; or
(B) within 26 21 days after serving the pleading
if a responsive pleading is not allowed and
the action is not yet on the trial calendar.
Other Amendments. In all other cases, a party
may amend its pleading only with the opposing
party’s written consent or the court’s leave. The
court should freely give leave when justice so
requires.
Time to Respond. Unless the court orders
otherwise, any required response to an amended
pleading must be made within the time remaining
to respond to the original pleading or within 10 14
days after service of the amended pleading,

whichever is later.

* %k 3k k% X%

14
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Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Rule 23. Class Actions
* %k k % %

(f) Appeals. A court of appeals may permit an appeal from
an order granting or denying cléss-action certification
under this rule if a petition for permission to appeal is
filed with the circuit clerk within 16 14 days after the
order is entered. An appeal does not stay proceedings in
the district éouﬂ unless the district judge or the court of

appeals so orders.

* % %k %

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

15
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Rule 27. Depositions to Perpetuate Testimony

(a) Before an Action Is Filed.

k 3k %k sk ok

(2) Notice and'Service. Atleast 20 21 days before the

hearing date, the petitioner must serve each
expected adverse party with a copy of the petition
and a notice stating the time and place of the
hearing. The notice may be served either inside or
outside the district or state in the manner provided
in Rule 4. If that service cannot be made with
reasonable diligence on an expected adverse party,
the court may order service by publication or
otherwise. The court must appoint an attorney to
represent persons not served in the manner
provided in Rule 4 and to cross-examine the

deponent if an unserved person is not otherwise

16
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represented. If any expected adverse party is a

minor or is incompetent, Rule 17(c) applies.

* % % k% %

Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 32. Using Depositions in Court Proceedings
(a) Using Depositions.
%k % % %
(5) Limitations on Use.

(A) Deposition Taken on Short Notice. A
deposition must not be used against a party
who, having received less than ++ 14 days’
notice of the deposition, promptly moved for

a protective order under Rule 26(c)(1)(B)

17
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requesting that it not be taken or be taken at
a different time or place — and this motion
was still pending when the deposition was

taken.

I EEEE:

(d) Waiver of Objections.

* k% k ok %k

(3) To the Taking of the Deposition.

* k% % % %

(C) Objection to a Written Question. An

objection to the form of a written question
under Rule 31 is waived if not served in
writing on the party submitting the question
within the time for serving responsive
questions or, if the question is a
recross-question, within 5 7 days after being

served with it.

18
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* % ok ok k

Committee Note

The times set in the former rule at less than 11 days and

within 5 days have been revised to 14 days and 7 days. See the Note
to Rule 6.

Rule 38. Right to a Jury Trial; Demand

* % % ok %

(b) Demand. On any issue triable of right by a jury, a party

(c)

may demand a jury trial by:

(1) serving the other parties with a written demand —
which may be included in a pleading — no later
than 10 14 days after the last pleading direéted to
the issue is served; and

(2) filing the demand in accordance with Rule 5(d).

Specifying Issues. In its demand, a party may specify

the issues that it wishes to \have tried by a jury;

otherwise, it is considered to have demanded a jury trial

19
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on all the issues so triable. If the party has demandéd a
jury trial on only some issues, any other party may —
within 10 14 days after being served with the demand or
within a shorter time ordered by the court — serve a
demand for a jury trial on any other or all factual issues

triable by jury.

% % ok ok k

Committee Note

The times set in the former rule at 10 days have been revised
to 14 days. See the Note to Rule 6.

Rule 50. Judgment as a Matter of Law in a Jury Trial;
Related Motion for a New Trial; Conditional
Ruling

* %k % % %
(b) Renewing the Motion After Trial; Alternative
Motion for a New Trial. If the court does not grant a

motion for judgment as a matter of law made under Rule

20
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50(a), the court is considered to have submitted the
action to the jury subject to the court’s later deciding the
legal questions raised by the motion. No later than 16
30 days after the entry of judgment — or if the motion
addresses a jury issue not decided by a verdict, no later
than 16 30 days after the jury was discharged — the
movant may file a renewed motion for judgment as a
matter of law and may include an alternative or joint
request for a new trial under Rule 59. In ruling on the
renewed motion, the court may:
* k ¥ k %

Time for a Losing Pai‘ty’s New-Trial Motion. Any
motion for a new trial under Rule 59 by a party against
whom judgment as a matter of law is rendered must be
filed no later than 16 30 days after the entry of the

judgment.

* % k k %

21
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Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their

respective postjudgment motions. Rule 6(b) prohibits any expansion

of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly

sensitive because Appellate Rule 4 integrates the time to appeal with

a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Rule 52. Findings and Conclusions by the Court;
Judgment on Partial Findings

* % ok % %

(b) Aﬁended or Additional Findings. On a party’s
motion filed no later than 10 30 days after the entry of
judgment, the court may amend its findings — or make
additional findings — and may amend the judgment
accordingly. The motion may accompany a motion for

a new trial under Rule 59.

22
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Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective postjudgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Rule 53. Masters

®

% % % % ok

Action on the Master’s Order, Report, or

Recommendations.

(2) Time to Object or Move to Adopt or Modify. A
party may file objections to — or a motion to adopt

or modify — the master’s order, report, or

recommendations no later than 26 21 days after a

23
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copy is served, unless the court sets a different
time.
* % k ok %
Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 54. Judgment; Costs
* % % ok %
(d) Costs; Attorney’s Fees.

(1) Costs Other Than Attorney’s Fees. Unless a
federal statute, these rules, or a court order
provides otherwise, costs — other than attorney’s
fees — should be allowed to the prevailing party.
But costs against the United States, its officers, and
its agencies may be imposed only to the extent

allowed by law. The clerk may tax costs on t

24
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day*s 14 days’ notice. On motion served within
the next 5 7 days, the court may review the clerk’s

action.

% % k ok %

Committee Note

Former Rule 54(d)(1) provided that the clerk may tax costs on
1 day's notice. That period was unrealistically short. The new 14-day
period provides a better opportunity to prepare and present a
response. The former 5-day period to serve a motion to review the
clerk's action is extended to 7 days to reflect the change in the Rule
6(a) method for computing periods of less than 11 days.

Rule 55. Default; Default Judgment

1 * %k k X% Xk

2 (b) Entering a Default Judgment.

3 * 3k % k %k

4 | 2) Bj the Court. In all other cases, the party must
.5 apply to the court for a default judgment. A
6 default judgment may be entered against a minor
7 or incompeteﬁt person only if represented by a
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general guardian, conservator, or other like
fiduciary who has appeared. If the party against
whom a default judgment is sought has appeared
personally or by a representative, that party or its
representative must be served with written notice
of the application at least 3 7 days before the
hearing. The court may conduct hearings or make
referrals — preserving any federal statutory right to
a jury trial — when, toi enter or effectuate
judgment, it needs to:
* %k ok ok 3k
Committee Note

The time set in the former rule at 3 days has been revised to
7 days. See the Note to Rule 6.
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Rule 59. New Trial; Altering or Amending a Judgment

(b)

(c)

(d)

% % %k k %

Time to File a Motion for a New Trial. A motion for

a new trial must be filed no later than 16 30 days after -

the entry of judgment.
Time to Serve Affidavits. When a motion for a new
trial is based on affidavits, they must be filed with the

motion. The opposing party has 16 14 days after being

served to file opposing affidavits;butthatperrodmaybe

causeorby-theparttes™—stiputatton. The court may

permit reply affidavits.

New Trial on the Court’s Initiative or for Reasons
Not in the Motion. No later than 16 30 days after the
entry of judgment, the court, on its own, may order a
new trial for any reason that would justify granting one

on a party’s motion. After giving the parties notice and

27



17

18

19

20

21

22

23

24

22 - FEDERAL RULES OF CIVIL PROCEDURE

an opportunity to be heard, the court may grant a timely

motion for a new trial for a reason not stated in the
motion. In either event, the court must specify the
reasons in its order.

(e) Motion to Alter or Amend a Judgment. A mqtion to
alter or amend a judgment must be filed no later than 10

30 days after the entry of the judgment.

% % k ko

Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective postjudgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Former Rule 59(c) set a 10-day period after being served with
amotion for new trial to file opposing affidavits. It also provided that
the period could be extended for up 20 days for good cause or by
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stipulation. The apparent 20-day limit on extending the time to file
opposing affidavits seemed to conflict with the Rule 6(b) authority to
extend time without any specific limit. This tension between the two
rules may have been inadvertent. Itisresolved by deleting the former
Rule 59(c) limit. Rule 6(b) governs. The underlying 10-day period
was extended to 14 days to reflect the change in the Rule 6(a) method
for computing periods of less than 11 days.
Rule 62. Stay of Proceedings to Enforce a Judgment
(a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as
stated in this rule, no execution may issue on a
judgment, nor may proceedings be taken to enforce it,
until 10 14 days have passed after its entry. But unless
the court orders otherwise, the following are not stayed
after being entered, even if an appeal is taken:

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.
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Rule 65. Injunctions and Restraining Orders

* %k ok ok %

(b) Temporary Restraining Order.
* % % % %

(2) Contents; Expiration. Every temporary
restraining order issued without notice must state
the date and hour it was issued; describe the injury
and state why it is irreparable; state why the order
was issued without notice; and be promptly filed in
the clerk’s office and entered in the record. The
order expires at the time after entry — not to
exceed 10 14 days — that the court sets, unless
befo_re that time the court, for good cause, extends
it for a like period or the adverse party consents to
a longer extension. The reasons for an extension

- must be entered in the record.

* % % ok K
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Committee Note
The time set in the former rule at 10 days has been revised
to 14 days. See the Note to Rule 6.
Rule 68. Offer of Judgment
(a) Making an Offer; Judgment on an Accepted Offer.
Morethan 16 At least 14 days before the date set for
trial begins, a party defending against a claim may serve
on an opposing party an offer to allow judgment on
specified terms, with the costs then accrued. If, within
10 14 days after being served, the opposing party serves
“written notice accepting the offer, either party may then
file the offer and notice of acceptancé, pylus proc;f of
service. The clerk must then enter judgment.
% % ok ok ok
Committee Note
Former Rule 68 allowed service of an offer of judgment more

than 10 days before the trial begins. It may be difficult to know in
advance when trial will begin. The time is now measured from the

31



10

11

12

13

26 FEDERAL RULES OF CIVIL PROCEDURE

date set for trial. The former 10-day period was extended to 14 days
to reflect the general preference for setting short periods in multiples
of 7 days. See the Note to Rule 6. -

Rule 71.1. Condemning Real or Personal Property

* %k ok ok ok

(d) Process.
* % % % %
) .Contents of the Notice.

(A) Main Contents. Each notice must name the
court, tile title of the action, and the
defendant to whom it is‘ directed. It must
describe the property sufficiently to identify
it, but need not describe any property other
than that to be taken from the named
defendant. The notice must also state:

(i) that the action is to condemn property;

(ii) the interest to be taken;
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(iii) the authority for the taking;

(iv) the uses for which the property is to be
taken;

(v) that the defendant may serve an answer
on the plaintiff’s attorney within 26 21
days after being se&ed with the notice;

(vi) that the failure to so serve an answer
constitutes consent to the taking and to
the court’s authority to proceed with the
action and fix the compensation; and

(vii) that a defendant who does not serve an
answerb may file a notice of appearance.

* %k k %k k

(e) Appearance or Answer.

* %k k %k ok

(2) Answer. A defendant that has an objection or

defense to the taking must serve an answer within
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20 21 days after being served with the notice. The
answer must:
¥ % % x %
Committee Note

The times set in the former rule at 20 days have been revised
to 21 days. See the Note to Rule 6.

Rule 72. Magistrate Judges: Pretrial Order

(a) Nondispositive Matters. When a pretrial matter not
dispositive of a party’s claim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge
must promptly conduct the required proceedings and,
when appropriate, issue a written order stating the
decision. A party may serve and file objections to the
order within 10 14 days after being served with a copy.
A party may not assign as error a defect in the order not

timely objected to. The district judge in the case must
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consider timely objections and modify or set aside any
part of the order that is clearly erroneous or is contrary
to law.

Dispositive Motions and Prisoner Petitions.

(2) Objections. Within 16 14 days after being served

with a copy of the recommended disposition, a
party may serve and file specific written objections
to the proposed findings and recommendations. A
party may respond to another party’s objections
within 10 14 days after being served with a copy.
Unless the district judge orders otherwise, the
objecting party must promptly arrange for
transcribing the record, or whatever portions of it
the parties agree to or the magistrate judge

considers sufficient.

% % K k ok
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Committee Note
The times set in the former rule at 10 days have been revised

to 14 days. See the Note to Rule 6.

Rule 81. Applicability of the Rules in General; Removed
Actions

% % % ok ok

(¢) Removed Actions.
% sk %k 3k Xk

(2) Further Pleading. After removal, replea&ihg is
unnecessary uﬁless the court ordersit. A defendant
who did not answer before removal must answer or
present other defenses or objections under these

rules within the longest of these periods:
A) %6 21 days after receiving — through service
or otherwise — a copy of the initial pleading

stating the claim for relief;
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(B) 26 21 days after being served with the
summons for an initial pleading on file at the
time of service; or

(C) 57 days after the notice of removal is filed.

(3) Demand for a Jury Trial.
* %k ok k ok

(B) Under Rule 38. If all necessary pleadings
have been served at the time of removal, a
party entitled to a jury trial under Rule 38
must be given one if the party serves a
demand within 16 14 days after:

(i) it files a notice of removal; or
(ii) it is served with a notice of removal

filed by another party.

* % % % %
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Committee Note

The times set in the former rule at 5, 10, and 20 days have
beenrevised to 7, 14, and 21 days, respectively. See the Note to Rule
6.
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SUPPLEMENTAL RULES FOR
ADMIRALTY OR MARITIME CLAIMS
AND ASSET FORFEITURE ACTIONS

Rule B. In Personam Actions: Attachment and

N

10

11

12

13

Garnishment

* % % ok %

(3) Answer.

(a) By Garnishee. The garnishee shall serve an

answer, together with answers | to any
interrogatories served with the complaint, within
20 21 days after service of process upon the
garnishee. Interrogatories to the garnishee may be
-served with the complaint without leave of court.
If the garnishee refuses or neglects to answer on
oath as to the debts, credits, or effects of the
defendant in the garnishee’s hands, or any
interrogatories concerning such debts, credits, and

effects that may be propounded by the plaintiff, the
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court may award compulsory process against the
garnishee. If the garnishee admits any debts,
credits, or effects, they shall be held in the
garnishee’s hands or paid into the registry of the
court, and shall be held in either case subject to the
further order of the court.
% ok k ok k
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