L) T

3
H

E
it

Ty
- 3

r)

g

T

\f—“j
€

COMMITTEE ON RULES
OF
PRACTICE AND PROCEDURE
Asheville, North Carolina

December 17-19, 1992
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II.

III.

Iv.

VI.

VII.

VIII. .

IX.

. COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
-~ "Asheville, North Carolina
December 17 - 19, 1992
Introduction of the Chairman.
A. Announcements and Remarks.

B. Report on the Judicial Conference proceedings.

1. Action taken on proposed amendments to rules of
practice and procedure. ’

' 2. Reactivation of an Advisory Committee on Rules of

Evidence.
Report of the Advisory Committee on Appellate Rules.

Project to compile bibliography of material on rules of
practice and procedure.

Status Report of the Advisory Committee on Civil Rules.

Draft of proposed changes to entire set of Civil Rules
under review by the Subcommittee on Style.

Items of Joint Interest to Advisory Committees.
A. Proposed amendments to Evidence Rule 412.
B. Proposed amendments governing technical rules
~ amendments and conformance of local rules with
national rules of procedure. E.g., Civil Rules 83
and 84.

c. Response to courts that fail to adopt rules or
numbering system consistent with national rules.

Report of the Subcommittee on Substantive and Numerical
Integration of Federal Rules of Procedure.

- Philosophy of the Task of Rules Committees. (See Judge

Stotler’s letter of July 31, 1992.)
Report of the Advisory Committee on Bankruptcy Rules.

Proposed amendments to Bankruptcy Rules 8002, 8006,
and to several Official Forms for publication.

Report of the Advisory Committee on Criminal Rules.

Proposed amendments to Criminal Rules 16, 29, 32, and
40 for publication.




XI.
XII.

XIII.

Report of the Subcommittee on Long Range Planning.
Preparation of report to the Judicial Conference.

Next meeting.
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THE CHIEF JUSTICE
F THE UNITED STATES

JUDICLL L CONFERENCE OF THE UNTTED STATES
WASHINCTON. D.C. 2054

1

Prending

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
September 22, 1992

'ttttf‘rtt"rtrtt'rrttt*r*tt

All of the following mat:
of funds were approved by the J
availabilitv of funds,
Conf

ers which require the expenditure
udicial Conference subject to the

and subject to whatever priorities the
erence might establish for the use of available resources.

1""'7"****'RT****'***I**'***

AT its September 22, 1992, session, the Judicial Conference:

* % %

Committee on Rules of Practice and Procedure

£ndorsed a reguest to the Chief Justice that he reactivate
an Advisory Committee on the Federal Rules of Evidence with
the suggestion of some overlapping membership with the
Advisory Committees on the Federal Rules of Civil and
Criminal Procedure, and further that the Chief Justice

2ppoint a reporter to serve the reactivated Evidence Rules
Committee. ’

Approved proposed amendments to Rules 3, 3.1, 4, 5.1, 6

10, 12, 15, 25, 28, and 34 of the Federal Rules of
Appellate Procedure and to Forms 1, 2, and 3; and agreed to
transmit them to the Supreme Court for its consideration

with the recommendation that they be approved by the Court
and transmitted to Congress pursuant to law.

’

Approved proposed new Rule 26.3 and amen

3, 4, 5, 5.1, 6, 9, 12, 16, 17, 26.2,
46, 49, so0,

Criminal

dments to Rules 1,
32, 32.1, 40, 41, 44,
54, 55, 57, and 58 of the Federal Rules of
Procedure; and agreed to transmit them to the
Supreme Court for its consideration with the recommendation

that they be approved by the Court and transmitted to
Congress pursuant law.

L RALPH MECq AN
Sccr:.:ry
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Preliminary Report

Approved a proposed amendment to Rule 8 of the Rules
Governing Section 2255 Proceedings; and agreed to transmit

" it to the Supreme Court for its consideration with the
recommendation that it be approved by the Court and
transmitted to Congress pursuant to law.

Approved proposed new Bankruptcy Rule 9036, and proposed
. amendments to. Bankruptcy Rules 1010, 1013, 1017, 2002,
”w2003, 2005, 3009, 3015, '3018, 3019, 3020, 5005, 6002, 6006,
6007, 9002, and 9019; and agreed to transmit them to the
Supreme Court for its consideration with a recommendation
that they be adopted by the Court and transmitted to
Congress pursuant to law.

Approved proposed émend@ents to Official Bankruptcy Forms
5, QB,“:‘ “9D,’ “QF, and 9H.. _

Approved a proposed amendment to Rule 4 of the Federal
Rules of Civil Procedure and the proposed” adoption of Forms
1A and 1B as modified by alternative language proposed by
the Committee regarding the extraterritorial service of
process, and the proposed abrogation of Form 18-A; and
agreed to transmit these proposals to the Supreme Court for

1ts consideration with the recommendatipn that they be
approved by the Court and transmitted to Congress pursuant
to law.

Apprp&éd new Civil Rule '4.1; proposed amendments to Civil
Rules 1, 5, 11, 12, 15, 16, 26, 28, 29, 30, 31, 32, 33, 34,
36, 37, 38, 50, 52, 53, .54, 58, 71a, 72, 73, 74, 75, and
76; proposed new Form 35; and proposed amendments to Forms
2, 3, 34, and 34A; and agreed to transmit them to the
Supreme Court for its consideration with the recommendation
that they be approved by the Court and transmitted to
Congress pursuant to law.

Declined ;o‘épproveﬁprbpﬁsed amendments to Civil Rule 56.

Approved proposed aﬁgndments to Rules 101, 705, and 1101 of
the Federal Rules of Evidence, and agreed to transmit them
to the Supreme Court for its consideration with the
-recommendation that  they be approved by the Court. and
transmitted to Congress pursuant to law.
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L RALPH MECHAM - ADMINISTRATIVE OFFICE OF THE

DIRECTOR

UNITED STATES COURTS

JAMES E. MACKLIN, JR.
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

November 5, 1992

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by
28 U.S.C. § 331, I have the honor to transmit herewith
for the consideration of the Court proposed amendments
to the Federal Rules of Bankruptcy Procedure. The
Judicial Conference recommends that these amendments be

approved by the Court and transmitted to the Congress
pursuant to law.

- The changes recommended by the Conference include:
proposed new Bankruptcy Rule 9036, and proposed
amendments to Rules 1010, 1013, 1017, 2002, 2003, 2005,

3009, 3015, 3018, 3019, 3020, 5005, 6002, 6006, 6007,
9002, and 9019. :

For your assistance in considering these proposed
amendments, I am also transmitting an excerpt from the
Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of
the Advisory Committee on the Federal Rules of
Bankruptcy Procedure. :

(A
L. Ralph cham

Enclosures

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ?}——Z
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L RALPH MECHAM ADMINISTRATIVE OFFICE (?l: THIz L
DIRECTOR UNITED STATES COQURTS ,

JAMES E. MACKLIN, JR b i

DEPUTY DIRECTOR WASHINGTON. D.C. 20544 w}

November 17, 1992 gu

it

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES {7
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT t

By direction of the Judicial Conference of the
United States, pursuant to the ‘authority conferred by
28 U.s.C. § 331, 1 have. the honor to transmit herewith
for the consideration of the Court proposed amendments
to the Federal Rules of Appellate Procedure. The a
Judicial Conference recommends that these amendments be L)

approved by the Court and transmitted to the Congress
pursuant to law. : 7

The proposed amendments recommended by the | -
Judicial Conference are to Rules 3, 3.1, 4, 5.1, 6, 10, —
12, 15, 25, 28, and 34, and to Forms 1, 2, and 3.

For your assistance in considering these proposed .
amendments, I am also transmitting an excerpt from the :
Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of
the Advisory Committee on the Federal Rules of ™
Appellate Procedure. o

(

L. ‘R{1ph MecHam

H
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L RALPH MECHAM ADMIN[STRAT!VE OFFICE OF THE

DIRECTOR LFﬁTEI)STHTEE;CCﬂHYES
JAMES E. MACKLIN, JR. ’
DEPUTY DIRECTOR WASHINGTON DC 20544

— 1l

¥

November 17, 1952

- MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT ‘

. By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by
28 U.S.C. § 331, I have the honor to transmit herewith
[‘ for the conSLderatlon of the Court proposed amendments

- to the Federal Rules of Criminal Procedure and a
proposed amendmént to the Rules Governing Proceedings
r in the United States District Courts Under Section 2255
L of Title 28, United States Code. The Judicial
" Conference recommends that these amendments be approved
E: by the Court and transmitted to the Congress pursuant
‘ to law.

The changes recommended by the Conference include:
proposed new Criminal Rule 26.3, and proposed

- amendments to Criminal Rules 1, 3, 4, 5, 5.1, 6, 9, 12,
16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 49, 50, 54, 55,
- 57, and 58; and a proposed amendment to Rule 8 of the
L Rules Governing Section 2255 Proceedings.
- For your assistance in conSLderlng these proposed
amendments, I am also transmitting an excerpt from the
e . Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of
r" " the Advisory Committee on the Federal Rules of Criminal
- Procedure. ‘ ‘

e L. Ralph Mecham

Enclosures

;> JI A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ;————z
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L. RALPH MECHAM ADMINISTRATIVE OFFICE OF THE L
DIRECTOR UNITED STATES COURTS

JAMES E MACKLIN, JR. B
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 | J

November 27, 1992

HI

]

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

0]

By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by »
28 U.S.C. § 331, I have the honor to transmit herewith
for the consideration of the Court proposed amendments
to the Federal Rules of Civil Procedure and proposed
amendments to the Federal Rules of Evidence. The
Judicial Conference recommends that these amendments be

approved by the Court and transmitted to the Congress
pursuant to law. v

1
(.

I

4

The changes recommended by the Conference include:
proposed new Civil Rule 4.1; proposed amendments to

Civil Rules 1, 4, 5, 11, 12, 15, 16, 26, 28, 29, 30, L
31, 32, 33, 34, 36, 37, 38, 50, 52, 53, 54, 58, 71a,
72, 73, 74, 75, and 76; proposed new Forms 1a, 1B, and ~
35; proposed abrogation of Form 18-A; proposed |
amendments to Forms 2, 33, 34, and 34A; and proposed .
amendments to Evidence Rules 101, 705, and 1101. _
For your assistance in considering these proposed L.
amendments, I am also transmitting an excerpt from the
Report of the Committee on Rules of Practice and u
Procedure to the Judicial Conference and the Report of N
the Advisory Committee on the Federal Rules of Civil
Procedure. —
L. Ralph M{Z¢ham f
Enclosures )
3
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REPORT 23
OF THE
ADVISORY COMMITTEE
ON

APPELLATE RULES

TO THE

COMMITTEE

ON

RULES OF PRACTICE AND PROCEDURE

. Asheville, North Carolina
December 17 - 19, 1892
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OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
"° WASHINGTON, D.C. 20544

.

ROBERT E. KEETON . ) - CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN ) R KENNETH F. RIPPLE
APPELLATE RULES
f E'me' ! G. Mo/ \BE ' , SAM C. POINTER, JR.
. CiVIL RULES
WILLIAM TERRELL HODGES
CRIMINAL RULES
. EDWARD LEAVY
BANKRUPTCY RULES
- TO: The Honorable Robert E. Keeton and Members of the Committee on Rules of

" Practice and Procedure

FROM: Judge Kenneth F. Ripple, Chair of the Advisory Committee on Appellate
Rules KER

DATE: December 1, 1992
SUBJECT:  Report of the Advisory Committee on Appellate Rules
The Advisory Committee on Appellate Rules has approved changes in Fed. R. App.

P.3,5,5.1,9; 13,21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, and 41, and requests
publication of the proposed amendments for comment by the bench and bar. The Advisory

.Committee also has approved the addition of a new appellate rule, Rule 49, that would

authorize the courts of appeals to use special masters. The committee requests publication of
the proposed rule.

A summary of the proposals is offered for your convcnimce

‘ The amendments to Rules 3, 5 5.1, 13, 25, 26.1, 273031 and 35 deal with the
number of copies of documents that must be ﬁled thh a court of appeals. The Local Rules
Project noted that a number of circuits have local rules requmng a party to file a different
number of copies of a document than the national rules require. The Local Rules Project
also pointed out that the Appellate Rules were inconsistent regarding the authority of a court

‘of appeals to alter the number by local rule or by order in an individual case. The Project

suggested that the rules be amended either to require a uniform number in all circuits, or to
consistently authorwc local rulemakmg The Advxsory Commxttee decided to authorize local
variations and to make the language i in the national rules consistent. Rule 25 is the general

“. rule on filing and service and it has been amended to provide that whenever the national

rulesreqmreapanytoﬁleorfunushauumberofcopxesacoun *may require the filing of a

_different number by local rule or by order in a particular case,"  The amendments to Rules

5, 5.1, 26.1, 27, 30 ‘and 31 are identical and implement the Committee’s decision. Each of
those rules states that an original and a certain number of copies must be filed "unless the



cmntreqlﬁms the filing of a different number by local rule or by order in a particular case.”
" Amended Rulcs 3, 13, and 35, differ from the others in that they do not establish a

baselme number that should be filed. The amended Ruiles 3 and 13 ; require an appellant to

file sufficient copies of a fiotice of appeal to enable the district court to serve each party with
& copy Amended Rule 35, governing in banc hearings, provxdes that the number of copies
will be prescribed by local rule. Because the number of copies needed is directly related to.
the number of judges on the court, establishing the numbér by local rule is the most sensible
approach. ,

- Rule 9 governing review of a release decision in a criminal case has been completely

. rewritten. The amended rule recognizes the govemmcnt's ability to appeal release decisions.

The amendments also Tequire a party secking review to supply the court with certain basic

_ documents: a copy of the district court’s order regarding release and its statement of reasons;
“and, if the appellant quesuons the factual basis for the district court’s order, a transcript of
‘the release procwdmgs in the district court. In addition, subdivision (b) clarifies those
instances in which review may be sought by motion rather than by notice of appeal.

~ . Rule 21 governing writs of mandamus has been amended. The amended rule provides
that a petition for mandamus should not bear the judge's name, The rule also presumes that
the judge will not wish to appear and that the judge will be represented pro forma by counsel
for the party opposing the relief.

. In addition to the amendment regarding the number of copies to be filed, Rule 25 has
been amended to pmvxde that a clerk may not refuse to file any paper solely because the

paper is not presented in proper form. The amendment parallels similar language in Civil
Rule 5(¢) and Bankruptcy Rule 5005. '

Rule 28 has been amended to require that briefs include a summary of argument.

- Rule 32 govemns the form of documents; it has been amended in a number of ways.

| The amended rule requires that a brief or appendix prepared by any method other than the

standard typographxc process must be printed with no more than 11 characters per inch. The

* . ‘rule requires a brief or appendix to be bound or stapled in any manner that is secure, does

not obscure the text, and that permits the document to lie flat when open. The number of a

. case must appear at the top center of a brief or appendix, and the title of the document must
"~ include the name of the party or parties on whose behalf the document is filed. The old rule

reqmmd a petition for reheanng to be produced in the same manner as a brief or appendix;
the new rule also requires that a suggestion for rehearing in banc and a response to cither a
penuon for panel rehearing or a suggestion for rehearing in banc be prepared in the same
manner. - Onlyaproscpartypmceedmgmfomxapaupensmyﬁlcwboncopms
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Rule 33 governing appellate conferences has been completely rewritten. The

T aménded rule makeés a number of changes: 1) it’ permits the court to require parties to attend
~ the conference in appropnatc cases; 2) it includes settlement of the case among the possible
‘ 'conference topics; 3) it allows persons other than judges to preslde over a conference; 4) it

requires an attorney to consult with his of her client before a settlement conference and

R .. obtain as must authority as feasible to settle the case; and, 5) it provides that statements

made during settlement dxscnsslons are confidential,

Rule 41 has been amended to provide that a motion for a stay of mandate must show

‘ thax a petition for certiorari would present 2 substantial quéstion and that there is good cause
for a stay. .

Rule 49 is a proposed new rule authorizing the use of special masters in the courts of

Tren oy
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Rule 3. Appeal as of Right - How Taken
(2) Filing the Notice of 4ppeal.—~ An appeal permitted by law as of right from a
disuictcourttoacourtofappealsshaﬂmmbetakenbyﬁlinganoﬁceofappealwiﬂlme

clerk of the district court within the time allowed by Rule 4. - At the time of filing, the

an appellant to take any step other than the timely filing of a notice of appeal does not affect

“the validity of the appeal, but is ground only for such action as the court of appeals deems

appropriate, which may include dismissal of the appeal. Appeals by permission under 28
U.S.C. § 1292(b) and appeals in bankruptcy shall must be taken in the manner prescribed by

Rule 5 and Rule 6 respectively.

*x%xs

Committec Note

Subdivision (a). The amendment requires a party filing a notice of appeal to provide
the court with sufficient copies of the notice for service on all other parties.
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Rule 5. Appeals Appeal by Permission under 28 U.S.C. § 1292(b)

*® % %

(¢) Form of Papers; Number of Copies.— All papers may be typewritten. -Fhree

Subdivision (c). The amendment makes it clear that a court may require a different

_number of ccopies either by rule or by order in an individual case. The number of copies of
“any document that a court of appeals needs varies depcndmg upon the way in which the court
“conducts business. The internal 0peranon of the courts of appeals necessarily varies from
. circuit to circuit because of differences in the number of judges, the geographic area included
- within the circuit, and other such factors. Umfonmty could be achieved only by setting the
-number of copies arnﬁc:laliy lugh so that parties in all circuits file enough copies to satisfy
- the needs of the court requiring the greatest number. Rather than do that, the Committee
_decided to make it clear that local rules may require a greater or lésser number of copies and

that if the circumstances of a particular case indicate the need for a different number of
copies in that case, the court may so order.



-~ N L] L) w N

Rule 5.1. Appeals Appeal by Permission under 28 U.S.C. § 636(c)(5)

x* % %

() Form of Papers; Number of Copies.— All papers may be typewritten. Fhree

. Subdivision (). The amendment makes it clear that a court may require a different

“number of copies either by rule or by order in an individual case. The number of copies of

any documnent that a court of appeals needs varies depending upon the way in which the court
conducts business. The internal operation of the courts of appeals necessarily varies from
circuit to circuit becduse of differences in the number of judges, the geographic area included

- within the cifcuit, and other such factors. Uniformity could be achieved only by setting the

rumber of copies artificially high so that parties in all circuits file enough copies to satisfy

the rieeds of the court requiring the greatest number. Rather than do that, the Committee

decided to make it clear that local rules may require a greater or lesser number of copies and
that if the circumistances of a particular case indicate the need for a different number of

- copies in that case, the court may so order.
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_ Rule 9 has been entirely rewritten. The basic structure of the rule has been retained;
- . subdivision (a) governs appeals from bail decisions made before sentencing, subdivision (b)
. governs review of bail decisions made after sentencing and pending appeal.

_ Subdivision (a). The subdivision applies to appeais fxfom “an order regarding release
. or detention” of a criminal defendant before judgment of conviction, i.e., before sentencmg.
The old rule applied only to a defendant’s appeal from an-order refusmg or unposmg

~ conditions of release.” “The new broader language is needed because the government is now

perrmtted to appeal bail decisions in certain circumstances. 18 U.S.C. §§ 3145 and 3731.
For the same reason, the rule now requires a district court to state reasons for its decision in
all insta.nces, not only when it refuses release or imposes conditions on release.

The rule requires a party appealing from a district court’s decision to supply the court
of app&.ls with a copy of the district court’s order and its statement of reasons. In addition,

" an appellant who questions the factual basis for the district court’s decision must file a

transcript of the release proceedings if possible. The Advisory Committee believes those
papers must be presented to a court of appeals in all cases. The rule also permits a court to

" require additional papers. A court must act promptly to decide these appeals; lack of
_ pertinent information can cause delays. The old rule left the determination of what should be

4- . filed entirely within the party’s discretion; it stated that the court of appeals would hear the

appeal "upon such papers, affidavits, and portions of the record as the parties shall present.”

~ Subdivision (b). This subdivision applies to review of a district court’s decision
regarding release made after Judgment of conviction. Implicit in the first sentence, but less
clear than in subdivision (a), is the requirement that the initial decision regarding release
after sentencing must be made by the district court. As in subdivision (a), the language has
been changed to ‘accommodate the government’s ability to seek revxew

The word “review" is used in this subdivision, rather than "appeal” because review

- ‘may be obtained, in some instances, upon motion. Review may be obtained by motion if the
 party has aiready filed a notice of appeal from the Judgment of conviction or from the terms

of the sentence. If the party desiring review of the release decision has not filed such a

notice of appeal, review may be obtained only by filing a nonce of appeal from the order

mgardmg release.
The requirements of subdivision (a) apply to both the order and the review. That is,

9




the district court must state its reasons for the order. The party secking review must supply

. the gourt of appeals with the same information required by subdivision (2). In addition, the

. party seeking review must also supply the court with information about the conviction and

the sentence.

. Subdivision (c). This subdivision has been amended to include references to the
correct statutory provisions.
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Rule 13. Review of g Decisions of the Tax Court

(2) How Obtained; Time for Filing Notice of Appeal.— Review of a decision of the
United States Tax Court shalt must be obtained by filing a notice of appeal with the clerk of
the Tax Court within 90 days after the-decision-of-the-Fax-Court-is-entereé- £niry of the

requirements of Rule 3(d). If a timely notice of appeal is filed by one party, any other party
may take an appeal by filing a notice of app&lthhm 120 days after the-deeision-of-the-Fax

Coust-is-entered: f the Tax Court’s decisi
* % % N
Committee Note

Subdivision (a). The amendment requires a party filing a notice of appeal to provide
the court with sufficient copies of the notice for service on all other parties.

11
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Rule 21. Writs of Mandamus and Prohibition Directed to & Judge or .Iudg&s and Other

Extraordinary ﬂnts
(a) Mandamw or Prohibition to a Judge or Judges, Petition for Writ; .Servzce and
Eiﬁug -A-pphe&&en A_namupmmg for a writ of mandamus or of prohibition dxrected to a

_ Judge or Judges shall be-made—by—ﬁhﬂg ﬁlg a petmon thercfor with the clerk of the court of

appals thh proof of servwe on the mpenéea& Judge or _;udges and on all parucs to the

. Petmongz.

The petmon
shell must contain a statement of the facts neccssary to an ﬁnderstandmg of the i 1ssues
presented by the application; a statement of the issues presented and of the relief sought; a
statement of the reasons why the writ should issue; and copies of any order or opinion or
parts of the record whieh that may be essential to an understanding of the matters set forth in
the petition. Upon receipt of the prescribed docket fee, the clerk shall docket the petition
and submit it to the court.

(®) Denial, Order Directing Answer. - If the court is-ef-the-opinion concludes that
the writ should not be granted, it shall deny the petition. Otherwise, it shall order that the
Iespondents &n answer te the petition be-filed-by-the-respondents within the time fixed by the

er. Two or more respondents may answer jointly, The esder clerk shall be-served-by-the
elerke serve the order on the judge or judges named-respendents to whom the writ would be
directed if granted, and on all other parties to the action in the trial court. All-pasties-below
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forma, If briefs or oral argument are required. F the clerk shall advise the parties, ef-the

The proceeding shalt must be given preference over ordinary civil cases.

* % %

(d) Form of Papers; Number of Copies.— All papers may be typewritten. Fhree

Subdivision (a) is amended so that a petition for a writ of mandamus or prohibition
does not bear the name of the judge.

Subdivision (b). The amendment provides that even if relief is requested of a
particular judge, the judge shall be represented pro forma by counsel for the party opposing

. the relief who appears in the name of the party and not of the judge. That is, arguments
_made on behalf of the party opposing the relief shall be treated as if also made on behalf of

the judge. However, this provision does not create an attorney client relationship between
the attorney and the judge, nor does it give rise to any right to compensation from the judge.
A judge who wishes.to appear may seck an order permitting the judge to appear.

Subdivision (d). The amendment makes it clear that a court may require a different
number of copies either by rule or by order in an individual case. The number of copies of
any document that a court of appeals needs varies depending upon the way in which the court

. conducts business. The internal operation of the courts of appeals necessarily varies from

circuit to ¢ircuit because of differerices in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be achieved only by setting the

13



i mxmber of eopigc— artificially high so that parties in all circuits file enough copies to satisfy
 the needs of the Court requiring the greatest number. Rathér than do that, the Committee
-decided to make it clear that local rules may require a greater or lesser number of copies and -
_t.hat__;f 7Ehc circumstances of a particular case indicate the need for a different number of -
copies in that case, the court may so order. .

14

G R B

J

.
%

)

)

o
[ —

I S SO D S B A

e

£




{

r— -y 1t

1 1 71

1 3

b

L I S 7 R N )

Rule 25. Filing and Service .
-_(a) Filing. - ﬂPepeﬁA_nmmquixed or permitted tobcﬁledina‘courtofappmls -
shell must be filed with the clerk. Filing may be accomplished by mail addressed to the
clerk, but filing sheli-net-be is 10t timely unless the clerk recives the papers ere-received-by
the-elerk within the time fixed for filing, except that briefs and appendicesnshafl-bedeemed
are treated as filed on the day of mailing if the‘ most expeditious form of delivery by mail,
excepting special delivery, is utilized. Ifa motiod requests relief whseh ﬂm may be granted
by a single judge, the jﬁdge may permit the motion to be ﬁlpd withv“ﬂle; judgd, m wﬂich’ event
the judge shail*notq thereon the date-of filing date and shall thcreaftcreansmﬁ send'it to the

clerk. A court of appeals may, by local rule, permit papers to be filed by facsimile or other
‘ ' Oy e .

 electronic means, provided such means are authorized by and consistent with standards

established by the Judicial Conference of the United States. The clerk shall not refuse to

_ Subdivision (a). Several circuits have local rules that authorize the office of the clerk

. to refuse fo accept for filing papers that are not in the form required by these rules or by

local rules. This is not a suitable role for the office of the clerk and the practice exposes
Litigants to the hazards of time bars; for these reasons, such rules are proscribed by this rule.
This provision is similar to Fed. R. Civ. P. 5(¢) and Fed. Bankr. R. 5005.

15



_. . The Committee wishes to make it clear that the provision prohibiting a clerk from
 refusing a document does not mean that a clerk’s office may no Ionger screen documents to
. Getermine whether they comply with the rules. A court may delegate to the clerk authority
.- inform a party about any noncompliance with the rules and, if the party is willing o
" correct the documerit, to determine a date by which the corrected document must be
‘Tesubmitted. 1f a party refuses to take thé steps recommended by the clerk or if in the

- clerk’s jtidgjnent the party fails 1o correct the noncompliance, the clerk must refer the matter

to the court for a ruling.

R Suﬁ@ivision (e).  Subdivision (e) is a new subdivision. It makes it clear that
- Whenever these rules require a party to filé or furnish 2 number of copies a court may
require a different number of copies either by rule or by order in an individual case. The

" .. number of copies of any document that a court of appeals needs varies depending upon the

. way in which the court conducts business. The internal operation of the courts of appeals
= necessarily varies from circuit to circuit because of differences in the number of judges, the
geographic area included within the circuit, and other such factors. Uniformity could be

achieved ‘only by setting the number of copies artificially high so that parties in all circuits

file enough copies to satisfy the needs of the court requiring the greatest number. Rather

than do that, the Committee decided to make it clear that local rules may require a greater or
lesser number of copies and that if the circumstances of a particular case indicate the need

ferent number of copies in that case, the court may soorder. . .. ;

.~ A party must consult local rules to determine whether the court requires a different
fumber than that specified in these national rules. The Committee believes it would be

. helpful if each circuit either: 1) included a chart at the beginning of its local rules showing

. the number of copies of each document required to be filed with the court along with citation
to the controlling rule; 0r.2) 'made available such a chart to each party upon commencement
of an appeal; or both. 'If a party fails to file the required number of copies, the failure does
not create 2 jurisdictional defect. ‘Rule 3(a) states: “Failure of an appellant to take any step
other than the timely filing of a notice of appeal does not affect the validity of the appeal, but

.

is ground only for such action as the court of appeals deems appropriate . . ."
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Rule 26.1 Corporate Disclosure Statement

Any non-governmental corporate party to a civil or bankruptcy case or agency review -
proceeding and any non-governmental corporate defendant in a criminal case shall file a
statement identifying all parent companies, subsidiaries (except wholly owned subs.idiaxies),
and affiliates that have issued shares to the public. The statement shall be ﬁlet? with a

~ party’s principal brief or upon filing a motion, response, petition or answer in the court of

appeals, whichever first occurs, unless a Iocal rule requires earlier filing. Whenever the

contents in a party’s principal brief even if the statement was previously filed.

Committee Note

. The amendment requires a party to file three copies of the disclosure statement
whenever the statement is filed before the party’s principal brief. Because the statement is
included in each copy of the party’s brief, there is no need to require the filing of additional
copies at that time. A court of appeals may require the filing of a greater or lesser number
of copies by local rule or by order in a particular case.

17
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Rule 27. Motions

% w

(d) Form of Papers; Number of Copies.— All papers relating to 3 motions may be

Subdivision (d). The amendment makes it clear that a court may require a different

. number of ¢opies either by rule or by ofder in an individual case. The number of copies of
" any document that a court of appeals needs varies depending upon the way in which the court

conducts business. The internal operation of the courts of appeals necessarily varies from
circuit to circuit because of differences in the number of judges, the geographic area included

within the circuit, and other such factors.  Uniformity could be achieved only by setting the

" number of copies artificially high so that parties in all circuits file enough copies to satisfy

the needs of the court requiring the greatest number. Rather than do that, the Committee
decided to make it clear that local rules may require a greater or lesser number of copies and
that if the circumstances of a particular case indicate the need for a different number of

copies in that case, the court may so order.
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Rule 28. Briefs
(2) Appellant’s Brief.— The brief of the appellant must contain, under appropriate headings
and in the order here indicated:

% & %

must contain the contentions of the appellant on the issues presented, and the reasons

therefor, with citations to the authorities, statutes, and parts of the record relied on. The
argument must also include for each issue a concise statement of the applicable standard of

review; this statement may appear in the discussion of each issue or under a separate heading

- placed before the discussion of the issues.

©) 0 A short conclusion stating the precise relief sought.

()  Appellee’s Brief.—The brief of the appellee must conform to the requirements
of paragraphs (a)(1)+5) (6) , except that none of the following need appear unless the
appellee is dissatisfied with the statement of the appellant:

(1) the jurisdictional statement;

) the st:;tcment of the issues;

(3)  the statement of the case:

(4)  the statement of the standard of review.

19




Committee Note
Subdivision (a). The amendment adds a Tequirement that an appellant’s brief contain -
. a summary of the argument.. A number of circuits have local rules requiring a summary and

. ‘ﬂle courts report that they find the summary useful. See, D.C. Cir. R. ll(a)(S), 5th Cir. R.
28.2.2; 8th Cir. R. 28A( i)(6); 11th Cir. R. 28-2(i); and Fed. Cir. R. 28.

.~ . Subdivision (b). The amendment adds a requirement that an appellee’s brief contain
a summary of the argument. :
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Rule 30. Appendix to the Briefs

(@) Duty of Appellant to Prepare and File; Content of Appendix; Time for Filing;

- Number of Copies.— The appellant shall prepare and file an appendix to the briefs which

shall contain: (1) the relevant docket entries in the proceeding below; (2) any relevant
porﬁqgs of the pleadings, charge, findings, or opinion; (3) the judgment, order, or decision
in question; and (4) any other parts of the record to which the parties wish to direct the
particular attention of the court. Except where they have independent relevance, memoranda
of law in the district court should not be included in the appendix. The fact that parts of the
record are not included in the appendix shall not prevent the parties or the court from relying
on such parts.

Unless filing is to be deferred pursuant to the provisions of subdivision (c) of this
rule, the appellant shall serve and file the appendix with the brief. Ten copies of the
appendix shall mgs_t be filed with the clerk, and? one copy shall must be served on counsel for
each party separately repre;sented, unless the court shalt zc_qms_m_e_ﬁhng_qr_gmmf_a

different number by Jocal rule or by order jn a particular case direet-the-filing-er-service-ef-e
lesser-number.

| mwx

. Subdivision (a). The only substantive change is to allow a court to require the filing
of a greater number of copies of an appendix as well as a lesser number,

21




1 Rule 31. Filing and Service of a Briefs
* . L
(). Number of Copies to Be Filed and Served.— Twenty-five copies of each brief
shall must be filed with the clerk, unless-the-eourt-t

< orby order in a particular case. If a party is allowed to file typewritten ribbon and carbon

kY

2
3
4
5
6
7
8 - copies of the brief, the original and three legible copies shalt must be filed with the clerk,
9

and one copy shell must be served on counsel for each party separately represented.
10 * % %

Committee Note
Subdivision (b). The amendment allows a court of appeals to require the filing of a

greater, as well as a lesser, number of copies of briefs. The amendment also allows the
~ required number to be prescribed by local rule as well as by order in a particular case.
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Rule 32. Form of g Briefs, the an Appendix, and Qther Papers S

() Form of g Briefs and the gn Appendix. — Briefs-and-appendices A brief or
appendix may be produced by standard typographic printing or by any duplicating or copying
process whieh that produces a clear black image on white paper. Carbon copies Oi' brefs

. and-appendieces 3 brief or appendix may not be subnﬁngd without the court’s permission of

the-eeurt, except in behalf of pro se parties alowed-to-proeeed Pproceeding in forma pauperis.

All printed matter must &ppea:‘-m—ﬁ-le&st—l—l—pemt-sﬁe be on opaque, unglazed paper.
Briefs-and-appendiees A_tm_cf_qr_apngnm produced by the standard typographic process
shall must be bound in volumes having pages 6-1/8 by 9-1/4 inches and type matter 4-1/6 by
7-1/6 inches. Those produced by any other process shall must be bound m volumes having

pages not exceeding 8-1/2 by 11 inches and type matter not exceeding 6-1/2 by 9-1/2 inches;

Copies of the reporter’s transcript and other papers reproduced in a manner

23
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31
32
33

35
36
37
38
39

41
42

43

authorized by this rule may be inserted in the appendix; such pages may be informally
renumbered if necessary. |

Except for pro se parties, the cover

_of the apmllam_s bnefef-ﬂae—appeﬂaat—shea}d Inust be blue; ﬂ%at-ef-ﬂae-appelieem_e
appeliee’s, red ﬁm&-efanmtervmor_soranucuscunaej,green tha{—efmdanyreplybnef

gray. The cover of ¢

' _ mu_s;bewhite; The front eevers-e :
- MMMMMMMMMOMM

(1)  the name of the ooun and the number of the lmse‘;‘ the number of the case must be
centered at the top of the front cover; | E |

(2) the title of the case (see Rule 12(a));

(3)  the nature of the proceeding in the court (e.g., Appeal, Petition for Review) and the

‘name of the court, agency, or board below;

(4) the title of the document including the name of the party oi fes f
'document is filed (e.g., Brief for Appellant I, Doe s-Appendix); and

(5)  the names pame, and office addresses , and telephone number of counsel representing
the party en-whese-behalf for whom the document is filed.
() Form of _cherfaper:s.-— Petitions A_petition for rehearing, 3 suggestion for

on must shell be produced in

a manner prescribed by subdivision (a).

Motions-end-other-papers A _motion or other paper may be produced in like manner,
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 or they it may be typewritten upen on opaque, unglazed paper 8-1/2 by 11 inches in size.

Lines of typewritten text shall must be double spaced. Consecutive sheets shall must be
attached at the left margin. Carbon copies may be-used-fer-filing-and-service-if-they-are

proceeding in forma pauperis. A motion or other paper addressed to the court shelt need not
have a cover but must contain a caption setting-forth that includes the name of the court, the
title of the case, the file case number, and a brief descriptive title indicating the purpose of

the paper.

Committee Note

Subdivision (a). A number of stylistic and substantive changes have been made in

"subdivision (a). A new paragraph has been added governing the printing of a brief or

appendix. The old rule simply stated that a brief or appendxx produced by the standard
typographic process must be printed in at least 11 point type or, if produced in any other

- manner, the lines of text must be double spaced. Today few briefs are produced by

commercial printers or by typewriters; most are produced on and prmted by computers. The
‘availability of computer fonts in a variety of sizes and styles has given rise to local rules
limiting type styles. D.C. Cir. R. 11(a); Sth Cir. R. 32.1; 7th Cir. R. 32; 10th Cir. R.

32.1; 11th Cir. R. 32-3; and Fed. Cir. R. 32(a). The Advisory Committee believes that
some standards are needed both to insure that all litigants have an equal opportunity to
present their material and to insure that the documents are mlly legible. The standard
adopted in this rule for documents produced by any method other than the standard
typographic process is that the text, including quotahons and footnotes, must be printed with

_ no more than 11 characters per inch. That standard is identical to that used by the Seventh

Circuit and was chosen for its ease of administration. The rule permits single spaoed and

. indented quotations but requires textual footnotes to be spaced the same as the text, i.e.,

double spaced unless the brief has been produced by the standard typographic process.

The rule allowing a party procwdmg in forma pauperis to file carbon coples has been

limited to pro se parties proceeding in forma paupens ‘Because photocopying is inexpensive -

and widely available, the Committee believes that it is appropriate to prohibit parties
represented by assigned counsel from filing carbon copies unless the court orders otherwise.

The rule reqmres a brief or appendix to be bound or stapled in any manner that is
secure, does not obscure the text, and that permits the document to lie flat when open.

25




Many jud_gcs and most court employees do much of their work at computer keyboards and a
brief that lies flat when open is more than a minor advantage. The Federal Circuit already
has such a requirement, Fed. Cir. R. 32(b) and the Fifth Circuit rule states a preference for

Y. it 5th Gir. R. 32.3,

... The rule requires that the number of the case be ceritered at the top of the front cover
.of a brief or appendix. This will aid in identification of the document and again the idea was

_ drawn from a local rule. 2d Cir. R. 32. Thé rule also requires that the title of the document
inclqgle the name of the party or parties on whose behalf the document is filed. In those
instances in which there are multiple appellants or zppellees, this information is very useful

to the court.

. Having amended the national fule to provide additional detail, it is the Committee’s

' hope that there will be little néed for local variation'and that rhany of the existing local rules

‘will be repealed. It is the Committee's further hope that before a circuit adopts a local rule
goveming the form or style of papers, the circuit will carefully weigh the advaritage of the
. proposed local nile against the difficulties and inefficiencies local variations create for
national practitioners. '

Subdivision (b). The old rule required a petition for rehearing to be produced in the
" same manner-as a brief or appendix. The new rule also requires that a suggestion for
. rehearing in banc and a response to either a petition for panel rehearing or a suggestion for
" rehearing in banc be prepared in the same manner.

With regard to motions or other papers, the only substantive change is to restrict the

< use of carbon copies t pro se parties who are proceeding in forma pauperis. This change
* parallels the change in subdivision (a). | A
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Committee Note :
Rule 33 has been entirely rewritten. The new rule makes several changes.

.. The caption of the rule has been changed from “Prehearing Conference” to *Appeal
+ Conferences” to reflect the fact that occasionally a conference is held after oral argument.

The rule permits the court to require the parties to attend the conference in
riate cases. The Comittee does niot contemplate that attendance of the parties will

- . become routine, but in certain instances the parties presence ¢dn be useful. The Committec

- realizes that when the party is a corporation or government agency, the party can attend only
‘through agents.. The-language of the rule is broad enough ‘to allow a court to determine that

o . an executive or employee (other than the general ‘counsel) with authority over the matter at
issue, constitutes "the party.* .. S

The rule includes the possibility of settlement among the possible conference topics.
The rule recognizes that conferences are often held by telephone.

The rule allows a judge or other person designated by the court to preside over a
conference. A number of local rules permit persons other than judges to preside over
conferences. Ist Cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R. 33-1; and 10th
Cir. R. 33. ‘ '

The rule requires an attorney to consult with his or her client before a settlement
conference and obtain as much authority as feasible to settle the case. An attorney can never
settle a case without his or her client’s consent. Certain entities, especially government
_ eatities, have particular difficulty obtaining authority to settle a case. The rule requires
~ counsel to obtain only ds much authority "as feasible."

The rule requires that statements made during settlement discussions are confidential.

Infqi_’mation learned during settlement discussions may not be revealed to the court and may
1ot be revealed to third parties such as the press.
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Rule 35. Determination of Causes by the Court in Ban_c

® % &

__ Subdivision (d). Subdivision (d) is added; it authorizes the courts of appeals to
prescribe the number of copies of Suggesnons for hearing or rehearing in banc that must be
filed. Because the number of copies needed depends directly upon the number of judges in
the circuit, local rules are the best vehicle for setting the required number of copies.
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Rule 41. Issuance of Mandate; Stay of Mandate

* % %

(b) Stay of Mandate Pending Application Jor Certiorari.—A-stay-of-mandate-pending

cause for a stay, The stay shalt cannot exceed 30 days unless the period is extended for
cause shown —3¥f or unless dmjng the period of the stay there-is-filed-with-the-clerk-of-the
eourt-of-appeals , 3 notice from the clerk of the Supreme Court js filed showing that the
party who has obtained the stay has filed a petition for the writ in-that-eourt, in which case
the stay shall will continue until final disposition by the Supreme Court. Upon-the-filing-of-a

may require a bond or other security may-be-required as a condition to the grant or

continuance of a stay of the mandate.

Committee Note
Subdivision (b). The amendment requires a party who files a motion requesting a
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.. _stay of mandate to ﬁle, at the same time, proof of service on all other parties. "The old rule
_— required the party to give niotice to the other parties; the amendment merely requires the
“party to provxde the court with-evidence of having done so.

The amendment also states that the motion must show that a petition for certiorari

would present a substantial question and that there is good cause for a stay. The amendment
" ‘s intended to alert the parties to the fact that & stay of mandate is not granted automatically
" “and to the type of showing that needs to be made. The Supreme Court has established
;'_,condmons that must be met before 1t will | issue a mandate. See, e.g., Bames v. E-Systems,

an, 112 S.Ct. 1 (Scaha, Circuit Justice

31
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This rule authorizes a court of appeals to appoint a special master to make

' fecommendations concerning ancillary matters. The courts of appeals have long used
_masters in confernpt proceedings where the issue is compliance with an enforcement order.
. - See Polish National Alliance v. NLRB, 159 F.2d 38 (7th Cir. 1946); NLRB v. Arcade-
* Sunshine Co., 132 F. 24 8 {®.C. Gir. 1942), NLRB v. Rermington Rand, Inc., 130 F.2d 919

d Gir. 1942) There are other instances when the question before a court of appeals

' requires a factial determination. An application for fees or eligibility for Criminal Justice

Act status on appeal are examples.

Ordinarily when a factual issue is unresolved, a court of appeals remands the case to

. the district court or-agency that originally heard the case. It is not the Committee’s intent to

alter that practice. However, when factual issues arise in the first instance in the court of

. appeals, such as fees for representation on appeal, it would be useful to have authority to

refer such determinations to a master for a recommendation.
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86-10

8619

86-24

86-23

.. -of a magistrate's report in time to -
*file their objection, - ‘

Advisory Committee on the Federal Appellate Ruless .= = . ...

Table of Agenda Items - Revised November 1992

. Amendment of Rule 4(a)(4) to give court

of appeals discretion to waive requirement
that new notice of appeal be filed after

Source

Hon. Francis D. Murnaghan, Jr.

denial of motion to amend or alter judgment.

BN R

C g g S Al

Amendment of Rule 38 to afford appellant
opportunity to respond to proposed award
of damages or costs. o

- - - Accommodation by rule the difficulty

prisoners have in receiving notice

*Rule to permit sanctioning of attorncys

for bringing frivolous appeals,

SV N OIS [N S R SND L U N SRS B

Standing Commitiee & Chicago
Council of Lawyers

Hon. Dolores Sloviter (CA-3)

Chief Justice Vincent McKusick
(ME)

L.

Current Status

Tabled indefinitely 12/83

Change adopted in substance;

Reporter to work out language 4/85

Language to be circulated to circpits
for comment 12/86

Further study requested 4/88

Approved in substance, Reporter to redraft 10/89

Further redrafting requested 10/90

Approved for submission to Standing Committee
4/91

Approved by Standing Committee for publication
to bench and bar 7/91; published 8/91

Revised for resubmiission to Standing Committee
4/92 . L

Approved by Standing Committee for submission
to.Judicial Conference 6/92 )

Approved by Judicial Corference 9/92

Drafts considered by Committee, Chair to contact
Circuits re current practices and possible
possible committee action 10/89

Further research requested 10/90

Approved for sybmission to Standing Committee
12/91 N . :

Approved by Standing Committee for publication
1/92 { .

c:%.‘,‘.,&_:& by ,a.m.no:nn ‘
Held ‘aver for further discussion 10/92

See notes under item 86-19
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ERAP ltem Froposal Source CQurrent Statys
88-13 Amend FRAP 35(a) to provide that a Walter H. Beckham, Jr. on behalf Committee opinion divided 6/89; approved in
majority of judges eligible to of the American Bar Association substance, to be redrafted 10/89
participate have the power to grant Draft approved 10/90 - ‘
in banc review, Approved for submission to Standing Committee
4/91

. . ‘ ‘ - Approved by Standing Committee for publication

. s T : to bench and bar 7/91; published 8/91

Advisory Committee voted to withdraw the
proposal 4/92

Standing Committee approved withdrawal 6/92

89-2 - Amend filing rules to accommodate Hon. Joseph Weis, Jr. (CA-3) w%owa« asked to redraft to cover persons in
o -+ - Houston v, Lack. mental institutions; Chair to contact prison
T officials re procedures 10/89

Additional information requested from reporter,
clerks, and Justice Department 10/90

Approved in substance; redraft as 4(c), for
submission to Standing Committee 4/91

Approved by Standing Committee for publication
to bench and bar 7/91; published 8/91

Revised for resubmission to Standing
Comnmittee 4/92 <

Approved by Standing Committee for submission
to Judicial Conference 6/92 o

Approved by Judicial Conference 9/92

893 Review of Local Circuit Rules, - Pub.L.No, 100-702 Local Rules Project e
89-5 ° . Amendment of FRAP 35(c). - Mr. Robert St. Vrain (CA-8) Under study by ..%mzn..
R R Discussion with Supreme Court Clerk to precede
e T EITET T e e any further action 10/90

, Additional drafts requested 12/91
B . Approved for submission to Standing Committee
o a/2
Standing Committee requested that Advisory
Committee reconsider 6/92
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91-2

91-3

91-4

91-5

91-6

91-7

91-8

L3

3 a eJ

Proposal

Amead rules 40(a) and 41(a) to lengthen
time for filing a petition for ..oroe.Em

.. in civil cases involving the U.S.
- Final decision by rule.

- Typeface, re: rule 32,

Use of special masters in courts of appeals.

goza&onu of Rule 39 to allocate word
processing equipment costs between
v«o%ﬂmw originals and producing

oov_om. Kwﬂn-b v, cmhnhh mnmhmm

--931 F.2d 453 (th Cir. 1991),

To allow »E.nw_ of remand orders

E _,naos: numom. L

Amendment of-Rule 25 so that whenever
service is »oocsv__ur& by mailing,

the proof of service shall include

the addresses to which the papers

were mailed,

IS S

Source

Solicitor General, Kenneth Starr

Federal Courts mw:% noasm:no
Judicial Improvement Act of 1990

Mr. Greacen (CA-5)

" Hon, _noE.,n.r Ripple

Hon. Gilbert Merritt

.Ion. Delores Sloviter

Hon. Kenneth Ripple

Craig R. Nelson, Esq.

Local Rules Project

CJ (L . (3 3

Current Status

Approved ..o- m._ea.mu_op to Standing Committee
12/91

Approved by m:EaEm Committee for publication
1/92

Discussion on-going 4/91

‘ Reporter asked to draft language 12/91

Approved for submission to Standing Committee
11/92

Reporter asked to draft language 12/91
Approved for submission to Standing Committee
10/92

Further discussion requested 12/91

Awaiting initial Committee discussion *
No further action deemed appropriate 10/92

Approved for submission to Standing Committee
12/91

Approved by Standing Committee for publication
1/92
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FRAP Jtem

91-14

91-15

91-16

91-17

91-18

91-19

91-20

91-21

3 Loy g

Proposa|

- Amendment of Rule 21 so that a petition
for mandamus does not bear the name of
the district judge and the judge is
represented pro formga by counsel for
the party opposing the relief unless
the judge requests an order permitting
the judge to appear.

Uniform mﬁnﬂ@ﬁa&n for local:rules,

National procedures for death penalty
cases.

Uniform plan for publication of opinions.

“Amendment of Rule 5.1 to require additional

information or to authorize courts of
appeals to require additional information
by rule or order,

* Uniform format and filing time for
- docketing statements, o

Expand requirements of Rule 26.1 or limit
.local rulemaking in arca, -

Uniform appendix
L

o L.

.

Source
Local Rules Project

Local Rules Project

Local Rules Project

Local Rules Project &
Federal Courts Study - .
Committee

Local Rules Project

Local Rules Project

Local Rules Project

Local Rules Project

g L

Lurrent Status
Reporter asked to draft _wumcwmo 12/91

Approved for submission to Standing Committee

10/92

Further study recommended 12/9 k

Further study recommended 12/91
Judge Boggs, Judge Hall, & Judge Jolly
-- subcommittee formed 3/92

No further action deemed appropriate 10/92

Further study \3888“%& 12/91

For future discussion 12/91

For future discussion 12/91
For future discussion 12/91

For future discussion 12/91

LJ .i L g g L
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Proposal

92-1 Amendmeat of Rule 47 to require that
: . local rules follow uniform numbering
system and delete repetitious language,
92-2 . Amecndment permitting technical amend-
ments without full procedures.
%23 Study Rule 4(b) in light of § 3731,
92-4 Amendment of Rule 35 to include
intercircuit conflict as ground for
secking in banc,
- 92§ Amendment of Rule 25 re "most
expeditious form . , , except
special delivery”, .
92-6 >Bo§m2 of Rule 25 to climinate the
mailbox rule for bricfs and appendices.
92.7 Amendment of Rule 30(a)(3) to require

a copy of the notice of appeal.

) g g g th 3 3

Source

Standing Commitiee

Standing Committee

Advisory Committee

' Solicitor General Starr

Advisory Committee

Mr. Greacen

Hon. Jon Newman (CA-2)

LU R DS B S N NS B S )

Current Status

Draft requested 1/92

Approved for submission to Standing Committee
4/92

Standing Committee referred to Committee of
Reporters 6/92

New draft approved 10/92

Draft requested 1/92
Draft discussed 4/92; discussion ongoing
New draft approved 10/92

For future discussion; Mr, Kopp asked to consult
with the Solicitor General 4/92

Held over 10/92

Subcommittee consisting of Judges Logan and
Williams and Mr. Kopp to consult with
Reporter

Awaiting initial Committee discussion

Awaiting initial Committee discussion

Awaiting initial Committee discussion
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01= THE ADVISORY COMMITTEE ON APPFJ.LATE RULES -
L ocronmzo&zl 1992 —

Iudge Kenneth F. Rlpple ealled the meetmg to order at 8 30 a.m, in the Civil Rxghts o

- Reading Room at Notre Dame Law School. Tn addition fo Judge Ripple, the Committee
¢, "Chair, the followmg Commxttee members were present;  Judge Danny Boggs, Mr. Donald
' ‘;Froeb, Judge Cynthia Hall, Judge Grady Jolly, Judge James Logan, Chief Justice Arthur

McGiverin, and Judge Stephen Williams. Mr. Robert Kopp aftended on behalf of the

. Solicitor General. ‘Judge Robert Keeton, Chair of the Standing Committéé was present, Mr. _
" Strubbe, the Clerk of the Seventh Circuit, ‘attended on behalf of the clerks Professor
. _Mooney, the Reporter, was present. " Mr, Peter McCabe, the Secretary, and Mr. John

"Rabiej, Chief of the Rules Support Office, were present, along with Mr. William Eldndge of

_ the Federal Judicial Cénter. 'Mr. Kent Hull from Northern Indiana Legal Servicés was
‘present as an observer (on October 20 only).

Judge Ripple began the meeting by informing the Committee that the proposed

" ‘amendments to the appellate rules that had been approved by the Standing Committee at its .

Yune meeting were subsequently approved by the Judicial Contference at its fall meeting.
“Those amendments will be forwarded to the Supreme Court.

~ Judge Rzpple then tumed the Committee’s attention to the items on the agenda for the
meeting.

Item 91-4

, Fed R. App. P. 32 provxdes that at least 11 point type must be used in briefs and
appendxces ‘That direction is outmoded. Because most documents are now printed by .-

o .computers and computer capabilities are constantly changmgl the Advisory Committee had

previously discussed the possibility of delegatiig authority to the Judicial Conference to

- specify acceptable typefaces The Committee had thought that delegating authority to the

_Judicial Conference could be more efficient and flexible than repeated use of the Rules
Enabling Act procedures. The Committee had dsked the Reporter to prepare a draft giving
the Judicial Conference that authority. . ‘

_ Professor Mooney prepared two drafts for the meeting. She noted that her
" memorandum raised questions about the appropriateness of “authorizing the Judicial
Conference to change the list of acceptable typefaces from time to time, thereby changing the
content of the rule without following the: procédures outlinied in the Rules Enabling Act. In

.7 light of those questions the first draft takes a different approach Draft one authorizes the
. courts of appeals to adopt local rulés governing typeface but in ofdér to provide some level

. of uniformity, the local rules must be based upon a list of acceptable typefaces prepared by

\ ... the Judicial Conference: Draft two follows the Committee’s earlier suggestion and

1



meorporates by reference into FRAP a hst of aeeeptable typefaces prepared by the Judicial
5 .. JudgeJolly began the drscusmon by suggestmg that a rule limiting the number of
“characters per page would work better Iudge erhams asked who would count to insure
comphanw B AL SR P

Judge Hall askedwwhether footnotes and quotes ,ﬁ uld‘be specrﬁeally addressed She .
" noted that excessive use of footnotes and quotes whxch are’ oﬂen in smaller type and smgle

spaeed mmakeabnefverydxfﬁculttoread

Mr. Strubbe pomted out that the Seventh ercm ntly changed 1ts rule 0 that
‘bnefs and appendrces must be prepared usmg typeface that has no more than 11 characlers

. Judge Williams suggested usmg either draft one ‘ draft two and meorpoxanng a
eharacterspermchstandard » ‘ R S
. Judge Rrpple stated that the Comrmttee should consrder ease of admunstenng the rule

.~ and the’ need for some flexibility, so that the standard can keep ahead of the bar. He

suggested amending FRAP to include a characters per mch standard but allowmg the local

" court to provrde otherwrse L e ‘

- _Judge Jolly stated that he would prefer to leave the rule unchanged unless the
Committee could agree on a uniform standard.

: Judge Hall noted that the Ninth Crrcurt is concerned about keeping briefs short and
* readable. She thought a standard based upon | the number of characters per inch would be
helpful but, in order to control the readabmty ‘of documents, it would be necessary to have -
the flexibility to add other specrﬁeatmns, such as reqmrmg that all material be double

spaoed,

_ Mr. Kopp ‘stated that the rules should go as far as possrble to establish a uniform
standard. _Whenever the circuits drffer in their treatrhent of issués, especially issues of form,
‘the bar is tempted to argue that a practice that is aeceptabie in the First Circuit should be
aceeptahle in the Exghth

Chief Jusuce McGiverin agreed that the rule should provide the standard.

.. Judge Ripple noted that a eonsensus was developing that the rule should include a
' standard akin to the number of characters per inch and that neither of the drafts should be
" used. 'The Committee agreed Judge Rlppfe requested that Judges Jolly and Hall, and Mr,
“Strubbe assist the Reporter in developlng anew draft after thé meeting.
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Item 91-5 isa proposai to add a rule authoﬁzing\ﬂie courts 1of,app'eels to use special

o At the Ad\nsory Commxttee’s December 1992 meeung, the Comm1ttee bneﬂy \

- considered a draft rule authorizing the courfs ‘of dppeals to use special masters. - That draft
" "was modeled upon Fed. R. Civ. P. 53. The Comrmttee consensus was that a shorter, -

o sunpler fule would be preferable,

v B o Wi o'

3 { f’j

!

.3

Y

. * Judge Logan expressed apptoval of the, new, shorter dtaft. 'Ihe only ‘question he had
'_‘.iaboutthedraﬁwaswhetherapanyshouldbegrvenanopportumtytomcttoamaster’ .
recommendations. ] ‘

. With regard to effect of a master’s ﬁndmgs, Judge Boggs thought that a panel would
“not want to be held to a clwly erroneous standard. Mr. Kopp stated that he liked the ‘
" lIanguage used in the draft. The draft states that a master would make a recommendation to
the court, M. Kopp thought that the word ' recommendatxon avoids the sensitive question”
of the scope of review and Ieaves to the Judge s discretion the weight to be given to a

- master’s recommendation. ,

...~ Mr, Kopp expressed the further opinion that a master should not be involved in
‘matters ofmxxed lawandfact,aspemuttedm t.hedraft, but that a master’s scopeof '
‘operation should be limited to matters of fact." ,

‘ Iudges Hall and Logan asked Mr. Kopp whether a master should be permitted to
" make deternnnatrons in matters mvolvmg fees or attomey discipline; Mr. . Kopp .replied that

. it would be appropriate to use a mastér for such questions because such questions are

Enn BN el s

separate from the adjudication of the case.

- One of the quesuons raised by the reporter’s memorandum was whether only court .

ofﬁcers should be masters, in which case the provision for oompensauon could be omitted
from the draft. Judge Hall noted that the Ninth Cireuit is trying to find a way to provide
L ,umform treatment of fee quesuons without 1 usmg judges to determine fee questions. One -

- possﬁnhty they have considered is using a master for fée questions. The circuit had hoped to

30

£

Y

=

3

ey

C

()

L

use retired magistrates for that purpose but that has proven difficult. Some of the district
courts use retired state court judges. In short, she thought that the rule should allow the use
of persons other than federal court officers. .

Judge Ripple agreed that because there may not be enough court officers available to
~act as masters, it would be a good idea to permit use of non-court officers. He further
noted, however, that it also may be important that the public perceive that the court of
appeals controls the proeess



’ attomey

'

Mr. Froeb asked whether the term "court officer* includes only judges or also other

_ persons employed by the court. He also noted that the draft contemplates compensating non-
court ofﬁcers, whereos in the state courts such’ semces are often provided pro bono. -

- Judge I.ogan stated that a person is always free to waive compensation. He opposed
changmg the Ianguage of the rule to state that “the court shall determine the master’s
v." . ‘ couldmakeapersonbehevetbatheorshemust

Indge Keeton asked ifa court officer s dxfferent than an .Ofﬁoer of the' g e

Judge Logan suggested changmg' the languagé to ;udge or court employee. ‘ Judge Rrpple
, embers approved 1t an ;none opposed 1t. Judge

approval of the sentence. | T

} ;‘:_Iudg‘e Rxpple then retumed the dlscusswn to Mr Kopp s quesuon about whether a

‘ 'factual matter® is itself a shppery matter and that htmtmg a ma.ster’s scope to
" factual deterrmnauons would not provrde hard and fast limits.

Iudge Boggs once ‘again asserted hrs opmmn that the’ appropnate breadth of a master’s

o mqmry 1s mterrelated with the welght to'be given-to the master’s determination. ‘If no

be'given to a master’s determination, then there is no need to limit the scopé

mmendat:on complete deference or to review it wrth great scrutiny.

3 remands the case 1to the distnct court or ageiicy. He would not want the

rule to’signal a change of that policy.” Judge Logan agreed. Masters are
factual issues: ansmg in the first instance in a court of appeals, such as

i phne or fees for representatron on appeal The consensus was that the
'Committee Note should address that ¢ concern. ST

. Judge Ripple suggested amending the draft to state that a master may make

) recommendatlons as to factual ﬁndmgs and drsposmon

.‘ =

piry. Judge Boggs noted that the current draft grves the court discretion to -
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7. .. Mr. Kopp expressed concern about authorizing a master to make recommendations
- - - about “disposition.” He noted that in anothier 10 or 15 years the rule could be used to
- .. delegate decisions that are currently, and appropriately, made by judges. He argued that the -

0 nile should authorize the use of masters only for “auxiliary matters.® .
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. Judge Ripple suggested adding the following introductory clause to the beginning of

the first sentence: "In adjudicating maters ancillary to the appeal.” One of the members

.. | asked whether the term "appeal® would cover disbarment of an atigmey, or mandamus, or
. bail matters, The question prompted changing the language to “aricillary to proceedings in
 the court* and moving it 1o the end of the first sentence so that the first sentence would read °

-~ " asfollows: "A court of appeals may appoint a special miaster to hold hearings, if necessary,

7. . ‘and to make recommendations as to factual findings and disposition in miatters ancillary to -

- ‘proceedings in the court.” . ... Lia e noa o SRR

i

.. Judge Ripple then asked the Committee whether the rule should provide 2 mechanism

“. - for a party fo respond to a master’s recommendation or whether the rule should remain silent

., .and permit the court to tailor such procedures in individual cases. The Committee decided
"~ not to include any such provision in the rule. = . .

The rule as amended was unanimously approved for submission to the Standing

o Y 0 ey

'Committes with a request for publication.

The amended rules reads as follows:

- Rule 49, Masters
.+ A court of appeals may appoint a special master to hold hearings, if necessary, and.to_
- . make recommendations as to factual findings and disposition in matters ancillary to *

limits the master’s powers, 4 master shall have power to regulate all proceedings in
 every hearing before the master and to do all'acts and take all measures necessary or -
proper for the efficient performance of the master's duties under the order including,
but not limited to, requiring the production of evidence upon all matters embraced in
. the reference and putting witnesses and parties on oath and éxamining them. If the
__master is not a judge or court employee, the court shall determine the master’s
compensation and whether the cost will be charged to any of the parties.

OV AEWNMS

. In August 1991, Mr. Craig Nelson wrote to Judge Keeton suggesting amendment of

. the United States Code or of the Federal Rules to provide an appeal as a matter of right from

. ..an order remanding a case to the state court from which it had been removed. That
suggestion was circulated to all of the advisory committees for their consideration.

- proceedings in the court. ' Unless thie ‘order referring a mutter to a master specifies or



The eonsensus of the Commrttee was tha.t no further aeuon should be taken. Making

a change (which would need to be statutory) would make a difference in only a very small -
" pumber.of éses yet would require feview of a far greater number. “Any change would be

L accept ﬁlmg any paper presented. for that putposc“ '

premrsed upon exercise of bad farth by dtstnct Judges, an assumpnon that wmot be

even ¢ “cxreurts have loeel rules that permxt the clerk to return or refuse to' ﬁle
ents if the clerk determines that the documents do fiot comply ‘with the federal or local

- ’\a clerk does not have authonty to retum of refuse documents

s ‘. Both the le RuIes and the Banlo'uptcy Rulee have reeently added provrsrons to that

o }et‘fect In both mstaneee the prohrbxnon is con e rules on ﬁlmg and service. Feg._

. R.CGiv.P.5 and Bankr R. 5005, The reporte 'similar amendment to Fed. R.
Am.P

(¢) for the Comnutt“‘e{é’s considerati

\ Iy | because it is not presented in
"~ proper form as required by theserules or by any local r les or practices.” :
" Jtem 91-11 is interrelated with the Sohcrtor ‘General’s suggestion in Item 91-26 -
deelmg with briefs and appendxees The Sohextor General suggested that when a party -
- submitsa brief or appendrx that, in ‘the opinion-of the clerk, does not comply with the
" requireménts of Rule 32, the clerk should be able to inforin the party of the nature of the

o }j_‘noncomphanee and specrfy a date by which the party may correct the noncompliance, all

o ‘wrthout the necessity of judicial intervention. If the party refuses to take the suggested action

ﬁ:SGuqamauwuﬁg.

. Of faﬂs te do so, the cIerk must then refer the matter to, the court for a rulmg

e

The suggested language was as follows' v‘

. Rule 32. Form of | a Bnef, an Appendxx, and Other Papers
' ‘ t * [ .
. +(©). Nancorgfbmung Bnef or Appendzx -~ The clerk of a court of appeals may
A noufy a party when, in the clerk’s ,;udgment the -party has filed a brief or appendix
- that does not eompfy ‘with these rules ‘In such event the clerk shall inform the party
o of the nature of the noneomphanee and specrfy a date by which the party may correct
. the noncompha.nee. If the party corrects the noncompliance by the date specified, the
. corrected brief or appendtx will be treated as filed on the original filing date, unless
- the court orders otherwise.. ‘I‘he_ j“_e for ﬁlmg any responswe documenttoa

. dtfferent ume Ifd in the cler‘k’s judgment tﬁe party fails to correct t.he noneomplranee,
. the clerk. must refer the matter to the court for amnling.

les. “The Local Rules Pro;ect recommended amendment ‘'of Fed. R. 'App. P. 45 to state that

'ded "The clerk shall not refuse to
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' amendment to Rule 32 stating that a clerk may i inform a p

T Iudge Hall commented that the Soltcttor s suggesuon provxdes a party with an my
way to get an exténsion that the party couldn’t get any other way.

Mr. Strubbe stated that all of the eourt of - appeals clerks thought they had authonty to -

re]ect non-eonformmg filings and that such screening was ‘a relatively major part of their

B jobs. With regard to the proposed ‘amendment to Rule 25(e), he asked what is covered bya -

defect i in *form."”

Judge Keeton reported that the reason for the change in. le Rule S(e) was that there

" was a sénse that substanuve nghts were bemg prejudxced by cIerks refusing documents

Judge Boggs asbd whether the pracnoe in the Stxth Circuit of stampmg documents as

B recetved and tendered for ﬁhng "would be: acceptable ‘under the rule. Iudge Keeton replied

that in lns opimon, such action would eonstttute “acceptance for filing." | '
Judge Keeton also pomted out that the amendment to Rule 25 would not preclude the

) elerk from screening documents and attemptmg to handle them’ mformally ina manner

simifar to that outhned in the Solicitor*s suggested addition to Rule 32

- yt

Judge Logan noted that the only ﬂmsdxcuonal document filed Wlth the courts of

| app'eals is a petition for reheanng . He also stated that his eourt has arule permtttlng the

clerk to refuse non-conformmg documents; however, ‘the dctual practice of the clerk

' 'oonforms rather closely with the Solicitor’s suggestton "He also noted that the proposed
" amendment to. Rule 25 apparently would permit the court to prohtbtt ﬁlmgs from certain
.~ troublesome parties. Rule 25 deals generally with “papers reqmred or pemme_d to be filed"
~ "and the language precluding the clerk from refustng a docurhents states that the clerk may not
tefuse a paper solely beeause it is not presented in proper form.*

Mr. Strubbe noted that the provision in the Solicitor’s draft that the time for filing

o responswe documents ru; , from the ongmal date'of tender has two effects: 1) the appellant
. receives al non approv

- xtensron of ttn'ne, and 2) the appellee s time for prepanng a -
response is shortened. The ¢lerks think that the defacto extensron of time is problematic. -

Judge Ripple summarized the options before the Committee. First, the Committee

L could decide to take rio action. Second, the Cornnuttee could approve the amendment to

Rule 25 which conforms it to Civil Rule 5(e). .Third, the’ Comrmttee could also approve the
about formal defects in a brief
or appendix and set a date by which a corrected docum_l ‘ should be presented to the court.

Fourth, the Committee could incorporate the Solicitor General s suggestton into Rule 25

either in'the Ianguage of the rule itself or in the Comrmttee Note‘ o

- . Judge Logan and Mr, Froeb favored the amendment to Rule 25 on the basis of
consistency with the other rules. - -




25 as written.  The motion was unanimously 2 approved
* be amended to reflect the abxhty of the clerk o commue to screen documents and to work

320, Jud ‘
_govermn g th ‘nmng‘ f ime for responsive briefs!; In favor of that provrston, he noted that .
B m most tan the document:

f’emsub ment and, {

changem Rule 25 just approved, Iud
" must file any’ documentpresen
o "hackandaskforoorrecuon. Iud ‘Logan‘further stated that ordmanly thereare threetypes

" Only briefs cmte any prob

[

. Judge Jolly stated that he was not aware of any party who had been denied any right
by tendering a non-conformmg document and therefore the Comnuttee should not amend the
rules.

Mr Koppstatedthatatleestxntheorythereisaeoncemabouttheﬁhngofapentron
formheennghecausettxsajunsdxcuonaldocument. ‘ G L

| IudgeHallexpressedtheopnuonthattherctsadtffereneebetweenadtsmaoourtand |

acourt ofappwls in handhngpapers

Iudge W‘ﬂhams suggested that the reporter take the Solxcttor General’s proposal _
aItered s0 that lMS not so génerous ‘about extensions of ttme, ‘and include it in’ the Committee .

“"Note to Rule.25. Iudge 'Willidms then moved approval of the proposed ameridment to Rule

mmeso [N b ! '
e e by
o N I W
TR \
il

pple th‘en, asked the Comnuttee to return to consrderatmn of propOsed Rule
?avored. the proposal but expressed some hesitation about the provision

mtxally offered for\}ﬁling would contain most of the

L
3

Judge Rlpple amd 1f the Comrmttee thought the rule should contain a time limit for
$0, ;}vhat lnm Judge Logan suggested that

¢ Logan also noted the ume needed
ype of cover can be qmckly corrected

Judge Ha]l expressed some doubts about the coordtnanon of this proposal with the
: én stated that he saw no inconsistency; the clerk

the t time for filing a responsive document.

B Typically there is no. respons’e'to‘aupetmon for reheanng and the court normally sets the time

for filing a response to 2 motion. .

and there 'Was consensus that the Note

L

grm—

ra——

I R

)

R

)

e

)

T

S

)



= SR SR AT

3

Y e
¥

Y

i

=y

o B e

‘Em”fik

sl as Bl s B s}

{

1My 73 i

3

3

Judge Jolly questioned the need for any provision in Rule 32 regarding non-

- conforming filngs. The amendment fo Rule 25 will insue tha a paty’s rights aro ot
.- . prejudiced because the document will be filed. If the Note to Rule 25 makes it clear thata -
Clerk may continue to screea documents, the amendment to Rule 32 would be unnecessary

and perhaps confusing.

! P

. Judge Ripple called fof a-vote on the proposed addition of subdivision 32(c). Four

‘members voted in favor of it; four opposed it. The proposal failed to carry.

the discussion of that itern be postponied until the following day so that the subcommitteg -
would have an opportunity to meet and hopefully combine their two proposals. -~

Judge Ripple announced that the subcommittee working on item 91-12 had asked that

(IR P
i FACPEN

. 3 | . B |
- Fed. R. App. P. 41 is silent as to the standard that should be used to determine the
appropriateness of a stay of mandate. Ten circuits have Tocal rules that establish standards to
be used in determining whether to stay a mandate. The Local Rules Project suggested that

~ the Advisory Committee consider amending Rule 41 to include standards for granting a stay
- of mandate. | ‘ |

Tudge Ripple opened the discussion by noting that the local rules articulate a variety.

“of standards and that the Supreme Court also has articulated rather detailed standards that it ~

uses in determining whether to issue a stay. He additionally pointed out that when this topic

. was last discussed Chief Judge Sloviter liad advised caution because articulating such
“standards comes close to the substanice/procedure line. » SR |

_ The Reporter had prepared a draft amendment that would require a motion for a stay

. to “show that a petition for certiorari would present a substantial question and that there is
good cause for a stay.” She also offered five variations, the last of which most closely -

 tracked the Supreme Court’s standards.

Judge Logan expressed dislike for the fifth option in death cases although he admitted

consistent with the Supreme Court standards.

 that the formulation would eliminate the widely varying local niles and the language is

Judge Keeton noted that the main draft is directed to parties, not to the courts, and it

* does not specify the standard the court must apply.

Mr. Kopp statedthat although he usually favors elimination of local rules and

" _establishment of a national rule, the standards have been developed by case law and the lack

of consensus makes this a difficult rule to draft.

CER .



Amouonwasmadetoapproveﬁtemamdraftonpageéofthekeporter’
memomndum. Itwasapprovedbyavoteofétoz b SRR

. ; Iudge Keeton ralsed a questton about the Commtttee Note. He asked 1f the note

should state that the standar& to be apphed by a court mustbe developed by case law and any i

‘noted that 1fthe note suggests that a

The, Contmlttee adjourned for. lunch at 12 00 noon.
'I'he Comnnttee reconvened at2: 15 p.m.

- Fed ‘R._.;App P 21 provxdes that m mandamus acttons the judge should be named as
- party and be treated asa party with respect 'to service ofpapers Nine circuits have local
- rules stating thata pptmon for mandamus should niot bear the name of the judge. Six of
" - those rules also prov;de that’ unless ‘otherwise ordered, if relief is requested of a particular
- judge,, the 1udgmshall be represented pr ﬁ) ma by cousel for the party opposing the relief
. and that the \l’a yer appears in th ‘ pa'rt‘y ‘and not of the judge. Although Rule 21
. anuctpates that 3 Judge may e in the procwdmg, the ryle requires the judge

" ws adwseﬂthe cIerk and all parues b_y_ etier ;x‘of the local rules reverse the presumptlon_ .

Cht' Jusﬁhcéu Mchvenn noted that the ;proposed draft tracks several of the local rules.
h a i}ad changed 1ts ruie in a sumlat manner a.nd he favored the change.

.~ 'The Committee then turned its attennon to the language of the proposal and made
* several amendments. ‘Particular attention was paid to the use of the term pro forma. Judge
‘Williams suggested that the Committee Note: explam what the Comxmttee means. ‘I‘he
‘amended draft reads as follows: ‘
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- the tite fixed by the order. The erder clerk shall b y-the-el
' Ltgmm._and on a,ll‘other pﬁrhes to the acnon in the tnal_court' -M&-pa&ea—belew

B e S S
RE R L e S SRR R <

" Rule 21, Writs of Mandamus and xéohibiﬁon Directed to.a Judge or Judges and.

cher Extraordinary Writs

(@) Mandamus or Brohzbmon 10 a Judge or ludges, I’etmonfor Wris; Service .

TR and Eilmg - Application Mmam for a writ of mandamus or of prohibition
.+ directed to a judge or judges shall be-m i e

~. " clerk of the court of appeals with proof of s service on the feepeadeﬂt Judge or Judges LR
“andonallparuestoﬂleacuonmmemalcourt. ‘ :

file a petition therefor with the =~

P o Sy Ty ol
. The petmon shall miust contain a statement of the facts .

L ‘necessary to an understandmg of the issues ‘presented by the application; a statement:
s7- 7 of the issues presented and of the relief sought; a statement of the reasons why the
7" writ should issue; and copies of any order or opinion or pans ‘of the record whieh that

pay be essential to an understanding of the matters set forth in the petition. ‘Upori .

receipt of the prescribed docket fee, the clerk shall docket the petition and submit it to

the court.

. (b) Denial, QOrder Directing Answer. - If the court i-s-ef-ihe-eptmea concludes
‘ _that the writ should not be _granted, it shalf deny the peﬁuon Otherwise, it shall "

order that the

ea answer to the petition &

order on the judge or judges

b The proceed lngshaumusxb’ezlvea

o “‘preference over ordinary cml

x % %

(@) Form of Papers; Number of Copies.— Al papers may be typewitien.

11



- Jtem 91-22
H o [ s N 0

=~ Fed.R.App. P. 9(a) govems appeals from orders respectmg relense pendmg trial and

- v 9(b) governs miotions for release pending appeal, ‘Both subdmswns state that review of bail

. determinations shall be made *without the neeessxty of briefs . . . 'upon such papers,
affidavits and porﬁons of the record as the parties shall present.' The rule leayes to the |

dxscretxon of the parues wlnch papers and mformauon will be presented to the court. ‘

1e to accommodate the govemment abxhty o obtzin review of -
nenidment of the rule'to’ speclfy the type of mformahon that should
\ 'ew a ball decmon.

a3 " N . ‘ 3 te 3 ‘
proces s, han dled in the" samhe way as when ey view is sought Pnor tOJ“dsment of

OOHVICHOD.

] Wxth xega.rd to the mformauon that should be presented to the reviewing court, Judge
ited that the proposed drafts identify the basic matérials anid the rule should require
, tﬂ:qsematenals IudgeHannoted thatbemuseaoourtlsoftenasked to

» V’ . decisions on.an emergency basis, clearly reqmnng the presentauon of

"~ essential matenals will be helpful. Judge Hall expressed a preférence for Draft One.

.. 'The Committee began consideration of Draft One but after some discussion decided
that some xedxafung should be undertaken. A subcomrmttee consisting of Judge Jolly, Jndge
'Keeton, and’ Iudge Wilhams agreed to confer and attempt to prepare a new draft for the

" Committee’s consideration on Wednesday morning.
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iy, One of the recurring issues raised by the courts of appeals in their responses to the
““““ .. Local Rules Project’s Report on Appellate Rules was that the Committee should consider
- .. - amending Fed, R. App. P. 28 which governs the contents of briefs, to require some of the
%7 jtems the circuits require in their Iocal rules. At the December 1991 Jmeeting the consensus
- and, if a party intends to claim atiorney fees for the appeal, a statement to that effect with
© ' citation to the statutory basis therefor.

[ B e

* Several members of the Committee expressed approval of requiring a summary of
.. argument. Judge Jolly noted that the summary i helpful when determining whether oral
. argument is warranted. ‘When Judge Ripple asked for a vote on the substance of the

)

proposal, it received unanimous approval. o

Ty

he Committee then turned its attention to the language of the draft.. Afiér brief
... consideration, the Committee consensus was that the requirement should not be included in
-7 the "argument" paragraph, but that there should be a separate paragraph requiringa.
*summary of argument.” The Committee unanimously approved the following proposal:
~_Rule 28, Briefs - L -
* (2) Appellant’s Brief.— ‘The brief of the appellant must contain, under appropriate
headings ‘and in the order here indicated:
¥ % %

P
£

‘e B e

3
NOUVAWN -

1

- €9 (6) An argument, Thes < rcoda

e The
9 .-~ . argument must contain

-
o

' t n the contentions of the appellant on the issues presented,
10 - - . and the reasons therefor, with citations to the authorities, statutes, and parts of
11 ‘ ~ the record relied on. The argument must also include for each issue a concise
12 "+ statement of the applicable standard of feview; this statement may appear in
13 ~ ... the discussion of each issue or under a separate heading placed before the

14 .. . discussion of the issues.
15 . | (6) CD A shoffconciusion stating the precise relief sought.

16 - (b):' APPdlee's Bne,f- The brief of the appellee must conform to the requirements of
17 .. . paragraphs (a)(1)- &) (6), ‘except that none of the following need appear unless the
18 " appellee is dissatisfied with the statement of the appellant:

LODND R S T B B

13
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. ., of the Committee was that Rule 28 should be amended £ require a summary of the argument o



. _the jurisdictional statement;

- the statement of the issues;

3y ‘jthe statement of the case; -

4, ‘rsthe statement of the standard of revxew.

parly mteuds to seek attomey fees for the appeal,
0 indicafing, Mr, Froeb nofed that it might be
later txme when Both parhes are better ableto .’

P when they are dxserenonary is- there any need j‘ Or "‘argument about them.“

LY

. ‘ ﬁ_‘ feet that the bnef must clanm attomeys fees. '7 3 Ige L gan so noted that somet]ung may
. occurina repIy brief that promipts the appelles “ e ys fees Iudge Logan ‘moved

" 1 to delete the proposal. Judge Wilhams second
‘ ofsxxmfavor, twoopposed S

| Before the meetmg adjenmed at 5 00 p.m., Iudge Rlpple adv;sed the Commmee that

4 the first itém of business in the mommg wouldf‘ b

conmdemuon of the preempnon question
~inRule 32. . SRS LA Lo ‘

The meehng reconvened on Wednesday, October 21 at 8 30 a.m All members in
‘ attendance the precedmg day were in attendance once agam RIS

o126

The discussion returned to Rule 32, This time the Comnuttee focused on the proposal .

T t‘hatra new subdivision, subdivision (d), be added to Rule'32. 'The proposed subdivision -
" . "stated that Rule 32 preempts all local rules concernmg the form of briefs.

Mr., Kopp introduced the topic. He noted that Rule 32 and the local rules

_ ﬁxpnremenﬁng it are filled with 2 number of minor‘'matters. Because the rules cover sub;ect 4

A " matters like binding and type ster,_ the serisitivity about the ability to have a local rule is

__ presumably not as high as with- many other subject matters. When formulating the proposed

" " draR, the Solicitor's Office reviewed all of the local rules and inclided any matter that
" seemed 1mporiant in the draﬁ Mr. Kopp stated that he held no brief for the particulars of

e o the draft; for example, it is not important whetﬁer the ruje requires staples to be covered, but
"+ it is important that the rule addresses the bmdmg issue. "The heart of the Sohcxtor s proposal

is thiat the rule should address the issués and'preempt local rules:

- -~ Judge Logan made a motion to adopt the preemption provision. The motion was
- seconded by Chief Justice McGiverin. Discussion followed.

14

Judge Hall noted that awardxng attomeys fees is mandatory in many mstances Only .
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The first speaker asked about the enforcement technique. Although most circuits

" would probably conform, the members noted that questions about thie timing of the repeal of

!

local rules might arise, _The rule might also give rise to disputes concerning whether a local

Judge Ril!bl.eﬁpbte,d that the local rules have been used for experimentation and

. ingovation. In fict,the st several additionsto Rule 28 have been riodeled upon successhl
- local experiments, The local variations have beer minor, such as requiring a summiary of . . -
_ argument, but having proven useful, those ideas have percolated up and improved the =

.. national rules.  On the other hand Judge Ripple stated that in this case, as in all nstances of

Jocal variation, the Committee needs t6 be concerned about the brden local rules place upon

" national practifioners. A rule forbidding all local variations miay be too rigid, however, if
* - mational uniformity is needed only to ease a practitioner’s administrative burdens rather than

to prevent ‘cbnﬁm\ ion,

. Judge Boges suggested that the Committee Note contain hortatory language ashnsthe

¢+ ciréults to Timit their additional requirements to those that have been carefully considered in’
 light of the desirability of national uniformity. - . L

Judge Jolly suggested amending the language of proposed subdivision (d) to state that

the requirements of Rule 32 concerning form *shall prevail over local rules.”

Mr. Strubbe once again asked what exactly is includéq within the term "form."”
Judge Williams noted that the scope of the draft is constrained by thefact that it states

" that "the requirements of this ru ule* preempt Iocal Tules. Judge Logan noted that Rule 32

ers only typeface, cover colors, binding, and the information that must be included on a
. Judge Ripplg suggested that the Committee consider Judge Boggs’ suggestion that the
- Committee Note include an admonition to the circuits asking thém to exercise restraint whea
considering local variations. Judge Ripple also suggested that there ‘may be some non-rule

_“methods of addressing ttie issue such as a report in F.R.D. or working with the clerks’

‘committee on rules.

- Mz. Kopp stated that when the Commitice discussed the Local Rules Project, the
Committee talked about some sort of screening process for local rules. Judge Keeton pointed

_out that under § 2071(c)(2) the Judicial Conference has responsibility for monitoring the local ,

) " rules adopted by the circuits and that function, no doubt, would be referred to the Advisory

‘Committee on Appellate Rules.

~Judge Ripple called for a vote as to whether the Committee wish_éd_to _inélude a _
preemption provision in Rule 32, One member favored a preemption provision, six’ opposed
the idea. : :

15
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4 - representing a party proceeding

ST

Judge Rxpple asked members consrder Iudge Boggs suggesuon and altemate ways L
of commumeaung to'the- cleﬂ:s and circuits ‘about engaging in responsible experimentation. - .
Iudge Ripple asked the same members who were considering the type?ace issue as well as i ;

+ Mr. Kopp and Iudge Boggs to consult w1t_h the Reporter

"moved for approval f the change, M

'S me instinces top ‘binding, .
etter to delete the requmement thati. the documents be bound on the left.

b

“ ’ed that the sentence ‘be amended to reqiire binding in a manner that -
: flat whe 1 ttee unammously favored both suggestions.
dix must be stapled or bound in .

and that perm1ts 1t to he ﬂat when M
s
The Comrmttee unammously favored deletmg the sentence provxdmg a specral . ’"}
: rning the size of briefs in patént cases. “The Federal Circuit’s local rules do )
mit | ‘ patenteasestoexceed the usualslzesoﬂteretsno furtherneedforthe -
X 1lmes 23 and 24 the rule provxdes that "[11f a bnef is produced by a commercxal .
duphcanng firm, or 1f produced otherwise and the covers to be described are |
ver must bea certam color dependmg upon the role of the party filing the
speste 'délétmg the "are available” language, That language . . .
’ le. 1 v’vas suggested that all la.nguage through the = |
Iso'sugg rd *b . A
hat on lme 56 the word any should be preceded by the word *and.” Judge L

vote on hnes 23 through 26 as amended The changes were approved

\w ‘ ‘ IR - o )
. At hnes 30 and 31 the draft proposed that the cover should mclude the number of the _
case, cente‘r‘ed at/the top of the front cover. That proposal was approved unanimously. :

S
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... Curreatly Rule 32(b) makes the rule applicable to a petition for rehearing as well as

. . toabrief or appendix. At lines 38 and 39 the draft proposed that the Rule 32 requirements
- ., also should apply to "a suggestion for rehearing in banc and any response to $uch petition or -

* suggestion.” That proposal was approved unanimously. At lines 40 through 42 the draft”
© . as well as any response to either, should be yellow. The Committee voted unanimously to

. ey

the cover of a petition for rehearing ‘or of a suggestion for rehearing in ban¢, .

The Commiltee voted unanimously to amend lines 45 and 46 to provide: _*Carbon

* " copiés may fiot be filed or served except by pro se parties,”. The Committee also voted ~ -

unanimously to @mend lines 47 and 48 to state that "A motion or other paper addressed to - -

" the court need not have a cover but miist contain a caption that includes the name of the

" court. + «_Lastly the Committee agreed to make the. materials on lines 42 through 49 ‘~
- ., dealing with motions a single and Separate paragraph: -, it o oo

b

‘wl‘ T T

The Local Rules Project identified several local rules that conflict with the federal |

."rules because the local rules require a party to file a different number of copiesofa . °
- . document than the federal rules require. ‘The Committee had previously decided that rather

than prohibit local variation it would be better to authorize it and make parties aware that a

 Jocal rule may alter the number set by a national rule. The Committee asked the reporter to

prepare draft amendmients to each of the rulés indicating that the number of copies may be

. altered by local rule or order in a particular case. "

1

o

1

L0 e T e I s B

1 71

" ‘copies for the court to serve éach.

The Commxttee ynanimqusly approved identical changes to Rules 5, 5.1, 21, 25, 27,

" ‘and 30. Fach of those rules will stae that an originl and a certain number of copics must
. be filed “unless the court requires the filing of a differént number by local rule or by order

in a particular case.” ‘ ‘
The d@ﬁlanguage in Rules 3 and 13 differed from that approved in the first category

~ because rather than setting a bas line number the drafts require an appeliant to file enough

" cach party with a copy. By unanimious consent of the

Committee Rules'3 and 13 will both include language stating: "At the time of filing [a notice

‘of appeal] the appellant shall furnish the clerk-with sufficient copies of the notice of appeal to

\\\\\

3.* The Committee also unanimously approved amending Rule 35 to provide that "The

~ enable the clerk to comply promptly withi the requiréments of subdivision (d) of [this] Rule . - -

" number of copies that must be filed may be prescribed by local rilé and may be altered by
order in a particular case.® , I

" Mr. Kopp prepared sample charts showing the number of copies of a given document -
required by each of the circuits. He suggested that it would be desirable to fave,such a chart

. at the beginning of each set of local rules. - Mr. Kopp suggested that a statement in the =~
- Committee Note about the desirability of such charts might be all that is needed to encourage

17




- theuse of them. Judge Ripple suggested sending out a letter to the circuits enclosing the L
* charts and suggestmg their use. Judge Williams suggested that the charts show the required

. . citing'thé controlling rule,

OO ~INW B W e

il

number of copies with citation to the con;rolhng Tule — whether federal or local. Mr. Kopp | |
pomted out that the charfs as drafted currently do that.” The Committe¢ unanimously o
approved sending the charts to the citcuits. ‘IheComnutteealsosuggestedﬂmtﬂre S =

Committee Note' awompan)nng Rule 25 include a statenient that the circuits should eonsider ’
makmg readrly available to pra.cuuoners charts showmg the number of eopres to be ﬁled and

o

e

es! e new prepared by
?§ _‘d Iudge Rtpple. The' flew draft'did three -

5»

-

S
ol «3" ~'

[

- j .

L

*revrew of such an order, the appellant Wrthm fourteen days after ﬁlmg a "E

- of appeél v ’th the’ )

- Ct : ‘1 - ) ”_-?

. ;

3

L

] peals f‘ a Judge thereof may order the release of the ,1

ecision of the appeel. L |

‘m Order Regardmg Release Aﬁer Judgment of Convicuan.- E”W

q may ‘obtain review of a district court’s order regardmgl C

5 s after aju dgment of‘ conviction by ﬁlmg a notice of appeal with -
jor by ﬁlih a motion with the appellate clerk if the party has' -~

] €0 2l of the ]udgment of ‘conviction or the terms of the IR Y

review are sub;ect to the terms of Rule| 9(a)
phcznt for review must include a reeord of the

i

which th ‘defendant xbas convrcted and the dateE»and terms of

PR
+

I

18




3 Ty

S

PR
B
oy

3

L B A

3

e T o T s Wl e

BN U R S B

By

" (c) Criteria for Release.~ The decision regarding relcase must be made in
accordance with applicable provisions of Title 18 U.S.C. sec. 3142 and sec. 3345,

 The Committee discussion resulted in a number of changes in the draft,

" foe draft would have required an appellant t file with the court of appeals, within

v Douteen days after filing 3 notice of appeal, & copy of the district couy's Ouder 1o ity
s il statement of reasons for the order.” The fourtsen day requirement wads deleted and

.- | Teplaced by a requirement that the documents be filed as soon 2 practicable after B

- siingthe notce ve Dee. - As soon as practicable was thought suffcient because i

©" the expiration of the fourteen days, )

- The terms district clerk and appellate clerk werechanged todxstnct coun and court of -

appeals.

- ‘i‘jI_xji‘the’ Second sentence 6? subdivision (a)r "the" appellant waschangedto “an®

appellant.

_. The opening language of the second sentence was changed. Rule 3 says that the only -

- thing a party must do to obtain review. is file a notice of appeal; therefore, it would
. be inappropriate to begin the sentence by stating that "to-obtain review" a party must

~_ file other papers in addition to the notice of appeal. , The seritence was changed to _ s
© .. state that "[a] party appealing from the order, &5 soon as practicable after filing a
" notice of appeal with the district court, shall file , . S

The second sentence was divided into two separate seatences. The first one ending
- with the words “statement of reasons.” The resulting third sentence was altered to

~ Tead: “An appellaiit who questions the factuaf basis for the district court’s order shall

file a transcript . , ."

ing with *[i]t must be heard" (the old fourth and now fifth

- sentence) was divided into two senterices, the first of which ends with the word

"require.” The resulting sixth Sentence was then altered so that jt states "[b]riefs need

- ot be filed unless the court so orders,*

- The heading of subdivision (b) was changed from "appeal from* to "review of* an

_ order regarding release, . The change reflects the fict that review may be obtained

either by appeal or, in appropriate cases, by motion,



_ 9. , In the second sentence of subdmsxon (b), the words appml or" were deleted as

'Iheamendeddraftmdasfollows. .

e

1 I
3 shali‘"stafem writing, or ‘ofally on the record, the Bl
-4 ‘or detention of a defendhntmacnnunalme
5 order; nas pracncable after ﬁlmg a notice of appeal '1-'; S
¥ hall 'ﬁl with the court of appeals a copy of the district court’s - {7 .
7 A ‘appeuant who questions the factual basis for = L
-8 order shall fil a franscript of any release proceedings in the . - i
9 o anexpfj"”uon ofwhyatransenpthasnotbeen obtained. Theappeal .
10 ir otly. It must be heard, after reasonable notice to the (!
1 - ,al ts, and portxons of the. record as the parues , o
12 - ‘Bnefs need not be filed tinless the court so orders. B
13 ereof may order the release of the defendant D
14 - . ‘
15 o (b) Review of an Order Regardmg Release After Judgment of Conviction.— A 5

6 - party entitled to do so may obtam review of a district court’s order regarding release ..

17 ithat is made after 4 judg t of conviction by ﬁlmg a fiotice of appeal from that -
oo order:with the distri “r'by filing a motion. with the ¢ourt of appeals if the
19 pa:ty has aIreadyﬁled ofice ”f appeal of the Judgment of conviction or the terms

21

22
23 |

24 e ( Cntena r lease The declsxon regardmg release must be made in
25 aecordance with applicable provisions of Title 18 U.S.C. sec. 3142 and sec. 3143

The Committee also agreed that the Comrmttee Note should explam that even after

: Jﬁdgment of conviction the initial apphcanon for release must be filed with the district court. “

-, - 'The statement that all the reqmrements of (a) apply to ®) means, among other things, that
before review may be sought in' the court of appeals, the dtstnct court. must, aﬂer entry-of
' ‘the judgment of oonvxenon, enter an order regardmg release.

-  The amended dra.ft was unammously approved for sublmssion to the Standing
Comrmttee |

20
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. rulés allowing attorneys, as well as judges, topresxdeat prehearing conferences, The Project a0

B

‘A‘t_‘t,bg tune of the revxew of local rules by the Loml Iiules Pro;ect, five circuits had

Semqmuawue‘

11

bt
N

. nonjudges as presiders. Judge Logan alse pointed out that the curfent rule
. équivalent of a pre-trial hearing and does not anticipate that settlement of

- consolidated draft for the full Commities's

4. - The draft uses the singular form, "a" conference,

-, Rule 3. Appellate Conference = - R T A
* 1 - The court may direct the attomeys, and in appropriate cases the parties, to .
 Peciclpatein 8 conference o address any malter that may aid in the disposition of the "
- proceedings, including the simplification of the issties and the possibility of
o ment.. A conference may be conducted in person or by telephone and be
ed over by a judge or an attorriey designated by the court for that purpose.

" Before a conference, attorneys shall corisult with theif clients and obtain as much

- authority as feasible to settle the case and resolve procedural matters. As a result of a
.. conference, the court may entér an order controlling the course of the proceedings or -
ihlplenjéxitiﬁg any éétﬂg;ribﬁt:,a’igre’exhéht;{ Except to the extent disclosed in the
., conference order, statemens made in discussions held pursuasit to this rule are

© confidential.. . . T

"conference is conducted by a coiirt or judge and miost circuits now want;the flexibility to use’
e is the appellate’

' ‘ e~ the case might be"
the subject of a conference,

Judge Logan explained some of the specific differences between the draft and existing
Rule 33. “ ‘

*:.... The caption is “Prehearing Conference" rather than *Appellate Conference® in
' 2 ' The draft allows the coirt t0 require that "parties® at

3. ‘ _The draft allows the court to require the parties to attend the i

-1all USES (e sing , but the subcommittee intended to
~ have the Committee Note explain that a conference may be ongoing and may be
~ reconvened a number of times,

21




_S..  The draft includes the "possibility of settlement” among possible conferenoe topxes.
6. _The draft recognizes that conferences are often heid by telephone. ~

;0 _ The draft allows an attomey deslgnated by the court to preside over a conference. :

"The draft requires an aftorney o consult with hi§ or her client ‘before the conference

;and obtain as mueh authonty as feasnble to settle the ase and resolve pmwduxal

m the eourt's authority
tlte hxmtatlon to

: ;erm parnes is
‘eralMotorsorsome

Mr Kopp also focused upon the language reqmnng a laWyer to consult with his or
nfe; ‘and obtain "as feasible.” Again, he

‘ to the government. He

10 nught have difficulty

. S M, Kopp stated that 1f both those issues are adequately clanﬁed by the Committee-

Nolae, the Department of Justlce woulﬁ be‘ sattsﬁed thh the rule.

.‘“\ Connony
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4 'I'he\thmd seotenge was amix;:edto state mat

Judge Williams expressed his ‘opinjon that the government may not deserve individual

;nennon because there are many entities that have similar problems. . Judge Hall agreed that

5 " the government, as a party, should not be given different treatmient. Mr. Kopp pointed ot
thatthelanguage of the rule is’ openended enough to allow theeourtto determine the proper

cotrse of acnon.

Anumberofchangesweremademthedmft.

B L The apuon was changed to 'Appeal Conferences The cnptron 'Appellate

Conference was remrmscent of Judrcral conference.

3. “The second sentence was amended to state that a conference may be conducted by a.

5 Judge or other person ‘ \1gnated: by the ‘court for that | purpose. 'I'he "other person”
o language encompasses a broad range of possibrhttes including a senior. district judge,
‘a former state ‘court Judge, magrstrate or attorney “

"[blefore a settlement conference an,

) urti r‘nay i‘ssu‘e“‘an order ‘gove‘rning the
WL f .

o Ty ) AT ‘1‘
limif 1 | o statements made in se_tﬂgmgm discussions
cédural ] matters need not be held conﬁdenual

was further arnended The purpose of statmg flatly that
nt discussions are confidential was intended to make it
not be commuriicated to anyone — not to the ¢ourt and
ress. 1(Db\nously disclosure o the client or co-counsel
bar! nwd ] have conﬁdence that the information

is rule are ‘nﬁdenual and may fiot be disclosed to any ~
C urt persOnneI or any otner person who is not a party

a‘m
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pamcxpate in ‘one or more confererices to address any mafter that may axd in the
L Qldxsposmon of the proceedmgs n;cludmg the sxmphﬁmtxon of the issues and the R

; meenng Each of the other
o draﬁs dlffered the Standmg Co
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; the possxblhty of ma
"amendments Iudge Rxppte pointed otit that the emphasis in the Reporter s draft was upon

.o Sxmﬂarly, itis oontemplated that each of the seLs of rules wﬂl contain a rule
govermng the procedures for making ‘technical amendments of the rules. The rule would -

" allow the Judicial Conference to make a technical amendment of a ruIe thhout the need for
publmuon and revxew by the Supreme Court and Congress v

i Last sprmg the Advxsory Comrmttee oonsxdered a draft prepared by the Style c

Commxttee and expressed some reluctance to: endorse the draft because its breadth was -
. broader than the Adwsory Committee felt prudent given the dehcate relahonstup between the
| Congress and the Judxcxal rulemaking process

The Comrruttee again considered the Style Comnuttee’s draft and a narrower draft

; prepared by the Reporter

Judge Keeton noted that the Reporter’s draft was very narrow because it eliminated
g'changes éssential to conforming the rules with statutory

' the efror correctmg funeuon of technical amendments. Judge Ripple also noted that the

S technical, ‘ IR

- language authorizing chianges to conform to statutory amendments creates a broad range of
- possible changes.’ ‘Some changes are very narrow and technical, such as changing

"magistrate” to ;magistmte judge,* yet other changes mvolve substantial réwriting of a rule

ndments to Rule 9 (concerning the government’s ability to appeal a

hi L{h the ;ft\dvxsory Comrmttee had just approved should not be considered

Judge Ripple then stated that one of his concerns had been whether a broad technical

*_amendment rule could be used to achieve numerical o substantive integration of the rules, a
* proposal that has been discussed several times in the Standmg Committee. Judge Keeton
- assured the Comrmttee that such changes would require the use of the full procedures,

including publication and Supreme Court and Congressional review.
The Committee dxscussmn then focused upon the Style Committee’s draft and made

N changec 10 it. One of the matters specxﬁcally discussed was whether it is appropriate to treat
‘changes in style as technical amendments. The Committee agreed that it would be better to

" omit any language authonzmg style changes ‘The amended draft read as follows:

~ Rule 50. Technical and Conforming Amendments -
o “The Judicial Conference of the United States may amend these rules to correct
efrors or inconsistencies in grammar, spelling, cross-references, or typography, to

- ."’make nonsubstantive changes essential to conforming these rules with statutory

25

“% 77 such as changing Rule 9'to conforin o changes made by the Bail Reform Act. Judge Keeton s
... responded that | .
7. bail decxsxon)' wh

it s



i

.5 _amendments orto make othersumlar techmenl changes

u”

h ges‘ essenual fo confonmng with statutory amendments the Comrmttee agmd that the
. Change | from * maglstmte 10 magxstmte judge mxght be used as an example ofa
L nonsubstantwe change in the rules. TRy

Judge Jolly conducted an mfonnal survey of. the Judges in hls cucult. The judges
r bIems tlmxe urts xperie g tymses do not

“'nneedfora
roversial that this
e | 10 handle the rest

i

| federal

»»»»»

1 appellate 1que gouenun de;a |
"“Committee vould be lnextneabiy involved
of its work,

| NTh_e subcommlttee consensus was that the Advxsory Comnuttee should take no further

i - .
. . PAE . '
- . ' '
1 . '
. P ' |
I‘ . El E ' [

o Fed R. App. P. 39(c) allows a prevallmg party to recover the cost of *"producing
o neeessa.ry copies of briefs.* The cost of producmg the *original® is not recoverable but the

D S_@_tﬁ 931 F.2d 453 (7th Cir. 1991) suggests that RuIe 39 mlght be ameénded “to provide for
.- some arbitrary allocation of the costs of word | prooessmg equipment between producing the
ongmals and producing the copies." . -

\j L
Ch T

The Comnuttee expressed some mterest m pursuxng that suggestion. Judge Hall asked

26

‘Gost of producing, the copies i recoverable. The Seventh Circuit opinion in Martin v, United
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. who would determine how much _ani_grﬁzatipn is appropriate. ‘Judge Williams stated that it .

.. should be possible to fashion an casily administered bright line rule. Judge Ripple asked My,
' Strubbe to consult with the other clerks and the Administrative Office about the feasibility of
such a rule. \ , | ‘

L ¥

? "

The proposal was prompted by the difficulty a prisoner may have in filing timely

... Objections to a magistrate judge’s report because a prisoner’s receipt of mail is often delayed. \
“+'*.- " - Judge Ripple noted-that the problem is the converse of the one addressed by the Committee -
- in response to Houston v. Lack. Houston v, Lack addressed the problem that a pro se
= 7 prisonet has in timely filing documents because a prisoner has no control over when prison-
~ .. officials place the prisoner’s mail in'the United States mail ~ a problem with outgoing mail.
|- The focus of this proposal is that an incarcérated pérson also does not have control over
~ . when mail is delivered — a problem Wwith incoming mail. - o V

o Ml

- Judge Ripple also asked Mr. Strubbe to consult with his colleagues about this issue.

- . Discussion of items 91-17 (uniform plan for publication of opinions) and 91-28
(updating Rule 27 on motions practice) was held over until the next meeting. .

1 73

At the April 1992 meeting Judge Logan noted that there is a conflict between Rule
4(b) and 18 U.S.C. § 3731. Judge Ripple stated that the question for the Comimittes is
> whether to ask the Standing Committee, and thereafter the Judicial Conference, to ask
.. Congress to amend the statute to conform with the rule. The Committee received a letter

3

from the Solicitor General asking the Committee to put the question on hold.

_ Judge Logan had raised this issue at the last meeting because he had the question
. before him. The Solicitor said that the question should arise only rarely and Judge Logan
' agreed. Judge Logan also agreed with the Solicitor that it might be a good idea to add a
. comment to the Committee Note accompanying the rule pointing out that the issue has been _
- litigated and referring the reader to the Sasser opinion, The Committee responded that a
- Committee Note cannot be amended without publication, etc. ‘The coriclusion was that the
item should remain on the agenda for further discussion at a later meeting,

O A

) )

27
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l"exoelimt meetmgr ,The Comrmtteeooncurred

-

.. .As the time for the meenng closed, Mr. Froeb asked that the record reflect his ‘
teciation and commendation to Judge Rlpple, Professor Mooney, and therr staffs for an

Vt[“

As the meetmg concluded Judge Ripple 1 made a number of announcements.

. Iudge Rxpple indicated that he would cu‘culate a niemorandum about the Eleventh
cxrcmg’s responSe to the Looal Roles Pro;ect mdxcaung that the issue is ’dead listed”
S unless ’me mernber of the Commmee has objectron. ' il e e T

2. The Advxsory‘ Comxmttee’s general assessment of the loeul rules project is snll on-

i i
Lo ¢
AT a1
© o wfe
. T

nclude in the appellate rules
" does. not’ toll the nme for filing a ‘petmon for certxoran

-4, Wth regard to item 91-3 Iudge RlppIe announeed that in addition to giving the Rules _

. "Committees authority to deﬁne 4 final decision by rule, Congress recently added
Y ;Lexpand by rule, the ",fstances in which irterlocutory appeal is perlmtted
Iudgekimpple wzll wnte to the :errcm;s seekmg therr counsel,

5. . With regard to item 92-4, the Solicitor General’s proposal to amend Rule 35 to

_ include mtercxrcmt ‘conflict as a ground for seeking reheanng in banc, Judge Ripple
- stated-that the Federal Judlcral Center is proceedxng ‘with their study which will

o - 4 ;mclude quesuons pertment to t}us 1tem and he expressed his hope that at the spring .

meetmg the, C“ommxttee wxll ﬁave the benefit of that information.

The mesting aourmed 4t 200 .

oot

~ Cirol Ann Mooney
Reporter ‘
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
‘ WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN S ~ KENNETH F. RIPPLE
PETER G. McCABE . November 20, 1992 o APPELLATE RULES

SECRETARY . ‘ : - . SAM C. POINTER, JR.

. ‘ I C CIVIL RULES )
WILLIAM TERRELL HODGES

CRIMINAL RULES
EDWARD LEAVY

 BANKRUPTCY RULES

TO: . Honorable Robert E. Keeton, Chairman

Standing Committee on Rules of Practice and Procedure

J  Enclosed are proposed amendments to Rules 83 and 84 of the Federal Rules of Civil
Procedure and to Rule 412 of the Federal Rules of Evidence. With the accompanying

. -Committee Notes, these have been considered and approved by the Advisory Committee
- on Civil Rules for submission to the Standing Committee under rule 3¢ of the governing

Pprocedures with a request for publication and public comment. For your convenience, I also

“am enclosing a "clean” copy of these three rules, reflecting the text as it would appear if the

changes were approved. We have attempted to conform to the conventions recommended
by your Style Subcommittee. :

Earlier versions of proposed Fed. R. Civ. P. 83 and 84 were submitted to the

.. Standing Committee in the Summer of this year, but returned for further study in the light
~of similar proposals being considered by the other Advisory Committees. Some

modififications have been made to the proposed revisions of Rule 83 and 84 in the hope of
arriving at uniform Ianguage within the several sets of Rules containing similar provisions.
I suggest that, after the Standing Committee reviews the proposals by the several Advisory
Committees and perhaps makes alterations to achieve total uniformity, the several proposals
be published at the same time, with a call for comments during the same period, and with
any hearing to be conducted jointly before représentatives of each of the Advisory
Committées presenting such proposals.

I call your attention to the elimination of what was subdivision (b) in the earlier
version of Rule 83. That subdivision contained provisions authorizing the use--with Judicial
Conference approval and for a limited period of time--of Jocal rules inconsistent with the

- national rules. This proposal had generated significant coritroversy, and the Advisory
_Committee has concluded that consideration of any such proposal should be deferred until

after evaluation of the experience with diverse local rules under the Civil Justice Reform
Act. ’

The proposed change to Evidence Rule 412 is drawn from language considered by

- the Advisory Committee on Criminal Rules. with some modifications in the text and more

extensive changes in the explanatorv note. I assume that thé; reconstituted -Advisory
Committee on Evidence Rules would be charged with responsibility for further action on



2

Hon. Robert E. Keeton, Chamnan LT . _ Page 2
-November 20, 1992 SO o : >

 this rule, including consideration of comments and conducting any public hearings.

. Extra qqp.iéspf this letter and the enclosures Yé:ge'being,sgm to the Secretary of the
 Standing Comimittee to facilitate redistribution to members of the Standing Committee.

Sincereiy,

L e /Zv.e::/c
. | - " SamC. Pointer, Jr., Chairm
Advisory Committee on Civil Rules

ce: - Secretary, Standing Committee
" Members, Reporter, and Secretary o
= -of Advisory Committee on Civil Rules ~ = '
Chairmen, other Advisory Committees ‘
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 83. Rules by District Co\n'ts, Orders

1

2

10
11

12

13

14

15

16

17

18

19 -

20

(a) Local Riles. Each dxstnct court—by—eeeeﬁ-ef,_a_c_:___g_x a ma]onty of

) the-l_judges-ﬂaefee{ may-&em—&me—te—ﬁae after ngmg appropnate pubhc notice

and an opponumty to comment make and amend rules govermng its practice, A

local rule must be -aet—mcansxstent with Acts of Conaress.. eo‘nsxstent with -- but not

duplicative of -—these rules_adopted under 28 U.S.C. §§ 2072 and 2075, and

of the Umted States A local rnule se—edepted—she&i—takes effect upon the date

spec1ﬁed by the -dxstnct court- and s-ha}l-remams in effect unless amended by the
diemet-court or abrogated by the ]udlcxal councxl of the circuit m ‘which the district
is located. Cop;es of rules and amendments se-made by aay‘ district eou:t—s-ha&%
must, upon their promulgation, be fumished to the judicia‘l t‘:ounc_il and the
Administrative Office of the United States Courts and be-made available to the
public. '

_(h)__Or_cle_;s;g In ell-eases-matters not provided for by rule, the district ‘
judges and magistrates ]__d_g;e_g__may regulate their practice in any manner net
inconsistent w1th Acts of Congess, thh these-rules er-adopted under 28 U S.C. §§
2072 and 2075, and with local rules these-of the dlstnct in which they act.

(c) Enforeement. Local niles and orders imposing a requirement of formA

‘must not be enforced in a manner that causes a party to lose rights because of a

negligent failure to comply with the local requirement.



2 FEDERAL RULES OF CIVIL PROCEDURE
/. COMMITTEE NOTE © /'

 Purpose of Revision. . A major goal of the Rules Enabhng Act was to achieve

a ) nauonal ‘uniformity in the procedures employed in federal courts, The primary purpose
,ﬁf;of this™ revision is to encourage d:stnct courts 1o consrder carefully the possibility of

‘ vanous places wlthrn these mlehsf(e

conﬂtct’ between thexr local rules“and pracuces and the nauonally-promulgated rules At

f a'simi ilar el-:ph t"‘authonzauon in ether rules should not
be v:ewed as precludmg by unphcauon the a opuon of other local rules sub]ect to the
constraints of this Rule 83. . . S endh s S L t ‘

Subdmswn (a). The revision conforrns the language of the rule to that contamed

o in 28 uUs.C. § 2071 and also provrdes that local district court rules not conflict with the
 national Bank

ptcy Rules adopted under 28 u.s C § 20'15 ‘Particularly in light of statutory

: 'Land rules changes that may encourage expenmentatron through local-rules on such

N )

\rnat\fers as| dlsclosure requtrements and Ilrrutauons on. dtscovery, it is; important that, to

facili te ‘awareness w:ltlun a bar that 1s mcreasmgly nattonal in scope, these rules be

"mmo ed or 1dent1ned in contorn'uty thn any uniform! system ror such rules that may be

* f‘prescnb“ed from nme to time by the}ucllcxal\ Conference Revrsed Rule 83(a) prohibits

,‘,‘Iocal“;

es rthat are, merely duplicative nt of national rules; this restriction
i lerpretations  arising from minor

nal' and local rules, as well as to lessen the

nsk tllat‘slgmﬁcant Iocal pracuces may be overlooked by mcluston inlocal rules that are

" unneéessarily long. ¢« - oy - ] v, - S

Subdivision (b). The revision conforms the language of the rule to that contained
in 28 U.S.C. § 2071, and also provides that a ;udge s orders should not conilict with the
national Bankruptcy Rules adopted under 28 U. SC § 2075. The rule continues to
authonze--although not encourage--rndmdual Judges to enter orders that establish

" standard procedures in cases assrgned to them (e.g,, through a "standmg order") if the

. about any such reqmrements or expectatxons, as by provxdtng them thh a copy of the:

procedures are consxstent ‘with these rules and with any local rules. | In such

cxrcumstances, however, it is unportant to assure that litigants ‘are adequately informed

- procedures. ‘ B

Subdivision (c). This provrsxon is new.. Its aim i$ to protect against loss of rights
in the enforcement of local requirements relaung to matters of form. For example, a party

" should not be depnved of a nght to-a jury trial because its attorney, unaware of--or
‘ forgetnng—-a local rule directing that j jury demands be noted in the caption of the case,
" includes a )ury demand only in the body of the pleadmg The subdivision assures that

neghgence in conforrmng to a local reqmreinent relating to a matter of form will not
deprive the party of some nght'\ it does not however, ‘preclude the court from
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FEDERAL RULES OF CIVIL PROCEDURE - 3

, appropnately sanctlomng the attorney for such inattention, as by requmng attendance at
a seminar covering the local rules of court.

.The proscription of the subdivision is narrowly dramm--covenng only violations

a attnbutable to neghgence and only those mvolwng local rules or standmg orders directed
" to matters of form. It does not limit the court’s power to impose substantive penalties

upon a party lf it or its attomey contumacxously or repeatedly‘ vmlates a local rule, even
one involving merely a matter of form. Nor does the subdivision a.ffect the court’s power
to enforce local rules or standmg orders that involve more than mere matters of form--for

exampIe, alocal rule precludmg ewdence from a w1tness not identified in a pretrial listing
of witnesses.

Although, as indicated above, subdivision- (c) is quxte limited in its scope, it reflects

a broader concem; namely, fchat pamcularly with the proliferation of local rules and
B standmg orders, hngants can be unfalrly premdxced by rigerous enforcement of diverse

local reqmrements not addressed by the national rules. Ekcesses in promulgating and
enforcmg Iocal requirements can result in attomeys, othermse qualxﬂed being unwilling

to appear in the particular federal forum, ‘and in parties being forced into extra
o expend.ltures because of a fea.r of proceeding without local ‘counsel familiar with the
" intricacies. of local practice., Revised RuIe 84(c) should therefore, be. viewed,

notmthstandmg its narrow exphcxt reach, as expressmg a more general admonition to

_ courts to éhsure that their local requirements are enforced in a manner that appreclates
~ the, potentxal for error when counsel practice in a number of courts with, dxfferent

someumes mcons:stent local rules.

Rule 84. ‘;_:chts; Technical Amendments

1 | - {a) Forms. The _fem'is eentained-in the Appendix ef Forms-are-sufficient
2 suffice under the rules and are-intended-te-indicate-illustrate the simplicity and

3 brevity efstatement-whieh-that the rules contemplate. The Judicial Confe‘rence of

4 the United States may authorize additional forms and may reviee or delete forms.
5 | (b). Technical Amendments. The Judicial Conference of the United States
6 may amend these rules or the explanatory notes te make them consistent in form
7 and style with statutory changes, to correct errors in grammar, sg— elling, cross-
8 " references, or typography. and to make other similar technical changes of form or
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9 style. B
o comwzsnom

‘ f'the requzrement of Supreme Cam't": w_d C’ongressional approva] in the limited
Lc:rcumstances indicated. The cbanges f%ubdxvzs:ons (a) and (b) are sevemble from
"each other, and ﬁ'om ‘other proposed amendments to the rules. ‘

‘The revision contained in subdmsmn (a) is intended to relieve the Supreme Court
- and Congress from the ‘burden of revi lewing changes in the forms prescribed for use in
‘ civil cases, whxch by thie terms of the frule, are merely ﬂlustranve and not mandatory. Rule
' 9009 of the Federal Rules of Bankruptey Procedure sumIarly perxruts the adoption and

revision of bankruptcy fofms wuhmit need for revzew by the Supreme Court and Congress ‘

T

Smularly, the addmon of subdnnsmn‘(b) w111 ena.ble the ]uchcxal Conference, actmg

burdens’ that‘can' unnecessanly‘ encuniber t the ﬁﬂe-fnakmg process on non-controversxal
‘ “non-substannve matters at the nsk of vertmg attennon fmm items mennng more detailed

-3 ould be subnutted to the Squre ne Ce urt a.nd Congress
'f, H”w ‘ 1:1‘"“3,“"»"‘; Jﬁ. X o \'1‘ A oy ]U‘“ M g \

onal rmght result in substannve‘
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PROPOSED AMENDMENT TO THE
~ FEDERAL RULES OF EVIDENCE

o£Victim's Past Sezual Behavior or Predisposition

(a) ' Evidence Generally had:;ﬁssible',‘iﬁzcégﬁons; Nemﬂis&aﬁdmg-aay

States-CederEevidence of a-vietim!s-the past sexual behavior-etherthan-reputation

er-opinien-evidenee or predisposition of an alleged victim of sexual misconduct-is

Al) evidence of specific instances of-past sexual behavior with

persens-someone other than the_person accused; of the sexual misconduct

when offered-by-4
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FEDERAL RULES OF EVIDENCE

P MR o
was the source of semen, other physical evidence, or injury;-er

B2 evidence of specific instances of pest-sexual behavior with the

\ _eﬂ'ease—:s—eﬂeged erson accused of the sexual misconduct. when offered
- to grove consent bx the vmtlm, N
(3) ev;d‘en“ce of , sgemﬁc instances of sexual behavior or other

evidence of sexual behavior or predisposition. when offered in a criminal

case in _circumstances Where éxclusion of the evidence would violate the

constitution‘al rights of the defendant; or . = N

= ( ) e\ndence of specxﬁc 1nstances of sexual behavxor or _other

‘ evxdence -z mcludmg ewdence m the form of reputation or opinion --

concerning the sexual behavior or gfedisgo'sition of the victim, when offered

in a civil case in circumstances where the evidence is essential to a fair and

accurate determination of a claim or defense.’

(b) ___Procedure to Determine Admissibility. Evidence must not be offered
under this rule unless the proponent obtains ieave of court by a motion filed under

seal, specifically describing the evidence and stating the purposes for which it will

be offered. The motion must be served on the alleged victim as well as the parties

~and must be filed at least 15 days before trial unless the court directs an earlier

L
@y4:".

P\ibhc comment should also be solicited respecting the following alternative language in subdivision
. when offered in a civil case in cxrcumstances wheye its probauve value substantiaily outweighs the

,dangex of unfair prelndxce 16 the parties and’ harm to the victim.*. Some minor modifications of the Committee
Note wonld be needed if this language were adopted.
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FEDERAL RULES OF EVIDENCE 3

filing or, for good cause shown. permits a later filing. After giving the parties and

the alleged victim an opportunity to be heard in chambers, the _court must

... determine whether, under what conditions, and in what manner and form the

evidence may be admitted. The motion and the record of any hearing in géhambers

must remain under seal in the trial and agg‘ellate courts.
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COMMITTEE NO'I'E

This revision is intended to clanfy amblgumes and confusing references contained
in the former rule and to expand its ‘protection to all persons who are shown to be
" possible victims of sexual rrusconduct As re\nsed the rule calls for exclusion in civil as
“well as criminal cases of evidence of an alleged victim’s sexual history--whether involving
~ specific acts or reputauon or opinion tesnmony--unless the probative value of the evidence
-is sufficiently great to outweigh the invasion ‘of privacy and potential embarrassment
~ frequently associated with public exposure ofa person’s sexual history. The revised rule
applies in all cases in which. there is’ emdence that someone was. the victim of sexual
misconduct,, wlthout regard to whether the alleged victim or person accused is a party to
. the litigation. The terminology "alleged victim" is"used because there will frequently be
-, a factual dxspute as to whether sexual rmsconduct occurred, ‘and not to connote any
K reqmremenf ‘that the misconduct be alleged in’ the pleadmgs. Similarly, the reference to
‘a person accused" is used in a- non—techmcal sense; there is no requirement that there
be a criminal charge pending against the person’.or even that the misconduct would
~ constititte a criminal offense.
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' in the other rules
, have to d:onsxder Rtrles 402 and 403, and perhaps other rules such as Rules 404 and 405.
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'FEDERAL RULES OF EVIDENCE =~ 5

.Subdivision (a). The amended rule combines former subdivisions (a) and (b) and

o ehmmates the introductory’ clauses--" notwtthstandmg any other provision of law"~which
were confusing because of the lack of any indication in the text or legislative history

regardmg what laws were mtended to be ovemdden The revxsed rule applies in all cases

in thch a httgant seeks to” offer evidence concermng the past sexual behavior or

predlsposmon of a person who is asserted to, be the victim of sexual misconduct. The

‘ general proscription against this type of evtdence apphes whether the evidence is offered
- as substannve evidence or for unpeat:hment purposes, and whether offered during the
‘v1ct1m s testunony or during examination of other witnesses.

i

. The former rule lnappropnately restncted 1ts protectton in cnrmnal casesto charges

bro ight under chapter 109A of title' 18 of the United States Code. The need for protection

against thts type of evxdence is, however, equally as great in other criminal cases, For

A example, ina prosecuuon for kidnapping i in which the victim was sexually assaulted,

e\ndence of the vxcnm S pnor sexual hehavror should not be perrmtted ‘Although a court
rmght exclude evrdence of the victim's sexual l-ustory under the ex:stmg rules of evidence,

the Adwsory Committee believes thai Rule’ '4]12 should be amended to exphcxtly call for
re]ectmn of such evidence.

. The revision aiso -extends the protection of the rule to cmlw actlons. A person’s
privacy mterests do not drsappear merely because. the lmganon mvolves a ‘claim for
damages or m;unctwe rehef even when the: claim is 1rut1ated by that person., As a matter
ohcy, victims of sexual rmsconduct should not be mtlmxdated from bringing

those clatms because of fear of inquiry into their entire sexual hxstory that has only
margmal relevance to the issues in the case.

, The ccndmonal clause "othenmse admissible under these rules" is mcluded in
‘ subdmsmn (a) to emphastze that evzdlence descnbed in paragraphs ¢)) through (4) is not
automancally to be! admxtted To be admttted the evrdence not only must meet one of the

J,

four listed excegtxo t also rhust sattsfy the requirements for admissibility contained

nce. Thus in detem'umng admxssxbthty, the court would also

Paragraphs (1) and (2). Testate provisions of the prior rule, with appropnate
changes to accornmodate for the extensxon of the generaI proscription to the broader
range of cases. These \excepuons apply in both criminal and civil cases.

o Paragraph (3) expands in part the language--but not the concept--of the former
rule, perrruttmg ,admxssﬂ::ﬂxty when essential to the protection of constltuttonal nghts ofa
defendant ina; nmmal ase. The’ language of the prior rule addressed ‘only the possibility

J

‘that the consntutxonal nghts of an accused might in some criminal cases require admission

of evidence of ; a wcnm’s pncr sexual behavxor. See Olden erntucky, 488 U.S. \227 (1988)
(defendant in repe case ‘had right to mqulre into alleged victim’s cohabitation with another
man to show htas) The revision provides that, if other‘ types of evidence relatmg to the

A
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sexual activities or predzspcsmcn cf a v1ct1m wculd be required by the consntuncn, the
)rules of ev:d’encé shculd not preclucie admlssﬂ:ﬂxty This change is not intended to imply
- that reputatxcn or opxmon evxdence concerning a victim of sexual misconduct would ever
; be consutuncna.lly reqmred, but th ruIe is tewcrded tc acccmmodate that possxbxhty

theré can be civil cas""s‘m”wmcﬂ ,'

iy

. adrmssxcn cf the evxdence ‘n“nght '

‘ ‘ Subdivision (b) This subdmsxon makes some changes in the spec1a1 procedures
—to be follcwed befcre thls type of evxdence 1s recexved as well as makmg styhstxc
cnanges tcr cianty ‘ ‘ ,

hed th“ gfc"‘ ' |
visi tWas of quesnonabie consntuu nal vahdxty See | S Séltzburgw \M Martin,

: the Judge an exctude ewdence tha | easona.ble ]urors cculd npm xﬁmli "‘cred;b e, K

" ‘“.‘ : \ L ”‘i‘ﬁ h “H;

Also ehmmated iSa prcvxsmn ccntamed m former subdmsmn (c) (3) wh‘ié’h altered
the standard prescn_bed in Rule 403. for wexghmg prob ative vLalue ‘agamst the danger of
- unfair pre;udl , T}'\e Advxscry"Comrmttee bel}eves that, with 't c;
descnbedm ubdmsmns {a) (n- (3),1t is apprcp ate to pplvthﬂ rmal st

ST I

LI

N

=)

I R

]

-
7

]

e

LI

).

A B

g

S B

T

&)

-

-
L

s IO |

-

-




3

j

{

1 1

o1

) 3

S T A B

i

I

3

FEDERAL RULES OF EVIDENCE 17

.under Rule 412 be filed more than 15 days before the trial begins. It preserves the power
_ of the court to permit late filing of such a monon-—even during trial--but prescribes a more

general standatd than before, "for good cause shown." In detem:umng whether to permit
late filing, the court may take into account the conditioris premously contained in the rule;
namely, whether the evldence is newly discovered and could not have been obtained
earlier through the exercise of due diligence, and whether the issue to which such
evidence relates has newly arisen in the case.
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. PROPOSED REVISIONS OF THE
" FEDERAL RULES OF CIVIL PROCEDURE

" Rule 83, Rules by District Courts; Orders

- (8) . Local Rules. Each district court, acting by a majority of its judges, may, after giving
appropriate. public notice and an opportunity to comment, make and amend rules governing its
practice. A local rule must be consistent with Acts of Congress, consistent with - but not duplicative
of - rules adopted under 28 US.C. §§ 2072 and 2075, and conform to any uniform numbering
system prescribed by the Judicial Conference of the United States. A local rule takes effect on the
date specified by the district court and remains in effect unless amended by the court or abrogated

.., by the judicial council of the circuit in which the district is located. ‘Copies of rules and amendments

£

S I o B e T o B oo B o

—

Ko

AN T G B

.

P
4

" made by a district court miust, upon their promulgation, bé furnished to the judicial council and the
* Administrative Office of the United States Courts and be available to the public. |

.~ () Orders. In matters not provided for by rule, the district judges and magistrate judges may
regulate their practice in any manner consistent with Acts of Congress, with rules adopted under 28
U.S.C. §§ 2072 and 2075, and with Iocal rules of the district in which they act.

() Enforcement. Local rules and orders imposing a r:quirt{mqnt of form must not be
enforced in'a'manner that causes a pafty to lose rights because of a negligent failure to comply with
the local requirement. ~ - ‘ R

Rule 84. Forms; Technical Amendments

S (@) Forms. The forms in the Appendix suffice under the rules and illustrate the simplicity and
brevity that the rules contemplate. The Judicial Conference of the United States may authorize
- additional forms and 'may revise or délete forms.

() Technical Amendments. The Judicial Conference of the United States may amend these

rulés or the explanatory notes to make them consistent in form and style with statutory changes, to

correct errors in grammar, spelling, cross-references, or typography, and to make other similar
* technical changes of form or style.




PROPOSED REVISION OF THE L
FEDERAL RULES OF EVIDENCE _

Rnle 412. Vicﬁm’s Past Sexual Behavior or Predisposition -
@) Evidence Generally Inadmissnble; Exceptions. Ewdence of the past sexual behavior or

. :\"’:prednsposmon of an alleged victim- ot‘ sexual mxsconduct may be ‘admitted cnxy if it is otherwise
";"}Qadmmble under these rules and is-- - A o ‘ - o

@)y ev:dence of specxﬁc mstances of s sexua_ it havxor wuh someone othet than the person
? f the sexual mxsconduct, when oﬂ:'ered to prove that the Other petson was the source
A ther physxcal ewdence, or mjury; : , ‘ : ‘ :

) evxdehee of specxﬁc mstanees of sexual behavxor or other evidence of sexual behavior
ition, when offered’in a ¢rim ¢riminal’ case’in ‘circumstatices where exclusxon of the
evxdence would’ vxolate the oonsutuuonal rights’ of the: defendant or. ‘

(). .evidence of specific mstances of sexual behavxor or other evidence -- including
o ,in-the o‘_‘tm“ of reputatlon or opmlon - ‘concemmg the Sexual behavior or
o predxsposmon of the‘vxctxm, when offered il a cvil case in circumstances where the ewdence
is éssential to a fair and- accurate determmanon of a claim or defense.V

:(b) Pmcedure to Detenmne Admxssnblhty Evndence must not be offered under this rule

unless the propcfnent obtains feave of court by a motlQﬂ filed under seal, specifically describing the

_evidénce and stating, the purposes for }vhxch it will be offered. “The motion must be served on the
" alleged victim IF ds the parties and must be filed at least 15 days before trial unless the court
direcis an earher filing or, for good cause shown, permits a later ﬁhng After giving the parties and
 the alfeg‘ pportnmty fo be heard in chamh ers, | the court must, determine whether, under
.~ what conditions, what manner and form ‘the\e’inderice may be admitted. The motion and the
’recotd of any‘ i hé;hiiiers mu“st r‘emiaiq" under ¢ l‘m the tnal and appellate courts.

1. . Public comment should also be solicited respecting the following alternative language in subdivision
(a)(4): . . . when offered in a civil case in circumstances where is probauve vaIue substantially outweighs the

.  danger of unfair prejudxce to thie parties and harm to the victim." Some minor modifications of the Committee

‘Note would be needed if this language were adopted.
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RECOMMENDA TIONS OF "THE: ADVISORY COMMI fTEES
ON CRIMINAL AND CIVIL RULES
REGAEDING_‘THE LANGUAGE QF EVIDENCE RULE 412
ARE S’HOIWV

SIDE-BY-SIDE ON THE FOLLOWING PAGES.

EXCERPTS FROM THE RESPECTIVE COMMITTEE REPORTS

ON THIS ITEM ARE ALSO INCLUDED.



o RECOMMENDATION OF THE
4 . ADVISORY COMMITTEE ON CRIMINAL RULES
" ON EVIDENCE RULE 412

‘Rule 412.  Victim’s Past Sexual Behavior or Predisposition

(a)  Evidence of past sexual behavior or predisposition of an alleged victim of sexual
misconduct is not admissible in ‘any'civil or criminal proceeding except ‘as provided in subdivision

(®). |

. (b)  Evidence of the paslt‘s‘c;xual behavior or predisposition of an alleged victim of
sexual misconduct may be admitted under the following circumstances:

(1) evidence of specific instances of sexual behaﬁor with persons other than the person
whose sexual misconduct is alleged if offered to prove that another person was the
source of semen or injury; R

(2) evidence of specific instances of sexual behavior with the person whose sexual
misconduct is alleged if offered to prove consent;

(3) evidence of specific instances of sexual behavior if offered under circumstances in

which exclusion would violate the constitutional rights of a defendant in a criminal case
or in a civil case would deprive the trier of fact of evidence which is essential to a fair
and accurate determination of a claim or defense; or

(4) evidence of reputation or opinion evidence in a civil case in which exclusion would
deprive the trier of fact of evidence which is essential to a fair and accurate
determination of a claim or defense.

(c) Evidence covered by this rule may not be admitted unless the party offering it
files a motion under seal, not less than 15 days prior to trial or at such other time as the court
may direct, seeking leave to offer the evidence at trial. The motion must describe with
particularity the evidence and the purposes for which it is offered. The court shall permit any
other party as well as the victim to be heard in camera on the motion and shall determine
whether the evidence will be admif'ted, the conditions of admissibility and the form in which the
" evidence maybe admitted. The court may permit a motion to be made under seal during the
trial for good cause shown. The motion and the record of any jn camera proceeding must
remain under seal during the course of all proceedings both in the trial and appellate courts.
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 directs an earlier filing or, for good cause shown, permits a |

- RECOMMENDATION OF THE
ADVISORY COMMITTEE ON CIVIL RULES

ON EVIDENCE RULE 412

PROPOSED REVISION OF THE
FEDERAL RULES OF EVIDENCE

Rule 412. Victim’s Past Sexual Behavior or Predisposition

- {a) Evidence Generally Inadmissible; Exceptions. Evidcncc of the past sexual behavior or

predisposition of an alleged victim of sexual misconduct may be admitted only if it is otherwise
admissible under these rules-and is— . | - :

(1) _evidenceof spc;:iﬁc instances of sexual behavio
- accused of the sexual misconduct,
of semen, gther’

r with someone other than the person
ual misco when offered to prove that the other person was the source
physical evidence, or injury;

- (@) evidence of specific instances of sexual behavior with the person accused of the
séxual

misconduct, when offered to prove consent by the victim;

- (3)  evidence of specific instances of sexual behavior or other evidence of sexual behavior
or predisposition, when offered in a ¢riminal case in circumstances where exclusion of the
evidence would violate the constitutional rights of the defendant; or

(4) evidence of specific instances of sexual behavior or other evidence - including

evidence in the form of reputation or opinion -- concerning the sexual be
_predisposition of the victim, when offered in a civil case in circumstances where th
is essential to a fair and accurate dctt::nni»nation of a claim or defense.¥

havior or
e evidence

(b) Procedure to Determine Admissibility. Evidence must not be offered under this rule
unless the proponent obtains leave of court by a motion filed under seal, specifically describing the
evidence and stating the purposes for which it will be offered. The motion must be served on the
alleged victim' as well as the parties and must be filed at least 15 days before trial unless the court
ater filing. After giving the parties and
the alleged victim an opportunity to be Keard in chambers, the cburt must determine whether, under
what conditions, and in what manner and flgm the evidence may be admitted. The motion and the
record of any hearing in chambers must rettiain under seal in the trial and appellate courts.

1 Public comment should also be solicited respecting the following alternative language in subdivision
(2)(4): ~. . . when offered in a civil case in circumstances where its probative value substantially outweighs the

danger of uafair prejudice to the parties and harm to the victim.* Some minor modifications of the Committee
Note would be needed if this language were adopted. |
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FEDERAL RULES OF EVIDENCE

Rule 412 is deleted and replaced with the following:]

Rule 412. Victim’s Past Sexual Behavior or Predisposition

(a) Evidence of past sexual behavior or predisposition

of an alleged victim of sexual misconduct is not admissible
in any civil or criminal proceeding except as provided in

subdivision (b).

(b) Evidence of the past sexual behavior or

predisposition of an alleged victim of sexual misconduct may

be admitted under the following circumstances:

(1) evidence of specific instances of sexual behavior
with persons other than the person whose sexual
misconduct is alleged if offered to prove that another
person was the source of semen or injury;

(2) evidence of specific instances of sexual behavior
with the person whose sexual misconduct is alleged if
offered to prove consent;

(3) evidence of specific instances of sexual behavior
if offered under circumstances in which exclusion would
violate the constitutional rights of a defendant in a
criminal case or in a civil case would deprive the
trier of fact of evidence which is essential to a fair
and accurate determination of a claim or defense; or
(4) evidence of reputation or opinion evidence in a

civil case in which exclusion would deprive the trier
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of fact of evidence which is -essential to a fair and

accurate determinatiop of a.claim or defense.

(<) Evidence‘covered:by‘this rule may not be admitted
unless the party offering it‘filgs a motion under seal, not
less than 15 days prior to trial or at such other time as
the courtzmay direct, seeking leave to offer the evidence at
trial. The motion must describe with particularity the

evidence and the purposes for which it is offered. The

court shall permit any other party as well as the victim to

be heérd in camera on the motion and shall determine whether
the evidence will be admitted, the conditions of
admissibility and the form in which the evidence may be
admitted. The court may permit a motion to be made under
seal during trial for good cause shown. The motion and the
record of any in camera proceeding must remain under seal
during the course of all further proceedings both in the

trial and appellate courts.

. COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some
of the confusion engendered by the rule in its current form
and expand the protection afforded to all persons who claim
to be victims of sexual misconduct, The expanded rule would
exclude evidence of an alleged victim’s sexual history in
civil as well as criminal cases except in circumstances in

which the probative value of the evidence is sufficiently
‘great to outweigh the invasion of privacy and potential

embarrassment which always is associated with public
exposure of intimate details of sexual history.
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The amendment eliminates three parts of ex1st1ng
subd1v151on (a): the confu51ng 1ntroductory phrase,
“[n]otw1thstand1ng -any other provision of law;" the
Jimitation on the rule to "a criminal case in which a person
is accused of an offense under chapter 109A of title 18, ‘
United States Code;“ and the absolute statement that ‘
"reputatlon or oplnlon ‘evidence of the past sexual behavior
of an alleged victim of such offense is not admissible."
The Committee believes ‘that these eliminations will promote
clarlty w1thout reducing unnecessarily the protectlon
afforded to alleged victims.

The introductory phrase in subdivision (a) was unclear
and has been deleted because it contained no expllclt
reference to the other provisions of law that were intended
to be .overridden. ThHe legislative history of the provision
prov1ded llttle gU1dance as to the purpose of the phrase.
In ellmlnatlng it, the«Adv1sory Committee intends that Rule
412 will. apply and govern in any case, civil or criminal, in
‘which 1t is' alleged that a person was. the‘v1ct1m of sexual
mlsconduct and a lltlgant offers evidence concerning the
past sexual’ behav1or or predlsp051tlon of the‘alleged
victim.. Rule 412 applﬁes 1rrespect1ve of whether the
ev1dence co“cernlng the’ alleged victim is osten51bly offered
ve' eV1dence or for 1mpeachment purposes. Thus,
ev1dence, whlch mlght otherw1se be admissible under Rules
402, 404 (b), 405, 607, €08, 609, or some other evidence
rule, must be excluded lf‘Rule 412 SO requlres.‘

The reason for extendlng the rule to all criminal cases
is obv1ous.a If 'a defendant is charged with kidnapping, and
ev1dence IS offered either to prove motive or as a
background that the defendant sexually assaulted the
victim,. the rule in. its current form is 1napp11cable. The
need for protectlon of the v1ct1m is as great in the
kldnapplng case as' 1t would be in: a prosecutlon for sexual
assault.‘ There as a strong soc1a1 pOllcy in protecting the

s prlvacy end to encourage v1ct1me to come forward to

iminal acts, and(”hat pollcy isinot conflned to
h g;nvol“e a charge}of sexual assault., Although a
court‘m;ght‘Wel ekclude‘sexual h;story ev1dence under Rule
403 a.kldnapp~ng or: 51m”1ar‘case, the’ Adv1sory Commlttee

ould be extended so that it

3 @tly”covers all crim;nal cases’ in whlch a. clalm is
Jmadéﬁthbt a' person is the victim of sexual misconduct.

The reason for extendlngkRule 412 to 01V11 cases is
equally obv1ous. A person s prlvacy 1nterest does not



\ffprov1d1ng relief to the victi
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dlsappear 51mp1y because lltlgatlon involves a claim of

_ damages or 1njunct1ve rellef rather‘than a criminal ‘
o'prosecutlon..,There isa strong social policy in not only

.., punishing those who engage in sexual misconduct, but in also
) ~Thus, in any c1v11 case in
‘which a person plalms to be theu‘lctlm of .sexual . mlsconduct

' fﬁev1dence of’ the person s past\sexual behavior or ., .

?predlsp051tlon Wlll be, excluded except in circumstances in
. ;ch the" ev1dence has hlgh‘probatlve value as recognlzed by
‘amendéd’ Rule 412.{3% Lo Cr ‘

As 1t,current1y stands, subd1v151on (b) excludes
evidence of ‘a victim’s past. sexuar behav1or in the llmlted
_category of crlmlnal cases to Whl qhewrule appliesiunless
the Const1tqtlon requlres adm1551on,‘the evidence relates to
i,sexual behavior with persons other*than>the accused and 1s
offered to Show ‘the source of seme r 1njury, or:, the;'u
evidence. relates to sexual behav1o wlth the accuse‘ T
\ offered‘ -0 show consent.\ ‘As amEnded, Rulet412”w1dl be

virtuall unchanged in. crlmlnalw’ases, buthw111 provlde !
protectl‘ to any person alleged tobe a: victlm of sexual
; - ‘ t ‘ ¥,

ev1dence
cases.

NE Tt

iy

It should be noted that the amended rule prov1des that
certain categorles of ev1dence may be admltted but does not
requlre adm1551oh1J‘In some cases, ev1dence offered under
one of' the subdlvr51ons may be. 1rrelevant and therefore
excluded under Rule 402. e ‘

Under sublelslon (b)(l) therexceptlon for ev1dence of
‘ spe01flcf“‘stances of‘sexual behayior with, persons other
- than the pers ”hose sexual mlsconduct 1sualleged 1s‘x;
‘adm1551ble 1

: from the language found
the difference is expllcable by the
e OuClVll ca‘es. Ev1dence offered for

thls subd1v151on is:
g probatlye value}[and the probatlve value
e the ‘Same 1n‘c1v1l and crlmlnalpcases .where
“elevant.ugj_ o P ‘wur“gu‘:

bk ! [

Y, to b
the ev1dence f”l
The exceptlonHln subdivision : (b) (2) for evidence of
.speclflc 1nstances}of sexual behav1or with the person whose
sexual ‘niseonduct is’ alleged is adm1551ble if offered to
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prove consent. - Although the language of the amended rule 1s
_slightly different. from the language found in existing.

(b) (2) (B), the differénce is ‘explicable by the extension of .

"the rule to.civil cases. Evidence offered for the specific

- purpose 1dent1f1ed in the subdivision is 11ke1y ‘to have high
probatlve value, and the probative value is likely to be the

. same in civil and crlmlnal cdses where the ev1dence 1s
_relevant.

Under (b)(3) ev1dence may not be excluded if the result
would be to deny a criminal defendant the protections
afforded by the Constitution.._ Recognition of this basic’
prlnc1ple is found in eXLSting subdivision (b) (1), and is
carried forward in subdivision (b) (3) of the amended rule.
The treatment of crlmlnal defendants remains unchanged The
United States Supreite Court has recognized that in various

" ¢ircumstances a defendant may have a right to introduce
evidence: otherw1se«precluded by an evidence rule under the

'fConfrontatlon Clause.. ' See, e.g., Olden v.! Kentuckg 488 -

U.Ss. 227 (1988) (defendant in rape case had right to inquire

“into’ alleged v1ct1m's cOhabltat1on w1th another man to show
bias).

It is not nearly as clear in 01v11 cases as 1t is in
criminal cases to what extent the Constitution. provides
protection to civil- lltlgants against exclusion of evidence

_that arguably has suff1c1ent probative value that exclusion

would undermine confidence in the accuracy of a judgment
against the person whose evidence is excluded. The
Committee concluded: that exclusion of ‘evidence that is
essential to a fair determination of: a claim or defense is
undesirable and thus provided in subdivision: (b)(3) of the
amended rule that evidence otherwise excluded by the rule

"~ would be admissible ‘'when - exclu51on«"would deprive the trier

of fact of evidence whlch is. essentlal to a[falr and
‘accurate determlnatlon of a c1a1m or defense." This
amendment - provides & eivil litigant with protectlon akin to
that provided to a crlmlnal}defendantj but recognlzes that
some spec1fic constitutional’ prov151ons may' require’
admission of evidence in a criminal case that would not be
adnmitted under the amended Rule 412. P :

Subdivision (b) (4) recognizes a limited class of civil
cases. in which exclusion of evidence of reputation or

',opinlen would deprive the. ‘trier of fact of evidence which is

" essential to a fair and accurate determination of a claim or

defense. . An example is a dlverSLty case in which a
plaintiff alleges that a news story was defamatory and seeks
damages for injury to reputatlon. It would be difficult in
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such ‘a case to deny the defendant the opportunlty to show
that the plalntlff suffered‘no reputatlonal 1n3ury. e

gAmended subd1v1

; stlng subd1v1s1on.~mThe» :

“requlrement of‘a motlon‘ 5 days before trlal is. contlnued ‘in

; 'the amended rule,;as ;s t‘e~prov151on that a late motion may
. 'be permltted for good{jausemshown. The amended rule

o ; A g\“‘tw:
rt will" proceed ‘
other' eV1dence rules.

1v change made in subd1v151on {c)
i}‘ ollowing sentence:

sion. (b) of rule 104, if the

lch the accused seeks to offer

:m ers”sbhedulesufor such purpose,
e i‘ ue of whether such condition
etermine such issue." ' On
pearuto authorlze a trial
gst“sexual conduct between an
“ r@a defendant inj.a civil case
”t such‘past acts did not

K .}v é f
il

prov1ded adequate‘~rbt bn fo all persons clalmlng to be
the v1ct1ms of sexu i conduct,kand that it was
1nadv15able to cont ue - “owlnclude a provision in the rule
‘that has been confus;ng*andfthatnralses substantlal
constltutional issues. N A
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se-of Victim's Past Sexual Behmnor or Predisposition

1 \‘ (@) vadence Genemllx Inadnussxble. Excepuons. Nemths%aaémg-eay
2
3
4
5
6
7
8 States-CederEevidence of e-vietim's-the past sexual béhaviér-eﬂaer-ﬂ*mepmaﬁen
9 eropinionevidenee or predisposition of an alleged victim of sexual misconduct s
10 e ' ‘
11 eﬁéeﬁeeis may be ;dmitted only if it 1s otherwise admissible under these rules and
12 s | | |
13
14
18
186
17- | Al » evidence of specific instant-:gs‘of—pas-t sexual behavior with
18 persens-someone other than the person accused: of the sexual misconduct
B 191 when offered‘ = M rth H ‘
20 - W&S—Bet—'ﬁﬂﬂ-feswe-&ae-aﬂegeﬂeam_ to grove that the other person



21
22

23

24

25
26
21
28
29
30
3l
32
33
34
35
36

31

38

38

40

FEDERAL RULES OF EVIDENCE

was the source of seren, other physical evidence, or injury;-er
B2) evidence of specific instances of pastsexual behavior with the

to prove consent by the victim::
‘”“\“?‘:1 h [ )

(3} ___evidence of specific instances of sexual behavior or other
evidence of sexual behavior or predisposition, when offered in a criminal

case in circumstances where 'éxdusion of the evidehce would violate the

constltunonal rights of the defendant or

= (4 ewdence of sgecxﬁc mstances of sexual behavxor or other

conceming the sexual behavior or predisposition of the victim, when offered

in a civil case in circumstances where the evidence is essential to a fair and

accurate determination of a claim or defense.V

) \‘ Procedure to Detefnﬁnevﬁd:ﬁissibﬂig. Evidence must not be offered
under this rule unless the gﬁ rog‘\bnént obtains léa&e of court by a motion filed under
seal, sgec‘:iﬁca.’lly“ describing the evidence aﬁd stating the purposes for which it will
be offered. The motion must be served on the alleged victim as well as the parties

" and must be filed at least ISvdaﬁ‘before” trial unless the court directs an earlier

1.  Public comment should also be solicited respecting the following alternative langnage in subdivision
T@): et . when offered in a cnnI case in circumstances where its probauve value substantially outweighs the
danqex of unfair prelud.lce to, the patties and harm to the victim.” Some minor modifications of the Committee
Note would be needed if this' language were adopted.
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COMMITTEE NOTE

This revision is intended to clarify ambiguities and confusing references contained
in the former rule and to expand its 'protection‘ to all persons who are shown to be
possible victims of sexual rmsconduct As rewsed the rule calls for exclusion in civil as
well as criminal cases of evidence of an alléged victim’s sexual history--whether involving

" specific acts or reputation or opinion ‘testimony--unless the probative value of the evidence

is sufficiently great to outweigh the invasion of : privacy and potential embarrassment
frequently associated with public exposure of a person’s sexual history. The revised rule
applies in all cases in which there is evidence that someone was the victim of sexual
misconduét, mthout regard to whether the alleged victim or person accused is a party to

‘the lmganon The terminology "alleged victim" is used because there will frequently be

a factual dispute as to whether sexual rmsconduct occurred, and not to connote any

. requirement that the rmsconduct be a.lleged in the pleadings. Similarly, the reference to

a person "accused" is used in a non—techmcal sense; there'is no requirement that there

-be a criminal charge pending ‘against the person or even that the misconduct would

constitute a criminal offense.
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Subdivision (a). The amended rule combines former subdivisions (a) and (b) and
eliminates the introductory clauses--"notwithstanding any other provision of law'—which
were confusing because of the lack of any indication in the text or legislative history
regarding what laws were intended to be overridden. The revised rule applies in all cases
in which a litigant seeks to” offer evidence conceming the past sexual behavior or
predisposition of a person who is asserted to be the victim of sexual misconduct. The
general proscription against this type of evidence applies whether the evidence is offered
as substantive evidence or for impeachment purposes, and whether offered during the
victim’s testimony or during examination of other witnesses.

The former rule inappropriately restricted its protection in criminal cases to charges
brought un‘c;‘ieljjchapt'er 109A of title 18 of the United States Code. The need for protection
against this type of evidence is, however, equally as great in other criminal cases.  For
example, in a prdsecution for kidnapping in which the victim was -sexually assaulted,
evidence of the victim's prior sexual behavior should not be permitted. Although a court
might exclude evidence of the victim’s sexual history under the existing rules of evidence,

the Advisory Comrrgittee believes that Rule 412 should be amended to explicitly call for
rejection of such evidence. ] -

The revision aiso extends the protection of the rule to civil actions. A person’s
privacy interests do not disappear merely because the litigation involves a claim for
damages or injunctive relief, even when the claim is initiated by that person. As a matter
of public policy; victims of sexual misconduct should not be intimidated from bringing
those claims because of fear of inquiry into their entire sexual history that has only
marginal relevance to the issues in the case. :

The ' conditional clause "otherwise admissible under these rules" is included in
subdivision (a) to emphasize that evidence described in paragraphs (1) through (4) is not
automatically to be admitted. To be admitted, the evidence not only must meet one of the
four listeiijiexbeptions,‘_but also must satisfy the requirements for admissibility contained
in the other rules of evidence. Thus, in determining admissibility, the court would also
have to ‘é‘dh;‘sidér Rules 402 and 403, and ‘pérhaps“other rules such as Rules 404 and 405.

Parégraphs (1) and (2) restate provisions of the prior rule, with appropriate
changes to accommodate for the extension of the general proscription to the broader
range of ‘cfzfases. Tbgs{e exceptions apply in both criminal and civil cases.

Paragraph (3) éxpands in part the language--but not the concept--of the former
rule, permitting admissibﬂity when essential to the protection of constitutional rights of a

defendant in a criminal case. The language of the prior rule addressed only the possibility
that the constitutional rights of an accused might in some criminal cases require admission
of evidence of a victim's prior sexual behavior. See Olden v Kentucky, 488 U.S. 227 (1988)
(defendant in rape case had right to inquire into alleged victim’s cohabitation with another
man to show bias). The revision provides that, if other types of evidence relating to the
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sexual activities or predisposition of a victim would be required by the constitution, the
rules of evidence should not preclude admissibility. This change is not intended to imply
that reputation or opinion evidence concerning a victim of sexual misconduct would ever
be consntunonally requlred, but the rule is reworded to accorrunodate that possibility.

Paragraph (4) is new. It prowdes a c1v1l analogue to paragraph (3), recognizing
that there can be civil cases in which excepnons (1) and @. would. not .apply but
adm:ss1on of the evidence nught be essenual to a fau' and accurate detemunanon of a
claim or deféense.- One example rrught be a case in wluch the plamnff cla1ms defamanon
and’this type of evidence might be essential to show the statements were true or the
plamnff suffered no injury to her reputation. ‘The exception alters for this type of evidence
the ndrmial’ standard of relevancy prescnbed m Rule 402 by. specxfymg that the evidence
must be essenual toan: accurate determlnanon of anissue. In specxfymg that the evxdence
must be essen" “ “fa1r" determmatlon of an 1ssue the excepnon also calls”for the court

to be followed before this type of ev1dence is recexved as Well as makmg sxyhsnc
cnanges xor clanry ‘ v

The rule ‘assures that the alleged victim, if not a party to the acnon has the right
to be-heard i in chambers with respect to the admissibility of the ewdence Dependmg on
the cu'cumstances, the trial court may determine to héar from the pm'nes and victim
separatelyw oratthe same time, but a record i is to be made of the heanng The motlon and
the record of the heanng must remain under seal even if the evidence is recelved since
often the hearing will refer to matters that are not received or are received,in another
form.. ‘ o o o

The remsed rule eliminates the prowsmn contamed in former subdmsmn (c) (2) that
had the eﬁ'ect of keeping from the jury evidence that the trial Judge d1d not beheve--a
promslon that was of questzonable consntunonal validity.  See.l S. Saltzburg &. M Marnn
Federal Ru! s of Evidence Manual, 396-97 (5th ed. 1990). Under Rule lOfi(b), however,
the ]udge cah exclude ewdence that reasqnable jurors could not find credlble

e .

‘Also eliminated is a provision contamed in former subdivision (c)(3) whzch altered

the standard prescnbed in Rule 403 for we1gh1ng probative value against the danger of

“unfair pre]udlce The Advisory Committee believes that, with respect, to. evidence

described in subdivisions (a)(1)- (3),itis appropnate to apply the normal standards stated

“in Rule 403. The catch-all exception for civil cases in subd1v1510n (a) (4) may, however, be

subjected’ to the more stnngent requlrement that the proffered ewdence“be ‘e :sential to
a fair and accurate detenmnanon ofa nlatenal 1ssue in the case ) :

b
3 i

The revision authonzes the court to reqmre that a monon jfomadmis‘élio‘ evidence
. C e ' ) S o R \ Lo )
[ ' ! '

)

f

o

)
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under Rule 412 be filed more than 15 days before the trial begins. It preserves the power
of the court to permit late filing of such a motion—-even during trial--but prescribes a more
general standard than before, “for good cause shown." In determining whether to permit
late filing, the court may take into account the conditions previously contained in the rule;
namely, whether the evidence is newly discovered and could not have been obtained

earlier through the exercise of due diligence, and whether the issue to which such
evidence relates has newly arisen in the case.
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Memorandum

Honorable Robert E. Keeton, Members of the Committee on Rules
of Practice and Procedure, Chairmen of the Advisory Committees,
and Reporters

Daniel R. Coquillette
Mary P. Squiers

Proposed Drafts of Federal Rules Amendments Concerning Local
Rules and Technical Amendments

December 2, 1992

At the last Standing Committee meeting, it was decided that there is

a need for a uniform amendment of the Federal Rules permitting technical
rule changes without the full procedure. It was also decided that thereis a
need for a rule mandating uniform numbering of local rules.” Each of the
Advisory Committees was asked to consider these changes. Their suggested
draft rules are attached as appendices to this report.

We were asked by our Chairman to compile the following draft

rules in light of the Advisory Committee recommendations. They are
attached for your review. There is also a brief discussion of each proposed
amendment.

These proposals will be the subject of discussion at the Standing

Committee meeting in Asheville on December 17-19, 1992.



Procedure for Making Technical Amendments
Brgpos;d.l&u]g:

The Judicial Conference of the United States may amend
these rules or explanatory notes to make them consistent in

_ form and style with statutory changes, to correct errors or
inconsistencies in grammar, spelling, cross-references, or
typography, and to make other similar technical changes in
form and style.

D .

The five rules from the Advisory Committees cover essentially
_three topics: 1) technical amendments to conform to statutory changes; 2)
technical amendments to correct misuses in language; and, 3) technical
amendments to cover other matters of form and style. There are several
variations among these five rules. We attempted to provide one rule that
addresses all these variations.

The first issue, concerning the correction of the Federal Rules to
conform with statutory changes, was expressed by the Advisory Committees
draft rules in three different ways. The variation was in the language saying
that amendments cover only nonsubstantive issues. The language "to
conform to statutory changes" was rejected because it could be interpreted to
refer to substantive chaniges. The language “to make nonsubstantive
changes" was rejected in favor of the more positive "form and style"

language.

All of the draft rules used almost identical language to discuss the
use of technical amendments to correct misuses of language. Inserting the
- word "inconsistencies” along with "errors" was preferred since its addition
made the meaning broader.

All of the draft rules also used broad language to encompass all
other technical amendments that can be anticipated. The use of "form and
style" in this phrase was preferred to provide consistency with the first
phrase.

Two of the draft rules provided that "explanatory notes,” along with
rules, be subject to this amendment. These words were added to the proposed
rule to avoid confusion in the event a rule is amended and the Note no

longer agrees with that rule.
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Three of the sets of Federal Rules have Official Forms. The
Advisory Committee on Criminal Rules provided a draft rule on the
amendment of forms:

The Judicial Conference of the United States may authorize
additional forms and may revise or delete forms.

The Bankruptcy Rules have an analogous provision. We suggest such a rule
be considered by the Advisory Committee on Appellate Rules.

Proposed Rule:

Option [: Local rules must conform to any uniform
numbering system prescribed by the Judicial Conference of

the United States.

Option II: Any local rule that relates to a topic covered by the
[insert as appropriate: Federal Rules of Appellate Procedure,
Federal Rules of Criminal Procedure, or Federal Rules of
Bankruptcy Procedure] must be numbered to correspond to
the related federal rule. ‘

Di .

Option 1 is from the draft in the Federal Rules of Civil Procedure. It
is appropriate as an amendment for the civil rules because the Judicial

~ Conference has, in fact, recommended that a particular numbering system be
_ adopted by the district courts. At this time, Option I would be of little value as

an addition to the other Federal Rules since there is no actual or pending
Judicial Conference su gges'non with respect to those rules.

Option 1l is preferred for the bankruptcy, criminal, and appellate
rules. It requires that local rules be numbered to correspond to their related
Federal Rule. This arrangement is, in essence, what the Judicial Conference
recommended concerning local rules of ¢ivil practice.



Frocedure When There is No Controlling Law
Proposed Rule: {901 Orders Regulating Practice Before a Cbuxjt

Each judge may regulate practice before the court in any
manner consistént,with‘Acts of Congress, with rules adopted
under [insert enabling statutes for all Federal Rules], with
Official Forms appended to the rules, and with local rules of
the district in which the judge acts.  All generally applicable
directions to parties or their lawyers regarding practice before
a court must be in the local rules rather than intemaflv
operating procedures, standing orders, or other internal
directives. o |

Di .
This rule is the same for all of the Federal Rules. The enabling

legislation, however, is different and that is noted. Magistrate judges may
need to be specifically mentioned in the Civil and Criminal Rules. This is not

necessary in the Bankruptcy and Appellate Rules. The second part to this rule

is taken almost verbatim from the Federal Rules of Appellate Procedure. It
reinforces the requirement that formal regulation of practice must occur
through the local rulemaking procedure of Title 28, involving notice and an
opportunity to comment.
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Draft rules of the
Advisory Committee on
Civil Rules
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Federal Rules of Civil Procedure

Rule 83. Rules by District Courts; Orders

i fa)__Local Rules. FEach district court by action of a majority of the judges
2 thereof may from lime. lo time, after giving appropriate public notice and aa
3 opportunity to comment, make and amend rules governing its practice fetiaconsistent
4 with_Acts of Congress and consistent with,_but not duplicative of -these rules_adopted
5 under 28 U.S.C. §§ 2072 and 2075. A local rule so adopted shall conform 10 any
6 uniform numbering sysrem prescribed by the Judicial Conference of the United States and
7 shall (ake effect upon the date specified by the district court and shall remain in effect
8 unless amended by the district court or abrogated by the judicial council of the circuit
9 in which the district is located. Copies of mles and amendments so made by any
10 district court shall upon their promulgation be furnished 10 the judicial council and the
11 Administrative Office of the United States Courts and be made available 10 the public.
12 (b) Experimental Rules. With the approval of the Judicial Conference of the
13 United States, a dZsm’c{ court mav adopt an experimenial local nule inconsistent with rules
14 adopted under 28 U.S.C. §§ 2072 and 2075 if it is otherwise consistent with Acts of
15 Conevess and is limited in_its period of effectiveness 1o five vears or less. ‘
16 m’t‘ (c) _Orders. In all cases not provided for by rule, the district judges and
17 magistrates judges may regulate their practice in any manner setiaconsistent with Acts
18 of Congress, with these-rules eradopied under 28 US.C. §8 2072 and 2075, and wiih
19 local rules these—of the district in which they act. o
20 . (d) _ Enforcement. Rules and orders pursuant to this rule shall be enforced in a
21 manner that protects all parries against forfeiture of rights as a result of neeligent faiiure
22 lo comply with a requirement of form imposed by such a local rule or order.
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o Federal Rulgs of Civil Procedure

COMMITTEE NOTES

SPECIAL NOTE: Mindful of the constraints of the Rules Enabling Act, the
Committee calls the attention of the Supreme Court and Congress 10 new
subdivision (b). Should this limited authorization for adoption of rules
inconsistent with national rules without Supreme Court and Congressional _
approval be rejected, the Commitiee nevertheless recommends adoption of the
balance of the rule, with subdivisions (c) and (d) being renumbered. . The
Commitiee Notes would be revised to eliminare réferences to experimental rules.

g

" Purpose of Revision, A major goal of the Rules Enabling Act was 10 achieve national
uniformity in the procedures employed in federal courts. The primary purpose of this
revision is to encourage district courts 10 consider with special care the possibility of conflict
between their local rules and practices and ihe nationally-promulgated rules. At various
places within these rules (e.g.,, Rule 16), disirict courts are specifically authorized, if not
encouraged, to adopt local rules to implement the purposes of Rule 1in the light of local
conditions. The omission of a similar explicit authorization in other rules should not be
viewed as precluding by implication the adoption’of other local rules subject to the
constraints of this Rule 83. B . ‘

Subdivision (a), The revisiori conforms the language of the rule 10 that contained in
28 U.S.C. § 2071 and also provides that local cistrict court rules should not conflict with the
national Bankruptcy Rules adopted under 28 U.S.C. § 2075. Particularly in light of statutory
and rules changes: that may encourage experimentation through local rules as to such
matters as disclosure requirements and limitztions on discovery, it is important that, to
facilitate awareness within a bar that is increasingly national in scope, these rules be
numbered or identified in conformity with any uniform system for such rules that may be
prescribed from time to time by the Judicial Conference. Revised Rule 83(a) prohibits local
rules that are merély duplicative or a restatement of national rules: this restriction is
designed to prevent possible conflicting interpretations arising from minor inconsistencies
between the wording'of national and local rules, as well as 1o lessen the risk that significant
local practices may be. overlooked by inclusion in local rules that are unnecessarily long.

Subdivision (b), This subdivision is new. Its aim is to enable experimentation by
district courts with variants on these rules 1o better achieve the objectives expressed in Rule
1. District courts inrecent years have experimented usefully with court-annexed arbitration
and are now encouraged by the Judicial Improvements Act of 1990 to find new methods of
resolving disputes with dispatch and reduced costs. These rules need not be an impediment

to the search for new methods provided that the experimentation is suitably monitored as
a learning opportunity.

Experimentation with local rules incorsistent with the national rules should be
permitted only with approval of the Judicial Conference of the United States, and then only

134




* Federal Rules of Civil Procedure

for a limited period of time and if not « contrary to applicable statutes. It is anticipated that
any request would be accompanied by a plan for evaluation of the experiment and that the
requests for approval of experimental rules would be reviewed by the Standing Committee

-on Rules of Pracnce and Procedure before submission to the Judicial Conference.

The revision corforms the language of the rule to that contained in
28 US.C § 2071, and also pro'ndes that a Judges orders should not conflict with the
national- Bankruptcy Rules adopted under 28 U.S.C.. § 2075. The .rule continues to
authonze-wuhout encouragmg--mdmdual judges to enter orders that establish standard
procedures in'cases assigned to them (gg through a standmg order”) if the procedures are

consistent ‘with these rules and with any local rules. In such circumstances, however, it is
1mponam to assure that litigants are adequately informed about any such requirements or
expectauons.‘as by, provrdmg them wuh 3 copy,, of the procedures.

i L
",n,
wm ‘p “ h“ vl

‘ Thls prowsron Hxs new.‘,

L
rIrsra;mr is.to-protect agamst loss of rights in
ders; ‘g‘amsr bv who may be. unfanmlxar with

A

b

the enforcememd ]
their prowsrons. e

Local mleswand srandmg orders have become quue volurmnous in some. courrs Even
drhgcnt counsel can .on occasion fail. to- Iearn of-an appliczble rule or order. 'In'such
circumstarices, the court must be careful 1o protect the interests of ithe: .parties. | Eiaborate

local rules enforged so rigorously as to sacrifice the. merits of the clarms and dexenses of

hugams may be unjust T BTN A
Ty ‘\m Y Y
Moreover the Federal Rules of Civil Procedure are often forgmng of madverrent
lapses of ‘cf“duri;sel“ In part, this reﬂects the policy of the:Rules Enabling Act, 28 US.C. §
~which '”‘r‘n‘s”” o, establish a uniform national procedure familiar;to auome\s in all
districts, " That’ pohcy rrught be endangered bv prohferauou of local rules. rand standing
‘ reed so”,"'ngorously that attorneys m:ghr be reluctar: 1o hazard aniappearance or
; rCtanl to proceed wnhoux locawl eoumei fuliy farm]aartwuh the Enmcacxes
.D. 543 (SD Fla. 1r989) wd bl
N ‘ 'y . i A \w
his krarmi on the enfbrcement_o‘f‘l‘dcal ;d}ire es poses no problem for court
s xpn. or =seful and effecuve local rm}es and ndmz orders ¢an be enforced with
appropriate caution ‘to counsel or by means 1hat do- n0t m\pau- the nghts of the pa.rues
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Federal Rules of Civil Procedure

Rule 84. Forms; Technical Amendments

~N O W

{a) Forms. The forms contained in the Appendix of Forms are sufficient under

- the rules and are intended to indicate the simplicity and brevity of statement which the

rules contemplate._ The Judicial Conference of the United States may authorize

additional forms and may revise or delete forms.
(b} Tec Ame / b &
hnical Amendments. The Judiciat Conference of the United States may , ¥

/

amend these rules or the explanatory notes 10 correct errors in_grammar, spelling. cross-
A

references. or typography. and 1o make other similar technical changes of form or spyle.

N COMMITTEE NOTES

SPECIAL NOTE: Mindful of the consiraints of the Rules Enabling Act, the
Committee calls the attention of the Supreme Court and Congress to these
changes, which would eliminate the requirement of Supreme Court and
Congressional approval in the limited circumstances indicated. The changes in
subdivisions (a) and (b) are severable from each other, and from other proposed
amendments to the rules.

_The revision contained in subdivision (a) is intended to relieve the Supreme Court and
Congress from the burden of reviewing changes in the forms prescribed for use in civil cases,
which, by the terms of the rule, are merely illustrative and not mandatory. Rule 9009 of the
Federal Rules of Bankruptcy Procedure similarly permits the adoption and revision of

bankruptcy forms without need for review by the Supreme Court and Congress.

Similarly, the addition of subdivision (b) will enable the Judicial Conference, acting

through its established procedures and after consideration by the appropriate Committees, -

to make technical amendments to these rules without having to burden the Supreme Court
and Congress with such changes. This delegation of authority, not unlike that given to Code
Commissions with respect to legislation, will lessen the delay and administrative burdens
that can unnecessarily encumber the rule-making process on non-controversial non-
substantive matters, at the risk of diverting attention from items meriting more detailed
study and consideration. As examples of sitwations where this authority would have been
useful, one might cite the numerous amendments that were required to make the rules
"gender-neutral,” section 11(a) of P.L. 102-198 (correcting a cross-reference contained in the
1991 revision-of Rule 15), and the various changes contained in the curremt proposals in
recognition of the new title of "Magistrate Judge” pursuant 1o a statutory change.
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Appendix 11

Draft rules of the
Advisory Committee on
Bankruptcy Rules
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Exhibit A
Rule 9029, Local pankruptay Rules
Fach district court by action of a majority of the judges

thereof may make and amend rules governing practice and procedure

{n all cases and proceedings vithin the aistrict court's

bankruptcy jurisdiction which are net—incensistent consistent

with, but not ggpljcatixg_gi* thesg‘rules and which do not
prohibit or limit the use of the Ofticiﬁl Forms. Rule 83

P.R.Civ.P. qovernafthe procedure for making local yules. A

district court may authorize the bankruptcy iudges of the

district, subject to any 1imitation or condition it may prescribe

and the requirements of 83 F.R.Civ.P., toO make and amend rules of
practice and procedure which are not—inecongietent consistent

with, but not duplicative of. these rules and which do not
prohibit or 1imit the use of the Oofficial Forms. Local xules

mad a disty £t or b tey ju ursuan thi

rule shall he numbered oXx ideptified in conformity with any

uniform system bed by the Judicial Conference of the
ded for by rule, the court

United States. In all cases not provi

‘consistent with the official Forms ex and with these rules or
those of the district 4in which the court acts.

COMMITTEE NOTE

_ Tnis rule is amended to prohibit local rules that are nerely
duplicative of, or 2 restatement of, the Federal Rules of
Bankruptcy Procedure. This restriction is designed to prevent
possible conflicting interpretations arising from minor

6
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inconsistencies between the wording of national and local rules,
and’ to lessen the risk that any significant local practlices may
be overlooked by lnclusion in local rules that are unnecessarily
long. The prohibitions contained in this rule apply to local
rules that are inconsistent with, or duplicative of, the Federal

_‘Rules of Civil Procedure that are incorporated by reference or

made applicable by these rules.

- TbIS‘%uIé is amended further to require that local rules be
numbered or identified in conformity with any uniform numbering

‘system' that may be prescribedkby"thgvaudicial Conference. A

uniform. nunbering or identification "system would pake it easier
for the bar that is increasingly national in scope to locate a
local rule that is applicable to a particular procedural issue.

The change in the parase "not jinconsistent with" to

"congistent wit
to Rule 8018 and F.R.Civ.P. g3, and to therlanguage in 28 U.S.C.

§ 2071.

h* is.stylistic and conforms to similar amendments
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Exhibit B

Rule 8018. Rules by circuit Councils and Distriot Courts

have authorized bankruptcy appellate
he district courts may

circuit councils which
panels pursuant to 28 U.S.C. § 158(b) and t

by action of a majority of the judges of the council or district

court make and amend rules governing pr;ctice and procedure for

appeals from orders or judgments of bankruptcy judges to the

respectivé bankruptcy appellate panel or district‘courtT—nee

imconsietent consistent with. but not duplicative of, the rules
of this part VIII. Rulec 83 F.R.Civ.P. governs the procedure for
making and amending rules to govern appeals. Local rules made

pursuant_to this rule shall be numbered or jdentified in
conformity with any uniform gystem Qrescxibed by the Judicial
Conference of the United States. In all cases not provided for
by rule, the district b&urt\or the bankrﬁptcy appellate panel may
regulate its practice in any manner rot—ineensiatent consistent

with, but not duplicative of, these rules.

COMMITTEE NOTE

, This rule is amended to prohibit local rules that are merely
duplicative of, or a restatement of, Part VIII of the Federal
Rules of Bankruptcy Procedure. This rule is amended further to
require that local rules be numbered or identified in conformity

with any uniform numbering system that may be prescribed by the

" Judicial Conference. Sae the Comnittee Note to Rule 9029.

The change in the phrase “not inconsistent with" to
wconsistent with is stylistic and conforms to similar amendments
to Rule 9029 and F.R.Civ.P. 83, and to the language in 28 v.S.C.

§ 2071.
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- Exhibit C

a 9037. Taechnic 8

The Judicial Conference of the United §§a§gg_mgx_gmgnd_gng§g
rules to mske them consistent jn form and style with statutory

to correc

COMMITTEE NOTE

This rule is added to enable the Judicial conference to make
minor technical amendments to these rules without having to
burden the Supreme Court or Congress with such changes. This
delegation of authority will lessen the delay and administrative
‘burdens that can encumber the rule-making process on minor non-
controversgial, non~-substantive matters. For example, this )
authority would have been useful to make the change in the Rule
2005 that became necessary when the new title of "Magistrate
Judge" replaced the title uMagistrate" as a result of a statutory

change. .
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Draft rules of the
Advisory Committee on
Criminal Rules
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Advisory Committee on Criminal Rules 1
Rule §7
Fall 1992

RULES OF CRIMINAL PROCEDURE

Rule 57. Rules by District courts

a) IH GENERAL. Eacn distfict court by action of a
majority of the district judges thereef may from time to
time, after giving appropriate notice and an opportunity to
comment, make and amend rules governing its practice that

are not inecensistent consistent with, but not duplicative

of, these-rules the rules adopted under 28 U.S.C. § 2072 and

2075. Any local rule must be numbered or identified in

conformity with any uniform system prescribed by the

Judicial Conference of-the United States. In all cases not

provided for by rule, the district judges and magistrate

judges may regulate their practice in any manner consistent

with the rules adopted under 28 U.S.C. § 2072 and § 2075 and

those of the district in which they act,

(b) EFFECTIVE DATE AND NOTICE. A local rule so adopted

shall take effect upon the date specified by the district
court and shall remain in effect unless amended by the
district court or abrogated by the judicial council of the
circuit in which the district court is located. Copies of
the rules and amendments so made by any district court shall
upon their promulgation be furnished to the judicial council

and the Adninistrative Office of the United States Courts
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Advisory‘Committee on Criminal Rules 2
Rule S?7
Fall 1992

RULES OF CRIMINAL PROCEDURE

and shall be made available to the public. 3In-ail-cases-net
provided-by-rule;-the-distriet-judges-and-magistrate-judqes
may-reguiate-their-practice-in-any-manner-not-ineonsistent

with-these-ru}és—or-these—ef-the—districb-&n-whieh-they-actr

COMMITTEE HOTE

Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure. But
experience has demonstrated several problems. The
amendments are intended to address those problems. First,
as originally written, Rcle 57 only prohibited rules which
were. inconsistent with the rules of criminal procedure. Mo
mention was made of local rules which might attempt to
paraphracse or merely duplicate an existing rule of criminal
procedure.. Such duplication can confuse practitoners where
it is not entirely clear whether the national or local rule
should prevail. Duplication can also obscure any local
variations or special requirements. The amendment now
specifically prohibits such. The prohibition would also
apply to local rules which merely attempt to paraphrase a
rule of criminal procedure. .

Second, the absence of any uniform numbering of local
rules can become an unnecessary trap for unwary counsel who
may be unaware of applicable local provisions. To remedy
that problem, the arendments require that local rules
conform in nunbering with any uniform system of numbering
devised by the Judicial Conference of the United States.
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Advisory Couaitteé on Criminal Rules 1
Rule 59

Spring 1992

RULES OF CRIMINAL PROCEDURE

Ru}e 59. Effective Datey Technical Rsendaents

fa) Thése rules take éffect on the day which i% 3
sonths subséquént to the aAdjournaent of thé first regular
session 6f thée 79th Condréss, but if that day is prior te
September 1, 1845, then they také effect on September 1,
1945, They govérn a1l cridindl proceedings thereafter
commenced and so far as just and practicable all proceedings

thén pending.

(b)) The Judicial Conferénce 6f thé Unjted States mdy

amend these rules or explianatory nhotes to-conform to

statutory changes, to correct erroré in grammar, spelling,

cross-references, or typography and to make other simjilar
|

technical changes of form or stylb,

COMMITTEE NOTE

The amendment is intended to streamline the process of
correcting clerical or other technical matters which appear
from time to time in the Rules. For éxanple, recent
technical amendsents were requirtd in Rule S4 to reflect
superseding statutes which affected the prosecution of cases
in Guam and the Virgin lslands by indictment or information,
Currently such changes are formally reviewed by the Suprene
Court and Congress pursuant to the Rules Enabling Act.
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Criminal Rules Advisory Cossittee ' 1
Fed. R, Evid. 1102 .
Spring 1992

FEDERAL RULES OF EVIDENCE

Rule 1102. Amendments
Amendments to the Federal Rules of Evidence may be made
as provided in section 2072 of title 28 of the United States

Code. The Judicial Conference of the United States may

amend these rules or explanatory notes to conform to

statutory changes, to correct errors in grammar, spelling,

cross-references, or typography and to make other similar

technical changes of form or stvle,

COMMITTEE NOTE

The amendment streamlines the process of correcting or
changing clerical or technical matters which appear fronm
time to time in the Rules., For example, a purely technical
change was made recently to the statutory reference in Rule
1122 to reflect statutory changes in the stitutes governing
the procedure for promulgating rules of procedure and
evidence. Currently such technical changes are formally
reviewed by the Supreme Court and Congress pursuant to 28
U.S.C. § 2071, et. seq..
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Draft rules of the
Advisory Committee on
Appellate Rules
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Rule 47. Rules by of a Courts of Appeals

After giving appropriate public notice and opportunity for
ngméntL E each court of appeals by action of a majority of
the circuit judges in reqular active service may frem—time

to—time make and amend rules governing its practice ret—in
. 1 U

that are consistent with, but not duplicative of, these

rules adopted under 28 U.S.C. § 2072, ¥n-ell-eeses—net

prev%ded—{ef—by—fa}eT—%he—eear%e—ef—epﬁea&s—ﬁey—feéa%e%e

their—preetice—in—eny—manner—not—inconsistent—with—these

rules A1l 11 licable di g y
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Rule 50. Technical and Cconforming Amendments

The Judicial Conference o]

these rule

spelling,

nonsubstantive chan

with statutory amendments, or to make ot

technical

s to correct errors or inconsistencies in grammar,

cross-references, or typography, to make

!

ges, essent1a1 to conformlng these rules

her simliar

oo \H .

changes.

f the United states may amend - - |
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE l o
OF THE ‘ Q

JUDICIAL CONFERENCE OF THE UNITED STATES o2
WASHINGTON, D.C. 20544 F 75%
ROBERT E. KEETON . CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
PETER G. McCABE
SECRET A?RY SAM g‘.v :_OASIESR, JR.

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
Memorandum BANKRUPTCY RULES

TO: Robert E. Keeton, Members of the Standing Committee, Chairmen
of the Advisory Committees, and Reporters

FROM: George C. Pratt, Chair
Subcommittee on Numerical and Substantive Integration

RE: Renumbering and Reintegration of the Federal Rules

DATE: November 25, 1992

Attached please find a copy of a Memorandum discussing possible
renumbering and reintegration of the Federal Rules. This Memorandum was
distributed to our Subcommittee October 29, 1992. The Subcommittee plans
to meet to discuss this document while we are in Asheville. We intend to
report on our discussion at the Standing Committee meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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JUDICIAL CONFERENCE OF THE UNITED STATES
o WASHINGTON, D.C. 20544 ~

' ROBERT E. KEETON ‘ CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN ‘ ’ KENNETH F. RIPPLE ‘

3

-APPELLATE RULES
SAM C. POINTER, JR.

Civil ﬂULES
i . WILLIAM TERRELL HODGES
o CRIMINAL RULES
MEMORANDUM EDWARD LEAVY
: BANKRUPTCY RULES
TO: - Subcommittee on Numerical and Substantive Integration
FROM: - Daniel R Coquillette, Reporter
" - Mary P. Squiers, Consultant

DATE: October 29, 1992
RE: Renumbering and Reintegration of the Federal Rules

_ Judge Pratt has asked that the attached Memorandum by distributed to you for your
teview and comment. We invite your reactions to this document.

As you may recall, the Standing Committee is interested in examining the feasibility

" “and desirability of renumbering and reintegrating the Federal Rules at its December 1992
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meeting in Asheville, North Carolina, with guidance from your Subcommiittee. At the June

11992 Standing Committee meeting, we were instructed to prepare options on federal rule

" renumbering for the Subcommittee. The attached docurnent consists of four options based
in large part on siiggestions and prior memoranda from both Judge Keeton and Judge Prat.

 After consideration of the various options by the Subcommittee, we plan to submit its

" views and final recommendation to the Standing Committee comfortably in advance of the
December 17 meeting.

. Judge Pratt has requested that any comments about the renumbering and
reintegration be directed to him by memorandum, with copies to the other members of the
Subcommittee. After receiving these comments, he will comrhunicate with the
Subcommittee. :

< _If you have any questions, please call either of us directly at (617) 552-4340 (Dan)
or(617) 552-8851 (Mary). , -

cc: Hon. Robert E. Keeton
Joseph F. Spaniol, Jr.
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‘WASHINGTON, D.C. 20544

- APPELLATE RULES ‘
SAM C. POINTER, JR. ' .
CIVIL-RULES
WILLIAM TERRELL HODGES
‘ ‘ CRIMINAL RULES
MEMORANDUM EDWARD LEAVY
, : BANKRUPTCY RULES
" TO: | ' Subcommittee on Numerical and Substantive Integration
FROM:  Daniel R. Coquillette, Reporter
- Mary P. Squiers, Consultant
DATE: " October 29, 1992
RE: Renumbering and Reintegration of the Federal Rules
i i .

k At the Standing Cgmmit_;ge meeting of June 18, 1992, we were instructed to .
_ prepare options on federal rule renumbering for the Subcommittee. The objective is to
* discuss these options and to expréss a preference to the Standing Committee before the

o . December 17 Committee meeting in Asheville, North Carolina. Judge Pratt has requested

. that you send your comments on these options to him, with copies to the rest of the
~ Subcommiitee. We will then draft a report expressing the Subcommittee's '
- recommendations to the Standing Committee in November.

: - We have tried to keep in mind some of the purposes that can be achieved with a

. unified system. Most importantly, we want to be sure that all the rules, and cases

interpreting rules, are as accessible as possible to practitionérs and the bench, both through

traditional methods and through the various computer services. In addition, we hope to

. highlight accidental differences among similar rules, with a view toward ultimately
eliminating these differences. ‘

~ Substantive integration could reduce the volume of rules. There is some
needless repetition. There is also value in an internally consistent package of directives.

. Regulations. will be more accéptable to all if they are better organized. Of course, this

purpose can be partly achieved just by better numbering .

o Several issues deserve attention at the outset. The first is whether the computer
. services will be able to accommodate changes proposed by the Subcommittee. We
~ consulted with both Lexis and Westlaw. Representatives from both companies were
understandably reluctant to make any firm commitment until they knew exactly what the
_ Subcommitiee would propose. They were, however, eager to comment and suggested that
~'we submit to them the preferred Subcommittee Options. They were very appreciative of

our tontacting them at this initial stage.

]

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F. RIPPLE
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spaces, and periods and that, generally, the Lexis syst
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~ .. ... Westlaw can make programmatic changes so that users can retricve information,

_even if our system is not Westlaw's ideal choice. We asked about the use of periods,

Hyphens, and spacing, Interestingly, a space in the numbering could lead to problems for
Westlaw. For examiple, simply adding an A in front of all ¢ivil rules, separated by a space,

" could be problematic. Rule 16 would become: A 16. This search request in the Westlaw
. system would retrieve any A adjacent to any 16, resulting in a huge number of items being
~ retrieved, most of which are inapplicable: If a user wanted to only search forAl6asa

unit, she would have to use parentheses: "A 16". Westlaw explained that it could prompt

- the user with additional instnictions at that point to tell her to insert the parentheses, butitis
“an extra, and potentially cuambersome step.

.. Lexis explained that it did not see any particular problems with hyphens,

m could accommodate any

numbering change. g

Another issue conc‘qx'riégthe work of the Local Rules Project. Many individual

jurisdictions have now been persuaded to renumber their loeal rules in conformance with

“the suggestions of the Project and the Standing Commiittee. The Project has suggested, for
- example, that a lo¢al rule concerning pretrial practice that was originally numbering "27" be
"fenurmbered as "LR16.1," following the structure of the Federal Rules of Civil Procedure.

_ If the Civil Rules change numbers, these local rules will also have to be changed. This

may not present an insurimountable problem, but it does suggest an argument for retaining
the structure of the existing rule numbering. | o J

_. . . Athird issue concems exactly what rules will be subject to renumbering or
substantive integration. There are rhary possibilities. For example, the Civil and Criminal
Riiles ¢an be renumbered and integrated; without including the other Federal Rules. The
Civil and Criminal Rules concern courtroom activities at the trial level undertaken by the

"% majority of trial attomeys. This reasoning could also lead to incorporating the Rules of
- Evidence. One could justify éxclusion of the Bankruptcy Rules. These are only used by

I° e ] 0 .

bankruptcy practitioners and not by most attorneys in federal court. On the other hand, the

Bankruptcy Rules rely to a-great éxtent on the Federal Civil Rules, so there may be strong

 justification for integrating the Bankruptcy Rules with all of the other rules relating to trial
. in the federal system. One may want to include Appellate Rules in this integration,

particularly if those are the only remaining unintegrated Rules. Alternatively, one may
conclude that these Rules address a sufficiently differeént set of circumstances and that they

should remain distinct.

A fourth issug_lg:ppqe‘mvs;;hc on-going work of the Subcommittee on Style. This
Subcommittee has been extensively involved in a stylistic rewriting of the existing Federal

‘Rules of Civil Procedure. Itiis our understariding that they will soon-move on to tackle the

other rules in similar fashion, Additional changes to the Federal Rules, such as

" _renumbering and reintegration, may meet with resistance if undertaken at the same time.
" On the other hand; the entire job could be completed simultaneously.

. Lastly, orie may want to consider integrating certain directives found in the
United States Code that are applicable to trial and appellate practice, For example, there are

~_.numerous provisions in Title 28 that bear on a civil trial or appeal in the federal system.
- . There are other re
e, (IRS)~On'the'ott
. may be problema
from the rulemaking|

' Congressional authori

1atéd provisions in Title. 18 (criminal), Title 21 (drugs), and Title 26

- hand, such’an endeavor may be perceived astoo cumbersome. It also
that these provisions were enécted by Congress in a manner distinct
tocess so that integrating them may appear to be a usurpation of

_ ional auth tgi., If they are only being moved for ease in retrieval, perhaps that
can be better achieved by the publishing companies when they compile texts for
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- -, .- ‘practitioners, as is currently the case.” With all these arrangements, it is important that the
RN ‘PaCI(age does'not become so Iarge asto be burdensome to a practitioner. If acivil :
SISO gracnnoner has to consult numerous’ ‘pages ¢ of criminal, a appellate, and bankruptcy directives
L ge lost. The options outlined .

 just to move between two civil rules, then efficxency may
o below do not mvolve any US. Code provxsxons.

R We are including four options that draw heavily on suggesuons and pnor
- .. * memoranda from both Judge Keeton and | Judge Pratt
- 717 to the memorandum of July 6, 1992 to this Subcomm
.« 7 .. memorandim of May 27, 1992 to.the Standing Comir

B addmonal coples of those memcranda, pIease simply

1(617) 557~4340

: . The four’ opnons vary | from ,the,‘least ambition
, Lette: or Nutnber Prefix”) to the most ambitious ("
~ ‘and Start Qver"), with 0pt10n 4 \added as a disciissior
- ° mattet, we predxct that most discussion will cener on
o5 Prefix” ') and Option 2 ("Integratmn of lee Rules"),.
- Appendix A, which begins to explore in specific te
opinion, both Opnon 1 and Opnon 2 are perfectly feas

achxeved.

Ty A Ietter preﬁx wnh no preﬁx for tfae ‘
efore Appe late Rules, "B" could:be|
exted bef the Rules of Eviden
29" ‘or "C 29" or "C29

1 p‘am ular, We draw your attenuon

ee (Judge Keeton), If anyf‘
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. .4) . A number prefix with one for the Civil Rules. The numbers "1" through
275 "5 could be inserted before each of the sets of Rules. For example,
* - Criminal Rule 29 becomes "3.29" cr "3-29" or "329".

- - - Anadvantage of these options is that the basic number of each of the Rules does
not change. Thus, a practitioner does not have to relearn a new system of numbering.

-' - :, - * Another advantage is that, with 1) and 3), above, the numbering of the local rules of the
© Lt distriet courts will not need to be changed. Another possible advantage is that a practitioner
~"will not need lengthy instruction, or even ‘additiphal Instruction, to retrieve the material

from a computer base.

. Anadvantage of 3.b) is that i, in the future, rulemakers prefer having a set of _
‘provisions common to'all rules, that can be accomplishied without changing the other rules:

. They can leave the Civil Rp,les as they,agggggw,qu use the 101 ;hrbugh 200
~ series for the common provisions; or, ‘ . :
: They can use the 1 m:;dugh 100 serizs for the common provisions and th‘é 101
through 200 seriés for the Civil-Rules by adding a “1" prefix for the Civil
Rules. .o '

A disadvantage with 2) and 4) above, s that the numibering of the local district.

o

- . court rules would néed to be altered. There is also no particular internal consistency

~ be substantivel; ; ¢ al = thun §
~ that have a potential cognate rulein the Criminal Rules. All of these rules are not exactly
~ identical with each other, nor are they intended to be so in all cases. There,may be a large

expressed by any of these arrangéments. As they only invelve renumbering, the quantity

of rules is not diniinished. Further, minor but iroublesome variations among like rules are
not highlighted. ‘ . , o

Il

o . Integration of Like Rules, This option igv61\gfcs integrating like )
‘tules. Similar rules can be integrated and then placed at the beginning of a list of rules. .
For example, Civil Rule 1, concerning the scope of the civil tules, could be integrated with

.~ Criminal Rule 1, concerning the scope of the criminal rules. This particular rule needs a
- title or designation or prefix to distinguish it from other rules.. (E.g., General Rule 1, Rule
. 1.1, Rule A.1) The other rulés can be renumbered in one of at least two-ways. | First, the
remaining rules can be completely renumbered, consistent with the integrated rules, (E.g.,

‘Civil Rule 1, 2, 3, Rule 2.1, 2.2,2.3, Rule B.1, B.2, B.3) “Another suggestion is.to use

. “one of the possibilities outlined in Option 1, abqqu.‘ktt;pihg.thé numbers as they are now -
- and simply deleting those rules that are being integrated in | “ nof th ‘
"~ there would be no Rule 1 in the civil rules section and tha civil rules would begin with Rule

in thie first portion of the rules. So,
2, concerning one form of action, for which there is no criminal equivalent.
A Boston College law student, Joseph Ccmeno,;has\_bg:‘eh very ‘helpfulf tousin

‘preparing Appendix A which is La}‘trtgcli;edlj to this Memorandum, Essentially, Appendix A is
an initial screening of the Federul'Rules to deteraine how much integration may be

‘possible. Specifically, Mr. Centeno was charged with reviewing the Civil and Criminal

Rules to determine what overlap existed in general subject matter. He was nct asked to
determine whether the rules that were similar in title, but which varied in substance, should

ly integrated.. As you can see, there are more than forty existing Civil Rules

'number, however, that probubiy-should be identical in language and function.

i _One advantage of this option is that it would organize those Federal Rules
which are intended 1o govern all litigants in one place in the Federal Rules. This would
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. mduce the acmal number of rules and the overall length of the mles. It would also provide
* Some consistency and logic to the arrangement of the rules.

= A dxsadvantage of this option is that it Tequires renumbering of most, 1f not all
‘ All practitioners and judges would need to relearn a numbering system. In
an | ‘ml lirigant would need to Took in two places to determine if there werean -
* “applicable rule—in the portion of the rules that are applicable in both cnmmal and cml

i art.Qver. Theexlstmg
_ ,numbenng system can be removed and the mles arranged and integrated y with no attempt to
"preserve any of the existing format and structure. -This is similar to Option 2 but it assumes
_ that there iS no interest in maintaining the existing rules in the same form as they currently
" exist. For example there canbéa secnon of rules apphcable to all hngants s in Option 2.

s The remammg rules can become subparts ‘under broad’ headmgs or rules. "All rules relatin g

to the commencement of an action, for instarice, ¢an be it part 2 of the rules and either
numbered sequenually (regardfess of whetlier they are criminal, civil, bankruptcy.. ), or
organized under broad titles with subparts. fordifferent subcategories (e.g., Ri
secnon a. Civil Motions; subsection b, Summ‘ary Judgment Motubns,
rinal Motxons, subsecnon d, Pest 'I‘nal MFanons, subse npn <. Form of

subsection ¢,

‘ “;tage to, ;hxs system is that everycne would be startl A

ould be’ ‘apphcabfe. Also, rulémaking | bodies have H‘fty years of
existing system'and would have the opportunity to lise what has been
i ,farmuf tmg the new structu‘ ‘ \.'A%c})lﬂler advantage is that the

@n'ectly under
Aodel Code
ess is quite

W

Thxs is the "1f it 1snt broken dontﬁx it" posmon
- e CU 5 \Xa‘lthough imperfect, is not sufficxemly flawed to
* ‘require "i' xmg fn th s;option is adopted, the on-going work represented by:
- Appendix Am elpful to'the ruIermkmg committees.: It provxdes a‘;u‘seful starting
" ‘point for the Advisory Committees to revxew syszemancally those rtules that are so smnlar
that perhaps they shbul be identical, . | S e L e e

- ' v

et L I s
f i | 1 rohe e

. * This is not an msurmounmblc problem The ABA has developed parallcl indexes and citation systems
" that link precedents under the old Code with the new Model Rules.
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Appendix A

What follows is a brief comparison of the Federal Rules of Civil and Criminal
Procedure, First, éach of the Civil Rules is listed b{n‘umbe’r and title witha

i Cri Rule. The second portion of
this Appendix lists each of the Criminal Rules with a comment where there is an

" equivalent Civil Rule.

I
Rule 1:

Rule 2;

I1.

" Rule 3.

Rule 4:

Rule §:

Rule 6:

IIL.

Rulq_ 7; !

Rule 8:

Rule 9:

Rule 10:

FEDERAL RULES OF CIVIL PROCEDURE .

O

Scope of Rules

Scope of Rules
- Criminal Rule 1: Scope

One Form of Action
- No corresponding Criminal Rule.

Commencement of Action; Service of Process, Pleadings, Motions,
and Orders.

Commencement of Action
- - No corresponding criminal rule.

Process

- Criminal Rule 3: The Complaint

- Criminal Rule 4: Arrest Warrant or Summons upon Complaint

- Criminal Rule 6: The Grand Jury. ‘

- Criminal Rule 9: Warrant or Summons Upon Indictment or Information.

Service and Filing of Pleadings and Other Papers
- Criminal Rule 49: Service and Filing of Papers
Time '

- Criminal Rule 45: Time.

Pleadings and Motions

~ Pleadings Allowed; Form of Motions
- Criminal Rule 12: Pleadings and Motions Before Trial

- Criminal Rule 47: Motions

- - General Rules of Pleading
- Criminal Rule 12: Pleadings and Motions Before Trial

Pleading Special Matters
- No corresponding criminal rule.

Form of Pleadings
- No corresponding criminal rule.
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-Rule 11: _ Signing of Pleadings, Motions, and Other Papers; Sanctions
- =71 -No con'espcmchng criminal rule.

2: . Defenses and Objections :
e No corresponding criminal mle

3 uﬁte‘iicza‘imand‘c‘:ms‘s;cm aim
No coxreSpondmg cnmmal rule.’

Rule 14: = Third-Party Practice
deT -No  corresponding criminal rule.

. Rule15: -Amended and Supplcmental Pleadmgs
"~ -~ «No corrésponding criminal rule.

Rule 16:  Pretrial Conferences; Scheduling; Management
Cnmmal Rule 17.1: Pretrial Conference

Iv. Partles

Rule 17:  Parties Plaintiff and Defendant; Capacity
- -No correspondmg criminal rule.

Rule 1_8: » Jomder of Claims and Remedies
- - No corresponding criminal rule.

- -Rule19: Joinder of Persons Needed for Just Adjudication
"~ -Nocorresponding cnmmal rule.

Rule 20:  Permissive Joinder of Part1es
- «No corresponding criminal rule.

Rule21:  Misjoinder and Non-Joinder of Parties.
~ *- - =No corresponding criminal rule.

Rule22: Interpleader L
- No corresponding criminal rule.

Rule 23:  Class Actions
: - No corresponding criminal rule.

- Rule 23.1: Derivative Actions by Shareholders
\ - No corresponding criminal rule. ‘

Rule 23.2: Actions Relating to Umncorporated Associations
. =~ - No corrésponding criminal rule. .

Rule24: Intervention
- No corresponding criminal rule.

Rule 25:  Substitution of Parties
- No corresponding criminal rule.

V. _ Depositions and Discovery
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Rule 26:

Rule 27:
‘Rule 28:

Rule 29:

Rule 30:

Rule 31:

Rule 32:

Rule 33

Rule 34

Rule 35:

Rule 36:

Rule 37: ‘

VI.
Rule 38:

Rule 40:

Rule 41:

< SR

Page 8
General Provisions Governing Discovery
- Criminal Rule 16: Discovery and Inspection.

Depositions Before Action or Pendm g Appeal
- Criminal Rule 15: Depositions = -

Persons Before Whom Depositions May be Taken
- Criminal Rules 15(a) and 15(d): Depositions.

Stipulations Regarding Discovery Procedure

- Criminal Rule 15(g): Depositions by Agreement not Precluded.

Deposmons upon Oral Examination
"= Criminal Rule 15(a): Depositions

Depositions upon Written Questions
- Criminal Rule 15: Depositions

- Use of Depositions in Court Proceedings

- Criminal Rule 15(e): Depositions

Interrogatories to Parties
- No corrésponding criminal rule.

Production of Documents and Things and Entry upon Land

-~ - Criminal Rule 16(a)(1)(C): Government Documents and Tangnbles.

Cnmmal Rule 16(b)(1)(A): Defendant Documeénts and Tangibles.

Physical and Mental Examination of Persons
- Criminal Rule 16(b)(1)(B): Reports of Examinations and Tests.

. Requests for Admission

- No corresponding criminal rule.

Failure to Make or Cooperate in stcovcry Sanctions
- Criminal Rule 16(c): Continuing Duty to Disclose
- Criminal Rule 16(d)(2): Failure To Comply With Requests

Trials

Jury Trial of Right

_ - = Criminal Rule 23(a): Trial by Jury
Rule 39;

Trial by Jury or by the Court
- Criminal Rule 23: Trial by Jury or By the Court.

Ass1gnment of Cases for Trial
- No correspondmg criminal rule.

Dismissal of Actions
- Criminal Rule 48: Dismissal.



Rule 42:

= Ru1§43
: Ru1e44
Rele S4.1:
Rule 45
Rule 46:
Rule 47:
Rule 48
Rule 49:
Rule 50

Rule 51:

Rule 52:
“". " - No corresponding ¢criminal rule.

Rule 53:

Page w9

| Consohdauon, Separate Tnals
e Criminal Rule 8: Joinder of Offcnses and Defendants
- = Criminal Rule 13: Trial Together of Inchctments or Informauons.

; Takmg of Testimony

Cmnmal Rule 26: Takmg of Tesnmony

Proof of Ofﬁcxal Record

Cmmnal Rule 27 Proof of Ofﬁcxal Record

Dete; rmmatxon of Forexgn Law “ :
- Criminal Rule 26.1: Determination of Fore:gn Law -

- Subpoena

- Crmmal Rule 17: Subpoena

Exceptions Unnecessary

-~ Criminal Rule 51: Exceptions Unnecessaxy

Selection of Jurors
= Criminal Rule 24: Trial Jurors.

Numbcr of Jurors - Participation in Verdict
Criminal Rule 23(b) Jury of Less Than Twelve

Specxal Verdicts and Interrogatoncs

" - No corresponding criminal rule.

Judgment as a Matter of Law i in Actions Tried by Jury
- No corresponding criminal rule.

Instructions to Jury: Objecuon

“ -No correspondmg criminal rule.

Findings by the Court Judgment on Partial Fmdmgs

Masters
- No corresponding criminal rule.

VII. Judgment

Rule 54:
Rule 55:
Rule 56

Rule 57:

Judgments; Costs

- Rule 32(b) corresponds to Judgments, but there is no criminal rule for costs.

Default
- No corresponding criminal rule.

Summary Judgment

* < Criminal Rule 29(a): Motion for Judgment of Acquittal.

Declaratory J udcments
- No correspondmg criminal rule.

T
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Entry of Judgment

*+ ' = No cormresponding cnmma]l rule.

Rule §9:

Rule 60:
Rule 61:

Rule 62:

- Rule 63:

New Trials; Amendment of Judgmcnts

- Criminal Rule 33: New Trials. -
- Criminal Rule 32.1: Rcvocauon or Modification of Probanon or Supemsed {

Release.
" = Criminal Rule 35: Con'ecnon of Sentence.

_Clerical Mistakes and Relief from Judgment or Order

- Criminal Rule 36: Clerical Mlstakes
Harmless Error

' Criminal Rule 52: Harmless Error.

Stay of Proceedings to Enforce a J udgment
- No corresponding criminal rule.

 Inability of Judge to Proceed

- Criminal Rule 25:J udge, Disability

VHI. Provisional and Final Remedies

Rule 64:
Rule 65:

Rule 65.1

/ Rule 66

Rule 67:

- Rule 68:

Rule 69:

 Rule 70:

Rule 71:

~ Seizure of Person or Property

- No corresponding criminal rule.

Injunctions
-No coxrespondmg criminal rule.

Security - Proceedings Against Sureties
- No corresponding criminal rule.

- Receivers Appointed by Federal Courts

- No corresponding criminal rule.

Deposit in Court
- No corresponding criminal rule.

Offer of Judgment
- No corresponding criminal rule.

Execution :
- No corresponding criminal rule.

Judgment for Specific Acts; Vesting Title
- No corresponding criminal rule.

Process in Behalf of an Against Persons Not Parties
- No corresponding criminal rule.

IX.  Special Proceedings

Rulc 71A: Condemnation of Property

- No corresponding criminal rule.
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Magistrates; Pretnal Orders

“:«Rule 5'and 40(a) correspond in the cnrmnal mles

Rule73: .Maglsuates; Trial by consent and Appea.l Opnons VZ‘ \ |

;.= No corresponding criminal rule.

Rule 74:

Rule 755

Rule 76:

‘Method of Appeal from Maglstrate to- sttnct Judge Under Txﬂe 28 US.C. §

- 636(c)@)and Rule 73(d)”
= No corresponding criminal rule.

. Proceedings on Appeal from Magxstrate to sttnct 3 ud ge Under Rule 73(d)
"= No cotresponding criminal rule.

4
1“‘
b

- Judgment of the District Judge on the Appeal Under Rule 73(d) and Costs
~ - No corresponding criminal rule. |

X. District Courts and Clerks

Rule 77:

Rule 78

- Rule79:

Rule 80:-

District Courts‘ and Clerks
- Criminal Rule 56: District Courts and Clerks

Motion Day
- Criminal Rule 12(c) Pleadings and Motions Before Trial.

Books and Records Kept by the Clerk and Entries Therein
- Criminal Rule 55: Records.

Stenographer; Stenographic Report or Transcnpt as Evidence

= No corresponding criminal rule.

XI. General Provisions

Rule &;1::’

Rule 82:

Rule 83:
Rule 84
Rule 85:

Rule 86;

&hcablhty in General
iminal Rule L: Scope.

Junsdxcnon and Venue Unaffected

. = Criminal Rule 57: Rules by District Courts.
_Rules by District Courts

- Criminal Rule 57: Rules by District Courts.

Forms
- No corresponding criminal rule.

Tite
=~ Criminal Rule 60: Title.

Effective Date
- Criminal Rule 59: Effective Date.
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Rule 1:

Rule 2:

Ca pieces

Pégc 12

FEDERAL RULES OF CRIMINAL PROCEDURE |

Scope, -Purpose, and Construction

Scope
- Civil Rule 1: Scope
- Civil Rule 81: Applicability in General

- Purpose and Construction

1L Preliminary Proceedings

Rule 3:
Rule 4:
Rule 5:

Rule 5.1:

The Complaint
- Civil Rule 4: Process

Arrest Warrant or Summons upon Complaint

" Civil Rule 4: Process

Initial Appearance Before the Maglstrate
- Civil Rule 72: Magistrates; Pretrial Orders

Preliminary Examination

IIl. Indictment and Information

Rulg 6

Rule 7:
Rule 8:

Rule 9:_

The Grand Jury
- Civil Rule 4: Process

The Indictment and the Information

Joinder of Offenses and of Defendants

- Civil Rule 42: Consolidation; Separate Trials

Warrant or Summens Upon Indictment or Information
- Civil Rule 4: Process

IvV. Arraignment and Preparation for Trial

Rule 10:
Rule 11:
Rulg_ 12;

Rule 12.1:

Rule 12.2:

Rule 12.3:

Arraignment
Pleas
Pleadings and Motions Before Trial; Defenses and Objections

- Civil Rule 7: Pleadings Aliowed; Form of Motions
- Civil Rule 8: General Rules of Pleading :

- - Civil Rule 78: Motion Day

Notice of Alibi

Notice of Insanity Defense or Expert Testimony of Defendant’s Mental
condition: -

Notice of Defense Based Upén Public Authority




Rule 13:

‘Rule 14:

=227« Civil Rule 27: Depositions Before Acuon or Pendmg Appeal -

Rule 16:

Rule 17: A

Page 13

~ Trial Together of Indu:tments or Informanons L

- C:vﬂ Rule 42: Consolidation; Separate Trials
Rehef from Prejudwxal Joinder

Depositions

- Givil Rules 28-32

Discovery and Inspection

- Civil Rules 26, 34-37.

Subpoena |
- Civil Rule 45' Subpoc.na

Rule 17.1: Pretnal Confcrence

- Civil Rule 26: Pretrial Confcrences, Scheduling; Management

V. Venue

Place of Prosecution and Trial

Rule 18:
Rule 19:  Transfer Within the District (rescinded)
Rule20: Transfer From the District for Plea and Sentence
‘Rule2l:  Transfer from the District for Trial

Rule22: Time of Motion to Transfer
VL.  Trial
Rule23: Trial by Jury or by the Court

"~ -CivilRule 38-39, 48
Rule24:  Trial Jurors

~ . - Civil Rule 47: Selection of Jurors
Rule25:  Judge; Disability

" - - Civil Rule 63: Inability of Judge to Proceed

Rule26:  Taking of Testimony

- Civil Rule 43: Taking of Tesnmony

Rule 26.1: Determination of Foreign Law

Rule 26.2:

Rule 27:

Rule 28:

- Civil Rule 44.1: Determination of Foreign Law
Production of Statements of Witnesses

Proof of Official Record
- Civil Rule 44: Proof of Official Record

Interpreters
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Rule29:  Motion for Judgment of Acqulttal
"~ -Civil Rule 56: Motion for Judgment of Acqmttal
Rule 29.1: Closmg Argument
Rule30: Instructions
Rule31:  Verdict
V. Judgment

Rule 32:  Sentence and Judgment
i - Civil Rule 54: Judgments; Costs

Rule 32.1: Revocation or Modification of Probation or Supervised Release
- = Civil Rule 59: New Trials; Amendment of Judgments

Rule 33: New Trial
- Civil Rule 59: New Trials

Rule34:  Arrest of Judgment

Rule35: Correction of Sentence
©° - Civil Rule 59: Amendment of Judgments

Rule36:  Clerical Mistakes
- Civil Rule 60: Clerical Mistakes

VIII. Appeal (Abrogated)

Rule 37: Tgking Appeal; and Petition for Writ of Certiorari (Abrogated)
Rule38:  Stay of Execution

Rule39:  Supervision of Appeal (Abrogated)

IX. Supplementary and Special Proceedings

Rule40:  Commitment to Another District
- - Civil Rule 72: Magistrates; Pretrial Orders

Rule41:  Search and Seizure
Rule42: Criminal Contempt
X. General Provisions
Rule44: Right toand Assi gment of Counsel

Rule45: Time
- Civil Rule 6: Time

Rule 46:  Release from Custody



 Ruled?:

Rule 48:

Rule 49:

Rule 50:

Rule 51: -
7 JCivil Rule 46: Exceptions Unnecessary

Rule 52. -

Rule 53:
Rule 54:
Rule 55:

Rule 56:
Rule 57:

Rule 58:

Rule 59:

Rule 60:

Page 15 |

Monons

= Civil Rulé 7 Pleadmgs A‘Howed, Form of Mouons o

Dismissal 7
- Civil Rule 41: Dismissal of Actions

Service and Filing of Papers

* = Civil Rule 5: Service and Filing of Pleadings and Other Papcrs -
- Calendars; Plan for Prompt Disposition

Exceptions Unnece

Harmless Error and Plam Error

"« Civil Rule 61: Harmless Error

Reguilation of Conduct in the Court Room
Application and Exception
Records

. - Civil Rule 79: Books and Records Kept by the Clerk

- Courts and Clerks

- Civil Rule 77: District Courts and Clerks

‘ .Rules by District Courts
* - Civil Rules 82-83.

Procedure for Misdemeanors and Other Petty Offenses

Effective Date
- Civil Rule 86: Effective Date

Tite
- Civil Rule 85: Title
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ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
GHAIRMAN : KENNETH F. RIPPLE
ET‘ £R MCCAE - -APPELLATE RULES
P s:-:cgé-rmv = SAM C. POINTER, JR. -
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
MEMORANDTUM © . BANKRUPTCY RULES

TO: Members of the Standing Committee
Chairmen of the Advisory Committees

'FROM: Robert E. Keeton
DATE: November 12, 1992

SUBJECT: Standing Committee: Philosophy of Task

Attached is a copy of Judge Stotler's letter of July 31,
1992 to me on the subject of this memorandum. I was immediately

_attracted to the idea of placing this on the agenda of our December
_‘meeting. I decided to defer sending the letter to you until a time

near enough to the meeting that it would go on your front burner
and you might bé inspired to send something in writing to John
Rabiej for distribution among us before we arrive for the meeting.

, This item will be on our agenda at a time on Thursday or
Friday (probably Thursday afternoon), when we might hope to have
the maximum number of Advisory Committee Chairmen with us to
participate in the discussion.

o osure W
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swu? m:m-ﬁss ol
wé m;ﬂhﬂ 3@? - ’ Jl.ﬂy 31, 1992 FTS /1982058 -
T Judge Hoberl E Keeton 1 ‘ -
V.S District Court _ ]
L ‘(Roam 308, John W. McCormack o |

. ., Post Office & Courthouse L
Boston, Massachusetts 02109 | - -
nding Committee: _Philosoph | ”J

Dear Judge Keeton: 1 )

_ _ In light of June's three-day labor, | have reflected on the contribution
the committee members are expected to make. Several times members referred
to keep\‘ng thelr eye on the good of the order but then felt constrained to reflect
the practices In thelr court or circult.

{ ,“4

f :
Te 4

_ . Perhaps persons holding an established judicial philosophy already

- have a clear sense of misslon as we tralpse, sometines broadly, sometimes nit- T

, pickily, through the rules .and, true 1o that philosophy, always know how their vote

. will be cast. Asl commented fo John Rable], this commitiee may be as close as
1 ever comeg to Jury duty; and, @s Is reported from that experience, the ']
- deliberations are most troubllng in the close calls. L

Perhaps the December agenda will be too laden to engage in any /|
- discussion of the phllosophy of this comnmiliiee’s task(s), but if time permits, ! &
would [lke to see the members, or at least and especlally you, Charlie Wright, and

. Joe Spaniol expc:uncf on how you view the following toples. (I would also enjoy —’
‘hearing how the long term advisory committee chalrs and their reporters also view ~t
“the Standing Qommfttee s role.) _

1.  Ediing. \ -

— 1

M
I

. Presumably we all agree in the abstract that the standing committee
: meeﬂ‘ng is not the place to re-write rules (or, not the place except when the
disagreement can be fixed then and there).

I I

]

1




Page 2 . July 31, 1992
Letter: Judge Keeton - ‘ \

Or the other hand, these "amendments by consensus” leave me uncomforiable

. &nd unsure about what we have In fact voted for. Is there a curs, such as, longer
““meetings to allow for revision by staff or, with advanced technology, a way where

we could view on an enlarged monitor the changes being proposed?
. Along the same line, do the members view a rule proposed to be .
cifculated for comment es requiring less care because k can be cleaned up later,

" or do they believe that greater care Is required Because the circulation itself sends

an important message to the legal profession and must be well formulated in the

" first instance?

2.  Deference to Advisory Committee.

... Mythought has been that these esteemed committees, their repoiters,

members, and commentators deserve a presumption of correctness. Don't they?
3. Constituency.

| note that the Committee Self-Evaluation report to Judge Gerry (cover

lélfer of July 13) indicates "no* to the question about whether membership is
*appropriately representative” and laments the absence of more praciicing

 members of the bar. Do I have a duty to canvass the Article Il district Judges to

ascertain their sentiments about the Rules and thus *represent” my constituency?

. Inkeeping with the national craze (udicial) over Long Range Planning
(LRP) (mind you, | feave In two days for the Ninth Circuit Judicial Conference to

head the first day's progrem on --guess what - LRP!), it occurs to me that my

~ questions might more properly be directed to Professor Baker. Before you choose

'that course, however, | wish to call to ‘mind the renewed interest among every
minority group extant (and surely members of this committee constitute a distinct

minority) in “story-telling.” If thera Is worth in that endeavor from early civilization
to now In the great places of learning, couldnt we indulge ourseives with some

* %gral history" about the philosophy, practices, @nd procedures of the Standing
- Committee? Maybe my letter all comes down to Judge Ellis’ repeated references:

“the memory of person runneth not to the confrary.” (Say what?)



" Page 3 | | o ~July 31 , 1992 b
- Letter: Ju‘dgq Keeton |

Xy Ptease understand I commﬂ this Interesting topic to your sound -
dlscreﬂon and If we never hear a word from you about the phlfosophy and hi story
" of this outfit, then so be It} I » | | L

. Best regards.

oo Sincerely, .. M

ALICEMAHIE H. STOTLER
v. s Distnct Judge

cc:  Professor Wright
Mr. Spaniol - =
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: COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Tu . OFTHE
~, . JUDICIAL CONFERENCE OF THE UNITED STATES
ROBERT E. KEETON R } . CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN EUCEIE ‘ - KENNETH F. RIPPLE
' X ’ APPELLATE RULES
PETER G. McCABE _ , _
SECRETARY ‘ L . SAM C. POINTER, JR.
T e CIVIL RULES
; ~ WILLIAM TERRELL HODGES
. - | CRIMINAL RULES
' EDWARD LEAVY
BANKRUPTCY RULES

'TO:  Hon. Robg:tAﬁ;,xéétbh,MChﬁirA‘
.~ - . 8Standing Committee on Rules of Practice and Procedure
FROM: . Hon. Edward Leavy, C:ha:lr
" . Advisory Committee on Bankruptcy Rules
RE:  Proposed Amendments to the Federal Rules of
. " Bankruptcy Procedure © -

DATE: November 16, 1992

.. On behalf of the Advisory Cpmmittge on Bankruptcy Rules, I
have the honor to submit proposals to amend Rules 8002(b) and
8006 of the Federal Rules of Bankruptcy Procedure.

(1) Bule 8002. Time for filing Notice of Appeal
At its meeting in September of this year, the Advisory
. Committee adopted a proposal to amend Bankruptcy Rule B002{(b) to

. conform to the proposed amendments to F.R.App.P. 4(a)(4) in two -

respects: (1) to add a motion:for relief from a judgment or order .
. pursuant . to F.R.Civ.P. 60 (made applicable by Bankruptcy Rule

- .. 9024) to the list of postjudgment motions that toll the time for -
© - .filing a notice of appeal, and (2) to provide that a notice of

appeal filed prior to disposition of a postjudgment motion does
not become a nullity, but is suspended until such disposition.

. . The proposedvqmendﬁepﬁé‘to_sgnkruptcy‘agle 8002(b) differ
‘from the proposed amendments to Appellate Rule 4(a) (4) in one

~ _respect that is worth noting. Instead of requiring that the
.. motion for relief from a judgment tinder Rule 9024 be "served"
" within 10 days after entry of the judgment in order to toll the

ppeal time,

e proposed amendment to Bankruptcy Rule 8002 (b)

e _ requires that it be "filed" within that 10-day period. The

reason for recomménding this difference is that a requirement ,

~ that the motion be filed will:enable any party to determine with
certainty, by looking at the docket on the morning of the .
eleventh day, whether such a motion is pending. This certainty
is more important in bankruptcy cases, where there is only a 10-
day appeal period and parties often rely on finality of orders

e e - - - . e et
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_before clcsing'transactions than it" 48'4n’ district court eivil
"actions where the time to appeal is 30 days s

(2) &W_Qm_ng_lssges_m_awl

‘The proposed amendment to Rule 8006 .is related to the
proposed amendment to Rule 8002 (b) .. The purpose of the amendment
' is to suspend,the 10-day period for £iling. and serving a .
“designation of the record and statement of the issues if a timely
postjudgment motion is made that suspends the time for filing a
“notice of appeal under ﬁnle aooz(h).

: - L “w .

The Advisory Committee ggguestswthatﬂthe proposed amendments
“to Rules 8002(b) and 8006 be'¢ircu ito"the bench and bar and
‘that views and comments be solicited. However, the Advisory ‘
Committee recommends that the publication period be limited so .
that the deadline for submitting comments is no later than April
15, 1993, and that there be no public bearings. - The Advisory
cOmmlttee ‘believes that a shortened comment period is necessary

‘to permit it to consider comments in time to make a final

" recommendation to the Standing Committee in June 1993. If the

Standing Committee is unable to act on these rules at its June
1993 meeting, it will delay the effectiveness of any amendments
until late 1995.

\ The Advisory Committee is concerned that, if the prcposed
amendiments to Appellate Rules 4(a) (4) and 6 are promulgated by
the Supreme Court and become effective on December 1, 1993, a

' delay in the effectiveness of the proposed amendments to

Bankruptcy Rule §002(b) may, after December 1, 1993, create a .

_ trap for practiticners who become familiar with Appellate Rules

~4(a)(4) and 6 (as amended). In essence, the rules applicable to
- appeals to the court of ‘appeals will provide that a postjudgment
~-motion merely suspends a filed notice of appeal so that there is’
no need to file a new one after the motion is decided, but the.

" rule applicable to appeals from the hankruptcy court will still

' prov1de that the filed notice of appeal becomes a nullity so that

a nzw one must be filed after disposition of the postjudgment
motion.

The Advisory Committee believes that a shortened comment
pericd without public hearings is justified because only two

" rules are being amended and the proposed amendments to Rule.

Booz(b) conform substantially to proposed amendments to the .-
'Appellate Ruleés that have been approved by the Standing Conmmittee
“and the Judicial Conference earlier this year. In addition, the
Committee's recommendation regarding these rules is unanimous and
it is highly unlikely that the proposed amendments will be
‘controversial.



.. 7 Copies of the relevant rules showing the pro osed amendment
and Advisory Conmittee Notes are enclosed. - P y
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‘Rule 8002, i!"i:’knejro: riiiig Notice of Appeal

AR T * . & ®

(b) EFFECT OF MOTION ON TIME FOR APPEAL. If any party makes

djately below, the time

applies to a timely motio“h; do—filed—by—any-pertys+

(1) under—Rule—7652¢b} to amend or:maké additional findings of fact
under Rule 7052, whether or not an—alteratien—ef granting the
motion would alter the judgment would-bBe-required—if-the-metien—is
granted; |

(2) ﬂﬁder—l%u-l-e-&e-z-.’f to alter or amend the jugigmenf under Rule 9023;
(3) a-aée-r—-Ru—]:e-éeaa- for a new ‘trial‘ Qgge; Rule 9023; or
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Affhai%igillfbewge

r eveh £iling an amended notice.

* O I R
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. COMMITTEE NOTE .

These amendxﬁents a:ev,,irite,nd,e“d‘ to conform to the 1993

“amendments to F.R.App.P. 4(a) (4) and 6(b) (2) (i).

.. This rule ;a‘rs\_,amende,d ,;pr;ovide.s‘ that a notice of appeal
filed before the disposition - of a specified postjudgment

g s

-~ motion will become ‘effective upon disposition of the motion.

P

A notice filed -before  the filing of one of the specified

o motions or after the filing of ‘a motion but before disposition

of the motion is, in- effect, suspended until the motion is

- disposed of,  whereupon, the previously filed notice
- effectively places “Jjurisdiction in the district court or
2 banky ~upﬁc’y""appe1*1a'tg "panel. o

”Bec‘a;use_ai_‘nc;tigfef b"f(ﬁéiiapé‘ail‘ will ripen into an effective

: 7apjpea1‘ upon disposition of .a'.postjudgment motion, in some
- instances there will be an appeal from a judgment that has

T . been altered substantially because the motion was granted in

- ‘whole or in part. ' The ‘appeal may be dismissed for want of
‘prosecution when: the -appellant. fails 'to meet the briefing
'scheduleé. '~ But, " the appellee’ may also move to strike the

appeal. When responding toisuch a motion, the appellant would

“have 'an opportunity to state that, even though some relief
'sought in a postjudgment motion was granted, the appellant

- _'still plans to" pursue’ the appeal." _Because the appellant's
‘response would provide the appellee with sufficient notice of -

“ the “appellant's “intentions, the rule does not require an .
additional notice of -appeal ‘in..that situation.

. The amendment “i;rovides ,‘:«itkh,gti 2 notice of appeal filed

\gefog-e‘ the disposition of a ‘postjudgement tolling motion is

sufficient to bring the judgmént, order, or decree specified

in the original ‘notice “of appeal-té the district court or
. bankruptcy appellate pariel. . If the judgment is altered upon
" disposition of a pbjsyjqag‘eﬁent motion, however, and if a party

wishes to appeal from the dispositi

“must amend the notice to so’ indicate. When a party files an

on of the motion, the party"

H
K
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37
38

39 -

40
41
42
43

44 .
45"

46

48
49
50
51

47 .

'~ 9024 motion, whicﬁ*@historicfaliy‘

amended not:l.ce s NO- additional fees are required because the

notice is an amendment of the original and not a new notice
of appeal.’ ‘

—

subd;v;s;og {b) is also amended to 1nc1ude, among motions

o that extend the time for £iling a notice of appeal, a motion

... under Rule 9024 that is filed within 10 days after -entry of

- ‘judgment. The add.ition of “this motion conforms to a similar

. amendinent to F.R.App.R. 4(a)(4) made in 1993, except that a -

- . ‘'Rule 9024 motion does not toll the time to appeal unless it .
>, is filed within the ten-day per:iod. This amendment ,eliminates "

. the’ d:.fficuli:y of determining’ whether a postju guent motion

- made within 10 days after entry of the judgment is a Rule 9023

motion, which tolls the time fozf_n, filing an appeal, or a Rule

“has. not tolled the time.



3u1. 8006. rneco:d nnd Iasuas on Appeal b

O I

1

2 ‘Within 10 Gays after £11ing the notice of appeal as pr ovided _
3

4

‘in.Rule 8001(a)‘,er entry of an order granting 1eave to appeal
Ny ‘ [
&

)

: L ‘ : ! Lssue! = Wlthln -
9 10 days after the service of the statement of the appellant the

J
10 appellee'may file and serve on the appellant a designation of -
11 additional items to be included in the record on appeal and, if ;}
12 the appellee has filed a cross aﬁpeal; the appellee as cross .;
13 appellant shall file and serve a statement of the issues to be e%
14 presented on the cross appeal and a designation of additional 'j
15 items to be included in the record. A cross appellee may, within ;ﬁ
16 10 days of service of the statement of the cross appellant, file ;
17 -and serve on the cross appellant a designation of addifional ]
18 items to be included in the record. The record on appeal shall :
19 include the items so designated‘by the parties, the notice of r

20 appeal, the judgment, order, or decree appealed from, and any

21 opinion, findings of fact, and conclusions of law of the court.
22 Any party filing a designation of the items to be included in the
23 record shall provide to the clerk a copy of the items designated ‘
24 or, if the party fails to provide the copy, the clerk shall
25 prepare the copy at the expense of the party. If the record -

)

26 designated by any party includes a transcript of any proceeding

!

27 or a part thereof, the party shall immediately after filing the -

1

s T
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28

- 29

30
31

32

33

34

35
36 - -
37
38 -
39 -3,

40
4%

42
43’ -
44

45

designation deliver té the reporter and file with the clerk a
written request‘for the transcript and make satisfactory
arrangements for payment of its cost. All parties shall take any

other action necessary to enable the clerk to assemble and

transmit the record.

COMMITTEE NOTE

. This amendment.is made together with the amendment to

“Rule 8002(b) which provides, in“essence, that certain

" specified postjudgment motions have the effect of suspending

~ .a filed notice of appeal until the disposition of the last

" of such motions. The purpose of.this amendment is to
suspend the 10-day period for filing and serving a
designation of the record and statement of the issues if a
‘timely postjudgment motion is made and a notice of appeal is
suspended under Rule 8002(b). The 10-day period set forth

- in the first sentence of this rule begins to run when the
order disposing of the last of such postjudgment motions
outstanding is entered.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
~ JUDIC!AL CONFERENCE OF THE UNITED STATES
o WASH!NGTON D.C. 20544

£ h -
L’ CHAIRMAN . . . KENNETH F. RIPPLE

1

Af"’“"
L

1

)

- : APPELLATE RULES

BECRETARY . 1 SAM C. POINTER, JR.

¥ \ ¢ CIVIL RULES

wiLFIAM TERRELL HODGES
" CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

TO: . . Honorable Robert E. Keeton, Chairman
~ standing Committee on Rules of Practice and Procedure
FROM:  Honorable Edward Leavy, Chairman
. Advisory Committee on Bankruptcy Rules
RE: Proposed Amendments to the Official Bankruptcy Forms
DATE: °  November 20, 1992

On behalf of the Advisory Committee on Bankruptcy Rules, I

- submit proposals to amend several of the Official Bankruptcy

Forus.

The proposed amendments consist of conforming amendments

_-3reqnired by a recent staﬁutory enactment, clarifications of
_1nstructions, and changes designed to facilitate the

‘administration of cases. 1In view of the technical and conforming
nature of the proposed amendments to_the forms, the Advisory

Committeée recommends that they be made without publication for
‘comment by the bench and bar.

The complex format of the forms makes it impractical to show

‘deletions and additions in the manner customarily used when.

presenting proposed amendménts to the ruleés. Providing the

‘attached hand-marked copies of the present forms showing the

proposed changes, however, seems to be an effective way to
indicate to the Standing Committee the proposed amendments.

, In addition to amending the title page of the Official
Bankruptcy Forms for the purpose of conforming the listing of
Form No. 9 to the headings used on Forms SA - 9I, the proposed

"amendments include the following:

. (1) Form 1 (Voluntary Petition). This form is amended to
require that the debtor not represented by an attorney provide
the debtor's telephone number so that court personnel, the

1

OHAIRMEN OF ADVISORY COMMITTEES
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trustee, other parties in the case, and their attorneys can
contact the debtor concerning matters in the case.

.. (2) Form 4 (List of Creditors Holding 20 Largest Unsecured
" Claims). This form is amended to delete reference to the :
_specific subsection of § 101 of the Code in connection with the
definition of the term "insider." Séction 101 is the general

- ‘definition section of the Code and is amended from time to time
‘to add definitions. This amendment to the form will avoid the
necessity of further amendmernts to the form whenever s 101 is
amended in the future.

(3) -Form 6E (Schedule E -~ Creditors Holding Unsecured -

, 'Priority Clains).  This form is amended to conform to the recent
" statutory amendment to §°507(a) that added a new priority for

" claims arising from a commitment to maintain the oapital of an’

insured depository institution.

(4) Form 7 (Statement of Financial Affairs).
Administrative proceedings have beéen added to the types of legal

" actions to be disclosed in Question 4. In addition, the second
paragraph of the instructions is amended for clarification.

4 (5) The title page to Form 9 (Notice of Commencement of .
Case under the Bankruptcy Code, Meeting of Creditors, and Fixing
of Dates). The title page to Form 9 is amended to conform to the
headings used on the Forms %A - 9E. In addition, ‘the title page
to Form.9 is amended to add references to two new alternative
versions of Form 9E and Form 9F.

: (6) Form 9E(A1t ) (Notice of Commencement of Case Under
Chapter 11 of the Bankruptcy Codé, Meeting of Creditors, and
Fixing of Dates (Individual or Joint Debtor Case)), and Form .
9F(Alt.) (Notice of Commencement of Case Under Chapter 11 of the
Bankruptey Code, Meeting of Creditors, and Fixing of Dates
(Corporation/Partnership Case). These new alternative versions
of Form 9E and 9F have been added for use in courts that, prior
to the time that the notice is mailed ‘to c¢reditors, fix the time
for filing ¢laims in:a chapter 11 case. The alternative versions
" provide a box 1abeled "Filing Claims" so that ‘the deadline for
£iling claims may be indicated. ‘

(7) Form 10 (Proof of Claim). This form has been amended
to conform to the recent statutory amendment to § 507(a) that

' added a new priority for claims based on a commitment to maintain

o T s TR

I I

C

the capital of an insured depository institution, and to clarify
that only prepetition arrearages and oharges are to be included
in the amount of the claim. .

_ Copies of the relevant Official Bankruptcy Forms showing the
proposed amendments, and the proposed Advisory Committee Notes,
are attached.
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", - _OFFICIAL BANKRUPTCY FORMS
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Voluntary Peuuon S 0 ‘ Ny
Declannon under P?nalty of “Peqmy on Behall’ of a ‘Corpo on or Parmcrsinp
Application and Order to Pay Filing Fee in Testallments o
List of Crcdxtors Hold.mg 20 Largest Unsccured Cla.uns | ’
s. InvnlunwyPeunon o ‘ | T
6. Schedules St |
7. Statemeat of Financial Affairs
8 Chapter 7 Individual Debtor’s Statement of l.ntcuuon
9. Notice of g"i’:;z‘d”‘; :[?: g}a.nkruptcy Code, Meeung of Creditors, and Fixng of Dates
10. Proof of Claim
1A, Gcneral Powgt of Attorney
11B. Special Powc:r'“of Attorney
12. Order 2nd Notice for Hearing on Disclosure Statemeat

B. Otdcr o Disclosure Statemeat and F Time for Filing Acceptances or Rejections of
Plan, éopgbm with Notice Thereof . . P

14. Ballot for Accepting or Rejecting Plan
15. Order- Confirming Plan

16A. Caption

16B. Caption (Short Title)

16C. Ca.puon of Advcrsary Proeeeding

17. Notxcc of A pea! to a Dustnct Court or Bankruptqr Appeliate.
- Panel from a Judgnent or Other Final Order of 2 B ptcy. Court.

18 stcbargeoIDebtor
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‘ ‘ », .Official Forms
(NOTE: These official fomu' should be observed and used with such alterations as may be appropriate to

_ suit the ¢ircumstanices. See Rule 9009.)

[

N

% S

]

Y B

Eua®

)

=

)

i

-

7

e

1



.
.
v

N

. - Title Page
COMMITTEE NOTE )
. - _ .. The list of Official Bankruptcy Forms has been amended to

‘conform the title of Form 9 to the headings used on Forms 9A -SI.
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e  FORM L. VOLUNTARY PETITION m
Umted States Bankruptcy Court - - VOLUNTARY “
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