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1. Remarks of the Chair.
A. Executive Session.

2. Approval of the Minutes.
3. Report on Recent Rules Am:ndments.
4. Proposed Amendments Published for Comment.
5. Report of the Subcommittee on Long Range Planning.

A. Presentation by Chief of the Office on Long Range
Planning.

6. Report on Local Rules Project.

7. Proposed Standards on Facsimile Filing.

8. Report of the Advisory Committee on Bankruptcy Rules.

9. Report of the Advisory Committee on the Rules of Evidence.
10. Report of the Advisory Committee on Appellate Rules.

11. Report of the Advisory Committee on Criminal Rules.

A. Proposed amendment to Criminal Rule 16 for
publication.

12. Report of the Advisory Committee on Civil Rules.
A. Recommendation that the Judicial Conference decline to
support S. 585 regarding provisions on offer of
judgment and expert witnesses.

13. Report of the Subcommittee on Style.

14. ©Next Meeting.
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AGENDA ITEM - 2
Tucson, Arizona :
January 12-15, 1994

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of June 17-19, 1993
Washington, D.C.

The mid-year meetmg of the Judicial Conference Committee on Rules of Practice
and Procedure was held in the Thurgood Marshall Federal Judicial Building in
Washington, D.C. on Thursday, Friday, and Saturday, June 17-19, 1993. The following
members were present:

Judge Robert E. Keeton (chair)
Professor Thomas E. Baker
Judge William O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Justice Edwin J. Peterson
Alan W. Perry, Esquire

Judge George C. Pratt

Judge Dolores K. Sloviter
Judge Alicemarie H. Stotler
Alan C. Sundberg, Esquire
William R. Wilson, Esquire
Professor Charles Alan Wright

The Department of Justice was represented by Deputy Attorney General Philip B.
Heymann (on Friday), Roger Pauley (Thursday and Friday), and Dennis G. Linder
(Friday and Saturday).

Supporting the committee were Dean Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of
the Rules Committee Support Office of the Administrative Office of the United States
Courts.

' Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chair,
and Professor Carol Ann Mooney, reporter;

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chair,
and Professor Alan N. Resnick, reporter;

Advisory Committee on Civil Rules - Judge Sam C. Pointer, Jr., chair, and
Dean Edward H. Cooper, reporter;

Advisory Committee on Criminal Rules - Judge William Terrell Hodges,
chair, and Professor David A. Schlueter, reporter; and
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Advisory Committee on Evidence Rules - Judge Ralph K. Winter, Jr.,
chair, and Professor Margaret A. Berger, reporter.

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Brian R.
Garner, consultants to the committee; Mary P. Squiers, project director of the local rules
project; William B. Eldridge, director of the Research Division of the Federal Judicial
Center, and Judith A. McKenna of the division; and Paul A. Zingg, Jeffrey A.
Hennemuth, and Patricia A. Channon from the Office of Judges Programs of the

Administrative Office.

INTRODUCTION "

Judge Keeton reported that he had testified on June 16, 1993, in support of the
rulemaking process at oversight hearings conducted before the House Judiciary
Subcommittee on Intellectual Property and Judicial Administration. He stated that all
witnesses at the hearings, including those opposed to'the Judiciary’s civil rules pzckage,
had urged definitive Congressional action - one ]WQS% or the other -- to approve or reject,
rather than delay or defer, the proposed amendment[s to the civil rules.

. : L oo

Judge Keeton also noted that Professor Wright had become ‘president of the
American Law Institute and had asked to be relieved of his duties as chair of the Style
Subcommittee. Coekmne e

APPROVAL OF MINUTES OF LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held in Asheville, North Carolina in December 1992. '

FAX FILING

Dean Coquillette reported that he had coordinated the responses of the advisory
committees and their reporters to the fax filing guidelines proposed by the Court
Administration and Case Management Committee. He stated that most of the
committees objected to the guidelines because they would have the effect of modifying
the federal rules without complying with the rules amendment process and soliciting
appropriate input from bench and bar. He added that the Bankruptcy Advisory
Committee, in particular, was flatly opposed to the guidelines on both substantive and
procedural grounds. '
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Dean Coquillette further reported that Judge Parker, chairman of the Court
Administration and Case Management Committee, had stated that he would be pleased
to have the rules committees redraft the fax guidelines to make them consistent with the
federal rules. Accordingly, Judge Keeton had prepared a quick redraft of the guidelines
the night before the meeting with the expectation that: (1) the members could express
their initial views on the guldelmes and the redraft, and (2) the six reporters could
consider these views and improve the document during a working lunch.

There followed a discussion on the merits of fax filing during which several
members expressed the views that: (1) fax transmissions Ppresent a number of serious
technological and administrative problems, and (2) the need for fax filing in general had
not been demonstrated, since other means of prompt communication are ‘available, such
as express delivery services. It was pointed out, however, that the civil rules explicitly
authorize fax filing in accordance with guidelines promulgated by the Judicial
Conference. The Conference adopted limited, interim guldelmes in 1991.

Mr. Wilson moved to have the committee re]ect the fax filing guidelines outright,
rather than work to improve them.; His motion died for lack of a second.

The reporters, consultants, and, staff subsequently produoed a redraft of the fax
guidelines, pointing out, however, that they were merely accommodaung the Court
Administration and Case Management Committee and would not have drafted the
guidelines the way that committee had. Dean Coquﬂlette reported that some members
of the ad hoc drafting group had doubted the wisdom .of the whole enterprise because
the proposed guidelines leave to local rule matters that should be decided on a national
basis. .

Judge Keeton recommended :adﬁpﬁon df a resolution such as the following:

The Standing Committee on Rules of Practice and Procedure
recommends agamst adoption of the proposed Guidelines for Filing
by Facsimile in their present form. The reporters for the rules
committees attempted to draft an acceptable revision of the
prepared draft. Havmg examined the report of the reporters, the
standmg committee is of the view that there are many issues that
require careful consideration before approval of a revised draft
could be recommended.

We understand the existing guidelines adopted by the Jud1c1al
Conference to be as follows:
[Here add a summary of the resolution]
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Our consideration of this draft identified significant policy
questions that need to be addressed, including the following:
[Here add a summary of: the commlttee s concerns]

We. recommend that the Judrcral Conference not act’ before

. one' or more of the comnuttees have carefully considered '
these matters’ and presented recommendations to the
Conference

b

uyur !

The commrttee adopted the resolutlon w1th one dJssent,

Dean Coquillette preSented three proposed common provrsmns for changes in
each set of federal rules, dealing with: (1) authority fthe Judicial Conference to
promulgate technical and conformmg amendments the ru]es, (2) uniform local rule
numbenng, and (3) authonty of a loeal cou{ g

Technical Change i :UJ'

[
‘\‘

Dean Coqulllette stated that the reporters had 'met at lunch and had removed
virtually all remaining dxfferenees among the advrsory comxmttees on the proposed
uniform rule. .~ | o ey

Professor Resnick stated that the Advisory Commiittee on Bankruptcy Rules was
unammously opposed to the technical change rule because: (1) it is unnecessary, and (2)
there is uncertamty as to exacﬂy what constltutes a technical change.

The committee voted unanrmously to approve in principle the reporters’ draft.

Uniform Local Rule Numbering System

Dean Coqulllette reported that there was no disagreement on the common rule
that would require the courts to follow any uniform local rule numbering system
promulgated by the Judicial Conference :

The committee voted unanimously to approve in principle the reporters’ draft.
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Regulation of Local Practice Where There is No Controlling Law

Mr. Perry moved to amend the February 1993 "Asheville Draft" by substxtutmg
the words "the al]eged violator has been furnished actual notice of the requirement in a
particular case” in the last line of the draft. The motion was approved by the committee
on a vote of 7-3.

The committee voted unanimously to substitute the word "law" mfor the word
"statutes." o
The committee then approved in principle the proposed uniform rule by a vote of
8-4. o

On Mr. Perry’s motion, the committee voted 6-5 to add to the uniform rule the
followmg additional sentence contained in the civil committee’s draft: "A local rule
imposing a requirement of form must not be enforced in a manner that causes a party to
lose rights because of a negligent failure to comply w1th the request.”

Publication of the Uniform Rules

The committee discussed whether the uniform rule amendments should be
reviewed again by the respective advisory committees or should be sent out mmedlately
for public comment as part of the next round of proposed amendments to the various
sets of rules. Judge Keeton pointed out that there were no proposed amendments to the
bankruptcy rules to which the uniform rules might be attached.

Judge Easterbrook moved to pubhsh the uniform rule proposals in all five sets of
rules and let the advisory committees review them later, after the public comments had

_ been received. The motion was approved unanimously by the committee.

On Judge Easterbrook’s motion, the committee voted unanimously to publish the
uniform rules amendments immediately with a 6-month public comment period.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Ripple presented the report of the advisory committee, as set forth in his
memorandum of May 28, 1993. (Agenda Item VIII) He stated that the advisory
committee was presenting two sets of amendments. The first had been published for
public comments and was now being presented by the committee for submission to the
Judicial Conference. The second set of proposals was new, and the advisory committee
was seeking the standing committee’s approval to publish them for comments.
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1. Amendments for adoption by the Judicial Conference

Number of copies

Judge Ripple stated that the first group of proposed changes in the appellate
rules (Rules 3, 5, 5.1, 21, 25(e), 26.1, 27, 30, 31, and 35) governed the number of copies
of various documents that counsel must file with the court of appeals. There was no
objection from the members, and the committee agreed to change the word "shall" to
"must” in these rules. “ B |

The committee further determined to make the change from "shall" to "must,"
wherever appropriate, throughout all the proposed amendments to the rules, in
accordance with the convention established by the Style Subcommittee.

Reorganization of F.R.A.P. 48

Judge Ripple pointed out that the proposed change in Rule 48 was purely one of
reorganization and had not been published for public comment. Rule 48, dealing with
the scope and title of the rules, would be shifted to become a new Rule 1(c). It would
also allow the committee to add future rules at the end of the F.R.AP.

The committee voted unanimoﬁsly to approve both the reorganization of the rules
and the action of the advisory committee in not seeking public comment on the matter.

FRAP.9

The committee approved the proposed amendments to Rule 9, dealing with
release in a criminal case, with a modification suggested by Judge Pointer that the word
"Title" be eliminated on line 62.

Judge Pratt pointed out that the first sentence of Rule 9(a), which imposes
requirements on district judges, belongs in the criminal rules, rather than the appellate
rules. Judge Keeton stated that he was sympathetic to this view, but its implementation
would require several other changes in the appellate rules. The committee thereupon
voted to retain the language of Rule 9(a) in the appellate rules.

E.R.A.P. 25(a)

The proposed rule, which parallels similar revisions in the civil and bankruptcy
rules, would prohibit a clerk from refusing to accept for filing any paper solely because it
is not presented in proper form. Judge Pratt and Judge Sloviter expressed concern that
the revised rule could increase paperwork burdens in clerks’ offices. Mr. Perry and Mr.
Sundberg, on the other hand, expressed strong support for the rule, stating that lawyers
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should not have their papers rejected by clerks, especially where legal rights may be
affected.

Judge Ripple stated that the key issue is whether a decision to reject a pleadmg
may be made by a clerk or must be made by a judicial officer.

After changing the word "shall" fo "must" on line 22, the committee approved the
proposed amendments to Rule 25(a) by a vote of 9-2.

FR.AP. 25(d) .

Justice Peterson moved to eliminate lines 33-36 of the proposed amendments to
make them consistent with Rule 25(a). He stated that the language was surplus.

The commlttee voted unanimously to adopt the motion and approve the rule, as
modified. ‘

FR.AP 28

Justice Peterson stated that the word "etc.” should be deleted from line 35, for it
has no place in the federal rules. Others agreed that it was very poor usage but had not
caused any problems in practice. Moreover, problems might be created if it were
changed at this point.

The amendments to Rule 28(a) and (g) were approved unammously by the
committee without change, other than to substitute "must" for "shall" on line 31.

F.RAP. 32

Judge Ripple repprted that as a result of the public comments the advisory
committee had made substantial changes in rule 32, dealing with the form of briefs,
appendices, and other papers,

Judge Stotler and Keeton suggested an amendment to line 45, dealing with pro se
parties. Judge Ripple accepted the amendment, which would insert the words "the
filings of" before the words "pro se parties."

Judge Ripple stated that the advisory committee had struggled with the issue of
typeface and was disappointed with the lack of comments from the bench and bar. He
recommended that the rule be sent back for further pubhc comment and that the

Administrative Office take special steps to solicit the views of the publishing industry on
the matter.
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Judge Easterbrook gave an overview of the pertinent technical aspects of typeface
as it related to length of briefs. He suggested that the committee might publish three
options for consideration of the bench and bar -- the option recommended by a majority
of the advisory committee (Draft No. 1), the option recommended by Judge Jolly and
Mr. Munford of the advisory committee (Draft No. 2), and an option specifying a limit
of 100,000 characters in a brief. | | |

Mr. Peny suggested that the easiest-and most reliable alternative would be for the

rule to specify a limit of 65 characters per line. He added that the word "be" should be
inserted on line 20 before the word "bound" in Draft No. 2. L

Judge Easterbrook moved that the committee republish for comment the advisory
committee’s Draft No. 2, i.e., 300 words per page, but with deletion of the reference to
the Administrative Office. He added that the committee note should state that the
committee is contemplating a number of options and is seeking comments as to what is
the best method for prescribing brief limits.

The committee approved the motion unanimously and authorized the advisory
committee to rewrite the committee note and republish the entire Rule 32 for further

public comment. | SR
F.R.A.P. 33

The committee approved the rule, dealing with appeal conferences, after making
the previously agreed upon change of "shall" to "must" on line 21.

F.R.AP. 38

Judge Ripple stated that the revised rule requires the court to give notice before
imposing sanctions for frivolous appeals. He noted that there are strong differences of
opinion among circuit judges on sanctions, and the advisory committee was not
attempting to address the case law on the subject.

Judge Sloviter recommended deletion of the requirement that the court itself
notice the proposed imposition of sanctions. Judge Ripple accepted the
recommendation and agreed to delete the words "from the court” on line 3 of the draft.
Judge Sloviter also recommended inserting the words "a separately filed motion or" '
before the word "notice” on line 3. Accordingly, if sanctions are requested in a
separately filed motion, the court need not give notice.

Judge Ripple accepted the recommendation and agreed to prepare appropriate
amendments to the committee note.
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F.R.A.P. 40 and 41(a)

Judge Pratt, seconded by Judge Ellis, moved to change the word "however" in line
5 to "but." There ensued a discussion regarding the acceptability of starting a sentence
with the word "however" or the word "but." Following the discussion, the committee
voted 6-5 to reject Judge Pratt’s motion.

ER.A.P. 41(b)

The committee approved without change, other than "shall" to "must" on line 32,
the proposed amendments to Rule 41(b), dealing with stay of the mandate pendmg a
petition for certiorari to the Supreme Court.

ER.AP. 48

The committee approved without change the proposed new Rule 48, dealing with
masters in the courts of appeal.

2. Rules submitted for public comment
FRAP. 4

Professor Mooney stated that the advisory committee wished to incorporate two
changes in language to conform Rule 4 to the revised langnage of Bankruptcy Rule
8002. (See later discussion regarding the bankruptcy rules.) On line 17, the committee
would change the word "within" to "no later than," and on line 22, it would delete the
words "the date of."

Professor Resnick stated that the Advisory Committee on Bankruptcy Rules
would like to add the words "a notice or" to line 28 of revised Bankruptcy Rule 8002 in
order to conform the bankruptcy rule to line 28 of F.R.A.P. 4(a)(4).

_As a result of the above actions, the bankruptcy rule and appellate rule would
have the same language. |

Judge Sloviter, seconded by Judge Easterbrook, moved to approve for publication
these changes in the appellate and bankruptcy rules. The motion was approved
unanimously by the committee.

FR.AP. 8

The committee approved for publication the proposed technical change in Rule
8(c) and noted that a period was missing from the end of the committee note.
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FR.AP. 10

The committee approved for publication the proposed amendments to Rule
10(b)(1), which were motivated by the bankruptcy advisory committee and which
conform to the changes being made in F.R.A.P. 4(a)(4). o

FRAUP. 21

Judge Ripple noted that Rule 21, dealing with mandamus, was back before the
standing committee for a second look following a lengthy discussion at the December
1992 meeting of the advisory committee which focused on the issue of how to treat the
district judge whose actions are being questioned. S

Justice Peterson suggested that on line 9 the words "an information copy to the
trial judge" be substituted for "an information copy to the clerk of the trial court for the
information of the trial judge." Judge Ripple accepted the suggestion. On line 44, the
word "shall" was changed to "must."" | D "

FRAP 25

The committee approved for publication without change the proposed
amendments to Rule 25, dealing with filing and service.

F.R.A.P. 32, 35. and 41

The proposed amendments in these three rules address the issue of whether a
suggestion for rehearing in banc should be treated like a petition for a panel rehearing.
They would suspend the final judgment and extend the period for filing a petition for
certiorari. It was later determined not to publish the proposed amendments to Rules
35 and 41. | ‘

Judge Easterbrook recommended changing the word "should" to "may" on line 5
of Rule 35. Judge Ripple accepted the recommendation.

F.R.A.P. 47 and 49

These rules were considered by the committee during the discussion on uniform
rule provisions.

The committee then approved for publication all the rules in Part D of the
advisory committee’s report, as amended.

P

]

-

]

}

¥
[

) M)



1

1 3

| Aff”fﬁ

B

B I A

(.

3

7

. 3

N st

3

June 1993 Minutes Page 11

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Leavy and Professor Resnick presented the report of the advisory
committee, as set forth in Judge Leavy’s memoranda of May 7, 1993 and May 10, 1993.
(Agenda Item V) They recommended that the standing committee approve the
proposed amendments to Rule 8002(b), dealing with the time for filing a notice of
appeal, and a related amendments to Rule 8006, dealing with the record and issues on
appeal. | b

Justice Peterson recommended that the committee note to Rule 8002 be clarified
on page 6, line 36, by adding after the word "party" the words "who has previously filed a

- notice of appeal.”" Judge Leavy accepted the recommendation.

Professor Resnick stated that Rule 8002(b) is designed to conform with Federal
Rule of Appellate Procedure 4(a)(4) and mirrors its language exactly. He added,
however, that a stylistic change had been suggested for Rule 8002(b) to insert the words
"the date of" on line 3 before the words "entry of the order."" If so amended, the rule
would read, "the time for appeal . . . runs from the date of entry of the order."

The members and reporters discussed whether the words "the date of” should be
used in Rule 8002 or anywhere else in the rules. They agreed that whatever usage is
selected must result in a consistent convention throughout the rules. Professor Resnick
pointed out that the Civil Rules do not use "date of." Accordingly, he agreed pot to add
these words on line 3 of the draft. At Judge Keeton’s suggestion, Professor Resnick
further agreed, for the sake of consistency, to eliminate the words “the date of" on line
23 of the draft. o I :

Judge Pointer suggested that on lines 13-14 the rule should substitute the words
"no later than 10 days" for the words "within 10 days." Professor Resnick pointed out
that the language of the bankruptcy rule was taken directly from F.R.A.P. 4(a)(4)(f).
Judge Keeton suggested that the bankruptcy rule should be changed to "no later than,"
since it is preferable usage, even though it would not be consistent with the language of
the appellate rule. (See earlier discussion regarding the appellate rules.)

' Professor Resnick noted that there was an important difference between
Bankruptcy Rule 8002 and F.R.A.P. Rule 4. The bankruptcy rule specifies that the time
for filing a notice of appeal is extended when certain motions are timely filed, while the
appellate rule extends the time if these motions are timely served. He emphasized that

" there is a special need for certainty and speed in bankruptcy. The Advisory Committee

on Bankruptcy Rules therefore recommended that filing, rather than service, be used as
the trigger date for extending the time for a notice to appeal. Filing is preferable
because it is dispositive and easy for parties to determine from the court’s docket.
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Professor Resnick stated that the advisory committee believes that the most
appropriate way to achieve consistency in this matter would be to amend Fed.R.Civ.P.
50, 52, and 59 to prescribe filing, rather than service, as the jurisdictional trigger. Since
the bankruptcy rules incorporate Rules 52 and 59 by reference, there would be no need
to change the bankruptcy rules. | | |

During the discussion that followed, the members agreed that there should be
consistency throughout the rules and that "filed" was preferable both to "served" and to
'served and filed." Professor Resnick agreed to add a sentence.to the committee note to
Rule 8002 regarding the requirement of filing. He later presented the following
additional sentence which was approved by the committee: . o

The reason for providing that the motion extends the time to
appeal only if it is filed within the 10-day period is to enable
the court and the parties in interest to determine solely from
. the court records whether the time to appeal has been
- extended by a motion for relieve under Rule 9024.

The committee voted unanimously to approve and send to the Judicial Conference
the proposed amendments to Bankruptcy Rules 8002(b) and 8006, and the
accompanying committee notes, as modified above.,

Professor Resnick also pointed out that the advisory committee had voted
unanimously against the proposed uniform rule that would allow the Judicial Conference
to make technical amendments to the Federal Rules of Bankruptcy Procedure without
sending them to the Supreme Court and the Congress. (New Rule 9037)

The proposed amendments to Rules 8010, 9029 and 9037 were considered by the
committee during the discussion on uniform rule provisions.

 REPORT OF THE ADVISORY, COMMITTEE ON CIVIL RULES

Judge Pointer presented the report of the advisory committee, as set forth in his
memorandum of May 17, 1993. (Agenda Item XI) He recommended that the standing
committee approve for public comment amendments to Rules 26(c), 43(a), 50(c)(2),
52(b), 59(b)-(e), 83, and 84. oy

Judge Pointer reported that the adv1sory commlﬁee‘ was not seeking ?pproval of
the proposed amendments to Rule 23 at this time. . :
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Fed.R.Civ.P. 26(c)
Judge Pointer corrected a typo on line 31 and deleted the words "by the court.”

The committee voted 8-2 to approve for publication amendments to Rule 26(c),
dealing with protective orders. It also agreed to defer to its advisory committep the date
of publication. 8

Fed.R.Civ.P. 43

The amendments to the rule, authorizing testimony in open court by
contemporaneous transmission from a different location, were approved unanimously for
publication without change. o

Fed.R.Civ.P. 50, 51, and 59

The amendments to the three rules would make uniform the time for making a
post-trial motion. Judge Pointer pointed out that the advisory committee draft specified
that a timely motion must be both "served and filed. " But in light of the committee’s
discussion earlier in the meeting regarding the appellate and bankruptcy rules, the
advisory committee would substitute "filed" for "served and filed." He added that the
committee notes would be modified and would highlight the fact that the rules elsewhere '
require that papers that are filed must also be served. ' |

Judge Pointer stated that it would also be necessary to make a change in Rule
50(b) from "service and filing" to "filing." Moreover, the advisory committee would
proceed to examine the body of civil rules generally to see whether further conforming
amendments would be necessary. Any further changes could be included in the same
package for publication.

Judge Pointer agreed to delete the dash on line 14 and the word "even" on line
15, regarding Rule 59(d).

The committee voted unanimously to approve publication of the amendments to
Rules 50(b), 50(c), 52, and 59.

Fed.R.Civ.P. 83 and 84

The rules were considered by the committee during the discussions of uniform
rule provisions.

Judge Pointer pointed out some differences in language between the provisions of
Rule 83 and 84 and provisions of the other uniform rules discussed above.
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The committee voted unanimously to authorize publication of the proposed
amendments to Rules 83 and 84.

Timing of Publication

Judge Pointer expressed concern over the timing of publishing the proposed
amendments to the civil rules. He stated that the advisory committee preferred not to
publish any additional amendments as long as extensive and controversial amendments
were still pending before the Congress. In addition, the amendments before the
Congress include changes to Rule 50 and 52, which are now the subject of further
amendments. L o .

Judge Keeton'moved to authorize all the advisory committees to publish their
respective proposed amendments as they see fit. They might détermine to publish them
early, or include them ina package with other rules for publication after January 1,
1994. His motion was approved without objection. | |

b . ,
(R at . e

REPORT OFTH:E ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Hodges presented the report of the advisory committee, as set forth in his
memorandum of May 14, 1993. ‘;ﬁi‘%(Ag,e‘jpda Item, VI) He stated that the advisory
committee was presenting two sets of amendments. The first had been published for
public comments and was now being presented by the committee for submission to the
Judicial Conference. The second set of proposals was.new, and the advisory committee

¢ the|standing committee’s approval o publish them for comments.

was seeking the

doption by the Judicial Conference

A e }!w il

Fed.R.Crim.P. 16

Judge Hodges stated that the comments received from the public had been
favorable to the proposed amendments to Rule 16(a)(1)(A), but some commentators
had complained that the revisions to Rule 16 simply did not go far enough in permitting
discovery in criminal cases.

The committee approved the amendments to Rule 16 without change.
Fed R.Crim.P. 29 |

The committee approved the amendments to the rule, which would allow a
district judge to reserve judgment on a motion for judgment of acquittal.
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- Fed.R.Crim.P. 32

Judge Hodges reported that the advisory committee had received a substantial
number of comments on the proposed amendments to Rule 32 and had given careful
consideration to a letter submitted by the chairman of the Criminal Law Committee
opposing a number of provisions in the proposed amendments. He stated that the
advisory committee had made several changes in the rules as a result of the letter, but
had rejected some of its suggestions.

“Judge Hodges summarized each of the adviscry committee’s changes made as a
result of the public comments, as set forth at pages 2-4 of his memorandum of May 14,
1993. Most significantly, the advisory committee had agreed to eliminate the 70-day
time limit between a finding of guilt and the imposition of sentence. This action was
taken largely to accommodate the concerns of probation officers, who had complained
that the proposed period is too restrictive for their offices. Accordingly, the advisory
committee revised the rule after the public comment period to specify simply that
sentence should be imposed "without unnecessary delay." |

Judge Hodges pointed out that the Criminal Law Committee and other
commentators had objected to the new presumption that a probation office’s
recommendations on sentencing must be: disclosed, ‘unless the court orders otherwise.
They urged reversal of the presumption, so ‘that sentencing recommendations must be
withheld, unless the court orders otherwise. The advisory committee rejected the

‘recommendation.

Mr. Pauley reported that the Government had no objection to the committee’s
proposed presumption in favor of disclosure since the recommendations of the probation
office are limited by the reality of the sentencing guidelines.

Judge Pointer pointed out that the word "withhold" on line 99 was unclear. Judge
Sloviter and Judge Keeton recommended that the sentence beginning on line 95 be
amended to read: "The court may, by local rule or in individual cases, direct the
probation officer not to disclose the probation officer’s recommendation, if any, on the
sentence.” Judge Pratt moved the change, and it was approved by the committee without
objection.. - -

Judge Bertelsman stated that the meeting of the probation officer with counsel is
essential, since it can avert sentencing problems and lengthy sentencing hearings. He
suggested that the rule have more teeth and moved that it should specify on line 110
that "the court may order" the defendant and counsel to meet with the probation
officer. The motion died for lack of a second. o ‘
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Judge Hodges accepted Judge Keeton’s suggested improvements for pages 35-36
of the committee note. As modified during committee discussion, the revised language
reads as follows \

- Under that new provision' (changmg former subdivision

o (c)(3)(A) the court has the discretion'(in an individual case

~ 'or in accordance with a local rule) to direct the probation
ofﬁcer to withhold any final recommendatron eoncernmg the
sentence. Otherwrse, the recommendatlon, 1f any, xs subject
‘to dlsclosure A I A A Yool v

Mr. Garner! and Professor Cooper <recoo1mended ‘that the words "advanced or
continued" on line 7 be' changed't ”ortened or Iengthened," since. techmcally one does
not "continue" a tlme hmrt.\ Judg‘ es“iaccepted rthe change SRS

Vlctrm Allocutlon

Mr. Pauley reported that the Department of JUStlce supported the careful ef.forts
of the advisory committee in redraftmg RuTe;* 32 *He pomted out, however, that approval
of the rule might be ]eopardued be use
of victim allocution in the pending }
give victims of violent crimes and
been drafted by the Department o ‘Justice and-
Judiciary Committee. ‘

Mr. Pauley asserted that the committee’s rewrite of Rule 32 could, in effect,
repeal a future act of the Congress that would be enacted before the effective date for
the final rules amendments. This might not be an appropriate action for the rules
committee to take. Therefore, the Judicial Conference and the Supreme Court should
be alerted to this serious political problem |

Mr. Pauley also enunciated the merits of victim allocutlon and stated that victims
feel slighted in the criminal ]ustxee system. : Moreover, the personal appearance of a
victim may influence the judge in sentencing: Accordmgly, he proposed that the
committee add a right of victim allocution to Rule 32. He suggested that the best fit
would be between lines 194 and 195.

Judge Hodges reported that the adv1sory committee had considered the matter
fully at its last meetmg and had decided to adhere to its consistent position against
mandating any victim allocution in the rule. The committee’s views were artxculated in
the last paragraph of the committee note to Rule 32.
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Several of the members stated that it would be a mistake to anticipate what the
Congress would do with the pending legislation and recommended that committee action
await final action by the Congress. The committee also discussed: (1) whether a victim
allocution provision would necessarily invoke matters of substance, rather than ‘
procedure, and (2) whether it should be enacted by statute, rather than by rule. Mr.
Wilson and Mr. Perry added that they believed in the right of victim allocution, but
agreed that the committee should not mandate it in the rule at this time.

Judge Keeton and Judge Hodges stated that victim allocution was an important
and sensitive issue and the committee’s position should be communicated explicitly to
both the Judicial Conference and the Supreme Court.

Mr. Pauley moved to include a right of victim allocution in Rule 32, based on the
merits of the issue, with politics as a lesser consideration. The motion failed by a vote
of 2-9. | ‘

Judge Sloviter, seconded by Professor Baker, moved to delete all but the first
sentence of the last paragraph of the committee note. The motion carried by a vote of
7-4. Mr. Wilson moved to delete the entire paragraph, but the motion failed for lack of
a second. / |

Fed.R.Crim.P. 40

The committee approved without change the proposed amendment to Rule 40,
clarifying the authority of a magistrate judge to set conditions of release in cases where a
probationer or supervised releasee is arrested in a district other than the one having
jurisdiction. '

Judge Keeton called for the vote on approving the entire package of criminal
rules amendments and sending them to the Judicial Conference. The vote was
unanimous to approve the package.

2. Rules submitted for public comment

Fed.R.Crim .P. 5

The committee approved for publication the advisory committee’s proposed
amendments that would carve out an exception to Rule 5’s procedural requirements for

Unlawful Flight to Avoid Prosecution cases. Judge Hodges accepted Mr. Garner’s
suggestion that on lines 5-6 the words "in the event that" be changed to the word "if."
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Fed.R.Crim P. 10

The co;hmittee approved for publication the proposed amendments to Rule 10.
They would authorize video teleconferencing if the defendant waives the right to be

arraigned in open court.

Mr. Wilson moved to eliﬁﬁﬂaté the word "technology” from line 11 of the rule.

The motion was approved with one dissent.
Fed.R.Crim P. 43

Judge Pointer suggested that there was no parallelism in the structure of the five
subdivisions of Rule 43(c) and that there were several inconsistencies in the rule. . In
light of Judge Pointer’s suggestion, Judge Hodges subsequently prepared and circulated
a revised draft of Rule 43(c). S | | |

The committee thereupon approved the following language proposed by Judge
Hodges: - '

(c) PRESENCE NOT REQUIRED. A defendant need not be present:

(1) when represented by counsel and the defendant is an
organization, as defined in 18 U.S.C. § 18;

(2) when the offense is punishable by fine or by
imprisonment for not more than one year or both, the court,
with the written consent of the defendant, may permit
arraignment, plea, trial, and imposition of sentence in the
defendant’s absence;

(3) when the proceeding involves only a conference or
hearing upon a question of law;

(4) when the proceeding is a pretrial session in which the
defendant can participate through video teleconferencing and
waives the right to be present in court; or

(5) when the proceeding involves a correction of sentence
under Rule 35.

Fed.R.Crim.P. 53
The amended rule, which would allow photographs and broadcasting in the
courtroom under guidelines of the Judicial Conference, was approved unanimously by

the committee without change.

The committee voted unanimously to approve for publication the proposed
amendments to Rules 5, 10, 43, and 53, as modified.
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REPORT OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE

Judge Winter reported that the new advisory committee had recast the proposed
Rule 412 that it had inherited as its first order of business. The committee’s redraft was
set forth in a draft dased May 24, 1993. (Agenda Item VII) He summarized the
provisions of the draft and offered some stylistic improvements as oral amendments to
the advisory commitiz2’s report.

Judge Leavy pointed out that the amended Rule 412 as drafted, would cause
problems for a pros;ecutor who tries to introduce evidence of prior sexual acts by the
defendant with the victim, such as in a case of multiple child molestation. The evidence
of prior acts would be offered to prove that the defendant had engaged in prior sexual
misconduct with the victim.

The committee discussed this prob]em, and the members suggested a number of
refineraents in the rule. It was agreed that J udge Winter, and Dean Berger would take
these suggestions into account and prepare a revised draft of the rule for consideration
by the committee later in the meeting.

Judge Winter subsequently circulated a new draft of Rule 412, which formed the
basis of the committee’s further deliberations.

Judge Pratt moved to eliminate from (b)(2) of the redraft the words "evidence"
through "victim," but the motion died for lack of a second.

Judge Pratt suggested that the words "an alleged victim’s" be inserted before the
word "reputation” on line 37. Judge Winter accepted the change.

Professor Schlueter recommended that in line 1 the rule should be revised to
begin with the following words: "The following evidence is not admissible." He
suggested that the same formulation should also appear on lines 14-15, ie., "the
following evidence is adxmssible Judge Winter accepted the ‘ch‘apges

Judge Winter also agreed: (1) to take out the reference to Rule 404(b) on line
27, (2) to relocate the word "alleged” in the heading of the rule from before the word
"Sexual" to before the word "Victim’s," (3) to change the word "authorize" to "require" on
line 49, and (4) to change punctuation on lines 26 and 52..

Judge Stotler moved approval of the rule, as revised. The committee thereupon

voted unanimously to approve Judge Winter’s revised draft and submit it to the Judlcial
Conference.
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REPORT OF THE SUBCOMMITTEE ON LONG RANGE PLANNING
Professor Bak‘er presenteﬂ the report of “th‘e subcommittee. (Agelida Item IX)
The commlttee approved the reoommendatlons m the subcommlttee s report

1. That the new Advisory Commlttee on the Ru]es of Evidence
review the Report of the Carnegie Commission on Sc1ence,
Technology,'and GoVemmalt, Scxence and Technologg in
Judicial Decision Making -- | and: ; '
Meeting Challenges (March'’ 1993) and report back with
recommendations for rulés or procedures, if appropriate. -
Additionally, that the ,Adwsory Committee suggest how the
Standing Committee, in tum, might respond to the. Carnegxe
Commission Report mdr generally within the context of the
eommxttee siructure o*f th‘ ‘Judlclal Conferencex R

2. That the Adwsory Commlttee on the rules of Ewdence
coordinate a joint effort -among the various Adinsory
Commlttees to study Judge Keeton s concept o" "R i
Trial Management." Al

3. That the subcommittee be authorized to undertake a thorough
evaluation of the federal court rulemaking procedures that will
include: (1) a descnpnve narrative of existing procedures; (2) a
summary of the extant criticisms of the existing procedures; and (3)
an assessment of the existing procedures and the criticisms, with
recommendatmns how federal court rulemakmg mxght be improved.
. Judge Keeton mentioned that some eriticism had been voiced dunng the June 16,
1993 oversight hearings regardmg the role of the Supreme Court and the degree of judge
control of the rulemaking process. i

Judge Keeton pointed out that thé committee needed to respond to the Judicial
Conference’s Long Range Planning Committee on the issues of: (1) capping the size of
the article Il bench, and (2) the appropriate mission of the federal courts. There was a
consensus among the members that the institutional expertise of the rules committees
was generally limited to rulemak:mg Accordingly, while the members as individuals
could surely voice: then own views on these two important issues, the rules committees
were simply not in a position to take an institutional position on the issues submitted by
the Long Range Planning Committee.
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“Judge Sloviter moved that the committee take no posmon as a committee on the
issue of capping the size of the article III judiciary. The committee approved the motion
with one dissent.

Judge Keeton stated that he had prepared the following. dxaft Tesponse, which he
proposéd to send to the Long Range Planning Committee:

The Standing Committee on Rules of Practice and Procedure has
considered whether a cap or limitation on the number of Article III judges
would have substantial effects on the rules enabling Act process or the
content of the federal rules that ought to be taken into account in
formulating a Judicial Conference position regarding the size of the
judiciary. It is the sense of this Committee that the answer is no.

Many of the specific proposals for amendment of federal rules
recommended in recent years and now under consideration respond to the
growing numbers and ccmplexity of cases and the growing burden on
individual judges at both the trial and appellate levels. Thus, the scope of
the jurisdiction and the extent of the workload of courts do bear upon the
work of this Committee. It is the view of the Committee, however, that
rules of procedure can be adapted to needs and that decisions on more

‘fundamental questions about the future of the federal ]udlcmry should not
be driven by concerns about procedural rules and rulemakmg |

With respect to the more fundamenwl questmn, the views of
individual members of this Committee vary widely and, we believe, are not
in any way materially different from the differences among federal judges
generally.  Many of us have exp:ressed our views to your: Comnhttee
individually. In these circumstances, we conclude that we should not take
a posmon on th1s matter asa cammxttee

MISSION AND PROCEDURES OF THE RULES COMMITTEES

'The standing committee members and the chairs of the advisory committees
engaged in an extended discussion of the role and procedures of the rules committees.

Judge Ripple expressed concern that: (1) the Department of Justice
representatives had injected partisanship into the rules deliberations and tended to
represent their client, rather than the rulemakmg process, (2) the terms of rules
committee members was too short, resulting in a loss of institutional memory to the
committees, and (3) the memberslnp of the committees may not be sufficiently
representative of the legal commumty
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~Judge Sloviter suggested reconsideration of the role of the liaison members of the
standing committee to the advisory committees.

Several members voiced the view that the standing committee generally spent too
much time at its meetings on redrafting the language of proposed rules amendments -
submitted by the advisory committees.  One member asserted that the committee should

spend less time on "minutiae” and more on policy issues.

Some members suggested that the standing committee should become more
involved in improving the substance and language of proposed amendments before the
committee meeting. They could communicate their concerns to the reporter and chair
of the appropriate advisory committee. In this way they could mutually resolve any
problems by letter or telephone and avoid taking time on these matters at the standing
committee meeting. o B *

Judge Keeton made four general observations:

1. The ‘standing committee, which now Opei'ates largely in a reactive mode,
should be more pro-active. - P |

pA The committees should engage in more short-term and long-range
panaing.

3. Itis difficult to separate substance from style. Thus, drafting in a large
group can be beneficial, since it provides a wider range of viewpoints and
ultimately produces a better product.

4. The committees need to establish new time schedules for considering
proposed amendmients to the rules.

Several mj@zimbers Suggééteﬂ retﬁmkmgthe ‘fléngth of time required for public
comment on proposed amendments in an effort to expedite the rules process.

Judge Winter asserted that the rapid rotation of members of Judicial Conference
committees was a serious problem. Several other;members agreed with him.

Several members stated that there are simply too many changes and too frequent
changes in the rules. “ L

REPORT OF THE STYLE SUBCOMMITTEE

Judge Pratt reported that the Advisory Committee on Civil Rules had completed
its review of the work of the Style Subcommittee. The civil rules amendments, thus, are
back before the Style Subcommittee for further action. He further reported that Mr.
Garner might soon have ready the redraft of the appellate rules. After completion of
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the appellate rules, the subcommittee will turn its attention to the criminal rules, then
the bankruptcy rules, and maybe the evidence rules.

Professor Wright stated that intense efforts have been devoted to style revision
and that many thanks are due to Judge Pratt and to everyone else who had worked so
hard on the project.

Judge Pointer suggested that the public comment period for the style revisions to
the civil rules should be nine months or a year.

Judge Keeton asked the Administrative Office to send copies of the style revisions
to all members of the civil advisory committee in time for consideration at their next
meeting in October.

THANKS TO RETIRING COMMITTEE CHAIRS

The committee extended its profound gratitude to Judges Keeton, Ripple,
Hodges, Pointer, and Leavy for their enormous contributions to the rules process as
committee chairmen during the last three years, as committee members for additional
years, and in other capacities in support of the rules program.

THANKS TO THE STAFF
Judge Keeton thanked the staff for their "hard work and exceptional competence.”

NEXT MEETING

The committee voted to hold its next meeting in Arizona on June 13-15, 1994.
The staff was asked to make appropriate arrangements.

Respectfully submitted,

Cottc Gt

Peter G. McCabe
Secretary
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AGENDA ITEM - 3
Tucson, Arizona
January 12-15, 1994

L. RALPH MECHAM i = JOHN K. RABIEJ

DIRECTOR W N %g}&‘ CHIEF, RULES COMMITTEE
-, SUPPORT OFFICE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR

December 14, 1993

MEMORANDUM TO MEMBERS OF THE STANDING COMMITTEE
SUBJECT: Agenda Item Regarding Recent Amendments

Congress failed to take action before adjournment to reject
or modify any rule amendment that was approved by the Supreme
Court on April 22, 1993. All the amendments became effective on
December 1, 1993, The courts received timely notification of
the amendments and Teceived an analysis of the amendments to the
civil rules prepared by Judge Patrick E. Higginbotham and Dean
Edward H. Cooper. The analysis has been well received and
verbatim copies have appeared in various local and national legal
periodicals.

The attached memorandum of November 29, 1993, briefly
recounts Congressional action affecting the rules, including the
rules of evidence. Two articles are also included that describe
the last minute Congressional activity and forecast the
possibility of future legislation affecting the recently
effective civil rule amendments.

Copies of H.R. 2814, the "Civil Rules Amendments Act of

1993," and amendments to the Federal Rules of Evidence contained
in the Senate passed Crime Bill are attached. Neither bill was

John K. Rabiej

Attachments
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L. RALPH MECHAM ’ ADMNISTRATIVEMDEF'CE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN, JR. SR

DEPUTY DIRECTOR WASHINGTON, D.C. 20544

November 29, 1993
MEMORANDUM TO JUDGE ALICEMARIE H. STOTLER
SUBJECT: Report on the 103d Congress

I am writing to report on the legislative actions regarding
the Civil, Criminal, and Evidence Rules completed in the first
session of the 103d Congress.

The Senate did not pass H.R. 2814, the "Civil Rules
Amendments Act of 1993." fThe courts have been advised that all
the rules amendments approved by the Supreme Court on April 22,
1993, will be effective on December 1, 1993.

The Senate passed S. 1607, the "Violent Crime Control and
Law Enforcement Act of 1993, " A major part of the omnibus bill
consisted of:the Violence Against Women Act. The House did not
pass the omnibus crime bill before adjourning. But it did pass
H.R. 1133, its version of the Violence Against Women Act.

The Senate-passed Violence Against Women Act, which was in
the omnibus crime bill, contained many provisions affecting the
federal rules. as you know, we have been in close contact with
the staff of the Senate and House and have advised them of the
Rules Committees- positions on many occasions in writing and by
telephone. We are leased to report to ou_that no provision

pertaining to the rules was _included in the House-passed Violence

Against Women Act. . House-Senate confererices are‘likely to be
held on the two bills next year. v -

During the House consideration of tHeAproposed amendment to

Criminal Rule 32 on victim allocution, Congressman Schumer agreed

next year. Congressman Hughes also stated that he expects to
hold a hearing on the provision. We have communicated the
position of the:Standing Rules Committee on this issue, i.e.
Ooppose a general amendment of Rule 32, but would defer to

Congress if it wishes to provide for allocution for certain types

of offenses by enacting title 18 Provisions.
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pehalf of the Rules Committees to members of Congress. The
Senate-passed crime bill: ‘ ‘ ‘ Lo

(1)
(2)
(3)

(4)

(3)
(6)

(7)

(8)

Amends Criminal Rule 24(b) to equalize the number of
peremptory challenges to juror‘selections in felonies;

Amends Criminal Rule 32 to require allocution at
sentencing proceedings of victims of sexual offenses;
Amends Evidencé Rule 412 éhd a&dé new Evidence‘ﬁﬁies
4122 and 412B; ‘ " o . ‘ RERERE

Prescribes three new Evidence Rules. (Evidence Rules
413-415) 'that would permit the introduction of evidence
of past actions of a defendant‘charged‘with child
molestation or a sexual abuse offense to prove that the
defendant acted in conformity with them; ' .- o

.Adds ‘another new Evidence Rule 413 prohibiting‘

introduction of a victim’s Clothinguto‘ShQWJthat‘the
victim provoked the offense;

Adds‘anbther‘hew Evidence Rule 414 prohibiting

intréduction‘of evidence to shovaiétim’s;provocation
in: a'éexual abuse casej : S -

Requires the Judicial Conference to‘recommend
amepdments to Evidence Rule 404 after‘six—months7 and

Requires the Judicial Conference toﬂstudy>and make

lfeCOhmendatiops in six months on the advisability of
_prescribing federal ruLES‘gOVérning«the code ;of conduct
of attorneys practicing in the federal courts..

The‘acti&n of the House in passing‘its‘ﬁer$ipn;9f the

violence Against Women Act is a hopeful'signﬂthat:iﬁb position
will be maintained in conference. We will continue to monitor
developments closely and advise you‘immediatelyfof any action.

A futureWattempt, if any, to modify the amendments to Civil
Rule‘26ﬂwbu1direquiré that new legislation be introduced in the
next session of Congress. If a pbill is).introduced, subcommittee
and committee hearings would be scheduled and held in both the .
House and Senate. Hopefully by that time, the courts and the bar

would havewacquiredusufiicient experience with thezgmended rule

to dispelwahyfconcernwaith it. :

A KRy

John K. Rabiej

ccs ‘AdvisorYrCommittee Chairs and Réporters
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HEADLINE: Federal Courts, EFFORTS TO AMEND DISCOVERY BILL
BREAK DOWN AS DEADLINE
APPROACHES

BODY: .

Any hope that controversial amendments to the federal civil discovery
rules will not take effect as scheduled Dec. 1, died when the Senate recessed
Nov. 24 without approving legislation which would have rescinded some of
the new provisions. -

As the dust settles on this legislative session, the reasons for Congress'
inability to take action to stop the rules' implementation are becoming
clearer.

Although the House of Representatives passed HR 2814, the Civil Rules
Amendment Act of 1993, which would have rescinded the volunt
disclosure provisions of proposed Fed.R.Civ.P. 26(a)(1), the bill never reached
the Senate floor. If both houses fail to pass the bill before Dec. 1, the
amendments to Rule 26 and to other civil procedure rules will ‘go into effect

According to a spokespersoh for Sen. Charles Grassley (R-Iowa), the bill
failed to be introduced for a Senate vote because no agreement could be




Voluntary Disclosure

The proposed amendment to Fed.R. Civ.P. 26(a)(1) would require parties to
disclose, without waiting for a discovery request, the names and addresses of
all persons with discoverable information "relevant to disputed facts alleged

with particularity in the pleadings.” Proposed amendments to other discovery
rules would limit depositions to 10 per side and interrogatories to 25
questions. R PR

Rule 26(a)(1), as proposed, engendered widespread criticism. In response to
concerns raised by a spectrum of interests, the House of Representatives
passed HR 2814, which would have scrapped the voluntary disclosure
provision.

The House bill, however, did not change the presumptive limits on
depositions and interrogatories as set forth in proposed amendments to
Fed.R.Civ.P. 30, 31, and 33. S

Grassley's Position

The Senate held a hearing on the proposed amendments to the civil rules
on July 28, but did not introduce a bill of its own; the House bill was thought
to be non-controversial and would pass in the Senate, according to Grassley's
office. But on Nov. 19-just days before the Senate was scheduled to
recess—Sen. Howell Heflin (D-Ala), chairman of the subcommittee on Courts
and Administrative Procedure of the Senate Judidiary Committee, floated, for
the first time, a proposal to amend HR 2814 by deleting entirely the caps on
interrogatories and depositions. | o |

Grassley tejected the idea of completely eliminating the caps. On Nov. 20,
Heflin offered another proposal: the number of depositions permitted by the
rules would be doubled—to 20 per side—and the number of interrogatories -
allowed would be raised from 25 to 35. |

Grassley felt that deleting the mandatory disclosure provisions of Rule
26(a)(1) enjoyed broad support. He did not want to "hold hostage" the
rescission of Rule 26(a)(1), and agreed, "with some reluctance" to raising the
limits in Rules 30, 31, and 33 in order to ensure the passage of HR 2814, a
Grassley aide said.

Later Nov. 20, Grassley told Heflin and Sen. Joseph Biden (D-Del), chairman
of the Senate Judiciary Committee, that he was agreeable to an increase in the
caps. But late that afternoon, he Jearned that Metzenbaum would only
support a bill in which there were no caps on the number of depositions and
interrogatories allowed. ' |
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Groups Tepresenting civil rights litigants——among them, the Legal Defense
and Education, Fund of the NAACP, the ACLU, and the Woman's Legal

Defense Fﬁndﬁr?ld Metz‘enbgt%ir}ﬁ}étAtﬁltléyt-!yvevre opposed to any limitations

months, Metzenbaum believed, Would énable those groups to express their
views for the Senate's conisideration. ‘




" Bid to Limit Mandatory

-

E
|

Continued from page 3
jete the automatic, pre-discovery dis-

. closure requirement of Rule 26(a) (1),

and it also would strip an amendment
to Rule 30¢b) that allows attorneys to
record depositions freely instead of
using court stenographers.

The House approved the measure by
a voice vote Nov. 3, but Sen. Howard
Metzenbaum, D-Ohio, blocked Senate
action Nov. 20.

Attempts to _negotiate passage, in-
cluding & plan simply to defer several
of the most controversial rules for six
months, were unsuccessful, according
to Mr. Hughes.

- §treamlined -Discovery? .

Congress is the final hurdle in a five-
step rule-making process that began
more than two years ago. Most. of the
38 amended civil trial rules and forms,
constituting the most sweeping chan-
ges since the rules first were adopted
in 1938, are technical and non-contro-
versial. The Dec. 1 effective date coin-

..cides with the final phasing-in of the

Civil Justice Reform Act of 199G,
known as the Biden Bill, which re-
duires each of the 94 federal court dis-
fricts to adopt a litigation expense- and
delay-réduction plan. (NLJ, May 24)

" Without intervention by Congress,

the Dec. 1 changes will impose & new
regime of streamlined pretrial discov-

Monday, December 6, 1993

THE NATIONAL LAW JOURNAL

Bill to Stop Change Dies

New Discovery Rules Take Effect

By RANDALL SAMBORN
Nauonal Law Journa! Staff Reporter

. " e
A BILL IN Congress that would elim-
inate the radical n;ax}datpry-disc)o-
sure provision from amended federal
court rules taking éffect Dec. 1 died
unexpectedly in the Senate just be-
fore the Thanksgiving break.

Supporters of the House-approved
measure blamed 1ith-hour pressure
from plaintiffs’ and civil rights law-
yers who — although aligned with
the defense bar against mandatory
disclosure — also sought to raise or
remove pending c4ps on the number

[

ery. Rule 26(a) 1), in tandem with
Rule 16 and other Rule 26 provisions,
would require parties to “meet and
confer” and agree to 2 written discov-
ery schedule two weeks before a judge
jssues & scheduling order or holds a
conference. Ten days after meeting, lit-

‘Once the rules go into
effect, there’s always
the possibility, but it’s
not likely, that we
would make changes.’

ﬁf/—-——

igants must disclose hasic information
regarding witnesses, documénts, dan-
ages and insurance that is “relevant to
disputed facts alleged with particular-
ity in the pleadings.”

The rule also imposes a continuing
duty to disclose, and information im-
properly withheld may be barred from
use. It also coptains & local-option
clause that allows courts to exempt
some or all cases by jocal order or rule.
Amendments to Rules 30, 31 and 33 set

of discovery devices in civil litiga- tese Jr. of the Washington, D.C. of
of & fice of Chicago's Kirkland & Ellis, &
Virtually assured of enactment for ' spokesman for Lawyers for Civil J ¥
months, the bill was threatened with. tice, a defense bar consortium. =
S filibuster and died in the shadow of _ But the bill's co-sponsor, Rep. Wil
congressional, approval of both the  lizm J.'Hughes. DN, was more
North American Free Trade Agrée- pessimistic. “I can’t begin-to tell 5
ment and crime legislation, ‘Thepas-' how ‘disappointed 1’ atn) 'said 3%?:
sage of the Brady Bill ended the slim Hughes, chairman of the ‘Hduée J di‘
hopes of. ?roponents thet a post- ciary Subcomrittee on Intell rua.i
Thanksgiviog seasion would provide Property and ‘Court: Adml‘nis{reci
& final chance for action on mandd” . “Onch ithe rulds go thto etfect, l?t N
tory disclosure before the.amended always thie possibility b?x(t: it‘ ot
Federal Rules of Civil Procedure be-  iikely, that we Would make any :hnOt
il S WA g
‘ at jtHere are real good IThe "bill, the Civil ' ules Am.
prospects for, fixing,the problemiin . me of 1993, HLR /2814, woulc;a 32»

the next session; said Alfred W. Cob- >
. ] on page 40 )

oo E I TS R P T
|

Disclosure Rule Fails

discovery also should be stricken to
balance out the bill's deletion of man-
datory disclosure. The stall in the Sen-
law, there is concern that the federal ate is “unfortunate,’ he says, because
rules will become less uniform. More \plaintiffs’ and defense lawyers have
than 20-district courts already are ex- ot objected to meodifying or removing
perimenting with various disclosure - the caps. o

rules  under local Biden Bill plans, “The House took put one part of the
while the federal court in Chicago, for

" balance and ‘lefti the other part in,”
example, has decided to opt out of Rule 5ays Mr. Scanlon, addihg that it “re-
26 (a)(1)'s requirements. “In most cas-

strictefl the " traditional means that
es it isn't necessary and creates more plaintiffs have of getting discovery
problems than it resolves,” says US. and
District Chief Judge James B. Moran. that was recommended. That made the

presumptive limits of 10 depositions
and 25 interrogatories per gide.
1f mandatory disclosure becomes

from the Advisory Committee on Civil
Rules, sparked & storm of protest by
nezrly.all segments of the bar. The
changes, however, won approval last
year by!the policy-making U.Ss. Jidi-F
cial Conference and, subsequently, by
the U.S. Supreme Court last April, de-
spite objections 1o _mandatory disclo-
sure by Justices Antonin Scalia, Clar-

would rather have;

the limits.”

defense bar led the cliarge of ltigafors,
insurers and corporate counsel who
succeeded in getting a bill introduced
to dexail the proposal after overs&ght
hearings last summer. (NLJ, Junel28.)
Yack of Balance N

Kerry Scanlon, assistant counsel for
the NAACP Legal Defense and Educa-

tiopal Fund Inc., says that the limits on

_changes [n the pre
to 'exempt whole |classes of cases.”

_ other, concerns.:
L3ex, 97 L]

e

little more perfect in their eyes.”

elimipated entirely a new means

. < House bill very unfair to plaintiffs.” He
The amendments, which emanated ' ,g4.. “If we,have[to have limits, we

1 1imits with manda-
tory disclosure tootfset the effect of

But ‘;‘Mr.“ﬂughés, who opposes chang-
ing the caps, says“ they can help im-
prove/case nagagement, which is the
botiom-line purpose of civil justice re-
form efforts. “What has me baffled,” he
" . says, “is therels so much flexibility
ence Thomas and David Souter.. The’ &ﬁtté‘yjﬁf 4n 'the 1 ewl Tules to allow

Fesumptive limits and

The Senate gtall prompted by the
plaintiffs’ and civil rights bars allowed
) — some unrelated to

thi% tegislation —'to crop up, says Mr.
Hughes, "all because “one particular
segment felt that they could make it &
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H, STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR JAMES K. LOGAN
APPELLATE RULES
PETER G. McCABE
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPI'K. WINTER, JR.
EVIDENCE RULES

November 10, 1993

Honorable Charles E. Schumer
Chairman, Subcommittee on

Crime and Criminal Justice
United States House of Representatives
H2-362 Ford House Office Building
Washington, D.C. 20515

Dear Chairman Schumer:

sentencing. (a copy of the letter is enclosed for your
convenience. )

amend directly the Federal Rules of Evidence and Criminal
Procedure or would otherwise affect the rule-making process.
These proposals are contained in H.R. 688, the "Sexual Assault
Prevention Act of 1993." If these Proposals are raised during
Congressional deliberations on the various pending crime bills, 1
am hopeful that this information will be helpful to you.

H.R. 688 would amend Evidence Rule 412 (excluding evidence

of a victim’s past sexual behavior in criminal and civil cases)
and Criminal Rule 32 (establishing a right of victim allocution

IV of H.R. 1133, which were addressed ih the enclosed October 20
1993 letter. H.R. 688 also would add, however, new Evidence




Honorable Charles E. Schumer
Page Two RS

vy

Rulé§‘413—415 governing the admissibility of evidence of a
deféndahtﬁg‘similar acts or crimes in child molestation and

cexual assault cases and amend Criminal Rule 24(Db) equalizing the
number of juror peremptory challenges.

PROPOSED NEW EVIDENCE RULES 413-415

In a criminal case involving an offense alleging sexual
assault or child molestation, proposed Evidence Rules 413-414
would allow the admission of evidence of the commission by the
defendant of past similar sexual offenses. - Under proposed

Evidence Rule 415, evidence of past sexual assaults by the.
defendant would be admissible in a civil case.

The Advisory Committee on Criminal Rules had reviewed the
proposed Rules 413-415, which were contained in earlier :
legislation. The Committee voted to oppose the changes at its
November 1991 meeting for several reasons, including the
following: :

(1) Proposed Evidence Rules 413-415 would create, in
effect, an exception to Evidence Rule 404(a)-. That
rule excludes the admission of evidence of a "person’s

character or a trait of character ... for the purpose.
of proving action in conformity therewith on a
particular occasion ...." Evidence Rule 404 is
intended to prevent a defendant from being convicted
for an alleged offense not included in the charges
directly under consideration at trial. Rule 404 is
under active consideration by the newly reactivated
Advisory Committee on Evidence Rules.

Although character evidence of. a defendant’s past
sexual misconduct might be relevant in determining a
defendant’s propensity to commit similar acts, its
probative value could be substantially outweighed by
‘the danger of unfair prejudice to the defendant. In
prosecutions of sexual assault or child molestation
offenses this danger is heightened. and the rationale

for excluding past behavior. to prove action in

confprmity therewith isupay{icularly:cogent.

(2) Proposed Evidence{Rules<413v415 would allow the
admission of evidence of the defendant’s commission of
another similar offense even if the defendant had been

acquitted of that prior alleged sexual offense.
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Honorable Charles E. Schumer
Page Three

(3) There is insufficient empirical data that evidence of
past instances of sexual assaults or child molestation
is so different from other evidence of misconduct
involving, for example, prior drug use, violence,
firearm use, or fraud, that it should be singled out as
evidence that could be admitted to prove that the
defendant acted in conformity with prior behavior on a
particular occasion. |

(4) Proposed Evidence Rules 413-415 would permit the use of
‘ evidence of the 'defendant’s commission of another
sexual offense in the prosecution’s case-in-chief.
Determining whether such evidence, standing alone,
would be sufficient to sustain a conviction would raise
serious issues. *

PROPOSED AMENDMENT TO CRIMINAL RULE 24(b)

The proposed amendment to Rule 24(b) of the Federal Rules of

Criminal Procedure 'in H.R. 688 'would egualize>the number of

Committee have considered<similar amendments to Rule 24(b) on

several past occasions. On each occasion;, nb‘change was adopted
after the issue had been thoroughly studied and debated. \

Most recently, the Standing Rules Committee in 1991 agreed
with the recommendation of the Advisory Committee on Criminal
Rules and rejected proposed changes to Rule 24(b). 'The pProposal
to equalize the number of challenges had been published for
public comment. It received‘widespread negative reaction from
the public, bar, academia, and the bench. - ST

overwhelming resources available to it in examining the
qualifications of prospective jurors. Third, the defendant has
little control over the voir dire process that is exercised by
the judge in most  trials; Fourth, the Proposal was perceived as
another attempt to whittle away the rights of a defendant. -
Fifth, no convincing empirical data was Provided to demonstrate
that the amendment was necessary.




nature become national rules' of prac

. professors,; judgesy

Honorable Charles E. Schumer
Page Four ‘

'PROPOSED “RULES OF PROFESSIONAL CONDUCT FOR_LAWYERS

| H.R¢ 688~w6uld‘alsO‘create,a new set‘pf Rules of
ProfesSipnalmConductjfqr‘Dawyérs in. Federal practice, This would

be rather@teyplhtibnary, as you know. Histppically,xthe;conduct
of attorneys has been subject to state regulations. Virtually
all states have adopted a version of the ABA Code or Model Rules
of Professional Conduct. In,ﬁurn,ﬁthesé statg,codeswpﬁ‘conduct
have beéphipqgrporétgd}by‘néaﬁlyjeVernyederal‘disﬁni¢ﬁmcourt
into theirgreSPective local;ﬁqles_pfﬁgourtﬂ:‘ e

Althéugﬁ ;he,@articulaf{prbvisiqn#of,H.R,u688 6nthe Rules
of Professional Conduct havé“not‘beeq”studﬁeﬂépyhth@ Standing
Rules Committee, several concerns‘immediately emerge. As just

indicated, the proposed rules. of conduct involve particularly

complex‘issues,mg;t iswesSeﬂtialgthﬁt‘wﬁfor#wprqposa;suof this
ti ‘ bé'th#ﬂ”they”béﬂéonsidered

xperienced.lavyers, law

oups and .organizations. it

igants who will be

pportunity to

2dd suggestions.

Rules Enabling

most de;ibexatelygbygtmbugpﬁﬁg

‘and intere
is equally important ‘

1 andy

| That, th
most affected by these rules
identify problems,, articulate.
The rule-making p s,

Act is jparticularly well-s | expectations and
should be adhe@eqw$qﬂi9‘phls ca S

, The local rules of fedgtglgdistrict courts have been under
review by the Standing;Rules Commi tee since 1986 when Congress
authorized and funded a Local Rule EE:ojectWtqﬂstudyiphem. Until

recently, th¢~$tahging\Rulg§‘¢ommiyteefhas been. focussing on and

is nOWrnea;imgycomp;etion.qfMitsg ork on the elimination of
substantive inconsistencies betwe 1 local and national rules of

. ] T
practice and procedure.

The Sﬁapding‘Rgles Committee is charged with the duty to
conduct an‘ong?inngtudy‘and review of all matters affecting the
federal rules of practice and procedure, including consideration
of any‘probose@:changes to them. 1In exercising this duty, the
proposal in H.R. 688 on regulating attorney practice is on the
agenda, of the]hext,meetinglof the Standing Rules Committee for
its consideration. .However, the Standing Rules Committee will
begingaddrgsgimg‘ﬁhe complex andchntgoversialqigsues involved in
the regulatﬂqmuoﬂ:attorney‘pract;pg in]the‘federachourts in
accordance with the provisions‘bﬁgﬁhe‘Rule$ Enabling Act.

The proposed code of conduct in H.R. 688 is inconsistent
with the ABA models and would change the federal local rules of
court without 'going through the rigors of the public rule-making
process. Adherence to the Rules Enabling Act will ensure that

the proposals will receive extensive scrutiny and input from a
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Honorable Charles E. Schumer
Page Five

large and experienced group of practicing attorneys, jurists, and
other professionals and laypersons. This scrutiny will be
particularly helpful in reviewing codes regulating the conduct of
attorneys and should not be bypassed by direct legislation.

Thank you for the opportunity to advise You of the actions
of the Standing Rules Committee and the Judicial Conference on
these important matters.

Sincerely,

Alicemarie H. Séotler

Enclosure

€c: Members of the Subcommittee on
Crime and Criminal Justice
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B COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN
APPELLATE Ry
PETER G. McCABE LES
' SECRETARY . PAUL MANNES -
October 20, 1993 BANKRUPTCY RuLES ~
| PATRICK E. HIGGINBOTHAM
. oviL RuLES
D. LOWELL JENSEN
\ CRIMINAL RULES
Honbrﬁble Jack Brooks T RALPH K. WINTER; JR.
Chairman, Committee on the EVIDENCE RuLES
Judiciary

United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

We are writing to provide you with an update of recent
actions taken by the Judicial Conference of the United States

at sentencing.

The Judicial Conference approved the amendments to Evidence
Rule 412 recommended by the Judicial Conference Committee on
Rules of Practice and Procedure (Standing Committee) at its

transmitted to the Supreme Court for review, and if approved by
the Court, will be transmitted to Congress by May 1, 1994. The

Enclosed for your information are the changes to Evidence
Rule 412 approved by the Judicial Conference. The Conference has
acted on these amendments on an expedited basis in light of the

The amendments underwent extensive scrutiny by the public,
the bar, and the judiciary. Representatives from several
organizations testified at a2 public hearing on the amendments,
including: (1) the Women‘’s Legal Defense Fund; (2) the NOW Legal
Defense and Education Fund; (3) the American College of Trial
Lawyers; and (4) the New York City Bar Association. We believe
the final draft of the amendments, as approved by the Judicial
Conference, is a significant improvement over earlier drafts and
other proposzls. The amendments reflect the deliberative and
exacting process contemplated by the Rules Enabling act.




Honorable Jack Brooks
Page 2,

Specifically, the amendments to Evidence Rule 412 approved
by the Judicial Conference address the important concerns of the
proponents of change to Rule 412 more effectively than other
draft proposals, including the proposals set forth in Subtitle A
of Title IV of B.R. 1133, the Violence Against Women Act of 1993.
We~thinkvthese‘approVed’amendments to Rule 412 provide even
greaterQﬁrivacyrproteCtions to victims of sexual offenses; they
also eliminate many ambiguities found in the existing Rule 412
and‘thds‘in»thgnxelevant‘provisidhs of H.R. 1133, which are.
patterned on it. S

The privacy interests of victims‘ateﬂgﬁforded‘greateri :
protections under these approved amendments‘tp»Evidence*Bqleﬁ412
in the following specific ways: S ‘ oo

(1) The Conference amendments exclude evidence of the past
sexual behavior of all alleged victims of sexual
offenses, including "sexual pattern witnesses” in child
molestation and sexual harassment cases. The
provisions in B.R. 1133 protect only the parties in a
case. ' o ' . "

(2) 1In civil cases, under the Conference amendments, the
probative value of evidence of the victim’s sexual
behavior must, substantially outweigh the; unfair
prejudice to any party and the danger of harm to any
victim to be admitted. The standard of admission
governing this evidence in H.R. 1133 is less .
restrictive and thus such evidgﬂcepwouldwbe‘admissible
more often. P A

(3) 1In criminal cases, under the Qpnfergnce‘amendments,
evidence of a victim’s past sexual behavior is
admissible only if it falls within two narrow
exceptions or it ischnstitutibnally:xeqwired. In
addition tonthese3situations,¢$he‘relavamt provisions
of H.R. 1133 would admit‘such1Pv1dencq‘ﬁMder‘a
balancing test. S TR o

In addition, the amendments to gvidence Rule 412 as approved
by the Judicial Conference would exclude all other evidence
relating to an alleged victim of sexual misconduct that is
offered to prove a sexual predisposition. Evidence of an alleged
victim’s mode of dress, speech, or life-style would not be
admissible. Accordingly, tbe amendment excludes evidence that
would be excluded under H.R. 1133’s section 404.
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Honorable Jack Brooks
Page 3

The Judicial Conference also considered, but did not
include, a proposed provision in Criminal Rule 32 that would have
reguired victim allocution at sentencing. The Rules Committees
were convinced that the provision was unnecessary betause: (1)
the court considers this information ag part of the presentence
Treport; and (2) the court may allow victim allocution in a
particular case under the existing rule.

The Rules Committees also believed that a mandatory
Provision might be counterproductive because under the federal
sentencing guidelines the victim’s testimony would have very
little, if any, effect on the sentence. Victims would only
become more frustrated with the justice system. we understand
that H.R. 1133 does not include a Provision on victim allocution.
However, because the Senate companion bill, s. 11, does include
such a provision, we wanted to bring the action of the Judicial
Conference concerning this matter to your attention.

Evidence Rule 412 included in H.R. 1133 be withdrawn to permit
the Yemaining important stages of the Rules Enabling Act Process

Needless to say, if we can be of any assistance to you or

your staff in this matter, please do not hesitate to contact
either of us.

Thank you again for considering our thoughts in this
important matter.

Sincerely,
Alicemarie H. Stotler Stanley Marcus
Chair, Standing Committee Chair, Ad BRoc Committee
°n Rules of Practice and on Gender-Based Violence
Procedure
Enclosure

CC: Honorzable Hamilten Fish, Jr.
Honorable Charles E. Schumer
Honorable F. Jzmes Sensenbrenner, Jr.
Boncrakie patriciz Schroeder
be:  Jonathan Yarowsky, Marie McGlone, Allen Erenbaum, Lisa Moreno, Lyle Nirenberg,
David Yassky, and Alan Coffey
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COM.. ATTEE ON RULES OF PRACTICE AN PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ROBERT E. KEETON
CHAIRMAN

PETER G. McCABE -
SECRETARY

August 3, 1993

Honorable Joseph R. Biden, Jr.
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510-6275

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F, RIPPLE
APPELLATE RULES .

EDWARD LEAVY
BANKRUPTCY RyULES

SAM C. POINTER, JR.
CVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES |

Subject: Proposed Amendments to Rule 412 of the Federal Rules of
Evidence and Rule 32 of the Federai Rules of Criminal Procedure

Dear Mr. Chairman:

I am writing to provide you with an update of recent action

taken by the Judicial Conference’s Commit

tee on Rules of Practice

and Procedure (Standing Committee) regarding Rule 412 of the
Federal Rules of Evidence and Rule 32 of the Federal Rules of
Criminal Procedure. The committee met on June 17-19, 1993, in

Washington, D.cC.

The committee approved, with some revisions,

the amendments

to Evidence Rule 412 that were proposed by the Advisory Committee
on Evidence Rules and voted to transmit it to the Judicial
Conference with a recommendation that it be approved and sent to
the Supreme Court for adoption. The proposed amendments would
extend the protection of the rule to victims in all criminal and
civil cases. The final draft eliminates many ambiguities
identified in earlier drafts during the committees’ deliberations
and is a marked improvement. 2 copy of the proposed amendments
was furnished earlier to your staff and is enclosed for your

convenience.

At its June meeting, the Standing Committee reaffirmed its
position urging the Senate Committee on the Judiciary to withdraw
the proposed amendments involving Evidence Rule 412 contained in

S. 11, the Violence Against Women Act of 1993,
remaining important stages of the Rules Enablin

go forward to completion.

and permit the
g Act process to



Honorable Joseph R. Biden, Jr.
Page 2

_'Phe Standing Committee also agreed with the recommendation
of the Advisory Committee on Criminal Rules to reject a proposed
amendment to Rule 32 that would provide victims the right of
allocution in all criminal cases. ‘

“The Standing Committee believed that in most cases a victim
allocution provision would be counterproductive. Mandating: .
victim allocution might lead to greater victim frustration
because. of the sentencing guidelines’ restriction’, that severely
1limit 'the impact of a victim’s statement. In addition, Rule
32(c)(2) (D) now provides a victim with an opportunity for direct
input in the preparation of the presentence report.

The Standing Committee did believe, however, that the
exercise of victim allocution in certain.cases is very salutary.
It recognized that judges presently allow victims to address the
court in open court in particular‘circumstahces. The committee
agreed that if 'in the judgment of Congress victims of certain
crimes should be entitled to allocution at sentencing, then the
enactment of a separate and limited statutory provision would be
preferable to a general amendment to Rule 32. ‘A conforming rules
amendment limited to the statutory provision could then be
drafted and considered in accordance with the Rules Enabling Act
process. * P S o

|

Sincerely,

Peter G. McCabe
Secretary

Enclosure

cc: Members of the Committee on the Judiciary
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1ST SESSION H. R. 28 l 4

-C To permit the taking effect of certain proposed rules of eivil procedure,
' - with modifications.

C
C

C

C

IN THE HOUSE OF REPRESENTATIVES _

JuLy 30, 1993

Mr. HUGHES (for himself and Mr. MOORHEAD) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To permit the taking effect of certain proposed rules of
civil procedure, with modifications.

[y

Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Civil Rules Amend-
ments Act of 1993”,

SEC. 2. MOﬁmICAHON OF PROPOSED AMENDMENTS.
The proposed amendments to the Federal Rules of

Civil Procedure which are embraced by an order entered

'\ooo\ro\uthwm

by the Supreme Court of the United States on April 22,




2 3

1 1993, shall take effect on December 1, 1993, as otherwise

2 provided by law, but with the following amendments:
3 (1) RULE 26.— | ]
| Ao 4 | {A) IN GENERAL—Proposed rule 26(a) is : W
,.(:‘ 5 amended so that paragraph (1) reads as b
C‘ 6 i‘ folloﬁs: :
c 7 “(1) INSURANCE AGREEMENTS.—A party may
8 obtain discovery of thg existence and contents of any
9 insurance agreement ﬁnder which any person carry-
10 ing on an insurance business may be liable to satisfy
11 part or all of a judgment which may be entered in J’
12 the action or to indemnify or reimburse for pay- [
13 ments made to satisfy the judgment. Information ‘
14 concerning the insurance agreement is not by reason ‘”17
15 of disclosure admissible in evidence at trial. For pur- .
16 poses of this paragraph, an application for insurance |
17 s shall not be treated as part of an insurance i"’;
18 agreement.”. n
C 19 (2) CONFORMING AMENDMENTS.—(A) Proposed )
(( 20 rule 26(a)(2) is amenaed by striking “In addition to o
((C 21 the disclosures required by paragraph (1), a” and L)
| k( 22 inserting “A”. L‘
23 (B) Proposed rule 26(a)(3) is amended by Be
24 striking “the preceding paragraphs” and inserting J
25 “paragraph (2)”. j
!
N

+HR 2814 IH
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(C) Proposed rule 26(a)(4) is amended by strik-

ing “(1) through” and inserting ““(2) and”.

(D) Proposed rule 26(f) is amended by striking
“to make or arrange for the disclosures required by
subdivision (a)(1),”.

(E) Proposed rule 26(g)(1) is amended by
striking “subdivision (a)(1) or”.

(3) RULE 30.— _

(A) IN GENERAL.—Proposed rule 30(b)(2) is
amended by striking “Unless the court orders other-
wise, it may be recorded by sound, sound-and-visual,
or stenographic means, and the”” and inserting “Un-
less the court upon motion orders, or the parties
agree in writing to use, sound or sound-and-visual
means, the deposition shall be recorded by steno-
graphic means. The”.

(B) CONFORMING AMENDMENT.—Proposed rule
30(b) is amended by striking paragraph (3).

(4) FORM 35.—Proposed form 35 is amended—

(A) by striking paragraph (2); and

(B)/by redesignating paragraphs (3) and (4) as
paragraphs (2) and (8).

0
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CONTAINED IN THE SENATE
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1ty and $3,470,000,000 {3 cutlays.

DOLE (AND OTHERS) AMENDMENT
NO. 1122

Mr. DOLE (for himsslf, Mrs. FEIN-
.gTem, and Mrs. BOXER) proposed an
‘amendment to the bm ‘8..1601, supra; as
follows:

On page m.uurum 25 a4d tre following:
E5C. 3997, INCREASED PENALTIES FOR ARSON.

Section ¥4 of title 18, Unlted States Code,
18 umended-—

(1) In subsection (N

{A) by striking “ten years, or fined not
more than 310000 abdl imserting "0 yeass,
fNoed the greater of $100.000 or ths oost of re-
pairing or replacing any property that ‘is
daruaged or destroyed’’; and

{B) by strik!ng "twenty yoars, or fined not
mors than $30,000" angd (nserting “40 years,
fined mmmolwm)orm co8t of re-
pairing or Fepiaciig any property that is
dumgod or dau.mysd"

u) m nbwcuon (h)y—
yom p‘nH mumz}g 10 years'; and

{3) in the secon "sentence by striking “tea
yoars” and {neerting wyears" and
(3) in subssction {i)—

(A vy mkmg"#m ysun or nnod Dot

mur'.ms 40 yoars,

n.ny property that is

Jl .

darnsged or des:.my»

B —

NO. 1103
Mr. BYRD (for himself, Mr. MITCH-
RLL, Mr. DoLE, Mr "BIDEN, Mr. HATCH,
Mr. SASSER, M: G;uum Mr. KERRY,
Mr. DopDp, Mr. mcx. Mr. THURMOND,
Mr. DORGAN, ‘Mr DOMENICI, Mr.
CONRAD, Mr. Oomsx. Mr. D'AMATO, Mr.
BRYAN, Mr. ngsmu Mr. WOFFORD,
‘ ‘Hou.nms) proposed
» the bill 8. 1807,

/BYRD (AND O’I'HERS) AMENDMENT

supra; as follows:
At the appropriats placs, insert the follow-
iog: ‘

Sabtitle A—Ragional Prisons and State
‘Prisons

SEC. 13k REGIONAL PRISONS POR VIOLENT
canm&mmnmcsmmt.

m D:mmau&-h this section—

“child abuse offénse” means an offense
under Federal or Suu law that copstitutes
sexual sxploitation of children or seliing oe
buying of childrep within the mesuing of
chaptor 110 of :.m. gs. United Biatee Code,

“Qresarms ot'anu msans an cifense under
Faderal or State hv committad while the of-
fender 15 ip poassssicn of & firearm or while
ap sccomplice of the offender, to the knowl-
edge of the onender 15 in possesston of & fire-
arm.

“crime of violence™ means a faiony cffsnse
uznder Federal or State jaw that s « crime of

‘violenoe within the mescing of section 16 of

title 18, United Suus Code.

“quallfying prisoner” means—

{4) an altsn who is ib this couniry Ulegally
or anlawfuily md\mb'\ has been convicted of
s crime of vﬂclence {as defized 'n section
IUC)(3) of title JB} Unized States Code) or &

~ @srious drag otrenu {as defined In section

924eX2XA) of tmo 18, United Statas Code);
and

CONGRESSIONAL RECORD —SENATE

(5) for fiscal year 1968, for ths discretionary
category: $2,462,000,000 in new budget author-

(B) a violent criminal. -

“pax offenze’ means an offense under Fed-
orsl or State law that constitules AgETs-
vatad sexual sbuse, sexusl abuse, sexual
abuse of & minor or ward, or abusive saxual
contact within the meaning of chaptar 108A
of title 18, United Btates Code.

“violeat criminal’—

(A) moun » person, convicted ucdsr Fed-
eral law of an ‘offense described in. ‘undec the
c&roummncu described 1o, the ‘provisions of
section %34 (c) or (e) o( title 18 or section
94(). »f, wls 28, Lnupd States Code, or
undar Brate law: for’ t.bc same or & similar ot—
‘fanse; and

B), mou: a8 any of the eircumstances de-
ncnbed 18 an offense described in subpars-
graph (A) 1s ths prior conviction of an of-
fenss, ucluéuupemnvhohldboen.d.hx
dlubed as B tuvanﬂe delumuen; by resscn of
the commtsxion of aD act. thn. if committed

| wd ulg oonat.lmu such an of-

STRU oF
ney Gonenl ahall, after commlut:on with
"4“ eomctioml sdministrators, constract,
bwt nmumumc{ 10 mz!onu pris-

aral to'adte, laby qm;:%:wtnq pnsom I, in
"Attorhey. Generals' )nd
more

badily ?‘ ‘1. iee
pdere, and 4
t‘pfﬂé;?nh o

‘ H‘zw]

u‘
wclnl rulaeunoe)

mqn for the righta of
ns!denﬂon ‘of their vic-
sz«e stages of
TION.~The, Attorney Gen-
s Suul status a8 &

il

\r § ”“ ;!ninr uum, in which

November 4, 1993

" svent the Stats shall no longer be entitied to

the benafita of this section, sxcept to the ex-
tent the Attorney Genaral otharwise directs.

{3) WAIVER~The Attorney General may
waive, for 0o more than one year, any of the
requirements of this subssction with respect
to a.particular State }f ths Attorney Genersl
certifies that, in the Attorney General's
}nﬁmea:., there are compelling law snforos-
mant reasons for doing 80. Any Stats grant-
od any such waiver shill be treated a8 &
quaiifying State for all purposss of this sabd-
tmo, unlens the Attorney Gensral otherwise
direscta.

{0) AUTHGRIZATION OF APPROFPRIATIONS.—
Thers ars sathcrised to be sppropristed to
Carry out this section—

(1) 3500,000,000 for fiscal year 1804;

() $500,000.000 for fiscal year 1865,

(3} $500,000.000 for flecal ¥ sar 1966

mmmoowtoraawmm and

(snaooommo for flacal year 1998,

Page 303, line 21;

Sabtitle B—S8tate Prisons

mmmmmmmm
LENT DRUG OFFENDERS.

(z) Deroamion.—In  this section., “boot

camp prison program”™ means & correctional

program of not more than 8 months' durs-

" ti6n involving—

{1) assignment for participatioo in the pro-
gram. in conformity with State law, by pris-
oners cother ttan prisoners who hass been
convicted at any timas of & violent felony;

{2) adherence by inmates to s highly
regimented schedule that involves strict dis-
cipline, physical training, and work:

'(3) participation by inmates in lwhto
educaticn, job training, and substance abuse
ebumselme or weatment; and

‘(41 aftsrcare sarvices for inmates following
reléase that'are coordinated with the pro-
mmeunoaoutdnm the pertod of impris-
onment.

{b) 'ESTABLIEHMENT OF GRANT AND TECH-
NICAL ASBISTANCE PROGRAM.—

(1) IN DENERAL.~The Attorpey General
may make grants to States and o mults-
Btate oompect associations for the purposes
Of—

{A) developing, oonstructing. sxpanding,
operating, and improving boot camp prison
programs to medium security prisons;

(B) developing, constructing, and operating
prisons that house and provide weatment for
ﬂolem Sffenders with serious sabstance

ptobuml: and

G muung in sctivating existing boot
CAImp ‘or ;rlwn facilities that are unutilizad
ognndemmhod because of lack of funding.
)] T:cmw ASSISTANCE.—Ths Attorsey
Genern.l msy peovide technical assistance to
mnzoes undcr this section.

(3 Ummm OF COMPONENTS —The At-
torney Gena”ml may atilize any component
o}' compansnu of the Department of Justice

\arryme oat this section.

'(g) BTATE 'AND MULTI-STATE COMPACT AP-
ﬂ.n:/d'xmﬂs.—
*m in G ~To request & grant under
mﬁon.‘tbo chief exacutive of & State or
ths coordinator of & multi-State compact aa-
sqc!xucmah;n submit an appiication to the
Ammey Gesaqml tn such form and contaln-
.n‘g such information as the Atiorpey Gen-
dfal may u-sscnbe by regulation or guide-
un

(3) CONTENT OF APPLICATICE —In socord-
ance with x.‘na reguistions or guidelines es-
ubhsk by the Attornsy General. as sppli-
canon (or & grant under this saction aball—

1A} 1nilude a long-term strategy and de-

ailed nhslsmenu:.on plan:

(B) mbludn‘ evidence of the sxistence of,
md dascrlba the terms of. & malti-Stats
compact, tcr any multipie-State plan:

]
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(C) provide a description of any construc-
tion activities, including cost’ estimates,
that will be & part of any plan;

(D) provide & desdription of the critarix for
selection of prisoners for participating in a
boot camp prison program or assignment to
& regional prison or activated prison or boot
camp facility that 1s to be funded; _

(E) provide assurances that the boot camp
prison program, regional prison, or activated
prison or boot camp facility that recaives
funding will provide work programas, sdu-
cation, job training, snd appropriate drug
treatment for Inmates; '

{F) provide assurances that—

(1) prisoners who participate in a boot
Camp prison program or are assigried to a re-
glonsl prison or activated prison or boot
camp facility that receives funding will be
provided with aftercare services: and

(11) & substantial proportion of the popu-
Iation of any regional prison that raceives
funds under this section will be viclent of-
fenders with serfous substance abuse prob-
lems, and provision of treatment for such of-
fenders will be a priority elemcat of the pris-
on’s mission; |

(G) provide assurances that sftercare ssrv-
ices will tnvolve the coordination of the booct
camp prisen program, regional prison, or ac-
tvated prison or boot camp facliity, with
other kuman service and rebabilitation pro-
grams (such as sducational and job tralning
programs, drug counseling or treatment, pa-
role or other post-releass supervision pro-
grams, hallway house programs, job place-
ment programs, and participation in sslf-
help and peer group programs) tkhat reduce
the likelihood of further criminality by pris-

' oners who participate in a boot camp pro-
§ram or-are assigned to a regional prison or
activated prison or boot camp facility fol-
lowing release;

(H) explain the applicant's iuability to
fand thée program adequately without Fed-
oral azsistance; :

(I) identify related governmental and com-
munity initiatives that complement or will

* be coordinated with the proposal;

{J) certify that there has been appropriate
coordination with all affected agencies: and

(E) specify plans for obtaining necessary
support and coaotinuing the proposed pro-
gram following the conclusion of Federal
sapport.. ' " '

(d) LDMITATIONS ON PUNDS.—

(1) NONSUPPLANTING REQUIREMENT.—Punds
made svallable under this section shall not
be used to supplant Stats funds, but shall be
used t0 incrsase the amount of funds that
would, i the absence of Fadaral funds, be
made aviiliable from State sources,

(3) ADMINISTRATIVE COSTS.—No more than §
percent of the funds available under this sec~
tion may.be used for administrative costs.

(3) MATCEING FUNDS.—~The portion of the
€o6ts of & program provided by s grant under
this section may not excesd 75 percent of the
total ocst of the program as described in the

application.

(4) DURATION OF GRANTS, .

(A) IN OENERAL—A grant under this sec-
tioh may be renewsd for up to 8 years beyond
the initial year of funding if the applicant
demonstrates ‘sKtisfactory progress. toward
schievement of the objectives set out in an
approved application.

(B) MULTITRAR GRANTS.—A multiyear
grant miay be.made under thix section so
long #8'the total duraticn of the grant. in.
cluding any renewals, does not excesd 4
years. |

(8) CONVERSION OP PROPERTY AND PACTLI-
TIES AT-CLOSED OR REALIGNES MIITARY IN-
STALLATIONS INTO BOOT CAMP PRISONS AND
REGIONAL PRISONS.—

(1) DEFINTTION.—In this subssction, “base
closuts law" méans—

CONGRESSIONAL RECORD—SENATE

(A) title II of the Defense Authorizxtion
Amendments and Base Closurs and Realign-
ment Act (10 U.8.C. 2557 note);

{B) the Defanses Base Closure and Resalign-
ment Act of 1990 (part A of title XXIX of
Public Law 101-510; 10 U.B.C. 2687 note);

(C) ssction 2687 of titls 10, Unitad States
Code; and

(D) any other simtlar law,

(2) DETERMINATION OF BUITABILITY FOR CON-
VERSION.~Notwithstanding any base closure
law, the Secretary of Defernss may not taks
Any sction to dispose of or transfer any real
property or facllity located at a military in.
stallation to be clicsed or realignsd under s
base closure law until the Sacretary potifies
the Attornsy Gezeral of any property or fa-
cility st that installation that is suitable for
usé 43 & boot camp prison or regional prison.

(3) TRANSFER.~Ths 8ecretary shall, upon
the request of the Attorney Geaeral, transfer
to the Attorney General, without-reimburse-
ment, the property or facilities coversd by
the notificatica refsrred to in paragraph (2)
in order to permit the Attorney General to
utllize the property or facilities as a boot
camp prison or regional prison, '

(4) REPORT.—~Not later than 8 months after
the date of enactment of this Act, the Attor-
ney General shall prapare and disseminate to
Btate and local officials a report listing any
real property or facility located at a miis:
tary instaliation to be closed or realigned
ander a base closure law that is suitable for
use a8 & boot camp prison or regional prison.
The Attorney General shall periodically ap-
date this report for dissemination W State
and local officials.

(5) APPLICABILITY.—This subsection shall
SDply with respect to property or facilities
located at military installations the closurs
or realignment of which commences after
the date of epactment of this Act,

(f) PERFORMANCE EVALUATION.—

(1) EVALUATION COMPONENTS,

(A) IN GENERAL.—Each boot camp prison,
regional prison, and activated prison or boot
camp facility program funded under this sec-
tion shall contain sn evaluation component
developed pursuant to guidelines established
by the Attorney General.

(B) OUTCOME MEASURES.—The evalnations
required by this paragraph shall include out-
come measures that can be used to deter-
mine the effsctivensss of ths funded pro-
grams, including the effectiveness of such
programs in comparison with othsr correc-
tional programs or dispositions in reducing
the incidence of recidivism,

{2) PERIODIC REVIRW AND REPORTS.—

(A) REVIEW.—The Attorney General shall
review the performance of each grant recipi-
ent under this section.

(B) REPORTS.—The Attornesy Genaral may
require a grant recipient to submit to the
Attorney General the results of the evalua-
tons requirsd undsr paragraph (1) and such
other data and {nformation as the Attorney
General deems reasonably neosssary to carry
out the Attorney General's responsibilities
under this section.

{3) REPORT TO CONGRESS.—The Attorney
General shall submit an annual report to
Congress describing the grants awarded
under this ssction and providing an assess-
ment of the operations of the programs re-
celving grants.

(g) REVOCATION OR SUSPENSION OF PUND-
ING.~—If the Attorney General detarmines, as
& result of the reviews required by =mub-
section (f), or otherwiss, that s grant recipi-
ent under this section is mot in substantial
compliance with the terms and requirements
of an approved grant application, the Attor-
ney General may revoke or suzpend funding
of the grant in whole or in part.

(B) ACCESS TO DOCUMENTS.—The Attorney
General and the Comptroller General shall

S$15113

bave access for the purposs of sudit and ax-
amination to—

(1) the pertinent books, documants, papars,
or records of a grant recipient under this sec-
tion; and

(3) the pertinent books, documents, papers,
or records of other persons and antitiss that
are involved in programs for which assiat-
ance is provided under this secticn.

(1) GENZRAL REGULATORY AUTRORITY.—The
Attorney General may tasue regulaticns and
guldelines to catry out this section.

(§) AUTHORIZATION OF APPROPRIATIONS. —

(1) IN GENERAL.~There 18 authorized to be
appropriated to carry out this secticn
$2,000,00¢,000, to remain avallable until ex-
perded. K ' s

{2) USE OF APPROPRIATED FUNDS.—No more
than one-third of the amounts appropriated

.under paragrarh (1) may be used to .make

§rants for the construction, development,
and operation of regional prisons under sud-
section (BX1XB). -

Bubtitle C—Grants Under the Juvenile Jus
‘tice and Delinquency Prevention Act of
1974
" “'GRANTS POR COMMUNTTY-BASED VIOLENT-

‘ JUVENLILE FACILITIES
“SEC. 238, (x) IN, GENERAL.—The Attorney

General, through the Burean of Prisons, may

make grants to States and units of general

local goysrnment or oombinations thereof to
assist them 1n planning, establishing, and
operating secure facilities for violent and
chronic Juvenile offenders. The mandates re-
quired by the Juvenile Justice and Delin-
quency Prevention Act shall not apply to
grants under this ‘subtitle . suthorization.

There are suthorized to be appropriated

$100,000.000 for each of fiscal years 1994, 1956,

1996, 1997, 19%8. | ' ,

SECTION L SHORT TITLE
This Act may be cited as the “Violence

Agalnst Women Act of 183",
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(c) CONGRESSIONAL COMMTITEE REC- Exscutive Director may procurs temporary defendant peaks to offer in the trial depends

OMMENDATIONS —1r making appolntments to
the Task Porce. the Attorney Geperal shall
consider the recommendations of the chalr-
man and ranking minority memberz of tke
Commities on the Judiciary of the Senate
and the Committee oD the Jndxcn:s of t.be
House chemsenuuvas .

(8) VACANCIES —A -ncmcy cn ‘the Task
Poroe shail be filled in the manner in which
the original appolnument wax msde
lxc.m.nsx FORCE OPERATIONE. . . ‘

() MEETINGS. -'X‘hq ‘Task Foroe shall bold
its nnt. moeun: oD &, date tpocmed by the
Atorpey General, plhlch dats, aball not, be
ister than 60 daya r. the date. of spact-
ment of um Acty After: me nuuu ‘mesting.
t.be’!‘ui?omnhnll f eebnmhauuclﬁu
Attornsy Geseril, or 1ta ch;umn-dwmu,
bat shall p‘oe“t‘at)‘m; 6t

_{b) CRAIRKAN ~Not 18
the members of the I
pointed,  the Amrp ‘

’ ive‘ no ldd!‘
fce on theé Nk
oroe shall

@) P‘:R Dmu -—Exoept s pwvldbd in sub-
Task'

or intermittent sarvioes under section 310&(b)
of title 8, United States Code, at ratas for in-
dividuals not 1o axceed SO per AAY.
SEC. 147. POWERS OF TABK FORCE ',

{8} HEARINOS.—For the porpose. Qt CAITYIDG

out this subtitle, the Task Force may con-
duct soch hearings, sit and sct at snch times
and places, take such testimory. and peceive
such evidence, as the Task Force ‘conaiders

. appropriate. The Task Porce may sdminister

oaths before the Tusk Force.

(b) DELEGATION.—ADY member or smployee
of the Task Force may. if authoriaed by the

~Task Force, take any action’ ‘that the Task
?oroe is wmoﬂud w take undet um sab-
tme

(c) ACCESS TO mmm'ncn- -The Task

- Foroe may request directly from any execu-

tive Adepartment or agency sockh mrotmtJon
a8 Ay be Decessary to snable tho Task
Pormwamoutthumbuue.onmn-
Quest of the Chairman of the Task Poroe.
(d)m—mm rommyuo the

‘.Ummsummmmmemmmermd

PO
lectad pmcws " menta and agencies of the Unitsd States.

. BEC. ek ummnonormmihm

. under the same oonditions asi other "depart-

There is authorised to be ;ppropr‘,‘aud to
;o&ry out this subtitle $500, 000 for’ m&u year
£EC. mmmx v

nomrommnmwmn}som
mrlhedauonvmalunnnuponn
nbmltwd under pection.l#4.

ARy I/‘, Subtitle E—New mm

tion addresiing ﬂolent wunu against
women, ihcluding the crimes oi’ ﬁoxnast.ic and
sexual assaulu

(b) CONTENTS--The: final. reporc\ mbmitt.od
under paragraph (1) shall contatn a detatled
statement of the activities of ths:Taak Foros
and of the findings and conclusions of the
Task Force, including »snch noommends-
tions for leﬁalat.ion and; tdmmxamuve 20~
tion as the Task Force oonxmora appro—

priate.
SBC. 148 mcmwx DIRRCTOR AND s'rm

(a) EXECUTIVE DIRECTOR.— /| '

(1) APPOINTMENT.—The Tuk Force mn
have an Executive Director who shall be ap-
pointed by the Chairmsn with  the ;pproval
of the Task Force, not hur’th‘u 0 ‘days
after the Chalrmar is uloctad

@) OOMPK\SATZOH \—Thé wmmuve Director
shall be d‘ompensabod ata nu notito sxceed
the maximum rate of the bsalc pay paysble
for s position above GS-15 of the General
aedule contained in uLue, mnmd iStates

1Y

(b) 8'tm wm: the appm‘,
Force, the Exscutive Direc irector.
and fix the: wmpensauon of spch sdditional
persornel as the Exocntm 'Director donsid-
OIS DECESSATY 10 urry opt. the, dutles of the
Task Force. ' V

(c) APPLICABILITY OP CIVIL SKRWCS LAWB.—-
The Executive Director debwthe tddhtlonal
personnel ox ‘the Task Fom t‘ppolnted nnder
subsection (b) may be uppomﬂod vrmmut re-
gard to the provisium Lof' title B, Unuod
Btates Code, governing nppoinunenta 1n the
oompet.tt!ve service, and’ may be peid with-
out regard m the provisic nmof chhpur 51 and
subchapter III of chapter 53 of such title re-
Iating to classification ahd ‘Géneral Schedule
PAY rates.

{d) OONSUL’!‘Am -—Suhjoct to sneh rnlea as
myheprucdbodbythemkrome the

'
- B
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SEC. 151 SFXUAL HISTORY IX ALL CRIMINAL
CABESR. .

{a) RULE.—The Federal Rules of Evidence
mmendodhym»mnxmrmmm
following new rule:

*“Rule ¢12A. Evidence of vietim's put bebav-
jor in other eriminal cases

“(a) REPUTATION AND OPINION Evmzxcn Ex-
CLUDED.—Notwitbstanding any other law, in

& criminal case, other thap a sex offense cass
govemod by rule 412, reputation or opinion

evidence of the past sexual behaviar ofanal- |

leged victim is not admissible.

“(b) ADMISSIBILITY.—Notwithstanding any
omerhw.mucnmmuwe,otharm;
sex offsnse case governed by rule 412, evi-
dence of an alleged victim’s past sexual be-
havior (other than reputation and opinion
evidence) may be admissible {f—

%(1) the evidenoe is admitted in sccordance
with the prooodnres specified in subdivision
(c); and .

(2) the probative value of the evidence
outweighs the danger of unfair prejudice.

*(¢) PROCEDURES.—(1) If the defendant in- -

tends to offer evidence of specific instances
of the alleged victim's past sexual behavior,

-the defendant shall make s writtep motion

to offer such evidence not later than 15 days
before the date on which the trial in which
such evidence 18 to be offersd is scheduled to
begin, except that the court may ‘aliow the
motion to bs made at » later date, including
during trial, if the court determines elther
that the evidence is newly discoversd and
could not have been obtained sarlier through
the exercise of due diligence or that the issue
to which such evidence relates has newly
arisen in the cass. Any motion made under

pamxnphahﬂ!beamedonmoﬂnr
pames and on the alleged victim. -

“(2) The motion described in mnmph ()]
shall be accompanied by & written offer of
proof. 1f pecessary, the ocourt shall order a
hearing in chambers to determine if such
evidence is admissible. At the bearing, the
parties may oall witnesses, including the al-
Jeged victim and offer relevant evidence.
Notwithstanding subdivision (b) of ruls 104,
ﬂtbanlevmqyoftbeaﬂéenavhlchthe

upon n’be rumnment of a condition of fact,
3.1 ’cqgri'..pt the bearing in chambers or at
& subssquent bearing 1n chambers scheduled
for such: erooa shaill accept evidenoce or
the isrue of whether such condition of fact
fulfilied and shall detormine such issus..

+(3) 1fithe oourt determines on 'the basis of
the bearing described in parsgrapd (2). thst
the evidence 'the defendant seeks to offer i»
relevant, pot sxciuded by any .other evi-

dentiary rule, and that the probative value .

of such evidenos outweighs the danger of un-
fair pro}ucuom such evidence shall be admis-

sible‘tn the trial to the extant an'order made

by the oourt lpaclnu t.heummoo 'mch
may.be offered and sress with' respect ‘to

vmcht.heauendﬂcummbecnmmd k
cnou—cnm.\nod In its, u-ﬁor“"utbo oonrt‘

thonld ooxmder (A) 'the 'chain of |
loading to ita! nndm of w.wm‘m
'h:mmunmmdmmdmouv
woighs the! 'dinger .of eniplr prejudice Hven

the pot-entn.l of the svidence to’ ‘Bumiiiste

and embarrass’ ‘the alleged victim andtow
mzmnnnlrarbnudmrymmou"

() | TRCENICAL - AMENDMENT.—The. hbh rof
munutwﬁbemwuoltvmmh

amendsd by inserting after the 1vem ’nhnncl‘v‘j

wmleuzt.helouovincmltem.

"m Eﬂdcnoo of ﬂcum