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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JANUARY 7-8,2010
Opening Remarks of the Chair
A. Report on the September 2009 Judicial Conference session.
B. Transmission of Judicial Conference-approved proposed rules amendments to
Supreme Court.
ACTION - Approving Minutes of June 2009 committee meeting

Report of the Administrative Office

A. Legislative Report.
B. Administrative Report.

Report of the Federal Judicial Center (oral report)

Report of the Civil Rules Committee

A. Igbal and Twombly: legislative, rulemaking, and case law responses.
B. Preparations for the May 2010 Conference at Duke University Law School.
C. Minutes and other informational items.

Report of the Appellate Rules Committee
. Minutes and other informational items.
Report of the Evidence Rules Committee

A. Proposed “style” amendments to the Evidence Rules.
B. Minutes and other informational items.

Report of the Criminal Rules Committee

. Minutes and other informational items.
Report of the Bankruptcy Rules Committee

. Minutes and other informational items.

Report of Subcommittee on Privacy
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11.  Report of Subcommittee on Sealing (oral report)
12.  Panel Presentation: Changes in the Academy

13. Long-Range Planning Report

14.  Next Meeting: June 2010
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; JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
September 15, 2009
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All the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.
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At its September 15, 2009 session, the Judicial Conference of the United States —
EXECUTIVE COMMITTEE

Approved a resolution in recognition of the substantial contributions made by the Judicial
Conference committee chairs whose terms of service end in 2009.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Authorized the transfer of the official duty station for the vacant bankruptcy judgeship
position in the Eastern District of California from Bakersfield to Sacramento.

COMMITTEE ON THE BUDGET
Approved the Budget Committee’s budget request for fiscal year 2011, subject to
amendments necessary as a result of (a) new legislation, (b) actions of the Judicial
Conference, or (c) any other reason the Executive Committee considers necessary
and appropriate.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

Adopted a courtroom sharing policy for magistrate judges in new courthouse and
courtroom construction, to be included in the U.S. Courts Design Guide.



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Approved proposed amendments to Appellate Rules 1, 4, and 29 and Form 4 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the law.

With regard to bankruptcy procedures:

a. Approved proposed amendments to Bankruptcy Rules 1007, 1014, 1015, 1018,
1019, 4001, 4004, 5009, 7001, and 9001, and new Rule 5012 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation
that they be adopted by the Court and transmitted to Congress in accordance with
the law; and

b. Approved proposed revisions of Exhibit D to Official Form 1 and of Official Form
23, to take effect on December 1, 2009.

Approved proposed amendments to Civil Rules 8(c), 26, and 56 and Illustrative Form 52
and agreed to transmit them to the Supreme Court for its consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.

Preliminary Report, Sept. 2009 - Page 6



Approved proposed amendments to Criminal Rules 12.3, 15, 21, and 32.1 and agreed to
transmit them to the Supreme Court for its consideration with a recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the law.

Approved proposed amendments to Evidence Rule 804(b)(3) and agreed to transmit them
to the Supreme Court for its consideration with a recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

Approved proposed Guidelines for Distinguishing Between Matters Appropriate for
Standing Orders and Matters Appropriate for Local Rules and for Posting Standing
Orders on a Court’s Web Site and agreed to transmit them, along with an explanatory
report, to the courts.
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ATTENDANCE

The Judicial Conference Committee on Rules of Practice and Procedure met in
Washington, D.C., on Monday and Tuesday, June 1 and 2, 2009. The following members
were present:

Judge Lee H. Rosenthal, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Judge Harris L Hartz

Judge Marilyn L. Huff

John G. Kester, Esquire
William J. Maledon, Esquire
Judge Reena Raggi

Judge James A. Teilborg
Judge Diane P. Wood
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Deputy Attorney General David Ogden attended part of the meeting for the
Department of Justice. The Department was also represented throughout the meeting by
Karyn Temple Claggett, Elizabeth Shapiro, and Ted Hirt.

Also participating were the committee’s consultants: Joseph F. Spaniol, Jr.;
Professor Geoffrey C. Hazard, Jr.; and Professor R. Joseph Kimble. Professor Nancy J.
King, associate reporter to the Advisory Committee on Criminal Rules, participated in
part of the meeting by telephone.

Judge Anthony J. Scirica, former chair of the committee and current chair of the
Judicial Conference’s Executive Committee, participated in portions of the meeting.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Senior attorney, Administrative Office
Jeffrey N. Barr Senior attorney, Administrative Office
Henry Wigglesworth Senior attorney, Administrative Office

Joe Cecil Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Laura Taylor Swain, Chair
Professor S. Elizabeth Gibson, Reporter
Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —
Judge Robert L. Hinkle, Chair
Professor Daniel J. Capra, Reporter
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INTRODUCTORY REMARKS
Changes in Committee Membership

Judge Rosenthal noted that several membership changes had taken place since the
last meeting. She pointed out that Professor Daniel Meltzer had resigned from the
committee to accept an important position in the White House. She emphasized that he
had been a superb member and would be sorely missed at committee meetings. She
noted, though, that Professor Meltzer had stayed in touch with the committee and would
attend its group dinner.

She reported that this was the last official meeting for Judge Hartz and Mr. Beck,
whose terms will expire on October 1, 2009. She pointed out that both would be honored
at the January 2010 meeting.

In addition, she noted that this was Judge Stewart’s last meeting as chair of the
Advisory Committee on Appellate Rules. She pointed out that Judge Stewart was truly
irreplaceable as a judge, friend, and colleague. She noted that he had been a remarkable
chair, and the Chief Justice had extended his term for a year. The new chair, Judge
Jeffrey S. Sutton, will represent the advisory committee at the next Standing Committee
meeting.

Judge Rosenthal reported, sadly, the recent death of Mark 1. Levy, a distinguished
attorney member of the Advisory Committee on Appellate Rules. A resolution honoring
him had been prepared and would be sent to his widow by Judge Stewart. Judge
Rosenthal extended the committee’s sympathies and gratitude to his family for his many
contributions.

Recent Actions Affecting the Rules

Judge Rosenthal reported that little action at the March 2009 session of the
Judicial Conference had directly affected the rules committees, although several items on
the Conference’s consent calendar indirectly affected the rules. She noted, for example,
that the Court Administration and Case Management Committee had recommended that
courts provide notice on their dockets of the existence of sealed cases. Also, she said, the
Court Administration and Case Management Committee had proposed guidelines for
filing and posting transcripts that are designed to safeguard privacy interests, including
matters arising during jury voir dire proceedings. She noted that the Standing
Committee’s privacy subcommittee, chaired by Judge Raggi, would meet to discuss a
wide range of privacy and security matters immediately following the committee meeting.
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Judge Rosenthal reported that the Supreme Court had approved all the rules
recommended by the committee and had sent them to Congress on an expedited basis.
She noted that the committee had successfully pursued legislative changes to 28 statutes
that specify time limits and would be affected by the time-computation rules. The
legislation had just passed both houses of Congress and been enacted into law. The
statutory changes will take effect on December 1, 2009, the same time that the new time-
computation rules take effect. She added that coordinated efforts were also underway to
have all the courts update their local rules by December 1 to harmonize them with the
new national time-computation rules.

Judge Rosenthal thanked Judge Thomas W. Thrash, Jr., former committee
member, for his assistance in promoting the recent legislation, and Congressman Hank
Johnson, who introduced it and was very helpful in shepherding it through Congress. On
behalf of the committee, Professor Coquillette expressed special thanks to Judge
Rosenthal for leading the concerted and challenging efforts to get the legislation enacted.

On behalf of the Executive Committee, Judge Scirica extended his appreciation to
the committee for its excellent work. He noted that the Chief Justice continues to praise
Judge Rosenthal for her work, including her impressive legislative accomplishments.

Legislative Report

Judge Rosenthal reported that Judge Kravitz would testify again in Congress on
behalf of the Judicial Conference in opposition to the proposed Sunshine in Litigation
Act. The legislation, she explained, would impose daunting requirements before a judge
could issue a protective order under FED. R. CIv. P. 26(c). The judge would have to first
find that the proposed protective order would not affect public health or safety — or if it
would, that the protection is needed despite the impact on public health and safety. All of
this would occur even before discovery begins.

Judge Kravitz noted that the American Bar Association opposed the legislation,
and other bar associations were likely to follow. In addition, he said, the hope is that the
Department of Justice would formally oppose the legislation. He pointed out that the bill
was well-intentioned in trying to protect public health and safety, but the mechanism it
uses to do so was not at all practical. He noted that he was the only witness to be invited
by the sponsors to testify against the bill.

Judge Rosenthal explained that the Judicial Conference opposes the legislation it
would amend the federal rules outside the Rules Enabling Act process. She noted that
empirical evidence demonstrates clearly that judges are doing a good job in dealing with
protective orders and in balancing private and public interests. The Sunshine in
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Litigation Act, though, would impose significant burdens on judges, requiring them to
make findings when they have little information on which to base those findings.

Judge Kravitz added that if there is a problem in some cases with protective
orders, it arises largely at the state level, not in the federal courts. He noted that there is
also little understanding by the legislation’s sponsors of how the civil litigation process
actually works. The thought, he said, that a federal judge would be able to read through
all the documents that could be discovered in order to find a smoking gun is truly
misguided.

Mr. Rabiej reported that the Judiciary’s implementation of the new privacy rules
had been questioned by a special-interest group seeking to make all government
information available to the public on the Internet without restrictions and without cost.
He noted that the group had discovered that some documents filed by parties and posted
on the courts’ electronic PACER system contained unredacted social security numbers.
He added that the privacy subcommittee would consider the matter and address a number
of other privacy issues at its upcoming meeting immediately following the Standing
Committee meeting.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the

last meeting, held on January 12-13, 2009.
REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachments of May 8, 2009
(Agenda Item 6).

Amendments for Final Approval
FED.R. APP.P. 1

Judge Stewart reported that the proposed amendment to Rule 1 (scope of the rules,

definition, and title) was straightforward. It would define “state” for purposes of the

appellate rules to include the District of Columbia and any U.S. commonwealth or
territory.
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Professor Struve added that, after the public comment period had ended, the
advisory committee received a letter from an attorney in New Mexico asking it to expand
the rule’s definition of a “state” to include Native American tribes. She noted that the
committee had discussed the request at length at its April 2009 meeting and had decided
that the matter merited more time to develop because it implicates a number of different
rules and issues. Accordingly, the matter had been added to the advisory committee’s
study agenda. At the same time, though, the committee urged immediate approval of the
proposed amendment to Rule 1.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

FED. R. AprP. P. 29

Judge Stewart reported that the proposed amendments to Rule 29(a) and (c)
(amicus curiae brief) would add a new disclosure requirement on authorship and funding
support received by an amicus in preparing its brief. The amendments had been modeled
after the Supreme Court’s recently revised Rule 37.6, although the advisory committee
had to make a few adjustments because of differences in practice between the Supreme
Court and the courts of appeals. Professor Struve added that the proposed amendment to
Rule 29(a) would simply conform the rule to the proposed new definition of a “‘state” in
Rule 1(b).

She noted that the advisory committee had received seven sets of public
comments on the proposed amendments and had also considered the comments that had
been submitted when the proposed revision to Supreme Court Rule 37.6 was published
for comment. The comments, she said, had been very helpful, and the advisory
committee had made two changes in the rule following publication. First, it reordered the
subdivisions to place the authorship and disclosure provision in a new paragraph 29(c)(5).

Second, it revised subparagraph 29(c)(5)(C) to remove a possible ambiguity in the
published language. The revised language would require an amicus to include in its brief
a statement that “indicates whether . . . a person — other than the amicus curiae, its
members, or its counsel — contributed money that was intended to fund preparing or
submitting the brief and, if so, identifies each such person.” The revised language makes
it clear that, if no such person has provided financial support for the brief, the amicus
must state that fact expressly, rather than simply say nothing about funding. Professor
Struve also pointed out that some public comments had suggested imposing a complete
ban on funding amicus briefs, rather than merely requiring disclosure. But, she said,
other commentators suggested that a ban would raise constitutional issues.
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Professor Struve added that a suggestion had been received to delete the words
“intended to fund.” But, she explained, the advisory committee did not adopt it because
the proposed alternative language — “contributed money toward the cost of the brief” —
was too broad. Similar breadth in the version of Supreme Court Rule 37.6 published for
comment had attracted vigorous opposition. It was later revised by the Court to use
“intended to fund.” She explained that without the “intended to fund” language, the
disclosure requirement could require disclosure of membership dues and other indirect
financial support. Therefore, both the Supreme Court rule and the proposed appellate
rule use the words “intended to fund” to make clear that the rule does not cover mere
membership dues in an organization. Rather, the funding disclosure applies only when a
party or counsel has contributed money with the intention of funding preparation or
submission of the brief.

The committee without objection by voice vote approved the proposed
amendment for approval by the Judicial Conference.

FED.R. APP. P. 40

Judge Stewart reported that the proposed amendments to Rule 40 (petition for a
panel rehearing) had been presented to the Standing Committee before. They would
clarify the time limit for filing a petition for rehearing in a case where an officer or
employee of the United States is sued in his or her individual capacity for an act or
omission occurring in connection with official duties. Originally, he explained, the
Department of Justice had also sought a companion change in Rule 4 (appeal) to clarify
the time limit for filing an appeal in a case where an officer or employee is sued
individually for acts occurring in connection with official duties.

But, he said, the Supreme Court’s decision in Bowles v. Russell, 551 U.S. 205
(2007), had seriously complicated any attempts to amend Rule 4. In essence, Bowles held
that appeal time periods established by statute are jurisdictional in nature. Since the 60-
day time limit for filing an appeal under Rule 4(a)(1)(B) is also established by statute, 28
§ U.S.C. § 2107, there was a question whether the time period should be changed by
rulemaking rather than legislation. Therefore, the Department decided to abandon the
effort to amend Rule 4.

Rule 40, however, is not covered by statute. So the Department continued to seek
the proposed amendments to that rule. Nevertheless, the advisory committee asked the
Department to consider whether it preferred to pursue a legislative solution to deal with
both situations.

Judge Stewart pointed out that a case currently pending before the Supreme Court
raises the question of the application of the Rule 4 deadline in a qui tam action. United
States ex. rel. Eisenstein v. City of New York, 129 S.Ct. 988 (2009). In view of the

10
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pendency of the case, the Department had asked that the Rule 40 proposal be held in
abeyance (along with the Rule 4 proposal) to give it time to consider whether a single
statutory fix might be a better approach. In addition, the Department was concerned that
there could be a trap for the unwary if Rule 40 were to be amended before Rule 4 catches
up. Therefore, even though the advisory committee had voted unanimously to proceed
with amending Rule 40, it had decided to defer seeking final approval until the Supreme
Court has acted in Eisenstein.

The committee without objection by voice vote approved remanding the
proposed amendment back to the advisory committee.

ForM 4

Judge Stewart reported that Form 4 (affidavit accompanying a motion for
permission to appeal in forma pauperis) would be amended to conform to the new privacy
rules that took effect on December 1, 2007, by removing the request for full social
security numbers and other personal identifier information. He noted that the
Administrative Office had already made interim changes to the version of Form 4 that it
posts on the Judiciary’s website. Nevertheless, the official form needs to be changed to
ratify those interim changes.

A member asked why a court needs all the information now required on Form 4,
such as the street address, city, or state of the applicant’s legal residence. Some of that
information, for example, may be available from other documents, such as the pre-
sentence investigation report. Other information, such as the applicant’s years of
schooling, may be of little use to the court.

Professor Struve explained that the advisory committee at this time was merely
attempting to conform the form to the new privacy rules. It had not yet considered
matters of substance. In fact, she said, the advisory committee planned to take up these
issues later, and it may decide to draft two separate versions of the form to address the
requests of judges for both a short version and long version of the form. Judge Stewart
added that the advisory committee had a number of questions about the form and had
asked its circuit-clerk liaison, Fritz Fulbruge, to survey his clerk colleagues on how the
form is used in the courts.

A participant cautioned that the advisory committees should be careful not to let
the privacy rules reach too far. At some point, he said, a court needs to have full
information about certain matters. Another participant stated that the other parties in a
case are entitled to review the petitioner’s in forma pauperis application. But the
applications are generally not placed in the official case file or posted on the Internet for
public viewing.

11
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The committee without objection by voice vote approved the proposed
changes in the form for approval by the Judicial Conference.

Informational Items

Judge Stewart reported that the appellate and civil advisory committees had
created a joint subcommittee to study a number of issues that intersect or overlap both
sets of rules, including “manufactured finality,” the impact of tolling motions, and the
impact of the Supreme Court’s ruling in Bowles v. Russell.

Judge Stewart emphasized the advisory committee’s shock and sadness at learning
of the death of Mark Levy. He noted that Mark had participated actively in the advisory
committee’s April 2009 Kansas City meeting and had been responsible for a number of
important proposals. He said that the advisory committee will present a resolution of
remembrance and gratitude to Mrs. Levy. In addition, he had sent her some photographs
that he had taken of Mark at recent advisory committee meetings in Charleston and
Kansas City. She, in turn, had sent him a very nice note of appreciation.

Judge Stewart thanked the Standing Committee for its support of him personally
and the advisory committee during his four years as chair. He also extended his special
thanks to Professor Struve for her tireless, thorough, and uniformly excellent work.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Swain and Professor Gibson presented the report of the advisory
committee, as set out in further detail in Judge Swain’s memorandum and attachments of
May 11, 2009 (Agenda Item 7).

Amendments for Final Approval
FED. R. BANKR. P. 1007, 1014, 1015, 1018, 1019, 4004, 5009, 5012, 7001, 9001

Professor Gibson reported that the advisory committee was seeking final approval
of all but one of the proposed changes it had published for comment in August 2008. The
committee, she said, would republish proposed new Rule 1004.2 for further comment
because it had made a significant change in response to the first round of comments.

The amendments and proposed new rules, she explained, fall into several
categories. Six of the provisions principally implement new chapter 15 of the Bankruptcy
Code, governing cross-border insolvencies: FED. R. BANKR. P. 1014 (dismissal and
change of venue), FED. R. BANKR. P. 1015 (consolidation or joint administration of
cases), FED. R. BANKR. P. 1018 (contested petitions), FED. R. BANKR. P. 5009(c) (closing
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cases), new FED. R. BANKR. P. 5012 (agreements concerning coordination of proceedings
in chapter 15 cases), and FED. R. BANKR. P. 9001 (general definitions).

Professor Gibson said that amendments to two rules would change the procedure
for seeking denial of a discharge on the grounds that the debtor has received a discharge
within the prohibited time period to get a second discharge. She explained that all
objections to discharge are currently classified as adversary proceedings and must be
initiated by complaint. But, as revised, FED. R. BANKR. P. 4004 (grant or denial of
discharge) and FED. R. BANKR. P. 7001 (scope of the Part VII adversary proceeding rules)
would allow certain objections to discharge to be initiated by motion, rather than
complaint. The advisory committee, she added, had received some helpful technical
comments on the amendments and had decided as a result to make changes in the
placement of the provisions. Originally, the proposal would have set forth the principal
change in Rule 7001. But a former member pointed out that since Rule 7001 introduces
the Part VII adversary proceeding rules, it should not begin by referring to a contested
matter. Therefore, the advisory committee had moved the key provision to Rule 4004(d).
The change, she said, would not require republishing.

Three of the rules, she said, deal with the statutory obligation of individual
debtors to file a statement that they have completed a personal financial management
course. Amended FED. R. BANKR. P. 1007(c) (lists, schedules, statements, and time
limits) would extend the deadline for filing the statement from 45 to 60 days after the date
set for the meeting of creditors. This would allow the clerk of court, under proposed new
FED. R. BANKR. P. 5009(b) (notice of failure to file the statement), to send a notice within
45 days to anyone who has not filed the required statement that they must do so before the
60-day period expires. Rule 4004(c)(4) (grant of discharge) would be amended to direct
the court to withhold the discharge until the statement is filed.

Professor Gibson stated that the advisory committee had received one comment
from a bankruptcy judge that the noticing obligation would place an undue burden on the
clerks of court. But a survey taken of the clerks by the committee’s bankruptcy-clerk
liaison, James Waldron, had shown that many send out the notice now, and it would not
impose a major burden to require it.

Professor Gibson said that FED. R. BANKR. P. 1019 (conversion of a case to
chapter 7) would provide a new period to object to exemptions when a case is converted
from chapter 11, 12, or 13 to chapter 7. The amendment would give creditors a new
period to object — unless the case had previously been in chapter 7 and the objection
period had expired, or it has been pending more than a year after plan confirmation. The
advisory committee had received one comment on the rule from the National Association
of Bankruptcy Trustees supporting the rule but not supporting the one-year provision.
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The committee without objection by voice vote approved the proposed
amendments for approval by the Judicial Conference.

FED. R. BANKR. P. 4001

Professor Gibson reported that the advisory committee recommended approval of
two changes to Rule 4001 (relief from the automatic stay and other matters) without
publication because they are simply conforming amendments. Rule 4001 c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>