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AGENDA 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


JANUARY 6-7, 2011 


1. 	 Opening Remarks of the Chair 

A. 	 Introduction; new members 
B. 	 Report on the September 20 I 0 Judicial Conference session 
C. 	 Transmission of Judicial Conference-approved proposed rules amendments 

to Supreme Court 

2. 	 ACTION Approving minutes of the June 2010 committee meeting 

3. 	 Report of the Administrative Office 

4. 	 Report of the Federal Judicial Center 

5. 	 Report of the Civil Rules Committee 

A. 	 Rule 45 
B. 	 Discovery 
C. 	 Pleading 
D. 	 Preservation and sanctions; panel presentation on proposals for rule 

amendments and other steps to provide better guidance on preservation 
obligations and more clarity on sanctions for spoliation 

E. 	 Other work relating to the 2010 Duke Conference 
F. 	 Minutes and other informational items 

6. 	 Report of the Appellate Rules Committee 

A. 	 ACTION - Approving publishing for public comment proposed 
amendments to Appellate Rules 13, 14, and 24 

B. 	 Minutes and other informational items 

7. 	 Report of the Criminal Rules Committee 

A. 	 ACTION Approving publishing for public comment proposed 
amendments to Criminal Rules 11, 12, and 34 

B. 	 Minutes and other informational items 
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8. 	 Report of the Evidence Rules Committee 

A. 	 Possible rules amendments in light of Melendez-Diaz v. Massachusetts 
B. 	 Minutes and other informational items 

9. 	 Report of the Bankruptcy Rules Committee 

A. 	 Minutes 
B. 	 Report on revisions to Part VIII of the Bankruptcy Rules and issues relating 

to those revisions 

10. 	 ACTION - Approving and transmitting to the Judicial Conference revised 
Procedures for the Conduct ofBusiness by the Judicial Conference Committees on 
Rules ofPractice and Procedure 

11. 	 ACTION Approving recommendations proposed by the Subcommittee on 
Privacy (Appendices A-E below contained in separate volume II) 

A. 	 Administrative Office report on unredacted social security numbers 
identified by PublicResource.org 

B. 	 Federal Judicial Center report on frequency ofunredacted social security 
numbers in federal court filings 

C. 	 Administrative Office report on redaction of personal-identifier information 
in local rules 

D. 	 Federal Judicial Center survey ofjudges, clerks, and practitioners on 
managing personal-identifier information in court filings 

E. 	 Fordham Law School Conference on the operation of the federal privacy 
rules 

12. 	 Long-Range Planning Report 

13. 	 Next Meeting: June 2-3, 2011 
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JUDIClfAL CONFERENCE OF THE UNiITED STATES 

WASHINGTON, D.C 20544 

THE CHIEf JUSTICE [AMES C DUFF 
Of THE UNITED STATES Secretary 

Presiding 

PRELIMINARY REPORT 

JUDICIAL CONFERENCE ACTIONS 


September 14,2010 

*********************** 


All the following matters requiring the expenditure of funds were approved by the 
Judicial Conference subject to the availability offunds and to whatever priorities the 
Conference might establish for the use of available resources. 

*********************** 

At its September 14, 2010 session, the Judicial Conference of the United States 

EXECUTIVE COMMITTEE 

Approved a resolution in recognition of the substantial contributions made by the Judicial 
Conference committee chairs whose terms of service end in 2010. 

Approved the Strategic Planfor the Federal Judiciary. 

Approved the following with regard to a planning process for the Judicial Conference and 
its committees: 

a. 	 The Executive Committee chair may designate for a two-year renewable term an 
active or senior judge, who will report to that Committee, to serve as the judiciary 
planning coordinator. The planning coordinator will have responsibility to facilitate 
and coordinate the strategic planning efforts of the Judicial Conference and its 
committees. 

b. 	 With suggestions from Judicial Conference committees and others, and the input of 
the judiciary planning coordinator, the Executive Committee will identify issues, 
strategies, or goals to receive priority attention over the next two years. 

c. 	 The committees of the Judicial Conference will integrate the Strategic Plan for the 
Federal Judiciary into committee planning and policy development activities. 



d. For every goal in the Strategic Plan, a mechanism to measure or assess the 
judiciary's progress will be developed. 

e. 	 Any substantive changes to the Strategic Plan will require the approval of the 
Judicial Conference, but the Executive Committee will have the authority, as 
needed, to approve technical and non-controversial changes to the Strategic Plan. 
A review of the Strategic Plan will take place every five years. 

f 	 The new Strategic Plan for the Federal Judiciary will supersede the December 
1995 Long Range Planfor the Federal Courts as a planning instrument to guide 
future policy-making and administrative actions within the scope of Conference 
authority. This action, however, should" not be interpreted as an across-the-board 
rescission of the individual Conference policies articulated in the recommendations 
and implementation strategies of the earlier plan. 

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM 

With regard to continuing need for bankruptcy judgeships: 

a. 	 Agreed to recommend to Congress that no existing bankruptcy judgeship be 
statutorily eliminated; and 

b. 	 Agreed to advise the Eighth and Ninth Circuit Judicial Councils, respectively, to 
consider not filling vacancies in the District of South Dakota, the Northern District 
of Iowa, and the District of Alaska that currently exist or may occur by reason of 
resignation, retirement, removal, or death, until there is a demonstrated need to do 
so. 

With regard to evaluating the need for bankruptcy judgeships: 

a. 	 Approved a revised Judicial Conference policy statement that sets forth standards 
and factors for evaluating requests for additional bankruptcy judgeships and the 
conversion of temporary bankruptcy judgeships to permanent status, and for 
evaluating the continued need for existing bankruptcy judgeships; and 

b. 	 Approved new case weights for determining bankruptcy judgeship weighted 
caseloads per authorized judgeship. 

With regard to bankruptcy official duty stations: 

a. 	 Authorized the designation of Santa Ana as the duty station in the Central District 
ofCalifornia for two of the district's vacant bankruptcy judgeships and the 
designation of Riverside as the duty station for the four bankruptcy judges currently 
serving there; and 
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b. 	 Authorized the designation of Burlington as the duty station for the bankruptcy 
judgeship in the District of Vermont. 

Approved revised Regulations of the Judicial Conference of the United States Governing 
the Bankruptcy Administrator Program. 

COMMITTEE ON THE BUDGET 

Approved the Budget Committee's budget request for fiscal year 2012, subject to 
amendments necessary as a result of (a) new legislation, (b) actions of the Judicial 
Conference, or (c) any other reason the Executive Committee considers necessary and 
appropriate. 

COMMITTEE ON COURT ADMINISTRA nON AND CASE MANAGEMENT 

Authorized a pilot project to evaluate the effect of cameras in district court courtrooms, 
video recordings of proceedings therein, and publication of such video recordings. The 
pilot project will proceed in accordance with the tenets outlined below, and is subject to 
definition and review by the Court Administration and Case Management Committee. In 
addition, the Committee will request that a study of the pilot be conducted by the Federal 
Judicial Center. 

a. 	 The pilot will be national in scope and consist of up to 150 individual judges from 
districts chosen to participate by the FJC,jn consultation with the Court 
Administration and Case Management Committee. The pilot project should include 
a national survey of all district judges, whether or not they participate in the pilot, to 
determine their views on cameras in the courtroom. 

b. 	 The pilot will last up to three years, with interim reports prepared by the Federal 
Judicial Center after the first and second years. 

c. 	 The pilot will be limited to civil cases only. 

d. 	 Courts participating in the pilot will record proceedings, and recordings by other 
entities or persons will not be allowed. 

e. 	 Parties in a trial must consent to participating in the pilot. 

f. 	 Recording of members of a jury will not be permitted at any time. 

g. 	 Courts participating in the pilot should - if necessary - amend their local rules 
(providing adequate public notice and opportunity to comment) to provide an 
exception for judges participating in the Judicial Conference-authorized pilot 
project. 
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h. 	 The Court Administration and Case Management Committee is authorized to issue 
and amend guidelines to assist the pilot participants. 

1. 	 The Administrative Office is authorized to provide ftmding to the courts with 
participating judges - if needed - for equipment and training necessary to 
participate in the pilot. 

With regard to PACER filings in certain bankruptcy cases: 

a. 	 Amended the policy on privacy and public access to electronic case files to restrict 
public access through PACER to documents in bankruptcy cases that were filed 
before December 1,2003, and have been closed for more than one year, with the 
following conditions: 

(1) 	 The docket sheet and docket infonnation will remain available to the 
general public via PACER. 

(2) 	 Any party who has filed a notice of appearance in an individual case will 
have CMlECF or PACER access to all filings in that case. 

(3) 	 All filings in such cases will remain accessible at the clerks' offices, except 
those under seal. 

(4) 	 Access to documents in bankruptcy case appeals filed in the district courts, 
bankruptcy appellate panels, or courts of appeals, for bankruptcy cases filed 
before December I, 2003, will be similarly restricted. 

b. 	 Delegated to the Court Administration and Case Management Committee the 
authority to develop implementation guidance for the courts to effectuate this 
policy. This guidance will include encouraging courts to establish a method to 
accept requests for copies of documents in these cases. 

Endorsed the approach ofproviding courts with redacted and unredacted versions of the 
Central Viol~tions Bureau (CVB) violation notice, with participant access to the 
unredacted version, and public access through PACER to the redacted version. 

Approved a revised district court records disposition schedule for civil case files. 

Approved the establishment of a program involving the Government Printing Office, the 
American Association of Law Libraries, and the Administrative Office, that will provide 
training and education to the public about the PACER service and exempts from billing 
the first $50 of quarterly usage by a library participating in the program. 
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Agreed to take the following actions with regard to library collections: 

a. 	 Ask that the Court Administration and Case Management Committee establish 
guidelines to discourage maintaining subscriptions to regional reporters, state case 
law reporters, and specialty reporters in libraries. Advise circuit librarians to 
consider significantly reducing the number of subscriptions to the federal reporters 
in staffed libraries, especially West's Federal Supplement. If there is a concern that 
legal research services for the public/litigants or bar would be hindered if case law 
reporters are not available in the library, the local court(s) should consider using 
attorney admission funds to maintain the SUbscriptions. 

b. 	 Request that the circuit librarians conduct and lead a comprehensive assessment of 
usage and need in the headquarters library and each satellite library or shared 
collection. The assessment should involve local judges, legal researchers, and any 
relevant circuit library committees; consider if infrequently used categories of 
materials identified by the library survey results could be eliminated; and include an 
analysis of duplication. A summary of the assessment should be reported to the 
Court Administration and Case Management Committee. 

c. 	 Ask that the Court Administration and Case Management Committee establish 
guidelines discouraging subscriptions to case law reporters for newly appointed and 
existing judges. 

Agreed to request the circuit judicial councils, working with circuit librarians, library 
committees, and relevant judges, to review satellite libraries to assess the continuing need 
for each library. In addition, they should review more closely libraries that serve fewer 
than 10 judges and report to the Court Administration and Case Management Committee 
whether those libraries will remain open or are targeted either for closure or reduction in 
size and collection. Consideration should be given to the circuit library program as a 
whole and the impact of closure of any satellite on the remaining libraries and the judges 
and others served. 

Endorsed the concepts contained in the proposal by the Court ofFederal Claims to amend 
the National Childhood Vaccine Injury Act except for concept two, which would rename 
vaccine special masters as vaccine judges. 

Declined to approve a motion to recommit an information item regarding the translation of 
court forms for voluntary use by district courts in civil cases. 

COMMITTEE ON CRIMINAL LAW 

With regard to searches and seizures by probation officers: 

a. 	 Agreed to adopt new Search and Seizure Guidelines for United States Probation 
Officers in the Supervision ofOffenders on Supervised Release or Probation to 
replace the 1993 model search and seizure guidelines. 
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b. 	 Approved revisions to the use of force policy to allow officers to manage searches 
as permitted by the new search and seizure guidelines. 

Approved revisions to Monograph 111, The Supervision ofFederal Defendants. 

COMMITTEE ON DEFENDER SERVICES 

Approved (a) a Model Code of Conduct for Federal Community Defender Employees and 
a new paragraph to be added to the community defender organization (CDO) grant and 
conditions document requiring CDOs to adopt the code, absent an approved variance from 
the AO; and (b) a delegation to the Committee on Defender Services to make future 
adjustments to the Code that are substantially in accord with the Code ofConduct 
applicable to federal public defenders. 

Approved revisions to the Guide to Judiciary Policy, Volume 7A (Criminal Justice Act 
Guidelines) § 320.70.40 (and the corresponding sample model order) regarding acquisition 
of computer hardware/software for use in Criminal Justice Act (CJA) representations by 
CJA panel attorneys. 

COMMITTEE ON INFORMATION TECHNOLOGY 

Approved the fiscal year 2011 update to the Long Range Plan for Information Technology 
in the Federal Judiciary. 

COMMITTEE ON THE JUDICIAL BRANCH 

Approved an amendment to section 220.30.1 O(g) of the Travel Regulations for United 
States Justices and Judges to provide that a chief district judge, with the concurrence of the 
circuit judicial council, may authorize a senior district judge who lives within the 
territorial boundaries of the court to which the judge was originally commissioned, 
reimbursement for enhanced transportation, lodging, and subsistence expenses 
(e.g., airfare, lodging, and three meals per day) when it is in the interest of the 
administration ofjustice (e.g., due to a shortage ofjudge power or case backlog). 

COMMITTEE ON JUDICIAL RESOURCES 

Affirmed the interpretation and application of the Judiciary Salary Plan (JSP) 
non-chambers pay-setting flexibility that would allow an applicant for a court unit 
executive or second-in-command (e.g., Type II chief deputy/deputy chief) JSP position to 
be appointed at step I or above in a grade lower than the highest grade for which the 
individual is qualified, subject to the following policy provisions: 

a. 	 The salary for the higher step may not exceed the corresponding salary for step I of 
the higher grade for which the individual is qualified; 
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b. 	 If such an employee is subsequently promoted in less than one year from the 
individual's appointment date, the promotion may not result in the individual's 
salary exceeding the highest grade and step for which the individual was initially 
eligible; 

c. 	 For individuals appointed using this flexibility, the two-step increase JSP promotion 
rule may not be applied until the employee has worked at the grade and step to 
which the individual is appointed for one year; and 

d. 	 The position must be announced at all possible grades that the appointing officer is 
considering for the appointment. 

Approved the addition of court reporter duties to the judicial assistant position in the 
chambers ofJudge Roberto A. Lange in the District of South Dakota based on the 
circumstances presented by the court and that it is "in the public interest." Approval is 
limited to the present incumbent judicial assistant in Judge Lange's chambers. The 
judicial assistant-court reporter is required to follow all statutory requirements and Judicial 
Conference policies related to court reporting, as well as the Code ofConduct for Judicial 
Employees, when providing court reporting services to the court and the litigants. 

With regard to additional staff court interpreter positions: 

a. 	 Authorized one additional Spanish staff court interpreter position each for the 
Southern District ofCalifornia and the District ofNew Mexico, and two additional 
Spanish staff court interpreter positions for the Western District of Texas, for fiscal 
year 2012, based on the Spanish language interpreting workload in these courts; and 

b. 	 Authorized accelerated funding in fiscal year 2011 for the one additional Spanish 
staff court interpreter position recommended for the District ofNew Mexico and the 
two additional Spanish staff court interpreter positions recommended for the 
Western District ofTexas. 

Approved the following revisions to the current telework policy for courts and federal 
public defender organizations: 

a. 	 Define "official duty station" as the telework site for an employee who is not 
required to report to the employing court or federal public defender organization at 
least twice each biweekly pay period on a regular and recurring basis (other than 
during temporary telework, e.g., during a medical recovery period), and as the site 
ofthe employing court or organization for any employee who reports to the court or 
organization at least twice each biweekly pay period on a regular and recurring 
basis; 
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b. 	 Provide that a court or federal public defender organization should establish in its 
telework policy generally and in each telework agreement specifically, what, if any, 
travel reimbursement is authorized when an employee travels to the employing 
court or organization; and 

c. 	 Clarify that relocation expenses are not authorized when the official duty station 
changes as a result of the initiation of full-time telework, or modification or 
termination of a telework agreement. 

Adopted the following policy statement with regard to ajudge's role when presiding in an 
employment dispute resolution (EDR) proceeding: 

a. 	 Employment dispute resolution proceedings are strictly administrative and are not 
"cases and controversies" under Article ill of the Constitution; 

b. 	 Judges presiding in EDR matters are functioning in an administrative rather than 
judicial capacity; 

c. 	 Judges' decisions in EDR matters must be in conformance with all statutes and 
regulations that apply to the judiciary, and that judges in the EDR context have no 
authority to declare such statutes or regulations unconstitutional or invalid; and 

d. 	 Judges presiding in EDR matters may not compel the participation of or impose 
remedies upon agencies or entities other than the employing office which is the 
respondent in such matters 

COMMITTEE ON THE ADMINISTRATION OF THE MAGISTRATE JUDGES SYSTEM 

Approved the recommendations regarding specific magistrate judge positions to authorize 
four new full-time magistrate judge positions. 

Designated the new full-time magistrate judge positions at Indianapolis in the Southern 
District of Indiana; Minneapolis or St. Paul in the District of Minnesota; Santa Ana or 
Riverside in the Central District of California; and Las Vegas in the District of Nevada for 
accelerated funding effective April 1, 2011. 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

With regard to appellate rules: 

a. 	 Approved proposed amendments to Appellate Rules 4 and 40 and agreed to transmit 
them to the Supreme Court for its consideration with a recommendation that they be 
adopted by the Court and transmitted to Congress in accordance with the law. 
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b. 	 Agreed to seek legislation amending 28 U.S.c. § 2107, consistent with the proposed 
amendments to Appellate Rule 4, to clarify the treatment of the time to appeal in a 
case in which a United States officer or employee is a party. 

With regard to bankruptcy rules: 

a. 	 Approved proposed amendments to Bankruptcy Rules 2003, 2019, 3001, 4004, and 
6003, and new Rules 1004.2 and 3002.1, and agreed to transmit them to the 
Supreme Court for its consideration with a recommendation that they be adopted by 
the Court and transmitted to Congress in accordance with the law. 

b. 	 Approved proposed revisions of Bankruptcy Official Forms 9A, 9C, 91, 20A, 20B, 
22A, 22B, and 22C, to take effect on December 1,2010. 

Approved proposed amendments to Criminal Rules 1,3,4,6,9,32,40,41,43, and 49, 
and new Rule 4.1, and agreed to transmit them to the Supreme Court for its consideration 
with a recommendation that they be adopted by the Court and transmitted to Congress in 
accordance with the law. 

Approved proposed amendments to Evidence Rules 101 through 1103 and agreed to 
transmit them to the Supreme Court for its consideration with a recommendation that they 
be adopted by the Court and transmitted to Congress in accordance with the law. 

COMMITTEE ON SPACE AND FACILITIES 

Endorsed the concept of a Capital Security Program to assist courts at locations with 
security deficiencies. 

Approved the Five-Year Courthouse Project Plan for Fiscal Years 2012-2016. 

Approved feasibility studies for the following locations: Hartford, Connecticut; 
Winston-Salem/Greensboro, North Carolina; and Clarksburg, West Virginia. 

Preliminary Report, Sep. 20lO - Page 9 9 



TAB 

2 




8/23110 
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

Meeting of June 14-15,2010 

Washington, DC 

Draft Minutes 

TABLE OF CONTENTS 


Attendance ............................................................ . 


Introductory Remarks............................................ 3 


Reports of the Advisory Committees: 


Approval of the Minutes of the Last Meeting....... 5 


Legislative Report................................................. 5 


Appellate Rules.... ..... .................. ......... ..... 6 


Bankruptcy Rules...................................... 9 


Civil Rules.. .......... .............. .......... ............ 21 


Criminal Rules.......................................... 30 


Evidence Rules.................................. ....... 40 


Report of the Sealing Subcommittee....... ..... ........ 44 


Report of the Privacy Subcommittee....... .... ......... 46 


Long Range Planning.. ....... ............. ......... ............ 47 


Next Committee Meeting............ .......................... 47 


ATTENDANCE 

The mid-year meeting ofthe Judicial Conference Committee on Rules of Practice 

and Procedure was held in Washington, D.C., on Monday and Tuesday, June 14 and 15, 

2010. All the members were present: 


Judge Lee H. Rosenthal, Chair 

Dean C. Colson, Esquire 

Douglas R. Cox, Esquire 

Judge Harris L Hartz 

Judge Marilyn L. Huff 

Chief Justice Wallace Jefferson 

John G. Kester, Esquire 

Dean David F. Levi 

William 1. Maledon, Esquire 

Judge Reena Raggi 

Judge James A. Teilborg 

Judge Diane P. Wood 
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The Department of Justice was represented on the committee by Lisa O. Monaco, 
Principal Associate Deputy Attorney General. Other attendees from the Department 
included Karyn Temple Claggett, Elizabeth Shapiro, Kathleen Felton, 1. Christopher 
Kohn, and Ted Hirt. 

Professor R. Joseph Kimble, the committee's style consultant, participated 
throughout the meeting, and Judge Barbara Jacobs Rothstein, Director of the Federal 
Judicial Center, participated in part of the meeting. 

Providing support to the committee were: 

Professor Daniel R. Coquillette The committee's reporter 

Peter G. McCabe The committee's secretary 

John K. Rabiej Chief, Rules Committee Support Office 

James N. Ishida Senior attorney, Administrative Office 

Jeffrey N. Barr Senior attorney, Administrative Office 

Henry Wigglesworth Senior attorney, Administrative Office 

Joe Cecil Research Division, Federal Judicial Center 

Emery G. Lee III Research Division, Federal Judicial Center 

Tim Reagan Research Division, Federal Judicial Center 

Andrea Kuperman Judge Rosenthal's rules law clerk 


Representing the advisory committees were: 

Advisory Committee on Appellate Rules 

Judge Jeffrey S. Sutton, Chair 

Professor Catherine T. Struve, Reporter 


Advisory Committee on Bankruptcy Rules 
Judge Laura Taylor Swain, Chair 

Professor S. Elizabeth Gibson, Reporter 


Advisory Committee on Civil Rules 
Judge Mark R. Kravitz, Chair 

Professor Edward H. Cooper, Reporter 

Professor Richard L. Marcus, Associate Reporter 


Advisory Committee on Criminal Rules 
Judge Richard C. Tallman, Chair 

Professor Sara Sun Beale, Reporter 

Professor Nancy 1. King, Associate Reporter 


Advisory Committee on Evidence Rules 
Judge Robert L. Hinkle, Chair 

Professor Daniel 1. Capra, Reporter 
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~TRODUCTORYREMARKS 

Judge Rosenthal reported that the Supreme Court had transmitted to Congress all 

the rule amendments approved by the Judicial Conference in September 2009, except the 

proposed amendment to FED. R. CRIM. P. 15 (depositions). That proposal would have 

authorized taking the deposition of a witness in a foreign country outside the presence of 

the defendant if the presiding judge were to make several special findings of fact. The 

Court remitted the amendment to the committee without comment, but some further 

explanation of the action is anticipated. She noted that the advisory committee had 

crafted the rule carefully to deal with delicate Confrontation Clause issues, and it appears 

that it may have further work to do. 


Judge Rosenthal reflected that the rules committees had accomplished an 

enormous amount of work since the last Standing Committee meeting in January 2010. 

First, she said, the Advisory Committee on Evidence Rules had completed the restyling of 

the entire Federal Rules of Evidence and was now presenting them for final approval. 

The evidence rules, she noted, are the fourth set of federal rules to be restyled, and the 

final product is truly impressive . 


. Second, she said, final approval was being sought for important changes in the 

appellate and bankruptcy rules and for a package of amendments to the criminal rules that 

would allow courts and law enforcement authorities to take greater advantage of 

technological developments. Third, she pointed to the recent work ofthe sealing and 

privacy subcommittees and the Federal Judicial Center's major report on sealed cases in 

the federal courts. 


Finally, she emphasized that the civil rules conference held at Duke Law School 

in May 2010 had been an unqualified success. She noted that the conference proceedings 

and the many studies and articles produced for the event should be viewed as just the 

beginning of a major rules project that will continue for years. All in all, she said, it had 

been a truly productive year for the rules committees, and the year was still not half over. 


Judge Rosenthal introduced the committee's newest member, Chief Justice 

Wallace Jefferson of Texas. She noted that he is extremely well regarded across the 

entire legal community and recently received more votes than any other candidate for 

state office in Texas. She described some ofhis many accomplishments and honors, and 

she noted that he will be the next presiding officer of the Conference of Chief Justices. 


With regret, she reported that several rules committee chairs and members were 

attending their last Standing Committee meeting because their terms would expire on 

October 1, 2010. She thanked Judge Swain and Judge Hinkle for their leadership and 

enormous contributions as advisory committee chairs for the past three years. 
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She pointed out that Judge Swain, as chair of the Advisory Committee on 

Bankruptcy Rules, had embarked on new projects to modernize the official bankruptcy 

forms and update the bankruptcy appellate rules, and had guided the committee through 

controversial rules amendments that were necessary to respond to economic 

developments. She emphasized that the work had been extremely complicated, timely, 

and meticulous. 


Judge Hinkle's many accomplishments as chair of the Advisory Committee on 

Evidence Rules, she said, included the major, and very difficult, project of restyling the 

Federal Rules of Evidence. The new rules, she said, are outstanding and are an 

appropriate monument to his leadership as chair. 


Judge Rosenthal said that the terms of two members of the Standing Committee 

were also about to end - Judge Hartz and Mr. Kester. She noted that Judge Hartz had 

come perfectly prepared to serve on the committee, having been a private practitioner, a 

prosecutor, a law professor, and a state judge. She thanked him for his incisive work as 

chair of the sealing subcommittee, for his amazing attention to detail, and for his 

willingness to do more than his share of hard preparatory work. 


She said that Mr. Kester had been a wonderful member, bringing to the committee 

invaluable insights and wisdom as a distinguished lawyer. She detailed some of his 

background as a partner at a major Washington law firm, a law clerk to Justice Hugo 

Black, a former president of Harvard Law Review, a former high-level official at the 

Department of Defense, and a member ofmany public and civic bodies. She noted that 

he always shows great respect and appreciation for the work ofjudges and has written 

articles on law clerks and how they affect the work ofjudges. 


Judge Rosenthal pointed out that two ofthe committee's consultants - Professor 

Geoffrey C. Hazard, Jr. and Joseph F. Spaniol, Jr. - had been unable to attend the meeting 

and would be greatly missed. She noted that Mr. Spaniol had been part of the federal 

rules process for more than 50 years. 


Judge Rosenthal reported that Tom Willging was about to retire from his senior 

position with the Research Division of the Federal Judicial Center. She noted that Dr. 

Willging had worked closely with the Advisory Committee on Civil Rules for more than 

20 years and had directed many of the most important research projects for that 

committee. She thanked him for his many valuable contributions to the rules committees 

and emphasized his hard work, innovative approach, and completely honest assessments. 


Judge Rosenthal also thanked the staff of the Administrative Office for their 

uniformly excellent work in supporting the rules committees, noting in particular that 

they coped successfully with the recent upsurge in rules committee activities and 

contributed mightily to the success of the May 2010 civil rules conference at Duke Law 

School. 
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APPROV AL OF THE MINUTES OF THE LAST MEETING 

The committee without objection by voice vote approved the minutes of the 

last meeting, held on January 7-8, 2010. 


LEGISLA TIVE REPORT 

Civil Pleading 

Judge Rosenthal reported that legislation had been introduced in 2009 in each 

house ofCongress attempting to restore pleading standards in civil cases to those in effect 

before the Supreme Court's decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 

(2007), and Ashcroft v. Iqbal, 556 U.S. _, 129 S. Ct. 1937 (2009). Three hearings had 

been held on the bills, but none since January 2010. 


In May 2010, she said, a discussion draft had been circulated of new legislation 

that would take a somewhat different approach from the two earlier bills. She added that 

Congressional markup of some sort of pleading legislation had been anticipated by May, 

but had been postponed indefinitely. Another markup session, she said, may be 

scheduled before the summer Congressional recess, but there is still a good deal of 

uncertainty over what action the legislature will take. 


Judge Rosenthal pointed out that the judiciary's primary emphasis has been to 

promote the integrity of the rulemaking process and to urge Congress to use that process, 

rather than legislation, to address pleading issues. She noted that the rules committees 

have been: (1) monitoring pleading developments since Twombly and Iqbal; 

(2) memorializing the extensive case law developed since those decisions; and 
(3) drawing on the Administrative Office and the Federal Judicial Center to gather 

statistics and other empirical information on civil cases before and after Twombly and 

Iqbal. That information, she said, had been given to Congress and posted on the 

judiciary's website. In addition, she, Judge Kravitz, and Administrative Office Director 

Duff had written letters to Congress emphasizing the importance of respecting and 

deferring to the Rules Enabling Act process, especially in such a delicate and technical 

legal area as pleading standards. 


Sunshine in Litigation 

Judge Rosenthal reported that the committee was continuing to monitor proposed 

"sunshine in litigation" legislation that would impose restrictions on judges issuing 

protective orders during discovery in cases where the information to be protected by the 

order might affect public health or safety. She noted that a new bill had recently been 

introduced by Representative Nadler that is narrower than earlier legislation. But, she 
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said, it too would require a judge to make specific findings of fact regarding any potential 

danger to public health and safety before issuing a protective order. As a practical matter, 

she explained, the legislation would be disruptive to the civil discovery process and 

require a judge to make important findings of fact without the assistance of counsel and 

before any discovery has taken place in a case. 


REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES 

Judge Sutton and Professor Struve presented the report of the advisory committee, 

as set forth in Judge Sutton's memorandum and attachments of May 28, 2010 (Agenda 

Item 11). 


Amendments for Final Approval 

FED. R. ApP. P. 4(a)(1) and 40(a) 

and 


PROPOSED STATUTORY AMENDMENT TO 28 U.S.C. § 2107 


Judge Sutton reported that the proposed changes to Rule 4 (time to appeal) and 

Rule 40 (petition for panel rehearing) had been published for comment in 2007. The 

current rules, he explained, provide additional time to all parties to file a notice of appeal 

under Rule 4 (60 days, rather than 30) or to seek a panel rehearing under Rule 40 (45 

days, rather than 14) in civil cases in which one of the parties in the case is a federal 

government officer or employee sued in an ofJicial capacity. The proposed amendments, 

he said, would clarify the law by specifying that additional time is also provided in cases 

where one of the parties is a federal government officer or employee sued in an individual 

capacity for an act or omission occurring in connection with duties performed on the 

government's behalf. 


He noted, by way of analogy, that both FED. R. CIV. P. 4(i)(3) (serving a 

summons) and FED. R. CIv. P. 12(a)(3) (serving a responsive pleading) refer to a 

government officer or employee sued "in an individual capacity for an act or omission 

occurring in connection with duties performed on the United States' behalf." The same 

concept was being imported from the civil rules to the appellate rules. 


Judge Sutton pointed out that the advisory committee had encountered a 

complication when the Supreme Court held in Bowles v. Russell, 551 U.S. 205 (2007), 

that an appeal time period reflected in a statute is jurisdictional in nature. In light of that 

opinion, the advisory committee questioned the advisability of making the change in Rule 

4 without also securing a similar statutory amendment to 28 U.S.C. § 2107. 
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The advisory committee, he said, had considered dropping the proposed 

amendment to Rule 4 and proceeding with just the amendment to Rule 40 which has no 

statutory counterpart. But the committee was uncomfortable with making the change in 

one rule but not the other because the two deal with similar issues and use identical 

language. Accordingly, after further discussion, the committee decided to pursue both the 

Rule 4 and Rule 40 amendments, together with a proposed statutory change to 28 U.S.C. 

§ 2107. Amending all three will bring uniformity and clarity in all civil cases in which a 

federal officer or employee is a party. 


Judge Sutton reported that the advisory committee had made a change in the 
proposed amendments following publication to specifY that the rules apply to both current 
and former government employees. 

He also explained that the advisory committee had debated whether to set forth 
specific safe harbors in the text of the rule to ensure that the longer time periods apply in 
certain situations. All committee members, he said, agreed to include two safe harbors in 
the rule. They would cover cases where the United States: (l) represents the officer or 
employee at the time the relevant judgment is entered; or (2) files the appeal or rehearing 
petition for the officer or employee. 

Judge Sutton explained that two committee members had wanted to add a third 
safe harbor, to cover cases where the United States pays for private representation for the 
government officer or employee. There was no opposition to the third safe harbor on the 
merits, but a seven-member majority of the committee pointed to practical problems that 
cautioned against its inclusion. For example, neither the clerk's office nor other parties in 
a case will know whether additional time is provided because they will not be able to tell 
from the pleadings and the record whether the United States is in fact financing private 
counseL The rule, moreover, had proven quite complicated to draft, and adding another 
safe harbor would make it more difficult to read. 

In short, he said, the advisory committee concluded that the third safe harbor was 
simply not appropriate for inclusion in the text of the rule. He suggested, though, that 
some language addressing it could be included in the committee note, even though it 
would be unusual to specifY a safe harbor in the note that is not set forth in the rule itself. 

A participant inquired as to how often the situation arises where the government 
funds an appeal but does not provide the representation directly. Judge Sutton responded 
that the advisory committee had been informed that it arises rather infrequently, in about 30 
to 50 cases a year. 

A member suggested that the committee either add the third safe harbor to the text 
of the rules or not include any safe harbors in the rules at alL For example, the text of the 
two rules could be made simpler and a non-exclusive list added to the committee notes. 
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Judge Sutton explained that the advisory committee had originally drafted the rule 
using the words, "including, but not limited to ...." The style subcommittee, however, 
did not accept that formulation because it was not consistent with general usage elsewhere 
in the rules. He suggested, therefore, that two options appeared appropriate: (1) returning 
to the original language proposed by the advisory committee, i.e., "including but not limited 
to ..."; or (2) retaining the current language ofthe rule with two safe harbors, but adding 
language to the note referring to the third safe harbor as part of a non-exclusive list. 
Professor Struve offered to draft note language to accomplish the latter result. 

A member moved to adopt the second option, using the language drafted by 

Professor Struve, with a minor modification. 


The committee without objection by voice vote approved the proposed 
amendments to Rules 4 and 40, including the additional language for the committee 
notes, for approval by the Judicial Conference. Without objection by voice vote, it 
also approved the proposed corresponding statutory amendment to 28 V.S.C. § 2107. 

Informational Items 

Judge Sutton reported that the advisory committee was considering proposals to 
amend FED. R. App. P. 13 (review of Tax Court decisions) and FED. R. App. P 14 
(applicability of other rules to review of Tax Court decisions) to address interlocutory 
appeals from the Tax Court. He noted that the committee would probably ask the 
Standing Committee to authorize publication of the proposed amendments at its January 
2011 meeting. 

He reported that the advisory committee was continuing to study whether 
federally recognized Indian tribes should be given the same status as states under FED. R. 
App. P. 29 (amicus briefs), thereby allowing them to file amicus briefs without party 
consent or court permission. He said that he would consult on the matter with the chief 
judges of the Eighth, Ninth, and Tenth Circuits, where most tribal amicus filings occur. 
One possibility, he suggested, would be for those circuits to amend their local rules to 
take care of any practical problems. This course might avoid the need to amend the 
national rules. Otherwise, he said, the advisory committee would consider amending 
Rule 29. In addition, he noted that the Supreme Court does not give tribes the right to file 
amicus briefs without permission, but it does allow municipalities to do so. 

He also reported that the advisory committee was considering some long-term 
projects, including possible rule amendments in light of the recent Supreme Court 
decision in Mohawk Industries, Inc. v. Carpenter, 130 S. Ct. 599 (2009), which held that 
a ruling by a district court on attorney-client privilege did not qualify for an immediate 
appeal under the "collateral order" doctrine. Another long-term project, he said, involved 
studying the case law on premature notices ofappeal. He noted that there are splits 
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among the circuits regarding the status of appeals filed prior to the entry of an appealable 
final judgment. 

Finally, Judge Sutton noted that the advisory committee was considering whether 
to modify the requirements in FED. R. ApP. P. 28(a)(6) and (7) (briefs) that briefs contain 
separate statements of the case and of the facts. He suggested that the requirements 
prevent lawyers from telling their side of the case in chronological order. Several 
members agreed with that assessment and encouraged the advisory committee to proceed. 

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES 

Judge Swain and Professor Gibson presented the report of the advisory 
committee, as set out in Judge Swain's memorandum and attachment of May 27, 2010 
(Agenda Item 10). 

Amendments for Final Approval 

FED. R. BANKR. P. 1004.2 

Judge Swain reported that proposed new Rule 1 004.2 (chapter 15 petition) would 
require a chapter 15 petition which seeks recognition of a foreign proceeding - to 
designate the country in which the debtor has "its center of main interests." The proposal, 
originally published in 2008, had been criticized in the public comments for allowing too 
much time for a party to file a motion challenging the designation. As a result, the 
advisory committee republished the rule in 2009 to reduce the time for filing an objection 
from 60 days after notice of the petition is given to 7 days before the date set for the 
hearing on the petition. 

She noted that no comments had been submitted on the revised proposal, and only 
stylistic changes had been made after publication. 

The committee without objection by voice vote approved the proposed new 
rule for approval by the Judicial Conference. 

FED. R.BANKR. P. 2003 

Professor Gibson explained that under current law the officer presiding at the first 
meeting of creditors or equity security holders, nonnally the trustee, may defer 
completion of the meeting to a later date without further notice. The proposed 
amendment to Rule 2003 (meeting of creditors or equity security holders) would require 
the officer to file a statement specifying the date and time to which the meeting is 
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adjourned. This procedure will make it clear on the record for those parties not attending 
whether the meeting was actually concluded or adjourned to another day. 

She noted that § 1308 of the Bankruptcy Code requires chapter 13 debtors to file 
their tax returns for the last four taxable periods before the scheduled date of the meeting. 
If, however, a debtor has not filed the returns by that date, § 1308(b)(1) permits the 
trustee to "hold open" the meeting for up to 120 days to allow the debtor additional time 
to file. 

Under FED. R. BANKR. P. 3002(c) (filing a proof of claim or interest), taxing 
authorities have 60 days to file their proofs of claim after the debtor files the returns. If 
the debtor fails to file them within the time period provided by § 1308, the failure is a 
basis under § 1307 of the Code for mandatory dismissal of the case or conversion to 
chapter 7. 

Professor Gibson pointed out that the purpose of the proposed amendment to Rule 
2003 was to give clear notice to all parties as to whether a meeting of creditors has been 
concluded or adjourned and, if adjourned, for how long. It will let them know whether 
the trustee has extended the debtor's time to file tax returns as required for continuation 
of a chapter 13 case, since adjourning the meeting functions as "holding open" the 
meeting for purposes of the tax return filing provision. 

She noted that eight of the nine public comments on the rule had been favorable. 
The Internal Revenue Service, however, recommended that the rule be revised to require 
the presiding officer to specify whether the meeting of creditors is being: (1) "held open" 
explicitly under § 1308 of the Code to give a taxpayer additional time to file returns; or 
(2) adjourned for some other purpose. 

She reported that the advisory committee had debated the matter, and the majority 
voted to approve the rule as published for three reasons. First, no court has required a 
presiding officer to state specifically that the meeting is being "held open" or to cite 
§ 1308. Rather, courts distinguish only between whether the meeting is concluded or 
continued. Second, the advisory committee believed that "holding open" and 
"adjourning" are truly equivalent terms, even though Congress used the inartful term 
"hold open" in § 1308. Third, the advisory committee was persuaded that the 
consequences of a presiding officer not specifically using the term "hold open" would be 
sufficiently severe for the debtor conversion or dismissal of the case - that use of the 
exact words should not be required. Moreover, the taxing authorities are not prejudiced 
because they still have 60 days to file their proofs of claim. 

Professor Gibson reported that the only change made since publication was the 
addition of a sentence to the committee note stating that adjourning is the same as holding 
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open. The modification was made to address the concerns expressed by the Internal 
Revenue Service. 

Ms. Claggett and Mr. Kohn stated that the Department of Justice appreciated the 

advisory committee's concerns for the Internal Revenue Service's position, but wanted to 

reiterate the position for the record. Mr. Kohn explained that making a distinction in the 

rule between adjourning a meeting for any possible reason and holding it open for the 

narrow purpose of § 1308 is fully consistent with § 1308. The meeting, he said, can be 

"held open" for only one purpose. Congress, he said, had used the term deliberately, and 

it should be carried over to the rule. 


The Department, he said, agreed that § 1308 had been designed to help taxing 

authorities prod debtors into filing returns and promptly providing information early in a 

case. The Department, he said, was concerned that there will be confusion if the 

distinction between holding open and adjourning a meeting is blurred. Moreover, the 

sanctions that may be imposed for failing to file in a timely fashion may be compromised. 


The committee by voice vote with one objection (the Department of Justice) 

approved the proposed amendment for approval by the Judicial Conference. 


FED.R.BANKR.P.2019 

Judge Swain reported that the advisory committee was recommending a 

substantial revision of Rule 20 19 (disclosure of interests) to expand both the coverage of 

the rule and the content of its disclosure requirements. The rule, she said, provides the 

courts and parties with needed insight into the interests and potentially competing 

motivations of groups participating in a case. It attracted little attention over the years 

until buyers of distressed debt began to participate actively in chapter 11 cases. 


The revised rule would require official and unofficial committees, groups, or 

entities that consist of, or represent, more than one creditor or equity security holder to 

disclose their "disclosable economic interests." That term is defined broadly in the 

revised rule to include not only a claim, but any other economic right or interest that 

could be affected by the treatment of a claim or interest in the case. 


Among other things, she said, there has been strategic use of the current rule, 

especially to force hedge funds and other distressed-debt investors to reveal their holdings 

when they act as ad hoc committees of creditors or equity security holders. As a result, a 

hedge fund association suggested that the rule be repealed in its entirety. Other groups, 

however, including the National Bankruptcy Conference and the American Bar 

Association, recommended that the rule be retained and broadened. 
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Judge Swain pointed out that the proposal had dra\\'ll considerable attention, 
including 14 written comments and testimony from seven witnesses at the advisory 
committee's public hearing. In the end, she said, all but one commentator acknowledged 
the need for disclosure and supported expansion of the current rule. 

Three sets of objections were voiced to the proposal as published. First, 
distressed-debt buyers objected to the proposed requirement to divulge the date that each 
disclosable economic interest was acquired and the amount paid for it. That information, 
the industry said, would compromise critical business secrets, such as trading strategies, 
seriously damage their operations, and undercut the bankruptcy process. Second, 
objections were raised to applying the disclosure requirements to entities acting in certain 
institutional roles, such as entities acting in a purely fiduciary capacity. Third, there were 
objections to applying the rule to "groups" that are really composed of a single affiliated 
set of actors, or to law firms or other entities that are only passively involved in a case. 

On the other hand, she said, there had been many public comments in support of 
the rule. The supporters, however, agreed that the rule would still be effective even if 
narrowed to address some of the objections. Accordingly, after pUblication, the 
committee made a number of changes to narrow the disclosure requirements and the 
sanctions provision. 

She said that republication would not be necessary because all the subject matter 
included in the revised rule had been included in the broader published rule, and the 
advisory committee had added no new restrictions or requirements. Republication, 
moreover, would delay the rule by a year, and it is important to have it take effect as soon 
as possible to avoid further litigation over the scope and meaning of the current rule and 
strategic invocation of the current rule to gain leverage in disputes. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference. 

FED.R.BANKR.P.3001 

Professor Gibson reported that the proposed amendments to Rule 3001 (proof of 
claim) and new Rule 3002.1 (notice of fees, charges and payment amount changes 
imposed during the life of a chapter 13 case in connection with claims secured by a 
security interest in the debtor's principal residence) were designed to address problems 
encountered in the bankruptcy courts with inadequate claims documentation in consumer 
cases. First, she said, proofs of claims are frequently filed without the documentation 
currently required by the rules and Official Form 10, especially by bulk purchasers of 
consumer claims. Second, problems arise in chapter 13 cases as a result of inadequate 
notice of various fees and penalties assessed on home mortgages. Debtors who 
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successfully complete their plan payments may be faced with deficiency or foreclosure 
notices soon after they emerge from bankruptcy with a discharge. 

Professor Gibson explained that current Rule 300I(c) lays down the basic 

requirement that whenever a claim is based on a writing, the original or a duplicate of the 

writing must be filed with the proof of claim. The published amendments to Rule 

3001 (c)(1) would have added a requirement that a copy of the debtor's last account 

statement be attached to open-end or revolving credit-card account claims. The statement 

would let the debtor and trustee know who the most recent holder of the claim was, how 

old the claim is and whether it may be barred by the statute of limitations. Because 

accounting mistakes occur and creditors change periodically, it would also help debtors to 

match up the claim with the specific debt. 


She reported that the two rules had attracted a good deal of attention, including 

more than a hundred written comments and several witnesses at the advisory committee's 

public hearing. Comments from buyers ofconsumer debt objected because the last 

account statements, they said, are often no longer available. Federal law, for example, 

requires that they be kept for only two years. In addition, industry representatives stated 

that some of the loan information required by the amendments is not readily available to 

current creditors and cannot be broken out as specified in the proposed rules. Some 

commentators also argued that a copy of the last statement would unnecessarily reveal 

private information as to the nature and specifics ofthe credit card purchases of the 

debtor. 


Professor Gibson reported that as a result of the public comments and testimony, 

the advisory committee had decided to withdraw the proposed revolving and open-end 

credit related amendments, redraft them, and republish them for further comment as a 

proposed new paragraph (c)(3). See infra, page 18. 


The advisory committee, therefore, was seeking final approval at this point of only 

the proposed changes in Rule 3001(c)(2). They would require that additional information 

be filed with a proof ofclaim in cases in which the debtor is an individual, including: 

(1) itemized interest charges and fees; and (2) a statement of the amount necessary to cure 

any pre-petition default and bring the debt current. In addition, a home mortgage creditor 

with an escrow account would have to file an escrow statement in the form normally 

required outside bankruptcy. 


To standardize the new requirements ofparagraph (c )(2) and supersede the many 

local forms already imposing similar requirements, the advisory committee was also 

seeking approval to publish for comment a proposed new standard national form 
Official Form 10, Attachment A. See infra, page 20. The form would take effect on 

December 1,2011, the same date as the proposed amendments to Rule 300.1 (c)(2). 


22 



June 2010 Standing Committee Draft Minutes Page 14 

Professor Gibson added that some public comments had recommended requiring a 

creditor to provide additional information on fees and calculations, while others argued 

for less information. The advisory committee, she said, had tried to strike the correct 

balance between obtaining additional disclosures needed for the debtor and trustee to 

understand the claim amounts and avoiding imposing undue burdens on creditors. 


Professor Gibson pointed out that proposed new subparagraph (c)(2)(D) sets forth 

sanctions that a court may impose if a creditor fails to provide any of the information 

specified in Rule 3001(c). Modeled after FED. R. Crv. P. 37(c)(1), it specifies that if the 

holder of a claim fails to provide the required information, the court may preclude its use 

as evidence or award other appropriate relief. 


She reported that the provision had attracted several comments. After publication, 

the advisory committee revised the rule and committee note to emphasize that: (I) a 

court has flexibility to decide what sanction to apply and whether to apply a sanction at 

all; (2) the rule does not create a new ground to disallow a claim, beyond the grounds 

specified in § 502 of the Code; and (3) a court has discretion to allow a holder of the 

claim to file amendments to the claim. The proposed rule, she said, is a clear rejection of 

the concept that creditors may routinely ignore the documentation requirements of the 

rule and force debtors to go to the court to obtain necessary information. 


The committee without objection by voice vote approved the proposed 

amendments for approval by the Judicial Conference. 


FED. R. BANKR. P. 3002.1 

Professor Gibson explained that proposed new Rule 3002.1 (notice related to 

post-petition changes in payment amounts, and fees and charges, during a chapter 13 case 

in connection with claims secured by a security interest in the debtor's principal 

residence) implements § 1322(b)(5) of the Bankruptcy Code. It would provide a 

procedure for debtors to cure any pre-petition default, maintain payments, and emerge 

current on their home mortgage at the conclusion oftheir chapter 13 plan. For the option 

to work, she explained, the chapter 13 trustee needs to know the required payment 

amounts, and the debtor should face no surprises at the end of the case. 


She noted that subdivision (b) of the new rule would require the secured creditor 

to provide notice to the debtor, debtor's counsel, and the trustee of any post-petition 

changes in the monthly mortgage payment amount, including changes in the interest rate 

or escrow account adjustments. As published, the rule would have required a creditor to 

provide the notice 30 days in advance of a change. Public comments pointed out, though, 

that only 25 days is sometimes required by non-bankruptcy law. Accordingly, the 

advisory committee modified the rule after publication to require 21 days' advance notice 

of changes. 
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She added that the advisory committee had drafted a new form to implement 

subdivision (b) (Official Form 10, Supplement 1, Notice of Mortgage Payment Change). 

It would be published for comment in August 2010 and take effect on December 1, 2011, 

the same time as the proposed new rule. See infra, page 20. 


Professor Gibson reported that subdivision (c) would require the creditor to 

provide notice to the debtor, debtor's counsel, and the trustee of any post-petition fees, 

expenses, and charges within 180 days after they are imposed. She explained that debtors 

are often unaware of the different kinds of charges that creditors assess, some of which 

may not be warranted or appropriate under the mortgage agreement or applicable non

bankruptcy law. The proposed amendments would give the debtor or trustee the chance 

to object to any claimed fee, expense, or charge within one year of service of the notice. 

She added that the advisory committee had worked hard to strike the right balance 

between providing fair notice to debtors and avoiding imposing unnecessary burdens on 

creditors. 


She noted that the advisory committee had drafted a new form to implement 

subdivision (c) (Official Form 10, Supplement 2, Notice of Post petition Mortgage Fees, 

Expenses, and Charges). It would be published for comment in August 2010 and take 

effect on December 1, 2011, the same time as the proposed new rule. See infra, page 20. 


Professor Gibson explained that subdivisions (f) through (h) deal with final-cure 

payments and end-of-case proceedings. They will permit debtors to obtain a 

determination as to whether they are emerging from bankruptcy current on their 

mortgage. The amendments recognize that in some districts, debtors make mortgage 

payments directly, and in others they are paid by the chapter 13 trustee. In all districts, 

the trustee makes the default payments. 


Within 30 days of the debtor's completion of all payments under the plan, the 

trustee would be required by the rule to provide notice to the debtor, debtor's counsel, and 

the holder of the mortgage claim that the debtor has cured any default. The holder of the 

claim would be required to file a response indicating whether it agrees that the debtor has 

cured any default and also indicating whether the debtor is current on all payments. 


She pointed out that subdivision (i) contains a sanction provision for failure to 

provide the information required under the rule, similar to the sanction provision 

proposed in Rule 3001, supra page 14. 


The committee without objection by voice vote approved the proposed new 

rule for approval by the Judicial Conference. 
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FED. R. BANKR. P. 4004 

Professor Gibson explained that the proposed amendments to Rule 4004 (grant or 
denial of discharge) would resolve a problem identified by the 1h Circuit in Zedan v. 
Habash, 529 F.3d 398 (2008). They would permit a party in specific, limited 
circumstances to seek an extension of the time to object to the debtor's discharge after the 
time for objecting has expired. The proposal would address the unusual situation in 
which there is a significant gap in time between the deadline in Rule 4004(a) for a party 
to object to the discharge (60 days after the first date set for the meeting of creditors) and 
the date that the court actually enters the discharge order. 

During such a gap, a party - normally a creditor or the trustee - may learn of facts 
that may provide grounds to revoke the debtor's discharge under § 727(a) of the Code, 
such as fraud committed by the debtor. But it is too late at that point to file an objection. 
The party, moreover, cannot seek revocation because § 727(d) of the Code specifies that 
revocation is not permitted if a party learns of fraud before the discharge is granted. The 
party, therefore, may be left without appropriate recourse. 

The proposed amendments would allow a party to file a motion to extend the time 
to object to discharge after the objection deadline has expired and before the discharge is 
granted. The motion must show that: (1) the objection is based on facts that, if learned 
after the discharge was entered, would provide a basis for revocation under § 727(d); and 
(2) the party did not know of those facts in time to file an objection to discharge. The 
motion, moreover, must be filed promptly upon discovery of the facts. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference. 

FED.R.BANKR.P.6003 

Judge Swain reported that Rule 6003 (relief immediately after commencement of 
a-chapter 11 case) generally prohibits a court from issuing certain orders during the first 
21 days of a chapter 11 case, such as approving the employment of counsel, the sale of 
property, or the assumption of an executory contract or unexpired lease. The proposed 
rule amendment would make it clear that the waiting period does not prevent a court from 
later issuing an order with retroactive effect, relating back, for example, to the date that 
the application or motion was filed. Thus, professionals can be paid for work undertaken 
while their application is pending. 

The amendment would also clarify that the court is only prevented from granting 
the relief specifically identified in the rule. A court, for example, could approve the 
procedures for a sale during the 21-day waiting period, but not the actual sale of estate 
property itself. 
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The committee without objection by voice vote approved the proposed 
amendment for approval by the Judicial Conference. 

OFFICIAL FORMS 22A, 22B, and 22C 

Judge Swain reported that the proposed amendments to the "means-test" forms, 
Official Forms 22A (chapter 7), 22B (chapter 11), and 22C (chapter 13), would replace in 
several instances the terms "household" and "household size" with "number of persons" 
or "family size." The revised terminology more closely reflects § 707(b) of the Code and 
IRS standards. Section 707(b)(2)(A)(ii)(I) of the Code specifies that the debtor's means
test deductions for various monthly expenses may be taken in the amounts specified in 
the IRS National and Local Standards. The national standards, she said, are based on 
numbers of persons, rather than household size. The local standards are based on family 
size, rather than household size. 

In addition, she said, an instruction would be added to each form explaining that 
only one joint filer should report household expenses regularly paid by a third person. 
Instructions would also be added directing debtors to file separate forms if only one joint 
debtor is entitled to an exemption under Part I (report of income) and they believe that 
filing separate forms is required by § 707(b)(2)(C) of the Code. The statutory provisions, 
she said, are ambiguous on means-testing exclusions. Therefore, the form does not 
impose a particular interpretation, and the instructions allow debtors to take positions 
consistent with their interpretations of the ambiguous exemption provisions. 

The revisions, she said, would become effective on December 1,2010. 

The committee without objection by voice vote approved the proposed 
amendments to the forms for approval by the Judicial Conference. 

Amendments for Final Approval. Without Publication 

OFFICIAL FORMS 20A AND 20B 

Judge Swain reported that the proposed changes to Official Forms 20A (notice of 
motion or objection) and 20B (notice of objection to claim) were technical in nature and 
did not require publication. They would conform the forms to: (1) the 2005 amendment 
to § 727(a){8) of the Code, which extends the time during which a debtor is barred from 
receiving successive discharges from 6 years to 8 years; and (2) the 2007 addition of FED. 
R. BANKR. R. 9037, which directs filers to provide only the last four digits of any social 
security number or individual taxpayer-identification number. 

The revisions, she said, would become effective on December 1,2010. 
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The committee without objection by voice vote approved the proposed 
amendments to the forms for approval by the Judicial Conference without 
publication. 

Amendments for Publication 

FED. R. BANKR.P. 3001 

As noted above on pages 12-14, the proposed amendments to Rule 3001(c)(1) 
(proof of claim) published in August 2009 would have required a creditor with a proof of 
claim based on an open-end or revolving consumer credit agreement to file the debtor's 
last account statement with the proof of claim. The main problem that the rule was 
designed to address is that credit-card debt purchased in bulk claims may be stale. 

Professor Gibson explained that the advisory committee had withdrawn the 
published proposal in light of many comments from creditors that they could not 
effectively produce the account statements, especially since claims for credit-card debt 
may be sold one or more times before the debtor's bankruptcy. Some recommended that 
pertinent information be required instead. 

Professor Gibson explained that the advisory committee would replace the 
proposal with a substitute new paragraph 3001(c)(3). In lieu of requiring that a copy of 
the debtor's last account statement be attached, the revised proposal would require the 
holder of a claim to file with the proof of claim a statement that sets forth several specific 
names and dates relevant to a consumer-credit account. Those details, she said, are 
important for a debtor or trustee to be able to associate the claim with a known account 
and to determine whether the claim is timely or stale. 

Although the creditor would not have to attach the underlying writing on which 
the claim is based, a party, on written request, could require the creditor to provide the 
writing. In certain cases, the debtor needs the information to assert an objection. 

The committee without objection by voice vote approved the proposed 
amendments for publication. 

FED.R.BANKR.P.7054 

Judge Swain reported that the proposed amendment to Rule 7054 Gudgment and 
costs) would conform the rule to FED. R. ClV. P. 54 and increase the time for a party to 
respond to the prevailing party's bill of costs from one day to 14 days. The current 
period, she said, is an unrealistically short amount of time for a party to prepare a 
response. In addition, the time for serving a motion for court review of the clerk's action 
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in taxing costs would be extended from 5 to 7 days, consistent with the 2009 time
computation rules that changed most 5-day deadlines to 7 days. 

The committee without objection by voice vote approved the proposed 

amendments for publication. 


FED.R.BANKR.P.7056 

Judge Swain explained that Rule 7056 (summary judgment) incorporates FED. R. 
CIv. P. 56 in adversary proceedings. Rule 56 is also incorporated in contested matters 
through FED. R. BANKR. P. 9014(c). 

She reported that the proposed amendment to Rule 7056 would alter the rule's 
default deadline for filing a summary judgment motion in bankruptcy cases. She 
explained that the deadline in civil cases - 30 days after the close of discovery - may not 
work well in fast-moving bankruptcy contested matters, where hearings often occur 
shortly after the close of discovery. Therefore, the advisory committee decided to set the 
deadline for filing a summary judgment motion in bankruptcy at 30 days before the initial 
date set for an evidentiary hearing on the issue for which summary judgment is sought. 
As with FED. R. CIv. P. 56(c)(1), she noted, the deadline may be altered by local rule or 
court order. 

A member suggested that the proposed language of the amendment was a bit 
awkward and recommended moving the authorization for local rule variation to the end 
of the sentence. Judge Swain agreed to make the change. 

The committee without objection by voice vote approved the proposed 
amendment, as amended, for publication. 

OFFICIAL FORM 10 

and 


ATTACHMENT A, SUPPLEMENT 1, AND SUPPLEMENT 2 


Judge Swain reported that the advisory committee was recommending several 
changes in Official Form 10 (proof of claim). The holder of a secured claim would be 
required to specify the annual interest rate on the debt at the time of filing and whether 
the rate is fixed or variable. In addition, an ambiguity on the current form would be 
eliminated to make it clear that the holder of a claim must attach the documents that 
support a claim, and not just a summary of the documents. 

To emphasize the duty of accuracy imposed on a party filing a proof of claim, the 
signature box would be amended to include a certification that the information submitted 
on the form meets the requirements of FED. R. BANKR. P. 9011(b) (representations to the 
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court), i.e., that the claim is "true and correct to the best of the signer's knowledge, 
information, and reasonable belief." This is particularly important, she said, because a 
proof of claim is prima facie evidence of the validity of a claim. In addition, a new space 
would be provided on the form for optional use of a "uniform claim identifier," a system 
implemented by some creditors and chapter 13 trustees to facilitate making and crediting 
plan payments by electronic funds transfer. 

Professor Gibson reported that three new claim-attachment forms had been 
drafted to implement the mortgage claims provisions of proposed Rules 3001(c)(2) and 
3002.1. They would prescribe a uniform format for providing additional information on 
claims involving a security interest in a debtor's principal residence. 

Attachment A to Official Form 10 would implement proposed Rule 3001 (c)(2) 
and provide a uniform format for the required itemization of pre-petition interest, fees, 
expenses, and charges included in the home-mortgage claim amount. It would also 
require a statement of the amount needed to cure any default as of the petition date. If the 
mortgage installment payments include an escrow deposit, an escrow account statement 
would have to be attached, as required by proposed Rule 3001 (c )(2)(C), 

Supplement 1 to Official Form 10 would implement proposed Rule 3002.1 (b) and 
require the home-mortgage creditor in a chapter 13 case to provide notice of changes in 
the mortgage installment payment amounts. 

Supplement 2 to Official Form 10 would implement proposed Rule 3002.I(c) and 
provide a uniform format for the home-mortgage creditor to list post-petition fees, 
expenses, and charges incurred during the course ofa chapter 13 case. 

Judge Swain noted that, following publication, the proposed form changes would 
become effective on December 1,2011. 

The committee without objection by voice vote approved the proposed 
amendments to Form 10 and the new Attachment A and Supplements 1 and 2 to the 
form for publication. 

OFFICIAL FORM 25A 

Judge Swain reported that Official Form 25A is a model plan of reorganization for 
a small business. It would be amended to reflect the recent increase of the appeal period 
in bankruptcy from 10 to 14 days in the 2009 time-computation rule amendments. The 
effective date of the plan would become the first business day following 14 days after 
entry of the court's order of confirmation. 
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The committee without objection by voice vote approved the proposed 

amendments to the form for publication. 


Informational Items 

Professor Gibson reported that the advisory committee was continuing to make 
progress on its two major ongoing projects revising the bankruptcy appellate rules and 
modernizing the bankruptcy forms. She noted that the committee would begin 
considering a draft of a completely revised Part VIII of the Bankruptcy Rules at its fall 
2010 meeting. In addition, it would try to hold its spring 2011 meeting in conjunction 
with the meeting of the Advisory Committee on Appellate Rules in order to have the two 
committees consider the proposed revisions together. 

Judge Swain reported that the forms modernization project, under the leadership 
of Judge Elizabeth L. Perris, had made significant progress in reformatting and rephrasing 
the many forms filed at the outset of a individual bankruptcy case. She noted that the 
project had obtained invaluable support from Carolyn Bagin, a nationally renowned 
forms-design expert, and it was continuing to reach out to users of the forms to solicit 
their feedback through surveys and questionnaires. In addition, the project was working 
closely with the groups designing the next generation replacement for CMlECF to make 
sure that the new system includes the ability to extract and store data from the forms and 
to retrieve the data for user-specified reports. 

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES 

Judge Kravitz and Professor Cooper presented the report of the advisory 
committee, as set out in Judge Kravitz's memorandum and attachment of May 17,2010 
(Agenda Item 5). The advisory committee had no action items to present. 

Informational Items 

FED. R. Cry. P. 45 

Judge Kravitz reported that the advisory committee, aided by a subcommittee 
chaired by Judge David G. Campbell, was exploring potential improvements to Rule 45 
(subpoenas). Professor Marcus, he noted, was serving as the subcommittee's reporter. 

Judge Kravitz said that substantial progress had been made in addressing some of 
the problems most often cited with the current rule. The subcommittee's efforts have 
included: (l) reworking the division of responsibility between the court where the main 
action is pending and the ancillary discovery court; (2) enhancing notice to all parties 
before serving document subpoenas; and (3) simplifying the overly complex rule. The 
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subcommittee, he noted, had drafted three models to illustrate different approaches to 
simplification, including one that would separate discovery subpoenas from trial 
subpoenas. 

Judge Kravitz reported that the committee would convene a Rule 45 mini
conference with members of the bench and bar in Dallas in October 2010. The 
conference, he said, should be helpful in informing the advisory committee on what 
approach to take at its fall 2010 and spring 2011 meetings. Rule amendments might be 
presented to the Standing Committee in June 2011. 

PLEADING 

Judge Kravitz reported that the advisory committee was continuing to monitor 
dismissal-motion statistics and case-law developments in light of the Supreme Court's 
decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 
129 S. Ct. 1937 (2009). The committee, he said, was focusing in particular on whether 
the decisions have had an impact on motions to dismiss and rates ofdismissal. 

Dr. Cecil explained that the Federal Judicial Center was collecting and coding 
court orders disposing of Rule 12(b)(6) motions in about 20 district courts and comparing 
outcomes in 2006 with those in 2010 to see whether there are any differences. In 
addition, the Center was examining court records to determine whether judges in granting 
dismissal motions allow leave to amend and whether the plaintiffs in fact file amended 
complaints. 

Judge Kravitz noted that a division of opinion had been voiced at the May 2010 
Duke conference on the practical impact of Twombly and Iqbal. One prominent judge, 
for example, urged the participants to focus on the actual holdings in the two cases, and 
not on the language of the opinions. Other judges concurred and argued that the two 
cases had not changed the law materially and were being implemented very sensibly by 
the lower courts. On the other hand, two prominent professors argued that the two 
Supreme Court decisions would cause great harm, were cause for alarm, and would 
effectively diminish access to justice. 

Judge Kravitz emphasized that stability matters. He suggested that the advisory 
committee's intense research efforts demonstrated that the law of pleading in the federal 
courts was clearly settling down, and the evolutionary process of common-law 
development was working well. For that reason, he said, it would make no sense to enact 
legislation or change pleading standards at this point. He noted that the advisory 
committee's reporters were considering different ways to respond to the cases by rule, but 
they were awaiting the outcome of further research efforts by the Federal Judicial Center. 
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He pointed out that the advisory committee was looking carefully at the frequently 

cited problem of "information asymmetry." To that end, it was considering permitting 

some pre-dismissal, focused discovery to elicit information needed specifically for 

pleading. Another approach, he said, might be to amend FED. R. CIV. P. 9 (pleading 

special matters) to enlarge the types of claims that require more specific pleading. In 

addition, there may be a need for more detailed pleading requirements regarding 

affirmative defenses. 


In short, he said, the advisory committee was looking at several different 

approaches and focusing on special, limited discovery for pleading purposes. He added 

that true "notice pleading" is actually qui te rare in the federal courts. To the contrary, he 

said, when plaintiffs know the facts, they usually set them forth in the pleadings. The 

problem seems to be that some plaintiffs at the time of filing simply lack access to certain 

information that they need in order to plead adequately. 


Judge Kravitz added that pleading issues should occupy a good deal of the 

advisory committee's time at its November 2010 meeting. The committee, he said, 

should have a report available in January 2011, but it may not have concrete proposals 

ready until later. 


MAy 2010 CIVIL LITIGATION REVIEW CONFERENCE 

Judge Kravitz thanked Dean Levi for making the facilities at Duke Law School 

available for the May 2010 conference. He said that the event had been a resounding 

success, thanks largely to the efforts of the conference organizer, Judge John G. KoeItI. 

He pointed out that Judge Koeltl had done an extraordinary job in creating an excellent 

substantive agenda, assembling an impressive array of speakers, and soliciting a wealth of 

valuable articles and empirical data. 


Several members who had attended the conference agreed that the program had 

been outstanding. They described the panel discussions as extremely substantive and 

valuable. 


Specific Suggestions Made at the Conference 

Judge Kravitz noted that a few recommendations had been made at the conference 

for major rule changes, such as: (1) moving away from "trans-substantivity" towards 

different rules for different kinds of cases; (2) abandoning notice pleading; (3) limiting 

discovery; and (4) recasting the basic goals enunciated in Rule 1. Nevertheless, he 

emphasized, most of the speakers and participants at the conference did not advocate 

radical changes in the structure of the rules. Essentially, the consensus at the conference 

was that the civil process should continue to operate within the broad 1938 outline. 
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Judge Kravitz noted that the topics discussed at the conference were largely 
matters that the advisory committee has been considering in one form or another for 
years. He added that much of the discussion and many of the papers presented dealt with 
discovery issues, and he proceeded to describe some of the suggestions. 

The initial disclosures required by Rule 26(a), he said, came under attack from 
two sides. Some speakers recommended eliminating them entirely, while others urged 
that they be expanded and revitalized. 

Some support was voiced for imposing presumptive limits on discovery. In 
particular, it was suggested that the current presumptive ceiling on the number of 
depositions and the length of depositions might be reduced. 

Judge Kravitz reported that strong support was voiced by many participants for 
increased judicial involvement at the pretrial stage ofcivil cases. Lawyers at the 
conference all cited a need for more actual face-to-face time with judges in the discovery 
process. Judges, they said, need to be personally available to provide direction to the 
litigants and resolve disputes quickly. Nevertheless, he suggested, it would be difficult to 
mandate appropriate judicial attention through a national rule change. Other approaches, 
such as judicial education, may be more effective in achieving this objective. 

Support was offered for developing form interrogatories and form document 
requests specifically tailored to different categories ofcases, such as employment 
discrimination or securities cases. The models could be drafted collectively by lawyers 
for all sides and established as the discovery norm for various kinds of cases. 

A concept voiced repeatedly was the need for greater cooperation among lawyers. 
Judge Kravitz pointed out that data from the recent Federal Judicial Center's discovery 
study had demonstrated a direct correlation between lawyer cooperation and reduced 
discovery requests and costs. He noted that a panelist at the conference emphasized that 
the discovery process is considerably more coordinated and disciplined in criminal cases 
(where the defendant's freedom is at stake) than in civil cases (where money is normally 
the issue). He observed that lawyers in criminal cases focus on the eventual trial and 
outcome, while civil lawyers focus mostly on the discovery phase itself. There are, 
moreover, more guidelines and limits in criminal discovery, due to the specific language 
of FED. R. CRIM. P. 16 and the Jencks Act. In addition, there are no economic incentives 
for the attorneys to prolong the discovery phase in criminal cases. 

Judge Kravitz reported that many participants who represent defendants in civil 
cases complained about discovery costs. Among other things, they stated that the costs of 
reviewing discovery documents before turning them over to the other side continue to be 
huge, despite the recent enactment of FED. R. EVID. 502 (limitations on waiver of 
attorney-client privilege and work product). He observed that lawyers are naturally 
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reluctant to let their opponents see their clients' documents, even if the rule now gives 
them adequate legal protection. 

Professor Cooper noted that plaintiffs' lawyers, on the other hand, argued that the 
emphasis that defendants place on their discovery burdens and costs is misplaced. They 
suggested, to the contrary, that the greatest problem with discovery is stonewalling on the 
part of defendants. 

Judge Kravitz noted that support was also voiced at the conference for adopting 
simplified procedures, improving the Rule 16 and Rule 26 conferences, fashioning 
sensible discovery plans, and providing for greater cost shifting. 

He reported that electronic discovery was a major topic at the conference. The 
lawyers, he said, were in agreement on two points. First, they recommended amending 
the civil rules to specify with greater precision what materials must be preserved at the 
outset of a case, and even before a federal case is filed. Second, they urged revision of 
the current sanctions regime in Rule 37(e) and argued that the rule's safe harbor is too 
shallow and ineffective. 

Judge Kravitz said that current law provides clear triggers for the obligation to 
preserve potential litigation materials, but they are not specified in the federal rules. 
Preservation obligations, moreover, vary among the states and among the federal circuits. 
He said that the advisory committee was examining potential rule amendments to address 
both the preservation and sanctions problems. But, he cautioned, it will be very difficult 
to accomplish the changes that the bar clearly wants through the national rules. 

He pointed out that the Rules Enabling Act limits the rules committees to matters 
of procedure, not substance. That statutory limitation is a serious impediment to 
regulating pre-lawsuit preservation obligations. Yet, once a case is actually filed in a 
federal court, the rules may address preservation and sanctions issues. Thus, despite the 
difficulty of drafting a rule to accomplish what the participants recommend, the advisory 
committee will move forward on the matter. 

Professor Cooper agreed that the bar was promoting the laudatory goal of having 
clear and precise rules on what they must preserve and how they must preserve it. But the 
task of crafting a national preservation rule will involve complex drafting problems, as 
well as jurisdictional problems, and it just may not be possible. 

Professor Coquillette added that state attorney-conduct rules addressing spoliation 
have been incorporated in a number of federal district-court rules. He explained that the 
Standing Committee had considered adopting national rules on attorney conduct a few 
years ago, but it eventually backed away from doing so because it involved many 
competing interests and difficult state-law issues. 
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Judge Kravitz reported that an excellent presentation was made at the conference 
on a promising pilot project in the Northern District of Illinois that focuses on electronic 
discovery. It emphasizes educating the bar about electronic discovery, promoting 
cooperation among the lawyers, and having the parties name information liaisons for 
discovery. 

Judge Kravitz observed that, overall, the bar sees the 2006 electronic-discovery 
rule amendments as a success. They have worked well despite continuing concerns about 
preservation and sanctions. He suggested that the rules may well need further refining, 
but they were, in retrospect, both timely and effective. 

Judge Kravitz referred to a panel discussion at the conference that focused on 
trials and settlement. He noted that substantial angst was expressed by some participants 
over diminution in the number of trials generally. Nevertheless, no changes to that 
phenomenon appear in sight. One professor, he noted, argued that since all civil cases are 
eventually bound for settlement, the rules should focus on settlement, rather than triaL 
On the other hand, an attorney panelist countered 'that maintaining the current focus of the 
rules on the trial facilitates good results before trial. 

Perceptions ofthe Current System 

Judge Kravitz reported that several written proposals had been submitted to the 
conference by bar groups, and a good deal of survey data had been gathered. One clear 
conclusion to be drawn from the conference, he said, is that a large gap exists between the 
perceptions of plaintiffs' lawyers and those of defendants' lawyers. Those differences, he 
said, will be difficult to reconcile. Nevertheless,the advisory committee may be able to 
take some meaningful steps toward achieving workable consensus. 

The general consensus, he said, is that the civil rules are generally working welL 
At the same time, though, frustration experienced by certain litigants leads them to 
believe that the system is not in fact working. The two competing perceptions, he said, 
are reconcilable. The reality appears to be that the process works well in most cases, but 
not in certain kinds of cases, particularly complex cases with high stakes. The various 
empirical studies, he said, show that the stakes in cases clearly matter, and complex cases 
with more money at stake tend to have more discovery problems and greater discovery 
costs. The goal in each federal civil case, he suggested, should be to agree on a sensible 
and proportionate discovery plan that relates to the stakes of the litigation. 

Dr. Lee described and compared the various studies presented at the conference. 
He said that two different kinds of surveys had been conducted - those that asked lawyers 
for their general perceptions and those that were empirically based on actual experiences 
in specific cases. 
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The two approaches, he said, produce different results. For example, the 
responses from lawyers in a perception study showed that they believe that about 70% of 
litigation costs are associated with discovery. The empirical studies, on the other hand, 
demonstrate that discovery costs were actually much lower, ranging between 20% and 
40%. By way of further example, a recent perception-study showed that 80% or 90% of 
la\\ryers agree that litigation is too expensive. Yet the Federal Judicial Center studies 
demonstrate empirically that costs in the average federal case were only about $15,000 to 
$20,000. 

The difference between the two results, he suggested, is due to cognitive biases. 
Respondents focus naturally on extreme cases and cases that stand out in their memory, 
and not on all their other cases. Perceptions, understandably, are not always accurate. 

Judge Kravitz added that the empirical studies show that the vast majority of civil 
cases in the federal courts actually have little discovery. Nevertheless, discovery in 
complex civil cases can be enormous and extremely costly. La\\ryers at the conference, he 
said, emphasized that it is the complex cases that judges should spend their time on. 

Dr. Lee added that the empirical studies show that discovery costs clearly increase 
in complex cases. The stakes in litigation, he said, are the best predictor of costs, and 
they alone explain about 40-50% ofthe variations in costs shown in the studies. The 
economics of law practice, he said, also affects costs. Large firms, for example, have 
higher costs, and hourly billing increases costs for plaintiffs. He concluded that most of 
the factors shown in the studies to affect costs - such as complexity, litigation stakes, and 
law practice economics - are not driven by the rules themselves, but by other causes. 
Therefore, changing the rules alone may only have a marginal impact on the problems. 

Future Committee Action 

Judge Kravitz suggested that a handful of common themes had emerged at the 
conference. (1) There was universal agreement that cooperation among the attorneys in a 
case has a beneficial impact on limiting cost and delay. (2) There was universal 
agreement that active judicial involvement in a case, especially a case that has potential 
discovery problems, is essentiaL (3) There was little enthusiasm for retaining the Rule 
26(a) mandatory disclosures in their current format. (4) Discovery costs in some cases 
are very high, and they may drive parties to settlement in some cases. (5) Certain types of 
cases are more prone to high discovery costs than others. 

He noted that the advisory committee would address each of these issues, and it 
may also form a subcommittee to explore how judicial education and pilot projects might 
contribute to improvements, especially if the pilots are carefully crafted and channeled 
through the Federal Judicial Center to assure that they generate useful data to inform 
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future policy choices. The bottom line, he said, is that the advisory committee will be 
digesting and working on these issues for a long time. 

A member suggested that the conference discussions on electronic discovery were 
particularly meaningful and asked the advisory committee to place its greatest priority on 
addressing the electronic discovery issues - preservation and sanctions. He said that most 
of the other problems referred to at the conference can be resolved by lawyers working 
cooperatively, but rules changes will be needed to address the electronic discovery 
problems. 

Other members agreed, but they questioned whether changes in the electronic 
discovery rules to address preservation obligations can be promulgated under the Rules 
Enabling Act. Judge Kravitz pointed out that the advisory committee was very sensitive 
to the limits on its authority. He said that the committee might be able to rework the 
sanction provisions, make them clearer, and specify the applicable conduct standards 
more precisely. On the other hand, preservation obligations are nonnally addressed in 
state laws and ethics rules. There are also federal laws on the subject, such as Sarbanes
Oxley. He said that the advisory committee would explore preservation issues closely, 
and it might be able to make the preservation triggers clearer. Ultimately, though, 
legislation may be required, as with the 2008 enactment of FED. R. EVID. 502 (attomey
client privilege and work product; limitations on waiver). 

A member pointed out that general counsels from several corporations 
participated actively in the conference. He noted that they did not generally criticize the 
way that the rules are working and recommended only minor tweaks in the rules. On the 
other hand, they argued unanimously and strongly for greater judicial involvement in the 
discovery process, especially early in cases. They tended to be critical of their own 
lawyers for contributing to increased costs and saw the courts as the best way to drive 
down costs. He acknowledged that mandating effective early judicial involvement is hard 
to accomplish fonnally by a rule, but it should be underscored as an essential ingredient 
of the civil process. 

A judge added that many suggestions raised at the conference are not easily 
addressed in rules, but might be promoted through best-practices initiatives, handbooks, 
websites, workshops, and other educational efforts. She added that controlled pilot 
projects could also be helpful to ascertain what practices work well and produce positive 
results. 

A member noted that he had heard a good deal of criticism ofjudges at the 
conference, especially about their lack of sufficient focus on resolving discovery matters. 
He noted that magistrate judges handle discovery extremely well and can provide the 
intense focus on discovery that is needed, especially with regard to electronic discovery. 
The system, though, may not be working effectively in some districts because the 
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magistrate judges have been assigned by the courts to other types of duties and do not 
focus on discovery. 

A participant cautioned, though, that for every theme raised at the conference, 
there was a counter theme. Several lawyers suggested, for example, that there should be a 
single judge in a case. Yet every court has its ovm culture and different available 
resources. Essentially, each believes that its own way of doing things is the best 
approach. 

Judge Rosenthal pointed out that a report of the conference and an executive 
summary would be prepared. She added that the advisory committee and the Standing 
Committee were resolved to take full advantage of what had transpired at the conference, 
and the proceedings will be the subject of considerable committee work in the future. 

RULE 26(c) PROTECTIVE ORDERS 

Judge Kravitz reported that the advisory committee had brought Rule 26(c) 
(protective orders) back to its agenda for further study in light of continuing legislative 
efforts to impose restrictions on the use of protective orders. He noted that the chair and 
reporter had worked on a possible revision of Rule 26(c), working from Ms. Kuperman's 
thorough analysis of the case law on protective orders in every circuit. 

He noted that draft amendments to Rule 26(c) had been circulated at the advisory 
committee's spring 2010 meeting. They would incorporate into the rule a number of 
well-established court practices not currently explicit in the rule itself and add a provision 
on protecting personal privacy. 

The committee, he said, was of the view that the federal courts are doing well in 
applying the protective-order rule in its current form. Nevertheless, it decided to keep the 
proposed revisions on its agenda for additional consideration. He noted, too, that none of 
the participants at the May 2010 conference had cited protective orders as a matter of 
concern to them. That fact, he suggested, was an implicit indication that the current rule 
is working well. 

OTHER MATTERS 

Judge Kravitz referred briefly to a number of other matters pending on the 
advisory committee's agenda, including the future of the illustrative forms issued under 
Rule 84 and the committee's interplay with the Advisory Committee on Appellate Rules 
on a number of issues that intersect both sets of rules. 
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES 

Judge Tallman and Professor Beale presented the report of the advisory committee, 

as set forth in Judge Tallman's memorandum and attachments of May 19,2010 (Agenda 

Item 6). 


Amendments for Final Approval 

TECHNOLOGY AMENDMENTS 

Judge Tallman reported that the package of proposed technology changes would 

make it easier and more efficient for law enforcement officers to obtain process, typically 

early in a criminal case. It includes the following rules: 


FED. R. CRIM. P. I Scope and definitions 
FED. R. CRIM. P. 3 Complaint 
FED. R. CRIM. P. 4 Arrest warrant or summons 
FED. R. CRIM. P. 4.1 (new) Issuing process by telephone or other reliable 

electronic means 
FED. R. CRIM. P. 6 Grand jury 
FED. R. CRIM. P. 9 Arrest warrant or summons on an indictment 

or information 
FED. R. CRIM. P. 40 Arrest for failing to appear or violating 

release conditions in another district 
FED. R. CRIM. P. 41 Search and seizure 
FED. R. CRIM. P. 43 Defendant's presence 
FED. R. CRIM. P. 49 Serving and filing papers 

Judge Tallman commended the leadership of Judge Anthony Battaglia of the 

Southern District of California, who chaired the subcommittee that produced the 

technology package. The project, he said, was a major effort that had required substantial 

consultation, analysis, and drafting. He also thanked Professors Beale and King, the 

committee's hard-working reporters, for their contributions to the project. 


He noted that the proposed amendments are intended to authorize all forms of 

reliable technology for communicating information for a judge to consider in reviewing a 

complaint and affidavits or deciding whether to issue a warrant or summons. Among 

other things, the term "telephone" would be redefined to include any form of technology 

for transmitting live electronic voice communications, including cell phones and new 

technologies that cannot yet be foreseen. 
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The amendments retain and emphasize the central constitutional safeguard that 

issuance of process must be made at the direction of a neutral and detached magistrate. 

They are designed to reduce the number of occasions when law enforcement officers must 

act without obtaining prior judicial authorization. Since a magistrate judge will normally 

be available to handle emergencies electronically, the amendments should eliminate most 

situations where an officer cannot appear before a federal judge for prompt process. 


The heart of the technology package, he said, is new Rule 4.1. It prescribes in one 

place how information is presented electronically to a judge. It requires a live 

conversation between the applicant and the judge for the purpose of swearing the officer, 

who serves as the affiant. A record must be made of that affirmation process. 


Rule 4.1 also reinforces and expands the concept of a "duplicate original warrant" 

now found in Rule 41 and extends it to other kinds of documents. In the normal course, he 

said, the signed warrant will be transmitted back to the applicant, but there will also be 

occasions in which the judge will authorize the applicant to make changes on the spot to a 

duplicate original. 


He noted that new Rule 4.1 preserves the procedures of current Rule 41 and adds 

improvements. Like Rule 41, Rule 4.1 permits only a federal judge, not a state judge, to 

handle electronic proceedings. 


Judge Tallman pointed out that the proposed amendments carry the strong 

endorsement of the Federal Magistrate Judges Association. Helpful comments were also 

received from individual magistrate judges, federal defenders, and the California state bar. 

The advisory committee, he said, had amended the published rules in light of those 

comments. 


The advisory committee, he explained, had withdrawn a proposed amendment to 

FED. R. CRIM. P. 32.1 (revoking or modifying probation or supervised release) that would 

have allowed video teleconferencing to be used in revocation proceedings. He noted that 

there is strong societal value in having defendants appear face-to-face before ajudge, and 

many observers fear that embracing technology may diminish the use of courtrooms and 

undercut the dignity of the court. Revocation proceedings, he said, are in the nature of a 

sentencing, and they clearly may affect the determination of innocence or guilt. For that 

reason, the advisory committee concluded that while video teleconferencing is appropriate 

for certain criminal proceedings, it should not be used for revocation proceedings. 


FED. R. CRIM. P. 1 

Judge Tallman reported that the proposed amendment to Rule 1 (scope and 

definition) would expand the term "telephone," now found in Rule 41 to allow new kinds 

of technology. 
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A member asked whether the term "electronic" is appropriate since other kinds of 
non-electronic communications may become common in the future. Judge Rosenthal 
explained that the same issue had arisen with the 2006 "electronic discovery" amendments 
to the Federal Rules of Civil Procedure. She said that after considerable consultation with 
many experts, the civil advisory committee chose to adopt the term "electronically stored 
information." She added that if new, non-electronic means of communication are 
developed, it may well be necessary to amend the rules in the future to include those 
alternatives, but at this point "electronic" appears to be the best term to use in the rule. 

The committee without objection by voice vote approved the proposed 

amendment for approval by the Judicial Conference. 


FED. R. CRIM. P. 3 

Judge Tallman explained that the proposed amendment to Rule 3 (complaint) 
refers to new Rule 4.1 and authorizes using the protocol of that rule in submitting 
complaints and supporting materials to a judge by telephone or other reliable electronic 
means. 

The committee without objection by voice vote approved the proposed 
amendment for approval by the Judicial Conference. 

FED. R. CRIM. P. 4 

Judge Tallman reported that the proposed amendments to Rule 4 (arrest warrant or 
summons on a complaint) also refer to new Rule 4.1 and authorizes using that rule to issue 
an arrest warrant or summons. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference. 

FED. R. CRIM. P. 4.1 

Judge Tallman pointed out that proposed new Rule 4.1 (complaint, warrant, or 
summons by telephone or other reliable electronic means) is the heart of the technology 
amendments. He emphasized that a judge's use of the rule is purely discretionary. A 
judge does not have to permit the use of technology and may insist that paper process be 
issued in the traditional manner through written documents and personal appearances. 

He noted that if the protocol of Rule 4.1 is used, the supporting documents will 
normally be submitted electronically to the judge in advance. A phone call will then be 
made, the applicant law enforcement officer will be placed under oath, and a record will be 
made of the conversation. If the applicant does no more than attest to the contents of the 
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written affidavit submitted electronically, the record will be limited to the officer's 

swearing to the accuracy of the documents before the judge. The judge will normally 

acknowledge the jurat on the face of the warrant. If, however, the judge takes additional 

testimony or exhibits, the testimony must be recorded verbatim, transcribed, and filed. 


The judge may authorize the applicant to prepare a duplicate original of the 

complaint, warrant, or summons. The duplicate will not be needed, though, if the judge 

transmits the process back to the applicant. 


The judge may modify the complaint, warrant, or summons. If modifications are 

required, the judge must either transmit the modified version of the document back to the 

applicant or file the modified original document and direct the applicant to modify the 

duplicate original document. In addition, Rule 4.1 (a) adopts the language in existing Rule 

41 (d) specifying that, absent a finding of bad faith, evidence obtained from a warrant 

issued under the rule is not subject to suppression on the grounds that issuing the warrant 

under the protocol of the rule was unreasonable under the circumstances. 


A member noted that the proposed rule expands the requirement in current Rule 

41(d) that testimony be recorded and filed. Yet, he said, there is no requirement in either 

the current or revised rule that the warrant and affidavits themselves be filed. He pointed 

out that record-keeping processes among the courts are inconsistent, and the advisory 

committee should explore how documents are being filed and preserved in the courts, 

especially in the current electronic environment. 


Judge Tallman agreed and noted that the advisory committee was aware of the 

inconsistencies. Some districts, for example, assign a magistrate-judge docket number to 

warrant applications and file the written documents in a sealed file without converting 

them to electronic form. Other courts digitize the documents and transfer them to the 

district court's criminal case file when an indictment is returned and a criminal case 

number assigned. He said that preserving a record of warrant proceedings is very 

important to defense lawyers, and the advisory committee will look further into the matter. 


Mr. Rabiej reported that one of the working groups designing the next generation 

CMlECF system is addressing how best to handle criminal process and other court 

documents that generally do not appear in the official public case file. Dr. Reagan 

explained that as part of the Federal Judicial Center's recent study of sealed cases, he had 

looked at all cases filed in the federal courts in 2006. Typically, he said, a warrant 

application is assigned a magistrate-judge electronic docket number. Although the records 

may still be retained in paper form in the magistrate judge's chambers in one or more 

districts, most courts incorporate them into the files of the clerk's office. 


A member suggested that Rule 4.1 may be mandating more requirements than 

necessary. Judge Tallman pointed out, though, that the requirements had largely been 
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carried over from the current Rule 41. He said that the rule needs to be broadly drafted 
because there are so many different situations that may arise in the federal courts. An 
officer, he said, may be on the telephone speaking with the magistrate judge, writing out 
the application, and taking down what the judge is saying. More typically, though, an 
officer will call the U.S. attorney's office and have a prosecutor draft the application. 

A member said that the rule assumes that the applicant will wind up with an 
official piece of paper in hand. Yet in the current age of rapid technological development, 
perhaps an electronic version of the document should suffice. By way of example, 
electronic boarding passes are now accepted at airports, and police officers use laptop 
computers and hand-held devices in their patrol cars. 

Judge Tallman explained, though, that Rule 4l(t) requires the officer to leave a 
copy of a search warrant and a receipt for the property taken with the person whose 
property is being searched. Professor Beale added that Rule 4.1 may need to be changed 
in the future to take account of electronic substitutes for paper documents. Nevertheless, 
the rule as currently proposed will help a great deal now because it will make electronic 
process more widely available and reduce the number of situations where officers act 
without prior judicial authorization. Ms. Monaco added that the Department of Justice 
believes that the new rule will be of great help to its personnel, and it plans to provide the 
U.S. attorneys with guidance on how to implement it. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference. 

FED. R. CRIM. P. 6 

Judge Tallman reported that the proposed amendment to Rule 6 (grand jury) would 
allow a judge to take a grand jury return by video teleconference. He noted that there are 
places in the federal system where the nearest judge is located a substantial distance from 
the courthouse in which the grand jury sits. The rule states explicitly that it is designed to 
avoid unnecessary cost and delay. The rule would also preserve the judge's time and 
safety. 

The committee without objection by voice vote approved the proposed 
amendment for approval by the Judicial Conference. 

FED. R. CRIM. P. 9 

Judge Tallman reported that the proposed amendment would authorize the protocol 
of Rule 4.1 in considering an arrest warrant or summons on an indictment or information. 
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The committee without objection by voice vote approved the proposed 

amendment for approval by the Judicial Conference. 


FED. R. CRIM. P. 40 

Judge Tallman reported that the proposed amendment to Rule 40 (arrest for failing 
to appear or violating conditions of release in another district) would allow using video 
teleconferencing for an initial appearance, with the defendant's consent. It will be helpful 
to some defendants, as, for example, when a defendant faces a long transfer to another 
district and hopes that the judge might quash the warrant or order release ifhe or she is 
able to present a good reason for not having appeared in the other district. 

Professor Beale added that Rule 40 currently states that a magistrate judge should 
proceed with an initial appearance-under Rule S(c)(3), as applicable. The advisory 
committee, she said, had some concern whether current Rule Set), allowing video 
teleconferencing of initial appearances on consent, would clearly be applicable to Rule 40 
situations. So, as a matter of caution, it recommended adding a specific provision in Rule 
40 to make the matter clear. 

A member cautioned that the committee should not encourage a reduction in the 
use of courtrooms, and he asked where the participants will be located physically for the 
Rule 40 video teleconferencing. Judge Tallman suggested that the judge and the defendant 
normally will both be in a courtroom for the proceedings. 

He added that the potential benefits accruing to a defendant who consents to video 
conferencing under Rule 40 outweigh the general policy concerns about diminishing the 
use of courtrooms. Professor Beale pointed out that Rule S already authorizes video 
teleconferencing in all initial appearances if the defendant consents. Moreover, the role of 
lawyers and the use of court interpreters will not change. The proposed amendment 
merely extends the current provision to the Rule 40 subset of initial appearances. 

The committee without objection by voice vote approved the proposed 
amendment for approval by the Judicial Conference. 

FED. R. CRIM. P. 41 

Judge Tallman said that the proposed amendments to Rule 41 (search and seizure) 
are largely conforming in nature. Most of the current text in Rule 41 governing the 
protocol for using reliable electronic means for process would be moved to the new Rule 
4.1. In addition, revised Rule 41(t) would explicitly authorize the return of search 
warrants and warrants for tracking devices to be made by reliable electronic means. 
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The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference. 

FED. R. CRIM. P. 43 

Judge Tallman reported that, after considering the public comments, the advisory 
committee withdrew a proposed amendment to Rule 32.1 (revoking or modifying 
probation or supervised release) and a proposed conforming cross-reference to Rule 32.1 
in Rule 43(a) (defendant's presence). The withdrawn provisions would have authorized a 
defendant, on consent, to participate in a revocation proceeding by video teleconference. 

The remaining Rule 43 amendment would authorize video teleconferencing in 
misdemeanor or petty offense proceedings with the defendant's written consent. He noted 
that Rule 43 currently perrhits arraignment, plea, trial, and sentencing in misdemeanor or 
petty offense cases in the absence of the defendant. The procedure, he noted, is used 
mainly in minor offenses occurring on government reservations such as national parks 
because requiring a defendant to return to the park for court proceedings may impose 
personal hardship. He emphasized, though, that the presiding judge may always require 
the defendant's presence and does not have to permit either video teleconferencing or trial 
in absentia. 

A member agreed that there are practical problems with misdemeanors in national 
parks, but lamented the trend away from courtroom proceedings. The dignity of the 
courtroom and the courthouse, he said, are very important and have positive societal value. 
The physical courtroom, moreover, affects personal conduct. In essence, steps that reduce 
the need for courtroom proceedings should only be taken with the utmost caution and 
concern. 

Judge Tallman agreed and explained that the advisory committee had withdrawn 
the proposed amendment to Rule 32.1 for just that reason. Several members concurred 
that substitutes to a physical courtroom should be the exception and never become routine. 
One member noted, though, that courts are being driven to using video teleconferencing by 
the convenience demands ofothers, including law enforcement personnel, lawyers, and 
parties. A member added that the only practical alternative to video teleconferencing for a 
defendant in a misdemeanor case now is for the defendant not to show up and to pay a 
fine. 

Members suggested that language be added to the committee note to emphasize 
that the use of video teleconferencing for misdemeanor or petty offense proceedings 
should be the exception, not the rule, and that judges should think carefully before 
allowing video trials or sentencing. They suggested that the advisory committee draft 
appropriate language to that effect for the committee note. Judge Tallman pointed out that 
the committee note to the current Rule 5 contains appropriate language that could be 
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adapted for the Rule 43 note. After a break, the additional language was presented to the 
committee and approved. 

The committee without objection by voice vote approved the proposed 

amendment, including the additional note language, for approval by the Judicial 

Conference. 


FED. R. CRIM. P. 49 

Judge Tallman reported that the proposed amendment to Rule 49 (serving and 
filing papers) would bring the criminal rules into conformity with the civil rules on 
electronic filing. Based on FED. R. CIY. P. 5(d)(3), it would authorize the courts by local 
rule to allow papers to be filed, signed, or verified by reliable electronic means, consistent 
with any technical standards of the Judicial Conference. 

The committee without objection by voice vote approved the proposed 
amendment for approval by the Judicial Conference. 

Technical Amendments for Final Approval without Publication 

FED. R. CRIM. P. 32 

Judge Tallman reported that the proposed amendments to Rule 32(d)(2)(F) and (G) 
(sentencing and judgment) had been recommended by the committee's style consultant. 
They would remedy two technical drafting problems created by the recent package of 
criminal forfeiture rules. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference without publication. 

FED. R. CRIM. P. 41 

Judge Tallman reported that the proposed amendments to Rule 41 (search and 
seizure) were also technical and conforming in nature. The rule currently gives a law 
enforcement officer 10 "calendar" days after use ofa tracking device has ended to return 
the warrant to the judge and serve a copy on the person tracked. The proposed 
amendments would delete the unnecessary word "calendar" from the rule because all days 
are now counted the same under the 2009 time computation amendments' "days are days" 
approach. 

Judge Rosenthal suggested that when the rule is sent to the Judicial Conference for 
approval, the committee's communication should explain why as a matter of policy it 
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chose the shorter period of 10 days, rather than 14 days, since the 10-day periods in most 
other rules had been changed to 14 days as part of the time computation project. 

The committee without objection by voice vote approved the proposed 
amendments for approval by the Judicial Conference without publication. 

Amendments for Publication 

FED. R. CRIM. P. 37 

Judge Tallman reported that the proposed new Rule 37 (indicative rulings) would 
authorize indicative rulings in criminal cases, in conformance with the new civil and 
appellate rules that formalize a procedure for such rulings - FED. R. CIv. P. 62.1 and FED. 

R. ApP. P. 12.1. Professor Beale pointed out that the criminal advisory committee had 
benefitted greatly from the work of the civil and appellate committees in this matter. She 
added that the advisory committee would also delete the first sentence of the second 
paragraph of the proposed committee note. 

The committee without objection by voice vote approved the proposed new 
rule for publication. 

FED. R. CRIM. P. 5 and 58 

Judge Tallman reported that the proposed amendments to Rule 5 (initial 
appearance) and Rule 58 (petty offenses and other misdemeanors) had been suggested by 
the Department of Justice and would implement the government's notice obligations under 
applicable statutes and treaties. 

He noted that the proposed amendment to Rule 5(c)(4) would require that the 
initial appearance of an extradited foreign defendant take place in the district where the 
defendant is charged, rather than in the district where the defendant first arrives in the 
United States. The intent of the amendment is to eliminate logistical delays. A m'ember 
voiced concern, though, over potential delay of the initial appearance if the defendant no 
longer receives an initial appearance as soon as he or she arrives in the United States. 

A member suggested adding language to the rule requiring that the initial 
appearance be held promptly. Professor Beale and Judge Tallman pointed out that Rule 
5(a)(l)(8) already states explicitly that the initial appearance must be held "without 
unnecessary delay." The member suggested that it would be helpful to include a reference 
in the committee note to the language of Rule 5(a)(I)(B). After a break, Judge Tallman 
presented note language to accomplish that result. 
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Judge Tallman explained that the other proposed amendments to Rules 5 and 58 
would carry out treaty obligations of the United States to notifY a consular officer from the 
defendant's country of nationality that the defendant has been arrested, if the defendant 
requests. A member recommended removing the first sentence of the committee note for 
each rule, which refers to the government's concerns. Professor Beale agreed that the 
sentences could be removed, but she noted that the rule and note had been carefully 
negotiated with the Department of Justice. Judge Tallman suggested rephrasing the first 
sentence of each note to state simply that the proposed rule facilitates compliance with 
treaty obligations, without specifically mentioning the government's motivation. 

The committee without objection by voice vote approved the proposed 

amendments, including the additional note language, for publication. 


Informational Items 

FED. R. CRIM. P. 16 

Judge Tallman noted that at the January 2010 Standing Committee meeting, he had 
presented a report on the advisory committee's study of proposals to broaden FED. R. 
CRIM. P. 16 (discovery and inspection) and incorporate the government's obligation to 
provide exculpatory evidence to the defendant under Brady v. Maryland, 373 U.S. 83 
(1963) and later cases. He noted that the advisory committee had convened a productive 
meeting on the subject in February with judges, prosecutors, law enforcement authorities, 
defense attorneys, and law professors. The participants, he said, had been very candid and 
non-confrontational, and the meeting provided the committee with important input on the 
advisability of broadening discovery in criminal cases. 

He reported that the Federal Judicial Center had just sent a survey to judges, 
prosecutors, and defense lawyers on the matter, and the responses have been prompt and 
massive, with comments received already from 260 judges and nearly 2,000 lawyers. He 
added that the records of the Department of Justice's Office of Professional Responsibility 
showed that over the last nine years an average of only two complaints a year had been 
sustained against prosecutors for misconduct. But, he added, lawyers may be reluctant to 
file formal complaints with the Department. The current survey, he noted, was intended in 
part to identify any types of situations that have not been reported. 

FED. R. CRIM. P. 12 

Judge Tallman noted that in June 2009 the Standing Committee recommitted to the 
advisory committee a proposed amendment to Rule 12 (pleadings and pretrial motions) 
that would have required a defendant to raise before trial any claims that an indictment 
fails to state an offense. The advisory committee was also asked to explore the 
advisability of using the term "forfeiture," rather than "waiver," in the proposed rule. 
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He reported that the pertinent Rule 12 issues are complex. Therefore, the 

committee was considering a more fundamental, broader revision of the rule that might 

clarifY which motions and claims must be raised before trial, distinguish forfeited claims 

from waived claims, and clarifY the relationship between these claims and FED. R. CRIM. 

P.52 (harmless and plain error). 

FED. R. CRIM. P. 11 

Judge Tallman reported that the recent Supreme Court decision in Padilla v. 
Kentucky, 130 S. Ct. 1473 (March 31, 2010) had demonstrated the importance of 
informing an alien defendant of the immigration consequences of a guilty plea. As a 
result, he said, the advisory committee had appointed a subcommittee to examine whether 
immigration and citizenship consequences should be added to the list of matters that a 
judge must include in the courtroom colloquy with a defendant in taking a guilty plea 
under FED. R. CRIM. P. 11 (pleas). 

CRIME VICTIMS' RIGHTS 

Judge Tallman reported that the advisory committee was continuing to monitor 
implementation ofthe Crime Victims' Rights Act. Among other things, he said, the 
committee had discovered an instance of an unintended barrier to court access by crime 
victims. An attorney representing victims had been unable to file a motion asserting the 
victim's rights because the district court's electronic filing system only authorized motions 
to be filed by parties in the case. On behalf of the advisory committee, he said, he had 
brought the matter to the attention of the chair of the Judicial Conference committee 
having jurisdiction over development of the CMlECF electronic system. 

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES 

Judge Hinkle and Professor Capra presented the report of the advisory committee, 
as set forth in Judge Hinkle's memorandum and attachments of May 10,2010 (Agenda 
Item 7). 

Amendments for Final Approval 

RESTYLED EVIDENCE RULES 101-1103 

Judge Hinkle reported that the restyling of the Federal Rules of Evidence was the 
only action matter on the agenda. He noted that the project had been a joint undertaking 
on the part of the advisory committee and the Standing Committee's Style Subcommittee, 
comprised of Judge Teilborg (chair), Judge Huff, and Mr. Maledon. 
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He noted that the project to restyle the federal rules had originated in the early 
1990s under the sponsorship of the Standing Committee chair at the time, Judge Robert 
Keeton, who set out to bring greater consistency and readability to the rules. Judge Keeton 
had appointed Professor Charles Alan Wright as the first chair of the Standing 
Committee's new Style Subcommittee and Bryan Gamer as the committee's first style 
consultant. Judge Hinkle pointed out that Mr. Gamer had authored the pamphlet setting 
out the style conventions followed by the subcommittee - Guidelines for Drafting and 
Editing Court Rules. 

Judge Hinkle explained that the restyled appellate rules took effect in 1998, the 
restyled criminal rules in 2002, and the restyled civil rules in 2007. With each restyling 
effort, he said, there had been doubters who said that restyling was not worth the effort and 
that the potential disruption would outweigh the benefits. Each time, he said, the doubters 
had been proven wrong. He pointed out, for example, that a professor who had opposed 
restyling changes later wrote an article proclaiming that they were indeed an improvement. 

He added that whatever disruption there may be initially will evaporate rather 
quickly because the committee worked intensively to avoid any changes in substance. He 
pointed out, though, that there are indeed differences between the evidence rules and the 
other sets of federal rules because the evidence rules are used in courtrooms every day, and 
lawyers need to know them intimately and instinctively. 

Judge Hinkle reported that Professor Kimble had assumed the duties of style 
consultant near the end of the criminal rules restyling project and had been an 
indispensable part of both the civil and evidence restyling efforts. He pointed out that the 
restyled civil rules had proven so successful that they had been awarded the Burton Award 
for Reform in Law, probably the nation's most prestigious prize for excellence in legal 
writing. 

Judge Hinkle explained that the process used by the advisory committee to restyle 
the rules had involved several steps. It started with Professor Kimble drafting a first cut of 
the restyled rules. That product was reviewed by Professor Capra, the committee's 
reporter, who examined the revisions carefully to make sure that they were technically 
correct and did not affect substance. Then the rules were reviewed again by the two 
professors and by members of the advisory committee. They were next sent to the Style 
Subcommittee for comment. After the subcommittee's input, they were reviewed by the 
full advisory committee. 

The advisory committee members reviewed the revised rules in advance of the 
committee meeting and again at the meeting. He added that the committee had also been 
assisted throughout the project by Professor Kenneth S. Broun, consultant and former 
member of the committee, by Professor Stephen A. Saltzburg, representing the American 
Bar Association (and former reporter to the criminal advisory committee), and by several 
other prominent advisors. He explained that the rules were all published for comment at 
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the same time, even though they had been reviewed and approved for publication by the 
Standing Committee in three batches at three different meetings. 

Judge Hinkle reported that if the advisory committee decided that any change in 

the language of a rule impacted substance, it made the final call on the revised language. 

If, however, a change was seen as purely stylistic, the advisory committee noted that it was 

not a matter of substance, and the Style Subcommittee made the final decision on 

language. 


Judge Hinkle reported that the public comments had been very positive. The 

American College of Trial Lawyers, for example, assigned the rules to a special 

committee, which commented favorably many times on the product. The Litigation 

Section of the American Bar Association also praised the revised rules and stated that they 

are clearly better written than the current rules. The only doubt raised in the comments 

was whether the restyling was worth the potential disruption. Nevertheless, only one 

negative written public comment to that effect had been received. 


At its last meeting, the advisory committee considered the comments and took a 

fresh look at the rules. In addition, Professors Capra and Kimble completed another top

to-bottom review of the rules. The Style Subcommittee also reviewed them carefully and 

conducted many meetings by conference call. 


Finally, the advisory committee received helpful comments from members of the 

Standing Committee in advance of the current meeting. The comments of Judges Raggi 

and Hartz were reviewed carefully and described in a recent memorandum from Professor 

Capra. Dean Levi also suggested changes just before the meeting that Judge Hinkle 

presented orally to the committee. 


A motion was made to approve the package of restyled evidence rules, including 

the recent changes incorporated in Professor Capra's memo and those described by Judge 

Hinkle. 


A member stated that she would vote for the restyled rules, but expressed 

ambivalence about the project. She applauded the extraordinary efforts of the committee 

in producing the restyled rules, but questioned whether they represent a sufficient 

improvement over the existing rules to justifY the transactional costs of the changes. 


She also expressed concern over the need to revise the language of all the rules 

since the evidence rules are so familiar to lawyers as to make them practically iconic. 

They are cited and relied on everyday in courtroom proceedings. Any changes in 

language, she said, will inevitably be used by lawyers in future arguments that changes in 

substance were in fact made. 
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She noted that some of the changes clearly improve the rules, such as adding 

headings, breakouts, numbers, and letters that judges and lawyers will find very helpful. 

Nevertheless, every single federal rule of evidence was changed in the effort, and some of 

the changes were not improvements. She asked whether it was really necessary to change 

each rule of evidence, especially because the rules were drafted carefully over the years, 

and many of them have been interpreted extensively in the case law. 


She recited examples of specific restyled rules that may not have been improved 

and suggested that some of them were actually made worse solely for the sake of stylistic 

consistency. In short, she concluded, the new rules represent a solution in search of a 

problem. Nevertheless, despite those reservations, she stated that she would not cast the 

only negative vote against the revised rules and would vote to approve the package, but 

with serious doubts. 


A member suggested that those comments were the most thoughtful and intelligent 

criticisms he had ever heard about the restyling project. Yet, he had simply not been 

persuaded. 


Another member also expressed great appreciation for those well-reasoned views, 

but pointed out that the great bulk of lawyers and organizations having reviewed the 

revised rules support them enthusiastically. She explained that the new rules eliminate 

wordiness and outdated terms in the existing rules. They also improve consistency within 

the body of evidence rules and with the other federal rules. Moreover, the restyling retains 

the familiar structure and numbering of the existing evidence rules, even though the style 

conventions might have called for renumbering or other reformatting. In the final analysis, 

she suggested, the restyled evidence rules are significantly better and lawyers will easily 

adapt to the changes. 


A member agreed and said that, as a practicing lawyer, he had been skeptical when 

the project had first started. He pointed out, though, that the committee had made 

extraordinary efforts to avoid any changes in substance or numbering that could potentially 

disrupt lawyers. This attempt to preserve continuity, he said, had been a cardinal principle 

of the effort and had been followed meticulously. 


On behalf of the Style Subcommittee, Judge Teilborg offered a special tribute to 

Judge Hinkle for his outstanding leadership of the project, as well as his great scholarship 

and technical knowledge. The end product, he said, was superlative and could only have 

been achieved through an enormous amount of work and cooperation. He also thanked 

Judge Huff and Mr. Maledon for their time and devotion to the Style Subcommittee's 

efforts, especially for giving up so many of their lunch hours for conference calls. 


Judge Teilborg added that it had been ajoy to observe the intense interplay 

between Professors Capra and Kimble, truly experts in their respective fields. He pointed 

out that Professor Kimble had left his hospital bed after surgery to return quickly to the 
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project. He also thanked Jeffrey Barr of the Administrative Office for his great work as 

scribe in keeping the minutes and preparing the drafts. Finally, he thanked Dean Levi and 

Judges Raggi and Hartz for offering helpful changes in the final days of the project. 


A member suggested that one of the great benefits of the restyling process is that 

the reviewers uncover unintended ambiguities in the rules. He pointed out that Professor 

Capra was keeping track of all the ambiguities in the evidence rules, so they may be 

addressed in due course as matters of substance on a separate track. He also remarked that 

the committee's style conventions are not well known to the public and suggested that they 

be made available to bench and bar to help them understand the process. 


The committee without objection by voice vote approved the proposed 

amendments for approval by the Judicial Conference. 


REPORT OF THE SEALING SUBCOMMITTEE 

Judge Hartz, chair of the Sealing Subcommittee, reported that the subcommittee 

had been charged with examining the sealing of entire cases in the federal courts. The 

assignment had been generated by a request to the Judicial Conference from the chief 

judge of the Seventh Circuit. 


Judge Hartz noted that the bulk of the subcommittee's work in examining current 

court practices had been assigned to the Federal Judicial Center. Dr. Reagan of the Center, 

he said, had reviewed every sealed case filed in the federal courts in 2006. 


He pointed out that there are very good reasons for courts to seal cases - such as 

matters involving juveniles, grand juries, fugitives, and unexecuted warrants. The study, 

he added, revealed that many of the sealed "cases" docketed by the courts were not entire 

cases, but miscellaneous proceedings that carry miscellaneous docket numbers. 


He noted that the Center's report had been exhaustive, and the subcommittee felt 

comfortable that virtually all the sealing decisions made by the courts had been supported 

by appropriate justification. On the other hand, it was also apparent from the study that 

court sealing processes could be improved. In some cases, for example, lesser measures 

than sealing an entire case might have sufficed, such as sealing particular documents. 

Moreover, the study found that in practice many sealed matters are not timely unsealed 

after the reason for sealing has expired. 


In the end, the subcommittee decided that there is no need for new federal rules on 

sealing. The standards for sealing, he said, are quite clear in the case law of every circuit, 

and the courts appear to be acting properly in sealing matters. Nevertheless, there does 

appear to be a need for Judicial Conference guidelines and some practical education on 

sealing. 
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Professor Marcus said that it is worth emphasizing that when the matter was first 
assigned to the rules committee, the focus was on whether new national rules are needed. 
He added that there is a general misperception that many cases are sealed in the courts. 
The Federal Judicial Center study, though, showed that there are in fact very few sealed 
cases, and many of those are sealed in light of a specific statute or rule, such as in qui tam 
cases and grand jury proceedings. As for dealing with public perceptions, he said, the 
committee should emphasize that the standards for sealing are clear and that judges are 
acting appropriately. Nevertheless, some practical steps should be taken to improve 
sealing practices in the courts. 

He noted that the subcommittee's report does not recommend any changes in the 
national rules. Its recommendations, rather, are addressed to the Judicial Conference's 
Court Administration and Case Management Committee. The report recommends 
consideration of a national policy statement on sealing that includes three criteria. 

First, an entire case should be sealed only when authorized by statute or rule or 

justified by a showing of exceptional circumstances and when there is no lesser 

alternative to sealing the whole case, such as sealing only certain documents. 


Second, the decision to seal should be made only by a judge. Instances arise when 

another person, such as the clerk of court, may seal initially, but that decision 

should be reviewed promptly by a judge. 


Third, once the reason for sealing has passed, the sealing should be lifted. He 

noted that the most common problem identified during the study was that courts 

often neglect to unseal documents promptly. 


Professor Marcus explained that the subcommittee was also recommending that the 
Court Administration and Case Management Committee consider exploring the following 
steps to promote compliance with the proposed national policy statement: 

(1) 	 judicial education to make sure that judges are aware of the proper criteria 

for sealing, including the lesser alternatives; 


(2) 	 education for judges and clerks to ensure that sealing is ordered only by a 

judge or reviewed promptly by a judge; 


(3) 	 a study to identifY when a clerk may seal a matter temporarily and to 

establish procedures to ensure prompt review by a judge; 


(4) 	 judicial education to ensure that judges know of the need to unseal matters 

promptly and to set expiration dates for sealing; 


(5) 	 programming CMIECF to generate notices to courts and parties that a 

sealing order must be reviewed after a certain time period; 


(6) 	 programming CMlECF to generate periodic reports of sealed cases to 

facilitate more effective and efficient review of them; and 
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(7) 	 administrative measures that the courts might take to improve handling 
requests for sealing. 

The committee endorsed the subcommittee report and recommendations and 
voted to refer them to the Court Administration and Case Management Committee 
for appropriate action. 

REPORT OF THE PRlV ACY SUBCOMMITTEE 

Judge Raggi, chair of the Privacy Subcommittee, reported that the subcommittee's 
assignment was to consider whether the current privacy rules are adequate to protect 
privacy interests. At the same time, she noted, it is also important to emphasize the need 
to protect the core value of providing maximum public access to court proceedings. 

She noted that the subcommittee included three representatives from the Court 

Administration and Case Management Committee, whose contributions have been 

invaluable. In addition, she said, Judge John R. Tunheim, former chair of the Court 

Administration and Case Management Committee, and Judge Hinkle were serving as 

advisors to the subcommittee. 


In short, the subcommittee was reviewing: (1) whether the new rules are being 
followed; and (2) whether they are adequate. To address those questions, she explained, 
the subcommittee had started its efforts with extensive surveys by the Administrative 
Office and the Federal Judicial Center. It then conducted a major program at Fordham 
Law School, organized by Professor Capra, to which more than 30 knowledgeable 
individuals with particular interests in privacy matters were invited. The invitees included 
judges, members of the press, representatives from non-government organizations, an 
historian, government lawyers, criminal defense lawyers, and lawyers active in civil, 
commercial, and immigration cases. With the benefit ofall the information and views 
accumulated at the conference, the subcommittee will spend the summer drafting its report 
for the January 2011 Standing Committee meeting. 

Judge Raggi noted that, like the sealing subcommittee, her subcommittee's report 

will likely not include any recommendations for changes in the federal rules. Rather, it 

will provide relevant information on current practices in the courts and on the 

effectiveness of the new privacy rules. Professor Capra added that the Federal Judicial 

Center had prepared an excellent report on the use of social security numbers in case 

filings that will be a part of the subcommittee report. 
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LONG RANGE PLANNING 

It was noted that the April 2010 version of the proposed Draft Strategic Plan/or 
the Federal Judiciary had been included in the committee's agenda materials, and several 
of the plan's strategies and goals relate to the work of the rules committees. It was also 
pointed out that a separate chart had been included in the materials setting out the specific 
matters in the proposed plan that have potential rules implications. 

NEXT MEETING 

The members agreed to hold the next committee meeting on January 6-7, 2011, in 
San Francisco. 

Respectfully submitted, 

Peter G. McCabe, 
Secretary 
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JAMES C. DUFF ADMINISTRATIVE OFFICE OF THE 
Director 

UNITED STATES COURTS PETER G. McCABE 
Assistant Director 

JILL C SAYENGA 
Deputy Director WASHINGTON, D.C. 20544 Office of Judges Programs 

December 8,2010 

MEMORANDUM TO THE STANDING COMMITTEE 

SUBJECT: Report o/the Administrative Actions Taken by the Rules Committee Support Office 

The following report briefly describes administrative actions and some major initiatives 
undertaken by the office to improve its support service to the rules committees. 

Federal Rulemaking Website 

Earlier this year, the judiciary's Federal Rulemaking website was completely redesigned, 
making it easier to use, navigate, and search for rules-related records. The redesigned website 
also includes new content and new functionality. Some of the new content includes a section 
called "Quick Links," which collects in one place all of the most frequently used links. This 
makes searching for and retrieving information much simpler and easier. 

We also posted on the web site comments and requests to testify submitted on the 
proposed rules amendments published for comment in August 2010. The information is posted 
at http://www.uscourts.govlRulesAndPolicies/FederaIRulemakingiPublishedRules.aspx 

Committee and Subcommittee Meetings 

For the period from June 2010 to December 2010, the office staffed numerous rules
related meetings, including one Standing Committee meeting, five advisory rules committee 
meetings, a mini-conference on Civil Rule 45, a meeting of the Bankruptcy Forms Modernization 
Working Group, and a meeting of the informal working group on mass torts. We also arranged 
and participated in numerous conference calls involving rules subcommittees. 

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY 
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Miscellaneous 

Rules Effective December 1, 2010. Congress took no action on the amendments to the 
Federal Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure, and the Federal Rules of 
Evidence, approved by the Supreme Court on April 28, 2010. Accordingly, the following 
amendments to the rules took effect on December 1, 2010: 

• Appellate Rules 1,4, and 29, and Appellate Form 4; 
• Bankruptcy Rules 1007, 1014, 1015, 1018,1019,4001,4004,5009,7001, and 9001, 
and new Rule 5012; 
• Civil Rules 8, 26, and 56, and Illustrative Civil Form 52; 
• Criminal Rules 12.3,21, and 32.1; and 
• Evidence Rule 804. 

James N. Ishida 
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ROBERT L HINKLE 
July 22, 20 10 EVIDENCE RULES 

Honorable John Conyers, Jr. 

Chairman 

Conunittee on the Judiciary 

United States House of Representatives 

Washington, DC 20515 


Honorable Steve Cohen 

Chairman, Subconunittee on 

Conunercial and Administrative Law 


United States House of Representatives 

Washington, DC 20515 


Re: The Proposed Amendments to Bankruptcy Rule 3001 and New Rule 3002.1 

Dear Chairman Conyers and Representative Cohen: 

This letter is to inform you of the actions taken by the Judicial Conference Advisory 

Committee on the Bankruptcy Rules with respect to proposed amendments to Bankruptcy Rule 

300] (c) and proposed new Rule 3002.1. Your March 10, 2010, letter supported these proposals. 

As explained in the March 25, 20 I 0, letter to you from Peter G. McCabe, Secretary to the Judicial 

Conference's Conunittee on Rules ofPractice and Procedure (Standing Conunittee), your letter was 

sent to the Advisory Conunittee, which carefully considered your conunents. 


The Advisory Committee had before it the results of a six-month public comment period, 
during which the proposed rule changes were widely circulated pursuant to the Rules Enabling Act 
process. The Advisory Committee received over 150 written comments and held a public hearing 
at which individuals desiring to testify did so. The comments and testimony were from the broad 
range of interests potentially affected by the proposals, including creditors, debtors, and trustees. 
After a lengthy and. careful examination, the Advisory Committee recommended that revised 
versions of the proposed amendments to Rule 3001 (c) and of new Rule 3002.1 be approved,and 
transmitted to the Standing Committee for its consideration. The revisions took into account the 5 ~ 
major themes ofthe comments submitted during the Rules Enabling Act process, retaining the main 
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components of the proposed amendments and new rule, with one exception. 

All but one of these proposals will be forwarded to the Judicial Conference for consideration 
at its September 14,2010, session. One modified proposal will be published for public comment 
in August 2010. A copy of the proposed revised rules is enclosed. The proposed revised rules are 
posted at the court's federal rulemaking website at http://www.uscourts.gov/RulesAndPolicies.aspx. 
For your convenience, the proposals and relevant revisions are summarized below, with an 
explanation of how the revisions address the comments that were submitted. 

1. The Proposed Amendments to Rule 3001(c) 

Existing Rule 300 I requires creditors filing a proof of claim to include the "original or 
duplicate" of a writing on which the claim is based. This requirement is essential to ensure the 
legitimacy ofclaims filed in bankruptcy. Under the Bankruptcy Code, a proof ofclaim is presumed 
valid unless a party objects. The system does not work unless debtors and trustees have the 
necessary information to evaluate, and challenge ifappropriate, the validity ofa claim. To challenge 
a claim, the debtor or trustee must file an objection and present information supporting the objection. 
During the lengthy rulemaking.process, the Advisory Committee received extensive comments and 
testimony that the Code's reliance on debtors and trustees to police invalid claims has proven 
ineffective under the existing rule .. Creditors often present bare proofs of claim, which make it 
virtually impossible for debtors and trustees to determine how the claims were calculated and 
whether they are valid. Debtors' lawyers have little incentive to expend time and resources to 
ascertain the validity ofclaims submitted with inadequate documentation. The lawyers generally 
receive no compensation for the effort and any money derived from such efforts is usually paid to 
other unsecured creditors. As a result, despite the lack of supporting documentation, many 
insufficient or invalid claims are simply not cha:tlenged. 

To address this problem, the proposed amendments enhance the disclosure requirements and 
require - as the official form long has - that a creditor in an individual debtor case provide an 
itemized statement ofthe interest, fees, expenses and other charges assessed in connection with its 
claim before the petition is filed. The proposed amendments also include special disclosure 
requirements for claims secured by it security interest in the individual debtor's property. In such 
a case, a statement ofthe amount necessary to cure any prepetition default and, for home mortgages, 
a statement ofany escrow account must be provided. 

The initial proposed amendments to Rule 3001 also responded to a need to strengthen the 
consequences offailing to comply with the documentation requirements. The proposed amendments 
provided for mandatory sanctions, including prohibiting a creditor who failed to provide the required 
information with proofs of claim in an individual debtor case from presenting any of the omitted 
information as evidence in a subsequent proceeding in the case, unless the court determined that the 
failure was substantially justified or hanDless. The public comments led the Advisory Committee 
to conclude that the proposed mandatory sanction provision was harsher than necessary to achieve 
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the purpose of the proposals, The Advisory Committee revised the proposed amendments to: 

authorize the exclusionary sanction only if the failure to provide the required information was not 

substantially justified or harmless; eliminate the mandatory nature ofthe sanction; and make it clear 

that notice and hearing is required before a sanction is imposed. The revised sanction provision is 

modeled on Civil Rule 37, which prohibits a party from using information "to supply evidence on 

'a motion, at a hearing, or at trial" that it failed to disclose as part of its initial disclosure or discovery 

obligations. Both the Civil Rule and the Bankruptcy Rule are grounded in courts' well-established 

authority to control the presentation of evidence used in court proceedings. The revised proposed 

amendments give effect to the Bankruptcy Code by continuing to place the burden on the debtor and 

the trustee to challenge an invalid claim while requiring the creditor to provide information essential 

to evaluate the claim. The Standing Committee approved the revised proposal for transmittal to the 

Judicial Conference at its September 2010 meeting. 


The initial proposed amendments also required creditors with a claim based on an open-end 
or revolving consumer credit agreement to submit the last account statement sent to the debtor before 
the filing of the bankruptcy petition. During the public comment period, however, the Advisory 
Committee heard that copies ofthe last credit card statement are often unavailable or impractical to 
obtain. The Advisory Committee concluded that this proposal was an unnecessarily burdensome 
approach to the problem of inadequate information. The requirement that a creditor submit the last 
account statement was withdrawn. The Advisory Committee concluded that less burdensome means 
should be used to provide debtors and trustees with the necessary information to challenge invalid 
claims. The Advisory Committee recommended that the Standing Committee approve a modified 
proposed amendment to publish for public comment. This new proposal requires specific 
information from creditors relevant to the determination of the age, prior holder, and other salient 
features of the claim, but allows flexibility in how it is provided. The modified proposed rule also 
relieves claimants to which it applies from the general requirement that all documentation underlying 
the claim be filed in every instance, providing instead that such documentation regarding an open
end or revolving consumer credit claim is to be disclosed on request of a party in interest. The 
Standing Committee approved the recommendation and the proposal will be circulated for public 
comment in August 2010. 

2. Proposed New Rule 3002.1 

Proposed new Rule 3002.1 implements § 1322(b )(5) ofthe Bankruptcy Code, which permits 
a chapter 13 debtor to cure a default on a home mortgage by making certain payments during the 
bankruptcy. The proposed new rule requires the mortgage holder to provide a debtor with sufficient 
information to enable the debtor to determine the exact amount needed to cure the default, including 
all fees, charges, and other expenses. Absent this infonnation, a debtor cannot know how much to 
pay to cure the default under the Code and cannot challenge the validity of the fees, charges, or 
expenses. The proposed new rule requires that the mortgage holder provide this infonnation and 
give notice to the debtor, the debtor's counsel, and the trustee of any postpetition changes in the 
mortgage payment amount Both before and during the public comment period, the Advisory 
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Committee heard many complaints that debtors may learn only after completing their payment plan 
that they still owe fees, charges, or expenses to a mortgage lender and, despite a successful 
emergence from bankruptcy, still face foreclosure. The proposed new rule is intended to ameliorate 
this problem. 

During the public comment period, the Advisory Committee also heard from creditors' 
organizations that it was unclear how the proposed rule provision requiring at least 30 days' notice 
of any postpetition changes in the mortgage payment amount would apply to loan payments that 
adjust frequently. The Advisory Committee revised the proposed rule. As revised, the proposed new 
rule requires a creditor to provide the required information no later than 21 days before the next 
payment is due. In addition, the sanctions provision was revised in the same manner as the sanctions 
provision ofRule 300 1 (c). The revised proposed new rule was approved by the Standing Committee 
for transmittal to the Judicial Conference. 

The revised rules proposals that have been approved by the Standing Committee will be 
presented to the Judicial Conference at its September 20 I 0 meeting. The proposal that the Standing 
Committee approved for publication for public comment will be circulated in August 2010. Ifyou 
or your staff have any questions about these rules or other proposals, please feel free to call Lee 
Rosenthal, Chair of the Standing Committee, at (713) 250-5980 or John K. Rabiej, Chief, Rules 
Committee Support Office, at (202) 502-1820. As always, we appreciate your comments and the 
opportWlity to work with you on improving the rules that are essential to our justice system. 

Sincerely, 

Lee H. Rosenthal 
United States District Judge 
Southern District ofTexas 
Chair, Committee on Rules 
fPractice and Procedure 

Laura Taylor Swain 
United States District Judge 
Southern District ofNew York 
Chair, Advisory Committee 
on Bankruptcy Rules 

Enclosure 
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March 10,2010 

Mr. Peter O. McCabe, Secretary 

Committee on Rules of Practice and Procedure 

Administrative Office ofthe United States Courts 

Washington, DC 20544 


Dear Mr. McCabe: 

We write to share our views regarding the amendments proposed by the Judicial 
Conference's Advisory Committee on Bankruptcy Rules to Federal Rule of Bankruptcy 
Procedure 3001, pertaining to proofs ofclaim, and the newly proposed Federal Rule of 
Bankruptcy Procedure 3002.1, pertaining to claims secured by a security interest in the debtor's 
principal residence. 

As you are probably well-aware, the filing and documentation requirements exponentially 
increased for consumer debtors as a result of the enactment of the Bankruptcy Abuse Prevention 
and Consumer Protection Act. l Pursuant to these amendments, consumer debtors and their 
attorneys must file extensively detailed statements and provide supporting documentation, 
including payment advices and tax returns at the risk of having the bankruptcy case dismissed. 
At a hearing held before the Subcommittee on Commercial and Administrative Law on May 1, 
2007, Henry J. Sommer, President of the National Association ofConsumer Bankruptcy 
Attorneys, testified: 

Bankruptcy has gone from being a relatively low-priced proceeding that can be 
handled quickly and efficiently to being an expensive minefield ofneW 
requirements, tricks and traps that can catch the innocent and unsuspecting debtor. 

Every consumer debtor must obtain all payment advices for the 60 days before the 
bankruptcy is filed, a tax return or atax transcript for the most recent year and sometimes 
additional years. They must provide an attorney with information detailing every penny 

I Pub. L. 109-8 (2005). 
6 
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of their income for the 6 months before the petition is filed; they must provide bank 
statements to the trustee and evidence of current income.... 

Attorneys must complete numerous additional forms, including a 6-page means 
test form that requires arcane calculations about which there are many different 
legal interpretations, and this is on top of the 20 or 30 pages of forms that were 
already required in every bankruptcy case.... 

And if a consumer debtor is subject to an audit they have to provide even more, 
including 6 months worth of income documentation, 6 months of bank statements 
and an explanation ofeach and every deposit and withdrawal from any account 
over those 6 months.2 

And, as observed both by the JUdiciarr and Appropriations4 Committees of the House of 

Representatives, the United States Trustee Program has enforced these requirements with 

particular exuberance. 


With respect to policing creditor abuses in consumer bankruptcy cases, however, we 
believe there is a need for more enforcement tools. In the last Congress, the Subcommittee on 
Commercial and Administrative Law held a hearing at which it received testimony about creditor 

2SecondAnniversary ofthe Enactment ofthe Bankruptcy Abuse Prevention and Consumer Protection Act 

of2005: Are Consumers Really Being Protected Under the Act?: Hearing Before the Subcomm. on Commercial 

and Administrative Law ofthe H. Comm.. on the Judiciary, 110111 Cong. 19·20 (2007) (prepared testimony ofHenry 

Sommer, Pres., National Association ofConsumer Bankruptcy Attorneys). 


3See. e.g., United States Trustee Program: Watchdog or Attack Dog?: Hearing Before the Subcomm. on 
Commercial and Administrative Law ofthe H. Comm.. on the Judiciary, 110111 Congo (2007). 

4See, e.g., H. Rep. No. 110·240, at 49 (2008). The House Appropriations Committee observed: 

The Committee is concerned that excessive resources are being expended on efforts by 
the United States Trustee Program to dismiss cases for insignificant filing defects (thereby 
creating added burdens on the court and debtors associated with refilings); on the unnecessary use 
of U.S. Trustee personnel to participate in creditors' meetings that are already bandIed and 
conducted by private trustees; and on making burdensome requests ofdebtors to provide 
documentation that has no material effect on the outcome of bankruptcy cases. Such actions by the 
U.S. TrusteeProgram are making the bankruptcy process more costly and therefore less available 
for those who need it The Committee directs the U.S. Trustees to immediately examine these 
problems and report back two months after enactment of this Act on efforts to remedy them as 
soon as possible. 

Id 
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abuses in consumer bankruptcy cases.5 Specifically with respect to proofs of claim, a witness 
testified: 

Courts have found creditors regularly filing false proofs of claim, and even bogus 
affidavits in connections [sic] with motions for relief from stay, types of fraud that 
have caused many families to lose their homes.6 

Some courts have likewise expressed similar concerns about this problem particularly with 
respect to bulk debt purchasers. 7 In addition, a recent academic study found substantial 
discrepancies between mortgage debt scheduled by debtors and creditors' proofs ofclaim.8 

5United States Trustee Program: Watchdog or Attack Dog?: Hearing Before the Subcomm. on Commercial 
and Administrative Law ofthe H. Comm. on the Judiciary, llOth Congo 117 (2007) (prepared testimony of Paul 
Uyehara, Community Legal Services of Philadelphia) 

7See, e.g., In re Hess, 404 B.R. 747, 751 (Bankr. S.D.N.Y. 2009) ( noting "a larger problem for this and 
other bankruptcy courts across the country" in that two of the three claims at issue in this caSes were filed by 
"LVNV, one ofnumerous bulk...claims purchasers that regularly file stale claims in bankruptcy courts"); In re 
Andrews, 394 B.R. 384, 387 (Bankr. E.D.N.C. 2008) ("The phenomena ofbulk debt purchasing has proliferated and 
the uncontrolled practice of filing claims with minimal or no review is a new development that presents a challenge 
for the bankruptcy system."). 

8Katherine Porter, MISbehavior and Mistake in Bankruptcy Mortgage Claims, 87 TEx. L. REv. 121, 123-24 
(2008). Based on data collected from 1,700 chapter 13 cases, the author concluded: 

[M]ortgagees' behavior significantly threatens bankruptcy's purpose of helping·families save their 
homes. Despite unambiguous federal rules designed to protect homeowners and ensure the 
integrity of the bankruptcy process, 4 mortgage companies frequently fail to comply with the laws 
that govern bankruptcy claims. A majority ofmortgage companies' proofs ofclaim lack the 
documentation necessary to establish a valid debt. Fees and charges on bankruptcy claims often are 
identified poorly and sometimes do not appear to be legally permissible. On an aggregate level, 
mortgage creditors assert that bankrupt families owe them at least $ 1 billion more than the 
fainilies who file bankruptcy believe the-j owe. 5 Although infractions are frequent and 
irregularities are sometimes egregious, the bankruptcy system routinely processes mortgage claims 
that do not comply with legal procedures. Far from serving as a significant check against mistake 
or misbehavior, the bankruptcy system routinely processes mortgage claims that cannot be 
validated and are not, in fact, lawful. 

Id (footnotes omitted). 
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In response to some of these concerns, we have sponsored legislation in the last 

Congress~ as well as in the present Congress'O that, in pertinent part, would reqttire greater 

disclosure and court review of claims secured by a chapter 13 debtor's principal residence. H.R 

J106, "Helping Families Save Their Homes in Bankruptcy Act of 2009," which we introduced 

last year, provides that neither the debtor nor the debtor's house would be liable for a fee, cost, or 

charge incurred while the chapter 13 c~e is pending unless the holder of the claim complies with 

certain filing and disclosure requirements. I I 


Section 502(a) of title 11 ofthe United States Code ("Code") provides that a proof of 

claim is "deemed allowed, unless a party in interest ... objects." Federal Rule ofBankruptcy 

Procedure 300t(t) further provides that a prcofof claim executed and filed in accordance with 

the bankruptcy rules Ushall constitute prima facie evidence ofthe validity and the amount ofthe 

claim." Section 502(b), in tum, sets forth various grounds for which a claim may be disallowed. 

In pertinent part, section S02(b)(1) provides as a basis ofobjection that a claim may be 

disallowed ifit «is unenforceable against the debtor and property ofrhe debtor, under any 

agreement or applicable law for a reason other than because such claim is contingent or 

unmatured.n 


In our view, the proposed amendments to Federal Rule ofBankruptcy Procedure 3001 

and new Ru1e 3001.2 impose necessruy and proper procedural requirements with respect to a 

creditor seeking payment from a bankruptcy estate. Indeed, the requirement that a proof ofclaim 

be-supported by written documentation (or an explanation why such docmnentation does not 

exist) for a claim based on writing has long been an inherent part of bankruptcy procedure, 

antedating the enactment ofthe Bankruptcy Refonn Act of1978.12 The proposed amendments 

appear to be intended to "secure the just, speedy. and inexpensive detennination ofevery case 

and proceeding.»13 


9See. e.g., H.R. 3609, 110" Cong. § 2 (2007). 

IOSee. e.g•• H.IL 200, 111111 Cong. § S(2009). 

lIa.Rep. No. 111-19, IUd! Cong., at.37 (2009). 

12AlaI) N. Resnick & Berny J. Sommer, COUlint ON BANKRUfrCY 1300I.RH[l] n. 2 (15111 ed. rWd 2009) 
(noting that fonner Bankruptcy Rule 3920"was substantially identical to the provisions ofRule 300IO)j Fed. R
BMIer. P. 3001 Advisory Committee Note (1984)(noting that Fed. R. Bankr. P. 3001C "'is similar to former 
Bankruptcy Rule 3020 and continues the requirement fot the filing ofany written security agreement and provides 
that the filing of a duplic.ate ofa writing underlying It claim authenticates the claim within rhe same effect as the 
filing of the original writing"). 

I3Fed. R. Bankr. P. 1001. 
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The proposed amendment to Rule 300 I (c)(l) - requiring the last account statement sent 
to the debt0[ priDr to the filing of the bankruptcy petition be filed with the proof of c1aim
appears to be a logical amplification ofcurrent Rule 300 I. It is "intended to assist debtors and 
trustees in gauging whether such claims are untimely under an applicable statute oflimitations."J4 
As such, it would help facilitate analysis under Code section S02(b)( 1). 

Similarly, new Rule 3002.1 that, in pertinent part, requires an itemized statement of 
interest, fees, expenses and charges to be filed with the proof ofclaim. This requirement appears 
to be intended to ensure that the claim is appropriately docwnented, which is a goal that we 
support as evidenced by legislation that we have sponsored as described earlier in this letter. 

In sum, we consider these proposed amendments to be intended to protect the integrity of 
the bankruptcy claims process and thereby support them generally. 

We appreciate your attention to our comments. 

Sincerely, 

/tCOHEN
Chainnan, Subcommittee on Commercial 
and Administrative Law 

cc: The Honorable Lamar Smith 
The Honorable Trent Franks 

14Eugene Wedo~ ProposedNew Bankruptcy Rules on Creditor Disclosure and Court Enforcement ofthe 
Disclosures - Open for Comment, 83 AM. BANKR. L. I. 579, 583 (2009). 
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Honorable Lamar S. Smith 
Ranking Member 
Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 

Re: The Proposed Amendments to Bankruptcy Rule 3001 and New Rule 3002.1 

Dear Representative Smith: 

This letter is to inform you of the actions taken by the Judicial Conferei1C;~ Advisory 
Committee on Bankruptcy Rules with respect to proposed amendments to Bankruptcy Rule 3001 (c) 
and proposed new Rule 3002.1. Your February 16,2010, letter expressed concerns about these 
proposals. As explained in the February 24,2010, letter to you from Peter G. McCabe, Secretary 
to the Judicial Conference's Committee on Rules ofPractice and Procedure (Standing Committee), 
your Jetter was sent to the Advisory Committee, which carefully considered the concerns you 
expressed. 

The Advisory Committee had before it the results of a six-month public comment period, 
during which the proposed rule changes were widely circulated pursuant to the Rules Enabling Act 
process. The Advisory Committee received over 150 written comments and held a public hearing 
at which individuals desiring to testify did so. The comments and testimony were from the broad 
range of interests potentially affected by the proposals, including creditors, debtors, and trustees. 
After a lengthy and careful examination, the Advisory Committee recommended that revised 
versions of the proposed amendments to Rule 3001(c) and of new Rule 3002.1 be approved and 
transmitted to the Standing Committee for its consideration. The proposed amendments and new 
rule were revised to address the major concerns raised by you and others during the Rules Enabling 
Act process. They include revisions that: ( I) mitigate the proposed sanctions provisions under RuJe 
3001; (2) withdraw the proposed requirement under Rule 3001 that a creditor with a claim based on 
an open-end or revolving c.onsumer credit agreement submit the last accotll1t statement sent to a 
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debtor; and (3) provide additional time to creditors to submit required infonnation under new Rule 
3002.1. 

All but one ofthese proposals will be forwarded to the Judicial Conference for consideration 
at its September 14,2010, session. One modified proposal will be published for public comment 
in August 2010. A copy of the proposed revised rules is enclosed. The proposed revised rules are 
posted at the court's federal rulemaking website athttp://www.uscourts.gov/RulesAndPolicies.aspx. 
F or your convenience, the proposals and relevant revisions are summarized below, with an 
e:Kplanation of how the revisions address the concerns expressed by you as well as by others who 
submitted comments. 

1. The Proposed Amendments to Rule 300I(c) 

Existing Rule 3001 requires creditors filing a proof of claim to include the "original or 
duplicate" of a writing on which the claim is based. This requirement is essential to ensure the 
legitimacy ofclaims filed in bankruptcy. Under the Bankruptcy Code, a proof ofclaim is presumed 
valid unless a party objects. The system does not work unless debtors and trustees have the 
necessary infonnation to evaluate, and challenge ifappropriate, the validity ofa claim. To challenge 
a claim, the debtor or trustee must file an objection and present infonnation supporting the objection. 
During the lengthy rulemaking process, the Advisory Committee received extensive comments and 
testimony that the Code's reliance on debtors and trustees to police invalid claims has proven 
ineffective under the existing rule. Creditors often present bare proofs of claim, which make it 
virtually impossible for debtors and trustees to determine how the claims were calculated and 
whether they are valid. Debtors' lawyers have little incentive to expend time and resources to 
ascertain the validity of claims submitted with inadequate documentation. The lawyers generally 
receive no compensation for the effort and any money derived from such efforts is usually paid to 
other unsecured creditors. As a result, despite the lack of supporting documentation, many 
insufficient or invalid claims are simply not challenged. 

To address this problem, the proposed amendments enhance the disclosure requirements and 
require - as the official form long has that a creditor in an individual debtor case provide an 
itemized statement of the interest, fees, expenses and other charges assessed in connection with its 
claim before the petition is filed. During the public comment period, representatives of bulk claims 
purchasers pointed out that some credit agreements provide for the consolidation ofinterest and fees 
with principal on an ongoing basis. The disclosure provision is not inconsistent with any such 
'contractual provision; it simply requires disclosure of the amounts in the way they are classified 
under the agreement. The proposed amendments also include special disclosure requirements for 
claims secured by a security interest in the individual debtor's property. In such a case, a statement 
ofthe amount necessary to cure any prepetition default and, for home mortgages, a statement ofany 
escrow account must be provided. 

The initial proposed amendments to Rule 3001 also responded to a need to strengthen the 
consequences offailing to comply with the documentation requirements. The proposed amendment 
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provided for mandatory sanctions, including prohibiting a creditor who failed to provide the required 
information with proofs of claim in an individual debtor case from presenting any of the omitted 
information as evidence in a subsequent proceeding in the case, unless the court determined that the 
failure was substantially justified or harmless. The public comments, including your letter, led the 
Advisory Committee to conclude that the proposed mandatory sanction provision was too harsh. The 
Advisory Committee revised the proposed amendments to: authorize the exclusionary sanction only 
ifthe failure to provide the required information was not substantially justified or harmless; eliminate 
the mandatory nature of the sanction; and make it clear that notice and hearing is required before a 
sanction is imposed. The revised sanction provision is modeled on Civil Rule 37, which prohibits 
a party from using information "to supply evidence on a motion, at a hearing, or at trial" that it failed 
to disclose as part of its initial disclosure or discovery obligations. Both the Civil Rule and the 
Bankruptcy Rule are grounded in courts' well-established authority to control the presentation of 
evidence used in court proceedings. 

A creditor's failure to provide the required information under the revised proposed 
amendments to Rule 3001 (c) is not a basis for disallowance of the claim; a claim can be disallowed 
only if a party objects and proves a statutory ground for disallowance. The revised proposed 
amendments give effect to the Bankruptcy Code by continuing to place the burden on the debtor and 
the trustee to challenge an invalid claim while requiring the creditor to provide information essential 
to evaluate the claim. The Standing Committee approved the revised proposal for transmittal to the 
Judicial Conference at its September 2010 meeting. 

The initial proposed amendments also required creditors with a claim based on an open-end 
or revolving consumer credit agreement to submit the last account statement sent to the debtor before 
the filing of the bankruptcy petition. During the public comment period, however, the Advisory 
Committee heard that copies of the last credit card statement are often unavailable or impractical to 
obtain. The Advisory Committee concluded that this proposal was an unnecessarily burdensome 
approach to the problem of inadequate information. The requirement that a creditor submit the last 
account statement was withdrawn. The Advisory Committee concluded that less burdensome means 
should be used to provide debtors and trustees with the necessary information to challenge invalid 
claims. The Advisory Comthittee recommended that the Standing Committee approve a modified 
proposed amendment to publish for public comment. This new proposal requires specific information 
from creditors relevant to the determination ofthe age, prior holder, and other salient features of the 
claim, but allows flexibility in how it is provided. The modified proposed rule also relieves claimants 
to which it applies from the general requirement that all documentation underlying the claim be filed 
in every instance, providing instead that such documentation regarding an open-end or revolving 
consumer credit claim is to be disclosed on request of a party in interest. The Standing Committee 
approved the recommendation and the proposal will be circulated for public comment in August 
2010. 
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2. Proposed New Rule 3002.1 

Proposed new Rule 3002.1 implements § 1322(b)(5) ofthe Bankruptcy Code, which pennits 
a chapter 13 debtor to cure a default on a home mortgage by making certain payments during the 
bankruptcy. The proposed new rule requires the mortgage holder to provide a debtor with sufficient 
infonnation to enable the debtor to detennine the exact amount needed to cure the default, including 
all fees, charges, and other expenses. Absent this infonnation, a debtor cannot know how much to 
pay to cure the default under the Code and cannot challenge the validity of the fees, charges, or 
expenses. The proposed new rule requires that the mortgage holder provi@ethis infonnation and give 
notice to the debtor, the debtor's counsel, and the trustee ofany postpetition changes in the mortgage 
payment amount. Both before and during the public comment period, the Advisory Committee heard 
many complaints that debtors may learn only after completing their payment plan that they still owe 
fees, charges, or expenses to a mortgage lender and, despite a successful emergence from bankruptcy, 
still face foreclosure. The proposed new rule is intended to ameliorate this problem. 

During the public comment period, the Advisory Committee also heard from creditors' 
organizations that it was unclear how the proposed rule provision requiring at least 30 days' notice 
of any postpetition changes in the mortgage payment amount would apply to loan payments that 
adjust frequently. The Advisory Committee revised the proposed rule. As revised, the proposed new 
rule requires a creditor to provide the. required infonnation no later than 21 days before the next 
payment is due. In addition, the sanctions provision was revised in the same manner as the sanctions 
provision ofRule 300 1 (c). The revised proposed new rule was approved by the Standing Commi ttee 
for transmittal to the Judicial Conference. 

The revised rules proposals that have been approved by the Standing Committee will be 
presented to the Judicial Conference at its September 2010 meeting. The proposal that the Standing 
Committee approved for publication for public comment will be circulated in August 2010. If you 
or your staff have any questions about these rules or other proposals, please feel free to call Lee 
Rosenthal, Chair of the Standing Committee, at (7l3) 250-5980 or John K. Rabiej, Chief, Rules 
Committee Support Office, at (202) 502-1820. As always, we appreciate the opportunity to work 
with you on improving the rules that are essential to our justice system. 

Sincerely, 

Lee H. Rosenthal Laura Taylor Swain 
United States District Judge United States District Judge 
Southern District ofTexas Southern District ofNew York 
Chair, Committee on Rules Chair, Advisory Committee 
of Practice and Procedure on Bankruptcy Rules 

Enclosures 
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February 16, 2010 

Secretary of the Committee on Rules ofPractice and Procedure 

Administrative Office of the United States Courts 

Washington. DC 20544, 


R~: Advisory Committee on Bankruptcy Rules - Proposed Amendments to the Federal Rules of 
Bankruptcy Procedme (3001 and 3002.1) 

Dear Members ofthe Advisory Committee on Bankruptcy Rules, 

I write to share my views about proposed amendments to the Federal Rules of Bankruptcy 
Procedure currently under the Advisory Committee's consideration (Proposed Amendments to the 
Federal Rules ofBankruptcy Procedure (August 2009) (<<Proposed Amendments"). Specifically, I 
am concerned about proposed new provisions ofRule 3001(proposed Amendments at 16-1B. ll. 1
40) and new Rule 3002.1 (Proposed Amendments at 20-24,11. I-BO). which will govern proofof 
claims and their filing. I believe the proposed changes are likely to impose additional but 
unnecessary burdens pn unsecured creditors in consumerbankruptcy cases. These added burdens 
may discourage or impair the ability oflegitimate parties to participate in the claims process., In 
addition, the clIanges are likely to increase litigation and its attendant costs, imposing further 
burdens on bankruptcyjudges and trustees at a time at which the bankruptcy s~tem is already 
overtaxed.' . 

The proposed amendments make several important changes to Rule 3001(c). First; they require 
creditors to attach the last billing statement sent to the debtor before the filing ofthe bankruptcy 
petition (3001(c)(1». ~ they require creditors to include in their proofofclaim a statement 
itemizing interest, expenses or charges ifthe debtor is an individual (3001(c)(2)(A». Third, they 
permit a court to impose sanctions on a creditor who fails to provide the information these 
amendments require when the debtor is an individual. F'malIy. they bar creditors from using the 
omitted inforn;urtion in any adversary proceeding or other contested matter without court approval 
(3001(c)(2)(D». The proposed new Rule 3002.1. meanwhile, adds additional hurdles to the proof 
ofa chapter 13 claim based-on a principal-residence mortgage and incorporates the same new 
sanctions regime proposed for Rule 3001. 
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I question whether there is any evidence, beyond a few anecdotes, to indicate that there is a 
widespread problem - inadequately addressed by existing rules and procedures - of creditors who 
file unsupportable claims in cOnsumer cases. To my knowledge, no substantial evidence of 
such a problem has been presented to Congress. In any case, creditors, like other parties, already are 
restrained by Rule 11 and are subject to Federal criminal penalties if they file fraudulent claims. 
Indeed, it was acase involving false bankruptcy claims that led Congress to make the 1996 
revisions to 18 U.S.c. sec. 1001. It is my undetstanding that the proofS ofclaims filed in the 
overwhelming majority ofcases are valid claims that substantially match the debtor's schedule of 
debts filed - under penalty ofperjury - with the petition. The Rules ofProcedure already allow for 
an orderly process by which a debtor can objectto a particular proof ofclaim and thereby put the 
burden ofproofon the creditor. Absent strong evidence ofa'widespread problem that the current 
rules and safeguards are ill-equipped to meet, the Advisory Cominittee should not adopt the 
proposed amendments to Rule 3001 (c). 

For similar reasons, the Advisory Committee should also evaluate the proposed amendments in 
light ofthe directive that bankruptcy' rules be construed to secure the '~ust, speedy, and inexpensive 
determination ofevery case and pI'9ceeding." The proposed amendments will- impose new 
requirements for all unsecured claims and for claims based upon principal-residence mortgages. As 
a result, they will open up the potential for litigation over compliance and the imposition ofnew 
sanctions and attorney's fees for failure to abide by the requirements. To the extent that the new 
rules will affect valid claims or increase the time or cost ofdetermining the validity ofclaims, they 
will work. against the speedy and inexpensive determination ofclaims. They will also increase the 
burdens upon bankruptcy judges and trustees as they work with limited resources to administer 
increasingly high caseloads. The Committee should therefore carefully examine not only whether 
there is a need for the propoSt<d amendments but also the effects those rules will have overall on the 
p~cessing ofunsecured claims. 

Further, even were there a widespread problem ofunsupported claims, the proposed 
amendments may still not represent the appropriate solution. The Rules Enabling Act provides that 
rules ofprocedure shall not be drafted in a manner that affects substantive rights. Set} 28 U.S.C. 
sec. 2075 (rules shall "not abridge, enlarge, or modify any substantive right"). Through Bankruptcy 

'Code se.ction 502(a), Congress has provided that a proof ofclaim shall be "deemed allowed" tmless 
a party in interest objects. Further, In Code section 502(b), Congress has specifically delineated the 
substantive bases upon which a Bankruptcy Court may disallow a proof ofclaim. The effect ofthe 
proposed amendments, however, win be to permit courts to disallow claims for reasons slated in the 
Rules ofProcedure but not listed in Section 502(b). 

For these. reasons, the question arises whether the proposed amendments exceed the 
Committee's authority under the Rules Enabling Act. I do not at this time take a position on this 
question. Were the amendments, in fact, to affect any substantive right, it would be an ultra vires 
act for the Judicial Conference to adopt them. The Committee should therefore evaluate with care 
the question ofwhether the proposed amendments fall within the ambit of the Rules Enabling Act 
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Finally, I am concerned that the proposed amendments will intrude on consumers' privacy 
interests. To require that creditors always file debtors' hilling statements, thereby making them 
publicly available. will unnecessarily expose the private details ofeach conswner's activities, such 
as purchases from a particular store, even ifpersonally identifiable information such as home 
address information is removed. I hop'~ that the Advisory Committee will consider this important 
issue as well. 

Thank: you again for your consideration. 

Lamar Smith 
Ranking Member 
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August 3,2010 

TO: ANDREW S. GINSBURG 

FROM: JOHN K. RABIEJ 

SUBJECT: H.R.5419 

On behalfofJudge Lee H. Rosenthal, chairoftheludicial Conference's Committee on Rules 
ofPractice and Procedure ("Standing Rules Committee"), and Judge Mark R. Kravitz, chair of its 
Advisory Committee on Civil Rules ("Civil Rules Committee"), I want to thank you for the request 
for comments on the "Sunshine in Litigation Act of201O," (H.R. 5419), which was introduced on 
May 26,2010. The extensive work done to address in H.R. 5419 some of the concerns expressed 
in the past about similar bills is very much appreciated. However, H.R. 5419 continues to present 
difficult and unnecessary problems that would make civil litigation more expensive, more 
burdensome, and more time-consuming, and that would make it more difficult to protect important 
privacy interests. The proposed new language in H.R. 5419 will not avoid the many problems that 
lawyers, litigants, and judges would face in complying with the legislation and the resulting burdens 
on the administration ofjustice. 

This memo addresses specific provisions ofH.R. 5419, focusing on its differences from, and 
similarities to, prior bills. Judge Rosenthal, Judge Kravitz, and I would be pleased to meet in person 
or to set up a telephone call to discuss these issues further. 

1. Overview 

H.R. 5419 would change Rule 26( c) of the Federal Rules ofCivil Procedure by requiring a 
judge presiding over a case who is asked to enter a protective order restricting the dissemination of 
information obtained in discovery to first make "independent findings of fact" that the order would 
not restrict the disclosure of information "which is relevant to the protection of public health or 
safety" or, if it is relevant, that "the public interest in the disclosure of potential health or safety 
hazards is outweighed by a specific and substantial interest in maintaining the confidentiality ofthe 
information" and that the protective order requested is "no broader than necessary to protect the 
confidentiality interest asserted." The same "independent findings of fact" must be made before a 
judge may issue an order approving a settlement agreement that would restrict the disclosure of 
information ''which is relevant to the protection ofpublic health or safety" or an order restricting' 
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access to "court records." As you know, we have consistently opposed the similar protective-order 
bills regularly introduced since 1991. One reason for the opposition has been that the legislation is 
inconsistent with the Rules Enabling Act, 28 U.S.C. §§ 2071-2077. H.R. 5419 is similar to the 
earlier bills in this respect. 

2. 	 Section 1660(a)(l): The Scope ofH.R. 5419 

H.R. 5419 is narrower than earlier protective-order bills because it is limited to cases in 
which the pleadings "state facts that are relevant to the protection ofpublic health or safety." The 
narrower application recognizes that most cases in the federal courts do not implicate public health 
or safety and should not be affected by the added requirements H.R. 5419 would impose. But the 
provisions defining the scope ofH.R. 5419 are problematic. In many cases, it would not be possible 
for the court to determine by reviewing the pleadings whether H.R. 5419 applies. What does it mean 
to "state facts that are relevant to the protection ofpublic health or safety"? Would an antitrust claim 
involving allegations that a drug patent owner had entered into agreements to suppress competition 
in the development ofnew drugs qualify? Would a discrimination claim alleging sexual harassment 
in the workplace qualify? What about a securities action involving a pharmaceutical manufacturer? 
Or a claim of sexual discrimination involving the refusal to promote highly qualified women 
working in a pharmaceutical company? These are but a few examples ofhow difficult it would be 
for a court to determine ifa case was covered by H.R. 5419. The standard of"facts that are relevant 
to the protection of public health or safety" is so broad and indefinite that it will either sweep up 
many cases having little to do with public health or safety and impose on all these cases the costly 
and time-consuming requirements ofH.R. 5419, or require the parties and court to spend extensive 
time and resources litigating whether the statute applies. 

The criterion that the pleadings "state facts that are relevant to the protection ofpublic health 
or safety" raises other concerns as welL How specifically must the facts be stated? Is it sufficient 
for a party simply to allege that a case involves public health or safety to invoke H.R. 5419 and 
thereby make it more difficult, time-consuming, and expensive for the opposing party to protect 
private information from public dissemination? Ifmore specificity in pleading facts "relevant to the 
protection ofpublic health or safety" is required, how much more? Does the bill require heightened 
pleading of such facts under Rule 9(b)? Or does the pleading standard of Rule 8 apply? If the 
answer is that Rule 8 applies but specific facts are required, that would make H.R. 5419 appear 
inconsistent with Rule 8, creating confusion and uncertainty. 

3. 	 Section 1660(a)(1)(A) and (B): The Procedure for Entering a Discovery Protective 
Order 

Once an action is identified as one that based on the pleadings falls under H.R. 5419, the 
requirement that the court make independent findings of fact before issuing a protective order in 
discovery is triggered. This requirement is very similar to prior protective-order bills. The 
Committees have consistently opposed those bills because the procedure they require would delay 
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discovery, increase motions practice, and impose significant and unworkable new burdens on 
lawyers, litigants, and judges. H.R. 5419 raises the same concerns. 

In many cases, parties are unwilling to begin exchanging information in discovery until an 

enforceable protective order is entered. The vital role protective orders play in effective discovery 

management is well recognized. I The information the parties exchange in discovery often includes 


See, e.g., SEC v. Merrill Scott & Assoc. Ltd., 600 F.3d 1262, 1272 (lOth Cir. 2010) ("Protective 
orders serve the vital function of' secur[ing] the just, speedy, and inexpensive determination ofcivil disputes 
by encouraging full disclosure 9f all evidence that might conceivably be relevant. '" (alteration in original) 
(quoting Martindell v. Int'! Tel. & Tel. Corp., 594 F.2d 291,295 (2d Cir. 1979) (quotation and citation 
omitted»); SEC v. TheStreet.com, 273 F.3d 222, 229 (2d Cir. 2001) ("Without an ability to restrict public 
dissemination of certain discovery materials that are never introduced at trial, litigants would be subject to 
needless 'annoyance, embarrassment, oppression, or undue burden or expense. '" (quoting FED. R. Crv. P. 
26(c»); Chicago Tribune Co. v. BridgestonelFirestone, Inc., 263 F.3d 1304, 1316 (1Ith Cir. 2001) (Black, 
J., concurring) (''' Ifit were otherwise and discovery information and discovery orders were readily available 
to the public and the press, the consequences to the smooth functioning of the discovery process would be 
severe. Not only would voluntary discovery be chilled, but whatever discovery and court encouragement 
that would take place would be oral, which is undesirable to the extent that it creates misunderstanding and 
surprise for the litigants and the trial judge. '" (quoting United States v. Anderson, 799 F.2d 1438, 1441 (11 th 
Cir. 1986»); Poliquin v. Garden Way, Inc., 989 F.2d 527,535 (lst Cir. 1993) ("Judges have found in many 
cases that effective discovery, with a minimum of disputes, is achieved by affording relatively generous 
protection to discovery materiaL Impairing this process has immediate costs, including the delay of 
discovery and the cost to the parties and the court of resolving objections that would not be made if a 
protective order were allowed."); UnitedNuclearCorp. v. Cranford Ins. Co., 905 F.2d 1424,1427 (10th Cir. 
1990) ("[P]rotective orders are becoming standard practice in complex cases. They allow the parties to make 
full disclosure in discovery without fear of public access to sensitive information and without the expense 
and delay ofprotracted disputes over every item ofsensitive information, thereby promoting the overriding 
goal of the Federal Rules of Civil Procedure, 'to secure the just, speedy, and inexpensive determination of 
every action.'" (internal citation omitted»; In re Courier-Journal v. Marshall, 828 F.2d 361,364 (6th CiT. 
1987) ('" [T]he unique character ofthe discovery process requires that the trial court have substantial latitude 
to fashion protective orders' ... ."(quotingSeattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984»); Arthur 
R. Miller, Confidentiality, Protective Orders, and Public Access to the Courts, 105 HARV. L. REv. 427,446 
(1991) ("[T]he protective order is a tool particularly well-adapted to minimize discovery abuse. The 
dissemination ofprivate or valuable information generated during discovery may produce serious harm, both 
to society and to litigants. A fear of that harm may chill a claimant's willingness to resort to the courts or 
encourage either party to settle for reasons and on terms unrelated to the merits ofthe underlying claim. The 
protective order guards against these harms without impairing the flow of information to the litigants." 
(footnote omitted»; id. at 483 ("If litigants know that compliance with a discovery request could lead to 
uncontrolled dissemination ofprivate or commercially valuable information, many can be expected to contest 
discovery requests with increasing frequency and tenacity to prevent disclosure. The discretion courts 
currently have in granting protective orders has allowed them to develop one of the most significant 
management tools for guiding litigants through the pretrial process with a minimum ofmotion practice and 
needless friction." (footnote omitted»). 

77 

http:TheStreet.com


Andrew S. Ginsburg 
Page 4 

highly sensitive personal and private information or extremely valuable confidential information. 
Plaintiffs as well as defendants have discoverable information that must be protected from public 
dissemination. And discoverable private or confidential information is often not just in the parties' 
hands, but may also be held by nonparties such as witnesses, coworkers, patients, customers, and 
many others. The internet has made it much more difficult to protect private and confidential 
information and has increased the importance of protective orders. 

Protective orders avoid delay and cost by allowing the parties to exchange information in 
discovery that they would not exchange otherwise without objection or motion, hearing, and court 
order. The requesting party's chief interest is to get discovery produced as quickly and with as little 
expense and burden as possible. Protective orders serve that interest by allowing the parties to 
exchange information-with electronic discovery, in volumes that are often huge-without time
consuming, costly, and burdensome pre-production motions and hearings. H.R. 5419 would frustrate 
the role of protective orders and would make discovery more burdensome, time-consuming, and 
expensive than it already is. 

Under H.R. 5419, as with similar prior bills, no protective order can issue unless and until: 
(I) the party seeking the order designates all the information that would be produced in discovery 
subject to restrictions on disclosure; (2) the judge reviews all this information to determine whether 
any of it is relevant to the protection of public health or safety; (3) if any of the information is 
determined to be relevant to the protection ofpublic health or safety, the judge determines whether 
any of the information is subject to a specific and substantial interest in maintaining its 
confidentiality; (4) the judge then determines whether the public interest in the disclosure of any 
information about public health or safety hazards is outweighed by that interest; and (5) the judge 
then decides whether the requested order is no broader than necessary to protect that confidentiality 
interest. The judge's review would often occur relatively early in the litigation, when the 
judge-who knows less about the case than the parties-is the least informed about the case. 
Information sought in discovery does not come labeled "impacts public health or safety" or "raises 
specific and substantial interest in confidentiality." The judge will often simply be unable to tell 
whether the information she is reviewing is relevant to public health or safety. The judge also will 
not be able to tell whether there are "specific and substantial" privacy or confidentiality interests or 
how they should be weighed. 

Even in cases in which the pleadings state facts relevant to public health or safety, much of 
the information sought and produced in discovery will not implicate public health or safety. Indeed, 
much of the information will not be important or even relevant to the case and will not be used by 
the parties in litigating the case. But there may be significant amounts of private or confidential 
information that should beprotected from pub lic disclosure. Under H.R. 5419, a lawyer representing 
a client, plaintiff or defendant, could not seek a protective order without first doing the expensive 
and time-consuming work of identifying specific information to be obtained through discovery that 
would be subject to disclosure restrictions. The judge could not issue a protective order to restrict 
the dissemination ofany information obtained through discovery without making the independent 
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findings of fact as to all that information. The effect would be delay, increased motions, and a 

reduction in timely, cost-effective access to justice. 


In addition to causing delay and increased costs in the cases in which protective orders are 
sought, the procedure in H.R. 5419 would cause delays in access to the federal court system in all 
cases. If judges have to look through every document produced in discovery in cases in which a 
protective order is sought, that will take time away from other pressing court business that litigants 
expect judges to take care of in a timely manner. 

Comparing the procedure under H.R. 5419 with the protective-order practice followed under 
current law in the federal courts further illustrates problems the legislation would create. Under 
current law, when the parties ask the court to enter a protective order before discovery begins, the 
language of Rule 26(c) and the case law require the court to find good cause for entering such an 
order, even if the parties agree on the terms. In most cases in which a discovery protective order is 
sought, the court makes the good-cause determination by examining the nature of the case and the 
types or categories of information that are likely to be exchanged in discovery. Neither the parties 
nor the court is required to conduct a time-consuming and burdensome pre-discovery review of all 
the information that will be produced. 

The protective order typically sets up a procedure for the parties to designate documents 
exchanged in discovery-as opposed to filed with the court-as confidential, restricting their 
dissemination. Most protective orders include "challenge provisions" under which the receiving 
party or third parties may dispute the designation of a particular document or categories of 
documents as confidential. Even without such challenge provisions, the case law provides this right. 
Once the requesting party-who knows the case much better than the judge-gets the documents 
in discovery and can review them, that party may ask the court to permit the dissemination of 
documents designated as confidential, to modify the terms ofthe protective order, or to dissolve the 
protective order. Among the reasons for modification can be the relevance of the documents to 
protecting public health or safety and the need to bring them to the appropriate regulatory agency, 
or the desire to use the documents in related litigation. The court can effectively and efficiently 
consider such requests because they are focused on specific documents or information. With this 
focus, the court is able to resolve the requests by applying the factors the case law establishes, 
including the protection of public heal!h or safety. 

The procedures followed under current law meet the goals ofH.R. 5419, including in the 
relatively small number ofcases filed in federal courts that implicate public health or safety, without 
the grave additional burdens, costs, and delays H.R. 5419 would impose. In contrast, the procedure 
established under H.R. 5419 is ineffective to meet its purpose and would create severe problems in 
discovery. 

4. 	 Section 1660(a)(l): The Application to Orders Restricting Access to Court 
Records 
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Section I 660(a)( I) imposes the same requirements on court orders that would restrict public 
access to court records that apply to orders restricting public access to infonnation exchanged in 
discovery. This provision weakens the standard federal courts apply under current law for ensuring 
public access to documents that are filed with the federal court. Under current law, if the parties 
want to take the material exchanged in discovery and file it with the court, either with a motion or 
in an evidentiary hearing or at trial, a standard different and higher than the discovery protective
order standard applies before a court can seal it from public view. Courts recognize a general right 
of public access to all materials filed with the court that bear on the merits of a dispute. This 
presumption of access usually can be overcome only for compelling reasons; access is granted 
without the need to show a threat to public health or safety or any other particular justification unless 
a powerful need for confidentiality is shown. A lower good-cause standard applies to an order 
restricting disclosure of infonnation exchanged in discovery but not filed with the court. 

This distinction between the standard for protecting the confidentiality of infonnation 
exchanged in discovery and the standard for filing under seal is critical. It reflects the longstanding 
recognition that while there is no right ofpublic access to infonnation exchanged between litigants 
in discovery, there is a presumptive right ofpublic access to infonnation that is filed in court and 
used in deciding cases. Courts require a much more stringent showing to seal documents filed in 
court than to limit dissemination ofdocuments exchanged in discovery but never filed with the court. 

Section 1660(a)(I) reduces the standard necessary to seal documents filed in court and 
collapses it into the standard necessary to restrict public dissemination ofdocuments exchanged in 
discovery. As a result, H.R. 5419 weakens the right ofpublic access to court documents, a change 
in the law that is unnecessary and inconsistent with the bill's purpose. Indeed, § 1660(a)(I) directly 
conflicts with section (2)(c)(I) ofH.R. 5419, which states that the bill may not be construed to 
"weaken or to limit--(l) existing common law or constitutional standards for infonnation access. 

" 

5. Section I 660( a)(2): Discovery Protective Orders After the Entry ofFinal Judgment 

Section 1660( a)(2) would make a discovery protective order unenforceable after final 
judgment unless the judge made separate findings offact that each of the requirements of(a)(1 )(A) 
and (B) were met. The burden of proof provision in (a)(3) requires that the need for continuing 
protection be demonstrated as to all the infonnation obtained in discovery subject to the protective 
order. Under current practice, the protective order often continues in effect, subject to requests made 
by either parties or nonparties to release documents or infonnation. Once a party or third party 
identifies documents or infonnation for which disclosure is sought, the burden of proof is much 
clearer and efficiently applied. The court is able to effectively and efficiently determine whether the 
protective order should be modified or lifted because the focus is on specifically identified 
documents or infonnation. This current practice is adequate to meet the purpose of H.R. 5419 
without the added burdens, delays, and costs the bill would add. 
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Section 1660(a)(2) would greatly add to the costs and burdens of conducting discovery 
because parties could not be confident that even the most sensitive information they produced would 
remain subject to the protecti ve order provisions when the case ended. The great importance of 
limiting access to such highly confidential private information is evidenced by the frequent use in 
protective orders of "attorneys' eyes only" provisions, which preclude a receiving attorney from 
sharing certain information received in discovery even with her clients. Such provisions are 
frequently used in litigation involving complex technology. The parties involved in such litigation 
often require the return or destruction of their highly confidential and proprietary materials at the 
conclusion oflitigation, to ensure that materials so confidential that they could not even be shared 
with the receiving attorney's client during the litigation remain confidential when the litigation ends. 
Such provisions are also used in many other cases in which highly sensitive and private information 
about both parties and nonparties is obtained in discovery. It is essential to the effective and efficient 
operation ofdiscovery that litigants be able to rely on the continuing confidentiality of information 
produced, including after the case ends, subject to the right of others to ask the court to permit 
broader dissemination of specific information for reasons that could include relevance to public 
health or safety. H.R. 5419 destroys the reliability that makes protective orders effective, with no 
evidence that such a step is needed. 

6. Some Confusing Provisions in the Bill 

Section 1660(a)( 4)(A) states that "[t]his section" applies "even if an order under paragraph 
(1) is requested--(A) by motion pursuant to rule 26(c) ofthe Federal Rules ofCivil Procedure ... 
. " Yet section 1660(a)(1) states that a court "shall not enter an order under rule 26(c) of the Federal 
Rules of Civil Procedure" without complying with the requirements set forth. The result is 
confusion. 

Section 1660(a)(5)(A) states that the "provisions ofthis section shall not constitute grounds 
for the withholding of information in discovery that is otherwise discoverable under rule 26 of the 
Federal Rules ofCivil Procedure." It is unclear what this section contributes or means. Does this 
mean that a protective order cannot protect a party against the burden ofproducing any information 
within the scope ofRule 26--that an order can only restrict the use of information once produced? 
That directly conflicts with Rule 26(b)(2) and (c), which authorize a court to limit discovery for 
important purposes. Under Rule 26(b )(2)(C)(iii), a court must limit discovery if "the burden or 
expense of the proposed discovery outweighs its likely benefit ...." This proportionality principle 
has been a vital part of the rules since 1983. How does the court reconcile the conflict between the 
language stating that H.R. 5419 precludes withholding information in discovery that is otherwise 
discoverable under Rule 26 and the proportionality provisions ofRule 26? H.R. 5419 would support 
arguments that it bestows a right to obtain marginally relevant information even if it is at a cost and 
burden that is disproportionate to the reasonable needs of the case. 

A similar problem is present in § 1660(a)(5)(B), which forbids a party from requesting a 
stipulation to an order that "would violate this section" as a condition for the production of 

8] 



Andrew S. Ginsburg 
Page 8 

discovery. How does one know that at the time of the request? Can a party request a stipulation to 
an order that the party believes does not violate § 1660( a)( 1), or to an order in a case that the party 
believes is not subject to the section because the pleadings do not allege the necessary facts? What 
is the enforcement mechanism for this provision? The purpose of prohibiting a request for a 
stipulation is unclear; the other party can refuse and the court may not enter a protective order unless 
it makes the required "independent findings of fact." The impact will likely be collateral disputes 
over the propriety of the request, further contributing to the increase in the costs and delays of 
discovery. 

Section 1660(d) creates a "rebuttable presumption" relating to personal privacy. What is 
necessary to rebut the presumption? What kind of personal information is included? The bill says 
that it is "information relating to financial, health, or other similar information." Similar to what? 

Section (2)( c) ofthe bill-which, confusingly, is not codified as part ofsection 1660-states 
that the bill may not be "construed to weaken or to limit ... (2) confidentiality protections as a basis 
for a protective order." The entire point of§ 1660( a) is to weaken or limit confidentiality protections 
as a basis for a protective order. 

These are only a few ofthe unclear and confusing provisions relating to discovery protective 
orders under H.R. 5419. The unclear meaning and impact of these and other provisions highlight 
the importance of the thorough, transparent, and careful Rules Enabling Act process in drafting 
language that would so directly affect the federal rules. 

7. The Provisions Relating to Orders Approving Settlement Agreements 

Section 1660(a)(1) would prohibit a court from entering an order approving a settlement 
agreement that restricts the disclosure ofinformation obtained through discovery, in a case in which 
the pleadings state facts that are relevant to the protection ofpublic health or safety, unless the court 
makes the specified independent findings of fact. Section 1660( c)(1) would preclude a court from 
enforcing any provision ofa settlement agreement in a case with such pleadings that restricts a party 
from disclosing the fact ofsettlement or the terms of the settlement that involve matters relevant to 
the protection ofpublic health or safety, other than the amount ofmoney paid; or that restricts a party 
from "discussing the civil action, or evidence produced in the civil action, that involves matters 
relating to public health or safety," unless the court makes the specified independent findings offact. 

There are very few federal court orders approving settlement agreements. Settlements are 
generally a matter ofprivate contract. Settlement agreements usually are onlybrought to a court for 
approval if the applicable law requires it, as in settlements on behalfof minors, or ofabsent class 
members. Similarly, federal courts are rarely called on to enforce settlement agreements. Unless 
the agreement specifically invokes a court's continuing jurisdiction or an independent basis for 
jurisdiction applies, enforcement actions are generally brought in state courts. The settlement 
provisions in H.R. 5419 will rarely apply and are therefore unlikely to be effective. 
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The Standing and Civil Rules Committees have previously provided the House Judiciary 
Committee with the extensive empirical study done by the Federal Judicial Center on court orders 
that limit the disclosure of settlement agreements filed in the federal courts. That study showed no 
need for legislation such as H.R. 5419. The F JC study and a follow-up study showed that in the few 
cases in which a potential public health or safety hazard might be involved and in which a settlement 
agreement was sealed by court order, the complaint and other documents remained in the court's file, 
fully accessible to the public. In these cases, the complaints identified the three most critical pieces 
of information about possible public health or safety risks: the risk itself, the source of that risk, and 
the harm that allegedly ensued. In many cases, the complaints went considerably further. The 
complaints, as well as other documents, provided the public with access to infomlation about the 
alleged wrongdoers and wrongdoings, without the need to also examine the settlement agreement. 

Based on the relatively small number ofcases involving any sealed settlement agreement and 
the availability of other sources to inform the public of potential hazards in these few cases, the 
Rules Committees concluded that a statute restricting confidentiality provisions in settlement 
agreements is unnecessary and unlikely to be effective. The primary effect of H.R. 5419 is likely 
to be an added barrier to access to the federal courts by making it more difficult and cumbersome 
to resolve disputes. The result is to send more disputes to private mediation or other avenues where 
there is no public access to information at all. 

8. The Civil Rules Committee's Continued Work 

In May 2010, the Civil Rules Committee sponsored an important conference on civil 
litigation at Duke University Law SchooL That conference addressed problems ofcosts, delays, and 
barriers to access at every stage ranging from pre-litigation to pleadings, motions, discovery, case
management, and trial. It is worth noting that in all the studies conducted, the papers submitted, and 
the criticisms of and suggestions for improving the present system, no one raised problems with 
protective orders or orders limiting access to settlement agreements filed with the federal courts. 
This further underscores the lack of any need for legislation. 

The Civil and Standing Rules Committees are deeply committed to identifying problems with 
the federal civil justice system that can be addressed by changes to the Federal Rules of Civil 
Procedure, and to making those changes through the process Congress established-.the Rules 
Enabling Act. As part of that process, the Civil Rules Committee is continuing to monitor the case 
law under Rule 26(c) to ensure that it is not operating to prevent public access to important 
information about public health or safety. The Committee is examining revisions to Rule 26( c) to, 
among other things, incorporate express provisions on challenging, modifying, or dissolving 
protective orders. The Advisory Committee will certainly keep you apprised on this work. 

Last year, the Committees provided the House Judiciary Committee with a memo onthe case 
law in every circuit on entering protective orders, modifying protective orders, and entering sealing 
orders. The case law set out in the memo shows that courts are attuned to the public interest and that 
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courts have developed procedures for addressing the need to produce discovery materials to other 
litigants and agencies. The Advisory Committee continues to monitor the' case law. The memo on 
protective order case law was recently updated and is publicly available online at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Caselaw_Study_oLDiscovery_Protect 
ive_Orders.pdf. A copy is attached for your convenience. 

Thank you again for the opportunity to conunent on H.R. 5419. As I said, Judge Rosenthal, 
Judge Kravitz, and I are available to meet in person or to set up a telephone call to discuss these 
issues. I can be reached at 202-502-1820. 

cc: 	 Christal Sheppard, Esquire 
Blaine Merritt, Esquire 
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Honorable Nancy Pelosi 
Speaker 
United States House of Representatives 
Washington, DC 20515 

Dear Madam Speaker: 

We write on behalf of the Judicial Conference Committee on the Rules of Practice and 
Procedure and the Advisory Committee on the Federal Rules of Civil Procedure to express our 
significant concerns about Section 6 ofthe proposed legislation relating to certain civil actions arising 
from maritime incidents, H.R. 5503. Section 6, entitled "Unenforceability of Certain Secrecy 
Agreements," as amended by the Maritime Liability/Secrecy Agreement Revision, would cause severe 
problems and is inconsistent with, and unnecessary to, the purpose ofthe legislation. We urge you 
to remove this section. This letter outlines some ofour most pressing concerns. 

Section 6 would make court orders restricting the dissemination of broad categories of 
information void and unenforceable in any legal proceeding, with a very limited exception. The only 
exception is for court (or government agency) orders that the party seeking enforcement proves by 
clear and convincing evidence are necessary to protect public health or safety, if the judge makes 
factual findings and conclusions of law relating to that enforcement. These provisions in effect 
rewrite Rule 26(c) ofthe Federal Rules ofCivil Procedure for the cases covered by the legislation. 
Rule 26( c) explicitly authorizes courts to issue orders in pretrial discovery to protect important rights 
and interests. Not only does Section 6 circumvent the process for amending the Federal Rules of 
Civil Procedure that Congress established in the Rules Enabling Act, 28 U.S.C. §§ 2072-2077, it 
threatens litigants' rights and interests and creates an unworkable procedure for the cases covered 
by H.R. 5503. 
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The provIsIons in Section 6 would prohibit a court from enforcing a protective or 

confidentiality order that is necessary to protect vital privacy rights. For example, a court could not 

enforce an order limiting the dissemination of intimate health or other highly sensitive personal 

infonnation about a plaintiff or any other person whose information is sought in discovery. Nor could 

a court enforce an order limiting the dissemination ofhighly sensitive trade secret infonnation about 

proprietary technology or financial information about any party or other person or entity. Such a 

restriction is inconsistent with well-established case law in every circuit recognizing the importance 

ofprotective orders issued under Rule 26( c), based on a good-cause showing, to protect private and 

confidential infonnation exchanged in pretrial discovery from being broadcast on the internet and 

otherwise made public. This section ofH.R. 5503 is unnecessary to achieve the bill's purposes and 

has the potential to do great harm to those already struggling with the effects of the oil spill. 


Section 6 of H.R. 5503 also provides an unworkable procedure that would delay and 
complicate discovery in the very cases that should be handled with expedition and efficiency to 
provide needed relief to those affected by the spill. The vital role protective orders play in enabling 
parties to exchange infonnation in discovery efficiently, without the delay caused by requiring detailed 
involvement by a court, is well recognized. Section 6 would frustrate that role. Parties are usually 
unwilling to begin discovery unless there is an enforceable protective order in place. Under the 
provisions of H.R. 5503, a court could not enforce a protective order unless the proponent first 
proved by "clear and convincing evidence that such enforcement is permitted under subsection (c)," 
which in turn requires that the enforcement is necessary to public health or safety, and unless the 
court stated factual findings and conclusions Qflaw relating to that enforcement on the record. Under 
this procedure, no discovery would occur until after the proponent ofa protective order showed by 
clear and convincing evidence that the order was needed for the documents in question and the court 
made the findings and conclusions. This procedure would greatly delay discovery. It is also 
unworkable because it requires the court to rule on the adequacy of the showing and to make the 
findings and conclusions before the party seeking the documents has been able to obtain them. That 
means that the court is ruling without the benefit of informed input from all sides, which makes it 
more difficult for the court to rule efficiently and fairly, further complicating and delaying discovery 
and further delaying the litigation. Ordinarily, it is the party seeking the documents that is in the best 
position to inform the court whether the documents subject to the protective order are properly 
designated as subject to the order. Under Section 6, the court will not have that vital input. 

In addition, this section of H.R. 5503 is unnecessary to prevent undue restrictions on 
documents and information that should be publicly available. Under Rule 26( c), federal courts enter 
a protective order for materials to be produced in pretrial discovery based on a good-cause showing. 
The case law makes it clear that courts consider a number of factors, including whether the 
infonnation at issue is important to public health or safety, whether the litigation involves issues 
important to the public, the importance of a protective order to the fair and efficient conduct of 
discovery, and the confidentiality interests ofthe parties or nonparties. Once a protective order issues 
and discovery is able to proceed, there are recognized procedures for allowing parties, or third 
parties, to challenge the application ofthe protective order to particular documents or categories of 
documents, or to move to modify the order. In deciding such motions, courts consider whether the 
infonnation at issue is important to public health or safety as well as other factors specific to each 
case. The procedure under Rule 26, with the case law in each circuit, allows discovery to be 
conducted subject to the court's oversight to ensure that protective orders do not improperly prevent 
the public from learning information that should be available to protect public health or safety. The 
protective order provisions in H.R. 5503 are unnecessary and would instead create severe problems. 
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The views in this letter are limited to the provisions in H.R. 5503 that affect the Federal Rules 
of Civil Procedure and do not address other parts of the legislation. We appreciate your 
consideration ofthese views and look forward to continuing to work with you on these vital matters. 

Sincerely, 

Lee H. Rosenthal 
United States District Judge 
Southern District of Texas 
Chair, Standing Committee on Rules 
of Practice and Procedure 

Identical letters sent to: 	 Honorable Steny Hoyer 
Honorable John Boehner 
Honorable John Conyers 
Honorable Lamar Smith 

Mark R. Kravitz 
United States District Judge 
District ofConnecticut 
Chair, Advisory Committee on the 
Federal Rules of Civil Procedure 

cc: 	 Members of the House Judiciary Committee 
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Agenda Item 
Committee on Rules of 

Practice and Procedure 
Januar y 2011 
Informational 

SUBJECT: Federal Judicial Center Activities 

The Federal Judicial Center is pleased to provide this report on education and research 

activities that may be of interest to the Committee on the Rules of Practice and Procedure. 

1. Education 

A. Update 

From June through December 2010, the Center conducted the following programs for 

judges and court staff: 

• 46 travel-based programs for 2,428 participants 
• 65 in-court programs for 2,256 for participants 
• 26 technology-based programs for 1,457 participants 

In addition, the Center provided ongoing production of on-line and printed programs and 

resources. Detailed information on recent and upcoming Center programs, products, and 

resources can be found on FJC Online at http://cwn.fjc.dcn!. 

B. Highlights 

The Center is developing a new two-day program for prospective and new chief district 

judges on performing their management and leadership responsibilities, to be offered in 

April 2011. Other new seminars in 2011 will cover case management, handling capital habeas 

cases, and jury administration and utilization. 

Since June 2010, the Center released three new e-Iearning courses for court staff. (1) The 

Interactive Bankruptcy Online Tutorial, which is a self-paced program on bankruptcy 

rules and procedures. (2) The Interactive Orientation Seminar for Federal Judicial Law Clerks 
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to help new law clerks understand their responsibilities and the resources available to them. 

(3) Understanding the Dynamics ofDomestic Violence, a self-paced course that teaches 

probation and pretrial services officers and managers how to work effectively with victims and 

offenders who encounter domestic violence issues. 

The Center is involved in training efforts on the Implementation of Evidence-Based 

Practices (EBP), also noted in the Research update below. In November 2010, five research 

districts participating in the Center's experimental study of federal district reentry programs 

received training. Additional EBP programs will be offered in 2011. 

Programs conducted in collaboration with the Administrative Office include: two Judges 

Information Technology training-for-trainers, to assist court staff in teaching judges how to use 

information technology to perform judicial functions more efficiently; 13 Performance 

Management workshops and webinars that are associated with the Court Compensation Study 

Implementation; training presentations at the District and Bankruptcy Court Operational 

Practices forums; and onsite support for Space and Security training requests for circuit-based 

in-person programs for unit executives and staff members with space and facilities 

responsibilities. 

Center staff also made presentations on a range of topics at 48 conferences, associations 

and court events, attended by 3,400 judges and court staff. Of those 48 presentations, 28 were 

specifically requested on Judicial Security, Web 2.0, and Emerging Technology. These 

presentations heighten awareness regarding privacy and security risks associated with the use of 

social media such as social networking, blogs, and wikis. 
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II. Research 

Since the Center's last report to the Committee, the Center completed work on nine major 

projects, commenced work on four new major projects, and continued work on 47 others. Most 

are projects requested by Judicial Conference committees. A full listing of Center research 

projects and activities is available at http://cwn.fjc.dcnlfjconlinelhome.nsf/pages/967 .01. Below 

are brief descriptions of projects that may be of special interest to the members of the 

Committee. 

Surveys Regarding Disclosure ofBrady v. Maryland Material in the United States 

District Courts. At the request of the Advisory Committee on the Criminal Rules, the Center 

conducted a survey of all federal district and magistrate judges, as well as all United States 

Attorney offices, Federal Defenders, and more than 15,000 defense attorneys of record in a 

sample of recently closed federal criminal cases. The survey was conducted to help inform the 

Criminal Rules Committee's deliberations about the operation of Rule 16 of the Federal Rules of 

Criminal Procedure and about variations in pretrial disclosure practices in the federal district 

courts. Overall, the survey results indicate that there are sharp disagreements between 

prosecutors and defense counsel, with district judges more or less evenly divided on the need to 

amend Rule 16. 

Case Budgeting Pilot Project Evaluation. At the request of the Committee on 

Defender Services, the Center evaluated the experiences of the three circuits (2nd
, 6th

, and 9th
) 

that participated in a pilot of budgeting and case management procedures in capital and non

capital mega cases. The findings will be presented to this Committee at its upcoming 
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December 20 I 0 meeting. The evaluation determined that pilot programs saved money and 

achieved high quality defense representation, while providing case budgeting advice to 

judges and attorneys. 

Study 0/Rule 12 o/the Federal Rules o/Civil Procedure: Motions/or More Definite 

Statement and Motions to Dismiss. The Advisory Committee on Civil Rules has asked the 

Center to study Rule 12(b)(6) activity in the district courts, in light of the Supreme Court's 

decision in Ashcroft v. Iqbal interpreting the pleading standards that were set out in Bell Atlantic 

Corp. v. Twombly. The Center is continuing its efforts to identify the outcome of orders 

responding to motions to dismiss for failure to state a claim under Rule 12(b)(6). 

Federal Offender Reentry Programs. In earlier reports, the Center noted it was asked by 

the Committee on Criminal Law to conduct a multi-year study of federal reentry programs. 

Five districts have committed to participate in a three-year experimental study that aims to 

empirically assess the impact of a new policy governing federal reentry programs developed by 

the Administrative Office's Office of Probation and Pretrial Services. Center education staff and 

Administrative Office staff designed and conducted a rigorous training program for the study 

districts prior to the commencement of the study. The Center also conducted a follow-up to its 

2008 survey of the 36 districts with already-established federal reentry programs. 

Surveys 0/District and Bankruptcy Courts' Efforts to Assist Pro se Litigants. At the 

request of the chair of the Committee on the Administration of the Bankruptcy System and with 

the concurrence of the Bankruptcy Judges' Advisory Group of the Administrative Office, the 

Center developed and conducted a survey to identify programs and procedures used across the 

districts to manage filings that involve pro se debtors and creditors. The Center also conducted a 
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similar survey requested by the Committee on Court Administration and Case Management of 

the district courts regarding pro se litigants. 

Circuit Practices with Awarding Costs Under FRAP Rule 39(a)(3). The Advisory 

Committee on the Appellate Rules has asked the FJC to conduct research into the current 

practices in the circuits for awarding costs under FRAP 39(a)(3). The Committee is especially 

interested in knowing how often Rule 39 costs have been assessed against an appellee under 

FRAP 39(a)(3) when the district court's judgment has been reversed, the typical or average cost 

awarded, and what items were included in the costs consist (i.e., copying costs). The study's 

findings will be presented at the Committee's spring 2011 meeting. 

Bankruptcy Case Weighting Project. At its September 2010 meeting, the Judicial 

Conference approved new case weights developed by the Center for determining 

bankruptcy-weighted caseloads per authorized judgeship. 

Bankruptcy Courtroom Use Study. As noted in previous reports, as a follow-on to the 

Center's research and report on the scheduling and use of courtrooms in the district courts, the 

Center was asked by Court Administration and Case Management Committee to undertake a 

similar study of courtroom use in the bankruptcy courts. The study is on schedule, with the final 

study report scheduled to be delivered to this Committee at its December 2010 meeting. 

III. Federal Judicial History and International Rule of Law Functions 

The Center provides assistance to federal courts and others in developing information, 

and teaching about, the history of the federal judiciary. The Center's website contains ten units 

of the Center's Teaching Judicial History project, with materials related to notable federal trials 

and great debates. The Center recently posted suggestions for judges who want to use the 
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materials in partnerships with teachers. The guide to research in federal judicial history will be 

published by the Center later this year. 

The Center's Office ofIntemational Judicial Relations coordinates its exchanges with the 

judiciaries of other nations. From April 1 through October 15,2010, Center staff met with 

judges and court officials representing over 50 countries, including the Chief Justices of Iraq, 

Malaysia, and Rwanda, the Minister of Justice from the United Arab Emirates, and a delegation 

ofjudicial officials from Libya. The Center also hosted Visiting Foreign Judicial Fellows from 

China, Korea, Laos, the Philippines, and Turkey. 
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SIDNEY A. FITZWATER MEMORANDUM 
EVIDENCE RULES 

To: Honorable Lee H. Rosenthal, Chair, Standing Committee on 

Rules of Practice and Procedure 

From: Honorable Mark R. Kravitz, Chair, Advisory Committee on 

Federal Rules of Civil Procedure 

Date: December 6, 2010, 

Re: Report of the Civil Rules Advisory Committee 

Introduction 

The Civil Rules Advisory Committee met at the Administrative Office of the United States 
Courts on November 15 and 16,2010. Draft Minutes of this meeting are attached. 

The Committee presents no items for action at this meeting. Several matters on the 
Committee agenda are presented for information and discussion. These projects raise many 
intriguing and at times difficult - even very difficult - questions. Advance discussion and 
guidance will help in working toward the best answers. 

Discovery: Rule 45 

The Discovery Subcommittee, prompted by a series ofsuggestions from bar groups and other 
lawyers, began two years ago to study the Rule 45 provisions for trial and discovery subpoenas. A 
list ofseventeen possible revisions was prepared, and gradually winnowed down to the four that have 
come under the most intense scrutiny. The work has been developed through several conference 
calls, presentations to the full Advisory Committee, and a "miniconferencel1 with lawyers andjudges 
in Dallas on October 4,20 I O. Earlier reports to this Committee have traced this development. The 
Subcommittee expects to present a draft in April looking toward a recommendation for publication. 
The four developing proposals address notice to all parties before a subpoena to produce documents 
is served; transfer ofenforcement proceedings; compelling a party to appear as a trial witness; and 
simplification ofRule 45. A late-revived question asks whether the time allowed to object to a Rule 
45 document subpoena should be extended. This question will be studied further, but·it remains 
unclear whether any change will be recommended. 
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Notice to other parties: The last sentence ofRule 45(b)(1) directs that before a subpoena to produce 
documents is served, "notice must be served on each party." Advance notice enables the parties to 
object, to suggest that the subpoena be expanded, and to monitor compliance to ensure access to 
whatever is produced. The problem lies not in the rule but in the observance. Many lawyers, from 
many callings, complain that they often do not get notice. 

The proposed amendment addresses this problem by moving the notice provision out of 
subdivision (b)(l) and into a new subdivision (a)(4). The hope is that making the requirement more 
prominent in the rule will enhance compliance. Those who lack the energy to read through to the 
end of (b)(1) may at least persist through to the end of (a). 

In addition, the proposed amendment directs that a copy of the subpoena be served with the 
notice. That will advance the purposes ofrequiring notice and simplify the other parties' responses. 

The Subcommittee also considered a further possible change. Notice could be required not 
only before the subpoena is served, but also after materials are produced in response. In the end, the 
Subcommittee has concluded that the potential advantages are outweighed by potential 
disadvantages. A second notice requirement provides one more opportunity to go astray, and to 
produce corresponding disputes. Nor need it be only one opportunity to go astray responsive 
materials often may be produced sequentially, raising questions as to just when and how often notice 
is required. Disputes could multiply. Disputes lead to questions about sanctions. In the end, the 
Subcommittee concluded that it is better to leave the other parties with the responsibility for 
periodically following up to determine what has been produced. 

Transferring enforcement proceedings. Rule 45 directs that a subpoena issue from the court where 
the witness is located. Often the subpoena issues from a court that is not the court where the action 
is pending. Questions about enforcement against a nonparty go to the court that issued the subpoena. 
But many circumstances arise in which it would be better to resolve enforcement disputes in the 
court where the action is pending. Although nothing in Rule 45 seems to authorize transfer, some 
issuing courts have managed to transfer the enforcement dispute. And there are hints that it is rather 
common for the issuing court to consult informally with the action court. This proposal would 
explicitly authorize transfer. 

The transfer question relates in some part to the features that may make Rule 45 ripe for some 
simplification. Posit an action pending in the federal court in Seattle and a witness in Miami. A 
Seattle lawyer can issue a subpoena in the name of the federal court in Miami, directing a Miami 
nonparty witness to produce documents or testify at a deposition. Ifall goes well, the Miami court 
knows nothing of this event, or of the witness's compliance. But if the witness objects or simply 
fails to comply, enforcement must be sought in Miami. The Miami court may be, and often is, the 
better court to resolve the enforcement issues. Many issues are truly local, turning on the 
circumstances of the witness. Any transfer rule must account for these concerns. 

Even issues that seem local, however, may be intertwined with overall management of the 
action pending in Seattle. The witness may object that the discovery is too burdensome. Whether 
the "burden or expense ofthe proposed discovery outweighs its likely benefit, considering the needs 
of the case," and so on through the Rule 26(b)(2)(C)(iii) factors, requires close familiarity with the 
underlying action. (The Rule 45(c)(2)(B)(ii) direction to protect the nonparty against significant 
expense in responding to a document subpoena does not automatically resolve this question.) The 
Seattle court may have a case management plan that requires centralized disposition ofthis and many 
other discovery issues. 

Other circumstances present still more compelling needs for disposition in the court where 
the action is pending. In a complex action, discovery subpoenas may be served through several 
different courts. The same question may be raised in two, three, or even more courts. Far better to 
have a single, consistent decision than to present the same question seriatim to several courts and 
perhaps to receive different answers. 
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A discovery issue, for another example, may be still more tightly tied to the merits of the 
underlying claim. A clear illustration is provided by a recent action brought in a federal court in 
California complaining of defamation by anonymous internet bloggers. The plaintiff sought to 
compel an internet service provider in Arizona to identify the bloggers. Similar subpoenas were 
served on other providers in other federal courts. The First Amendment is thought to provide a right 
to anonymous blogging, but the right ofanonymity can be overcome by showing a prima facie claim. 
Disposition of the discovery question is bound up with the merits. Resolution by the court where 
the action is pending seems important. 

A successful transfer provision must seek to express the balance between these concerns, 
mediated by an additional pragmatic concern. The disputes that are primarily local should be 
resolved by the local court. The disputes that tie to the merits of the action - and on some views, 
most disputes do and those that bear on overall coherent case management, often should be 
transferred. And, for good measure, some observers believe that the rule should guard against the 
temptation some local courts will feel to use transfer to get rid of problems that do not seem their 
own. 

The formula tentatively adopted to express the standard for transfer is "in the interest of 
justice." That formula is familiar - it is part ofthe formula for transferring venue under 28 U.S.C. 
§ 1404(a): "for the convenience ofparties and witnesses, in the interest ofjustice. " One question is 
whether it is wise to adopt only part of the formula. There is always a risk that adopting verbatim 
a set ofwords used in another context will lead to a mistaken conclusion that the considerations for 
transferring a discovery dispute are the same as those for transferring venue. But the convenience 
ofparties and witnesses does bear on the transfer decision. A variety ofother possibilities have been 
suggested. The choice of words will tum in part on the choice whether to imply a preference for or 
against transfer. Ifit seems desirable to prefer local decision, "compelling reason" could be required. 
The familiar "good cause" would suggest a weaker preference. "[W]hen appropriate" might seem 
neutraL 

An alternative to a general standard might be to identify specific factors in rule language. 
But no list could capture more than a few of the more obvious circumstances, much less express a 
formula for balancing competing concerns. This alternative is not likely to be pursued. 

The Subcommittee also continues to consider the authority to adopt a rule giving a federal 
court in Seattle power to rule on questions raised by a nonparty witness in Miami. Can a court rule 
create this limited form of "jurisdiction!!? Once the ruling is made in Seattle, how is it enforced? 
The Subcommittee believes that there is authority to adopt a transfer rule, and that enforcement of 
the Seattle court's ruling by the court in Miami is appropriate and efficient. It also believes that 
common sense will readily resolve any issues as to the right of the Miami lawyer for the nonparty 
Miami witness to address the court in Seattle, the logistics of filing and argument, and any other 
details that would cause difficulty only to an obstructionist. 

Distant party as trial witness: This question was made prominent by the ruling in In re Vioxx 
Products Liability Litigation, 438 F.Supp.2d 664 (E.D.La.2006). The court found a negative 
implication in Rule 45(c)(3)(A)(ii) that a subpoena may compel a party or a party's officer to appear 
as a witness at trial without regard to the Rule 45(b )(2) limits on the place ofservice. Other district 
courts have responded to this ruling, some adopting it and others rejecting it. The issue is important, 
and it deserves a uniform rule. Strong arguments can be made both ways. 

The Subcommittee intends to recommend a rule amendment that undoes the Vioxx ruling. 
Subcommittee members agree unanimously that the Vioxx court mistook the intent of the Rule 45 
amendments made in 1991. That conclusion does not dictate a revision that restores the original 
intent. It remains to be decided whether a court should have power to compel a party to appear as 
a trial witness. The Subcommittee recognizes the strength of the arguments for recognizing some 
such power, and intends to present an alternative draft that embodies it. But its recommendation is 
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expected to restore the rule that a party can be required to attend trial by traveling only from any 

place where the party resides, is employed, or regularly transacts business in person within the state 

where trial is held. I 


The intended recommendation rests on the belief that in-person testimony ordinarily is not 

especially important in the trial process. Video depositions, or live testimony by contemporary 

transmission from a different place under Rule 43(a), provide satisfactory substitutes. It also rests 

on a fear that a broad power to drag party witnesses around the country may be - and has been 
misused for strategic purposes. The danger is that top-level persons within a public or private 

organization will be subpoenaed, despite being less useful witnesses than other people within the 

organization, in order to impose burdens that conduce to settlement. 


Work is well advanced on an alternative draft that would recognize and regulate authority 
to compel trial testimony by a party or party agents who are not present in the state. The central 
feature of the draft is that it requires a court order; a party-issued subpoena is not available. The 
party requesting the order must show a persuasive reason for compelling the testimony, including 
reasons why other witnesses will not do. (The initial fonnula expressing these factors borrows the 
"substantial need" and "undue hardship" tenns from Rule 26(b)(3), but there is some concern that 
transporting the work -product fonnula to this quite different setting may engender confusion.) The 
court also must consider the alternatives of relying on a video deposition or testimony by 
transmission under Rule 43(a). Further work remains to be done to identifY the persons within a 
party organization who, although not "officers," may be reached by the order. But in any event the 
order is directed to the party, not the officer or other agent, and sanctions for failure to produce the 
witness are imposed only on the party. 

The question ofauthority to establish nationwide subpoena practice is similar to the questions 
raised by the transfer recommendation discussed above and the simplification recommendation 
discussed below. In all three settings, and most directly in the trial-witness setting, some comfort 
may be found in Criminal Rule 17(e)(1), which authorizes service "at any place within the United 
States" ofa subpoena requiring a witness to attend a hearing or trial. 

The most likely recommendation will be to publish the alternative draft for comment, but in 
a fonnat and with a transmission letter that make clear the preference for restoring the state-limits 
reach of a trial subpoena. The ambition is to present an alternative draft so well polished that if 
public comment and testimony establish the superiority of the alternative approach, the draft may 
be so close to the mark that it can be recommended for adoption with no more changes than are 
consistent with adoption without a renewed round of public comment. 

SimplifYing Rule 45: Rule 45 is long. Some of its provisions are near-verbatim repetitions of 
provisions appearing in the core sequence of discovery rules, Rules 26 through 37. The failure to 
understand a provision so simple and so clear as the prior notice provision in Rule 45(b)(1), 
discussed above, illustrates a broader complaint: many lawyers, particularly those who do not often 
engage in federal litigation, get lost in attempting to navigate Rule 45's complexities. And a witness 
confronted with the task of unraveling subdivisions (c) and (d), which under Rule 45(a)(1 )(A)(iv) 
must be included in every subpoena, generally must surrender or consult a lawyer. Evenjudges and 
lawyers who encounter Rule 45 problems with some regularity confess that they often have to reread 
the text carefully to recreate the hard-won understanding produced by earlier readings. 

The 1991 version includes a potential limit on even this reach. Rule 45(c)(3)(A)(iv) 
provides that on timely motion the court must quash or modifY a subpoena that "subjects a person 
to undue burden." The 1991 Committee Note illustrates this provision: "[I]t might be unduly 
burdensome to compel an adversary to attend trial as a witness ifthe adversary is known to have no 
personal knowledge of matters in dispute, especially so if the adversary would be required to incur 
substantial travel burdens." 
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Several approaches to simplification have been considered. One would operate only on Rule 
45 itself, dramatically shortening it by eliminating many ofthe detailed provisions and by governing 
many questions through simple cross-reference to Rules 26 through 37. This approach, although 
developed with care through several revisions, was found too risky. Many ofthe detailed provisions 
in Rule 45 were added to resolve specific problems that had arisen in practice and that had eluded 
consistent or satisfactory resolution. Eliminating those provisions would throw litigants and courts 
back into the same wells of uncertainty, requiring new attempts to emerge. And unadorned cross
reference to the rest of the discovery rules may prove confoundingly opaque. A different approach 
sought to transfer part or all ofthe discovery provisions in Rule 45 back to the discovery rules. The 
final version of this approach transferred the document-production provisions to Rule 34, adding a 
new subdivision to govern requests addressed to nonparties. The Rule 34 approach is consistent with 
carrying forward all of the provisions, and occasional obscurities, of present Rule 45. But it also 
invites revisions for such issues as the time to object or respond, the place of production, 
enforcement procedure, and the like. It can reduce the total volume of words in Rules 34 and 45 
combined by a significant measure. But this approach also was put aside. Practicing lawyers at the 
miniconference thought the possible advantages would be outweighed by the problems oftransition 
and the inevitable risk of unintended consequences. 

The approach to simplification that has survived focuses on what the Subcommittee has come 
to identify as the "three-ring circus" aspect ofRule 45. Three problems have to be addressed: what 
is the reach of a subpoena, and what court issues it within those limits; where is performance 
required; and where what court enforces it. These problems can be simplified by providing that all 
subpoenas issue from the court where the action is pending. The places of performance provided 
in present Rule 45 can be carried forward unchanged, although the current draft does add a provision 
defining the place for producing electronically stored information. Designation of the court 
responsible for enforcing the subpoena also can remain unchanged, although it is expected that any 
recommended draft would integrate the transfer provisions described above. 

Eliminating the formality that directs that the subpoena issue from the court in the place for 
performance raises again the questions about nationwide reach addressed with the proposed transfer 
provision. The Subcommittee believes these questions are not troubling, but continues its research. 

Time to object: One of the questions the Subcommittee considered and put aside addresses the 
provision in Rule 45( c )(2)(B) that requires an objection to a document subpoena to be served "before 
the earlier of the time specified for compliance or 14 days after the subpoena is served." The 
question has been renewed, and will be considered further. The more obvious variations would be 
to seta minimum time allowed for compliance, although that might create separate problems; to 
allow an objection within the time set for compliance if that is longer than 14 days; or, at least for 
discovery subpoenas, to treat non parties in the same way as parties are treated for Rule 34 document 
requests - the time to object or to respond by stating that production will occur is 30 days. 
Additional practical advice on these questions will be welcome. 

Preservation and Spoliation 

The 2006 amendments adding express provisions for discovering electronically stored 
information were adopted in fear that they might be made obsolete by evolving technology before 
they could even take effect, and in recognition that inevitably they must be revisited with continuing 
developments in the hard- and software of computer-based information. Four years after the 
effective date, the 2006 rules seem to be contributing to effective discovery practices, particularly 
when employed in a spirit of party cooperation and effective judicial management. That positive 
conclusion does not belie the need for continuing study and preparation for eventual general revision. 
For the moment, however, attention has focused on the problems raised by the duty to preserve 
information for discovery and trial and the penalty of spoliation sanctions for failing to preserve. 
Those duties existed, and exist still, in a world of paper documents. But destruction is the natural 
course of life for much electronically stored information. Programs are designed to discard unused 

98 



Report to Standing Committee 
Civil Rules Advisory Committee. 
Page 6 

information. Dynamic data bases are irretrievably changed simply by using them. Temporary 
backup systems are scheduled for regular, often short-term recycling. Merely turning on a computer 
can write over information that was released from protection by a "delete" command but retained in 
storage subject to overwriting. Manifold other means of loss abound. 

Uncertainties as to the duty to preserve and fear ofspoliation sanctions have generated great 
concern in large organizations that process huge volumes of information. Some of these concerns 
are now reflected in the design of computer systems not only to meet the organization's operating 
needs but also to address the needs of litigation. However carefully the systems may be designed, 
human decisions still must be made to determine when a litigation-oriented duty to preserve arises 
and to respond by tailor-made preservation responses. Many voices have proclaimed that uncertainty 
leads to vastly expensive over-preservation. And occasionally a voice is heard observing that the 
same duties and uncertainties apply to individuals; the difference is that an ordinary personal injury 
victim, employment discrimination plaintiff, home mortgage foreclosure target, and others, have not 
the slightest idea of their potential obligations. 

Of the many excellent panel presentations at the Duke Conference last May, the panel on 
preservation and spoliation was the only one to present a consensus recommendation. Although 
many details went beyond possible consensus, the panel presented a chart ofthe elements that might 
be incorporated in a preservation rule. They urged that adoption of a directing and protecting 
preservation and spoliation sanctions rule is the most important task the rules committees can 
undertake. Recognizing that the duty to preserve often arises before litigation is actually filed, and 
understanding the doubts whether a general rule ofpractice and procedure for the federal courts can 
properly address conduct before an action is filed in a federal court, they urged that the urgency of 
the need commands bold action. Their suggestion of elements for a rule is attached. 

Additional information is needed. Andrea Kuperman, Judge Rosenthal's rules clerk, has 
researched the case law on preservation obligations in all the federal circuits. The law is consistent 
on some issues, particularly the abstract definition ofthe circumstances that raise a duty to preserve. 
It is inconsistent on other issues, particularly the degrees ofculpability and prejUdice appropriate to 
calibrating spoliation sanctions. Katherine David, rules clerk locum tenens, has worked on an 
outline of other laws that impose preservation requirements. Emery Lee has begun a project to 
determine the actual incidence ofspoliation litigation and sanctions. The results are still preliminary, 
but strongly suggest that spoliation issues are actually litigated in only a tiny fraction of all federal 
actions, while sanctions are still rarer. The slides prepared for his presentation to the Advisory 
Committee in November are attached. Earlier FJC work done to support the Duke Conference 
suggests that spoliation issues arise rather more frequently, perhaps in 2% to 3% of all federal 
actions, but without often leading to motions and dispositions. Many other organizations are 
pursuing empirical work that should shed further light, not only on experience in litigation but on 
the all-important questions ofpre-litigation behavior. It will be very difficult to separate out overall 
information preservation costs incurred by large organizations from the marginal costs incurred in 
redesigning information systems to anticipate the general needs of litigation and in implementing 
preservation programs when circumstances trigger a specific duty to preserve. But sophisticated 
efforts are under way, and there is reason to hope for valuable insights. 

The Subcommittee has begun work on preservation and spoliation issues. It is not clear 
whether it will be possible to develop rules provisions that will be ofany real use. Nor is it entirely 
clear whether there is authority to adopt a good rule if- as seems highly likely - a rule will be 
useful only if it addresses the duty to preserve before any action has been filed. The question of 
authority, however, may depend on the nature of the rules that are developed. As difficult as these 
questions are, the importance of the problems justifies intense effort. Reports abound that large 
organizations are terrified by litigation preservation obligations. The fear ofcase-altering sanctions 
is said to induce disproportionately extensive and expensive preservation efforts. Lawyers agree that 
fear ofsanctions drives behavior, but may add that good behavior is much encouraged by reminding 
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clients that a good case can be destroyed by preservation missteps. Without knowing whether any 

rules can be crafted that will warrant a recommendation for publication, the effort will be made. 


Faced with these difficulties, the most that can be done now is to sketch the most obvious 

issues that might be addressed. Many of the issues can be gathered in three main groups: what 

triggers an obligation to preserve? What is the scope of the obligation once it arises? And what 

sanctions are appropriate for what types of failure to preserve information that must be preserved? 


The federal decisions are unanimous on one point. A duty to preserve information for 

litigation can arise before an action is filed. The general test is that the duty arises when there is a 

reasonable expectation of litigation, or probable litigation. One challenge will be to determine 

whether a rule could be any more specific than this general test. The best reason to address this issue 

may be as part ofprovisions on sanctions. Most particularly, it may be possible to frame expanded 

Itsafe harbor" provisions that, among other considerations, take account ofan organization's overall 

compliance strategies. Good-faith implementation of a reasonably designed compliance program 

could be an important element in the sanctions calculus. 


Identification of the circumstances that trigger a duty to preserve is closely tied to the scope 
of the ensuing preservation. The difficulties encountered by a large organization are noted below. 
But it is important also to remember the challenges that face individual litigants. One example 
suffices. A personal-injury victim may exchange e-mail messages, text messages, and social
network-site po stings with a variety of friends and acquaintances about the events giving rise to the 
injury, the nature ofthe injuries, the progress of recovery, and so on. The thought oflitigation may 
have been present during all of these exchanges. The thought of an obligation to preserve may not 
have occurred. One question is whether it is feasible or desirable to adopt rules that distinguish 
between more and less sophisticated parties, or at least between large-scale complex litigation and 
more routine actions. 

The scope of the duty to preserve presents the most difficult questions during the period 
before an action is filed. After filing, ample tools exist for agreeing on preservation reasonably 
proportional to the needs ofthe action. The most direct provision appears in Rule 26(f)(2), directing 
the parties to "discuss any issues about preserving discoverable information. If Additional provisions 
appear in addressing scheduling orders, Rule 16(b)(3)(B)(iii), pretrial conferences, Rule 16(c)(2), 
and protective orders, Rule 26( c). At this stage, the most important element may well be reasonable 
cooperation of the parties, encouraged by hands-on case management. Many participants in the 
Duke Conference repeatedly emphasized the importance ofthese elements, while lamenting that they 
are not always encountered. 

Before an action is actually filed, the first uncertainty as to the scope of preservation arises 
from indefiniteness of the subject of whatever action if any - is eventually filed. Suppose an 
automobile manufacturer receives a complaint that one of its automobiles left the road, rolled over, 
and caused injuries. What aspects of design, manufacture, distribution, marketing, and post-sale 
behavior might it reasonably expect to be involved? Whatever complaints may be made about the 
guidance provided by notice pleading once an action is filed, this sort of "notice" may be singularly 
unhelpful. And as an actual filing becomes more imminent, it may be that more precise information 
about the nature of the claims becomes available. Does the scope of the duty to preserve shift and 
perhaps expand? 

A more general question would attempt to tie the scope of preservation duties to the scope 
of discovery. It is natural to begin by invoking the broad scope of discovery defined in Rule 
26(b)( 1), including the discovery relevant to the subject matter. ofthe action that may be ordered for 
good cause. But the burdens of preservation may suggest that account also should be taken of the 
proportionality concerns reflected in Rule 26(b )(2). A narrow example would ask whether there is 
a duty to preserve electronically stored information that is not reasonably accessible because of 
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undue burden or cost, Rule 26(b )(2)(B). The more general question asks whether a party can safely 

rely on its own interpretation of the cost-benefit calculus mandated by rule 26(b)(2)(C)(iii). 


Whatever the subject of the information that should be preserved, what sources should be 
"~investigated? Discussions often are framed in terms of identifying "key custodians," those people 

whose files and computer systems are most likely to contain relevant information. Pleas have been 
made for a rule that sets a specific number of key custodians that need be identified and directed to 
preserve, but the variety of circumstances weakens that hope dramatically. 

Once the subject and sources are identified, how far back in time should the preservation 

obligation extend? The design ofjust one component of the automobile involved in an accident, 

such as the braking system, may have evolved over a long series of gradual changes. And for how 

long must the information be preserved - is it enough to make a guess as to the limitations periods 

that would govern the claims, as affected by the substantive theories and the choice of law as 

affected by the choice of court? 


Sanctions for failing to preserve, whenever the duty arose and whatever its scope, are affected 

by the clarity ofthe duty, the intent and degree ofcare exercised, and the consequences for litigation 

by parties whose discovery and trial evidence have been thwarted. This interdependence is, perhaps 

paradoxically, the source ofsuggestions that perhaps the most promising prospect for adopting useful 

rules is to focus on sanctions. Defining the circumstances that warrant sanctions defines the duty 

to preserve by backward implication, and focuses directly on the fears that are so often expressed 

about preservation obligations. 


The first step in thinking about sanctions is to remember the need for care in defining what 

is a "sanction.1I A failure to preserve may be met, for example, by an order extending the time for 

discovery. Or the order may award the costs incurred by the requesting party in attempting to 

reconstruct the lost information from other sources. Are these orders sanctions? Or are they simply 

remedies that should be available no matter how innocent the loss? 


The next step is to address the central issues identified in the cases - the degree of fault in 

failing to preserve, and the extent of the prejudice caused to other parties. This is the area in which 

the cases show dramatic differences, primarily in determining what sanctions are appropriately 

imposed for what degrees of culpability. 


The first step, identifying the degree of prejudice, is inevitably frustrating. Measuring the 

importance of information that is unknowable because it is unavailable is chancy. One indication 

may be the degree of fault - intentional destruction supports a relatively sturdy inference that the 

information was not only unfavorable but also important. But measuring the degree ofcare may be 

affected by obvious importance, even in the face of innocent intent. Suppose the automobile was 

owned by the driver, who allowed it to be compacted as junk. It cannot be known whether 

examination ofthe wreck would have provided valuable information as to the cause ofthe accident. 

But the need to preserve the opportunity to examine should be apparent. Sanctions might be 

measured accordingly - and distinctions drawn between the owner and a passenger. 


The degree offault may be approached almost separately, apart from the degree ofprejUdice. 

Intentional destruction may deserve severe sanctions. The most severe are !lcase terminating" by 

dismissal or default. Some form ofspoliation instruction, either stating a presumption or permitting 

an inference of relevance and importance, seems less severe, but many lawyers view the effect as 

close to conclusive. There may be some uncertainty in drawing inferences ofintent in some cases, 

but once intent is found severe sanctions seem warranted. There is little disagreement on that score. 


Disagreement about sanctions arises at the next step. Suppose a party failed to exercise 

reasonable care in preservation? Or failed to exercise the level ofcare that a normally careless person 

would exercise - was grossly negligent? And what sort ofconduct counts in these assessments 
some case law finds that failure to initiate a prompt litigation hold is, without more, gross 
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negligence. Whether conduct is grossly negligent or only negligent, what sanctions are appropriate? 

Should that depend on the perhaps uncertain estimate of the degree of prejudice? 


Sanctions could be addressed through Rule 37(e), and perhaps other rules. For example, a 

rule could provide that reasonable preservation conduct does not warrant sanctions even if 

discoverable information was lost, and that intentional destruction or failure to preserve does warrant 

sanctions. To be safe, it might also recognize the ambiguity ofsanction decisions in the intermediate 

zones of negligence and serious negligence. A rule expressed in these terms would not directly 

establish rules of conduct for pre-filing preservation. It might be, however, that it would provide an 

important degree of comfort to those litigants who are sophisticated enough to worry about 

preservation obligations. Uniform federal standards might influence state-court standards, enhancing 

the benefits. 


These questions will not soon become the subject of recommended rules. But progress 
toward determining whether to recommend new rule provisions, and what they might be, will be 
advanced by any suggestions that can be provided. 

Rule 26(c) 

The protective-order provisions ofRule 26( c) have been considered at periodic intervals since 
the conclusion ofa years-long effort in the mid-l 990s that included two rounds of public comment 
and concluded with a decision that no revisions were needed. Current research and reconsideration 
have led to a similar conclusion. The case law is remarkably uniform across the circuits, and seems 
to express proper rules on all of the subjects that have come up for consideration. It would be 
possible to express these rules more directly in the text of Rule 26(c). But the possible advantages 
are offset by the risk ofunintended consequences, both in adopting new rule text and in the changes 
in rule text that might be made as a proposal passes through all stages of the Enabling Act process, 
concluding with action or inaction by Congress. Although continuing practice will be carefully 
monitored to ensure that practice is not veering toward excessive - or inadequate - protection, no 
proposals are anticipated in the near future. 

Pleading 

Beginning with the Twombly decision in 2007, and spurred further by the Iqbal decision in 
2009, pleading standards have been moved from a continuing but inactive status on the agenda to 
active consideration. Active consideration does not imply a plan for imminent rules proposals. To 
the contrary, it is better to wait patiently while lower courts work through the ways in which pleading 
practice should be adjusted to meet the concerns expressed by the Supreme Court. Filtering through 
the fine sieve of thousands of pleading decisions may well produce better results than could be 
achieved by attempting to formulate and express revised standards in rule language. Absent some 
external shock, the Advisory Committee prefers to examine developing practice carefully for some 
time to come. Ifexperience shows the value ofnew rules, the revisions will be better supported than 
any that could be achieved by immediately starting the process with specific proposals. 

One sign that appellate courts will contribute to refining pleading standards at a steady pace 
is provided by revised Second Circuit Local Rule 31.2(b), taking effect on December 15,20 I O. This 
rule provides an expedited appeals calendar for appeals from "threshold dismissals, II including
among others - an order dismissing a complaint solely for failure to state a claim upon which relief 
can be granted. The appellant's brief is due 35 days from notification the case has been placed on 
the expedited calendar, the appellee's brief is due within 35 days after that, and a reply brief may be 
submitted within 14 days after that. It seems likely that expedited decision will often follow 
expedited briefing, expanding the lessons to be contributed to any effort to revise the rules. 

The most important question is whether the preference for vigilant delay is well founded. 

Two major bodies of work support the ongoing survey of developing practice. Andrea 
Kuperman continues to update her extensive review ofevolving case law, focusing primarily on the 
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courts ofappeals. The Federal Judicial Center is well along with a rigorous empirical evaluation of 
experience with Rule 12(b)(6) motions to dismiss for failure to state a claim. The project is designed 
to measure the frequency ofmotions to dismiss in periods immediately before the Twombly decision 
and shortly after the Iqbal decision. The rate of granting the motions is included, as well as the 
frequency ofgranting leave to amend, actual amendments, and - when the information is available 
- the fate of the amended pleadings. The work is painstaking, but will provide invaluable 
information when it is completed. It should be particularly useful in separating orders that dismiss 
an entire action on the pleadings from orders that dismiss only parts ofan action. Dismissal ofonly 
some claims - or even some parties - leaves room to restore the parts that have been dismissed 
if further proceedings on the parts that remain support a sufficient complaint. 

Whatever the outcome of the FJC project and other empirical projects, the critics of the 
Twombly and Iqbal decisions are not likely to be satisfied. Measuring the impact on actions actually 
filed does not reveal whether other potential and worthy actions were not filed for fear ofdismissal 
on the pleadings. Nor, if there is any increase in the rate ofdismissals, will the data speak to the 
value-laden questions whether the dismissed plaintiffs should have had access to discovery to gamer 
information needed to plead what may be valid claims. 

Champions of elevated pleading thresholds can frame similar challenges. Ifthe data show 
that motions to dismiss are made more often and that a higher proportion ofthe motions are granted, 
that may be seen as only a beginning. It can be urged that too many actions still slip through into 
discovery, imposing unwarranted costs. Serious proposals have been made that at least as 
articulated, the Twombly and Iqbal decisions do not raise the threshold high enough. 

The central question is not one of pleading etiquette alone. The intense debate focuses on 
how much information a plaintiff must have to be entitled to invoke a court's assistance. The only 
reflection on this question in the present rules appears in Rule 11 (b )(3): the signature on a pleading 
certifies that "the factual contentions have evidentiary support or, if specifically so identified, will 
likely have evidentiary support after a reasonable opportunity for further investigation or discovery ," 
Is this the right standard? How far can administration ofthis standard, or a revised standard, account 
for categories ofcases in which defendants typically control access to critical information cases 
often characterized by "information asymmetry"? Can the appropriate standard for initiating (or 
defending) litigation be better expressed in the rules that focus more directly on pleading standards, 
Rules 8 and 9? 

Deliberations ofthese questions are reflected in several sketches created to illustrate some 
of the most obvious alternatives. A memorandum describing the sketches is attached. 

Looking first to Rule 8(a)(2), the sketches recognize that all choices should remain under 
consideration. The range of possibilities is broad. At one end, a rule could be devised to express 
the literal meaning that never was given to the "no set offacts" dictum in Conley v, Gibson. At the 
other end, rules could be devised to require greater - even far greater - fact detail than seems to 
be required by the Twombly and Iqbal opinions or by the legions of cases interpreting them. 
Choosing among these alternatives, if a choice must be made, will affect the fundamental role of 
private adversary litigation in protecting individual rights and in enforcing public values that public 
enforcers may lack the resources to enforce fully. Expressing the choice in a revised Rule 8(a)(2) 
will be difficult, and inevitably would be followed by a period of renewed uncertainty. 

An alternative to modifying the general standard expressed in Rule 8(a)(2) might be to 
expand the categories ofsubstantive claims that are subject to specific pleading requirements. Most 
ofthe focus is on adding new categories ofclaims to Rule 9(b), which directs that "a party must state 
with particularity the circumstances constituting fraud or mistake. II Prominent candidates include 
cases involving official immunity or conspiracy, the subjects of the Iqbal and Twombly decisions. 
The possibility ofrequiring "heightened pleading" in this fashion has been considered intermittently 
since the Leatherman decision rejected heightened pleading in 1993. The possibility remains under 
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consideration, but has encountered at two least two concerns. One concern is that singling out 

categories of claims by substantive theories strains the limits of a process that is not to abridge, 

enlarge, or modify substantive rights. The other concern is that it will be difficult to determine 

which substantive claims might be listed, and whether a single level of particularity is appropriate 

to each. The list, moreover, could grow long. 


A contrary approach also might be considered, identifYing categories of substantive claims 
that are favored by pleading standards less rigorous than ordinary standards. This approach is subject 
to the same difficulties as attend attempts to single out specific categories for heightened pleading 
obligations. It may be subject to additional objections. Ithas not yet received serious consideration. 

A still different approach to particularized pleading might be to develop a rule depending on 
case-specific judicial controL The particularized statement procedure of Rule 12(e) could be 
expanded beyond its present narrow limits to become a tool that allows a judge to direct pleading 
in sufficient detail to enable effective case management. This approach was studied a few years ago 
and put aside for fear that ill-founded motions would become a routine practice. It may deserve 
further consideration. 

Other approaches focus more directly on one of the animating concerns underlying the 
Twombly and Iqbal decisions, the integration of pleading with discovery. The Court was clearly 
concerned that lax pleading standards may enable plaintiffs to inflict disproportionate discovery 
burde:q.s in pursuing unfounded claims. This concern must be weighed against the prospect that well
founded claims may rest on facts known only to the defendant. It may be possible to devise rules 
that support tightly focused discovery designed to support a relatively detailed complaint without 
imposing severe burdens on the intended defendant. Many variations are possible. Some states 
provide for discovery to aid in framing a complaint before an action is filed. This possibility was 
considered and rejected twice before the Twombly and Iqbal decisions, but may deserve renewed 
consideration. Or a plaintiff might be allowed to file an initial complaint that identifies facts it is 
unable to plead without discovery - access to discovery as to those facts might be available as a 
matter ofright, or only with court permission. Or "pleading discovery" might be deferred until there 
is a motion to dismiss; discovery could be integrated with the motion either by directing the movant 
to specifY what facts need to be pleaded in greater detail or by leaving it to the plaintiff to respond 
by listing facts it wants to discover in aid of an amended complaint. Yet other possibilities might 
be devised. 

Pleading: Legislative Proposals 

Twombly-Iqbal Bills: A year has passed since the last report that bills have been introduced in 
Congress to supersede the pleading decisions in the Twombly and Iqbal cases. Revisions and new 
bills have been introduced since then. The central features of the bills are similar. In one way or 
another, the purpose is to restore pleading practice to what it was on May 20,2007, the day before 
the Twombly decision. And the role of the Enabling Act process is expressly recognized by 
providing that the reestablished pleading practice will terminate upon adoption of new pleading 
standards through the Enabling Act. The Rules Committees' response embraces the recognition of 
the Enabling Act process, but also urges that legislation appears unnecessary and very risky. The 
lower courts are working their way toward an understanding of what the Twombly and Iqbal 
decisions mean; there is little sign ofpro blems that might warrant rushing to respond by means faster 
than the designedly deliberate pace of the Enabling Act. And the courts' progress toward the next 
thoughtful step would be disrupted by the doubts and uncertainties that must inevitably follow any 
available legislative formulation. 

Other Pleading Bills: Other bills address pleading standards or closely related procedures in specific 
kinds of cases. Two recent bills are attached. 

The first, S. 3728, 111 th Congo 2d Sess., amends the design-protection statute, 17 U.S.c. § 
1301 et seq., primarily to establish protection for fashion designs. Section 2(g) amends § 1321 by 
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adding a new subsection (e) requiring a claimant in an action for infringement to "plead with 

particularity facts establishing" design protection, infringement, and availability of the design "in 

such location or locations, in such a manner, and for such duration that it can be reasonably inferred 

from the totality of the surrounding facts and circumstances that the defendant saw or otherwise had 

knowledge of the protected design." The court is directed to consider the totality of the 

circumstances in considering whether a claim for infringement has been adequately pleaded. 


The second bill, S,__, is inspired by the "anti-SLAPP" statutes adopted in several states. 
"Strategic Lawsuits Against Public Participation" are the target. The fear is that litigation is brought 
to stifle the exercise of free-speech rights. Section 4 is broad and brief enough to be quoted in full: 
"Any act in furtherance of the constitutional right of petition or free speech shall be entitled to the 
procedural protections provided in this Act." Section 5 provides a "special motion to dismiss." The 
movant must make "a prima facie showing that the claim at issue arises from an act in furtherance 
of the constitutional right of petition or free speech." If the movant carries this burden, the 
responding party has the burden "to demonstrate that the claim is both legally sufficient and 
supported by a sufficient prima facie showing of facts to sustain a favorable judgment." Filing the 
special motion stays discovery proceedings unless the court orders specified discovery. The court 
is directed to provide an expedited hearing, and to issue a ruling as soon as practicable. Perhaps in 
an effort to clarify the "prima facie showing" language, this subsection provides that" [t]he parties 
may submit the pleadings and affidavits stating the facts upon which the liability or defense is 
based." Dismissal "shall be with prejudice." The movant has a right of immediate appeal from an 
order denying the special motion in whole or in part. (There is also a special motion to quash 
discovery, request, or subpoena for "personally identifying information" sought in connection with 
an action arising from an act in furtherance ofthe constitutional right ofpetition or free speech. One 
apparent application would be to deny discovery aimed at identifying an anonymous blogger.) 

The pleading procedure provided by the fashion-design statute is substance-specific, as part 
of the original legislation creating the new right. The anti-SLAPP bill presents somewhat different 
questions, but again the tie between new procedures and substance is unmistakable. The special 
motion to dismiss includes elements that are familiar from other legislation, such as the automatic 
stay ofdiscovery. Provisions that establish docket priorities and direct prompt decision are familiar 
from past bills and not a few laws. But there also are manifest ambiguities that would be ironed out 
- ifat all- only after a considerable period ofuncertainty. What is a "prima facie showing"? Just 
what blend of pleading and summary-judgment practice is contemplated? What is the standard of 
decision the court is directed to explain the reasons for granting or denying the motion, but that 
does not explain what reasons are appropriate. Does the provision that dismissal shall be with 
prejudice imply that leave to amend cannot be granted? 

These issues are similar to those presented by many bills. Most of them do not become law. 
Some do. The Rules Committees are often asked for comment. It may be useful for the Rules 
Committees to develop a general response that describes and gives examples ofthe problems created 
by legislatively imposed pleading standards, both in Rules 8 and 12 and in specific categories of 
cases, such as anti-SLAPP suits. It may not be satisfying to say continually that Congress should not 
enact rules ofprocedure, that it should honor its longstanding deferral to the resources and wisdom 
of the Enabling Act process. And even if Congress defers, what are the Rules Committees to do if 
they are uncertain whether specific substantive rights deserve or require departures from the "general 
rules of practice and procedure" contemplated by § 2072(a)? For that matter, how well will this 
approach work, for how long, if the Committees regularly conclude that it is better to stick with the 
general trans substantive rules? And at what point in the legislative process should the Committees 
ask for deference - so they can consider every procedure proposed in every bill, no matter how 
uncertain the prospects for enactment? Only after enactment? At some indeterminate point in 
between? 

An alternative to considering each proposal in the Enabling Act process would be to attempt 
to provide help to Congress in drafting the best possible legislation. But how is that to be done? It 

105 



Report to Standing Committee 
Civil Rules Advisory Committee 
Page 13 

would hardly do to pursue the complete process through consideration by the Supreme Court and 

submission to Congress, not as adopted rule but as legislative advice. At what point would the 

process be cut short? Is it even feasible, or desirable, to ask a full Advisory Committee to make 

recommendations? ffnot - and "not" seems the better answer how is the advice to be framed? 

What are the means of offering or pressing it? How can the Committees be protected against 

political efforts to gain support by proclaiming Committee approval for provisions the Committees 

would never approve? 


Clear-cut answers to these and a host of related questions may not be possible. But it may 
be useful to engage in an open discussion ofthese problems, now and into the future. Any guidance 
that can be provided, however general, will be useful. 

Duke Conference Subcommittee 

A Subcommittee chaired by Judge John Koeltl has been formed to carry through the impetus 
for further work developed at the Duke Conference last May. The welter of ideas generated at the 
Conference suggest four major paths to follow. Many ideas fit easily within present rules, and focus 
on the need for fostering best practices by education of the bench and bar, development of manuals 
and pocket guides, and similar efforts. Other ideas may provide a foundation for pilot projects. 
Others may provide a focus for further empirical research. And still others may provide an impetus 
for revising the Civil Rules. 

The Subcommittee began its deliberations by asking whether the time has come to abandon 
the basic framework established when the Civil Rules were first created in 1938. Participants at the 
conference provided general and rather strong support for carrying forward the basic elements of 
notice pleading, searching discovery, and summary judgment. It is always important to ask whether 
general acceptance rests on familiarity, on the need to believe that what we do as lawyers and judges 
is worth doing and is done well, and on the difficulty of suggesting worthy alternatives. But it does 
not seem the time has yet come for the next major revolution in civil procedure. 

The Federal Judicial Center is hard at work on education programs for judges. It is revising 
pocket guides to reflect developing best practices. And it has had a hand, in cooperation with the 
Committee on Court Administration and Case Management, in developing the newly released 
Second Edition ofthe Civil Litigation Management Manual. The Manual is maintained in an on-line 
version, and it may prove possible to incorporate some of the good ideas generated at the Duke 
Conference into the Manual on an ongoing basis. Initiatives are under way to determine how best 
to offer ideas to CACM for its consideration. 

Pilot projects can be useful in testing new procedures before adopting them for general use. 
It is important that a pilot project be planned in ways that facilitate careful empirical evaluation of 
the results, so that evaluation does not depend on the general impressions ofthose most immediately 
involved. Here too the Federal Judicial Center can provide great support in aid of rigorous design 
and evaluation. The quest for possible subjects is under way. 

Empirical projects are being pursued by independent groups. Several are sponsored by the 
Institute for the Advancement of the American Legal System, whose earlier projects provided 
support for many ideas presented at the Duke Conference. Their work in examining state-court 
procedures and comparing them with federal procedures has been an important source ofinformation 
and will continue to provide important information. The RAND Institute and other groups also have 
contributed valuable information and will continue to do so. Still other groups, some of them bar 
groups, also will help. 

The number of rules proposals is broad. Many of them focus on pleading and discovery. 
Some of the discovery questions are being considered by the Discovery Subcommittee chaired by 
Judge David Campbell, as described above. Others will be studied in the future. Many other 
proposals addressed pleading standards, presenting questions that in part are independent of 
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discovery practice but also are in part interdependent with the role of discovery. The modes of 
pursuing pleading questions and the variety of discovery questions will likely involve 
subcommittees, most obviously the Discovery Subcommittee and the Duke Conference 
Subcommittee. 

Many other rules are touched by suggestions made at the Conference, beginning with Rule 
1. A "menu" of the more workable suggestions is attached to illustrate the range of possibilities, 
including many ofthe more specific discovery proposals. The list is not complete; worthy candidates 
for inclusion will be welcome. 

Pattern Discovery 

One ofthe ideas presented at the Duke Conference was that discovery practices would benefit 
from development of standard interrogatories and document requests that are available for routine 
and presumptively proper use in specific categories of litigation. A team formed by the National 
Employment Lawyers Association, including strong representation of both plaintiff and defense 
lawyers, has begun work on drafting models for individual employment claims. Ifmodels acceptable 
to both sides can be developed - and they have high expectations of success they may provide 
an occasion for a pilot project. Other means ofimplementation may be found. And success may well 
spur similar efforts by lawyers who specialize in other areas of litigation. It is not clear whether or 
when this work will lead to revisions in the Civil Rules, but the Advisory Committee is paying close 
attention to the work. 

Civil-Appellate Rules Issues 

The Appellate Rules Committee and the Civil Rules Committee have formed a joint 
subcommittee to study questions that overlap these sets of rules. Two proposals are under 
consideration. 

The first proposal involves Appellate Rule 4, addressing possible uncertainties as to appeal 
time when a court enters an order granting a post-judgment motion that has suspended appeal time 
but the order contemplates action that may not be completed before appeal time has run out if the 
order granting the motion restarts appeal time. Itmay be that an eventual recommendation as to Rule 
4 will suggest parallel revisions of Civil Rule 58. These questions may be resolved soon. 

The other proposal addresses the question of "manufactured finality. n A party may wish to 
appeal an important ruling that does not lead to a final judgment and that does not lead to 
appealability under such familiar means as a partial final judgment under Civil Rule 54(b) or 
interlocutory appeal by permission under 28 U. S.C. § 1292(b). It seems to be generally accepted that 
an appealable final judgment can be Ilmanufactured ll by securing dismissal with prejudice ofevery 
claim presented by every party to the action. Most courts refuse to allow a would-be appellant to 
manufacture finality by dismissing other claims without prejudice. The middle ground that remains 
under study involves the question of IIconditional prejudice. II Should a party be able to establish 
appealability by dismissing all claims with prejudice, so that affirmance will conclusively end the 
action, but on terms that allow the dismissed claims to be revived on reversal of the ruling that 
spurred the appeal? This question is intriguing and difficult. It is being actively pursued. 
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Pleading-Discovery Approaches 

This memorandum provides an incomplete and preliminary overview of some of the 
approaches that might be considered in reacting td the continuing expressions ofconcern about the 
development ofpleading practices in response to the Twombly and Iqbal decisions. Incomplete both 
for want of imagination and for fear of unseemly proliferation. Preliminary because practice 
continues to evolve, and more importantly because even the first rigorous efforts to evaluate practice 
are still under way. 

The Federal Judicial Center remains hard at work on its project. Tentative evaluations may 
be available in time for the November meeting, but final analysis will require more time. 

Andrea Kuperman's massive survey of lower-court decisions, focusing primarily on the 
courts of appeals, continues to grow. Many will find it - at least in large part - reassuring. But 
not even scores ofappellate opinions can provide clear evidence ofwhat is happening in law offices 
and in the district courts. It is easily possible that in the end the cases will seem to have done as 
good a job of integrating the Supreme Court's pronouncements into working practice as could be 
done by amending any Civil Rule. But it is important to continue to focus on these questions so as 
to be ready to propose rule amendments if the need appears. 

PLEADING: CLAIM 

An obvious place to begin is with Rule 8(a)(2). Even if some need appears to propose rule 
amendments, Rule 8 must be approached carefully. No matter what words might be chosen, the 
message would be ambiguous in ways that a Committee Note could not cure. Even if it were 
announced that the new language was intended to enshrine exactly the meaning ofthe Twombly and 
Iqbal opinions as elaborated by the lower courts, disputes would remain as to just what that meaning 
might be. If instead the purpose were to redirect in some way the paths taken by the lower courts, 
greater uncertainty and likely some real confusion - would follow. The manifest vulnerabilities 
of almost any Rule 8 proposal would support cogent protests by any group that feared adverse 
effects, and there might be many such groups. Still, Rule 8 must hold a high place on any agenda 
for addressing pleading standards. 

Restore What Never Was: Some ofthe reactions to the Twombly decision seem to ask for restoration 
of the dictum in Conley v. Gibson that a complaint may be dismissed for failure to state claim only 
if "it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim that 
would entitle him to relief." The plea for restoration in turn seems to ask that these words be taken 
literally. Most courts, at least, did not take the literal meaning. But Rule 8 might be redrafted in an 
attempt to restore a standard that never was: "a short and plain statement giving notice ofthe claim." 

Restore What Was: A more realistic approach might attempt to restore pleading practice as it was 
on May 20, 2007, the day before the Twombly decision. This approach is more realistic only if it 
is accepted that there can be no precise definition of the practice in place at the time Twombly was 
decided. The idea would be to "go back to doing whatever it was you were doing, and continue to 
develop pleading practice without regard to anything in the Twombly or Iqbal decisions that might 
point you in a different direction." Even then it is difficult to believe that lower courts, recalling the 
Twombly and Iqbal opinions, could in fact recreate whatever they would have done had those cases 
never gone to the Supreme Court. But the attempt could be made. Two simple drafting possibilities 
are: 

Republish present Rule 8(a)(2), with a Committee Note disavowing plausibility, context, 
judicial experience, and common sense. Explaining that it was messy, all those things counted, but 
it doesn't do to say so. 
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"a short and plain statement of the claim, showing that the pleader is may be entitled to 
relief." 

"Notice RIus": The ABA Section ofLitigation paper, "Civil Procedure in the 21 st Century" proposes 
this as a mid-ground between their perception ofTwombly-Iqbal standards and the notice pleading 
practice that prevailed on May 20, 2007: 

"A complaint shall allege facts based on knowledge or on information and belief that, along 
with reasonable inferences from those factual allegations, taken as true, set forth the elements 
necessary to sustain recovery." 

Twombly-Iqbal in Rule Speak: Another approach would reflect basic agreement that the time had 
come to raise pleading standards to some extent - that the Court was right to make the attempt, and 
also right to express the new approach in capacious language leaving the way open for lower-court 
improvisation on the way to hammering out new standards through a common-law process. 
Although the opinions are written as opinions, not in an attempt to mimic rule language, some of the 
key words could be absorbed into Rule 8. These are among the possibilities: 

"a short and plain statement showing a plausible claim for relief." 

"a short and plain statement of facts and context showing the pleader is entitled to relief' 

"a statement of non-conclusional facts, direct or inferential, showing the pleader is entitled 
to relief' 

"a short and plain nonconclusory statement showing the pleader is entitled to relief' 

"a short and plain statement ofa transaction or occurrence showing'" ... *.,,1 

"a short and plain statement of acts or events showing * * *" 
"a short and plain nonconclusory statement ofgrounds sufficient to provide notice of(a) the 

claim and (b) the relief sought,,2 

"a short and plain statement, made with particularity, of all material facts known to the 
pleading party that support the claim creating a reasonable inference that the pleader is plausibly 
entitled to relief," defining "material fact" as "one that is necessary to the claim and without which 
it could not be supported.") 

J An early draft ofRule 8(a)(2) required a "statement of the acts and occurrences upon which the 
plaintiff bases his claim or claims for relief." Without "showing that the pleader is entitled to relief," 
this would be quite relaxed. 

2 This is the proposal of the New York State Bar Association Special Committee on Pleading 
Standards in Federal Litigation; see letter of July 13,2010, Samuel F. Abernethy, Esq., to Judge 
Mark R. Kravitz. Bringing "notice" into rule text is evocative, perhaps too evocative - it may 
imply a more general relaxation of pleading standards than actually existed before Twombly and 
IqbaL 

3 This is the proposal of Lawyers for Civil Justice, DR!, the Federation of Defense & Corporate 
Counsel, and the International Association of Defense Counsel. 
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More than Twombly-Iqbal: "The party that bears the burden of proof with respect to any claim or 

affirmative defense must plead with particularity all material facts that are known to that party that 

support that claim or affirmative defense and each remedy sought, including any known monetary 

damages. A material fact is one that is essential to the claim or defense and without which it could 

not be supported. As to facts that are pleaded on information and belief, the pleading party must set 

forth in detail the basis for the information and belief."4 


Variations on Facts: Although the label is likely to prove controversial, Rule 8 could be pushed in 

the direction of something that could be called "fact pleading." The second of the three variations 

shown here approaches Code pleading; the first and third are designed to make it easier to disclaim 

any intent to revive indeterminate distinctions between "fact," "ultimate fact," and "evidence." 


"a short and plain statement of facts showing that the pleader is entitled to relief." 

"a short and plain statement of facts constituting the claim" 

"a short and plain statement of the claim, including facts showing that the pleader is entitled 

to relief' 


Elements Pleading: Occasionally it is suggested that a pleader should be required to plead the 
elements of the claim: "a short and plain statement of the elements of the claim." 

Pre-filing pleading: Alan Morrison's Duke Conference paper proposes an approach to situations in 
which the defendant has control of fact information required to state a claim. Iqbal as would-be 
plaintiff, for example, could submit a letter or draft complaint to the defendant alleging that they 
ordered the challenged practices. If the defendants do not supply information in their control 
showing how the policies were established, they would be barred from challenging the complaint 
for failure to allege specifically facts connecting them to the orders. A mere blanket denial would 
not do, because there is likely to be a paper or e-mail trail. But if the defendants present evidence 
countering the claims, then the plaintiff must present "some basis * * * to avoid dismissal, rather like 
a mini summary judgment." 

Reverse Pleading Burdens: Professor Miller suggests that if the plaintiff alleges the inaccessibility 
of critical information and "articulates a reasonable basis for the information's existence and the 
defendant's control over it," "it might be reasonable to reverse the pleading burden and require the 
defendant to make the needed material available to the plaintiff along with whatever explanation it 
thinks appropriate." The court could allow further discovery. 60 Duke L.J. 1 at 110. 

Appellate Review: Professor Miller asks whether the "subjective appraisals" that inhere in 'Judicial 
experience and common sense" will lead to diluted appellate review. Need the rules be amended to 
ensure continued de novo review of dismissals for failure to state a claim? 

RULE9(B) 

From time to time thought has been given to adopting "heightened pleading" standards for 
specific kinds ofclaims, expanding the Rule 9(b) requirement that "fraud or mistake" be stated "with 
particularity." (Rule 9(c) also requires that a party denying that "a condition precedent has occurred 
or been performed * * * must do so with particularity.") One reason to hesitate has been concern 
that picking out specific claims might seem to imply substantive choices. Requiring greater fact 
information to allow a claim past the Rule 12(b)(6) threshold into the heavenly fields ofdiscovery 

4 This is ACTLIIAALS Pilot Project Rule 2.1. 
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might seem to reflect a judgment about the relative desirability of enforcing that kind of claim. 
Although this concern must be taken seriously, there are powerful arguments that the purpose is as 
much procedural as the purpose oforiginal Rule 9(b). (The original procedural purpose ofRule 9(b) 
may not be entirely clear, but any obscurity may bolster the argument that some blend of real-world 

. procedural concern with substantive concerns is proper under the Enabling.Act) 

Greater difficulty might arise in deciding just which claims to embrace in heightened 
pleading standards. Broad informal consultation might establish a tentative list. Actual choices for 
development might be supported by miniconferences or a general request for public comment before 
any specific rule or set of rules is proposed. 

Implementation by drafting would be influenced by the direction taken. If the revised rule 
_ 	 simply expanded the categories ofclaims that must be stated "with particularity ," the main challenge 

would be finding a way to identify the claims. Would it suffice to list "antitrust" claims, or should 
a more specific list of statutes be adopted? Some categories might be relatively easy to specify 
civil RICO would be an example. But what of "environmental" claims - statutory, common-law 
(e.g., nuisance), or perhaps administrative? "Institutional reform"? Even the familiar example of 
claims likely to encounter an immunity defense could prove tricky; qualified or absolute official 
immunity to federal-law claims might be clear enough, but what ofparallel immunities to state-law 
claims? Sovereign immunity, domestic or foreign? More exotic immunities? 

Finally, a quite different Rule 9(b) question may be found in the Iqbal opinion. Rule 9(b) 
provides that "[m ] alice, intent, knowledge, and other conditions ofa person's mind may be alleged 
generally." The Court rejected the argument that this provision makes adequate a bare allegation of 
"intent." '" [G ]enerally' is a relative term. * * * It does not give * * * license to evade the less rigid 
- though still operative - strictures of Rule 8." The task ofpleading greater supporting detail for 
an allegation of intent is daunting, and is encountered frequently. Discrimination claims provide a 
common example. This question may deserve close attention. 

REVERSE RULE 9(8): SPECIAL RELAXED PLEADING RULES 

Rather than expand the categories ofclaims that must be pleaded with particularity, whether 
in Rule 9(b) or in new rules, a reverse approach might be taken. Pleading standards could be raised 
for most claims, retaining relaxed notice pleading for specified claims. Individual discrimination 
(at least in employment: what of "class-of-one" equal-protection claims?), intent to discriminate, 
"civil rights," claims based on facts inferred from circumstance, and others could be listed. One 
problem will be finding categories that can be kept within meaningful bounds - "civil rights" is a 
pretty loose concept. It would be difficult to draft in terms that focus directly on information 
asymmetry, on "favored" claims, or "real people" claims. It would be possible to adopt an express 
pro se rule - but that might tempt lawyers to suggest a limited advising role at the beginning, to be 
followed by explicit representation later on. And past discussions have generally concluded that it 
is better to hold pro se parties to some semblance of the general pleading rules, perhaps with help 
from local forms and often with help from sympathetic judges. 

OFFICIAL IMMUNITY 

, The recurring problem of official immunity pleading is difficult to address by focusing on 
the complaint. Perhaps the most feasible approach would be to require pleading with particularity 
whenever an individual-capacity claim is brought against a "public officer or employee sued in an 
individual capacity for an act or omission occurring in connection with duties performed on a public 
employer's behalf." 
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An alternative approach would call for a reply, in the practice made famous by the Fifth 
Circuit. The rule might be framed as a Rule 9(b)(2), or as a Rule 7(a)(8), or something still different. 
The major difficulty with the Rule 7(a)(8) approach might be that plaintiffs would often overlook 
it. But it would be easy to draft ifthe reply is optional: "(8) a reply to an official immunity defense." 
If the reply is mandatory, there would be a cross-reference in Rule 7(a)(7), and a new Rule 9(b)(2): 
"(2) Reply to [Official] Immunity Defense. Ifa defense of [official] immunity is made [to a claim J, 
the claimant must respond by a reply that states with particularity the circumstances that defeat 
immunity." "Official" is placed in brackets to indicate one of the drafting dilemmas - what sorts 
of immunity should be covered? Should the rule be framed explicitly in tenus of an individual
capacity claim against a public officer or employee, etc.? "Official" itself would lead to such 
questions as Eleventh Amendment "immunity," claims against foreign sovereigns, and various 
immunities under state law. Without "official," all sorts of questions would arise: workers' 
compensation immunity? Charitable immunity ifit exists anywhere? Family immunities, if they 
exist anywhere? Even such things as immunity from attachment or the like? 

RULE 12(D) 

Rule 12(d) might serve better than Rule 56 as the location for a rule allowing a party 
opposing a claim to make what in effect is a preliminary motion for summary judgment. The motion 
would rely on matters outside the pleadings to challenge facts poorly pleaded, facts omitted, and 
perhaps facts "well pleaded." The pleader would have an opportunity for discovery similar to that 
provided by Rule 56 before responding to the motion. A rough draft: 

(d) Preliminary Summary Judgment. A party [opposing a claim] may combine a 
motion under Rule 12(b)( 6) or 12( c) with a preliminary motion for summary 
judgment under Rule 56. The movant may show there is no genuine dispute 
as to material facts that are required to support the claim or that defeat the 
claim. The court must allow the nonmovant a reasonable opportunity for 
discovery on the facts asserted by the movant before ruling on the motion. 

(It would be possible to carry forward some version of present Rule 12( d), which gives the 
court the choice between treating the pleadings motion as one for summary judgment by undertaking 
to consider the "matters outside the pleading." Or discretion to refuse to allow a premature Rule 56 
motion could be expressed directly. The advantage of treating it as a Rule 56 motion is to pick up 
the full Rule 56 procedure from the beginning. Less elliptical drafting also may be desirable, but 
might encounter the reluctance to refer directly to the Rule 56 moving burdens that shaped new Rule 
56.) 

RULE 12(E) 

We might consider reviving earlier Rule 12( e) proposals. The rule could focus on directing 
a more definite statement for the purpose of facilitating pretrial management, including initially 
limited discovery to support more precise pleading. Professor Miller describes this as a "Motion to 
Particularize a Claim for Relief," allowing a plaintiff to anticipate a motion to dismiss by moving 
for "plausibility discovery." 60 Duke LJ. I, 112-113. 

RULE 12(8): TIED TO DISCOVERY 

A great part of the dismay engendered by the Twombly and Iqbal decisions arises from 
concerns about "infonuation asymmetry." The concerns tend to focus on categories of claims
product liability, some fonus of employment discrimination, and so on. Plaintiffs, it is argued, 
typically lack access to infonuation controlled by defendants and necessary to satisfy higher pleading 
standards. The need to support adequate pleading by discovery to elicit infonuation controlled by 
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the defendant might be built into Rule 12. The provision could focus only on 12(b)(6). Discovery 
may be needed to respond to other 12(b) motions, but it may be better to leave that to present 
practice. Discovery also may be needed to respond to a motion under Rule 12(c) or (t). The idea 
would be to allow - probably not require - the court to permit discovery for the purpose of 
improving the pleading before ruling on the motion. 

Placing this approach in Rule 12 will prove awkward. The enumeration of Rule 12(b) 
motions as (1) through (7) is more a list than a sequence of paragraphs. The best approach might 
be to add a new subdivision after Rule 12(t) - subdivisions (g) and (h) do not have the same sacred 
identification as 12(b )(6) or even 12(c), and subdivision (i) was created in 2007 by the Style Project. 
So a new Rule 12(g) might look something like this: "(g) Discovery in Aid ofPleading. Before 
ruling on a motion under Rule 12(b),(c), or (t), the court may allow discovery [under Rules 26 
through 37] to aid [more detailed pleading] [amendment of the pleading]." 

RULE 27.1 DISCOVERY IN AID OF PLEADING 

Discovery in aid of pleading might be fit into Rule 26, but Rule 26 is already too long. It 
could be fit into present Rule 27, but perpetuation of testimony is a distinct problem and drafting 
would likely be more complicated. A new Rule 27.1 may be the simplest approach. 

The first question will be whether to provide for discovery before filing an action. There are 
several state-law models. In addition, the ACTLIIAALS Pilot Project Rules include a detailed 
provision, set out in the Appendix, that provides a helpful illustration. The most persuasive reason 
to move in this direction may be the plaintiff who does not know the identity of the defendant 
which officer in a large police department shot the plaintiff s decedent? Which company made the 
exploding dynamite cap? Discovery could be limited by requiring showings that the plaintiff has 
exhausted reasonable alternatives for finding the information, the plaintiff can state all elements of 
a claim apart from identifying the defendant, and there are good reasons to impose the burdens of 
discovery on the person asked for tjle information. This possibility has been twice suggested during 
earlier rounds of discovery work, and was quickly rejected each time. It may not prove any more 
popular now, but reconsideration may be appropriate ifelevated pleading requirements create a risk 
that valid claims will frequently be defeated for lack of access to information controlled by the 
defendant. (The ABA 21 st Century Proposals would allow pre-complaint discovery only to 
determine the identify of the defendant.) 

An alternative is to provide discovery in aid offraming a claim after an action is commenced 
by filing a complaint. Discovery might be made available by allowing the plaintiff to file an 
incomplete complaint, specifically designating items on which discovery will be sought to support 
better-informed pleading. The defendant could respond by providing information without waiting 
for discovery, by agreeing to discovery, or by opposing discovery for stated reasons. Or discovery 
might be provided only after a motion challenging the claim ( or defense). This approach comes 
closest to something that might be fit into Rule 26, perhaps with a cross-reference in Rule 12: the 
point would be to emphasize the authority to limit discovery to specific matters needed to support 
"better" pleading. 

The ABA proposals include: "The court may permit focused post-complaint discovery in 
those limited cases where, because of the nature of the case, the plaintiff does not have access to 
sufficient information to satisfy the" pleading standard." Examples are antitrust cases and 
discrimination cases where intent is an element of the claim. 

113 



Fixing Twombly & Iqbal -7

INITIAL DISCLOSURE 

Pleading and discovery may overlap in a different way. Early disclosure of facts might be 
accomplished immediately after the papers that are called "pleadings," by obligations of unit at era I 
disclosure. This approach might address the concerns that underlie the Twombly and Iqbal decisions 
by providing a secure foundation for guiding or eliminating discovery, while reducing fears that 
evaluation of "plausibility" in light of "judicial experience and common sense" will devolve into 
poorly supported speculation about the "facts" that have been pleaded and the inferences that can 
be drawn from them. 

PLEADING IN RESPONSE 

It will be difficult to improve on the drafting of Rule 8(b) to meet the frequent complaints 
that defendants deny too much, too casually. Rule 8(b )(2) requires that a denial fairly respond to the 
substance ofthe allegation. (3) requires that a party that does not intend to deny all allegations "must 
either specifically deny designated allegations or generally deny all except those specifically 
admitted." (4) requires that a party admit the part of an allegation that is true and deny the rest. If 
a true fact is pleaded with characterizations, adverbs, or adjectives, the answer must admit the fact 
even while denying the characterization, adverbs, or adjectives. Rule II enforces this duty; indeed 
the safe-harbor provision, 11 (c )(2), specifically includes defenses and denials. The safe harbor may 
make it difficult to make much use of Rule 11 in this context, but amendment of Rule 11 may not 
be a satisfactory approach. 

. Defendants defend their practices by arguing that plaintiffs cause the problem by 
overpleading and by violating the separate-statement requirement of Rule 1 O(b). In effect, they 
assert it is unfair to impose on defendants the work of picking through the mess made by sloppy 
pleading. Again, it will be difficult to draft a satisfactory rule to promote clearer pleading. Anything 
done to perpetuate the Twombly and Iqbal decisions may actually make this problem more difficult. 

So: Is there anything reasonable to be done? One comment in the ABA survey suggested 
whatever Rule 8(a) requires, good fact pleading could be useful as a request for admissions, and 
laments that defendants do not respond as Rule 8(b) requires. That sounds good. But is it possible 
to get there? 

PLEADING AFFIRMATIVE DEFENSES 

Plaintiffs complain that defendants thoughtlessly add long lists of affirmative defenses to 
their answers, providing nothing more than the words that identify the theory. Something more 
could be required. 

Two examples from present Rule 8( c) illustrate the range of pleading possibilities. A 
defendant may plead comparative negligence _. is there any reason to require greater detail than we 
require of a plaintiff pleading negligence? Or a defendant may plead laches - should it not have 
to plead something to support the elements ofunreasonable delay and actual prejudice in defending? 

The range ofdesirable pleading practices may not be as broad as it is for complaints, but it 
is not much narrower. If anything is to be done, it may be better to avoid any attempt to provide 
specific pleading directions for specific affirmative defenses. There are far too many affirmative 
defenses, most of them not listed in Rule 8( c). 

One illustration can invoke all of the possible variations in [re]drafting Rule 8(a)(2): "In 
responding to a pleading, a party must affirmatively state in short and plain terms any avoidance or 
affirmative defense * * *." 
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ApPENDIX 

ACTLIIAALS Pilot Project Rule 

3.1 On motion by a proposed plaintiff with notice to the proposectdefendant and opportunity to be 
heard, a proposed plaintiff may obtain precomplaint discovery upon the court's determination, after 
hearing, that: (a) the moving party cannot prepare a legally sufficient complaint in the absence ofthe 
information sought by discovery; (b) the moving party has probable cause to believe that the 
information sought by discovery will enable preparation of a legally sufficient complaint; (c) the 
moving party has probable cause to believe that the information sought is in the possession of the 
person or entity from which it is sought; (d) the proposed discovery is narrowly tailored to minimize 
expense and inconvenience; and (e) the moving party's need for the discovery outweighs the burden 
and expense on other persons and entities. 

3.1 The court may grant a motion for precomplaint discovery directed to a nonparty pursuant to PPR 

3.2 Advance notice to the nonparty is not required, but the nonparty's ability to file a motion to 
quash shall be preserved. 

3.3 If the court grants a motion for precomplaint discovery, the court may impose limitations and 
conditions, including provisions for the allocation ofcosts and attorneys' fees, on the scope and other 
terms of discovery. 
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AUTH£r-..:nCAT£o9 
us, GOV£RNMI:NT 

I.... FORMATION 

GPO 

111TH CONGRESS H R 4364 
1ST SESSION 

To protect first amendmcnt rights of petition and free speech by preventing 
States and the United States from allowing meritless lawsuits arising 
from acts in furtherance of those rights, commonly called "SI~Ps", 
and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

DECEl\IBER 16, 2009 


Mr. COHEN introduced the following bill; which was referred to the Committee 

on the Judiciary 


A BILL 

To protect first amendment rights of petition and free speech 

by preventing States and the United States from allowing 

meritless lawsuits arising from acts in furtherance of 

those rights, commonly called "SLAPPs", and for other 

purposes. 

1 Be it enacted by the Senate and House of Representa

2 tives of the United States ofAmerica in Congress assembled, 

3 SECTION 1. SHORT TITLE. 


4 
 This Act may be cited as the "Citizen Participation 

5 Act of 2009". 

6 SEC. 2. FINDINGS. 

7 The Congress finds and declares that
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(1) the framers of our Constitution, recognizing 

participation in government and freedom of speech 

as inalienable rights essential to the survival of de

mocracy, secured their protection through the First 

Amendment to the United States Constitution; 

(2) the communications, information, opinions, 

reports, testimony, claims and arguments that indi

viduals, organizations and businesses provide to the 

government are essential to wise govern:r;nent deci

sions and public policy, the public health, safety, and 

welfare, effective law enforcement, the efficient oper

ation of government programs, the credibility and 

trust afforded government, and the continuation of 

America's representative democracy; 

(3) civil lawsuits and counterclaims, often 

claiming millions of dollars in damages, have been 

and are being filed against thousands of individuals, 

organizations, and businesses based upon their valid 

exercise of the rights to petition or free speech, in-

eluding seeking relief, influencing action, informing, 

communicating, and otherwise participating with 

government, the electorate, or in matters of public 

interest; 

(4) such lawsuits, called Strategic 

Against Public Participation or SLAPPs, 

.HR 4364 m 

Lawsuits 

are often 
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ultimately dismissed as groundless or unconstitu

tional, but not before the defendants are put to 

great expense, harassment, and interruption of their 

productive activities; 

(5) it is in the public interest for individuals, 

organizations and businesses to participate in mat

tel'S of public concern and provide information to 

public entities and other citizens on public issues 

that affect them without fear of reprisal through 

abuse of the judicial process; 

(6) the threat of financial liability, litigation 

costs, destruction of one's business, loss of one's 

home, and other personal losses from groundless 

lawsuits seriously impacts government, interstate 

commerce, and individual rights by significantly 

chilling public participation in government, public 

issues, and in voluntary service; 

(7) SLAPPs are an abuse of the judicial proc

ess that waste judicial resources and clog the al

ready over-burdened court dockets; 

(8) while some courts and State legislatures 

have recognized and discouraged SLAPPs, protec

tion against SLAPPs has not been uniform or com

prehensive; and 
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(9) some SLAPP victims are deprived of the re

lief to which they are entitled because the current 


bankruptcy law allows for the discharge of fees, 


costs and damages awarded against a party for 


maintaining a SLAPP. 


SEC. 3. IMMUNITY FOR PETITION ACTIVITY. 

(a) l!\IMrNITY.-Any act of petitioning the govern

ment made \vithout knowledge of falsity or reckless dis

regard of falsity shall be immune from civil liability. 

(b) BURDEN AND STANDARD OF PROOF.-A plaintiff 

must prove knowledge of falsity or reckless disregard of 

falsity by clear and convincing evidence. 

SEC. 4. PROTECTION FOR PETITION AND SPEECH ACTIV· 

ITY. 

Any act in furtherance of the constitutional right of 

petition or free speech shall be entitled to the procedural 

protections provided in this Act. 

SEC. 5. SPECIAL MOTION TO DISMISS. 

(a) IN GENERAI.I.-A party may file a special motion 

to dismiss any claim arising from an act or alleged act 

in furtherance of the constitutional right of petition or free 

speech within 45 days after service of the claim if the 

claim was filed in Federal court or) if the claim was re

moved to Federal court pursuant to section 6 of this Act, 

within 15 days after removal. 
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1 (b) BURDENS OF THE P ARTIES.-A party filing a 

2 special motion to dismiss under this Act has the initial 

3 burden of making a prima facie showing that the claim 

4 at issue arises from an act in furtherance of the constitu

5 tional right of petition or free speech. If the moving party 

6 meets this burden, the burden shifts to the responding 

7 party to demonstrate that the claim is both legally suffi

8 cient and supported by a sufficient prima facie showing 

9 of facts to sustain a favorable judgment. 

10 (c) STAY OF DISCUVERY.-Upon the filing of a spe

II cial motion to dismiss, discovery proceedings in the action 

12 shall be stayed until notice of entry of an order disposing 

13 of the motion, except that the court, on noticed motion 

14 and for good cause shown, may order that specified dis

15 covery be conducted. 

16 (d) EXPEDITED HEARING.-The court shall hold an 

17 expedited hearing on the special motion to dismiss, and 

18 issue a ruling as soon as practicable after the hearing. The 

19 parties may submit the pleadings and affidavits stating 

20 the facts upon which the liability or defense is based. The 

21 court shall explain the reasons for its grant or denial of 

22 the motion in a statement for the record. If the special 

23 motion to dismiss is granted, dismissal shall be 'with preju

24 dice. 
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(e) IMMEDIATE APPEAL.-The defendant shall have 

a right of immediate appeal from a district court order 

denying a special motion to dismiss in whole or in part. 

SEC. 6. FEDERAL REMOVAL JURISDICTION. 

(a) IN GENERAl,.-A civil action commenced III a 

State court against any person who asserts·as a defense 

the immunity provided for in section 3 of this Act, or as

serts that the action arises from an act in furtherance of 

the constitutional right of petition or free speech, may be 

removed by the defendant to the district court of the 

United States for the district and division embracing the 

place wherein it is pending. 

(b) REl\1A.'l'D OF REMAINING CLAIMs.-A court exer

cising jurisdiction under this section shall remand any 

claims against which the special motion to dismiss has 

been denied, as well as any remaining claims against 

which a special motion to dismiss was not brought, to the 

State court from which it was removed. 

(c) TIMING.-A court exercising jurisdiction under 

this section shall remand an action if a special motion to 

dismiss is not filed within 15 days after removal. 

SEC. 7. SPECIAL MOTION TO QUASH. 

(a) IN GENERAL.-A person whose personally identi

fying information is sought in connection \",ith an action 

pending in Federal court arising from an act in further
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1 ance of the constitutional right of petition or free speech 

2 may make a special motion to quash the discovery order, 

3 request or subpoena. 

4 (b) BURDENS OF THE P ARTIES.-The person bring

S ing a special motion to quash under this section must 

6 make a prima facie shmving that the underlying claim 

7 arises from an act in furtherance of the constitutional 

8 right of petition or free speech. If this burden is met, the 

9 burden shifts to the plaintiff in the underlying action to 

10 demonstrate that the underlying claim is both legally suffi

11 cient and supported by a sufficient prima facie shmving 

12 of facts to sustain a favorable judgment. This standard 

13 shall apply only to a special motion to quash brought 

14 under this section. 

15 SEC. 8. FEES AND COSTS. 

16 (a) ATTORNEY'S FEES.-The court shall award a 

17 moving party who prevails on a special motion to dismiss 

18 or quash the costs of litigation, including a reasonable at

19 torney's fee. 

20 (b) FRIVOLOUS MOTIONS AND REMOVAL.-If the 

21 court finds that a special motion to dismiss, special motion 

22 to quash, or the removal of a claim under this Act is frivo

23 lous or is solely intended to cause unnecessary delay, the 

24 court may award a reasonable attorney's fees and costs 

25 to the responding party. 
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(c) GOVERNMENT ENTITIES.-A government entity 

may not recover fees pursuant to this section. 

SEC. 9. BANKRUPTCY NONDISCHARGABILITY OF FEES AND 

COSTS. 

Fees or costs awarded against a party by a eourt for 

the proseeution of any claim finally dismissed pursuant 

to this Act, or any subpoena or diseovery order quashed 

pursuant to this Aet, or any claim finally dismissed pursu

ant to a State anti-SLAPP law, shall not be dischargeable 

in bankruptcy under section 1328 or section 523 of title 

11, United States Code. 

SEC.lO. EXEMPTIONS. 

(a) PUBLIC ENFORCEMENT.-Sections 4 through 8 

of this Act shall not be available in any action brought 

solely on behalf of the public or solely to enforce an impor

tant right affecting the public interest. 

(b) COMMERCIAL SPEECH.-This Act shall not apply 

to any claim for relief brought against a person primarily 

engaged in the business of selling or leasing goods or serv

ices, if the statement or conduct from which the claim 

arises is a representation of fact made for the purpose of 

promoting, securing or completing sales or leases of, or 

commercial transactions in, the person's goods or services, 

and the intended audience is an actual or potential buyer 

or customer. 
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1 (c) "SLAPP-BACK" SUITS.-This Act shall not be 

2 available to dismiss any action or claim arising from a 

3 claim that has been dismissed pursuant to this Act or to 

4 a State anti-SLAPP law. 

SEC. 11. DEFINITIONS. 

6 . In this Act: 

7 (1) ACT IN FUHTHERAt'JCE OF THE HIGHT OF 

8 FREE SPEECH.-The term "act in furtherance of the 

9 right of free speech" includes but is not limited to

(A) any written or oral statement made in 

11 connection vlith an issue under consideration or 

12 review by a legislative, executive, or judicial 

l3 body, or any other official proceeding author

14 ized by law; 

(B) any written or oral statement made in 

16 a place open to the public or a public forum in 

17 connection with an issue of public interest; or 

18 (C) any other conduct in furtherance of 

19 the exercise of the constitutional right of peti

tion or the constitutional right of free speech in 

21 connection with an issue of public interest. 

22 (2) ACT OF PETITIONING THE GOVEHNMENT.

23 The term "act of petitioning the government" in

24 cludes but is not limited to any written or oral state

ment
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1 (A) made or submitted before a legislative, 

2 executive, or judicial body, or any other official 

3 proceeding authorized by law; or 

4 (B) any written or oral statement encour

5 aging a statement before a legislative, executive, 

6 or judicial body, or any other official proceeding 

7 authorized by law. 

8 (3) CLAIM.-The term "claim" includes any 

9 civil lawsuit, claim, complaint, cause of action, cross

10 claim, counterclaim, or other judicial pleading or fil-

II ing requesting relief. 

12 (4) GOVERNMENT ENTI'rY.-The term "govern

13 ment entity" includes the United States, a branch, 

14 department, agency, State, or subdivision of a State, 

15 or other public authority. 

16 (5) ISSUE OF PUBLIC INTEREST.-The term 

17 "issue of public interest" includes an issue related to 

18 health or safety; environmental, economic or commu

19 nity well-being; the government; a public figure; or 

20 a good, product or service in the market place. 

21 "Issue of public interest" shall not be construed to 

22 include private interests, such as statements directed 

23 primarily toward protecting the speaker's business 

24 interests rather than toward commenting on or shar
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mg information about a matter of public signifi

cance. 


(6) PERSONALLY IDENTIFYING INFORMA

TION.-The term "personally identifying informa

tion" means first and last name or last name only; 


home or other physical address including temporary 


shelter or housing and including a street name or 


ZIP Code; full date of birth; email address or other 


online contact information; telephone number; social 


security number; Internet protocol address or host 


name that identifies an individual, or any other in

formation that would serve to identify an individual. 


(7) STATE.-rrhe term "State" means each of 


the several States, the District of Columbia, and any 


commonwealth, territory, or possession of the United 


States. 


SEC. 12. CONSTRUCTION. 

This Act shall be liberally construed to effectuate its 

findings and purposes fully, except that the exemptions 

shall be construed narrowly. 

SEC. 13. RELATIONSHIP TO OTHER LAWS. 

Nothing in this Act shall preempt or supersede any 

Federal, State, constitutional, case or common law that 

provides the equivalent or greater protection for persons 
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tion or free speech. 

SEC. 14. SEVERABILITY. 

If any provision of this Act or the application of any 

provision of this Act to any person or circumstance is held 

invalid, the application of such provision to other persons 

or circumstances and the remainder of this Act shall not 

be affected thereby. 

SEC. 15. EFFECTIVE DATE. 

This Act shall become effective upon enactment. 

o 
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To amend title 17, United States Code, to extend protection to fashion 
design, and for other purposes. 

IN THE SENATE OF rrHE UNITED STATES 

AUGUST 5, 2010 

Mr. SCHUMER (for himself, Mr. HATCH, Mr. GRAHAM, Mr. WHITEHOUSE, 
Mrs. Gn,T,IBRI\ND, Ms. SNOWE, Mrs. BOXER, Mrs. FEINSTEIN, Mr. 
CARDIN, Mr. KOHT" and Mrs. HUTcmSON) introduced the follo\\-ing bill; 
which was read twice and referred to the Committee on the Judiciary 

A BILL 

rro amend title 17, United States Code, to extend protection 

to fashion design, and for other purposes. 

1 Be it enacted by the Senate and House of Representa

2 tives of the United States ofAmerica in Congress assembled, 


3 SECTION 1. SHORT TITLE. 


4 rrhis Act may be cited as the "Innovative Design Pro

5 tection and Piracy Prevention Act". 


6 SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 


7 
 (a) DESIGNS PROTECTED.-Section 1301 of title 17, 

8 United States Code, is amended
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(1) in subsection (a), by adding at the end the 

follmving: 

"(4) FASHION DESIGN.-A fashion design IS 

subject to protection under this chapter."; 

(2) in subsection (b)

(A) in paragraph (2), by inserting", or an 

article of apparel," after "plug or mold"; and 

(B) by adding at the end the following: 

"(7) A 'fashion design'

"(A) is the appearance as a whole of an 

article of apparel, including its ornamentation; 

and 

"(B) includes original elements of the arti

cle of apparel or the original arrangement or 

placement of original or non-original elements 

as incorporated in the overall appearance of the 

article of apparel that

"(i) are the result of a designer's own 

creative endeavor; and 

"(ii) provide a unique, distinguishable, 

non-trivial and non-utilitarian variation 

over prior designs for similar types of arti

cles. 
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"(8) The term 'design' includes fashion design, 

except to the extent expressly limited to the design 

of a vessel. 

"(9) The term 'apparel' means

"(A) an article of men's, women's, or chil

dren's clothing, including undergarments, outer

wear, gloves, footwear, and headgear; 

"(B) handbags, purses, wallets, duffel 

bags, suitcases, tote bags, and belts; and 

"(C) eyeglass frames. 

"(10) In the case of a fashion design, the term 

'substantially identical' means an article of apparel 

which is so similar in appearance as to be likely to 

be mistaken for the protected design, and contains 

only those differences in construction or design 

which are merely triviaL"; and 

(3) by adding at the end the following: 

"(c) RULE OF CONSTRUCTION.-In the case of a 

fashion design under this chapter, those differences or 

variations which are considered non-trivial for the pur

poses of establishing that a design is subject to protection 

under subsection (b)(7) shall be considered non-trivial for 

the purposes of establishing that a defendant's design is 

not substantially identical under subsection (b)( 10) and 

section 1309(e).". 
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1 (b) DESIGNS NOT SUBJECT TO PROTECTION.-Sec

2 tion 1302(5) of title 17, United States Code, is amend

3 ed

4 (1) by striking "( 5)" and inserting "(5)(A) III 

5 the case of a design of a vessel hull,"; 

6 (2) by striking the period and inserting "; or"; 

7 and 

8 (3) by adding at the end the following: 

9 "(B) in the case of a fashion design, embodied 

1 0 in a useful article that was made public by the de-

II signer or owner in the United States or a foreign 

12 country before the date of enactment of this chapter 

13 or more than 3 years before the date upon which 

14 protection of the design is asserted under this chap

15 ter.". 

16 (c) REVISIONS, ADAPTATIONS, AND REARRANGE

17 MENTs.-Section 1303 of title 17, United States Code, is 

18 amended by adding at the end the following: "The pres

19 ence or absence of a particular color or colors or of a pic

20 torial or graphic work imprinted on fabric shall not be con

21 sidered in determining the protection of a fashion design 

22 under section 1301 or 1302 or in determining infringe

23 ment under section 1309.". 

24 (d) TERM OF PROTECTION.-Section 1305(a) of title 

25 17, United States Code, is amended to read as follows: 
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"(a) IN GEr-.TERAL.-Suqject to subsection (b), the 

protection provided under this chapter

"(1) for a design of a vessel hull, shall continue 

for a term of 10 years beginning on the date of the 

commencement of protection under section 1304; 

and 

"(2) for a fashion design, shall continue for a 

term of 3 years beginning on the date of the com

mencement of protection under section 1304.". 

(e) INFRINGEMENT.-Section 1309 of title 17, 

United States Code, is amended

(1) in subsection (c)

(A) by inserting "offer for sale, advertise," 

after "sell"· and, , 
(B) by inserting "either actual or reason

ably inferred from the totality of the cir

cumstances," after "created without knowl

edge"; 

(2) by amending subsection (e) to read as fol

lows: 

"(e) INFRINGING ARTICLE DEFINED.

"(1) IN GENERAL.-As used in this section, an 

'infringing article' is any article the design of which 

has been copied from a design protected under this 

chapter, or from an image thereof, without the con
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sent of the owner of the protected design. An in

fringing article is not an illustration or picture of a 


protected design in an advertisement, book, peri

odical, newspaper, photograph, broadcast, motion 


picture, or similar medium. 


"(2) VESSElJ HULL DESIGK-In the case of a 


design of a vessel hull, a design shall not be deemed 


to have been copied from a protected design if it is 


original and not substantially similar in appearance 


to a protected design. 


"(3) FASHION DESIGN.-In the case of a fash-

IOn design, a design shall not be deemed to have 

been copied from a protected design if that design

"(A) is not substantially identical in overall 


visual appearance to and as to the original ele

ments of a protected design; or 


"(B) is the result of independent cre

ation."; and 


(3) by adding at the end the follmving: 

"(h) SECONDARY LIABILITY.-The doctrines of sec

ondary infringement or secondary liability that are applied 

in actions under chapter 5 of this title apply to the same 

extent to actions under this chapter. Any person who is 

liable under either such doctrine under this chapter is sub

ject to all the remedies provided under this chapter, in
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eluding those attributable to any underlying or resulting 

2 infringement. 

3 "(i) HOME SEv\TING EXCEPTION.

4 "(1) IN GENERAL.-It is not an infringement of 

the exclusive rights of a design mvner for a person 

6 to produce a single copy of a protected design for 

7 personal use or for the use of an immediate family 

8 member, if that copy is not offered for sale or use 

9 in trade during the period of protection. 

"(2) RULE OF CONSTRUCTION.-Nothing m 

11 this subsection shall be construed to permit the pub~ 

12 lication or distribution of instructions or patterns for 

13 the copying of a protected design.". 

14 (f) APPLICATION FOR REGISTRATION.-Section 

1310(a) of title 17, United States Code, is amended

16 (1) by striking "Protection under this chapter" 

17 and inserting "In the case of a design of a vessel 

18 hull, protection under this chapter"; and 

19 (2) by adding "Registration shall not apply to 

fashion designs." after "first made public.". 

21 (g) REMEDY FOR INFRINGEMENT.-Section 1321 of 

22 title 17, United States Code, is amended

23 (1) by striking subsection (a) and inserting the 

24 following: 

"(a) IN GENERAI1.
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"(1) VESSEL RULL.-In the case of a vessel 


hull, the mvner of a design is entitled, after issuance 


of a certificate of registration of the design under 


this chapter, to institute an action for any infringe

ment of the design. 


"(2) f'ASRION DESIGN.-In the case of a fash

ion design, the owner of a design is entitled to insti

tute an action for any infringement of the design 


after the design is made public under the terms of 


section 1310(b) of this chapter."; and 


(2) by adding at the end the following: 

"(e) PLEADING REQUIREMENT FOR FASHION DE

SIGNS.

"(1) IN GENERAL.-In the case of a fashion de

sign, a claimant in an action for infringement shall 

plead with particularity facts establishing that

"(A) the design of the claimant IS pro

tected under this chapter; 


"(B) the design of the defendant infringes 


upon the protected design as described under 


section 1309(e); and 


"(0) the protected design or an image 


thereof was available in such location or loca

tions, in such a manner, and for such duration 


that it can be reasonably inferred from the to
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tality of the surrounding facts and Clr

cumstances that the defendant saw or othenvise 

had knowledge of the protected design. 

"(2) CONSIDERATIONs.-In considering wheth

er a claim for infringement has been adequately 

pleaded, the court shal1 consider the totality of the 

circumstances.". 

(h) PENALTY FOR FALSE REPRESENTATION.-Sec

tion 1327 of title 17, United States Code, is amended

(1) by inserting "or for purposes of obtaining 

recovery based on a claim of infringement under this 

chapter" after "registration of a design under this 

chapter" ; 

(2) by striking "$500" and inserting "5,000"; 

and 

(3) by striking "$1,000" and inserting 

"$10,000". 

(i) NONAPPLICABIJJITY OF ENFORCEMENT BY 

TREASURY AND POSTAJ, SERVICE.-Section 1328 of title 

17, United States Code, is amended

(1) in subsection (a), in the first sentence, by 

striking "The Secretary" and inserting "In the case 

of designs of vessel hulls protected under this chap

tel', the Secretary"; 
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(2) in subsection (b), in the first sentence, by 

striking "Articles" and inserting "In the case of de

signs of vessel hulls protected under this chapter, ar

ticles"; and 

(3) by adding at the end the following: 

"(c) NONAPPBCABIIJITY.-This section shall not 

apply to fashion designs protected under this chapter.". 

(j) COMMON LAW Al"\l1) OTHER RIGHTS UNAF

FECTED.-Section 1330 of title 17, United States Code, 

is amended

(1) in paragraph (1), by striking "or" after the 

semicolon; 

(2) in paragraph (2), by striking the period and 

inserting "; or"; and 

(3) by adding at the end the follmving: 

"(3) any rights that may exist under provisions 

of this title other than this chapter.". 

SEC. 3. EFFECTIVE DATE. 

This Act and the amendments made by this Act shall 

take effect on the date of enactment of this Act. 

o 
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ELEMENTS OF A PRESERVATION RULE 

Introductorv Note: The E-Discovery Panel, composed of Judges Scheindlin and 
Facciola, and Messrs. Allman, Barkett, Garrison, Joseph and Willoughby, holds the consensus 
view that a rule addressing preservation (spoliation) would be a valuable addition to the Federal 
Rules of Civil Procedure. All members of the Panel agree that such a rule should apply once an 
action has been commenced. (Panel members disagree as to whether such a rule can or should 
apply, along the lines of Rule 27, prior to the commencement of an action.) 

The Panel members also agree that the rules in general, and a preservation rule in 
particular, should treat differently huge cases, with enormous discovery, and all others. 

While not every member of the Panel concurs in every word that follows, the Panel 
members are in general agreement that it would behoove the Advisory Committee on Civil Rules 
to draft a preservation rule that takes into account the following elements. 

1. 	 Trigger. The rule should specify the point in time when the obligation to preserve 

information, including electronically stored information, accrues. Potential 

triggers: 


a. 	 A general trigger restating the common law (pending or reasonably 

foreseeable litigation) standard and/or 


b. 	 Specific triggers (which could appear in the text or Advisory Committee 

Note): 


i. 	 Written request or notice to preserve delivered to that person 
(perhaps in a prescribed form). 

ii. 	 Service on, or delivery to, that person of a 

A. Complaint or other pleading, 

B. Notice of claim, 

C. Subpoena, CID or similar instrument. 

iii. 	 Actual notice of complaint or other pleading, or a notice of claim, 
asserting a claim against, or defense involving that person or an 
affiliate of that person. 

iv. 	 Statutory, regulatory, contractual duty to preserve. 

v. 	 Steps taken in anticipation of asserting or defending a potential claim 
(e.g., preparation of incident report, hiring expert, drafting/filing 
claim with regulator, drafting/sending prelitigation notice, drafting 
complaint, hiring counsel, destructive testing). 

2. 	 Scope. The rule should specify with as much precision as possible the scope of the 
duty to preserve, including, e.g.: 
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a. 	 Subject matter of the information to be preserved. 

b. 	 Relevant time frame. 

c. 	 That a person whose duty has been triggered must act reasonably in the 

circumstances. 


d. 	 Types of data or tangible things to be preserved. 

e. 	 Sources on which data are stored or found. 

f. 	 Specify the form in which the information should be preserved (e.g., native). 

g. 	 Consider whether to impose presumptive limits on the types of data or 

sources that must be searched. 


h. 	 Consider whether to impose presumptive limits on the number of key 

custodians whose information must be preserved. 


i. 	 Consider whether the duty should be different for parties (or prospective 

parties) and non-parties. 


3. 	 Duration. The rule should specify how long the information or tangible things must 
be preserved, but should explicitly provide that the rule does not supersede any 
statute or regulation. 

4. 	 Ongoing Duty. The rule should specify whether the duty to preserve extends to 
information generated after the duty has accrued. 

5. 	 Litigation Hold. The rule should provide that if an organization whose duty has 
beeu triggered prepares and disseminates a litigation hold notice, that is evidence of 
due care on the part of the organization. If the rule requires issuance of a litigation 
hold, it should include an out like that in Rule 37(c)(1) excusing (for sanctions 
purposes) a failure that was substantially justified or is harmless. 

6. 	 Work Product. The rule should specify whether, or to what extent, actions taken in 
furtherance of the preservation duty are protected by work product (or privilege). 

7. 	 ConsequenceslProcedures. The rule should set forth the consequences offailing to 
fulfill the responsibilities it mandates, and the obligations of the complainant/failing 
party. 

a. 	 Sanctions for noncompliance resulting in prejudice to the requesting party 

should be specified (e.g., Fed.R.Civ.P. 37). 


i. 	 The rule should apply different sanctions depending on the state of 
mind of the offender. (The state of mind necessary to warrant each 
identified sanction should be specified.) 
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ii. 	 Certain conduct that presumptively satisfies the requisite state of 
mind should be specified (e.g., failure to issue a litigation hold 
negligence or gross negligence) 

b. 	 A model jury instruction for adverse inference or other jury-specific 
sanctions should be drafted. 

c. 	 Compliance with the rule should insulate a responding party from sanctions 
for failure to preserve. 

d. 	 The complainant should be obliged to raise the failure with a judicial officer 
promptly after it has learned of the alleged spoliation and has assessed the 
prejudice it has suffered as a result. 

e. 	 Identify the elements that the complainant must specify, such as: 

i. The information or tangible things lost. 

ii. 	 Its relevance (specifying the standard (e.g., 401, 26(b)(1), 
admissibility, discoverability». 

iii. 	 The prejudice suffered. 

f. 	 The rule should address burden of proof issues. 

8. 	 Judicial Determination. It should provide access to a judicial officer, following a 
meet and confer, to 

a. 	 Resolve disputes 

b. 	 Apply Rule 26(c)/proportionality 

c. 	 Consider the potential for cost allocation 

d. 	 Impose sanctions (e.g., of the sort provided for by Rule 37). 
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Research Design 


• Text based search of CM/ECF 

• Cases filed in 2007 or 2008 

• 19 study districts 

• Focus on motions for sanctions 

• T ota) of 209 "true positives" 
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Comparison to civil cases 
2007-2008 

Sanctions cases Civil cases 

• 	 ,• 	N= 209 N=131 992 

• 	Disposition time, 649 • Disposition time, 253 
days (mean), or about days (mean), or about 
1.8 years 	 0.7 years 

• Time to motion, 513 • 0.6% trial 
days (mean) 

• 	 16.5% trial 
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IAALS Case \Processing report (at 46): 


"As a discrete category, discovery sanctions were sought 
rarely and granted even more rarely. The study recorded 
only 3.19 motions seeking discovery sanctions per 100 
cases, with a high of 5.08 such motions per 100 cases in 
Western Wisconsin and a low of 0.49 such motions per 
100 cases in Idaho. Slightly less than 26% of sanction 
motions were granted in all or part." 
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FJC 2,009 Closed-case report (p. 23) 


"Did any of the following occur ... One or more claims of 
spoliation of [ESI]?" 

7.7% of plaintiff attorneys in ESI cases 

5% of defendant attorneys in ESI cases 
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Frequency and importance 


• 	 No "hard" estimate of frequency 

• 	 No ability to account for trends 

• 	 FJC '201 0: Disputes over ESI increase costs 10%
, even 

after controlling for other costs (including stakes) 

• 	 Fear of sanctions may drive behavior, even if sanctions 
motions are relatively rare 
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Types of cases (all spoliation) 

Torts 

Civil rights 

I ntellectual property 

Labor 

Other 
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Reopening discovery 

Monetary only 

Strike part of answer 

Dismissal/default 
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Not much to go on, but ... 

• 	 Pre- or post-litigation spoliation sanctioned? 

- Mostly post (if you add in 'both') 

- Pre-litigation conduct only, about 1 in 4 sanctions 
cases 

• 	 Legal basis for imposing sanctions? 

- Often hard to tell 

- Inherent authority, Rule 37 raised about equally in 
sanctioned cases, often raised together, but "not 
clear" in many sanctions cases 

" 
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SUBCOMMITTEE MENU: RULES PROPOSALS 

INTRODUCTION 

This memorandum compiles some of the suggestions made at the Duke Conference for 
amending the Civil Rules. Many of the suggestions addressed discovery and pleading. Most of 
those suggestions are omitted here. The Discovery Subcommittee is working on preservation and 
spoliation issues, and may take up other discovery issues. But some discovery issues are noted here 
because it may become useful for this Subcommittee to address them. Any allocation between the 
Discovery Subcommittee and this Subcommittee will tum on the overall volume ofdiscovery issues 
taken on for prompt attention and on the severability of some issues from the ongoing work of the 
Discovery Subcommittee. Pleading issues are being addressed separately for the time being; this 
Subcommittee or some new Subcommittee may be asked to address them when the time for action 
comes close. 

The mass ofConference materials is great. A few proposals have been omitted deliberately 
because they do not seem likely prospects for present consideration. Others may have been 
overlooked. Subcommittee members should add any proposal that seems to merit consideration, 
drawing not only from explicit Conference proposals but also from ideas inspired by the Conference. 

Descriptions of the proposals are generally brief. The purpose is to identifY topics that 
deserve prompt development, not to provide full-blown evaluation. 

The proposals are organized roughly in the order of Rule number, recognizing that some 
proposals affect two or more Rules and that others do not fit well within any present rule. 

Some proposals present issues that might be addressed by rules amendments, but also might 
be addressed by other means, often working within the framework ofa present rule. These proposals 
are described separately, choosing those that seem plausible candidates for consideration in the 
rulemaking process. 

I RULES PROPOSALS 

The Duke Conference deliberately and successfully sought out participants representing the 
full spectrum ofexperience with, and perspectives on, contemporary practice under the Civil Rules. 
As hoped, they generated proposals that reflect the diversity of their experiences and perspectives. 
Conflicting proposals may indicate that present practice has it just about right, but must be evaluated 
to make that diagnosis. So too, the absence of conflict does not mean that a proposal is worthy of 
further consideration. 

General 

One ABA respondent thinks the Civil Rules "include too much detailed preparation and 
filing." 

Rule 1 

Many participants drew support from the lofty goals of Rule 1 - the "just, speedy, and 
inexpensive determination of every action and proceeding." Some of the discussion suggested, or 
at least implied, that Rule I might be revised to provide greater direction on better realizing these 
related aspirations. 

The need to set reasonable time limits for processing an action, and for holding litigants to 
the time limits, might be expressed. 
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The need for proportionality, reasonably tailoring the level oflitigation activity to the needs 
of each action, might be expressed in Rule 1, not merely in the discovery rules. 

Lawyers, not only the courts, might be made responsible for working toward the Rule 1 goals. 

Various arguments were made that tradeoffs must be made between the Rule 1 goals. Speedy 
and inexpensive determinations may in some sense reduce the total quality ofjustice produced by 
the system across all cases, but they are intrinsically important. This concern is in part another 
argument for expressing the need for proportionality. Essentially the same conclusion can be 
reached from an opposite direction: justice is not sacrificed but achieved by increasing speed and 
reducing expense in order to maintain a system that is reasonably available to determine disputes. 
Alan Morrison's paper observes: "The good news is that courts and parties rarely rely on Rule 1"; 
"to be accurate, Rule 1 should be recast to require the courts to provide a 'just determination ofevery 
action,' and to do so with' appropriate speed and without undue expense' under the circumstances." 

ACTLlIAALS pilot project rules would add these words to Rule 1: "just, timely, efficient, 
and cost-effective determination * * *." In addition, whether as part of Rule 1 orpethaps as a new 
Rule 1.1, the rules would direct the court and the parties to "assure that the process and the costs are 
proportionate to the amount in controversy and the complexity and importance of the issue. The 
factors to be considered by the court * * * include, without limitation: needs of the case, amount in 
controversy, parties' resources, and complexity and importance of the issues at stake in the 
litigation." The Center for Constitutional Litigation responds that "[m ]andating costlbenefit analysis 
is neither desirable nor practical." The attempt in Rule 26(b)(2) to require proportionality in 
discovery "is difficult to apply, leads to inconsistent results, and has precluded discovery in 
meritorious cases." It should not be extended. 

The most ambitious Rule 1 proposal is advanced in Bone, Improving Rule 1: A Master Rule 
for the Federal Rules. 87 Denver V.L. Rev. 287 (2010), presented as a conference paper. A brief 
summary would be misleading. Essentially he argues that Rule 1 reflects the values of 1938: 
procedure is separate from substance, it is instrumental, it works best when judges are free from any 
technical rules but can exercise discretion to proceed in ways that achieve the best result in each 
particular case. A different view is required today. "[T]he most sensible goal for procedure is 
distributionaL * * * [A]n optimal error risk for a given case is that which results from distributing 
error risk optimally across different cases and litigants. * * * Adjudication has a public purpose," 
to enforce substantive law. "[O]utcome error should be measured in terms of how well litigation 
outcomes further these public goals, not in terms ofhow well they satisfy the preferences ofparties 
to a suit." Different substantive rights invoke different levels of importance "if the substantive 
law protects moral rights, the procedures offered to adjudicate lawsuits involving those rights should 
take account oftheir moral weight." There is more. Rethinking the purposes ofprocedure does not 
lead to specific rules proposals, but it could be a place to begin. 

Rule 2: One Form of[Transsubstantivej Action 

Skepticism about the attempt to squeeze all varieties of litigation into a single 
"transsubstantive" set ofrules was expressed frequently. Much ofthe attention focused on pleading 
and discovery, but the questions are more generaL Reform could be sought by different strategies. 
One would carry forward the general character of the rules, making special provision only for 
"complex" cases or categories of cases that in practice have proved to fare poorly in the general 
rules. Another would be to create a "simplified" system that reduces the opportunities for extensive 
litigation. Pleading and discovery are likely to hold center stage in exploring these matters. But the 
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purpose of the inquiry may be sufficiently separate from the base-line pleading and discovery 
questions to justify independent consideration. 

The IAALS "areas of convergence" paper, p. 8, suggests adhering to transsubstantivity in 
general, but with flexibility to create different sets ofrules for certain types ofcases. It found "some 
support" for experimenting with simplified procedure. 

The ABA 21 st Century proposals were "open to the idea that different standard timelines 
might be applied depending on the nature or size ofthe matter," pointing to a 4-track system in New 
Jersey. Don L. Davis pointed to the three-level Discovery Control Plans under Tex.R.Civ.P. 192.4. 

Vice Chief Justice Hurwitz describes special Arizona procedures for medical malpractice 
actions, including three sets ofunifonn interrogatories plaintiff to individual health-care provider, 
plaintiff to institutional provider, and defendants to plaintiff. There also is a complex case court 
project, governed by separate pretrial rules. 

Professor Gensler writes at length on case management, exploring alternatives that include 
more particularized, less discretion-dependent rules for all cases; abandoning trans-substantivity, in 
whole or in part, by adopting substance-specific rules tailored to different categories of litigation; 
"track" systems more fonnalized than general case-management authority; and "simplified rules" 
for some presumably simpler types of cases. 

One ABA respondent pointed to California Code of Civil Procedure § § 90-100 as a model 
of Economic Litigation for Limited Civil Cases. 

Rule 4 

Professor Carrington urges that the Committee consider amending Rule 4(d) waiver-of
service provisions by extending the payment of expenses of service to defendants who are not 
located in the United States, see Rule 4(d)(2). 

Rule 7 

The ABA would require that every motion be accompanied by a certificate that counsel have 
conferred in good faith, or attempted to confer, to resolve or narrow the issues in dispute. Only 
stipulated motions and those for summary judgment would be excepted. Some ABA respondents, 
however, suggested that "meet and confer" is a waste of time no one gives up anything apyway. 
A somewhat different criticism is that the requirement encourages unreasonable behavior: the lawyer 
can always back off before the court learns of it by a motion. 

There was criticism oflocal rules read to require "pennission" to file a motion. But several 
respondents in the NELA survey urged such a requirement for summary judgment, at least in 
employment cases. 

Rule 8(b) 

Quite apart from pleadings that state a claim, answers also came in for substantial criticism. 
The ABA proposals reflect a fear that "responsive pleading has become an expensive game." "[A]n 
answer is often an opaque, uninfonnative document." It would be cheaper to allow a simple general 
denial along with any affinnative defenses, but this alternative seems unattractive, particularly if 
pleading obligations are raised for claims. Plaintiffs could help themselves by making fact 
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allegations "in short factual sentences." This is not a proposal to revise Rule 8(b). Earlier versions 
may suggest the reason Rule 8(b) is just fine as written; the problem is widespread disregard. 

Many NELA respondents expressed great dissatisfaction with answers that flout Rule 8(b) 
requirements. 

Rule 11 

Professor Miller suggests it might help to partially reinstate compensation and punishment 
as legitimate objectives "to promote efficiency and compliance." In addition, it may be possible to 
"see ifstandards oflawyer behavior can be further articulated to produce a sophisticated and nuanced 
regime that will minimize litigation misconduct, whatever its form, but at the same time recognize 
the need to protect adversarial-system values." 60 Duke LJ. 1, 126. 

One ABA respondent suggested a deadline to abandon claims or defenses. If a claim or 
defense is not in fact pursued after the deadline, the adversary should be awarded the fees and 
expenses incurred in preparing to contest it. 

Rule 12 

The ABA suggests adding a requirement that except in complex cases, the court rule 
promptly on a motion to dismiss, and must rule within 60 days after full briefing. 

Rule 16 

Most of the proposals aimed at pretrial conferences recommend stronger case management 
by more vigorous use of present Rule 16. But the New York City Bar recommendation is this: 
"Strong and consistent judicial management will * * * be enhanced by requiring that the Rule 16(a) 
initial pre-trial conference be mandatory, rather than discretionary as it is now." A defendant that 
intends to file a Rule 12(b) motion or a motion for summary adjudication should infonn the court 
so that the initial pretrial conference can be scheduled before the motion is filed. ACTUIAALS Rule 
8.1 similarly requires a pretrial conference "as soon as practicable after appearance of all parties." 
Rule 8.2 requires the judge to set a trial date as soon as possible after the initial conference. Rule 
9.4 independently requires that a trial date be set at the earliest practicable time, and forbids change 
"absent extraordinary circumstances." 

In addressing case management, Professor Miller emphasizes the need for training, educati on, 
and other work outside the rules. But he adds: "It may be that recent thinking about management 
matters has been too static and that Rule 16 and the Manual are not yet sufficiently delineated and 
textured to meet the challenges of the more difficult aspects of contemporary litigation." 60 Duke 
L.1. 1, 117-ll8. 

Rule 23 

The Center for Constitutional Litigation takes issue with "common impact" rulings by some 
courts that are described as allowing certification of a class only if each and every class member is 
harmed in the same way. The proposal would amend Rule 23(b)(3) so that the predominance of 
common questions is determined "solely based on issues presented at trial," and so that the fact or 
quantity of individual injury "need not be proven at triaL" A new rule 23( c)(6) would support this 

. provision by permitting an award ofaggregate class damages, to be allocated after trial by statistical 
or sampling methods, or some other reasonable method. 
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Rule 48 

1udge Higginbotham's paper reflects continuing interest in restoring the l2-person civil jury, 

adding a casual footnote suggesting a 10-2 majority verdict rule. (An effort to restore l2-person 

juries was defeated in the mid-1990s.) Paul Carrington's paper also focuses on the l2-personjury. 


Rule 56: Summary Judgment 

Summary adiudication: The New York City Bar proposes a new procedure that blends disposition 

on the pleadings with summary judgment as we know it. The proposal is well fleshed out, 

warranting description of the details. A defendant can make a conventional motion to dismiss for 

failure to state a claim, and is entitled to a stay of all discovery pending resolution of the motion. 


I 	 Instead, the defendant may answer - including any affirmative defenses and counterclaims - and 
move for summary adjudication. Summary adjudication requires enhanced initial disclosures that 
include 14 hours of deposition "of each side," and other disclosures within a scope determined by 
the court. Decision is governed by the summary-judgment standard, but may not be deferred for 
further discovery. Any issue resolved by summary adjudication becomes the law of the case. A 
plaintiff may move for summary adjudication ifthe defendant moves for it, and also ifthe defendant 
unsuccessfully seeks a conventional Rule l2(b) dismissal or files an answer. The theory is that 
motions on the pleadings fail too often, in part because leave to replead is commonly given, while 
summary judgment is available only after costly discovery. Summary adjudication ofsome issues 
will control the scope of discovery, even if it does not resolve any claim, counterclaim, or other 
claim. Determination of the scope of the mandatory disclosure would be shaped by the issues that 
commonly prove important in the particular type oflitigation, and often would be limited to easily 
available documents and the like. 

The New York County Lawyers' Association explicitly disagrees with the City Bar. Issues 

that are properly decided without discovery can be resolved under Rule 12. Rule 56 can be used to 

focus summary judgment on specific issues, with authority to stage discovery as appropriate to those 

issues. The motion for summary adjudication may be used deliberately to delay discovery. And if 

summary adjudication is granted on some issues, the attempt to deny discovery on those issues might 

undesirably curtail discovery. And adhering to the summary adjudication would be unfair if 

subsequent discovery showed it was wrong. (Note: it is unclear how the "law of the case" phrase 

in the City Bar proposal is intended. Standard law-of-the-case doctrine permits a district court to 

depart from its own earlier rulings in a case when error appears.) 


Stueve & Keenan propose to allow depositions ofnonparties only by agreement or order. In 

part because of this limit they would allow parties to oppose summary judgment by a declaration, 

"based on substantial facts, ofwhat they reasonably project that a non-party trial witness' testimony 

will demonstrate. This declaration should also show why receiving the witness's direct testimony 

through affidavit is not feasible." Sanctions may be imposed for making a representation "that 

proves false at triaL" 


Accelerated disposition: The ACTLlIAALS proposals include consideration of an "application" 

procedure adopted in some Provinces of Canada. The details are sketchy. But the idea is that a 

plaintiff may commence an action with what is in effect a motion for summary judgment, supplying 

supporting materials documents and affidavits - at the outset. Depositions are limited to what 

is in the affidavits. The court may combine the procedure for decision on the record as it develops 

with a trial on some particular points. 


(The 20 10 version ofRule 56 allows a party to move for summary judgment at any time until 

30 days after the c10se ofall discovery. The Committee Note observes that a plaintiff can move for 
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summary judgment at the beginning ofthe action. This procedure may be useful in collection cases, 
bringing summary judgment back close to its origins. In addition, needs for prompt specific relief 
can often be addressed by injunction, see Rule 65. Declaratory relief may be suitable for expeditious 
handling in situations that do not call for much discovery. These opportunities, the newly 
emphasized availability ofpartial summary judgment, and the general authority to manage an action 
probably suffice.) 

Prompt Ruling: Complaints heard during the hearings on Rule 56 amendments were repeated at the 
conference: some courts take too long to rule on summary-judgment motions, and at times fail to rule 
at all. The ABA advances an expectation that courts are expected to rule promptly, and always 
within 90 days after full briefing; it is not clear whether this is proposed as a rule amendment. 

Permission to File: Several of the NELA respondents suggested that abuses of Rule 56 in 
employment cases justify imposing a requirement that a party get court permission to file the motion. 

Inefficiency: During the Rule 56 review there were several suggestions that deciding a motion for 
summary judgment often is more work for the judge than a trial. One NELA respondent offered a 
similar thought: "[I]t has become less time consuming and costly to try a case to a jury than to go 
through the summary judgment process. So, the rules should do more to encourage trials and also 
more to discourage summary judgment." Others voiced the same thought. 

Self-Serving Self-Contradiction: An NELA respondent suggests: "Allow clients to change and 
clarify answers to depositions not only in the transcript verification but later in affidavits and at trial, 
subject to impeachment." This addresses the common practice of refusing to consider self-serving, 
self-contradicting affidavits. 

Disposition on an Administrative Record: Proceedings for review on an administrative record often 
are resolved without discovery. That is the reason why "an action for review on an administrative 
record" is excluded from initial disclosure by Rule 26(a)(l)(B)(i). The full routine of Rule 56 
summary judgment may be more procedure than these cases need. For that matter, the standard for 
review is different from the summary-judgment standard. It would be possible to adopt a new and 
streamlined rule specifically for prompt disposition. But there is good reason to believe that courts 
generally manage to achieve disposition on the administrative record without undue complication 
or confusion of the parties. Little need appears to pursue this subject. 

Rule 68: Settlement 

Conference participants addressed settlement from a variety of perspectives. Professor 
Nagareda's paper frames the question: "how to regulate the distortive effect that our modern civil 
process might exert upon the pricing of claims in a world dominated by settlement, not trial." 
Current pretrial procedures focus on whether trial should occur, but trials rarely occur. And 
discovery imposes great costs in moving from motions on the pleadings to summary judgment. 
Perhaps procedures should be developed to help the parties price the settlement value of the claim. 
One possibility is a "preliminary judgment," provided by the court at an early stage; the judgment 
could be rejected by any party, but would provide a valuable anchor for converging on settlement 
value. 

Rule 68 has hovered somewhere in the back cupboards of the Committee agenda for several 
years. Informal suggestions, and occasional formal requests, would invigorate Rule 68 by various 
means. Stiffer sanctions - fee shifting - are the most common element. There has been 
considerable resistance to taking up this thorny topic in the wake ofunsatisfactory attempts in the 
1980s and 1990s. But the time may come again. 
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Initial Disclosures 

Rule 26( a)(1) initial disclosures were questioned by many participants. The subject may be 
sufficiently distinctive to be considered independently ofother discovery topics. 

The questions were almost mutually offsetting. Some suggest that the initial disclosures are 
nearly useless because they do not do enough - all of the same materials will be sought again by 
discovery demands that embrace them within requests that seek all information relevant to the same 
issues, not merely the information the disclosing party may use to support its own positions. Others 
suggest that the initial disclosures are unnecessary because they do too much, forcing the parties to 
work to disclose materials that the other parties would not bother to seek in discovery. 

There is a plausible argument that initial disclosures should either be broadened so as to 
support a meaningful reduction in subsequent discovery, replaced by some other form ofautomatic 
discovery, or abandoned. 

Abandonment is easy to accomplish. The ABA proposes both to broaden and to narrow 
initial disclosures. Disclosure of witnesses would be broadened to cover "each individual likely to 
have significant discoverable information about facts alleged in the pleadings, identifYing the subject 
of the information for each individual." It would be narrowed by deleting any initial disclosure 
requirement as to documents. The parties would be expected to discuss and attempt to agree on 
exchange of documents before the initial pretrial conference. 

Replacement might take a variety of forms ofautomatic discovery. Initial efforts to develop 
form interrogatories are under way. A relatively modest approach might amend Rule 33 to allow 
serving interrogatories, of a sort perhaps vaguely defined, 
with the complaint and with the answer. The interrogatories could address the topics now covered 
by Rule 26( a)( 1), or go further. They might include a request to produce all documents identified 
in the response, or perhaps some subset of the identified documents. 

Expanded disclosure obligations can be easily imagined. Arizona Rule 26.1 establishes 
sweeping disclosure obligations that could be used as a model. (The IAALS survey of Arizona 
lawyers paints a rather mixed picture on experience under Rule 26.1, but supports the conclusion that 
this approach merits consideration.) The Center for Constitutional Litigation would require that, in 
a civil equivalent ofBrady requirements for prosecutors, defendants produce materials that support 
the plaintiffs allegations. Judge Baylson suggests a "civil Brady" rule in broader terms: concepts 
of professional responsibility should oblige attorneys to disclose all materially unfavorable 
information (also rendered as information favorable to the other side), and parties should be likewise 
required to disclose; rules ofprofessional confidentiality and privilege should not restrict this duty. 

In addition to scope, timing also might be addressed. The ABA proposes that the plaintiff s 
disclosures be made within 30 days from filing the complaint, and the defendant's within 30 days 
from filing an answer. 

There was one particular rule suggestion. An NELA respondent said that defendants almost 
always identify the address and phone number of witnesses as "c/o the attorney." The rule should 
be clear that the actual address and phone number are required. 

Discovery: Detailed Changes 

Allocation ofdiscovery work between this Subcommittee and the Discovery Subcommittee 
will be an ad hoc accommodation of the agendas and interests of each. Often enough it will make 
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sense to assign detailed proposals to the Discovery Subcommittee. But coordination requires initial 
consideration it may be useful for this Subcommittee to open up proposals that seem worthy, 
whether the result is to develop them fully or instead is to commend them for full development by 
the Discovery Subcommittee. 

Scope: The ABA 21 st Century proposals reflect a division among Special Committee members 
some would eliminate discovery on the "subject matter" of the action. The final ACTLlIAALS 
proposals suggest consideration of a narrower scope perhaps by changing the definition of 
relevance. 

Cost Shifting: A proposal by Lawyers for Civil Justice illustrates the kinds of topics that are so 
important as to be readily separated from more detailed discovery work. This proposal is captured 
in the first sentence ofthe suggested rule: "A party submitting a request for discovery is required to 
pay the reasonable costs incurred by a party responding to a discovery request propounded under 
these Rules." (A similar protection for nonparties appears later.) The ACTLlIAALS final report 
suggests considering cost-shifting or co-pay rules. 

Professor N agareda suggests that a plaintiff should pay the defendant's discovery costs ifthe 
defendant wins on summary judgment. How about partial summary judgment? Affecting the 
tactical uses ofRule 56 motions? 

Controlled Access: Judge Higginbotham's proposal is a good (and brief) example of a generic 
possibility: Require the parties to file statements of"likely controlling issues of fact and law." The 
court then asserts early case control over access to discovery in two steps: First, a hearing on access; 
then a hearing on access with a '''peek at the merits.' The latter being an effort to reinforce a 
determination that a claim has been stated and if there is a reasonable basis for accessing further 
discovery." 

Judge Baylson makes a related suggestion that might be cast in rule form: mid-way during 
discovery, each party files a statement ofcontentions "in limited, numbered paragraphs with record 
support, with the opposing party making a substantive response." See the Manual for Complex 
Litigation (Fourth), § 11.473. This can help the parties adjust their discovery efforts. 

Girard Proposals: Three specific proposals by Daniel Girard provide a good illustration ofpossible 
small-scale revisions that might accomplish quit a bit. They are advanced in Girard & Espinosa, 
"Limiting Evasive Discovery: A Proposal for Three Cost-Saving Amendments to the Federal Rules," 
87 Denver U.L. Rev. (2010): 

(1) Evasive responses: This proposal draws from concern that discovery responses often are evasive, 
and the process often transforms from the intended "request-response" sequence to "an iterative, 
multi-step ordeal" in which the pre-motion conference requirement itself serves as an invitation to 
overbroad requests that anticipate over-narrow responses, negotiation, and eventual responses that 
mayor may not be evasive. Rule 26(g) implicitly forbids evasive responses, but it should be made 
explicit by adding just two words to Rule 26(g)(l )(B)(i): signing a discovery request, response, or 
objection certifies that it is "not evasive, consistent with these rules and * * *." 

(2) Rule 34: Production added to Inspection: Rule 34(a)(l) refers to a request "to produce and 
permit the requesting party * * * to inspect, copy * * * "documents. Rule 34(b)(1 )(B) directs that 
the request "specifY a reasonable time, place, and manner for the inspection and for performing the 
related acts." 34(b )(2)(B) directs that for each item or category, the response must "state that 
inspection and related activities will be permitted as requested," or object. "Producing" enters only 
in (b )(2)(D), referring to electronically stored information, and then again in (b )(2)(E), specifYing 
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procedures for "producing documents or electronically stored information." Rule 34( c) invokes Rule 
45 as the means of compelling a nonparty to "produce documents and tangible things." Girard 
observes that the common practice is simply to produce, rather than make documents available for 
inspection and copying. This leaves gaps in the language of the rules. Rule 37(a)(3)(B)(iv) should 
be amended to include "fails to produce documents" - a motion to compel may be made if"a party 
fails to produce documents or fails to respond that inspection will be permitted or fails to permit 
inspection - as requested under Rule 34." In addition, a new provision should be added to Rule 
34(b )(2)(B): "If the responding party elects to produce copies ofdocuments or electronically stored 
information in lieu ofpermitting inspection, the response must state that copies will be produced and 
the production must be completed no later than the date for inspection stated in the request." 

(3) Rule 34: General Objections: The underlying behavior is a tendency of responding parties to 
begin a response with a boilerplate list ofgeneral objections, and often to repeat the same objections 
in responding to each individual request, and at the same time to produce documents in a way that 
leaves the requesting party guessing whether responsive documents have been withheld under cover 
of the general objections. The proposed cure is to add ,this sentence to Rule 34(b)(2)(C): "Each 
objection to a request or part thereof must specify whether any responsive documents are being 
withheld on the basis ofthat objection." (Judge Baylson makes a related suggestion, observing that 
"[slome parties serve objections routinely and maintain them * * *, preferencing every response as 
'subject to objections.' This tactic delays discovery and may obfuscate the search for facts." Absent 
party agreement otherwise, "objections not specifically sustained by the court in a certain time frame 
should be deemed overruled; the discovery shall be provided as if an objection had never been 
made.") 

Start Discovery Sooner: Delaying discovery until after the Rule 26( f) conference is a bad idea, or so 
it is argued by a respondent to the ABA survey. 

Stay Discovery Pending Motions: Various suggestions were made about staying discovery pending 
disposition ofa motion to dismiss. The ABA proposal is that the court has discretion whether to stay 
discovery, but adds that the court should promptly rule on the motion - the ruling should not take 
more than 60 days in cases that are not "complex." The ACTLlIAALS Pilot Program Rule 6.1 
similarly relies on discretion. The New York City Bar proposal would stay discovery pending 
disposition of a motion to dismiss or for summary adjudication, unless the court finds good cause 
to allow discovery. In order to deter strategic use ofthe motions, discovery should proceed on an 
expedited basis if a motion is made and denied. Lawyers for Civil Justice propose a stay unless the 
court finds that particularized discovery is necessary to preserve evidence or prevent undue 
prejudice. 

Exchange Initial Discovery Requests: The New York City Bar recommends that parties be required 
to exchange actual discovery requests at the Rule 26(f) conference and a Rule 16(b) conference so 
that the reasonableness of the discovery can be discussed with the court. 

Place of Depositions: More than one NELA respondent would require "corporate deponents" to 
travel to the district where litigation is conducted. Cf present Rule 3 7( d)(l). 

Word-Processing Format: A suggestion that pops up at intervals over the years is renewed: Rule 33, 
34, and 36 discovery requests should be in an electronic form that allows responses directly in the 
form. 

Number of lntenogatories: An NELA respondent suggests that the limit on the number of 
intenogatories should be deleted. A larger number of simpler, subject-specific intenogatories can 
be drafted and answered with less time and expense. 
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Contention Interrogatories: The ABA finds that contention interrogatories "have become a tool of 
oppression and undue cost"; they should be prohibited absent agreement ofthe parties or court order. 
The New York City Bar believes that contention interrogatories "to elicit contentions and narrow 
areas ofdisagreement can be effective, but typically not until later in the discovery process." 

Limit Rule 34: Lawyers for Civil Justice and allies propose limits to 25 requests, to 10 custodial or 
information sources, and to two years prior to the complaint. Others propose comparable limits; 
Arizona limits requests to 10 distinct items or categories of items. 

Requests to Admit: The ABA again finds oppression, and recommends a limit on5 requests. (The 
FJC survey, p. 10, found requests used in 25% to 30% of the closed cases; plaintiffs and defendants 
reported different medians and means, but the means were always well above the medians 
indicating that means, mostly hovering just above 20, are influenced by numbers at least veering 
toward 35 in quite a few cases.) The ACTLlIAALS invokes the general principle ofproportionality, 
interpreting it to mean that contention interrogatories and requests to admit should be used sparingly, 
if at all. 

Other Limits: The ACTLlIAALS final proposals include limiting the persons from whom discovery 
can be sought (Arizona allows depositions of parties, expert witnesses, and document custodians; 
court permission or stipulation is required for others); limiting the time available for discovery; 
limits on the amount of money a party can spend, or force its opponent to spend on discovery; 
discovery budgets approved by the clients and the court. Stueve & Keenan would limit depositions 
to parties, requiring agreement or order to depose expert witnesses and nonparties; in return, they 
would establish nationwide subpoenas to compel trial testimony. 

Sanctions: There are many laments that sanctions are rarely imposed, generating reflex refusals to 
provide discovery designed to provoke a motion to compel. One NELA respondent spoke to the 
other side: "[T]he presumption ofsanctions in Rule 3 7 makes it too risky for many individual parties 
to challenge the discovery responses of well-financed adversaries." 

Definitions: An NELA respondent: "Add a definitions section to FRCP to reduce wrangling about, 
for example, whether questions containing 'respecting,' or 'relevant to' or 'related to' must be 
answered, and if so, what these words include." 

Expert Witnesses 

The broaderproposals for restricting expert-witness practice are better suited to the Evidence 
Rules than to the Civil Rules. The ACTLlIAALS pilot program rule 11 would require that a Rule 
702 expert's testimony be "strictly limited to the contents ofthe report" furnished in writing. That 
could be accomplished in Rule 26(a)(2)(B). In addition, the rule would allow only one expert 
witness per party to testifY on "any given issue." (Arizona allows only one witness per side on an 
issue; if coparties cannot agree, the court chooses.) Their final report suggests that depositions of 
experts be eliminated ifthe testimony is limited to the contents of the report. 

II NONRULES PROPOSALS 

As noted above, some suggestions for reform could be implemented either by rule 
amendments or by other means ofencouraging best practices. In addition, some proposals may fit 
within the Rules Enabling Act framework without looking toward actual rule amendments. Only 
a few of these suggestions are noted here. 
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Enforce Rules 

There were many comments, often in different contexts, that much could be accomplished 
by simply enforcing present rules. One example recurred through the NELA responses -- many 
NELA members believe courts do not honor the discovery rules in ERISA litigation. Apparently the 
courts treat ERISA claims as review on an "administrative" record that is not to be supplemented .. 

Summary Judgment 

The NELA respondents produced staggering numbers ofresponses bewailing delay in ruling 
on summary judgment until the eve of trial. A related and also frequently expressed concern is the 
practice of holding a final pretrial conference before ruling on summary judgment And there are 
requests for oral argument. A variation suggests oral argument before the nonmovant has to file a 
brief. None ofthese seems particularly amenable to rule text provisions. 

Local Rules 

"Local rules projects" have been pursued under the aegis of the Standing Committee. 
Continuing dissatisfaction with local rules was expressed in several of the surveys. There was 
widespread feeling that local rules are not always consistent with the national rules. In addition, 
implementation ofthe local rules themselves may not be consistent - some individual judges depart 
from both national and local rules. 

Local rules also were praised by some of the ABA answers. One virtue is that they give 
notice ofpractices that will be followed whether or not expressed in a formal rule better that all 
lawyers have access, not just the knowing insiders. Another is that they may be useful means of 
trying out ideas that may be proved to warrant general adoption. Yet another may be flexibility: 
generating sets of model local rules for specific types of litigation may be a way to respond to the 
shortcomings of trans substantive procedure. Patent litigation rules are offered as an example. 

The National Employment Lawyers Association found a consensus that local rules are not 
consistently applied within the district. It recommends that the judges of each district meet 
periodically to discuss their variations on local practice. (This does not seem a likely subject for 
Rule 83.) 

Miscellaneous 

Require attorneys to disclose to their own clients an expected budget ofthe costs of the case 
from beginning to end, including attorney fees; this should include aggregate data from other cases, 
and "how they are resolved, on average." 

Go Slow 

One ABA response echoed a theme that sounds periodically in rules discussions: "Please stop 
monkeying with the Civil Rules every year or so. Stability and predictability are important * * * . 
Trying to fix every new problem with a new civil rule is making our system more complex, 
expensive, and Canonical." 
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INTRODUCTION I 

The Civil Rules Advisory Committee hosted the 20 I 0 Conference on Civil Litigation at the 
Duke University School of Law on May 10 and II. The Conference was designed as a disciplined 
identification oflitigation problems and exploration ofthe most promising opportunities to improve 
federal civil litigation. More than seventy judges, lawyers, and academics presented and discussed 
empirical information, analytical papers, pilot projects, and various approaches used by both federal 
and state judges, in considering ways to address the problems ofcosts and delays in the federal civil 
justice system. Over 200 invited participants selected to ensure diverse views, expertise, and 
experience filled all the space available at the Law School and engaged in two days of panel 
presentations followed by extensive audience discussion. The result is a large amount ofempirical 
information and a rich array ofpossible approaches to improving how the federal courts serve civil 
litigants. 

I. THE BACKGROUND AND PURPOSE OF THE CONFERENCE 

For many years, the Judicial Conference Rules Committees have heard complaints about the 
costs, delays, and burdens of civil litigation in the federal courts. And for many years, the Rules 
Committees have worked to address these complaints. That work is reflected in the fact that the 
Civil Rules, particularly the discovery rules, have been amended more frequently than any others. 
The more recent changes have been preceded by efforts to obtain reliable empirical information to 
identify how the rules are operating and the likely effect ofproposed changes. Despite these recent 
rule changes, complaints about costs, delays, and burdens in civil litigation have persisted. Many 
of the complaints are inconsistent and conflicting. The Rules Committees concluded that a more 
comprehensive and holistic approach was called for in its empirical work. The 2010 Conference was 
built on an unprecedented array ofempirical studies and data, surveys ofthousands oflawyers, data 
from corporations on the actual costs spent on discovery, and white papers issued by national 
organizations and groups and by prominent lawyers. In addition, the Conference relied on data 
gathered in earlier rules-related work. 

In 1997, the Civil Rules Committee hosted a conference at the Boston College Law School 
to explore whether the persistent complaints should be the basis for changes to the Federal Rules of 
Civil Procedure governing discovery. That conference was also preceded by empirical studies 
conducted by the Federal Judicial Center (FJC). After that conference, changes were proposed to 
the discovery rules, including a narrowing of the definition of the scope of discovery in Rule 
26(b)(l). That change was enacted in 2000. Since then, however, the litigation landscape has 
changed with astonishing rapidity, largely reflecting the revolution in information technology. The 
advent and wide use ofelectronic discovery renewed and amplified the complaints that the existing 
rules and practices are inadequate to achieve the promise ofRule 1: a just, speedy, and inexpensive 
resolution to every civil action in the federal courts. 

The discovery rules were amended again in 2006 to recognize distinct features ofelectronic 
discovery and provide better tools for managing it. The 2007 style project simplified and clarified 
all the rules, the 2008 enactment ofFederal Rule of Evidence 502 reduced the risks of inadvertent 
privilege waiver in discovery, and the 2009 time-computation project made the calculation of 

1 There are many people and entities to thank and acknowledge for their support of, and work on, the 
Conference. A complete list is beyond this report. Particular thanks, however, must be extended to the Duke 
University School ofLaw and Dean David F. Levi; the Federal Judicial Center and Judge Barbara Rothstein 
and Dr. Emery Lee; the Administrative Office and Director James Duff; the Judicial Conference of the 
United States; and each of the Conference panel moderators. 
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deadlines easier. With these internal changes in place, and with external changes continuing to 
occur, the Advisory Committee determined that it was time again to step back, to take a hard look 
at how well the Civil Rules are working, and to analyze feasible and effective ways to reduce costs 
and delays. 

Some ofthe same information-technology changes that gave rise to electronic discovery also 
provided the promise of improved access to empirical information about the costs and burdens 
imposed in civil lawsuits in federal courts. A great amount of empirical data was assembled in 
preparation for the 2010 Conference. The Rules Committees asked the FJC to study federal civil 
cases that terminated in the last quarter of2008, the most recent quarter that could be studied in time 
for the Conference. The study included detailed surveys ofthe lawyers about their experience in the 
cases. The F JC also administered surveys for the Litigation Section ofthe American Bar Association 
(ABA) and for the National Employment Lawyers Association (NELA). The Institute for the 
Advancement of the American Legal System (IAALS) conducted a detailed study of the members 
ofthe American College ofTrial Lawyers (American College). The Searle Institute at Northwestern 
Law School and a consortium of large corporations also provided empirical information designed 
to measure in ways not previously available the actual CQsts of conducting electronic and other 
discovery. The rich and detailed data generated by all this work provided an important anchor for 
the Conference discussion and will be a basis for further assessment of the federal civil justice 
system for years to come. 

The many judges, lawyers with diverse practices, consumers oflegal services, and academic 
critics of legal institutions and processes provided an important range of perspectives. Lawyers 
representing plaintiffs, defendants, or both, and from big and small firms as well as public interest 
practice, were recruited. Clients were represented by corporate counsel for businesses ranging from 
very large multinational entities to much smaller companies, as well as by government lawyers. 
Empirical work was presented by FJC staff, private and public interest research entities, bar 
associations, and academics. The academic participants also provided historical and jurisprudential 
grounding. Experience with state-court practices was explored to show the range of possibilities 
working within the framework of the American adversary system. Different litigation bar groups 
were represented. The mix of these participants in the organized panels and in the subsequent 
discussions resulted in consensus on some issues and divergence on others. The diversity ofviews 
and experience helped identify the areas in which disagreements tracked the familiar plaintiff
defendant divide and areas in which both disagreements and consensus transcended that line. 

Assembling the panels and commissioning, coordinating, and reviewing the empirical 
studies and papers occupied the planning committee, and particularly its chair, Judge John Koeltl, 
for a year. The empirical information, papers, and reports from the Conference are available at the 
following website: http://civilconference.uscourts.gov, and the Duke Law Review will publish many 
ofthe papers. The Conference was streamed live by the FJC. Attachments to this report include the 
agenda, which lists the panel topics and panelists; a separate list ofthe panelists, sorted bypanel; and 
a list of the titles and authors of the papers, sorted by paneL While many of the empirical studies, 
pilot projects, and proposals for rule changes will continue and may be expanded, the materials 
presented and discussed at the Conference will provide the inspiration and foundation for years of 
future work. 

II. PRELIMINARY RESULTS OF THE EMPIRICAL AND OTHER STUDIES 

A full accounting of the empirical studies and findings is beyond the scope of this report. 
But a brief summary of some of the preliminary results demonstrates the important role they will 
play in detennining the most promising avenues for improving federal civil litigation. 
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The FJC conducted a closed-case study of3,550 cases drawn from the total ofall cases that 
terminated in federal district courts for the last quarter of 2008. The sample was constructed to 
eliminate categories ofcases in which discovery is seldom used and to insure the inclusion of cases 
likely to encounter the range oflitigation issues. The study included every case that had lasted for 
at least four years and every case that was actually tried, a design likely to capture the cases involving 
significant discovery. The study showed that plaintiffs reported $15,000 as the median total costs 
in cases that had at least some discovery. The figure for defendants was $20,000. In the top 5% of 
this sample, however, the reported costs were much higher. The most expensive cases were those 
in which both the plaintiff and the defendant requested discovery ofelectronic information; the 95th 
percentile was $850,000 for plaintiffs and $991,900 for defendants. 

The results closely parallel the findings of the 1997 closed-case survey the FJC did for the 
Advisory Committee in connection with the work that led to the Boston College Law School 
Discovery Conference. Both FJC studies showed that in many cases filed in the federal courts, the 
lawyers handling the cases viewed the discovery as reasonably proportional to the needs ofthe cases 
and the Civil Rules as working well. The FJC studies support the conclusion that the cases raising 
concerns are a relatively small percentage of those filed in the federal courts, but the numbers and 
the nature ofthese cases deserve close attention. It would be a mistake to equate the relatively small 
percentage of such cases with a lack of importance. The most costly cases tend to be the ones that 
are more complicated and difficult, in which the stakes for the parties, financial or otherwise, are 

. large. One set ofissues is whether the cases with the higher costs in the FJC studies are problematic, 
that is, whether the costs are disproportionate to the stakes. Higher costs may not be problematic if 
they are justified by the amounts or issues at stake in the litigation; lower costs may still be 
problematic if they are burdensome because they are the result of excessive discovery that is not 
justified by what is at stake in the litigation or if the costs are low only because, for example, a 
defendant agreed to settle a meritless case to avoid high discovery costs. 

Several other surveys supplemented the FJC work. The IAALS worked with the American 
College on a survey that was sent to every Fellow of the American College. With some 
modifications, that survey was also administered by the FJC for the Litigation Section of the ABA 
and for NELA. The responses varied considerably among the different groupS.2 The American 
College respondents-who have more years of experience in the profession and are selected from 
a small fraction ofthebar-reflected greater general dissatisfaction with current civil procedure than 
the other groups. The ABA Section ofLitigation survey responses did not indicate the same degree 
of dissatisfaction with the rules' ability to meet the goals of Rule 1 as the American College 
responses, but still reflected a greater degree ofdissatisfaction with the operation ofthe Civil Rules 
than the FJC survey results. 

The survey responses by the members ofthe plaintiff-oriented NELA were generally that the 
Civil Rules are not conducive to securing a 'just, speedy, and inexpensive determination ofevery 
action," but most remained hopeful that current problems could be remedied by minimal reforms. 
Among the concerns raised by NELA respondents were that the rules are not applied as written and 
are applied inconsistently; that local rules often conflict with the Federal Rules; that initial 
disclosures are not useful in reducing discovery or saving money; that discovery is often abused but 

2 The 1997 and the 2009 FJe surveys asked lawyers about their actual experiences in litigating specific cases 
and followed up with additional questions for a sample of those cases. This study design has an important 
advantage over surveys asking for general impressions about how the system is working. Responses to such 
questions about general impressions-tend to be less grounded in actual case experience. Indeed, there was 
sometimes a striking difference between lawyers' responses about the proportionality ofdiscovery that they 
experienced in specific cases and general statements about excessive discovery. 
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sanctions are rarely used (although more than half of the respondents found that in the majority of 
cases, counsel agree on the scope and timing ofdiscovery); that litigation is too costly; that discovery 
is too expensive; and that delays increase costs. 

On the defense-oriented side, the Lawyers for Civil Justice, the Civil Justice Reform Group, 
and the U.S. Chamber Institute for Legal Reform surveyed corporate counsel of Fortune 200 
companies and reported that the survey respondents viewed litigation costs as too high. The 
participating corporations reported that outside litigation costs account for about I in every 300 
dollars of U.S. revenue for corporations not in insurance or health care. The respondents also 
reported that the average discovery costs per major case represent about 30% ofthe average outside 
legal fees. The report drafted by the groups conducting the survey concluded that litigation costs 
continue to rise and are consuming an increasing percentage of corporate revenue; that the U.S. 
litigation system imposes a much greater cost burden on companies than systems outside the United 
States; that inefficient and expensive discovery does not aid the fact finder; that companies spend 
a significant amount every year on litigation transaction costs; and that large organizations often face 
disproportionately burdensome discovery costs, particularly with respect to e-discovery. 

The surveys showed as major perceived difficulties on the defense side that contested issues 
are not identified early enough to forestall needlessly extensive and expensive discovery; that 
discovery may impose disproportionate burdens on the parties and at times on nonparties, made 
worse by the difficulties ofdiscovering electronically stored information; and that adversaries with 
little information to be discovered have the ability to impose enormous expense on large data 
producers-not only in legal fees but also in disruption ofongoing business-with no responsibility 
under the American Rule to reimburse the costs. The surveys showed as major perceived 
difficulties on the plaintiffs' side that much ofthe cost ofdiscovery arises from efforts to evade and 
"stonewall" clear and legitimate requests, that motions are filed to impose costs rather than to 
advance the litigation, and that the existing rules are not as effective as they should be in controlling 
such tactics. One area ofconsensus in the various surveys, however, was that district or magistrate 
judges must be considerably more involved in managing each case from the outset, to tailor the 
motions practice and shape the discovery to the reasonable needs of that case. The challenge is to 
achieve this on a consistent, institutional basis without interfering with the independence and 
creativity ofeach judge and district responding to the specific mix of cases and docket conditions, 
and without interfering with the effective handling ofmany cases under existing rules and practices. 

Another area ofconsensus was that making changes to the Federal Rules ofCivil Procedure 
is not sufficient to make meaningful improvements. While there was disagreement over whether and 
to what extent specific rules should be changed, there was agreement that there is a limit to what rule 
changes alone can accomplish. Rule changes will be ineffective if they are not accompanied by 
judicial education, legal education, and support provided by the development of materials to 
facilitate implementing more efficient and effective procedures. What is needed can be described 
in two words--cooperation and proportionality-and one phrase-sustained, active, hands-on 
judicial case management. These goals can be advanced by several means, including improved 
formal ongoing education programs for lawyers and judges, the development and use of "best 
practices" guides and protocols, and other means ofencouraging cost-effective litigation practices 
consistent with vigorous advocacy. 

The Conference generated specific and general suggestions for changing both rules and 
litigation practices. The suggestions fall into the categories identified above: changes to the rules; 
changes to judicial and legal education; the development ofprotocols, guidelines, and projects to test 
and refine continued improvements; and the development ofmaterials to support these efforts. 
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III. RULEMAKING 

Two points of consensus on rulemaking emerged from the Conference. First, while rule 
changes alone cannot address the problems, there are opportunities for useful and important changes. 
Second, there is no general sense that the 1938 rules structure has failed. While there is need for 
improvement, the time has not come to abandon the system and start over. 

One recurring question is the extent to which new or amended rules are needed as opposed 
to more frequent and effective use ofthe existing rules. Conference participants repeatedly observed 
that the existing rules provide many tools, clear authority, and ample flexibility for lawyers, litigants, 
and the courts to control cost and delay. Conference participants noted that many ofthe problems 
that exist could be substantially reduced by using the existing rules more often and more effectively. 
It is important to understand the reasons that existing rules are not invoked or enforced more reliably 
and the extent to which changes in judicial and lawyer education can respond to those reasons. It 
is also important to understand the extent to which the problems ofcosts, delays, and unfairness can 
be addressed by enforcing the procedural rules. Economic and other incentives that drive how 
lawyers and litigants conduct litigation are certainly important. One judge with many years of 
experience both in the district court and on the court ofappeals put it succinctly: "what we're seeing 
is the limits ofrules." And it is important to distinguish between costs, delays, and burdens created 
by such causes as strains placed on federal judges by competing demands on their time on the one 
hand, and difficulties that arise from any weakness of the existing Civil Rules on the other. 

Although rule amendments are not the only answer, the Conference did identify some 
candidates for amendment that attracted strong support and others that deserve close analysis. Some 
of these suggestions are already the subject of the Advisory Committee's work. Others draw on 
existing best practices, case law direction, state-court experience, or the results ofpilot projects. Yet 
other ideas are less well-developed but may prove promising. 

A general question is whether a basic premise of the existing rules, that each rule applies to 
all the cases in the federal system, should continue to govern. Over the years, there have been 
specific, well-identified departures from the so-called transubstantivity principle. Examples within 
the rules include Rule 9(b) and the categories ofcases excluded from Rule 26( a)'s initial disclosure 
requirements. Although no one suggested a wholesale departure from transubstantivity, several 
Conference papers and participants raised the possibility ofincreasing the rule-based exceptions to 
it. Two general categories ofexceptions were raised: exceptions by subject matter, such as a case 
raising official immunity issues; and exceptions by complexityor amount at issue in a case, such as 
a system that would channel cases into specific tracks. 

Pleading and discovery dominated Conference suggestions for rule amendments. Some 
longstanding topics were conspicuous for lack ofattention. Although there was substantial interest 
in exploring the phenomena ofsettlement and the "vanishing trial," the Rule 68 provisions on offer 
ofjudgment received no more than a collateral glance. And the protective-order provisions ofRule 
26( c) drew no comment or attention at all, other than suggestions for standardizing protective orders 
for categories of litigation, such as employment cases, to expedite their use. 

A. Pleading 

The 1938 Civil Rules diminished the role of pleadings and greatly expanded the role of 
discovery. Discovery has been continually on the Advisory Committee 's docket since the substantial 
revisions accomplished by the 1970 amendments. Pleading has been considered at intervals since 
1993, when the decision inLeatherman v. Tarrant County Narcotics Intelligence and Coordination 
Unit, 507 U.S. 163 (1993), suggested that adoption of "heightened". pleading is a subject for the 
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Enabling Act process, not judicial decision. At that time, however, the Advisory Committee found 
no broad support or need for amendments to pleading rules. 

The decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 
129 S. Ct. 1937 (2009), brought pleading to the forefront of attention and debate. The academy in 
particular reacted in force to these decisions. A speaker at the Association ofAmerican Law Schools 
Civil Procedure Workshop in June 20 I 0 counted eighty-seven law review articles on these cases, a 
count that continues to grow. Some members ofCongress have proposed variations ofbills intended 
to "roll back" the pleading standard, seeming to assume a fixed status quo of practice that did not 
exist. The lower courts have, over time, begun to provide the detail and nuance necessary to 
understand the specific impacts ofthese most recent Supreme Court interpretations of the familiar 
words ofRule 8. Well before the 20 I 0 Conference, the Advisory Committee had begun a detailed 
study of the effects of Twombly and Iqbal on practice, to determine whether any rule amendments 
should be proposed and, ifso, what direction they should take. That work continues, now informed 
by the addition of the materials and discussion presented at the Conference. As part of that work, 
the FJC was asked to provide data on the number and disposition ofmotions to dismiss in the wake 
ofTwombly and Iqbal. That study is ongoing, but initial results are expected to be released this fall. 

The Conference covered a full spectrum of pleading amendment possibilities, with 
disagreements that largely corresponded to the plaintiff-defendant divide over whether the current 
pleading standard provides timely and adequate identification ofthe issues to be decided and ofthose 
cases that cannot succeed and should be dismissed without further expenditure oftime and resources. 
Some speakers presented the view that although the final answer should be adopted through the 
Enabling Act process, there is an emergency in pleading practice that should be cured by legislation 
enacted by Congress that would establish a rule that should endure until the Enabling Act process 
can work through its always deliberate procedures. Others expressed the view that the common-law 
process ofcase-law interpretation has smoothed out some ofthe statements in, and responded to the 
concerns raised by, Twombly and Iqbal, and will continue to do so. Yet others argued that although 
the Court only interpreted the language ofRule 8( a)(2), that rule should be amended to express more 
clearly the guidance provided by the Twombly and Iqbal opinions. Some recommended moving still 
further in the direction of "fact" pleading; these recommendations ranged from less factual detail 
than Code pleading, to "facts constituting the cause of action," to "notice plus pleading" that 
explicitly requires a court to consider not only factual allegations but also reasonable inferences from 
those allegations. 

Another set ofpossibilities, apart from the general Rule 8( a) pleading standard, is to expand 
on the categories ofclaims flagged for "heightened pleading" by Rule 9(b). Two of the categories 
often mentioned for distinctively demanding pleading standards are claims ofconspiracy and actions 
that involve official immunity. 

Yet another set ofpossibilities is to focus on the Rule 12(b)( 6) motion to dismiss rather than 
on the Rule 8(a) standard for sufficient pleading. Much of the debate about pleading standards 
focuses on cases in which plaintiffs lack access to information necessary to plead sufficiently 
because that information is solely in the hands of the defendants and not available through public 
resources or informal investigation. "Information asymmetry" has become the descriptive phrase 
for cases in which only formal discovery is able to provide plaintiffs with information necessary to 
plead adequately. The Conference participants provided substantial encouragement for rule 
amendments that would explicitly integrate pleading with limited initial discovery in such cases. 
Various forms will be considered. A plaintiff might identify in the complaint fact matters as to 
which discovery is needed to support an amended complaint and seek focused discovery under 
judicial supervision. Or one response to a motion to dismiss under Rule 12(b)( 6) might be for the 
plaintiff to make a preliminary showing of"information asymmetry" and to seek focused, supervised 
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discovery before a response to the motion is required. Another approach might be to require the 
court asked to decide a motion to dismiss to consider the need for discovery in light of probable 
differences in access to information. Alternatively, there might be some opportunity for prefiling 
discovery in aid of framing a complaint, drawing from models adopted in several states. 

Yet other approaches to pleading have been explored in the past and continue to be open for 
further work. One would expand the Rule 12(e) motion for a more definite statement to focus on 
an order to plead in a way that will facilitate case management by the court and parties. Another 
would expand the use of replies, drawing on approaches used in official-immunity cases as one 
example. 

Pleading problems are of course not limited to complaints. Plaintiffs' attorneys assert that 
defendants frequently fail to adhere to the response requirements built into Rule 8(b). The 
Conference, however, did not produce suggestions for revising this rule. The difficulty here seems 
to lie not in the rule but in its observance, another illustration of the limited capacity ofrulemaking 
to achieve desirable ends. By contrast, a number ofConference participants did make the specific 
suggestion that the standard for pleading an affirmative defense should parallel the standard for 
pleading a claim. That question can be addressed by new rule text, and that possibility will be 
considered by the Advisory Committee. 

B. Discovery 

Empirical studies conducted over the course ofmore than forty years have shown that the 
discovery rules work well in most cases. But examining the cases in which discovery has been 
problematic because, for example, it was disproportionate or abusive, requires continuing work. 
Discovery disputes, the burdens discovery imposes, the time discovery consumes, and the costs 
associated with discovery increase with the stakes in the litigation, both financial and legal; with the 
complexity of the issues; and with the volume ofmaterials involved in discovery. The Conference 
produced some specific areas ofagreement on the need for some additional rule changes and better 
enforcement of existing rules, along with areas of disagreement on whether a more significant 
overhaul of the discovery rules is needed. This was also the area in which the recognition that rule 
changes alone are inadequate to produce meaningful improvements in litigation behavior or 
significantly reduce the costs and delays of discovery had the greatest force. Rules alone cannot 
educate lawyers (or their clients) in the distinction between zealous advocacy and hyper-advocacy. 

The Conference discussions ofdiscovery problems extended beyond the costs, delays, and 
abuses imposed by overbroad discovery demands to include those imposed by discovery responses 
that do not comply with reasonable obligations. While the defense-side lawyers reported routine use 
of overbroad and excessive discovery demands, plaintiff-side lawyers reported practices such as 
"stonewalling" and the paper and electronic versions of"document dumps," accompanied by long 
delays, overly narrow interpretations of discovery requests, and motions that require expensive 
responses from opposing parties and that create delay while the court rules. 

Privilege logs were identified as both a cause of unnecessary expense and delay and a 
symptom ofthe dysfunction that can produce these problems. Privilege logs are expensive and time
consuming to generate, more so since electronic discovery increased the volume ofmaterials that 
must be reviewed. Defense-side lawyers reported that after all the work and expense, the logs are 
rarely important in many cases. Plaintiff-side lawyers reported that many logs are designed to hide 
helpful documents behind privilege claims that, iftested, are shown to be implausible. While Rule 
26(g) already addresses this abuse ofprivilege logs, it may be that Rule 26(g) is too obscure in its 
location or insufficiently forceful in its expression and should be improved. Or it may be that Rule 
26(g) is an example of an existing rule that judges and lawyers can be shown ways to use more 
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effectively. Others suggested that the Civil Rules should explicitly permit more flexible approaches 
to presenting privilege logs and to testing their validity, combined with judicial and legal education 
about useful approaches. An example of such an approach would be to have a judge supervise 
sampling techniques that select log documents for a determination of whether the privilege claims 
are valid. Federal Rule of Evidence Rule 502, enacted in 2008, provides helpful support for further 
work in this area. 

In 2000, the basic scope ofdiscovery defined in Rule 26(b)( 1) was amended to require a court 
order finding good cause for discovery going beyond the parties' claims or defenses to include the 
subject matter involved in the action. The extent of the actual change effected by this amendment 
continues to be debated. But there was no demand at the Conference for a change to the rule 
language; there is no clear case for present reform. There is continuing concern that the 
proportionality provisions of Rule 26(b )(2), added in 1983, have not accomplished what was 
intended. Again, however, there was no suggestion that this rule language should be changed. 
Rather, the discussion focused on proposals to make the proportionality limit more effective and at 
the same time to address the need to control both over-demanding discovery requests and under
inclusive discovery responses. 

There was significant support across plaintiff and defense lines for more precise guidance 
in the rules on the obligation to preserve information relevant to litigation and the consequences of 
failing to do so. Large data producers, whether public or private, for profit or otherwise, made clear 
a sense ofbewilderment about the scope of their obligations to preserve information for litigation 
and the importance ofclear rules that will give assurance that compliance will avert severe sanctions 
for what in an electronic world are inevitable losses of information. The uncertainty leads to 
inefficient, wasteful, expensive, and time-consuming information management and discovery, which 
in tum adds to costs and delays in litigation. Clear guidance should be provided if it can be. 

A Conference panel produced a proposal for "Elements ofa Preservation Rule" that achieved 
a consensus on the panel. The proposal exemplifies many ofthe complexities that led the Advisory 
and Standing Rules Committees in developing the 2006 electronic discovery rules to at least defer 
enacting a rule to address them. One question is whether a rule can helpfully define the event that 
triggers a duty to preserve. Many cases find a duty to preserve before a lawsuit is filed, triggered by 
events that give ''reasonable notice" that litigation is likely. It is unclear that a rule drafted in such 
general terms would provide the guidance asked for. Careful consideration must be given to whether 
it is proper to frame a rule addressing preservation before any federal action is filed. Careful 
consideration must also be given to whether a rule can specify the topics on which information must 
be preserved in terms more helpful than the open-ended scope of discovery allowed by Rule 
26(b)(1), or can helpfully specify the categories ofpersons or data sources subject to preservation 
duties. While all acknowledge the challenge, preservation obligations are so important that the 
Advisory Committee is committed to exploring the possibilities for rulemaking. The Discovery 
Subcommittee is already at work on these issues. 

Spoliation sanctions are directly related to preservation obligations, but the sanctions 
questions raised at the Conference are more easily defined. Sanctions cover a wide range, from those 
that directly terminate a case to those that simply award the costs ofproviding proofby alternative 
means. An instruction that adverse inferences may be drawn from the destruction of evidence is 
somewhere in the middle as a matter offormal description, but many lawyers view it as close to the 
"case-terminating" pole. The circuits divide on the degrees of culpability required for various 
sanctions. Some allow the most severe sanctions only on finding deliberate intent to suppress 
evidence. Others allow an adverse inference instruction on finding simple negligence. Conference 
participants asked for a rule establishing uniform standards of culpability for different sanctions. 
These issues are also important and will be explored. Depending on the direction taken, it mayprove 
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desirable to enlist the Evidence Rules Advisory Committee in the effort. The Discovery 
Subcommittee is already at work on possible solutions to the lack of uniformity in sanctions 
decisions. 

The initial disclosure obligations imposed by Rule 26(a)(l) were also the subject of 
Conference attention. The 1993 version of the initial disclosure rule required identification of 
witnesses and documents with favorable and unfavorable information relevant to disputed facts 
alleged with particularity in the pleadings. It also expressly allowed districts to opt out ofthe initial 
disclosure requirement by local rule. Many courts opted out. The rule was amended in 2000 to 
require national uniformity, but reduced the information that had to be disclosed to what was helpful 
to the disclosing party. A number ofConference participants argued that the result is a rule that is 
unnecessary for many cases, in which the parties already know much of the information and expect 
to do little or no discovery, and inappropriate or unhelpful for more heavily discovered cases, in 
which discovery will ofnecessity ask for identification of all witnesses and all documents. Some 
responded that a more robust disclosure obligation is the proper approach, pointing to the experience 
in the Arizona state courts. Others argued for entirely or largely abandoning the initial disclosure 
requirement. 

Another category ofdiscovery rule proposals continued the strategy ofsetting presumptive 
limits on the number ofdiscovery events. This strategy has proven successful in limiting the length 
ofdepositions and the number ofinterrogatories. Many suggested limiting the number ofdocument 
requests and the number of requests for admission. Other suggestions were to limit the use of 
requests for admission to authenticating documents, and to prohibit or defer contention 
interrogatories. Some of these suggestions build on state-court experience and should be studied 
carefully. 

Other discovery proposals are more ambitious! One, building on the model of the Private 
Securities Litigation Reform Act, would require that discovery be suspended when a motion to 
dismiss is filed. Another, more sweeping still, would impose the costs ofresponding to discovery 
on the requesting party. More limited versions ofa requester-pays rule would result in cost sharing 
at least when discovery demands prove overbroad and disproportionate or the requesting party loses 
on the merits. Such proposals are a greater departure from the existing system and would require 
careful study oftheir likely impact beyond the discovery process itself An assessment of the need 
for such departures depends in part on whether the types ofrule changes sketched above, together 
with other changes to provide more effective enforcement of the rules, will produce the desired 
improvements, or whether a more thorough shift is required. 

C. Case Management 

The empirical findings that the current rules work well in most cases bear on the question of 
whether "simplified rules" should be adopted to facilitate disposition of the many actions that 
involve relatively small amounts ofmoney. A draft set of "simplified rules" designed to produce 
a shorter time to trial, with less discovery and fewer motions, for simpler cases with smaller stakes, 
was prepared several years ago. It was put aside for lack of support. One reason was the 
response-supported by the experience in federal courts that adopted "case-tracking" by local rule, 
and in some state courts using "case-tracking"-that few lawyers would opt for a simplified track 
and that many would seek to opt out if initially assigned to it. Another reason was that the existing 
case-management rules, including Rule 16, allow a court to tailor the extent of discovery and 
motions to the stakes and needs ofeach case. There was widespread support at the Conference for 
reinvigorating the case-management tools that already exist in the rules. The question is whether 
there should be changes in those rules or whether what is needed are changes in how judges and 
lawyers are educated and trained to invoke, implement, and enforce those rules. 
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Pleas for universalized and invigorated case management achieved strong consensus at the 
Conference. Many participants agreed that each case should be managed by a single judge. Others 
championed the use ofmagistrate judges to handle pretrial work. There was consensus that the first 
Rule 16 conference should be a serious exchange, requiring careful planning by the lawyers and 
often attended by the parties. Firm deadlines should be set, at least for all events other than trial; 
there was some disagreement over the plausibility of setting firm trial dates at the beginning of an 
action. Conference participants underscored that judicial case-management must be ongoing. A 
judge who is available for prompt resolution ofpretrial disputes saves the parties time and money. 
Discovery management is often critical to achieving the proportionality limits ofRule 26. A judge 
who offers prompt assistance in resolving disputes without exchanges ofmotions and responses is 
much better able to keep a case on track, keep the discovery demands within the proportionality 
limits, and avoid overly narrow responses to proper discovery demands. 

Several suggestions were made for rule changes that would make ongoing and detailed 
judicial case-management more often sought and more consistently provided. One suggestion was 
to require judges to hold in-person Rule 16 conferences in cases involving represented parties, to 
enable a meaningful and detailed discussion about tailoring discovery and motions to the specific 
cases. Other suggestions sought to reduce the delays encountered in judicial rulings on discovery 
disputes, which add to costs and overall delays, by making it easier and more efficient for judges to 
understand the substance ofthe dispute and to resolve it. One example would be having a rule-based 
system for a prompt hearing on a dispute-a premotion conference-before a district or magistrate 
judge, before the parties begin exchanging rounds ofdiscovery motions and briefs, to try to avoid 
the need for such motions or at least narrow the issues they address. 

Other Conference suggestions expressed wide frustration in overall delays by judges in ruling 
on motions. This problem extends to the amount and distribution ofjudicial resources, which are 
well beyond the scope of rule amendments. But some of these problems may be susceptible to 
improvement by changes in judicial and lawyer training. 

IV. THE NEED FOR STRATEGIES IN ADDITION TO RULE AMENDMENTS 

A. Judicial and Legal Education 

The many possibilities for improving the administration of the present rules can be 
summarized in shorthand terms: cooperation; proportionality; and sustained, active, hands-on 
judicial case management. Many of the strategies for pursuing these possibilities lie outside the 
rulemaking process. The Rules Committees do not train judges or lawyers, write manuals, draft 
practice pointers, or develop "best practices" guides. But the Rules Committees are eager to work 
with those responsible for such efforts and to ensure that the rules, the training, and the supporting 
materials all reinforce each other. 

The FJC was deeply involved in the Conference and has already begun planning for judicial 
education to implement some of the lessons learned about the additional work judges must do to 
work towards cooperation, proportionality, and effective case management. The FJC is exploring 
changes in how both newly appointed and experienced judges are trained in effective methods for 
managing electronic discovery and in how recent changes in the practice can best be met by 
corresponding changes in case management. 

These efforts will be supported by the development of effective and readily available 
materials for lawyers, litigants, and judges to use in a variety ofcases. Such materials can include 
pattern interrogatories and production requests for specific categories of litigation. Such pattern 
discovery requests would be presumptively unobjectionable and could save both sides time and 
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money, and spare the court some of the skirmishing that now occurs. Promising work developing 
pattern interrogatory requests for employment discrimination actions is already underway as a result 
ofthe Conference. This work involves both plaintiff and defense lawyers cooperating to ensure that 
the form discovery requests reflect the views of both sides. Other categories of litigation would 
benefit from similar efforts. Similarly, standard protective orders that have been tested in practice 
could be a more time- and cost-effective alternative to each firm or lawyer inventing different forms 
oforders that in tum can generate litigation. 

Bar organizations and legal research groups have also expressed a willingness to work on 
educating and training lawyers and clients in methods to promote cooperation consistent with 
vigorous advocacy and changes in litigation practice and behavior necessary to achieve 
proportionality in discovery. The existing rules provide many opportunities and incentives to 
cooperate, including the Rule 26(f) party conference, the Rule 16 scheduling orders and pretrial 
conferences, and the "meet and confer" obligations for many motions. While many lawyers honor 
and seize these opportunities, others do not, whether because of mistaken notions of the duties of 
"zealous advocacy," clients who dictate "scorched earth" practices, self-serving desires to expand 
their own work, or lack of training and experience. Professional bar organizations have tried to 
address these problems by adopting standards of cooperation. It will be important to encourage 
widespread recognition and implementation of these standards. In addition, groups such as the 
Sedona Conference, which was an early leader in identifying the need to adapt basic litigation 
strategies to manage electronic information, and the IAALS, are committed to continuing to develop 
and improve standards that are specifically responsive to continuing changes in technology and 
business that profoundly affect litigation. 

The education and training must include not only lawyers, but also clients. In this respect, 
one area many have noted as important is the lack ofpreparation by even large and sophisticated data 
producers for electronic discovery, which has in tum contributed to the problems lawyers and judges 
have encountered. Bar and other organizations specifically representing clients will have an 
important role in such efforts. 

B. Pilot Projects and Other Empirical Research 

One form of empirical research· will be pilot projects to test new ideas. An example of a 
promising project is the Seventh Circuit Electronic Discovery Pilot Program, which has convened 
large numbers oflawyers and judges to educate the bench and the baron the problems ofdiscovering 
electronically stored information and to devise improved practices. That pilot pro~am developed 
and tested Principles Relating to the Discovery ofElectronically Stored Information.3 The FJC will 
study this pilot program and the accompanying principles to identify successful strategies that can 
be adopted elsewhere, to develop useful materials for judges and lawyers, and to improve judicial 
and legal education on managing electronic discovery. 

The state courts are an important source ofinformation about experience with different rules 
and approaches. The Conference included detailed research on practices in Arizona and Oregon. 

3 The committee overseeing the pilot program has released a report on phase one of the progratll, which 
explains the process and reasoning behind the development ofthe principles and provides preliminary results 
of information gathered on the application ofthe principles in cases during phase one ofthe pilot program. 
See SEVENTH CIRCUIT ELECTRONIC DISCOVERY PILOT PROGRAM COMMITTEE, SEVENTH CIRCUIT 
ELECTRONIC DISCOVERY PILOT PROGRAM REpORT ON PHASE ONE (2010), available at 
http://civilconference.uscourts.gov (follow "Library" hyperlink:; then follow "Seventh Circuit Electronic 
Discovery Pilot Program" hyperlink: on page 4) (last visited September 1, 2010). 
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For example, Arizona goes far beyond federal practice by requiring highly detailed initial 
disclosures. Oregon continues to have fact pleading. Continued study of state practice will be 
important. 

V. SPECIFIC IMPLEMENT A TION STEPS 

The 2010 Conference has provided more than could have been expected or even hoped for. 
The immediate task for the Rules Committees is to prioritize the many issues identified in the 
Conference for further study. The Conference highlighted two particular areas that merit the Rules 
Committees' prompt attention: (1) discovery in complex or highly contested cases, including 
preservation and spoliation ofelectronically stored information; and (2) review ofpleading standards 
in light of the recent Supreme Court cases. The Advisory Committee has initiated work in these 
areas. The Discovery Subcommittee chaired by Judge David Campbell has begun considering rules 
to provide better guidance on preservation and spoliation of evidence, particularly with respect to 
electronically stored information. The Chair and Reporter of the Advisory Committee have begun 
exploring rule responses that might be developed as current pleading issues become better focused. 
On a broader basis, a new subcommittee chaired by Judge John Koeltl has begun to study the many 
different kinds of projects needed to capitalize on the insights gained from the Conference. 

Some aspects of the work, such as judicial education, the development of supporting 
materials, and the development and implementation of pilot projects will be coordinated with the 
FJC. The FJC has also already begun working to implement some of the insights and lessons the 
Conference provided. Education programs, best practices guides, and different kinds ofsupporting 
materials for the bench and the bar will help achieve better use of present court rules. Research, 
empirical data, and pilot projects, such as the Seventh Circuit Electronic Discovery Pilot Program, 
will continue to provide the foundation for sound rule amendments and for changes in judicial 
education. 

Bar and legal research organizations are already at work on developing their own training and 
supporting materials for lawyers and litigants to promote some of the lessons learned. As one 
example, NELA and the American College, with the IAALS, are working to develop pattern 
discovery requests for employment cases. 

All ofthis will require continuing hard work by the Rules Committees to carry forward the 
momentum provided by the broad-based and carefully considered observations and proposals. The 
agenda for the Advisory Committee is demanding. But the goals are as old as the Federal Rules of 
Civil Procedure. They are the goals of Rule 1: to secure the just, speedy, and inexpensive 
determination of every civil action and proceeding in the federal courts. 
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of the Committee on Rules of Practice and Procedure; Former Chair of the Advisory 
Committee on Civil Rules) 

- Judge Mark Kravitz (United States District Court Judge from D. Conn.; Current Chair 
of the Advisory Committee on Civil Rules) 

- Judge John Koeltl (United States District Court Judge from S.D.N.Y.; Current member 
of the Advisory Committee on Civil Rules) 

Empirical Research Panel #1: 

- Judge Barbara Jacobs Rothstein (Director of the Federal Judicial Center; United 
States District Court Judge from W.O. Wash.) 

- Dr. Emery Lee III (Senior researcher in the Federal Judicial Center) 
Tom Willging (Senior researcher in the Federal Judicial Center) 

- Lorna Schofield (Partner at Debevoise & Plimpton; Current Chair of the ABA 
Litigation Section) 

- Rebecca Hamburg (Program Director of the National Employment Lawyers 
Association) 

Empirical Research Panel #2: 

- Justice Rebecca Kourlis (Executive Director of the Institute for the Advancement of 
the Amerjcan Legal System; Former Justice on the Colorado Supreme Court) 

- Professor Marc Galanter (Professor of Law at University of Wisconsin-Madison and 
the London School of Economics and Political Science) 

- Paul Saunders (Partner at Cravath, Swain & Moore LLP) 
- Alexander Dimitrief (Vice President and Senior Counsel for Litigation and Legal 

Policy at General Electric) 
- Nicholas Pace (Staff member of RAND Institute for Civil Justice) 

Professor Theodore Eisenberg (Professor of Law at Cornell Law School) 
- Jordan Singer (Director of Research at the Institute for the Advancement of the 

American Legal System) 
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Pleadings and Dispositive Motions Panel: 

Professor Arthur Miller (Professor of Law at the New York University School of Law; 

Former Reporter to the Advisory Committee on Civil Rules) 

Judge Jon Newman (United States Court ofAppeals Judge for the Second Circuit) 

Professor Adam Pritchard (Professor of Law at University of Michigan Law School) 


- Professor Geoffrey Hazard (Professor of Law at Hastings College of Law) 

Daniel Girard (Managing partner of Girard Gibbs LLP; Current member of the 

Advisory Committee on Civil Rules) 


- Sheila Birnbaum (Co-head of Skadden Arps Complex Tort and Insurance Group; 
Former member ofthe Advisory Committee on Civil Rules) 

- Jocelyn Larkin (Deputy Executive Director of the Impact Fund) 

Current State of Discovery Panel: 

Elizabeth Cabraser (Founding partner at Lieff, Cabraser, Heimann & Bernstein, LLP) 
- Judge David Campbell (United States District Court Judge from D. Ariz.; Current 

member of the Advisory Committee on Civil Rules) 
- Magistrate Judge J. Paul Grimm (United States Magistrate Judge from D. Md.; Current 

member of the Advisory Committee on Civil Rules) 
Jason Baron (Director of Litigation for the National Archives and Records 
Administration) 
Patrick Stueve (Founding partner of Stueve Siegel Hanson LLP) 

- Stephen Susman (Founding partner of Susman Godfrey) 
Professor Catherine Struve (Professor of Law at University of Pennsylvania School 
of Law) 

ludicial Management Panel: 

- judge Patrick Higginbotham (United States Court of Appeals judge for the Fifth 
Circuit; Former Chair of the Advisory Committee on Civil Rules) 

- Judge Michael Baylson (United States District Court Judge for E.D. Pa.; Current 
member of the AdviSOry Committee on Civil Rules) 

- Magistrate Judge J. David Waxse (United States Magistrate judge for D. Kan.) 
- Jeffery Greenbaum (Partner at Sills Cummis & Gross P.c.) 
- Professor Judith Resnik (Professor of Law at Yale Law School) 
- William Butterfield (Partner at Hausfeld LLP) 

Paul Bland (Staff attorney at Public Justice) 
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E-Discovery Panel: 

Gregory Joseph (Principal of Greg P. Joseph Law Offices, LLC; President Elect of the 
American College of Trial Lawyers; Former member of the Advisory Committee on 
Evidence Rules) 

- Judge Shira Scheindlin (United States District Court Judge from S.D.N.Y.; Former 

member of the Advisory Committee on Civil Rules) 

Magistrate Judge J. James Bredar (United States Magistrate Judge from D. Md.) 


- John Barkett (Partner at Shook, Hardy & Bacon L.L.P.) 

- Thomas Allman (Former General Counsel of BASF Corporation) 

- Joseph Garrison (Founding partner of Garrison, Levin-Epstein, Chimes, Richardson 


& Fitzgerald, P.c.) 

- Daniel Willoughby, Jr. (Partner at King &Spalding) 


Settlement Panel: 

Judge Brock Hornby (United States District Court Judge from D. Me.) 

Judge Paul Friedman (United States District Court Judge from D.D.C.; Former 

member of the Advisory Committee on Criminal Rules) 


- Professor Richard Nagareda (Professor of Law at Vanderbilt University School of 
Law) 

- Professor Robert Bone (Professor of Law at the University of Texas School of Law) 
- James Batson (Partner at Liddle & Robinson, L.L.P.) 
- Loren Kieve (Founding partner of Kieve Law Offices) 

Users of the System Panel: 

- Alan Morrison (Dean for Public Interest & Public Service at the George Washington 
University Law School) 

- Amy Schulman (Senior Vice President and General Counsel of Pfizer Corporation) 
- Thomas Gottschalk (Of counsel to Kirkland & Ellis; Former General Counsel at 

General Motors Company) 
- Ariana Tadler (Partner at Milberg LLP) 
- Anthony West (Assistant Attorney General, Civil Division, Department of Justice) 
- Joseph Sellers (Partner at Cohen Millstein Sellers &Toll PLLC) 

Perspectives from the States Panel: 

- Justice Andrew Hurwitz Oustice on the Arizona Supreme Court; Current member of 
the Advisory Committee on Evidence Rules) 

- Justice Rebecca Kourlis (Executive Director of the Institute for the Advancement of 
the American Legal System; Former Justice on the Colorado Supreme Court) 
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Paula Hannaford-Agor (Director of the Center for Jury Studies, National Center for 
State Courts) 

- Professor Seymour Moskowitz (Professor of Law at Valparaiso University School of 
Law) 

- William Maledon (Partner at Osborn Maledon, P.A; Current member of the 

Committee on Rules of Practice and Procedure) 

Judge Henry Kantor (Judge of the Circuit Court of the State of Oregon) 


Bar Association Proposals Panel: 

Lorna Schofield (Partner at Debevoise & Plimpton; Current Chair of the ABA 
Litigation Section) 

- David Beck (Founding partner of Beck, Redden & Secrest; Former member of the 
Committee on Rules of Practice and Procedure; Former President of the American 
College ofTrial Lawyers) 
Wendy Schwartz (Partner at Reed Smith, LLP) 

- Bruce Parker (Partner at Venable's Products Liability Practice Group) 
- John Vail (Representative of American Association ofJustice) 

Rulemaking Panel: 

- Dean David Levi (Dean of Duke University School of Law; Former United States 
District Judge from E.D. Cal.; Former Chair of the Committee on Rules of Practice and 
Procedure and the Advisory Committee on Civil Rules) 

- Judge Anthony Scirica (United States Court of Appeals Judge for the Third Circuit; 
Former Chair of the Committee on Rules of Practice) 
Judge Patrick Higginbotham (United States Court of Appeals Judge for the Fifth 
Circuit; Former Chair of the Advisory Committee on Civil Rules) 

- Professor Paul Carrington (Professor of Law at Duke University School of Law; 
Former Reporter to the Advisory Committee on Civil Rules) 

- Professor Daniel Coquillette (Professor of Law at Harvard Law School and Boston 
College of Law; Reporter to the Committee onRules of Practice and Procedure) 

- Professor Arthur Miller (Professor of Law at the New York University School of Law; 
Former Reporter to the Advisory Committee on Civil Rules) 

Summary and Conclusions: 

- Judge Lee Rosenthal (United States District Court Judge from S.D. Tex.; Current Chair 
of the Committee on Rules of Practice and Procedure; Former Chair of the Advisory 
Committee on Civil Rules) 

- Judge Mark Kravitz (United States District Court Judge from D. Conn.; Current Chair 
of the Advisory Committee on Civil Rules) 
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- Professor Edward Cooper (Professor of Law at University of Michigan School of 
Law; Reporter to the Advisory Committee on Civil Rules) 

- Professor Rick Marcus (Professor of Law at Hastings College of Law; Associate 
Reporter to the Advisory Committee on Civil Rules) 
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2010 Conference on Civil Litigation 
Materials Prepared for the Conference 

Table of Contents, by Panel 

Empirical Research and Reports Panels: 

1. 	 American Bar Association, Litigation Section - ABA Section of Litigation Member 

Survey on Civil Practice: Detailed Report 


2. 	 ABA, Litigation Section - Summary Memorandum ofABA Survey Narrative Responses 

3. 	 Pretrial Practice & Discovery Committee (of the ABA, Litigation Section, Iqbal Task 

Force) - Chart Regarding Cases on Iqbal and Twombly Issues 


4. 	 American College of Trial Lawyers (ACTL) Task Force on Discovery and the Institute 

for the Advancement of the American Legal System (IAALS) - Report from the Task 

Force on Discovery and Civil Justice of the ACTL and the lAALS to the 2010 Civil 

Conference 


5. 	 ACTL Task Force on Discovery/IAALS - Final Report on the Joint Project of 

ACTLjlAALS 


6. 	 ACTL Task Force on Discovery /IAALS - A Roadmap for Reform: Pilot Project Rules 

7. 	 ACTL Task Force on Discovery/IAALS - A Roadmap for Reform: Civil Caseflow 

Management Guidelines 


8. 	 Federal Judicial Center - National Case-Based Civil Rules Survey Results 

9. 	 Federal Judicial Center - Litigation Costs in Civil Cases: Multivariate Analysis 

10. Federal Judicial Center - In Their Words: Attorney Views About Costs and Procedures 

in Federal Civil Litigation 


11. Federal Judicial Center - Attorney Satisfaction with the Federal Rules of Civil 

Procedure 


12. Fulbright & Jaworski LLP - Fulbright's 6th Annual Litigation Trends Survey Report 
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13. Fulbright & Jaworski LLP - E-Discovery Trends: E-Discovery Findings from the 2005
2009 Fulbright &jaworski Litigation Trends Survey 


14.lnstitute for the Advancement of the American Legal System (IAALS) Civil 

Litigation Survey of Chief Legal Officers and General Counsel Belonging to the 

Association ofCorporate Counsel 


15. Institute for the Advancement of the American Legal System (IAALS) - Civil Case 

Processing in the Federal District Court 


16. 	Institute for the Advancement of the American Legal System (lAALS) - Preserving 

Access and Identifying Excess: Areas of Convergence and Consensus in the 2010 

Conference Materials 


17. Lawyers for Civil Justice, Civil Reform Group, U.S. Chamber Institute for Legal 

Reform - Litigation Cost Survey ofMajor Companies 


IS.Marc Galanter & Angela Frozena - "A Grin Without a Cat": Civil Trials in Federal 

Courts 


19.National Employment Lawyers Association (NELA) - Summary of Results of Federal 

judicial Center Survey ofNELA Members 


20.Theodore Eisenberg & Geoffrey P. Miller - Attorneys' Fees and Expenses in Class 

Action Settlements: 1993-2008 


21.Seventh Circuit Electronic Discovery Pilot Program Committee - Seventh Circuit 

Electronic Discovery Pilot Program, Report on Phase One (2009-2010) 


22.Seventh Circuit Bar Association, American Jury Project Commission - Seventh Circuit 

American jury Project: Final Report (2008) 


23.Andrea Kuperman, Memorandum Re: Application ofPleading Standards Post-Iqbal 

24.American Bar Association, Standards for Pretrial Submissions and Orders 

Pleadings and Dispositive Motions Panel: 

1. 	Daniel C. Girard & Todd I. Espinosa - Limiting Evasive Discovery: A Proposal for Three 

Cost-Saving Amendments to the Federal Rules 


2. 	 Institute for the Advancement of the American Legal System (IAALS) - Fact-Based 

Pleading: A Solution Hidden in Plain Sight 
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3. 	 Rebecca Love Kourlis, Jordan M. Singer & Natalie Knowlton - Reinvigorating 
Pleadings 

4. Arthur Miller Pleading and Pretrial Motions - What Would Judge Clark Do? 

Issues with the Current State of Discovery Panel: 

1. 	 John H. Beisner - "The Centre Cannot Hold" - The Need/or Effective Reform o/the U.s. 

Civil Discovery Process 


2. 	 Elizabeth Cabraser - Uncovering Discovery 

3. 	 Judge Paul Grimm - The State of Discovery Practice in Civil Cases: Must the Rules Be 

Changed to Reduce Costs and Burdens, or Can Significant Improvements Be Achieved 

Within the Existing Rules? 


4. 	 Amy Schulman & Sheila Birnbaum - From Both Sides Now: Additional Perspectives on 

"Uncovering Discovery" 


5. 	 Patrick Stueve & E.E. Keenan - Pre-Trial Cost Reform Imperative to Preserving 

Endangered Jury Trial 


6. Steve Susman - Pretrial and Trial Agreements 

Iudicial Management Panel: 

1. 	 Steven S. Gensler - judicial Case Management: Caught in the Cross-Fire 

2. 	 Judge Patrick E. Higginbotham - The Present Plight of the United States District 

Courts: Is the Managerialjudge Part ofthe Problem or ofthe Solution? 


3. 	 Judge Michael M. Baylson - Are Civil jury Trials Going the Way of the Dodo? Has 

Excessive Discovery Led to Settlement as an Economic and Cultural Imperative?: A 

Response to judges Higginbotham and Hornby 


E-Discovery Panel: 

1. 	 E-Discovery Panelists - Elements ofa Preservation Rule 

2. 	 Thomas Y. Allman - Preservation and Spoliation Revisited: Is it Time for Additional 

Rulemaking? 


3. 	John M. Barkett - Zublake Revisited: Pension Committee and the Duty to Preserve 
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4. 	 John M. Barkett - Walking the Plank, Looking Over Your Shoulder, Fearing Sharks Are 
in the Water: E-Discovery in Federal Litigation? 

5. 	 Joseph Garrison E-Discovery is THE Discovery 

6. 	 Joseph Garrison A Proposal to Implement a Cost-Effective and Efficient Procedural 
Tool into Federal Litigation Practice 

7. 	 Gregory P. Joseph - Electronic Discovery and Other Problems 

8. 	 Dan H. Willoughby, Jr. & Rose Hunter Jones - Sanctions for E-Discovery Violations: By 
the Numbers 

Settlement Panel: 

1. 	 Robert G. Bone - Improving Rule 1: A Master Rule for the Federal Rules 

2. 	 Judge D. Brock Hornby - The Business ofthe U.S. District Courts 

3. 	 Judge D. Brock Hornby - Summary Judgment Without Illusions 

4. 	 Loren Kieve - Eastern District ofVirginia Pretrial Procedures 

5. Richard A. Nagareda - 1938All Over Again?: Pretrial as Trial in Complex Litigation 

Perspectives from the Users of the System Panel: 

1. 	 Milberg LLP & Hausfeld LLP - E-Discovery Today: The Fault Lies Not in Our Rules ... 

2. 	 Alan B. Morrison - The Necessity of Tradeoffs in a Properly Functioning Civil 
Procedure System 

Perspectives from the States Panel: 

1. 	Justice Andrew D. Hurwitz - Possible Responses to the ACTL/lAALS Report: The 
Arizona Experience 

2. 	 Institute for the Advancement of the American Legal System (IAALS) - Survey ofthe 
Arizona Bench and Bar 

3. 	 Institute for the Advancement of the American Legal System (IAALS) - Survey ofthe 
Oregon Bench and Bar 

4. 	 Institute for the Advancement of the American Legal System (IAALS) - Civil Case 
Processing in the Oregon Courts 
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5. 	 Seymour Moskowitz, What Federal Rulemakers Can Learn from State Procedural 
Innovations 

Bar Association Proposals Panel: 

1. 	 American Bar Association Litigation Section, American College of Trial 
Lawyers/Institute for the Advancement of the American Legal System Task Force, 
New York City Bar Federal Courts Committee, Lawyers for Civil Justice, Lawyers for 
Constitutional Litigation - Summary Comparison of Bar Association Submissions to 
the Duke Conference Regarding the Federal Rules ofCivil Procedure 

Z. 	 Center for Constitutional Litigation, PC - Nineteenth Century Rules for Twenty-First 
Century Courts? - An Analysis and Critique of "A Roadmap for Reform, Pilot Project 
Rules" 

3. 	 Center for Constitutional Litigation, PC - Proposal to Amend Rule 23 

4. 	 Lawyers for Civil Justice, DRI - The Voice of the Defense Bar, Federation of Defense 
& Corporate Counsel, and International Association of Defense Counsel - Reshaping 
the Rules of Civil Procedure for the 21st Century: The Need for Clear, Concise and 
Meaningful Amendments to Key Rules ofCivil Procedure 

5. 	 New York City Bar Association, Federal Courts Committee - Proposals for the 2010 
Duke Conference Regarding the Federal Rules ofCivil Procedure 

6. 	 New York County Lawyers' Association, Committee on the Federal Courts 
Comments on the Proposals for the 2010 Duke Conference Regarding the Federal Rules 
ofCivil Procedure 

7. 	 Scott Nelsen, Public Citizen Litigation Group, for the Special Committee on the 
Future of Civil Litigation, of the ABA Section of Litigation - Comments on the 
ACTLjlAALS IIPilot Project Rules for Civil Litigation" by Certain Members of the ABA 
Litigation Section Special Committee on the Future ofCivil Litigation 

8. 	 Special Committee on the Future of Civil Litigation, of the ABA Litigation Section 
Civil Procedure in the 21st Century: Some Proposals 

9. 	 Don Davis, A Roadmap for Reform - A Dissent 

Rulemaking Panel: 

1. 	 Paul D. Carrington - Politics and Civil Procedure Rulemaking 
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DRAFT MINUTES 

CIVIL RULES ADVISORY COMMITTEE 

NOVEMBER 15-16,2010 

1 
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3 
4 

6 
7 
8 
9 

11 
12 
13 
14 

16 
17 
18 

The Civil Rules Advisory Committee met at the Administrative Office ofthe United States 
Courts on November 15 and 16,20 I O. The meeting was attended by Judge Mark R. Kravitz, Chair; 
Judge Michael M. Baylson; Judge David G. Campbell; Judge Steven M. Colloton; Professor Steven 
S. Gensler; Judge Paul W. Grimm; Daniel C. Girard, Esq.; Peter D. Keisler, Esq.; Judge John G. 
Koeltl; Judge Gene E.K. Pratter; Chief Justice Randall T. Shepard; Anton R. Valukas, Esq.; Judge 
Vaughn R. Walker; and Hon. Tony West. Professor Edward H. Cooper was present as Reporter, and 
Professor Richard L. Marcus was present as Associate Reporter. Judge Lee H. Rosenthal, Chair, and 
Judge Diane P. Wood represented the Standing Committee, along with Professor Daniel R. 
Coquillette, Reporter. Judge Eugene R. Wedoff attended as liaison from the Bankruptcy Rules 
Committee. Laura A. Briggs, Esq., was the court-clerk representative. Peter G. McCabe, John K. 
Rabiej, James Ishida, and Jeffrey Barr represented the Administrative Office. Judge Barbara 
Rothstein, Emery Lee, and Joe Cecil represented the Federal Judicial Center. Ted Hirt, Esq., and 
Allison Stanton, Esq., Department of Justice, were present. Katherine David, interim Rules Clerk 
for Judge Rosenthal, attended. Observers included Alfred W. Cortese, Jr., Esq.; Joseph Garrison, 
Esq. (National Employment Lawyers Association liaison); John Barkett, Esq. (ABA Litigation 
Section liaison); Chris Kitchel, Esq. (American College of Trial Lawyers liaison); John Vail, Esq. 
(American Association for Justice); Tom Allman, Esq.; Edward Pickle, Esq.; and Jonathan 
Redgrave, Esq. 

19 

21 
22 
23 

Judge Kravitz opened the meeting with a general welcome to all present. He congratulated 
Andrea Kuperman, Judge Rosenthal's Rules Clerk, on the birth ofAbigail Rose "anotherjob well 
done." He noted that lithe Chief Justice has been good to us"  Judge Colloton and Judge Koeltl 
have been reappointed for second terms. And Judge Pratter has been appointed "to maintain our 
Eastern District of Pennsylvania contingent. II 

24 

26 
27 
28 

Judge Baylson elaborated on the introduction ofJudge Pratter, observing that she and he had 
been partners in private practice before becoming colleagues on the bench. She is an outstanding 
judge. Judge Kravitz noted that when the appointment was announced, Judge Baylson had sent an 
e-mail message reporting that Judge Pratter is brilliant, creative, scholarly, and witty. All joined in 
welcoming her to the Committee. 

29 

31 
32 
33 
34 

Judge Kravitz noted with sadness the death of Professor Richard Nagareda. Professor 
Nagareda presented an excellent paper at the Duke Conference, suggesting that procedure should be 
revised to focus in part on devices that will enable the parties to price the claims for settlement. He 
was one of the most luminous of the rising stars in the procedure heavens. Beyond his prolific 
writing, including service as one of the Reporters for the American Law Institute Principles of 
Aggregate Litigation, he was an active innovator in developing new curricular offerings to combine 
rigorous theory with the practical side of litigation. 

36 
37 
38 
39 

41 

Judge Kravitz also noted that Judge Baylson has concluded the allotted two terms as 
Committee member. He was deeply involved in all aspects ofCommittee work, serving on a Style 
Subcommittee and chairing Subcommittees on Rule 15, Rule 56, and time computation. He 
displayed consummate leadership skills in steering the Rule 56 project to completion, achieving 
success in a task that earlier efforts had left unfinished. He also collaborated actively in the Rule 45 
work of the Discovery Subcommittee. He will be missed. 

42 
4 3 
44 

46 

Two other Comm:ittee members also have completed their second terms. Chilton Varner and 
Daniel Girard were enormously productive members. They worked tirelessly on discovery, including 
Rule 26, e-discovery, and the quirks of Rule 45. They bring different perspectives to Committee 
work, born ofdifferent practice backgrounds, but they have left their clients at the door and worked 
harmoniously to forge the best rules that can be shaped for the benefit of litigants on all sides ofan 
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47 
48 
49 
50 

action. They too will be missed. New practitioner members have not yet been designated to replace 
them. They have generously agreed to continue to work with the Discovery Subcommittee as it 
refines the Rule 45 proposals and plunges deeper into its work on preservation and spoliation. The 
Committee is in their debt. 

51 
52 
53 

Judge Wedoffhas contributed valuable insights on general procedural problems in his role 
as liaison from the Bankruptcy Rules Committee. He has been designated chair of that Committee, 
so will be succeeded by another liaison. His successor will have to work hard to take his place. 

54 
55 
56 
57 
58 
59 
60 
61 
62 

In a different direction, Judge Kravitz noted that Judge Walker has decided to retire from the 
bench as of February 28, 2011. His most prominent recent work on the bench was his decision in 
the case challenging California Proposition 8. Different observers react differently to the decision, 
but it has garnered high praise in many quarters. He handled this momentous trial with all the skill 
and imagination evidenced in his work with the Committee. One example of his Committee work 
was his steadfast but goodwhumored position that the "pointwcounterpoint" proposal for summary-
judgment practice was a mistake. His court had adopted this procedure, followed it for a while, and 
abandoned it. In the end, his view prevailed. It will be interesting to follow the paths his career 
takes next. 

63 Standing Committee 

64 
65 
66 
67 

Judge Kravitz reported that the Duke Conference was discussed at the June meeting of the 
Standing Committee. Several Standing Committee members attended the Conference and reported 
highly favorable reactions. Other members had become familiar with the conference papers and 
reports on the panel discussions. They too were very favorably impressed. 

68 Report to ChiefJustice 

69 
70 
71 
72 
73 

Judge Kravitz congratulated Judge Rosenthal on crafting an excellent report to Chief Justice 
Roberts on the Duke Conference. The Report emphasizes the great value of the work done for the 
Conference, and emphasizes above all the importance ofcarrying forward on many fronts to ensure 
the work continues without losing momentum. The Duke Conference Subcommittee will report on 
this work later during this meeting. 

74 Judicial Conference 

75 
76 

This Committee did not have any proposals requiring action at the September meeting ofthe 
Judicial Conference. 

77 New Rules 

78 
79 
80 

The expert trial-witness revisions of Rule 26 and the rewritten Rule 56 remain pending in 
Congress. There is every reason to expect that Congress will, by inaction, allow them to become 
effective as scheduled on December 1. 

81 March 2010 Minutes 

82 
83 

The draft minutes of the March 2010 Committee meeting were approved without dissent, 
subject to correction of typographical and similar errors. 

84 Working Agenda 

85 
86 
87 
88 

Judge Kravitz noted that the agenda does not include any proposals for action. The purpose 
of this meeting is to gather advice from the full Committee on the work being developed by 
subcommittees or more informally. Some truly difficult problems are being addressed. Deliberate 
action will be required to address them, often in multiple stages. 

89 Rule 45 

90 
91 
92 

Judge Campbell, chair of the Discovery Subcommittee, introduced the Rule 45 work by 
observing that the Subcommittee is working toward making recommendations next April for 
publishing proposed Rule 45 amendments. 
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93 The Rule 45 work began two years ago by making a broad survey of Rule 45 issues in 
94 response to a variety of suggestions for revision. An initial list of 17 possible issues was winnowed 
95 down to the four issues still under consideration. The work was carried on through telephone 
96 conference calls. A miniconference was held in Dallas at the beginning of October, bringing 
97 together a good cross section of lawyers and judges. Their contributions were very helpful in 
98 advancing the work. 

99 One ofthe four proposals is easy to grasp. The last sentence ofRule 45(b)( 1) explicitly states 
100 that notice must be served on each party before a party serves a subpoena to produce documents. 
101 Just as explicitly, lawyers complain that frequently they do not receive the required notice. When 
102 the complaint is registered with a court, it is remarkable that the party who served the subpoena 
103 frequently responds that notice is not required. This proposal seeks to give greater prominence to 
104 the notice requirement by moving it up to become a new Rule 45(a)(4). In addition, the proposal 
105 requires that a copy ofthe subpoena be served with the notice. The Subcommittee also considered 
106 proposals that would require the party who served the subpoena to give notice to other parties when 
107 documents are produced in response. The Subcommittee concluded that adding to the notice 
108 requirements would generate additional fractious disputes. In addition, materials are often recei ved 
109 in batches - multiple notices often would be required. It seems better to rely on the initial notice 
110 of service, leaving the other parties responsible to follow up by inquiry as to materials received. 

111 The second proposal provides for transfer ofenforcement disputes when a subpoena issues 
112 from a court apart from the court where the action is pending. Participants in the miniconference 
113 agreed that transfer to the court where the action is pending can be a good idea. At the same time, 
114 it is important to set a standard that discourages routine transfer simply to get rid of the dispute. 

115 The third proposal deals with a question made prominent by the ruling in In re Vioxx 
116 Products Liability Litigation, 438 F.Supp.2d 664 (E.D.La.2006). The Vioxx court ruled that by 
117 negative implication, Rule 45(c)(3)(A)(ii) authorizes nationwide subpoenas that direct a party or a 
118 party's officer to appear as a trial witness. Other courts have disagreed; there is a "pretty even split 
119 of authority" in the reported cases. It seems clear that the Vioxx ruling defies the intent of Rule 45 
120 as revised in 1991. The Subcommittee expects to recommend that Vioxx be undone. Nonetheless, 
121 powerful arguments have been made for recognizing some expanded power to compel appearance 
122 of a party at trial. The Subcommittee expects to recommend publication of a version that will 
123 incorporate its judgment on the best way to go beyond Vioxx, so as to prompt comments and 
124 testimony on which approach is better. 

125 Finally, the Subcommittee has studied multiple methods of restructuring Rule 45. Many 
126 comments urge that Rule 45 is complex. Ifit is well understood by a few who work with it regularly, 
127 it is difficult for others to work through it. One approach, suggested by Judge Baylson, would 
128 dramatically shorten Rule 45, in part by relying on cross-reference to the body ofdiscovery rules set 
129 out from Rule 26 through Rule 37. This approach runs the risk of forcing courts to recreate answers 
130 to questions that caused trouble in earlier days and were addressed by rule text to provide readily 
131 available solutions. Another approach would move part or all ofthe discovery subpoena provisions 
132 directly into the discovery rules. Subpoenas to produce documents, for example, could be 
133 incorporated with the document-request provisions of Rule 34. This approach drew some support, 
134 but many participants at the miniconference thought it would not reduce the overall complexity of 
135 the rules. Unless there is a clear and strong advantage, further, it is better to avoid proposals that 
136 inevitably generate a risk ofunanticipated consequences. A more modest approach is being actively 
137 pursued. This approach seeks to eliminate the "three-ring circus" aspect of present practice that 
138 provides multiple definitions of the issuing court, of the place of service, and of the place of 
139 performance. All subpoenas would issue from the court where the action is pending. The place of 
140 performance can - and probably will- be kept as it is in the present rules. And enforcement can 
141 be provided in the place of performance, subject to adding the transfer provisions that will be 
142 proposed quite apart from the restructuring proposal. 
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143 Professor Marcus developed these themes. 

144 Notice. The notice question has been extensively discussed at earlier meetings. Adding a 
145 requirement that the notice include a copy of the subpoena serves the purpose of the notice 
146 requirement. As obvious examples, it will provide other parties an opportunity to object or to 
147 propose that the subpoena be expanded to include additional materials. A minor drafting issue also 
148 is presented - "then" was added in restyling present Rule 45(b)(1), but it is not clear whether it 
149 serves a desirable purpose. One issue is whether the Committee Note should say anything about the 
150 consequences of failing to give the required notice. The Subcommittee concluded that it is better 
151 not to add sanction provisions to rule text; it may be better to avoid the question in the Note as well. 
152 And the prospect of requiring additional notices each time materials are produced in response to a 
153 subpoena was abandoned as too complicated. 

154 The notice proposal elicited briefdiscussion. Two judges voted in favor ofretaining "then." 
155 Two other judges agreed that complaints that notice has not been provided are made so frequently 
156 that it will be good to see whether some gain may be achieved by moving the requirement to a more 
157 prominent place in the rule. 

158 Transfer. Transfer issues arise because a discovery subpoena ordinarily issues from the court for the 
159 district where performance is required. The court may have no other connection to the action. For 
160 that matter, it does not know that the subpoena has issued, even though nominally the subpoena is 
161 issued in its name. Enforcement at the place of performance is nonetheless appropriate in many 
162 circumstances because the performance issues bear only on local events. On the other hand, 
163 performance issues may have important ramifications for the action. It may be that the issue has 
164 already been ruled upon by the action court, and is tendered to the issuing court in hopes ofwinning 
165 a conflicting ruling. Or a complex action may lead to issuance of similar subpoenas from several 
166 different courts around the country, creating the opportunity for inconsistent rulings. Decision of 
167 many performance issues may turn on a firm grasp ofthe substantive issues in the action, and in any 
16 8 event may affect case management by the action court. These concerns have led some courts to 
169 transfer enforcement issues to the action court, despite the apparent lack ofauthority in present rules. 

170 Judge Campbell offered examples ofthe problems that can be ameliorated by transfer. In one 
1 71 case expert witnesses testified at a TRO hearing in a court on the east coast. The plaintiff then 
172 subpoenaed the experts in the courts where the experts were located, seeking their full reports and 
173 all relevant materials. One of the experts was in the District of Arizona. The defendant moved to 
174 quash the subpoena, arguing that it was not clear whether the expert would be a trial-witness expert 
175 and that discovery must be barred until that was decided. A magistrate judge in the court where the 
176 action was pending was considering the question whether the limits on consulting expert discovery 
177 were waived by using the expert to testify at the TRO hearing. The same issue was raised in a 
178 district court in Texas and in yet another court. It makes no sense to require all these courts to rule, 
179 perhaps inconsistently, on the same question as presented in the same action. 

180 Another case was brought by a Los Angeles plaintiff against "Doe defendants" for 
181 anonymous on-line defamation. The plaintiff then subpoenaed an internet service provider in 
182 Arizona to compel disclosure of the names of the bloggers who posted the challenged statements. 
183 The First Amendment protection ofanonymous blogging can be defeated by showing a prima facie 
184 claim. The discovery ruling would be dispositive. And the same question would be presented to 
185 other courts where other internet service providers are located. It would be much better to have the 
186 ruling on the prima facie case issue made by the court where the action is pending. 

187 In a third example, a tight schedule was established to move toward determination of a 
188 motion for class certification. The parties subpoenaed records in two federal courts in the midwest. 
189 Those courts still had not ruled after four months. The orderly management ofthe class-certification 
190 issue would have been much advanced by enabling the class-action court to rule on the subpoena 
191 issues. This example prompted an observation that ancillary discovery motions are treated as 
192 miscellaneous motions that do not show up on the six-month list. There is no external pressure for 
193 timely disposition. So the lawyers at the miniconference protested that it is difficult to "get the 
194 attention" of the ancillary discovery court. 
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195 These persuasive examples are offset by the concern that some judges will have a reflexive 
196 knee-jerk tendency to transfer all disputes in ancillary discovery proceedings to the court where the 
197 action is pending. Nonparty witnesses may have a strong interest in achieving local resolution ofthe 
198 issues. 

199 The draft transfer provision invokes the "interest of justice" standard that is part of the 
200 formula guiding venue-transfer decisions under 28 U.S.C. § 1404(a). It was suggested that these 
201 words do not give much guidance. Should the rule at least add the IIconvenience of parties and 
202 witnesses"? Or perhaps refer directly to the convenience of the person commanded to provide 
2 0 3 discovery? Or require" compelling reason" to transfer? The draft Committee Note discusses these 
2 0 4 issues. One variation may be that it is a party, not the witness, who wants a decision in the ancillary 
2 0 5 court perhaps because it fears an adverse ruling by the court where the action is pending. 
2 0 6 Examples could be given -- resistance based on a witness's medical condition is a good reason to 
207 resolve the issue where the witness is located. 

208 The draft rule does not speak of a motion, whether to compel or for a protective order. It 
209 addresses the court: "the issuing court may * * * transfer." The Note says the burden is on the party 
210 seeking transfer to make the case for transfer, but often it may be the judge who initiates the transfer 
211 question. Rather than refer to burdens on parties and witnesses, would it be better to frame a 
212 presumption? And perhaps to include it in the rule text? 

213 Another possible transfer standard would be "when appropriate." "Appropriate" does not 
214 much provide much guidance; as the stylists observe, it is awkward to frame a rule that does no more 
215 than guard against inappropriate rulings. But "appropriate" is used to express standards in some 
216 rules. And it avoids the difficulty of articulating a useful standard. 

21 7 "The interests ofjustice" standard was defended as "striking the right note. It is familiar from 
218 § 1404(a). Judges behave responsibly." They take account ofwhere issues were first raised, ofwho 
219 it is that first seeks transfer or chooses a court by applying for an order. Ifanything, the presumption 
220 should be for transfer to the action court. The issues are tied to the pending action - the importance 
221 of the discovery must be weighed, and that must be measured by its place in the overall litigation. 
222 The ancillary court should be asked to rule only on clearly local interests ofa local witness, and even 
223 then the interest in a local ruling may not be great. The burden of securing a ruling in the action 
224 court may be no greater, given modem communications technology. Overall, it is important to add 
225 a transfer provision to Rule 45. Ordinarily the parties agree to submit disputes to the action court, 
226 but at times someone refuses. 

227 One potential difficulty arises ifan action court in Seattle directs a nonparty witness in Miami 
228 to provide discovery. How is the order enforced? In the ancillary court in Miami? Suppose the 
229 issue is contempt do we want to drag the witness across the country? 

230 An alternative may be to attempt to provide greater precision in the rule itself. For example, 
231 it could provide for transfer to the action court if the dispute is between the parties, rather than one 
232 initiated by the nonparty witness. Transfer also would be provided ifthe dispute substantially affects 
233 the merits of the action, or if the same issues will arise in other courts, or if there are other 
234 compelling reasons. As often happens, the desire for guiding detail fights with the desire to avoid 
235 further complicating the rule text Rule 45 is already complex, and the wish for specific guidance 
236 confronts the value of supporting discretion to deal with circumstances that cannot be anticipated 
237 in rule text. The basic idea may be one that is awkward to frame in rule-speak: "really good reason" 
2 3 8 for transfer. 

2 3 9 This discussion was summarized as leaving it still uncertain whether, "all else being equal," 
240 disputes should be resolved by the ancillary court. The draft Note seems to make this "the locus of 
241 inertia." Perhaps it would be better to be completely neutral. 

242 The suggestion that the rule should refer to the burden on the nonparty witness was repeated. 
243 This was elaborated: transfer should be strongly discouraged if the nonparty witness can show that 
244 transfer would impose an unfair burden. The problem that the ancillary court may take too long to 
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245 decide, interfering with progress in the action court, could be addressed by establishing a finn 

246 deadline to decide - perhaps 30 days. But "I know this would be unpopular." 


247 The time-to-ruling problem was addressed from a different perspective. Issue the subpoena. 
248 Eventually you will get the documents. If you want to get them promptly by getting a ruling from 
249 the action court, the party issuing the subpoena should be required to show why the dispute should 
250 be transferred. The Committee Note can cover the problem. So for the case where the action is 
251 pending in Seattle, the witness is in Miami, and the witness has no interest in the parties' dispute. 
252 The burden should be on the party to justifY dragging the nonparty before the distant action court. 

253 A third member spoke in favor of focusing on the nature of the dispute. Transfer seems 
254 appropriate when the issues are not peculiar to the nonparty witness, or when some fonn of forum 
255 shopping is going on. Frequently the "nonparty" witness is related in interest to a party, and may be 
256 raising issues at the party's behest rather than from any particular interest of its own. IIMost issues 
257 really belong in the action court." Questions of the scope of discovery often have been decided in 
2 5 8 the action court before the issue arises in the ancillary court. 

2 5 9 A judge observed that the lawyers' discussion was helpful. But it is also useful to think of 
260 the impact on the judge in the ancillary court. Often an ancillary-court judge will pick up the phone 
261 and talk with the judge presiding over the action. That opportunity should remain available even 
262 when there is a rule providing for transfer. The judges can reflect on "what is really driving the 
263 dispute," and their conversation may enable coordination that facilitates a sound ruling by the 
264 ancillary court without the need to transfer. 

265 Another judge agreed that when acting as the ancillary court, "I call the presiding judge." 
2 6 6 Perhaps the rule could distinguish between "local" issues and those that are more tied to the merits. 

2 6 7 Turning back to the draft rule and Note, it was observed that they seem to express a mild 
2 6 8 weight in favor of retaining the dispute in the ancillary court. "But the range of circumstances is 
2 6 9 broad. II Often the nonparty local witness is aligned with a party who wants to defeat the discovery, 
270 or to make it as difficult as possible. But it may be difficult to draft rule text that usefully 
271 distinguishes between local disputes and those that tie more directly to the action court. And the 
272 discussion has not produced any consensus as to the choice between transfer and no transfer "when 
273 the arrow points 55/45." Some comments seem to prefer transfer to the action court, others to prefer 
2 7 4 retaining the dispute in the ancillary court. And there is a risk that the longer the rule is the 
275 greater detail it provides to "guide" a transfer decision - the greater will be the tendency just to 
276 decide the motion without wading through the elements ofa transfer order. 

277 The difficulty of framing detailed rule text led to another suggestion that the details should 
278 be addressed in the Note. And it may be better to avoid any reference to a burden or presumption. 
279 "Once the obvious cases are sorted out, perhaps there should not be a burden." In the same vein, it 
2 8 0 was suggested that the balance will be different in different cases. Perhaps the Note could be limited 
2 81 to making that point, without suggesting any presumption. 

2 8 2 "Jurisdiction" over the nonparty witness came back for more detailed discussion. Referring 
2 8 3 back to the example of an action pending in Seattle and a nonparty witness in Miami, it has been 
2 8 4 protested that the court in Seattle does not have jurisdiction over the nonparty in Miami. Related 
285 questions were raised at the miniconference. Can the Florida lawyer appear in the Seattle court? 
286 Many courts, for example, allow e-filing only by a lawyer who is admitted to practice in that court. 
287 The Subcommittee believes there is no real jurisdiction problem. And it believes that often transfer 
288 will generate few practical problems or burdens. Briefing of the transfer motion in the ancillary 
289 court often will address the merits of the dispute so thoroughly that there is no need for extensive 
290 additional briefing in the action court after transfer. The briefs are easily transmitted. Argument can 
291 be made by telephone. Enforcement of an action court's order against a distant witness "will be 
292 worked out in practice." 

2 93 Support for this view was voiced by suggesting that the judge in Seattle is not at all likely to 
2 9 4 require the Florida lawyer to associate local counseL "This should get worked out." 
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295 The jurisdiction question was further addressed by observing that Rule 45 now allows the 

296 lawyer in Seattle to issue a subpoena in the name ofthe Florida court. Although the rules do not now 

297 provide transfer authority, and many courts conclude that transfer is not possible, other courts have 

298 made transfers without creating apparent issues ofjurisdiction. 


299 Time to object. The discussion oftransfer orders led to discussion of the time allowed to object to 
300 a subpoena. Rule 45( c )(2)(B), addressed only to document subpoenas, provides for an objection that 
301 suspends operation ofthe subpoena until the serving party moves for an order compelling inspection 
302 or production. The objection "must be served before the earlier ofthe time specified for compliance 
303 or 14 days after the subpoena is served." It has been protested that this time is very short, and some 
3 0 4 lawyers who consult Rule 45 only occasionally have been known to misread it as saying that 14 days 
305 is always the outer limit. There is a reason for the 14-day limit. The requesting party may "be in a 
306 hurry." But Rule 34 allows a party 30 days to object; why is a nonparty given less time? So it was 
307 suggested that 14 days is a very short time for people truly not connected to the action. A witness 
308 who knows nothing of the litigation needs to wade through the subpoena, consider whether to get 
309 a lawyer, and prompt the lawyer into action. Why not set the limit at the time to comply,just as Rule 
310 34 sets a single period to respond by stating that inspection and related activities will be permitted, 
311 or by objecting? 

312 It was noted that lower courts have divided on the question whether failure to object in 14 
313 days results in waiver. And those that find a waiver then generally excuse the waiver. 

314 So, it was asked, what happens if the witness gets a couple of extensions of the time to 
315 comply without registering an objection, and then objects? 

316 A judge observed that the problem is similar to the common encounters with motions to 
31 7 extend the time to file a brief made on the day before the brief is due, or a similarly late motion to 
318 file an over-long brief. "We need to be able to say no." "It's easier if there's a deadline." 

319 It was agreed that these problems should be considered further. A nonparty subpoena can 
320 be for simple things, easily identified and produced. An objection under Rule 45( c )(2)(B) is a potent 
321 thing because it stops all compliance automatically. And it is better to avoid a situation in which 
322 some material is produced promptly, while other material is held up. 

323 The internal puzzle ofRule 45 was expanded. Rule 45( c )(3) addresses all subpoenas, not just 
324 document subpoenas. Subparagraph (A) begins by stating that the court must quash or modifY a 
325 subpoena "on timely motion." Although arguments can be made either way, this seems to be 
326 independent of the time to make an "objection" under (c)(2)(B) - remember that an objection is 
327 made without a motion, and that the burden of making a motion is made on the party who seeks to 
328 compel production. (c )(3 )(B) says the court may quash in other circumstances "on motion," without 
329 specifYing that the motion must be timely. Nothing in (c)(2)(B) suggests waiver, unless it be by 
330 implication that the peculiar right to suspend the effect of the subpoena can be claimed only by a 
331 timely objection. Courts have not been able to figure out a uniform answer to the waiver question, 
332 although those that find waiver generally excuse the waiver. This should be straightened out. 

333 An observer noted that the ABA Litigation Section is considering the waiver problem. Most 
334 courts do find waiver ifthe time to object is not met. But ifthe subpoena is really overbroad, "courts 
335 cut a break." One recent case rejected objections made after 14 days, but when compliance was due. 
336 This problem should be solved. 

337 A Committee member agreed that as a practical matter, the 14-day limit does create a 
338 problem. But this is balanced out by negotiating over protection against compliance costs. "There 
339 is more balance in a practical sense." Another member agreed that there is little practical difficulty: 
340 "I've never had ajudge find a waiver. These things are negotiated. Objections typically are made 
341 in a brief two-paragraph letter. Phone calls follow." 

3 4 2 The Subcommittee included these questions in its initial list of 17 Rule 45 questions. 
3 4 3 Lawyers said it is not a problem and it was dropped. But then it came up again in the miniconference. 
344 The Subcommittee will consider it once more. 
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345 Party as trial witness. As noted in the introduction, the Vioxx decision has become famous, 
346 attracting followers and also stimulating disagreement. The Subcommittee proposes to restore what 
347 it believes was the intent of the 1991 amendments. Rule 45(b )(2) service requirements limit the 
348 reach ofall subpoenas. Neither a party nor a party's officer can be compelled to appear at trial unless 
349 the trial is held at a place where service could be made under Rule 45(b )(2). The preface of (b )(2), 
350 "[s]ubject to Rule 45(c)(3)(A)(ii)," is meant to incorponite the restrictions of (c)(3)(A)(ii), not to 
351 expand the reach of (b)(2). The provision in (c)(3)(A)(ii) that directs the court to quash a subpoena 
352 that requires a person who is neither a party nor a party's officer to travel more than 100 miles, but 
353 allows the person to be commanded to attend trial by travel within the state where trial is held, does 
354 not imply that a party or a party's officer may be commanded to attend trial no matter where the 
355 subpoena is served. 

356 Although the Subcommittee is clear on the original intent of these rule provisions, there are 
357 plausible arguments that the rule should be changed. Some of the courts that disagree with the 
358 Vioxx decision rest on faithful reading of the rule text, but reflect a wish that the court could 
359 command a party and some persons identified with a party to appear as witnesses at trial no matter 
360 where served. A number of lawyers at the mini conference thought this would be a good idea when 
361 there are strong reasons to want trial testimony, not deposition testimony. Many lawyers agree that 
362 when good reasons appear, judges often "jawbone" an agreement to produce the party as trial 
3 63 witness. 

364 An alternative that would expand authority to compel appearance as a trial witness is 
365 presented in the agenda materials. The draft does not rely on a party-issued subpoena. Instead it 
366 requires a court order based on showing "a substantial need that cannot otherwise be met without 
367 undue hardship." The order is always directed to a party. The order may direct the party to appear 
3 6 8 to testify at a trial or hearing, or may direct the party to produce a person employed by the party. The 
369 direction to produce a party's employee is subject to further limitations. One version would require 
370 that the employee be subject to the party's "legal control." An alternative version would be limited 
371 to a person who is an officer, director, or managing agent of a party. The draft rule also directs the 
372 court to consider substitutes for appearance at trial - audiovisual deposition under Rule 30, or 
373 contemporaneous transmission oftestimony from a different location under Rule 4 3( a). Reasonable 
374 compensation may be ordered. Rule 3 7(b) sanctions may be imposed for disobedience, but only on 
375 the party. This alternative is not the Subcommittee's recommendation, but it has seemed important 
376 to develop a workable alternative iffurther work or public comment make the case that a trial court's 

. 3 77 reach should be expanded. 

378 The first question was why the draft refers to testimony at trial or hearing. Most cases seem 
379 to involve appearance at trial. But Rule 45(a)(2) describes a subpoena for attendance at a hearing 
380 or trial, issued by the court where the hearing or trial is to be held. Testimony may be important at 
381 some hearings that are not yet trials. A Rule 65 hearing on a preliminary injunction is an illustration, 
382 whenever the hearing is not combined with the trial on the merits. 

383 The second question was whether courts actually have authority now to compel a party to 
384 appear. Rule 16(c)(I) recognizes that a court may require that a party or its representative be present 
385 or reasonably available by other means to consider possible settlement. More broadly, the court has 
386 jurisdiction over the parties by virtue of their party status. But these analogies do not extend to a 
387 person who is not a party, but only a party's officer - the witness in the Vioxx case was not a party. 
388 Jurisdiction to enter an in personam judgment, further, need not automatically extend to authority 
389 to compel appearance as a trial witness; even if the authority exists absent some limit, the 
390 Subcommittee view of Rule 45 is that the rule is designed to limit this authority. And as for Rule 
391 16, the authority to compel a party to be "present or reasonably available" - although not a limit on 
392 inherent authority - emphasizes the need for flexibility. It seems better to determine what the trial 
393 court's authority over a "partyll witness should be and to express it in rule language. 

3 9 4 Opposition to extending authority to compel a party's appearance as a trial witness commonly 
3 95 rests on the fact that trial subpoenas may impose severe burdens on high-level officials within many 
396 organizations. Often the best witnesses with the greatest knowledge ofthe issues in suit are lower
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397 level employees more directly involved with the underlying events. Some lawyers seem unable to 

398 resist the temptation to subpoena higher-level officials for strategic advantage in settlement 

399 negotiations. 


400 Alongside the fear of strategic misuse lies the perception that the advantages of live trial 
401 testimony are often exaggerated. Video depositions have become routine. No study has sho\\'Il that 
402 live trial testimony provides a better foundation for challenging the testimony and evaluating 
403 credibility. Contemporary jurors are accustomed to receiving information "through a flat screen." 
404 "It is a myth that you need the company president before the jury." 

4 OS SO too, it was 0 bserved that "these issues get worked out." Ifa particular officer or employee 
4 0 6 is in fact an important witness, it is in the party's interest to produce that witness. Failure to produce 
407 the witness may look bad. 

408 A related thought was that the logic of identifying an organization as a party can be carried 
409 too far when it extends to identifying the organization's agents as ifparties. Officers and agents are 
410 human beings. They deserve protection as individuals. 

411 It was agreed that the Subcommittee should develop an alternative draft that in some way 
412 adopts the Vioxx view that there should be a means to compel party witnesses to appear at trial when 
413 that is important. That led to considering the means ofpresenting the alternative for public comment 
414 and testimony. Different modes can be used to present alternatives for public comment. One is to 
415 present them as equals, with the Committee undecided which seems better. Or one can be presented 
416 as preferred, but asking for comments on the alternative. If the alternative is presented in fully 
41 7 developed form, it may be possible to respond to the comments by recommending the alternative for 
418 adoption without a second round ofpublication. Itwill be important that the alternative presentation 
419 reflect the seriousness of the issue - rather than a lengthy footnote, it would be better to present it 
420 in text form. The letter soliciting comments can explain the Committee's preference and explore 
4 21 th~ most likely arguments on all sides. 

422 A few detailed drafting issues were also discussed. The question whether the order to appear 
423 should apply to a "hearing" as well as a trial was renewed. The discussion has repeatedly referred 
424 to the value many lawyers place on presenting a live witness to a jury. Juries do not hold hearings. 
425 This led to the suggestion that perhaps the authority should extend only to "ajury trial. tI But it may 
426 be that a trial judge would prefer to see the witness in a bench trial. And it may be better to retain 
427 the authority for a hearing as well. A judge is not likely to order an appearance unless there are 
428 strong reasons. 

429 It also was asked whether it is wise to track the "substantial need and undue hardship" 
430 formula ofRule 26(b)(3) in this setting. Use ofthe same formula may imply to some courts that the 
431 tests are the same. The questions are quite different, essentially unrelated. Perhaps some better 
432 formula can be found to avoid confusion. tlCause," "substantial cause,t' or the like are familiar 
433 alternatives. The direction to consider such alternatives as a video deposition or testimony by 
434 contemporaneous transmission will help to give meaning and direction to whatever words are 
435 chosen. The Note can explore these matters further. 

436 The discussion concluded by reaffirming the Subcommittee recommendation that the Vioxx 
437 rule be overruled. At the same time, an alternative that embodies some part ofthe Vioxx approach 
438 will be prepared for publication. But the alternative will be clearly billed as a less-preferred 
43 9 approach. 

440 Simplifying Rule 45. The agenda materials include a draft that adopts the least "aggressivetl of the 
441 several approaches that have been considered for simplifying Rule 45. The idea is to reduce the 
4 4 2 number of combinations of authority the present rule provides for action court, issuing court, and 
4 4 3 place of performance. All subpoenas would issue from the court where the action is pending. 
4 4 4 Among other advantages, this will eliminate the prospect of service "within" the state by tagging a 
4 4 5 passenger in an airplane flying over the state. Separate provisions in Rule 45( c) would address the 
446 place where performance is required. Some drafting accommodations will be required -references 
447 to the "issuing court," for example, must be reconsidered. Transfer authority will be worked into the 
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448 draft. The result will not significantly reduce the word count of Rule 45, but it will simplify its 
449 operation. 

450 Judge Campbell underscored the value of simplification by stating that for years he has 
451 regularly found it necessary to read through the rule to identify the place of compliance, visiting 
452 subdivisions (a), (b), and (c) to identify the issuing court, the place of service, and limits on who is 
453 required to do what, where. The complexity can be reduced even if there is no change at all in the 
454 places where performance is required. And there is value in doing so. Quite recently a big Arizona 
455 firm issued a subpoena for a nonparty in Los Angeles from the District ofArizona; it was necessary 
456 to explain the ruling refusing to enforce the subpoena because it must issue from the district court 
457 in California. Even the sophisticated firms may misread the present rule. 

458 This proposal has met the same questions about "jurisdiction" as the transfer proposal. But 
459 in a real sense we have the same jurisdiction now, albeit in indirect form. A lawyer who has an 
460 action pending in Arizona can issue a subpoena from any federal court in the country. The court in 
461 the Southern District of Florida, for example, does not even know that a subpoena has been issued 
462 in its name. Filling in its name is a fiction. The functional question is where disputes about 
463 performance should be resolved. That is the same question raised by transfer. 

464 Criminal Rule 17(e)( 1) provides for service of a subpoena anywhere in the United States. 
465 It suggests that such provisions can be adopted under the Rules Enabling Act. Committee members 
466 were uncertain, however, whether the Criminal Rule rests on statutory authorization. (Briefresearch 
467 after the meeting showed that the advisory committee said that Rule 17 "continues existing law, 28 
468 U.S.C. 654." Section 654 has since been repealed, and in any event Rule 17 went further than the 
469 statute by disregarding limits on a subpoena issued at the request of an indigent defendant. See 2 
470 Wright & Henning, Federal Practice & Procedure: Criminal 4th, § 277.) It will be desirable to 
471 develop further the explanation of the reasons for finding Enabling Act authority to support 
472 nationwide subpoenas. The draft Committee Note for the transfer provisions addresses the question, 
473 and can be developed further. But it may prove better to set out this explanation in the letter 
474 transmitting a final proposal for publication and comment, rather than enshrine it for posterity in the 
475 Note. 

476 The most significant reason to hesitate over simplification is the fear of unintended 
477 consequences. There should be little risk on this score if the job is done carefully. 

478 A Committee member suggested that this approach sounds like a style project. What is the 
479 intended long-term benefit? 

480 A court official immediately responded that there are many lawyers who do not practice 
481 regularly in federal court and who simply do not understand Rule 45. Ajudge agreed. Many lawyers 
482 in small bankruptcy cases, for example, are not sophisticated in federal practice. Revising Rule 45 
483 can help them. Another judge observed that the draft is a real improvement. "Even a small dose of 
484 simplification is welcome." 

4 8 5 A countering suggestion was that sophisticated lawyers will rejoin: "We know how it works. 
4 8 6 Why take a chance"? 

487 The place of performance provisions, drawn from present Rule 45(c)(3), prompted a 
488 suggestion that perhaps the idea of "substantial expense" should be incorporated as a limit on the 
489 transfer provision. 

490 A deeper question was whether the simplified rule should simply carry forward the present 
491 limits on place of performance. Whatever the conclusion, it is assumed that the court for the place 
492 where performance is required can quash or modify a subpoena. It also is assumed that an order 
493 made by the court where the action is pending can be enforced by the court where performance is 
494 required. The local court in the place ofperformance will, just as now, open a miscellaneous docket 
495 number. And it seems fair to understand that a subpoena addressed to a nonparty in Los Angeles is 
496 performed in Los Angeles, even ifthe subpoena directs that documents be mailed to Phoenix. The 
497 present draft does make adjustments in the present rule by providing that a subpoena to produce 
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498 electronically stored information can direct production "at any location reasonably convenient for 
499 the producing person." That may create some ambiguity about the place of performance. And it 
500 raises the question whether it is desirable to allow the party serving the subpoena to determine the 
501 place of performance. We do not want to enable manipulation. 

502 A detailed question asked why draft Rule 45(c)(1 )(B) provides only for a nonparty subpoena 
503 to attend a trial, not also a hearing. The answer was that this provision simply carries forward the 
504 provision of present Rule 45(c)(3)(B)(iii). 

505 Judge Campbell concluded by observing that the discussion will greatly help the 
506 Subcommittee in preparing a Rule 45 proposal for the April meeting. 

507 Preservation and Spoliation 

508 Judge Kravitz recalled the groundswell of ideas at the Duke Conference and the strong 
509 support for undertaking rules amendments to deal with the duty to preserve evicience and with 
510 corresponding sanctions for spoliation. The Discovery Subcommittee has agreed to consider these 
511 questions, recognizing that it is not clear whether it will prove possible to craft useful rules. It has 
512 begun work through telephone conferences and a meeting in Dallas on the eve of the Rule 45 
513 mini conference. 

514 The Subcommittee has put aside for the moment a nagging question about the authority to 
515 make rules addressing conduct before an action is filed in a federal court. The federal courts clearly 
516 recognize that the duty to preserve potential evidence arises when there is reason to anticipate 
51 7 litigation that has not yet been filed. How far does the Rules Enabling Act authorize rules that 
518 address preservation conduct before any action has been filed, and that will become relevant only 
519 if an action is in fact filed and is filed in a federal court? There are strong reasons to believe that 
520 there is authority to frame such rules, but the question ofauthority may depend in part on the nature 
521 of the rule. It has seemed better to work at developing the best rule possible before confronting the 
522 question ofauthority head-on. 

523 Judge Campbell described the initial work. The Subcommittee has held four telephone 
524 conferences and one meeting. That has sufficed to make it through the issues one time. The purpose 
525 of reviewing the issues today is to gather reactions to the tentative beginnings, not to decide 
526 anything. 

527 The Duke Conference panel on these issues was very strong. It was the only panel at the 
528 Conference to make a strong and unanimous recommendation. It even provided a detailed sketch 
529 of the issues that should be addressed by a comprehensive set of rules. Spurred by this help, the 
53 0 Subcommittee has decided that there should be rules to address these issues if good rules can be 
53 1 drafted and put forward with confidence. 

532 The setting is familiar. The volume ofelectronically stored information has exploded. Much 
533 of it may be relevant in litigation. It is easily destroyed, and that leads to destruction. Business and 
534 government systems often are designed to delete information automatically during routine ongoing 
535 operations. Deletion also occurs as a matter of conscious choice. All of this leads to spoliation 
536 problems. Many potential litigants are deeply concerned about the consequences. But it will be 
537 difficult to draft an effective rule. The circumstances that arise across the spectrum of litigation are 
538 too varied to be captured in precise guidelines. It may be that rules directing "reasonable" behavior 
539 would provide little help or protection. 

540 Despite these concerns, judges in many large districts report that they do not encounter these 
541 issues very often. Adopting express rules may create more discovery disputes than they eliminate. 

542 Case-by-case development ofthe law may prove wiser than an attempt to adopt explicit rules. 
543 Nonetheless, the Subcommittee is committed to the attempt. Although the problems have been 
544 expressed in relation to electronically stored information, it seems likely that any rules will be more 
545 general. At least everything within the scope of Rule 34 and the corresponding provisions of Rule 
546 45 is likely to be covered. 
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547 It is important to continue to gather information. Emery Lee is conducting an FJC study to 
548 determine how often preservation and spoliation issues arise. Andrea Kuperman has searched the 
549 case law for decisions on each element on the Duke Panel's list; the law seems to be consistent on 
550 some issues, but inconsistent on others. Katherine David is helping to develop a general description 
551 ofother laws that impose duties to preserve information. A complete catalogue will not be possible, 
552 but the general landscape can be sketched. 

553 The question whether a rule can regulate conduct before an action is filed in federal court is 
554 serious, but the Subcommittee has decided to undertake the drafting project without reaching a firm 
555 conclusion. If in the end it seems possible to create a good rule, but significant doubts about 
556 Enabling Act authority persist, it may be appropriate to ask Congress to clarifY the Committees' 
557 authority. 

558 It also will be important to attempt to find out what happens in corporations and other 
559 institutional Iitigants before litigation is filed. There are many complaints that vast amounts are 
560 spent on preservation in the shadow of uncertainty. Some information has been available from 
561 RAND, the Sedona Conference, and IAALS studies, but more information will be useful. 

562 Emery Lee then presented the state of his research as of November 16. He emphasized 
563 repeatedly that the work is still preliminary, and is in a stage that represents only his own efforts, not 
564 anything the Federal Judicial Center can endorse. These cautions were expressed several times as 
565 the presentation went on. 

566 The study was based on a text search ofCMlECF records looking for specific words and rule 
567 numbers. It extended to cases filed in 2007 or 2008 in 19 districts. The districts were chosen 
568 primarily by looking for big districts; they do not constitute a representative sample. The focus is 
569 on motions for spoliation sanctions. Of 131 ,992 cases, the issue was located in 209. That is 0.15% 
570 of the total cases. The issue tended to come up late in the course of the litigation. 

571 These are "very odd cases." Typically they are cases in which the parties had a hard time 
572 agreeing on the price of the claims. For the cases that have reached disposition, the average 
573 disposition time is 649 days 1.8 years; that compares to 253 days for all cases in the districts. The 
574 mean time to the motion for sanctions is 513 days. Ofthe cases that terminated, 16.5% went to trial; 
575 that compares to 0.6% for all other cases in the sample, although it seems likely that as time goes on 
576 the other cases that progress to a conclusion will rise to a trial rate somewhere in the typical range 
577 of 1% to 2%. 

578 Ofthe 209 cases, 153 rose on motions for sanctions. The others involved sanctions requests 
579 in conjunction with motions for summary judgment, requests for jury instructions, or motions in 
580 limine looking toward an impending trial. 

581 Remembering again that the research is in a preliminary phase, a variety of things can be 
582 counted. The slides summarizing the figures are attached to these Minutes as an appendix. Among 
583 other things, they compare the frequency ofspoliation motions to other types ofmotions as counted 
584 by recent surveys. The IAALS surveys found that all types ofdiscovery sanctions are rarely sought, 
585 and are even more rarely granted. The FJC 2009 closed-case survey did not ask about motions. It 
586 did ask whether spoliation claims were raised in cases that had any discovery. Plaintiffs said such 
587 claims were raised in 8% of the cases, and defendants said 5%. Including cases in which there is no 
588 discovery, spoliation claims would be made in 2% to 3% of all. 

589 This snapshot study cannot account for trends, whether spoliation issues are arising more or 
590 less often over the years. The Willoughby and Jones paper at the Duke Conference did find an 
591 increase in reported decisions over time. 

592 It may help to remember that the closed-case survey showed that each dispute about 
593 discovery ofelectronically stored information, whatever the type ofdispute, increased case costs by 
594 10%. 
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595 And lawyers repeatedly report that fear of sanctions drives behavior even if sanctions are 
596 rarely imposed. 

597 Of litigated spoliation disputes, 40% involve only electronically stored information, 13% 
598 involve electronically stored and other information, 21 % - in many ways the most interesting 
599 involve tangible property, 18% involve paper documents only, and 9% involved materials that could 
600 not be identified (inability to identify the materials arose from sealed motions, motions that did not 
6 0 1 clearly identify the materials thought to have been lost, and the difficulty ofcategorizing such items 
602 as photographs). 

603 The cases can be broken down by case types for all types of materials; for electronically 
604 stored materials only; by the moving party; by types of moving plaintiffs and nonmovants; by types 
605 of moving defendants and nonmoving defendants; by grant, denial, pending, or no action or 
606 mootness, and so on. For comparison, the dispositions in the reported cases gathered in Andrea 
607 Kuperman's memorandum were counted they showed a far higher rate of motions granted, at 
608 60%; looking only to reported cases gives a distorted picture. The most common sanction was a 
609 spoliation instruction; precluding evidence and cost awards came next; reopening discovery was 
610 fourth. 

611 Comparing claims of spoliation before an action was filed with spoliation after filing, 25% 
612 of the cases surveyed involved only pre-filing claims. 

613 Often the motions do not cite a legal basis for imposing sanctions, or cite only a decision in 
614 another case. Rule 37 and inherent authority are invoked with nearly equal frequency. 

615 The study could, with enough time, be expanded to count more courts, and to track the cases 
616 over a longer period. 

61 7 The preliminary data must be audited to see whether anything has been missed the first time 
618 through. 

619 The motions and files do not give any sense that local rules ofattorney conduct were invoked. 
620 Nor do they give any hint whether there were collateral state professional-conduct complaints. 

621 Judge Campbell summarized the presentation as suggesting that sanctions motions are very 
622 rare; that they are even more rare in cases involving electronically stored information; that sanctions 
623 are still rarer. It is interesting that lawyers report so earnestly that the fear of sanctions drives 
624 behavior. Perhaps that is because the selective basis for reporting decisions creates an impression 
625 worse than the reality. And caution was expressed about reading too much into the reported cases. 

626 Another Committee member responded that "the consequences are so horrific you don't want 
627 to go even close." The fear may be important in deterring misconduct. It can help when talking to 
6 2 8 clients to tell them that they can destroy a good case by spoliation. 

629 It was observed that the category of spoliation instructions is itself variable. The court may 
630 decide on an instruction that directs the jury to presume the lost information was harmful to the 
631 spoliator or helpful to the would· be discoverer. Or it may leave it to the jury to make that 
63 2 determination as an open·ended inference. 

633 The Committee expressed great thanks to Dr. Lee for excellent work and a lively 
6 3 4 presentation. 

63 5 Discussion was opened on the general questions: is it desirable to attempt to draft a rule? 
636 How many of the elements described by the Duke Conference Panel should be included? The 
637 elements are described in the agenda materials beginning at page 147. 

638 The first question, tied to the problem ofreaching pre-litigation conduct, is how to identify 
639 the "trigger" that starts the duty to preserve. Is it at all helpful to rely on "a reasonable expectation 
640 of probable litigation, It and if helpful is that an accurate formulation? Should the trigger, or 
641 application of a general reasonable expectation standard, depend on whether the litigant is a 
642 sophisticated business enterprise or an individual? 
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643 And what is the scope of the duty to preserve once it is triggered? How far back in time 
644 should materials be preserved, and on what subjects when there is only a vague general idea of the 
645 events giving rise to the expectation of litigation? How long must the material be preserved going 
646 into the future? The variation in circumstances is as enormous as the range of topics that can be 
647 litigated in federal court. Uncertainty can increase cost, perhaps enormously. The concept of 
648 proportionality is difficult to apply at this stage. And there is no court to ask for guidance 

64 9 The fear ofsanctions for failing to comply with the indeterminate duty seems to be the source 
650 of collective angst. But the questions in framing a rule begin with determining what counts as a 
651 "sanction." Is an order allowing further discovery as a response to spoliation a sanction, or is it 
652 simply wise administration of the rules guiding proportional and reasonable discovery? Or what of 
653 an award of the expenses of attempting to recreate the lost information by other means? Any rule 
654 that limits or bars sanctions must be carefully drawn to preserve remedies designed to offset the 
655 inability to discover the lost materials. As to orders that really are sanctions, is it possible to 
656 calibrate in general terms the severjty of the sanction with the culpability of the conduct and the 
657 importance ofthe loss? Loss and prejudice are regularly balanced against each other in determining 
658 spoliation sanctions, but framing meaningful guides, much less anything like "guidelines," will be 
659 difficult. 

660 A first observation was that spoliation is an area where prevention can be important. 
661 Businesses have compliance programs to protect against violation of substantive law. ' Antitrust 
662 compliance programs are a familiar example. Perhaps no compliance program can be effective 
663 against all possible violations, but establishing a good and generally effective program can reduce 
664 the wrath ofenforcement authorities when a violation does slip through. There is a thriving business 
665 in helping design compliance programs. The same approach may prove valuable in addressing 
666 spoliation problems. Ifbusinesses can be encouraged to design and implement good preservation 
667 systems, the sanctions for occasional failures may be reduced. And good behavior may be 
668 significantly advanced. 

669 The need for a rule was raised by observing that the statistics tend to suggest there is no need. 
670 But the perceptions ofthe bar, and oftheir clients, suggest that perhaps it would be good to develop 
671 a rule. It might help to go back to the Duke panel for further input, perhaps asking them to draft their 
672 proposed elements in rule language. It is not likely that any precise matrix can be developed to 
673 measure out sanctions. But some guidance is possible, perhaps beginning with emphasis on 
674 proportionality measured by the degrees of culpability and prej udice. The more specifics that can 
675 be put into the rule, the better. It is unfortunate that judges have had to develop responses without 
676 the help of a rule. 

677 The consequences ofhaving no rule were emphasized by noting that different circuits have 
678 quite different standards for tailoring sanctions to misconduct. A nationwide organization 
679 business, government, or other has to tailor its conduct to the most severe, which may be the 
680 Second Circuit. 

681 The Department of Justice is perhaps the leading example of a firm that litigates all around 
682 the country, appearing both in the service of the government as plaintiff and the government as 
683 defendant. But given the F JC findings as to the infrequent imposition of sanctions or even sanction 
684 requests, it may be wondered whether a rule is needed. The problems seem to be case- and fact
685 specific. Crafting a traditional one-size-fits-all rule will be difficult. Would education of the 
686 judiciary work better? Even if there is to be a rule, education may be important in the interim. 

687 The idea that compliance programs should count in favor ofa spoliator was translated into 
688 the suggestion that it would be good to provide safe harbors so that organizations sufficiently 
689 sophisticated to take advantage ofthe programs would know what their obligations are. But that will 
690 be difficult to accomplish in face of the fact-specific nature of the questions. 

691 The Northern District of California is developing model protective orders. The bar has 
692 accepted the templates, and they have greatly reduced attorney work and disputes. So it may be that 
693 for spoliation, the best idea is a template rather than a rule. But the effort to develop a rule is worthy. 
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694 The model would not distinguish between the government and other entities - if the government 
695 is constantly in a state of preparing for litigation, so are many other organizations. 

696 This discussion prompted the reminder that education programs and support materials are 
697 being worked on. The pocket guide on e-discovery is being revised, and the revised version will 
698 discuss sanctions. 

699 It was further observed that the case law is approaching the idea ofsafe harbors for those who 
700 make careful and good-faith efforts to comply with preservation obligations, but the approach is 
701 incomplete. The approach could be that there is a safe harbor for complying with an established set 
702 ofexpectations, while failure to comply would not establish a presumption of bad faith. This result 
703 would depart from the cases that seem to suggest there is a real exposure to sanctions for failing to 
704 do what a judge says a litigant should be doing. 

705 John Vail, speaking for the American Association of Justice, said that the plaintiffs' bar 
706 agrees that these are serious issues. But in some cases sanctions, such as adverse inferences, are a 
707 matter to be governed by state law in diversity cases. There may be real Enabling Act questions, 
708 similar to those raised by Evidence Rule 502. He further observed that the duty to preserve may be 
709 triggered by private contract obligations. Most commercial insurance contracts impose on the 
710 insured a duty to report likely litigation to the insurer. The contract language is not likely to be 
711 changed no matter what rule might be adopted. Finally, the plaintiffs' bar "is waking up to the idea 
712 that plaintiffs too have preservation obligations." It will be important to ensure that proportionality 
713 concepts are invoked to regulate the obligations. 

714 Alfred Cortese, speaking for defense groups, suggested there are several issues a rule should 
715 address. Among them are defining the triggering event, defining the scope of the duty to preserve 
716 once it is triggered, and the standard for imposing sanctions. It will be important to have specific 
71 7 data on the costs of preserving information in deciding on these issues. An effort is under way to 
718 get better data; all that can be said confidently at the moment is that the cost of preservation is 
719 enormous. The Searle Institute study will be followed up; the study itself gathered information from 
720 36 or 37 companies, each ofwhich devoted what must have been several hundred thousand dollars 
721 just to gather data on their own experience with preservation costs. It is hoped to show why 
722 preservation costs are so high, and also to show how they relate to total enterprise profits. The 
723 figures in hand now suggest that litigation costs run from 16% to 20% oftotal profits. It seems likely 
724 that most of these costs are preservation costs, and mostly internal costs. 

725 It was suggested that the information on preservation costs will be more useful if it covers 
726 the costs ofall preservation activities, without regard to whether they are incurred for litigation. It 
727 also will be important to know what preservation costs would be if much-improved preservation 
728 systems were prepared. But the overall cost of American litigation may present problems that the 
729 Committee cannot do much about, whether through preservation and spoliation rules or otherwise. 

730 Returning to the trigger question, it was asked what the standard should be: a reasonable 
731 expectation of litigation? Knowing that litigation will be filed - a certainty? Guidance is 
73 2 importance. 

733 As to scope, it is important to define the duty to preserve. Scope links to discovery, and can 
734 be addressed even ifthe discovery rules are not changed. It is important to remember that business 
735 records are ordinarily maintained for business purposes, not for litigation. 

736 And it was urged that the standard for sanctions should be intent. Data are produced and 
737 destroyed every second. Non-intentional destruction should not be the occasion for sanctions. 

738 The intent test was met by asking whether the same test should apply to destruction of 
739 tangible things. Some kinds ofpotential evidence may be so important as to require a duty ofcare. 
740 One of the cases described in the materials imposed sanctions for destroying an automobile before 
741 the defendant could have an opportunity to inspect the allegedly defective airbag system. Mr. 
742 Cortese responded that he had not thought about the standard for such problems, but that is important 
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743 to distinguish the loss of data. As compared to the automobile, often it is impossible to know 
744 whether the supposedly lost data ever existed. 

745 It was agreed that purposeful destruction is different, and clearly an appropriate subject for 
746 sanctions. 

747 An observer noted that it will take time to develop a rule, if it is possible to create one at all. 
748 It is important to develop education programs now. The Committee should push others to do so. 
749 The standard of CUlpability "is chaotic." The same problems are answered differently by different 
7 5 0 courts. Directly contradictory results are often found. 

7 51 The same observer suggested that the trigger issue also will be difficult. One example is the 
7 5 2 question whether common knowledge throughout an industry that litigation has been brought against 
7 5 3 one member should put all other members on notice that they too may be sued - even when one 
7 5 4 them first becomes a defendant after the original action was filed. One court found there was a duty 
7 5 5 to preserve. That is inappropriate. Everyone has to work to the most demanding standard. But 
7 5 6 unsophisticated lawyers, and even plaintiffs who know when they start to think about filing an 
7 5 7 action, remain unaware of the duty to preserve. 

7 5 8 Continuing, this observer illustrated the costs of preservation by describing a big company 
7 5 9 that is storing 135,000 backup tapes because ofa government investigation. The storage costs alone 
760 are $1,000,000 a year. "People preserve a lot because they're scared to death." 

7 61 This discussion prompted a further question: should IIbig" cases - perhaps defined by the 
7 6 2 volume of potentially preservable information be addressed by adopting a two-part rule? 

763 Thomas Allman, another observer, noted that Gregory Joseph did a wonderful j ob in leading 
764 the Duke Conference panel to overall consensus on preservation issues. But differences remain on 
765 what should be in a rule. The "front end" cannot be resolved by rule, but the "back end" can. The 
766 standard ofcare for preservation should be good-faith, reasonable conduct proportional to the dispute 
767 once litigation seems inevitable. The panel thought about developing processes that would define 
768 the pre-litigation duty to preserve, but abandoned the effort in favor of relying on common sense. 
769 Rule 3 7( e) is starting to corne into its own; the cases are ruling that it means what it says. But Rule 
770 37 should be amended to cover preservation as well as discovery - it is limited too narrowly by 
771 applying only to "sanctions under these rules." The rules do not address preservation absent a prior 
772 order. The question whether sanctions should be limited to cases of intentional destruction is 
773 difficult; innocently destroying the wrecked automobile with the air bag presents a hard choice. The 
774 rules in any case should be general, transsubstantive. The front-end problem, the trigger, will remain 
775 a burden that attorneys and litigants have to carry. The Committee Note might explore the factors 
776 that bear on defining the trigger. 

777 A different observer said there is a huge difference between battles pitting large entities 
778 against each other and battles that involve individuals. It has been asserted recently that tools are 
779 now available to retrieve information from a backup tape for $500; the cost is in reviewing the 
780 information once it is retrieved. The key to preservation obligations should be good faith in the 
781 normal course ofoperations, retaining whatever is retained in the course ofbusiness. But technology 
782 continues to change rapidly; enterprises planning preservation programs should keep abreast of the 
783 changes. The cost ofpreservation for litigation declines drastically if the defendant negotiates and 
784 acts transparently. The parties should agree on search terms. But cooperative conduct is rare. A 
785 plaintiff in a small-stakes case who does not know much about a defendant's system cannot afford 
786 to hire an information technology consultant. The people who complain about the costs of e
787 discovery focus on the top 5% of the cases that cause 50% of the problems. It would be a mistake 
788 to draft general rules for 5% ofthe cases. There should be a separate rule for the problem cases. The 
789 problem cases may be identified in part by the amount ofdamages sought. In the problem cases it 
790 would be really helpful to have an IT master who can mediate or arbitrate the disputes. The parties 
791 would behave better if subject to such control. Paying for it should not be an unreasonable burden 
792 in cases that involve a lot of money. 
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793 A member asked whether part of the problem is diffusion of information within an 
794 organization the more diffuse, the greater the difficulty? It was agreed that this can be part ofthe 
795 problem of complexity. Another observer suggested that the problems can be reduced by taking 
796 seriously the Rule 26(f) conference and the general proportionality principles of Rule 26. 

797 Another member suggested that "different realities" are reflected in different settings. But 
798 most complex cases do not need a special master. The small fraction ofcases that lead to demands 
799 for sanctions are those in which the defendant fundamentally does not believe it should be in court, 
800 does not respect the court's authority. A new sanctions rule will trigger strategic motions. Most 
801 defendants, on the other hand, take preservation obligations seriously. That,lends support to the idea 
802 of a safe harbor. "We can leave the bad actors out." Still, it is surprising how often people refuse 
803 Rule 26(f) obligations to describe what is preserved, how systems work, how to frame search terms. 
804 There should be a rule that "gives comfort to parties that they have done what is required, without 
805 encouraging motions." 

806 Still another member agreed with these observations. "The corporations I represent are 
807 looking for rules and guidelines. They want to comply. Reputable companies have compliance 
808 programs.!! But creating a new rule is not necessarily the answer. Aside from the triggering 
809 problem, the parties are willing to consult once litigation begins. "No one expects to get everything." 
810 "The rogues are the problem, but they are rare" and the problems they create can be resolved. 
811 Lawyers also want to do it right, but do not know what is right. Protective order templates may be 
812 an answer. New rules may not. 

813 An observer noted that the adverse-inference instruction can be considered an evidence 
814 problem, not merely a discovery sanction. 

815 A judge member noted that the case that caused the greatest difficulties in her experience 
816 involved one plaintiff. The plaintiffs entire business involved computers that he changed 
817 continually. It would be difficult to write a rule that captures cases like that. 

818 It also is important to remember the differences between lawyer and client. Rule 37 does 
819 refer to lawyers as well as parties. The obligation on lawyers must be borne in mind. 

820 Judge Campbell asked what is the greatest source of anxiety: Is it the sanctions decisions? 
821 The standards ofconduct? The intent required to impose sanctions? The case law seems to be pretty 
822 consistent on the events that trigger an obligation to preserve, and on the scope of the obligation. 

. 823 Would it be wise to address only Rule 37(e), providing that reasonable conduct does not warrant 
824 sanctions, intentional conduct does warrant sanctions, and recognizing the ambiguity ofconduct that 
825 is perhaps not reasonable but also is not intentional? 

826 One observer suggested that prompt revision ofRule 37(e) along these lines would do more 
827 good than a long drawn-out project to develop more elaborate rules. 

828 Another observer suggested that we do need a rule that recognizes the duty to preserve, and 
829 defines it as a reasonable duty. That could be lodged in Rule 26 or in Rule 34. 

830 Returning to Rule 3 7( e), it was asked whether it could be framed to define preservation duties 
831 in terms ofsanctions, and should then be made all-inclusive so as to preempt deviations in the name 
832 of inherent authority? A response was that inherent authority is invoked now only in cases of 
833 intentional misconduct. It is not a real problem. There are some !!loose expressions" in some ofthe 
834 cases, but they "do not portend much:' But rules sanctions do oust inherent authority. To that 
835 extent, revising Rule 37(e) could help. 

836 An observer agreed that Chambers v. Nasco can arguably be read to impose a bad-faith 
837 threshold for invoking inherent power. California and at least one other state have omitted "under 
838 these rules" from their equivalents to Rule 37(e) for this reason. 

839 Another observer suggested that this approach would be comforting only if the Second 
840 Circuit could be persuaded to fix its Residential Funding decision. 
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841 Another observer noted that the Duke Conference panel on preservation was unable to agree 

842 whether the standard of CUlpability should be negligence or wilfulness. 


843 The history ofthe 2006 work on Rule 3 7( e) was recalled. The Committee added "under these 
844 rules" in part from concern about Enabling Act limits. It knew that the 2006 e-discovery rules were 
845 not likely to be the last word. Instead, the basic hope was that they would survive over a few years 
846 ofcontinual changes in technology, recognizing an obligation to monitor practice and to revisit the 
847 questions when useful changes might become possible. The present discussion is exactly the process 
848 that was contemplated. "As we come to understand more, we might be able to do more." It was not 
849 only the Advisory Committee that took this view. The Standing Committee also recognized that the 
850 2006 amendments "were a start." If we can find appropriate language for uniform national rules 
8 51 changes, "we can affect conduct. II 

8 5 2 Jonathan Redgrave, an observer, noted that "divergent standards are the bane of corporate 
853 programs." Probably it is better to have a single rule for all litigation, not a separate rule for a 
854 subclass ofcases that are somehow described as complex or likely to generate problems. Defining 
855 the subclass would be difficult. But real help can be had. Rule 37(e)could be elaborated to 
856 distinguish between case-altering sanctions and other orders that involve only money or other less 
857 severe consequences. But, it was asked, how would "case-altering" be defined? The list ofsanctions 
858 in Rule 37(b) suggests a hierarchy, but how would it be separated for this purpose? Suppose the 
859 sanction is that an expert is not allowed to discuss something that is not in the report or a 
860 supplemental report? A money sanction of $10,000,000 - whether in a case involving 
861 $100,000,000 or a case involving $1 ,OOO,OOO? Mr. Redgrave recognized the difficulty, but thought 
862 a list ofsanctions would do it: default, dismissal, adverse inferences would clearly be in the restricted 
863 class. Some others also might be added. Part of the problem is that individual litigants often have 
864 large amounts of information, and have no inkling of preservation obligations. 

865 A Committee member observed that an adverse-inference instruction logically makes sense 
866 only if there is intentional destruction. Would it help if a rule said that an adverse-inference 
867 instruction is appropriate only if the spoliator was aware of, or appreciated, the harmful character 
868 ofthe lost evidence? Mr. Redgrave said it would. The dialogue continued with the observation that 
869 this ties to Rule 37(e)'s provision that routine good-faith operations are protected. There is no need 
870 to change this language, but a Committee Note could give guidance on the limits of inherent 
871 authority. 

872 And perhaps some ofthis should be lodged in Rule 16, looking for discussion of the number 
873 of custodians whose information must be preserved, and other elements of the time and scope of 
874 preservation. The Rule 16 process forces courts to address these issues early. And Rule 26( c) also 
875 can be used. 

876 This discussion led back to Rule 26(f), which directs the parties to discuss preservation. Is 
877 there a way to know whether that has made a difference? RAND found in a general way, before the 
878 2006 amendments, that it could measure no difference from Rule 26(f). Mr. Redgrave said that 
879 anecdotal evidence suggests that Rule 26(f) has made a difference when the conference is followed 
880 by exchanging" day one" letters. There are no reported decisions, but parties who deal with the Rule 
881 26(f) conference in good faith work it out. Too many parties, however, treat Rule 26(f) as a "drive
882 by." "Judicial management to prevent parties from gaming the system is important." 

8 8 3 So it was asked again whether a rule can deal with issues such as the number of custodians 
8 8 4 whose information must be preserved, preserving backup tapes, types of sources - voicemail? 
885 PDAs? And so on? The suggestion was that at least Rule 16 can give guidance as to the issues that 
886 should be discussed: the types of media, numbers of custodians, and scope in subject and time. A 
887 Note might observe that it is not really useful to make forensic images ofhard drives. But beyond 
888 that, it would be difficult to spell things out in the discovery rules themselves. Who and what is a 
889 custodian? Technology can change even that. Real safe harbors in Rule 37(e) will help. 

890 Emery Lee reported a statistically significant finding that parties are more likely to discuss 
891 e-preservation since the 2006 revision of Rule 26(f). 
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892 Another observer noted that a large group of attorneys representing all sides of litigation, 
893 house counsel and independent counsel, has found that Rule 26(f) conferences to discuss discovery 
894 do help. There is much more discussion. 

895 Judge Campbell concluded the discussion by observing that it had been very helpful. 

896 Judge Kravitz concurred, adding that this is an ongoing process. It may be that the 
897 Subcommittee can prepare some illustrative language on sanctions in time for the April meeting, 
898 recognizing that sanctions provisions will affect conduct on the front end. 

899 Rule 26(c) 

900 The March meeting carried forward a perennial draft ofRule 26( c) protective-order revisions. 
901 The draft has roots in the extensive work done in the mid-1990s. It is supported by continuing 
902 revisions of the work Andrea Kuperman is doing on the law and practices in all of the circuits. 

903 Consideration ofRule 26( c) has not been prompted by any sense that it is not working well. 
904 The Committee has not found any significant problems, despite regular inquiries. Nothing at all was 
905 said about Rule 26(c) in the Duke Conference studies ofways to improve the Civil Rules. The work 
906 instead has been inspired by concerns reflected in bills that have been regularly introduced in 
907 Congress since 1991. These bills reflect a fear that discovery protective orders are defeating 
908 dissemination ofinformation needed to protect public health and safety. Sealed settlements also are 
909 included in the bills. 

910 The Judicial Conference has continually opposed these bills, in part on the fundamental 
911 ground that they are inconsistent with the Rules Enabling Act process that Congress created to 
912 provide well-informed, disciplined, and painstakingly careful development of procedural reform. 
913 One illustration ofthe advantages ofthe Enabling Act process is found in the F JC study ofprotective 
914 orders undertaken at the Committee's request. The study found that most protective orders enter in 
915 litigation that has no connection to concerns about public health or safety. Even when the litigation 
916 does involve such issues product liability actions are the examples most often cited by the 
917 proponents of legislation - there is no basis to find that protective orders deprive the public of 
918 information required to protect health or safety. Documents in the public court file, beginning with 
919 the complaint, ordinarily include all the information needed for this purpose. And information can 
920 be disseminated by many other means without violating a protective order. Beyond that concern, 
921 the provisions of the bills also are inconsistent with a speedy and inexpensive discovery process. 

922 Judge Kravitz testified against bills pending in 2009, and activity seemed to relax for awhile. 
923 More recently a substitute bill has been introduced. The new bill is narrower than earlier versions. 
924 I t no longer applies to all civil actions, but only to actions with pleadings showing claims that impact 
925 public health or safety. Product cases, environmental cases, and like cases would be familiar 
926 examples. In these cases the court still would be required to find, before entering any protective 
927 order, that the order would not affect the public health or safety, or that the order is the narrowest 
928 order possible to protect interests in confidentiality that outweigh the possible impact on public 
929 health or safety. Judge Kravitz and Judge Rosenthal have met with Congressional staff to discuss 
930 the shortcomings in the revised bill. Representatives of the American Bar Association Section of 
931 Litigation also have presented different but complementary negative reactions. They agree that there 
932 is no problem that needs a solution, and that the proposed solution will create problems far worse 
933 than the bill's proponents imagine. 

934 The transparency of the world has increased greatly since 1991 when the bills were first 
935 introduced. It is not clear that all information potentially affecting public health and safety is 
936 available when every action that might involve such information is filed, but the means of 
937 dissemination and the interest in dissemination are great. In many ways, the need to protect privacy 
938 and confidentiality has increased. 

939 Judge Kravitz noted that the staff member who talked with him and Judge Rosenthal asked 
940 who has the burden ofjustifying protection ifa confidentiality designation is challenged. The answer 
941 was that the proponent ofconfidentiality has the burden, that this is well established in the cases, but 
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942 Rule 26( c) does not expressly say that. Another question was whether a nonparty can challenge the 
943 order. The answer was that intervention is readily allowed, although that does not appear in Rule 
944 26( c). Other good questions were asked, presenting a concern that although the case law may be 
945 well established, it is case law, not part of the rule. 

946 These staff concerns raise a familiar question. When should a rule be amended to incorporate 
947 well-settled interpretations? Some parts ofthe rule, read in isolation, seem archaic. The enumerated 
948 reasons for protection, for example, do not include the common and highly important need to protect 
949 individual privacy. Protective orders are routinely entered to protect personal privacy in employment 
950 litigation, in litigation involving physical or mental conditions, and so on. On the other hand, there 
951 is a remarkable consistency in the law across all the circuits. There is no indication that important 
952 interests are being ignored, whether they weigh for or against protection, and however they bear on 
953 shaping protection that is granted. 

954 Continued examination is warranted. Indeed, it is vital to continue monitoring the case law 
955 and any signs that important interests are being slighted. . 

956 Discussion concluded with related observations. The importance ofthese problems will lead 
957 the Committee to continue to pay careful attention to Congressional concerns and to monitor the case 
958 law. Rule 26(c) will continue on the agenda. 

959 Pleading 

960 Judge Kravitz launched the discussion of pleading by observing that "Alllaw professors 
961 know what Twombly and Iqbal mean. Mere mortals do not." The agenda materials include three 
962 recent appellate opinions that invoke the Twombly and Iqbal opinions. This small sample provides 
963 some indication ofwhat is going on as courts come to terms with the new pleading discourse. Two 
964 ofthe opinions avoid the "plausibility" password that has figured so prominently in many opinions. 
965 The Third Circuit has stated that the Court has not silently overruled its own decision in the 
966 Swierkiewicz case. The general questions will continue to simmer in the lower courts. It is possible 
967 that the Supreme Court will offer new guidance in the AI-Kidd case, but there is little point in 
968 speculating about that possibility before the Court issues its decision. 

969 Joe Cecil's research project is not finished. It would be unfair to ask for any premature 
970 impressions. But the report should be ready in time for submission to the Standing Committee for 
971 its January meeting; it will be sent to all Advisory Committee members at the same time. One of 
972 the difficulties has been that it is difficult to track down what happens by way ofamendments after 
973 part or all of a complaint fails on a first motion to dismiss. 

974 Andrea Kuperman continues to update her memorandum on the case law, focusing primarily 
975 on the courts of appeals. 

976 Joe Cecil spoke briefly of his ongoing project at the Federal Judicial Center. The plan is to 
977 study all orders resolving orders to dismiss in 23 districts for the most part, the districts are the 
978 two largest districts in each circuit. The focus is on January 2010, a month when the district courts 
979 had guidance from some post-Iqbal appellate decisions. The study includes orders that are not 
980 published. If a motion to dismiss is granted, the first question is whether it dismissed only part of 
981 a case or instead, standing alone, dismissed all of the case. Then it will be asked whether leave to 
982 amend was granted. Preliminary study suggests that leave is very often granted. That makes it all 
983 the more important to find out whether an amended complaint was allowed, whether it was met by 
984 another motion to dismiss, arid what happened after that. 

985 Judge Kravitz noted that the Committee continues to reap great benefits from FJC research, 
986 including the work done by Joe Cecil and Emery Lee. . 

987 The FJC focus, going beyond the reported docket descriptions, focuses on Rule 12(b)(6) 
988 motions. To that extent the report will be more refined than the docket-based statistics being 
989 collected by the Administrative Office. The Administrative Office figures include the rates of all 
990 motions to dismiss. One common question is whether motions to dismiss are made more frequently 

233 



Draft Minutes, November 15-16, 2010 

Civil Rules Advisory Committee -21 


991 after the Twombly and Iqbal decisions. The sudden increase in the number ofappellate opinions on 

992 pleading is not of itself a good measure; it is to be expected that courts will write more opinions, and 

993 longer opinions, as they work through the early years ofteasing out the consequences ofthe Supreme 

994 Court's new guidelines. 


995 One specific appellate response to the prospect of more frequent pleadings appeals was 
996 suggested by Judge Newman at the Duke Conference. Judge Newman has developed his suggestion 
997 by drafting a Second Circuit rule for expedited disposition of appeals from case-ending rulings on 
998 the pleadings. He also has asked the clerk's office to gather statistics. He believes that it is possible 
999 - and desirable to provide fast disposition of appeals that present only questions of law based 

1000 on the pleadings alone. 

1001 Beyond these general observations, the agenda materials sketch a number of possible 
1002 approaches to pleading practice and related discovery practice. Surveying the field does not imply 
1003 a suggestion that the time to act has come. To the contrary, it is important to allow time for lower 
1004 courts to work through the Twombly and Iqbal invitation to reconsider pleading practices as they 
1005 existed on May 20,2007. These decisions have launched a common-law process of development 
1006 that will mature only after some years yet. The end point may be little different than the rather 
1007 uneven practices that prevailed before the Supreme Court expressed its uneasiness with the prospect 
1008 that inadequate pleading thresholds make it too easy to impose heavy discovery burdens on 
1009 defendants for little reason. Or it may be that pleading barriers are significantly raised. Whatever 
1010 happens, it will be important to determine, as carefully as possible, whether the general run of 
1011 decisions can be improved by amending the civil rules; whether amendments are desirable; and how 
1012 to craft any amendments that may seem desirable. 

1013 Looking first at pleading standards, the agenda sketches cover a wide range. At one end lie 
1014 attempts to articulate "a standard that never was" literal implementation of the uno set of facts" 
1015 dictum in the Conley opinion that the Court retired in the Twombly opinion and that had not been 
1016 taken literally by the lower courts. At the other end lie illustrations, several of them drawn from 
1017 proposals by leading research and bar groups, that would raise the pleading threshold higher than 
1018 anything that can fairly be found in the Twombly and Iqbal opinions. Many variations lie between 
1019 these end points. Among them are proposals that, to the extent possible, would seek to restore 
1020 pleading practice to whatever it was, with all its variability, as of May 20, 2007. 

1021 Drafts focused on Rule 8(a)(2) are easily multiplied. But there are powerful reasons to 
1022 hesitate before moving in this direction. The Twombly opinion is expressly framed as an 
1023 interpretation ofpresent Rule 8( a)(2), and the Iqbal opinion embraces Twombly. When Rule 8( a)(2) 
1024 was written, the drafters understood the great difficulty ofattempting to express in rule language the 
1025 concept that, however accurately, has come to labeled as "notice pleading." As Judge Clark put it, 
1026 the Forms annexed to the Rules were provided in part to overcome this difficulty, providing 
1027 "pictures" to express ideas that are not readily captured either in rule text or in Committee Note. Any 
1028 revised language in a Committee Note, however carefully explained (and perhaps inadvertently 
1029 expanded), would face comparable difficulties. Certainly new rule language would create a new 
1030 period of uncertainty, even if the Note said the language was intended only to confirm whatever 
1031 range of practices had emerged by the time the new rule was adopted. Lower courts, moreover, 
1032 would know that the Supreme Court would be providing the ultimate and authoritative interpretation 
1033 ofthe amended rule. The Twombly and Iqbal opinions would continue to influence their reactions. 

1034 Apart from Rule 8, other pleading approaches are possible. From the time ofthe Leatherman 
1035 decision, the Committee has considered and shied away from - the prospect ofadding particular 
1036 categories of claims to the Rule 9(b) list of matters that must be pleaded with particularity. A 
1037 converse approach would be to list particular categories of claims that, most likely because of 
1038 difficulty in acquiring fact information, can be pleaded more generally than most claims. Proposals 
1039 ofthis sort would be seen to reflect an intent to favor, or disfavor, the substantive law underlying the 
1040 specified claims. 

1041 Still other pleading approaches are possible. Again, they can be taken up as growing 
1042 experience may suggest the need. 
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1043 Beyond pleading, a variety ofapproaches could be taken to integrate pleading motions with 
1044 discovery opportunities. Discovery in aid offraming a complaint might be provided before an action 
1045 is filed. Or a preliminary complaint might be authorized in a form that identifies matters that the 
1046 pleader cannot plead adequately without an opportunity for sharply focused discovery. Or an 
1047 opportunity for court-directed discovery might be integrated with Rule 12 procedures on a motion 
1048 to dismiss. The integration with discovery might extend to recognizing or expanding the opportunity 
1049 for an early summary-judgment ruling that moves beyond the difficulty ofpleading to the difficulty 
1050 of proving the critical facts. These possibilities too may be better postponed while the courts 
1051 continue to reshape pleading practice. 

1052 An observer suggested that the great concern with Twombly, and more particularly the 
1053 "j udicial experience and common sense" phrase in Iqbal, is that they free trial judges to dismiss cases 
1054 based on subjective views. It will be important to learn how district judges corne to understand these 
1055 words, and the more general "plausibility" standard. 

1056 It was agreed that "plausible" may seem to suggest a subjective standard. It should not be 
1057 read that way. It would help to find a way to make it clear that these are objective standards. 

1058 An apparently important foundation of the Twombly and Iqbal opinions, moreover, is the 
1059 Court's concern about the costs ofdiscovery. The FJC data in the closed-case study suggest that for 
1060 most cases, discovery costs are not as dramatic as the Court may have supposed. 

1061 A Committee member asked whether there are data on the time it takes to get from filing the 
1062 complaint to discovery. His experience has been that a court may avoid dismissing on the pleadings, 
1063 but ask the plaintiff to state more facts in deference to the perceived new standard. This approach 
1064 is accompanied by a stay of discovery. The delay in beginning discovery is a reason to go to state 
1065 court. And the situation is made worse as defendants have corne to ask certification for a § 1292(b) 
1066 appeal from denial ofa motion to dismiss. Certifications are not being granted, but the process adds 
1067 to the delay. 

1068 A judge responded: "I don't stay discovery." But the concern was repeated that in complex 
1069 cases, discovery is effectively stayed "until you get through the motion to dismiss." "Time is the 
1070 ultimate killer for the plaintiffs side." This problem is so urgent that the Committee should take up 
1071 pleading amendments sooner, not later. 

1072 A different response was that any change in the rules will generate new uncertainty that in 
1073 tum will augment delay. But it was rejoined that establishing an objective standard will help. "We 
1074 need to get the motions decided." 

1075 The distinction between complex cases and ordinary cases also bears on the problem. There 
1076 are a lot ofstraight-forward cases that do not involve much discovery. Discovery often is allowed 
1077 to go forward while a motion to dismiss remains pending in these cases. Frequently there is a strong 
1078 prospect that although the motion may be granted in part, it will not support dismissal of the entire 
1079 action. Some of the six defendants and eighteen claims will be dismissed, but not all. 

1080 Another judge suggested that some members of the bar are asking that Twombly standards 
1081 be imposed on pleading affirmative defenses. "Do we want this"? A judge responded that "I do 
1082 make defendants spell out an 'error' defense in FDCPA cases." 

1083 More general questions were raised after a reminder that there were no proposals for action 
1084 presented by the pleading agenda. Should the Committee consider further the possibility ofadding 
1085 to the categories specified by Rule 9(b) for particularized pleading? Or develop a rule on discovery 
1086 in aid of pleading? If a plaintiff is being strangled for inability to plead facts controlled by the 
1087 defendant, should there be a provision for targeted discovery in a short time frame? 

1088 Although discovery in aid ofpleading may seem desirable, a supporter observed that in some 
1089 cases it may be difficult to establish effective discovery limits. Imagine a vehicle rollover case 
1090 asserting a design defect. In a recent case targeted discovery on this issue has taken nearly a year, 
1091 and only in the closing months was evidence discovered to show that there well may be a claim. 
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1092 This caution was supported by the observation that the same problem will emerge in many complex 
1093 cases. Shaping "targeted" discovery on the conspiracy issue presented by the Twombly case would 
1094 be difficult. And a comparison was drawn to the attempts to distinguish between "class" discovery 
1095 and "merits" discovery at the certification stage of a class action; the attempted distinction often is 
1096 not helpful. Any scheme of targeted discovery will depend on judge control. 

1097 As for adding to Rule 9(b), conspiracy cases (Twombly) and official immunity cases (Iqbal) 
1098 may seem likely candidates. Some observers believe that most of the force of the Supreme Court 
1099 decisions will be spent on cases like these. But doubt was expressed whether the answer lies in 
1100 expanding Rule 9(b). "It will be very hard to select additional categories for Rule 9(b)," at least if 
1101 the list is not to become very long. Discovery may be the key. The focus might be on what you have 
1102 to show to be entitled to discovery that will help in fashioning a pleading. Parallel amendments to 
1103 Rule 8(a)(2) might be in order. The central question is how much information a plaintiff must have 
1104 to be able to invoke a court's assistance. Courts now have discretion to permit discovery while a 
1105 motion to dismiss is pending. The discretion can be exercised by listening to what the parties have 
1106 to say. 

1107 A lawyer said his experience has been that courts generally do not stay discovery pending 
1108 disposition ofa Rule 12(b)( 6) motion. Twombly is not much ofa problem. The problem is the cost 
1109 ofdiscovery. Settlements are often reached in order to avoid discovery. Courts do order expedited 
1110 discovery on a crucial point. But the concept of "targeted" discovery is difficult to manage. It will 
1111 add to the problem. 

1112 A judge responded that one example of focused discovery arises from limitations defenses. 
1113 It is very difficult to be confident that a limitations defense can be resolved on the pleadings. It 
1114 works to allow discovery on the limitations issues alone, to be followed by a motion for summary 
1115 judgment if the defendant thinks it appropriate. 

1116 Another judge noted that in Pennsy lvaniaan action can be commenced by filing a"summons" 
1117 without a complaint, and that discovery can be had on the basis of the summons. "Lawyers try very 
1118 hard to remove" to federal court. In the Eastern District ofPennsylvania, Twombly and Iqbal have 
1119 made no difference. Although the language of the opinions "can be very disturbing," the Eastern 
1120 District judges are not reading the opinions in the ways that cause alarm. 

1121 The discussion of pleading concluded with several reminders. The FJC study will be 
1122 completed soon. Andrea Kuperman will continue to update her fabulous memorandum of the 
1123 emerging cases. A look at the briefs in the AI-Kidd case may give some hint whether the Supreme 
1124 Court is likely to confront issues that will drag it once again into the fray. Meanwhile, all Committee 
1125 members are urged to think further about pleading issues and to send their thoughts to Judge Kravitz 
1126 and the reporter. 

1127 Duke Conference Subcommittee 

1128 Judge Kravitz noted that after the Duke Conference concluded he asked Judge Campbell to 
1129 lead the Discovery Subcommittee into a study of preserving documents and e-files, and related 
1130 spoliation issues. Those issues were prominent in the discussions. Pleading proposals will continue 
1131 to evolve as more information comes in. As for everything else, he asked Judge Koeltl to chair a 
1132 subcommittee charged with ensuring that the momentum imparted by the Conference does not wane. 
1133 The empirical work done for the Conference, and the hosts of ideas presented, should not be allowed 
1134 to waste away. 

1135 Judge Koeltllisted Subcommittee members as Gensler, Grimm, Keisler, and Pratter. Judge 
1136 Rothstein and Judge Wood are also participating. 

1137 The Subcommittee goal is to build on the energy generated by the Conference, and to 
1138 advance its goals. Many ofthe most prominent issues involve pleading and discovery, and those are 
1139 being addressed outside this Subcommittee. 
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1140 The Subcommittee has had two phone conferences, and will meet at breakfast before the start 
1141 of the Committee meeting on November 16. 

1142 Some of the ideas advanced at the Conference might be addressed by rules amendments. A 
1143 lengthy but incomplete list of possible rules proposals is presented by the "menu" in the agenda 
1144 materials. Suggestions for added rules changes will be welcomed. Among the discovery proposals 
1145 are several outside those now being considered by the Discovery Subcommittee. Specific rules 
1146 changes might help make discovery quicker, less expensive, and more efficient. It might help to 
1147 make the concept of proportionality more prominent. Judge Grimm has suggested changes that 
1148 would codifY the importance of cooperation. Daniel Girard suggested specific changes to deter 
1149 obstructive discovery responses of the generalized sort often encountered "overbroad, not 
1150 calculated to lead to admissible evidence, irrelevant, immaterial, and otherwise objectionable." The 
1151 generalized responses are then often copied into the answer to each question, which is made "subject 
1152 to these objections." 

1153 Other discovery suggestions would impose specific numerical limits on rules that do not now 
1154 have them. One proposal, for example, is to allow only ten Rule 34 requests to produce. Others 
1155 would limit the number ofrequests for admissions. Compared to these proposals is the interesting 
1156 FJC finding that there is little discovery in most cases, and that most lawyers think the level of 
1157 discovery is appropriate to the circumstances of the particular cases in the closed-case survey. The 
1158 problems tend to concentrate in high-stakes cases, where lawyers tend to be more assertive. 

1159 Related suggestions would require a meet-and-confer before making any motion, or would 
1160 require lawyers to meet and confer before a pretrial conference - and would require that a pretrial 
1161 conference be held in every case. 

1162 The rules possibilities are long-term work, but it is important to begin now and to capture the 
1163 enthusiasm generated by the conference. 

1164 Apart from rules changes, there may be many ways to identifY and foster best practices that 
1165 work better and faster than rules changes. Many of the Conference suggestions could be included 
1166 in the Civil Litigation Management Manual. The Second Edition of the Manual has just appeared. 
1167 The Subcommittee would be glad to work with the Committee on Court Administration and Case 
1168 Management to incorporate ideas from the Conference ifCACM would welcome the collaboration. 
1169 The Manual does refer to the Boston College discovery conference; the Duke Conference could 
1170 readily fit in. Professor Gensler and Judges Grimm, Rosenthal, and Rothstein are reviewing the 
1171 Manual to identifY opportunities to add Conference-inspired material. 

1172 The FJC is working on revising pocket guides. New best practices can be incorporated, 
1173 drawing from the Conference. 

1174 Pilot projects also may prove useful. The IAALS continues several projects. The Seventh 
1175 Circuit e-discovery project is continuing, and the FJC is collaborating in it. The possibility ofother 
1176 pilot projects is being pursued. The Southern District ofNew York is anxious to do a pilot project. 
1177 A Judicial Improvements Committee brought lawyers together to talk about motions practice and 
1178 complex litigation. Ifa project is undertaken, it would be undertaken in conjunction with the FJC. 
1179 Judge Grimm and the Sedona Conference are thinking about pilot projects on e-discovery. The 
1180 National Employment Lawyers Association has started work on a set of form interrogatories for 
1181 employment cases that would be presumptively proper; when the work is completed, a pilot project 
1182 might be a good way to test the idea. 

1183 Opportunities thus are presented for rules amendments, education programs and materials, 
1184 and pilot projects. Questions remain as to which subjects should be developed by which means, and 
1185 which should be addressed first. 

1186 Abel Matos ofthe Administrative Office noted thatthe Civil Litigation Management Manual 
1187 is available online. CACM hopes to keep updating it for new rules and the like. A panel chaired by 
1188 Judge Leighton is charged with keeping the Manual current. Judge Koeltl added that the Manual is 
1189 indeed an excellent resource. 
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1190 Judge Rothstein said, the Manual is good because of a lot of hard work by CACM and the 
1191 FJC and the Administrative Office. It is important to get it to work in judges' hands. The FJC is 
1192 looking for ways to present it more effectively. The FJC e-discovery pocket guide needs updating, 
1193 and work is being done. As to pilot projects, many districts are trying things. The FJC can try to 
1194 tune in, finding ways to be helpful in designing the projects and reviewing the results so there is 
1195 rigorous evaluation and learning. Many of the Conference ideas are great; ways must be found to 
1196 get them into wider circulation. Improving the way things are done now, under the present rule 
1197 structure, will help forestall more drastic proposals for change. 

1198 Judge Koeltl added that the Manual grew up under the Civil Justice Reform Act. It is 
1199 directed to judges as guidance, disclaiming to be "authority" or "law." With this focus, it is not 
1200 distributed in bound form to lawyers, and lawyers are not in a position to cite it to judges as a guide 
1201 to good practices. The original Manual was available on WestLaw; it may be that the Second 
1202 Edition also will be available on line. The FJC, moreover, is working with the circuits in an attempt 
1203 to persuade them to present serious programs on case management. The Manual could be showcased 
1204 in these conferences. 

1205 More general discussion began with a question drawn from the notes on the Subcommittee's 
1206 September 10 conference call. The Subcommittee concluded then that the time has not come to 
1207 undertake a fundamental reconsideration of the basic rule structure embodied in the 1938 rules. 
1208 Substantial improvements may be possible in the package of notice pleading, broad discovery, and 
1209 summary judgment, but the package should survive. The question was whether this conclusion is 
1210 premature. A lot of dissatisfaction was expressed at the Conference. Arizona, with searching 
1211 disclosure requirements, thinks its system is a real improvement. Oregon, with fact pleading, is 
1212 similarly proud of its system. Some participants urged adoption of "civil Brady" disclosure 
1213 requirements. Perhaps fundamental rethinking should have a place on the agenda. 

1214 This challenge was met by observing that the Conference generated a consensus that the 
1215 general structure of the rules should survive. It is too early to run the risks of throwing it out and 
1216 starting anew. Even the panel on discovery, an area ofgreat concern, emphasized the opportunities 
1217 to find solutions in vigorous exercise of the authority and discretion conferred by the present rules. 
1218 There was a division of views on pleading standards in the wake of the Twombly and Iqbal 
1219 decisions. That topic will continue to be studied vigorously - for now, the Committee chair and 
1220 reporter constitute the working group. There is continuing concern about cost and delay, as always. 
1221 Whether cost and delay can be reduced by rethinking the structure of the rules remains uncertain. 
1222 Fundamental changes also might be required in the culture of the lawyers and judges who enforce 
1223 the rules. 

1224 Professor Gensler has provided some thoughtful responses, including a package ofchanges 
1225 that would be acceptable across a broad spectrum of the bar. It is important to think about the 
1226 possibilities for a package that would be realistic and would receive broad support. It was 
1227 encouraging to find lawyers agreeing on some changes at the Conference, but it also seems clear that 
1228 lawyers and judges have to do a better job. 

1229 A related response was that a three-year debate on reformulating the Federal Rules of Civil 
1230 Procedure may be a good idea, but it is not clear that this Committee is the best group to do it. The 
1231 Committee can propose useful changes. Pleading is under active consideration. The discovery rules 
1232 are continually reconsidered and regularly changed. Summary judgment has just been studied at 
1233 length and a new rule is on the verge of taking effect. ''It is better to focus on things that can be done 
1234 in our life time." 

1235 This observation was supplemented by noting that "there are people out there pursuing 
1236 broader projects. We can keep following them and inviting them to speak with us." 

1237 Another Committee member returned to the question of basic structural reform by recalling 
1238 the results of the FJC closed-case survey. A large number of the lawyers said that the cost of the 
1239 case actually involved in the survey was appropriate. At the same time, they suggested that overall 
1240 the system is too expensive, that litigants are being priced out of federal court. Trials may be 
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1241 vanishing because of the cost of getting to triaL The conference materials on the local practice in 

1242 the Eastern District of Virginia were impressive. Perhaps the "rocket docket" should be studied 

1243 further, as well as the practices in various states that depart significantly from the federal model. 


1244 This contrast between the evaluation of experience with a specific case and overall 

1245 impressions was probed further by noting that the results of the ACTLIIAALS survey, the ABA 

1246 Litigation Section survey, and other surveys also yield impressionistic responses that the system is 

1247 "too expensive." The FJC survey itself found very expensive litigation "at the high end." The 

1248 problems of the most expensive cases may well deserve study and attempts to find remedies. But 

1249 attempted reforms "should not mess up things that people are satisfied with." If additional 

1250 requirements are imposed, they should not be imposed on the simpler cases that work well now. 


1251 The sense of simpler cases was examined from a different angle. The $15,000 cost reported 

1252 for median cases in the F JC survey seems relatively modest to many lawyers. But for many litigants 

1253 it is prohibitive. Absent public subsidy, it does not seem possible to design procedures that will 

1254 bring costs down to a level that can be managed by most potential litigants. It remains important to 

1255 attempt to control costs as far as can be done. 


1256 A different standard of evaluation is to compare costs in federal court with costs in state 
1257 court. The survey asked about the relationship between these costs, on a scale that rated "4" as "just 
1258 right." The majority-about three quarters-ofthe lawyers gave answersof3, 4, or 5. "Too high" 
1259 responses of 6 or 7 were limited to about 15% of the respondents, and those were in the cases with 
1260 higher discovery costs. 

1261 As to absolute costs, practitioners invariably report that litigation is too expensive. Arizona 
1262 lawyers and Oregon lawyers, working in systems quite different from each other and also quite 
1263 different from the federal model, say that litigation is too expensive. So we regularly hear that 
1264 education is too expensive, health care is too expensive, national defense is too expensive, and so 
1265 on. Responses at this level of generality are useful reminders that we have not achieved an ideal 
1266 system and that reform work must continue. 

1267 The surveys asked about the advantages ofdeveloping new limits on discovery. Both Arizona 
1268 lawyers, with searching disclosure requirements, and Oregon lawyers, with fact pleading, say that 
1269 their procedures limit the amount of discovery, and focus the discovery that does occur. But they 
1270 split evenly on whether this reduces cost or delay, and even on whether their procedures reduce the 
1271 pressure to settle. 

1272 In a different direction, it was suggested that encouraging more basic research on what is 
1273 really happening may be an important response to the Conference materials. One recent study sought 
1274 to measure the effects ofprocedure on cost and delay by separating case factors from system factors. 
1275 The conclusion found that case facts account for about 75% of the variations. Another study looks 
1276 at factors that make settlement more likely; there is a lot of room to pursue these questions. We do 
1277 not know much about the impacts ofprocedure on litigation ofcomplex commercial transactions as 
1278 compared to the cases that are priced out ofcourt by costs of$15,000. There is a lot we do not know 
1279 about the operation of the rules, and a lot to be learned. All of the Duke surveys were directed at 
1280 lawyers; clients were represented only by surveys that include corporate counseL And the 
1281 information that general counsel think litigation is too expensive is hardly news. "We're talking to 
1282 ourselves, not to the consumers." 

1283 These questions prompted the observation that it is one thing to say the system is too 
1284 expensive and quite another thing to solve the problem. The complexity of the rules could be 
1285 trimmed drastically. Or an attempt should be made to require all judges to be actively involved in 
1286 planning discovery. One-size-fits-all discovery rules can be made to work with active case 
1287 management, and this approach. may be better than imposing strict and narrow limits. The 
1288 Committee can think about these things. 

1289 A different summary of the same proposition suggested that "everyone is right. We will 
1290 never be in a position to declare our work done. II The Committee must not forget that everything 
1291 that affects the courts' business continues to change. The need for dramatic revision may arise, and 
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1292 if the lessons ofhistory are any guide the need will arise. It is important to continue improving the 
1293 disciplined, empirical information that will support continual evaluation of the system. The 
1294 Committee is "the only group involved with reform that is involved without hope for advantage." 
1295 If we often wind up talking to ourselves, the Conference went far beyond that. 

1296 The impact of a $15,000 cost figure came back with the observation that newspaper articles 
1297 reporting that cost as a substantial barrier to access focus on the middle ofthe pyramid. Many people 
1298 cannot afford an attorney at all. The Western District of Washington, as many courts, has a huge 
1299 influx offoreclosure cases. The defendants cannot pay attorneys. "$15,000 can make the difference 
1300 in losing your home." Committee discussions, and lawyer dissatisfaction, regularly focus on the top 
1301 of the pyramid. "Federal court will always be a luxury court to the ordinary citizen. Revising the 
1302 rules will not affect that problem." 

1303 Nonetheless, there is a connection between the cases at the apex of the pyramid and those at 
1304 the lower levels. Only aggregate litigation will bring many ordinary people to court. General 
1305 counsel surveys do not reflect this reality. 

1306 State courts were brought back by noting that Massachusetts courts are experimenting at both 
1307 the low and high ends. They are providing a speedy path to trial in complex cases that is drawing 
1308 cases away from the federal court. We must pay constant attention to state-court developments. 

1309 All of this discussion will provide support for the further work of the Duke Conference 
1310 Subcommittee. 

1311 Civil-Appellate Issues 

1312 Judge Colloton reported that the Civil-Appellate Subcommittee has two active items on its 
1313 agenda. Each item originated with the Appellate Rules Committee. 

1314 One problem arises at the intersection ofAppellate Rule 4 with Civil Rule 58. The potential 
1315 problem with Appellate Rule 4 arises when a post-judgment motion is decided on terms that require 
1316 entry of an amended judgment but the precise terms of the judgment are not yet fixed. The running 
1317 example is an order granting remittitur and allowing the plaintiff40 days to decide whether to accept. 
1318 It is not clear whether the 30-day appeal period begins to run on entry of the order, or is deferred 
1319 until the plaintiff makes the choice. If Rule 4 is amended, it may be useful to amend the Rule 58 
1320 provisions on entry ofjudgment in parallel. These issues have been described at earlier Committee 
1321 meetings and will be brought back once the Appellate Rules Committee has decided the Rule 4 
1322 question. 

1323 "Manufactured finality" is the other issue. The core example is a case with one plaintiff, one 
1324 defendant, and two or more claims. The court dismisses one claim while the other claim remains 
1325 alive. If the plaintiff believes that the dismissed claim is the principal claim, and perhaps that the 
1326 remaining claim is not worth litigating in isolation, the plaintiff may seek to achieve finality so as 
1327 to appeal. Rule 54(b) is the primary source ofauthority, but it depends on persuading the court to 
1328 enter a partial final judgment. Ifthe court is not willing, or ifit is uncertain whether the two "claimsfl 
1329 are actually separate for purposes of Rule 54(b), the plaintiff may prefer to dismiss the remaining 
1330 claim. Three basic variations can be identified. 

1331 First, it is reasonably well established that finality can be established by dismissing all 
1332 remaining claims with prejUdice. Still, it may be useful to confirm this practice by express rule 
1333 provisions. 

1334 Second, the plaintiff may prefer to dismiss the remaining claims without prejudice, hoping 
1335 that "cumulative finality" will support an appeal. Most ofthe circuits reject this ploy, although it has 
1336 occasionally succeeded. The Subcommittee is inclined to think this is not a proper means of 
1337 achieving finality. It would be possible to adopt a rule making that point clear. 

1338 Third, the plaintiff may seek to dismiss the remaining claims with prejudice, subject to 
1339 revival if the order dismissing the main claim is reversed. The Subcommittee refers to this tactic as 
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1340 
1341 

"conditional prejudice." The courts of appeals have divided on this tactic; the clearest acceptance 
is in the Second Circuit. 

1342 
1343 
1344 

The central question is whether it would be helpful to adopt a rule, or perhaps rules, 
regulating manufactured finality. The Rules Enabling Act, § 2072(c), authorizes rules that define 
finality. It can be done. 

1345 
1346 
1347 
1348 
1349 
1350 
1351 

The agenda materials include sketches of various approaches to these issues, confined to 
relatively simple situations. Even with the simpler situations, there are concerns about the prospect 
of multiple appeals. Still, a rule could be framed that reaches the simple cases without undertaking 
to address all of the problems that can arise in cases that involve mUltiple claims among multiple 
parties. The Subcommittee believes these questions should be explored further. It will be useful, 
for example, to find out what can be made of experience in the Second Circuit. There is a fair 
amount of case law to consider, although it is drawn out over a period of fifteen or twenty years. 

1352 
1353 
1354 

A member asked whether these questions tend to arise after a district court has entered a 
partial final judgment under Rule S4(b), only to have the certification rejected by the court of 
appeals. Judge Colloton answered that the cases generally have not come up in this posture. 

1355 
1356 
1357 

Another member observed that interlocutory appeals by permission under § 1292(b) do not 
respond to all needs. And it is harsh to require dismissal of living claims that may well be valuable 
claims as the price of appealing a dismissed claim that is still more important. 

1358 
1359 
1360 
1361 
1362 

A judge seconded this observation by noting that the Seventh Circuit does not grant many 
of the infrequent petitions for leave to appeal under § 1292(b). On the other hand, it does accept 
most "good" Rule S4(b) judgments. There has been pressure to increase the availability of 
interlocutory appeals. That can impose real burdens on the court of appeals. But the burdens can 
be reduced to some extent by assigning successive appeals to the panel that heard the first appeal. 

1363 
1364 
1365 
1366 
1367 
1368 
1369 
1370 

The limits of Rule S4(b) were noted again. A party may wish to manufacture finality after 
a ruling that does not dispose even of a single claim, but that has a drastic effect in limiting what 
remains. A major theory ofdamages may be rejected, for example, leaving only a relatively minor 
amount available. In other cases it may be uncertain whether there are two claims, or two theories 
offered to support a single claim. And even when the technical requirements are satisfied, the rule 
was designed to make the district court the "dispatcher" ofappeals; refusal to certify defeats finality. 
In one way, the question of manufactured finality is which - if any - of the alternative 
manufacturing methods compensates for the unavailability ofappeal under Rule S4(b). 

1371 
1372 
1373 
1374 
1375 
1376 
1377 

Another judge observed that instinctively, "manufactured" sounds fishy. Ifthe trial judge has 
rejected all alternative regular paths to appeal, appeal should be unavailable. But further reflection 
shows this is an interesting question. There will be an appeal on the principal claim in any event; 
the question is when. Immediate appeal may be to the advantage ofthe trial court, sparing it the need 
to work through the rest of the case before there can be an appeal that may change the game and 
require that everything be redone. Further work may result in a manufactured finality rule that does 
good things. 

1378 
1379 
1380 

Still another judge noted that one problem arises when the parties have completely resolved 
their claims. The present situation puts the burden on the parties to decide what is peripheral: why 
not force them to make the choice? 

1381 
1382 
1383 
1384 
1385 
1386 
1387 
1388 
1389 

An attorney member found reasons to favor conditional prejudice dismissals. Nothing 
happens further unless the plaintiff wins an appellate ruling that dismissal ofthe principal claim was 
wrong. If the plaintiff then believes that the peripheral claims are worth litigating along with the 
principal claim on remand, the full trial should be available. The more complex cases, however, 
present a problem. One approach would be to recognize a dismissal with conditional prejudice only 
ifall parties consent, thus recognizing that the final-judgment rule protects the parties as well as the 
court system. But a consent requirement could open the way to gamesmanship, in which parties who 
have no real interest in the appeal seek to trade consent for some other concession. And if the trial 
court's consent is required, the result will be little more than creation of a new opportunity for 
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1390 interlocutory appeal. "The desire for a single definition of finality for all federal courts may not be 
1391 enough" to justify new rules. 

1392 A judge from the Second Circuit suggested that if the district court thinks an appeal would 
1393 be meritorious, the judge can send it up. "Ifnot, the parties should have to make the hard choices." 
1394 An appellate judge noted that this happens regularly in the Seventh Circuit, which recognizes 
1395 manufactured finality only by way of unconditional dismissal with prejudice of all that remains in 
1396 the action. 

1397 The Subcommittee will continue to work on these issues. 

1398 Pattern Discovery 

1399 Judge Kravitz introduced the pattern discovery project undertaken by the National 
1400 Employment Lawyers Association. The idea was presented at the Duke Conference. The hope is 
1401 to develop sets ofinterrogatories and document requests that are presumptively valid and can be used 
1402 without objection in every case that comes within the set. The idea is promising, but it will work 
1403 only if plaintiffs and defendants can agree on what is acceptable. 

1404 Joseph Garrison and Chris Kitchel have headed the effort, and have hel ped form an advisory 
1405 committee composed of richly and impressively experienced plaintiffs' and defense lawyers. 

1406 Joseph Garrison introduced the first drafts, observing that if consensus can be achieved on 
1407 pattern discovery, the goals of Rule I will be advanced. The Institute for the Advancement of the 
1408 American Legal System is available to help the project. The committee hopes to develop a set of 
1409 pattern interrogatories within a year, and perhaps to reach agreement on some items by next April. 
1410 The first draft, prepared by the plaintiffs' lawyers, is likely to be sorted into three categories: requests 
1411 that are acceptable on all sides; those that seem sufficiently promising to warrant further drafting 
1412 efforts; and "nonstarters." The management subcommittee is reviewing the plaintiffs' draft, and will 
1413 prepare their own proposals within the next two months. 

1414 The committee will need some help. It may prove important to consult with some judges to 
1415 determine what works from the judicial perspective. 

1416 Chris Kitchel said that the group has talked about an effort to find what should be acceptable 
1417 in all cases. The work must aim to identify the kinds of information that professional specialists 
1418 should be willing to give over without a fight. 

1419 Once agreement is reached, it will be important to think about the best means of introducing 
1420 the pattern discovery questions in practice. It may be that the way to begin will be with local rules 
1421 or standing orders. Perhaps the exercise should become a pilot project, so that it can be designed to 
1422 provide rigorous information and review. In the longer term, it may be useful to ask whether the 
1423 national rules should reflect the use of pattern discovery. Serving interrogatories and document 
1424 requests with the complaint seems to run counter to Rule 26(d), unless there is a court order. That 
1425 question may become ripe, however, only when several sets ofpattern discovery requests have been 
1426 developed for different areas of practice. 

1427 The effort for employment cases may well come to prompt similar efforts in other fields. 

1428 Adjournment 

1429 The meeting adjourned. The next meeting will be on April 4 and 5, 2011, in Austin, Texas, 
at the University of Texas Law School. 

Respectfully submitted 

Edward H. Cooper 
Reporter 
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Advisory Committee on Appellate Rules 


RE: 	 Report of Advisory Committee on Appellate Rules 

I. Introduction 

The Advisory Committee on Appellate Rules met on October 7 and 8, 20 I0, in Boston, 
Massachusetts. The Committee approved for publication proposed amendments to Rules 13, 14, 
and 24, removed one item from its study agenda, and discussed a nwnber of other items. 

Part II of this report discusses the proposals for which the Committee seeks publication 
for comment: proposed amendments to Rules 13, 14, and 24. Part III covers other matters. 

The Committee has scheduled its next meeting for April 6 and 7, 2011, in San Francisco, 
California; the second day of the meeting will overlap with the meeting of the Bankruptcy Rules 
Committee. The Committee will hold its fall 2011 meeting on October 13 and 14 in Atlanta, 
Georgia. 

Detailed information about the Committee's activities can be found in the Reporter's 
draft of the minutes of the October meeting I and in the Committee's study agenda, both of which 
are attached to this report. 

1 These minutes have not yet been approved by the Committee. 
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II. Action Item 

The Committee is seeking approval to publish for comment proposed amendments to 
Rules 13, 14, and 24. The proposed amendments to Rules 13 and 14 revise those rules to address 
permissive interlocutory appeals from the United States Tax Court under 26 U.S.C. § 7482(a)(2). 
The Committee developed these proposals in consultation with the Tax Court and with the Tax 
Division of the Department of Justice. The proposed amendment to Rule 24 grows out ofa 
suggestion by the Tax Court that Rule 24(b)'s reference to the Tax Court be revised to remove a 
possible source of confusion concerning the Tax Court's legal status. 

A. Rule 13 

The Committee recommends that the Standing Committee approve for publication the 
proposed. amendment to Rule 13 as set out in the enclosure to this report. The amendment will 
add a new subdivision (b) providing that permissive appeals from the Tax Court are governed by 
Rule 5, and will make certain other changes. 

In 1980, the Second Circuit held in Shapiro v. CIR., 632 F.2d 170 (2d Cir. 1980), that 28 
U.S.C. § 1292(b) does not authorize permissive interlocutory appeals from an order of the Tax 
Court. In 1986, Congress responded to Shapiro by enacting 26 U.S.c. § 7482(a)(2), which 
adopts for interlocutory appeals from the Tax Court a system similar to Section 1292(b)'s system 
for interlocutory appeals from the district courts. Section 7482(a)(2) provides that "[w]hen any 
judge of the Tax Court includes in an interlocutory order a statement that a controlling question 
of law is involved with respect to which there is a substantial ground for difference of opinion 
and that an immediate appeal from that order may materially advance the ultimate termination of 
the litigation," the court of appeals "may, in its discretion, permit an appeal to be taken from such 
order, if application is made to it within 10 days after the entry of such order." When applying 
Section 7482(a)(2), the Tax Court has looked to caselaw interpreting Section 1292(b). 

The adoption of Section 7482(a)(2) did not lead to any amendments of the Appellate 
Rules; thus, it is not entirely clear what rules govern an interlocutory appeal by permission under 
Section 7482(a)(2). Tax Court Rule 193(a) states in part: "For appeals from interlocutory orders 
generally, see rules 5 and 14 of the Federal Rules of Appellate Procedure." This reference is 
somewhat puzzling, because Rule 14 (with respect to appeals to which it applies) excludes the 
application of Rule 5. 

The Committee proposes to add new Rule 13(b) to make clear that Appellate Rule 5 
applies to interlocutory tax appeals under Section 7482(a)(2). The existing provisions of Rule 13 
are placed in a renumbered Rule 13(a), are revised to make clear that they apply to appeals as of 
right, and are slightly restyled. The amendments delete current Rule 13(d)(l)'s definition of 
"district court" and "district clerk" to encompass the Tax Court and its clerk, because (as 
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discussed below) such a definition is placed in revised Rule 14. Current Rule 13( d)( I) becomes 
new Rule 13(a)(4)(A) and is revised to be consistent with the Tax Court's practice of obtaining a 
transcript for each proceeding and forwarding it to the court of appeals on request. The headings 
of Rules 13 and 14 and the heading ofTitle III are revised to reflect the new scope ofTitle III, 
which will encompass review of Tax Court orders as well as review of Tax Court decisions. 

B. Rule 14 

The Committee recommends that the Standing Committee approve for publication the 
proposed amendment to Rule 14 as set out in the enclosure to this report. The proposed 
amendment to Rule 14 complements the amendment to Rule 13. 

Rule 14 is revised to delete its specific reference to Tax Court "decisions." Rule 14's list 
of Appellate Rules provisions that do not apply to appeals from the Tax Court is revised to omit 
Rule 5. A new global definition provides that references "in any applicable rule,,2 to the "district 
court" and "district clerk" encompass the Tax Court and its clerk. Omitted from this global 
definition is Rule 24(a), because that provision's treatment of applications to proceed in forma 
pauperis on appeal is not meant to apply to appeals from the Tax Court. 

Assuming that the Standing Committee decides to approve this package of proposals for 
publication, it may be worthwhile to consider inviting specific comment on Appellate Rule 14's 
list of provisions that do not apply to appeals from the Tax Court. That list has not been 
amended since the adoption of the Appellate Rules, and it may be useful to obtain additional 
input on whether the list of exclusions accurately reflects the way in which the Appellate Rules 
provisions, as they stand today, should apply to appeals from the Tax Court. 

C. Rule 24 

The Committee recommends that the Standing Committee approve for publication the 
proposed amendment to Rule 24 as set out in the enclosure to this report. The proposed 
amendment to Rule 24 implements a proposal by the Tax Court that Rule 24(b) be revised to 
more accurately reflect the status of the Tax Court as a court. 

2 In style comments prior to the meeting, Professor Kimble suggested deleting 
"applicable." The Committee carefully discussed this suggestion. Members stated that they 
prefer to include the word "applicable' for clarity and to emphasize that not all of the Appellate 
Rules apply to appeals from the Tax Court. On the basis of this discussion, the Committee 
decided to retain the word "applicable." 245 
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III. Information Items 

The Committee expects to discuss at its spring 2011 meeting a proposal to amend Rule 
4( a)( 4) to adjust its treatment of the time to appeal after the disposition of a tolling motion. The 
Civil I Appellate Subcommittee has been working on this proposal, and has also been discussing 
the possibility of a proposal to address the doctrine of "manufactured finality." At the spring 
2011 meeting, the Committee will also consider a proposal to streamline Questions 10 and 11 of 
Appellate Form 4 (concerning applications to proceed in forma pauperis on appeal); Questions 
10 and 11, which request information concerning payments to attorneys and others in connection 
with the case, currently seek more information than seems necessary to the determination of iJ.p. 
applications. 

The Committee is continuing to research issues relating to a proposal to treat federally 
recognized Native American tribes the same as states for the purpose of amicus filings. Under 
Rule 29(a), the federal and state governments can file amicus briefs as a matter of course, but 
tribal amici must seek party consent or court leave. (Moreover, absent contrary action by 
Congress, new Rule 29(c)(5) will take effect as of December 1,2010. Rule 29(c)(5) will impose 
an authorship and funding disclosure requirement on amicus briefs but will exempt the federal 
and state government entities listed in Rule 29(a).) In addition to receiving input from the 
National Congress of American Indians and others, the Committee has considered empirical data 
gathered by the Federal Judicial Center, has considered the history of the Supreme Court's 
amicus-filing rule, and has consulted the Chief Judges of the Eighth, Ninth, and Tenth Circuits 
(where relatively many tribal amicus filings occur). 

The Committee is considering whether to modify Rule 28(a)(6)'s requirement that briefs 
contain a separate "statement of the case briefly indicating the nature of the case, the course of 
proceedings, and the disposition below." Preliminary discussions indicate substantial support for 
such a modification. 

The Committee has begun to consider possible rulemaking responses to the Court's 
decision in Mohawk Industries, Inc. v. Carpenter, 130 S. Ct. 599 (2009), which held that a 
district court's attorney-client privilege ruling did not qualify for an immediate appeal under the 
collateral order doctrine. Though some have proposed a relatively broad-ranging review of the 
collateral order doctrine, the Committee intends as an initial matter to focus its consideration on 
possible ways to provide for immediate appellate review ofattorney-client privilege rulings, as 
well as possible mechanisms to control such appeals (such as certification requirements or 
expedited procedures). The Committee will coordinate its efforts with the Civil, Criminal, and 
Evidence Rules Committees. 

The Committee has embarked on a review of the caselaw interpreting Rule 4(a)(2), which 
addresses premature notices of appeal in civil cases. Caselaw in this area addresses a range of 
different fact patterns, and the Committee plans to consider from a policy perspective whether 
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the Rule and the case law appropriately treat the common situations in which questions of 
prematurity tend to arise. 

The Committee's upcoming joint spring meeting with the Bankruptcy Rules Committee 
will provide an opportunity for both Committees to discuss the proposed revisions to Part VIII of 
the Bankruptcy Rules (dealing with bankruptcy appeals). 

The Committee has asked the Federal Judicial Center to research the amount of appellate 
costs that are typically awarded under Rule 39. This inquiry arises in response to concerns raised 
about the taxation of costs by the Fourth Circuit in the case ofSnyder v. Phelps, 580 F.3d 206 
(4th Cir. 2009), cert. granted, 130 S. Ct. 1737 (2010). 

At the fall meeting, the Committee discussed issues raised by Vanderwerfv. Smithkline 
Beecham Corp., 603 FJd 842 (lOth Cir. 2010), concerning the effect on appeal time of the 
withdrawal of a tolling motion. The Committee also discussed a suggestion that the Appellate 
Rules might usefully address the question of intervention on appeal. The Committee left these 
items on its agenda for the time being, though it is not clear that there is any consensus in favor 
of developing proposals on either topic. The Committee also considered issues raised by Comer 
v. Murphy Oil USA, 607 FJd 1049 (5th Cir. 2010) (en banc), concerning the quorum 
requirement applicable to en banc courts; after discussion, the Committee removed this item 
from its study agenda. 

Finally, the Committee discussed an inquiry from the Committee on Federal/State 
Jurisdiction concerning appellate review of remand orders. Members noted that this topic falls 
within the primary jurisdiction of the Federal/State Jurisdiction Committee, and expressed 
willingness to assist that Committee should it decide to move forward with a project on this 
topic. 
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PROPOSED AMENDMENTS TO THE FEDERAL 
RULES OF APPELLATE PROCEDURE* 

TITLE III. REVIEW OF A DECISION OF ApPEALS FROM 

THE UNITED STATES TAX COURT 

Rule 13. Rel'iew of a Decision of Appeals from the Tax 

Court 

1 (a) 110'" Obtained; Time fOI Filillg Notice of Appeal 

2 Appeal as of Right. 

3 (1) How Obtained; Time for Filing a Notice of 

4 Appeal. 

5 (l) Re vie w ofa decision of CA) An appeal as of 

6 right from the United States Tax Court is 

7 commenced by filing a notice of appeal with 

8 the Tax Court clerk within 90 days after the 

9 entry ofthe Tax Court's decision. At the time 

10 of filing, the appellant must furnish the clerk 

11 with enough copies ofthe notice to enable the 

12 clerk to comply with Rule 3( d). If one party 

13 files a timely notice ofappeal, any other party 

14 may file a notice of appeal within 120 days 

15 after the Tax Court's decision is entered. 

*New material is underlined; matter to be omitted is lined through. 248 



FEDERAL RULES OF APPELLATE PROCEDURE2 

16 (:Z1 ill} If, under Tax Court rules, a party makes 

17 a timely motion to vacate or revise the Tax 

18 Court's decision, the time to file a notice of 

19 appeal runs from the entry of the order 

20 disposing of the motion or from the entry of 

21 a new decision, whichever is later. 

22 ill Notice of Appeal; How Filed. The notice of 

23 appeal may be filed either at the Tax Court 

24 clerk's office in the District of Columbia or 

25 by mail addressed to the clerk. Ifsent by mail 

26 the notice is considered filed on the postmark 

27 date, subject to § 7502 of the Internal 

28 Revenue Code, as amended, and the 

29 applicable regulations. 

30 ill Contents of the Notice of Appeal; Sen'ice; 

31 Effect of Filing and Sen'ice. Rule 3 

32 prescribes the contents of a notice ofappeal, 

33 the manner of service, and the effect of its 

34 filing and service. Form 2 in the Appendix of 

35 Forms is a suggested form of a notice of 

36 appeal. 

249 



FEDERAL RULES OF APPELLATE PROCEDURE 3 


37 {1} The Record on Appeal; Forwarding; 

38 Filing. 

39 ttJ (A) Except as otherwise provided under 

40 Tax Court rules for the transcript of 

41 proceedings, the -An appeal froln the 

42 Tax Court is governed by the parts of 

43 Rules 10, 11, and 12 regarding the 

44 record on appeal from a district court, 

45 the time and manner of forwarding and 

46 filing, and the docketing in the court of 

47 appeals. References in those ltlles and 

48 in Rule 3 to the distr iet court and 

49 disttiet clerk me to be read as lefenil1g 

50 to the Tax Court and its e1etk. 

51 ffl tID If an appeal fioln a Tax Court 

52 decision is taken to more than one court 

53 of appeals, the original record must be 

54 sent to the court named in the first 

55 notice of appeal filed. In an appeal to 

56 any other court ofappeals, the appellant 

57 must apply to that other court to make 

58 provision for the record. 
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59 .au Appeal by Permission. An appeal by permission is 

60 governed by Rule 5. 

Committee Note 

Rules 13 and 14 are amended to address the treatment of 

permissive interlocutory appeals from the Tax Court under 26 U.S.C. 

§ 7482(a)(2). Rules 13 and 14 do not currently address such appeals; 

instead, those Rules address only appeals as of right from the Tax 

Court. The existing Rule 13 - governing appeals as of right - is 

revised and becomes Rule l3(a). New subdivision (b) provides that 

Rule 5 governs appeals by permission. The definition ofdistrict court 

and district clerk in current subdivision (d)(l) is deleted; definitions 

are now addressed in Rule 14. The caption ofTitle III is amended to 

reflect the broadened application of this Title. 


Rule 14. Applicability of Other Rules to the Re"im of a 

Appeals from the Tax Court Decision 

1 All provisions of these rules, except Rules 4-=9 4, 6"9, 

2 15-20, and 22"23, apply to the revietl\i of a appeals from the 

3 Tax Court decision. References in any applicable rule (other 

4 than Rule 24(a)) to the district court and district clerk are to 

be read as referring to the Tax Court and its clerk. 

Committee Note 

Rule 13 currently addresses appeals as of right from the Tax 

Court, an d Rule 14 currently addresses the applicability of the 

Appellate Rules to such appeals. Rule 13 is amended to add a new 

subdivision (b) treating permissive interlocutory appeals from the Tax 

Court under 26 U.S.C. § 7482(a)(2). Rule 14 is amended to address 

the applicability ofthe Appellate Rules to both appeals as ofright and 

appeals by permission. Because the latter are governed by Rule 5, 

that rule is deleted from Rule 141s list of inapplicable provisions. 

Rule 14 is amended to define the terms "district court" and "district 

clerk" in applicable rules (excluding Rule 24(a» to include the Tax 
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Court and its clerk. Rule 24(a) is excluded from this definition 
because motions to appeal from the Tax Court in forma pauperis are 
governed by Rule 24(b), not Rule 24(a). 

Rule 24. Proceeding in Forma Pauperis 

(a) Leave to Proceed in Forma Pauperis. 

2 (1) Motion in the District Court. Except as stated in 

3 Rule 24( a)(3), a party to a district -court action who 

4 desires to appeal in forma pauperis must file a 

5 motion in the district court. The party must attach 

6 an affidavit that: 

7 (A) shows in the detail prescribed by Form 4 of 

8 the Appendix ofForms the party's inability to 

9 payor to give security for fees and costs; 

10 (B) claims an entitlement to redress; and 

11 (C) states the issues that the party intends to 

12 present on appeal. 

13 (2) Action on the Motion. If the district court grants 

14 the motion, the party may proceed on appeal 

15 without prepaying or giving security for fees and 

16 costs, unless a statute provides otherwise. If the 

17 district court denies the motion, it must state its 

.18 reasons in writing . 
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19 (3) Prior Approval. A party who was permitted to 

20 proceed in forma pauperis in the district-court 

21 action, or who was determined to be financially 

22 unable to obtain an adequate defense in a criminal 

23 case, may proceed on appeal in forma pauperis 

24 without further authorization, unless: 

25 (A) the district court--before or after the notice of 

26 appeal is filed--certifies that the appeal is not 

27 taken in good faith or finds that the party is 

28 not otherwise entitled to proceed in forma 

29 pauperis and states in writing its reasons for 

30 the certification or finding; or 

31 (B) a statute provides otherwise. 

32 (4) Notice of District Court's Denial. The district 

33 clerk must immediately notify the parties and the 

34 court ofappeals when the district court does any of 

35 the following: 

36 (A) denies a motion to proceed on appeal In 

37 forma pauperis; 

38 (B) certifies that the appeal is not taken in good 

39 faith; or 
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40 (C) finds that the party is not otherwise entitled to 

41 proceed in forma pauperis. 

42 (5) Motion in the Court of Appeals. A party may file 

43 a motion to proceed on appeal in forma pauperis in 

44 the court of appeals within 30 days after service of 

45 the notice prescribed in Rule 24(a)(4). The motion 

46 must include a copy of the affidavit filed in the 

47 district court and the district court's statement of 

48 reasons for its action. If no affidavit was filed in 

49 the district court, the party must include the 

50 affidavit prescribed by Rule 24(a)(1). 

51 (b) Leave to Proceed in Forma Pauperis on Appeal from 

52 the United States Tax Court or on Appeal or Review 

53 of an Administrative-Agency Proceeding. When an 

54 appeal Ot te\iiew of a proceeding before an 

55 administtathe agency, board, commission, at offieer 

56 (including fur the purpose ofthis Ittle the United States 

57 Tax Court) proceeds dit eed, in a court of appeals, a A 

58 party may file in the court ofappeals a motion for leave 

59 to proceed on appeal in forma pauperis with an affidavit 

60 prescribed by Rule 24(a)(1)2 

61 ill in an appeal from the United States Tax Court; and 
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62 ill when an appeal or review of a proceeding before 

63 an administrative agency, board, commission, or 

64 officer proceeds directly in the court of appeals. 

65 (c) Leave to Use Original Record. A party allowed to 

66 proceed on appeal in forma pauperis may request that 

67 the ap peal be heard on the original record without 

68 reproducing any part. 

Committee Note 

Rule 24(b) currently refers to review ofproceedings "before an 
administrative agency, board, commission, or officer (including for 
the purpose of this rule the United States Tax Court)." Experience 
suggests that Rule 24(b) contributes to confusion by fostering the 
impression that the Tax Court is an executive branch agency rather 
than a court. (As a general example of that confusion, appellate 
courts have returned Tax Court records to the Internal Revenue 
Service, believing the Tax Court to qe part of that agency.) To 
remove this possible source of confusion, the quoted parenthetical is 
deleted from subdivision (b) and appeals from the Tax Court are 
separately listed in subdivision (b)' s heading and in new subdivision 
(b)(l). 
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DRAFT 

Minutes of Fall 2010 Meeting of 

Advisory Committee on Appellate Rules 


October 7 and 8, 2010 

Boston, Massachusetts 


1. Introductions 

Judge Jeffrey S. Sutton called the meeting of the Advisory Committee on Appellate Rules 
to order on Thursday, October 7, 2010, at 8:30 a.m. at the Langham Hotel in Boston, 
Massachusetts. The following Advisory Committee members were present: Judge Kermit E. Bye, 
Judge Robert Michael Dow, Jr., Justice Allison Eid, Judge Peter T. Fay, Mr. James F. Bennett, 
Ms. Maureen E. Mahoney, and Mr. Richard G. Taranto. Mr. Douglas Letter, Appellate 
Litigation Counsel, Civil Division, U.S. Department of Justice ("DOJ"), was present representing 
the Solicitor General. Former Committee members Justice Randy J. Holland l and Dean Stephen 
R. McAllister were present. Also present were Judge Lee H. Rosenthal, Chair of the Standing 
Committee; Professor Daniel R. Coquillette, Reporter for the Standing Committee;2 Mr. Dean C. 
Colson, liaison from the Standing Committee; Mr. Peter G. McCabe, Secretary to the Standing 
Committee; Mr. Leonard Green, liaison from the appellate clerks; Mr. John K. Rabiej, Mr. James 
N. Ishida and Mr. Jeffrey N. Barr from the Administrative Office ("AO"); Ms. Holly Sellers, a 
Supreme Court Fellow assigned to the AO; and Ms. Marie Leary from the Federal Judicial 
Center ("FJC"). Prof. Catherine T. Struve, the Reporter, took the minutes. 

Judge Sutton welcomed the meeting participants. He introduced two of the Committee's 
three new members, Justice Eid and Judge Dow. Judge Dow, of the United States District Court 
for the Northern District of Illinois, replaces Judge T.S. Ellis III as the district judge 
representative on the Committee. Judge Dow was educated at Yale, Oxford and Harvard and 
clerked for Judge Flaum on the Seventh Circuit. Judge Sutton noted that Judge Dow's 
experience with appellate work, prior to his appointment to the bench, would be an asset to the 
Committee. Justice Eid, a Justice on the Colorado Supreme Court, succeeds Justice Holland as 
the state high court representative on the Committee. Justice Eid attended Stanford and the 
University of Chicago and clerked for Judge Jerry Smith on the Fifth Circuit and then for Justice 
Thomas. She brings to the Committee not only her perspective as a member of Colorado's 
highest court but also her experience as an appellate practitioner, a law professor and Colorado's 
Solicitor General. Judge Sutton noted that the Committee's third new member, Professor Amy 

I Justice Holland joined the meeting after lunch on the 7th. 

2 Professor Coquillette was unable to attend the second day of the meeting. 

-1

256 



Coney Barrett, replaces Dean McAllister. Professor Barrett was unable to be present in view of 
an impending due date and Judge Sutton stated that he looked forward to introducing her to the 
Committee at the spring 2011 meeting. Judge Sutton introduced Mr. Colson, who succeeds 
Judge Hartz as the liaison from the Standing Committee. Judge Sutton observed that Mr. 
Colson, whose law firm is located in Miami, graduated from Princeton and the University of 
Miami and clerked for Judge Fay and then-Justice Rehnquist. Judge Fay noted what a wonderful 
law clerk Mr. Colson had been. 

During the meeting, Judge Sutton thanked Mr. McCabe, Mr. Rabiej, Mr. Ishida, Mr. Barr, 
and the AO staff for their expert work in preparing for the meeting. Judge Sutton also asked that 
the minutes reflect the warm toasts given - at the Committee's dinner - by Ms. Mahoney in 
honor of Justice Holland and by Mr. Bennett in honor of Dean McAllister. 

II. Approval of Minutes of April 2010 Meeting 

A motion was made and seconded to approve the minutes of the Committee's April 2010 
meeting. The motion passed by voice vote without dissent. 

III. Report on June 2010 Meeting of Standing Committee 

Judge Sutton reported on the Standing Committee's June 2010 meeting. The Standing 
Committee gave final approval to the proposed amendments to Rules 4 and 40 that clarify the 
time to appeal or seek rehearing in cases where a United States officer or employee is a party. 
The amendments include two "safe harbors" that provide the longer appeal or rehearing periods 
when the United States represents the officer or employee at the time the relevant judgment is 
entered or when the United States files the appeal or petition for the officer or employee. The 
Appellate Rules Committee had considered adding a third safe harbor - for cases in which the 
United States does not represent the officer or employee but pays for his or her representation 
but decided not to add that provision. The Standing Committee, after discussion, revised the 
Committee Notes to the proposals to provide - as an example of cases that fall within neither 
safe harbor but that qualify for the longer periods - individual-capacity suits in which the United 
States pays for private counsel for the officer or employee. The Standing Committee's approval 
of the proposed Rule 4 and 40 amendments is contingent on the coordinated adoption of a 
legislative amendment to 28 U.S.C. § 2107. Judge Rosenthal reported that the proposed 
amendment has been mentioned to legislators and staffers and was favorably received. 

Judge Sutton noted that he also described to the Standing Committee the Appellate Rules 
Committee's consideration of possibilities for amending Appellate Rule 281s requirement that 
briefs contain a statement of the case. Members of the Standing Committee indicated that this 
issue is worth looking into. 
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IV. Other Information Items 

Judge Sutton invited the Reporter to describe Chief Judge Rader's proposal, on behalf of 
the judges of the Federal Circuit, that 28 U.S.C. § 46(c) be amended. Chief Judge Rader has 
proposed that Section 46( c) be amended to include in an en banc court any senior circuit judge 
"who participated on the original panel, regardless of whether an opinion of the panel has 
formally issued." The statute currently provides that a senior judge may participate in an en banc 
court that is "reviewing a decision of a panel of which such judge was a member." 

Section 46 was originally adopted as part of the 1948 Judicial Code. The original 
provision defined the en banc court to include "all active judges of the circuit." In 1963, 
Congress amended the statute to provide that a circuit judge who had retired could sit on the en 
banc court "in the rehearing of a case ... ifhe sat ... at the original hearing thereof." But in 1978 
Congress struck this sentence from the statute. In 1982, Congress again amended the statute; the 
1982 amendments provided for large circuits to choose to sit en banc with fewer than all their 
active judges, and also added the current language concerning participation of senior judges in 
the en banc court. The history of the 1982 legislation suggests that its drafters were concerned 
that the 1978 amendments had had the unintended effect of motivating some judges to delay 
taking senior status in order to be able to sit with the en banc court rehearing an appeal for which 
the judge participated in the panel decision. 

Chief Judge Rader has identified a circuit split between circuits that permit a senior judge 
to participate in the en banc court when it rehears an appeal on which the judge participated in 
the initial panel hearing only if a panel decision actually issued, and other circuits that permit 
such participation on the en banc court even if no panel decision formally issued prior to the 
rehearing en banco Chief Judge Rader's letter does not specifY which circuits fall on which side 
of this split. Judging from relevant local rules, circuits requiring a decision to have issued might 
include the Third, Fourth, Fifth, Eighth, Ninth, Eleventh, and Federal Circuits, while circuits that 
apparently do not require a decision to have .issued include the Second, Sixth, Seventh, Tenth and 
D.C. Circuits, and perhaps the First Circuit. 

An attorney member queried whether the Federal Circuit's proposed language
"participated on the original panel" - would address instances when a case is assigned to a panel 
but then the court of appeals decides to hear the case en bane as an initial matter. An appellate 
judge member observed that the current statute's reference to the en bane court "reviewing a 
decision ofa panel of which such judge was a member" is inaccurate because, technically, the en 
bane court rehears the appeal rather than reviewing the panel decision. An attorney member 
asked how the statute should treat instances when the senior judge sat (while still an active judge) 
on a motions panel that resolved a motion in an appeal that later was reheard enbanc. An 
example would be an instance where the now-senior judge participated (as an active judge) on a 
motions panel that decided a motion to dismiss the appeal for lack of appellate jurisdiction. By 
consensus, the Committee agreed that it would share the minutes of its discussion of the Federal 
Circuit's proposal with the Judicial Conference Committee on Court Administration and Case 
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Management. 

Judge Sutton invited the Reporter to describe to the Committee Judge Baylson's update 
concerning Item No. 08-AP-Q. This item concerns the possibility of allowing the use of digital 
audio recordings in place of written transcripts for purposes of the record on appeal. The 
Committee discussed this question at its April 2009 meeting, and decided by consensus to retain 
the suggestion on its study agenda. This summer, Judge Baylson forwarded to the Committee an 
opinion that he filed following a bench trial in a complex case concerning allegations of racial 
bias in school redistricting. The opinion points out that the post-trial briefing proceeded entirely 
on the basis of digital audiorecordings, without any written transcript. Further filings in the case 
underscore the cost savings that can result from such an approach. But Judge Baylson's opinion 
points out that in the event ofan appeal, the Appellate Rules have no provision permitting the 
use of the digital audiorecordings instead of a transcript. An attorney member asked how one 
would cite the trial record if no transcript existed. The Reporter responded that one could cite 
particular times in the recordings. 

Judge Sutton noted that the Committee is monitoring circuit splits concerning the 
Appellate Rules. He mentioned the excellent work done by Heather Williams in searching for 
such circuit splits in the recent caselaw. Although the Committee's role is not necessarily to 
resolve all circuit splits concerning the Appellate Rules, there sometimes are instances when the 
Committee can identify a simple fix for example, an amendment that can remove ambiguity in 
a Rule. 

After lunch on the 7th, Judge Sutton invited Professor Coquillette and the Reporter to 
make a presentation concerning the Rules Enabling Act and the rule making process. The 
Reporter briefly summarized the history of the Rules Enabling Act ("REA"). Professor Stephen 
Burbank, she noted, has described the history of that legislation in his seminal article on the 
topic. The REA was the product of years of work towards a system of uniform rules of 
procedure for the federal district courts. As enacted in 1934, the REA authorized rulemaking for 
civil actions in the federal district courts, and allowed for the merger of law and equity practice. 
The Civil Rules, which took effect in 1938, accomplished that merger. As Professor Stephen 
Subrin has argued, the Civil Rules can be seen as adopting many of the features of federal equity 
practice. The Reporter noted that the REA has evolved over time. The original REA identified 
only two decisionmakers - the Court (which had the task of promulgating the Rules) and 
Congress (which had the opportunity to prevent the Rules from taking effect). The original REA 
said little about the procedure for the Rules' promulgation, requiring only that the Rules be 
reported to Congress and that they not take effect until after the expiration of a waiting period. In 
1958, Congress added another layer to the process; legislation enacted in that year required the 
Judicial Conference of the United States to carry on a continuous study of the Rules' operation 
and effect, and to recommend periodically amendments to "promote simplicity in procedure, 
fairness in administration, the just determination of litigation, and the elimination of unjustifiable 
expense and delay." In 1988, Congress amended the Enabling Act framework to formally 
mandate the roles of the Standing Committee and the Advisory Committees, and to increase the 

-4

259 



transparency and accessibility of the Rules Committees' activities. As initially adopted, the Civil 
Rules included only a small set of provisions fonner Rules 72 to 76 - dealing with the topic of 
appeals. Work on the Appellate Rules began in the early 1960s, and those Rules took effect in 
1968. 

Professor Coquillette provided an erudite and illuminating overview of the history of 
local rulemaking in the federal courts. The First Circuit, he observed, adopted the earliest 
published set of local appellate rules, in the early nineteenth century. At the time, the Harvard 
Law School's faculty included Joseph Story and Simon Greenleaf. The latter was a pioneer in 
rulemaking. Greenleaf's theory of rulemaking, Professor Coquillette suggested, underpins the 
current efforts of the Rules Committees. Instead of ex post facto lawmaking, Greenleaf 
advocated prospective rulemaking. In 1638, Francis Bacon had said that one should make law 
from the bottom up: that is, one should articulate prospective rules based on what the courts 
actually do, and then one should test the resulting rules to see how they work in practice. 
(Members noted that Professor Coquillette has authored a volume on Francis Bacon's legal 
philosophy.) The Rules Committees, Professor Coquillette observed, are doing what Bacon 
recommended in 1638 and Greenleaf did with local rules in the 1830s. Turning his attention to 
the 20th century, Professor Coquillette shared with the Committee a photograph taken of the 
Civil Rules Committee at a time when the Committee's Chair was Dean Acheson and its 
Reporter was Benjamin Kaplan. The work of the Committee received great deference in those 
days. The dynamics of the rulemaking process have changed since then. Congress is very 
interested in the rulemaking process, and sometimes it will act in ways that affect that process
either by delegating particular responsibilities to the rulemakers or by enacting legislation that 
circumvents the REA process. Judge Sutton expressed his appreciation of Professor 
Coquillette's and the Reporter's presentations. 

V. Action Items 

A. For publication 

1. Item No. 08-AP-M (interlocutory appeals in tax cases) 

Judge Sutton invited Ms. Mahoney to introduce this item, which concerns interlocutory 
appeals from the Tax Court. The goal of the proposal is to amend the Appellate Rules to address 
this topic. In 1986, Congress enacted a statute, 26 U.S.C. § 7482(a)(2), authorizing interlocutory 
appeals from the Tax Court by permission. The Appellate Rules, however, were never amended 
to take account of this statute. Appellate Rule 5 would be the obvious candidate to govern court 
of appeals procedure in connection with such appeals, but Appellate Rule 14 provides that 
Appellate Rule 5 does not apply to the review of a Tax Court decision. The proposed 
amendments would make clear that Appellate Rule 5 governs appeals taken under Section 
7482(a)(2). The Committee obtained helpful guidance on the proposals from the Tax Court and 
the DOl The Tax Court, in addition, suggested stylistic amendments to Appellate Rule 24(b) 
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(concerning requests to proceed on appeal in forma pauperis) that would reflect more accurately 
the nature of the Tax Court as a court rather than an agency. 

Ms. Mahoney noted that the Tax Court had reviewed the latest proposals and had 
suggested two changes to them. The first of those changes concerns proposed Rule 13(a)(4)(A)'s 
treatment of the procedures governing the record on appeal. The Tax Court points out that its 
practice is to obtain a transcript of each hearing and to forward that transcript to the court of 
appeals on request. Thus, the Appellate Rules' provisions concerning the ordering and 
preparation of the transcript do not seem like a perfect fit for appeals from the Tax Court. The 
Tax Court suggests commencing proposed Rule 13(a)(4)(A) "Except as otherwise provided 
under Tax Court rules for the transcript of proceedings, [etc.]''' The Tax Court's second 
suggestion concerns the Committee Note to the proposed amendment to Appellate Rule 24(b); 
that Note refers to the Tax Court as a "legislative court." The Tax Court suggests deleting 
"legislative" and referring to the Tax Court simply as a "court." Ms. Mahoney proposed that the 
Committee adopt both these suggestions. 

Judge Sutton noted that the Committee had obtained Professor Kimble's guidance on 
questions of style. Committee members agreed to adopt Professor Kimble's simplification of the 
language of proposed Appellate Rules 13(a)(4)(A) and (B) and proposed Appellate Rule 24(b). 
Committee members discussed carefully Professor Kimble's suggestion that the word 
"applicable" be deleted from Appellate Rule 14's phrase "References in any applicable rule." An 
attorney member stated that he favored retaining "applicable" in Rule 14, as a way of 
underscoring the point that not all of the Appellate Rules apply to appeals from the Tax Court. 
Two other attorney members and an appellate judge member agreed with this point, noting that 
the word "applicable" provides a useful alert for readers and that the Rule is clearer with 
"applicable" than without. For this reason, participants indicated, they viewed this choice as 
more than one of mere style. 

A motion was made to approve for publication the proposed amendments to Appellate 
Rules 13, 14, and 24, with the Tax Court's changes to proposed Rule 13(a)(4)(A) and the 
Committee Note to proposed Rule 24, and with Professor Kimble's style changes to proposed 
Rules 13(a)(4)(A) and (B) and proposed Rule 24(b). The motion was seconded and passed by 
voice vote without opposition. 

2. Item No. 08-AP-D (FRAP 4(a)(4) - post judgment motions) 

Judge Sutton invited the Reporter to introduce this item, which grows out of Peder 
Batalden's observation that under Appellate Rule 4(a)(4)(B) the time to appeal from an amended 
judgment runs from the entry of the order disposing of the last remaining tolling motion. Mr. 
Batalden notes that in some cases there might be a delay between entry of the order disposing of 
the tolling motion and entry of the amended jUdgment that results from that disposition. One 
example would be an instance where the district court grants a motion for remittitur and gives the 

-6
261 



plaintiff a long period of time within which to decide whether to accept the remitted amount or to 
reject the remitted amount and proceed to a new trial. In such an instance, a would-be appellant 
would need to decide whether to file a protective notice of appeal within 30 days after entry of 
the order disposing of the tolling motion, or seek an extension of the appeal time from the district 
judge, or simply wait to file the notice of appeal until after the plaintiff accepts the remitted 
award. The attractiveness of this third option would depend on whether a separate document is 
required for the order granting the motion for remittitur. 

The Civil! Appellate Subcommittee considered this conundrum and determined that the 
best way to address it would be to amend Rule 4(a)(4) so that the new appeal time runs from the 
latest of entry of the order disposing of the last remaining tolling motion or, if a motion's 
disposition results in alteration or amendment of the judgment, entry of any altered or amended 
judgment. The Civil! Appellate Subcommittee also considered a possible change to Civil Rule 
58(a). Professor Kimble has provided style comments on the proposals. Judge Sutton suggested 
that the Committee should first discuss the merits of the Rule 4(a)(4) proposal's substance, 
before proceeding to discuss Professor Kimble's style comments and the Civil Rule 58 proposal. 

An appellate judge member voiced support for the proposed amendment to Rule 4(a)( 4). 
An attorney member questioned whether it would be desirable for the rule to use the phrase "if a 
motion's disposition results in alteration or amendment of the judgment, entry ofany altered or 
amended judgment." He suggested that there might be instances when a would-be appellant 
expects the motion's disposition to result in an altered judgment but no such judgment is ever 
entered. In such a case, the proposed amended rule might provide such a litigant with a false 
sense of security, and appeal rights might be lost through reliance on the prospect of an amended 
judgment that never materializes. The attorney member wondered whether it might be better to 
use the phrase "provides for" rather than the phrase "results in." A judge member wondered 
whether it would work to say, simply, "alters." The Reporter suggested that some dispositions of 
tolling motions will not themselves alter the judgment because any ensuing alteration of the 
judgment would be contingent on the occurrence of a future event. 

The attorney member wondered what other types of fact patterns beyond the remittitur 
example - would be affected by the proposed amendment. The Reporter suggested that one 
example could arise in connection with a request for complex injunctive relief. Suppose that the 
district court enters a judgment that includes an injunction. Suppose further that, in response to a 
timely tolling motion, the district court enters an order which grants the motion and directs the 
parties to attempt to agree on a proposed amended judgment embodying a less extensive grant of 
injunctive relief. And further suppose that it takes the parties longer than 30 days after the entry 
of the order to agree on the wording of the proposed amended judgment. A participant noted that 
this example would implicate Civil Rule 65. Another attorney member stated that he had 
encountered an example relating to attorney fees. Judgment was entered after a jury trial; 
subsequently, the judge ruled that there was a statutory entitlement to attorney fees (against a 
non-party attorney), fixed the amount of the fees, and awarded costs, but did not enter a judgment 
on a separate document or amend the existing judgment to memorialize these rulings. One of the 
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litigants asked the court to set out the fee and cost rulings in a separate document; though more 
than 30 days elapsed since the issuance of the fee and cost opinion, the court did not act on the 
request for entry of a judgment on a separate document reflecting the fee and cost awards. The 
opposing party filed a notice of appeal from the fee and cost opinion, without awaiting the entry 
of a judgment on a separate document. 

Turning to Professor Kimble's style suggestions, the Reporter noted her agreement with 
Professor Kimble's proposal that the phrase "or, if a motion's disposition results in alteration or 
amendment of the judgment, entry of any altered or amended judgment" be replaced with "or 
entry of any altered or amended judgment resulting from such a motion." Beyond this change, 
Professor Kimble has raised broader concerns with the structure of Rule 4(a)(4). Professor 
Kimble suggests that the Rule should be revised so that it first defines the term "motion," for 
purposes of Rule 4(a)(4), to refer to the motions currently listed in Rule 4(a)(4)(A)(i) - (vi). With 
that definition in place, the remainder of the rule can then refer simply to a "motion" rather than 
to a "motion listed in Rule 4(a)( 4)(A)." Professor Kimble would also prefer to substitute bullet 
points for the small roman numerals (i) through (vi) in Rule 4(a)( 4)(A). Professor Kimble notes 
that Rule 4(a)(4) is difficult to follow, and he proposes that the Committee consider the 
possibility of devising a flow chart to illustrate how the Rule works. 

The Reporter stated that she sympathizes with Professor Kimble's concerns about Rule 
4(a)(4). The basic structure of that Rule, though, remains the same as when it was re-styled in 
1998. And the Reporter argued that defining "motion" for purposes of the Rule carries the risk 
that a pro se litigant or a less careful lawyer might overlook the definition and simply read the 
Rule to give tolling effect to all sorts of motions. An attorney member asked whether it would be 
possible to use a shorthand term other than "motion" - perhaps "tolling motion" to flag the fact 
that the reference is not to all motions. The Reporter responded that some courts have criticized 
the use of the term "tolling motion" because Rule 4(a)(4) re-starts the appeal period from scratch. 
"Tolling," as used in connection with statutes of limitations, typically refers to stopping the 
period and then providing only the remaining balance of the period when the time begins to run 
again. 

Professor Coquillette noted that to the extent that Committee members disagree with a 
suggestion by Professor Kimble, the question will be whether the matter is one of style (in which 
case the Style Subcommittee has authority) or substance (in which case the substantive concern 
trumps matters of style). 

Committee members voiced a preference for keeping the small roman numerals (i) 
through (vi) rather than substituting bullet points. It was observed that keeping the numerals 
facilitates references during oral argument. Committee members did not express enthusiasm for 
the idea of creating a flow chart to accompany Rule 4(a)(4). 

The Committee members by voice vote tentatively approved the proposed amendment to 
Rule 4(a)(4) as shown in the agenda book memo, with the following style change: The phrase 
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"or, if a motion's disposition results in alteration or amendment of the judgment, entry of any 
altered or amended judgment" was replaced with "or entry of any altered or amended judgment 
resulting from such a motion." Some members expressed interest in pursuing further the question 
whether "resulting from such a motion" is the appropriate choice or whether that language would 
create a false sense of security in instances where an amended judgment might - but ultimat~ly 
does not - result from a motion's disposition. The Committee decided to re-visit the language of 
the proposed amendment the next morning. 

The Reporter next summarized the genesis of the proposed amendment to Civil Rule 
58(a). This proposal arose from the fact that certain Seventh Circuit cases have read "disposes" 
in Civil Rule~58(a) to mean "denies," and from the observation that there can be orders that grant 
a tolling motion without leading to an amended judgment. The proposal would amend Civil 
Rule 58(a) to state (in substance) that a separate document is not required when an order 
without altering or amending the judgment - disposes of one of the listed types of motions. 

A judge member predicted that if the Rule 4(a)(4) amendment is adopted, it is likely to 
render the Civil Rule 58(a) issue less pressing. This member agreed, however, with the 
suggestion that it might make sense to consult the authors of the relevant Seventh Circuit 
opinions for their views on the Civil Rule 58(a) question. Judge Sutton undertook to raise this 
possibility with Judge Kravitz. The Committee concluded its discussion of the proposed 
amendments to Appellate Rule 4(a)(4) and Civil Rule 58(a) on the first day of the meeting by 
resolving to revisit these proposals on the following day. 

The Committee took these proposals up again on the morning of the 8th. The Reporter 
distributed copies of the proposed amendment to Rule 4(a)(4) as it was tentatively approved by 
the Committee the day before, along with copies of a newer version of Professor Kimble's 
restyling of the proposal. This newer version, the Reporter observed, helpfully addresses some of 
the objections raised to the earlier restyling proposal. 

Returning to the concern that the proposed Rule's reference to "resulting from such a 
motion" might create a false sense of security in instances where an amended judgment might 
but ultimately does not - resuft from a motion's disposition, an attorney member conceded that 
he had had difficulty thinking ofan instance in which this uncertainty would actually arise. 
Another attorney member noted that the Committee is concerned about the possibility that there 
could be an order that would trigger the time for appeal before the litigants know whether there 
will be an amended judgment or not. But, this member said, in most of the hypotheticals that she 
could think of, one may question whether the order in question actually "disposes of' the tolling 
motion. Suppose, for example, that a party moves for a new trial on the ground that the district 
court improperly excluded the testimony of the party's expert without holding a Daubert hearing, 
and the judge agrees to hold the Daubert hearing in order to determine whether the testimony 
was properly excluded and states that if it turns out that the testimony should have been admitted 
then a new trial will be granted. The member suggested that such an order would not really be an 
order disposing o/the motion for a new trial because the grant of the new trial in that situation is 

-9
264 



conditional. Another example is a motion for additional findings under Civil Rule 52(b); the 
court could grant the motion for additional findings without immediately making the additional 
findings. Until the court makes the additional findings, it may be unclear whether an amended 
judgment will result. The member suggested that such an order, standing alone, has not truly 
disposed of the motion. Participants also noted the habit of some judges of stating that a motion 
is granted and that an opinion will follow. Usually the opinion follows within days, but not 
always. If the rulemakers amend Rule 4(a)(4) to provide the entry of an amended judgment as a 
new starting point for the appeal time, might a litigant be lulled into awaiting an amended 
judgment that might not come? 

The Reporter observed that the question of how to interpret the phrase "disposing of' is a 
question that also could arise under existing Appellate Rule 4(a)(4) and Civil Rule 58(a). But, 
participants noted, the question links to the concern about the proposed amendment to Rule 
4(a)(4) because in the instances where the judge's ruling on a tolling motion is conditional or 
tentative, it may be particularly likely that the parties will be unsure whether an amended 
judgment will result. 

Participants considered the possibility of addressing these concerns by including language 
in the Committee Note to advise litigants that to the extent they have any doubt as to whether 
there will in future be an amended judgment, they should assume that there will not be such an 
amendment and they should assume that the earlier possible starting point for appeal time under 
the proposed Rule 4(a)(4) - namely, entry of the order disposing of the last remaining tolling 
motion - is the relevant starting point. A participant expressed support for adding such 
cautionary language. An attorney member wondered whether this advice in the Committee Note 
would adequately address the situation in which the district judge responds to a Civil Rule 52(b) 
motion by stating "motion granted, opinion to follow." It might turn out that the judge makes 
additional findings but does not alter the judgment. Some participants suggested that the number 
of cases in which this question arises may be relatively small. 

Another attorney member wondered whether the rule should peg the newly-started appeal 
time to the entry of a "newly entered judgment" resulting from a tolling motion rather than to the 
entry of "any altered or amended judgment" resulting from such a motion. Using the term 
"newly entered judgment," he suggested, would permit the district judge to protect a party in the 
sort of Civil Rule 52(b) scenario noted above - where the district judge ultimately renders a new 
set of findings but does not alter the judgment - by re-entering the judgment. The Reporter 
observed that this approach would run counter to the caselaw holding that a district court cannot 
re-start appeal time by re-entering an unchanged judgment. A participant responded, though, that 
the proposed language would alter such caselaw only in the limited instance where the newly
entered judgment results from a timely tolling motion. 

Judge Sutton observed that he had initially thought these questions might be addressed in 
the Committee Note without altering the text of the proposal. However, given that Committee 
members had expressed the wish to think more about both the text and the Note, he entertained a 
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motion to withdraw the Committee's tentative approval of the Rule 4(a)(4) proposal in order to 
provide an opportunity to consider the proposal further. The motion was made and seconded and 
passed by voice vote without opposition. 

VI. Discussion Items 

A. Item No. 08-AP-G (substantive and stylistic changes to Form 4) 

Judge Sutton provided an update on his inquiries concerning this item, which concerns 
the information currently requested by Form 4 from applicants seeking to proceed in.forma 
pauperis on appeal. The current Form asks, among other things, whether the applicant has paid 
or will pay an attorney or other person for services in connection with the case and, if so, how 
much. Because the Supreme Court employs Form 4 in connection with i.f.p. requests by litigants 
before the Court, Committee members had expressed interest in learning whether the Supreme 
Court finds this information about payments to attorneys and others useful in evaluating i.f.p. 
requests. Judge Sutton reported that the Supreme Court Clerk's Office has indicated that this 
information is not necessary. This input confirms that it is worthwhile to consider amending 
Form 4 to request less information on these topics. The Committee will have a concrete proposal 
to consider and vote on at the spring 2011 meeting. 

B. Item No. 08-AP-H (manufactured finality) 

Judge Sutton invited Mr. Letter to introduce this item, which concerns the doctrines that 
govern a litigant's attempt to "manufacture" a final judgment - in order to appeal the disposition 
of one or more claims - by dismissing the remaining claims in a case. Mr. Letter - along with 
Judge Bye and Ms. Mahoney - represents the Appellate Rules Committee on the Civil I 
Appellate Subcommittee, which has been considering this item. Mr. Letter observed that this 
area of law would benefit from clarification but he noted that it is proving challenging to draft a 
proposal that accomplishes that clarification. The reason is that there are policy choices that 
must be made in order to proceed with the drafting process. Mr. Letter reviewed the existing law 
on manufactured finality. There is general consensus that if the remaining claims are dismissed 
with prejudice, a final appealable judgment results. The litigant might instead try to employ a 
"conditional dismissal with prejudice" dismissing the remaining ("peripheral") claims with 
prejudice, but reserving the right to revive those claims if the litigant's appeal results in reversal 
of the dismissal of the non-peripheral claims. Such a conditional dismissal with prejudice 
produces a final appealable judgment in the Second Circuit but not in the Third and Ninth 
Circuits. There are further variations in the circuit caselaw concerning the dismissal of the 
peripheral claims under circumstances that prevent their reassertion, and concerning the 
dismissal of the peripheral claims without prejudice. 

Mr. Letter suggested that the consensus view on dismissals with prejudice is sound: 
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dismissal of the peripheral claims with prejudice should produce a final, appealable judgment. 
He observed that, conversely, it is hard to make the case for recognizing a final, appealable 
judgment when the peripheral claims are dismissed without prejudice. Conditional dismissal 
with prejudice, he suggested, is a closer question: there are good arguments in favor of providing 
that such dismissals produce an appealable judgment, but there are counter-arguments. For 
example, some might ask why this situation cannot be dealt with under current Civil Rule 54(b). 
Mr. Letter observed that judges may well take the view that Civil Rule 54(b) adequately 
addresses this issue, while practitioners may argue in favor of recognizing conditional dismissal 
with prejudice as an alternative path to appeaL Practice under Civil Rule 54(b), he observed, can 
vary by circuit. Mr. Letter noted that the Subcommittee has expressed interest in learning more 
about the Second Circuit's experience with conditional dismissals with prejudice. He will 
canvass lawyers in the offices of the United States Attorneys for districts within the Second 
Circuit to learn their views on how that procedure functions; the Subcommittee also intends to 
seek the views ofjudges and clerks from within the Second Circuit on this question. 

Mr. Letter observed that in addition to making policy judgments concerning which of 
these scenarios should result in a final, appealable judgment, it would be necessary to consider 
whether and how to address additional complexities. For example, should the proposal address 
scenarios involving counterclaims, or scenarios involving multiple parties, and, if so, how? 
Another question - as the discussion of Civil Rule 54(b) illustrates is whether district court 
approval should be required in order for the dismissal of the peripheral claims to produce an 
appealable judgment, or whether the joint agreement of the parties should suffice. 

Ms. Mahoney noted that the Subcommittee members were in agreement that a dismissal 
of the peripheral claims with prejudice should produce an appealable judgment, but that beyond 
that determination, there was as yet no consensus. An appellate judge member noted that it is 
usually preferable for practices to be nationally uniform; he wondered whether the topic of 
manufactured finality is one on which judges' views are likely to differ from one locale to 
another. Judge Rosenthal observed that the Committee might consider asking the Federal 
Judicial Center to study the impact, within the Second Circuit, of the circuit case law providing 
that conditional dismissals with prejudice produce an appealable judgment. An attorney member 
noted that practitioners might not wish to rely on this Second Circuit doctrine when practicing in 
that circuit, given that the Supreme Court (or the Second Circuit itself, sitting en bane) could 
overrule the relevant precedent. Another attorney member asked whether the manufactured 
finality doctrine is salient in criminal as well as civil cases. It was noted that the question does 
arise in criminal cases, and that the doctrine on the criminal side may be evolving. 

C. Item No. 09-AP-8 (definition of "state" and Indian tribes) 

Judge Sutton reviewed the history of this item, which concerns a proposal that federally 
recognized Native American tribes be treated the same as states for purposes of the Appellate 
Rules. The sense of the Committee, he observed, has been that the consideration of this proposal 
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should focus on the treatment of tribes in Appellate Rule 29, which concerns amicus briefs. 
Proponents argue that tribes should be accorded the same dignity as states and the federal 
government, which can file amicus briefs without party consent or leave ofcourt. 

Judge Sutton observed that the Supreme Court's rule concerning amicus filings Rule 37 
- does not include tribes among the government entities that are permitted to file amicus briefs 
without party consent or court permission. Dean McAllister's research concerning the history of 
the Supreme Court's amicus-filing rule indicates that the omission of tribes from that listing may 
be a byproduct of the rule's history (and specifically of the fact that the Supreme Court first 
developed this rule at a time when amicus filings by tribes were rare). 

As the Committee had requested at its spring 2010 meeting, Judge Sutton consulted the 
Chief Judges of the Eighth, Ninth, and Tenth Circuits for their views on the amicus-filing 
question. He asked each Chief Judge for input on two questions - first, how the circuit reacts to 
the proposal in general, and second, whether the circuit would consider amending its local rules 
to permit tribes to file amicus briefs without party consent or court permission. Chief Judge 
Riley has reported that the letter's distribution to three relevant committees elicited only three 
responses - two that support amending either the Appellate Rules or the circuit's local rules, and 
one that supports only amending the latter if appropriate. Judge Sutton reported that the other 
two circuits are in the process of responding to the inquiry. Mr. Letter observed that Chief Judge 
Kozinski has asked the Ninth Circuit's rules advisory committee to consider the matter. 

Judge Sutton noted that the agenda materials included a resolution from the National 
Congress of American Indians ("NCAI") urging that the Appellate Rules be amended "to treat 
Indian Tribes in the same manner as states and territories," and a resolution from the Coalition of 
Bar Associations of Color to the same effect. 

Judge Sutton invited Dean McAllister to discuss his research. Dean McAllister noted 
that he has published the research as an article (see 13 Green Bag 2d 289 (2010». He reported 
that he had discussed tribal amicus participation with Supreme Court Deputy Clerk Chris Vasil, 
who had conferred with the Clerk of the Court, William K. Suter; neither recalled any requests to 
include tribal amici in the Supreme Court's rule. 

It was noted that the question of treating tribes the same as states and the federal 
government for purposes of Appellate Rule 29(a) will also have implications for the new 
authorship and funding disclosure requirement that will take effect on December 1, 2010 (absent 
contrary action by Congress). That requirement - which will be placed in a new subdivision of 
Appellate Rule 29( c) - exempts entities that can file amicus briefs without party consent or court 
leave under Appellate Rule 29(a). 

A participant suggested that it would be good to include tribes in Appellate Rule 29(a) as 
a matter ofpolitical symbolism, unless there are arguments that would outweigh that benefit. He 
stated that the arguments he has heard so far relate to the fact that municipalities are also not 
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included in Appellate Rule 29(a) and that there is a great variation in the size and other 
characteristics of federally recognized tribes. Mr. Letter stated that even if the question is viewed 
as merely symbolic, the field of federal-tribal relations is an area where due to the history 
symbolism can be important. 

Mr. Letter stressed that the DOJ believes it is important for the tribes themselves to be 
consulted. An appellate judge member asked why that process of consultation could not be 
accomplished by the federal executive branch, independent of the Rules Committees. Mr. Letter 
responded that the Rules Committees, too, are governmental bodies. A participant asked whether 
it would be appropriate to view the Rules Enabling Act's notice and comment process as 
providing the framework for such consultation. Mr. Letter argued that it would be good for 
consultation to occur before the Appellate Rules Committee makes a recommendation. A 
participant suggested that the question before the Committee is one of policy. Another 
participant observed that the resolution passed by the NCAI provides a sense of the views of the 
NCAl's tribal and individual members. Yet another participant noted that one benefit of the 
notice and comment process is its transparency and the opportunity it provides for all interested 
commenters to hear others' views as well as expressing their own. Judge Rosenthal noted that 
should a proposal on this item go out for notice and comment, it would be good to make sure to 
advise any groups that have written to the Rules Committees about this proposal of any relevant 
hearing dates and of the deadline for submitting comments. 

Judge Sutton noted that federal litigation can involve questions of the validity of tribal 
laws questions on which the relevant tribe would wish to be heard as an amicus if the tribe is 
not a party. An attorney member asked why Rule 29(a) should be amended to include Native 
American tribes but not municipalities or foreign governments; for example, why should that 
Rule include a small Native American tribe but not New York City or the British government? 
Judge Sutton responded that the point about challenges to a law's validity could have more 
general application; for example, perhaps a proposal could encompass both Native American 
tribes and municipalities. Dean McAllister argued that the federal government's relations with 
Indian tribes differ from its relations with municipalities. There are only 564 federally 
recognized Native American tribes, while the number of municipal governments is far greater. 

An attorney member stated opposition to changing Appellate Rule 29(a). Another 
attorney member argued that if the Rule is to be changed, the amendment should encompass 
municipalities as well as Native American tribes; this member argued that tribes are not similar 
to states and that if the amicus-filing rules are to change, the Supreme Court should take the lead. 
An appellate judge member expressed strong support for amending Rule 29(a) to include Native 
American tribes. This member reported that two large Native American tribes within the state of 
Colorado believe the issue to be a very important one. Tribes, this member observed, are 
sovereign entities; including tribes within Rule 29(a) would not create a slippery slope and, the 
member suggested, there is no downside to including them. An attorney member asked the 
appellate judge member whether the Colorado state rules permit Native American tribes to file 
amicus briefs without party consent or court leave; the member responded that the Colorado rules 
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require all would-be amici - even the United States - to seek permission. Another appellate 
judge member asked whether it is burdensome to rule on such motions for leave to file amicus 
briefs; the appellate judge member from Colorado responded that it is not burdensome to rule on 
the motions and that she views the question as purely one of sovereignty and dignity. Another 
appellate judge member expressed agreement with this view; he noted that his home state 
North Dakota - has a lot of Indian reservations, and he predicted that including tribes among the 
entities listed in Rule 29(a) would not create an added burden for the courts of appeals. 

An attorney member stated that he had not been able to think of any consequences that 
would result from including tribes within Rule 29(a); this member asked whether any of the 
Rules committees have tribal court representatives. A participant responded that the tradition has 
been not to have designated seats on the Rules Committees, apart from having representatives 
from the DOJ and from state supreme courts. 

An appellate judge member expressed some ambivalence concerning the proposal; but he 
observed that his circuit - the Eleventh - has cases involving tribal law, and that he leans toward 
including tribes in Rule 29(a). A district judge member stated that tribes do have a special status. 
But, he argued, it is important to ensure that the proposed Rule encompasses all entities that have 
a legitimate claim to special treatment based on sovereign status. He noted that often the relevant 
government entity would be allowed to intervene. And he observed that appellate judges' views 
vary concerning the desirability of amicus filings. Some judges on the Seventh Circuit, for 
example, disfavor amicus filings. An attorney member asked whether that disfavor extends to 
amicus filings by governmental units; this member suggested that the Committee consider 
amending Rule 29( a) to encompass all domestic governmental units. 

Judge Rosenthal observed that to the extent there was a lack of consensus concerning the 
proposal, it could be useful for Judge Sutton to present the matter for discussion at the January 
2011 meeting of the Standing Committee. Judge Sutton agreed to do so. 

D. 	 Item No. 09-AP-C (Bankruptcy Rules Committee's project to revise Part 

VIII of the Bankruptcy Rules), and Item No. 08-AP-L (FRAP 6(b)(2)(A) I 

Sorensen issue) 


Judge Sutton invited the Reporter to summarize the status of these items. The 
Bankruptcy Rules Committee is working on proposed amendments to Part VIII of the 
Bankruptcy Rules - governing appeals from the bankruptcy court - and currently plans to seek 
permission to publish those amendments for comment in summer 2011. The Part VIn project 
provides a good occasion to consider changes in the Appellate Rules' treatment of bankruptcy 
appeals. One possible set of amendments would revise Appellate Rule 6(b)(2) (concerning 
appeals from a district court or bankruptcy appellate panel exercising appellate jurisdiction in a 
bankruptcy case) to track recent and pending changes to Appellate Rule 4(a)(4). Another 
possible amendment would create a new Appellate Rule 6( c) to address direct appeals by 
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permission from a bankruptcy court to a court of appeals. The Bankruptcy Abuse Prevention and 
Consumer Protection Act of2005, which created the direct-appeal mechanism, also provided 
interim procedures to govern until the promulgation of rules for such appeals. Since 2008 
Bankruptcy Rule 8001(f) has set a 30-day time limit for seeking the court of appeals' permission 
to take a direct appeal. A new Appellate Rule 6(c) could cover other aspects of the appeal 
process. The sketch provided in the agenda materials addresses what Appellate Rules would 
apply to such direct appeals; provides that references to the district court in such rules include the 
bankruptcy court and bankruptcy appellate panel; includes special provisions for the record on 
appeal (borrowing from the proposed Part VIII Rules' treatment of that topic); and contemplates 
the possible transmission of the record in electronic form. Publishing such proposals for 
comment in tandem with the Part VIII project would provide an opportunity to secure comment 
from the bankruptcy bench and bar. These matters are the subject of ongoing discussions with 
the Bankruptcy Rules Committee and its Subcommittee on Privacy, Public Access, and Appeals, 
and will be topics for discussion at the joint meeting that the Bankruptcy Rules Committee and 
the Appellate Rules Committee will hold in spring 2011. 

Judge Rosenthal reported on the discussion at the Bankruptcy Rules Committee's fall 
meeting. One topic raised at that meeting concerns a fundamental choice: Should the Part VIII 
rules be self-contained, or should they incorporate by reference relevant provisions of the 
Appellate Rules? Mr. McCabe noted that Part VII of the Bankruptcy Rules (governing adversary 
proceedings) incorporates by reference a number of provisions in the Civil Rules. A participant 
suggested that if it is deemed necessary to have the text ofcertain Appellate Rules within the 
Bankruptcy Rules pamphlet for convenient reference, those provisions could be quoted. The 
relevant portion of the minutes ofthe Bankruptcy Rules Committee meeting will be shared with 
the Appellate Rules Committee when available. 

E. Item No. 09-AP-D (implications of Mohawk Industries, Inc. v. Carpenter) 

Judge Sutton noted that this item concerns a project to consider adjustments in the 
availability of immediate appellate review for certain types of district-court rulings. The item, he 
observed, was prompted by the Supreme Court's decision in Mohawk Industries, Inc. v. 
Carpenter, 130 S. Ct. 599 (2009). Judge Sutton stated that the Committee needs to decide the 
scope of this project. Judge Rosenthal asked whether the DOJ had a view on the question of 
scope. Mr. Letter suggested that it could be useful to think broadly about appealability, and to 
encompass topics such as appeals from denials of motions to dismiss founded on official 
immunity or sovereign immunity. Under current doctrine, an order denying a motion by the 
United States to dismiss a claim on sovereign immunity grounds is not immediately appealable 
though orders denying similar motions by states and foreign governments are immediately 
appealable. 

An attorney member advocated starting with the question of orders rejecting claims of 
attorney-client privilege. Mr. Letter suggested that the topic of privilege be broadened to 
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encompass the state secrets privilege. Another attorney member suggested that a district court's 
denial of a claim of state secrets privilege would likely be reviewable either via a permissive 
appeal under 28 U.S.c. § 1292(b) or via mandamus. An appellate judge member suggested that 
to the extent that the Mohawk Industries Court invited rulemaking attention to this topic, the 
invitation seems to focus on attorney~client privilege. Mr. Letter agreed that it makes sense to 
start with the question of the appealability of privilege rulings, leaving the question of appeals 
from immunity rulings for treatment in the longer term. 

By consensus, the Committee decided to commence by focusing on the question of 
appeals from privilege rulings, and to seek input on this topic from the Civil, Criminal and 
Evidence Rules Committees. 

F. Item No. lO-AP-A (premature notices of appeal) 

Judge Sutton invited the Reporter to introduce this item, which concerns the application 
of Appellate Rule 4(a)(2)'s provision concerning premature notices of appeal. The Supreme 
Court's decision in FirsTier provides general guidance concerning the interpretation of Rule 
4(a)(2), but the circuits vary somewhat in their application of the Rule to a range of different 
factual scenarios. At one end of the spectrum are cases in which the notice of appeal is filed after 
a decision is announced but before the submission of proposed findings in support of that 
decision; that was the situation in FirsTier, and the case makes clear that such a notice relates 
forward. Similar to that scenario are cases in which the court announces a disposition contingent 
on a future event, the notice of appeal is filed, and the contingency later occurs; various circuits 
have held that such a notice relates forward, but there is contrary precedent from the Seventh 
Circuit. Then there are the cases in which a court disposes of fewer than all claims or parties, the 
notice of appeal is filed, and a Civil Rule 54(b) certification is later obtained; some seven circuits 
have found relation forward in this scenario, but there is contrary precedent in the Eleventh 
Circuit. In a variation on this theme, there are the cases in which the court disposes of fewer than 
all claims or parties, the notice of appeal is filed, and the court then disposes of all remaining 
claims as to all parties; some eight or nine circuits have found relation forward in this scenario, 
but the Eighth Circuit disagrees. There are other common patterns as well; as to a number of 
those patterns, there is some degree of consensus among the circuits, but contrary positions also 
exist. 

Judge Sutton observed that if it is possible for the rulemakers to design an elegant 
solution to this set of problems, it would be worth doing. An attorney member wondered 
whether the current Rule 4(a)(2)'s treatment of relation forward might instill false confidence 
among practitioners who lack familiarity with the cases applying Rule 4(a)(2). A district judge 
member agreed that the current rule might be a trap for the unwary; this member recalled a 
similar set of issues arising under Illinois Supreme Court Rules 303 and 304. An attorney 
member expressed support for considering revisions to Rule 4(a)(2), and wondered whether this 
topic should be considered in tandem with the proposed revisions to Rule 4(a)(4). Another 
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attorney member suggested that it might be useful to consider whether the solution employed 
with respect to the Illinois Supreme Court rules might be instructive. By consensus, the 
Committee retained this item on its agenda with a view to considering a more concrete set of 
proposals at the spring 2011 meeting. 

G. Item No. lO-AP-B (statement of the case) 

Judge Sutton introduced this item, which concerns the possibility of revising Appellate 
Rule 28(a)'s requirement that a briefinclude separate statements of the case and of the facts. 
Some members of the Committee have observed that these requirements have given rise to 
confusion among practitioners and redundancy in briefs. The Committee discussed this item at 
its spring 2010 meeting. Judge Sutton, on behalf of the Committee, contacted the ABA Council 
ofAppellate Lawyers and the American Academy of Appellate Lawyers to seek their views on 
the matter. Judge Sutton circulated to Committee members the response he received from 
Jerrold Ganzfried and Steven Finell on behalf of the ABA Council of Appellate Lawyers. Judge 
Sutton observed that the Council has offered to survey appellate practitioners for their views, and 
he reported that he has spoken with Donald Ayer, the President of the American Academy of 
Appellate Lawyers, and Mr. Ayer has undertaken to survey the Academy's members. 

Judge Sutton noted that the Committee should consider whether to move forward with 
this item, and, if so, how best to alter Appellate Rule 28's requirements. One option would be to 
model the revised Rule 28 on the Supreme Court rule (Rule 24(g») which provides for a single 
statement in which the lawyer can set forth the facts and procedural history chronologically. 
Another possibility would be to reverse the order of current Appellate Rules 28(a)(6) and (a)(7) 
and to delete from current Rule 28(a)(6) the reference to the "course of proceedings." 

An attorney member stated that Rule 28(a)(7)'s requirements are straightforward; Rule 
28(a)(6), he suggested, would be clearer ifit called for a statement identifying the rulings being 
appealed and the procedural history. It is useful, he argued, to identify the rulings at issue before 
stating the facts. That allows the reader to know the posture of the case before reading the facts. 
For example, such a statement could say that the appeal is from the grant of summary judgment 
in a Title VII case. Mr. Letter noted that even if the Appellate Rules did not require it, he would 
be likely to include such a statement in his brief. Justice Holland noted that Delaware Supreme 
Court Rule 14 simply requires H[a] statement of the nature of the proceeding and the judgment or 
order sought to be reviewed"; such statements, he said, are usually about a page long. 

Mr. Letter expressed support for pursuing the project, and suggested that following the 
Supreme Court's approach might be best. But he stressed that the judges are the audience for 
briefs, so the key question is what judges prefer. An attorney member agreed that the Committee 
should pursue the project. This member observed that the trouble with the current Rule is that it 
specifies the order in which the statements must be set forth and there is no logical place to 
discuss the opinion below; the logical place for such a discussion, she suggested, would be at the 
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end of the discussion of the facts and procedural history. This member expressed support for 
modeling the revisions on the Supreme Court's rule, but she agreed with Mr. Letter that it is 
important to discern what judges would prefer. Another attorney member noted that one 
difference between Supreme Court briefs and briefs filed in the courts of appeals is that Supreme 
Court briefs state, up front, the question presented. The statement of issues in a court of appeals 
brief, he observed, is often not informative. This member reiterated the importance of 
identifying the ruling that is being appealed. 

An appellate judge member agreed that it is useful for the brief to state succinctly what 
ruling is being appealed. This member observed that Colorado Appellate Rule 28 does not 
require the brief to divide the statement of the case from the statement of the facts, but in practice 
litigants often divide the two. Another appellate judge member wondered whether it might make 
sense to reverse the order of the items required by Rule 28(a)(5) (statement of the issues) and 
Rule 28(a)(7) (statement of the facts). Another appellate judge member observed that the U.S. 
Supreme Court requires the questions presented to be the first item in the brief. 

An attorney member stated that he likes the Supreme Court's approach because it allows 
the lawyer to present a more integrated story. In the Eighth Circuit, he noted, Local Rule 28A(i) 
requires lawyers to include a one-page summary of the case, which forces the advocate to briefly 
encapsulate his or her whole case. A district judge member expressed a preference for the 
approach taken by the Illinois state rules, which spell out what the brief must contain and which 
provide illustrative examples. This member suggested that it would be useful to consider 
examples of state rules concerning briefs, to see if any states have arrived at a better approach. 

An appellate judge member queried whether the clerk's office typically scrutinizes a 
brief's statement of the case, for example to discern the nature of the rulings under appeal. Mr. 
Green responded that his office ordinarily focuses on the information provided in response to 
Rule 28(a)(4) (the jurisdictional statement). Knowing the nature of the ruling being appealed, he 
suggested, would not make a difference to the clerk's office unless the office is tracking appeals 
that concern certain types of issues. Ms. Sellers reported that in the Connecticut appellate courts 
the staff attorney's office uses information from the statement of the case for final judgment 
screening and when setting cases for oral argument. It was observed that federal appellate courts 
may also engage in issues tracking; in this connection, it was noted that the Second Circuit has 
published for comment a proposed local rule that would expedite appeals from certain types of 
orders. 

Mr. Letter noted that a number of United States Attorneys - for example, those in the 
Second and Ninth Circuits - always include an introduction in their briefs. Though he did not 
advocate amending Rule 28 to require such an introduction, he suggested that it might be 
amended to permit one. Justice Holland noted that briefs submitted to the Delaware Supreme 
Court often include a "preliminary statement." An appellate judge member stated that judges 
might not want to make an introduction mandatory; an introduction written by a good lawyer 
would be useful, but one written by a poor lawyer would not. An attorney member noted that the 
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Rule could limit such an introductory statement to one page. 

It was agreed that in preparation for the spring meeting, relevant local circuit rules and 
state briefing rules would be collected. The agenda materials for the spring meeting will offer a 
set of options for the Committee's consideration. One option would be modeled on the Supreme 
Court's rule. Another option would provide for an introductory statement capped at one page. 
Another approach would retain the requirement of a "statement" but require the brief to discuss 
within a single "statement" the facts, the proceedings below, and the ruling being appealed. 

VII. Additional Old Business and New Business 

A. Item No. lO-AP-D (taxing costs under FRAP 39) 

Judge Sutton invited the Reporter to introduce this item, which concerns H.R. 5069, the 
"Fair Payment of Court Fees Act of 20 10," a bill introduced by Representative Henry C. "Hank" 
Johnson, Jr. H.R. 5069 would amend Civil Rule 68 and Appellate Rule 39 in response to 
concerns raised about the taxation of costs by the Fourth Circuit in the case ofSnyder v. Phelps. 
In September 2009, the court of appeals reversed a judgment in Albert Snyder's favor against the 
Westboro Baptist Church and its members. The judgment had awarded millions in damages on 
tort claims arising from, inter alia, the Church's "protest" near the funeral of Snyder's son 
Matthew (a Marine who died in Iraq). The court of appeals reversed the judgment on First 
Amendment grounds. The opinion and judgment stated nothing about costs; after a timely 
motion, the court of appeals awarded over $16,000 in costs to the Church. The court of appeals 
denied Snyder's objections to the bill ofcosts. Snyder'S annual income is $ 43,000 and his 
counsel was working pro bono. H.R. 5069 would add a new Appellate Rule 39(f), which would 
provide that the court shall order a waiver of costs if the court determines that the interest of 
justice justifies such a waiver, and would provide that the "interest ofjustice" includes the 
establishment of constitutional or other important precedent. The Supreme Court granted 
certiorari in Snyder v. Phelps, and the case was argued on October 16,2010. 

The Reporter observed that Rule 39(a) sets default rules for the award of appellate costs, 
but that the court can order otherwise in a given case. The caselaw indicates that the courts of 
appeals have exercised this discretion, taking into account factors such as misconduct by the 
winner on appeal; the public importance of the case; the difficulty of the issues; and the limited 
means of the losing party. The Reporter stated her belief that the existing Rule afforded the court 
discretion to deny costs in a case such as Snyder v. Phelps. 

An attorney member wondered whether the practice concerning costs varies by circuit. In 
the Federal Circuit, he noted, the court of appeals often denies appellate costs to the prevailing 
party. Another attorney member stated that he had never seen such a large bill for appellate 
costs. The Reporter responded that the apparent explanation for the size of the bill of costs in 
Snyder was the very large number of pages in the appendix. 
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By consensus, the Committee decided to study the matter further. It asked Ms. Leary to 
design a docket search that could provide data concerning the typical amount of appellate costs 
awarded under Appellate Rule 39. 

B. 	 Item No. lO-AP-E (effect of withdrawal ofa timely-filed post-judgment 

motion on the time to appeal in a civil case) 


Judge Sutton invited the Reporter to introduce this item, which arises from Howard 
Bashman's suggestion that the Committee consider issues raised by Vanderwerfv. Smithkline 
Beecham Corp., 603 F.3d 842 (10th Cir. 2010). In. Vanderwerf, the district court granted 
summary judgment dismissing the Vanderwerfs' claims. They timely filed a motion under Civil 
Rule 59(e). After almost seven months elapsed with no decision on the motion, the Vanderwerfs 
withdrew the motion and (on the same day) filed a notice of appeal. A divided panel of the court 
ofappeals dismissed the appeal as untimely. The majority reasoned that Appellate Rule 4(a)(4) 
"requires entry ofan 'order disposing of [the Rule 59] motion' to give the appealing party the 
benefit of Rule 4(a)(4)(A)(iv)," and that the Vanderwerfs' withdrawal of their motion "leaves the 
record as if they had never filed the motion in the first place." Judge Lucero dissented, arguing 
that "[b ]ecause the district court did not rule on the motion to alter or amend the judgment, the 
thirty-day filing deadline has not begun to run." 

The Reporter observed that this is, as far as she could determine, the first decision to deny 
tolling effect to a motion because it was withdrawn. The Second, Seventh and Ninth Circuits 
have instead reasoned that a motion had tolling effect even though it was withdrawn - though in 
the Second and Ninth Circuit cases, the district court had in some way assented to the withdrawal 
of the motion. In an unpublished decision, the Sixth Circuit construed a tolling motion as denied 
on the date of its withdrawal; in that case, though, the motion was by the appellee rather than the 
appellant. 

The Reporter suggested that if one takes the policy behind Rule 4(a)( 4) to be promoting 
an efficient division of labor between the trial and appellate courts, then one might argue that, in 
hindsight, this policy is not at issue when a motion is withdrawn - because in hindsight it is clear 
that the appeal could have proceeded without any impediment from the ultimately-withdrawn 
motion. But such an argument could also be made as to a motion that is denied, and no one 
suggests that a motion lacks tolling effect as a result of being denied on its merits. The Reporter 
acknowledged the Vanderwerfmajority's concern with the possibility than an appellant might 
make and then withdraw a tolling motion simply to achieve a unilateral extension of appeal time. 
But she suggested that this concern could be addressed through means other than denying the 
motion tolling effect - such as recourse to Civil Rule 11 or to 28 U.S.C. § 1927. In addition, 
such a concern would suggest denying tolling effect to a withdrawn motion only when the motion 
was made by the would-be appellant, and not when the motion was made by the appellee - but 
the text of Rule 4(a)( 4) does not indicate any basis for a distinction between motions based on 
the identity of the movant. 
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There is textual appeal, the Reporter suggested, to Judge Lucero's argument that under 
the text of Rule 4(a)(4) the Vanderwerfs' appeal time had not yet begun to run. However, such 
an interpretation of the Rule could present a different policy concern namely, that in such 
instances the appeal time might never start to run. This concern is similar to that which arose 
prior to 2002 in instances where a judgment was required to be set forth in a separate document 
and the separate document was not provided. In 2002, the Rules were amended to set an outer 
limit at which the appeal time would begin to run even if the requisite separate document was 
never provided. One possible approach in the context of withdrawn motions is that taken by the 
Sixth Circuit's unpublished opinion - namely, deeming the motion denied as of the date it is 
withdrawn. 

An attorney member stated that she agreed with the Vanderwerfmajority's reading of 
Rule 4(a)(4). The Rule, she suggested, cannot reasonably be read to allow a party to give itself a 
unilateral extension; when the motion is withdrawn, there never is an "order disposing of' a 
tolling motion. The Reporter asked whether such a reading of Rule 4(a)(4) would also counsel 
denying tolling effect to a withdrawn motion when the would-be appellant is someone other than 
the movant. The member responded that in such a situation the would-be appellant could ask the 
court not to permit the movant to withdraw the motion. Another attorney member agreed that 
Rule 4(a)(4) might be read to imply the requirement that an order ultimately be entered with 
respect to a motion in order for the motion to have tolling effect; this member drew an analogy to 
the way the language of Civil Rule 50 has been read. An appellate judge member recalled a 
Georgia state statute that provided that an appeal not decided within six months was deemed 
denied; he suggested that an analogous approach might be considered for motions not ruled upon 
by the trial court. Possible formulations were noted that a motion might be "deemed denied if 
withdrawn," or "deemed denied because disposed of." A member suggested the possibility of 
adopting a rule providing that no motion of the types described in Appellate Rule 4(a)(4) can be 
withdrawn without leave of court. It was noted that such a provision would be placed in the 
Civil Rules rather than the Appellate Rules. 

An attorney member observed that cases raising this issue are likely to be rare. An 
appellate judge member agreed that there is no need for the Committee to take action with 
respect to this issue. Another attorney member agreed that there is no urgent need for Committee 
action, though he observed that under the Vanderwerfcourt's approach it is not clear what a non
movant should do if a movant withdraws a tolling motion. By consensus, the Committee decided 
to keep this item on the study agenda for the moment, in order to consider further how one might 
address the latter scenario in the light of the Vanderwerfdecision. 

C. 	 Item No. 10-AP-F (Comer v. Murphy Oil, 607 F.3d 1049 (5th Cir. 2010) (en 
bane» 

Judge Sutton invited Mr. Taranto to introduce this item, which concerns Mr. Taranto's 
suggestion that the Committee consider issues raised by Comer v. Murphy Oil USA, 607 F.3d 
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1049 (5th Cir. 2010) (en banc). Mr. Taranto described the matters at issue in this unusual case. 
28 U.S.c. § 46(c) governs the number of votes needed for a court of appeals to decide to hear or 
rehear a case en banco 28 U.S.C. § 46(d) governs the number ofjudges that constitute a quorum 
for the court of appeals to hear a case (including to hear or rehear a case en banc). In Comer, 
after the panel decision, a majority of the nonrecused active judges on the Fifth Circuit voted to 
rehear the case en banc, which under the Circuit's local rules - automatically vacated the panel 
decision. Subsequently, one of the previously nonrecused active judges recused herself, leading 
a majority of the remaining nonrecused active judges to conclude that there was no longer a 
quorum under Section 46(d). That majority concluded that the lack of a quorum left no choice 
but to dismiss the appeal. The dissenting judges described a number of alternative possibilities. 
Mr. Taranto suggested an additional possibility unmentioned by any of the judges in Comer: 
Once the en banc court had lost its quorum, why not treat the appeal as if it had just been filed, 
and assign it to a panel? 

Mr. Taranto noted that Appellate Rule 35(a) adopts the "case majority" approach to 
determining the number of votes needed for a court of appeals to decide to hear or rehear a case 
en banc; under this approach, disqualified judges are omitted when calculating the number of 
votes needed to provide a majority. The 2005 Committee Note to Rule 35(a), however, explicitly 
disclaims any intent to foreclose the possibility that Section 46( d) could be read to require that a 
majority of the court's active judges be nondisqualified in order for a quorum to exist for the en 
banc court. 

Determining the best approach to a quorum requirement for the en banc court, Mr. 
Taranto observed, would require a policymaker to balance the risks of aberrant rulings for parties 
in a particular case against the risk of an aberrant en banc ruling (by an en banc court composed 
of only a small subset of the circuit's active judges). One question for the Committee, he 
suggested, is whether there is any interest in addressing through rulemaking the issue ofcase 
assignment - and in particular, the procedure to be followed when a case has been taken en banc 
and then an event deprives the en banc court of a quorum. Another question is whether any 
changes should be made in Section 46( d), perhaps by means of a legislative proposal. Mr. 
Taranto noted the Federal Circuit's proposal (discussed earlier in the meeting) for legislation 
amending Section 46( c). 

The Reporter noted that as to the question of Section 46( d) 's quorum requirements, 
different sized circuits are likely to have differing views. A participant observed that some 
judges might be wary of any proposal for altering Section 46(d)'s quorum requirement. It was 
noted that in the Fifth Circuit, the frequency of ties to energy companies tends to lead to a lot of 
recusals. An attorney member asked whether judges could avoid some of those recusals by 
choosing to invest through mutual funds rather than directly in specific companies. A participant 
noted, however, that this expedient would not address all the possible reasons for such recusals. 

By consensus, the Committee decided to remove this item from its agenda. 
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D. Item No. lO-AP-G (intervention on appeal) 

Judge Sutton invited the Reporter to introduce this item, which arises from Mr. Letter's 
observation that the Appellate Rules lack a general provision governing intervention on appeal. 
As Mr. Letter has pointed out, Appellate Rule 15( d) addresses the topic of intervention in the 
context of court of appeals review of agency determinations, and Appellate Rule 44 addresses the 
topic in the context of constitutional challenges to federal or state statutes. But - apart from 
provisions setting the color of intervenors' briefs - the Appellate Rules contain no provision 
addressing intervention on appeal more generally. By contrast, Civil Rule 24 treats the question 
of intervention in the district court. 

The Reporter 0 bserved that local circuit rules addressing the topic of intervention tend to 
govern the procedural incidents of intervention rather than providing guidance as to the 
circumstances under which a court will permit intervention on appeal. The caselaw concerning 
intervention on appeal tends to draw upon Civil Rule 24 and cases interpreting that Rule. The 
question of timeliness often looms large for those who seek to intervene on appeal, because a 
natural question is why the would-be intervenor did not seek intervention earlier when the matter 
was in the district court. Would-be intervenors must also be prepared to address why 
participation as an amicus would not suffice to protect their interests. The court of appeals is 
likely to consider whether existing parties would be prejudiced by intervention. And the court is 
likely to take care not to allow intervention to be used as an end-run around the time limits for 
taking an appeal or as a way of broadening the issues on appeal beyond those raised by existing 
parties. An Appellate Rule addressing intervention on appeal could cover a variety of topics, 
including the standards and timing requirements for permitting intervention (any such provision 
would need to be flexible); what entity (the clerk, a single judge or a panel) resolves requests to 
intervene; disclosure and briefing requirements for intervenors; argument time (if any) for 
intervenors; and the allocation of appellate costs. The Reporter noted that she had been unable to 
find any explanation for the Appellate Rules' omission of a general provision concerning 
intervention on appeal; she speculated that the omission might have arisen from a concern that 
treating the topic explicitly might encourage belated requests to intervene. 

Mr. Letter reported that the question of intervention on appeal arises fairly often for the 
DOJ. For example, in the Intertanko litigation - which concerned the validity of Washington 
state tanker regulations - the United States did not intervene in the district court. That decision 
was typical for the United States: Often the government will decide not to intervene in the district 
court, although the case implicates federal interests, because the outcome in the district court may 
turn out to be satisfactory to the government even absent the government's intervention, and 
because the government has resource constraints. In the Intertanko case, after the district court 
upheld the state regulations, the United States intervened on appeal in order to argue that the 
district court's ruling gave insufficient consideration to the federal government's interest in 
foreign affairs. After the Ninth Circuit affirmed in large part, both Intertanko and the United 
States sought certiorari, and the Supreme Court granted review. Mr. Letter noted that in a more 
recent case, the United States moved to intervene both in the district court and in the court of 
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appeals. 

An attorney member noted that a key question is where the would-be intervenor should 
seek permission to intervene - in the district court or the court of appeals? This member 
suggested that it might not make sense to have dual tracks for seeking intervention in both the 
district and appellate court. But she also stated that unless there are substantive variations among 
the circuits concerning the treatment of requests to intervene on appeal, the matter does not seem 
to require rulemaking. 

A participant suggested that the United States is in a different position, with respect to 
intervention, than non-governmental parties are. Mr. Letter acknowledged this but also noted 
that private parties might not know about a case that is important to them until it reaches the 
appeal stage. An appellate judge member stated that if the Appellate Rules were amended to 
address intervention on appeal, the new rule should discourage belated intervention; he suggested 
that otherwise, judges might be concerned that the new rule would unduly increase the practice. 
Another appellate judge member suggested that the matter does not call for rulemaking. A third 
appellate judge member agreed that there is no need for rulemaking; he suggested that if a rule 
were to be adopted, he would favor one that directs the would-be intervenor to seek leave from 
the district court rather than the court of appeals. A district judge member observed that such a 
rule would capitalize on the district judge's knowledge of the case and the parties; but he also 
noted that when faced with similar sorts of requests concerning procedure for purposes of appeal, 
he always wonders what disposition the court of appeals would prefer. 

The Committee's discussion did not produce any suggestions for moving forward with a 
rulemaking proposal on this item; on the other hand, the discussion did not explicitly result in the 
formal removal of the item from the Committee's agenda. 

E. Item No. lO-AP-H (appellate review of remand orders) 

Judge Sutton invited the Reporter to summarize this item, which arises from an inquiry 
by Karen Kremer of the AO on behalf ofthe Committee on Federal! State Jurisdiction. That 
Committee is interested to know whether any of the Rules Advisory Committees are looking at 
the issue of appealability of remand orders. The question of appellate review of remand orders 
falls within the primary jurisdiction of the Federal! State Jurisdiction Committee and is a matter 
concerning which Professor James Pfander (the Reporter for that Committee) is an expert. The 
question presents a number of doctrinal intricacies and could benefit from rationalization. 
Existing grants of rulemaking authority would provide authorization for addressing some, but not 
all, aspects of the problem. A comprehensive revision of this area of doctrine would entail 
legislation. 

Participants expressed interest in reviewing any proposal that the Committee on Federal! 
State Jurisdiction generates on this topic and expressed willingness to help with such a project if 
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the Federal I State Jurisdiction Committee would be interested in such assistance. 

VIII. Schedule Date and Location of Fall 2011 Meeting 

The Committee had already scheduled its spring 20 II meeting for April 6 and 7, 20 II, in 
San Francisco, California; the second day of the meeting will overlap with the meeting of the 
Bankruptcy Rules Committee. The Committee discussed possible dates for its fall 20 II meeting 
and decided to confer further about those possibilities by email. 

IX. Adjournment 

The Committee adjourned at 10:50 a.m. on October 8, 2010. 


Respectfully submitted, 


Catherine T. Struve 
Reporter 
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EVIDENCE RULES 

TO: Hon. Lee H. Rosenthal, Chair 


Standing Committee on Rules of Practice and Procedure 


FROM: Hon. Richard C. Tallman, Chair 


Advisory Committee on Federal Rules of Criminal Procedure 


RE: Report of the Advisory Committee on Criminal Rules 


DATE: December 8, 2010 


I. Introduction 

The Advisory Committee on the Federal Rules ofCriminal Procedure ("the Committee") met 
on September 27-28,2010, in Boston, Massachusetts, and took action on a number ofproposals. The 
Draft Minutes are attached. 

Action items: 

(1) approval to publish a proposed amendment to Rule 11 (advice concerning immigration 
consequences ofa guilty plea); and 

(2) approval to publish a proposed amendment to Rule 12 (motions which must be made 
before trial), and a conforming amendment to Rule 34. 
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II. Action Items-Recommendations to Publish Amendments to the Rules 

1. ACTION ITEM-Rule 11 

The Advisory Committee recommends publication of an amendment to expand the Rule 11 
colloquy to advise a defendant who is pleading guilty or nolo contendere of possible immigration 
consequences. 

As explained in the 1974 Committee Notes, the Rule 11 colloquy is designed to insure that 
a defendant who pleads guilty has made an informed plea. A criminal conviction can lead to a 
variety ofother collateral consequences, and until now the rule did not require judges to discuss them 
with a defendant pleading guilty or nolo contendere. Despite the lack of a mandate in the rule, 
however, judges in many districts already include warnings about the collateral consequences of a 
criminal conviction as good practice. 

In light of the Supreme Court's ineffective assistance of counsel decision in Padilla v. 
Kentucky, 130 S.Ct. 1473 (2010), the Advisory Committee concluded that a warning regarding 
possible immigration consequences ought to be required as a uniform practice. Padilla held that 
a defense attorney's failure to advise the defendant concerning the risk ofdeportation fell below the 
objective standard of reasonable professional assistance guaranteed by the Sixth Amendment. The 
Court stated that in light of changes in immigration law "deportation is an integral part-indeed, 
sometimes the most important part-of the penalty that may be imposed on noncitizen defendants 
who plead guilty." 130 S.Ct. at 1480 (footnote omitted). It also noted that "because of its close 
connection to the criminal process," deportation as a consequence ofconviction is "uniquely difficult 
to classify as either a direct or a collateral consequence" of a plea. ld. at 1482. The Committee 
concluded that the Supreme Court's decision provides an appropriate basis for adding advice 
concerning immigration consequences to the required colloquy under Rule 11, leaving the question 
whether to provide advice concerning other adverse collateral consequences to the discretion of the 
district courts. 

Although the motion to adopt the language ofthe proposed amendment passed unanimously, 
the Committee was initially divided on the question whether to add further requirements to the 
already lengthy plea colloquy now required under Rule 11. Padilla was based solely on the 
constitutional duty of defense counsel, and it does not speak to the duty of judges. Members 
expressed concern that the list of matters that must be addressed in the plea colloquy is already 
lengthy, and adding immigration consequences would open the door to future amendments. This 
could eventually turn a plea colloquy into a minefield for a judge. 

After discussion, the Committee concluded that deportation is qualitatively different than the 
other collateral consequences that may follow from a guilty plea, and it therefore warrants inclusion 
on the list ofmatters that must be discussed during a plea colloquy. Although Padilla speaks only 
to the duty ofdefense counsel to warn a defendant about immigration consequences, the Supreme 
Court' s.logic also supports requiring a judge to issue a similar warning. Recognizing the distinctive 
nature of immigration consequences would be consistent with the practice of the Department of 
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Justice, which now singles out immigration consequences for special treatment and advises 
prosecutors to include a discussion of those consequences in plea agreements. Similarly judges 
should warn a defendant who pleads guilty that the plea could implicate his or her right to remain 
in the United States or to become a U.S. citizen. 

The proposed amendment mandates a generic warning, and does not require the judge to 
provide specific advice concerning the defendant's individual situation. The Committee concluded 
that the most effective and efficient method of conveying this information is to provide it to every 
defendant, without first attempting to determine the defendant's citizenship. In drafting its proposal, 
the Committee was cognizant of the complexity of immigration law, as well as the fact that there 
have been, and likely will be, legislative changes in the immigration laws. Accordingly, the 
Committee's proposal uses non-technical language that is designed to be understood by lay persons 
and will avoid the need to amend the rule ifthere are legislative changes altering more specific terms 
of art. 

Following the meeting, the reporters prepared and circulated bye-mail a draft committee note 
and a proposed revision to the text of the rule as adopted at the meeting. Both were approved by an 
e-mail vote of the Advisory Committee. One member noted his dissent from the Committee's 
decision to recommend the amendment. 

Recommendation-TheAdvisory Committee recommends that the proposed amendment 
to Rule 11 be published for public comment. 
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Rule 11. Pleas. 

* * * * * 

3 (b) Considering and Accepting a Guilty or Nolo 


4 Contendere Plea. 


5 (1) Advising and Questioning the Defendant. 


6 Before the court accepts a plea of guilty or 


7 nolo contendere, the defendant may be placed 


8 under oath, and the court must address the 


9 defendant personally in open court. During 


10 this address, the court must inform the 


11 defendant of, and determine that the defendant 


12 understands, the following: 


13 * * * * * 

14 (M) in determining a sentence, the court's 


15 obligation to calculate the applicable 


16 sentencing-guideline range and to 


17 consider that range, possible 


18 departures under the Sentencing 


19 Guidelines, and other sentencing 


factors under 18 U.S.C. § 3553(a); and 
20 
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21 (N) the terms of any plea-agreement 

provision waiving the right to appeal 

23 or to collaterally attack the sentence~ 

24 

25 (Q) that, if convicted, a defendant who is 

26 not a United States citizen may be 

27 removed from the United States, denied 

28 citizenship, and denied admission to 

29 the United States in the future. 

Committee Note 

Subdivision (b)(l)(O). The amendment requires the court to include a 
general statement concerning the potential immigration consequences ofconviction 
in the advice provided to the defendant before the court accepts a plea of guilty or 
nolo contendere. 

For a defendant who is not a citizen of the United States, a criminal 
conviction may lead to removal, exclusion, and the inability to become a citizen. In 
Padilla v. Kentucky, 130 S.Ct. 1473 (2010), the Supreme Court held that a defense 
attorney's failure to advise the defendant concerning the risk of deportation fell 
below the objective standard ofreasonable professional assistance guaranteed by the 
Sixth Amendment. 

The amendment mandates a generic warning, and does not require the judge 
to provide specific advice concerning the defendant's individual situation. Judges 
in many districts already include a warning about immigration consequences in the 
plea colloquy, and the amendment adopts this practice as good policy. The 
Committee concluded that the most effective and efficient method ofconveying this 
information is to provide it to every defendant, without first attempting to determine 
the defendant's citizenship. 
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2. ACTION ITEM-Rule 12 

The Advisory Committee recommends publication of an amendment to Rule 12. One 
element of the present proposal- the treatment ofclaims that the indictment or information fails to 
state an offense was presented to the Standing Committee in 2009 and returned to the Advisory 
Committee for further study. Following the remand, the Advisory Committee broadened its 
deliberations to include the application of the "waiver" concept in Rule 12 and its relationship to 
Rule 52. 

Background 

Subdivision (b) ofCriminal Rule 12 designates which claims and objections must be raised 
before trial. Subdivision (e) specifies that a party "waives" any claim that should have been raised 
prior to trial under subdivision (b), and requires "good cause" before a court may grant relief from 
the waiver. 

Although Rule 12 has from its inception used the term "waiver" to describe the failure to 
raise on time those specific claims addressed in the rule and the term "good cause" to describe the 
standard for relief, these terms as used in the Rule have a specific meaning that differs from the 
meaning that has come to be associated with these terms in some other contexts. In Rule 12 the label 
"waiver" is given to any failure to raise a designated claim, even though"waiver" elsewhere suggests 
only knowing and voluntary abandonments. Rule 12, in other words, has used the term "waiver" to 
describe all defaults, inadvertent forfeitures as well as fully informed and deliberate relinquishments. 
Also, the "good cause" test for relief from waiver of claims listed in Rule 12 is different than the 
test for relief that courts apply under Rule 52(b) for other claims that are not raised on time. The 
Supreme Court has interpreted the phrase "good cause" in Rule 12 to require a showing of"cause" 
and "prejudice," a standard well defined in the case law. Davis v. United States, 411 U.S. 233,242 
(1973); Shotwell Mfg. Co. v. United States, 371 U.S. 341, 363 (1963). By contrast, under Rule 
52(b), relief for an untimely, forfeited claim is not conditioned upon "good cause." Instead, under 
Rule 52(b), claims not raised on time are reviewed for plain error under the now familiar four-part 
test first articulated by the Supreme Court in its decision in United States v. Olano, 507 u.s. 725 
(1993). See also Puckett v. United States, 129 S.Ct. 1423 (2009) ("First, there must be an error or 
defect some sort of"[d]eviation from a legal rule"- that has not been intentionally relinquished or 
abandoned, Le., affirmatively waived, by the appellant. ... Second, the legal error must be clear or 
obvious, rather than subject to reasonable dispute .... Third, the error must have affected the 
appellant's substantial rights, which in the ordinary case means he must demonstrate that it "affected 
the outcome ofthe district court proceedings." ... Fourth and finally, if the above three prongs are 
satisfied, the court of appeals has the discretion to remedy the error-discretion which ought to be 
exercised only ifthe error" 'seriously affect[s] the fairness, integrity or public reputation ofjudicial 
proceedings.' "). 

In 2009, the Advisory Committee recommended (with 4 dissenting votes) that the Standing 
Committee approve for publication an amendment to Rule 12. Rule 12(b) presently exempts from 
its timing requirements two specific claims: a claim that the charge fails to state an offense and a 
claim oflack ofjurisdiction. These two claims may be raised at any time, even after conviction. In 
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2002, the Supreme Court made it clear that an indictment's failure to state an offense does not 
deprive the court ofjurisdiction. United States v. Cotton, 535 U.S. 625, 629-31 (2002) (overruling 
Ex parte Bain, 121 U.S. 1 (1887), "[i]nsofar as it held that a defective indictment deprives a court 
ofjurisdiction"). The Committee's 2009 proposal recommended adding to those claims "waived" 
under Rule 12( e) when not raised prior to trial the claim that a charge fails to state an offense. But 
rather than condition relief upon "good cause," as Rule 12( e) requires for other claims "waived" 
under the Rule,. the Committee concluded that "cause" should not be required. Instead, the 
Committee's proposal recommended amended language providing that a judge could grant relief for 
the failure to state a claim either for good cause or when the error "prejudiced the substantial rights 
of the defendant." The proposal also included a conforming amendment to Rule 34. 

In June of 2009, the Standing Committee remanded the proposed amendments to the 
Advisory Committee for further study of the relationship between the proposed "prejudice to 
substantial rights" standard, the"good cause" standard in Rule 12( e), and the standard for relief from 
forfeited claims under Rule 52. Additionally, the Standing Committee asked the Advisory 
Committee to consider whether some or all violations of Rule 12(b )(3) should be considered 
forfeited rather than waived. 

The matter was once again considered by the Advisory Committee, which broadened its 
deliberations to include not only the appropriate treatment ofa claim that the charge fails to state an 
offense, but also the application of the "waiver" concept in Rule 12 and its relationship to Rule 52. 
The result of these deliberations was a proposal that would make more extensive amendments to 
Rule 12, approved by the Advisory Committee at its September 2010 meeting by a vote of 8 to 4. 
Following the meeting, the reporters drafted a Committee Note, which was approved by an e-mail 
vote of the Advisory Committee. 

The Proposed Amendment 

The major features ofthe amendments to Rule 12 that the Committee now recommends the 
Standing Committee approve for publication are summarized in the paragraphs that follow. The 
most important changes are detailed in paragraphs 1, 4, and 6, below. 

1. Requiring Pretrial Objection Based on Failure to State an Offense 

Like the amendment recommended in 2009, the proposed amendment would eliminate the 
timing exemption for claims that the charge fails to state an offense and provide that this claim like 
other defects in the charge must be raised before triaL 

2. Deleting Existing (b)(2) 

Rule 12(b)(2) presently provides that "a party may raise by pretrial motion" "any defense, 
objection, or request that the court can determine without trial of the general issue." The 1944 
Advisory Committee Note explains that the purpose ofthis provision was to make clear that pretrial 
motions could be used to raise matters previously raised "by demurrers, special pleas in bar and 
motions to quash." The use of motions is now so well established that it no longer requires explicit 
authorization. The language is not only unnecessary but also potentially misleading ifread literally. 
As noted, (b)(2) says that any defense, objection, or request that is capable of being determined 
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before trial "may" be raised by pretrial motion. The permissive term "may" might be understood to 
indicate that each party has the option of bringing or not bringing all such motions before triaL This 
is in tension with (b)(3), which provides a list of motions that must be brought before triaL Since 
the language now found in (b)(2) is no longer needed and might create confusion, the Committee 
proposes that it should be deleted. 

3. Relocating Provision on Jurisdictional Claim 

The proposal would move to a separate subdivision the text that allows jurisdictional 
objections to be raised at "any time while the case is pending," rather than leaving it as an exception 
to the list of various defenses and claims subject to the timing requirements of Rule 12(b)(3). The 
amendment places this new subdivision in Rule 12(b)(2), replacing current (b)(2), which would be 
deleted, as discussed above. This avoids renumbering and relettering the most frequently cited and 
researched provisions in the Rule. 

4. Requiring that Basis for Claim Be Available and Determination Possible Before Trial 

As a general rule, the types of claims subject to Rule 12(b)(3) will be available before trial 
and they can - and should - be resolved then. But ifthe basis for a belated motion was not available 
to a party before trial, courts currently consider whether the circumstances constitute "good cause" 
such that the party can be excused for the failure to raise the claim before trial. The Committee 
agreed that the failure to raise a claim one could not have raised should never be considered waiver 
and that it would be desirable to make this point explicit in the rule. Defenses, objections and 
claims "must" be raised before trial only where "the basis for the motion is then reasonably 
available .... " 

In addition, parties should not be encouraged to raise (or punished for not raising) claims that 
depend on factual development at trial. Presently (b)(2) addresses this concern by noting that issues 
depending on a trial "of the general issue" may not be raised prior to trial. Ifamended as proposed, 
the Rule would make this point clear through the introductory language of (b)(3), which provides 
that only those issues that can be determined "without a trial on the merits" "must be raised by 
motion before trial." The Committee preferred the modem phrase "trial on the merits" over the more 
archaic phrase "trial ofthe general issue" now found in (b)(2). No change in meaning is intended. 

Under the revised Rule, ifa party raises an issue governed by Rule 12(b)(3) at any time after 
the trial has begun, the court would first determine whether (1) the basis for raising the issue was 
"reasonably available" before trial to the party who wishes to raise it, and, ifso, (2) whether it would 
have been possible for the court to resolve the issue at that time, before trial. Only ifboth conditions 
are met would the court need to consider the consequences of the failure to raise the claim on time 
under subdivision (e). 

5. Spelling Out Claims Required Before Trial 

The proposal does not disturb the general approach followed in the current (b)(3) to describe 
those claims subject to waiver: it repeats the two general categories ofclaims (defects in "instituting 
the prosecution" and defects "in the indictment or information"), followed by the three specific 
categories of discovery, suppression, and severance. To add clarity and provide guidance to litigants, 
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however, the proposed revised Rule lists some of the more common claims that fall in each of the 
more general categories, while leaving in place the existing description of the general categories. 

6. Conseguences of Failure to Raise Claims or Defenses Before Trial 

The proposal bifurcates subdivision (e). Subdivision (e )(1) applies to all but three of the 
claims that under (b) must be raised prior to trial, and it preserves the standards of the existing rule, 
providing that an untimely claim is "waived" and may not be considered unless there is a showing 
of both "cause and prejudice." The substitution of "cause and prejudice" for "good cause" is 
intended to clarify rather than modify the standard for reliefthat is already applied under the current 
Rule. 

Subdivision (e)(2) is new, and provides that a different standard of relief applies to three 
specific untimely claims: the failure to state an offense, double jeopardy, and a violation of the 
statute of limitations. These three claims are "forfeited" if not raised in a timely fashion, not 
"waived," and if raised late are subject to review under Rule 52(b) for plain error. The Committee 
concluded that the "cause" showing required for excusing waiver of other sorts of claims is 

. inappropriate for these claims. 	 This new standard is also consistent with the Supreme Court's 
holding in Cotton, that a claim that an indictment failed to allege an essential element, raised for the 
first time after conviction, was forfeited and must meet "the plain-error test of Federal Rule of 
Criminal Procedure 52(b)." Cotton, 535 U.S. at 631. 

Recommendation-The Advisory Committee recommends that the proposed amendment 
to Rule 12, and the conforming change to Rule 34, be publishedfor public comment. 
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Rule 12. Pleadings and Pretrial Motions • 

* * * * * 

2 (b) Pretrial Motions. 

3 (1) In General. Rule 47 applies to a pretrial motion. 

4 (2) lJotio".s TfJatMttyB~MadeBefOl~ Tlial.Aparty 

5 may raise by pretrial motion any defense, 

6 objection, 01 Iequest that the court can determine 

7 !;'9ithout a ttial of the general issue. Motion That 

8 Mav Be Made at Any Time. A motion that the 

9 court lacks jurisdiction may be made at any time 

10 while the case is pending. 

11 (3) Motions That Must Be Made Before Trial. The 


12 following defenses, objections, and requests must 


13 be raised by motion before trial if the basis for the 


14 motion is then reasonably available and the motion 


15 can be determined without a trial on the merits: 


16 (A) a motion alleging a defect in instituting the 


17 prosecution, including: 


*New material is underlined; matter to be omitted is lined through. 

295 



Report to Standing Committee 
Criminal Rules Advisory Committee 
Page 11 

18 til improper venue; 

19 !ill. pre indictment delay; 


20 (iii) a violation of the constitutional 


21 right to a speedy trial; 


22 ful double jeopardy; 


23 (yl the statute of limitations: 


24 ® selective or vindictive prosecution; 


25 (vii) outrageous government conduct; and 


26 (viii)an error in the grand jury proceeding or 


27 preliminary hearing; 

28 (B) a motion alleging a defect in the indictment 

29 or information, including: 

30 ill.. joining two or more offenses in the 

31 same count (duplicity); 


32 !.ill. charging the same offense in more than 


33 
 one count (multiplicity); 


34 (iii) lack of specificity; 


35 
 ful improper joinder; and 
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36 hl failure to state an offense; 

37 but at any time ~hile the ease is pendilig, the 


38 court may heat a claim that the indictmellt 01 


39 inrormation fails to invoke the court's jurisdiction 


40 01 to state an offense; 


41 (C) a motion to suppression of evidence; 

42 (D) a Rule 14 motion to severance of charges or 


43 defendants under Rule 14; and 


44 (E) a Rule 16 motion fot discovery under Rule 

45 16. 


46 (4) Notice of the Government's Intent to Use 


47 Evidence. 


48 (A) At the Government's Discretion. At the 


49 arraignment or as soon afterward as 


·50 practicable, the government may notify the 


51 defendant of its intent to use specified 


52 evidence at trial in order to afford the 


53 defendant an opportunity to obj ect before trial 


54 under Rule 12(b)(3)(C). 
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55 (B) At the Defendant's Request. At the 


56 arraignment or as soon afterward as 


57 practicable, the defendant may, in order to 


58 have an opportunity to move to suppress 


59 evidence under Rule 12(b)(3)(C), request 


60 notice of the government's intent to use (in 


61 its evidence-in-chief at trial) any evidence 


62 that the defendant may be entitled to discover 


63 under Rule 16. 


64 (c) Motion Deadline. The court may, at the arraignment or 


65 as soon afterward as practicable, set a deadline for the 


66 parties to make pretrial motions and may also schedule 


67 a motion hearing. 


68 (d) Ruling on a Motion. The court must decide every 


69 pretrial motion before trial unless it finds good cause to 


70 defer a ruling. The court must not defer ruling on a 


71 pretrial motion if the deferral will adversely affect a 


72 party's right to appeal. When factual issues are involved 


73 in deciding a motion, the court must state its essential 


74 findings on the record. 
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75 (e) 'Naiver ofa Defense, Objection, or Request. 

Consequence of Not Making a Motion Before Trial 


77 as Required. 


78 ill Waiver. A party waives any Rule 12(b)(3) 


79 defense, objection, or request - other than failure 


80 to state an offense, double jeopardy, or the statute 


81 of limitations - not raised by the deadline the 


82 court sets under Rule 12(c) or by any extension the 


83 court provides. For good cause Upon a showing of 


84 cause and prejudice, the court may grant relief 


85 from the waiver. Otherwise. a party may not raise 


86 the waived claim. 


87 ill Forfeiture. A party forfeits any claim based on the 


88 failure to state an offense, double jeopardy, or the 


89 statute oflimitations, ifthe claim was not raised by 


90 the deadline the court sets under Rule 12(c) or by 


91 any extension the court provides. A forfeited 


92 claim is not waived. Rule 52(b) governs relieffor 


93 forfeited claims .. 
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Committee Note 

Subdivision (b)(2). The amendment deletes the provision 
providing that "any defense, objection, or request that the court can 
determine without trial ofthe general issue" may be raised by motion 
before trial. This language was added in 1944 to make sure that 
matters previously raised by demurrers, special pleas, and motions to 
quash could be raised by pretrial motion. The Committee concluded 
that the use ofpretrial motions is so well established that it no longer 
requires explicit authorization. Moreover, the Committee was 
concerned that the permissive language might be misleading, since 
Rule 12(b )(3) does not permit the parties to wait until after the trial 
begins to make certain motions that can be determined without a trial 
on the merits. 

As revised, subdivision (b )(2) states that lack ofjurisdiction may 
be raised at any time the case is pending. This provision was 
relocated from its previous placement at the end of subsection 
(b)(3)(B) and restyled. No change in meaning is intended. 

Subdivision (b)(3). The amendment clarifies which motions 
must be raised before trial. 

The introductory language includes two important limitations. 
The basis for the motion must be one that is "available" and the 
motion must be one that the court can determine "without trial on the 
merits." The types of claims subject to Rule 12(b )(3) generally will 
be available before trial and they can - and should - be resolved then. 
The Committee recognized, however, that in some cases, a party may 
not have access to the information needed to raise particular claims 
that fall within the general categories subject to Rule 12(b )(3) prior 
to trial. The "then reasonably available" language is intended to 
ensure that the failure to raise a claim a party could not have raised on 
time is not deemed to be "waiver" or "forfeiture" under the Rule. Cf. 
28 U.S.C. § 1867(a) & (b) (requiring claims to be raised promptly 
after they were "discovered or could have been discovered by the 
exercise of due diligence"). Additionally, only those issues that can 
be determined "without a trial on the merits" need be raised by 
motion before trial. The more modem phrase "trial on the merits" is 
substituted for the more archaic phrase "trial ofthe general issue" that 
appeared in existing (now deleted) (b)(2). No change in meaning is 
intended. 
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The rule's command that motions alleging "a defect in 
instituting the prosecution" and "errors in the indictment or 
information" must be made before trial is unchanged. The 
amendment adds a nonexclusive list ofcommonly raised claims under 
each category to help ensure that such claims are not overlooked. 

Rule 12(b)(3)(8) has also been amended to remove language 
that allowed the court at any time while the case is pending to hear a 
claim that the "indictment or information fails . . . to state an 
offense." This specific charging error was previously considered fatal 
whenever raised and was excluded from the general requirement that 
charging deficiencies be raised prior to trial. The Supreme Court 
abandoned any jurisdictional justification for the exception in United 
States v. Cotton, 535 U.S. 625,629-31 (2002) (overruling Ex parte 
Bain, 121 U.S. 1 (1887), "[i]nsofar as it held that a defective 
indictment deprives a court ofjurisdiction"). 

Subdivision (e). Rule 12(e) has also been amended to clarifY 
when a court may grant relief for untimely claims that should have 
been raised prior to trial under Rule 12(b)(3). Rule 12(e) has been 
subdivided into two sections, each specifYing a different standard of 
review for untimely claims of error. 

Subdivision (e)(l) carries over the "waiver" standard of the 
existing rule, applying it to all untimely claims except for those that 
allege a violation of double jeopardy or the statute of limitations or 
that the charge fails to state an offense. The rule retains the language 
that provides a party "waives" all other challenges by not raising them 
on time as required by Rule 12(b)(3), as well as the language that 
relief is available only if the defendant makes a certain showing, 
previously described as "good cause." "Good cause" for securing 
relief for an untimely claim "waived" under Rule 12 has been 
interpreted by the Supreme Court as well as most lower courts to 
require two showings: (1) "cause" for the failure to raise the claim on 
time, and (2) "prejudice" resulting from the error. Davis v. United 
States, 411 U.S. 233, 242 (1973); Shotwell Mfg. Co. v. United States, 
371 U.S. 341, 363 (1963). Each concept - "cause" and "prejudice" 
- is well-developed in case law applying Rule 12. To clarifY this 
standard, with no change in meaning intended, the words "for good 
cause" in the existing rule have been replaced by "upon a showing of 
cause and prejudice." 
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Subdivision (e)(2) provides a different standard for three 
specific claims, those that allege a violation of double jeopardy, a 
violation of the statute of limitations, or that the charge fails to state 
an offense. The Committee concluded that the "cause" showing 
required for excusing waiver of other sorts of claims is inappropriate 
for these claims. The new subdivision provides that a court may 
grant relief for such a claim whenever the error amounts to plain error 
under Rule 52(b). This new standard is also consistent with the 
Court's holding in Cotton, that a claim that an indictment failed to 
allege an essential element, raised for the first time after conviction, 
was forfeited and must meet "the plain-error test of Federal Rule of 
Criminal Procedure 52(b)." Cotton, 535 U.S. at 631. 

Rule 34. Arresting Judgment 

(a) In General. Upon the defendant's motion or on 

its own, the court must arrest judgment if the 

court does not have jurisdiction of the charged 

offense. if:

(1) the indictment or information does not ehmge an 

offense, or 

(2) the court does not have jurisdiction of the ehmged 

offense. 

* * * * * 

Committee Note 

This amendment conforms Rule 34 to Rule 12(b) which has 
been amended to remove language that the court at any time while the 
case is pending may hear a claim that the "indictment or information 
fails ... to state an offense." The amended Rule 12 instead requires 
that such a defect be raised before triaL 

302 



TAB 

7-B 




Report to Standing Committee 
Criminal Rules Advisory Committee 
Page 18 

III. Discussion Items 

A. Rule 16 and Exculpatory Evidence 

The Advisory Committee is continuing its consideration of the question whether Rule 16 should 
be amended to incorporate the government's constitutional obligation to provide exculpatory 
evidence to the defense or to create a broader pretrial disclosure obligation ofpotential impeachment 
information. To inform its deliberations, the Committee is gathering information on how the system 
is currently functioning and seeking wide input on the question whether an amendment to rules 
would be desirable. 

The Committee received a presentation on the preliminary results of a Federal Judicial Center 
survey on Rule 16 conducted at the Committee's request. The survey was distributed to all district 
and magistrate judges and 14,000 defense attorneys (both federal public defenders and private 
defense attorneys). With the help of the Department of Justice, the survey was sent to all 94 U.S. 
Attorneys' Offices nationwide, but not to individual prosecutors. The response rate was very high 
for a survey of this type: 43% of the judges, 32% of the defense attorneys, and 91% of the U.S. 
Attorneys' Offices responded. In addition, respondents provided written comments that the Center 
estimated to be over 700 pages of text. In compiling the answers, the survey distinguished between 
districts that rely primarily on Rule 16 to guide discovery, and districts that supplement Rule 16 with 
local rules, standing orders, or other means, to impose broader disclosure requirements. The survey 
referred to the former districts as "traditional Rule 16 districts" and the latter districts as "broader 
disclosure districts." 

The survey focused on the central issue whether Rule 16 should be amended to require pretrial 
disclosure ofexculpatory and impeachment information. Since the minutes included in the Agenda 
Book provide a detailed description of these preliminary findings, this report highlights only a few 
key points. First, 51 % of the judges and slightly more than 90% of the defense attorneys favor 
amending Rule 16, while the Department opposes any type of amendment. In the districts that 
already have local rules requiring broader disclosure 60% of the judges favor an amendment, but in 
traditional Rule 16 districts, only 45% favor an amendment. 

Second, the survey provides information on the principal reasons for the support or opposition 
to an amendment. Judges most frequently cited two reasons for favoring an amendment: (1) to 
eliminate confusion surrounding the requirement of materiality as a measure of a prosecutor's 
pretrial disclosure obligations; and (2) to reduce variations that currently exist across circuits. 
Defense attorneys cited the first reason - eliminating confusion caused by the materiality requirement 
- as the primary justification for favoring an amendment. The reasons most commonly given by 
judges for opposing an amendment were that: (l) there is no demonstrated need for a change; and 
(2) the current remedies for prosecutorial misconduct are adequate. The Department added a third 
reason: recent reforms instituted by the Department will significantly reduce disclosure violations. 
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The survey provides information regarding the perceptions ofjudges, prosecutors, and defense 
lawyers regarding the frequency of(1) non-compliance with discovery obligations on the part ofboth 
prosecutors and defense lawyers; (2) threats or harm to witnesses due to disclosure of exculpatory 
or impeaching information; and (3) requests for protective orders. Italso reports on their perceptions 
regarding the effect of the disclosure rules in the broader disclosure districts. 

Since the survey gathered an enormous amount ofdata and the Federal Judicial Center has not 
yet completed its final report, the Committee's discussion was preliminary and general. In light of 
the sharp division of opinion regarding the need for an amendment, members expressed an interest 
in considering not only a possible amendment but also changes in the Federal Judicial Center's 
Judges' Benchbook that might serve either as an adjunct or an alternative to amending Rule 16. One 
option that might be included in either an amendment to Rule 16 or the Benchbook is a checklist that 
would focus the attention of both the prosecution and the defense on the kinds of information that 
should be disclosed. In addition, the Federal Judicial Center is considering publishing a guide to the 
"best practices" in criminal discovery. Some members expressed the view that supplementing the 
Benchbook or publishing such a guide could be effective and avoid the pitfalls of amending Rule 
16. 

The consideration ofany proposed amendment was recommitted to the Rule 16 subcommittee, 
which Judge Tallman chairs. 

B. Rule 15 

Judge Rosenthal reported on the status of the proposed amendment to Rule 15, which would 
authorize the taking of depositions outside the presence of a defendant in special, limited 
circumstances, with the district judge's approval. The Judicial Conference had transmitted the 
proposed amendment to the Supreme Court, but the Court remanded it to the Committee for further 
consideration. One suggestion is to revise the proposed amended Rule 15 to emphasize that it does 
not predetermine whether depositions conducted outside the presence of the defendant are admissible 
at any subsequent trial. Rather, it is limited to providing assistance on pretrial discovery. Judge 
Tallman directed that the matter be recommitted to the Rule 15 subcommittee chaired by Judge John 
Keenan, which subsequently met by conference call to consider a proposal to amend the Committee 
Note. 
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I. ATTENDANCE AND PRELIMINARY MATTERS 

The Judicial Conference Advisory Committee on Criminal Rules (the "Committee") met 
in Cambridge, Massachusetts, on September 27-28,2010. The following members participated: 

Judge Richard C. Tallman, Chair 
Rachel Brill, Esquire 
Leo P. Cunningham, Esquire 
Justice Robert H. Edmunds, Jr. 
Judge Morrison C. England, Jr. 
Judge John F. Keenan 
Judge David M. Lawson 
Professor Andrew D. Leipold 
Thomas P. McNamara, Esquire 
Judge Donald W. Molloy 
Judge Timothy R. Rice 
Judge James B. Zagel 
Professor Sara Sun Beale, Reporter 
Professor Nancy King, Assistant Reporter 
Hon. Lanny A. Breuer, Assistant Attorney General, 

Criminal Division, Department of Justice (ex officio) 

Representing the Standing Committee were its Chair, Judge Lee H. Rosenthal, and liaison 
member, Judge Reena Raggi. Supporting the Committee were: 

Peter G. McCabe, Committee Secretary 
John K. Rabiej, Rules Committee Support Office 
Jeffrey N. Barr, Senior Attorney, Administrative Office 
Henry Wigglesworth, Attorney Advisor, Administrative Office 
Laural L. Hooper, Senior Research Associate, Federal Judicial Center 
David Rauma, Senior Research Associate, Federal Judicial Center 
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Also participating from the Department of Justice were Jonathan J. Wroblewski, Director 
of the Office of Policy and Legislation, and Kathleen Felton, Deputy Chief of the Appellate Section. 

A. Chair's Remarks, Introductions, and Administrative Announcements 

Judge Tallman welcomed everyone, particularly Mr. Thomas P. McNamara, who had 
missed the April 2010 meeting due to illness. Judge Tallman also welcomed two distinguished 
visitors: the Honorable Emmet G. Sullivan, United States District Judge for the District of 
Columbia, and the Honorable Mark L. Wolf, Chief United States District Judge for the District of 
Massachusetts. 

B. Review and Approval of the Minutes 

A motion was made to approve the draft minutes of the April 2010 meeting. 

The Committee unanimously approved the minutes. 

C. Status of Criminal Rules: Report of the Rules Committee Support Office 

Mr. Rabiej reported that the various proposed rules amendments recently approved by the 
Supreme Court (listed below in Section II.A) were on track to take effect on December 1,2010, 
unless Congress were to act to the contrary. Based on his communications with Congressional 
staff, Mr. Rabiej reported that, at present, no changes were foreseen. 

Mr. Rabiej further reported that the Judicial Conference had recently approved the 
Committee's proposed rules amendments, including technology-related amendments, listed 
below in Section II.B. The Administrative Office will transmit the amendments to the Supreme 
Court shortly. Finally, Mr. Rabiej reported that additional proposed amendments had been 
approved by the Standing Committee for publication (listed below in Section II.C) and had been 
posted on the rulemaking Web site in August 2010. He expects pamphlets of these amendments 
to be ready soon for distribution. Hearings on the proposed amendments have been scheduled for 
January 5, 2011, in San Francisco and January 25, 2011, in Atlanta. (The hearings will not be 
held if there is insufficient interest in presenting oral testimony.) 

Judge Rosenthal reported on the status of the proposed amendment to Rule 15, which 
would authorize the taking of depositions outside the presence of a defendant in special, limited 
circumstances, with the district judge's approval. The Judicial Conference had transmitted the 
proposed amendment to the Supreme Court, but the Court remanded it to the Committee for 
further consideration. One suggestion is to revise the proposed amended Rule 15 to emphasize 
that it does not predetermine whether depositions conducted outside the presence of the 
defendant are admissible at any subsequent trial. Rather, it is limited to providing assistance on 
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pretrial discovery. Accordingly, Judge Tallman directed that the matter be recommitted to the 
Rule 15 subcommittee chaired by Judge Keenan. 

II. CRIMINAL RULES UNDER CONSIDERATION 

A. 	 Proposed Amendments Approved by the Supreme Court for Transmittal to 
Congress 

Mr. Rabiej reported that the following proposed amendments had been approved by the 
Supreme Court for transmittal to Congress: 

1. 	 Rule 12.3. Notice of Public Authority Defense. The proposed amendment 

implements the Crime Victims' Rights Act. 


2. 	 Rule 21. Transfer for Trial. The proposed amendment implements the Crime 

Victims' Rights Act. 


3. 	 Rule 32.1. Revoking or Modifying Probation or Supervised Release. The 

proposed amendment clarifies the standard and burden of proof regarding the 

release or detention of a person on probation or supervised release. 


B. 	 Proposed Amendments Approved by the Judicial Conference for Transmittal 
to the Supreme Court 

Mr. Rabiej further reported that the following proposed technology-related amendments 
had been approved by the Judicial Conference for transmittal to the Supreme Court: 

1. 	 Rule 1. Scope: Definitions. The proposed amendment broadens the definition of 
telephone. 

2. 	 Rule 3. The Complaint. The proposed amendment allows a complaint to be made 
by telephone or other reliable electronic means as provided by Rule 4.1. 

3. 	 Rule 4. Arrest Warrant or Summons on a Complaint. The proposed amendment 
adopts the concept ofa "duplicate original" warrant from existing Rule 41 and 
allows returns to be transmitted by reliable electronic means, and authorizes 
issuance of arrest warrants by telephone or other reliable electronic means as 
provided by Rule 4.1. 

4. 	 Rule 4.1. Complaint, Warrant, or Summons by Telephone or Other Reliable 

Electronic Means. The proposed amendment provides a comprehensive 
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procedure for issuing complaints, warrants, or summons by telephone or other 
reliable electronic means. 

5. 	 Rule 6. The Grand Jury. The proposed amendment authorizes grand jury returns 
to be taken by video teleconference. 

6. 	 Rule 9. Arrest Warrant or Summons. The proposed amendment authorizes 
issuing a warrant or summons by telephone or other reliable electronic means as 
provided by Rule 4.1. 

7. 	 Rule 32.1. Revoking or Modifying Probation or Supervised Release. The 
proposed amendment permits a defendant to participate by video teleconference. 

8. 	 Rule 40. Arrest for Failing to Appear in Another District or for Violating 

Conditions of Release Set in Another District. The proposed amendment 

authorizes the use of video teleconferencing. 


9. 	 Rule 41. Search and Seizure. The proposed amendment authorizes requests for 
warrants, the return of warrants, and inventories to be made by telephone or other 
reliable electronic means as provided by Rule 4.1, and makes a technical and 
conforming amendment deleting obsolete references to calendar days. 

10. 	 Rule 43. Defendant's Presence. The proposed amendment authorizes a defendant 
to participate in misdemeanor proceedings by video teleconference. 

11. 	 Rule 49. Serving and Filing Papers. The proposed amendment authorizes papers 
to be filed, signed, and verified by electronic means. 

C. 	 Proposed Amendments Approved By the Standing Committee for 

Publication 


Mr. Rabiej further reported that the following proposed amendments had been approved 
by the Standing Committee for publication: 

1. 	 Rule 5. Initial Appearance. The proposed amendment provides that an initial 
appearance for an extradited defendant must take place in the district in which the 
defendant was charged. In addition, a non-citizen defendant in U.S. custody must 
be informed that a consular official from the defendant's country of nationality 
will be notified upon the defendant's request, and that the government will make 
any other consular notification required by its international obligations. 

308 



September 2010 Criminal Rules Committee 
Draft Minutes 	 Page 5 

2. 	 Rule 37. Indicative Rulings. The proposed amendment authorizes a district court 
to make indicative rulings when it lacks authority to grant relief because an appeal 
has been docketed. 

3. 	 Rule 58. Initial Appearance. The proposed amendment provides that in petty 
offense and misdemeanor cases non-citizen defendants in U.S. custody must be 
informed that a consular official from the defendant's country of nationality will 
be notified upon the defendant's request, and that the government will make any 
other consular notification required by its international obligations. 

III. CONTINUING AGENDA ITEMS 

A. 	 Rule 16 (Discovery and Inspection) 

Judge Tallman asked Laural Hooper and David Rauma to describe the preliminary results 
of a Federal Judicial Center survey on Rule 16 conducted at the Committee's request. Judge 
Tallman noted that the survey had already garnered many compliments, which were reflected in 
the high response rate that it had generated. 

Ms. Hooper presented the preliminary survey results. She began by describing how the 
survey had been distributed to all district and magistrate judges and 14,000 defense attorneys 
(both federal public defenders and private defense attorneys). With the help of the Department of 
Justice, the survey was sent to all 94 U.S. Attorney's Offices nationwide, but not to individual 
prosecutors. 

The response rate was very high for a survey of this type: 43% of the judges, 32% of the 
defense attorneys, and 91 % of the U.S. Attorney's Offices responded. In addition, respondents 
provided written comments that Ms. Hooper estimated would amount to over 700 pages of text. 

David Rauma described the survey methodology in more detail. He noted that the list of 
defense attorneys had been collected from all criminal cases terminated in federal courts in 2009. 
He pointed out that the responses were personal opinions and estimates, and they should not be 
confused with actual case-related data. He also cautioned that the responses from the U.S. 
Attorney's Offices were aggregate responses - one response was submitted for all the federal 
prosecutors in that particular district, as opposed to individual responses by the line prosecutors 
themselves. 

Ms. Hooper reported that the survey focused on the central issue ofwhether Rule 16 
should be amended to require pretrial disclosure of exculpatory and impeachment information. It 
also asked many subsidiary questions, such as whether federal prosecutors and defense attorneys 
understand their disclosure obligations, whether they fulfill those obligations, how violations of 
Rule 16 are addressed by the courts, and whether the 2007 proposal to amend Rule 16 should be 
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reconsidered. In compiling the answers, the survey distinguished between districts that rely 
primarily on Rule 16 to guide discovery, and districts that supplement Rule 16 with local rules, 
standing orders, or other means, to impose broader disclosure requirements. The survey referred 
to the former districts as "traditional Rule 16 districts" and the latter districts as "broader 
disclosure districts." 

Summarizing the survey results, Ms. Hooper reported that 51 % of the judges and slightly 
more than 90% of the defense attorneys favor amending Rule 16, while the Department opposes 
any type of amendment. Breaking it down further, Ms. Hooper noted that in the broader 
disclosure districts, 60% of the judges favor an amendment while in the traditional Rule 16 
districts, only 45% favor an amendment. 

Regarding the frequency of non-compliance with discovery obligations, 61 % ofjudges in 
the broader disclosure districts, and 74% ofjudges in the traditional districts, reported no 
violations by prosecutors within the past five years. Similarly, 64% ofjudges in the broader 
disclosure districts and 68% ofjudges in the traditional Rule 16 districts reported no violations 
by defense attorneys within the past five years. 

Regarding overall satisfaction with prosecutors' compliance with discovery obligations, 
90% ofjudges in both the broader disclosure districts and the traditional districts said they were 
either "very satisfied" or "satisfied" with the prosecutors' compliance. As to defense attorney 
compliance, almost 80% ofjudges in both types of districts expressed satisfaction. 

Among the districts that have broader disclosure, some require prosecutors to disclose 
exculpatory or impeaching information without regard to the Brady "materiality" requirement. 
See Strickler v. Greene, 527 U.S. 281, 281-82 (1999) (defining "materiality" as creating a 
"reasonable probability that the suppressed evidence would have produced a 
different verdi ct.") The survey asked respondents in these districts whether elimination of the 
materiality requirement reduced discovery problems. Seventy-one percent of defense attorneys 
believed that elimination of the requirement lessened problems, while 60% of U.S. Attorney's 
Offices reported that removing the requirement made no difference. 

Regarding harm to prosecution witnesses, 73% ofjudges reported no threats or harm to 
witnesses due to disclosure of exculpatory or impeaching information in the past five years. 
Approximately 40% of U.S. Attorney's Offices reported that in the past five years no protective 
orders had been requested to address security concerns. 

In both the broader disclosure districts and the traditional Rule 16 districts, judges most 
frequently cited two reasons for favoring an amendment: (1) to eliminate confusion surrounding 
the use of materiality as a measure of a prosecutor's pretrial disclosure obligations; and (2) to 
reduce variations that currently exist across circuits. Defense attorneys cited the first reason 
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eliminating confusion caused by the materiality requirement as the primary justification for 
favoring an amendment 

The reasons most commonly given by judges for opposing an amendment were that: (1) 
there is no demonstrated need for a change; and (2) the current remedies for prosecutorial 
misconduct are adequate. The Department added a third reason: recent reforms instituted by the 
Department will significantly reduce disclosure violations. 

The survey asked respondents for their view on the possible effects of a proposal to 
amend Rule 16 that the Committee advanced in 2007, which required the government to release 
all exculpatory and impeaching information no later than 14 days before trial. Overall, a majority 
ofjudges thought that such a proposal would have, or could have, negative consequences in 
witness security and privacy. Conversely, a majority ofdefense attorneys felt the opposite - that 
the 2007 amendment would have no adverse effect, or a minimal effect, on the safety and privacy 
of witnesses. The Department criticized the broad disclosure required by the 2007 amendment, 
arguing that it would in effect tum a witness's life into "a virtual open book." 

Following Ms. Hooper and Mr. Rauma's presentation, members asked a number of 
questions and made several comments. One member questioned how the U.S. Attorney's Offices 
garnered information to respond to the survey. Mr. Wroblewski answered that the survey 
requested that the U.S. Attorney or a designee solicit the views of individual prosecutors in each 
district before responding on behalf of each U.S. Attorney's Office. 

Ms. Felton asked whether the 43% response rate by judges fell into any sort of 
distribution pattern, e.g., whether the responses predominately come from urban or rural districts. 
Mr. Rauma replied that he did not recall either type of district being dominant, but acknowledged 
that determining whether the distribution of responses to a survey is sufficiently representative is 
always difficult However, he reassured members that at least one judge had responded to the 
Rule 16 survey from every district and that he saw no anomalies in the overall distribution. 

A member observed that the frequency of Rule 16 problems is difficult to assess because 
attorneys often work out problems themselves without involving ajudge. A judge member 
pointed out that the dimensions of the problem are unknowable because "you don't know what 
you don't know." Although he said that he does not see Rule 16 problems very often, the 
member added that when they do arise, they tend to be egregious. 

Chief Judge Wolf thanked the chair for inviting him to the meeting and made several 
observations. He said he agreed that it is essentially impossible to measure the scope of 
discovery problems. Further, in his district, a broad disclosure district, problems continue to 
arise, even after the Department's recent efforts to emphasize compliance with Brady 
obligations, and his most common remedy is to compel disclosure. Judge Wolf noted that Rule 
16 does not currently require disclosure of even "core Brady material." 
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Judge Sullivan also thanked the chair for inviting him and offered comments. He praised 
recent efforts by the Department to train prosecutors to better meet their discovery obligations. 
However, he worries that the strength of the Department's commitment relies too heavily on the 
support of certain officials, who may not be in charge in the future. Therefore, he favors the 
more permanent solution of amending Rule 16. He pointed out that a preponderance ofjudges 
favors an amendment and urged the Committee to act in the face of such strong support for 
change. He suggested that further study is not necessary because a well-crafted amendment 
would generate informative responses when published for comment. The Committee would 
subsequently have ample time to study the details of any proposal. 

Assistant Attorney General Lanny Breuer offered his comments and an update on the 
Department's efforts. He said that even though statistics reveal that discovery violations by 
prosecutors are extremely rare, any misconduct by a federal prosecutor is unacceptable. The 
Department now requires training for all federal prosecutors and paralegals, and it recently hired 
a deputy to assist the National Coordinator for Criminal Discovery in these efforts. Furthermore, 
the Department is creating a discovery deskbook to provide guidance to prosecutors. General 
Breuer added that he is working with federal law enforcement agencies within the Department, 
including the Federal Bureau of Investigation and the Drug Enforcement Agency, and with key 
agencies outside the Department to address "data management problems" that currently 
complicate prosecutors' efforts to make sure they can meet their discovery obligations. 

Responding to Judge Sullivan's comments, General Breuer submitted that the 
Department's current commitment to improving criminal discovery practices will be permanent. 
He added that the dangers of amending Rule 16 to broaden disclosure were great, particularly as 
to witnesses' security, and these dangers were most pronounced along the U.S. b<?rder with 
Mexico. He concluded by saying that the Department forcefully opposes any amendment to Rule 
16. 

Judge Tallman reminded the Committee that the Department's opposition to amending 
Rule 16 in 2007 had been a significant factor in the Standing Committee's decision not to 
approve the proposed amendment and to recommit the matter to the Criminal Rules Committee 
for further study. Essentially, the 2007 proposal was halted based on the Department's promise 
to address disclosure problems internally. The Department's reform efforts in 2007, Judge 
Tallman observed, were not nearly as extensive as its current efforts. Therefore, Judge Tallman 
said, the Department's continued opposition to changing Rule 16 is problematic for the future 
success of any proposed amendment. 

Chief Judge Wolf said that amending Rule 16 would be in the Department's own best 
interest because an amendment would clarify a prosecutor's discovery obligations and make it 
easier to satisfy those obligations. Currently, he observed, Rule 16 does not even incorporate the 
constitutional mandates of Brady and Giglio. Further, Judge Wolf argued that dispensing with 
the Brady "materiality" requirement would benefit prosecutors because it would relieve them of 
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the impossible burden of trying to foresee all the defenses that might arise at trial. For these 
reasons, the Department should support amending Rule 16, and Judge Wolf said he hoped that 
the Committee would recommend an amendment for publication. 

Professor Coquillette observed that any amendment to Rule 16 would be seeking to 
change attorney conduct, and he questioned whether modifying conduct can best be 
accomplished through a change in the rules. 

A member questioned whether amending Rule 16 to broaden disclosure obligations might 
run afoul of the Jencks Act, 18 U.S.C. § 3500, which sets out strict parameters for disclosure of 
statements by government witnesses. Judge Tallman responded that in the event of a conflict 
between a rule and a statute, the supersession clause of the Rules Enabling Act, 28 U.S.C. § 
2072, could resolve the conflict in favor of the rule. However, he pointed out that reliance on the 
supersession clause is a last resort and that it is Judicial Conference policy that such conflicts 
should be avoided if at all possible. Otherwise, Judge Tallman noted, Congress might focus on 
the conflict between a proposed change to Rule 16 and the Jencks Act, which could threaten the 
entire rulemaking process. These risks all underscore the importance of trying to get the 
Department to agree to support any amendment to Rule 16 that might ultimately be advanced by 
the Committee. 

Judge Sullivan proposed that Rule 16 could be amended by adding a checklist, informing 
prosecutors of the type of material that must be disclosed. A member added that in addition to 
the checklist, a "safety valve" could be added that would allow prosecutors to refrain from 
disclosing certain material if disclosure posed a threat to a witness's safety. Professor Beale 
noted that some local rules in the broader disclosure districts already employ similar checklists, 
which could serve as models for a national rule. 

A member voiced the view that the Committee was attempting to solve a problem that 
might be attributable in part to the large size of the federal government. He pointed out that due 
to the sheer number of federal agents involved in a case, a prosecutor might not even know about 
the existence of some exculpatory information. The Committee should defer acting on an 
amendment until the Department has had a chance to address these information-sharing 
problems, the member argued. The problem is amplified if local, state, or foreign law 
enforcement officers are involved in a multi-agency investigation. 

Judge Tallman observed that the checklist proposed by Judge Sullivan could be placed in 
the Federal Judicial Center's Judges' Benchbook, as opposed to becoming part of Rule 16. In 
addition, the Federal Judicial Center might be interested in publishing a guide to the "best 
practices" in criminal discovery. Supplementing the Benchbook or publishing such a guide 
could be effective measures that would avoid the pitfalls of amending Rule 16. Judge Rosenthal 
added that the recent Civil Litigation Conference at Duke Law School had highlighted the 
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limitations of the rules process and had underscored the usefulness of alternative approaches to 
solving problems. 

Chief Judge Wolf urged the Committee not to be deterred by the nearly even split among 
judges who responded to the survey. Publication of a proposed amendment would prompt judges 
to reconsider their views, he predicted, and the resulting debate about the amendment's pros and 
cons could lead to further support for the amendment. 

Ms. Hooper asked Judge Tallman for guidance on how to disseminate the extensive 
comments that had been submitted in response to the survey. After some discussion, Judge 
Tallman requested that Ms. Hooper and her colleagues continue to categorize the comments and 
also to redact any information identifying the authors of the comments. Judge Tallman and 
members agreed that because respondents had been told that their comments would be 
confidential, the redacted version should be available only to Committee members. Ms. Hooper 
will circulate redacted materials when they are ready to be released to the Committee for further 
study. 

Judge Tallman concluded the discussion on Rule 16 by recommitting consideration of 
any proposed amendment to the Rule 16 subcommittee. 

B. Rule 12 (Pleadings and Pretrial Motions) 

Judge England, Chair of the Rule 12 subcommittee, briefly summarized the history of the 
Committee's consideration of whether to amend Rule 12. In April 2009, the Committee voted to 
send to the Standing Committee, with a recommendation that it be published for comment, an 
amendment attempting to change Rule 12 in light of United States v. Cotton, 535 U.S. 625 
(2002). The proposed amendment would have required defendants to raise a claim that an 
indictment fails to state an offense before trial, and it would have provided relief for failure to 
raise the defense in certain narrow circumstances. However, the Standing Committee declined to 
publish the proposed amendment and remanded it to the Committee to consider the implications 
of using the term "forfeiture" instead of "waiver" in the relief provision. 

In response, Judge England reported that the Rule 12 subcommittee had drafted a new 
amendment (located on page 120 of the Agenda Book) that was more expansive than the 
original. Despite having produced a draft, Judge England pointed out that a minority of members 
of the subcommittee were against the concept embodied in the amendment, i.e., requiring 
defendants to raise this claim before trial. 

A member amplified these comments, explaining that he was against amending Rule 12 
because: (1) there is no demonstrated need for the amendment; (2) the amendment creates a trap 
for unwary defense attorneys; and (3) it might unintentionally lead to prosecutors becoming lax 
in crafting indictments. 
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Another attorney member agreed that the arrrendment is not needed and also expressed 
dismay that after trial begins, a defendant would not be able to challenge whether he is charged 
with a crime, without overcoming procedural hurdles such as those contained in the proposed 
amendment. A judge member agreed. 

Mr. Wroblewski said that the original idea for amending Rule 12 had come from the late 
Judge Edward Becker, Chief Judge of the United States Court of Appeals for the Third Circuit. 
The basis for the suggestion was to create a more orderly process for handling pretrial motions. 
Judge Rosenthal added that an amendment might help sort out the confusion among the courts 
over how to interpret Rule 12. Ms. Felton agreed that the justification for amending the rule is to 
clarify for litigants which motions must be raised before trial. 

In light of the debate over whether an amendment to Rule 12 was advisable, Judge 
Tallman called for a vote on whether the Committee should proceed with consideration of the 
proposed amendment. 

The Committee voted 8-4 in favor ofproceeding with consideration ofthe proposed 
amendment. 

Following this vote, discussion centered on seeking a compromise to satisfy the concerns 
of some members that the proposed amendment would pose an unfair burden to defendants. 
Chief among these concerns was the procedural barrier that a defendant would face by missing 
the pretrial deadline for filing a motion. Under the proposed amendment, a defendant who 
missed the deadline would be deemed to have waived the claim and must show "cause and 
prejudice" in order to receive relief from the waiver and bring the motion. The change was 
intended to reflect existing law. 

To provide more leeway to a defendant who misses the pretrial deadline, a member noted 
that there is usually a short period between the pretrial motion deadline and the start of trial and 
suggested that if the defendant seeks to raise the claim during this period, a district judge should 
be pennitted to consider it without regard to "cause and prejudice." A judge participant agreed, 
saying that a district judge's discretion to consider such a motion should be unfettered if the 
motion is filed before jeopardy attaches. 

To incorporate this concept into the proposed amendment, a member moved to modify 
the proposed amendment by deleting in subdivision 12(e)(1) the sentence that reads: "Upon a 
showing of cause and prejudice, the court may grant relief from the waiver." (lines 91-93 on page 
125 of Agenda Book), and inserting in its place the following language: 

The district court, in its discretion, may grant relief from the waiver any time 
before jeopardy attaches. Thereafter, the court may grant relief from waiver upon 
a showing of cause and prejudice. 
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A judge member expressed concern that the proposed modification would be read 
liberally by attorneys as condoning last-minute motions. He said he preferred the current rule's 
strict deadlines. Another judge member countered that he thought the amendment captured the 
current practice in federal court. 

Judge England voiced misgivings over crafting a rule that seems solicitous of attorneys 
who miss an important deadline. Another judge said that he favored the modification because a 
district judge should have maximum discretion to correct errors when a person's liberty is at 
stake. A member added that many defense attorneys are inexperienced and make mistakes. They 
deserve to be helped by the rules. 

Professor King pointed out that the proposed amendment already contains new language 
intended to help defense attorneys: In Rule 12(b)(3), the phrase "if the basis for the motion is 
then available" (line 15 on page 120 of Agenda Book) was added to allow defense lawyers to 
raise motions after the pretrial deadline, without a showing of cause and prejudice, if the grounds 
for the motion were not previously available. 

The Committee voted 6-5 against the proposed modification to the proposed 
amendment to Rule 12(e)(1}. 

A member moved to insert the word "reasonably" before "available" in subdivision Rule 
12(b)(3) (line 15 on page 120 of Agenda Book). 

The motion was approved with two dissents. 

Discussion turned to proposed Rule 12(e)(2), which would create a different standard of 
review for a class of specified untimely claims. Instead of requiring a showing of "cause and 
prejudice," this provision would permit review for plain error, as defined by Rule 52. A member 
suggested that in addition to an untimely claim that a charge failed to state an offense, untimely 
motions raising double jeopardy and limitation errors should also receive this more generous 
standard of review, and moved to insert "double jeopardy" and "statute of limitations" in the 
bracketed part of subdivision Rule 12(e)(2) (lines 97-98 on page 125 of Agenda Book). 
Professor Beale noted that the precise wording ofthis amendment would be subject to revision 
by the style consultant. 

The motion was approved unanimously. 

It was moved that the Committee approve the entire proposed amendment to Rule 12 and 
a conforming amendment to Rule 34 and send both the amendments to the Standing Committee 
for publication. 
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The Committee voted 8-4 to approve the proposed amendment to Rule 12, as modified, 
and a conforming amendment to Rule 34, and send the amendments to the Standing 
Committee for publication. 

C. Rule 11 (Pleas) 

Judge Rice, Chair of the Rule 11 subcommittee, reported that the subcommittee had 
prepared a draft amendment to Rule 11 (page 129 of Agenda Book). It would add a new item to 
the list of notifications ajudge must give a defendant when taking a guilty plea. In response to 
the recent Supreme Court decision in Padilla v. Kentucky, _U.S._ (No. 08-651; March 31, 
2010), which held that defense counsel has a duty to inform a defendant whether a guilty plea 
carries a risk of deportation (formally known as "removal"), the proposed amendment would 
require a judge to inform a defendant that a guilty plea may have significant immigration 
consequences. 

Judge Rice also reported that the subcommittee recommended that the Federal Judicial 
Center amend the Judges' Benchbook by adding the risk of deportation to the list of collateral 
consequences that a judge must address when taking a guilty plea from a defendant. 

A judge member expressed his strong opposition to the proposed amendment. Adding to 
the list of matters that must be addressed during a plea colloquy was a "slippery slope," that 
would open the door to future amendments and eventually tum a plea colloquy into a minefield 
for a judge. In addition, he noted that Padilla is based solely on the constitutional duty of defense 
counsel and does not speak to the duty ofjudges. Finally, the member said he had no objection to 
amending the Benchbook, but urged the Committee not to make the additional warning mandatory 
by incorporating it into Rule 11. 

Another judge member echoed the concern about adding to the already long list of 
warnings that are compulsory under Rule 11. He mentioned that in his home state, pleading guilty 
to certain crimes may cause the defendant to forfeit a state pension. He asked whether that 
consequence should now also be included in the plea colloquy. 

A member spoke out in strong support of the amendment, arguing that it is necessary 
because immigration cases now comprise a huge portion of the federal case load and because 
Padilla emphasized the importance of immigration consequences. 

Ms. Felton pointed out that the Department has advised prosecutors to include a discussion 
of immigration consequences in plea agreements because of the significance of those 
consequences. Similarly, she believes that judges should warn a defendant who pleads guilty that 
the plea could implicate his or her right to remain in the United States or to become a U.S. citizen. 
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., Several other members spoke in favor of the proposed amendment. One agreed that 
Padilla was limited to the duty of defense counsel to warn a defendant about immigration 
consequences, but argued that the Supreme Court's logic also supported requiring a judge to issue 
a similar warning. Addressing the "slippery slope" argument, a member pointed out that the 
Committee is not a judicial body and if it approved the addition of this new warning to Rule II, 
the addition would not create binding precedent that would force the Committee to add more 
warnings in the future. Deportation, the member continued, is qualitatively different than the loss 
of other rights triggered by a guilty plea and therefore warrants inclusion on the list of matters that 
must be discussed during a plea colloquy. 

In light of the debate over whether an amendment to Rule 11 should be considered at all, 
Judge Tallman called for a vote on whether the Committee should proceed with consideration of 
the proposed amendment. 

The Committee voted 7-5 in favor ofproceeding with consideration ofthe proposed 
amendment. 

Following this vote, Judge Rice moved to adopt the actual language of the proposed 
amendment, which adds a new subparagraph to the list contained in Rule lI(b)(1). (Text of the 
amendment is located on page 129 ofAgenda Book.) Following a brief discussion, it was moved 
that the proposed amendment be modified by deleting it and substituting the following: 

(0) that a defendant who is not a United States citizen may be removed 

from the United States, denied citizenship, and denied admission to the United 

States in the future. 


The motion was approved unanimously. 

The Committee acknowledged that the language would be subject to additional restyling 

by the style consultant. 


Turning to the recommended amendment to the Judges' Benchbook (page 130 of Agenda 
Book), members debated whether it was advisable for a judge to ask a defendant directly ifhe or 
she is a United States citizen. Several suggested it was not advisable and recommended that a 
judge could preface any warning about immigration consequences with a phrase such as, "Ifyou 
are not a U.S. citizen, then ...." However, it was agreed that the publisher of the Benchbook, 
the Federal Judicial Center, should resolve the issue. 

It was moved that the Judges' Benchbook be amended by adding the language on page 
130 of the Agenda Book. Judge Rosenthal asked that the Federal Judicial Center keep the 
Committee informed ofany changes to the Benchbook in order to ensure consistency with the 
Committee's proposed change to Rule 11. 
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The motion was approved unanimously. 

In light of the previous discussion that highlighted the Committee's reluctance to impose 
greater burdens on judges to give additional warnings under Rule 11, Judge Rice withdrew the 
proposed amendment dealing with sex offenses (located on page .130 of Agenda Book). He 
recommended, however, that the Judges' Benchbook be amended by adding the warning (located 
on page 131 of Agenda Book). 

Several members argued that the proposed warning should include broader language to 
avoid unintentionally omitting any important consequences of pleading guilty to a sex offense, 
such as the possibility of civil commitment. Judge Rice agreed and requested that Professors 
Beale and King revise the proposed language accordingly and circulate a draft to members for 
approval bye-mail. Judge Tallman added that he would also circulate a proposed letter to the 
Federal Judicial Center recommending the Committee's proposed changes to the Benchbook. 

IV. RULES AND PROJECTS PENDING BEFORE CONGRESS, JUDICIAL 

CONFERENCE, STANDING COMMITTEE, OR OTHER ADVISORY COMMITTEES 


A. Status Report on Legislation Affecting Federal Rules of Criminal Procedure 

Mr. Rabiej reported that it appeared that Congress would not consider any rules-related 
legislation before adjourning in October for the mid-term elections. 

Mr. Wroblewski noted that the Crime Victims' Rights Act ("CVRA") is due to be 
reauthorized next year and he anticipates that the law might be revised slightly. He added that in 
furtherance of the Department's outreach program under the CVRA, the Department has 
increased its efforts to contact victims' rights groups and solicit their views. 

B. Update on Work of the Sealing Subcommittee 

Judge Zagel reported that the Standing Committee's Sealing Subcommittee had issued its 
report to the Standing Committee. It surveyed sealing practices in federal court and made several 
recommendations. The full report is available on page 136 of the Agenda Book. 

C. Update on Work ofthe Privacy Subcommittee 

Judge Raggi reported that the Standing Committee's Privacy Subcommittee had 
concluded its work and would issue its report in January 2011. It will recommend continued 
study of several problematic areas but will not suggest any specific changes to the rules. 

A judge member voiced his concern about protecting the privacy ofjurors. He said that 
he had recently concluded a high-profile trial after which some jurors had been harassed by the 
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" 	 press. He related how one juror was afraid to go home because her house was b~ing monitored 
from the air by a helicopter deployed by the media. According to the member, this treatment of 
jurors highlights the need for a rule that would require the media to honor a juror's request not to 
be contacted after a triaL It was suggested that failure to honor the request would result in 
sanctions. 

Judge Raggi agreed that juror privacy was of paramount concern, as the jury's critical role 

in the administration of justice deserves special consideration. While the Privacy Subcommittee 

will not make specific proposals to address the matter, she said that the issue will be monitored 

as the federal courts grapple with how best to resolve it. 


D. Administrative Office Forms Regarding Appearance Bonds 

Mr. McCabe briefed the Committee on revision of a national form, AO Form 98 

(Appearance Bond), designed to ensure the appearance of a criminal defendant in federal court. 

The AO Forms Working Group ofjudges and clerks had studied the form and a subcommittee 

chaired by Magistrate Judge Boyd Boland (D. Colorado) had produced a draft. In addition, other 

related forms were also revised. (Drafts of the forms are located on pages 155-160 of the Agenda 

Book). The principal substantive change is to transfer a defendant's agreement to appear from 

another form to the face of the appearance bond itself. As Judge Boland explained in his 

memorandum to the Forms Working Group, "the agreement to appear is so fundamental to the 

purpose of the appearance bond ... that it should be contained in the Appearance Bond itself." 

(Agenda Book at 149). ' 


Mr. McCabe reported that he was working on several stylistic changes to the proposed 

new forms to make them more readable. He added that a style consultant would also be 

reviewing and revising the forms. Once these changes are made, the final forms wi1l be 

forwarded to the Criminal Law Committee, which will review them before the forms are posted 

on the J-Net, the judiciary's intranet, for review and comment. 


As an initial matter, Judge Tallman asked whether the Committee had any authority to 

make suggestions to change the forms, given that a different committee, the Criminal Law 

Committee, is charged with overseeing them. Mr. McCabe responded that the Director of the 

Administrative Office has ultimate authority over the forms, and the Forms Working Group 

would welcome any suggestions by the Committee. 


Members then offered several suggestions. One suggested that the various promises 

listed in the first sentence of the Appearance Bond Form would be easier to follow if they were 

broken out and listed separately. Professor King suggested that the condition of release listed on 

Form 199B (Additional Conditions of Release) as subsection "r" (page 160 of Agenda Book) 

might be more appropriately listed as a condition of release on Form 199A (Order Setting 

Conditions of Release). Judge Tallman noted that Form 199A appeared to be missing a signature 
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line for the judge issuing the Order Setting Conditions of Release. Finally, Judge Rosenthal 
suggested that the word "execute" be changed to "sign" on the bottom of Form 199A. 

V. DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS 

Judge Tallman reminded members that the next meeting would take place in Portland, 
Oregon, on Monday and Tuesday, April 11-12, 2011. He thanked all the members and guests for 
attending and adjourned the meeting. 

Respectfully submitted, 

Henry Wigglesworth 
Attorney Advisor 
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MEMORANDUM 

Honorable Lee H. Rosenthal, Chair 
Standing Committee on Rules of Practice and Procedure 

Sidney A. Fitzwater, Chair 
Advisory Committee on Evidence Rules 

November 3, 2010 

Report of the Advisory Committee on Evidence Rules 

I. Introduction 

The Advisory Committee on Evidence Rules (the "Committee") met on October 12, 2010 
in San Diego, California. Now that the restyled Evidence Rules has been approved by the Standing 
Committee and the Judicial Conference, the Committee is focusing primarily on possible rule 
changes necessitated by the Supreme Court's decision in Crawford v. Washington and its progeny, 
including the Court's decision in Melendez-Diaz v. Massachusetts. The Committee is not proposing 
any action items for the Standing Committee at its January 2011 meeting. But as explained below, 
the Committee may request approval at the June 2011 meeting ofthe Standing Committee to publish 
an amended Rule 803( 10) for public comment. 

II. Action Items 

No action items. 
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III. Information Items 

A. Possible Amendment to Evidence Rnle 803(10) in Light of Melendez-Diaz v. 
Massachusetts 

The Committee is considering whether, in light ofthe Supreme Court's June 2009 decision 
in Melendez~Diaz v. Massachusetts, Rule 803( 10) should be amended. The Committee may request 
approval at the June 2011 meeting ofthe Standing Committee to publish a proposed amended Rule 
803( 10) for public comment. 

The Court held in Melendez~Diaz that certificates reporting the results of forensic tests 
conducted by analysts are "testimonial" within the meaning of the Confrontation Clause, as 
construed in Crawfordv. Washington. Consequently, admitting such certificates in lieu ofin-court 
testimony violates the accused's right to confrontation. The Committee discussed whether 
Melendez-Diaz would also bar the admission ofcertificates offered to prove the absence ofa public 
record under Rule 803(10). Like the certificates at issue in Melendez-Diaz, certificates proving the 
absence of public records are prepared with the sole motivation that they be used at trial as a 
substitute for live testimony. Lower courts after Melendez-Diaz have recognized that admitting 
certificates of the absence of public records under Rule 803(10) violates the accused's right to 
confrontation. 

The Committee will consider at its April 2011 meeting whether to recommend that Rule 
803( 10) be amended and, if so, how it should be amended to eliminate any Confrontation Clause 
deficiencies. One option is to add a "notice-and-demand" procedure to the Rule. This would require 
that the person who prepared the certificate testity in person only ifthe defendant makes a pretrial 
demand for in-court testimony. In Melendez-Diaz the Court specifically approved a state version 
ofa notice-and-demand procedure. The Committee has asked the Reporter to work with the Justice 
Department to review all the possible viable alternatives for a notice-and-demand procedure. The 
Committee has also requested that the Reporter consider an alternative draft that would prevent the 
use of Rule 803( 10) when a record is offered by the government in a criminal case. 

B. Evidence Rules That Do Not Appear to Require Amendment after Melendez-Diaz 
v. Massachusetts 

The Committee also considered whether other Evidence Rules may require amending after 
Melendez-Diaz. It tentatively concluded (1) that records fitting within the business records 
exception are unlikely to be testimonial, and that any uncertainty about the admissibility ofbusiness 
records in certain unusual cases should await case law development; (2) records that are admissible 
under the public records exception are unlikely to be testimonial because, to be admissible under that 
exception, the record cannot be prepared with the primary motivation of use in a criminal 
prosecution; and (3) authenticating business and public records by certificate under various 
provisions in Rule 902 is unlikely to raise constitutional concerns because the Court in Melendez
Diaz held that certificates that merely authenticate documents are not testimonial, and addressing 
any uncertainty about the constitutionality ofthe Rule 902 provisions in criminal cases should await 
case law development. 
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C. Crawford v. Washington and the Hearsay Exceptions in the Evidence Rules 

As previous reports have noted, the Committee continues to monitor case law d.evelopments 

after the Supreme Court's decision in Crawford v. Washington, in which the Court held that the 

admission of "testimonial" hearsay violates the accused's right to confrontation unless the accused 

has an opportunity to confront and cross-examine the declarant. 


The Committee reviewed a memorandum from the Reporter that contained a case digest of 
all federal circuit cases discussing Crawford v. Washington and its progeny. The Committee 
concluded that there is nothing in the case law that mandates amending the Evidence Rules (except 
Rule 803(10)) at this time. The Committee will continue to monitor important developments, 
including (1) the Court's consideration ofMichigan v. Bryant, which may impact the admissibility 
ofexcited utterances under Rule 803(2); (2) the Court's consideration ofBullcoming v. New Mexico, 
which concerns whether certificates can be introduced by a witness other than the person who 
prepared them, and which may have an effect on the application of Rule 703; and (3) the case law 
allowing testimonial statements to be admitted not for their truth but for "background" or "context." 

D. Evidence Rules 803(6)-(8) 

The restyling project uncovered an ambiguity in Rules 803(6)-(8), the hearsay exceptions 
for business records, absence ofbusiness records, and public records. Under the Rules, records that 
meet specified requirements are admissible "unless the source of information or the method or 
circumstances of preparation indicate lack of trustworthiness." The Rules do not specify who has 
the burden of showing trustworthiness or untrustworthiness. 

During the restyling project it was proposed that this ambiguity be eliminated by placing the 
burden on the opponent to show lack of trustworthiness. But the Committee did not adopt this 
proposal as part of restyling because it concluded that the change would be substantive. When the 
Standing Committee approved the Restyled Rules, several members suggested that the Committee 
consider changing Rules 803(6)-(8) to clarify that the opponent has the burden of showing 
untrustworthiness. At its October 2010 meeting, the Committee discussed this question. It then 
requested that the Reporter consult with representatives of the ABA Litigation Section, the 
American College ofTrial Lawyers, and other interested parties to determine whether it would be 
helpful to propose such an amendment. At its April 2011 meeting, the Committee will revisit the 
possibility of amending these Rules. 

E. Circuit Conflict on Rule 804(b)(1) 

A circuit split has developed in applying Rule 804(b)( 1), which provides a hearsay exception 
for testimony offered against a party who, at the time it was made, had a motive and opportunity to 
develop it that was "similar" to the motive and opportunity it would have if the declarant could be 
produced for trial. A split has developed regarding the admissibility of grand jury testimony that 
is favorable to the accused. Some circuits have held that such favorable testimony is generally 
inadmissible against the government at trial because the prosecutor's motive to develop such 
testimony is ordinarily not similar to what it would be at trial, given the differing operative standards 
of proof before the grand jury and at trial. Other circuits have held that such testimony is 
admissible, noting that the respective motives need only be "similar" and not identical or equally 
intense. 
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The Committee determined that attempting to amend the Rule would not be beneficial. 
Although the issue is important, it is narrow. And drafting a solution may be controversial and 
extremely difficult. The Committee also noted that the Supreme Court has previously shown an 
interest in interpreting Rule 804(b)(1) as it applies to grand jury testimony, so it is possible that the 
Court will resolve the current circuit split. The Committee will continue to monitor this matter, but 
it will not propose an amendment to Rule 804(b)(l) at this time. 

F. Other Rules Comments Considered 

The Committee considered a public comment suggesting a change to the designation of 
hearsay statements admissible under Rule 80 1 (d) as "not hearsay." Although statements that fall 
under Rule 80 I (d) prior statements oftestifying witnesses and statements ofparty-opponents 
in fact fit the definition ofhearsay, the Rule designates them as "not hearsay." Analytically, it would 
be better to designate these provisions "hearsay exceptions." 

The Committee concluded that courts and litigants are familiar with Rule 801 (d) as written 
and that it has not caused problems in practice. The disruption of amending the Rule would 
outweigh the marginal benefit ofan amendment. The Committee will not propose an amendment 
to change the designation of Rule 80 1 (d) statements. 

During the restyling process, the American College of Trial Lawyers commented on the 
Restyled Rules. One set 0 f comments addressed Ru Ie 410. Because the comments were substantive, 
the Committee did not consider them until the restyling project was completed. The College 
proposes two basic changes: (1) clarify that the protections ofRule 410 apply only to a party in the 
case in which the evidence is offered, i.e., that a withdrawn guilty plea is admissible ifthe person 
who entered the plea is only a witness and not a party in the case; and (2) provide that the protection 
for "withdrawn" guilty pleas also extends to guilty pleas that are rejected or vacated by the court. 

The Committee was advised that the case law, while sparse, uniformly holds that Rule 410 
does not apply to withdrawn guilty pleas of testifying witnesses, and that all the major treatises 
conclude that Rule 410 does not apply to the withdrawn guilty pleas of testifying witnesses. 
Regarding vacated and rejected guilty pleas, the Committee was informed that the case law, while 
sparse, uniformly holds that Rule 410 does preclude admission ofa vacated or rejected guilty plea 
ofthe defendant in the case. The DOl and public defender committee members noted that they had 
surveyed others and found no problems in the operation of Rule 410. The Committee will not 
propose an amendment to Rule 410. 

G. Privilege Project 

Several years ago the Committee undertook a project to publish a pamphlet describing the 
federal common law on evidentiary privileges. The Committee determined that, although it would 
be inappropriate to propose to Congress a codification of the evidentiary privileges, it would be 
valuable to the Bench and Bar to set out in text and commentary the federal common law privileges. 
The Consultant to the Committee has prepared drafts ofa number ofprivileges, but this project has 
been deferred until the restyling project was completed. 
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The Committee has asked the Consultant to resume the project and to report back with drafts 
and commentary at the April 2011 meeting. 

IV. Minntes of the Fall 2010 Meeting 

The Reporter's draft of the minutes of the Committee's October 2010 meeting is attached 
to this report. These minutes have not yet been approved by the Committee. 
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Advisory Committee on Evidence Rules 

Minutes of the Meeting ofOctober 12, 2010 

San Diego, California 

The Judicial Conference Advisory Committee on the Federal Rules of Evidence (the 
"Committee") met on October 12, 2010 in San Diego, California. 

The/ollowing members o/the Committee were present: 

Hon. Sidney A. Fitzwater, Chair 
Hon. Joseph F. Anderson, Jr. 
Hon. Brent R. Appel 
Hon. Anita B. Brody 
Hon. Joan N. Ericksen. 
Marjorie A. Meyers, Esq. 
Paul Shechtman, Esq. 
Elizabeth J. Shapiro, Esq., Department of Justice 

Also present were: 

Hon. Lee H. Rosenthal, Chair of the Committee on Rules of Practice and Procedure 
("Standing Committee") 

Hon. Marilyn L. Huff, Liaison from the Committee on Rules of Practice and Procedure and 
member of the Standing Committee's Style Subcommittee 

Hon. Robert L. Hinkle, former Chair of the Evidence Rules Committee 
Hon. Paul S. Diamond, Liaison from the Civil Rules Committee 
Hon. Karen Caldwell, Liaison from the Bankruptcy Rules Committee 
William W. Taylor, III, Esq., former member of the Evidence Rules Committee 
John K. Rabiej, Esq., Rules Committee Support Office 
James N. Ishida, Esq., Rules Committee Support Office 
Peter McCabe, Esq., Secretary to the Standing Committee 
Professor Daniel J. Capra, Reporter to the Evidence Rules Committee 
Professor Kenneth S. Broun, Consultant to the Evidence Rules Committee 
Timothy Reagan, Esq., Federal Judicial Center 
Jeffrey Barr, Esq., Rules Committee Support Office 
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I. Opening Business 

Judge Fitzwater, the new chair of the Committee, welcomed the members and stated that he 
was honored to return to service on the Rules Committees. 

The minutes of the Spring 20 I 0 meeting were approved with two revisions. 

Judge Fitzwater asked Judge Hinkle to speak about the departing members ofthe Committee. 
Judge Hinkle noted that Bill Taylor had provided stellar service to the Committee, most importantly 
from his perspective as a practitioner in high-level litigation. Bill Taylor then expressed his gratitude 
to the Committee members and praised the Committee's work. Judge Hinkle noted that Justice 
Hurwitz could not attend the meeting due to an accident. Committee members expressed their best 
wishes for Justice Hurwitz's quick recovery and noted that his brilliant contributions to the work of 
the Committee especially in the effort to enact Rule 502 - would be sorely missed. 

The Reporter then requested the opportunity to provide a tribute to Judge Hinkle. The 
Reporter noted that the recently completed restyling project could not have been accomplished 
without Judge Hinkle's brilliant efforts. Committee members lauded Judge Hinkle's wise counsel, 
his integrity, and his inspirational leadership. 

The Chair then welcomed and introduced the new members of the Committee Justice 
Brent Appel of the Iowa Supreme Court, and Paul Shechtman, a practicing lawyer and adjunct 
Evidence professor at Columbia Law SchooL The Chair also welcomed Judge Diamond as the new 
liaison from the Civil Rules Committee, and Judge Caldwell, who was substituting for Judge 
Wiznur, the Bankruptcy Rules Committee liaison. 

At the Chair's request, Judge Hinkle reported on the June meeting of the Standing 
Committee. The Standing Committee unanimously approved the restyled Evidence Rules. That 
approval was the result of the hard work and cooperative efforts of the Style Subcommittee of the 
Standing Committee, the Evidence Committee, and Professor Kimble, the style consultant. The 
product was substantially improved by careful readings by three members ofthe Standing Committee 
before its June meeting - Judge Raggi, Judge Hartz, and Dean Levi. Judge Hinkle and the Reporter 
expressed their gratitude to Judges Raggi and Hartz and to Dean Levi for their time and outstanding 
effort. 

Judge Rosenthal then reported on legislative developments. She noted that the Rules 
Committee had already contacted staff members of the House Judiciary Committee to provide 
background on the restyling project, and that staffers had responded affirmatively. The Rules 
Committee is continuing to monitor two pieces of proposed legislation: I) a proposal to alter the 
Twombleyllqbal construction ofCivil Rule 8; and 2) the proposed Sunshine in Litigation Act, which 
if enacted would have an impact on orders issued under Evidence Rule 502. At this point, neither 
bill is near enactment, but the Rules Committee will continue to monitor developments. 
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II. Restyling Project 

The Restyled Rules of Evidence have been approved by the Standing Committee and the 
Judicial Conference. After the Evidence Rules Committee completed its work on the project, some 
changes were made in response to comments and suggestions from Standing Committee members 
in advance of the Standing Committee's meeting. Those changes were approved by Judge Hinkle, 
the Reporter, Professor Kimble, and the members of the Style Subcommittee of the Standing 
Committee. At the Fall Committee meeting, the Reporter presented those changes for the 
Committee's information and review. 

Examples ofchanges reviewed at the meeting included: 

1) reinserting "wrongs" into Rule 404(b) to assure that all evidence currently covered by the 
Rule will remain so - the concern being that evidence of "crimes or other acts" as restyled 
might not cover a wrongful failure to act; 

2) making a slight change to Restyled Rule 602 to clarify that when a witness testifies to both 
expert and lay matters, the witness must have personal knowledge as a foundation for the lay 
testimony; 

3) reinserting the last sentence of Rule 704(b), to emphasize that the criminal defendant's 
mental state is a jury question; and 

4) changing Rule 901 (a) to clarify that authentication is a requirement for proffered evidence. 

III. Possible Amendments to Federal Rules in Light of Melendez-Diaz v. 
Massachusetts 

In Melendez-Diaz v. Massachusetts, the Supreme Court held that certificates reporting the 
results of forensic tests conducted by analysts were "testimonial" and therefore the admission of 
such a certificate (in lieu of testimony) violated the accused's right to confrontation. The Court 
reasoned that the certificates were prepared exclusively for use in a criminal trial, as substitutes for 
trial testimony, and so were testimonial within the meaning ofthe Confrontation Clause as construed 
by Crawford v. Washington. 

The Reporter prepared a memorandum for the Committee on the effect ofMelendez-Diaz on 
the constitutionality, as applied, ofthe hearsay exceptions that cover records in the Federal Rules of 
Evidence. The memorandum made the following tentative conclusions: 

1) Records fitting within the business records exception are unlikely to be testimonial, and 

3 

329 



addressing any uncertainty about the constitutional admissibility of business records in 
certain unusual cases should await more case law development. 

2) Records admissible under the public records exception are unlikely to be testimonial, 
because to be admissible under that exception the record cannot be prepared with the primary 
motivation of use in a criminal prosecution. 

3) Authenticating business and public records by certificate under various provisions in Rule 
902 is unlikely to raise constitutional concerns, because the Court in Melendez-Diaz found 
an exception to testimoniality for certificates that did nothing but authenticate a document. 
Addressing any uncertainty about the constitutionality ofthe Rule 902 provisions in criminal 
cases should await more case law development. 

4) Melendez-Diaz appears to bar the admission of certificates offered to prove the absence 
of a public record under Rule 803(10). Like the certificates at issue in Melendez-Diaz, a 
certificate proving up the absence ofa public record is prepared with the sole motivation that 
it will be used at trial as a substitute for live testimony. Lower courts after Melendez-Diaz 
have recognized that admitting a certificate of absence ofpublic record under Rule 803 (10) 
violates the accused's right to confrontation after Melendez-Diaz. 

In light of the above, the Committee discussed the possibility of an amendment to Rule 
803(10) that would correct the constitutional problem raised by Melendez-Diaz. It was suggested 
that the problem arises mostly in cases involving a) illegal reentry, in which the government must 
prove that the defendant did not have permission to re-enter, and b) firearms prosecutions, in which 
the government has to prove that a firearm was not properly licensed. 

The possible fix suggested in the Reporter's memo was to add a "notice-and-demand" 
procedure to the Rule: requiring production of the person who prepared the certificate only if the 
defendant made a pretrial demand for that production. The Court in Melendez-Diaz specifically 
approved a state version of a notice-and-demand procedure, and the Reporter's draft added the 
language from that state version to the existing Rule 803(10). 

Committee members were divided on whether to propose an amendment to Rule 803(10) that 
would add the basic notice-and-demand procedure used as an example in Melendez-Diaz. The public 
defender argued that Melendez-Diaz did not raise any substantial practical problems of compliance, 
because the parties could stipulate to the absence of a record, or the case agent could check for the 
record and then simply testify to its absence as part of that agent's overview testimony. She noted 
however that she had contacted other public defenders on the subject and found no objection to the 
addition of a notice-and-demand procedure to Rule 803(10). 

Another member questioned whether anotice-and-demand procedure would be very helpful 
in alleviating the burden ofproducing a government witness. The member predicted that defendants 
would enter such demands pro forma, and then would simply stipulate to the record once the 
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government produced the witness. But others thought that a notice-and-demand procedure would be 
helpful for at least two reasons. First, not all defendants would engage in the gamesmanship of 
making the demand solely to impose a burden on the government. Second and more important, a 
notice-and-demand procedure would at least provide predictability, because a prosecutor would 
know that the witness must be produced. The alternative - a proffered stipulation to which the 
defendant mayor may not respond does not provide the same predictability. 

Another member noted that whatever the value of a notice-and-demand procedure, the 
fundamental problem ofRule 803(1 0) is that it is unconstitutional as applied. And one ofthe primary 
goals ofthe Committee has been to propose amendments necessary to cure any constitutional defect 
in the Evidence Rules. While a notice-and-demand procedure may not have a profound practical 
impact, the fact is that it would cure the constitutional infirmity in Rule 803( 10) after Melendez-Diaz. 

The DOJ representative presented preliminary statistics indicating that Melendez-Diaz has 
imposed burdens on the government in presenting evidence of the absence ofa public record. She 
stated that the Department would welcome a notice-and-demand provision, but wished to review the 
notice-and-demand procedures that do exist to determine which version might be optimal. The 
Department does not intend to propose the so-called "subpoena procedure/' which would impose 
the burden ofproducing the wi tness on the accused rather than the government. Committee members 
recognized that the constitutionality of a subpoena procedure was doubtful after Melendez-Diaz, 
where the Court declared that the right to confrontation could not be satisfied by providing a right 
ofcompulsory process. 

At the end of the discussion, the Committee unanimously resolved to consider a proposed 
amendment to Rule 803(10) at its next meeting. The Reporter was directed to work with the Justice 
Department to review all the possible viable alternatives for a notice-and-demand procedure, 
including ones that add procedural details such as providing for continuances. The Reporter was also 
asked to consider an alternative draft that would prevent the use of Rule 803(10) when a record is 
offered by the government in a criminal case. 

IV. Crawford Developments 

The Reporter provided the Committee with a case digest ofall federal circuit cases discussing 
Crawford v. Washington and its progeny. The digest was grouped by subject matter. The goal ofthe 
digest is to allow the Committee to keep apprised of developments in the law of confrontation as 
they might affect the constitutionality of the Federal Rules hearsay exceptions. 

The Committee reviewed the memo and noted that - with the possible exception of Rule 
803(10), discussed supra nothing in the developing case law mandated an amendment to the 
Evidence Rules at this time. The Committee resolved to continue to monitor a number of important 
developments, including: 1) the Supreme Court's consideration ofMichigan v. Bryant, which may 
have an effect on the admissibility ofexcited utterances under Rule 803(2); 2) the Supreme Court's 
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consideration ofBullcoming v. New Mexico, which concerns whether certificates can be introduced 
by a witness other than the person who prepared it, and which may have an effect on the application 
of Rule 703; and 3) the case law allowing testimonial statements to be admitted not for their truth 
but for "background" or "context." 

v. Proposed Amendment to Rule 410 

During the restyling process, the American College of Trial Lawyers provided a number of 
detailed and helpful comments for improvement ofthe Resty led Rules as they were issued for public 
comment. One set of the College's comments was addressed to Rule 410, but the College noted that 
those comments called for substantive changes to the Rule. Accordingly the Committee's 
consideration of the suggested changes to Rule 410 was deferred until the restyling project was 
completed. 

At the Fall 20 I 0 meeting, the Committee considered a memorandum from Professor Broun 
and the Reporter that evaluated the changes proposed by the College. Two basic changes were 
proposed: 1) clarify that the protections of Rule 410 apply only to a party in the case in which the 
evidence is offered, i.e., that a withdrawn guilty plea is admissible if the person who entered the plea 
is only a witness and not a party in the case; and 2) provide that the protection for "withdrawn" guilty 
pleas also extends to guilty pleas that are rejected or vacated by the court. The most important 
suggestion was the one concerning guilty pleas oftestifying witnesses - the College had suggested 
that many defense counsel do not ask for such information from the government because they do 
not believe the withdrawn guilty plea of a cooperating witness would be admissible under Rule 410. 

The memorandum noted that there is som~ ambiguity in the text ofRule 410 as to whether 
it protects against admission of withdrawn guilty pleas of witnesses, as opposed to the defendant in 
the case. But the memorandum also noted that the case law, while sparse, has held uniformly that 
Rule 410 does not apply to withdrawn guilty pleas oftestifying witnesses. Likewise, all ofthe major 
treatises state that Rule 410 does not apply to the withdrawn guilty pleas of testifying witnesses. As 
to vacated and rejected guilty pleas, the case law again is sparse, but it uniformly holds that Rule 410 
does preclude admission of a vacated or rejected guilty plea of the defendant in the case. The 
reasoning is that the policy ofprotecting plea discussions is as applicable when the plea is rejected 
or vacated as it is when the plea is withdrawn. 

In discussion, both the DOJ representative and the public defender noted that they had 
surveyed others in their respective departments and found no reports of any problem in the operation 
of Rule 410 - either in general or with respect to the two suggestions made by the College. Given 
the uniformity of case law and the lack of any problem in operation of the Rule, the Committee 
unanimously resolved not to propose any amendment to Rule 410. 
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VI. Proposed Amendment to Rules 803(6)-(8) 

The restyling project uncovered an ambiguity in Rules 803(6)-(8), the hearsay exceptions for 
business records, absence of business records, and public records. Those exceptions in current form 
set forth admissibility requirements and then provide that a record meeting those requirements is 
admissible despite the fact it is hearsay "unless the source of information or the method or 
circumstances of preparation indicate lack of trustworthiness." The rules do not specifically state 
which party has the burden of showing trustworthiness or untrustworthiness. 

The restyling sought to clarify the ambiguity by providing that a record fitting the other 
admissibility requirements would satisfy the exception if "the opponent does not show that" the 
source ofinformation, etc., indicate a lack of trustworthiness. But the Committee did not submit this 
proposal as part of restyling because research into the case law indicated that the change would be 
substantive. While most courts impose the burden ofproving untrustworthiness on the opponent, a 
few courts require the proponent to prove that the record is trustworthy. Thus the proposal would 
have changed the law in at least one court, and so was substantive under the restyling protocol. 

When the Standing Committee approved the Restyled Rules, several members suggested that 
the Evidence Rules Committee consider making the minor substantive change that would clarify 
what is implicit in Rules 803(6)-(8) that the opponent has the burden of showing 
untrustworthiness. Those members believed that allocating the burden to the opponent made sense 
for a number of reasons, including: 1) the Rules' reference to a "lack of trustworthiness" suggests 
strongly that the burden is on the opponent, as it is the opponent who would want to prove the lack 
oftrustworthiness; 2) almost all the case law imposes the burden on the opponent; and 3) ifthe other 
admissibility requirements are met, the qualifying record is entitled to a presumption of 
trustworthiness, and adding an additional requirement ofproving trustworthiness would unduly limit 
these records-based exceptions. 

In discussion, some members suggested that it was better to leave the rule fuzzy on who has 
the burden as to untrustworthiness. They suggested that the determination of trustworthiness might 
be a process and a court may decide that a record is untrustworthy even if the opponent does not 
provide any evidence or argument on that subj ecL Others suggested that imposing the burden on the 
opponent might impose difficulties on opponents who may not have an opportunity to discover and 
present evidence of untrustworthiness although whatever difficulty exists is in fact already 
imposed by the predominant case law. Another member noted that there has to be a burden 
allocation; that allocation is only relevant when the evidence is in equipoise; and therefore that a 
clarification allocating the burden to the opponent in a narrow band of cases is well-justified. The 
DOJ representative noted that the Department was in favor of the change as a helpful clarification. 

After discussion, the Committee directed the Reporter to check with representatives of the 
ABA Litigation Section, the American College of Trial Lawyers, and other interested parties to 
determine whether it would be helpful to propose an amendment that would clarify that the burden 
of showing untrustworthiness is on the opponent. The Committee determined that it would revisit 
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the question ofa possible amendment at the next meeting. The Committee also determined that if 
an amendment were to be proposed to allocate the burden to the opponent, a statement should be 
included in the Committee note that the opponent, in meeting that burden, is not necessarily required 
to introduce affirmative evidence of untrustworthiness. 

VII. Proposal to Amend Rule 801(d) "Not Hearsay" Designation 

The Committee considered a public comment from Professor Sam Stonefield, suggesting 
a change to the designation of hearsay statements admissible under Rule 801(d) as "not hearsay." 
The problem is that the statements that fall under Rule 80 I(d) prior statements of testifYing 
witnesses and statements of party-opponents - do in fact fit the definition of hearsay and yet the 
Rule says that they are "not hearsay." Analytically, it would be better to call these provisions 
"hearsay exceptions" because that is what they are. (The categories were designated "not hearsay" 
because admissibility was not grounded on the kinds ofcircumstantial guarantees of reliability that 
supported the traditional hearsay exceptions. But this attempt to alleviate confusion has in fact 
caused confusion because something that is hearsay is called "not hearsay."). 

The Reporter prepared a memo on the public comment, and set out the various drafting 
alternatives, from minimal to more radical reorganization ofall the hearsay exceptions. In discussion, 
Committee members were unconvinced of the need for an amendment. They noted that there is no 
practical difference between a statement that is "not hearsay" under Rule 80 I(d) and one that is 
"hearsay but subject to an exception" under Rules 803, 804 and 807. When covered by any of these 
Rules, the statement is admissible for its truth despite the fact it is hearsay. Thus, the change would 
be a technical one. Committee members concluded that courts and litigants have become 
comfortable with referring to, e.g., statements ofparty-opponents as not hearsay, and therefore any 
marginal benefit in the proposed amendment would be outweighed by the disruption that such an 
amendment - that any amendment - would cause. The Committee determined unanimously that 
it would not propose an amendment to change the designation of Rule 801 (d) statements. 

VIII. Circuit Conflict on Rule 804(b )(1) 

The Reporter provided a memo on a circuit split that has developed in the application of the 
hearsay exception for prior testimony, Rule 804(b)(I). That Rule provides a hearsay exception for 
testimony offered against a party who, at the time it was made, had a motive and opportunity to 
develop it that was "similar" to the motive and opportunity it would have if the declarant could be 
produced for trial. The split is over the admissibility ofgrand jury testimony that is favorable to the 
accused. Some circuits have held that such favorable testimony is generally inadmissible against the 
government at trial, because the prosecutor's motive to develop such testimony is ordinarily not 
similar to what it would be at trial, given the differing operative standards ofproof at grand jury and 
trial. Other circuits have held that such testimony is admissible, noting that the respective motives 
need only be "similar" and not identical or equally intense. 

8 
334 



The Committee detennined that any attempt to amend the Rule would probably cause more 
problems than it would solve. The conflict in the cases concerns an important question, but it is a 
narrow one in the context ofRule 804(b)( 1). Any attempt to amend the Rule would also have to take 
into account the consequences for admissibility ofpreliminary hearing testimony against the accused. 
And most importantly, resolving the question ofadmissibility one way or the other would surely be 
controversial. For example, the DO] would certainly oppose any rule that made exculpatory grand 
jury testimony automatically admissible against the government, as such a rule would of necessity 
change grand jury practice by turning the questioning of every grand jury witness into a trial-like 
event. And the defense bar would correspondingly oppose any rule change that would bar the 
admission ofexculpatory grandjury testimony in the circuits where that is the law. Finally, drafting 
a solution that would cover all the nuances ofwhen exculpatory testimony might fairly be admissible 
against the government under a "similar motive" test would be extremely difficult. 

Committee members also noted that the Supreme Court has previously shown an interest in 
interpreting Rule 804(b)(1) as it applies to grand jury testimony, so it is at least possible that the 
current circuit conflict will be resolved by the Court. 

After discussion, the Committee resolved that it would continue to monitor the circuit split, 
but that it would not propose an amendment to Rule 804(b)(1) at this time. 

IX. Privilege Project 

Several years ago the Committee voted to undertake a project to publish a pamphlet that 
would describe the federal common law on evidentiary privileges. The Committee detennined that 
it would not be appropriate to propose an actual codification of all the evidentiary privileges to 
Congress. But it concluded that it could perfonn a valuable service to the Bench and Bar by setting 
forth in text and commentary the privileges that exist under federal common law. Professor Broun 
had prepared drafts of a number of privileges, but the project was put on hold given the time and 
resources required for the restyling project. 

At the meeting, Professor Broun reported on the status of the project and the Committee 
resolved that he should again take up the project and report back to the Committee with drafts and 
commentary in Spring 2011. 
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X. Next Meeting 

The Spring 2011 meeting of the Committee is tentatively scheduled for April 1 In 

Philadelphia. 

Respectfully submitted, 

Daniel J. Capra 
Reporter 
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RE: 	 Report of the Advisory Committee on Bankruptcy Rules 

I. Introduction 

The Advisory Committee on Bankruptcy Rules met on September 30 and October 1, 
2010, in Santa Fe, New Mexico, to consider a number of proposed amendments to the 
Bankruptcy Rules and Official Forms. These proposals were suggested by members of the bench 
and bar or were responsive to recent Supreme Court decisions or to earlier rule changes. The 
draft minutes of that meeting are attached to this report as Appendix A. 

The Advisory Committee is not submitting any action items to the Standing Committee at 
this meeting. At the Standing Committee's June meeting, the Advisory Committee anticipates 
submitting proposals for some rule and form amendments on which it is continuing to work, 
along with any rules and forms published for comment in August 2010 that the Advisory 
Committee approves at its spring meeting. 

This report discusses several information items, including two continuing, multi-year 
projects of the Advisory Committee. These information items are the following: 

a. the proposed rule and form amendments published for comment in August 2010; 
b. a revision of the Part VIII (appellate) Bankruptcy Rules; 
c. the Forms Modernization Project; 
d. the impact of the Supreme Court's Lanning and Schwab decisions; 
e. conforming amendment of Interim Rule 1007-1; and 
f. communication to the courts about the reduction ofa time limit in Rule 1007(a). 
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II. 	 Information Items 

A. 	 Publication of Proposed Amendments to Bankruptcy Rules and Official Forms 

At the June 20 I0 meeting, the Standing Committee authorized the publication of 
proposed amendments to Bankruptcy Rules 300 I, 7054, and 7056, and amendments to Official 
Forms 10 and 25A. It also approved for publication three new Official Forms Form 10 
(Attachment A); Form 10 (Supplement 1); and Form 10 (Supplement 2) - which were proposed 
to implement pending rule amendments addressing home mortgage claims. The deadline for the 
submission of comments on these proposals is February 16, 20 II. Thus far two comments have 
been submitted on the proposals. Public hearings on the proposals are scheduled for January 7, 
2011, in San Francisco, and February 4, 2011, in Washington, D.C. 

The Advisory Committee will consider all of the comments submitted on these proposals 
during its April 2011 meeting. The Advisory Committee anticipates that it will present these 
amendments, with any appropriate changes, to the Standing Committee at its June 2011 meeting 
for its approval and transmittal to the Judicial Conference. 

B. 	 Revision of the Bankruptcy Appellate Rules 

At its fall meeting, the Advisory Committee reviewed a partial draft of a revision of Part 
VIII of the Bankruptcy Rules. This ongoing project seeks, among other things, to adopt a clearer 
and more accessible style for the bankruptcy appellate rules, bring them into closer alignment 
with the Federal Rules of Appellate Procedure ("FRAP"), and modernize them to take advantage 
of current and future technologies for filing, transmitting, and accessing court documents. The 
Advisory Committee discussed several issues presented by the current draft, including the 
following: 

• 	 a revision of the rules to require the prompt docketing of appeals in the appellate 
court upon its receipt of the notice of appeal, rather than, as under the current 
rules, upon its receipt of the completed record; 

• 	 the appropriate procedures for electing to have an appeal heard by a district court, 
rather than a bankruptcy appellate panel, and for resolving disputes over the 
validity of an election; and 

• 	 the advantages and disadvantages of having a self-contained set of bankruptcy 
appellate rules, as opposed to rules that incorporate by reference FRAP provisions 
(similar to Part VII's incorporation of the Federal Rules of Civil Procedure). 

Discussion of the last issue revealed support by many members of the Advisory 
Committee for drafting Part VIII as a self-contained set of rules. Some members noted the 
complexity of incorporating FRAP by reference into the bankruptcy rules, since - unlike appeals 
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from a district court - there are sometimes two or three appellate courts to which an appeal may 
be taken from a bankruptcy court (district court, bankruptcy appellate panel, court of appeals). 
Other differences between bankruptcy and district court cases - such as the existence within a 
single bankruptcy case of multiple adversary proceedings, the sometimes voluminous bankruptcy 
case docket, and the parties' ability to elect an appellate forum in some cases may also 
complicate the wholesale incorporation of FRAP provisions into the Bankruptcy Rules. Other 
Committee members expressed concern about requiring bankruptcy lawyers to consult, in 
addition to Part VIII, another set of rules with which many bankruptcy practitioners may be less 
familiar than with the Civil Rules that are incorporated by reference into Part VII. Finally, some 
members noted that one of the goals of the revision project, incorporating into the bankruptcy 
appellate process the use of electronic filing technology, necessitates a departure from the 
existing FRAP provisions. 

Other Committee members voiced support for incorporating by reference in Part VIII 
existing FRAP provisions, with any necessary modifications stated. Among the other advantages 
of this approach that they pointed out are the reduction of the length and prolixity of Part VIII 
and the automatic revision of the bankruptcy appellate rules as FRAP is amended. 

In order to illustrate both approaches, Appendix B contains two revisions of proposed 
Rule 8003. The first option is based on FRAP 3 and 12(a), and it restates in adapted form much 
of the content of the two appellate rules. The second option incorporates by reference most of 
FRAP 3 and 1 2 (a) - subject to listed exceptions. Both versions rely on definitions of "appellate 
court" and "transmit" that are included in proposed Rule 800 I. 

In the spring the Advisory Committee will meet jointly with the Advisory Committee on 
Appellate Rules to obtain that committee's input on the proposed revision of Part VIII and to 
ensure that the revised bankruptcy rules and FRAP are compatible. Given the scope of the 
project and the need for careful review of both style and substance by both the Advisory 
Committee and Standing Committee, the most likely date for publication for comment of the 
proposed Part VIII revision is August 2012. 

C. Forms Modernization Project 

The Advisory Committee continues its multi·year Forms Modernization Project ("FMP"), 
which was initiated to develop recommendations both for making the bankruptcy forms more 
user· friendly and less error-prone and for taking better advantage of modem information 
technology. 

Next spring the FMP will begin testing with various groups a bankruptcy filing package 
for individual debtors. Initial drafts of most of the forms in the filing package have been 
completed or will be completed by the end of201O. The project's goal is to incorporate the 
feedback from the testing phase and to present parts of the filing package to the Advisory 
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Committee at its fall 2011 and spring 2012 meetings so that the package will be on track to be 
presented to the Standing Committee for its approval of an August 2012 publication date. 

As part of the prepublication testing phase, the FMP will identify and solicit 
feedback from representatives of professional organizations, software providers, a group 
of career law clerks, a group of "occasional" attorney filers, and lay people. At the same 
time, the project will finish drafts of the remaining forms for individuals and will begin 
drafting forms for businesses so that a second group of forms may be considered for pUblication 
in August 2013. 

The Advisory Committee's Subcommittee on Forms leads the project with assistance 
from representatives from the Advisory Committee, the Bankruptcy Judges Advisory Group, the 
Bankruptcy Clerks Advisory Group, the CMlECF NextGen Project, the Federal Judicial Center, 
the United States Trustee Program, and bankruptcy administrators. 

D. Impact of the Supreme Court's Lanning and Schwab Decisions 

At its fall meeting, the Advisory Committee considered the impact of two Supreme Court 
decisions from last Term Hamilton v. Lanning, 130 S. Ct. 2464 (2010), and Schwab v. Reilly, 
130 S. Ct. 2652 (2010). 

Lanning concerned the calculation of a chapter 13 debtor's "projected disposable 
income," which under § 1325(b)(1) of the Bankruptcy Code the debtor's plan may be required to 
devote to payment of unsecured claims. The Court rejected a purely "mechanical" approach to 
the calculation that considers only the debtor's average monthly income for the six months before 
bankruptcy. The Court instead adopted a "forward-looking" approach that allows consideration 
of changes in the debtor's income and expenses that have occurred before confirmation or are 
virtually certain to occur afterward. Because Form 22C1 calculates disposable income for above
median-income debtors - following the Code definition of "disposable income" - based only on 
information about the debtor's prebankruptcy average income and current expenses, the Advisory 
Committee considered whether the form should be amended. 

The Committee tentatively approved adding a question to Form 22C in which above
median-income chapter 13 debtors would list any changes in the income and expenses reported 
on the form that have already occurred or are virtually certain to occur during the 12 months 
following the filing of the petition. The same time frame for reporting anticipated changes is set 
out in § 52 1 (a)(l)(vi) of the Code and is included in Schedules I and J (Current Income and 
Current Expenditures ofIndividual Debtor(s)). 

Official Form 22C is the Chapter 13 Statement of Current Monthly Income and 
Calculation of Commitment Period and Disposable Income. 

I 
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In Schwab the Supreme Court held that an objection under § 522(l) of the Bankruptcy 
Code and Rule 4003 is not required in order for a trustee to limit the value of a debtor's 
exemption claim to the amount of the exemption stated by the debtor, even when the debtor 
values the exempted property at the same amount as the exemption. The Court reasoned that the 
debtor's listing of the claimed exemption and the value of the property in the same amount did 
not put the trustee on notice that the debtor was claiming as exempt the full fair market value of 
the property, whatever that value turned out to be. The Committee considered whether Official 
Form 6, Schedule C (Property Claimed as Exempt) should be revised as a result ofSchwab. 

The Advisory Committee tentatively agreed to amend Schedule C to permit the debtor to 
state an intention to exempt "the full fair market value of the property" in a manner that would 
put the trustee on notice of the need to object if the trustee believes the value of the property 
exceeds the allowed exemption amount. Subsequent to the fall meeting, the Consumer and 
Forms Subcommittees have considered draft language for the amendment. 

If approved by the Advisory Committee at its spring meeting, the Standing Committee 
will be asked to approve the amendments to Form 22C and Schedule C for publication for 
comment in August 2011. 

E. Conforming Amendment of Interim Rule 1007-1 

In a memorandum dated December 5, 2008, the Director of the Administrative Office 
transmitted to district and bankruptcy courts the recommendation of the Executive Committee of 
the Judicial Conference that these courts adopt by local rule or standing order Interim Bankruptcy 
Rule 1007-1, which implemented the National Guard and Reservists Debt Relief Act of2008. 
The Act excludes certain members of the National Guard and Reserves from means testing in 
chapter 7 bankruptcy cases. Because the Act took effect 60 days after enactment and applies only 
to bankruptcy cases that are begun in the three-year period beginning December 19,2008, it was 
implemented by an interim rule, rather than by an amendment of Rule 1007. 

Interim Rule 1007-1 includes time deadlines contained in Bankruptcy Rule 1007. One of 
those deadlines was amended effective December 1,2010. The amendment to Rule I007(c) 
extended the time to file the statement of completion of a course in personal financial 
management in a chapter 7 case filed by an individual debtor from 45 days after the first date set 
for the meeting of creditors to 60 days after the first date set for the meeting. In response to this 
amendment, the chairs of the Standing Committee and the Advisory Committee sent a 
memorandum on November 4,2010, advising courts that had adopted Interim Rule 1007-1 of the 
need to revise the interim rule's deadline for filing the statement of completion, consistent with 
the December 1, 2010, change to that time period in Rule 1007. The same procedure was 
recommended when other deadlines in Rule 1007 were revised in 2009. 
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F. Communication to Bankruptcy Courts About Reduction of a Time Limit in Rule 
1007(a) 

On December 1, 2010, Rule 1 007( a)(2) was amended to reduce from 14 to 7 days the 
time for a debtor in an involuntary case to file a list ofcreditors' names and addresses. During 
review of the amendment by Congress, House Judiciary Committee staff members expressed 
concern that some involuntary debtors might be unaware of this change. Although involuntary 
bankruptcy cases are extremely rare, the Administrative Office, in consultation with the chairs of 
the Standing and Advisory Committees, agreed to take action in response to the expressed 
concern. A communication to bankruptcy courts from the Director of the Administrative Office 
about the amendments that took effect on December 1 highlighted this timing change and pointed 
out the court's authority to extend the deadline for cause. The memorandum noted that a failure 
to meet the new deadline due to a lack of knowledge about the amendment might be an 
especially appropriate ground for an extension during the first six months after the effective date 
of the shorter time limit. 
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November 4,2010 

MEMORANDUM 

To: 

From: 

Judge Eugene R. Wedoff -"-L"'~t...I' "'.:::::::::~~~~ 
Chair, Advisory Committee on 

RE: 	 AMENDMENT TO INTERIM BANKRUPTCY RULE 1007-1 EFFECTIVE 

DECEMBER 1,2010 (IMPORTANT INFORMATION) 

In a memorandum dated December 5, 2008, the Director of the Administrative 
Office transmitted to you the recommendation of the Executive Committee, acting on 
behalf of the Judicial Conference, to adopt by local rule or standing order Interim 
Bankruptcy Rule 1007-1, which implemented the National Guard and Reservists Debt 
Relief Act of 2008. The Act excludes certain members of the National Guard and 
Reserves from means testing in chapter 7 bankruptcy cases that are begun in the 
three-year period beginning December 19,2008. 

Interim Rule 1007-1 included time deadlines contained in Bankruptcy Rule 1007. 
One of those deadlines will be amended effective December I, 20 I 0 unless Congress acts 
to the contrary. The amendment will extend the time to file the statement of completion 
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of a course in personal financial management in a chapter 7 case filed by an individual 
debtor from 45 days after the first date set for the meeting of creditors to 60 days after the 
first date set for the meeting. If your district adopted Interim Rule 1007-1, the deadline 
for filing the statement of completion should be revised effective December 1, 2010, 
consistent with the change to the time in Rule 1007. The same procedure was 
recommended when other deadlines in Rule 1007 were revised last year. 

A copy of revised Interim Rule 1007-1 is distributed with this memorandum. 
Effective December 1,2010, revised Interim Rule 1007-1 will also be posted on the 
"Rules and Forms In Effect" page of the courts' public website at: 
http://www .usco urts. gov IRuie sAn dPo licies/F edcralR ulemakin g/RuIesAndF orm s.aspx. 

Ifyou have any questions about these amendments, please call or e-mail either of 
us or call Peter G. McCabe, Assistant Director for the Office of Judges Programs, at 
202-502-1800 or Scott Myers, Attorney, Bankruptcy Judges Division, at 202-502-1900. 

Attachment 

cc: 	 District Court Executives 
Clerks, United States District Courts 
Clerks, United States Bankruptcy Courts 
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Interim Rule 1007-1.1 Lists, Schedules, Statements, and Other Documents; Time 

Limits; Expiration of Temporary Means Testing Exdusion2 


I ***** 


2 (b) SCHEDULES, STATEMENTS, AND OTHER DOCUMENTS 


3 REQUIRED. 


4 ***** 


5 (4) Unless either: (A) § 707(b )(2)(D)(i) applies, or (B) § 


6 707(b )(2)(D)(ii) applies and the exclusion from means testing granted therein extends 


7 beyond the period specified by Rule 1017( e), 


8 an individual debtor in a chapter 7 case shall file a statement of current monthly 


9 income prepared as prescribed by the appropriate Official F onn, and, if the current 


10 monthly income exceeds the median family income for the applicable state and 


II household size, the infonnation, including calculations, required by § 707(b), 


12 prepared as prescribed by the appropriate Official Fonn. 


13 ***** 


I Interim Rule 1007-1 was adopted by the bankruptcy courts to implement the National 
Guard and Reservists Debt Relief Act of2008, Public Law No: 110-438. The Act, which 
provides a temporary exclusion from the application of the means test for certain members of the 
National Guard and reserve components of the Anned Forces, applies to bankruptcy cases 
commenced in the three-year period beginning December 19, 2008. 

2 Incorporates (I) time amendments to Rule 1007 which took effect on December 1, 2009, 
and (2) an amendment, effective December I, 2010, which extended the time to file the statement 
ofcompletion ofa course in personal financial management in a chapter 7 case filed by an 
individual debtor. 
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14 (c) TIME LIMITS. In a voluntary case, the schedules, statements, and other 

15 documents required by subdivision (b)(l), (4), (5), and (6) shall be filed with the 

16 petition or within 14 days thereafter, except as otherwise provided in subdivisions 

17 (d), (e), (t), (h), and (n) of this rule. In an involuntary case, the list in subdivision 

18 (a)(2), and the schedules, statements, and other documents required by subdivision 

19 (b)(1) shall be filed by the debtor within 14 days of the entry of the order for relief 

20 In a voluntary case, the documents required by paragraphs (A), (C), and (D) of 

21 subdivision (b )(3) shall be filed with the petition. Unless the court orders otherwise, 

22 a debtor who has filed a statement under subdivision (b)(3)(B), shall file the 

23 documents required by subdivision (b)(3)(A) within 14 days of the order for relief. 

24 In a chapter 7 case, the debtor shall file the statement required by subdivision (b )(7) 

25 within 45- 60 days after the first date set for the meeting of creditors under § 341 of 

26 the Code, and in a chapter 11 or 13 case no later than the date when the last payment 

27 was made by the debtor as required by the plan or the filing of a motion for a 

28 discharge under § I 14 1 (d)(5)(B) or § 1328(b) of the Code. The court may, at any 

29 time and in its discretion, enlarge the time to file the statement required by 

30 subdivision (b )(7). The debtor shall file the statement required by subdivision (b)(8) 

31 no earlier than the date of the last payment made under the plan or the date of the 

32 filing ofa motion for a discharge under §§ I 141 (d)(5)(B), 1228(b), or 1328(b) ofthe 

33 Code. Lists, schedules, statements, and other documents filed prior to the conversion 

34 of a case to another chapter shall be deemed filed in the converted case unless the 

35 court directs otherwise. Except as provided in § 1116(3), any extension of time to 
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36 file schedules, statements, and other documents required under this rule may be 

37 granted only on motion for cause shown and on notice to the United States trustee, 

38 any committee elected under § 705 or appointed under § 1102 of the Code, trustee, 

39 examiner, or other party as the court may direct. Notice of an extension shall be 

40 given to the United States trustee and to any committee, trustee, or other party as the 

41 court may direct. 

42 * * * * * 

43 (n) TIME LIMITS FOR, AND NOTICE TO, DEBTORS TEMPORARILY 

44 EXCLUDED FROM MEANS TESTING. 

45 (1) An individual debtor who is temporarily excluded from means testing 

46 pursuant to § 707(b )(2)(D)(ii) of the Code shall file any statement and calculations 

47 required by subdivision (b)(4) no later than14 days after the expiration of the 

48 temporary exclusion if the expiration occurs within the time specified by Rule 

49 1017( e) for filing a motion pursuant to § 707(b )(2). 

50 (2) If the temporary exclusion from means testing under § 707(b )(2)(D)(ii) 

51 tenninates due to the circumstances specified in subdivision (n)(1), and ifthe debtor 

52 has not previously filed a statement and calculations required by subdivision (b)( 4), 

53 the clerk shall promptly notify the debtor that the required statement and calculations 

54 must be filed within the time specified in subdivision (n)(l). 
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COMMITTEE NOTE 

This rule is amended to take account of the enactment of the National 
Guard and Reservists Debt Relief Act of2008, which amended § 707(b)(2)(D) of 
the Code to provide a temporary exclusion from the application of the means test 
for certain members of the National Guard and reserve components of the Armed 
Forces. This exclusion applies to qualifying debtors while they remain on active 
duty or are performing a homeland defense activity, and for a period of 540 days 
thereafter. For some debtors initially covered by the exclusion, the protection 
from means testing will expire while their chapter 7 cases are pending, and at a 
point when a timely motion to dismiss under § 707(b )(2) can still be filed. Under 
the amended rule, these debtors are required to file the statement and calculations 
required by subdivision (b)( 4) no later than 14 days after the expiration of their 
exclusion. 

Subdivisions (b)(4) and (c) are amended to relieve debtors qualifying for 
an exclusion under § 707(b)(2)(D)(ii) from the obligation to file a statement of 
current monthly income and required calculations within the time period specified 
in subdivision (c). 

Subdivision (n)(I) is added to specify the time for filing of the information 
required by subdivision (b )(4) by a debtor who initially qualifies for the means 
test exclusion under § 707(b)(2)(D)(ii), but whose exclusion expires during the 
time that a motion to dismiss under § 707(b)(2) may still be made under Rule 
10 17(e). If, upon the expiration of the temporary exclusion, a debtor has not 
already filed the required statement and calculations, subdivision (n)(2) directs the 
clerk to provide prompt notice to the debtor of the time for filing as set forth in 
subdivision (n)(I). 
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MEMORANDUM 

To: 	 All United States Judges 

Circuit Executives 

Federal Public/Community Defenders 

District Court Executives 

Clerks, United States Courts 

Chief Probation Officers 

Chief Pretrial Services Officers 

Senior Staff Attorneys 

Chief Preargument/Conference Attorneys 

Bankruptcy Administrators 

Circuit Librarians 


From: 	 James C. Duff &-- e.)l1 
RE: 	 AMENDMENTS TO THE FEDERAL RULES OF PRACTICE AND PROCEDURE 

(IMPORTANT INFORMATION) 

Congress has taken no action on the amendments to the Federal Rules of Appellate, 

Bankruptcy, Civil, and Criminal Procedure, and the Federal Rules of Evidence, approved by 

the Supreme Court on April 28, 2010. Under the Rules Enabling Act, 28 U.S.C. § 2072, 

the following amendments to the rules will take effect on December 1, 2010: 


Appellate Rules 1,4, and 29, and Appellate Form 4; 

Bankruptcy Rules 1007, 1014, 1015, 1018, 1019,4001,4004,5009,7001, 

and 9001, and new Rule 5012; 

Civil Rules 8, 26, and 56, and Illustrative Civil Form 52; 

Criminal Rules 12.3,21, and 32.1; and 

Evidence Rule 804. 
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2Amendments to the Federal Rules of Practice and Procedure 

Under 28 U.S.C. § 2074(a) and the April 28, 20 I 0, Supreme Court orders, the 
amendments will govern all proceedings commenced on or after December I, 20 I 0, and all 
proceedings then pending "insofar as just and practicable." 

The text of the amended rules and extensive supporting documentation can be found 
on the Judiciary's Federal Rulemaking website at: http://www.uscourts.gov/RulcsAnd 
Policies/FederaIRulemaking/Overview.aspx. The amendments were mailed to you earlier 
this year as part of House Documents 111-110, Ill-Ill, 111-112, 111-113, and 111-114. In 
addition, pamphlets containing the rules as amended will be sent to you as soon as they 
become available from the Government Printing Office. 

Please note that amendments to several Bankruptcy Rules affect filing time periods 
in ways unrelated to the 2009 time-computation amendments. These amended filing 
requirements appear in Rule 1007(c) (which adds time) and in Rules 1019(2)(B), 5009, 
and 5012 (which create new filing periods). Additionally, an amendment to 
Rule 1007(a)(2) reduces from 14 days to 7 days the time for a debtor in an involuntary 
case to file a list of creditors' names and addresses. A court may extend the time to file 
the list if a debtor shows cause, which may include a failure to meet the new deadline from 
lack of knowledge about the amendment, especially within the first six months after the 
shorter period becomes effective. 

Ifyou have any questions about the status of any of the amendments, please contact 
Peter G. McCabe, Assistant Director for Judges Programs, or James Ishida, Senior 
Attorney, Office of Judges Programs, at (202) 502-1800. 
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ADVISORY COMMITTEE ON BANKRUPTCY RULES 

Meeting of September 30 - October 1,2010 


Santa Fe, New Mexico 

(DRAFT MINUTES) 

The following members attended the meeting: 

District Judge Laura Taylor Swain, Chair 

Circuit Judge Sandra Segal Ikuta 

District Judge Karen Caldwell 

District Judge David Coar 

Bankruptcy Judge Arthur L Harris 

Bankruptcy Judge Elizabeth L. Perris 

Bankruptcy Judge Eugene R. Wedoff 

Bankruptcy Judge Judith H. Wizmur 

Professor Edward R. Morrison 

Dean Lawrence Ponoroff 

Michael St. Patrick Baxter, Esquire 

J. Christopher Kohn, Esquire 
J. Michael Lamberth, Esquire 

David A. Lander, Esquire 

John Rao, Esquire 


The following persons also attended the meeting: 

Professor S. Elizabeth Gibson, reporter 
District Judge Lee H. Rosenthal, chair of the Committee on Rules of Practice and 

Procedure (Standing Committee) 

District Judge James A. Teilborg, liaison from the Standing Committee 

District Judge Joan Humphrey Lefkow, liaison from the Committee on the 


Administration of the Bankruptcy System (Bankruptcy Committee) 

Professor Daniel Coquillette, reporter of the Standing Committee 

Mark Redmiles, Deputy Director, Executive Office for U.S. Trustees (EOUST) 

Lisa Tracy, Counsel to the Director, EOUST 

James J. Waldron, Clerk, U.S. Bankruptcy Court for the District ofNew Jersey 

John Rabiej, Administrative Office of the U.S. Courts (Administrative Office) 

James Ishida, Administrative Office 

James H. Wannamaker, Administrative Office 

Stephen "Scott" Myers, Administrative Office 

Molly Johnson, Federal Judicial Center 

Elizabeth Wiggins, Federal Judicial Center 

Philip S. Corwin, Butera & Andrews 


The following summary ofmatters discussed at the meeting is written in the order of the 
meeting agenda unless otherwise specified, not necessarily in the order actually discussed. It 
should be read in conjunction with the agenda materials and other written materials referred to, 
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all of which are on file in the office of the Secretary of the Standing Committee. 

An electronic copy of the agenda materials, other than materials distributed at the 
meeting after the agenda was published, is available at 
http://www.uscourts.gov/RulesAndPolicies/FederaIRulemaking/ResearchingRules/Reports.aspx 
Votes and other action taken by the Committee and assignments by the Chair appear in bold. 

Introductory Items 

1. 	 Greetings and Introduction of new chair, Judge Wedoff, new committee member, 

Professor Morrison, and new liaison, Judge Lefkow; acknowledgment of the service of 

Judge Coar, and Dean Ponoroff. 


The Chair welcomed Judge Wedoff as the incoming chair and Professor Morrison as the 
Committee's newest member. She also welcomed new liaisons from the Bankruptcy Committee, 
Judge Joan Humphrey Lefkow, and from the FJC, Ms. Molly Johnson. She thanked outgoing 
members Judge David Coar and Dean Lawrence Ponoroff for their service. 

The Chair also asked for a moment of silence to honor Francis Szczebak, former chief of 
the Bankruptcy Judges Division, who unexpectedly passed away on Saturday, September 18, 
2010. 

2. 	 Approval of minutes of New Orleans meeting of April 29-30, 2010. 

The New Orleans minutes were approved with minor changes noted by Judge Wedoff 
and Mr. Kohn. 

3. 	 Oral reports on meetings of other committees. 

(A) 	 June 2010 meeting of the Committee on Rules of Practice and Procedure. 

The Reporter said that all recommendations from the Committee were accepted with a 
minor wording change to Rule 7056. The Chair added that so far only one comment has been 
received on the rules published for comment, and she noted that the hearing dates, if needed, 
would be January 7 in San Francisco and February 4 in Washington D.C. 

(B) 	 June 2010 meeting of the Committee on the Administration of the Bankruptcy 
System. 

The Chair gave the report. She said the primary topic of interest for this Committee was 
the Bankruptcy Committee's support of the current judgeship bill. Based on the results of the 
last additional needs survey conducted in 2008, the judiciary submitted a request to Congress for 
13 additional bankruptcy judgeships, conversion of22 existing temporary judgeships to 
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permanent status, and extension of two temporary judgeships. She said that one bill 
incorporating the bankruptcy judgeship requests has passed the House, and has been reported 
favorably by the Senate Judiciary Committee. She said another judgeship bill, which included an 
Article III judgeship request as well as the bankruptcy judgeship request, has also been reported 
favorably by the Senate Judiciary Committee. The Chair said both bills await Senate floor 
action. 

(C) Upcoming Meeting of the Advisory Committee on Civil Rules. 

Judge Wedoff said that although the Civil Rules Committee has not met since this 
Committee's last meeting, it did hold its conference on the civil rules and the cost of litigation at 
Duke Law School in May, and that it would discuss that conference at its meeting this fall. 

(D) Upcoming October 2010 meeting of the Advisory Committee on Evidence. 

Judge Caldwell said that at its next meeting, the Evidence Committee will consider 
changes to its restyled rules suggested by the Standing Committee. 

(E) Upcoming October 2010 meeting ofthe Advisory Committee on Appellate Rules. 

The Reporter said that at its next meeting the Appellate Rules Committee will be 
considering Rule 6 and direct bankruptcy appeals to circuit courts. She said that this Committee 
will work closely with the Appellate Rules Committee concerning the proposed revisions to Part 
VIII Rules, and that the two Committees will overlap their meetings this spring in San Francisco. 

(F) Bankruptcy CMlECF Working Group and the CMlECF NextGen Project. 

Judge Perris reported on the work of the CMlECF Working Group and the CMlECF 
NextGen Project in the context of her report on the work of the Forms Modernization Project at 
Agenda Item 11. 

(G) Progress report from the Sealing Committee. 

The Reporter said that the Sealing Committee has completed its work. She said that the 
Committee found very few instances where entire cases are sealed and it concluded that there is 
no need for new national rules regarding sealing. 

(H) Progress report from the Privacy Committee. 

The Reporter said that the Privacy Committee has concluded that existing rules seem to 
adequately protect privacy and it does not plan to recommend any rule changes. She said that it 
did recommend, however, that the FJC conduct random annual reviews of files to check for party 
compliance with the rules and to make sure privacy identifiers are being redacted. It will also 
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recommend more education about the redaction rules to make sure parties are not unnecessarily 
seeking information that will later need to be redacted, and it will ask the AO to monitor 
technology advances that will assist in identifying information that should be redacted. 

Subcommittee Reports and Other Action Items 

4. Report by the Subcommittee on Consumer Issues. 

(A) Recommendations concerning Suggestion (09-BK-H) by Judge Margaret 
Dee McGarity and Suggestion (09-BK-N) by Judge Michael E. Romero (both on 
behalf of the Bankruptcy Judges Advisory Group) to amend Rule 3007(a) to 
provide for disposition of objections to claims by negative notice and to clarify 
the proper method of serving objections to claims. 

Judge Wedoff said that the Subcommittee supported Judge McGarity's suggestion to 
clarify that Rule 3007(a) allows a negative notice procedure for objections to proofs of claim. 
He said that the Subcommittee was prepared to recommend amending the rule (to allow for 
negative notice) at the last committee meeting, but withdrew its recommendation to consider 
Judge Romero's related observation that the rules are unclear as to whether Rule 3007 governs 
service of an objection to claim, or just notice of the objection and hearing date. 

After discussing the suggestions, the Subcommittee recommended amending Rule 
3007(a) as set forth in the materials to clarify that an objection may be granted after notice and 
an opportunity for a hearing (i.e., on negative notice). The Subcommittee also concluded that 
except for the federal government, service of an objection to claim should be allowed to be made 
on the name and address provided by the creditor on the proof of claim, and therefore 
recommended amending the rule as set forth in the materials to clarify that Rule 3007 governs 
both service and notice of objections to claim. 

In discussing the Subcommittee's recommendation, one member pointed out that Rule 
7004(h) contains detailed service requirements concerning insured depository institutions that are 
applicable in adversary proceedings and in contested matters. Because an objection to a claim is 
a contested matter, he thought either Rule 7004(h) would need a carve-out for claims objections, 
or that the proposed change to Rule 3007(a) would need a carve-out for objections to claims filed 
by insured depository institutions. The member said additional research might be needed before 
the Committee took a vote, however, because he thought that Rule 7004(h) was added by 
congress. Several members suggested that the Subcommittee research the issue to ensure that 
the proposed change would not make the rule inconsistent with any congressional enactment. 

Two members questioned the Subcommittee's decision to shorten the response time from 
30 to 21 days, and suggested that if a multiple of seven days is preferred that it be 28 days. 
Another member questioned why the rule allowed for local variation with respect to the 
shortened time period. Judge Wedoffresponded that the Subcommittee thought that a default 
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period of30 days (or 28) was longer than needed, but noted that the rule allowed for a longer 
period if necessary. He said that local variation was already widespread under the current rule 
and seemed to be working well. After additional discussion, the Committee voted to approve 
the negative notice provision. It asked the Subcommittee to recommend in the spring 
whether a carve-out is needed for federal deposit institutions, and to consider further 
whether the response time period should be 21,28 or 30 days. 

(B) Recommendation concerning Suggestion (09-BK-J) by Judge William F. 
Stone, Jr., to amend Rules 9013 and 9014 to require that the caption ofa motion 
that initiates a contested matter set forth the name ofevery person whose interests 
would be directly affected by the relief sought. 

Judge Wedoff said that the Subcommittee carefully considered Judge Stone's suggestion 
during its August 2 conference call, and that it recommends the Advisory Committee take no 
further action on the suggestion. He said that in the early 1980s many bankruptcy courts 
required (as Judge Stone suggests) that motions be captioned similar to Official Form 16B, 
requiring respondents' names as well as a motion number. The courts also organized the 
motions, responses, and subsequent papers in separate motions folders, rather than in the case 
file. The practice was largely abandoned as unnecessary and burdensome, however, after the 
courts' electronic docketing systems such as BANCAP and NIBS became sophisticated enough 
to link motions and related papers on the docket. 

Given the widespread abandonment of this type of caption, the Subcommittee 
recommended that any decision to require naming the parties in the caption of certain motions be 
left to local courts. The Subcommittee also thought that Judge Stone's concerns were addressed 
in part by Official Form 20A, Notice of Motion or Objection. The form contains a clear warning 
in bold lettering that the recipient's rights are at risk and directs the recipient to talk with an 
attorney and file a response within a specified time period. 

One member said that requiring the respondent's name in the caption could be helpful if 
that meant it would also be reflected in the docket. But Mr. Wannamaker said that the docket is 
not controlled by rule, and that motion captions are not necessarily reflected on the docket. He 
said there are standard dictionary events such as "objection to claim" but that it's up to the filing 
attorney to decide how much detail to add to the docket event. Another member said that the 
docket is meant to be transactional, and that too much detail would make the transactional 
information harder to find. A motion to take no further action carried without objection. 

(C) Recommendation concerning Suggestion (09-BK-I) by Dana C. McWay 
(on behalf of the Next Generation Bankruptcy CMlECF Clerk's Office Functional 
Requirements Group) to amend Rule 1007(b)(7) to allow providers of personal 
financial management courses to file statements of individual chapter 7 and 
chapter 13 debtors' completion of the course. 
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Judge Wedoff said that Dana Mc Way, the clerk of the Bankruptcy Court for the Eastern 
District of Missouri, submitted suggestion 09-BK -Ion behalf of the NextGen Clerk's Office 
Functional Requirements Group ("FRG"). He said that the FRG proposes that approved 
providers of personal financial management courses be allowed to notify the court of the debtor's 
completion of the course, rather than requiring - as Rule 1 007(b )(7) now does - the debtor to file 
Official Form 23. Judge Wedoff said that Subcommittee agreed with the suggestion for 
permissive filing by providers - so long as the debtor retained ultimate filing responsibility. The 
Subcommittee therefore recommended that Rule I 007(b )(7) and the preface and instructions to 
Form 23 be amended as set forth in the agenda materials. 

In discussing the suggestion, one member recommended a change to the committee note, 
on page 103, so that the second sentence reads: "Course providers approved under § 111 of the 
Code may be permitted to file this notification ... ". The Committee approved the proposed 
change to Rule 1007(b)(7), as set forth on page 103 of the materials and with the proposed 
change to the committee note. It recommended that the rule change be published for 
comment in August 2011. It also approved the related changes to B23, to be published for 
comment in August 2012. 

(D) Recommendation concerning Comment (09-BK-032) by attorney William 
1. Neild that Official Forms 22A and 22C be revised to allow individual debtors 
to deduct expenses for telecommunication services to the extent they are 
necessary for the production of income and not reimbursed by the debtor's 
employer. 

Judge Wedoff said that the Subcommittee agreed that the Forms 22A and 22C do not 
currently allow employed individuals to deduct business expenses. The Internal Revenue 
Manual, however, allows the deduction ofextra telecommunication expenses if they are incurred 
for the production of income. The Subcommittee therefore recommends a change to line 32 of 
Form 22A and 37 ofForm 22C, as shown on page 108 of the materials. Because the change is 
small, the Subcommittee recommends that the change be held in the bullpen until other changes 
to the forms are recommended. The recommendation was approved without objection. 
[Note, as a result of the recommendation at Agenda Item SA below, the Committee 
recommended publishing the proposed telecommunication changes in August 2011]. 

5. Joint Report by the Subcommittee on Consumer Issues and the Subcommittee on Forms. 

(A) Report on what changes, if any, should be made in Official Form 22C as a 
result of the Supreme Court's decision in Hamilton v. Lanning, 130 S. Ct. 2464 
(2010), in which the Court rejected a purely "mechanical" approach to the 
calculation ofa chapter 13 debtor's projected disposable income under 11 U.S.c. 
§ 1325(b)(1) 

The Reporter said that under Lanning, the debtor's Current Monthly Income ("CMI") is 
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the presumptive starting point of calculating "Projected Disposable Income" (POI), but that in 
unusual cases, the bankruptcy court can taking into account known or virtually-certain-to-occur 
changes to income and expenses. 

The Reporter said that in considering Lanning the main concern of the Consumer and 
Forms Subcommittees (the Joint Subcommittee) was whether to change Official Form 22C, 
and/or Schedules I and J, to require the debtor to report changes in income (and by analogy 
expenses) that were likely to occur during the applicable commitment period of the chapter 13 
plan. She said that a majority of the Joint Subcommittee supported the recommendation at page 
116 of the materials, which added a new line 61 to Form 22C. 

The Joint Subcommittee's recommended amendment to Form 22C would require above
median debtors to report any change in income that has occurred or is virtually certain to occur 
during the applicable commitment period (three to five years). The Reporter explained that in 
making its recommendation, the Joint Subcommittee had to resolve several issues that the 
Lanning decision does not clearly address: (I) whether all chapter 13 debtors, or just above
median debtors, should be required/allowed to report known or virtually-certain-to-occur 
changes to income; (2) whether a similar approach should be taken with respect to expenses; (3) 
given that above-median-income debtors report some expense deductions based on IRS 
standards rather than actual expenses, whether changes to actual expenses matter; (4) whether the 
form should provide some guidance regarding "known or virtually certain" changes by limiting 
requested disclosure to those changes likely to happen in limited time period after the form is 
completed, such as six months or a year; (5) if only above-median debtors - whose expenses are 
determined under IRS standards - are required to completed proposed line 61, should below
median debtors, whose actual income and expenses are used in computing disposable income, be 
required to provide similar information about projected changes on Schedules I and 1. 

(l) Should the proposed change to Form 22C be limited to above-median debtors? 

Judge Wedoff explained that CMI has three roles in chapter 13: (i) determination of the 
applicable commitment period - five years fGr above median debtors and three years for below 
median debtors; (ii) how expenses are calculated - using IRS standards for above-median 
debtors, and judicially determined standards for below-median debtors; and (iii) to calculate 
disposable income for above-median debtors. He said the Joint Committee's proposal was 
limited to above-median debtors because as currently designed Form 22C only calculates 
disposable income for above-median debtors (by subtracting IRS standards from CMI). 
Calculating expenses for below-median debtors would complicate Form 22C, and he 
recommended that if the Committee determined that Lanning required form changes for below
median debtors, such changes be made to Schedules I and 1. 

(2) Should changes in expenses be addressed? 

The Reporter explained that because the issue in Lanning concerned changes in income, 
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that the opinion's discussion of changes in expenses was dicta. The Joint Committee concluded, 
however, that it doesn't make sense to address known or virtually certain changes in income 
without also addressing similar changes in expenses. 

(3) Given that IRS standards are used for many of the expenses reported by above
median debtors, how should reporting changes in actual expenses be handed? 

The Subcommittee's recommended that the debtor list changes to the actual expenditures 
reported in Part IV that are virtually certain to occur during the applicable commitment period. 
With respect to the amounts reported in Part IV that are determined by the IRS national and local 
standards, only changed amounts that result from changed circumstances in the debtor's life
such as the addition of a family member or the surrender ofa vehicle - should be reported. 

(4) Over what time period should the forms request changes? 

Without elaboration, Lanning considers changes that have happened by the time of 
confirmation or are virtually certain to happen. The Joint Subcommittee's recommended 
amendment would require reporting any change that is virtually certain to change during the 
commitment period, which for above-median debtors is generally five years. Some members 
were in favor of a shorter time period, while others thought that the phrase "virtually certain" is 
inherently self-limiting, and that putting a time limit in the form doesn't add any clarity. One 
member suggested a one-year forward-looking time frame because 11 U.S.C. § 52 1 (a)(l)(vi) 
already requires the debtor to report changes in income and expenses that are reasonably 
anticipated to occur a year after the petition is filed. 

(5) Should Schedules I and J be changed in addition to or instead of changing Form 22C 
to account for Lanning? 

Some members thought changes to Form 22C could be avoided because Schedules I and 
J already require reporting actual income and expenses as of the petition date (which would pick 
up changes that "have occurred" as of the petition date), and also require the debtor to report any 
changes to income and expenses "reasonable anticipated to occur" within a year of the filing of 
the form. Other members said that even if anticipated changes are reported on Schedules I and J, 
that information would still need to be transferred to Form 22C to determine plan feasibility, 
because PDI for above-median debtors requires using IRS categories for some expenses. Also 
Form 22C does not include some categories of the debtor's income, such as social security 
income. The Committee voted 6 to 4 in favor of addressing Lanning in Form 22C instead of 
Schedules I and J. 

After additional discussion, the Committee voted without objection to require that 
only above-median debtors be required to disclose changes in income and expenses that 
have occurred or are "virtually certain to occur" within one year of the petition date. Thus 
the Committee voted to recommend publishing for comment in August 2011 the 
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Subcommittee's proposed line 61, as set out at pages 114-15 ofthe materials, with the 
following change: the phrase "during your applicable commitment period" was replaced 
with "during the 12-month period following the date ofthe filing of your petition." 

(B) Report on what changes, if any, should be made in Schedule C (Official 
Form 6C) as a result of the Supreme Court's decision in Schwab v. Reilly, 130 S. 
Ct. 2652 (20 I 0), in which the Court dealt with the extent of a claimed exemption. 

The Reporter explained that in Schwab the Supreme Court held that an objection under 
§ 522(1) of the Bankruptcy Code and Fed. R. Bankr. P. 4003 is not required in order for a trustee 
to challenge the debtor's valuation of exempt property and thereby permit the estate to recover 
any value exceeding the claimed exemption amount. She said that the Joint Subcommittee 
considered several possible changes to Schedule C in response to Schwab but had not reached a 
consensus. Instead, it settled on three alternatives for the Committee to consider. 

Alternative A. No change is needed because the Schwab court has explained how to 
complete the form if the debtor intends to exempt her entire interest (by claiming as exempt "full 
fair market value (FMV)" or "100% ofFMV"). Supporters of this approach said that 
instructions to the form could provide a road map for exempting the debtor's entire interest. 
Joint Subcommittee members opposed to this approach were concerned that not all debtors read 
the instructions, and that the form is not currently designed to prompt filers to put anything other 
than a dollar amount in the valuation column. 

Alternative B. Change header of"value of claimed exemption" column to "extent of 
claimed exemption" and give the debtor two checkbox options: "Debtor's interest in the property 
limited to $_" or "Debtor's entire interest in the property, not limited in amount." Joint 
Subcommittee members opposed to this approach noted that it may create problems with capped 
exemptions and how wild card exemptions are being used. 

Alternative C. Keep the valuation column, but add a column that indicates whether the 
debtor's entire interest is being exempted. Subcommittee members favoring this option thought 
it reflected the Schwab holding by giving the debtor an option to clearly exempt his entire 
interest in the property, while also requiring the listing of an exemption amount that would allow 
the trustee to understand how the debtor was attempting to allocate any wildcard exemption. 

Joint Subcommittee members suggested that regardless of the alternative chosen, an 
instruction might be added informing the debtor that claiming the entire value is appropriate only 
if the exemption is not capped or claiming it is otherwise consistent with Rule 9011. 

In discussing the alternatives, several members continued to support Alternative A (no 
change) because the Supreme Court has already explained how to fill out the existing version of 
the form. Supporters of this approach would, however, update the instructions to reflect the 
Schwab decision. 
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Several other members supported Alternatives B or C because those alternatives included 
on the form -language making clear the debtor's intent to exempt his entire interest in the 

property. There was some dispute, however, about whether the phrase "debtor's entire interest in 
the property" would clearly convey the debtor's intent to exempt the property itself, or if the 
phrasing in Schwab, "Full fair market value of the property" should be used instead. Some 
members favored Alternative B over Alternative C because it forced the debtor to either claim 
his entire interest in the property, or a specific amount. 

Supporters of Alternative C favored adding a column to deal with whether the debtor 
intended to exempt her entire interest in the property. Alternative C supporters said retaining a 
separate "value of claimed exemption" column was necessary to make clear how the debtor 
intended to allocate wildcard exemptions. Those opposed to Alternative C said that, as in 
Schwab, a problem would arise when the debtor's interest in property (i.e., the equity) turned out 
to be worth more than the dollar amount the debtor exempted in "value" column. The form 
doesn't tell the court or the trustee whether the value column or the "entire interest" column 
should control. 

After additional discussion, the Committee took two votes. In the first vote, the 
Committee eliminated Alternative B. In the second vote, the Committee recommended 
Alternative C, 8-4. The Joint Subcommittee was directed to revise Alternative C to 
determine which column controls when the "entire interest" column is checked, and the 
debtor's interest is greater than the dollar amount the debtor lists for the exemption. 

6. Report of the Subcommittee on Forms. 

(A) Recommendation concerning amending Official Form 1 to implement 
proposed new Rule 1004.2 (Petition in Chapter 15 Cases). 

Judge Perris said that new Rule 1004.2, scheduled to go into effect December 1, 2011, 
requires a chapter 15 petition to "state the country where the debtor has the center of its main 
interests ... [and] also identify each country in which a foreign proceeding by, regarding, or 
against the debtor is pending." She said the Subcommittee recommended the proposed version 
of Official Form 1 in the materials (pages 131-34) to accomplish this new requirement. The 
Subcommittee recommended approval without publication. The Committee recommended 
that the revised Form 1 be approved without publication with an effective date to coincide 
with the scheduled effective date of proposed Rule 1004.2: December 1,2011. 

(8) Recommendation concerning amending Official Forms 9A-I to reflect the 
proposed amendment of Rule 2003(e) (effective December 2011) and stylistic 
changes. 

Judge Perris said the Subcommittee recommends one substantive change and a number of 
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stylistic changes to all versions of Official Form 9. She said that a pending amendment to Rule 
2003( e), scheduled to go into effect December I, 2011, will require the presiding official at a 
meeting of creditors who wishes to complete the meeting at a later date to file a statement 
specifying the date and time to which such a meeting is adjourned. She said all versions of Form 
9, however, incorporate the current wording of Rule 2003(e), which states the meeting "may be 
adjourned ... by announcement at the meeting of the adjourned date and time without further 
written notice." 

To conform Forms 9A - I to the pending change in Rule 2003(e), the Subcommittee 
recommends revising the explanation of "Meeting of Creditors" on the back of each form to state 
that the "meeting may be continued and concluded at a later date specified in a notice filed with 
the court." Because the proposed revision would simply conform the forms to revised Rule 
2003(e), the Subcommittee concluded that publication for comment was unnecessary. She said 
that because all versions of the form need to be revised, the Subcommittee also recommends 
several stylistic changes described in the agenda materials. After a short discussion, the 
Committee approved the forms as set forth in the agenda materials and recommended that 
the changes go into effect without publication on December 1, 2011. 

(C) Report by Mr. Myers on revision of Director's Form 200, to account for 
pending change to Bankruptcy Rule 1007(c). (Oral addition to agenda) 

Mr. Myers said that on December 1,2010, unless Congress acts to the contrary, a 
pending change to Bankruptcy Rule 1007(c) will increase the time a chapter 7 debtor has to file 
the statement ofcompletion of financial management course (Official Form 23) from 45 to 60 
days after the first day set for the meeting of creditors. He said this change requires an update to 
the last item on page one of Director's Form B200. He explained that the change was ministerial 
and was illustrated in a one page handout distributed at the meeting, which shows the change 
from 45 to 60 days. He said that because the change applies to a director's form, committee 
action is not required. 

(D) Report by Mr. Wannamaker on need to update Interim Rule 1007-1 to 
reflect the pending December changes to Rule 1007(c), and the need to correct a 
pending discrepancy between subparagraphs (a)(2) and (c). (Oral addition to 
agenda) 

Mr. Wannamaker said that 45- to 60-day time period change in Rule 1007(c) described in 
Agenda Item 6(C), would also need to be incorporated into subsection (c) oflnterim Rule 1007
I, a local rule adopted by courts to address temporary waivers of the presumption of abuse that 
apply to certain service members as a result of the National Guard and Reservists Debt Relief 
Act of2008. He recommended informing the courts of the need to update Interim Rule 1007-1 
by memo, similar to what was done when the time-amendment changes in 2009 required changes 
Interim Rule 1007-1. The Committee supported the recommendation. 
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Mr. Wannamaker said that in reviewing Interim Rule 1007-1 to conform it to Rule 1007, 
he discovered an unrelated oversight in the pending amendments to Rule 1007. In December, 
Rule 1007(a)(2) will shorten from 14 to seven days after the order for relief the time a debtor in 
an involuntary case has to file the mailing matrix (i.e., the list used by the clerk to provide notice 
of the Section 341 meeting of creditors and equity security holders). This 14-day deadline is 
repeated (but was not amended) in Rule 1007(c). Mr. Wannamaker said the discrepancy could 
be fixed by deleting the phrase "the list in subdivision (a)(2)" from subsection (c), but that the 
earliest this could occur through the regular rules process was December 2012. A temporary fix 
could be put into place immediately, however, by deleting the suggested language from subpart 
(c) of the interim rule. 

The Committee approved removing the phrase "the list in subdivision (a)(2)" from 
subsection (c) as a technical amendment to Rule 1007, with a scheduled effective date of 
December 1, 2012. Initially, the Committee also approved removing the suggested language 
from subsection (c) of Interim Rule 1007-1, but that decision was reversed after the meeting 
because it would confuse the purpose of the interim rule, which is simply to provide a procedure 
to implement the National Guard and Reservists Debt Relief Act of2008. 

7. . Report of the Subcommittee on Business Issues. 

(A) Recommendation concerning Suggestion 09-BK-J by Judge William F. 
Stone, Jr., to provide rules and an Official Form to govern applications for the 
payment of administrative expenses. 

Judge Wizmur said the Subcommittee considered Judge Stone's request and agreed that 
the Code and Rules provide very little detail about how to seek payment of administrative 
expenses. Generally, section 503 of the Code provides only that an entity may "file a request for 
payment of an administrative expense ..." and that the administrative expense shall be allowed 
"after notice and a hearing." Although the legislative history for § 503(a) contemplates that the 
bankruptcy rules "will specify the time, the form, and the method of such a filing." S. REp. No. 
95-989, at 66 (1978), there has never been a national form or rule for filing administrative 
expenses requests. 

Judge Wizmur said that the Subcommittee does not have a recommendation at this time, 
but proposes instead to survey court clerks about existing local rules, practices, and forms, and 
the scope of procedures that currently exist at the local level for the payment of administrative 
expenses. After considering the results of the survey, the Subcommittee proposes to report its 
recommendation to the Committee at the spring 2011 meeting. Motion for the Subcommittee 
to gather further information and report at the spring 2011 meeting carried without 
opposition. 

(B) Recommendation concerning Suggestion 10-BK-D by Judge Raymond T. 
Lyons to delete Bankruptcy Rule 9006(d). 
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Judge Wizmur explained that Judge Lyons believes that Rule 9006(d), which provides 
default rules for serving motions, is superfluous, misplaced, and likely to create confusion. 
Judge Lyons suggested that the rule is superfluous because local rules have been developed and 
replace the defaults in most courts, and he thinks that the provision is misplaced because Rules 
9013 and 9014 generally address motion practice. He suggests that the scheduling of motions 
and responses should be left to local practice and deleted from the national rule. 

The Subcommittee considered the suggestion and concluded that Rule 9006(d) should be 
retained as a default, even given the existence of local rules and procedures governing motion 
practice, because some districts do not have their own rules specifying the time for filing motions 
and supporting and opposing affidavits. The Subcommittee agreed with Judge Lyons, however, 
that Rule 9006( d) and Rules 9013 and 9014 should have better cross-references. 

The Subcommittee also concluded that, to better serve as a default rule for motion 
practice, the coverage of subdivision (d) should be expanded to address the timing of the service 
of any written response to a motion, not just opposing affidavits. The Subcommittee 
recommends changes to Rule 9006( d) and Rules 9013 and 9014 as set forth in the agenda 
materials at pages 170-72. Motion to approve the Subcommittee's recommendation, and to 
publish for comment the proposed amendments to Rule 9006(d), and Rules 9013 and Rules 
9014 in August 2011, approved with the following stylistic changes: Rule 9006(d) - insert a 
period after "motion" on line 8, delete the word "and," and finish the sentence as "~xcept as 
otherwise provided in Rule 9023.1 opposing affidavits any written response may be served not 
later than one day before the hearing, unless the court permits them to be served at some other 
time orders otherwise; Rule 9013 change "by" to "under" on line 7; and Rule 9014 - change 
"by" to "under" on line 3, "opposition" to "response" on line 5, and "period prescribed by" to 
"determined under" on line 6. 

(C) Recommendation concerning suggestion by Deputy Clerk Debbie Lewis, a 
legal management advisor in the Southern District of Florida, to provide an 
official form or rule for corporate and partnership debtors filing schedules of 
current income and expenditures. 

Judge Wizmur said that Debbie Lewis, the legal management advisor for the Bankruptcy 
Court for the Southern District ofFlorida, contacted staff at the Administrative Office 
concerning the need for corporations and partnerships to file schedules of current income and 
expenses under the Bankruptcy Code and Rules, and the consequences of their failure to do so. 
She questioned whether the clerk's office could overlook the failure of a corporation to file 
income and expense schedules, and suggested that the failure would be less likely if official 
income and expense forms were developed for non-individuals. 

Judge Wizmur said that the Subcommittee carefully considered the applicable Code and 
rule sections. It concluded that, like an individual, a partnership or corporation is required to file 
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a schedule of current income and expenses. The consequence of the failure to file those 
schedules is different, however. If the debtor is an individual, the case will automatically be 
dismissed in 45 days. If a corporation or a partnership fails to file the schedules, however, the 
case cannot be dismissed unless a party in interest (in a chapter 11 case) or the U.S. trustee (in a 
chapter 7 case) seeks that relief, and then only after notice and a hearing. The Subcommittee 
concluded that these different consequences, and the need for a motion in a partnership or 
corporation case before court action can occur, explain why the deficiency notice is needed in an 
individual case but not in a partnership or corporation case. 

The Subcommittee considered whether a rule or form amendment is needed to encourage 
compliance with this filing requirement by non-individual debtors. Mr. Redmiles said that U.S. 
trustees do not perceive this matter to present a problem because they already receive the income 
and expense information they need from the monthly operating reports filed by non-individual 
debtors. 

The Subcommittee concluded that there is no need to take any further action on this issue. 
Because compliance with § 521(a) and Rule 1007(b) by non-individual debtors has not been 
identified as a problem needing a rule or form solution by U.S. trustees or creditors, the 
Subcommittee concluded that implementation of the filing requirement can continue to be left to 
local rules and practices. A motion to take no further action was approved. 

8. Report of the Subcommittee on Privacy, Public Access, and Appeals. 

Judge Pauley gave a brief overview of the Part VIII revision project. He explained that 
former member Eric Brunstad proposed a complete rewrite of Part VIII rules at the spring 2008 
meeting so that they would more closely track the style and changes that have been made to the 
Federal Rules of Appellate Procedure (FRAP) over the years. Mr. Brunstad submitted an initial 
draft of the revised Part VIII rules at the fall 2008 meeting in Denver. To encourage comment 
from the bench and bar, the Subcommittee held two open subcommittee meetings in conjunction 
with the spring and fall 2009 Committee meetings in San Diego and Boston. Judge Pauley said 
that many of the comments received at the open subcommittee meetings have been incorporated 
into the draft. 

At the spring 20 10 meeting in New Orleans, the Committee asked the Subcommittee to 
proceed with its consideration of a comprehensive revision of the bankruptcy appellate rules and 
endorsed the following goals for the revision: 

• 	 Make the bankruptcy appellate rules easier to read and understand by adopting the clearer 
and more accessible style of the Federal Rules ofAppellate Procedure (FRAP). 

• 	 Incorporate into the Part VIII rules useful FRAP provisions that currently are unavailable for 
bankruptcy appeals. 
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• 	 Retain distinctive features of the Part VIII rules that address unique aspects of bankruptcy 

appeals or that have proven to be useful in that context. 


• 	 Clarify existing Part VIII rules that have caused uncertainty for courts or practitioners that 

have produced differing judicial interpretations. 


• 	 Modernize the Part VIII rules to reflect technological changes - such as the electronic filing 
and storage of documents - while also allowing for future technological advancements. 

The Reporter said that over the summer she and the Subcommittee updated the draft 
revision with the Committee's goals in mind, and they are now asking for feedback on some of 
the drafting issues that arose, and on some of the new practices in the proposed rules. A copy of 
revised Rules 8001 - 8012, with draft committee notes, was distributed at the meeting. 

The Reporter said that the current draft incorporates some overarching stylistic choices. 
For example, the term "appellate court" is defined in Rule 8001 to mean either the BAP or 
district court depending on which court the appeal went to, which makes it easier to talk about 
appellate courts in later rules. Whenever "clerk" is mentioned, however, it is prefaced with the 
relevant court - bankruptcy, BAP, district, or court of appeals - to avoid confusion. 

The Reporter noted that Rule 8002 continues to deal with timing because the statute 
refers to the rule by number. 

She said that Rules 8003(d) and 8004(c) change current practice by "docketing" the 
appeal in the appellate court as soon the notice of appeal is transmitted (rather than after the 
record is complete). In reviewing Rules 8003 and 8004, one member commented that in some 
instances the clerk is directed to "transmit" the notice of appeal and in other places "transmit a 
copy" of the notice of appeal. The suggestion was to use just "transmit." 

The Reporter said that proposed Rule 8005(c) provides a new procedure for resolving 
disputes about whether an election to have an appeal heard by the district court is valid. Under 
the proposal, a party challenging the election would have to file a motion in the district court. 
The Reporter said that the committee note included language clarifying that the rule does not 
prevent the bankruptcy court or BAP from determining the validity of the motion on its own 
motion. Several members supported this approach. 

One member questioned the need for a separate document under proposed Rule 8005 to 
elect to have an appeal heard by the district court, and suggested that the district court election 
could simply be included in the notice of appeaL He thought that the separate-document 
requirement could be a trap for the unwary. Another member argued that the separate-document 
requirement was to prevent appellants from inadvertently appealing to the district court in 
circuits that have BAPs. There was some discussion of how a separate document is defined in 
the electronic-filing age, and a member suggested that the rule could refer to a document filed 
separately from the notice of appeal. 

15 

365 



Draft Minutes, Bankruptcy Rules Committee, Fall 2010 

The Reporter asked the Committee for thoughts on whether the Subcommittee should 
make further attempts to incorporate the appellate rules by reference (similar to the Civil Rules' 
incorporation in part VII of the Bankruptcy Rules) or whether they should continue the present 
process restating relevant appellate rule provisions. She said that one practical consideration in 
favor of the present process of restating the appellate rules was to account for technological 
changes that have not yet been addressed in the appellate rules - one of the goals of the revision 
project. 

Some members were in favor of incorporation to the extent possible because it would 
make it less likely that the two sets of rules would diverge in the future. Other members favored 
repetition simply because it allows for refinement of the rules in the bankruptcy context, and 
because it would spare users from having to consult two sets of rules in order to understand 
bankruptcy appellate procedure. The Committee recommended that the Reporter solicit 
feedback from the Standing Committee in January. The Committee also agreed that it would be 
helpful to illustrate the differences in approach by presenting a side-by-side comparison of a rule 
revised according to each method. 

The Reporter said that the next step would be to complete the draft. She explained that 
the Committee's spring meeting in San Francisco will overlap with the appellate rules committee 
meeting and that the two committees will meet jointly for half a day. She said that originally the 
goal had been to gain approval of the Standing Committee for an August 2011 publication. 
Given the scope of the project, however, and the significant time that will be required for the 
styling process and the Standing Committee's consideration of the rules, it is probably more 
realistic to aim for a projected publication date in August 2012. She noted that these timing and 
process issues can be discussed with the Standing Committee at its January 2011 meeting. 

9. 	 Oral Report of the Subcommittee on Technology and Cross Border Insolvency. 

The Chair said that there would be no report because that there was no activity by the 
Subcommittee over the past term. 

10. 	 Oral Report of the Subcommittee on Attorney Conduct and Health Care. 

The Chair said that there would be no report because that there was no activity by the 
Subcommittee over the past term. 

11. 	 Oral report on status of the Bankruptcy Forms Modernization Project [Includes report on 
CMlECF Working Group and CMlECF NextGen Project]. 

Judge Perris said that the CMlECF Working Group continues to meet and consider 
modification requests for the current generation of CMlECF. She said that version 4.1 will be 
rolling out next and that it will include "e-orders" and new reports. 
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Judge Perris said the CM/ECF NextGen is still in the requirements stage of the process, 

but that the project is on target to complete this phase by February 2011. She said that the next 

phase will be to prioritize implementation, and to write code. 


Judge Perris said that since the Committee's spring meeting the FMP has made 
significant progress in reformatting and rephrasing the questions in an initial filing package of 
forms to be used by individual debtors in bankruptcy, and has now completed initial drafts of 
most of those forms. She said that at its summer meeting, the FMP approved a tentative project 
time line for completing and testing the individual-debtor filing package, drafting forms for 
individuals that will be used later in the case, and for beginning the business filing package. 

Beth Wiggins and Molly Johnson spoke about the project timeline, noting that it projects 
testing of the individual-debtor filing package next year and sets a goal for publishing the 
package for comment in the fall of20l2. Ms. Wiggins and Ms. Johnson explained that this 
process would include a prepublication testing phase next year that would include soliciting 
feedback from representatives of professional organizations, software providers, a group of 
career law clerks, a group of "occasional" attorney filers, and lay people. They said that 
prepublication versions of the individual filing package would likely be presented to the 
Committee at the fall 2011 and spring 2012 meetings, with a request to approve formal 
publication for comment in the faU of 20 12. 

Judge Perris added that concurrent with the prepublication phase of the individual-filing 
package, that the FMP would continue revising individual debtor forms and would also begin 
drafting the entity-filing package. 

Judge Perris said that the FMP also continues to work with the NextGen CM/ECF Project 
to promote functional requirements it believes should be included in the future version of 
CMIECF. Those functional requirements include the ability to store information in data form 
and retrieve the data in user-specified reports. Significant numbers ofjudicial users have 
identified court needs for such capabilities. The requirements also include capacity to control 
users' access to data, to ensure that CM/ECF will continue to operate in conformity with Judicial 
Conference privacy and access policies. 

Discussion Items 

12. 	 Oral report on the new Strategic Plan for the Federal Judiciary approved by the Judicial 
Conference at its meeting in September. 

The Chair briefly reviewed the Strategic Plan for the Federal Judiciary that was approved 
by the Judicial Conference at its September meeting. She said the Strategic Plan was organized 
around seven issues that affect the judiciary's mission and core values. She said the issues of 
most interest to the Committee were probably Issue 1: Providing Justice; Issue 4: Harnessing 
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Technology's Potential; and Issue 5: Enhancing Accesses to the Judicial Process. She 
encouraged members to review the plan and keep its goals and strategies in mind as the 
Committee develops its work in the future. 

Information Items 

13. Report on the status of bankruptcy-related legislation. 

Mr. Wannamaker updated the Committee on pending and recently enacted bankruptcy
related legislation. 

14. Oral update on opinions interpreting section 521 (i). 

The Reporter said that the bankruptcy courts are still divided on whether "automatic" 
means automatic, but that the trend at the circuit level (First and Ninth) and recently in the Sixth 
Circuit BAP is that the bankruptcy court has discretion to retain the case after the 45th day. She 
said that so long as the courts seemed to breaking in favor of finding the that statute allows 
discretion, it would be hard to develop a rule to implement automatic dismissal. 

15. Bull Pen. 

As a result of decisions at this meeting and prior meetings, the following proposed 
changes are in the bull pen: Proposed new Rule 8007.1 and the proposed amendment to Rule 
9024 (indicative rulings), approved at September 2008 meeting. Until proposed publication in 
August, 2012, the Rule 1007-related changes to Form 23 discussed at Agenda Item 4C. 

16. Rules Docket. 

Mr. Wannamaker said the Rules Docket was in the materials and that it reflects that the 
Committee has been very busy. The Chair thanked Mr. Wannamaker for maintaining the Rules 
Docket so that it reflects the status of all the work the Committee has in play. 

17. Future meetings: 

Spring 2011 meeting, April 7-8, 2011, at the Fainnont Hotel in San Francisco, 
California. The Chair asked members to make suggestions for possible locations 
for the faU201} meeting to the incoming chair, Judge Wedoff. 

18. New business. 

Members thanked Judge Swain for her dedication, stewardship, and leadership as the 
Chair of this Committee over the past three years. 
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19. Adjourn. 

Respectfully submitted, 

Stephen "Scott" Myers 
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Appendix B 

Option 1- Self-contained Version 

Rule 8003. Appeal as of Right - How Taken; Docketing of 
Appeal 

1 (a) FILING THE NOTICE OF APPEAL. 

2 (1) An appeal from a judgment, order, or decree of 

3 a bankruptcy judge to a district court or a BAP as permitted by 28 

4 U.S.c. § lS8(a)(1) or (a)(2) may be taken only by filing a notice of 

S appeal with the bankruptcy clerk within the time allowed by Rule 

6 8002. 

7 (2) An appellant's failure to take any step other than 

8 timely filing a notice of appeal does not affect the validity of the 

9 appeal, but is ground for such action as the appellate court deems 

10 appropriate, including dismissal of the appeal. 

11 (3) The notice of appeal shall: 

12 (A) conform substantially to the appropriate 

13 Official Form; 

14 (B) attach the judgment, order, or decree, or 

IS part thereof, being appealed; and 

16 (C) be accompanied by the prescribed fee. 

17 (4) Upon request of the bankruptcy clerk, each 

18 appellant shall file a sufficient number of copies of the notice of 
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19 appeal to enable the bankruptcy clerk to comply promptly with 

20 Rule 8003(c). 

21 (b) JOINT OR CONSOLIDATED APPEALS. 

22 (1) When two or more parties are entitled to appeal 

23 from a judgment, order, or decree of a bankruptcy judge and their 

24 interests make joinder practicable, they may file a joint notice of 

25 appeal. They may then proceed on appeal as a single appellant. 

26 (2) When parties have separately filed timely 

27 notices of appeal, the appeals may be joined or consolidated by the 

28 appellate court. 

29 (c) SERVING THE NOTICE OF APPEAL. 

30 (1) The bankruptcy clerk shall serve the notice of 

31 appeal by transmitting a copy to counsel of record for each party to 

32 the appeal other than the appellant or, if a party is not represented 

33 by counsel, to the party at its last known address. 

34 (2) The bankruptcy clerk's failure to serve notice 

35 does not affect the validity of the appeaL 

36 (3) The bankruptcy clerk shall give to each party 

37 served notice of the date of the filing of the notice of appeal and 

38 shall note on the docket the names of the parties served and the 

39 date and method of the transmission. 
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40 (4) The bankruptcy clerk shall promptly transmit to 

41 the United States trustee a copy of the notice of appeal, but failure 

42 to transmit notice to the United States trustee does not affect the 

43 validity of the appeal. 

44 (d) TRANSMITTING THE NOTICE OF APPEAL TO 

45 THE BAP OR DISTRICT COURT; DOCKETING THE APPEAL. 

46 (l) The bankruptcy clerk shall promptly transmit a 

47 copy of the notice of appeal to the BAP clerk if a BAP has been 

48 established for appeals from that district and the appellant has not 

49 elected to have the appeal heard by the district court. Otherwise, 

50 the bankruptcy clerk shall promptly transmit a copy of the notice of 

51 appeal to the district clerk. 

52 (2) Upon receiving the notice of appeal, the clerk of 

53 the appellate court shall docket the appeal under the title of the 

54 bankruptcy court action with the appellant identified adding the 

55 appellant's name if necessary - and promptly give notice of the 

56 date on which the appeal was docketed to all parties to the 

57 appealed judgment, order, or decree. 
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Option 2 Incorporation-by-Reference Version 

Rule 8003. Appeal as of Right How Taken; Docketing of 
Appeal 

1 (a) APPLICABILITY OF APPELLATE RULES. Rules 3 

2 and I2(a) F.R.App.P. apply to an appeal permitted by 28 U.S.c. 

3 § IS8(a)(l) or (a)(2), subject to the following exceptions: 

4 (1) References in the rules to the "district court," 

5 the "court of appeals," the "district clerk," and the "circuit clerk" 

6 shall be read as referring respectively to the bankruptcy court, the 

7 appellate court, the bankruptcy clerk, and the clerk of the appellate 

8 court. 

9 (2) The reference in Appellate Rule 3(a)(l) to Rule 

10 4 shall be read as a reference to Bankruptcy Rule 8002. 

11 (3) Subdivisions (a)(3), (a)(4), (c) of Rule 3 and the 

12 second sentence of(d)(I) do not apply. 

13 (4) The requirement stated in the last sentence of 

14 Rule 3(a)(I) applies only upon request of the bankruptcy clerk. 

15 (5) In Rule 3( d), the term "mailing" means 

16 transmitting, as defined in Bankruptcy Rule 8001(e). The clerk 

17 shall serve the notice of appeal only on parties to the appeal. The 

18 requirement in Rule 3(d)(l) for prompt transmittal of a copy of the 

19 docket entries does not apply. 
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20 (6) The reference in Rule 12(a) to "and the docket 

21 entries" does not apply. 

22 (b) CONTENTS OF THE NOTICE OF APPEAL. The 

23 notice of appeal shall: 

24 (1) conform substantially to the appropriate Official 

25 Form; and 

26 (2) attach the judgment, order, or decree, or part 

27 thereof, being appealed. 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

Page -5

374 



TAB 

10 




COMMITIEE ON RULES OF PRACTICE AND PROCEDURE 


OFTHE 


JUDICIAL CONFERENCE OF THE UNITED STATES 


WASHINGTON, D.C. 20544 


LEE H. ROSENTHAL 	 CHAIRS OF ADVISORY COMMITTEES 
CHAIR 

JEFFREY S. SUTTON 

PETER G. McCABE APPELLATE RULES 


SECRETARY 


EUGENE R. WEDOFF 
BANKRUPTCY RULES 

MARK R. KRAVITZ 
CIVIL RULES 

RICHARD C. TALLMAN 
December 6,2010 	 CRIMINAL RULES 

SIDNEY A. FITZWATER 
EVIDENCE RULES 

MEMORANDUM TO STANDING RULES COMMITTEE 

SUBJECT: 	 Recommendation to Approve Revised Judicial Conference Procedures Governing 
Work ofRules Committees 

FROM: 	 Judge Lee H. Rosenthal 

The Procedures for the Conduct ofBusiness by the Judicial Conference Committees on 
Rules ofPractice and Procedure govern the work ofthe rules committees. The Procedures are 
routinely included in the broadly circulated brochures containing the proposed rule changes for 
public comment. It is recommended that these Procedures be revised and the revisions sent to 
the Judicial Conference with a recommendation for approval. 

The Judicial Conference first promulgated the Procedures in June 1983. The Conference 
approved revisions to the Procedures in 1989 to implement the 1988 amendments to the Rules 
Enabling Act. These amendments required an increase in notice to the public ofproposed rule 
changes and prescribed open meetings. The Procedures were also revised to make provisions 
requiring a follow-up notice to every individual who commented on a proposed rule more 
flexible. 

The rules committees have worked under the same set ofProcedures since 1989. During 
this time, the work of the committees has been significantly affected by a number of changes, 
including using the internet for recordkeeping and for circulating information to the public about 
proposed rules. In addition, experience with the rulemaking process has revealed some recurring 
practical difficulties with the Procedures. It is time to revise them again. 

The attached revised Procedures account for the impact of the internet, address the 
practical difficulties in ways that make the process more efficient, and follow the style protocols 
followed in drafting the rules. A redlined version comparing them to the present version is also 
attached. 1be Committee is asked to review the revised Procedures and consider whether to 
submit them to the Judicial Conference with a recommendation that they be approved. 
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§ 440 Procedures for the Conduct of Business by the Judicial Conference's Committee On 
Rules of Practice and Procedure and its Advisory Rules Committees 

§ 440.10 Overview 

The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, authorizes the Supreme Court to prescribe 
general rules ofpractice and procedure and rules of evidence for cases in the federal courts and 
authorizes the Judicial Conference to appoint committees to recommend rules to be prescribed. 
Section 2073 requires the Judicial Conference to publish the procedures that govern the work of 
the Committee on Rules ofPractice and Procedure (the Standing Committee) and its Advisory 
Committees on the Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure and on the 
Evidence Rules in drafting and recommending rule changes. See: JCUS-SEP 83, pp. 65-67; 28 
U.S.C. § 2073. 

§ 440.20 Advisory Committees 

§ 440.20.10 Functions 

Each advisory committee is required to engage in "a continuous study of the operation and effect 
of the general rules ofpractice and procedure now or hereafter in use" in its field, taking into 
consideration suggestions and recommendations received from any source, new statutes and 
court decisions affecting the rules, and legal commentary. See: 28 U.S.C. § 331. 

§ 440.20.20 Suggestions and Recommendations 

Suggestions and recommendations on the rules are submitted to the Secretary of the Committee 
on Rules ofPractice and Procedure at the Administrative Office of the United States Courts, 
Washington, D.C. The secretary will acknowledge the suggestions or recommendations and refer 
them to the appropriate committee. If formal action on the suggestion or recommendation is 
taken, that action will be reflected in the minutes, which are posted on the judiciary'S rulemaking 
website. 

§ 440.20.30 Drafting Rules Changes 

(a) 	 Each advisory committee meets at the times and places that the chair designates. 
Advisory committee meetings are required to be open to the public, except when 
the committee - in open session and with a majority present - determines that it 
is in the public interest to have all or part of the meeting closed to the public and 
states the reason. Each meeting must be preceded by notice of the time and place, 
including publication in the Federal Register and on the judiciary's rulemaking 
web site sufficiently in advance to permit interested persons to attend. 

(b) 	 The reporter assigned to each advisory committee will prepare for the committee, 
under the direction of the committee or its chair, initial draft rule changes, 
committee notes explaining their purpose and intent, and copies or summaries of 
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written recommendations and suggestions received by the advisory committee. 

(c) 	 The advisory committee meets to consider draft proposed new rules and rules 
amendments together with committee notes, whether revisions should be made, 
and whether they should be submitted to the Standing Committee with a 
recommendation for approval for publication. Submission to the Standing 
Committee must be accompanied by a written report to the Committee or its chair 
explaining the advisory committee's action and any minority or other separate 
VIews. 

§ 440.20.40 Publication and Public Hearings 

(a) 	 The Standing Committee must approve any publication. Ifpublication is 
approved, the secretary arranges for printing and circulating the proposed rule 
changes to the bench, bar, and public. Publication should be as wide as 
practicable. The proposed rule changes must be published in the Federal Register 
and posted on the judiciary'S rulemaking web site. Thc secretary must notifY 
members of Congress, federal judges, and the chief justice of the highest court of 
each state of the proposed rule changes, with a link to the federal judiciary's 
rulemaking web site. Copies of the proposed changes are also provided to legal 
publishing firms with a request that the proposals be timely included in 
publications. 

(b) 	 A public comment period on the proposed rule changes must extend for at least 
six months after notice is published in the Federal Register, unless a shorter 
period is approved under subparagraph (d) of this paragraph. 

(c) 	 The advisory committee must conduct public hearings on proposed rule changes 
unless eliminating the hearings is approved under subparagraph (d) of this 
paragraph or fewer than five witnesses ask to testifY. The hearings are held at the 
times and places that the advisory committee's chair determines. Notice of the 
time and place must be placed in the Federal Register and on the judiciary's 
rulemaking web site. The hearings must be recorded and the electronic record 
posted on the judiciary'S rulemaking web site. 

(d) 	 The Standing Committee may shorten the public comment period or grant an 
exception to the requirement ofpublic hearings only if the Committee determines 
that the administration ofjustice requires a proposed rule change to be expedited 
and that appropriate notice to the public can be provided and public comment 
obtained within a shortened comment period and with limited or no public 
hearings. The Standing Committee may eliminate the public notice and comment 
requirement for a technical or conforming amendment if the Committee 
determines that notice and comment are unnecessary. Whenever an exception is 
made, the Standing Committee chair will advise the Judicial Conference and 
provide the reasons. 
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§ 440.20.50 Procedures After the Comment Period 

(a) When the public comment period ends, the reporter must prepare a summary of 
the written comments received and the testimony presented at public hearings. If 
the number of comments is very large, the reporter may aggregate similar 
individual comments in summary fashion, identifYing the source of each 
comment. The advisory committee reviews the proposed rules changes in light of 
any comments and testimony. If the advisory committee makes extensive and 
substantial changes, the proposed rules are republished for an additional period of 
public comment unless the advisory committee determines that it would be neither 
necessary nor helpful. 

(b) The advisory committee will submit the proposed rule changes and committee 
notes that it approves to the Standing Committee. Each submission must be 
accompanied by a separate report ofthe comments received and must explain the 
changes made after the original publication. The submission must also include 
minority views of advisory committee members who wish to have separate views 
recorded. 

§ 440.20.60 Records 

(a) The advisory committee's chair arranges the preparation of minutes ofthe 
committee meetings. 

(b) The advisory committee's records will consist of: 

(i) 
(ii) 
(iii) 
(iv) 
(v) 
(vi) 
(vii) 
(viii) 
(ix) 
(x) 

written suggestions received from the public; 
written comments received on drafts ofproposed rules; 
the committee's responses to the suggestions and comments; 
electronic recordings ofpublic hearings; 
summaries prepared by the reporter; 
correspondence relating to proposed rule changes; 
agenda books and materials prepared for committee meetings; 
minutes ofcommittee meetings; 
approved drafts ofrule changes; and 
reports to the Standing Committee. 

(c) The records must be posted on the judiciary's rulemaking web site, except for 
general correspondence relating to proposed rule changes. This correspondence is 
maintained by the Administrative Office of the United States Courts and is 
available for public inspection. 

(d) Minutes that relate to a closed meeting may be made available to the public but 
with deletions necessary to avoid frustrating the purposes ofclosing the meeting, 
as provided in § 440.20.30(a). 
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§ 440.30 Standing Committee 

§ 440.30.10 Functions 

The Standing Committee coordinates the work of the advisory committees, suggests proposals 
for them to study, considers proposals they recommend for publication for public comment, and, 
for proposed rule changes that have completed that process, transmits the proposals with its own 
recommendation to the Judicial Conference or recommits them to the appropriate advisory 
committee for further study and consideration. 

§ 440.30.20 Procedures 

(a) 	 The Standing Committee meets at the times and places that the chair authorizes. 
Committee meetings must be open to the public, except when the committee In 

open session and with a majority present determines that it is in the public 
interest to have all or part of the meeting closed to the public and states the 
reason. Each meeting must be preceded by notice of the time and place, published 
in the Federal Register and on the judiciary's rulemaking web site sufficiently in 
advance to permit interested persons to attend. 

(b) 	 The advisory committees' chairs and reporters will attend the Standing Committee 
meetings to present their committee's proposed rule changes and committee notes, 
to inform the Standing Committee on the status ofongoing work, and to 
participate in Standing Committee discussions. 

(c) The Standing Committee may accept, reject, or modifY a proposed rule change or 
committee note, or may return the proposal to the advisory committee with 
instructions or recommendations. 

(d) 	 The Standing Committee will transmit to the Judicial Conference the proposed 

rule changes and committee notes that it approves, together with the advisory 

committee report. The Standing Committee's report to the Judicial Conference 

includes its own recommendations and explains any changes that it has made. 


§ 440.30.30 Records 

(a) 	 The secretary prepares minutes of Standing Committee meetings. 

(b) 	 The Standing Committee's records will consist of: 

(i) 	 the minutes of Standing and advisory committee meetings, 
(ii) 	 agenda books and materials prepared for Standing Committee 

meetings; 
(iii) 	 reports to the Judicial Conference, and 
(iv) 	 correspondence concerning rules changes including 

correspondence with advisory committee chairs. 380 
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(c) 	 The records must be posted on the judiciary's rulemaking web site, except for 
general correspondence relating to rule changes. This correspondence is 
maintained by the Administrative Office of United States Courts and is available 
for public inspection. 
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PROPOSED REVISED PROCEDURES 

"REDLINE" VERSION 
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PROCEDURES FOR TIlE CONDUCT OF BUSINESS BY 
THE JUDICIAL CONFERENCE COMMITTEES ON 
RULES OF PRACTICE AND PROCEDURE 

These pi ocedUl es gOle. n the opel atiolls of§ 440 Procedures for the Conduct of Business 
by the Judicial Conference's Committee On Rules of Practice and Procedure and its 
Advisory Rules Committees 

§ 440.10 Overview 

The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, authorizes the Supreme Court to prescribe 
general rules of practice and procedure and rules of evidence for cases in the federal courts and 
authorizes the Judicial Conference Committee on Rules of Practice, Ptocedtne, and Evidence 
(Stmlding Committee) and the '\iatiousto appoint committees to recommend rules to be 
prescribed. Section 2073 requires the Judicial Conference Advisoryto publish the procedures 
that govern the work of the Committees on Rules of Practice and Procedure (the Standing 
Committee) and its Advisory Committees on the Rules of Appellate, Bankruptcy, Civil, and 
Criminal Procedure and on the Evidence Rules in drafting and recommending new roles of 
practice, pIocedure, and evidence anti amendments to existing mles. 

Palt I =mle changes. See: JCUS-SEP 83, pp. 65-67: 28 U.S.C. § 2073. 

§ 440.20 Advisory Committees 

1. Functions 

Eacb Adlisol"Y Committee shall call Y011 U a 

§ 440.20.10 Functions 

Each advisory committee is required to engage in "a continuous study of the operation and effect 
of the general rules of practice and procedure now or hereafter in usen:. in its partietllaI field, 
taking into consideration suggestions and- recommendations received from any source, new 
statutes and court decisions affecting the rules, and legal commentary. See: 28 U.S.c. § 331. 

§ 440.2Q.--20 Suggestions and Recommendations 

---Suggestions and recommendations with respeet toon the rules shotlld be sentare 
submitted to the Secretary; of the Committee on Rules of Practice and Procedure; at the 
Administrative Office of the United States Courts, Washington, D.C. 20544, ~ho shall, to 
the extent feasible, aekno~ledge in writing every ~Iitten The secretary wil1 acknowledge 
the suggestions or recommendations and refer them to the appropriate committee. If 
fonnal action on the suggestion or recommendation 50 received and shall refer all 
suggestions and 
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IecomlnendatiollS to the applopliate Advisory Committee. To the extent feasible, the 
Secretary, in consultation with the Chaitman oHlle Advisory Committee, shaH ad'\iise the 
person making a lecommendation or suggestion oftbe action takell thereon by the 
AdvisOIy Conntlittee. 

3. 	 is taken, that action will be reflected in the minutes. which are posted on the iudiciary's 
rulemaking website. 

§ 440.20.30 Drafting Rules Changes 

ia:l 	 An-AEach advisory €£ommittee shaH meetg at suchthe times and places asthat the 
ChaimlaIl may authotil:echair designates. AH:-=Advisory €£ommittee meetings 
shaHare required to be open to the public, except when the committee 5"0 

meeting,= in open session and with a majority present, determines that it is in 
the public interest thatto have all or part oftbe remainder of the meeting on that 
day shall be closed to the public and states the reason fOI closing the meeting.= 
Each meeting shaHmust be preceded by notice of the time and place of the 
meeting, including publication in the Federal Register, sufficient and on the 
judiciary's rulemaking web site sufficiently in advance to permit interested 
persons to attend. 

ih:l 	 The reporter assigned to each A~dvisory €£ommittee shaHwill prepare for the 
committee, under the direction of the €£ommittee or its Chairmanchair, plepale 
initial draft rules changes, UC£ommittee ~otesll explaining their purpose and 
intent, and copies or summaries of-alt written recommendations and suggestions 
received by the Advisory Committee, and: shall fOr ~a:td them to the Advisory 
Committee. 

e. 	 The AdvisolY Committee shall then meet to consider theadvisory committee. 

i£J 	 The advisory committee meets to consider draft proposed new rules and rules 
amendments; together with €£ommittee ~otes, m:akewhether revisions thetein, 
and submit them fOr approval ofpublication should be made, and whether they 
should be submitted to the Standing Committee with a recommendation for 
approval for publication, Submission to the Standing Committee, or its 
Chairman, ~ith must be accompanied by a written report to the Committee or its 
chair explaining the COn1mittee'sadvisory committee's action, inclttdin~ any 
minority or other separate views. 

4-§ 440. 20.40 Publication and Public Hearings 

ia;l 	 WhenThe Standing Committee must approve any publication. If publication is 
approved by the Stattdittg C~mmittee, the S~ecretary sha:H:-arrangeg foMite 
printing and circulation of circulating the proposed rules changes to the bench-and ... 
bar, and to-the-public gene:rally,= Publication shaHshould be as wide as 
practicable. N~tiee ~ft The proposed rule shaHchanges must be published in the 
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b. 

ill 

(C7J 

d. 

@ 

5. 

Federal Register and copies plovided to applopriate legal publishing firnts with a 
tequest that they be timely included in their publications. The Seere'tat"y shall also 
plo\iide copies topasted on the judiciary's rulemaking web site. The secretarY 
must notify members of Congress, federal judges, and the chief justice of the 
highest court of each state and, insofar as is placticable, to all individttals and 
organiutiotls that request them. 

In order to plOvide full notice and opporttmiry for eOlnment onof the proposed 
rule changes, a period ofwith a link to the federal judiciary's rulemaking web site. 
Copies of the proposed changes are also provided to legal publishing firms with a 
reguest that the proposals be timely included in publications. 

A public comment period on the proposed rule changes must extend for at least 
six months from the time of publication ofafter notice is published in the Federal 
RegisteI shall be pelmitted, unless a shorter period is approved under the 
plovisions of subparagraph idl of this paragraph. 

:A.n-:A:The advisory C£ommittee shaHmust conduct public hearings on altproposed 
rules changes unless elimination of sucheiiminating the hearings is approved 
under the provisions of subparagraph idJ of this paragraph or fewer than five 
witnesses ask to testifY.= The hearings shall beare held at suehthe times and places 
as determined by the chaitman of the Advisory Committee and shall be preceded 
by adequate notice, including publicationthat the advisol)' committee's chair 
determines. Notice of the time and place must be placed in the Federal Register 
and on the iudiciarts rulemaking web site. Proceedings shall The hearings must 
be recorded and a transcript prepared. Subject to the prOvisions of pat agtaph six, 
such transcript shall be available for public inspection. 

Exeeptions to the time period for public comment and the public hearitrg 
reqmlement may be granted by thethe electronic record posted on the iudiciary's 
rulemaking web site. 

The Standing Committee or its chairman when the Standing Committee or its 
chait man may shorten the public comment period or grantan exception to the 
requirement of public hearings only if the Committee determines that the 
administration ofjustice requires that-a proposed rule change should to be 
expedited and that appropriate notice to the public notieecan be provided and 
public comment ma, be achieved b,obtained within a shortened comment period; 
without and with limited or no public hearings, or both.::: The Standing Committee 
may eliminate the public notice and comment requirement if, in the case offor a 
technical or conforming amendment;-it if the Committee determines that notice 
and comment are not applopIiate 01 neeessaryunnecessary. ;Whenever sueh-an 
exception is made, the Standing Committee shaHchairwiU advise the Judicial 
Conference of the exception and the reasons for the exception. 

Subsequent PtOCedules 
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a. 	 At the cOlIclusion oftheand provide the reasons. 

§ 440.20.50 Procedures After the Comment Period 

u.u 	 When the public comment period ends. the reporter shaH-must prepare a summary 
of the written comments received and the testimony presented at public hearings. 
lithe number of comments is ver-v large, the reporter mav aggregate similar 
individual comments in summary fashion, identifying the source of each 
comment. The i\:~dvisory €£ommittee shaftreviewg the proposed rules changes 
in the-light ofthe~ comments and testimony. "If the i\:~dvisory €£ommittee 
makes extensive anyg substantial changeg, the proposed rules are republished for 
an additional period for public notice a1ld comment may be provided. 

b. 	 The Advisory Contnrittee shall submit proposed HIles changes and Committee 
Notes, as finally agteed upon, of public comment unless the advisory committee 
determines that it would be neither necessary nor helpful. 

@ 	 The advisory committee will submit the proposed rule changes and committee 
notes that it approves to the Standing Committee. =Each submission shaHnlUst be 
accompanied by a separate report of the comments received and shaHmust explain 
an:y!he changes made subsequent toafter the original publication. Jhe submission 
shaUmust also include minority views ofi\:~dvisory €£ommittee members who 
wish to have separate views recorded. 

§ 440.20.6. 0 Records 

(a:l 	 The Chaitman oHile Adrisory Committee shaH advisory committee's chair 
arrange-fbr-s the preparation of minutes of all Advisory Cthe committee 
meetings. 

(b:-l 	 The advisory committee's records of an Ad"visory Committee shallwill consist of 
the-~ 

written suggestions received from the public; the-

written comments received on drafts of proposed rules, responses 

thereto, transcripts! 

the committee's responses to the suggestions and comments; 

electronic recordings of public hearings;-arnt; 

summaries prepared by the reporter;-ali 

correspondence relating to proposed rule changes; 

agenda books and materials prepared for committee meetings; 

minutes of committee meetings: 

approved drafts of rule changes; and 

reports to the Standing Committee. 
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general correspondence relating to proposed rules changes, minutes of Advisory 
Committee meeting5, app10ved drafts of rules changes, and reports to the 
Standing Committee. The records shaH be maintained at. This correspondence is 
maintained by the Administrative Office of the United States Courts for-a 
mir:rimtml ofmo year5 and shall beis available for public inspection dttling 
reasonable office hottls. Thereafter the recOlds may be trallsfeued to a 
GO'vernment Records Center in accordance ",ith applicable GOvernment retention 
and disposition schedules. 

c. 	 Any portion of minutes, relatin&, 

@ 	 Minutes that relate to a closed meeting andmay be made available to the public; 
may contain such but with deletions as may be necessary to avoid frustrating the 
purposes of closing the meetin& as provided in subparagraph 3a. 

d. 	 Copies of recOl ds shal I be fumished to any per son upon paymellt of a I easonable 
fee for the cost ofreproductiotl. 

------------+'P'wal"t-f-II.....§ 440.20.30(a). 

§ 440.30 Standing Committee 

7§ 440.--30.10 Functions 

---·The Standing Committee shaH-coordinate2 the work of the several Advi~ory Committees, 
make suggestions ofpIOposals to be studied by them, con:sider proposals reeommended 
by the Advisory Committees, and transmit suchadvisorv committees. suggests proposals 
for them to study, considers proposals they recommend for publication for public 
comment. and, for proposed rule changes that have completed that process, transmits the 
proposals with its own recommendation to the Judicial Conference; or recommit~ them to 
the appropriate A~dvisory €£ommittee for further study and consideration. 

B-§ 440. 30.20 Procedures 

La;) 	 The Standing Committee shall meetg at sttehthe times and places asthat the 
Chait man maychair authorizeg. AH Committee meetings shaltmust be open to the 
public, except when the committee so meeting,= in; open session and with a 
majority present;_ determines that it is in the public interest thatto have all or 
part of the remainder of the meeting on that da, shall be closed to the public and 
states the reason for closing the meeting.:!::: Each meeting shallmust be preceded by 
notice of the time and place of the meeting, including publication published in the 
Federal Register, sufficient and on the iudiciary's rulemaking web site sufficiently 
in advance to permit interested persons to attend. 

b. 	 When an Ad~isOl' Conunittee's final recommendations for rules changes havc 

bcell sublnitted, the Chairman and Reporter of the Advisory Committee shall= 
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iliJ 	 The advisory committees' chairs and reporters will attend the Standing Committee 
meetingg to present thetheir committee's proposed rules changes and Committee 
Notes. 

---cF-.committee notes, to inform the Standing Committee on the status of ongoing work. and 
to participate in Standing Committee discussions. 

{£} 	 The Standing Committee may accept, reject, or modifY a pI oposal. If a 

modification effects a substantial change, the proposal will be returned to the 

Advisory Committee with appropriate ilrstmctions. 


d.proposed rule change or committee note, or may return the proposal to the advisory 
committee with instructions or recommendations. 

The Standing Committee shaHwill transmit to the Judicial Conference the 
proposed rules" changes and €£ommittee Nnotes approved by it that it approves, 
together with the :A~dvisory €£ommittee report." The Standing Committee!) 
report to the Judicial Conference sha:ltinclude~ its 0\\'11 recommendations and 
explaing any changes that it has made. 

9& 440.--30.30 Records 

,a:2 	 The Sgecretary shaltprepareg minutes of-aH: Standing Committee 
meetings. 

,b;2 	 The records of the Standing Committee-shaH's records will consist of~ 

ill the minutes of Standing and :Advisoryadvisory committee 
meetings, 

illl agenda books and materials prepared for Standing Committee 
meetings;-~ 

(iii) 	 reports to the Judicial Conference, and
(iv) 	 correspondence concerning rules changes including_ 

correspondence with :A~dvisory €£ommittee Chainl1enchairs. = 

~ 	 The records shall be maintained atmust be posted on the judiciary's rulemaking 
web site, except for general correspondence relating to rule changes. This 
correspondence is maintained by the Administrative Office ofthe-United States 
Courts for a minimum ofmo ,eatS and shall beis available for public inspection 
during reasonable office homs. TheIeafter the records may be t1mtsfened to a 
Govelllment Reccnds Center in accordance with applicable Government retention 
and disposition schedules. 

c. 	 Copies of records shall be fttmished to any person upon payment ofa reasonable 
fee for the cost of r eprodnction. 
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PROCEDURES PRESENTLY IN EFFECT 
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PROCEDURES FOR THE CONDUCT OF BUSINESS BY 

THE JUDICIAL CONFERENCE COMMITTEES ON 


RULES OF PRACTICE AND PROCEDURE 


Scope 

These procedures govern the operations of the Judicial Conference 
Committee on Rules ofPractice, Procedure, and Evidence (Standing 
Committee) and the various Judicial Conference Advisory 
Committees on Rules of Practice and Procedure in drafting and 
recommending new rules of practice, procedure, and evidence and 
amendments to existing rules. 

Part I - Advisory Committees 

1. Functions 

Each Advisory Committee shall carry on "a continuous study 
of the operation and effect of the general rules ofpractice and 
procedure now or hereafter in use" in its particular field, taking 
into consideration suggestions and recommendations received 
from any source, new statutes and court decisions affecting the 
rules, and legal commentary. 

2. Suggestions and Recommendations 

Suggestions and recommendations with respect to the rules 
shouldbe sent to the Secretary, Committee on Rules ofPractice 
and Procedure, Administrative Office of the United States 
Courts, Washington, D.C. 20544, who shall, to the extent 
feasible, acknowledge in writing every written suggestion or 
recommendation so received and shall refer all suggestions and 
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recommendations to the appropriate Advisory Committee. To 
the extent feasible, the Secretary, in consultation with the 
Chairman of the Advisory Committee, shall advise the person 
making a recommendation or suggestion of the action taken 
thereon by the Advisory Committee. 

3. 	 Drafting Rules Changes 

a. 	 An Advisory Committee shall meet at such times and 
places as the Chairman may authorize. All Advisory 
Committee meetings shall be open to the public, except 
when the committee so meeting, in open session and with 
a majority present, determines that it is in the public 
interest that all or part ofthe remainder ofthe meeting on 
that day shall be closed to the public and states the reason 
for closing the meeting. Each meeting shall be preceded 
by notice ofthe time and place ofthe meeting, including 
publication in the Federal Register, sufficient to permit 
interested persons to attend. 

b. 	 The reporter assigned to each Advisory Committee shall, 
under the direction of the Committee or its Chairman, 
prepare initial draft rules changes, "Committee Notes" 
explaining their purpose and intent, copies or summaries 
ofall written recommendations and suggestions received 
by the Advisory Committee, and shall forward them to 
the Advisory Committee. 

c. 	 The Advisory Committee shall then meet to consider the 
draft proposed new rules and rules amendments, together 
with Committee N~tes, make revisions therein, and 
submit them for approval of publication to the Standing 
Committee, or its Chairman, with a written report 
explaining the Committee's action, including any 
minority or other separate views. 
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4. 	 Publication and Public Hearings 

a. 	 When publication is approved by the Standing 
Committee, the Secretary shall arrange for the printing 
and circulation of the proposed rules changes to the 
bench and bar, and to the public generally. Publication 
shall be as wide as practicable. Notice of the proposed 
rule shall be published in the Federal Register and copies 
provided to appropriate legal publishing finns with a 
request that they be timely included in their publications. 
The Secretary shall also provide copies to the chief 
justice ofthe highest court ofeach state and, insofar as is 
practicable, to all individuals and organizations that 
request them. 

b. 	 In order to provide full notice and opportunity for 
comment on proposed rule changes, a period of at least 
six months from the time of publication of notice in the 
Federal Register shall be pennitted, unless a shorter 
period is approved under the provisions ofsubparagraph 
d of this paragraph. 

c. 	 An Advisory Committee shall conduct public hearings on 
all proposed rules changes unless elimination of such 
hearings is approved under the provisions of 
subparagraph d of this paragraph. The hearings shall be 
held at such times and places as determined by the 
chainnan of the Advisory Committee and shall be 
preceded by adequate notice, including publication in the 
Federal Register. Proceedings shall be recorded and a 
transcript prepared. Subject to the provisions of 
paragraph six, such transcript shall be available for 
public inspection. 
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d. 	 Exceptions to the time period for public comment and 
the public hearing requirement may be granted by the 
Standing Committee or its chairman when the Standing 
Committee or its chairman determines that the 
administration of justice requires that a propQsed rule 
change should be expedited and that appropriate public 
notice and comment may be achieved by a shortened 
comment period, without public hearings, or both. The 
Standing Committee may eliminate the public notice and 
comment requirement if, in the case of a technical or 
conforming amendment, it determines that notice and 
comment are not appropriate or necessary. Whenever 
such an exception is made, the Standing Committee shall 
advise the Judicial Conference of the exception and the 
reasons for the exception. 

5. 	 Subsequent Procedures 

a. 	 At the conclusion of the comment period the reporter 
shall prepare a summary of the written comments 
received and the testimony presented at public hearings. 
The Advisory Committee shall review the proposed rules 
changes in the light of the comments and testimony. If 
the Advisory Committee makes any substantial change, 
an additional period for public notice and comment may 
be provided. 

b. 	 The Advisory Committee shall submit proposed rules 
changes and Committee Notes, as finally agreed upon, to 
the Standing Committee. Each submission shall be 
accompanied by a separate report of the comments 
received and shall explain any changes made subsequent 
to the original publication. The submission shall also 
include minority views ofAdvisory Committee members 
who wish to have separate views recorded. 
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6. 	 Records 

a. 	 The Chainnan of the Advisory Committee shall arrange 
for the preparation ofminutes ofall Advisory Committee 
meetings. 

b. 	 The records of an Advisory Committee shall consist of 
the written suggestions received from the public; the 
written comments received on drafts of proposed rules, 
responses thereto, transcripts of public hearings, and 
summaries prepared by the reporter; all correspondence 
relating to proposed rules changes; minutes ofAdvisory 
Committee meetings; approved drafts of rules changes; 
and reports to the Standing Committee. The records shall 
be maintained at the Administrative Office ofthe United 
States Courts for a minimum of two years and shall be 
available for public inspection during reasonable office 
hours. Thereafter the records may be transferred to a 
Government Records Center in accordance with 
applicable Government retention and disposition 
schedules. 

c. 	 Any portion ofminutes, relating to a closed meeting and 
made available to the public, may contain such deletions 
as may be necessary to avoid frustrating the purposes of 
closing the meeting as provided in subparagraph 3a. 

d. 	 Copies of records shall be furnished to any person upon 
payment ofa reasonable fee for the cost of reproduction. 
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Part II - Standing Committee 

7. 	 Functions 

The Standing Committee shall coordinate the work of the 
several Advisory Committees, make suggestions ofproposals 
to be studied by them, consider proposals recommended by the 
Advisory Committees, and transmit such proposals with its 
recommendation to the Judicial Conference, or recommit them 
to the appropriate Advisory Committee for further study and 
consideration. 

8. 	 Procedures 

a. 	 The Standing Committee shall meet at such times and 
places as the Chainnan may authorize. All Committee 
meetings shall be open to the public, except when the 
committee so meeting, in open session and with a 
majority present, detennines that it is in the public 
interest that all or part ofthe remainder ofthe meeting on 
that day shall be closed to the public and states the reason 
for closing the meeting. Each meeting shall be preceded 
by notice of the time and place of the meeting, including 
publication in the Federal Register, sufficient to permit 
interested persons to attend. 

b. 	 When an Advisory Committee's final recommendations 
for rules changes have been submitted, the Chainnan and 
Reporter of the Advisory Committee shall attend the 
Standing Committee meeting to present the proposed 
rules changes and Committee Notes. 

c. 	 The Standing Committee may accept, reject, or modify a 
proposal. If a modification effects a substantial change, 
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the proposal will be returned to the Advisory Committee 
with appropriate instructions. 

d. 	 The Standing Committee shall transmit to the Judicial 
Conference the proposed rules changes and Committee 
Notes approved by it, together with the Advisory 
Committee report. The Standing Committee's report to 
the Judicial Conference shall include its 
recommendations and explain any changes it has made. 

9. 	 Records 

a. 	 The Secretary shall prepare minutes of all Standing 
Committee meetings. 

b. 	 The records of the Standing Committee shall consist of 
the minutes of Standing and Advisory Committee 
meetings, reports to the Judicial Conference, and 
correspondence concerning rules changes including 
correspondence with Advisory Committee Chairmen. 
The records shall be maintained at the Administrative 
Office ofthe United States Courts for a minimum oftwo 
years and shall be available for public inspection during 
reasonable office hours. Thereafter the records may be 
transferred to a Government Records Center in 
accordance with applicable Government retention and 
disposition schedules. 

c. 	 Copies of records shall be furnished to any person upon 
payment ofa reasonable fee for the cost of reproduction. 
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Operation of the Federal Privacy Rules 

A Repo;rt:to the Judicial Conference Standing Committee on the Rules of Practice and 
Procedure by the Subcommittee on Privacy 
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I. Introduction 

A. The 2007 Adoption of the Privacy Rules 

The E-Government Act of 2002 required the federal jUdiciary to formulate rules "to 
protect the privacy and security concerns relating to electronic filing ofdocuments" in federal 
courts. I In response to this mandate, the Judicial Conference Committee on the Rules of 
Practice and Procedure (the "Standing Committee") established a Privacy Subcommittee, 
composed of a representative from each of the Advisory Rules Committees and 
representatives from the Committee on Court Administration and Case Management 
(CACM), to make rule recommendations. That Subcommittee's proposals for amendments 
to the Federal Rules of Civil Procedure,2 Criminal Procedure,3 Bankruptcy Procedure4 and 
Appellate ProcedureS (referred to collectively hereafter as "the "Privacy Rules") were 
adopted by the Standing Committee and went into effect on December 1, 2007. The 
Standing Committee recognized a likely need to review the operation of the Privacy Rules 
in the near future given the challenges ofimplementation, rapid technological advances, and 
ongoing concerns about the proper balance between public access to court proceedings and 
various claims to privacy. 

B. Request for a Status Report on the Operation of the Privacy Rules 

Since the Privacy Rules took effect, members ofall three branches ofgovernment and 
ofthe public have raised questions about implementation and operation. Meanwhile, courts 
and litigants have gained practical experience in using the Privacy Rules in the context of 
expanding electronic access to court proceedings under CM/ECF and PACER. Thus, when 
in 2009, the Executive Committee of the Judicial Conference directed the Standing 

I Pub. L. 107-347, § 205(c)(3). 

2 Fed.R. Civ. P. 5.2. 

3 Fed.R. Crim. P. 49.1. 

4 Fed.R. Bkrtcy. P. 9037. 

5 Fed.R.App. P. 25(a)(5). 

1 
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1 Committee to report on the operation of the Privacy Rules, the Standing Committee revived 
2 its Privacy Subcommittee to conduct the necessary investigation. Once again, each Advisory 
3 Committee designated a member to serve on the Privacy Subcommittee, with the Advisory 
4 Committee Reporters serving as consultants. CACM also designated four members to serve 
5 on the Subcommittee, with former CACM Chair, Judge John Tunheim, serving as a member
6 at-large. 
7 
8 c. Principles Controlling Review 
9 

10 In undertaking its review, the Privacy Subcommittee recognized that its task was 
11 discrete. It was not charged with developing new policy, but only with assessing how the 
12 Privacy Rules operate consistent with existing policy established by the Judicial Conference 
13 (largely on the basis of extensive research and consideration by CACM). This policy 
14 generally favors making the same information that is available to the public at the courthouse 
15 available to the public electronically.6 

16 
17 In urging this "public is public" policy, CACM was mindful ofan irony: that a system 
18 ofpublic access that required a trip to the courthouse to see court filings, while outdated, may 
19 have afforded litigants, witnesses, and jurors more privacy - "practical obscurity" than a 
20 system of easy electronic access. CACM further recognized that some persons availing 
21 themselves of electronic access might have illegitimate motives: identity theft, harassment, 
22 and even obstruction ofjustice. Nevertheless, CACM concluded that the judiciary's access 
23 policy should generally draw no distinction between materials available at the courthouse and 
24 online. This policy not only promotes long-standing principles of judicial transparency; it 
25 ensures against profiteering in information available only at the courthouse by entrepreneurs 
26 who could gather such information and market it over the Internet. CACM determined that 
27 privacy interests in electronically available information could be protected sufficiently by 
28 imposing redaction obligations on parties filing documents containing private information, 
29 specifically, social-security numbers, financial-account numbers, dates of birth, names of 
30 minor children, and, in criminal cases, home addresses. 
31 
32 The Standing Committee implemented these policy determinations in drafting the 
33 Privacy Rules. The Privacy Subcommittee's review of the operation of these rules is 

6 The Judicial Conference's privacy policy incorporated several policies, including those 
adopted by the Conference in 2001 and 2003 regarding electronic public access to appellate, 
bankruptcy, civil, and criminal case files (JCUS-SEP/OCT 01, pp. 48-50; JCUS-SEP 03, pp. 15
16), as well as guidance with respect to criminal case files (lCUS-MAR 04, p. 10). 
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1 infonned by the judiciary's continued adherence to the stated policy.7 

2 
3 II. Organization and Work of the Privacy Subcommittee 
4 
5 A. Subjects Addressed By Working Groups 
6 
7 The Privacy Subcommittee quickly identified four general subjects for consideration 
8 and constituted itself into corresponding working groups to address each matter. 
9 

10 1. Implementation of the Privacy Rules 
11 
12 Members of Congress and of the public have questioned how effectively the courts 
13 have implemented the Privacy Rules, with particular concern for the appearance of 
14 unredacted social-security numbers in some court filings. The Privacy Subcommittee has 
15 reviewed this matter. It has further reviewed the efforts of individual courts and the 
16 Administrative Office to educate attorneys about their redaction responsibilities. The 
17 Subcommittee has reviewed local court rules addressing privacy concerns to detennine their 
18 compliance with the national Privacy Rules. Finally, the Subcommittee has considered other 
19 procedures that might be implemented better to protect private infonnation in court files. 
20 
21 2. Privacy Concerns in Criminal Cases 
22 
23 In criminal cases, a particular privacy concern has arisen with respect to electronic 
24 access to plea and cooperation agreements, aggravated by the emergence ofvarious websites 
25 publicizing such infonnation, of which whosarat.com is simply one example. In response 
26 to a Department of Justice request for a judicial policy denying any electronic access to plea 
27 agreements, CACM issued a March 2008 report to the Judicial Conference recommending 
28 against such a policy because it would deny public access to all plea agreements, including 
29 those that did not disclose cooperation.8 In so reporting, CACM noted that the district courts 
30 vary widely in affording public access to plea and cooperation agreements. Thus, the Privacy 
31 Subcommittee has reviewed and evaluated these approaches with a view toward facilitating 
32 any future consideration of a unifonn policy or rule. 
33 

7 The Privacy Rules provide exceptions for Social Security cases and immigration cases. 
These cases are not subject to the redaction requirements, but non-parties can obtain access only 
at the courthouse. The Privacy Subcommittee reviewed the continuing viability ofthese 
exceptions, and its conclusions are stated later in this report. 

8 See Report ofCACM to Judicial Conference, March 2008 at 9. 
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1 3. Electronic Access to Court Transcripts 
2 
3 Consistent with the E-Govemment Act, clerks of court are responsible for placing 
4 transcripts ofcourt proceedings on PACER. The Judicial Conference has made clear that it 

is the parties, not the clerks, who are responsible for making necessary redactions from such 
6 transcripts. The Privacy Subcommittee has considered the operation ofthis division oflabor 
7 in practice as well as the efforts made by courts and parties to minimize references to private 
8 information in records that will eventually be transcribed. Special attention has been given 
9 to voir dire transcripts containing private information about jurors. 

11 4. Possible Amendments to the Privacy Rules 
12 
13 The Privacy Subcommittee was asked to consider whether the redaction requirements 
14 of the existing Privacy Rules needed to be expanded to include more information, such as 

alien registration numbers, driver's license numbers, mental health matters, etc. At the same 
16 time, the Subcommittee was asked to consider whether the Privacy Rules should be 
17 contracted to eliminate or modify two exceptions to the basic "public is public" policy for 
18 social security and certain immigration cases. 
19 

B. Information Obtained by the Privacy Subcommittee 
21 
22 In conducting its review, the Privacy Subcommittee made extensive efforts to obtain 
23 information about how the Privacy Rules were working and how they might be improved. 
24 In addition to considering existing sources of information, the Subcommittee conducted its 

own surveys of court filings and of persons experienced with the operation of the Privacy 
26 Rules. Finally, the Subcommittee conducted a conference at which it heard from over thirty 
27 persons -judges, court personnel, attorneys, legal scholars, and media representatives who 
28 expressed diverse views on the issues ofpublic access to court filings and the need to protect 
29 private information. The results of the Subcommittee's efforts, which should assist in the 

future development of policies and rules regulating access to private information in court 
31 filings, are detailed in multiple attachments to this report. The Subcommittee here briefly 
32 describes its research efforts. 
33 
34 1. Review of Existing Report on Court Filings by PublicResource.org 

36 A report published at PublicResource.org indicates that social-security numbers 
37 remain unredacted in a number ofpublicly available court files. With the assistance ofHenry 
38 Wigglesworth of the Administrative Office, the Subcommittee conducted an in-depth 
39 analysis of the data contained in the PublicResource.org report. That analysis is attached to 

this Report. As the attachment indicates, very few cases (relative to the large number of 
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1 court filings) in fact revealed unredacted social-security numbers. Most of the disclosures 
2 cited by PublicResource.org related to filings made before the Privacy Rules were enacted, 
3 while others reflected a common disclosure made multiple times in the same case. 
4 
5 
6 2. Survey of Court Filings for Unredacted Social-Security Numbers 
7 
8 At the request ofthe Privacy Subcommittee, the Federal Judicial Center conducted its 
9 own survey ofcourt filings from a two-month period in 2010 to determine the frequency with 

10 which unredacted social-security numbers appear in court filings. The FJC found roughly 
11 2400 documents out of 10 mi11ion documents searched - with unredacted social-security 
12 numbers that did not appear to be subject to the exceptions to redaction provided by the 
13 Privacy Rules. Joe Cecil, who conducted the principal research, concluded that while the 
14 number ofunredacted documents should not be ignored, it was proportionally minimal and 
15 did not indicate a widespread failure in the implementation of the Privacy Rules.9 

16 
17 
18 3. Review of Local Rules 
19 
20 With the assistance of Heather Williams of the Administrative Office, the Privacy 
21 Subcommittee collected and reviewed all local rules governing redaction of private 
22 information in court filings. The Subcommittee determined that most local rules are intended 
23 to educate attorneys about their redaction obligations consistent with the Privacy Rules. The 
24 Subcommittee identified only a few local rules that conflict with the Privacy Rules, generally 
25 by requiring more redactions than the national rules. Such conflicts are easily addressed by 
26 an appropriate communication from the Standing Committee to the district chiefjudge. 
27 
28 4. Survey of Practical Experience with Privacy Rules 
29 
30 The Subcommittee early determined a need to know how those who regularly work 
31 with the Privacy Rules view their operation. With the assistance of Joe Cecil and Meghan 
32 Dunn of the FJC, the Subcommittee prepared and sent out surveys to a large number of 

9 Joe Cecil provides the following illustration: 

If those 2,400 documents were the equivalent ofone sheet ofpaper, and those papers were 
piled on top of each other, the stack of 2,400 sheets ofpaper would be just over nine and a 
half inches high. That sounds like a lot, but keep in mind that if we stack up 10 million 
sheets ofpaper to represent the almost 10 million documents that we searched, the stack of 
10 million sheets ofpaper would be well over twice the height ofthe Empire State Building. 
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1 randomly selected district judges, clerks of court, and attorneys with electronic filing 

2 experience. The survey sought experiential information and invited opinions on the need for 

3 any rules changes. The results of this survey including a description of methodology 

4 are attached to this report. The survey data indicates that the Privacy Rules are generally 


working well and do not require amendment, but that continuing education efforts are 

6 necessary to ensure compliance. 

7 

8 5. Fordham Conference 
9 

The Privacy Subcommittee asked its reporter, Fordham Professor Daniel Capra, to 
11 identify persons with diverse views on the four areas ofidentified interest and to secure their 
12 participation at an all-day conference at Fordham Law School on April 13, 2010. Thanks to 
13 Professor Capra's efforts and Fordham's hospitality, the Subcommittee heard panel 
14 discussions on 

16 the broad question of transparency and privacy relating to court filings by a • 
17 judge and various legal scholars; 
18 
19 • the exemption of immigration cases from electronic filing by private and 

public attorneys, a legal scholar, a member of the media, and a court 
21 representative; 
22 
23 • the present implementation ofthe Privacy Rules by a judge, a legal scholar, a 
24 member of the media, an AO representative, and a clerk of court; 

26 • electronic access to plea and cooperation agreements and the need for a 
27 uniform rule on this subject by a prosecutor, criminal defense lawyers, a legal 
28 scholar, and a Bureau of Prisons official; 
29 

• the same subject by judges from districts affording different degrees ofpublic 
31 access to such information; and 
32 
33 electronic access to transcripts, including voir dire transcripts by a judge, two • 
34 United States Attorneys, a First Amendment lawyer, and a jury clerk. 

36 A transcript ofthese proceedings is attached to this report and will be published in the 
37 Fordham Law Review. Insights gained at the the Fordham Conference inform all aspects of 
38 the findings and recommendations contained in this Subcommittee report. 
39 
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III. Findings 
2 
3 A. Implementation of the Privacy Rules 
4 

1. Overview 
6 
7 The Privacy Subcommittee was charged with reviewing and reporting on the operation 
8 of the existing Privacy Rules throughout the federal courts, with particular attention to 
9 protection of the specified private identifier information in electronic filings available on 

PACER. The Subcommittee reports considerable success in the implementation of these 
11 Rules. At the same time, the Subcommittee identifies a continuing need for education 
12 efforts, monitoring, and study to ensure continued effective implementation. 
13 
14 2. Specific Findings 

16 a. Administrative Office Efforts 
17 
18 The Privacy Subcommittee reports thatthe Administrative Office has made significant 
19 and effective efforts to implement the Privacy Rules' redaction requirements, while still 

providing the public with remote electronic access to court filings. For example: 
21 
22 • In 2003, the AO modified CM/ECF so that only the last four digits of a social 
23 security-number can be seen on the docket report in PACER. In the same vein, in 
24 May 2007 the AO's Forms Working Group, comprising judges and clerks of court, 

reviewed over 500 national forms to ensure that they did not require 
26 personal-identifier information. The Working Group identified only six forms that 
27 required personal identifier information, and those forms were revised or modified to 
28 delete those fields. 
29 

• In August 2009, the AO asked the courts to implement a new release of 
31 CM/ECF specifically designed to heighten a filer's awareness of redaction 
32 requirements. The CM/ECF log-in screen now contains a banner notice ofredaction 
33 responsibility and provides links to the federal rules on privacy. CM/ECF users must 
34 check a box acknowledging their obligation to comply with the Privacy Rules 

redaction requirements in order to complete the log-in process. CMIECF also 
36 displays another reminder to redact each and every time a document is filed. 
37 

38 • The Judicial Conference approval ofa pilot project providing PACER access 
39 to audio files of court hearings raised concerns about audio disclosure of personal 

information. The eight courts participating in the pilot project employ various means 

7 

403 



5 

10 

15 

20 

25 

30 

35 

40 

1 to discourage attorneys and litigants from introducing personal identifier information 
2 except where absolutely necessary. Lawyers and litigants are also warned that they 
3 could and should request that recorded proceedings containing information covered 
4 by the Privacy Rules or other sensitive matters not be posted, with the final decision 

made by the presiding judge. The AO has endeavored to ensure that courts and 
6 litigants are mindful of their redaction obligations as they participate in this project. 
7 

8 b. Efforts by the Courts 
9 

(1) Generally 
11 
12 All aspects of the Subcommittee's review confirm that federal courts throughout the 
13 country are undertaking vigorous and highly effective efforts to ensure compliance with the 
14 Privacy Rules generally and with the requirement that personal identifier information be 

redacted from or never included in court filings in particular. These efforts include: 
16 
17 • ECF training programs for both lawyers and non-attorney staff at law firms. 
18 The extension of training to staff is important because experience indicates that 
19 redaction failures, while infrequent, are frequently the result offilings made by staff 

who are unaware of the Rules requirements. 
21 
22 • ECF newsletters containing reminders about the redaction requirements. 
23 

24 • Making counsel aware ofthe Privacy Rules at the initial court conference and 
at evidentiary hearings, and also specifically advising counsel against unnecessary use 

26 of personal identifiers. 
27 

28 • Discouraging counsel from asking questions that would elicit testimony that 
29 would disclose private identifier information. 

31 • Requiring redaction of exhibits containing personal identifier information as 
32 a condition of admissibility. 
33 

34 • Providing notices at counsel's table that describe the Rules' redaction 
requirements and that caution counsel not to put unredacted personal identifier 

36 information into the record. 
37 

38 • Reading a prepared statement to witnesses cautioning against disclosure of 
39 private identifier information. 
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1 • Assisting pro se filers, especially in bankruptcy cases, in redacting personal 
2 identifier information. 
3 
4 • Remedial action by clerks and courts when unredacted private identifiers are 
5 found, including consultation with filers who are repeat violators. 10 

6 
7 

8 (2) Social-Security Numbers in Court Filings 
9 

10 As discussed in an earlier section ofthis Report, surveys conducted by the AO and the 
11 FJC found only a small number of instances in which unredacted social-security numbers 
12 have been accessible online in violation ofthe Privacy Rules. Ofthe 10 million recently filed 
13 documents that the FJC researchers reviewed, less than .03 percent were found to contain 
14 unredacted social-security numbers. And of those, 17 percent appeared to be subject to 
15 some exception to redaction, such as waiver by the filing party. 
16 

17 The results indicate that such redaction failures as do occur are generally inadvertent. 
18 Some lawyers and staffremain unaware ofthe redaction policy. The results also indicate that 
19 the number of redaction failures is decreasing with time as courts continue and expand 
20 education efforts. The Privacy Subcommittee concludes that no redaction system can be 
21 error-free; nevertheless, continued education efforts should ensure that mistakes are rare and 
22 that almost all information subject to redaction is in fact removed from court filings. 
23 
24 
25 (3) Implementation Challenges in Bankruptcy Cases 
26 
27 The Subcommittee's research indicates that most identified Privacy Rules violations 
28 occurred in bankruptcy cases. That is not surprising given the high number of first-time 
29 bankruptcy filers, the need for disclosure of substantial personal information in bankruptcy 
30 filings, and the probability that exhibits and proofs of claim will contain private identifiers. 
31 The Privacy Subcommittee reports that while the number of disclosures of unredacted 
32 personal identifiers is proportionately higher in bankruptcy cases, the actual number of 

10 The Privacy Subcommittee unanimously agrees with the basic premise ofthe Privacy 
Rules that the redaction obligation is on the parties, not clerks or judges. Nonetheless, the 
Subcommittee notes and applauds the efforts ofclerks and courts in taking remedial action when 
a failure to redact has been discovered. 
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disclosures remains small. 1 1 This is a tribute to the court efforts described generally in the 
2 preceding subsection, which include efforts by the bankruptcy courts. 12 The Subcommittee 
3 is, therefore,confident that, as educational efforts continue and other initiatives are pursued, 
4 the instances of errors in filing unredacted personal identifier information in bankruptcy 
5 cases will be reduced even further. 
6 
7 
8 (4) Use of Local Rules 
9 

10 The Privacy Subcommittee conducted a comprehensive review of local court rules 
11 intended to implement the national Privacy Rules. The Subcommittee recognizes that local 
12 rules can have some value in educating filers about their redaction obligations. But local 
13 rules cannot impose obligations inconsistent with national rules. See, e.g., Fed.R.Civ.P. 83( a). 
14 The Privacy Subcommittee has identified a few local rules inconsistent with the national 
15 Privacy Rules, notably, local rules demanding the redaction of more information than 
16 required by the national rules. National rules are a product of a carefully considered policy 
17 that calibrates the balance between the judiciary's commitment to public access and its 
18 protection ofpersonal privacy. Local rules requiring more information to be redacted alter 
19 that balance. 
20 
21 An attached report identifies local rules that the Privacy Subcommittee finds 
22 inconsistent with the Privacy Rules. It recommends that the procedure employed in the last 
23 local rules project be employed here: the Standing Committee should inform the chiefjudge 
24 ofa district with an inconsistent rule, and the Standing Committee should work together with 
25 the chiefjudge to remedy the situation. 
26 

27 
28 

II Notably, Bankruptcy Rule 1005, as amended in 2003, now provides that the petitioner 
disclose only the last four digits of the petitioner's social-security number. Other Bankruptcy 
Rules require disclosure of the full social-security number, but that information is not available 
to the public. See, e.g., Bankruptcy Rule 1007(f), which requires an individual debtor to "submit" 
to the clerk, rather than "file" a verified statement containing an unredacted social-security 
number. At this point, in a bankruptcy case as in any other, unredacted social-security numbers 
are not accessible to the public unless permitted by one ofthe exceptions to the Privacy Rules. 

12A paper prepared by Hon. Elizabeth Stong and submitted for the Fordham Privacy 
Conference provides a helpful description ofhow the Privacy Rules are implemented in the 
Eastern District ofNew York Bankruptcy Court. That paper is attached to this Report. 
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1 3. Possible Future Initiatives 
2 
3 Given inevitable advances in technology, the Subcommittee suggests that future 
4 attention be given to two possible developments. 

6 • Current technology permits detection of unredacted social-security numbers 
7 in court filings, as the Federal Judicial Center did in the attached report. Current 
8 technology does not permit a comparable search for other unredacted personal 
9 identifiers, such as names of minor children. Nevertheless, at the Fordham 

Conference, Professor Edward Felten predicted that future technological 
11 developments might well provide such capacity. The Privacy Subcommittee 
12 recommends that the AO continue to monitor the state of search technology. 
13 
14 • Technology might also make it easier for a filing party to search for material 

to redact in a transcript or in a document that the party is going to file. For example, 
16 a pdf document is obviously easier to search if it is in searchable format. More 
17 broadly, as stated above, software might be developed in the future that would make 
18 it easier to search exhibits, immigration records, or indeed any document. While it is 
19 not the obligation of the courts to redact filings for litigants, to the extent the courts 

are already engaged in extensive and highly effective educational efforts, they might 
21 be encouraged to include relevant technological advances in the information 
22 conveyed. 
23 
24 While such future initiatives should be pursued, the Privacy Subcommittee concludes 

that the most important means of ensuring effective implementation of the Privacy Rules is 
26 to continue the current efforts to educate filers and other court participants about the need (a) 
27 to redact private identifiers from documents that must be filed, and (b) to avoid disclosure 
28 of private identifiers except when absolutely necessary. 
29 

Finally, the Subcommittee suggests continued monitoring of the implementation of 
31 the Privacy Rules. Specifically, a study of court filings for unredacted personal identifiers, 
32 such as that conducted by the Federal Judicial Center for this report, should be conducted on 
33 a regular basis, possibly every other year. 
34 

B. Criminal Cases: Affording Electronic Access to Plea and Cooperation 
36 Agreements 
37 
38 L Overview 
39 

The Privacy Subcommittee quickly identified electronic public access to plea and 
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1 cooperation agreements in criminal cases as an area warranting careful review. Survey 
2 information and the Fordham Conference indicate that easy electronic access to such 
3 information, coupled with Internet sites committed to its collection and dissemination, have 
4 heightened concerns about retaliation against cooperators and prosecutors' ability to secure 
5 cooperation. 
6 
7 The Privacy Subcommittee views the recruitment and protection of cooperators as 
8 matters generally committed to the executive branch. At the same time, it recognizes judicial 
9 responsibility to minimize opportunities for obstruction of justice. How to do so without 

10 compromising public access to court proceedings - especially proceedings that may be of 
11 particular public interest, including the treatment of defendants who cooperate with the 
12 prosecution admits no easy answer. 
l3 
14 The Subcommittee has identified varied approaches by the district courts to the public 
15 posting ofplea and cooperation agreements and general court resistance to a uniform national 
16 rule. To the extent the Department of Justice, some defense attorneys, and legal scholars 
17 support a national rule, the Subcommittee has identified no consensus on what that rule 
18 should be. Nor can it presently identify a "best practice." 
19 
20 The Subcommittee suggests that CACM and the Standing Committee encourage 
21 district courts to continue the discussion begun at the Fordham Conference about the relative 
22 advantages of various practices in order to determine if a consensus emerges in favor of a 
23 particular practice or rule. It further suggests that courts might consider methods, where 
24 appropriate, to avoid permanent sealing of plea or cooperation agreements  possibly by 
25 providing for such orders to expire at a fixed time subject to extension by the court upon 
26 further review. 
27 
28 
29 2. Specific Findings 
30 
31 a. Existing District Court Practices for Posting Plea and 
32 Cooperation Agreements 
33 
34 The Privacy Subcommittee identified various approaches by the district courts in 
35 publicly posting plea and cooperation agreements,13 which are summarized here in 

13 A chart of the various approaches, prepared by Susan Del Monte of the Administrative 
Office, is attached to this Report. 
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1 descending order of accessibility: 

2 

3 • Full electronic access to-plea and cooperation agreements, except when sealed 

4 on a case-by-case basis. 

5 

6 • No remote electronic access to plea or cooperation agreements, but with such 

7 agreements fully available at the courthouse unless sealed in an individual case. 

8 

9 • Full electronic access to plea agreements, but with a separate sealed document 


10 filed in every case indicating whether or not the defendant has entered into a 
11 cooperation agreement. 14 

12 
13 • No public access to plea or cooperation agreements either electronically or at 
14 the courthouse, because these documents are not made part of the case file. 
15 
16 
17 b. Concerns with the Identified District Court Practices 
18 
19 At the Fordham Conference, prosecutors, defense counsel, and legal scholars 
20 expressed concerns about the various district court approaches. Again, working from the 
21 least to most restrictive approach, these concerns are summarized as follows: 
22 
23 • Full remote access to plea agreements with sealing ofcooperation information 
24 in individual cases means a sealing order effectively raises a red flag signaling 
25 cooperation. 
26 
27 • Prohibiting electronic access to plea and cooperation agreements but allowing 
28 courthouse access to such documents encourages the development of cottage 
29 industries to acquire and post such information (often for sale), the very concern that 
30 prompted the Judicial Conference to adopt the "public is public" policy. 
31 

32 • Posting plea agreements that say nothing about any cooperation, or posting 
33 documents that use the same boilerplate language whether a party is cooperating or 
34 not, result in misleading court documents and preclude public scrutiny of how the 
35 judicial system treats cooperating defendants. 

14 This approach is intended to minimize the ability to identify a cooperating defendant 
from the presence on the public record ofsealed document. The Subcommittee notes the 
possibility ofsuch identification from other public record entries, such as delayed or frequently 
adjourned sentencing proceedings. 
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1 • Not posting plea or cooperation agreements at all hampers public scrutiny 
2 not only of the treatment of cooperators but of the process by which guilty pleas are 
3 obtained. 
4 
5 Some Conference participants also raised a general concern: that as defendants from 
6 different districts found themselves housed together in the federal prison system, some might 
7 misconstrue records from districts with which they were not familiar. For example, a 
8 prisoner from a district where individual sealing signaled likely cooperation might mistakenly 
9 infer that every prisoner with a sealed record entry was a cooperator without realizing that 

10 some districts made a sealed entry in every case to ensure no difference between the dockets 
11 of cooperators and non-cooperators. 
12 

13 
14 c. Support for a Uniform Rule 
15 
16 While prosecutors, most defense attorneys, and legal scholars urged a uniform rule 
17 for posting plea and cooperation agreements, they did not agree as to the content ofthat rule. 
18 Some urged few, if any, limits on public access to such agreements, while others supported 
19 strict limitations. 15 

20 
21 The Subcommittee has considered the uniform rule proposal recommended by 
22 Professor Caren Myers in her article, Privacy, Accountability, and the Cooperating 
23 Defendant: Towards a new Role for Internet Access to Court Records, 62 Vand. L. Rev. 921 
24 (2009), a copy of which is attached to this Report. Professor Myers, a former federal 
25 prosecutor, urges a rule that would (1) generally deny public access to individual plea and 
26 cooperation agreements except where ordered by the court on a case-by-case basis; and (2) 
27 provide public access to plea and cooperation information in the aggregate, without 
28 identifying individual defendants. As Professor Myers explained at the Fordham 
29 Conference, she thinks that in most cooperation cases, the risk to a defendant from public 
30 disclosure of the defendant's cooperation far outweighs any public interest in knowing that 
31 the defendant decided to cooperate. To the extent there is a public interest in knowing what 
32 kinds of deals the government is making with cooperators and what kinds of benefits they 
33 are receiving from the courts, Professor Myers submits that information can be provided 
34 anonymously or in the aggregate. 

15 Because the Department of Justice has historically supported a unifoIm rule with strict 
limitations, the Subcommittee, early in its work, invited DOJ to propose a draft rule as a basis for 
Subcommittee discussion. DO] continues to work on the issue, including the viability of a 
national rule, but has not at this time submitted draft language. 

14 
410 



5 

10 

15 

20 

25 

30 

35 

40 

1 Some participants at the Fordham Conference questioned the sweep of Professor 
2 Myers's proposal, which would severely limit public access to plea and cooperation 
3 agreements in individual cases. They also questioned the effectiveness of such a rule in 
4 protecting cooperators, given the ability to infer cooperation from delayed or adjourned 

sentences or from the sealing of sentencing minutes, in whole or in part. 
6 
7 
8 d. Judicial Opposition to a Uniform National Rule 
9 

At the Fordham Conference, the Subcommittee also heard the views ofjudges drawn 
11 from districts pursuing each ofthe identified approaches. Their thoughtful responses to the 
12 concerns and suggestions of lawyers and legal scholars and their explanations for how and 
13 why their courts employed various approaches to posting plea and cooperation agreements 
14 were particularly informative. This discussion revealed that the various practices employed 

by courts with respect to plea and cooperation agreements were not casually developed. 
16 Rather, district courts have carefully considered the question of public access to such 
17 agreements, with individual courts soliciting the views of attorneys and other interested 
18 parties and engaging in substantial internal discussion before settling on an approach. The 
19 discussion further revealed that each district is strongly committed to its chosen approach, 

convinced that the approach satisfactorily balances the twin concerns ofpublic access and 
21 cooperator safety, and resistant to the idea ofa uniform national rule (particularly if it would 
22 differ from its own practice). 
23 
24 

e. Subcommittee Conclusions 
26 
27 The Subcommittee concludes that no best practice has yet emerged supporting a 
28 uniform national rule with respect to granting public access to plea and cooperation 
29 agreements. The Subcommittee suggests that CACM and the Standing Committee encourage 

district courts to continue the discussion begun at the Fordham Conference as to the relative 
31 benefits ofvarious practices, with a view toward determining if a consensus emerges in the 
32 coming years as to a best practice that might provide a basis for a uniform national rule. 
33 
34 At the same time, the Subcommittee is of the view that the rationale for limiting 

public access to such agreements - cooperator safety - does not necessarily support the 
36 permanent sealing of most cooperation agreements, much less plea agreements. Courts 
37 limiting access to such agreements might consider whether it is appropriate to include a 
38 "sunset" provision that allows sealing orders within a time prescribed either automatically 
39 for every case or specifically in individual cases with further sealing dependent on a court 

determination of a continued need. 
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1 c. Redacting- Electronic Transcripts 
2 

3 1. Overview 
4 
5 Judicial Conference policy requires that court transcripts be posted on PACER within 
6 90 days of delivery to the court clerk. 16 The Privacy Subcommittee has considered the 
7 judiciary's ability to comply with this policy while ensuring the redaction of personal 
8 identifier information as required by the Privacy Rules. The Subcommittee reports that the 
9 redaction of private information from transcripts on PACER is still a work in progress. 

10 Nevertheless, that work appears to be going well. Because the process relies on the vigilance 
11 and sensitivity oflawyers,judges, and court staff, continuing education is important to ensure 
12 these persons' awareness of the need to minimize record references to private identifier 
13 information and to redact such information when it appears in transcripts. 
14 
15 The Privacy Subcommittee has separately considered the privacy issues implicated by 
16 the electronic posting of voir dire transcripts, which may reveal personal information about 
17 potential jurors not required to be redacted by the Privacy Rules. Such information could be 
18 used to retaliate against jurors and could compromise the identification ofprospective jurors 
19 able to serve without fear or favor. Because the Judicial Conference has recently provided 
20 the courts with guidance as to how to balance the competing interests in public access to voir 
21 dire and juror privacy, the Subcommittee suggests that the Standing Committee request 
22 CACM to monitor the operation of these guidelines to determine the need for any further 
23 policy action. 
24 
25 
26 2. Specific Findings 
27 
28 a. The Redaction of Electronically Posted Transcripts 
29 
30 (1) Judicial Conference Policy for Electronic Filing 
31 
32 Consistent with the mandate ofthe E-Government Act to create a complete electronic 
33 file in the CM/ECF systems for every federal case, in 2003, the Judicial Conference, as stated 
34 above, adopted a policy requiring courts electronically to post transcripts of court 
35 proceedings within 90 days of their receipt by the clerk of court. In the 90-day period 
36 preceding electronic filing, each party's attorney (or each pro se party) must work with the 

16 See JCUS Sep. 07 at 7. Extensive guidance on the implementation of the transcripts 
policy is found in a letter to clerks from Robert Lowney of the AO, dated January 30,2008. See 
also Report of CACM to the Judicial Conference on Electronic Transcripts, June 2008. 
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court reporter according to a prescribed schedule to ensure that any electronically filed 
2 transcript is properly redacted of personal identifier infonnation consistent with the 
3 requirements of the Privacy Rules. 
4 

6 (2) Survey Results Indicate General Compliance with 
7 Transcript Policy 
8 
9 The FJC survey reveals that, as of December 2009, all bankruptcy courts and all but 

a few district courts are posting trial transcripts on PACER, though most courts do not 
11 routinely post deposition transcripts. A majority of the surveyed courts have established 
12 local rules or policies to address privacy concerns arising from the electronic posting oftrial 
13 transcripts. The number of clerks and judges who reported complaints about personal 
14 identifier infonnation appearing in electronically filed transcripts is small. 

16 The survey further revealed that clerks of court, judges, and lawyers are actively 
17 engaged in ensuring proper redaction of ele~tronically filed transcripts. Specifically, a 
18 significant number ofclerks reported that their courts require that transcripts be filed as text
19 searchable PDFs to facilitate redactions. Other clerks reported using software programs 

specifically developed to identify personal identifier infonnation. Still more clerks expressed 
21 interest in the development of such programs. 
22 
23 The survey revealed that judges employ various means to educate counsel about their 
24 redaction obligations with respect to electronically filed transcripts. A common practice is 

to provide counsel with a card urging that personal identifier infonnation not be elicited on 
26 the record and that any such infonnation that appears in transcripts be redacted. Similar 
27 guidance is provided to counsel at the initial case conference, in fonnal written orders, and 
28 through communication with chambers staff. Judges also intervene to cut off a line of 
29 questions that appears to be eliciting personal identifier infonnation. Judges report that they 

also rely on chambers staff and docket clerks to alert them to the appearance of personal 
31 identifier information in a transcript that will require redaction. 
32 
33 The survey confirms general attorney awareness of the Privacy Rules' redaction 
34 requirements. Two-thirds of attorneys responding reported that they redacted personal 

identifier information before transcripts were electronically filed. Half ofattorneys surveyed 
36 reported that they actively sought to avoid eliciting personal identifier information on the 
37 record. Nevertheless, because 17% ofresponding attorneys reported that they made no effort 
38 to redact transcript before electronic filing, there is plainly a need for continuing education 
39 and monitoring in this area. 
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1 (3) The Fordham Conference 
2 
3 ParticIpants at the Fordham Conference reinforced the conclusions drawn from the 
4 survey: (a) that courts and attorneys are striving to avoid disclosure ofpersonal identifying 

information on the record, and (b) that the redaction procedure for electronic transcripts 
6 adopted by the Judicial Conference is generally working as intended. 
7 

8 Two United States Attorneys stated that although the redaction requirements were 
9 initially met with some displeasure by their Assistants, experience had shown that the 

required procedures were workable and not unduly burdensome. One of the United States 
11 Attorneys reported developing a standard form to facilitate the specification ofpages and line 
12 numbers where personal identifier information needed to be redacted. 
13 
14 Both government and private attorneys stated that they generally sought to avoid 

eliciting personal identifier information in proceedings that could be transcribed. They 
16 agreed that there was rarely a need for such information, and that attorneys could usually 
17 avoid personal information coming into the record by applying some forethought to questions 
18 asked and documents introduced into evidence. The lawyers discussed the value ofreaching 
19 advance agreements with opposing counsel to minimize the introduction of personal 

identifier information. 
21 
22 Some Conference participants identified concern that parties in civil cases were urging 
23 court reporters to redact from transcripts confidential information - such as proprietary 
24 information not falling within the categories specified in Fed. R. Civ. P. 5.2(a). Parties and 

court reporters need to be made aware that redactions beyond those specified in Rule 5.2(a) 
26 require a court order pursuant to Rule 5.2 (e) and its counterparts. 
27 
28 
29 b. The Electronic Filing of Voir Dire Transcripts 

31 (1) Concerns Attending Voir Dire Transcripts 
32 
33 Electronic filing of voir dire transcripts raises unique concerns and, thus, was 
34 considered separately by the Privacy Subcommittee. Voir dire may elicit a range ofpersonal, 

sensitive, or embarrassing information from a juror that need not be redacted under the 
36 Privacy Rules. The possibility of such information making its way from PACER access to 
37 broad disclosure on the Internet poses real'risks for juror harassment or even retaliation. 
38 Many jurors may presently be unaware that voir dire transcripts will be electronically filed. 
39 With such awareness, courts may find it more difficult to identify potential jurors able to 

serve without fear or favor. 
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Because it is the court that summons persons for jury service, the judiciary's 
2 responsibility to safeguard jurors is arguably stronger than its responsibility to safeguard 
3 persons who ,enter into cooperation agreements with the executive branch. Nevertheless, 
4 some circuit precedent holds that voir dire proceedings should generally be open to public 
5 scrutiny. Further, if the transcript of an open voir dire proceeding is available at the 
6 courthouse, the judiciary's "public is public" policy suggests that it should also be 
7 electronically accessible. 
8 

9 (2) Judicial Conference Guidance for Voir Dire 
10 
11 Mindful of these competing concerns, the Judicial Conference, at its March 2009 
12 session, provided courts with guidance on how to balance the public nature ofjury selection 
13 with the protection ofjuror privacy. 17 Under the policy, Judges should informjurors that they 
14 may approach the bench to share personal information in an on-the-record in camera 
15 conference with the attorneys, and should make efforts to limit references on the record to 
16 potential jurors' names by, for example, referring to them by their juror number. The policy 
17 further states that in deciding whether to release a voir dire transcript, a judge should 
18 balance the public's right of access with the jurors' right to privacy - consistent with 
19 applicable circuit precedent and, only if appropriate, seal the transcript. 18 

20 
21 Such guidance necessarily informs the Subcommittee's review of how courts and 
22 parties treat voir dire transcripts and juror privacy. 
23 
24 
25 (3) Survey Results Respecting Voir Dire Transcripts 
26 
27 Courts presently vary widely in their policies on posting voir dire transcripts. Sixty 
28 percent ofcourts surveyed indicated that they did not place voir dire transcripts on PACER. 
29 Thirty-two percent indicated that they posted such transcripts in both civil and criminal cases. 
30 

17 JCUS-MAR 09, pp. 11-12. 

18 In the event the court seals the entire voir dire proceeding, the policy provides 
that the transcript should be docketed separately from the rest of the trial transcript. In 
the event the court seals only bench conferences with potential jurors, that part of the 
transcript should be docketed separately from the rest of the voir dire transcript. The 
parties should be required to seek permission of the court to use the voir dire transcript in 
any other proceeding. 
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1 Only a handful ofclerks and judges reported problems or complaints about the proper 

2 redaction of personal identifier information in voir dire transcripts. The reason why few 

3 problems arise appears to be judicial vigilance. Over 70 percent of district and magistrate 

4 judges reported using one or more procedures to protect juror privacy during voir dire 


proceedings and in resulting transcript~. The most frequent procedure used is in camera 

6 conferences pursuant to the Judicial Conference policy. Judges also report the following 

7 procedures designed to protect juror privacy: 

8 
9 • sealing juror questionnaires or voir dire transcripts, 


11 • referring to jurors by numbers rather than names, 

12 

13 • reminding court reporters that voir dire proceedings are to be transcribed only if the 

14 appropriate section of the transcript request form is completed, and 


16 • limiting transcript accessibility to the courthouse. 

17 

18 Significantly, most judges reported that they considered the measures available to them 

19 adequate to protect juror privacy. 


21 
22 (4) The Fordham Conference 
23 
24 Participants at the Fordham Conference expressed some concern that posting voir 

dire transcripts could make it more difficult to select juries. They discussed various efforts 
26 to protect juror privacy, which generally tracked the methods reported byjudges in the survey 
27 results, described above. Some additional procedures suggested included: 
28 
29 • using juror questionnaires to reduce courtroom questioning, 

31 • providing for the automatic redaction ofjuror personal identification information 
32 from voir dire transcript by the court reporters, 
33 
34 • providing the names ofpersons selected for jury pools only upon request, with such 

a request denied if the court determines that the interests of justice require 
36 confidentiality, and 
37 
38 • withholding the names ofjurors until the conclusion of trial and releasing them 
39 only on order of the court. 
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c. Subcommittee Conclusions 
2 
3 The Privacy Subcommittee concludes that the policies and practices for protecting 
4 personal identifier information in electronically filed transcripts are in place and, on the 

whole, being effectively applied by litigants and the courts. The Subcommittee suggests that 
6 CACM regularly review these policies and practices in light of constant technological 
7 advances. The Subcommittee also suggests continuing and expanding education efforts by 
8 the courts to raise attorneys' awareness of their redaction obligations with respect to 
9 electronically filed transcripts. Attorneys and court reporters also need to be made aware that 

the redaction ofmaterial not specified in subsection (a) of the Privacy Rules requires a court 
11 order. 
12 
13 With respect to voir dire transcripts, the Judicial Conference has recently provided 
14 guidance for courts in balancing the right ofpublic access - including electronic access - to 

such transcripts with juror claims to privacy. The Subcommittee suggests that the Standing 
16 Committee request CACM to monitor whether this guidance is adequate to ensure the 
17 selection of fair and impartial jurors from a broad pool of persons and to safeguard against 
18 retaliation and harassment. 
19 

21 D. The Need For Rule Chan&:es 
22 
23 1. Overview 
24 

Upon careful review ofthe survey data and the information provided at the Fordham 
26 Conference, the Privacy Subcommittee reports that, with the possible exception ofthe rules' 
27 treatment of immigration cases, there is no significant call by the bench or bar for changes 
28 to the Privacy Rules. Users ofthe rules generally agree that existing redaction requirements 
29 are manageable and provide necessary protection against identity theft and other threats to 

privacy presented by remote public access. Such complaints or suggestions as were heard 
31 derive from the necessary learning curve involved in recent implementation of the Privacy 
32 Rules. The Subcommittee thus concludes that the data collected do not support either 
33 expansion or contraction of the types of information subject to redaction requirements. 
34 

36 2. Areas Specifically Considered for Changes to the Rules 
37 

38 a. Alien Registration Numbers 
39 

In considering possible amendments to the Privacy Rules, the Subcommittee gave 
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1 particular attention to the need to redact alien registration numbers insofar as they might be 
2 analogized to social-security numbers. After extensive discussion and debate, including 
3 . consideration at the Fordham Conference, the Subcommittee concludes that redaction of 
4 alien registration numbers is not warranted at this time. 
5 
6 Disclosure of an alien registration number, unlike a social-security number, poses no 
7 significant risk of identity theft. Moreover, the Subcommittee heard from a number ofcourt 
8 clerks and Department of Justice officials, all of whom stressed that redacting alien 
9 registration numbers would make it extremely difficult for the courts to distinguish among 

10 large numbers ofaliens with similar or identical names and to ensure that rulings were being 
11 entered with respect to the correct person. Redaction would create a particularly acute 
12 problem in the Second and Ninth Circuits, which have heavy immigration dockets. Given 
13 the lack ofany expressed support for the redaction ofalien registration numbers, the Privacy 
14 Subcommittee sees no reason to add them to the list ofinformation subj ect to redaction under 
15 subdivision (a) of the Privacy Rules. 
16 
17 
18 b. The Exemption for Social Security Cases 
19 

20 The Privacy Subcommittee considered the continued need for exempting Social 
21 Security cases from the redaction requirements of the Privacy Rules. The Subcommittee 
22 reports no call for a change to that exemption. Further, the reason for the exemption 
23 identified in 2007 pertains equally today: Social Security cases are rife with private 
24 information, individual cases hold little public interest, and redaction would impose 
25 unusually heavy burdens on filing parties. 
26 
27 
28 c. The Exemption for Immigration Cases 
29 
30 The Privacy Subcommittee also considered the continued need for exempting 
31 immigration cases from the redaction requirements ofthe Privacy Rules. 19 Participants at the 
32 Fordham Conference vigorously argued both sides of the question. The argument for 
33 abrogating the exemption and affording remote public access to immigration case files was 
34 that the current system gives "elite access" to those with resources to go to a courthouse that, 

19 It should be noted that the Judicial Conference policy drafted by CACM provided an 
exemption from the redaction requirements for Social Security cases but not for immigration 
cases. During the process ofdrafting the Privacy Rules, the Department of Justice made 
arguments and provided data that persuaded the Privacy Subcommittee and eventually the 
Standing Committee that an exemption for immigration cases was warranted. 
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1 especially in transfer cases, might be hundreds ofmiles away from a party interested in the 
2 information. It was argued that limiting access to the courthouse was particularly burdensome 
3 for members ofthe media. Under the current rule, the media must often depend on the parties 
4 to get information about habeas petitions and complaints in an immigration matter. It was 
5 also suggested that the exemption is ineffectual in that certain information in immigration 
6 cases is available over PACER including the docket, identity of the litigants, and the 
7 orders and decisions, which will frequently contain sensitive information about asylum 
8 applicants. Thus, the media argues that the current system of access impairs First 
9 Amendment interests without providing much privacy protection. 

10 
11 On the other hand, the Privacy Subcommittee also heard forceful arguments from 
12 DOl and court personnel in favor of the current system of limiting remote public access to 
13 immigration cases. They note the explosion of immigration cases since 2002, particularly in 
14 the Second and Ninth Circuits, and argue that immigration cases, especially asylum cases, 
15 are replete with private information on a par with or greater than Social Security cases. That 
16 personal and private information is necessary to the court's disposition, so there is no way 
17 to keep it out of the record. Moreover, it is woven throughout the record, precluding easy 
18 redaction.20 Further, the burden ofredaction would inevitably fall on the government because 
19 many petitioners are unrepresented, and imposing redaction requirements on pro bono 
20 counsel could discourage such representation. DOl represents that there is no simple 
21 technological means presently available to redact all personal information in all the 
22 immigration cases. It urges that any change to current limitations on remote public access 
23 be deferred until technological advances facilitate redaction. 
24 

25 A compromise solution emerged at the Fordham Conference: maintaining existing 
26 limitations on remote public access for immigration cases most likely to include sensitive 
27 information, such as cases seeking asylum or relief under Convention Against Torture, but 
28 removing the exemption for immigration cases involving transfer, detention, or deportation. 
29 The Privacy Subcommittee agrees that a more nuanced approach to exempting immigration 
30 cases from remote public access warrants further consideration. One area for investigation 
31 is the plausibility ofsegregating cases by subject. For example, removal cases often present 
32 claims for asylum. Another factor to be considered is a possible decline in the volume of 
33 immigration cases, or types of immigration cases, which could lessen the burdens of 
34 redaction. A third factor - referred to earlier in other sections of this Report is the 
35 possibility that advances in technology will ease the burdens of redaction. 
36 

37 The Privacy Subcommittee urges further research and consultation with interested 

20 A DOJ official estimated that one FOIA officer would have to spend an entire work day 
with one case to get the average asylum case moved to the Court ofAppeals in redacted fooo. 
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1 parties before any decision is made to abrogate the exemption for immigration cases. But, 

2 mindful ofthe significant public interest in open access generally, and in immigration policy 

3 in particular, the Subcommittee suggests that the current approach to immigration cases be 

4 subject to future review and possible modification. 


6 

7 III. Summary of Findings and Recommendations 

8 

9 The Privacy Subcommittee summarizes its findings and recommendations as follows: 


11 1. The Privacy Rules are in place and are generally being implemented effectively 
12 by courts and parties. 
13 
14 2. To ensure continued effective implementation, every other year the FJC should 

undertake a random review of court filings for unredacted personal identifier information. 
16 
17 3. Also to ensure continued effective implementation of the Privacy Rules, the 
18 courts should continue to educate their own staffs and members of the bar about (a) 
19 redaction obligations under the Privacy Rules, (b) steps that can be taken to minimize the 

appearance ofprivate identifier information in court filings and transcripts, and ( c) the need 
21 to secure a court order under Fed. R. Civ. P. 5.2(e) or its counterparts before redacting any 
22 information beyond that specifically identified in the Privacy Rules. 
23 
24 4. The AO should monitor technological developments and make courts and litigants 

aware of software that would make it easier to search documents, transcripts, and court 
26 records for unredacted personal indentifier information. 
27 
28 5. At present, no best practice can be identified to support a uniform national rule 
29 with respect to making plea and cooperation agreements publicly available. District courts 

should, however, be encouraged to continue discussing their different approaches, and the 
31 Standing Committee might request CACM to monitor these approaches to see if, at some 
32 future time, a best practice emerges warranting a uniform rule. 
33 
34 6. To the extent district courts seal plea or cooperation agreements, consideration 

might be given, where appropriate, to a "sunset provision" providing for their expiration 
36 unless sealing is extended after further review and order of the court. 
37 

38 7. There is no need to amend the Privacy Rules either to expand or to contract the 
39 type of information subject to redaction. 
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1 8. The exemption for Social Security q,ases should be retained in its current form. 
2 
3 9. The exemption for immigration cases should be retained in its current form. 
4 Nevertheless, this exemption should be subject to future review in light ofpossible changes 
5 in technology and case volumes that could ease the burden ofredaction. Such review should 
6 also consider whether the exemption might be narrowed to particular types of immigration 
7 cases. 
8 
9 

10 
11 December, 201 0 
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DRAFT 

MEMORANDUM TO: 	 AD HOC ADVISORY COMMITTEE ON JUDICIARY 

PLANNING 


The Ad Hoc Advisory Committee on Judiciary Planning has requested the Committee on 

Rules ofPractice and Procedure (and all other Judicial Conference committees) (1) "to identify 

strategic initiatives it is pursuing," indicating the anticipated completion date and whether the 

initiative is being conducted in partnership with other Judicial Conference committees, and (2) to 

"[r]eview the Strategic Plan/or the Federal Judiciary . .. and suggest which of its issues, 

strategies, or goals the Executive Committee should consider to be high priorities over the next 

two years." Although in a sense the work of the rules committees as contained in the 

Committee's entire agenda book describes a general response to this request, the Long Range 

Planning Committee defines "strategic initiative" in a more limited way: "A project, study or 

effort that has the potential to make a significant contribution to the accomplishment ofa strategy 

or goal set forth in the Strategic Plan for the Federal Judiciary. The completion of a strategic 

initiative should result in a completed study or analysis, a new capability or service, a new policy, 

or the accomplishment ofa measurable goal or objective." The following response is based on 

this definition. 


Strategic Initiatives 

A primary "strategic initiative" the Committee on Practice and Procedure is pursuing is to 
work with the Advisory Committee on Civil Rules in implementing the results of the May 20 I 0 
Conference held at the Duke University School ofLaw. At that Conference, more than seventy 
moderators, panelists, and speakers presented a wide array ofviews on litigation problems and 
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exploration of the most promising opportunities to improve federal civil litigation. The 
conference generated specific and general suggestions for changing both rules and litigation 
practices. The suggestions included changes to the federal rules, changes to judicial and legal 
education; the development ofprotocols, guidelines, and projects to test and refine continued 
improvements; and the development of materials to support these efforts. The advisory 
committee has formed subcommittees to consider the suggestions raised at the conference and 
the ways to implement them. Some aspects of the work, such as judicial education, the 
development of supporting materials, and the development and implementation ofpilot projects 
will be coordinated with the Federal Judicial Center and other Judicial Conference committees, 
including the Committee on Court Administration and Case Management. The advisory 
committee is focusing its immediate attention on two issues: (1) discovery in complex or highly 
contested cases: and (2) review ofpleading standards in light of recent Supreme Court cases. 
The completion date for the entire initiative is unknown. 

Another primary strategic initiative is to work with the Criminal Rules Committee on its 
ongoing analysis of whether the present rules and related materials adequately support the 
disclosure obligations on prosecutors. The FJC has conducted a major study and the committee 
is studying not only the possibility of rules changes but also whether the District Judges' Bench 
Book should be revised to give judges greater guidance in protecting defendants' right to obtain 
exculpatory and impeaching information. The completion date is unknown. 

Judiciary Priorities 

The strategy or goal that the Committee on Rules ofPractice and Procedure recommcnds 
that the Executive Committee consider to be a high priority over the next two years is the 
following. 

1. 	 Strategy 6.1, "Develop and implement a comprehensive approach to enhancing 
relations between the judiciary and the Congress." GoaI6.1a, "Improve the early 
identification of legislative issues in order to improve the judiciary's ability to 
respond and communicate with Congress on issues affecting the administration of 
justice." 
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Committee on Rules of Practice and Procedure 
January 6-7,2011 

SUBJECT: Judiciary Planning (Action) 

This item reviews the strategies and goals in the Strategic Plan for the Federal 
Judiciary that relate to the work of the Committee on Rules of Practice and Procedure, 
and requests that the Committee identify strategic initiatives that it may be conducting, 
overseeing, or participating in that support the implementation of the Strategic Plan's 
goals and strategies. The item also seeks Committee suggestions about which issues, 
strategies or goals the Executive Committee should consider to be judiciary-wide 
priorities. 

Background 

On September 14,2010, the Judicial Conference approved the Strategic Plan/or 
the Federal Judicimy, which includes 13 strategies and 39 goals to address seven 
strategic issues. The plan, which is included in the Committee's materials, is intended to 
be a catalyst for actions that improve the accessibility, timeliness and efficiency of the 
judiciary. The plan also addresses how the judiciary can continue to attract the finest 
legal talent to judicial service, be an employer of choice for highly qualified executives 
and support staff, work effectively with the other branches of government, and enjoy the 
people's trust and confidence. 

The Judicial Conference also approved an approach to strategic planning in which 
Conference committees assume a great deal of responsibility for the implementation of 
the Strategic Plan. I With the assistance of a judge who serves as the judiciary planning 
coordinator, the Executive Committee will facilitate and coordinate the implementation of 
the plan. Chief Judge David Bryan Sentelle (D.C. Cir.), chair of the Executive 
Committee, has designated Judge Charles R. Breyer (N.D. Cal.) to serve as the judiciary 
planning coordinator for a two-year term. The Executive Committee's planning 
responsibilities also include the identification of priorities: 

With suggestions from Judicial Conference committees and others, and the 
input of the judiciary planning coordinator, the Executive Committee will 
identify issues, strategies, or goals to receive priority attention over the next 
two years (JCUS-SEP 10, p.--.-J. 

'See "Appendix: An Approach to Strategic Planning for the Judicial Conference of the United 
States and its Committees," Strategic Planfor the Federal Judiciary, September 14,2010, p. 19. 
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At its June 2010 meeting, the Committee on the Committee on Rules of Practice 
and Procedure reviewed a draft of the Strategic Plan, including a list of strategies and 
goals that appeared to relate to its work. These strategies and goals are included as 
Attachment A. 

Strategic Initiatives of the Committee on Rules of Practice and Procedure 

Accomplishing the strategies and goals in the Strategic Plan will require 
substantial efforts from Conference committees. However, many committees are already 
engaged in efforts that have the potential to make great progress. A full compilation of 
these initiatives is needed in order to assess current efforts, ensure coordination, and 
determine next steps. 

Each committee conducts critical business as part of its routine and ongoing work. 
The present effort, however, is limited to the compilation of strategic initiatives by the 
Committee on Rules of Practice and Procedure, based on the following definition: 

Strategic Initiative. A project, study or effort that has the potential to 
make a significant contribution to the accomplishment of a strategy or goal 
set forth in the Strategic Plan/or the Federal Judiciary. The completion of 
a strategic initiative should result in a completed study or analysis, a new 
capability or service, a new policy, or the accomplishment of a measurable 
goal or objective. 

ACTION REQUESTED: The Committee on Rules of Practice and Procedure is asked to 
identify strategic initiatives it is pursuing. For each initiative, please describe its 
purpose, desired outcome, and anticipated completion date. In addition, please 
indicate whether the initiative is being conducted in partnership with other Judicial 
Conference committees. 

Judiciary Priorities 

At its February 2011 meeting, the Executive Committee will be asked to identify 
which issues, strategies or goals in the Strategic Plan should be considered priorities over 
the next two years. 

A summary of suggestions from Judicial Conference committees will be provided 
to the Executive Committee. Attachment B includes draft elements that could be 
included in that summary, based on suggestions from some committees' summer 2010 
meetings. 
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Attachments 

A. 	 Strategies and Goals That May relate to the Work of the Committee on Rules of 
Practice and Procedure 

B. 	 Draft Summary of Committee Suggestions on Judiciary Priorities 
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Attachment B 

NOTE: The following are draft elements of a summary that could be provided to 
the Executive Committee for its consideration as it identifies judiciary-wide 
priorities. Ideas and suggestions from other Judicial Conference committees will be 
incorporated into this paper. 

IDENTIFYING JUDICIARY PRIORITIES: 

A SUMMARY FOR EXECUTIVE COMMITTEE CONSIDERATION 


This draft was prepared to assist the Executive Committee in the identification of 
issues, strategies, or goals from the Strategic Plan for the Federal Judiciary that should 
receive priority attention over the next two years. Judicial Conference committees are 
asked to make recommendations to the Executive Committee, with some having offered 
suggestions already. After including the ideas of the remaining Conference committees, a 
revised version of this paper will be provided to the Executive Committee for 
consideration at its February 2011 meeting. 

NEED FOR PRIORITIES 

The Planning Handbookfor the Federal Courts states that the essence of planning 
is setting priorities."2 At the same time, given the decentralized nature ofjudiciary 
governance, priority setting occurs most often within a single organization or committee. 
Identifying judiciary-wide priorities can be a challenge. 

Those providing advice to the Ad Hoc Advisory Committee on Judiciary Planning 
recognized this challenge. In January 2010, the Committee on Audits and Administrative 
Office Accountability (AAOA) suggested that priority setting is critical: 

Everything in the plan is important. But setting priorities among the numerous 
strategies and goals will enable the judiciary to focus near-term efforts on those issues 
that are the most vital to its future. 

In addition, the AAOA Committee noted that priority setting is a function of 
leadership. Members of the Ad Hoc Advisory Committee agreed. During its 
deliberations, one member observed: 

2Administrative Office ofthe United States Courts, Planning Handbookfor the Federal Courts, 
(2d ed. 1997), p. 77. 
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A farge organization cannot have too many priorities at once and succeed. If the 

Executive Committee does not limit the Judiciary to 3-4 priorities, [there won't be any] 

priorities. If they all get thrown into the mix, others will select their own priorities and 

there will be no power or success. 


The Executive Committee also recognized the importance of priority-setting 
and its role in identifying priorities in developing an approach to strategic planning for 
the federal judiciary. Upon its recommendation, the Judicial Conference approved the 
following as part of the planning approach for the Conference and its committees: 

With suggestions from Judicial Conference Committees and others, and the input of the 

judiciary planning coordinator, the Executive Committee will identify issues, strategies, 

or goals to receive priority attention over the next two years. 


JCUS-SEP 10, p._. 

JUDICIAL CONFERENCE COMMITTEE SUGGESTIONS ON PRIORITIES 

Committees routinely prioritize issues and initiatives within their own areas of 
responsibility. For their summer 2010 meetings, committees were also asked to identify 
judiciary-wide priorities. To date, four committees have offered suggestions about issues, 
strategies and goals that should receive priority attention. Other committees reported that 
they will recommend priorities after consulting with their planning subcommittees or 
deliberating further. 

It should be noted that, to date, the ideas about judiciary-wide priorities are based 
on April and May 2010 drafts of the Strategic Plan/or the Federal Judiciary. Since then, 
goals calling for increased education and training on security (Goal l.2b), and ethical 
conduct, integrity and accountability (Goal 7.1a) have been added to the plan. In 
addition, an issue and several goals were revised between May 2010 and the approval of 
the plan in September. 3 

Of the four responding committees, so far all have identified Issue I, or a strategy 
or goal within Issue 1, as a priority. Three of the four committees have identified Issue 2 
or Strategy 2.1 as a priority. 

3Issue 1 was changed from "Delivering Justice" to "Providing Justice," and a goal about 
attracting and retaining the most qualified staff (GoaI3.2a) was substantially revised. Other clarifYing 
changes were made to goals relating to support for senior and recalled judges (Goal 3.1a); the handling of 
improperly raised and pro se claims (Goals 5.lc and 5.2c); and communication and collaboration with 
organizations outside the judicial branch (Goal 7.2b). 
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Strategy 2.1: 
Strategy 1.3: 

Strategy 7.2: 

Committee on Audits and Administrative Office Accountability 

Allocate and manage resources more efficiently and effectively. 
Secure resources that are sufficient to enable the judiciary to accomplish its 
mission in a manner consistent with judiciary core values. 
Improve the accessibility of information about the judiciary in an 
appropriate manner that preserves the rights of participants in judicial 
proceedings. 

Committee on Defender Services 

Goall.lc: Ensure that persons represented by panel attorneys and federal defender 
organizations are afforded well qualified representation consistent with 
best practices for the representation of criminal defendants. 

Strategy 4.1: Harness the potential of technology to identify and meet the needs of court 
users for information, service, and access to the courts. 

Strategy 6.1: Develop and implement a comprehensive approach to enhancing relations 
between the judiciary and the Congress. 

Goal 6.2a: Develop ongoing communications with the executive branch about policies 
and solutions to address issues affecting the judiciary. 

Committee on Judicial Resources 

Issue 1. Providing Justice: 
How can the judiciary provide justice in a more effective manner and meet new and 
increasing demands, while adhering to its core values? [NOTE: reflects current language.] 
Issue 2. The Effective and Efficient Management of Public Resources: 
How can the judiciary provide justice consistent with its core values while managing its 
resources and programs in a manner that reflects workload variances and funding realities? 
Issue 3. The Judiciary Workforce for the Future: 
How can the judiciary continue to attract, develop and retain a highly competent and diverse 
complement of judges and staff, while meeting future workforce requirements and 
accommodating changes in career expectations? 

Strategy 1.2: 

Strategy 1.3: 

Goal1.3c: 

Strategy 2.1: 
Strategy 6.1: 

Committee on Space and Facilities 

Strengthen the protection of judges, court staff and the public at court 
facilities, and of judges and their families at other locations. 
Secure resources that are sufficient to enable the judiciary to accomplish its 
mission in a manner consistent with judiciary core values. 
Ensure that judiciary proceedings are conducted in court facilities that are 
secure, accessible, efficient, and properly equipped. 
Allocate and manage resources more efficiently and effectively. 
Develop and implement a comprehensive approach to enhancing relations 
between the judiciary and the Congress. 
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