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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JUNE 2-3, 2011

Opening remarks of the Chair

A. Report on the March 2011 Judicial Conference session
B. Transmission of Supreme Court-approved proposed rule amendments to
Congress

ACTION — Approving minutes of the January 2011 Committee meeting
Report of the Administrative Office

A. Legislative Report
B. Administrative Report

Report of the Federal Judicial Center
Report of the Civil Rules Committee

A. ACTION - Approving publishing for public comment proposed amendments
to Rule 45

Preservation and sanctions

Pleading

Forms

Work following the 2010 Duke Conference

Minutes and other informational items

mmuaw

Report of the Appellate Rules Committee

A. ACTION - Approving publishing for public comment proposed amendments
to Appellate Rules 28 and 28.1 and Appellate Form 4
B. Minutes and other informational items

Report of the Criminal Rules Committee

A. ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Rules 5, 15, 58, and new Rule 37

B. ACTION - Approving publishing for public comment proposed amendments
to Rules 12 and 34

C. Discovery issues, including work with the Federal Judicial Center on possible
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10.

I1.

12.

D.

E.

additions to the Judge’s Benchbook and a “Good Practices” guide for criminal
discovery

Work with the Federal Judicial Center on warnings about immigration
consequences of a guilty plea and restrictions imposed on sex offenders
Minutes and other informational items

Report of the Evidence Rules Committee

A.

B.

ACTION - Approving publishing for public comment an amendment to Rule
803(10) to comport with the Supreme Court’s decision in Melendez-Diaz v.
Massachusetts

Minutes and other informational items

Report of the Bankruptcy Rules Committee

A.

D.
E.
F.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Bankruptcy Rules 3001(c), 7054, and 7056, and Official Forms
10, 10 (Attachment A), 10 (Supplement 1), 10 (Supplement 2), and 25A
ACTION — Approving and transmitting to the Judicial Conference, without
publication, proposed amendments to Rules 1007(c), 2015(a), 3001(c), and
Official Forms 1 and 9A-91

ACTION - Approving for publication for public comment proposed
amendments to Rules 1007(b), 3007(a), 5009(b), 9006, 9013, and 9014, and
Official Forms 6C, 7, 22A, and 22C

The Forms Modernization Project

Revision of the Part VIII Rules

Minutes and other informational items

ACTION - Approving and transmitting to the Judicial Conference revised
Procedures for the Judicial Conference’s Committee on Rules of Practice and
Procedure and Its Advisory Rules Committees

Long-range planning report

A.
B.

Response to Judge Breyer’s request
Long-term projects for the Rules Committees

Next meeting: January 5-6, 2012, in Phoenix, Arizona
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4 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
March 15, 2011
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All the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

sk st st sk s o ok ok ok ok sk sk sk sk s sk skoskoskok ko ok

At its March 15, 2011 session, the Judicial Conference of the United States —

Elected to the Board of the Federal Judicial Center for a term of four years: Chief Judge
James F. Holderman, Jr., United States District Court for the Northern District of Illinois,
and Chief Judge Kathryn H. Vratil, United States District Court for the District of Kansas,
to succeed Judge David O. Carter, United States District Court for the Central District of
California, and Judge Philip M. Pro, United States District Court for the District of
Nevada.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

With regard to bankruptcy judgeships:

a. Recommended to Congress that it (1) authorize 49 additional judgeships
(48 permanent, one temporary); and (2) convert 28 temporary judgeships to
permanent status and extend the lapse dates for two temporary judgeships; and

b. Amended its 2010 policy concerning conversion of existing temporary bankruptcy
judgeships to permanent status by clarifying that a district should have an annual
weighted caseload of at least 1,500 per judgeship to justify conversion, calculated

by using the number of judgeships currently authorized to the district minus one.

Approved revised Guidelines for the Intercircuit Assignment of Bankruptcy Judges.



Authorized the designation of St. George as an additional place of holding court in the
District of Utah, as requested by the Judicial Council of the Tenth Circuit.

COMMITTEE ON THE BUDGET

Approved a 5.2 percent annual budget cap, in lieu of the current 8.2 percent budget cap,
for the Salaries and Expenses account for fiscal years 2013 through 2017.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT
Approved a revised district court records disposition schedule for criminal case files.
Approved a revised bankruptcy court records disposition schedule.
Endorsed the practice of scanning into CM/ECF older paper files stored at Federal Record
Centers when they are requested for viewing, but agreed to require courts to restrict remote
public access to those files and allow public access only at the clerk’s office public

terminal or counter.

Endorsed the scanning of open fugitive criminal case files into CM/ECF under the
appropriate restriction levels.

Endorsed the scanning into CM/ECF of sealed paper case files and documents stored at the
courts under the appropriate restriction level.

Approved a modification of the Electronic Public Access Fee Schedule to include the
following sentence: “For individual researchers, courts must also find that the defined
research project is intended for academic research purposes, and not for commercial
purposes or internet redistribution.”

Expanded the opinion pilot program to include up to 30 additional courts, to ensure that
sufficient data is collected to evaluate the program.

[A recommendation regarding senior judge participation in en banc panels was withdrawn
by the committee chair.]

COMMITTEE ON CRIMINAL LAW

Approved a new policy for probation and pretrial services offices governing the
management of sex offenders.
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COMMITTEE ON DEFENDER SERVICES

Approved the utilization of circuit Criminal Justice Act (CJA) case-budgeting attorney
positions, the continued funding for the three current case-budgeting attorneys, and
expansion in the number of positions. The case-budgeting attorney positions will be
structured as circuit unit employees that are funded by the Defender Services account and
will operate pursuant to a Memorandum of Understanding that will include an advisory
role for the Administrative Office in the appointment, management, and oversight of the
position, with the understanding that the circuit has the ultimate authority in the selection,
retention, and management of the position. Expansion of the number of case-budgeting
attorneys will occur incrementally, subject to the Committee’s approval and the
availability of funding.

Approved policy guidance pertaining to clemency representations furnished by panel
attorneys.

COMMITTEE ON FEDERAL-STATE JURISDICTION

Agreed to support an amendment to 28 U.S.C. § 297 to specify that, in addition to circuit
and district judges who are currently authorized to provide temporary service to the courts
of the freely associated compact states (the Federated States of Micronesia, the Republic
of the Marshall Islands, and the Republic of Palau), magistrate judges and territorial judges
may be assigned temporarily to provide such service.

Rescinded its position supporting the repeal of the Federal Employers’ Liability Act and
the Jones Act.

COMMITTEE ON THE JUDICIAL BRANCH

Agreed that if the judiciary seeks legislation to provide that the District Courts of the
Territory of Guam and the Commonwealth of the Northern Mariana Islands shall be courts
with judicial power derived from Article III, Section 1, of the Constitution of the United
States, it would also seek legislation to provide that in the event the incumbent judges of
those courts are confirmed as Article III judges, their service as judges in their respective
territorial district courts would be included in computing, under 28 U.S.C. §§ 371 and 372,
their aggregate years of judicial service.

Agreed to request and encourage circuit judicial councils to consider establishing “judicial
wellness” committees that would be charged with accomplishing objectives substantially
similar to the following: (1) promoting health and wellness among judges by creating
programs (educational or otherwise), policies, and/or practices that provide a supportive
environment for the maintenance and restoration of health and wellness; and (2) providing
information to judges on judicial retirement issues, including disability retirement.
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Rescinded its position endorsing legislation to authorize the payment of nonforeign
cost-of-living allowances to federal judges serving outside the continental United States or
in Alaska.

Approved an amendment to section 250.30.40 of the Travel Regulations for United States
Justices and Judges to provide that, in lieu of claiming a per diem allowance for the
locality where temporary duty is performed, a judge may claim the cost of lodging plus the
maximum General Services Administration per diem allowance for meals and incidental
expenses, currently $71, provided that the sum total does not exceed 150 percent of the
authorized per diem allowance.

Approved an amendment to section 250.40.20 of the Travel Regulations for United States

Justices and Judges to clarify that, when the government or a third party pays directly for a
judge’s lodging and/or meals, the judge should take an appropriate reduction in the judges’
subsistence/per diem allowance.

Approved an amendment to section 240.10 of the Travel Regulations for United States
Justices and Judges to authorize judges’ travel attendants’ reimbursement on an actual
expense basis (in lieu of a per diem allowance) consistent with the provisions of section
420.30.40 of the Judiciary Staff Travel Regulations, Guide to Judiciary Policy, Vol. 19,
Ch. 4.

COMMITTEE ON JUDICIAL RESOURCES
With regard to Article III judgeships, agreed to —

a. Transmit to Congress a request for the addition of eight permanent judgeships and
one temporary judgeship in the courts of appeals, and for the district courts, the
addition of 53 permanent judgeships and 18 temporary judgeships, plus the
conversion to permanent status of eight existing temporary judgeships; and

b. Recommend to the President and the Senate not filling the next judgeship vacancy
in the District of Massachusetts, based on the three-year low weighted caseload in
that district.

With regard to additional law clerk positions, agreed to —

a. Establish a “court law clerk” position in the Judiciary Salary Plan (JSP) using the
specified qualifications standard. Each position requires Conference authorization.
Each court law clerk position appointment will not exceed JSP-13, step 1, and is
temporary, not to exceed three years on court staff rolls;

b. Allocate ten court law clerk positions to the Eastern District of California and one
court law clerk position to the Western District of New York, based on specified
criteria, for a test period of three years; and
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C. Request the Administrative Office to devise a set of statistical criteria by which to
evaluate at the end of three years whether the addition of court law clerks enabled
more expeditious case resolution in the Eastern District of California and the
Western District of New York.

Affirmed that under the September 2007 Conference policy limiting the tenure of term law
clerks to four years, courts are not permitted to switch term law clerks with career law
clerks or with incumbents of other attorney positions.

Took the following actions with regard to temporary and term appointments in courts and
federal public defender organizations:

a. Agreed to —

(1) Limit temporary appointments prospectively to two categories: (i) one year or
less; and (ii) at least one year and one day;

(2) Limit to four years all temporary and term appointments, including temporary
bankruptcy law clerks, temporary law clerks funded by the Temporary
Emergency Fund, and term staff attorneys;

(3) Provide that extensions would be allowed to temporary or term appointments
so long as the total period of service in that position does not exceed a
maximum duration of four years; and

(4) Exclude from these requirements (i) positions that have statutory appointment
limitations, e.g., federal public defenders; (ii) land commissioners due to the
infrequent, intermittent nature of the work; and (iii) positions that have
Conference policy appointment limitations, such as term law clerks; certain
re-employed annuitants; temporary medical, maternity, and extended military
leave replacements in chambers; and chambers staff temporarily retained after
separation of a judge; and

b. Agreed to eliminate the temporary indefinite appointment type, converting all such
appointments to temporary appointments not-to-exceed four years from the date of
Conference approval of this action and, where appropriate, to allow courts and
federal public defender organizations to designate such positions as permanent.

Clarified a policy adopted at its September 1998 session regarding the grade level of a
principal secretary to a chief circuit judge (and included in that policy the principal
secretary to the chief judge of the Court of International Trade position) to state that (a) the
Judiciary Salary Plan (JSP) grade 12 may only be “carried” from the position of principal
secretary to a chief circuit judge to the position of secretary to a federal judge in the
chambers of that same chief circuit judge upon that judge stepping down from the chief
judge position; and (b) the assistant or additional secretaries in chambers may not be
switched with principal secretaries to attain the JSP-12 once the principal secretary
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acquires the permanent JSP-12. This would not preclude a chief circuit judge from
appointing an assistant or additional secretary to the principal secretary position if the
principal secretary has separated from the chief circuit judge’s chambers.

Approved (a) a staffing formula for probation and pretrial services offices for
implementation beginning in fiscal year 2012; and (b) a case-weighting supplement to the
staffing formula to determine future staffing requirements in probation and pretrial
services offices.

Approved a staffing formula for the clerk’s office of the Court of Federal Claims for
implementation beginning in fiscal year 2012.

Approved application of the alternative dispute resolution robust staffing factor for two
years for the Western District of New York and the District of Idaho pending completion
of the alternative dispute resolution work measurement study and a working group’s
analysis and suggestions.

With regard to the Court Personnel System, approved the following relating to student
trainees:

a. That a pay band be established in the Court Personnel System for student trainees
who are employed on a temporary basis during vacation periods or on a part-time
basis while in school;

b. That the qualification requirements for entry to the pay band be the conditions
identified in the minimum age requirement for high school students, as outlined in
the Guide to Judiciary Policy, Vol. 12, Ch. 5, § 520.30.20(c), Employment, High
School Student;

c. That an individual may be appointed into an ungraded Court Personnel System
student trainee position at a base salary anywhere from a rate equivalent to the
federal minimum wage rate up to a rate equal to that of a classification level
(CL)-21, step 1; and

d. That the appointing officer have the discretionary authority to adjust pay within the
band.

Amended the maximum fees for realtime services so that all parties to a case who receive
a realtime feed pay the same amount for the services that are received, and agreed that
those fees will be based on the number of feeds provided by a certified realtime court
reporter as follows:

*  One feed, the ordering party pays $3.05 per page;
+  Two to four feeds, each party receiving a feed pays $2.10 per page; or
»  Five or more feeds, each party receiving a feed pays $1.50 per page.
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COMMITTEE ON JUDICIAL SECURITY
Concerning judges information on the internet:

a. Agreed to endorse the Seventh Circuit librarian’s program, procedure, and protocol
as a national model program wherein circuit librarians would monitor traditional
media and the internet, including blogs and accessible social media sites for
mentions of federal judges (circuit, district, magistrate, and bankruptcy) from their
circuits, including threats and/or inappropriate communications, and urge circuit
librarians, judges, and circuit judicial councils to consider adopting and
implementing the model program locally. Under this program —

(1) Librarians and others who locate a threat or inappropriate communication
should forward it immediately to the judge and the local United States
Marshals Service (USMYS) district office;

(2) Judges may choose not to participate, or may prefer to have chambers staff
conduct the searches; and

(3) The librarians’ role is one of data gathering only and the primary
responsibility for threat response, evaluation, and investigation remains
with the USMS;

b. With regard to domain name issues, agreed to encourage judges to consult with their
librarians if the judges want routine searches performed to determine if their names
have been registered as domain names. Librarians will also alert the judges to
whom they are assigned if their routine monitoring of the internet for judicial
mentions uncovers the potential misuse of a judge’s name as a domain name; and

C. With regard to ensuring that threats are reported to the USMS, agreed to urge each
circuit librarian to coordinate with individual judges and the local USMS district
office to assist in implementing the USMS protocol for reporting information
located by the librarians that contains sensitive personal information about a judge
or a judge’s family or that could be interpreted as threatening (Protocol for Judges
and the U.S. Marshals Service, May 21, 2010)

COMMITTEE ON THE ADMINISTRATION OF THE MAGISTRATE JUDGES SYSTEM

Amended the magistrate judge selection and appointment regulations to conform with a
recent amendment to 28 U.S.C. § 631(a) by providing that senior judges with at least a 50
percent workload in the preceding calendar year may participate in the selection of new
magistrate judges.
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April 26, 2011

Honorable John A. Boehner
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Appellate Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2072 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 26, 2011

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Appellate Procedure be, and they hereby are,
amended by including therein amendments to Appellate Rules 4 and 40.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Appellate
Procedure shall take effect on December 1, 2011, and shall govern in all proceedings
in appellate cases thereafter commenced and, insofar as just and practicable, all
proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Appellate
Procedure in accordance with the provisions of Section 2072 of Title 28, United
States Code.



April 26, 2011

Honorable John A. Boehner
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Bankruptcy Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2075 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.
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April 26, 2011

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Bankruptcy Procedure be, and they hereby are,
amended by including therein amendments to Bankruptcy Rules 2003, 2019, 3001,
4004, and 6003, and new Rules 1004.2 and 3002.1.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Bankruptcy
Procedure shall take effect on December 1, 2011, and shall govern in all proceedings
in bankruptcy cases thereafter commenced and, insofar as just and practicable, all
proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Bankruptcy
Procedure in accordance with the provisions of Section 2075 of Title 28, United
States Code.
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April 26, 2011

Honorable John A. Boehner
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.
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April 26, 2011

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein amendments to Criminal Rules 1, 3, 4, 6, 9, 32, 40,
41, 43, and 49, and new Rule 4.1.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Criminal
Procedure shall take effect on December 1, 2011, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

3. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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April 26, 2011

Honorable John A. Boehner
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Evidence that have been adopted by the Supreme Court of the United
States pursuant to Section 2072 of Title 28, United States Code.

Accompanying the rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.
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April 26, 2011

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Evidence be, and they hereby are, amended by
including therein the amendments to Evidence Rules 101-1103.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Evidence shall
take effect on December 1, 2011, and shall govern in all proceedings thereafter
commenced and, insofar as just and practicable, all proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Evidence in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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ATTENDANCE

The winter meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in San Francisco, California, on Thursday and Friday, January 6
and 7, 2011. The following members were present:

Judge Lee H. Rosenthal, Chair
Douglas R. Cox, Esquire

Roy Englert, Esquire

Judge Neil M. Gorsuch

Judge Marilyn L. Huff

Chief Justice Wallace Jefferson
William J. Maledon, Esquire
Judge Reena Raggi

Judge Patrick J. Schiltz

Judge James A. Teilborg
Judge Diane P. Wood
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Three members were unable to attend the meeting: Dean C. Colson, Esquire;
Dean David F. Levi; and Deputy Attorney General James M. Cole. The Department of
Justice was represented by Karen Temple Claggett, Esquire and S. Elizabeth Shapiro,
Esquire.

Also participating in the meeting were the committee’s consultants, Professors
Geoffrey C. Hazard, Jr. and R. Joseph Kimble, and the following guests who participated
in a panel discussion: Judge Barbara J. Rothstein; Judge Paul W. Grimm; Gregory P.
Joseph, Esquire; Daniel C. Girard, Esquire; Thomas Y. Allman, Esquire: and John
Barkett, Esquire.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Special counsel, Administrative Office
James N. Ishida Senior attorney, Administrative Office
Jeffrey N. Barr Senior attorney, Administrative Office
Emery G. Lee Research Division, Federal Judicial Center
Meghan A. Dunn Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Jeffrey S. Sutton, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Eugene R. Wedoff, Chair
Professor S. Elizabeth Gibson, Reporter
Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Professor Richard L. Marcus, Associate Reporter
Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Professor Nancy King, Associate Reporter
Advisory Committee on Evidence Rules —
Judge Sidney A. Fitzwater, Chair
Professor Daniel J. Capra, Reporter
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INTRODUCTORY REMARKS

Judge Rosenthal welcomed the new committee members — Judge Gorsuch, Judge
Schiltz, and Mr. Englert — and summarized their extensive professional backgrounds and
achievements.

She reported that John Rabiej would be leaving the Administrative Office shortly
to become executive director of the Sedona Conference. She noted that the committee
would honor him for his service at its next meeting in June. As a short-term measure, she
said, Andrea Kuperman, her rules law clerk, would be detailed to the Administrative
Office to serve as chief counsel to the committee. She also asked the committee to
recognize the excellent work that Katherine David had performed as rules law clerk
during Ms. Kuperman’s maternity leave.

With great sadness, Judge Rosenthal reported that Judge David G. Trager, a
former member of the Advisory Committee on Criminal Rules, had just passed away.
She also noted that Joe Cecil of the Federal Judicial Center, who has conducted a great
deal of excellent research for the committee over many years, had recently lost his son in
a tragic accident. She extended the deepest sympathies of the committee to the Trager
and Cecil families.

Judicial Conference Action

Judge Rosenthal reported that the Judicial Conference at its September 2010
session had approved all the rules amendments recommended by the committee.

The Conference also approved the proposed statutory amendment to 28 U.S.C.
§ 2107. That legislative change, she explained, was needed to buttress the proposed
amendment to FED. R. App. P. 4(a)(1) (time to appeal) that would clarify the time to
appeal in civil cases when a federal officer or employee is sued in an individual capacity
for an act or omission occurring in connection with duties performed on behalf of the
United States. The Supreme Court has held that time limits set forth in statutes are
jurisdictional in nature. Therefore, the statute needs to be amended to complement the
rule amendment. Bowles v. Russell, 551 U.S. 205 (2007). The statutory change, she
noted, was essentially technical in nature. She reported that she and Mr. Rabiej had
spoken to House and Senate judiciary committee staff about it and had received
encouragement that it would likely be adopted.

Pleading Standards Legislation
Judge Rosenthal noted that two pieces of legislation had been introduced in 2009

that would regulate pleading standards in civil cases, and three Congressional hearings
had been conducted on them. She suggested that it will be difficult for Congress to
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achieve consensus on the specific language of a single bill. Nevertheless, the thrust of
the various legislative efforts to date had been: (1) as an interim measure, to restore
pleading standards to those in effect immediately before Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007); and (2) as a longer-term measure, to allow the rules committees to
work out the final standards under the Rules Enabling Act process.

She reported that it was unclear whether any of the bills will be successful in the
new Congress. The committee’s overarching interests, she said, are: (1) to avoid being
drawn into the political fray; and (2) to preserve the integrity of the Rules Enabling Act
process. She added that the committee and its staff will continue to monitor and
document the extensive case law on pleading standards following Twombly and Ashcroft
v. Igbal, 556 U.S. __, 129 S.Ct. 1937 (2009). The committee’s summaries of the
developing case law are posted on the judiciary’s rules web site, www.uscourts.gov. In
addition, she noted, the Federal Judicial Center would continue to study civil cases after
Twombly and Igbal to elicit meaningful insights on how the district courts are handling
motions to dismiss.

Finally, she observed that two bills had been introduced in Congress that would
alter the standards for pleading in specific types of civil litigation — in fashion-design
cases and “anti-SLAPP” cases. She solicited the committee’s views on whether the
Administrative Office should prepare a standard response that could be used for all future
legislation affecting pleading standards or should wait and comment individually on each
bill as it is introduced. A participant urged the judiciary to be very cautious and avoid
being drawn into the legislative debate in light of the politically charged atmosphere that
had accompanied the private securities legislation.

Sunshine in Litigation Legislation

Judge Rosenthal noted that some sort of “sunshine in litigation” legislation
continues to be introduced in every Congress. Among other things, she said, the bills
would prevent a court from issuing a protective order if the information that would be
protected by the order could be relevant to protecting public health or safety.

She noted that concern had arisen again in the wake of the BP oil spill when a bill
was introduced specifying that court orders restricting the dissemination of broad
categories of information would be void and unenforceable in any legal proceeding. The
proposed legislation would effectively have made discovery unworkable. As a result, she
and Judge Kravitz had written to Congress explaining why that particular provision was
unnecessary and would be disruptive, and the sponsors later removed it from the bill.

Judge Rosenthal reported that she and Judge Kravitz had met with the staff of
Representative Nadler, who had introduced the latest version of the sunshine legislation.
She noted that his current bill, although a little narrower than earlier versions, still
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presented difficult and unnecessary problems that would make civil litigation more
expensive, burdensome, and time-consuming. It would also make it more difficult to
protect important privacy interests.

Bankruptcy Rules

Judge Rosenthal explained that under the Rules Enabling Act, the Supreme Court
must promulgate rule amendments and send them to Congress by May 1 of each year.
The amendments then take effect by operation of law on December 1 of each year, unless
Congress acts during the interim seven months to reject, modify, or defer them.

She reported that on the eve of the December 1, 2010, deadline, Congressional
staff had raised an objection to the 2010 rule amendments — apparently in response to a
last-minute attempt by opponents of a particular bankruptcy rule. She noted that the
matter had eventually been resolved to the satisfaction of the staff, and the rules went into
effect on December 1.

Nevertheless, she said, this sort of last-minute action could become a recurring
tactic every year. She explained that the committee chairs, the reporters, and AO staff
were continuing to work hard at all stages of the rules process to avert potential surprises
by informing Congressional staff in advance about pending amendments and potentially
controversial issues. Those ongoing, informal communications, she said, had proven to
be enormously beneficial.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on June 14-15, 2010.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. McCabe reported that appropriations legislation had still not been enacted by
Congress to provide funds to operate the federal government for the 2011 fiscal year. As
a result, the federal judiciary was operating under a continuing resolution limiting its
funding to 2010 levels. He noted, moreover, that a great deal of talk had been heard in
the political arena about imposing cuts in spending across all parts of the federal
government. As a result, he said, the future budget for the courts could be very
constrained.

REPORT OF THE FEDERAL JUDICIAL CENTER

Judge Rothstein reported that the Federal Judicial Center had come away from the
Duke conference with clear instructions to pursue additional case-management training
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for judges, regardless of whatever rules changes might be adopted by the committee. She
noted that the Center had designed a new program focused on case management, and it
had already been oversubscribed.

She reported that about 30 years ago the Center had conducted a study to identify
the most effective case-management procedures. Now it is in the process of designing a
similar, updated study to assess which procedures work well and which do not. Center
staff, moreover, will be updating the Center’s case-management monographs and drafting
new publications. For example, the Center, working in conjunction with the Judicial
Panel on Multi-District Litigation, will prepare a new series of “how-to” monographs for
judges and lawyers on handling specific categories of civil cases before the panel.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Sutton and Professor Struve presented the report of the advisory committee,
as set forth in Judge Sutton’s memorandum and attachments of December 3, 2010
(Agenda Item 6).

Amendments for Publication
FED.R. App.P. 13, 14 and 24

Judge Sutton noted that Congress enacted 26 U.S.C. § 7482 in 1986. It authorizes
discretionary interlocutory appeals from the Tax Court to the courts of appeals, similar to
the provision in 28 U.S.C. § 1292(b) that governs interlocutory appeals from the district
courts. The Federal Rules of Appellate Procedure, however, have never been amended to
implement the 1986 statute.

He reported that the advisory committee’s proposed amendments to Rule 13(a)
(appeal from the Tax Court) and Rule 14 (applicability of other rules) had been
developed in close consultation with the Tax Court and the Department of Justice. In
addition, the advisory committee had consulted tax lawyers on the proposed rules.

Revised FED. R. App. P. 13(a) would largely carry forth the provisions of existing
Rule 13 and address an “appeal as of right” from the Tax Court. Proposed FED. R. ApP.
P. 13(b) would address an “appeal by permission” from the Tax Court by incorporating
the provisions of FED. R. App. P. 5 (appeal by permission).

The proposed revisions to FED. R. App. P. 14 had been designed to complement
Rule 13. They would delete the current reference to Tax Court “decisions” and specify
that references to the district court and the district clerk in any applicable appellate rule,
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other than FED. R. App. P. 24(b), should be read as referring to the Tax Court and its
clerk.

The amendments to FED. R. App. P. 24(b) had been recommended by the Tax
Court. They would correct the impression fostered by the current rule that the Tax Court
is an executive branch agency, rather than a court.

The committee without objection by voice vote approved the proposed
amendments for publication.

Information ltems

Judge Sutton asked the members for feedback and guidance on two potential rule
amendments that the advisory committee had under consideration.

FED. R. App. P. 29(a)

Judge Sutton reported that Rule 29(a) currently allows the following entities to
file an amicus-curiae brief in a court of appeals without the consent of the parties or prior
leave of court: (1) the United States; (2) a federal officer or agency; and (3) a state,
commonwealth, or territory, and the District of Columbia. The advisory committee, he
explained, was considering a proposal that would extend that exemption to federally
recognized Indian tribes.

He explained that the original public suggestion had been much broader in scope
and would have redefined the term “state” in FED. R. App. P. 1(b) (scope and definitions)
to include Indian tribes throughout the appellate rules. The advisory committee,
however, decided against that proposal and currently was only considering the proposal
to permit tribes to file amicus briefs without leave of court.

He noted that the Federal Judicial Center had conducted an empirical study at the
committee’s request. It revealed that Indian tribes do in fact file a number of motions for
permission to file amicus briefs, most of them in three federal circuits. The study further
showed that the great majority of the motions for leave to file are granted by the courts.
In reality, thus, Indian tribes already have the ability to file amicus briefs. The key issue,
therefore, is not access to the courts but the fundamental dignity of the tribes.

Judge Sutton said that he had written to the chief judges of the three circuits
having the most motions for leave to file and had asked them: (1) whether they favored
changing the national rule to allow tribes to file amicus briefs without court permission;
and (2) whether their circuits would consider modifying their own local rules to permit
tribes to file without permission. He reported that the circuits had not shown much
enthusiasm so far for either course of action.
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Judge Sutton pointed out that the rules of the U.S. Supreme Court allow
municipalities to file amicus briefs without permission, but not Indian tribes. He added
that there is no clear history as to why that particular choice had been made when the
Court adopted its rule in the 1930s.

He reported that the advisory committee was divided on the merits of the
proposal, and it would appreciate hearing any views that the members of the Standing
Committee may have to offer. He proceeded to summarize the arguments offered by
opponents and proponents of the proposal.

Advisory committee members opposed to the change had stated that there is no
problem that needs fixing because Indian tribes routinely are given leave to file amicus
briefs now. As a matter of substance, moreover, tribes are essentially different from
states. In addition, the Supreme Court’s amicus rule recognizes states and municipalities,
but not tribes. Although dignity is important, opponents concede, it is in reality another
name for sovereignty — a matter of great political sensitivity that the rules committees
should avoid.

On the other hand, advisory committee members favoring the change had argued
that dignity is a core value that should be recognized in the rule. Judge Sutton noted that
the advisory committee had received a letter from several tribal groups strongly
endorsing the proposed amendment. Proponents also argued that Indian tribes are
exactly the same as states, at least for the purposes of Rule 29(a). If municipalities are
allowed to file amicus briefs without permission in the Supreme Court, sovereign Indian
tribes should have at least the same status. In fact, it would make sense to include both
Indian tribes and municipalities in a revision of Rule 29(a). He also noted that the
advisory committee had considered and rejected the possibility of adding foreign
governments to the rule.

Judge Sutton pointed out that amicus briefs pose a risk because they may raise
recusal problems for judges. With that in mind, he said, some courts currently specify
that an amicus brief will not be allowed if it would result in the recusal of a judge. He
suggested that if Rule 29(a) were to be amended, the revised rule could address the
recusal prohibition directly or explicitly allow the courts of appeals to address it in their
local rules.

The participants then expressed the same divergence of views that the members of
the advisory committee had voiced. One member strongly supported the proposed
amendment and pointed out that Indian tribes have a greater claim of sovereignty than
municipalities because the latter are only creatures of the states. Moreover, tribes, as
sovereign entities, have essentially the same important interests in third-party cases that
states do.
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A participant said that many commercial cases affect Indian tribes, and he
suggested that the tribes normally can afford to write amicus briefs in these cases. He
added that it is rare for a court to deny a tribe’s request to file an amicus brief, although
recusal problems arise from time to time.

Another participant cautioned that there is a real political risk in amending Rule
29. The rules committees may be used as a political stepping stone to achieve other
political objectives involving sovereignty and tribal rights.

A member inquired as to why the advisory committee had decided to include
Indian tribes only in Rule 29. Judge Sutton and Professor Struve responded that the
committee had in fact reviewed all the appellate rules individually, and there were simply
too many practical complications with adding tribes to the other rules.

A member encouraged the advisory committee to amend Rule 29 to include both
tribes and municipalities. Among other things, he said, including cities in the rule would
reduce any political fallout. In addition, if Rule 29 were amended, the Supreme Court
would likely change its rule eventually to include tribes.

On the other hand, a member pointed to the lack of enthusiasm for the proposal
on the part of the three circuits that have the most tribal cases. He emphasized that there
is no real problem under the current rule because tribes as a practical matter have no
problem in filing amicus briefs in meritorious cases. He expressed concern about the
committee getting out ahead of the Supreme Court on a potentially controversial issue.

Ms. Claggett stated that the Department of Justice did not have an official view
on the matter, but the Department encouraged the committee to keep the matter on its
agenda.

Some participants suggested that it is not always clear what constitutes a tribe and
who may speak for the tribe in litigation. In addition, a member cautioned that the
amendment could lead to a slippery slope because other groups that Congress has
“deemed” to be Indian tribes, such as Alaskan native villages and corporations, could ask
to be included in the rule. Legislation had been introduced in Congress to recognize
Native Hawaiians as a tribe. Judge Sutton explained that the advisory committee had
deliberately limited the proposal to federally recognized tribes, and Professor Struve
added that the process for federal recognition is a lengthy one.

A member suggested that the committee also needs to take account of the 2010
change in FED. R. App. P. 29 that requires amicus briefs to disclose authorship and
funding.

FED. R. ApP. P. 28
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Judge Sutton pointed out that Rule 28 (briefs) mandates the specific contents of a
brief and the order in which the contents must be presented. Rule 28(a)(6), for example,
states that a brief must contain “a statement of the case briefly indicating the nature of the
case, the course of proceedings, and the disposition below.” Then Rule 28(a)(7) requires
““a statement of facts relevant to the issues submitted for review.” He suggested that it
might make more sense to collapse (a)(6) and (a)(7) into a single statement, as the
Supreme Court’s rule does. That approach, he said, would allow lawyers to make their
case and tell their story in a more natural way. Most lawyers, he said, would choose to
follow a chronological approach.

Judge Sutton reported that there was strong support on the advisory committee in
favor of reformulating the contents requirements. The committee was considering three
options: (1) aligning Rule 28 more closely with the Supreme Court’s rule; (2) leaving
paragraphs (a)(6) and (a)(7) of Rule 28 in place, but reversing their order — placing the
facts first and then the statement of the case; and (3) removing the words “course of
proceedings” from Rule 28(a)(6). He added that the members of the advisory committee
agree that there is a problem with Rule 28, but there is no consensus yet as to which
particular option to pursue.

Several participants stated that, as a minimum, the phrase “course of the
proceedings” should be eliminated from Rule 28(a)(6) because it induces lawyers to
include unnecessary details about the proceedings below and causes briefs to be too long.
Judges, they said, want briefs to focus on the dispositional ruling below. Chief Justice
Jefferson quoted from the pertinent Texas state-court rule (Rule 38.1) that requires a
concise statement of the case that “should seldom exceed one-half page, and . . . not
discuss the facts.” Several members praised that approach because it requires the lawyers
to tell the court up front precisely and briefly what they want the court to do. Along the
same lines, a member pointed out that some state courts specifically require an
introduction to a brief.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Wedoff and Professor Gibson presented the report of the advisory
committee, as set forth in Judge Wedoff’s memorandum and attachments of December 6,
2010 (Agenda Item 9). Judge Wedoff reported that the advisory committee had no action
items to present.

Informational Items
FED. R. BANKR. P. 1007

Judge Wedoff explained that the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 specifies that individual debtors in chapter 7 cases must file a
statement that they have completed an approved course in personal financial management
before they may receive a discharge. FED. R. BANKR. P. 1007(c) (time limits) had
required a debtor to file the statement within 45 days after the first date set for the
meeting of creditors under 8 341 of the Code.

Some debtors, however, fail to file the required statement within 45 days.
Therefore, the court has no choice under the statute but to close the case without a
discharge. To alleviate that hardship, FED. R. BANKR. P. 5009(b) (notice of failure to file
the Rule 1007(b)(7) statement) was amended, effective December 1, 2010. It now
requires the bankruptcy clerk to notify individual debtors who have not filed the
statement within 45 days to inform them that if they do not file the statement within an
additional 15 days, their case will be closed without a discharge. As a conforming
amendment, the time limit in Rule 1007(c) was increased from 45 days to 60 days.

Judge Wedoff reported that a complicating factor is that two versions of Rule
1007 were currently in place — FED. R. BANKR. P. 1007 and INTERIM RULE 1007-1. The
latter, he said, was a special, temporary rule adopted by the bankruptcy courts as a local
rule or standing order to deal temporarily with certain servicemen under the National
Guard and Reservists Debt Relief Act of 2008. In that Act, Congress exempted certain
members of the Guard and Reserves from the means testing required of other chapter 7
debtors. The statutory exemption, though, was made applicable only for cases filed
during the three-year period from December 2008 to December 2011. Since the statutory
provision would expire in less than a year, Judge Wedoff said that it made no sense to
change the permanent, national rule. Therefore, the committee asked the courts to adopt
the interim rule for servicemen as a local rule or standing order.

INTERIM BANKRUPTCY RULE 1007-1 also includes the requirement that debtors
file the statement that they have completed a course in personal financial management.
Therefore, when FED. R. BANKR. P. 1007 was amended on December 1, 2010, to extend
the total time for debtors to file the statement from 45 days to 60 days, a corresponding
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change had to be made in INTERIM BANKRUPTCY RULE 1007-1. So, on November 4,
2010, the chairs of the Standing Committee and the advisory committee sent a
memorandum to the bankruptcy courts advising them to increase the interim rule’s
deadline for filing the statement from 45 days to 60 days, consistent with revised FED. R.
BANKR. P. 1007.

Judge Wedoff pointed out that the December 2010 amendments to FED. R.
BANKR. P. 1007 also had shortened from 14 days to 7 days the time for a debtor in an
involuntary case to file a list of creditors’ names and addresses. The debtor, however,
only has to file the list of creditors after the court enters the order for relief.

FED. R. BANKR. P. 3001

Judge Wedoff reported that the proposed amendments to FED. R. BANKR. P. 3001
(proof of claim) published in August 2010 had been designed to address problems often
arising with proofs of claims that involve credit-card debt, especially debt purchased by
bulk buyers. He said that the documentation filed by some bulk creditors is often
insufficient to support their claims because it fails to comply with Rule 3001's current
requirement that a claim be accompanied by the original or a duplicate of the writing on
which it is based.

He reported that the advisory committee had published a proposed revision to
Rule 3001 in August 2009. It would have required a creditor holding a claim based on an
open-end or revolving consumer-credit agreement to attach the last account statement
sent to the debtor before the debtor filed the petition. At the public hearings, however,
several institutional creditors stated that they were simply unable to produce a copy of the
last statement.

In response, the advisory committee deleted the requirement that a copy of the
last statement be attached. Instead, it republished a revised version of the rule in August
2010 that would instead require the holder of a claim to file five specific pieces of
information with the proof of claim. He noted that a public hearing on the revised rule
would be held in early February 2011.

FED. R. BANKR. P. 7054

Judge Wedoff reported that the proposed amendments to Rule 7054 (judgments
and costs) would give a party more time to respond to a prevailing party’s bill of costs.
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FED. R. BANKR. P. 7056

Judge Wedoff explained that FED. R. BANKR. P.7056 (summary judgment)
incorporates FED. R. CiIv. P. 56 by reference. As amended effective December 1, 2009,
FED. R. Civ. P. 56(c)(1)(A) specifies that a party may move for summary judgment at any
time until 30 days after the close of all discovery, unless the court specifies another time.

Since bankruptcy matters tend to move quickly and hearings often occur shortly
after the close of discovery, Judge Wedoff said that the advisory committee had decided
that a shorter deadline was needed in bankruptcy. Therefore, it had published a proposed
amendment to FED. R. BANKR. P. 7056 specifying that in bankruptcy adversary
proceedings a summary-judgment motion must be made “at least 30 days before the
initial date set for an evidentiary hearing on any issue for which summary judgment is
sought.” As with FED. R. Civ. P. 56(c)(1), the deadline may be altered by local rule or
court order.

OFFICIAL FORMS

Judge Wedoff reported that the advisory committee had published proposed
amendments to OFFICIAL FORM 10 (proof of claim) and three new forms to be filed with
proofs of claims for home-mortgage debts. The changes would implement pending
amendments to FED. R. BANKR. P. 3001 and new FED. R. BANKR. P. 3002.1, both due to
take effect on December 1, 2011. In summary, they will require the holder of a home-
mortgage claim to: (1) provide additional details about the breakdown of the mortgage
debt; (2) give notice of any changes in installment payment amounts; and (3) give notice
of the assessment of any fees, expenses, and charges after the claim is filed.

He reported that OFFICIAL FORM 25A (model plan for reorganization of a small
business under chapter 11) would be amended to change its effective-date provisions.
The changes, he said, were technical in nature and would give more time to appeal an
order confirming the plan.

Judge Wedoff reported that the advisory committee will consider two new form
amendments at its next meeting in response to the Supreme Court’s recent decisions in
Hamilton v. Lanning, 130 S. Ct. 2464 (2010), and Schwab v. Reilly, 130 S. Ct. 2652
(2010).

He explained that under 8 1325(b)(1) of the Bankruptcy Code, chapter 13 debtors
may be required to devote all their “projected disposable income” to payment of
unsecured claims. Hamilton v. Lanning concerned the calculation of that disposable
income. In that case, the debtor’s financial situation had changed, as he had acquired a
new job at a considerably lower salary. The Supreme Court rejected the mechanical
approach of considering only the debtor’s average monthly income for the six months
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preceding the bankruptcy filing. Instead, it adopted a forward-looking approach that will
allow bankruptcy courts to consider changes in a debtor’s income and expenses after
filing.

As a result of Lanning, he said, the advisory committee was considering
amending OFFICIAL FORM 22C (chapter 13 statement of current monthly income and
calculation of commitment period and disposable income). The form currently asks
debtors only to list their pre-bankruptcy average income and current expenses. The
proposed revision would ask them to list any changes in income and expenses that have
already occurred or are virtually certain to incur during the 12 months following filing.

Judge Wedoff explained that Schwab v. Reilly concerned how a debtor may claim
an exemption in property where the actual value of the property exceeds the maximum
dollar amount allowed for the exemption under the relevant federal or state law. The
Supreme Court held that if the debtor enters a specific dollar amount on the exemption
form, he or she is then limited to that amount. If the full market value of the property
exceeds that amount, the trustee may use the overage.

Judge Wedoff said that OFFICIAL FORM 6C (property claimed as exempt) is
ambiguous. In Schwab, the Court stated that the debtor’s listing of the claimed
exemption and the value of the property in the same amount did not put the trustee on
notice that the debtor was claiming the full market value of the property as exempt,
whatever the value might turn out to be. As a result of Schwab, Judge Wedoff said, the
advisory committee had tentatively agreed to amend Form 6C to permit the debtor to
exempt the “full fair market value of the property.” The change would put the trustee on
notice of the need to object if he or she believes that the value of the property exceeds the
allowed exemption amount.

FORMS MODERNIZATION

Judge Wedoff reported that the advisory committee was engaged in a major
project to modernize and reformulate all the bankruptcy forms to make them clearer and
easier to complete, and to take full advantage of technological advances. He noted that
considerable progress had been made under the direction of its forms modernization
subcommittee, chaired by Judge Elizabeth Perris and assisted by Carolyn Bocella Bagin,
a nationally prominent forms expert. The subcommittee, he said, should complete a set
of revised forms for individual debtors in the next few months, and he anticipated that the
advisory committee may have all the forms ready to be published for public comment in
August 2012.
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BANKRUPTCY APPELLATE RULES

Judge Wedoff noted that the advisory committee was also making major progress
in revising Part VIII of the bankruptcy rules — the bankruptcy appellate provisions. He
pointed out that the current Part V111 rules are difficult to follow and inconsistent in
several respects with the Federal Rules of Appellate Procedure. He reported that the
advisory committee was working closely with the Advisory Committee on Appellate
Rules, and the two committees would meet jointly in April 2011.

He explained that the advisory committee was in the process of deciding which of
two structural approaches to pursue in revising the Part V111 rules:

1) to maintain stand-alone bankruptcy appellate rules that repeat many of the
provisions of the Federal Rules of Appellate Procedure; or

2 to incorporate the Federal Rules of Appellate Procedure into Part VIII of
the bankruptcy rules by citation — with listed exceptions and
modifications — in the same manner that Part V11 of the bankruptcy rules
now incorporates the Federal Rules of Civil Procedure by citation for
adversary proceedings.

He pointed out that the advisory committee had prepared alternate drafts of a
revised FED. R. BANKR. P. 8003, and he asked the members for their preferences as to the
two approaches.

Incorporation, he said, would result in shorter rules that are clearer to lawyers
familiar with the Federal Rules of Appellate Procedure. Incorporation would also have
the advantage that when the FRAP are amended in the future, no additional changes will
be needed in the bankruptcy rules. But, he noted, it will be complicated to incorporate
FRAP by reference into the bankruptcy rules because bankruptcy appeals are different in
several respects from civil and criminal appeals.

Professor Gibson added that the incorporation model was shorter, but it will
present a number of drafting problems. For example, there are three different appellate
“courts” to which an appeal may be taken from a bankruptcy judge, three different
“clerks,” and there may be several different adversary proceedings within a bankruptcy
case. The Federal Rules of Appellate Procedure, moreover, contain a number of matters
that do not apply to bankruptcy appeals or can only be applied uneasily.

Several members expressed a preference for the sample self-contained rule over
the incorporation rule, suggesting that it was clearer and more intelligible. They pointed
out that the apparent brevity of the incorporation model was illusory because the text of
the incorporated appellate rules would have to be published along with the bankruptcy

Page 15
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rules in any event. They emphasized, though, that if the advisory committee chooses the
stand-alone model, the revised bankruptcy appellate rules should be parallel to the
Federal Rules of Appellate Procedure to the maximum extent possible. Moreover,
whenever a change is made in the FRAP in the future, it needs to be picked up right away
in the bankruptcy rules.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Kravitz’s memorandum and attachments of December 6,
2010 (Agenda Item 5). Judge Kravitz reported that the advisory committee had no action
items to present.

Informational ltems
ELECTRONIC DISCOVERY

Judge Kravitz reported that electronic discovery continued to be an important
matter on the advisory committee’s agenda. It had also been a major topic of discussion
at the committee’s May 2010 conference at Duke Law School. He said that the
participants at Duke had urged the committee to focus on two issues of particular concern
to the bar — preservation and sanctions. The lawyers, he said, had been seeking greater
certainty and uniformity, both as to their preservation obligations and the standards for
imposing sanctions. He added that Mr. Joseph had chaired a superb panel discussion at
the conference, and the panel had produced a paper setting forth the elements that should
be included in a proposed federal rule governing preservation.

Following the Duke conference, he said, he had asked the advisory committee’s
discovery subcommittee, chaired by Judge David Campbell, to follow up on both issues.
There was, however, concern about the committee’s authority under the Rules Enabling
Act to address preservation obligations. Generally, he said, the obligations are governed
by state law, and they often vest before a federal case is filed. Nevertheless, he said, the
subcommittee would move forward to draft a rule while the issue of the committee’s
authority remains under advisement.

Judge Kravitz noted that the subcommittee had asked the Federal Judicial Center
to conduct empirical research on spoliation sanctions in order to ascertain how frequently
they are imposed in the federal courts. The Center’s findings, he said, would be
summarized by Dr. Lee during the upcoming panel discussion on spoliation and
sanctions. In addition, he said, Andrea Kuperman and Katherine David had prepared an
excellent memorandum analyzing the pertinent case law.

Page 16
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The subcommittee, he added, was of the view that even though courts do not
impose sanctions very often, the very threat of sanctions for failure to preserve
information has a profound effect on litigant behavior. The subcommittee, he said, was
having difficulty in drafting the language of a rule on preservation that would give
lawyers the specificity and comfort they seek. The essential problem, he said, is that
there is simply an infinite variety of pre-litigation situations that may trigger preservation
obligations.

On the other hand, he said, it should be easier for the subcommittee to agree on
the language of a rule addressing sanctions. Just by improving the rule on sanctions,
moreover, it may be possible to affect preservation behavior at the front end of a case.
He added that the advisory committee will discuss a proposed rule at its April 2011
meeting, and it might possibly have a sanctions proposal for the Standing Committee’s
consideration in June 2011.

PANEL DISCUSSION ON SPOLIATION AND SANCTIONS
Empirical Study

To introduce the discussion, Emery Lee of the Federal Judicial Center outlined
the results of the empirical study that he conducted for the committee to identify
litigation in the federal courts involving spoliation sanctions. The first task of the study,
he said, had been to ascertain the frequency with which spoliation issues are actually
litigated. He emphasized that an empirical study — based on tabulating the frequency of
court docket events and records — is a very different exercise from a review of the
reported case law.

The Center’s study, he explained, had examined the records of 131,992 civil cases
filed in 19 district courts during the years 2007 and 2008. The number of those cases
with spoliation issues, he noted, was very small, as sanctions motions were filed in only
209 cases — or 0.15% of all cases.

But the study also showed that the cases with sanctions motions were particularly
contentious. They also had much longer disposition times than other civil cases — taking
649 days on average from filing to disposition, versus 153 days for all cases. In addition,
they were far more likely to go to trial. About 17% of the spoliation cases went to trial,
versus fewer than 1% of all the cases. Spoliation motions also tended to be filed late in
the cases — on average 513 days into a case.

Dr. Lee added that every dispute involving electronic discovery tends to increase
the costs of a case by about 10%. The empirical study found that spoliation issues had
occurred both in cases with electronically stored information (62% of the total) and cases
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without it (38%). About two-thirds of spoliation motions were made by plaintiffs, and
businesses were the targets of the motions 74% of the time.

Of the motions ruled on, 28% were granted by the courts and 72% denied. For
cases involving electronically stored information, the grant rates were slightly higher, at
34% granted and 66% denied. Dr. Lee noted that the numbers in the empirical study
were very different from those in recent studies of published orders and opinions, which
showed grant rates approaching 60%. The explanation, he said, is that cases with
published orders and opinions are simply not typical of all cases. When a court grants
sanctions, the order is much more likely to be published.

As for the types of sanctions imposed by the courts, Dr. Lee reported that the
study showed that FED. R. Civ. P. 37 was the most prevalent basis for sanctions. Of the
sanctions granted, 45% resulted in adverse inferences or instructions, 48% resulted in
preclusion of evidence or testimony, 23% led to dismissal or default, and 3% involved
civil contempt.

Judge Kravitz concurred that sanctions are rarely granted. Nevertheless, he said,
the fear of sanctions clearly drives litigant behavior. As a result, clients tend to over-
collect and over-preserve their records.

Panel Discussion

The panel was chaired by Mr. Joseph and included Judge Rothstein, Judge
Grimm, and Messrs. Allman, Barkett, and Girard.

A panelist emphasized that spoliation issues arise far more often than the Federal
Judicial Center study indicated. Preservation, he said, is raised frequently at Rule 26(f)
attorney conferences and in other discussions among counsel. Lawyers and parties, he
added, try to avoid sanctions and commonly work out preservation disputes on their own
without court involvement. These discussions, however, are not reflected on the court’s
docket or in its opinions. In addition, he said, third parties are frequently involved in
spoliation issues that do not appear in court records. He added that he receives regular
reports of all cases in which there is a sanctions issue, whether or not a motion is filed.
In all, he said, he had counted nearly 4,000 cases involving spoliation issues in the
federal and state courts.

Other panelists agreed that the frequency of spoliation issues is much greater than
the court dockets seem to indicate. Almost all sanctions decisions, moreover, are
published, and the behavior of lawyers and their clients is greatly affected by what they
read in opinions and orders.

33



January 2011 Standing Committee - Draft Minutes Page 19

A panelist explained that preservation and sanctions law varies greatly from
jurisdiction to jurisdiction. In the absence of a clear national standard, companies that
conduct business in multiple states must comply with the most stringent preservation
standards extant, greatly increasing precautionary practices and costs.

One possible improvement that the rules could make, he said, would be to fold the
limited safe-harbor provision of Rule 37(e) (failure to provide electronically stored
information) into the general standard of Rule 37(c) (failure to disclose or supplement).
A revised rule might specify that in the absence of willfulness or bad faith, a court could
not order sanctions against a party that has acted reasonably and in proportion to the
stakes in the litigation. The rule, though, would also have to address instances where
there is only negligence, rather than wilfulness, but the negligence leads to a loss of
information that destroys the other side’s case. The rule, therefore, would have to
include elements of reasonableness, proportionality, and prejudice.

Another panelist endorsed that approach, but added that the rule should be limited
to instances involving gross negligence. A party should be protected against ordinary
mistakes that may be mildly negligent, but do not warrant sanctions.

Another panelist, though, expressed serious concern with the approach. He noted
that a judge’s inherent power is the most significant source of sanctions authority,
regardless of whatever specific language is set forth in a rule. That inherent power is
hard to limit, so a more effective approach might be to harness that power and specify in
the rule the criteria for invoking the power.

It was suggested that the result might be achieved by eliminating the qualifying
phrase “under these rules” in Rule 37(e). Judge Rosenthal explained that when Rule
37(e) was being discussed in the Standing Committee, the concern had been voiced that
the committee was approaching the outer limits of its authority under the Rules Enabling
Act. That is why the words “under these rules” were added — to guarantee that the
committee had the authority to adopt the rule.

A panelist emphasized that the case law on sanctions is intensely factually driven,
and it would be unwise to have a rule that binds the court’s ability to act to a particular
level of fault. A rule that inflexibly requires a certain level of culpability would
inevitably create a rational incentive to destroy information. As such, it would interfere
with the truth-finding process.

The rule, instead, should focus on the policy objectives to be achieved when a
litigant fails to preserve, and it should give weight to the injured party’s showing of how
it was hurt by the spoliation. The actor’s state of mind is often not as important as the
consequences of an act. As a practical matter, courts try to restore the innocent party to
where it would have been without the destruction of information. The right rule will not
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be easy to draft, but it should focus on restoring the situation and require a nexus between
the loss of the information and the resulting prejudice.

A panelist pointed out that the culpability standards found in the case law among
the circuits are chaotic and inconsistent, and they need to be addressed. The most
difficult situation, he said, involves the case where there is no culpability, but an act has
severely prejudiced a party or deprived it of information that it needs to make its case.
Including a “bad faith” or “wilfulness” standard may be appropriate in a rule, but
prejudice also needs to be included in the rule. In other words, the rule should aim to
take care of litigants who have been hurt by the conduct, even though the conduct did not
constitute bad faith or wilfulness.

A participant suggested that the range of sanctions available to a judge in dealing
with spoliation problems is quite wide, and it might be possible to calibrate the sanctions
to fit the level of culpability and the extent of the prejudice. For example, the offending
party might be required pay the costs of restoring a situation, or the court may extend the
time for discovery. Dismissal of a case or other severe sanctions might be reserved for
only the most egregious conduct.

A panelist recommended that the committee work from the elements of a
preservation rule that had been developed by the panel at the Duke conference. He
emphasized the importance of specifying the preservation “triggers” in the rule, i.e.,
identifying the specific events and point in time when an obligation to preserve attaches.

He suggested three potential approaches. First, the committee could be
aggressive and list the minimum factors that trigger the preservation obligation. That
approach, though, would raise questions about the committee’s pre-litigation authority
under the Rules Enabling Act. Second, the rule might state what preservation obligations
arise on commencement of the litigation, leaving the pre-litigation field to the common
law. Third, the rule could specify that once the common-law test of “reasonable
forseeability of litigation” is met, a party must act reasonably, in good faith, and in
proportionality to the stakes of the litigation.

He concluded that the committee does in fact have the authority to draft a federal
rule defining what pre-litigation conduct triggers preservation obligations because the
spoliation ultimately affects the federal case. He suggested, though, that in the final
analysis, the process of education may be more effective than the rulemaking process.
He noted, for example, that the Sedona Conference had produced a document setting
forth best practices regarding triggering events and preservation obligations.

A panelist reiterated that under the common law the duty to preserve is triggered
when there is a reasonable forseeability of litigation. The duty, he explained, is owed to
the court itself because the court needs to have the evidence readily available for the case.
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The preservation obligation predates the federal lawsuit, but it is vested in the lawsuit
itself. He argued that the committee had authority under the Rules Enabling Act to
specify the preservation obligations in the rule because there is sufficient nexus between
those obligations and the federal case.

Another panelist pointed to several examples of rules that regulate pre-litigation
conduct and are predicated on the consequences that the conduct may have on later
litigation decisions. For example, FED. R. Civ. P. 27 (depositions to perpetuate
testimony) governs the pre-litigation preservation of evidence. That rule, he said, could
be amended to specify the obligations and the consequences. He suggested, moreover,
that if the committee drafts a preservation rule, it should not restrict the rule to
electronically stored information.

A member strongly endorsed efforts by the committee to amend the rules to
address both spoliation and sanctions. He said that spoliation problems arise far more
frequently than the study of dockets and opinions suggests. The issues do not get
reported very often, but they are either discussed informally with the court at pretrial
conferences or resolved by the attorneys without court involvement. Preservation issues,
moreover, can be very complex, very important, and very expensive. The bar, he
concluded, needs definitive guidance and greater certainty on the matter from the
committee. In particular, the rules should be clear in addressing the penalties for
violations of preservation obligations.

A member explained that whether or not there is authority under the Rules
Enabling Act to issue a preservation rule, it is essential that lawyers and parties have
clear national guidelines that they can rely on. She noted, for example, that it is well
established in antitrust law that companies that act within antitrust compliance guidelines
are generally safe from adverse action by the Department of Justice. Likewise,
companies that have anti-harassment programs in place enjoy a level of defense in
employment discrimination litigation. In short, parties that comply with a set of accepted
professional guidelines generally receive the benefit of the doubt from the courts.

Judge Kravitz emphasized that the civil rules committee was not just pursuing the
rulemaking path. It was also working with the Federal Judicial Center on case-
management and educational approaches. In some areas, he said, the current civil rules
are sufficient, but the bench and bar may not be applying them properly and consistently.

A member agreed, but pointed to practical limitations with traditional educational
efforts. The law school curriculum, for example, allows little time for legal ethics, and it
does not lend itself to the level of complexity that the committee is attempting to address.
On the other hand, law firms and bar associations might do more with continuing
education to address ethical issues for litigators, including preservation obligations.
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A member noted that most litigation occurs in the state courts. The committee,
therefore, would be well advised to examine developments in the states regarding
preservation and sanctions that could be adapted for possible use in the federal courts.
Uniformity in this area among all the federal courts and all the states would be very
desirable. Therefore, it would be profitable to work in conjunction with the states on the
matter. Other participants agreed, noting that the federal rules have a major influence on
the state courts, and a revised federal rule could have a beneficial impact on state
litigation.

Judge Rosenthal pointed out that the discussions, both at the meeting and at the
Duke conference, had focused on a federal rule that would both define preservation
duties and specify the consequences for violations. She emphasized that a rule dealing
with sanctions would be far easier to draft than a rule dealing with preservation. Since
the fear of sanctions was driving much of the behavior of lawyers and clients, she asked
whether a federal rule that addressed sanctions alone would be sufficient.

A panelist said that it would be a great beginning, but it would not be enough
alone to influence the desired behavior. The proposed rule would also have to address
preservation. But a member questioned how the rule could specify pre-lawsuit
preservation obligations, other than to use broad terms such as “reasonable” and
“foreseeable.”

A participant suggested that the committee has clear authority to address
sanctions in the federal rules. But in the absence of additional legislation, the Rules
Enabling Act limits its authority to address preservation. He emphasized that the law of
spoliation is essentially state law. The text of a federal procedural rule, he said, could
make a reference to preservation duties, but it would have to recognize that the field is
governed by state law, at least up to the point that a federal lawsuit is filed.

He recommended that corporate counsel think closely about developing a shared
professional understanding as to what constitutes reasonable behavior. The professional
standards that they develop could be recognized by courts in their rulings and listed as a
relevant factor in a federal rule. He recommended that the corporate divisions of the
American Bar Association focus on pursuing this approach.

A panelist expressed unease over the practical difficulty of applying any national
preservation rule to small businesses and individuals. Adoption of national standards, he
said, may result in disparate treatment. They may work very well for corporations or
other large organizations that become familiar with them, but individuals and small
organizations will not be as aware of their specific obligations. The disparity problem, he
said, already exists with regard to document-preservation obligations. So, rather than
devising a fixed culpability standard in a rule, which will inevitably be used by counsel
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as a tool against their opponents, the federal rule should focus on providing comfort to
those who act reasonably.

Finally, a panelist recommended that the committee address all three major issues
discussed by the panel: (1) the triggers that initiate preservation obligations; (2) the scope
of the preservation obligations; and (3) the culpability level required before sanctions
may be imposed. Judge Kravitz said that the advisory committee and its subcommittee
were planning to consider all three areas.

FED.R.Civ.P. 45

Judge Kravitz reported that the advisory committee was considering revisions to
Rule 45 (subpoenas), and it had appointed a subcommittee to lead the effort, with Judge
David Campbell as chair and Professor Marcus as reporter. The subcommittee, he said,
had considered dozens of suggested improvements to Rule 45, but it had narrowed its
focus to three main issues: (1) notice, (2) transfer of enforcement proceedings, and (3) the
100-mile rule. It was also considering overall simplification of the rule and was planning
to present a revised rule to the Standing Committee at its June 2011 meeting.

1) Notice of subpoena

Judge Kravitz explained that the current rule directs that “notice must be served
on each party” before a subpoena to produce documents is served. Nevertheless, he said,
few lawyers seem to follow the rule, perhaps because the notice requirement is buried in
the last sentence of Rule 45(b)(1). The subcommittee planned to restructure the rule to
give the requirement more prominence and a separate heading. Professor Cooper added
that the revised rule would require for the first time that a copy of the subpoena be
supplied with the notice.

Judge Kravitz said that beyond requiring notice to all parties that the subpoena
has been served, the subcommittee had considered whether to add a requirement that
notice also be provided to parties when the documents are produced. The subcommittee
concluded, though, that the burden of providing notice could be great because a subpoena
is often produced in pieces. Rule 45, moreover, is already too long. Adding another
notice requirement would only make it harder to follow and comply with.

Nevertheless, he said, a prominent lawyer had informed the subcommittee that
lack of notice of production is the most important problem that he faces in practice, and
he often does not learn that documents have been produced until it is too late to act.

A member concurred strongly with this observation and recommended adding a
provision to the rule requiring the server of a subpoena to give opposing parties notice of
production and of any revisions to the subpoena, even if it further complicates the rule.
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He said that lawyers are entitled to the documents, and they should receive copies when
the subpoenaing party gets them. Other participants suggested, though, that lawyers
normally tend to work out the problems on their own, even though they do not always
comply with the details of the rule. They suggested that lawyers are always free to
contact the subpoenaed party to ask for an update as to what has been produced, or they
may serve their own subpoena. The member responded, though, that subpoenas are a
substantial burden on third-party producers, and the third parties should not have to deal
separately with all the lawyers. Having a rule that requires notice of production would be
a much simpler approach.

(2 Transfer of enforcement proceedings

Judge Kravitz explained that under Rule 45, a subpoena is issued in the name of
the court where the witness is located, and it is enforced by that court. He noted, though,
that there are times when enforcement of a subpoena does not involve local issues.
Rather, the issues go to the merits of the case and should be addressed by the court where
the case is pending. Rule 45, however, does not currently provide for a transfer of
authority for enforcement purposes, even though some courts have managed to find ways
to transfer the enforcement dispute. It is also not unusual, he said, for a judge in the
district where a subpoena has been served to call the presiding judge in the district where
the case is pending to ask for advice.

Judge Kravitz noted that the subcommittee’s pending proposal would explicitly
authorize transfer of enforcement proceedings in certain limited circumstances. Judges
should not routinely transfer cases, however, because enforcement issues are often truly
local in nature and have nothing to do with the merits of a case. They frequently involve
the convenience of the subpoenaed party. The subpoenaed party, moreover, should be
able to use local counsel and go into the local court.

He noted that the subcommittee was struggling with drafting the language of the
standard needed to justify a transfer. He said that one option would be to track 28 U.S.C.
8 1404, the general change of venue provision dealing with “the interests of justice.”
Even if the subcommittee were to adopt that standard, the committee note would specify
that if the issues are local, a case should not be transferred.

Professor Marcus said that a revised rule could take any of three approaches:
(1) to favor transfer of enforcement most of the time; (2) to express no preference as to
enforcement location; or (3) to oppose transfer of enforcement most of the time, but make
it available in the right cases. He noted that the subcommittee had chosen the third
option, and it was struggling to draft appropriate language.

Judge Kravitz added that the subcommittee had also asked whether Rule 45
should not simply discard the fiction and the complexity of having subpoenas issued in
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the name of the court where a witness is located. The rule, instead, might move towards
nationwide service, allowing the court where the case is pending to issue the subpoenas.
But, he noted, that approach raises a number of other questions.

(3)  The 100-mile rule

Judge Kravitz noted that in In re Vioxx Products Liability Litigation, 438 F.
Supp.2d 664 (E.D.La. 2006), the district court had held that a subpoena may compel a
party or a party’s officer to appear as a witness at trial regardless of the 100-mile limit in
FED. R. Civ. P. 45(b)(2). Some courts have followed the Vioxx ruling, while others have
rejected it. The advisory committee, he said, planned to recommend an amendment to
Rule 45 that would effectively undo the Vioxx ruling.

Judge Kravitz reported that the advisory committee was of the view that the 100-
mile provision in Rule 45 should be retained and enforced for three reasons. First, there
is a fear that litigants may demand the presence of high corporate officials at trial, even
though they may not have first-hand knowledge of the facts, in order to force a
settlement. Second, video depositions of corporate executives and other witnesses are a
viable alternative to trial testimony in many cases. Third, if a high ranking official in fact
has meaningful knowledge about a case, the presiding judge will attempt to persuade the
party to bring the official to the trial.

Judge Kravitz noted that the committee was also considering publishing in
brackets a non-favored alternative Vioxx approach that would allow a court to compel the
presence of an official for trial under certain conditions. The subcommittee, he said, was
working on drafting a high threshold standard for triggering the alternative.

PLEADING STANDARDS

Judge Kravitz reported that the Federal Judicial Center was conducting a survey
of how motions to dismiss and motions to amend the pleadings are being handled in the
20 largest district courts since Twombly and Igbal. Joe Cecil of the Center, he said, was
examining the dockets and case files to ascertain the real impact of the Twombly and
Igbal decisions.

Judge Kravitz said that he had reported to the committee two years ago that a
common-law process would develop following Twombly and Igbal and that the federal
courts would take a context-specific and nuanced approach to pleading requirements.
That, he said, was in fact happening, and it had clearly been confirmed in Andrea
Kuperman’s summary of the extensive case law. He added that once the Federal Judicial
Center’s research findings are available, the advisory committee will discuss pleading
issues and consider several different approaches in response to Twombly and Igbal.
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MISCELLANEOUS MATTERS

Judge Kravitz reported that following the May 2010 Duke conference, Judge John
Koeltl had agreed to chair a subcommittee to implement the many suggestions raised at
the conference. The subcommittee, he said, has had several meetings. In addition, the
Duke Law Journal had published several of the articles produced for the conference, and
the committee, in conjunction with the Standing Committee, had presented a report on
the conference to the Chief Justice.

Judge Kravitz noted that the advisory committee still had FED. R. Civ. P. 26(c)
(protective orders) on its agenda and will continue to monitor the case law on protective
orders.

The advisory committee, he said, was generally of the view that it should
eliminate the illustrative civil forms. But it had deferred action on the matter to avoid
signaling any conclusions about Twombly and Igbal if the pleading forms were to be
abandoned. He noted, for example, that the patent bar had severely criticized the existing
forms on patent litigation.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Tallman and Professor Beale presented the report of the advisory
committee, as set forth in Judge Tallman’s memorandum and attachments of December 8,
2010 (Agenda Item 7).

Amendments for Publication
FED.R.CRIM.P. 11

Judge Tallman reported that the proposed amendment to Rule 11 (pleas) had been
motivated by the Supreme Court’s decision in Padilla v. Kentucky, 130 S. Ct. 1473
(2010). In Padilla, the Court found that the defendant had received ineffective assistance
of counsel because his lawyer had failed to warn him about the possible deportation and
immigration consequences of his guilty plea and conviction. The proposed amendment
would require a court to expand the Rule 11 colloguy and advise defendants that if they
are not United States citizens and are convicted, they may be removed from the country,
denied citizenship, and denied admission in the future.

A member pointed out that Rule 11 does not currently require a court to advise a
defendant of any of the collateral consequences of a conviction. He questioned why
immigration had been singled out for inclusion in the rule and warned that it could lead to
a “slippery slope” of other amendments — since several other collateral consequences are

41



January 2011 Standing Committee - Draft Minutes Page 27

equally important to some defendants. The proposal, moreover, would require judges to
warn all defendants of the potential adverse consequences of deportation, even
defendants who are United States citizens. At the most, he said, the rule should be
limited only to defendants who are not citizens. He added that the Rule 11 plea colloquy
is already very long, and many defendants do not understand all of it. Adding even more
requirements may distract defendants from the more important consequences of
conviction that they need to focus on.

Rule 11, he said, is a haven for prisoners who get buyer’s remorse in prison after
pleading guilty. He predicted that defendants will inevitably file motions attacking their
sentence under 28 U.S.C. 8 2255 on the grounds that the court did not follow the rule and
inform them of the immigration consequences of their guilty plea.

Judge Tallman explained that the advisory committee had discussed these
arguments extensively. But, he said, a majority of the members favored limiting the
proposed amendment to immigration consequences because it had been the Supreme
Court’s focus in Padilla. The reason that the proposed amendment applied on its face to
all defendants is that a judge cannot always tell at a Rule 11 proceeding whether the
defendant is in fact an alien and subject to deportation. The defendant, for example, may
not want to answer whether he is a citizen or may lie about citizenship.

Other participants expressed similar views and argued that the list of topics in
Rule 11 is already too long. One emphasized that in Padilla the Supreme Court had
placed the obligation to inform the defendant of deportation and immigration
consequences squarely on defense counsel, and not on the court. There is, moreover, no
real problem to address because most judges already include these consequences in their
Rule 11 discussion whenever it is relevant. That practical approach is preferable to
requiring a court by rule to advise every defendant of immigration consequences, even
when not relevant.

A member expressed support for the proposed amendment as a matter of policy
and pointed out that much of the Rule 11 colloguy is covered by the harmless error rule.
If immigration consequences are not important in a particular case, such as when
a defendant is a citizen, omitting it from the plea colloquy would clearly be harmless
error.

A participant noted that the Department of Justice was in the process of adding
language similar to the proposed amendment to its standard plea agreements. That
course of action, she said, will help produce a record to assist the court of appeals.

A participant stated that the Bench Book for District Judges already recommends
that judges include immigration consequences in the advice they give to defendants under
Rule 11. Even if there were a violation of the rule, the case law is clear that it would not
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rise to the level of constitutional due process if the judge failed to warn of immigration or
other collateral consequences. She added that giving the warning of deportation
consequences in open court at the plea proceedings will provide an additional safeguard.
A defendant clearly will have no claim if the record shows that the judge clearly warned
him or her of the consequences.

Even though several committee members expressed reservations about the
wisdom of the proposed amendment, they all agreed that it should be published for public
comment.

The committee without objection by voice vote approved the proposed
amendment for publication.

FED.R. CRIM. P. 12 and 34

Judge Tallman reported that the advisory committee was seeking authority to
publish amendments to Rule 12 (pleadings and pretrial motions) that would clarify which
motions must be raised before trial and the consequences if not timely raised. He noted
that a proposal had first been presented to the Standing Committee in 2009. But it had
been returned for further study, and the advisory committee was asked at that time to
consider the differences between “waiver” and “forfeiture” and whether some or all
violations of Rule 12(b)(3) should be considered forfeited rather than waived.

Professor Beale pointed out that the impetus for the proposed amendments had
been the Supreme Court’s decision in United States v. Cotton, 535 U.S. 625 (2002). The
Court held in Cotton that the defects in an indictment are not jurisdictional in nature, so
the court continues to have jurisdiction over the case if the defendant fails to file a motion
to dismiss based on those defects. Accordingly, she said, defendants should be channeled
into raising defects in the indictment before trial. Therefore, the proposed amendments
specify that a motion based on a defect in the indictment must be made before trial if the
basis for the motion is reasonably available before trial and the motion can be determined
without a trial on the merits.

She added that in the current Rule 12, all defaults are described as “waivers,”
including inadvertent forfeitures. But failure to raise a defect in the indictment before
trial is not like other “waivers” — a knowing, intentional waiver of rights. Therefore, in
revising the rule, the advisory committee had to decide whether a defendant’s failure to
make the motion before trial should constitute to be characterized as a “waiver.”

Judge Tallman explained that the advisory committee proposal would restructure
Rule 12. Revised Rule 12(b)(2) specifies that a motion that the court lacks jurisdiction
may be made at any time while a case is pending. Rule 12(b)(3) then lists all the motions
that must be raised before trial.
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Under revised Rule 12(e)(2), a party would “forfeit” any claim not timely raised if
it is based on: (1) failure to state an offense; (2) double jeopardy; or (3) the statute of
limitations. Relief from a forfeited claim would be governed by Rule 52(b) (plain error).

Under revised Rule 12(e)(1), a party would “waive” any other defense, objection,
or request listed in Rule 12(b)(3) if not timely raised by motion. The court could grant
relief upon “a showing of cause and prejudice.” Professor Beale noted that the choices
that the advisory committee had made on the list had been derived in large part from the
case law and how the courts have been addressing these motions.

Several members suggested specific refinements in the list and in the language of
the proposed amendments. One pointed out that the Supreme Court had sharpened the
distinctions between forfeiture and waiver and questioned retaining the word “waiver” in
Rule 12. She suggested that “waiver” in Rule 12 was a peculiar, unique use of the term
because it does not deal with a knowing and intentional relinquishment of a right. The
rules, she said, should not retain an idiosyncratic use of the term. The committee should
aim for clarity, but the current language of the amendment had not yet achieved it in this
particular respect.

A participant noted that the Department of Justice had initiated the request to
revise Rule 12 because it wanted to make clear that a failure to raise the defense of a
defect in the indictment is waived if not asserted before trial. But the advisory
committee’s deliberations had broadened the scope of the proposal to address other
defenses, such as double jeopardy and the statute of limitations.

Judge Tallman pointed out that the advisory committee had spent a great deal of
time focusing on the concepts of waiver and forfeiture. By using “waiver,” he said, the
committee was indeed trying to address matters that involve a knowing relinquishment of
aright. But several lawyers had informed the committee that many lawyers do not even
think about these issues until later in a case. The proposed rule, therefore, in effect
imposes a due diligence requirement on counsel.

The participants debated the differences between waiver and forfeiture, the
consequences of each, and which of the two carries the more stringent consequences.
One participant suggested that in light of the uncertainty surrounding the two terms and
the consequences flowing from them, it might well be better to introduce a new term in
the rule, such as “default.” Others concurred and recommended deleting the term
“waiver” from the rule entirely and replacing it with alternative language.

A member emphasized that the proposed Rule 12 amendments, though not yet
perfect, will be very beneficial. They will give lawyers and judges necessary clarity and
provide a very helpful check list for the bench and bar. She recommended that the
amendments be published for public comment, perhaps using an alternate term for
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“waiver.” Another member agreed that the revised rule was very valuable, but
recommended that the language be refined further before being published.

Professor Beale suggested that the published rule might use the word “default”
and place both “default” and “waiver” in brackets in the text to solicit public comments
on them. The advisory committee might also bracket the words “double jeopardy” and
“statute of limitations” in proposed Rule 12(b)(3) and ask for comments on whether those
claims should moved from the forfeiture category to the waiver category. A member
endorsed that approach and pointed out that including the alternatives in brackets will
avoid the need to republish the rule if further changes are made after publication.

Several participants emphasized that the advisory committee was on the right
track and should continue to refine the rule. One urged the committee to be more
adventuresome in drafting the rule and devise new language to replace “waiver” and
“forfeiture.” He suggested that the standards for relief under the two concepts are not
clearly stronger or weaker than each other. Another participant, though, expressed
concerns about changing the labels or tinkering with the substance of current standards
because a great deal of law had already been built on the current rule.

Ms. Claggett urged the advisory committee to continue its work. She suggested
that the current Rule 12 is incorrect, is inconsistent with Cotton, and needs to be changed.
She said that the drafting problems could be worked out.

Judge Tallman expressed reservations about sending the rule back to the advisory
committee again for another round of drafting in light of the continuing uncertainty and
apparent lack of consensus. But several participants said that the proposed amendments
were a major improvement over the current rule, and they urged further refinement in the
language.

Judge Rosenthal pointed out that it had been very helpful for the advisory
committee to have brought the revised draft of Rule 12 to the Standing Committee for a
thorough discussion. She said that many excellent suggestions had been made. As a
result, it appeared to be the clear consensus of the Standing Committee that: (1) the
advisory committee’s recent restructuring of the rule was very beneficial and represented
a major improvement over the current rule; and (2) the advisory committee should
continue to refine the language and return to the Standing Committee in June 2011 for
approval to publish the rule, perhaps placing certain terms in brackets to attract public
comment.

The committee without objection by voice vote approved the proposed
amendments in principle and asked the advisory committee to continue refining
them for presentation at the June 2011 Standing Committee meeting.
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Informational Items
FED. R.CRIM. P. 16

Judge Tallman complimented the Federal Judicial Center for its excellent work in
conducting a major survey of the bar on the issue of pretrial disclosure of exculpatory
and impeachment information under Brady v. Maryland, 373 U.S. 83 (1963) and later
cases. He noted that the survey had been sent to 1,500 federal judges, all the U.S.
attorneys’ offices, and 16,000 criminal defense lawyers. The response rate, he said, had
been the highest of any Center survey ever. In addition, the survey had elicited 700
pages of detailed written comments.

The study, he said, had separated the federal judicial districts into two categories
— districts that adhere literally to the current requirements of FED. R. CRIM. P. 16
(discovery and inspection) and those that have local rules supplementing Rule 16 with
additional disclosure requirements. He added that the criminal discovery system must
work within the framework of the Jencks Act. In practice, however, the statutory time
frame is often honored in the breach. Disclosure of information by prosecutors before
trial often helps to make the system work effectively and avoid trial adjournments.

Judge Tallman said that the central question for the advisory committee was to
decide whether Rule 16 should be amended to require disclosure of exculpatory and
impeaching information. He pointed out that 51% of judges responding to the Federal
Judicial Center survey (64% in the broader disclosure districts) had favored an
amendment to Rule 16 because it would: (1) eliminate confusion as to the “materiality ”
requirement for impeaching information; and (2) reduce the wide variation of discovery
practices now existing among the federal courts and among individual judges. On the
other hand, judges opposed to amending Rule 16 had asserted that the current system was
working well and no changes were needed.

Judge Tallman noted that the Department of Justice opposed any amendment to
Rule 16 and agreed with the reasoning of the judges who opposed changing the rule. The
Department, he said, also emphasized another reason for opposition. It cited several
important internal reforms that it has made, including: (1) major national efforts greatly
increasing the advice and training given prosecutors and staff regarding their disclosure
obligations; (2) appointment of a national discovery coordinator; and (3) establishment of
local district discovery plans. He also pointed out that the Department stressed that there
have been, on average, fewer than two complaints a year alleging Brady violations by
prosecutors, even though 86,000 criminal cases had been filed in the federal courts last
year.

He noted that a major concern raised by opponents of an expanded Rule 16 was
its potential effect on the privacy and security of cooperating witnesses. The advisory

Page 31
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committee, he said, was extremely sensitive to that concern and to the impact that every
proposed amendment may have on victims’ rights. The Federal Judicial Center survey
responses, though, showed that the great majority of respondents other than the
Department of Justice had stated that an expanded rule would have little or no negative
impact on witnesses. Nevertheless, the U.S. attorneys’ offices remain very wary, and
they argued that there is no way to know in advance with certainty whether there is going
to be a threat in any particular case.

He suggested that it might have been better to have surveyed individual lawyers
in the U.S. attorneys’ offices, rather than the offices themselves. He pointed out that the
survey had elicited many anecdotes and insights from the 5,000 individual defense
lawyers, but very few details from the U.S. attorneys’ offices. Therefore, it is difficult to
fully assess the threat to cooperating witnesses in particular cases.

Judges who opposed a rule change in the survey had said that the gain to be
derived from the rule would simply not be worth the gamble. Some had cited the
potential chilling effect that an expanded rule would have on potential witnesses, even
though many of them will not be called to testify at trial.

He said that U.S. attorneys’ offices in the survey had relied heavily on the Jencks
Act. They also responded that disclosure of information to defendants without regard to
its materiality will result in making the lives of all potential witnesses an open book. It
will also create a real risk that witnesses will simply refuse to come forward and
cooperate or testify. Ata minimum, moreover, any potential rule would have to include
an exception for national security cases and certain other types of cases. Prosecutors
should also be allowed in certain cases to defer turning over information until after the
witness testifies.

The survey responses also showed, though, that judges have several devices to
deal with security concerns, such as issuing protective orders. The survey also indicated
that the defense bar was apparently not too concerned about the ethical problem raised by
protective orders that prohibit them from disclosing information to their clients. They
would rather have the information.

Proponents of an expanded disclosure rule also pointed out that exculpatory and
impeaching information is turned over regularly in the state courts without adverse
effects. They also argued that defendants for the most part already know who is going to
testify against them.

On the other hand, survey respondents who oppose expanding Rule 16 had said
that it would negatively impact safety and privacy and have a chilling effect on
witnesses. Lawyers representing cooperating witnesses had also opposed greater
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disclosure and said that their clients would be labeled as snitches and their safety in
prison could not be guaranteed.

Judge Tallman said that it would be difficult to draft a rule requiring disclosure
before trial that could be reconciled with the timing provisions of the Jencks Act. It
would be necessary to ask Congress to change the Act. The rules committee, he advised,
should not attempt to invoke the supersession clause of the Rules Enabling Act.

A member added that the Department had taken many important internal
initiatives to emphasize the obligations of prosecutors to disclosure exculpatory and
impeaching information. The Department, moreover, has asked that these initiatives
continue to play out before the rules committees take any action on amending Rule 16.

Another member suggested that as long as the Department of Justice is adamantly
opposed to a rule, the proposed amendments will never come to pass. The committee,
therefore, should defer further action on the proposal.

Judge Tallman said that because of the sharp disagreements on fundamental,
controversial issues among both bench and bar, the advisory committee was in a
conundrum as to what to do. Much of the discussion to date, he said, had been general in
nature and focused on broad policy concerns. The debates, though, have not identified
with necessary precision the specific kinds of information that should be disclosed by
prosecutors. A broad recommendation to delete the materiality requirement, for example,
is well-meaning. But it would require disclosure of virtually everything, and it might
well be unworkable.

He said that the advisory committee will have to decide at its next meeting
whether to proceed at all with Rule 16 amendments. If it does decide to proceed, it will
also have to decide the specifics of what to include in the amendments. He reported that
the advisory committee was also considering developing a discovery check list that might
be included in the Bench Book for District Judges. In addition, it was conferring with the
Federal Judicial Center on publishing a best-practices guide that could be helpful to the
litigating bar.

Judge Rosenthal pointed out that a great deal of creativity had been devoted to the
issue, including the various non-rule approaches for dealing with disclosure of Brady
materials. The debate, she said, had been a healthy development, and a great deal had
already been accomplished, even without a rule change. The rules committees, however,
will have to consider how much time and resources to continue devoting to the matter.

Judge Tallman added that about a third of the federal district courts have not
waited for a national rule and have issued their own local rules, which offer quite varied
solutions. Therefore, there is currently a lack uniformity in the federal courts.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Fitzwater and Professor Capra presented the report of the advisory
committee, as set forth in Judge Fitzwater’s memorandum and attachments of November
3, 2010 (Agenda Item 8). Judge Fitzwater reported that the advisory committee had no
action items to present.

Informational Items

Judge Fitzwater reported that the advisory committee will hold its October 2011
meeting at the William and Mary Law School. In conjunction with that meeting, the
advisory committee will host a symposium to commemorate the restyled evidence rules
scheduled to take effect on December 1, 2011. The committee was planning to hear from
a number of judges and law professors on the restyling process. He invited the Standing
Committee members to attend.

He noted that the advisory committee expected to seek approval from the
Standing Committee at its June 2011 meeting to publish a proposed amendment to Rule
803(10) — the hearsay exception for the absence of a public record. The change would be
another in the line of fixes required by the Supreme Court’s decision in Crawford v.
Washington, 541 U.S. 36 (2004), dealing with testimonial statements.

He pointed to the Court’s 2009 decision in Melendez-Diaz v. Massachusetts, 129
S. Ct. 2527 (2009), holding unconstitutional a state procedure that allowed conviction on
the basis of a certificate of forensic test results without personal testimony. The proposed
amendment to Rule 803(a), he said, would adopt a notice-and-demand procedure, under
which the government could give notice to the defendant of its intent to produce a
certificate without personal testimony, and the defendant in turn could demand that the
witness who produced the results testify in person at trial. In the absence of such a
demand, the matter could proceed without the testimony.

He noted that Professor Capra had reviewed all the evidence rules for potential
Crawford problems and had found no others. He added that the advisory committee was
also working on a possible amendment to Rules 803(6), (7), and (8) that had surfaced
during the restyling process.

REPORT OF THE PRIVACY SUBCOMMITTEE

Judge Raggi, chair of the Privacy Subcommittee, presented the subcommittee’s
report. (Agenda Item 11)
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Judge Raggi reported that the agenda book included the subcommittee’s report on
the 2007 federal privacy rules. The subcommittee, she said, had also produced several
appendices to the report that documented the subcommittee’s inquiries and the data that it
had gathered.

Judge Raggi noted that the subcommittee in conducting its review had made
extensive efforts to obtain information about: (1) how the privacy rules are working; and
(2) how they might be improved. Among other things, she said, the subcommittee had
explored whether there are any additional privacy needs that the current rules do not
address.

She summarized the report’s findings and recommendations, including the key
conclusion that the privacy rules are being implemented effectively by courts and parties.
In essence, judges, lawyers, and clerks are doing their jobs well. She explained that there
was no need to amend the privacy rules at this point. Nevertheless, the subcommittee
pointed out some areas where further implementation was in order, such as continuing
education, periodic monitoring, and experimentation.

She explained that the Judicial Conference’s privacy policies, now embodied in
the 2007 federal privacy rules, had been developed by the Court Administration and Case
Management Committee. Fundamental to the current Conference policy is the concept
that “public is public,” i.e., that court records available to the public at the courthouse
should also be available to the public on the Internet. The subcommittee, she said, did
not attempt to revisit that policy, and it invited members of the Court Administration and
Case Management Committee to serve on the subcommittee.

The subcommittee, she said, had studied the problems comprehensively and had
collected substantial data that will be of continuing value to both committees. It had
received a great deal of research and other staff assistance from both the Administrative
Office and the Federal Judicial Center.

She noted that the subcommittee had examined a complaint that social security
numbers appear widely in court records. The staff, though, had examined all the case
files of the federal courts, and the evidence clearly showed the opposite conclusion.
Unredacted social security numbers appear in very few cases and seem to be a minor
problem. Nevertheless, the subcommittee urged continuing monitoring and spot
checking, and the report recommended that the Federal Judicial Center conduct a random
review of case filings every other year.

In addition, the subcommittee had sent a questionnaire to judges, clerks of court,
government lawyers, and private lawyers asking about privacy practices in federal cases.
The vast majority of the respondents stated that they were aware of the privacy rules and
their redaction obligations.
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The subcommittee had also conducted critical studies and convened a major
conference on privacy and public access at Fordham Law School in April 2010. The
conference included nearly 100 people with a strong interest in privacy matters, including
judges, lawyers from all segments of the legal profession, prison officials, professors and
the press. Every point of view was represented. There were, of course, conflicting
views, but the conference provided the subcommittee with a great deal of information
and a broad perspective, which are reflected in its report.

Judge Raggi reported that although the subcommittee had concluded that no
changes were needed in the federal rules at this point, three points needed to be made.
First, the subcommittee had discovered in its research that a few local-court rules conflict
with the national rules by imposing additional requirements on parties. The
subcommittee would prefer to deal with that issue in the traditional way by
communicating with the chief judges of the pertinent courts and pointing out the
discrepancies.

Second, there is the unresolved problem of how to deal with cooperating
witnesses in criminal cases. Different practices prevail among the district courts on
whether cooperation documents should be filed or made public. Two separate panels at
the Fordham conference had been devoted to the issue.

The professors and lawyers on one panel agreed that there should be a national
rule addressing the subject, but there was no consensus among them as to what that rule
should provide. The other panel, composed of judges, emphasized that their courts had
studied the problem carefully, had discussed it with the bar, and had debated at length
before adopting their local rules and practices. Each court was convinced that they had
arrived at the right solution after all the study and collaboration, but the courts arrived at
very different solutions. So, she said, there is no single best practice that could be
embodied in a national rule at this point.

In addition, the subcommittee had invited the Department of Justice to offer a
model national rule. It had not yet produced a rule because the topic had generated
extensive discussion and debate within the Department.

Third, there is a potential issue that may arise in the future with voir dire
transcripts, particularly in criminal cases. Recent Judicial Conference policy states that
jury selection should be presumptively open to the public. The voir dire transcripts,
accordingly, will be posted on the Internet. No problems had been reported yet, and a
rule change is not in order, but concerns have been expressed about the privacy and
safety of potential jurors.

Judge Raggi thanked Professor Capra for his enormous support to the Privacy
Subcommittee and for organizing the conference at Fordham Law School. Professor
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Capra, in turn, thanked Heather Williams and Henry Wigglesworth of the Administrative
Office and Joe Cecil and Meaghan Dunn of the Federal Judicial Center for their
substantial staff assistance to the subcommittee.

Ms. Shapiro thanked Judge Raggi and Professor Capra on behalf of the
Department of Justice for their support in addressing the issue of protecting the privacy
and security of witnesses and cooperators. She noted that the Department was continuing
to work on promoting greater uniformity of practices among the districts.

Judge Raggi emphasized that the subcommittee’s study had been comprehensive,
and it concluded that no further action was needed at this point. She said that the
subcommittee would continue its efforts and would continue to coordinate with the Court
Administration and Case Management Committee.

The committee unanimously by voice vote approved the subcommittee’s
report for submission to the Judicial Conference as an information item. It further
agreed to continue working collaboratively with the Court Administration and Case
Management Committee on privacy issues.
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REVISION OF RULES COMMITTEE PROCEDURES

Judge Rosenthal pointed out that the Procedures for the Conduct of Business by
the Judicial Conference Committees on Rules of Practice and Procedure govern the work
of the rules committees. She reported that the procedures had been very effective, but
they had not been updated since adoption by the Conference in 1983. She noted that
committee staff and the reporters had prepared a draft revision of the procedures, and she
invited the participants’ comments.

Professor Coquillette summarized several of the changes that the proposed
revisions would make in the current procedures. He noted that the suggested changes
were not major, but they should bring greater clarity and direction to the process and
define more sharply the respective responsibilities of the standing committee, the
advisory committees, the reporters, and the staff. In addition, he said, the revised
procedures adhere to the style conventions used in restyling the federal rules.

Judge Rosenthal added that the rules committees are “sunshine” committees, but
there is disagreement over the contours of what documents and information must be
made public. Some have suggested that e-mails, routine letters, draft documents, and
subcommittee transactions should be public. Others countered that posting those
materials is unnecessary and would chill and impede decision-making. Instead, only
formal meetings and final drafts need be considered public.

LONG RANGE PLANNING
Judge Rosenthal reported that the committee had examined the Judicial
Conference’s new long-range plan and would report to the Conference’s Ad Hoc
Advisory Committee on Judiciary Planning on strategic initiatives that the rules
committees were taking to implement the plan. She invited the members to send her any
suggestions they may have.

NEXT MEETING

The committee will meet hold its next meeting on Thursday and Friday, June 2
and 3, 2011, in Washington, D.C.

Respectfully submitted,

Peter G. McCabe,
Secretary
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To amend Rule 11 of the IFederal Rules of Civil Procedure to improve
attorney accountability, and for other purposes.

IN THE SENATE OF THE UNITED STATES

Marcm 9, 2011
Mr. GRASSLEY (for himself and Mr. LLEE) introduced the following bill; which
was read twice and referred to the Committee on the Judiciary

A BILL

To amend Rule 11 of the Federal Rules of Civil Procedure

to improve attorney accountability, and for other purposes.

[E—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Lawsuit Abuse Reduc-
tion Act of 20117,

SEC. 2. ATTORNEY ACCOUNTABILITY.
(a) SANCTIONS UNDER RULE 11.—Rule 11(¢) of the

Federal Rules of Civil Procedure is amended—

O o0 9 N U B W

(1) in paragraph (1), by striking “may’” and in-

[E—
)

serting “‘shall’”’;
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(2) in paragraph (2), by striking “Rule 5 and
all that follows through “motion.” and inserting
“Rule 5.”; and

(3) in paragraph (4), by striking “situated”
and all that follows through the end of the para-
eraph and inserting ‘“‘situated, and to compensate
the parties that were injured by such conduct. Sub-
ject to the limitations in paragraph (5), the sanction
shall consist of an order to pay to the party or par-
ties the amount of the reasonable expenses incurred
as a direct result of the violation, including reason-
able attorneys’ fees and costs. The court may also
impose additional appropriate sanctions, such as
striking the pleadings, dismissing the suit, or other
directives of a nonmonetary nature, or, if warranted
for effective deterrence, an order directing payment
of a penalty into the court”.

(b) RUuLE OF CONSTRUCTION.—Nothing in this Act

19 shall be construed to bar or impede the assertion or devel-

20 opment of new claims, defenses, or remedies under Fed-

21 eral, State, or local laws, including civil rights laws.
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To amend Rule 11 of the IFederal Rules of Civil Procedure to improve
attorney accountability, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Marcm 9, 2011
Mr. SmITH of Texas introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL

To amend Rule 11 of the Federal Rules of Civil Procedure

to improve attorney accountability, and for other purposes.

[E—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Lawsuit Abuse Reduc-
tion Act of 20117,

SEC. 2. ATTORNEY ACCOUNTABILITY.
(a) SANCTIONS UNDER RULE 11.—Rule 11(¢) of the

Federal Rules of Civil Procedure is amended—

O o0 9 N U B W

(1) in paragraph (1), by striking “may’” and in-

[E—
)

serting “‘shall’”’;
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(2) in paragraph (2), by striking “Rule 5 and
all that follows through “motion.” and inserting
“Rule 5.”; and

(3) in paragraph (4), by striking “situated”
and all that follows through the end of the para-
eraph and inserting ‘“‘situated, and to compensate
the parties that were injured by such conduct. Sub-
ject to the limitations in paragraph (5), the sanction
shall consist of an order to pay to the party or par-
ties the amount of the reasonable expenses incurred
as a direct result of the violation, including reason-
able attorneys’ fees and costs. The court may also
impose additional appropriate sanctions, such as
striking the pleadings, dismissing the suit, or other
directives of a nonmonetary nature, or, if warranted
for effective deterrence, an order directing payment
of a penalty into the court”.

(b) RUuLE OF CONSTRUCTION.—Nothing in this Act

19 shall be construed to bar or impede the assertion or devel-

20 opment of new claims, defenses, or remedies under Fed-

21 eral, State, or local laws, including civil rights laws.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

LEE H. ROSENTHAL CHAIRS OF ADVISORY COMMITTEES
CHAIR
JEFFREY 8. SUTTON
PETER G. McCABE APPELLATE RULES
SECRETARY

EUGENE R. WEDOFF
BANKRUPTCY RULES

MARK R. KRAVITZ
CIVIL RULES

RICHARD C. TALLMAN
CRIMINAL RULES

SIDNEY A, FITZWATER
EVIDENCE RULES

March 14, 2011

Honorable Lamar S. Smith

Chairman

Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the Judicial Conference’s Committee on the Rules of Practice and Procedure
(the “Standing Rules Committee”) and the Advisory Committee on the Federal Rules of Civil
Procedure (the “Advisory Committee”), we write to oppose H.R. 966, which seeks to reduce lawsuit
abuse by amending Rule 11 of the Federal Rules of Civil Procedure. The bill would reinstate a
mandatory sanctions provision of Rule 11 that was adopted in 1983 and eliminated in 1993. Thebill
would also eliminate a provision adopted in 1993 to allow a party to withdraw challenged pleadings
on a voluntary basis, without the added costs and delay to the challenging party of seeking and
obtaining a court order. The concerns we express are the same concerns expressed by the Judicial
Conference in 2004 and 2005, when similar legislation was introduced.

We greatly appreciate, and share, your desire to improve the civil justice system in our federal
courts, including by reducing frivolous filings. But legislation that would restore the 1983 version
of Rule 11 by undoing the 1993 amendments would create a “cure” far worse than the problem it is
meant to solve. Such legislation also contravenes the longstanding Judicial Conference policy
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opposing direct amendment of the federal rules by legislation instead of through the careful,
deliberate process Congress developed in the Rules Enabling Act, 28 U.S.C. §§ 2071-2077.

The 1993 changes followed years of examination and were made on the Judicial
Conference’s strong recommendation, with the Supreme Court’s approval, and after congressional
review. The 1983 provision for mandatory sanctions was eliminated because during the ten years
it was in place, it did not provide meaningful relief from the litigation behavior it was meant to
address. Instead, it generated wasteful satellite litigation that had little to do with the merits of cases
and that added to the time and costs of litigation.

The 1983 version of Rule 11 required sanctions for every violation of the rule. The rule was
abused by resourceful lawyers. An entire “cottage industry™ developed that churned tremendously
wasteful satellite litigation that had everything to do with strategic gamesmanship and little to do
with underlying claims. Rule 11 motions came to be met with counter-motions that sought Rule 11
sanctions for making the original Rule 11 motion.

The 1983 version of Rule 11 spawned thousands of court decisions unrelated to the merits
of the cases, sowed discord in the bar, and generated widespread criticism. As letters from the
Judicial Conference commenting on prior similar bills pointed out, some of the serious problems
caused by the 1983 amendments to Rule 11 included:

1. creating a significant incentive to file unmeritorious Rule 11 motions by providing
a greater possibility of receiving money;

2. engendering potential conflicts of interest between clients and their lawyers, who
advised withdrawal of particular claims despite the clients’ preference;

3. exacerbating tensions between lawyers; and
4. providing a disincentive to abandon or withdraw a pleading or claim that lacked
merit — and thereby admit error — after determining that it no longer was

supportable in law or fact.

The 1993 amendments to Rule 11 were designed to remedy the major problems with the rule,
strike a fair and equitable balance between competing interests, and allow courts to focus on the
merits of the underlying cases rather than on Rule 11 motions. Since 1993, the rule has established
a safe harbor, providing a party 21 days within which to withdraw a particular claim or defense
before sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or
defense within the 21 days, a court may impose sanctions, including assessing reasonable attorney
fees. The 1983 version of Rule 11 authorized a court to sanction discovery-related abuse under Rule
11, Rule 26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11,
sanctioning of discovery-related abuse was limited to Rules 26 and 37, which provide for sanctions
that include awards of reasonable attorney fees.
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The 1993 amendments to Rule 11 culminated a long, critical examination of the rule begun
four years earlier. The Advisory Committee reviewed a significant number of empirical
examinations of the 1983 version of Rule 11, including three separate studies conducted by the
Federal Judicial Center in 1985, 1988, and 1991, a Third Circuit Task Force report on Rule 11 in
1989, and a New York State Bar Committee report in 1987.

After reviewing the literature and empirical studies of problems caused by the 1983
amendments to Rule 11, the Advisory Committee issued in 1990 a preliminary call for general
comment on the operation and effect of the rule. The response was substantial and clearly called for
a change in the rule. The Advisory Committee concluded that the cost-shifting in Rule 11 created
an incentive for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The
Supreme Court promulgated and transmitted the amendments to Congress in May 1993 after
extensive scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling
Act process.

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule 11
satellite litigation without any noticeable increase in the number of frivolous filings. In June 1995,
the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the effects of the
1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the survey. The
Center found general satisfaction with the amended rule, It also found that more than 75% of the
judges and lawyers would oppose a provision that would require a court to impose a sanction when
the rule is violated.

In 2005, the Federal Judicial Center surveyed the trial judges who apply the rules to get a
clearer picture of how the revised Rule 11 was operating. A copy of the study is enclosed. The
results of the Federal Judicial Center’s study showed that judges strongly believed that the current
Rule 11, which was carefully crafted to deter frivolous filings without unduly hampering the filing
of legitimate claims or defenses, continues to work well. The study’s findings include the following
highlights:

. more than 80 percent of the 278 district judges surveyed indicated that “Rule 11 is needed
and it is just right as it now stands™;

. 87 percent prefer the existing Rule 11 to the 1983 version or the version proposed by
legislation (e.g., H.R. 4571 (the Lawsuit Abuse Reduction Act of 2004) or H.R. 420 (the
Lawsuit Abuse Reduction Act of 2005));

. 85 percent strongly or moderately support Rule 11°s safe harbor provisions;
. 91 percent oppose the proposed requirement that sanctions be imposed for every Rule 11
violation;
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. 84 percent disagree with the proposition that an award of attorney fees should be mandatory
for every Rule 11 violation;

. 85 percent believe that the amount of groundless civil litigation has not grown since the
promulgation of the 1993 rule, with 12 percent noting that such litigation has not been a
problem, 19 percent noting that such litigation decreased during their tenure on the federal
bench, and 54 percent noting that such litigation has remained relatively constant; and

. 72 percent believe that addressing sanctions for discovery abuse in Rules 26(g) and 37 is
better than in Rule 11.

The findings of the Federal Judicial Center underscore the judiciary’s united opposition to legislation
amending Rule 11. Lawyers share this view. [n 2005, the American Bar Association issued a
resolution opposing an earlier, similar proposed bill.

Minimizing frivolous filings is, of course, vital. But there is no need to reinstate the 1983
version of Rule 11 to work toward this goal. Judges have many tools available to respond to, and
deter, frivolous pleadings. Those tools include 28 U.S.C. § 1915e, which authorizes courts to
dismiss, sua sponte, before an answer is filed, a lawsuit that is frivolous or malicious. Rule 12(b)(6)
authorizes courts to dismiss pleadings that fail to state a claim on which relief can be granted.
Section 1927 of Title 28 of the United States Code authorizes sanctions against lawyers for
“unreasonably and vexatiously” multiplying the proceedings in any case. And the present version
of Rule 11 itself provides an effective, balanced tool, without the problems and satellite litigation
the 1983 version created.

In May 2010, the Advisory Committee on the Civil Rules held a major conference on civil
litigation, examining the problems of costs and delay — which encompass frivolous filings — and
potential ways to improve the system. The Conference encouraged, and generated, abroad spectrum
of criticisms by lawyers, litigants (including businesses and governmental entities), judges, and
academics of the current approaches to federal civil cases, including the rules, and proposals for
change. Conspicuous in its absence was any criticism of Rule 11 or any proposal to restore the 1983
version of the rule.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been brought
to the Rules Committees’ attention, would frustrate the purpose and intent ofthe Rules Enabling Act.
There is no need to reinstate the 1983 version of Rule 11 that proved contentious and diverted so
much time and energy of the bar and bench. Doing so would add to, not improve, the problems of
costs and delay that we are working to address. 1 urge you on behalfof the Rules Committees to not
support the proposed legislation amending Rule 11.

We greatly appreciate your consideration of the Rules Committees” views. We look forward
to continuing to work together to ensure that our civil justice system is working weil to fulfill its vital
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role. If you or your staff have any questions, please contact Andrea Kuperman, Chief Counsel to the
Rules Committees, at 713-250-5980.

Sincerely,

LAl To— W

Lee H. Rosenthal
United States District Judge
Southern District of Texas

Mark R. Kravitz
United States District Judge
District of Connecticut

Chair, Committee on Rules

Chair, Advisory Committee
of Practice and Procedure

on Civil Rules

Enclosure
cC: Honorable Trent Franks

Identical letter sent to: Honorable John Conyers, Jr.
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March 14, 2011

Honorable John Conyers, Jr.

Ranking Member

Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Representative Conyers:

On behalf of the Judicial Conference’s Committee on the Rules of Practice and Procedure
(the “Standing Rules Committee™) and the Advisory Committee on the Federal Rules of Civil
Procedure (the “Advisory Committee™), we write to oppose H.R. 966, which seeks to reduce lawsuit
abuse by amending Rule 11 of the Federal Rules of Civil Procedure. The bill would reinstate a
mandatory sanctions provision of Rule 11 that was adopted in 1983 and eliminated in 1993. The bill
would also eliminate a provision adopted in 1993 to allow a party to withdraw challenged pleadings
on a voluntary basis, without the added costs and delay to the challenging party of secking and
obtaining a court order. The concerns we express are the same concerns expressed by the Judicial
Conference in 2004 and 2005, when similar legislation was introduced.

We greatly appreciate, and share, your desire to improve the civil justice system in our federal
courts, including by reducing frivolous filings. But legislation that would restore the 1983 version
of Rule 11 by undoing the 1993 amendments would create a “cure”™ far worse than the problem it is
meant to solve. Such legislation also contravenes the longstanding Judicial Conference policy
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opposing direct amendment of the tederal rules by legislation instead of through the careful,
deliberate process Congress developed in the Rules Enabling Act, 28 U.S.C. §§ 2071-2077.

The 1993 changes followed years of examination and were made on the Judicial
Conference’s strong recommendation, with the Supreme Court’s approval, and after congressional
review. The 1983 provision for mandatory sanctions was eliminated because during the ten years
it was in place, it did not provide meaningful relief from the litigation behavior it was meant to
address. Instead, it generated wasteful satellite litigation that had little to do with the merits of cases
and that added to the time and costs of litigation.

The 1983 version of Rule 11 required sanctions for every violation of the rule. The rule was
abused by resourceful lawyers. An entire “cottage industry” developed that churned tremendously
wasteful satellite litigation that had everything to do with strategic gamesmanship and little to do
with underlying claims. Rule I 1 motions came to be met with counter-motions that sought Rule 11
sanctions for making the original Rule 11 motion.

The 1983 version of Rule 11 spawned thousands of court decisions unrelated to the merits
of the cases, sowed discord in the bar, and generated widespread criticism. As letters from the
Judicial Conference commenting on prior similar bills pointed out, some of the serious problems
caused by the 1983 amendments to Rule 11 included:

1. creating a significant incentive to file unmeritorious Rule 11 motions by providing
a greater possibility of receiving money;

2. engendering potential conflicts of interest between clients and their lawyers, who
advised withdrawal of particular claims despite the clients’ preference;

3. exacerbating tensions between lawyers; and
4, providing a disincentive to abandon or withdraw a pleading or claim that lacked
merit — and thereby admit error — after determining that it no longer was

supportable in law or fact.

The 1993 amendments to Rule 11 were designed to remedy the major problems with the rule,
strike a fair and equitable balance between competing interests, and allow courts to focus on the
merits of the underlying cases rather than on Rule 11 motions. Since 1993, the rule has established
a safe harbor, providing a party 21 days within which to withdraw a particular claim or defense
before sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or
defense within the 21 days, a court may impose sanctions, including assessing reasonable attorney
fees. The 1983 version of Rule 11 authorized a court to sanction discovery-related abuse under Rule
11, Rule 26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11,
sanctioning of discovery-related abuse was limited to Rules 26 and 37, which provide for sanctions
that include awards of reasonable attorney fees.
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The 1993 amendments to Rule 11 culminated a long, critical examination of the rule begun
four years earlier. The Advisory Committee reviewed a significant number of empirical
examinations of the 1983 version of Rule 11, including three separate studies conducted by the
Federal Judicial Center in 1985, 1988, and 1991, a Third Circuit Task Force report on Rule 11 in
1989, and a New York State Bar Committee report in 1987.

After reviewing the literature and empirical studies of problems caused by the 1983
amendments to Rule 11, the Advisory Committee issued in 1990 a preliminary call for general
comment on the operation and effect of the rule. The response was substantial and clearly called for
a change in the rule. The Advisory Committee concluded that the cost-shifting in Rule 11 created
an incentive for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The
Supreme Court promulgated and transmitted the amendments to Congress in May 1993 after
extensive scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling
Act process.

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule 11
satellite litigation without any noticeable increase in the number of frivolous filings. In June 1995,
the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the effects of the
1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the survey. The
Center found general satisfaction with the amended rule. It also found that more than 75% of the
judges and lawyers would oppose a provision that would require a court to impose a sanction when
the rule is violated.

In 2005, the Federal Judicial Center surveyed the trial judges who apply the rules to get a
clearer picture of how the revised Rule 11 was operating. A copy of the study is enclosed. The
results of the Federal Judicial Center’s study showed that judges strongly believed that the current
Rule 11, which was carefully crafted to deter frivolous filings without unduly hampering the filing
of legitimate claims or defenses, continues to work well. The study’s findings include the following
highlights:

. more than 80 percent of the 278 district judges surveyed indicated that “Rule 11 is needed
and it is just right as it now stands”;

. 87 percent prefer the existing Rule 11 to the 1983 version or the version proposed by
legislation (e.g., H.R. 4571 (the Lawsuit Abuse Reduction Act of 2004) or H.R. 420 (the
Lawsuit Abuse Reduction Act of 2005));

. 85 percent strongly or moderately support Rule 11°s safe harbor provisions;
. 91 percent oppose the proposed requirement that sanctions be imposed for every Rule 11
violation;
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. 84 percent disagree with the proposition that an award of attorney fees should be mandatory
for every Rule 11 violation;

. 85 percent believe that the amount of groundless civil litigation has not grown since the
promulgation of the 1993 rule, with 12 percent noting that such litigation has not been a
problem, 19 percent noting that such litigation decreased during their tenure on the federal
bench, and 54 percent noting that such litigation has remained relatively constant; and

. 72 percent believe that addressing sanctions for discovery abuse in Rules 26(g) and 37 is
better than in Rule 11.

The findings ofthe Federal Judicial Center underscore the judiciary’s united opposition to legislation
amending Rule 11. Lawyers share this view. In 2005, the American Bar Association issued a
resolution opposing an earlier, similar proposed bill.

Minimizing frivolous filings is, of course, vital. But there is no need to reinstate the 1983
version of Rule 11 to work toward this goal. Judges have many tools available to respond to, and
deter, frivolous pleadings. Those tools include 28 U.S.C. § 1915e, which authorizes courts to
dismiss, sua sponte, betore an answer is filed, a lawsuit that is frivolous or malicious. Rule 12(b)(6)
authorizes courts to dismiss pleadings that fail to state a claim on which relief can be granted.
Section 1927 of Title 28 of the United States Code authorizes sanctions against lawyers for
“unreasonably and vexatiously” multiplying the proceedings in any case. And the present version
of Rule 11 itself provides an effective, balanced tool, without the problems and satellite litigation
the 1983 version created.

In May 2010, the Advisory Committee on the Civil Rules held a major conference on civil
litigation, examining the problems of costs and delay — which encompass frivolous filings — and
potential ways to improve the system. The Conference encouraged, and generated, a broad spectrum
of criticisms by lawyers, litigants (including businesses and governmental entities), judges, and
academics of the current approaches to federal civil cases, including the rules, and proposals for
change. Conspicuous in its absence was any criticism of Rule 11 or any proposal to restore the 1983
version of the rule.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been brought
to the Rules Committees” attention, would frustrate the purpose and intent of the Rules Enabling Act.
There is no need to reinstate the 1983 version of Rule 11 that proved contentious and diverted so
much time and energy of the bar and bench. Doing so would add to, not improve, the problems of
costs and delay that we are working to address. 1 urge you on behalf of the Rules Committees to not
support the proposed legislation amending Rule 11.

We greatly appreciate your consideration of the Rules Committees” views. We look forward
to continuing to work together to ensure that our civil justice system is working well to fulfill its vital
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role. If you or your staff have any questions, please contact Andrea Kuperman, Chief Counsel to the
Rules Committees, at 713-250-5980.

Sincerely,
Lee H. Rosenthal Mark R. Kravitz
United States District Judge United States District Judge
Southern District of Texas District of Connecticut
Chair, Committee on Rules Chair, Advisory Committee
of Practice and Procedure on Civil Rules

Enclosure
cc: Honorable Jerrold Nadler

Identical letter sent to: Honorable Lamar S. Smith
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Introduction

The Judicial Conference’s Advisory Committee on Civil Rules asked the
Federal Judicial Center to design and implement a survey of a representa-
tive national sample of federal district judges. The purpose of the survey
was to gather information about the judges’ experiences with Rule 11 of the
Federal Rules of Civil Procedure as well as to elicit their opinions about re-
cent proposals in Congress to amend Rule 11. The chair of the Advisory
Committee and the committee’s reporters helped develop the question-
naires. Center staff conducted the survey and analyzed the results during
December 2004 and January 2005.

As currently written, Rule 11 expressly authorizes judges to impose
sanctions on lawyers and parties who present to a district court a pleading,
written motion, or other paper without reasonable support in fact or law or
for an improper purpose, such as to cause unnecessary cost or delay. Rule
11 provides that sanctions for violations are within the judge’s discretion;
that a party should have a period of time, a “safe harbor,” within which to
withdraw or correct a filing alleged to violate Rule 11; and that Rule 11°s
primary purpose is to deter future violations and not necessarily to compen-
sate the opposing party for losses, including attorney fees.

In the 108th Congress, the House of Representatives passed H.R. 4571,
the Lawsuit Abuse Reduction Act of 2004,' which would have amended
Rule 11. That bill would have provided for mandatory sanctions for viola-
tions, repealed the safe harbor, and required judges to order the offending
lawyer or party to compensate the opposing party for attorney fees incurred
as a direct result of a Rule 11 violation. The proposed legislation would
have reversed three amendments to Rule 11 adopted through the rule-
making process in 1993: to convert mandatory sanctions to discretionary
sanctions, to create a safe harbor, and to deemphasize attorney fee awards.
The proposed legislation also would have introduced a requirement that a
district court suspend an attorney’s license to practice in that district for one
year if the attorney was found to have violated Rule 11 three or more times
in that district.

The survey was designed, in part, to elicit district judges’ views based on
their experience with the 1993 amendments. The Advisory Committee was
particularly interested in having the survey identify any differences in the
views of district judges concerning the current Rule 11, the legislative pro-

1. H.R. 4571, 108th Cong. 2d Sess. (2004). The House version was introduced in the Senate on
Sept. 15, 2004, referred to the Committee on the Judiciary, and was not the subject of a vote.
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posal, and the pre-1993 version of Rule 11. The pre-1993 version differs
from the legislative proposal in significant ways, particularly in its treatment
of attorney fees as a discretionary, not a mandatory, sanction for a violation
of Rule 11.

On December 10, 2004, the Center E-mailed questionnaires to two ran-
dom samples of 200 district judges each. District Judge Lee H. Rosenthal,
chair of the Advisory Committee on Civil Rules, provided a cover letter for
the E-mail. One sample comprised solely judges appointed to the bench be-
fore January 1, 1992, who would be expected to have had considerable ex-
perience with the pre-1993 version of Rule 11. The other sample comprised
solely judges appointed to the bench after January 1, 1992, who would be
expected to have had most of their judicial experience working with the
1993 amended version of Rule 11. Judge Rosenthal sent a follow-up E-mail
on January 3, 2005. Of the 400 judges, 278 responded, a rate of 70%. Ap-
pendix A explains the methods used to select the samples. Appendix B con-
tains a composite copy of the two questionnaires used in the survey.

Summary of Results

More than 80% of the 278 district judges indicated that “Rule 11 is needed
and it is just right as it now stands.” In evaluating the alternatives, 87% of
the respondents preferred the current Rule 11, 5% preferred the version in
effect between 1983 and 1993, and 4% preferred the version proposed in
H.R. 4571.

Judges’ opinions about specific provisions in Rule 11 and the proposed
legislation followed a similar pattern. The results indicated that relatively
large majorities of the judges who responded to our survey have the follow-
ing views about Rule 11:

* 85% strongly or moderately support Rule 11°s safe harbor provision;

* 91% oppose the proposed requirement that sanctions be imposed for
every Rule 11 violation;

* 84% disagree with the proposition that an award of attorney fees
should be mandatory for every Rule 11 violation; and

* 72% believe that having sanctions for discovery in Rules 26(g) and 37
is best.

A majority of the judges (55%) indicated that the purpose of Rule 11
should be both deterrence and compensation; almost all of the other judges
(44%) indicated that deterrence should be the sole purpose of Rule 11.
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The views of judges who responded to the survey are likely to be related
to their estimation of the amount of groundless civil litigation they see in
their own docket, especially when focusing on cases where the plaintiff is
represented by counsel. Approximately 85% of the district judges view
groundless litigation in such cases as no more than a small problem and an-
other 12% see such litigation as a moderate problem. About 3% view
groundless litigation brought by plaintiffs who are represented by counsel
as a large or very large problem. For 54% of the judges who responded, the
amount of groundless litigation has remained relatively constant during
their tenure on the federal bench. Only 7% indicated that the problem is
now larger. For 19%, the amount of groundless civil litigation has decreased
during their tenure on the federal bench, and for 12% there has never been a
problem.

Results

The Advisory Committee was especially interested in having a survey that
was designed to inquire about district court judges’ experience with Rule 11
as well as to solicit judges’ opinions about the current Rule 11 relative to
the proposed changes contained in the legislation. Those interests shaped
the organization and content of the survey questionnaires. The survey re-
sults in this section of the report are presented in tables and text in the order
in which the questions appeared on the survey instrument. The title of each
table states the question asked of the judges, and the response categories are
a shorthand version of the responses called for in the questionnaire. The
preface of each questionnaire indicated in bold type that “This questionnaire
is about the effects of Rule 11 in cases in which the plaintiff is represented
by counsel.” Many of the questions were modeled on questions asked of
judges in a 1995 Center survey.” In order to facilitate comparisons between
the findings of the 1995 survey and the current survey, we present applica-
ble results of both surveys with appropriate references.

Frequency of Groundless Litigation

The questionnaire first asked judges about their perception of any problems
with groundless litigation and whether such problems, if they exist, had

2. John Shapard et al., Report of a Survey Concerning Rule 11, Federal Rules of Civil Proce-
dure (Federal Judicial Center 1995) [hereinafter FJC 1995 Rule 11 Survey].

74



Report of a Federal Judicial Center Survey on Fed. R. Civ. P. 11

changed since Rule 11 was last amended in 1993. Table 1 shows that 85%
of the judges described any perceived problem with groundless litigation as
being no more than a small one. Among judges commissioned before Janu-
ary 1, 1992, this figure was over 75%; the figure was almost 90% for judges
commissioned after that date. In our 1995 study, 40% of the judges indi-
cated that the problem with groundless litigation was moderate to very
large;’ only 15% believed this to be the case in the current study.

Table 1
Responses to Question 1.1, Is there a problem with groundless litigation in federal civil
cases on your docket?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92
Possible Answer (N=276)* (N=128) (N=148)
No problem 15% 13% 16%
Very small problem 38% 31% 43%
Small problem 32% 34% 30%
Moderate problem 12% 16% 9%
Large problem 2% 2% 2%
Very large problem 1% 3% 0%
I can’t say 0% 1% 0%

The questionnaire next asked whether such problems, if they exist, had
changed since Rule 11 was last amended in 1993. Table 2 shows that about
7% said that the problem had increased. More than half said that the prob-
lem was the same, and 12% said that there has never been a problem.
Judges commissioned after January 1, 1992, were more likely to say that
there has never been a problem but, if there is a problem, it is about the
same as it was during their first year on the bench.

3. Id. at 3.

4. N refers to the number of judges who answered the question. The value of N varies across ta-
bles because of differences in the number of judges who answered a particular question. Percentages
in columns with results for all judges are weighted to reflect the fact that, by drawing two samples
independently from two groups of judges, we have a stratified sample. In this case, weighted results
for the entire sample are appropriate. Weighting is unnecessary for results reported separately by
group. Finally, as a result of rounding, column percentages may not sum to 100.
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Table 2

Responses to Question 1.2, Is the current problem (if any) with groundless litigation in civil
cases on your docket smaller than, about the same as, or larger now than it was

before Rule 11 was amended? (asked of pre-1992 judges) or

during your first year as a federal district judge? (asked of post-1992 judges)

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=2176) (N=128) (N=148)
There has never been a problem 12% 9% 14%
The problem is much smaller 8% 11% 6%
now than it was then
The problem is slightly smaller 11% 14% 9%
now than it was then
The problem is the same now as 54% 48% 59%
it was then
The problem is slightly larger 6% 5% 7%
now than it was then
The problem is much larger now 1% 2% 1%
than it was then
I can’t say 7% 11% 4%

“Safe Harbor” Provision and Rule 11 Activity

The questionnaire asked judges if they supported or opposed the Rule 11
“safe harbor” provision, which was added as part of the 1993 amendments.
Table 3 shows that 86% of the judges said they supported it, with the major-
ity of the judges expressing strong support. Table 3 also shows somewhat
stronger support among judges commissioned after 1992. This subgroup has
very little or no experience with the pre-1993 version of Rule 11, which did
not include the safe harbor provision. Overall, the percentage of judges sup-
porting the safe harbor has increased from 70% to 86% since 1995; judges
showing strong support has increased from 32% to 60%. The percentage of
judges opposing the safe harbor has decreased from 16% to 10%.

5. FJC 1995 Rule 11 Survey, supra note 2, at 4.
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Table 3
Responses to Question 2.1, Based on your experience and your assessment of what would

be fairest to all parties, do you oppose or support Rule 11’°s “safe harbor” provision?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=27T7) (N=128) (N=149)
Strongly support 60% 53% 65%
Moderately support 26% 25% 26%
Moderately oppose 6% 9% 3%
Strongly oppose 4% 5% 2%
I find it difficult to choose 4% 6% 3%
I can’t say 1% 1% 1%

The questionnaire contained a follow-up question for the pre-1992
judges about changes in Rule 11 activity as a result of the addition of the
safe harbor provision. Judges commissioned prior to 1992 were asked how
the safe harbor provision has affected the amount of Rule 11 activity since
the provision went into effect in 1993. Table 4 shows that 45% of these
judges reported that Rule 11 activity had decreased, either slightly or sub-
stantially, and 29% reported that activity was about the same. Only 5% re-
ported increases in Rule 11 activity, and 21% indicated that they could not
give a definitive answer to this question. Similarly, judges commissioned
after 1992 were asked about Rule 11 activity since their first year on the
bench. Table 4 shows that almost two-thirds of the post-1992 judges re-
ported that Rule 11 activity had remained about the same, 22% reported de-
creases, and 7% reported increases.
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Table 4
Responses to Question 2.2,

How has the safe harbor provision affected the amount of Rule 11 activity on your docket
since it went into effect in 1993? (asked of pre-1992 judges) or

Since your first year as a district judge what, if any, changes have you observed in the
amount of Rule 11 activity on your docket? (asked of post-1992 judges)

Judges Judges
Commissioned Commissioned
Before 1/1/92 After 1/1/92

Possible Answer (N=127) (N=148)
Increased substantially 1% 0%
Increased slightly 4% 7%
About the same 29% 65%
Decreased slightly 17% 12%
Decreased substantially 28% 10%
I can’t say 21% 6%

Rule 11 Sanctions

The current version of Rule 11 allows a district judge to impose sanctions
for violations of the rule, at his or her own discretion, with the purpose of
deterring similar conduct in the future. H.R. 4571 would require sanctions
for every violation, with the purpose of compensating the injured party for
reasonable expenses and attorney fees as well as to deter repetitions of such
conduct.

The judges were asked first whether sanctions, monetary or nonmone-
tary, should be required. Table 5 shows that 91% said that sanctions should
not be required. Among judges commissioned before 1992, 86% said sanc-
tions should not be required; for judges commissioned after 1992 the figure
was 95%. In 1995, 22% of the judges thought that a sanction should be re-
quired for every Rule 11 violation, compared with 9% who think so now.°

6. Id. at 6.
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Table 5
Responses to Question 3.1, Should the court be required to impose a monetary or
nonmonetary sanction when a violation is found?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92
Possible Answer (N=277) (N=128) (N=149)
Yes 9% 13% 5%
No 91% 86% 95%
I can’t say 0% 1% 0%

Judges were next asked whether an award of attorney fees, sufficient to
compensate the injured party, should be mandatory when a sanction is im-
posed. Table 6 shows that 84% of the judges said no. The result is approxi-
mately the same whether the judges were commissioned before or after
1992. The percentage of judges favoring mandatory attorney fees for Rule
11 violations was 15% in both the 1995 and 2005 surveys.’

Table 6
Responses to Question 3.2, When a sanction is imposed, should it be mandatory that the
sanction include an award of attorney fees sufficient to compensate the injured party?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92
Possible Answer (N=277) (N=128) (N=149)
Yes 15% 14% 16%
No 84% 85% 83%
I can’t say 1% 1% 1%

Regarding the proposed legislation’s inclusion of financial compensation
as a general purpose for Rule 11, judges were asked what should be the
purpose of Rule 11. Almost 100% of the judges said that a purpose of Rule
11 should be deterrence. Their views were split on the role of compensa-
tion. The results in Table 7 reveal that slightly more than half, 55%, said
that the purpose should be deterrence and compensation; 44% said that the
purpose should be deterrence, with compensation if needed for the sake of
deterrence. Reading the Table 7 results in light of the opinions expressed in
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Table 5 and 6, it appears that most judges who favor compensating the op-
posing party do not favor such compensation in all cases and do not neces-
sarily favor compensation in the form of attorney fees. In the 1995 survey,
66% of the judges thought that Rule 11 should include both compensatory
and deterrent purposes.®

Table 7
Responses to Question 3.3, What should the purpose of Rule 11 sanctions be?

Judges Judges

Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=2175) (N=126) (N=149)
Deterrence (& compensation if warranted)  44% 40% 46%
Compensation only 0% 1% 0%
Both deterrence & compensation 55% 58% 53%
Other 1% 1% 1%

Three Strikes

Under the proposed legislation, when an attorney violates Rule 11 the fed-
eral court would determine how many times that attorney had violated Rule
11 in that court during the attorney’s career. If that attorney had committed
three or more violations, the court would suspend for one year the attor-
ney’s license to practice in that court.

To gauge the frequency with which this portion of the proposed Rule 11
might be invoked, judges were asked whether they had encountered an at-
torney with three or more violations in their district. Table 8 shows that
77% of the judges reported that they had not. Of the remaining 23%, more
than half were not sure if they had encountered an attorney with three or
more violations. Judges commissioned before 1992 were more likely to say
they had encountered such an attorney. This result may, of course, be
largely the result of their longer time on the bench.
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Table 8
Responses to Question 4.1, In your experience as a district judge, have you encountered an
attorney who has violated Rule 11 three or more times in your district?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92
Possible Answer (N=27T7) (N=128) (N=149)
Yes 11% 15% 8%
No 77% 71% 81%
I can’t say 12% 14% 11%

At present, the efforts and methods required to enable courts to track at-
torney violations, in order to apply the proposed legislation’s “three strikes”
provision, are unknown. Judges were asked for their views, which are re-
ported in Table 9. The choices were not mutually exclusive: Judges could
check more than one response and therefore the percentages do not sum to
100. The most frequent response, given by 48% of the judges, was that a
new database would be required to track Rule 11 violations. Examination of
prior docket records was the next most frequent response, given by 35% of
the judges. Only 4% said that little or no additional effort would be re-
quired, and nearly one-third (32%) were unsure about what would be
needed to apply the three strikes provision.

10
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Table 9

Responses to Question 4.2, In your district, how much effort would be required to obtain
information about the number of prior Rule 11 violations committed by an attorney during
his or her career?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92
Possible Answer (N=277) (N=128) (N=149)
Little or no additional effort 4% 3% 5%
Examining prior docket records for 35% 35% 34%
past violations
Creating a new database for Rule 11 48% 53% 44%
violations
An affidavit or declaration from each 19% 17% 20%
attorney
Other court action 3% 2% 3%
I can’t say 32% 29% 34%

Judges were next asked their views on the impact of the proposed three
strikes provision in deterring groundless litigation relative to the cost of im-
plementation and in light of their courts’ existing procedures for disciplin-
ing attorneys. Table 10 shows that 40% felt that the cost of implementation
would exceed the deterrent value, while 25% of the judges felt that the
value of the deterrent effect would exceed the cost of implementation. How-
ever, 27% were unsure about the tradeoff between cost and deterrent effect.
Judges commissioned after 1992, compared with those commissioned
earlier, were more likely to view the cost as exceeding the value of the
proposed legislation and were less likely to view the deterrent value as ex-
ceeding the cost. They were also more likely to express uncertainty over the
tradeoff.

11
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Table 10

Responses to Question 4.3, Which of the following statements best captures your
expectations regarding the impact of the proposal in deterring groundless litigation in

comparison to the cost of implementing the proposal in your district?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=277) (N=128) (N=149)
Value of the deterrent effect 16% 15% 16%
would greatly exceed its cost
Value of the deterrent effect 9% 11% 7%
would somewhat exceed its cost
Value of the deterrent effect 9% 13% 7%
would about equal its cost
Cost of implementing the 10% 6% 13%
proposal would somewhat exceed
the value of the deterrent effect
Cost of implementing the 30% 32% 28%
proposal would greatly exceed the
value of the deterrent effect
I can’t say 27% 23% 30%

Application of Rule 11 to Discovery

The proposed legislation would extend Rule 11°s application to discovery-
related activity. Standards and sanctions for discovery are currently covered
by Federal Rules of Civil Procedure 26(g) and 37, and the proposed legisla-
tion would augment these rules with an expanded Rule 11. The sampled
judges were asked their opinion on the best combination of rules and sanc-
tions. Table 11 shows that 72% of the judges (compared with 48% in 1995)°
feel that the best option is the current version of Rule 11; 14% favored the
proposed legislation. Judges commissioned after 1992 were a little more
likely to favor the current version of the rule than judges commissioned be-

fore 1992.

9. Id. at 7.
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Table 11
Responses to Question 5, Based on your experience, which of the following options do you
believe would be best?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=276) (N=127) (N=149)
Sanctions provisions 72% 68% 75%
contained only in Rules
26(g) and 37
Sanctions provisions 13% 15% 12%
contained in Rules 26(g),
37,and 11
Sanctions provisions 5% 7% 3%
consolidated in Rule 11
No significant difference 5% 6% 4%
among the three options
I can’t say 5% 5% 5%

How to Control Groundless Litigation?

To gauge judges’ overall views on the proposed legislation and on control-
ling groundless litigation, the judges were asked whether Rule 11 should be
modified. Table 12 shows their responses to the given options. The great
majority of judges (81%) said that Rule 11 is just right as currently written.
In 1995, 52% of the judges indicated that the same version of Rule 11 was
just right as written. In 2005, there were differences among judges depend-
ing on when they were commissioned: 71% of judges commissioned before
1992 agreed that the current Rule 11 is just right, compared with 89% of
judges commissioned afterwards. There was almost no support for modify-
ing Rule 11 to reduce the risk of deterring meritorious filings, and only
some support, primarily among the longer-serving judges, to modify Rule
11 to more effectively deter groundless filings.

13
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Table 12
Responses to Question 6, Based on your view of how effective or ineffective these other
methods are, how, if at all, should Rule 11 be modified?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=270) (N=124) (N=146)
Modified to increase its 13% 21% 7%
effectiveness in deterring
groundless filings
Rule 11 is just right as it now 81% 71% 89%
stands
Modified to reduce the risk 1% 2% 1%
of deterring meritorious
filings
Rule 11 is not needed 1% 2% 1%
I can’t say 3% 4% 3%

Finally, the judges were asked which version of Rule 11 they would pre-
fer to have if and when they have to deal with groundless litigation. Given
the choice among the current version of Rule 11, the pre-1993 version, or
the proposed legislation, 87% of the judges preferred the current version.
The percentages for surveyed judges commissioned before and after 1992
are 83% and 91%, respectively. There was little support expressed for either
the pre-1993 version or the version contained in H.R. 4571.

Table 13

Responses to Question 7, Proposed legislation would repeal the safe harbor provision in
Rule 11 and require that the court shall impose an appropriate sanction on a party or
attorney who signed a pleading, motion, or other paper in violation of Rule 11 standards.
Which approach would you prefer in dealing with groundless litigation?

Judges Judges
Commissioned Commissioned
All Judges Before 1/1/92 After 1/1/92

Possible Answer (N=271) (N=123) (N=148)
The current Rule 11 87% 83% 91%
The 1983-1993 version 5% 7% 4%

of Rule 11

The proposed legislation 4% 7% 2%

I can’t say 4% 4% 3%
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Conclusion

Based on their experiences in managing groundless civil litigation in their
own courts, federal district judges find the current Rule 11 to be well suited
to their needs. Almost all of the judges reported that, in their experience,
groundless civil litigation is a small or at most a moderate problem. District
judges’ views on proposed changes to Rule 11 appear to be consistent with
their experiences on the federal bench. Substantial majorities of the re-
sponding judges said, in effect, that none of the proposals for changing Rule
11—that is, proposals for mandatory sanctions, mandatory attorney fee
awards, removal of the safe harbor, and application of Rule 11 to discovery
disputes—would resolve problems that district judges are experiencing.
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Appendix A
Method

Separate forms of the questionnaire were E-mailed by Center staff with a
cover letter from the chair of the Advisory Committee to two samples of
active and active-senior federal district court judges. The samples, each one
of 200 judges, were separately and randomly selected from within two
groups of judges defined by their commission date. Judges commissioned
before January 1, 1992, formed one group; judges commissioned on or after
that date formed the other. This date was selected in order that all judges in
the first group would have had at least one year on the bench before the
1993 amendments to Rule 11 went into effect. This group of judges re-
ceived a form of the questionnaire that, where necessary, asked them to use
their pre-1993 period on the bench as a basis for comparison. The second
group of judges received a questionnaire that instead asked them to use their
first year on the bench as their basis for comparison. A composite of the two
versions of the questionnaire is contained in Appendix B.

In order to quickly and easily convert the returned questionnaires into
data files, Center research staff used special software to produce and read
the questionnaires. Each of the two forms of the questionnaire was con-
verted to Portable Document Format (PDF) and sent via E-mail to the 400
sampled judges. Each judge’s file was named using a sequential, numbered
ID that was used to track returned questionnaires for follow-up purposes.
Upon receipt of the file, the judges were able to open the PDF file, answer
the questions, save the file, and return it via E-mail. The software that pro-
duced the files was used to convert the returned questionnaires to a data file
for analysis. Judges were also given the option of printing the PDF file,
completing it, and faxing it to a fax server at the Center. Of the 280 re-
sponses received, 44 were returned via E-mail; the remainder were returned
via fax. The questionnaires were sent on December 9, 2004, and a reminder
was sent on January 3, 2005, to judges who had not yet responded. The re-
sponse rates for the two samples were different. Post-1992 judges were
more likely to return the questionnaire (74%) than were pre-1992 judges
(64%).

The sample procedure described above produced a stratified sample in
which the judges’ commission dates defined the strata. In order to correctly
interpret results for the sample of all judges, when reported, these data were
weighted to reflect the fact that different sampling fractions were used for
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the different strata. Results reported separately by strata do not require
weighting.

17

89



Report of a Federal Judicial Center Survey on Fed. R. Civ. P. 11

Appendix B
Questionnaire

The questionnaire sent to judges commissioned before January 1, 1992 is reproduced below.
Questions 1.2 and 2.2 differed in the version sent to judges commissioned on or after that date.
The differences are indicated by bracketed text. Bold and underlined text was in that format in
the original questionnaires.

RULE 11 SURVEY

PURPOSE AND INSTRUCTIONS. Federal Rule of Civil Procedure 11 (Rule 11) provides
sanctions for presenting a pleading, written motion, or other paper without reasonable support in
fact or law or for an improper purpose, such as to cause unnecessary cost or delay. This
questionnaire seeks information from you about how Rule 11 is working and also seeks your
evaluation of several issues concerning Rule 11 and current Congressional proposals to amend
that rule. Rule 11 provides that sanctions for violations are within the judge’s discretion; that a
party should have a period of time, a “safe harbor,” within which to withdraw or correct a filing
alleged to violate Rule 11; and that Rule 11°s primary purpose is to deter future violations and
not necessarily to compensate the opposing party for losses, including attorney fees.

Proposed legislation (HR 4571, adopted by the House of Representatives on September
14, 2004) would amend Rule 11 to provide that sanctions for violations be mandatory, repeal the
safe harbor, and require courts to order compensation to a party for attorney fees incurred as a
direct result of a Rule 11 violation. The proposed legislation would reverse three changes made
by Rulell amendments adopted in 1993, namely to delete mandatory sanctions, to
deemphasize attorney fee awards, and to create a safe harbor. The proposed legislation also
requires a district court to suspend an attorney’s license to practice in that district for one year if
the attorney has violated Rule 11 three or more times in that district.

This questionnaire is about the effects of Rule 11 in cases in which the plaintiff is represented by
counsel. Do not include in your evaluation of Rule 11 the effects it may or may not have had on cases in
which the plaintiff is proceeding pro se.

Please respond to the questions on the basis of your own experience as a judge with cases on your docket,
not the experiences of other judges or attorneys.

For convenience, throughout this questionnaire we refer to pleadings, written motions, and other papers
that do not conform to the requirements of Rule 11 as groundless litigation.

Please respond by marking the box next to your answer.
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90



Report of a Federal Judicial Center Survey on Fed. R. Civ. P. 11

1. FREQUENCY OF GROUNDLESS LITIGATION
1.1  Is there a problem with groundless litigation in federal civil cases on your docket? Please mark one.

a) There is no problem.

b) There is a very small problem.
c) There is a small problem.

d) There is a moderate problem.
e) There is a large problem.

f) There is a very large problem.
g) Ican'tsay.

1.2 Is the current problem (if any) with groundless litigation in civil cases on your docket smaller, about the
same as, or larger than it was before Rule 11 was amended in 19937 [Is the current problem (if any) with
groundless litigation in civil cases on your docket smaller, about the same as, or larger than it was during your
first year as a federal district judge?] Please mark one.

a) There has never been a problem.

b) The problem is much smaller now than it was then.
c) The problem is slightly smaller now than it was then.
d) The problem is the same now as it was then.

e) The problem is slightly larger now than it was then.
f) The problem is much larger now than it was then.

g) Ican'tsay.

2. THE SAFE HARBOR PROVISION. Rule 11 provides that a motion for sanctions shall not be filed
with the court until 21 days after a copy is served on the opposing party. This provision creates a "safe
harbor" by specifying that a party will not be subjected to sanctions on the basis of another party's motion
unless, after receiving the motion, the party fails to withdraw or correct the challenged filing. Proposed
legislation would eliminate the "safe harbor" provision.

Proponents of the safe harbor provision argue that it leads to the efficient resolution of both the Rule 11
issues and the underlying legal and factual issues with less court involvement; gives incentives to parties to
withdraw or abandon questionable positions; decreases the number of sanctions motions that are filed for
inappropriate reasons; and provides that abuses of the "safe harbor" can be dealt with by sua sponte sanctions.
Opponents of the "safe harbor" provision argue that it allows filing of groundless papers without penalty and
denies compensation to parties who have been subjected to groundless filings.

19

91



Report of a Federal Judicial Center Survey on Fed. R. Civ. P. 11

2.1 Based on your experience and your assessment of what would be fairest to all parties, do you oppose or
support Rule 11°s "safe harbor" provision? Please mark one.

a) I strongly support Rule 11°s safe harbor provision.
b) Imoderately support Rule 11°s safe harbor provision.
c¢) Imoderately oppose Rule 11°s safe harbor provision.
d) Istrongly oppose Rule 11°s safe harbor provision.

e) [Ifind it difficult to choose because the pros and cons of the safe harbor provision are about equally
balanced.

f) Ican'tsay.

2.2 How has the safe harbor provision affected the amount of Rule 11 activity on your docket since it went
into effect in 19937 [Since your first year as a federal district judge what, if any, changes have you observed
in the amount of Rule 11 activity on your docket?] Please mark one.

a) Rule 11 activity has increased substantially
b) Rule 11 activity has increased slightly

c) Rule 11 activity has remained about the same
d) Rule 11 activity has decreased slightly

e) Rule 11 activity has decreased substantially
f) I can’t say

3. RULE 11 SANCTIONS. Rule 11 provides that the court "may" impose a sanction when the rule has
been violated, leaving the matter to the court’s discretion. Rule 11 also provides that the purpose of Rule 11
sanctions is to deter repetition of the offending conduct, rather than to compensate the parties injured by that
conduct; that monetary sanctions, if imposed, should ordinarily be paid into court; and that awards of
compensation to the injured party should be made only when necessary for effective deterrence.

Proposed legislation would alter these standards and require that a sanction be imposed for every violation.
Proposed legislation would also provide that a purpose of sanctions is to compensate the injured party as
well as to deter similar conduct and would require that any sanction be sufficient to compensate the injured
party for the reasonable expenses and attorney fees that an injured party incurred as a direct result of a Rule
11 violation.

Please indicate for each of the three questions below what you think would be, on balance, the fairest form of
Rule 11 for the types of cases you encounter on your docket.

3.1  Should the court be required to impose a monetary or nonmonetary sanction when a violation is found?
Please mark one.

a) Yes
b) No
c) Ican’tsay.
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3.2 When a sanction is imposed, should it be mandatory that the sanction include an award of attorney fees
sufficient to compensate the injured party? Please mark one.

a) Yes, an award of attorney fees should be mandatory if a sanction is imposed.
b) No, an award of attorney fees should not be mandatory.
c) Ican'tsay.

3.3 What should the purpose of Rule 11 sanctions be? Please mark one.

a) deterrence (and compensation if warranted for effective deterrence)
b) compensation only

¢) both compensation and deterrence

d) other (please specify in the answer space for question 8)

4. THREE STRIKES PROVISION. Proposed legislation would require a federal district court, after it has
determined that an attorney violated Rule 11, to “determine the number of times that attorney has violated
[Rule 11] in that Federal district court during that attorney’s career. If an attorney has violated Rule 11 three
or more times, the court must suspend that attorney’s license to practice in that court for a period of one year.”

4.1 In your experience as a district judge, have you encountered an attorney who has violated Rule 11
three or more times in your district? Please mark one:

a) Yes
b) No
c) Ican’tsay

4.2 In your district, how much effort would be required to obtain information about the number of prior
Rule 11 violations committed by an attorney during his or her career? Mark all that apply.

a) Obtaining such information would require little or no additional effort

b) Obtaining such information would require examining prior docket records for past violations
¢) Obtaining such information would require creating a new database for Rule 11 violations

d) Obtaining such information would require an affidavit or declaration from each attorney

e) Obtaining such information would require other court action (specify)
f) Ican’tsay
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4.3 Which of the following statements best captures your expectations regarding the impact of the
proposal in deterring groundless litigation in comparison to the cost of implementing the proposal in
your district. In assessing the value of the proposal consider the effectiveness of existing procedures
in your district for disciplining lawyers found to have engaged in misconduct of the type forbidden by
Rule 11.Please mark one:

a) The value of the deterrent effect would greatly exceed its cost

b) The value of the deterrent effect would somewhat exceed its cost

c) The value of the deterrent effect would about equal its cost

d) The cost of implementing the proposal would somewhat exceed the value of the deterrent effect.
e) The cost of implementing the proposal would greatly exceed the value of the deterrent effect.

f) Ican’tsay

5. APPLICATION TO DISCOVERY. Rule 11 does not apply to discovery-related activity because Federal
Rules of Civil Procedure 26(g) and 37 establish standards and sanctions that apply to discovery disclosures,
requests, responses, objections, and motions. Proposed legislation would amend Rule 11 to make it
applicable to discovery-related activity.

Proponents of that legislative proposal argue that including discovery under Rule 11 or under Rule 11
together with Rules 26(g) and 37 is more effective in deterring groundless discovery-related activity than
Rules 26(g) and 37 alone. Opponents of that proposal support the current version of Rule 11 and argue that
discovery should not be covered by Rule 11 because the sanctions provisions of Rules 26(g) and 37 are
stronger and are specifically designed for the discovery process.

Based on your experience, which of the following options do you believe would be best? Please mark one.

a) Sanctions provisions related to discovery contained only in Rules 26(g) and 37 (the current rule).
b) Sanctions provisions related to discovery contained in both Rules 26(g) and 37 and Rule 11.

¢) Sanctions provisions related to discovery consolidated in Rule 11 and eliminated from Rules 26(g)
and 37.

d) There is no significant difference among the three options.
e) Ican'tsay.
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6. RULE 11 AND OTHER METHODS OF CONTROLLING GROUNDLESS LITIGATION. Federal
statutes, the Federal Rules of Civil Procedure, and inherent judicial authority provide judges with a
number of opportunities and methods for deterring or minimizing the harmful effects of groundless
claims, defenses, or legal arguments (e.g., informal admonitions, Rule 16 and Rule 26(f) conferences, 28
U.S.C. Section 1927, prompt dismissal of groundless claims, summary judgment). Based on your view of
how effective or ineffective those other methods are, how, if at all, should Rule 11 be modified? Please
mark one.

a) Rule 11 is needed, but it should be modified to increase its effectiveness in deterring groundless
filings (even at the expense of deterring some meritorious filings).

b) Rule 11 is needed, and it is just right as it now stands.

c) Rule 11 is needed, but it should be modified to reduce the risk of deterring meritorious filings (even
at the expense of failing to deter some groundless filings).

d) Rule 11 is not needed.
e) Ican'tsay.

7. PREFERENCE FOR CURRENT OR PAST VERSIONS OF RULE 11 OR PROPOSED LEGISLATION.

The version of Rule 11 in effect from 1983 to 1993 required that the court shall impose an
appropriate sanction on a party or attorney who signed a pleading, motion or other paper in violation of Rule
11 standards. The appropriate sanction may, but need not, have included an order to pay the opposing party’s
reasonable attorney fees.

Rule 11 now provides that a court may impose an appropriate sanction on a party or attorney who
signed a pleading, motion or other paper in violation of Rule 11 standards. The appropriate sanction may, but
need not, include an order to pay the opposing party’s reasonable attorney fees. Rule 11 also provides a safe
harbor that permits withdrawal without penalty of a filing that allegedly violates Rule 11, as long as the
withdrawal takes place within 21 days of notice that another party intends to file a motion for Rule 11
sanctions.

Proposed legislation would repeal the safe harbor provision in Rule 11 and require that the court
shall impose an appropriate sanction on a party or attorney who signed a pleading, motion or other paper in
violation of Rule 11 standards. The proposed legislation would also require that the appropriate sanction be
sufficient to compensate the parties injured by the conduct, including reasonable expenses and attorney fees.
Which of the above approaches would you prefer to use in dealing with groundless litigation? Please mark
one.

a) I prefer the current Rule 11

b) Iprefer the 1983-1993 version of Rule 11
c) I prefer the proposed legislation

d) Ican’tsay

8. Please use the space provided for any additional comments or suggestions you may have about issues
raised in this questionnaire or about Rule 11 in general.
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1121H CONGRESS
18T SESSION S. 6 2 3

To amend chapter 111 of title 28, United States Code, relating to protective
orders, sealing of cases, disclosures of discovery information in civil
actions, and for other purposes.

IN THE SENATE OF THE UNITED STATES
MarcH 17, 2011

Mr. KonL introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend chapter 111 of title 28, United States Code,
relating to protective orders, sealing of cases, disclosures
of discovery information in civil actions, and for other
purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Sunshine in Litigation

9 B S S B O]
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SEC. 2. RESTRICTIONS ON PROTECTIVE ORDERS AND SEAL-

ING OF CASES AND SETTLEMENTS.

(a) IN GENERAL.—Chapter 111 of title 28, United
States Code, is amended by adding at the end the fol-
lowing:

“§1660. Restrictions on protective orders and sealing
of cases and settlements

“(a)(1) In any ecivil action in which the pleadings
state facts that are relevant to the protection of public
health or safety, a court shall not enter, by stipulation or
otherwise, an order otherwise authorized under rule 26(c)
of the Federal Rules of Civil Procedure restricting the dis-
closure of information obtained through discovery, an
order approving a settlement agreement that would re-
strict the disclosure of such information, or an order re-
stricting access to court records unless in connection with
such order the court has first made independent findings
of fact that—

“(A) such order would not restrict the disclo-
sure of information which is relevant to the protec-
tion of public health or safety; or

“(B)(1) the public interest in the disclosure of
past, present, or potential health or safety hazards
1s outweighed by a specific and substantial interest
in maintaining the confidentiality of the information
or records n question; and
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“(i1) the requested order is no broader than
necessary to protect the confidentiality interest as-
serted.

“(2) No order entered as a result of the operation
paragraph (1), other than an order approving a settlement

agreement, may continue in effect after the entry of final

judgment, unless at the time of, or after, such entry the

court makes a separate finding of fact that the require-
ments of paragraph (1) continue to be met.

“(3) The party who is the proponent for the entry
of an order, as provided under this section, shall have the
burden of proof in obtaining such an order.

“(4) This section shall apply even if an order under
paragraph (1) is requested—

“(A) by motion pursuant to rule 26(c¢) of the

Federal Rules of Civil Procedure; or

“(B) by application pursuant to the stipulation
of the parties.

“(5)(A) The provisions of this section shall not con-
stitute grounds for the withholding of information in dis-
covery that i1s otherwise discoverable under rule 26 of the
Federal Rules of Civil Procedure.

“(B) A court shall not approve any party’s stipulation
or request to stipulate to an order that would violate this

section.
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“(b)(1) In any ecivil action in which the pleadings
state facts that are relevant to the protection of public
health or safety, a court shall not approve or enforce any
provision of an agreement between or among parties, or
approve or enforce an order entered as a result of the op-
eration of subsection (a)(1), to the extent that such provi-
sion or such order prohibits or otherwise restricts a party
from disclosing any information relevant to such civil ac-
tion to any Federal or State agency with authority to en-
force laws regulating an activity relating to such informa-
tion.

“(2) Any such information disclosed to a Federal or
State agency shall be confidential to the extent provided
by law.

“(¢)(1) Subject to paragraph (2), a court shall not
enforce any provision of a settlement agreement described
under subsection (a)(1) between or among parties that
prohibits 1 or more parties from—

“(A) disclosing the fact that such settlement
was reached or the terms of such settlement, other
than the amount of money paid; or

“(B) discussing a civil action, or evidence pro-
duced in the civil action, that involves matters rel-

evant to the protection of public health or safety.
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“(2) Paragraph (1) applies unless the court has made
independent findings of fact that—

“(A) the public interest in the disclosure of
past, present, or potential public health or safety
hazards is outweighed by a specific and substantial
interest in maintaining the confidentiality of the in-
formation or records in question; and

“(B) the requested order is no broader than
necessary to protect the confidentiality interest as-
serted.

“(d) When weighing the interest in maintaining con-
fidentiality under this section, there shall be a rebuttable
presumption that the interest in protecting personally
identifiable information relating to financial, health or
other similar information of an individual outweighs the
public interest in disclosure.

“(e) Nothing in this section shall be construed to per-
mit, require, or authorize the disclosure of classified infor-
mation (as defined under section 1 of the Classified Infor-
mation Procedures Act (18 U.S.C. App.)).”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—
The table of sections for chapter 111 of title 28, United
States Code, is amended by adding after the item relating

to section 1659 the following:

“1660. Restrictions on protective orders and sealing of cases and settlements.”.
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SEC. 3. EFFECTIVE DATE.
The amendments made by this Act shall—
(1) take effect 30 days after the date of enact-
ment of this Act; and
(2) apply only to orders entered in civil actions
or agreements entered into on or after such date.
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A BILL

To amend chapter 111 of title 28, United States Code,
relating to protective orders, sealing of cases, disclosures
of discovery information in civil actions, and for other
purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Sunshine in Litigation
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SEC. 2. RESTRICTIONS ON PROTECTIVE ORDERS AND SEAL-

ING OF CASES AND SETTLEMENTS.

(a) IN GENERAL.—Chapter 111 of title 28, United
States Code, is amended by adding at the end the fol-
lowing:

“§1660. Restrictions on protective orders and sealing
of cases and settlements

“(a)(1) In any ecivil action in which the pleadings
state facts that are relevant to the protection of public
health or safety, a court shall not enter, by stipulation or
otherwise, an order otherwise authorized under rule 26(c)
of the Federal Rules of Civil Procedure restricting the dis-
closure of information obtained through discovery, an
order otherwise authorized approving a settlement agree-
ment that would restrict the disclosure of such informa-
tion, or an order otherwise authorized restricting access
to court records unless in connection with such order the
court has first made independent findings of fact that—

“(A) such order would not restrict the disclo-
sure of information which is relevant to the protec-
tion of public health or safety; or

“(B)(1) the public interest in the disclosure of
past, present, or potential public health or safety
hazards is outweighed by a specific and substantial
interest in maintaining the confidentiality of the in-

formation or records in question; and
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“(i1) the requested order is no broader than
necessary to protect the confidentiality interest as-
serted.

“(2) No order entered as a result of the operation
of paragraph (1), other than an order approving a settle-
ment agreement, may continue in effect after the entry
of final judgment, unless at the time of, or after, such
entry the court makes a separate finding of fact that the
requirements of paragraph (1) continue to be met.

“(b) In any civil action in which the pleadings state
facts that are relevant to the protection of public health
or safety, a court shall not enforce any provision of an
agreement between or among parties to a civil action, or
enforce an order entered as a result of the operation of
subsection (a)(1), to the extent that such provision or such
order prohibits or otherwise restricts a party from dis-
closing any information relevant to such civil action to any
Federal or State agency with authority to enforce laws
regulating an activity relating to such information.

“(e)(1) Subject to paragraph (2), a court shall not
enforce any provision of a settlement agreement in any
civil action in which the pleadings state facts that are rel-
evant to the protection of public health or safety, between
or among parties that prohibits one or more parties

from—
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“(A) disclosing the fact that such settlement
was reached or the terms of such settlement (exclud-
ing any money paid) that involve matters relevant to
the protection of public health or safety; or

“(B) discussing matters relevant to the protec-
tion of public health or safety involved in such civil
action.

“(2) Paragraph (1) applies unless the court has made
independent findings of fact that—

“(A) the public interest in the disclosure of
past, present, or potential public health or safety
hazards 1s outweighed by a specific and substantial
interest in maintaining the confidentiality of the in-
formation in question; and

“(B) the requested order is no broader than
necessary to protect the confidentiality interest as-
serted.

“(d) Notwithstanding subsections (a)(1)(B)(i) and
(¢)(2)(A), when weighing the interest in maintaining con-
fidentiality under this section, there shall be a rebuttable
presumption that the interest in protecting personally
identifiable information of an individual outweighs the
public interest in disclosure.

“(e) Nothing in this section shall be construed to per-

mit, require, or authorize the disclosure of classified infor-
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mation (as defined under section 1 of the Classified Infor-
mation Procedures Act (18 U.S.C. App.)).”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—
The table of sections for chapter 111 of title 28, United
States Code, is amended by adding after the item relating

to section 1659 the following:

“1660. Restrictions on protective orders and sealing of cases and settlements.”.
SEC. 3. EFFECTIVE DATE.
The amendments made by this Act shall—
(1) take effect 30 days after the date of enact-
ment of this Act; and
(2) apply only to orders entered in civil actions

or agreements entered into on or after such date.
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May 2, 2011

Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

We write on behalf of the Judicial Conference Committee on Rules of Practice and Procedure
and the Advisory Committee on the Federal Rules of Civil Procedure to oppose the Sunshine in
Litigation Act of 2011 (S. 623), which was introduced on March 17, 2011. The Rules Committees
have consistently opposed the similar protective-order bills regularly introduced since 1991. Our
letters opposing such bills are available on request. Our opposition to S. 623, like the opposition
to those earlier bills, is based in part on the fact that they are inconsistent with the Rules Enabling
Act, 28 U.S.C. 88 2071-2077. Our opposition is also based on the specific provisions of S. 623 and
similar earlier bills.

Bills that would amend the Civil Rules to regulate the issuance of protective orders in
discovery, similarto S. 623, have been introduced regularly since 1991. Like S. 623, these proposed
bills would require courts to make particularized findings of fact that a discovery protective order
would not restrict the disclosure of information relevant to the protection of public health and safety.
Under the Rules Enabling Act, the Rules Committees studied Rule 26(c) to learn about the problems
that these bills seek to solve and to bring the strengths of the Rules Enabling Act process to bear on
any problems that might be found. Under that process, the Committees carefully examined and
reexamined the issues, reviewed the pertinent case law and legal literature, and initiated and
evaluated empirical research studies. The Committees’ work led to the conclusions that: (1) there
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was no evidence that discovery protective orders create any significant problem of concealing
information about safety or health hazards from the public; (2) protective orders are important to
litigants’ privacy and property interests; (3) discovery will become more burdensome and costly if
parties cannot rely on protective orders; (4) administering a rule that adds conditions before any
discovery protective order could be entered would impose significant burdens on the court system,
resulting in increased delay and costs for litigants; and (5) such a rule would have limited impact
because much information gathered in discovery is not filed with the court and is not publicly
available.

1. Proposed Legislation Amending Rule 26(c) of the Federal Rules of Civil Procedure

As part of its careful study of the issues, the Rules Committees asked the Federal Judicial
Center (FJC) to undertake an empirical study on whether discovery protective orders issued in
federal courts were operating to keep information about public safety or health hazards from the
public. The FJC examined 38,179 civil cases filed in the District of Columbia, the Eastern District
of Michigan, and the Eastern District of Pennsylvania from 1990 to 1992. The study showed that
discovery protective orders were requested in about 6% of civil cases; most requests were made by
motion; courts carefully reviewed such motions and denied or modified a substantial proportion of
them; about one-quarter of the requests were made by party stipulations that courts usually accept;
and most protective orders restricting parties from disclosing discovery material were entered in
cases other than personal injury cases, in which public health and safety issues are most likely to
arise.

Since the FJC study, the need for protective orders to maintain the confidentiality of highly
sensitive personal and commercial information has only increased. The explosive growth in
electronically stored information and the fact that most discovery is electronic, as well as the federal
courts’ adoption of electronic court filing systems that permit public remote electronic access to
court files, have increased the risks of unduly imposing on privacy interests. Protective orders to
safeguard against dissemination of highly personal and sensitive information are critical to both
plaintiffs and defendants. If protective orders are restricted, litigation burdens are increased and
some plaintiffs might abandon their claims rather than risk public disclosure of highly personal
information. Section 1660(d) of the proposed legislation, which provides a rebuttable presumption
that the interest in protecting certain personally identifiable information of an individual outweighs
the public interest in disclosure, is inadequate reassurance. The proposed legislation would impose
acumbersome and time-consuming process that is much less likely to accurately identify and protect
confidential and sensitive personal or proprietary information than current protective order practices.
Litigants would be required to absorb the added costs and delays of the process and bear an
increased risk of disclosure of sensitive information.

The need for protective orders for effective discovery management has also increased with
the explosive growth in electronically stored information. Even relatively small cases often involve
huge volumes of information. Relying onthe ability to designate information as confidential, parties
voluntarily produce much information without the need for extensive direct judicial supervision.
If obtaining an enforceable protective order required item-by-item judicial consideration to
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determine whether the information was relevant to the protection of public health or safety, as
contemplated under the bill, that would create discovery disputes. Requiring courts to review
information—which can often amount to thousands or even millions of pages—to make such
determinations, and requiring parties to litigate and courts to resolve related discovery disputes,
would impose significant costs, burdens, and delays on the discovery process. Such satellite
litigation would increase the cost of litigation, lead to orders refusing to permit discovery into some
information now disclosed under protective orders, add to the pressures that encourage litigants to
pursue nonpublic means of dispute resolution, and force some parties to abandon the litigation.

The Committees’ study revealed no significant problem of protective orders impeding access
to information that affects the public health or safety. Close examination of the commonly cited
illustrations has shown that in these cases, information sufficient to protect public health or safety
was publicly available from other sources. And the case law shows that when parties file motions
for protective orders, courts review them carefully and grant only the protection needed, recognizing
the importance of public access to court filings. The case law also shows that courts reexamine
protective orders if intervenors or third parties raise public health or safety concerns about them.

The Committees’ careful study led to the conclusion that no change to the present protective-
order practice is warranted. The Committees’ conclusion is grounded in case law, studies, and
analyses developed and reviewed over the past 15 years.

The Rules Committees also asked the FJC to do an extensive empirical study on court orders
that limit the disclosure of settlement agreements filed in the federal courts. That study showed no
need for legislation like S. 623. Both the discovery protective order and the settlement agreement
studies have previously been provided to the Senate Judiciary Committee.*

2. Specific Concerns about S. 623
a. Section 1660(a)(1): The Scope of S. 623

S. 623 is narrower than some earlier protective-order bills because it is limited to cases in
which the pleadings “state facts that are relevant to the protection of public health or safety.” The
language recognizes that most cases in the federal courts do not implicate public health or safety and
should not be affected by the added requirements S. 623 would impose. But the provisions defining
the scope of S. 623 are problematic. In many cases, it would not be possible for the court to
determine by reviewing the pleadings whether S. 623 applies. The standard of “facts that are
relevant to the protection of public health or safety” is so broad and indefinite that it will either
sweep up many cases having little to do with public health or safety and impose on all these cases
the costly and time-consuming requirements of S. 623, or require the parties and court to spend

! Additional copies can be obtained at:
http://www.fjc.gov/public/pdf.nsf/lookup/0029.pdf/$file/0029.pdf;
http://www.cklawreview.com/wp-content/uploads/vol81no2/Reagan.pdf;
http://www.fjc.gov/public/pdf.nsf/lookup/sealset3.pdf/$file/sealset3.pdf.
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extensive time and resources litigating whether the statute applies.

b. Section 1660(a)(1)(A) and (B): The Procedure for Entering a Discovery
Protective Order

Once an action is identified as one that based on the pleadings falls under S. 623, the
requirement that the court make independent findings of fact before issuing a protective order in
discovery is triggered. This requirement is very similar to prior protective-order bills. The
Committees have consistently opposed those bills because the procedure they require would delay
discovery, increase motions practice, and impose significant and unworkable new burdens on
lawyers, litigants, and judges. S. 623 raises the same concerns.

In many cases, parties are unwilling to begin exchanging information in discovery until an
enforceable protective order is entered. The vital role protective orders play in effective discovery
management is well recognized. The information the parties exchange in discovery often includes
highly sensitive personal and private information or extremely valuable confidential information.
Plaintiffs as well as defendants have discoverable information that must be protected from public
dissemination. And discoverable private or confidential information is often not just in the parties’
hands, but may also be held by nonparties such as witnesses, coworkers, patients, customers, and
many others. The internet has made it much more difficult to protect private and confidential
information and has increased the importance of protective orders.

Protective orders avoid delay and cost by allowing the parties to exchange information in
discovery that they would not exchange otherwise without objection or motion, hearing, and court
order. The requesting party’s chief interest is to get discovery produced as quickly and with as little
expense and burden as possible. Protective orders serve that interest by allowing the parties to
exchange information—with electronic discovery, in volumes that are often huge—without time-
consuming, costly, and burdensome pre-production motions and hearings. S. 623 would frustrate
the role of protective orders and would make discovery even more burdensome, time-consuming,
and expensive than it already is.

The language of the proposed legislation, as in similar prior bills, calls for a procedure under
which no protective order can issue unless and until: (1) the party seeking the order designates all
the information that would be produced in discovery subject to restrictions on disclosure; (2) the
judge reviews all this information to determine whether any of it is relevant to the protection of
public health or safety; (3) if any of the information is determined to be relevant to the protection
of public health or safety, the judge determines whether any of that information is subject to a
specific and substantial interest in maintaining its confidentiality; (4) the judge then determines
whether the public interest in the disclosure of any information about public health or safety hazards
is outweighed by that interest; and (5) the judge then decides whether the requested order is no
broader than necessary to protect that confidentiality interest. The procedure in the proposed
legislation would often require the judge’s review to occur relatively early in the litigation, when
the judge—who knows less about the case than the parties—is the least informed about the case.
Information sought in discovery does not come with labels such as “impacts public health or safety”
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or “raises specific and substantial interest in confidentiality.” The judge will often simply be unable
to tell whether the information she is reviewing is relevant to public health or safety. The judge also
will not be able to tell whether there are “specific and substantial” privacy or confidentiality interests
or how they should be weighed.

Even in cases in which the pleadings state facts relevant to public health or safety, much of
the information sought and produced in discovery will not implicate public health or safety. Indeed,
much of the information will not be important or even relevant to the case and will not be used by
the parties in litigating the case. But there may be significant amounts of private or confidential
information that should be protected from public disclosure. Under the procedure set outin S. 623,
a lawyer representing a client—plaintiff or defendant—could not seek a protective order without
first doing the expensive and time-consuming work of identifying specific information to be
obtained through discovery that would be subject to disclosure restrictions. The judge could not
issue a protective order to restrict the dissemination of any information obtained through discovery
without making the independent findings of fact as to all that information. The effect would be
delay, increased motions, and a reduction in timely, cost-effective access to justice.

In addition to causing delay and increased costs in the cases in which protective orders are
sought, the procedure in S. 623 would cause delays in access to the federal court systemin all cases.
If judges have to look through every document produced in discovery in cases in which a protective
order is sought in order to be able to make the findings required by the legislation, that will take time
away from other pressing court business that litigants expect judges to take care of in a timely
manner.

Comparing the procedure under S. 623 with the protective-order practice followed under
current law in the federal courts further illustrates problems the legislation would create. Under
current law, when the parties ask the court to enter a protective order before discovery begins, the
language of Rule 26(c) and the case law require the court to find good cause for entering such an
order, even if the parties agree on the terms. In most cases in which a discovery protective order is
sought, the court makes the good-cause determination by examining the nature of the case and the
types or categories of information that are likely to be exchanged in discovery. Neither the parties
nor the court is required to conduct a time-consuming and burdensome pre-discovery review of all
the information that will be produced. But such time-consuming and burdensome pre-discovery
review is required by the language of S. 623, and will result in increased costs and delays.

The protective order typically sets up a procedure for the parties to designate documents
exchanged in discovery—as opposed to filed with the court—as confidential, restricting their
dissemination. Most protective orders include “challenge provisions” under which the receiving
party or third parties may dispute the designation of a particular document or categories of
documents as confidential. Even without such challenge provisions, the case law provides this right.
Once the requesting party—who knows the case much better than the judge—gets the documents
in discovery and can review them, that party may ask the court to permit the dissemination of
documents designated as confidential, to modify the terms of the protective order, or to dissolve the
protective order. Among the reasons for modification are the relevance of the documents to
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protecting public health or safety and the need to bring them to the appropriate regulatory agency,
and the desire to use the documents in related litigation. The court can effectively and efficiently
consider such requests because they are focused on specific documents or information. With this
focus, the court is able to resolve the requests by applying the factors the case law establishes,
including the protection of public health or safety.

The procedures followed under current law meet the goals of S. 623, including in the
relatively small number of cases filed in federal courts that implicate public health or safety, without
the grave additional burdens, costs, and delays S. 623 would impose. In contrast, the procedure
established under S. 623 is ineffective to meet its purpose and would create severe problems in
discovery.

C. Section 1660(a)(1): The Application to Orders Restricting Access to Court
Records

Section 1660(a)(1) imposes the same requirements on court orders that would restrict public
access to court records that apply to orders restricting public access to information exchanged in
discovery. This provision weakens the standard federal courts apply under current law for ensuring
public access to documents that are filed with the federal court. Under current law, if the parties
want to take the material exchanged in discovery and file it with the court, either with a motion or
in an evidentiary hearing or at trial, a standard different and higher than the discovery protective-
order standard applies before a court can seal it from public view. Courts recognize a general right
of public access to all materials filed with the court that bear on the merits of a dispute. This
presumption of access usually can be overcome only for compelling reasons; access is granted
without the need to show a threat to public health or safety or any other particular justification unless
a powerful need for confidentiality is shown. A lower good-cause standard applies to an order
restricting disclosure of information exchanged in discovery but not filed with the court.

This distinction between the standard for protecting the confidentiality of information
exchanged in discovery and the standard for filing under seal is critical. It reflects the longstanding
recognition that while there is no right of public access to information exchanged between litigants
in discovery, there is a presumptive right of public access to information that is filed in court and
used in deciding cases. Courts require a much more stringent showing to seal documents filed in
court than to limit dissemination of documents exchanged in discovery but never filed with the
court.

Section 1660(a)(1) reduces the standard necessary to seal documents filed in court and collapses it
into the standard necessary to restrict public dissemination of documents exchanged in discovery.
As a result, S. 623 weakens the right of public access to court documents.

d. Section 1660(a)(2): Discovery Protective Orders After the Entry of Final
Judgment

Section 1660(a)(2) would make a discovery protective order unenforceable after final
judgment unless the judge makes separate findings of fact that each of the requirements of (a)(1)(A)
and (B) are met. The burden of proof provision in (a)(3) requires that the need for continuing
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protection be demonstrated as to all the information obtained in discovery subject to the protective
order. Under current practice, the protective order often continues in effect, subject to requests made
by either parties or nonparties to release documents or information. Once a party or third party
identifies documents or information for which disclosure is sought, the burden of proof is much
clearer and efficiently applied. The court is able to effectively and efficiently determine whether
the protective order should be modified or lifted because the focus is on specifically identified
documents or information. This current practice is adequate to meet the purposes of S. 623 without
the added burdens, delays, and costs the bill would add.

Section 1660(a)(2) would greatly add to the costs and burdens of conducting discovery
because parties could not be confident that even the most sensitive information they produced would
remain subject to the protective order provisions when the case ended. The great importance of
limiting access to such highly confidential private information is evidenced by the frequent use in
protective orders of “attorneys’ eyes only” provisions, which preclude a receiving attorney from
sharing certain information received in discovery even with her clients. Such provisions are
frequently used in litigation involving complex technology. The parties involved in such litigation
often require the return or destruction of their highly confidential and proprietary materials at the
conclusion of litigation, to ensure that materials so confidential that they could not even be shared
with the receiving attorney’s client during the litigation remain confidential when the litigation ends.
Such provisions are also used in many other cases in which highly sensitive and private information
about both parties and nonparties is obtained in discovery. It is essential to the effective and
efficient operation of discovery that litigants be able to rely on the continuing confidentiality of
information produced, including after the case ends, subject to the right of others to ask the court
to permit broader dissemination of specific information for reasons that could include relevance to
public health or safety. S. 623 destroys the reliability that makes protective orders effective, with
no evidence that such a step is needed.

e. The Provisions Relating to Orders Approving Settlement Agreements

Section 1660(a)(1) would prohibit a court from entering an order approving a settlement
agreement that restricts the disclosure of information obtained through discovery, in a case in which
the pleadings state facts that are relevant to the protection of public health or safety, unless the court
makes the specified independent findings of fact. Section 1660(c)(1) would preclude a court from
enforcing any provision of a settlement agreement in a case with such pleadings that restricts a party
from disclosing the fact of settlement or the terms of the settlement (other than the amount of money
paid), or that restricts a party from “discussing the civil action, or evidence produced in the civil
action, that involves matters relevant to public health or safety,” unless the court makes the specified
independent findings of fact.

There are very few federal court orders approving settlement agreements. Settlements are
generally a matter of private contract. Settlement agreements usually are only brought to a court for
approval if the applicable law requires it, as in settlements on behalf of minors or absent class
members. Similarly, federal courts are rarely called on to enforce settlement agreements. Unless
the agreement specifically invokes a court’s continuing jurisdiction or an independent basis for
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jurisdiction applies, enforcement actions are generally brought in state courts. Because federal
courts are rarely involved in approving or enforcing settlement agreements, the settlement provisions
in S. 623 are an ineffective means of addressing the concerns behind the proposed legislation.

The extensive empirical study done by the FJC on court orders that limit the disclosure of
settlement agreements filed in the federal courts and a follow-up study showed that in the few cases
in which a potential public health or safety hazard might be involved and in which a settlement
agreement was sealed by court order, the complaint and other documents remained in the court’s
file, fully accessible to the public. In these cases, the complaints identified the three most critical
pieces of information about possible public health or safety risks: the risk itself, the source of that
risk, and the harm that allegedly ensued. In many cases, the complaints went considerably further.
The complaints, as well as other documents, provided the public with access to information about
the alleged wrongdoers and wrongdoings, without the need to also examine the settlement
agreement.

Based on the relatively small number of federal cases involving any sealed settlement
agreement and the availability of other sources to inform the public of potential hazards in these few
cases, the Rules Committees concluded that a statute restricting confidentiality provisions in
settlement agreements is unnecessary and unlikely to be effective. S. 623 does not change these
conclusions. Its primary effect is likely to be an added barrier to access to the federal courts by
making it more difficult and cumbersome to resolve disputes, sending more disputes to private
mediation or other avenues where there is no public access to information at all.

3. The Civil Rules Committee’s Continued Work

In May 2010, the Civil Rules Committee sponsored an important conference on civil
litigation at Duke University Law School. That conference addressed problems of costs, delays, and
barriers to access at every stage ranging from pre-litigation to pleadings, motions, discovery, case-
management, and trial. Many studies were conducted and many papers were prepared in
conjunction with the conference.? It is worth noting that in all the studies conducted, the papers
submitted, and the criticisms of and suggestions for improving the present system, no one raised
problems with protective orders or orders limiting access to settlement agreements filed with the
federal courts. This further underscores the lack of any need for legislation.

The Civil and Standing Rules Committees are deeply committed to identifying problems with
the federal civil justice system that can be addressed by changes to the Federal Rules of Civil
Procedure, and to making those changes through the process Congress established—the Rules
Enabling Act. As part of that process, the Civil Rules Committee is continuing to monitor the case
law under Rule 26(c) to ensure that it is not operating to prevent public access to important
information about public health or safety. A memorandum has been prepared setting out the case
law in every circuit on entering protective orders, modifying protective orders, and entering sealing

2 The wide array of papers prepared for the conference are available on the conference’s website at
http://civilconference.uscourts.gov.
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orders. The case law set out in the memo shows that courts are attuned to the public interest and
have developed procedures for addressing the need to produce discovery materials to other litigants
and agencies. The memo on protective order case law is available online.> The Advisory
Committee continues to monitor the case law and protective order practice to ensure that rule
amendments are not needed.

The Rules Committees very much appreciate the opportunity to express our views and share
our concerns. If it would be useful, we are available to discuss these issues. Thank you for your
consideration and for the continued dialogue on improving the system of justice in our federal
courts.

Sincerely,

A P/

Lee H. Rosenthal
United States District Judge

WU

Mark R. Kravitz
United States District Judge

Southern District of Texas
Chair, Committee on Rules
of Practice and Procedure

District of Connecticut
Chair, Advisory Committee
on Civil Rules

cc: Democratic Members, Judiciary Committee

Identical letter sent to: Honorable Charles E. Grassley

®  The memo is available at http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Caselaw_Study

of Discovery_Protective_Orders.pdf.
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JEFFREY S. SUTTON
PETER G. McCABE APPELLATE RULES
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MARK R. KRAVITZ
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RICHARD C. TALLMAN
CRIMINAL RULES

SIDNEY A. FITZWATER
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May 2, 2011

Honorable Charles E. Grassley
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Senator Grassley:

We write on behalf of the Judicial Conference Committee on Rules of Practice and Procedure
and the Advisory Committee on the Federal Rules of Civil Procedure to oppose the Sunshine in
Litigation Act of 2011 (S. 623), which was introduced on March 17, 2011. The Rules Committees
have consistently opposed the similar protective-order bills regularly introduced since 1991. Our
letters opposing such bills are available on request. Our opposition to S. 623, like the opposition
to those earlier bills, is based in part on the fact that they are inconsistent with the Rules Enabling
Act, 28 U.S.C. 88 2071-2077. Our opposition is also based on the specific provisions of S. 623 and
similar earlier bills.

Bills that would amend the Civil Rules to regulate the issuance of protective orders in
discovery, similarto S. 623, have been introduced regularly since 1991. Like S. 623, these proposed
bills would require courts to make particularized findings of fact that a discovery protective order
would not restrict the disclosure of information relevant to the protection of public health and safety.
Under the Rules Enabling Act, the Rules Committees studied Rule 26(c) to learn about the problems
that these bills seek to solve and to bring the strengths of the Rules Enabling Act process to bear on
any problems that might be found. Under that process, the Committees carefully examined and
reexamined the issues, reviewed the pertinent case law and legal literature, and initiated and
evaluated empirical research studies. The Committees’ work led to the conclusions that: (1) there
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was no evidence that discovery protective orders create any significant problem of concealing
information about safety or health hazards from the public; (2) protective orders are important to
litigants’ privacy and property interests; (3) discovery will become more burdensome and costly if
parties cannot rely on protective orders; (4) administering a rule that adds conditions before any
discovery protective order could be entered would impose significant burdens on the court system,
resulting in increased delay and costs for litigants; and (5) such a rule would have limited impact
because much information gathered in discovery is not filed with the court and is not publicly
available.

1. Proposed Legislation Amending Rule 26(c) of the Federal Rules of Civil Procedure

As part of its careful study of the issues, the Rules Committees asked the Federal Judicial
Center (FJC) to undertake an empirical study on whether discovery protective orders issued in
federal courts were operating to keep information about public safety or health hazards from the
public. The FJC examined 38,179 civil cases filed in the District of Columbia, the Eastern District
of Michigan, and the Eastern District of Pennsylvania from 1990 to 1992. The study showed that
discovery protective orders were requested in about 6% of civil cases; most requests were made by
motion; courts carefully reviewed such motions and denied or modified a substantial proportion of
them; about one-quarter of the requests were made by party stipulations that courts usually accept;
and most protective orders restricting parties from disclosing discovery material were entered in
cases other than personal injury cases, in which public health and safety issues are most likely to
arise.

Since the FJC study, the need for protective orders to maintain the confidentiality of highly
sensitive personal and commercial information has only increased. The explosive growth in
electronically stored information and the fact that most discovery is electronic, as well as the federal
courts’ adoption of electronic court filing systems that permit public remote electronic access to
court files, have increased the risks of unduly imposing on privacy interests. Protective orders to
safeguard against dissemination of highly personal and sensitive information are critical to both
plaintiffs and defendants. If protective orders are restricted, litigation burdens are increased and
some plaintiffs might abandon their claims rather than risk public disclosure of highly personal
information. Section 1660(d) of the proposed legislation, which provides a rebuttable presumption
that the interest in protecting certain personally identifiable information of an individual outweighs
the public interest in disclosure, is inadequate reassurance. The proposed legislation would impose
acumbersome and time-consuming process that is much less likely to accurately identify and protect
confidential and sensitive personal or proprietary information than current protective order practices.
Litigants would be required to absorb the added costs and delays of the process and bear an
increased risk of disclosure of sensitive information.

The need for protective orders for effective discovery management has also increased with
the explosive growth in electronically stored information. Even relatively small cases often involve
huge volumes of information. Relying onthe ability to designate information as confidential, parties
voluntarily produce much information without the need for extensive direct judicial supervision.
If obtaining an enforceable protective order required item-by-item judicial consideration to
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determine whether the information was relevant to the protection of public health or safety, as
contemplated under the bill, that would create discovery disputes. Requiring courts to review
information—which can often amount to thousands or even millions of pages—to make such
determinations, and requiring parties to litigate and courts to resolve related discovery disputes,
would impose significant costs, burdens, and delays on the discovery process. Such satellite
litigation would increase the cost of litigation, lead to orders refusing to permit discovery into some
information now disclosed under protective orders, add to the pressures that encourage litigants to
pursue nonpublic means of dispute resolution, and force some parties to abandon the litigation.

The Committees’ study revealed no significant problem of protective orders impeding access
to information that affects the public health or safety. Close examination of the commonly cited
illustrations has shown that in these cases, information sufficient to protect public health or safety
was publicly available from other sources. And the case law shows that when parties file motions
for protective orders, courts review them carefully and grant only the protection needed, recognizing
the importance of public access to court filings. The case law also shows that courts reexamine
protective orders if intervenors or third parties raise public health or safety concerns about them.

The Committees’ careful study led to the conclusion that no change to the present protective-
order practice is warranted. The Committees’ conclusion is grounded in case law, studies, and
analyses developed and reviewed over the past 15 years.

The Rules Committees also asked the FJC to do an extensive empirical study on court orders
that limit the disclosure of settlement agreements filed in the federal courts. That study showed no
need for legislation like S. 623. Both the discovery protective order and the settlement agreement
studies have previously been provided to the Senate Judiciary Committee.*

2. Specific Concerns about S. 623
a. Section 1660(a)(1): The Scope of S. 623

S. 623 is narrower than some earlier protective-order bills because it is limited to cases in
which the pleadings “state facts that are relevant to the protection of public health or safety.” The
language recognizes that most cases in the federal courts do not implicate public health or safety and
should not be affected by the added requirements S. 623 would impose. But the provisions defining
the scope of S. 623 are problematic. In many cases, it would not be possible for the court to
determine by reviewing the pleadings whether S. 623 applies. The standard of “facts that are
relevant to the protection of public health or safety” is so broad and indefinite that it will either
sweep up many cases having little to do with public health or safety and impose on all these cases
the costly and time-consuming requirements of S. 623, or require the parties and court to spend

! Additional copies can be obtained at:
http://www.fjc.gov/public/pdf.nsf/lookup/0029.pdf/$file/0029.pdf;
http://www.cklawreview.com/wp-content/uploads/vol81no2/Reagan.pdf;
http://www.fjc.gov/public/pdf.nsf/lookup/sealset3.pdf/$file/sealset3.pdf.
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extensive time and resources litigating whether the statute applies.

b. Section 1660(a)(1)(A) and (B): The Procedure for Entering a Discovery
Protective Order

Once an action is identified as one that based on the pleadings falls under S. 623, the
requirement that the court make independent findings of fact before issuing a protective order in
discovery is triggered. This requirement is very similar to prior protective-order bills. The
Committees have consistently opposed those bills because the procedure they require would delay
discovery, increase motions practice, and impose significant and unworkable new burdens on
lawyers, litigants, and judges. S. 623 raises the same concerns.

In many cases, parties are unwilling to begin exchanging information in discovery until an
enforceable protective order is entered. The vital role protective orders play in effective discovery
management is well recognized. The information the parties exchange in discovery often includes
highly sensitive personal and private information or extremely valuable confidential information.
Plaintiffs as well as defendants have discoverable information that must be protected from public
dissemination. And discoverable private or confidential information is often not just in the parties’
hands, but may also be held by nonparties such as witnesses, coworkers, patients, customers, and
many others. The internet has made it much more difficult to protect private and confidential
information and has increased the importance of protective orders.

Protective orders avoid delay and cost by allowing the parties to exchange information in
discovery that they would not exchange otherwise without objection or motion, hearing, and court
order. The requesting party’s chief interest is to get discovery produced as quickly and with as little
expense and burden as possible. Protective orders serve that interest by allowing the parties to
exchange information—with electronic discovery, in volumes that are often huge—without time-
consuming, costly, and burdensome pre-production motions and hearings. S. 623 would frustrate
the role of protective orders and would make discovery even more burdensome, time-consuming,
and expensive than it already is.

The language of the proposed legislation, as in similar prior bills, calls for a procedure under
which no protective order can issue unless and until: (1) the party seeking the order designates all
the information that would be produced in discovery subject to restrictions on disclosure; (2) the
judge reviews all this information to determine whether any of it is relevant to the protection of
public health or safety; (3) if any of the information is determined to be relevant to the protection
of public health or safety, the judge determines whether any of that information is subject to a
specific and substantial interest in maintaining its confidentiality; (4) the judge then determines
whether the public interest in the disclosure of any information about public health or safety hazards
is outweighed by that interest; and (5) the judge then decides whether the requested order is no
broader than necessary to protect that confidentiality interest. The procedure in the proposed
legislation would often require the judge’s review to occur relatively early in the litigation, when
the judge—who knows less about the case than the parties—is the least informed about the case.
Information sought in discovery does not come with labels such as “impacts public health or safety”
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or “raises specific and substantial interest in confidentiality.” The judge will often simply be unable
to tell whether the information she is reviewing is relevant to public health or safety. The judge also
will not be able to tell whether there are “specific and substantial” privacy or confidentiality interests
or how they should be weighed.

Even in cases in which the pleadings state facts relevant to public health or safety, much of
the information sought and produced in discovery will not implicate public health or safety. Indeed,
much of the information will not be important or even relevant to the case and will not be used by
the parties in litigating the case. But there may be significant amounts of private or confidential
information that should be protected from public disclosure. Under the procedure set outin S. 623,
a lawyer representing a client—plaintiff or defendant—could not seek a protective order without
first doing the expensive and time-consuming work of identifying specific information to be
obtained through discovery that would be subject to disclosure restrictions. The judge could not
issue a protective order to restrict the dissemination of any information obtained through discovery
without making the independent findings of fact as to all that information. The effect would be
delay, increased motions, and a reduction in timely, cost-effective access to justice.

In addition to causing delay and increased costs in the cases in which protective orders are
sought, the procedure in S. 623 would cause delays in access to the federal court systemin all cases.
If judges have to look through every document produced in discovery in cases in which a protective
order is sought in order to be able to make the findings required by the legislation, that will take time
away from other pressing court business that litigants expect judges to take care of in a timely
manner.

Comparing the procedure under S. 623 with the protective-order practice followed under
current law in the federal courts further illustrates problems the legislation would create. Under
current law, when the parties ask the court to enter a protective order before discovery begins, the
language of Rule 26(c) and the case law require the court to find good cause for entering such an
order, even if the parties agree on the terms. In most cases in which a discovery protective order is
sought, the court makes the good-cause determination by examining the nature of the case and the
types or categories of information that are likely to be exchanged in discovery. Neither the parties
nor the court is required to conduct a time-consuming and burdensome pre-discovery review of all
the information that will be produced. But such time-consuming and burdensome pre-discovery
review is required by the language of S. 623, and will result in increased costs and delays.

The protective order typically sets up a procedure for the parties to designate documents
exchanged in discovery—as opposed to filed with the court—as confidential, restricting their
dissemination. Most protective orders include “challenge provisions” under which the receiving
party or third parties may dispute the designation of a particular document or categories of
documents as confidential. Even without such challenge provisions, the case law provides this right.
Once the requesting party—who knows the case much better than the judge—gets the documents
in discovery and can review them, that party may ask the court to permit the dissemination of
documents designated as confidential, to modify the terms of the protective order, or to dissolve the
protective order. Among the reasons for modification are the relevance of the documents to
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protecting public health or safety and the need to bring them to the appropriate regulatory agency,
and the desire to use the documents in related litigation. The court can effectively and efficiently
consider such requests because they are focused on specific documents or information. With this
focus, the court is able to resolve the requests by applying the factors the case law establishes,
including the protection of public health or safety.

The procedures followed under current law meet the goals of S. 623, including in the
relatively small number of cases filed in federal courts that implicate public health or safety, without
the grave additional burdens, costs, and delays S. 623 would impose. In contrast, the procedure
established under S. 623 is ineffective to meet its purpose and would create severe problems in
discovery.

C. Section 1660(a)(1): The Application to Orders Restricting Access to Court
Records

Section 1660(a)(1) imposes the same requirements on court orders that would restrict public
access to court records that apply to orders restricting public access to information exchanged in
discovery. This provision weakens the standard federal courts apply under current law for ensuring
public access to documents that are filed with the federal court. Under current law, if the parties
want to take the material exchanged in discovery and file it with the court, either with a motion or
in an evidentiary hearing or at trial, a standard different and higher than the discovery protective-
order standard applies before a court can seal it from public view. Courts recognize a general right
of public access to all materials filed with the court that bear on the merits of a dispute. This
presumption of access usually can be overcome only for compelling reasons; access is granted
without the need to show a threat to public health or safety or any other particular justification unless
a powerful need for confidentiality is shown. A lower good-cause standard applies to an order
restricting disclosure of information exchanged in discovery but not filed with the court.

This distinction between the standard for protecting the confidentiality of information
exchanged in discovery and the standard for filing under seal is critical. It reflects the longstanding
recognition that while there is no right of public access to information exchanged between litigants
in discovery, there is a presumptive right of public access to information that is filed in court and
used in deciding cases. Courts require a much more stringent showing to seal documents filed in
court than to limit dissemination of documents exchanged in discovery but never filed with the
court.

Section 1660(a)(1) reduces the standard necessary to seal documents filed in court and collapses it
into the standard necessary to restrict public dissemination of documents exchanged in discovery.
As a result, S. 623 weakens the right of public access to court documents.

d. Section 1660(a)(2): Discovery Protective Orders After the Entry of Final
Judgment

Section 1660(a)(2) would make a discovery protective order unenforceable after final
judgment unless the judge makes separate findings of fact that each of the requirements of (a)(1)(A)
and (B) are met. The burden of proof provision in (a)(3) requires that the need for continuing
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protection be demonstrated as to all the information obtained in discovery subject to the protective
order. Under current practice, the protective order often continues in effect, subject to requests made
by either parties or nonparties to release documents or information. Once a party or third party
identifies documents or information for which disclosure is sought, the burden of proof is much
clearer and efficiently applied. The court is able to effectively and efficiently determine whether
the protective order should be modified or lifted because the focus is on specifically identified
documents or information. This current practice is adequate to meet the purposes of S. 623 without
the added burdens, delays, and costs the bill would add.

Section 1660(a)(2) would greatly add to the costs and burdens of conducting discovery
because parties could not be confident that even the most sensitive information they produced would
remain subject to the protective order provisions when the case ended. The great importance of
limiting access to such highly confidential private information is evidenced by the frequent use in
protective orders of “attorneys’ eyes only” provisions, which preclude a receiving attorney from
sharing certain information received in discovery even with her clients. Such provisions are
frequently used in litigation involving complex technology. The parties involved in such litigation
often require the return or destruction of their highly confidential and proprietary materials at the
conclusion of litigation, to ensure that materials so confidential that they could not even be shared
with the receiving attorney’s client during the litigation remain confidential when the litigation ends.
Such provisions are also used in many other cases in which highly sensitive and private information
about both parties and nonparties is obtained in discovery. It is essential to the effective and
efficient operation of discovery that litigants be able to rely on the continuing confidentiality of
information produced, including after the case ends, subject to the right of others to ask the court
to permit broader dissemination of specific information for reasons that could include relevance to
public health or safety. S. 623 destroys the reliability that makes protective orders effective, with
no evidence that such a step is needed.

e. The Provisions Relating to Orders Approving Settlement Agreements

Section 1660(a)(1) would prohibit a court from entering an order approving a settlement
agreement that restricts the disclosure of information obtained through discovery, in a case in which
the pleadings state facts that are relevant to the protection of public health or safety, unless the court
makes the specified independent findings of fact. Section 1660(c)(1) would preclude a court from
enforcing any provision of a settlement agreement in a case with such pleadings that restricts a party
from disclosing the fact of settlement or the terms of the settlement (other than the amount of money
paid), or that restricts a party from “discussing the civil action, or evidence produced in the civil
action, that involves matters relevant to public health or safety,” unless the court makes the specified
independent findings of fact.

There are very few federal court orders approving settlement agreements. Settlements are
generally a matter of private contract. Settlement agreements usually are only brought to a court for
approval if the applicable law requires it, as in settlements on behalf of minors or absent class
members. Similarly, federal courts are rarely called on to enforce settlement agreements. Unless
the agreement specifically invokes a court’s continuing jurisdiction or an independent basis for
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jurisdiction applies, enforcement actions are generally brought in state courts. Because federal
courts are rarely involved in approving or enforcing settlement agreements, the settlement provisions
in S. 623 are an ineffective means of addressing the concerns behind the proposed legislation.

The extensive empirical study done by the FJC on court orders that limit the disclosure of
settlement agreements filed in the federal courts and a follow-up study showed that in the few cases
in which a potential public health or safety hazard might be involved and in which a settlement
agreement was sealed by court order, the complaint and other documents remained in the court’s
file, fully accessible to the public. In these cases, the complaints identified the three most critical
pieces of information about possible public health or safety risks: the risk itself, the source of that
risk, and the harm that allegedly ensued. In many cases, the complaints went considerably further.
The complaints, as well as other documents, provided the public with access to information about
the alleged wrongdoers and wrongdoings, without the need to also examine the settlement
agreement.

Based on the relatively small number of federal cases involving any sealed settlement
agreement and the availability of other sources to inform the public of potential hazards in these few
cases, the Rules Committees concluded that a statute restricting confidentiality provisions in
settlement agreements is unnecessary and unlikely to be effective. S. 623 does not change these
conclusions. Its primary effect is likely to be an added barrier to access to the federal courts by
making it more difficult and cumbersome to resolve disputes, sending more disputes to private
mediation or other avenues where there is no public access to information at all.

3. The Civil Rules Committee’s Continued Work

In May 2010, the Civil Rules Committee sponsored an important conference on civil
litigation at Duke University Law School. That conference addressed problems of costs, delays, and
barriers to access at every stage ranging from pre-litigation to pleadings, motions, discovery, case-
management, and trial. Many studies were conducted and many papers were prepared in
conjunction with the conference.? It is worth noting that in all the studies conducted, the papers
submitted, and the criticisms of and suggestions for improving the present system, no one raised
problems with protective orders or orders limiting access to settlement agreements filed with the
federal courts. This further underscores the lack of any need for legislation.

The Civil and Standing Rules Committees are deeply committed to identifying problems with
the federal civil justice system that can be addressed by changes to the Federal Rules of Civil
Procedure, and to making those changes through the process Congress established—the Rules
Enabling Act. As part of that process, the Civil Rules Committee is continuing to monitor the case
law under Rule 26(c) to ensure that it is not operating to prevent public access to important
information about public health or safety. A memorandum has been prepared setting out the case
law in every circuit on entering protective orders, modifying protective orders, and entering sealing

2 The wide array of papers prepared for the conference are available on the conference’s website at
http://civilconference.uscourts.gov.
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orders. The case law set out in the memo shows that courts are attuned to the public interest and
have developed procedures for addressing the need to produce discovery materials to other litigants
and agencies. The memo on protective order case law is available online.> The Advisory
Committee continues to monitor the case law and protective order practice to ensure that rule

amendments are not needed.

The Rules Committees very much appreciate the opportunity to express our views and share
our concerns. If it would be useful, we are available to discuss these issues. Thank you for your
consideration and for the continued dialogue on improving the system of justice in our federal

courts.

Sincerely,

A P/

Lee H. Rosenthal

United States District Judge
Southern District of Texas
Chair, Committee on Rules
of Practice and Procedure

cc: Republican Members, Judiciary Committee

Identical letter sent to: Honorable Patrick J. Leahy

3

of Discovery_Protective_Orders.pdf.

WU

Mark R. Kravitz

United States District Judge
District of Connecticut
Chair, Advisory Committee
on Civil Rules

The memo is available at http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Caselaw_Study
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March 23, 2011

The Honorable Eugene R. Wedoff

Chairman, Advisory Committee on Bankruptcy Rules
Judicial Conference of the United States

Everett McKinley Dirksen United States Courthouse
219 South Dearborn Street

Chicago, IL 60604

Re: Advisory Committee on Bankruptcy Rules—Proposed Rule 4009 to the Federal
Rules of Bankruptcy Procedure

Dear Judge Wedoff,

I write to ask that the Advisory Committee on Bankruptcy Rules move forward on the
petition submitted by the U.S. Chamber of Commerce’s Institute for Legal Reform to improve
the openness and transparency of 524(g) asbestos trusts and initiate a formal process to give full
consideration to the proposal in the rules-consideration process,

The increased transparency that the proposed rule would provide will benefit Congress,
the judiciary, and all stakeholders with an interest in how asbestos trusts operate. In particular,
asbestos trust claimants would benefit greatly from access to detailed information about trust
payments. Disclosure of this information should assist in eliminating duplicate or erroneous
claims, which should in turn help ensure that asbestos trusts and solvent tort defendants have
adequate funds to pay asbestos claimants when actually appropriate.

Another reason to support greater openness and transparency relates to the amount of
funds in asbestos trusts. There are estimates from reputable private-sector sources that asbestos
trusts administer approximately $30-$60 billion in total assets. In my view, the normal checks
and balances that ensure oversight of such a large amount of assets are largely absent for
asbestos trusts. As the Kananian case referenced in the Institute for Legal Reform’s petition
shows, the inability to provide adequate oversight has allowed unscrupulous actors to make
contradictory claims. The proposal before the Advisory Committee would help to remedy this
lack of oversight.
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Finally, the proposal would further Congress’s intent when it enacted section 524(g), the
explicit purpose of which is to ensure that present and future asbestos claimants would be treated
equally. Without full transparency, it is difficult for Congress to determine whether the law is
working as intended. For this reason, last year, I asked the Government Accountability Office to
review the transparency and openness of the asbestos trust system. Although that review is not
yet completed, [ expect it will be in time to help inform the Bankruptcy Rules Committee’s
process in evaluating the proposed rule should you move forward.

In sum, there is ample evidence that justifies moving forward on the proposal to bring
greater transparency to the asbestos trust system. Accordingly, | encourage the Bankruptcy
Rules Commiittee to undertake formal consideration of the Institute for Legal Reform’s proposed
rule. Thank you for considering my views on this important matter. If you wish to discuss this
matter, the appropriate counsel on the Judiciary Committee whom you may contact is Zachary
Somers, who may be reached at 202-225-2825.

Lamar Smith
Chairman

cc: Peter G. McCabe, Secretary, Committee on Rules of Practice and Procedure
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May 4, 2011

Honorable Lamar S. Smith

Chairman

Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Re:  Advisory Committee on Bankruptcy Rules — Proposed Rule 4009
Dear Mr. Chairman:

Thank you for your letter of March 23, requesting that the Advisory Committee on
Bankruptcy Rules move forward on a suggestion of the U.S. Chamber of Commerce’s Institute
for Legal Reform. The Institute’s suggestion is for a bankruptcy rule involving asbestos trusts
established under § 524(g) of the Bankruptcy Code. | am writing to let you know the status of
the Advisory Committee’s consideration of the suggestion.

The suggestion has been the subject of extensive consideration in the Advisory
Committee. The Committee’s Business Subcommittee was asked to conduct an initial review.
The subcommittee recognized the serious nature of the request and the concerns that motivated
it. At the same time, the subcommittee raised issues about whether the proposed rule might
exceed the scope of federal rules of procedure. One of the issues raised was that asbestos trusts
are established pursuant to confirmed plans in Chapter 11 cases, and the jurisdiction of the courts
after plan confirmation is limited. See, e.g., Pettibone Corp. v. Easley, 935 F.2d 120, 122 (7th
Cir. 1991) (“Once the bankruptcy court confirms a plan of reorganization, the debtor may go
about its business without further supervision or approval.”). Accordingly, the subcommittee
recommended that the Advisory Committee carefully consider the scope of its rulemaking
authority and whether implementing the proposed rule might exceed the scope of bankruptcy
jurisdiction under 28 U.S.C. § 1334(a) and (b). The subcommittee’s preliminary review is
reflected in @ memorandum enclosed with this letter.
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At the Advisory Committee’s meeting held on April 8, 2011, the Institute’s suggestion
and the subcommittee’s analysis were given careful attention. At that meeting, the Advisory
Committee determined to continue its study by obtaining the views of interested parties—
including those of the Institute and the National Bankruptcy Conference—on the question of the
appropriateness of a procedural rule governing asbestos trusts. The Advisory Committee will

give the suggestion further consideration at its fall meeting after hearing responses from
interested parties.

If any further information would be helpful, please let me know. Thank you again for
your support of the rulemaking process.

Sincerely,

Eugene R. Wedoff
United States Bankruptcy Judge
Northern District of Illinois

Chair, Advisory Committee on
Bankruptcy Rules
Enclosure

cc: Honorable John Conyers, Jr.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON BUSINESS ISSUES
RE: SUGGESTION FOR RULE REQUIRING QUARTERLY REPORTING BY

§ 524(g) TRUSTS

DATE: MARCH 10, 2011

The Institute for Legal Reform (“ILR”), an affiliate of the U.S. Chamber of Commerce,
has submitted a suggestion (10-BK-H) for a new rule that is aimed at requiring “greater
transparency in the operation of trusts established under 11 U.S.C. § 524(g).” In the chapter 11
case of an asbestos defendant,' § 524(g) authorizes the creation of, and channeling of liability to,
a trust for the post-confirmation compensation of present and future claimants. According to a
2010 study by the RAND Corporation,” 54 asbestos bankruptcy trusts had been established
through June 2010. ILR argues that there is a need for greater access to information about the
operation of these trusts in order to prevent the payment of duplicate demands for trust payments,
inaccurate or inconsistent demands, and avoidance of tort system allocation rules. The Advisory
Committee chair referred this suggestion to the Subcommittee for a preliminary discussion of it
during its conference call on March 2.

Part I of this memorandum provides some background information about asbestos
bankruptcy trusts and § 524(g). Part II discusses ILR’s proposed rule and implementing form

and its arguments in support of the suggestion. Part III then discusses some issues regarding the

' According to §524(g)(2)(B)(i)(I), the provision applies to a debtor that “has been named as a defendant in
personal injury, wrongful death, or property-damage actions seeking recovery for damages allegedly caused by the
presence of, or exposure to, asbestos or asbestos-containing products.”

2 LLoyD DIXON, GEOFFREY MCGOVERN & AMY COOMBE, RAND INST. FOR CIVIL JUSTICE, ASBESTOS

BANKRUPTCY TRUSTS — AN OVERVIEW OF TRUST STRUCTURE AND ACTIVITY WITH DETAILED REPORTS ON THE
LARGEST TRUSTS xii (2010).
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suggestion that the Subcommittee has identified and would like to consider further. The
Subcommittee agrees with the importance of ensuring that trusts established through the
bankruptcy process operate with integrity and in a manner consistent with the intent underlying
§ 524(g). It has some doubts, however, about whether bankruptcy rulemaking is an appropriate
means of achieving these goals. After considering the matter in greater depth, the Subcommittee
will be in a position to report its recommendation to the Advisory Committee at its fall 2011
meeting.

I. Asbestos Bankruptcy Trusts and § 524(g)°

The first bankruptcy cases filed by asbestos manufacturers in order to resolve their tort
liability were commenced in 1982 by UNR and by Johns-Manville. At the time of the filing of
these chapter 11 cases, the use of bankruptcy to resolve such large numbers of personal injury
claims was unprecedented. The courts in these cases therefore had to grapple with a variety of
novel issues presented by the attempt to apply the Bankruptcy Code to the resolution of hundreds
of thousands of unliquidated tort claims held by both present and future claimants. The ways in
which these issues were resolved by the UNR and Johns-Manville cases laid the groundwork for
the numerous asbestos bankruptcy cases that followed.

The reorganization plans that were eventually confirmed in both the UNR and Johns-
Manville cases provided for the creation of a trust to assume and resolve the asbestos claims
against the debtor. The asbestos trust was funded by stock in the reorganized company and other
company assets, including insurance proceeds. A so-called channeling injunction was entered,

which prevented present and future claimants from pursuing their claims against the reorganized

3 The information in this section is derived primarily from the following sources: S. ELIZABETH GIBSON, FED.
JupICIAL CTR., JUDICIAL MANAGEMENT OF MASS TORT BANKRUPTCY CASES (2005); S. ELIZABETH GIBSON, FED.
JUDICIAL CTR., CASE STUDIES OF MASS TORT LIMITED FUND CLASS ACTION SETTLEMENTS & BANKRUPTCY
REORGANIZATIONS (2000).
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debtor and related entities. Thus claimants’ only means of obtaining compensation with respect
to this particular defendant was to follow the procedures established for seeking compensation
from the trust. This method of providing compensation to asbestos claimants permitted the
deferral of individual claims resolution to the post-confirmation phase of the bankruptcy case.

In 1994 Congress amended the Bankruptcy Code to add § 524(g),* which to a large
degree validated and wrote into the law for future asbestos bankruptcy cases the approach that
the first asbestos bankruptcy cases had taken. This complex and detailed statutory provision
specifies the circumstances under which a channeling injunction may be entered in an asbestos
bankruptcy case. Among other things, it requires the creation of a trust to assume the debtor’s
liability for damages due to the exposure of claimants to the debtor’s asbestos-containing
products. This trust must be funded by securities of the debtor and by the debtor’s obligation to
make future payments, including dividends, to the trust. The trust is required to own a majority
of the voting shares of the debtor company or a parent or subsidiary corporation, and it must use
its assets to pay claims (or demands) of present and future tort claimants. In order for the
channeling injunction to be valid, § 524(g) requires approval by at least 75% of the affected tort
claimants who vote on the confirmation of the reorganization plan. Moreover, for the injunction
to be enforceable against future claimants, the bankruptcy court must have appointed a legal
representative to protect the rights of future claimants in the bankruptcy proceedings.

Trust documents governing the creation and operation of asbestos bankruptcy trusts and
documents specifying the trust distribution procedure (“TDP”’) have either been incorporated into
confirmed bankruptcy reorganization plans or have been separately approved by the bankruptcy
court presiding over an asbestos debtor’s reorganization case. The TDP specifies in detail the

procedures that the trust will follow in paying asbestos personal injury claims that are submitted

* Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 111, 108 Stat. 4106, 4114 (1994).

3
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to it. Because payment from the trust is a claimant’s exclusive avenue for compensation on
account of injury by the debtor — given the channeling injunction — a claimant must comply with
the TDP. The payment procedures are designed to ensure that the trust retains sufficient funds to
make equitable payments to all eligible present and future claimants.

Typically a TDP for an asbestos bankruptcy trust specifies several categories of asbestos-
related diseases and a scheduled value for most of those types of diseases. The values range
from several hundred dollars for a non-asbestosis, non-malignant asbestos disease to a hundred
thousand dollars or more for mesothelioma. If a claimant submits satisfactory evidence of
diagnosis and exposure to satisfy the announced criteria of a particular category, the trust will
offer to liquidate the claim at the scheduled amount. That offer, however, does not mean that the
claimant is paid the scheduled value. Instead, with the exception of the lowest dollar amount, the
liquidated value is multiplied by a payment percentage (for example 10%) set by the trustees in
order to ensure the retention of sufficient funds to pay future claims at approximately the same
level. The trustees retain the right to periodically adjust the payment percentage as they deem
appropriate.

If a claimant fails to satisfy the medical or exposure criteria or chooses not to accept the
scheduled value, he or she may seek an individual evaluation of the claim. This process could
result in the trust offering to liquidate the claim for an amount that is either greater or less than
the scheduled value. Again, however, actual payment would be the product of the liquidated
amount multiplied by the payment percentage.

A claimant who does not accept the liquidated amount offered by the trust generally may
seek either binding or non-binding arbitration. If non-binding arbitration is chosen and the result

is not accepted, the claimant may at that point bring a lawsuit against the trust in the tort system.
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The payment percentage is applicable to any judgment that is rendered, and additional
restrictions may apply to the timing of payment of such judgments.

Courts presiding over asbestos and other mass tort bankruptcy cases have continued to
exercise post-confirmation jurisdiction over proceedings involving or affecting the trust that was
established to pay the tort claims. Among the actions of this type that bankruptcy courts have
taken are the removal of trustees, limitation of fees for claimants’ attorneys, entry of orders
governing procedures for litigated and arbitrated claims against the trust, interpretation of
confirmed plans and confirmation orders, enforcement of channeling injunctions, oversight of
continued funding of the trust, receipt of annual reports and financial statements of the trust, and
settlement of accounts of trustees.

II. ILR Suggestion

ILR has proposed that the following bankruptcy rule be adopted in order to make
information about claims submitted and paid by asbestos bankruptcy trusts publicly accessible:
Rule 4009. Reports from Trusts Established Under Section 524(g)

In addition to performing other duties prescribed by the Code and the
rules, and subject to reasonable privacy safeguards, a trust established under
Section 524(g) shall file periodic reports, available to the public and in a form
prescribed by the Judicial Conference, on a quarterly basis. Such reports shall
describe, with particularity, each demand for payment the trust received during
the reporting period, including exposure history, as well as each amount paid for
demands during the report period. Such reports shall not include confidential
medical records or claimant social security numbers. If trust payments or

demands are relevant to an action in any state or federal court, the trust
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established under Section 524(g) shall provide information related to demands

and payments to any party to such action, upon written request and subject to

protective orders as appropriate.

ILR also proposes an official form for making the required reports. It would provide an
attachment for listing demands presented to the trust during the reporting period, revealing for
each demand the name of the party making it, the amount of the demand, and the factual basis
for it, including exposure history. There would also be an attachment for demands paid, which
would require disclosure for each payment of the party to whom it was made, the amount paid,
and the factual basis for the payment and amount.

In support of its suggested new rule, ILR argues that greater transparency regarding the
operation of asbestos bankruptcy trusts is needed. It notes concern about claimants making
demands for payment from several trusts that rest on inconsistent exposure histories or constitute
duplicate demands. This overclaiming, it argues, undermines the congressional desire for
equitable treatment of present and future claimants, which purpose underlies § 524(g). Of
special concern for ILR is the difficulty that defendants to tort actions brought by trust claimants
have in obtaining information from the trusts about demands made by and amounts paid to the
plaintiffs. The unavailability of this information undermines state rules for contribution and
allocation of liability among tortfeasors and prevents defendants from introducing evidence of
the plaintiffs’ prior inconsistent allegations of the cause of their injuries.

ILR asserts that the Rules Enabling Act, 28 U.S.C. § 2075, provides authority for
promulgation of the proposed rule because it authorizes the establishment of “rules that facilitate

the operation of the bankruptcy laws so long as the rules do not modify existing substantive
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rights.” Suggestion at p. 2. Mere disclosure of information, it contends, does not impact any
substantive right created by § 524(g).

III. Some Issues Raised by the Suggestion

The ILR proposal brings to the Advisory Committee an important issue — disclosure of
information about the operation of asbestos bankruptcy trusts — that has recently attracted
congressional attention. Representative Lamar Smith, chair of the House Committee on the
Judiciary, has requested the GAO to undertake a study on asbestos bankruptcy trust claims and
payments, so it is possible that there will be legislative efforts on this issue.

A threshold issue for the Advisory Committee is whether the problem described by ILR
is properly addressed by the Bankruptcy Rules. The Subcommittee, in its preliminary
discussions, identified three issues that it believes need to be resolved in order to determine what
action to recommend regarding this proposal.

1. Does the proposed rule fall within the scope of the Supreme Court’s rulemaking
authority? The Bankruptcy Rules Enabling Act provides that the “Supreme Court shall have the
power to prescribe by general rules, the forms of process, writs, pleadings, and motions, and the
practice and procedure in cases under title 11. Such rules shall not abridge, enlarge, or modify
any substantive right.” 28 U.S.C. § 2075. Existing bankruptcy rules, as well as some pending
amendments, require the disclosure of various types of information by parties participating in
bankruptcy cases. The rule proposed by ILR, however, would operate after a chapter 11 plan is
confirmed and would apply to entities that, although created through the reorganization process,
act outside the contours of a bankruptcy case. The Subcommittee noted in particular the last
sentence of the proposed rule, which would require § 524(g) trusts to provide information upon

written request to parties in state or federal court actions. Members of the Subcommittee were
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concerned that mandating discovery in tort and other non-bankruptcy suits might exceed the
authority to prescribe rules for “the practice and procedure in cases under title 11.”

2. Would implementation of the proposed rule exceed the scope of bankruptcy
jurisdiction? Bankruptcy jurisdiction, whether exercised by a district or a bankruptcy judge in
the first instance, extends to “all cases under title 11 [and] all civil proceedings arising under title
11, or arising in or related to cases under title 11.” 28 U.S.C. § 1334(a), (b). While this
conferral of jurisdiction has spawned much litigation, its scope is especially uncertain in the
post-confirmation phase of a chapter 11 case. It is generally recognized that the bankruptcy
court’s jurisdiction does not cease in its entirety upon plan confirmation, but it does decrease at
that point. See, e.g., Binder v. Price Waterhouse & Co. (In re Resorts Int’l, Inc.), 372 F.3d 154,
165 (3d Cir. 2004). The Third Circuit held that the test for whether the bankruptcy court retains
jurisdiction after confirmation is “whether there is a [sufficiently] close nexus to the bankruptcy
plan or proceeding.” 1d. at 166. It went on to explain that “[m]atters that affect the
interpretation, implementation, consummation, execution, or administration of the confirmed
plan will typically have the requisite close nexus.” 1d. at 167.

Bankruptcy courts that have confirmed plans in asbestos bankruptcies that created trusts
under § 524(g) have continued to exercise jurisdiction in the case to receive annual reports and
accounts from the trustees. In the Eagle-Picher asbestos bankruptcy case,’ for example, the plan
was confirmed in November 1996. A recent check of the docket in that case showed that Judge
Perlman entered an order on June 10, 2010, approving the trustees’ annual report and account for
the 2009 calendar year and releasing the trustees from further liability for that period. The
annual report and account, which was accompanied by audited financial statements, provided a

summary of the claims processed and amounts paid to date and during 2009, as well as

> Consolidated Case No. 1-91-10100 (Bankr. S.D. Ohio).
8
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information about trust and asset management. Of relevance to the ILR suggestion, the Eagle-
Picher trust report stated that during 2009 the trust had responded to approximately 459
subpoenas that sought claims filing information. This information, it said, was sought primarily
by non-asbestos defendants. The trust stated that it “did not divulge any medical information or
trust settlement amounts in responding to the subpoenas.” Annual Report and Account at p. 5.

Courts have provided relatively little explanation of the basis of continuing jurisdiction
over the asbestos trusts. The exercise of that jurisdiction may be based on the view that the court
that approved the creation and operating procedures of the trust has jurisdiction to provide
continuing oversight of its operation. Even so, the Subcommittee questioned whether the
existence of jurisdiction to provide an annual accounting necessarily extends to receipt of all of
the information that the proposed rule would require. The resolution of that issue leads to the
final question identified by the Subcommittee.

3. Is there a bankruptcy need for the quarterly reporting of the information sought by
ILR? Two reasons are put forth for the need for greater disclosure by asbestos bankruptcy trusts:
(1) ensuring the integrity of the trust payment system, and (2) enabling defendants in tort actions
to determine whether the plaintiff has already received payment for the injury being alleged and
whether the plaintiff has made inconsistent claims of exposure or causation.

As for the first goal, it is not clear to the Subcommittee that the quarterly reporting sought
by ILR to each court that has approved the creation of a trust will provide a mechanism for
rooting out improper claim payments. The mere fact that one person has sought and received
payment from several trusts does not reveal impropriety. Many asbestos claimants were exposed
to several different manufacturers’ asbestos products, and they generally are paid less than 100%

of their damages from any trust. It would be difficult to determine, therefore, when a claimant
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has received more than he or she is entitled to receive. Furthermore, it is unlikely that any
bankruptcy judge would be in a position to compare the various reports that are filed over time
with numerous courts to determine if there have been inconsistent allegations or overpayments.

With respect to the second goal, the Subcommittee was concerned that it is beyond the
scope of the bankruptcy court’s responsibilities to serve as a repository of information merely for
use in non-bankruptcy litigation. The bankruptcy court does not need information at the
proposed level of detail in order to approve the trustees’ report and account, and ILR does not
suggest any use that the bankruptcy court will make the quarterly reports. It instead seems to be
seeking to use the Bankruptcy Rules to mandate public disclosure of information that has been
difficult or impossible to obtain.

To the extent that non-bankruptcy law allows a tort defendant to share liability with
other tortfeasors or to offset against a judgment any amounts that the plaintiff has already been
paid for the same injury, the Subcommittee agreed that there should be a way to discover this
information. But if discovery tools in the tort litigation have proven to be ineffective and it is
determined that the trusts should be providing more information than they currently are, the
Subcommittee’s preliminary thought was that this may be a matter more appropriately addressed
by a legislative solution — such as an amendment of § 524(g) that imposes additional

requirements on trusts created under that provision.

10

139



TAB 3-B






Administrative Report will be oral
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Report of the Federal Judicial Center will be oral
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MEMORANDUM
DATE: May 2, 2011
TO: Honorable Lee H. Rosenthal, Chair, Standing Committee on Rules of Practice and
Procedure
FROM: Honorable Mark R. Kravitz, Chair, Advisory Committee on Federal Rules of Civil
Procedure
RE: Report of the Civil Rules Advisory Committee

l. Introduction

The Civil Rules Advisory Committee met at the University of Texas School of Law on April
4 and 5, 2011. Draft Minutes of this meeting are attached.

Part | presents the Committee’s recommendation to publish for comment revisions of Civil
Rule 45.

Part 11 presents several matters on the Committee agenda for information and possible
discussion. Part Il A provides illustrations of approaches that might be taken to crafting a rule on
preserving information for discovery. These illustrations have been prepared to stimulate discussion
at a miniconference the Committee plans to hold in September. Il B describes continuing study of
pleading standards, including a report by the Federal Judicial Center. Il C is an account of the work
being done to carry forward the ideas and energy generated by the 2010 Litigation Review
Conference at Duke Law School. Finally, I D describes two general questions posed by Rule 6(d):
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Civil Rules Advisory Committee

the best approach to take when an inadvertent ambiguity has been created by applying Style Project
principles in amending rule text, and whether the time has come to reconsider the decision to extend
time periods by three days when service is made by e-mail or some of the other means that now
support the extension.

Part I11 notes pending legislation that would directly amend or limit Civil Rules.
I ACTION ITEM: CiVIL RULE 45

Although separated from the comprehensive discovery provisions in Rules 26 to 37, Rule
45 covers both trial subpoenas and discovery subpoenas. The Advisory Committee and its
Discovery Subcommittee have spent several years studying Rule 45. The work was prompted by
suggestions submitted by the public, extended to a review of the pertinent literature, and generated
further ideas within the Committee. This work produced a list of 17 different possible areas for
amendment.

The Subcommittee and Committee were assisted by many representatives of the Bench and
Bar. Careful analyses were submitted, for example, by the Magistrate Judges' Association, and by
the ABA Section of Litigation. In addition, in October, 2010, the Subcommittee held a very
informative miniconference on Rule 45.

The ideas drawn from these sources were winnowed down to a package that was
unanimously endorsed by the Advisory Committee. Although there are a number of small changes
included as well, the main features are:

Notice of service of subpoena: The 1991 amendments to Rule 45 introduced the "documents
only" subpoena, and added a requirement in Rule 45(b)(1) that each party be given notice of a
subpoena that requires document production. In 2007 this provision was clarified to direct that the
notice be provided before the subpoena is served.

As it examined Rule 45 practice, the Committee was repeatedly informed that many lawyers
were not complying with this notice requirement, and that this failure caused problems fairly
frequently. It concluded that the requirement should be moved to a more prominent position, and
as a result the amendment package proposes that it be transferred to become Rule 45(a)(4), entitled
"Notice to other parties."

The Committee also determined that modest improvements in the notice requirement were
inorder. Thus, proposed Rule 45(a)(4) directs that the notice include a copy of the subpoena; in this
way other parties can learn what materials should be forthcoming under the subpoena, determine
whether they want to seek additional materials, and perhaps conclude that there is a ground for
resisting or seeking protection with regard to production of some materials. And the notice
requirement is extended to trial subpoenas by striking the words that now limit it to subpoenas that
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command production "before trial." The advantages of notifying the parties before the subpoena is
served seem equally important for trial subpoenas.

On anumber of occasions during consideration of the notice provision, attorneys argued that
notice should also be required on one or more occasions after service. Various proposals along this
line included requiring the party that served the subpoena to provide a description of what was
produced, that it give notice when materials were produced, that it notify the other parties of any
modifications of the subpoena negotiated with the person on whom it was served, and that it supply
or provide access to the materials obtained. Variations of these suggestions were discussed during
the Standing Committee meeting in January, 2011. After the January meeting, the ABA Section of
Litigation urged that a second notice be added to the rule. Spurred by that proposal and the Standing
Committee's discussion, the Discovery Subcommittee reexamined the question and decided to
adhere
to its earlier conclusion that adding such a requirement would not be desirable. The matter was
explored at the Advisory Committee's April meeting. The points examined earlier were re-
examined. The robust discussion added the observation that the current rules provide an opportunity
to alleviate any anticipated problems. Lawyers concerned about such access could include itin their
Rule 26(f) plans, and ask the court to include provision for further notice or access in the scheduling
order.

In all of these discussions, it has been agreed that the parties should cooperate in
communicating about materials obtained pursuant to a subpoena and providing access to those
materials. But each time it was concluded that adding a specific requirement to the rule would not
be desirable. Often, production is handled on a rolling basis, and the timing and nature of the
additional notice and access could prove difficult. Rather than handle this problem through a rule
provision, it seemed that the more sensible solution would lie with the lawyers who received the
initial notice; they could persist in seeking the materials from the party who served the subpoena,
and perhaps contact the nonparty served with the subpoena. That effort should bear fruit, and adding
further notice requirements to the rule might cause problems. It could introduce "gotcha" efforts on
the eve of trial, when parties might argue that other parties' notice efforts were inadequate, and that
the materials obtained by subpoena should therefore be excluded from evidence.

Ultimately, the Advisory Committee unanimously approved the notice provision.

Transfer of subpoena-related motions: The amendments continue to direct that motions to
enforce or quash a subpoena, or to obtain a ruling on whether privilege protects material that was
allegedly produced inadvertently, be made in the district where compliance with the subpoena is
required, even when the underlying action is pending in a different district. But experience has
shown that on occasion there are strong reasons to have some issues resolved by the judge presiding
over the main action. That judge may already have ruled on the same or closely related issues, or
the issues may directly impact management of the underlying action. Subpoenas may have been
served or may be expected in a number of districts, raising a possibility of inconsistent resolution
of issues bearing on all of them. On occasion, the issue raised regarding enforcement of a subpoena
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may overlap with the merits of the underlying case so that a judge deciding whether to enforce the
subpoena is, in effect, "deciding" part of the case itself.

The current rules do not absolutely require the court where the discovery is sought to
shoulder the burden to decide all such issues when raised in connection with a disputed subpoena.
Rule 26(c)(1) explicitly permits a person from whom discovery is sought to seek a protective order
in the court where the underlying action is pending. If a motion for protection is instead filed in the
district where the subpoena requires compliance, the matter may nonetheless be sent to the judge
presiding over the underlying action. As recognized by the Committee Note to the 1970
amendments to Rule 26(c), "[t]he court in the district where the deposition is being taken may, and
frequently will, remit the deponent or party to the court where the action is pending.” "Given the
clear language of Rule 26 and the Advisory Committee Notes, there is no question that a Rule 26
motion for a protective order may be transferred or remitted from a court with ancillary jurisdiction
over a discovery dispute to the forum court in which the underlying action is pending.” Melder v.
State Farm Mut. Auto. Ins. Co., 2008 WL 1899569 (N.D. Ga., April 25, 2008) at *4. Authority to
transfer a motion to enforce a subpoena is less clearly addressed in the current rule. Although there
is some conflict in authority on that point, a respected treatise opines that it is "within the discretion
of the district court that issued the subpoena to transfer m