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TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

Enclosed as Attachment A are proposed amendments to the Federal Rules of Civil
Procedure and to the Federal Rules of Evidence. With the accompanying Committee Notes,
these were approved by the Advisory Committee on Civil Rules on April 15, 1992, for
submission to the Standing Committee under rule 5b of the governing procedures. It should
be noted that the proposed amendments to Rule 43 have been withdrawn for further study.

Most of the proposed amendments were published in August 1991, accompanied by
a solicitation for comments from the bench, bar, and public. Hundreds of written comments
were received and reviewed by the Advisory Committee. Public hearings were held in Los
Angeles, California, on November 21, 1991, and in Atlanta, Georgia, on February 19 and
20, 1992. ‘

Several of the proposed amendments are ones that were returned by the Supreme
Court in December 1991 for further study. These had been published for comment in
October 1989; approved by the Advisory Committee, Standing Committee, and Judicial
Conference in April, June, and September 1990; and submitted to the Supreme Court in
November 1990. The Advisory Committee has reviewed these amendments and made a few
changes in the text or Notes.

Finally, there are a few proposed amendments not previously published that, being
technical in nature, are recommended for approval under the exception to the requirement
for public comment and hearing provided in rule 4d of the governing procedures.

Attachment B is a report identifying and discussing the primary criticisms and
suggestions, and explaining the changes made by the Advisory Committee after considering
these comments. It also reflects particular aspects of the proposed changes on which there
was disagreement among Committee members. There were, however, no requests to submit
any "minority reports,” and, with the exception of one proposed change (Rule 702 of the
Federal Rules of Evidence), the Committee was unanimous in recommending that the
proposed amendments be adopted. The report also indicates those proposed technical
amendments that are recommended for adoption under rule 4d of the governing procedures
without public notice and opportunity for comment.
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Hon. Robert E. Keeton, Clairman

/ Page 2
May 1, 1992
Professor Carrington, Reporter for the Advisory Committee, will submit a separate O

report that summarizes the written comments received and the testimony presented at public
hearings. ‘

We request that the Standing Committee approve these proposals and transmit them
to the Judicial Conference, together with those technical amendments (primarily involving
the new title of "Magistrate Judge") that were approved by the Standing Committee in 1991,

In response to the call for self-appraisal under the "sunset" standards, we believe that

the work of the Committee is on-going, is needed, and should be allowed to proceed
through continuation of the Committee.

Sincerely,

” /j 9 7

Sam C. Pointer, Jr., Chairman J
Advisory Committee on Civil Rules

cc: Secretary of Standing Committee (with copies for other members) O
Style Committee, Standing Committee B
Chairmen, other Advisory Committees
Members and Reporter, Advisory Committee on Civil Rules

Attachments:
A--Proposed Amendments
B--Report on Issues and Changes
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 1. Scope and Purpose of Rules
These rules govern the procedure in the United States district courts in all suits
of a civil nature whether cognizable as cases at law or in equity or in admiralty, with

the exceptions stated in Rule 81. They shall be construed and administered to secure

the just, speedy, and inexpensive determination of every action.
COMMITTEE NOTES

The purpose of this revision, adding the words "and administered" to the second
sentence, is to recognize the affirmative duty of the court to exercise the authority conferred
by these rules to ensure that civil litigation is resolved not only fairly, but also without undue
cost or delay. As officers of the court, attorneys share this responsibility with the judge to
whom the case is assigned. :
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Federal Rules of Civil Pro :edure

Rule 4. Preeess-Summons

tby—SamerForm. The summons shall be signed by the clerk, be-urder-bear the

seal of the court, eontain-the-name-ofidentify the court and the-nrames-of-the parties,

be directed to the defendant, and state the name and address of the plaintiff’s

attorney;i-any,—othervise—the-plaintiffs-address_or, if unrepresented, of the plaintiff;

and._[t shall also state the time within which theserulesrequire-the defendant te+nust

appear and defend, and shal-notify the defendant that ir—ease-of-the—defendant’s

failure to do so will result in_a judgment by default will-be—rendered—against the

defendant for the relief demanded in the complaint.—Whesunrder Rule-4{e)serviee

statute-errae: The court may allow a summons to be amended.

(b) - Issuance. Upon or after filing the complaint, the plaintiff may present a

summons 1o the clerk for signature and seal. If the summons is in proper form, the clerk

shall sign, seal, and issue it to the plaintiff for service on the defendant. A summons, or

a_copy of the summons if addressed to multiple defendants, shall be issued for each

defendant 1o be served.

(¢) Service with Complaint; by Whom Made.

f’”:)
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PWWWMWA summons shall be served together

with a copy of the complaint. The plaintiff is responsible for service of a summons

and complaint within the time allowed under subdivision (m) and shall furnish the
person_effecting service wiihafﬂlzeﬁ”i’*é&i?ﬁr? ‘copiésiof the summons and complaint.
(2)A)r—A—summens—and—complaint—shall,—exeept—as—provided—in

aphs—(B)-and of-this-parasraph,be-served Service may__be

effected by any person who is not a party and who is settess—than-ar least 18

years of age._At the request of the plaintiff, however, the court may direct that

service be effected bv a United States marshal_deputy United States marshal. or

other person or officer speciallv appointed by the court for that purpose. Such an

appointment must be made when the plaintiff is

{—en-behalf-of-a—party authorized to proceed in forma pauperis
. pursuant to—Ftle 28; US.C. § 1915; or ef-a—seaman—is authofized to

proceed as a seaman under-Fitde 28; U.S.C. § 1916,
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72 ) S&mmens-aﬂd-eonﬂgifm—#efsea—«}-be—sm.—Waiver of Service; Duty to
73 Save Costs of Service; Request to Waive. The-summons-and-complaint-shall-beserved
74
75
76 (1) Adefendant wI;o waives service of a summons does not thereby waive any
77 objection to the venue or to the jurisdiction of the court over the person of the
78 defendant. ‘
79 (2) An individual, corporation, or association that is subject to service under
gimtz 80 subdivision Te), (f), or (h) and that receives notice of an action in the manner
E 81 pro:ided in_this paragraph has a duty to avoid unnecessary costs of serving the
82 summons. }o avoid costs, the plaintiff rﬁav notify such _a _défendant of the
83 commencement of the action and request that the defendant waive service of a
84 summons. The notice and request
85 (A)_shall be in writing and shall be addressed directly to the defendant,
86 if an individual or else to an officer or managing or general agent (or other
87 —agent authorized by appointment or law to feceive service of process) of .a
88 defendant subject to service under subdivision. (h);
89 (B) shall be dispatched through first-class mail or other reliable means:
90 _ (C) shall be accompanied by a copy of the complaint and shall identify
{;: 91 the court in which it has been filed:
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(D) _shall inform the defendant, by mecss - of a text prescribed in_an

official form promulgated pursuant to Rule o- _:__ihe consequences of

compliance and of a failure to comply with the request;

(E) shall set forth the date on which the request is sent:

(F) shall allow the defendant a reasonable time to return the waiver,

which shall be at least 30 days from the date on which the request is sent, or

60 days from that date if the defendant i: ..idressed outside any judicial

district of the United States: and

(G) shall provide the defendant with an extra copy of the notice and

request, as well as a prepaid means of compliance in writing.

If the defendant fails to comply with the request, the court shall impose the costs

subsequently incurred in effecting service on the defendant unless good cause for the

failure be shown.

(3) A defendant tltai, before being served with process, timely returns a waiver

So requested is not required to serve an answer to the complaint until 60 davs after

the date on which the request for waiver of service was sent, or 90 days after that

date if the defendant was addressed outside any judicial district of the United States.

. () When the plaintiff files a waiver of service with the court, the action shall

proceed, except as provided in paragraph (3), as if a summons and complaint had

been served at the time of filing the waiver, and no proof of service shall be required.

(5) The costs to be imposed on a defendant under paragraph (2) for failure

to_comply with a request to waive service of a summons shall include the costs

subsequently incurred in effecting service under subdivision (e), (f). or (h), together
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with the costs, including a_reasonable aitommey’s fee, of any motion_required to

collect the costs of service.

(et) Service Upon Individuals Within a Judicial District of the United States. Unless

otherwise provided by federal law, service Bupon an individual from whom a waiver has

not been obtained and filed, other than an infant or an incompetent person,_may be

effected in any judicial district of.the United States:. - .,

(1) pursuant to the law of the state in which the district court is located. or

in which service is effected, for the service of a summons upon the defendant in an

action brought in the courts of general jurisdiction of the State: or

(2) by delivering a copy of the summons and of the complaint to the
individual pefsonally or by leaving copies thereof at the individual’s dwelling
house or usual place of abode with some ‘person of suitable age and discretion
then residing therein or by delivering a copy of the summons and of the
complaint to ;n agent authorized by appofntrﬁent or by law to receive service of

process.

() Service Upon Individuals in a Foreign Country. Unless otherwise provided by

federal law, service upon an individual from whom a waiver has not been obtained and

filed, other than an infant or an incompetent person, may be effected in a place not within

any judicial district-of the United States:

(1) by any intemationally agreed means reasonably calculated to give notice,

such as those means authorized by the Hague Convention on the Service Abroad

of Judicial and Extrajudicial Documents; or

(2) _if there is no internationally agreed means of service or the applicable
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Federal Rnles of Civil Procedure

international _agreement allows other means of service, provided that service is

reasonably calculated to give notice:

(A) in the manner prescribed by the law of the foreign country for

service in that country in an action in any of its courts of general jurisdiction:

or

(B) as directed by the foreign authority in response to_a letter rogatory

or letter of request; or

(C) unless prohibited by the law of the foreign country, by

(i) delivery to the individual personally of a copy of the summons

and the complaint; or

(ii) any form of mail requiring a signed receipt, 10 be addressed

and dispatched by the clerk of the court to the party to be served; or

(3) by other means not prohibited by international agreement as may be

directed by the court if the court finds that internationally agreed means or the law

of the foreign country (A) will not provide a lawful means by which service can be

effected or (B), in cases of urgency, will not permit service of process within the time

required by the circumstances.

(g2) Service Upon Infants and Incompetent Persons. Service udpon an infant or

an incompetent person-by-serving-the-summeons-and-complaint in a judicial district of

the United States shall be effected in the manner prescribed by the law of the state in

which the service is made for the service of summons or like process upon any such
defendant in an action brought in the courts of general jurisdiction of that state.

Service upon an infant or an incompetent person in a place not within any judicial district

(

Vo o
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of the United States shall be effected in the manner prescribed by paragraph (2)(A) or

(2)(B) of subdivision (f) or by such means as the court may direct.

(k3) Service Upon Corporations and Associations. Unless otherwise provided by

federal law, service uBpon a domestic or foreign corporation or upon a partnership or

other unincorporated association whieh-fhat is subject to suit under a common name,

and from which a waiver of service has not been obitiined and filed_shall be effected:

(1) in a judicial district of the United States in the manner prescribed for

individuals by subdivision (e)(1), or by delivering a copy of the summons and of

the complaint to an officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of process and, if the
agent is one authorized by statute to receive service and the statute so requires,
by also mailing a copy to the defendant;_or

(2) in a place not within any judicial district of the United States in any

manner prescribed for individuals by subdivision (f) except personal delivery as

provided in paragraph (2)(C)(i) thereof.

(i4) Service Upon the United States, and lIts Agencies, Corporations, or Officers.

(1) Service udpon the United State_s; shall be effected

(A) by delivering a copy of the summons and of the complaint to the
United States attorney for the district in which the action is brougit or to
an assistant United States attorney or clerical employee desighated by the
United States attorney in a writing filed with the clerk of the court_or by

sending a copy of the summons and of the complaint by registered or certified

mail addressed to the civil process clerk at the office of the United States
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attomney and

(B) by also sending a copy of the summons and of the complaint by
registerec} or certiﬁed mail to th‘e‘Attorney General of the United States

| ai Washington, District of Columbia, and

{C) in any action gttacking the validity of an order of an officer or
agency of the United States not made a party, by also sending a copy of the
summons and of the complaint by registered or certified mail to sueh-the
officer or agency.

(52) _Service —Hupon an officer, er-agency, or corporation of the United

Stétes; shall be effected by serving the United States in_the manner prescribed by

paragraph (1) of this subdivision and by also sending a copy of the summons and

of the complaint by registered or certified mail to suehthe officer, er-agency, or

corporation.

(3) The court shall allow a reasonable time for service of process under this

subdivision for the purpose of cuning the failure to serve multiple officers, agencies,

or corporations of the United States if the plaintiff has effected service on either the

Utiited States attomey or the Attorney General of the United States.

(i6) Service Upon Foreign, State, or Local Governments.

(1) Service upon a foreign state or a political subdivision, agency, or

instrumentality thereof shall be effected pursuant to 28 U.S.C. § 1608.

‘(2) Service ubpon a state,-ef municipal corporation, or other governmental

organization thereef-subject to suit; shall be effected by delivering a copy of the

10

7
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.
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summons and of the complaint to the-its chief executive officer thereef-or by

serving the summons and complaint in the manner prescribed by the law of that

state for the service of summons or other like process upon any such defendant.

11
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(1) _Service of-a summons or filing a waiver of service is effective to establish

jurisdiction over the person of a defendant

(A) who could be subjected to the jurisdiction of a court of general

jurisdiction in the state in which the district court is located, or

(B) who is a party joined under Rule 14 or Rule 19 and is served at a

place within a judicial dzstnct of the United States and not more than 100

miles from the place from which the summons issues, or

(C) who is subject to the federal interpleader jurisdiction under 28

U.S.C. § 1335, or

(D) when authorized by a statute of the United States.

(2) If the exercise of jurisdiction is consistent with the Constitution and laws

of the United States, serving a summons or filing a waiver of service is also effective,

with respect to claims arising under federal law, to establish personal jurisdiction

over the person of any defendant who is not subject to the jurisdiction of the courts

of general jurisdiction of any state.

(g)) Return—Proof of Service. If service is not waived, tThe person serving-the

proeess-effecting service shall make proof ef-serviee-thereof to the court-premptly-and

12
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proeess. If service is made by a person other than a United States marshal or deputy

United States marshal, sueh-the person shall make affidavit thereof._Proof of service

in_a place not within any judicial district of the United States shall_if eﬁ'ected under

paragraph (1) of subdivision (f), be made pursuant to the applicable treaty or convention.

and shall,_if effected under paragraph (2) or (3) thereof. include a receipt signed by the

addressee or other evidence of delivery 16 the iddressée satisfactory to the court.—Jfserviee

subdivision: Failure to make ‘proof of service does not affect the validity of the

service.__The court may allow proof of service to be amended.

13
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(m) Summens—Time Limit for Service. If a-service of the summons and

complaint is not made updn a defendant within 120 days after the filing of the

complaint-s

eause—why-sueh-service—was-not-made-within—that-peried, the_courr—aetion—shall-be
dismissed-as-to-that-defendant-without-prejudiee_upon the-eourt’smotion or on ils
own initiative with-gfter notice to-sueh-party-or-upor-metion the plaintiff, shall dismiss

the action without prejudice as to that defendant or direct that service be effected within

a _specified time; provided that if the plaintiff shows good cause for the failure, the court

14
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shall extend the time for service for an_appropriate period. This subdivision shelt-does

not apply to service in a foreign country pursuant to subdivision (if) or (j}(1)ef-this
rule.

{n) Seizure of Property; Service of Summons Not Fea_sible.

(1) If a statute of the United States so provides, the court may assert

jurisdiction over property. Notice to claimants df the property shall then be sent in

the manner provided by the statute or by service of a summons under this rule.

(2) Upon a showing that personal jurisdiction over a defendant cannot, in the

district where the action is brought, be obtained with reasonable efforts by service of

summons in_any manner authorized by this rule, the court may_assert jurisdiction

over any of the defendant’s assets found within the district by seizing the assets under

the circumstances and in the manner provided by the law of the state in which the

district court is located.

COMMITTEE NOTES

SPECIAL NOTE: Mindful of the constraints of the Rules
Enabling Act, the Committee calls the attention of the Supreme
Court and Congress to new subdivision (k)(2). Should this limited
extension of federal court jurisdiction be disapproved, the
Committee nevertheless recommends adoption of the balance of
the rule, with subdivision (k)(1) becoming simply subdivision (k).
The Committee Notes would be revised to eliminate references to
subdivision (k)(2).

-

Purposes of Revision. The general purpose of this revision is to facilitate the service

of the summons and complaint. The revised rule explicitly authorizes a means for service
of the summons and complaint on any defendant. While the methods of service so
authorized always provide appropriate notice to persons against whom claims are made,
effective service under this rule does not assure that personal jurisdiction has been
established over the defendant served. : "

First, the revised rule authorizes the use of any means of service provided by the law

15



Federal Rules of Civil Procedure

not only of the forum state, but also of the state in which a defendant is served, unless the
defendant is a minor or incompetent.

Second, the revised rule clarifies and enhances the cost-saving practice of securing the
assent of the defendant to dispense with actual service of the summons and complaint. This
practice was introduced to the rule in 1983 by an act of Congress authonzmg "service-by-
mail," a procedure that effects economic service with cooperatlon of the defendant.
Defendants that magnify costs of service by requiring expensive service not necessary to
achieve full notice of an action brought against them are required to bear the wasteful costs.
This prowsron is made available'in actions against defendants who carinot be served in the
districts in whrch the actrons are brought.

Thrrd the revision reduces the hazard of commencing an action agamst the United
States or its officers, agencies, and corporations. A party failing to effect service on all the

offices of the United States as requlred by the rule is assured adequate time to cure defects
in service. ‘ S

Fourth, the revision calls attention to the important effect of the Hague Convention
and other treaties bearing on service of documents in foreign countries and favors the use
of internationally agreed means of service. In some respects, these treaties have facilitated
service in foreign countries but are not fully known to the bar.

Finally, the revised rule extends the reach of federal courts to impose jurisdiction over

the person of all defendants against whom federal law claims are made and who can be -

constitutionally subjected to the jurisdiction of the courts of the United States. The present
territorial limits on the effectiveness of service to subject a defendant to the jurisdiction of
the court over the defendant’s person are retained for all actions in which there is a state
in which personal jurisdiction can be asserted consistently with state law and the Fourteenth
Amendment. A new provision enables district courts to exercise jurisdiction, if permissible
under the Constitution and not precluded by statute, when a federal claim is made against
a defendant not subject to the jurisdiction of any single state.

The revised rule is reorganized to make its provisions more accessible to those not
familiar with all of them. Additional subdivisions in this rule allow for more captions;
several overlaps among subdivisions are eliminated; and several disconnected provisions are
removed, to be relocated in a new Rule 4.1.

The Cagtion of the Rule. Prior to this revision, Rule 4 was entitled "Process" and
applied to the service of not only the summons but also other process as well, although these
are not covered by the revised rule. Service of process in eminent domain proceedmgs is
governed by Rule 71A. Service of a subpoena is governed by Rule 45, and service of papers
such as orders, motions, notices, pleadings, and other documents is governed by Rule 5.

The revised rule is entitled "Summons" and applies only to that form of legal process.

Unless service of the summons is waived, a summons must be served whenever a person is
joined as a party against whom a claim is made. Those few provisions of the former rule

16
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which relate specifically to service of process other than a summons are relocated in Rule
4.1 in order to simplify the text of this rule. '

‘ lvision (a). Revised subdivision (a) contains most of the lariguage of the former
subdivision (b). The second sentence of the former subdivision (b) has been stricken, so
that the federal court summons will be the same in all cases. Few states now employ
distinctive requirements of form for a summons and the applicability of such a requirement
in federal court can only serve as a trap for an unwary party or attorney. A sentence is
added to this subdivision authorizing an amendment of a summons. This sentence replaces
the rarely used former subdivision 4(h). See 4A Wright & Miller, Federal Practice and

Procedure § 1131 (2d ed. 1987). == i

Subdivision (b). ' Revised subdivision (b) replaces the former subdivision (a). The
revised text makes clear that the responsibility for filling in the summons falls on the
plaintiff, not the clerk of the court. If there are multiple defendants, the plaintiff may
secure issuance of a summons for each defendant, or may serve copies of a single original

bearing the names of multiple defendants if the addressee of the summons is effectively
identified.

Subdivision (c). Paragraph (1) of revised subdivision (c) retains language from the
former subdivision (d)(1). Paragraph (2) retains language from the former subdivision (a),
and adds an appropriate caution regarding the time limit for service set forth in subdivision

(m).

The 1983 revision of Rule 4 relieved the marshals’ offices of much of the burden of
serving the summons. Subdivision (c) eliminates the requirement for service by the
marshal’s office in actions in which the party seeking service is the United States. The
United States, like other civil litigants, is now permitted to designate any person who is 18
years of age and not a party to serve its summons.

The court remains obligated to appoint a marshal, a deputy, or some other person to
effect service of a summons in two classes of cases specified by statute: actions brought in
forma pauperis or by a seaman. 28 U.S.C. §§ 1915, 1916. The court also retains discretion
to appoint a process server on motion of a party. If a law enforcement presence appears
to be necessary or advisable to keep the peace, the court should appoint a marshal or
deputy or other official person to make the service. The Department of Justice may also

call upon the Marshals Service to perform services in actions brought by the United States.
28 US.C. § 651.

Subdivision (d). This text is new, but is substantially derived from the former
subdivisions (c)(2)(C) and (D), added to the rule by Congress in 1983. The aims of the
provision are to eliminate the costs of service of a summons on many parties and to foster
cooperation among adversaries and counsel. The rule operates to impose upon the
defendant those costs that could have been avoided if the defendant had cooperated
reasonably in the manner prescribed. This device is useful in dealing with defendants who
are furtive, who reside in places not easily reached by process servers, or who are outside
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the United States and can be served only at substantial and unnecessary expense.
Illustratively, there is no useful purpose achieved by requiring a plaintiff to comply with all
the formalities of service in a forergn country, including costs of translation, when sumg a
defendant manufacturer, fluent in English, whose products are widely distributed 1n the

’ Umted States Sﬁﬁa_mmmmu 889 F.Zd 172 (8th Clr 1989)

The former text descnbed this process as servxce-by—mall Tlns language rrusled some

plamtrffs into thmkmg that servrce could be effected by ma11 ‘without the afﬁrmatrve
cooperatron of the defendant E,g,,: ‘

for'a waWer of formal service. = =

The request for waiver of service may be sent only to defendants subject to service
under subdivision (e), (f), or (h). The United States is not expected to waive service for the
reason that its mail receiving facilities are inadequate to assure that the notice is actually
received by the correct person in the Department of Justice. The same prmcrple is applied
to agencies, corporauons and officers of the United States and to other governments and
entities subject to service under subdivision (j). Moreover, there are policy reasons why
governrnental entities should not be confronted with the potential for bearing costs of
service in cases in which they ultlmately prevail. Infants or incompetent persons likewise
are not called upon to waive service because, due to their presumed inability to understand
the request and 1ts consequences they must generally be served through fiduciaries.

It was unclear whether the former rule authorized mailing of a request for
"acknowledgement of service” to defendants outside the forum state. See 1 R. Casad,
Jurisdiction in "Civil Actions (2d Ed.) 5-29, 30 (1991) and cases cited. But, as Professor

Casad observed, there was no reason not to - “his device in an effort to obtain service
outside the state, and there are many instanc: - ch it was in fact so used, with respect
both to defendants within the United States «:... - . defendants in other countries.

The opportunity for waiver has distinct advantages to a foreign defendant. By waiving
service, the defendant can reduce the costs that may ultimately be taxed against it if
unsuccessful in the lawsuit, including the sometimes substantial expense of translation that
may be wholly unnecessary for defendants fluent in English. Moreover, a defendant that
waives service is afforded substantially more time to defend against the action than if it had

been formally served: under Rule 12, a defendant ordinarily - only 20 days after service.

in which to file its answer or raise objections by motion, but ¢ | ..gning a waiver it is allowed

90 days after the date the request for waiver was mailed in which to submit its defenses.

Because of the additional time needed for mailing and the unreliability of some foreign mail
services, a period of 60 days (rather than the 30 days required for domestic transmissions)
is provrded for a return of a waiver sent to a foreign country

It is hoped that, since transmission of the notice and waiver forms is a private
nonjudicial act, does not purport to effect service, and is not accompanied by any summons
or directive from a court, use of the procedure will not offend foreign sovereignties, even
those that have withheld their assent to formal servrce by mail or have objected to the
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"service-by-mail" provisions of the former rule. Unless the addressee consents, receipt of
the request under the revised rule does not give rise to any obligation to answer the lawsuit,

does not provide a basis for default judgment, and does not suspend the statute of
limitations in those states where the period continues to run until service. The only adverse

consequence to the foreign defendant is one shared by domestic defendants; namely, the

potential imposition of costs of service that, if successful in the litigation, it would not

otherwise have to bear.. However, this shifting of expense would not be proper under the

rule if the foreign defendant’s refusal to waive service was based upon a policy of its-
government prohibiting all waivers of service. | B

which accepts documents in English, whose’ Central Authority acts promptly in effecting
service, and whose policies discourage its residents from waiving formal service, there will
be little reason for a plaintiff to send the notice and request under subdivision (d) rather
than use convention methods. On the other hand, the procedure offers significant potential
benefits to a plaintiff when suing a defendant that, though fluent in English, is located in
country where, as a condition to formal service under a convention, documents must be

translated into another language or where formal service will be otherwise costly or time-
consuming.

With respect to a defendant located in, a foreign country like the United Kingdom,

Paragraph (1) is explicit that a timely waiver of service of a summons does not
prejudice the right of a defendant to object by means of a motion authorized by Rule
12(b)(2) to the absence of jurisdiction over the defendant’s person, or to assert other
defenses that may be available. The only issues eliminated are those involving the
sufficiency of the summons or the sufficiency of the method by which it is served.

Paragraph (2) states what the present rule implies: the defendant has a duty to avoid
costs associated with the service of a summons not needed to inform the defendant

- regarding the commencement of an action. The text of the rule also sets forth the

requirements for a Notice and Request for Waiver sufficient to put the cost-shifting
provision in place. These requirements are illustrated in Forms 1A and 1B, which replace
the former Form 18-A.

Paragraph (2)(A) is explicit that a request for waiver of service by a corporate
defendant must be addressed to a person qualified to receive service. The general mail
rooms of large organizations cannot be required to identify the appropriate individual
recipient for an institutional summons.

Paragraph (2)(B) permits the use of alternatives to the United States mails in sending
the Notice and Request. While private messenger services or electronic communications
may be more expensive than the mail, they may be equally reliable and on occasion more
convenient to the parties. Especially with respect to transmissions to foreign countries,
alternative means may be desirable, for in some countries facsimile transmission is the most
efficient and economical means of communication. If electronic means such as facsimile
transmission are employed, the sender should maintain a record of the transmission to
assure proof of transmission if receipt is denied, but a party receiving such a transmission
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has a duty to cooperate and cannot avoid liability for the resultmg cost of formal service if
the transmission is prevented at the pomt of recerpt

A defendant failing to cornply thh a request for waiver shall be given an opportunity
to show good cause for the failure; but sufficient cause should be rare. It is not a good cause

for failure to waive.service that' the claim is unjust” or that the ‘court lacks Junsdxctxon :

Sufficient cause'not to shift the cost of service: would exist, however, if the defendant did not,

receive; the rTequest, was insufficiently hterate in Enghsh to understand it, or was located m“‘
a forergn country whose laws or’ ‘policies prohlblted its residents from' waiving service of

formal ]udlcxal process even from rts own courts
o [P
Paragraph (3) extends the time for answer if, before being served with process, the
defendant waives formal service.. ‘The extensron is intended to serve as an inducement to
waive service and to assure that a defendant 'will not gain any delay by declmmg to waive
service, and thereby causmg the additional tlme needed to effect service. By waiving service,
a defendant is not:called upon to respond to‘rthe complamt until 60 days from the date the
notice'was sent to,it--90 days if the notice wasisent to a forelgn country--rather than within
the 20 day period from date of service spemﬁed in Rule 12. .

Paragraph (4) clarifies the effective date of service when service is waived; the
provision'is needed to resolve an issue arising when applicable law requires service of
process to toll the statute of limitations. E.g., Morse v. Elmira Country Club, 752 F.2d 35
(2d Cir. 1984) Cf. Walker v. Armco Steel Corp 446 U.S. 740 (1980).

The provisions in former subdivision (c¢)(2)(C)(ii) of this rule may have been
misleading to Some parties. Some plaintiffs, not reading the rule carefully, supposed that
receipt by the defendant of the mailed complaint had the effect both of establishing the
]unsdu:tlon of the court over the defendant’s person and of tolling the statute of lumtatlons
in actions in which service of the summons is required to toll the limitations period. The
revised rule is clear that, if the waiver is not returned and filed, the limitations period under
such a law is not tolled and the action will not otherwise proceed until formal service of
process is effected.

Some state limitations laws may toll an otherwise applicable statute at the time when
the defendant receives notice of the action. Nevertheless, the device of requested waiver
of service is not suitable if a limitations period which is about to expire is not tolled by filing
the action. Unless there is ample time, the plaintiff should proceed directly to the formal
methods for service identified in subdmsrons (e), (£), or (h).

The procedure of requesting waiver of service should also not be used if the time for
service under subdivision (m) will expire before the date on which the waiver must be
returned. While a plaintiff has been allowed additional time for service in that situation,
£.g., Prather v. Raymond Constr. Co., 570 F. Supp. 278 (N.D. Ga. 1983), the court could
refuse a request for additional time unless the defendant appears to have evaded service
pursuant to subdivision (e) or (h). It may be noted that the presumptive time limit for
service under subdivision (m) does not apply to service in a foreign country.
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Paragraph (5) is a cost-shifting provision retained from the former rule. The costs that
may be imposed on the defendant could include, for example, costs of unneeded translation
or the cost of the time of a process server required to make contact with a defendant
residing in guarded apartment houses or residential developments. The paragraph is explicit
that the costs of enforcing the cost-shifting provision are themselves recoverable from a
defendant who fails to return the waiver. In the absence of such a provision, the purposé
of the rule would be frustrated by the cost of its enforcement, which is likely to be high in
relation to the small benefit secured by the plaintiff.

Some plaintiffs may send a notice and request for waiver and, without waiting for '
return of the waiver, also proceed with efféri§ito effect formal service on the defendant.
To discourage this practice, the cost-shifting provisions in paragraphs (2) and (5) are limited
to costs of effecting service incurred after the time expires for the defendant to return the
waiver. Moreover, by returning the waiver within the time allowed and before being served
with process, a defendant receives the benefit of the longer period for responding to the
complaint afforded for waivers under paragraph (3).

Subdivision {e) . This subdivision replaces former subdivisions (©))(C)(i) and (d)(1).

. It provides a means for service of summons on individuals within a judicial district of the

United States. Together with subdivision (f), it provides for service on persons anywhere,
subject to constitutional and statutory constraints. ‘

Service of the summons under this subdivision does not conclusively establish the
jurisdiction of the court over the person of the defendant. A defendant may assert the
territorial limits of the court’s reach set forth in subdivision (k), including the constitutional
limitations that may be imposed by the Due Process Clause of the Fifth Amendment.

Paragraph (1) authorizes service in any judicial district in conformity with state law.
This paragraph sets forth the language of former subdivision (c)(2)(C)(i), which authorized
the use of the law of the state in which the district court sits, but adds as an alternative the
use of the law of the state in which the service is effected.

Paragraph (2) retains the text of the former subdivision (d)(1) and authorizes the use

of the familiar methods of personal or abode service or service on an authorized agent in
any judicial district. :

To conform to these provisions, the former subdivision (e) bearing on proeeedings
against parties not found within the state is stricken. Likewise stricken is the first sentence
of the former subdivision (f), which had restricted the authority of the federal process server
to the state in which the district court sits. )

Subdivision (f). This subdivision provides for service on individuals who are in a
foreign country, replacing the former subdivision (i) that 'was added to Rule 4 in 1963.
Reflecting the pattern of Rule 4 in incorporating state law limitations on the exercise of
jurisdiction over persons, the former subdivision (i) limited service outside the United States
to cases in which extraterritorial service was authorized by state or federal law. The new
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rule eliminates the reqmrement of explicit authorization. On occasion service in a foreign
country was held to be improper for lack of statutory authority. E.g., Martens v, Winder,
341 F.2d 197 (th Cir.), cert. denied, 382 U.S. 937 (1965). Thxs authomy, however, was

- found to exist by lmphcatmn Eg, SECv, VIR, Inc, 39 FR.D. 19 (S.D.N.Y. 1966). Given
the substantial i increase in the number of international transacuons and events that are the
subject of hugatlon in federal courts it is appropriate, to mfer a general legislative authonty
to effect service on defendants ina forelgn country 4

A secondary effect of thlS provision for forelgn service of a federal summons is to
facilitate the use of federal long-arm law in actions brought to enforce the federal law
against defendants who cannot be served under any state law but who can be constitutionally
subjected to the jurisdiction of the feder]al court. Such a provision is set forth in paragraph

(2) of, subdmsmn (k) of this rule, apphca le‘only to, persons not sub]ect to the territorial

r\'

jurisdiction of any partlcular state. .\ . .

Paragraph (1) gives effect to the Hague Conventlon on the Service Abroad of Judicial
- and Extrajudicial Documents, which entered into force for the United States on F ebruary
10, 1969. .See 28 U. S C.A,, Fed. R. Civ. P. 4 (Supp. 1986). This Convention is an important
means of, deahng with problems of service in a foreign country. See generally 1 B. Ristau,
Intematlonal Judicial Assistance §§ 4-1-1 to 4-5-2 (1990). - Use of the Convention
procedures when available, is mandatory if documents must be transmitted abroad to effect
service. See Volkswagenwerk Aktien esellschaft v. Schlunk, 486 U.S. 694 (1988) (noting that
voluntary use of these procedures may be desuable even when service could constitutionally
be effected m another rnanner) J. Weis, The Federal Rules and the Hague Conventions:

: ity, 50 U. Pitt. L. Rev. 903 (1989). . Therefore; this
paragrap h ‘p‘rovldes that, when semce is to. be effected outside a judicial district of the

United 'States, the methods of semce approprxate under an applicable treaty shall be

employed if available and if the treaty so requlres A ‘

The Hague Convenuon furnishes safeguards against the abridgment of rights of partxes
through inadequate notice. Amcle ‘15 provides for verification of actual notice or a
demonstration that process wis served by a method prescribed by the internal laws of the
foreign state before a default ;udgment may be entered. Article 16 of the Convention also
enables the ;udge to extend the time for appeal after judgment if the defendant shows a lack
of adequate notice either to defend or to appeal the judgment, or has disclosed a prima
facie case on the merits. :

The Hague Convention does not specify a time within which a foreign country’s
Central Authority must effect service, but Article 15 does provide that alternate methods
may be used if a Central Authority does not respond within six months. Generally, a Central
Authority can be expected to respond much more quickly than that limit might permit, but
there have been occasions when the signatory state was dilatory or refused to cooperate for
substantive reasons. In such cases, resort may be had to the provision set forth in
subdivision (f)(3).

Two minor changes in the text reflect the Hague Convention. First, the term "letter
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of request" has been added. Although these words are synonymous with "letter rogatory,"
"letter of request" is preferred in modern usage. The provision should not be interpreted
to authorize use of a letter of request when there is in fact no treaty obligation on the
receiving country to honor such a request from this country or when the United States does
not extend diplomatic recognition to the foreign nation. Second, the passage formerly found

in subdivision (i)(1)(B), "when service in either case is reasonably calculated to give actual
notice," has been relocated.

Paragraph (2) provides alternative methods for use when internationally agreed
methods are not intended to be exclusive, or where there is no international agreement
applicable. It contains most of the language formerly set forth in subdivision (i) of the rule.
Service by methods that would violate foreign law is not generally authorized.
Subparagraphs (A) and (B) prescribe the more appropriate methods for conforming to local

practice or using a local authority. Subparagraph (C) prescribes other methods authorized
by the former rule. ‘ -

Paragraph (3) authorizes the court to approve other methods of service not prohibited
by international agreements in specified circumstances. In approving exceptional service in
urgent circumstances, the paragraph tracks the text of the Hague Convention. Other
circumstances that might justify the use of additional methods include the failure of the
foreign country’s Central Authority to effect service within the six-month period provided
by the Convention, or the refusal of the Central Authority to serve a complaint seeking
punitive damages or to-enforce the antitrust laws of the United States. In such cases, the
court shall direct the method of service and may approve means that are not explicitly
authorized by international agreement or indeed that are contrary to foreign law provided
they are not prohibited by international agreement. Inasmuch as our Constitution requires
that reasonable notice be given, an earnest effort should be made to devise a method of
communication that is consistent with due process and minimizes offense to foreign law.
A court may in some instances specially authorize use of ordinary mail. Cf. Levin v. Ruby
Trading Corp,, 248 F. Supp. 537 (S.D.N.Y: 1965). -

Subdivision (g). This subdivision retains the text of former subdivision (d)(2).
Provision is made for service upon an infant or incompetent person in a foreign country.

Subdivision (h). This subdivision retains the text of former subdivision (d)(3), with
changes reflecting those made in subdivision (e). It also contains the provisions for service
on a corporation or assqciation in a foreign country, as formerly found in subdivision (i).

Frequent use should be made of the Notice and Request procedure set forth in
subdivision (d) in actions against corporations. Care must be taken, however, to address the
request to an individual officer or authorized agent of the corporation. It is not effective

use of the Notice and Request procedure if the mail is sent undirected to the mail room of
the organization. :

Subdivision (i). This subdivision retains much of the text of former subdivisions (d)(4)
and (d)(5). Paragraph (1) provides for service of a summons on the United States; it
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amends former subdivision (d)(4) to permit the United States attorney to be served by
registered or certified mail. The rule does not authorize the use of the Notice and Request
procedure of revised subdivision (d) when the United States is the defendant. To assure
proper handling of mail in the Umted States attorney’s office, the authorized mail service

must be specifically addressed to the, pml process clerk of the- ofﬁce of the Umted States
Attorney R T

Paragraph (2) replaces former subdivision (d)(5). Paragraph (3) saves the plamtlff
from the hazard of losing a substantive right because of failure to comply with the complex
reqmrements of muluple service under this subdivision. That risk has proved to be more
than nominal, -E.g., . Whale v. United §tate§, 792 F.2d 951 (Sth Cir. 1986) This provision
should be read m connecuon with the provisions of subdivision (c) of; /Rule: 1S to preclude
the loss. of substarmve nghts against the United. States or its agencies, corporatlons or

ofﬁcers resultmg frorn a plamnffs failure to correctly 1dent1fy and serve all; the personSwwho
should be' named or served. o

Subdivision (j). This subdivision retains the text of former subdivision (d)(6) without
material change. The waiver-of-service provision is also inapplicable to actions against
governments subject to service pursuant to this subdivision.

The revision adds a new paragraph (1) referring to the statute governing service of a
summons on a foreign state and its political subdivisions, agencies, and instrumentalities, the

Forelgn Soverelgn Immunities Act of 1976, 28 U.S.C. § 1608. The caption of the subdivision
reﬂects that, change ‘

Subdivision (k). This subdivision replaces the former subdivision (f), with no change
in the title. Paragraph (1) retains the substance of the former rule in explicitly authorizing
the exercrse of personal ]UYISdlCthII over persons who can be reached under state long-arm
law, the "100-mile bulge" provision added in 1963, or the federal interpleader act.
Paragraph (1)(D) is new, but merely calls attention to federal leglslatron that may provide
for nationwide or even world-wide service of process in cases arising under particular federal
laws. Congress has provided for nationwide service of process and full exercise of territorial
]unsdrcnon by all district courts with respect to specified federal actions. See 1 R. Casad,
Jurisdiction in Civil Actions (2d Ed.) chap. 5 (1991).

Paragraph (2) is new. It authorizes the exercise of territorial jurisdiction over the
person of any defendant against whom is made a claim arising under any federal law if that
person is subject to personal jurisdiction in no state. This addition is a companion to the
amendments made in revised subdivisions (e) and (f).

This paragraph corrects a gap in the enforcement of federal law. Under the former
rule, a problem was presented when the defendant was a non-resident of the United States
having ‘contacts with the United States sufficient to justify the application of United States
law and to satisfy federal standards of forum selection, but having insufficient contact with
any smgle state to support jurisdiction under state long-arm legislation or meet the
requlrements of the Fourteenth Amendment limitation on state court territorial jurisdiction.
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In such cases, the defendant was shielded from the enforcement of federal law by the
fortuity of a favorable limitation on the power of state courts, which was incorporated into
the federal practice by the former rule. In this respect, the revision responds to the

.suggestion of the Supreme Court made in Omni Capital Int’l v. Rudolf Wolff & Co, Itd..

484 U.S. 97, 111 (1987).

There remain constitutional limitations on the exercise of territorial jurisdiction by
federal courts over persons outside the United States. These restrictions arise from the
Fifth Amendment rather than from the Fourteenth Amendment, which limits state-court
reach and which was incorporated into federal practice by the reference to state law in the

text of the former subdivision () that is deleted by this revision. The Fifth Amendment

requires that any defendant have affiliating contacts with the United States sufficient to
justify the exercise of personal jurisdiction over that party. Cf, Wells Fargo & Co. v, Wells
Fargo Express Co,, 556 F.2d 406, 418 (9th Cir. 1977). There also may be a further Fifth
Amendment constraint in that a plaintiff's forum selection might be so inconvenient to a
defendant that it would be a denial of "fair play and substantial justice” required by the due
process cl‘au”sc,. even though the defendant had significant affiliating contacts with the United
States. See DeJames v. ‘Magm’ﬁcent Carriers, 654 F.2d 280, 286 n.3 (3rd Cir.), cert. denied,
454 U.S. 1085 (1981). Compare World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286,
293-294'(1980); Insutance Corp. of Ireland v. Comphgnie des Bauxites de Guinee, 456 U.S.
694, 702-03 (1982); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476-78 (1985); Asahi
Metal Indus, v. Superior Courtiof Cal.. Solano County, 480 U.S. 102, 108-13 (1987). See
generally'R. Lysardi, Natia nwide Service of Process: Due Process Limitations on the Power
of the Sovereign, 33 Vill. L. Rev. 1 (1988). . : B

This provision does not affect the operation of federal venue legislation. See generally
28 U.S.C. § 1391. Nor does it affect the operation of federal law providing for the change
of venue. 28 U.S.C. §§ 1404, 1406, The availability of transfer for fairness and convenience
under § 1404 should preclude most conflicts between the full exercise of territorial

jurisdiction permitted by this rule and the Fifth Amendment requirement of “fair play and
substantial justice."

The district court should be especially scrupulous to protect aliens who reside in a
foreign country from forum selections so onerous that injustice could result. "[G]reat care
and reserve should be exercised when extending our notions of personal jurisdiction into the
international field." Asahi Metal Indus. v. Superior Court of Cal.. Solano County, 480 U.S.
102, 115 (1987), quoting United States v. First Nat'l City Bank. 379 U.S. 378, 404 (1965)
(Harlan, J., dissenting).

This narrow extension of the federal reach applies only if a claim is made against the
defendant under federal law. It does not establish personal jurisdiction if the only claims
are those arising under state law or the law of another country, even though there might be
diversity or alienage subject matter jurisdiction as to such claims. If, however, personal
jurisdiction is established under this paragraph with respect to a federal claim, then 28
US.C. § 1367(a) provides supplemental jurisdiction over related claims against that
defendant, subject to the court’s discretion to decline exercise of that jurisdiction under 28

25



Federal Rules of Civil Procedure

US.C. § 1367(c).

| .S_u_bdmmn__(u This subdivision assembles in one.place all the provisions of the
present rule bearing on proof of service. No matérial change in the rule is effected. The

provision that proof of service can be amended by leave of court is retained from the former

subdivision (h). See generally 4A Wright & Miller, Federal Practice and Procedure § 1132
(2d ed. 1987). | .

Subdivision (m). . This subdivision retains much of thc~ l‘anguzilgéq‘of “ the present
subdivision (j). \ o o

The new subdivision explicitly provides that the court shall allow additional time if
there is good cause for the plaintiff’s failure to effect service in the prescribed 120 days, and
authorizes the court to relieve a plaintiff of the consequences of an éppliqaﬁoq of this
subdivision even if there is no good cause shown. Such relief formerly was afforded in some
cases, par;ly in reliance on Rule 6(b). Relief may be justified, for example, if the applicable
statute of limitations would bar the refiled action, or if the defendant is evading service or
conceals a defect in attempted service. E.g;, Ditkof v. Owens-Illinois. Inc., 114 F.R.D. 104
(E.D. Mich.:1987). A specific instance of good cause is set forth in ‘pa‘ra”‘grapj}wxﬁ}(."g) of this
rule, ‘wh(ifch;‘provides for extensions if fxecessa:y to correct over%%ghts in compliance with the
requiremerits of multiple service in actions against the United States or its officers, agencies,
and corporations. The district court should ‘also-take care to protect p ro se plaintiffs from
consequences of confusion or delay' attending" the  resolution of ‘an in. fortha  pauperis
petition, ‘Contacts & Eyeglasses, 876 F.2d 596 (7th Cir. 1989),

Robinson v, America’s Best

iy

A TN

The 1983 revision of this subdivision referred to the "party on whose behalf such
service was required," rather than to the "plaintiff,” a term used generically elsewhere in this
rule to refer to any party initiating a claim against a person who is not a party to the action.
To simplify the text, the revision returns to the usual practice in the rule of referring simply

to the plaintiff even though its principles apply with equal force to defendants who may

assert claims against non-parties under Rules 13(h), 14, 19, 20, or 21.

Subdivision (n). This subdivision provides for in rem and quasi-in-rem jurisdiction.
Paragraph (1) incorporates any requirements of 28 U.S.C. § 1655 or similar provisions
bearing on seizures or liens. '

Paragraph (2) provides for other uses of quasi-in-rem jurisdiction but limits its use to
exigent circumstances. Provisional remedies may be employed as a means to secure
jurisdiction over the property of a defendant whose person is not within reach of the court,
but occasions for the use of this provision should be rare, as where the defendant is a
fugitive or assets are in imminent danger of disappearing. Until 1963, it was not possible
under Rule 4 to assert jurisdiction in a federal court over the property of a defendant not
personally served. The 1963 amendment to subdivision (e) authorized the use of state law
procedures authorizing seizures of assets as a basis for jurisdiction.” Given the liberal
availability of long-arm jurisdiction, the exercise of power quasi-in-rem has become almost
an anachronism. Circumstances too épare to affiliate the defendant to the forum state
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sufficiently to support long-arm jurisdiction over the defendant’s person are also inadequate

f ‘W\\ to support seizure of the defendant’s assets fortuitously found within the state. Shaffer v,
i Heitner, 433 U.S. 186 (1977).
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Rule 4.1 Service of Other Process
1 | {a) Generally. Process other than a summons as provided in Rule 4 or sitbpoena

2 as provided in Rule 45 shall be served by a United States marshal, a deputy United States

3 marshal, or a person specially appointed for that purpose, who shall make proof of service
4 as provided in Rule 4(1). The process may be served anywhere within the territorial limits
5 of the state in which the district court is located, and, when buthorized by a statute of the
6 United St-ates, beyond the territorial limits of that state.
7 (b) Enforcement of Orde;-s: Commitment for Civil Contempt. An order of civil
8 commitment of a person held to be in contempt of a decree or injunction issued to enforce
9 the laws of the United Stat_es may be served and enforced in_any district. Other orders in
10 civil contempt proceedings shall be served in the state in which the court issuing the order
11 10 be enforced is located or elsewhere within the United States if not more than 100 miles
12 from the place at which the order to be enforced was issued.

COMMITTEE NOTES

This is a new rule. Its purpose is to separate those few provisions of the former Rule
4 bearing on matters other than service of a summons to allow greater textual clarity in Rule
4. Subdivision (a) contains no new language.

Subdivision (b) replaces the final clause of the penultimate sentence of the former
subdivision 4(f), a clause added to the rule in 1963. The new rule provides for nationwide
service of orders of civil commitment enforcing decrees of injunctions issued to compel
compliance with federal law. The rule makes no change in the practice with respect to the

enforcement of injunctions or decrees not involving the enforcement of federally-created
rights. :

Service of process is not required to notify a party of a decree or injunction, or of an
order that the party show cause why that party should not be held in contempt of such an
order. With respect to a party who has once been served with a summons, the service of
the decree or injunction itself or of an order to show cause can be made pursuant to Rule
5. Thus, for example, an injunction may be served on a party through that person’s attorney.
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Chagas v, United States , 369 F.2d 643 (5th Cir. 1966). The same is true for service of an
order to show cause. Waffenschmidt v. Mackay, 763 F.2d 711 (5th Cir. 1985).

The new rule does not affect the reach of the court to impose criminal contempt
sanctions. Nationwide enforcement of federal decrees and injunctions is already available
with respect to criminal contempt: a federal court may effect the arrest of a criminal
contemnor anywhere in the United States, 28 U.S.C. § 3041, and a contemnor when arrested

- may be subject to removal to the district in which punishment may be imposed. Fed. R.

Crim. P. 40. Thus, the present law permits criminal, contempt enforcement against a
contemnor wherever that person may be found.

~ The effect of the revision is to providé a élisice of civil or criminal contempt sanctions
in those situations to which it applies. Contempt proceedings, whether civil or criminal,
must be brought in the court that-was allegedly defied by a contumacious act. Ex parte
Bradley, 74 U.S. 366 (1869). This is so even if the offensive conduct or inaction occurred
outside the district of the court in which the enforcement proceeding must be conducted.
E.g., McCourtney v, United States, 291 Fed. 497 (8th Cir.), cert. denied, 263 U.S. 714 (1923).
For this purpose, the rule as before does not distinguish between parties and other persons

- subject to contempt sanctions by reason of their relation or connection to parties.
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Rule §. Service and Filing of Pleadings and Other Papers.

1

2

10

11

12

: X ¥ %

(e)‘ Fxlmg w:th the Court Deﬁned The ﬁlmg of papers with the court as
requlred by these rules shall be made by ﬁlmg them w1th the clerk of the court, except
that the'judge may permit the papers to‘be‘ filed with the ]‘u(ﬂige,‘ ‘m‘wl‘n‘c‘h event the
judge shall note thereon the filing date endforthwith transmit them to the office of

the clerk.

distriet-eourt-provided-that the-rules-4 court may, by local rule, permit papers to be filed

by facsimile or other electronic_means if such means are authorized by and consistent
with standards established by the Judicial Confere\nce of the United States. The clerk
shall not refuse to accept for filing any paper presented for that purpose solely because

it is not presented in proper form as required by these rules or by any local rules or

practices.

COMMITTEE NOTES

This is a technical amendment, using the broader language of Rule 25 of the Federal

Rules of Appellate Procedure. The district court--and the bankruptcy court by virtue of a
cross-reference in Bankruptcy Rule 7005--can, by local rule, permit filing not only by
facsimile transmissions but also by other electronic mears, subject to standards approved
by the Judicial Conference. . :
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Rule 11. Signing of Pleadings, Motions, and Other Papers;

Regmsentatwns to Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper—ef-a—party

fepresented-by-en-attorney shall be signed by at least one attorney of record in the

attorney’s individual name, or, if the party is not represented by an attorney, shall be

signed by the pary.

eddress——FEach_paper shall state the signer’s address and_telephone number, if any.

Except when otherwise specifically provided by rule or statute, pleadings need not be

verified or accompanied-by afﬁdaﬁt.qhe—fﬁle—iﬂ—e%h&f—ﬁae—aveﬂm

aRSswer3pderaath-muct ha cusraame tay tha to ctimma af -t e
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H—&—pie&dmg—meﬁeﬂ—ef-eﬁhef-An unsigned paper is-net-sigred—it-shall be stricken
unless it-is-signed-promptly-after-the-omission of the signarure is corrected prompuly after

being called to the attention of the-pleader-er-movant attomney or party.

b) Representatwns to Court. —Lf—&'?*ead*ﬂg—ﬂieﬁeiker—et‘hef-papeﬁsﬁglm

wiolgtion-ef thicrila tha amiirt s iR IIRa N te Ritintiua. cha ll IFRRBaca
CINTIULTCICTTIT OT lAuJ 1ux\', SN COTOT l’ uk’u«ll lllULl\.lll \v 2§ uyull 1T U"ll lllltlubl'\/’ JLIILLIX lllly\]w

31



26

27

28

29

30

31

32

33

34

35

36

38

39

40

41

42

43

44

P n
! ( /
Ul,:,,,‘;uJ g"'\;

e

Federal Rules of Civil Procedure

papef—me}udmg—a—mﬂseﬁ&bl&ﬁ&emey-s—fee- By s:gnm Dresentmg, or pursumz a

pleadm_g written. motion, or other paper filed with or submztted to the court, an attorney .

or unrepresenred party is certifying that to the best of the person’s knowledge, information_L

and belief. formed after an inquiry reasonable under the circumstances,--

(1) it is not being presented or maintained for any improper purpose, such

as to harass or to cause unnecessary delay or needless increase in the cost of
lifigation;

(2) the claims, defenses. and other legal contentions therein are warranted

by existing law or by a nonfrivolous argument for the extension, modification, or

reversal of existing law or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support or,

if specifically so identified, are likely to have evidentiary support after a reasonable

opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if

specifically so identified, are reasonably based on a lack of information or belief.

(c) Sanctions. If. after notice and a reasonable opportunity to respond, the court

determines that subdivision (b) has been violated, the court shall, subject to the conditions

stated below, impose an appropriate sanction upon the attorneys, law firms, or parties that

have violated subdivision (b) or are responsible for the violation.

(1) How Initiated.
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(A) By Motion. A motion for sanctions under this rule shall be made

separately from other motions or requests and shall describe the specific

conduct alleged to violate subdivision (b). It shall be served as provided in

Rule 5, but shall not be filed with or presented to the court unless, within 21

days_after service of the motion (or such other period as the court may

prescribe), the:challenged paper;.claim, defense, contention, allegation_or

denial is not withdrawn or appropriately corrected. If warranted, the court

may award to the party prevailing on the motion the reasonable expenses and

attorney’s fees incurred _in presenting or opposing the motion. __Absent

exceptional circumstances, a law firn shall be held jointly responsible for

violations committed by its partners, associates, and employees.

(B) On Court’s Initiative. On its own initiative, the court may enter an

order describing the specific conduct that appears to violate subdivision (b)

and directing an_attorney, law firm. or party to show cause why it has not

violated subdivision (b) with respect thereto.

(2) Nature of Sanction; Limitations. A sanction imposed for violation of this

rule shall be limited to what is sufficient to deter repetition of such conduct or

-

comparable conduct by others similarly situated. Subject to the Iimitation; in

subparagraphs (4) and (B), the sanction may consist of, or include, directives of a

nonmonetary nature, an order to pay a penalty into court, or, if imposed on motion

and warranted for effective deterrence, an order directing payment to the movant of

some or all of the reasonable attorneys’ fees and other expenses thcurred as a direct

result of the violation.

33



75

Y’

Federal Rules o Civil Procedure

68 (A4) Monetary sanction; may not be awarded against a represented

69 party for a violation of s;tbdivision (b)(2).

70 (B) Monetary sanction.g may not be au{arded on the court’s initiative

71 unless the court éssues its order to show cause before a voluntary dismissal or

72 settlement of the claims madg by or _against the party wl;ich is, or whose

73 aftomeys are, 10 be sanctioned.

74 (3) Order. Wher; imposing sanctions, the court shall describe the conduct
determined_to consritéte a _violation of this rule and explain the basis for the

76 sanction_imposed.

77 (d) __Inapplicability to Discovery. Subdivisions (a) through (c) of this rule do not

78 apply to disclosures and discovery requests, responses, objections, and motions that are

79 subject to t}zeprovisions of Rules 26 through 37.

COMMITTEE NOTES

Purpose of revision., This revision is intended to remedy problems that have arisen in
the interpretation and application of the 1983 revision of the rule. For empirical
examination of experience under the 1983 rule, see, e.g., New York State Bar Committee
on Federal Courts, Sanctions and Attorneys’ Fees (1987); T. Willging, The Rule 11
Sanctioning Process (1989); American Judicature Society, Report of the Third Circuit Task
Force on Federal Rule of Civil Procedure 11 (S. Burbank ed., 1989); E. Wiggins, T.
Willging, and D. Stienstra, Report on Rule 11 (Federal Judicial Center 1991). For book-
length analyses of the case law, see G. Joseph, Sanctions: The Federal Law of ngangn
Abuse (1989): G. Solovy, The Federal Law of Sanctions (1991); G. Vairo, Rule 1
Sanctions: Case Law Perspectives and Preventive Measures (1991).

The rule retains the principle that attorneys and pro se litigants have an obligation to
the court to refrain from conduct that frustrates the aims of Rule 1. The revision broadens
the scope of this obligation, but places greater constraints on the imposition of sanctions and
should reduce the number of motions for sanctions presented to the court. New subdivision
(d) removes from the ambit of this rule all discovery requests, responses, objections, and
motions subject to the provisions of Rule 26 through 37.

Subdivision (a). Retained in this subdivision are the provisions requiring signatures
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(”\ on pleadings, written motions, and other papers. Unsigned papers are to be received by the
<t Clerk, but then are to be stricken if the omission of the signature is not corrected promptly
 after being called to the attention of the attorney or pro se litigant. Correction can be made

by signing the paper on file or by submitting a duplicate that contains the signature. Subject

to the provisions of revised Rule 83(d), a court may require by local rule that papers contain

additional information regarding the parties or attorneys, such as telephone numbers to
facilitate facsimile transmissions. '

'

. The sentence in the former rule relating to the effect of answers under oath is no
longer needed and has been eliminated. The provision in the former rule that signing a
paper constitutes a certificate that it has been read by the:signer also has been eliminated
as unnecessary. The obligations imposed under subdivision (b) obviously require that a
pleading, written motion, or other paper be read before it is filed or submitted to the court.

Subdivisions (b) and (c). These subdivisions restate the.provisions requiring attorneys
and pro se litigants to conduct a reasonable inquiry into the law and facts before signing
pleadings, written motions, and other documents, and mandating sanctions for violation of
these obligations. The revision in part expands the responsibilities of litigants to the court,

. while providing greater constraints and flexibility in dealing with infractions of the rule. The
rule continues to require litigants to "stop-and-think" before initially making legal or factual
contentions. It also, however, emphasizes the duty of candor by subjecting litigants to
potential sanctions for pursuing positions after they are no longer tenable and by generally

Cm\ providing protection against sanctions if they withdraw or correct contentions after a

e potential violation is called to their attention. S |

i The ruleapplies only to assertions contained in papers filed with or submitted to'the
ih court. It does not cover matters arising for the first time during oral presentations to the
court, when counsel may make statements that would not have been made if there had been
o more time for study and reflection. However, a litigant’s obligations with respect to the
| contents of these papers are not measured solely as of the time they are filed with the court,
but include the continued advocacy of positions contained in those pleadings and motions
after learning that they cease to have any merit. For example, an attorney who during a
pretrial conference continues to insist on a claim or defense should be viewed as "pursuing”
that contention and would be subject to the obligations of subdivision (b) measured as of
that time. Similarly, if after a notice of removal is filed, a party urges in federal court the
allegations of a pleading filed in state court (whether as claims, defenses, or in disputes

regarding removal or remand), it would be viewed as "pursuing’--and hence certifying to the
district court under Rule 11--those allegations. -

The certification with respect to allegations and other factual contentions is revised in
recognition that sometimes a litigant may have good reason to believe that a fact is true or
false but may need discovery, formal or informal, from opposing parties or third persons to
gather and confirm the evidentiary basis for the allegation. Tolerance of factual contentions

. in initial pleadings by plaintiffs or defendants when specifically identified as made on
Qw‘ information and belief does not relieve litigants from the obligation to conduct an
! appropriate investigation into the facts that is reasonable under the circumstances; it is not
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a license to join parties, make claims, or present defenses without any factual basis or
justification. Moreover, if evidentiary support is not obtained after a reasonable opportunity
for further investigation or discovery, the party has a duty under the rule not to persist with
that contention. While the pleadings can be amended to sxgmfy the abandonment of an
allegauon or. clarm, less formal means should sufﬁce in most mrcumstances v

The certrﬁcatron is - that there is (or hkely will be) ewdentlary support“ for the
allegation, not that the party will prevail with respect to its contention regarding the fact.
That summary judgment is rendered against a party does not necessarily mean, for purposes

of this cernficatlon, that it had no ev1dermary support for its position. .On the other hand, .

if a party has ev1dence with respect to a contention that would suffice to defeat'a: motion

for summary Ju gment based thereon, it would have sufficient’, evrdentrary support" for
purposes of Rule‘ 1., R ‘ ‘

Denials of factual contentions involve somewhat different considerations. Often, of
course, a denial is premised upon the existence of evidence contradicting the alleged fact.
At other times a denial is perrru551ble because, after an appropriate investigation, a party
has no information concerning the matter or, indeed, has a reasonable basis for doubting
- the credibility of the only evidence relevant to the matter. A party should not deny an

allegation it knows to be true; but-it is not requrred simply because it lacks contradictory
evidence, to admlt an allegation that it believes is not true.

The changes in subdivisions (b)(3) and (b)(4) w1]1 serve to equahze the burden of the
rule upon plaintiffs and defendants, who under Rule 8(b) are in effect allowed to deny
allegations based on lack of information obtained in their initial investigation. If, after
further 1nvest1gat10n or dlscovery, a denial is no longer warranted, the defendant should not
per51st in  that denial. - It can be corrected by an amended answer, by informal
commumcanons orata pretnal conference.

Arguments for extensions, modifications, or reversals of existing law or for creation of
new law do not violate subdivision (b)(2) provided they are "nonfrivolous." This establishes
an objecuve standard intended to eliminate any "empty-head pure-heart" justification for
patentiy fnvolous arguments. However, the extent to which a lmgant has researched the
issues 'and found some support for its theories even in minority opinions, in law review
articles, or through consultanon with other attorneys should certainly be taken into account
in deterrmnmg whether paragraph (2) has been violated. Although arguments for a change

of law, are not, requu'ed to be specifically so identified, a contention that is so identified
should be v1ewed with greater tolerance under the rule. ‘

The court has available a variety of possible sanctions to impose for violations, such
as striking the offending paper; issuing an admonition, reprimand, or censure; requiring
participation in seminars or other educational programs; ordering a fine payable to the
court; referring’ the matter to disciplinary authorities (or, in the case of government
attomeys to the Attorney Genéral, Inspector General, or agency head), etc. See Manual

for Complex Litigation, Second, § 42.3. The rule does not attempt to enumerate the factors
a court should consider in decrdmg whether to order a sanction or what sanctions would be
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appropriate in the circumstances; but, for empbhasis, it does specifically note that a sanction
may be nonmonetary as well as monetary. Whether the improper conduct was willful, or
negligent; whether it was part of a pattern of activity, or an isolated event; whether it
infected the entire pleading, or only one particular count or defense; whether the person has
engaged in similar conduct in other litigation; whether it was intended to injure; what effect
it had on the litigation process in time or expense; whether the responsible person is trained
in the law; what amount, given the financial resources of the responsible person, is needed
to deter that person from repetition in the same case; what amount is needed to deter
similar activity by other litigants: all of these may,in a particular case be proper
considerations. The court has significant discretion in determining what sanctions to impose
for a violation, subject to the principle that the sanctions should not be more severe than
reasonably necessary to deter ‘rep‘etitio,rirzgqﬁf;s;g;he conduct by the offending person or
comparable conduct by similarly situated persons.

Since the purpose of Rule 11 sanctions is to deter rather than to compensate, the rule
provides that, if a monetary sanction is imposed, it should ordinarily be paid into court as
a penalty. However, there are occasions, particularly for (b)(1) violations, in which, for
effective deterrence, the court should direct not only that the person violating the rule make
a monetary payment, but also that some or all of this payment be made to those injured by
the violation. Accordingly, the rule authorizes the court, if requested in a motion and if so
warranted, to award attorney’s fees to another party. Any such award to another party,
however, should not exceed the expenses and attorneys’ fees for the services directly and
unavoidably caused by-the violation of the certification requirement. If, for example, a
wholly unsupportable count were included in a multi-count complaint or counterclaim for
the purpose of needlessly increasing the expense of litigation to an opposing party; any
award of expenses to the other party should be limited to those directly caused by inclusion
of the improper ‘count, and not those resulting from the filing of the complaint or answer
itself. The award should not provide compensation for services that could have been
avoided by an earlier disclosure of evidence or an earlier challenge to the grouridless claims
or defenses.- Moreover, partial reimbursement of fees may constitute.a sufficient deterrent
with respect to violations by persons having modest financial resources. In cases brought
under statutes providing for fees to be awarded to prevailing parties, the court should not
employ ‘cost-shifting under this rule in a manner that would be inconsistent with the
standards that govern the statutory award of fees, such as stated in Christiansburg Garment

Co. v. EEQC, 434 U.S. 412 (1978).

The sanction should be imposed on the persons--whether attorneys, law firms, or
parties—-who have violated the rule or who may be determined to be responsible for the
violation. The person signing, presenting, or advocating a document has a nondelegable
responsibility to the court, and in most situations will be the one who should be sanctioned
for a violation. Absent exceptional circumstances, a law firm is to be held also responsible
when, as a result of a motion under subdivision (c)(1)(A), one of its partners, associates, or
employees is determined to have violated the rule. - Since such a motion may.be filed only
if the offending paper is not withdrawn or corrected within 21 days after service of the
motion, it is appropriate that the law firm ordinarily be viewed as jointly responsible under
established principles of agency. This provision is designed to remove the restrictions of the
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former rule. Cf, Pavelic & L¢Flore v. Marve] Entertainment Group, 493 U.S. 120 (1989)

(1983 version of Rule 11 does not penmt sanctions agamst law firm of attorney signing .

groundless complamt)

The revision permits the court to consider whether other attorneys in the firm, co-

counsel, other'law firms, or the party 1tse1f should be held accountable for their part in.

causing a vrolauon ‘Whern appropnate the court ean make an additional i inquiry in order
to determine: whéther the 'sanction should be 1mposed on such. persons, firms, or partles
either in addmon to or in: unusual c1rcumstances‘ nst ead of the person actually makmg the
presentation .to the court.” For example suc i
involving'. govemm‘ ntal agenctes or other ins

substantial restrié¢tions on ‘the discretion of rndmdual attomeys employed by 1t

RS I

Sanctions that involve monetary awards (such as a fine or an award of attorney’s fees)
may not be imposed on a represented party for violations of subdivision (b)(Z) involving
frivolous contentions of law. Monetary responsibility for such violations is more properly
placed solely on the party’s attorneys. With this limitation, the rule should not be subject
to attack under the Rules Enabling Act. See erly v. Coastal Cor_p _US. (1992,
Business Guides, Inc. v. Chromatic Commumcatl 1S Enter Inc. (1991) This
restriction does not limit the court s power to, 1mpose sanctions or remedral orders that may
have collateral financial consequences upon a party, such as drsrmssal ofa clalm preclusion
of a defense ‘or preparatron of amended pleadmgs )

Exphcrt provision is made for litigants to be prov1ded notice of the alleged violation
and an opportunity to respond before sanctions are imposed. Whether the matter should
be decided, solely on the basis of written subrmssrons or should be scheduled for oral
argument (or, indeed, for evidentiary presentatton) will depend on the circumstances. If the
court 1rnposes a sanction, it miust, unless warved 1ndrcate its reasons in a written order or

on the record; the court should not ordmarﬂy have to explain its denial of a motion for

sanctions. ' Whether a violation has occurred and what sanctions to 1mpose for a violation
are matters committed to the dtscreuon of the tnal courtL accordingly, as under current law,
the standard for' appellate review of these decxstons will be for abuse of dtscretron See
Cooter & Gell v. Hartmarx Corp., 496 US. 384 (1990) (noting, however that, an abuse
would be established if the court based its ruhng on an erroneous view of the law.ior ona
clearly erroneous assessment of the evidence).

The revision leaves for resolution on a case—by-case basis, considering the particular
circumstances involved, the question as to when a motion for violation of Rule 11 should
be served and when, if filed, it should be decided. Ordinarily the motion should be served
promptly after the inappropriate paper is filed, and, if delayed too long, may be viewed as
untimely. - In other circumstances, it should not be served until the other party has had a
reasonable opportunity for discovery. Given the "safe harbor" provisions discussed below,

a party cannot delay serving its Rule 11 motton until conclusion of the case (or judicial
rejection of the offendmg contention).

Rule 11 motions should not be made or threatened for minor, inconsequential
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violations of the standards prescribed by subdivision (b). They should not be employed as
a discovery device or to test the legal sufficiency or efficacy of allegations in the pleadings;
other motions are available for those purposes. Nor should Rule 11 motions be prepared
to emphasize the merits of a party’s position, to extract an unjust settlement, to intimidate
an adversary into withdrawing contentions that are fairly debatable, to increase the costs of
litigation, to create a conflict of interest between attorney and client, or to seek disclosure
of matters otherwise protected by the attorney-client privilege or the work-product doctrine.
As under the prior rule, the court may defer its ruling (or its decision as to the identity of
the persons to be sanctioned) until final resolution of the case in order to reduce the
disruption created if a disclosure of attorney-client communications is needed to determine
whether a violation ‘oqcurred or to igqn;ifyfig;’heﬂg:i:ﬁerson responsible for the violation.

The rule provides that requests for sanctions must be made as a separate motion, i.e,,
not simply included as an additional prayer for relief contained in another motion. The
motion for sanctions is not, however, to be filed until at least. 21 days (or such other period
as the court may set) after being served. 1If, during this period, the alleged violation is
corrected, as by withdrawing some allegation or contention, the motion should not be
presented to the court. These provisions are intended to provide a type of “safe harbor"
against motions under Rule 11 in that a party will not be subject to sanctions on the basis
of another party’s motion unless, after receiving the motion, it refuses to withdraw that
position or to acknowledge candidly that it does not currently have evidence to support a
specified allegation. Under the former rule, parties Were‘sor‘n:‘;tj:nhirrrcs‘ »rggugtant torabandon
a questionable’ contention lest that be viewed as evidence of; a‘ingﬂ&tnp 1.0f Rule 11; under
the revision, the timely withdrawal of a contention will protect a party against a motion for
sanctions. ‘ -

To stress the seriousness of a motion for sanctions and to define precisely the conduct
claimed to violate the rule, the revision provides that the "safe harbor" period begins to run
only upon service of the motion. In most cases, however, counsel should be expected to give
informal notice to the other party, whether in person or by a telephone call or letter, of a
potential violation before proceeding to prepare and serve a Rule 11 motion.

As under former Rule 11, the filing of a motion for sanctions is itself subject to the
requirements of the rule and can lead to sanctions. However, service of a cross motion
under Rule 11 should rarely be needed since under the revision the court may award to the
person who prevails on a motion under Rule 11--whether the movant or the target of the

motion--reasonable expenses, including attorney’s fees, incurred in presenting or apposing
the motion.

The power of the court to act on its own initiative is retained, but with the condition
that this be done through a show cause order. This procedure provides the person with
notice and an opportunity to respond. The revision provides that a monetary sanction
imposed after a court-initiated show cause order be limited to a penalty payable to the court
and that it be imposed only if the show cause order is issued before any voluntary dismissal
or an agreement of the parties to settle the claims made by or against the litigant. Parties
settling a case should not be subsequently faced with an unexpected order from the court
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leading to monetary sanctions that might have affected their willingness to settle or
voluntarily dismiss a case. Since show cause orders will ordinarily be issued only in
situations that are akin to a contempt of court, the rule does not provide a safe harbor" to
a litigant for withdrawing a claim, defense, etc., after a show cause order has been issued
on the court’s own mmatwe Such correctxve acuon, however should be taken into account

decxdmg ‘what sanctioni to’ 1rnpose if, after’ cbnsrderanon of the lmgant s response, the
court concludes that a molanon has occurred - : "

has been added to accomphsh thlS result |

“n W ‘U N L Wi ‘5\ .

)actlon”authonzed under other rules or under 28
| US (1991) Chambers cautxons

| inally, it should be noted that Rule 11 does

not: ‘preclude a party from mhtratmg an mdébendem action for malicious prosecutlon or
abuse of process.
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Rule 12. Defenses and Objections—-When and How Presented—By Pleading or
Motion—-Motion for Judgment on the Pleadings

(a) When Presented.—

(1) Unless a different time is prescribed in a statute of the United States, aX

defendant shall serve an answer

{A)_within 20 days after:zbeing served with-the-serviee-of the summons

and complaint-upon-that-defendant, or

(B) if service of the summons has been timely waived on request under

Rule 4(d), within 60 davs after the date when the request for waiver was sent,

or within 90 days after that date if the defendant was addressed outside any

judicial district of the United States-exeept-wheft-serviee-is-ma de-under—rul

(2) A party served with a pleading staﬁng a cross-claim against that party
shall serve an answer thereto within 20 days after-the-service-upon—that-party
being served. The plaintiff shall serve a reply to a counterclaim in the answer
within 20 days after service of the answer, or, if a reply is ordered by the court,
within_ 20 days after service of the order, unless the order otherwise directs.—

(3) _The United Staies or an officer or agency thereof shall serve an
answer to the complaint or. to a cross-claim, or a reply to a counterclaim, within

60 days after the service upon the United States attorney of the pleading in

which the claim is asserted.

(4) _Unless a different time is fixed by court order, tThe service of a motion

41



22

24

25

26

27

28

29

30

O 4 9

Lty

Federal Rules o° Civil Procedure

permitted under this rule- alters these periods of time as follows—unless—e
(34) if the court denies the motion or postpones its disposition until
the trial on the merits, the responsive pleading shall be served within 10

days after notice of the court’s action; or
(2B) if the court grants a motion for a more definite statement, the
responsive pleading shall be served within 10 days after the service of the

more definite statement.

X X ¥ X X

COMMITTEE NOTES

Subdivision (a) is divided into paragraphs for greater clarity, and paragraph (1)(B) is
added to reflect amendments to Rule 4. Consistent with Rule 4(d)(3), a defendant that

timely waives service is allowed 60 days from the date the request was mailed in which to

respond to the complaint, with an additional 30 days afforded if the request was sent out of
the country. Service is timely waived if the waiver is returned within the time specified in
the request (30 days after the request was mailed, or 60 days if mailed out of the country)
and before being formally served with process. Sometimes a plaintiff may attempt to serve
a defendant with process while also sending the defendant a request for waiver of service;

if the defendant executes the waiver of service within the time specified and before being

served with process, it should have the longer time to respond afforded by waiving service.

The date of sending the request is to be inserted by the plaintiff on the face of the
request for waiver and on the waiver itself. This date is used to measure the return day for
the waiver form, so that the plaintiff can know on a day certain whether formal service of
process will be necessary; it is also a useful date to measure the time for answer when
service is waived. The defendant who returns the waiver is given additional time for answer
in order to assure that it loses nothing by waiving service of process.
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Rule 15. Amended and Supplemental Pleadings

1

2

(7S

10

11

12

13

14

15

16

17

18

19

20

21

22

(¢c) Relation Back of Amendménts. An amendment of a pleading relates back

to the date of the original pleading when

(1) relation back is permitted by the law that provides the statute of
limitations applicable to the action, or

(2) the claim or defense asserted in the amended pleading arose out of
the conduct, transaction, or occurrence set forth or attemnpted to be set forth iﬁ
the original pleading, or

(3) the amendment changes the party or the naming of the party against
whom a claim is asserted if the foregoing provision (2) is satisfied and, within the.
period provided by Rule 4(jm) for service of the summons and complaint, the
party to be brought in by amendment (A) has received such notice of the
ins;tution of the action that the party will not be prejudiced in maintaining a
defense on the merits, and (B) knew or should have known that, but for a
mistake concerning the identity of the proper party, the action would have been
brought against ;he party.

The delivery or mailing of process to the United States Attorney, or United
States Attorney’s designee, or the Attorney General of the United States, or an
agency or officer who would have been a proper defendant if named, satisfies the
requirement of subparagraphs (A) and (B) of this paragraph (3) with respect to
the United States or any agency or officer thereof to be brought into the action

as a defendant.
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COMMITTEE NOTES

The amendment conforms the cross reference to Rule 4 to the revision of that rule.
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Rule 16. Pretrial Conferences; Scheduling; Management

10
11
12
13
14
15
16
17
18
19
20
21

22

(b) Scheduling and Planning. Except in categories of actions exempted by
district court rule as inappropriate, the district judge, or a magistrate judge when

authorized by district court rule, shall, after receiving the report from the parties under

Rule 26(f) or after consulting with the attorneys for the parties and any unrepresented
parties; by a scheduling conference, telephone, mail, or other suitable means, enter a
scheduling order that limits thé time

(1) to join other parties and to amend the pleadings;

) to file—&ﬁ_é-heaf motions; and

(3) to complete discovery.
The scheduling order may also include

(4) _modifications of the times for disclosures under Rules 26(a) and 26(e)(1)

and of the exent of discovery to be permitted:

(45) the date or dates for conferences before trial, a final pretrial

conference, and trial; and
(56) any other matters appropriate in the circumstances of the case.
The order shall issue as soon as practicable but in no event more than 12090 days

after-filing-of-the-eomplaint the appearance of a defendant or, if earlier, more than 120

. days_after the complaint has been served on a defendant. A schedule shall not be

modified except upon_a showing of good cause and by leave of the district judge or,

when_authorized by local rule, by a magistrate judge-when-autherized-by-distriet-eourt
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() Subjects to-be-Biseussedfor Consideration at Pretrial Conferences. The
partieipants—adt any conference under this rule may—eonsider—and—take—aetion

consideration may be given,_and the court may take appropriate action, with respect to

(1) the formulation and simplification of the issues, including the
| elimination of frivolous claims or defenses;
(2) the necessity or desirability of amendments to the pleadings;
(3) the possibility of obtaining admissions of fact and of documents which
will avoid unnecessary proof, stipulations regarding the authenticity of
documents, and advance rulings from the court on the admissibility of evidence;

(4) the avoidance of unnecessary proof and of cumulative evidence, and

limitations or restrictions on the use of testimony under Rule 702 of the Federal

Rules of Evidence;

(5) _the appropriateness and timing of summary adjudication under Rule 56;

(6) the control and scheduling of discovery, including orders affecting

disclosures and discovery pursuant to Rule 26 and Rules 29 through 37: B

(87) the identificat. ~ of witnesses and documents, the need and schedule

for filing and exchanging pretrial briefs, and the date or dates for further

conferences and for trial;
(68) the-advisability of referring matters to a magistrate judge or master;

(79) the-possibility-ef-settlement erand the use of extrajudieial-special

procedures to reselve-assist in resolving the dispute when authorized by statute or

local rule;

(810) the form and substance of the pretrial order;
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(,m\ 46 (81D thehdisposition of pending motions;
\W 47 (102) the need for édopting special p?ocedures for managing potentially
: 48  difficult or protracted aciionsmhat may involve complex issues, multiple parties,
49 difficult legal questions, or unusual proof problems;
50 (13) an order for a separate trial pursuant to Rule 42(b) with respect to a
51 claim, counterclabﬁ: cross-claim, _or third-party élaim, or M‘th respect _to _any
52 particular issue in the case;
53 (14) an order directing a party or parties to present evidence early in the trial
54 with respect to a manageable issue that could on the evidencé, be the basis for a
55 judgment as a matter of law under Rule 50(a) or a iudgmen( on _partial findings
56 under Ruie S52(c);
iw\ 57 (15) an_order establishing a reasonable Mlimit on_.the time allowed for
;)"‘”“ 58 i presenting evidence; and a
59 E (136) such other matters as may eid—iafacilitate the just, speedy, and
60 inexpensive disposition of the action.
61 At least one of the attorneys for each party participating in any conference before trial
62 shall have authority to enter into stipulations and to make admissions regarding all
63 matters that the participants may reasonably anticipate may be discussed.__If
. 64 appropriate, the court may require that a_party or its representative be present_or
65 reasonably available by telephone in order 1o consider possible settlement of the dispute.
i
i COMMITTEE NOTES
™

o Subdivision (b). One purpose of this amendment is to provide a more appropriate
- deadline for the initial scheduling order required by the rule. The former rule directed that
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the order be entered within 120 days from the filing of the complaint.. This requirement has
created problems because Rule 4(m) allows 120 days for service and ordinarily at least one
defendant should be available to participate in the process of formulating the scheduling
order. The revision provides that the order is to be entered within 90 days after the date
a defendant first appears (whether by answer or by a motion under Rule 12) or, if earlier
(as'may occur in some actions against the Umted States), within 120 days after service of
the complaint on a defendant.. ‘The longer time provided by the revision is not intended to
encourage unnecessary delays i in entering the schedulmg order. Indeed in most cases the
order can and should. ‘be entered at a much earlrer date. Rather, the additional time is
intended to alleviate problems in multr-defendant cases and should ordmanly be adequate
to enable partrcrpatlon by all- defendants mmally named in the action. . |

New paragraph (4) has been added to highlight that it will frequently be desirable for
the scheduling order to include provisions relating to the timing of disclosures under Rule
26(a). While the initial disclosures required by Rule 26(a)(1) will ordinarily have been
made before entry of the scheduling order, the timing and sequence for disclosure of expert
testimony and of the witnesses and exhibits to be used at trial should be tailored to the
circumstances of the case and is a matter that should be considered at the initial scheduling
‘conference.  Similarly, the.scheduling order might contain provisions modifying the extent

of discovery (e.g., number and length of depositions) otherwise permitted under these rules
or by a local rule.

The report from the attorneys concerning their meeting and proposed discovery plan,
as required by revised Rule 26(f), should be submitted to the court before the scheduling
order is entered. Their proposals, particularly regarding matters on which they agree, should
be of substantial value to the court in setting the timing and limitations on discovery and
should reduce the time of the court needed to conduct a meaningful conference under Rule
16(b). As under the prior rule, while a scheduling order is mandated, a scheduling
conference is not. However, in view of the benefits to be derived from the litigants and a

judicial officer meeting in person, a Rule 16(b) conference should, to the extent practicable,
be held in all cases that will involve discovery.

This subdivision, as well as subdivision (c)(8), also is revised to reflect the new title,

of United States Magistrate Judges pursuant to the Judicial Improvements Act of 1990.

Subdivision (¢). The primary purposes of the changes in subdivision (c) are to call
attention to the opportunities for structuring of trial under Rules 42, 50, and 52 and to
eliminate questions that have occasionally been raised regarding the authority of the court
to make appropriate orders designed either to facilitate settlement or to provide for an
efficient and economical trial. The prefatory language of this subdivision is revised to clarify

the court’s power to enter appropriate orders at a conference notwithstanding the objection

of a party. Of course settlement is dependent upon agreement by the parties and, indeed,
a conference is most effective and productive when the parties participate in a spirit of
cooperation and mindful of their responsibilities under Rule 1.

Paragraph (4) is revised to clarify that in advance of trial the court may address the

.48
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need for, and possible limitations on, the use of expert testimony under Rule 702 of the
Federal Rules of Evidence. Even when proposed expert testimony might be admissible
under the standards of Rules 403 and 702 of the evidence rules, the court may preclude or
limit such testimony if the cost to the litigants~which may include the cost to adversaries of
securing testimony on the same subjects by other experts—-would be unduly expensive given
the needs of the case and the other evidence available at trial.

Paragraph (5) is added (and the remaining paragraphs renumbered) in recognition that
use of Rule 56 to avoid or reduce the scope of trial is a topic that can, and often should, be
considered at a pretrial conference. Renumbered paragraph (11) enables the court to rule
on pending motions for summary adjudication that are ripe for decision at the time of the
conference. Often, however, the potential. us¢,of Rule,56 is a matter that arises from
discussions during a conference. The court may then call for motions to be filed or, under
revised Rule 56(g)(3), enter a show cause order that initiates the process.

Paragraph (6) is added to emphasize that a major objective of pretrial conferences
should be to consider appropriate controls on the extent and timing of discovery. In many
cases the court should also specify the times and sequence for disclosure of written reports

from experts under revised Rule 26(a)(2)(B) and perhaps direct changes in the types of

experts from whom written reports are required. Consideration should also be given to

possible changes in the timing or form of the disclosure of trial witnesses and documents
under Rule 26(a)(3).

Paragraph (9) is revised to describe more accurately the various procedures that, in
addition to traditional settlement conferences, may be helpful in settling litigation. Even
if a case cannotimmediately be settled, the judge and attorneys can explore possible use of
alternative procedures such as mini-trials, summary jury trials, mediation, neutral evaluation,
and nonbinding arbitration that can lead to consensual resolution of the dispute without a
full trial on the merits. The rule acknowledges the presence of statutes and local rules or
plans that may authorize use of some of these procedures even when not agreed to by the
parties. See 28 U.S.C. §§ 473(a)(6), 473(b)(4), 651-68; Section 104(b)(2), Pub.L. 101-650.
The rule does not attempt to resolve questions as to the extent a court would be authorized
to require such proceedings as an exercise of its inherent powers.

The amendment of paragraph (9) should be read in conjunction with the sentence
added to the end of subdivision (c), authorizing the court to direct that, in appropriate cases,
a responsible representative of the parties be present or available by telephone during a
conference in order to discuss possible settlement of the case. The sentence refers to
participation by a party or its representative. Whether this would be the individual party,
an officer of a corporate party, a representative from an insurance carrier, or someone else

would depend on the circumstances. Particularly in litigation in which governmental

agencies or large amounts of money are involved, there may be no one with on-the-spot
settlement authority, and the most that should be expected is access to a person who would
have a major role in submitting a recommendation to the body or board with ultimate
decision-making responsibility. The selection of the appropriate representative should
ordinarily be left to the party and its counsel. Finally, it should be noted that the
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unwillingness of a party to be available,-even by telephone fora settlement conférence may
be a clear signal that the time and expense involved in pursuing settlement is likely to be
unproducttve and that personal pamcxpatlon by the parttes should not be required.

The explicit authorization in the rule to requrre personal participation in- the manner :

stated is not intended to limit the’ reasonable éxercise of the court’s inherent powers _e_gA
Heileman Brewin v h Qat 871 F.2d 648 (7th Cir. 1989), or its power
to require party participation’ under the Civil Justlce Reform Act of 1990. See “28 USC. §
473(b)(5). (civil Justlce expense and delay reducuon plans adopted by dlstnct Ourts may
include requrrement that representanves “with authonty to blnd [partles]

dlscussmns be: avallable dunng settlement conferences) o "f

New paragraphs (13) and (14) are added to call attention to the opportumtles for
structuring of trial under Rule 42 drid under revised Rules 50 and 52.

Paragraph (15) is also new. It supplements the power of the court to limit the extent
of evidence under Rules 403 and 611(a) of the Federal Rules of Evidence, which typically
would be invoked as a result of developments during. trial. Limits on the length of trial
established at a conference in advance of trial can provide the parties with a better
opportunity to determine priorities and exercise selectmty in presenting evidence than when
limits are imposed -during trial. . Any such limifs must be reasonable under the
circumstances, and ordinarily the court should impose them only after receiving appropriate
submissions from the parties outlining the nature of the testimony expected to be presented
through various witnesses, and the expected duration of direct and cross-examination.

50
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Rule 26. General Provisions Governing Discovery; Duty of Disclosure

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

Regquired Disclosures; Diseevery-Methods_to Discover Additional Matter.

(1) _Initial Disclosures.“*f Except to the extent otherwise stipulated or directed

by the court, a party shall without awaiting a discovery request, provide to other

parties:

(A) thename.and, if known, the address and telephone number of each

individual likely to have discoverable information relevant to disputed facts

alleged with_particularity _in_the pleadings, identifving the subjects of the
intormation,;

(B) a_copv of, or _a description by category and location of. all

documents, data compilations, and tangible things in the possession, custody,

or_control of the party that are relevant to disputed facts alleged with

particularity in the pleadings:

(C) a computation of any category of damages claimed by the disclosing

party, making available for inspectibn and copying as under Rule 34 the

documents _or other evidentiary material, not privileged or protected from

disclosure, on which such computation is based. including materials bearing

on the nature and_extent of injuries suffered: and

(D) for inspection and copying as under Rule 34 any insurance

agreement under which any person carrying on an insurance business may be

liable to satisfy part or all of a judgment which may be entered in the action

or to indemnify or reimburse for payments made 1o satisfy the judgment.

- Unless otherwise stipulated or. directed by the court, these disclosures shall be made
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at or within 10 days after the meeting of the parties under subdivision (f). A pany

.shall make its initial disclosures based on the infonnation then reasonably available

to it and

is not excused from making its disclosures because it has not fully

completed s investigation of the case or because it challenges the sufficiency of

another party’s disclosures or because another party has not made its disclosures.

(2) Disclosure of Expert Testimony.

(A) In_addition to the disclosures required by paragraph (1), a party

shall disclose to other parties the identity of any person who may be used at

trial to present evidence under Rules 702, 703 or 705 of the Federal Rules of

FEvidence.

(B) _Except _as otherwise stipulated or directed by the court, this

disclosure shall, with respect to a withess who is tjetained or specially employed

1o provide expert testimony in the case or whose duties as an emplovee of the

party regularly involve giving expert testimony, be accompanied by a written

report prepared and signed by the witness. The report shall contain a complete

statement of all opinions to be expressed and the basis and reasons therefor:

the data or other information considered by the witness in forming the

opinions; any exhibits to be used as a summary of or support for the opinions:

the qualifications of the witness, including a list of all publications authored

by the witness within the preceding ten years; the compensation to be paid for

the study and testimony; and a listing of any other cases in which the witness

has testified as an expert at trial or by deposition within the preceding four

€eqars.
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(C) These disclosures shall be made at the time.; and in the sequence

directed by the court. _In the absence of other directions from the court or

stipulation by the parties, the disclosures shall be made at least 90 days before

the trial date or the date the case is to be ready for tridl or, if the evidence is

intended splely to contradict or rebut evidence on the same subject matter

identified by another.party under.paragraph (2 )(B), within 30 days after the

disclosure made by the other party. The parties shall supplement these

disclosures when requ-ired under subdivision (e)(1).

(3) Pretrial Disclosures. In_addition to the disclosures required in the

preceding paragraphs, a party shall provide to other parties the following information

regarding the evidence that it may present at trial other than solely for impeachment ‘

PUrposes: —

(4) the name and, if not previously provided. the address and telephone

number of each witiess, Separately identifying those whom the party expects

to present and those whom the party may call if the need arises:

(B) the designation of those witnesses whose testimony is expected to be

presented by means of a deposition and. if not taken stenographically, a

transcript of the pertinent portions of the deposition testimony: and

(C) an appropriate identification of each document or other exhibit,

including summaries of other evidence, separately identifying those which the

party expects to offer and those which the party may offer if the need arises.

Unless othénvise directed by the court, these disclosures shall be made at least 30

days before tial. Within 14 days thereafter, unless a different time is specified by
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the court, a party may serve and file a list disclosing (i) any objections to the use

under Rule 32(a) of a deposition designated by another party under subparagraph

(B) 'and (it} any objection, together with the grounds therefor, that may be made to

the admissibility of materials identified under subparagraph (C). Objections not so

disclosed, other than objections under Rules 402 and 403 of the Federal Rules of

Evidence, shall be deemed waived unless excused by the court for good cause shown.

’(4) Form of Disclosures; Filing. Unless otherwise directed by order or local

rule, all disclosures under paragraphs (1) through (3) shall be made in writing,

signed, served._and promptly filed with the court.

(5) Methods to Discover Additional Matter. Parties may obtain discovery

by one or more of the following methods: depositions upon oral examination or

written questions; written interrogatories; production of documents or things or

permission to enter upon land or other property_ under Rule 34 or 45(a)(1)(C),

for inspection and other purposes; physical and mental examinations; and

requests for admission._Discovery at a place within a country having a treaty with

the United States applicable to the discoveryv must be conducted by methods

authorized by the treaty except ihat, if the court determines that those methods are

inadequate or inequitable, it may authorize other discovery methods not prohibited

by rhe’gtreagy. -

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court

in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not

privileged, which is relevant to the subject matter involved in the pending action,
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whether it relates to the claim or defense of the party seeking discovery or to the
claim or defense of any other party, including the existence, description, nature,
custody, condition, and location of any books, documents, or other tangible
things and the identity and.location of persons having knowledge of any -
discoverable matter. lt—is—not-a-ground-for-objection—that-tThe information
sought need not be will-be-inadmissible at the trial if the information sought

appears reasonably calculated to lead to the discovery of admissible evidence.

(2) Limitations. By order or by local rule, the court may alter the limits in

these rules on the number of depositions and interrogatories and may also limit the

length of depositions under Rule 30 and the number of requests under Rule 36. &

frequency or extent of use of the discovery methods set-forth-in-subdivision{(a)

otherwise permitted under these rules and by any local rule shall be limited by the

court if it determines that: (i) the discovery sought is unreasonably cumulative
or duplicative, or is obtainable from some other source that is more convenient,
less burdensome, or less expensive; (i) the party seeking discovery has had
ample opportunity by discovery in the action to obtain the information sought;

or (iﬁ)Meeveﬁ"iﬁ—Hﬂdﬁh‘-biﬂéeﬁseﬂi&ef-e*peﬂm the burden or expense of

the proposed discovery outweighs its likely benefit, taking into account the needs of

the case, the amount in controversy, limitations-on-the parties’ resources, ard-the

importance of the issues at stake in the litigation,_and_the importance of the

proposed_discovery in resolving the issues. The court may act upon its own

initiative after reasonable notice or pursuant to a motion under subdivision (o).




115

116

117

118

119 . -

120

121

122 £ xax
123 (4) Trial Preparation: Experts. Diseevery-of-faetsknownand-opinions
124
125
126
127
128
129
130
131

132

133

134

135 as—the—eourt—may—deem—appropriate——depose_any person who has been

136 identified -as an expert whose opinions may be presented at trial. If a report

137 ) from the expert is required under subdivision (a)(2)(B). the deposition shall O
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not be conducted until after the report is provided.

(B) A party may, through interrogatqries or by deposition, discover
facts known or opinions held by an expert who has been retained or
specially employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be called as a witness at
trial; only as provided in Rule:35(b) or upon a showing of exceptional
circumstances under which it is impracticable for the party seeking
discovery to obtain fécts or opinions on the same subject by other méans.

(C) Unless manifest injustice would result, (i) the court shall require
that the party ;eeking discovery pay the expert a reasonable fee for time
spent in responding to discovery under this subdivisions{b}4}A)ii}-and
b (4)(B)-ofthis—sule; and (ii) with respect to discovery obtained under
fe&peet—i;—éi»seevefy—ebfai—ﬁed-{méef—subdivision (b)(4)(B) of this rule the
court shall require; the party seeking discovery to pay the other party a fair
portion of the fees and expenses reasonably incurred by the latter party in
obtainihg facts and opinions from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. When a

party withholds information otherwise discoverable under these rules by claiming that

i is privileged or subject to protection as trial preparation material. the party shall

make the claim expressly and shall describe the nature of the documents,

communications, or things not produced or disclosed in a manner thar, without

_ revealing information uself privileged or protected, will enable other parties to assess
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the applicability of the privilege or protection.

(c) Protective Orders. Upon motion by a party or by the person from whom

discovery is sought, accompanied by a_certificate that the movant has in good faith

conferred or attempted to confer with other affected parties in an effort to resolve the

dispu!? without court action, and for good cause shown, the court in which the action
is pending or alternatively, on matters relating to a deposition, the court in the district
where the deposition is to be taken may make any order which justice requires to
protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following:
(1) that the disclosure or discovery not be had;
(2) that the disclosure or discovery may be had only on specified terms and
conditions, including a designation of the time or place;
(3) that the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery;
(4) that certain matters not be Ainquired into, or that the scope of the
disclosure or discovery be limited to certain matters;
(5) that discovery be conducted with no one present except persons
designated by the court; |
(6) that a deposition, after bein‘g sealed, be opened only by order of the
court;

(7) that a trade secret or other confidential research, development, or
commercial information not be diselesedrevealed or be diselosed-revealed only

ina deéignated way; and
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o 184 A (8) that the parties ;imultmeously file specified documents or information
185 enclosed in sealed envelopes to be opened as directed by the court.
186 If the motion for a protective order is denied in whole or in part, the court may,
187 on such terms and conditions as are just, order that any party or other person provide

188 or permit discovery. The provisions of Rule 37(a)(4) apply to the award of expenses

189 incurred in relation to the motion.

190 (d) Sequenee-and-Timing and Sequence of Discovery._Except when authorized
191 under these rules or by local ru)e, order, or agreement of the parties, a party may not seek
192 discovery from any source before the parties have met and conferred as required by
193 subdivision_(f). Unless the court upon motion, for the convenience of parties and
194 witnesses and in the interestg of justice, orders otherwise, methods of discovery may

(:: 195 be used in any sequence, and the fact that a party is conducting discovery, whether by

196 deposition or otherwise, shall not operate to delay any other party’s discovery.
197 (e) Supple—mentation of Disclosures and Résponses. A party who has made a
198 disclosure under subdivision (a) or responded to a request for discovery with a disclosure

199 or response-that-was-eomplete-when-made is under ro-g_ duty to supplement or correct

[ 200 the disclosure or response to include information thereafter acquired-exeept-asfollows

201 if ordered by the court or in the following circdmstances:
202 (1) A party is under a duty seasenably-to supplement-the-response-with
203 i i

204
7 205
206
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testimeny-_af appropriate intervals its disclosures under subdivision (a) if the party

leamns that in some material respect the information disclosed is incomplete or

incorrect_and _if the additional or corrective information has not otherwise been

made known to the other parties during the discovery process or in writing, With

respect to testimony of an expert from whom a report is required under subdivision

{a)(2)(B) the duty extends both to information contained in the report and to

information provided through a deposition of the expert, and any additions or other

changes to this information shall be disclosed by the time the party’s disclosures

under Rule 26(a)(3) are due.

(2) A party is under a duty seasonably to amend a prior response_fo an

. interrogatory, request for production, or request for admission if the party leams

some material respect incomplete or incorrect and if the additional or corrective

information _has rnot otherwise been made known 1o the other parties during the

discovery process or in writing.
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ades_ Except in actions

exempted by local rule or when otherwise ordered, the parties shall as soon as practicable

and in any event at least 14 days before a scheduling conference is held or a scheduling

order is due under Rule 16(b), meet to discuss the nature and basis of their claims and

defenses and the possibilities for a prompt settlement or resolution of the case, to make

or_arrange for the disclgsures required by subdivision (a)(1), and to develop a proposed

discovery plan. The plan shall indicate the parties’ views and proposals concermning:

(1) A-staternentof-the-issues-as-they-then-appearrwhat changes should be

made_in the timing, form, or requirement for disclosures under subdivision (a) or

local rule, including a statement as to when disclosures under subdivision (a)(1)

. were made orwill be made:

(2) A-—prepesed-plan—end-schedule—of-diseovery:the subjects on which

discovery may“be needed when discovery should be completed. and whether

discovery should be conducted in phases or be limited to or focused upon particular

. . ]
ssues;

R K)) —what changes

should be made in the limitations on discovery imposed under these rules or by local

rule, and what other limitations should be imposed; and

(4) Aany other pfepésed—orders-wi%h-fespeet—fe-d—iseevefy that should be

en;ered by the court under subdivision (c) or under Rule ld(‘b ) and (c).—and
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The attomeys of record and all unrepresented parties that have appeared in the case

are jointly responsible for arranging and being present or represented at the meeting, for

attempting in good faith to agree on the proposed discovery plan, and for submitting to the

court within 10 days after the meeting a written report outlining the plan. Feleowing-the

(g) Signing of Disclosures, Discovery Requests, Responses, and Objections.

(1) Evgrv disclosure made pursuant to subdivision (a)(l) or subdivision

(a}(3) shall be signed by at least one attorney of record in the attorney’s individual

name, whose address shall be stated. An unrepresented party shall sign the

disclosure and state the party’s address. The signature of the attorney or party

- constitutes a certification that to the best of the signer’s knowledge, information,_and
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belief, formed after a_reasonable inquiry, the disclosure is complete and correct as

of the time it is made.

(2) Everydiscovery request, fer-diseevery-er-response, or 7objecti0n thereto
made by a party represented by an attorney shall be signed by at least one

attorney of record in the attorney’s individual name, whose address shall be

shall sign

stated. An unrepresented party

f;‘;;‘;i:z‘» I A

the request, response, or objection and state the party’s address. The signature

of the attorney or party constitutes a certification-thet-the-signer-has—read-the
fequest-response;-or-objectionand that to the best of the signer’s knowledge,

information, and belief, formed after a reasonable inquiry, itthe request, response,

or objection is:

(34) consistent with these rules and warranted by existing law or a
good faith argument for the extension, modification, or reversal of existing
law;

(@B) not interposed for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of litigation;
and

(30) not unreasonable or unduly burdensome or exbensive, given the
needs of the case, the discovery already had in the case, the amount in
controversy, and the importance of the issues at stake in the litigation.

—If a request, response, or objection is not sighed, it shall be stricken unless it
is signed promptly after the omission is called to the attention of the party

making the request, response, or objection, and a party shall-not be obligated to
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take any action with respect to it until it is signed.

Q) If withour substantial justification a certification is made in violation of

the rule, the court; upon r‘notion‘o“r‘upo‘n its own initiative, shall impos;e upon the
person who made the ‘certiﬁca't"ion,‘ the party on \lavhose‘behalf the‘ disclosure,
request, response, or objecti:on'is made, or both, an appropriate sanction, which
may include an ofdér to pay thé amounf of the reasbnable expenses incurred

because of the violation, including a reasonable attorney’s fee.

COMMITTEE NOTES

Subdivision (a). Through the addition of paragraphs (1)-(4), this subdivision imposes
on parties a duty to disclose, without awaiting formal discovery requests, certain basic
information that is needed in most cases to prepare for trial or make an informed decision
about settlement. The rule requires all parties (1) early in the case to exchange information
regarding potential witnesses, documentary evidence, damages, and insurance, (2) at an
appropriate time during the discovery period to identify expert witnesses and provide a
detailed written statement of the testimony that may be offered at trial through specially
retained experts, and (3), as the trial date approaches, to identify the particular evidence
that may be offered at trial. The enumeration in Rule 26(a) of items to be disclosed does
not prevent a court from requiring by order or local rule that the parties disclose additional
information without a discovery request. Nor are parties precluded from using traditional
discovery methods to obtain further information regarding these matters, as for example
asking an expert during a deposition about testimony given in other litigation beyond the
four-year period specified in Rule 26(a)(2)(B).

A major purpose of the revision is to accelerate the exchange of basic information
about the case and to eliminate the paper work involved in requesting such information, and
the rule should be applied in a manner to achieve those objectives. The concepts of
imposing a duty of disclosure were set forth in Brazil, The Adversary Character of Civil
Discovery: A Critique and Proposals for Change, 31 Vand. L. Rev. 1348 (1978), and

Schwarzer, The Federal Rules, the Adversary Process. and Discovery Reform, 50 U. Pitt.
L. Rev. 703, 721-23 (1989).

The rule is based upon the experience of district courts that have required disclosure
of some of this information through local rules, court-approved standard interrogatories, and
standing orders. Most have required pretrial disclosure of the kind of information described
in Rule 26(a)(3). Many have required written reports from experts containing information
like that specified in Rule 26(a)(2)(B). While far more limited, the experience of the few
- ‘state and federal courts that have required pre-discovery exchange of core information such
as is contemplated in Rule 26(a)(1) indicates that savings in time and expense can be
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for this exchange and if a judge supports the process, as by using the results to guide further
proceedings in the case. Courts in Canada and the United Kingdom have for many years
required disclosure of certain information without awaiting a request from an adversary.

achieved, pafticularly if the litigants meet and discuss the issues in the case as a predicate

Paragraph (1), As 'the functional équivaleni of couri-drdered ‘inte\rrogatories, this
paragraph requires early disclosure, without need for any request, of four types of
information that have been customarily secured early in litigation through formal discovery.

“The introductory clause permits the court, by local rule, to exémpt all or particular types of

cases from these disclosure requirement or to modify the nature of the information to be
disclosed. It is expected that courts would;:for .example;.exempt cases like Social Security
reviews and government collection cases in which discovery would not be appropriate or
would be unlikely. By order the court may eliminate or modify the disclosure requirements
in a particular case, and similarly the Pparties, unless precluded by order or local rule, can
stipulate to elimination or modification of the requirements for that case. The disclosure
obligations specified in paragraph (1) will not be appropriate for all cases, and it is expected
that changes in these ‘obligations will be made by the court 'or parties when the
circumstances warrant. |

Authorization of these local variations is, in large measure, included in order to
accommodate to the Civil Justice Reform Act of 1990, which implicitly directs districts to
experiment during the study period with differing procedures to reduce the time and expense
of civil litigation. The civil justice. delay and expense reduction plans-adopted by the courts
under the Act -differ as to the type, form, and timing of disclosures -required. Section
105(c)(1) of the Act calls for a report by the Judicial Conference to Congress by December
31, 1995, comparing experience. in twenty of these courts; and section 105(c)(2)(B)
contemplates that some changes in the Rules may then be needed. While these studies may
indicate the desirability of further changes in Rule 26(a)(1), these changes probably could
not become effective before December 1998 at the earliest. In the meantime, the present
revision puts'in place a series of disclosure obligations that, unless a court acts affirmatively
to impose other requirements or indeed to reject all such requirements for the present, are

designed to eliminate certain discovery, help focus the -discovery that is needed, and

facilitate preparation for trial or settlement,

Subparagraph (A) requires identification of all persons who, based on the investigation
conducted thus far; are likely to have discoverable information relevant to the factual
disputes between the parties. All persons with such information should be disclosed,
whether or not their testimony will be supportive of the position of the disclosing party. As
officers of the court, counsel are expected to disclose the identity of those persons who may
be used by them as witnesses or who, if their potential testimony were known, might
reasonably be expected to be deposed or called as a witness by any of the other parties.
Indicating briefly the general topics on which such persons have information should not be

burdensome, and will assist other parties in deciding which depositions will actually be
needed. ' |

Subparagraph (B) is included as a substitute for the inquiries routinely made about the

65



Y

()
“Federal Rules of Civil Procedure

existence and locatton of documents and other tangible things in the possession, custody, or
control of the dtsclosmg party. Although, unlike subdivision (a)(3)(C), an itemized listing

of each exhibit is not required, the disclosure should describe and categorize, to the extent

identified during the initial investigation, the nature and location of potentially relevant

documents and records, including: computertzed data and other electronically-recorded

information, sufficiéntly to enable opposing parties (1) to make an informed decision
concerning which documents might need to be examined, at least 1mt1ally, and 2) to frame
their, document requests in a: manner‘ hkely to avoid squabbles resultmg from the. wordmg
of the,, requ‘ .1 AS wuhﬂ potentral mtnesses the requtrement for dtsclosure of documents

Unhke subparagraphs (C) and (D) subparagraph (B) does not require producttou of
-any documeuts ;, Of ‘course, in cases involving few documents a disclosing party may prefer
to prov1de copies of the documents rather than describe them, and the rule i is vs‘hrtten to
afford this option to ithe disclosing party. If, as will be more typtcal ortly the descrrptto“n is
prowded the, other parties are expected to obtain the documents desrred‘ by proceedmg
under Rule 34 or through informal requests. The- drsclosmg party 'does ot, by descnbmg
documents under subparagraph (B), waive its right to object to productitn’on’the basis of
privilege or work product protection, or to assert that the documents are not sufﬁcxently
relevant to. justify the burden or expense of production. -

The lmtlal disclosure requirements of subparagraphs (A) and (B) are ‘limited to
1dent1ﬁcatton of potentral evidence "relevant to disputed facts alleged with panlculanty in
the pleadmgs There is no need for a party to identify potential evidence with; respect to
allegatlons that are- admitted. Broad, vague, and conclusory allegations sometimes tolerated
in nottce pleadmg-—for example, the assertion that a product with many component parts is
defectrve in" some unspec1f1ed manner--should not impose upon responding partles the
obhgatlon at that point to search for and identify all persons possibly mvolved in, or all
documents affecting, the design, manufacture, and assembly of the product. The greater the
specificity and clarity of the allegations in the pleadings, the more complete should be the
listing of potential witnesses and types of documentary evidence. Although paragraphs
(1)(A) and (1)(B) by their terms refer to the factual disputes defined in the ple dmgs the
rule contemplates that these issues would be informally refined and clarified wdunng the
meeting of the parties under subdivision (f) and that the disclosure obhganons would be
adjusted in the-light of these discussions. The disclosure requirements should, .in short, be
applied s thh common sense in light of the principles of Rule 1, keeping in mind the sahitary
purposes that the rule is intended to accomplish. The httgants should not mdulge in
gamesmanshlp with; respect to the disclosure obltgattons

Subparagraph (C) imposes a burden of disclosure that includes the functtonal
equivalent of a standing Request for Production under Rule 34. A party claiming damages
or other monetary relief ; must, in addition to disclosing the calculation of such damages,

make available the supporting documents for inspection and copying as if a request for such -

materials had been made under Rule 34. This obligation applies only with respect ‘to
documents then reasonably available to it and not privileged or protected as work product.
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Likewise, a party would not be expected to provide a calculation of damages which, as in

many patent infringement actions, depends on information in the possession of another party
Or person. |

Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability
insurance policies be made available for inspection and copying.. The last two sentences of
that subdivision have been omitted as unnecessary, not to signify*any“change of law. The
disclosure of insurance information does not thereby render such information admissible in
evidence. See Rule 411, Federal Rules of Evidence. Nor does subparagraph (D) require
disclosure of applications for insurance, though in particular cases such information may be
discoverable in accordance with revised subdivision (a)(5). - ‘

Unless the court directs a different time, the disclosures required by subdivision (a)(1)
are to be made at or within 10 days after the meeting of the ‘parties under subdivision ().
One of the purposes of this meeting is to refine the factual disputes with respect to which
disclosures should be made under paragraphs (1)(A) and (1)(B), particularly if an answer
has not been filed by a defendant, or, indeed; to afford the parties an opportunity to modify
by stipulation these obligations. The time of this meeting is generally left to the parties
provided it is held at least 14 days before a scheduling conference is held or before a
scheduling order is due under Rule 16(b). In cases in which no scheduling conference is
held, this will mean that the meeting must be held within 75 days after a defendant has first
appeared in the case.© = o

Before making its disclosures, a party has the obligation under.subdivision (1) to
make an inquiry into the facts ‘of the case. The rule does not demand an exhaustive
investigation at this stage of the case, but one that is reasonable under the circumstances,
focusing on the facts that are alleged with particularity in the pleadings. As provided in the
last sentence of subdivision (a)(1), a party is not excused from the duty of disclosure merely
because its investigation is incomplete. The party should make its initial disclosures based
on the pleadings and the information then reasonably available to it. As its investigation
continues and as the issues in the pleadings are clarified, it should supplement its disclosures
as required by subdivision (e)(1). A party is not relieved from its obligation of disclosure

merely because another party has not made its disclosures or has made an inadequate
disclosure. ’

Paragraph (2). This paragraph imposes an additional duty to disclose information
regarding expert testimony sufficiently in advance of trial that opposing parties have a
reasonable opportunity to prepare for effective cross examination and perhaps arrange for
expert testimony from other witnesses. Normally the court should prescribe a time for these
disclosures in a scheduling order under Rule 16(b), and in most cases the party with the
burden of proof on an issue should disclose its expert testimony on that issue before other
parties are required to make their disclosures with respect to that issue. In the absence of
such a direction, the disclosures are to be made by all parties at least 90 days before the
trial date or the date by which the case is to be ready for trial, except that an additional 30
days is allowed (unless the court specifies another time) for disclosure of expert testimony
to be used solely to contradict or rebut the testimony that may be presented by another
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party’s expert. For a discussion of procedures that have been used to enhance the reliability

of expert testrmony, see M. Graham, Egpgn }ylmgss Testimony and the Federal Rules of |
Evi i

1986 U, Il L. Rev, 90.

Paragraph (2)(B) requires that persons retained or specially employed to prov1de
expert testimony, or whose duties as an employee of the party regularly involve the giving
of expert testxrnony, must prepare a detaﬂed and complete ‘written report, stating the
testlmony the thness 1s expected to present dunng direct ‘examination, together with the
reasons therefor“‘ The mformatlon dlsclosed under the former rule in answering
mterrogatones about ‘the “substance” of expert te;
vague that it rarely dlspensed with the need (
help in preparing for a deposmon of the

d epose hee xpert and ofteri was even of little
‘ess ‘Revised Rule 37(c)(1) and revised Rule
: tlve for‘full dlsclosure' narneiy, that

in, a rnanner that reflects the

testrmony to be 1'by ‘the witness an ust_b 51gned by the witness.
o i T R “7‘7“4“!\’“\ i

1y

‘ o‘dlsclose the data and other mformatlon consxdered by the expert and
any exhibits of chérts that sumimarize or support the e expert s opinions. Given this obligation
of disclosure, litigants should no longer be. able to argue that materials furnished to their
experts to be used in formmg their oprmons~-whether or not ultimately relied upon by the

expert--are prml &ed or. other\mse protected frorn disclosure when such persons are
testlfymg or beﬂag‘ :deposed r

Revised subdivision (b)(3)(A) authorrzes the deposmon of expert witnesses. Since
depositions of experts required to prepare a written report may be taken only after the
report has beer served, the length of the deposition of such experts should be reduced, and
in many " cages the report may eliminate the need for a deposition. Revised subdivision
(e)(1) requ;res drsclosure of any material changes made in the opinions of an expert from
whom a report is requrred whether the changes are in the written report or in testimony
given at a deposition.

For convenience, this rule and revised Rule 30 continue to use the term "expert" to
refer to those persons who will testify under Rule 702 of the Federal Rules of Evidence with
respect to scientific, technical, and other specialized matters. The requirement of a written
report in paragraph (2)(B), however, applies only to those experts who are retained or
specially employed to provide such testimony in the case or whose duties as an employee
of a party regularly involve the giving of such testimony. A treating physician, for example,
can be deposed or called to testify at trial without any requirement for a written report. By
local rule, order, or written stipulation, the requirement of a written report may be waived

for particular experts or imposed upon additional persons who will provide opinions under
Rule 702 B A ‘
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- Paragraph (3), This paragraph imposes an additional duty to disclose, without any
request, information customarily needed in final preparation for trial. These disclosures are
to be made in accordance with schedules adopted by the court under Rule 16(b) or by
special order. If no such schedule is directed by the court, the disclosures are to be made
at least 30 days before commencement of the trial. By its terms, rule 26(a)(3) does not
require disclosure of evidence to be used solely for impeachment purposes; however,
disclosure of such evidence--as well as other items relating to conduct of trial--may be
required by local rule or a pretrial order. '

Subparagraph (A) requires the parties to designate the persons whose testimony they
may present as substantive evidence at trial, whether in person or by deposition. Those who
will probably be called as witnesses shotild be listed separately from those who are not likely
to be called but who are being listed in order to preserve the right to do so if needed

-because cf developments during trial, -Revised Rule 37(c)(1) provides that only persons so

listed may be used at trial to present substantive evidence. This restriction does not apply
unless the omission was "without substantial justification” and hence would not bar an
unlisted witness if the need for such testimony is based upon developments durirg trial that
could not reasonably have been anticipated—-e.g., a change of testimony.

Listing a witness does not obligate the party to secure the attehdance of the person
at trial, but should ‘preclude the party from objecting if the person is called to testify by
another party who'did not list the person as a witness.

- Subparagraph (B) requires the party to indicate which of these potential witnesses will
be presented by deposition at trial. A party expecting to use at trial a deposition not
recorded by stenographic means is required by revised Rule 32 to provide the court with a
transcript of the pertinent portions of such depositions. This rule requires that copies of the
transcript of a nonstenographic deposition be provided to other parties in advance of trial
for verification, an obvious concern since counsel often utilize their own personnel to
prepare transcripts from audio or video tapes. By order or local rule, the court may require
that parties designate the particular portions of stenographic depositions to be used at trial.

Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be
offered in liew of other documentary evidence or to be used as an aid in understanding such
evidence), that may be offered as substantive evidence. The rule requires a separate listing
of each such exhibit, though it should permit voluminous items of a similar or standardized
character to be described by meaningful categories. For example, unless the court has
otherwise directed, a series of vouchers might be shown collectively as a single exhibit with
their starting and ending dates. As with witnesses, the exhibits that will probably be offered
are to be listed separately from those which are unlikely to be offered but which are listed
in order to preserve the right to do so if needed because of developments during trial.
Under revised Rule 37(c)(1) the court can permit use of unlisted documents the need for
which could not reasonably have been anticipated in advance of trial.

Upon receipt of ‘t‘h"ese final pretrial disclosures, .other parties have 14 days (unless a
different time is specified by the court) to disclose any objections they wish to preserve to
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the usability of the deposition testimony or to the admissibility of the documentary evidence

(other than under Rules 402 and 403 of the Federal Rules of Evidence). Similar provisions . -

have become commonplace either in pretrial orders or by local rules, and significantly

expedxte the presentation of evidence at trial, as well as ehrmnate the need to have available

thnesses to provide “foundation” testlmony for most items of documentary ev1dence. The

hstmg of a potentxal objection does not constxtute thet makmg of that objectlon or require .

the court to rule on the. objectlo'

objectxon when and as appropnate ‘durmg trtalm The court rnay, however, elect to treat'the

listing as a motion "in limine" and rule upon the objecnons in advance of trial to the extent
appropnate.

The time specxﬁed in the rule for the final pretnal dlsclosures is relattvely close to the
trial date.‘*u The objective is to ehmmate the time and .expense in making these disclosures
Tice énd objections in those cases that settle shortly before trial, while affording a
xrrte for final preparatton for trtal in those cases that do not settle. In many
11l be‘ desxrable for the court ina schedulmg or pretrial order to set an, earlier time

ures .of ev1dence and prov;de more tlme for disclosing potentral obJecttons,

aragzaph (4). This paragraph prescribes the form of disclosures. A signed written
statement is required, remmdmg the parties ; and counsel of the solemmty of the obligations
1rnposed and the. 51gnature on the mmal or pretnal disclosure is a certification under
subdmsmn (g)(1) that it is. complete and correct as of the time when made.. Consistent with
Rule’ S(d) these disclosures are to be filed with the court unless otherwise directed. It is
ant1c1pated that many courts will direct that expert reports required under*paragraph (2)(B)
not be ﬁled unt11 needed in connection with a motion or for trial.

aragraph (5). Language i is added to this paragraph to reflect a policy of balanced
accommodatlon to intérnational agreements bearing on methods of discovery. Cf. Société
Nattonale‘}lndustn‘elle Aéros atiale v. United .States District Court
Although"“such treatles typrcally do not preclude the use of Rules 26-37 to secure
informa:ion from persons in other countries, attorneys and judges should be cognizant of the
adver‘se uﬁ‘pact upon intérnational relations of unduly intrusive discovery methods that
offend the sensxbxhttes of those governing other countries. See generally J. Weis, The
Federal Ruleésa nd the Hague Conventions; Concerns of Conformity and Comity, 50 U. Pitt.
L. Re R, V. 9@3 (%989) E. Alley & D. Prescott Recent Developments in the Umted States
. the ’H dence Conventron, 2 Leiden J. Int’l Law 19 (1989). If certain methods
SCOVer "hav e been approved for international use, positive “international relations
11‘" e that th’ se. methods be preferred, and that ordinarily other methods should not be
loyed'i ’ dls ;very; at! places in foreign countries, at least if the approved methods are

Q ] ‘peﬂt the peed of the litigant for timely access to the information.

The new provrslon applies only w1th respect to discovery sought to be conducted within
a couhtrv that has an apphcable convention or treaty with the United States. It does not
cover discovery requests that a party subject to the power of the court provide in the United
. States (such .as by. answermg interrogatories,. appearing at a .deposition, or producing
documents ’for mspectxon in this country) information that may be located abroad or derived
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from materials located abroad. Nevertheless, in such situations, although not governed by
the amendment to Rule 26(a)(S), the court should consider, as part of its obligation to
prevent discovery abuses involving foreign litigants, the availability and practicality of

discovery through convention methods. See Soci ionale Industrielle Aér iale v

United States District Court, 482 U.S. 522 (1987). Likewise, the court should consider the

géngral principles of comity in deciding what discovery to permit in countries not signatories

. to a convention or treaty with the United States.

The rule does not require resort to convention methods where such metliods would
be "inadequate." This provision allows the court to make a discreet determination on the
particular facts as to the sufficiency of the internationally agreed discovery methods. For
example, the court might excuse a_party-from, having.to resort to Hague Convention
procedures if a country in which necessary information is located has imposed a blanket
reservation that would prevent such discovery.

The rule also permits the court to authorize the use of non-convention discovery
methods when needed to assure that discovery is not "inequitable." Foreign litigants should
not be placed in a favored position when compared to domestic parties in the litigation,
especially in commercial matters with respect to which the American litigants may be their
economic competitors. Thus, an international litigant should not be permitted to obtain
discovery from its American adversaries using the broader forms of discovery contained in
Rules 26-37, while asserting constraints under a convention or the law of the party’s own
country to create obstacles to equivalent discovery initiated by its adversaries.

Indeed, the court is not precluded by the rule from authorizing use, of discovery
methods that may violate the laws of another country if necessary to assure that discovery
is not inadequate or inequitable and if not prohibited by a treaty or convention with the
United States. The court should, however, exercise caution in ordering such discovery,
particularly if the impediment to the discovery is imposed at the instance of the foreign
authority, not at the request of the litigant or non-party from whom information is sought.
Moreover, in deciding upon an appropriate sanction for failure to comply with an order for
such discovery, the court should take into account the fact that non-compliance was
motivated by the party’s need to conform to the law of a foreign country. See Societe
Internationale Pour Participations Industrielles et Commerciales, S.A. v. Rogers. 357 U.S.
197 (1958). In no circumstance can the court authorize discovery methods that are

prohibited by a treaty that is the law of the United States, for the proscriptions of the treaty
take precedence over these rules. , |

This paragraph is also revised to take note of the availability of revised Rule 45 for
inspection from non-parties of documents and premises without the need for a deposition.

Subdivision (b). This subdivision is revised in several respects. First, former
paragraph (1) is subdivided into two paragraphs for ease of reference and to avoid
renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph
(2) to enable the court to keep tighter rein on the extent of discovery. The information
explosion of recent decades has greatly increased both the potential cost of wide-ranging
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discovery and the potential for discovery to be used as an instrument for delay or
oppression. Amendments to Rules 30, 31, and 33 place presumptive limits on the number
of deposmons and interrogatories, subject to leave of court to pursue additional discovery.
The revisions in Rule 26(b)(2) are: intended to prowde the court with broader discretion to
impose additional restrictions on the scope and extent of discovery and to authorize courts
that.develop case tracking systems based on the complexrty of cases to increase or decrease
by local rule the presumptive number of . deposmons and  interrogatories', allowed: in
particular types or classifications of cases. The revision also dispels any doubt as to the
power of the court to impose limitations on the length of deposmons under Rule 30 or on
the number of requests for adrmssron under Rule 36. :

Second former paragraph (2) relatmg to insurance, has been relocated as part of the

required initial disclosures under subdivision (a)(1)(D), and revised to provide for dlsclosure
of the policy itself. :

Third, paragraph (4)(A) is revised to provide that experts who are expected to be
witnesses will be subject to deposition prior to trial, conforming the norm stated in the rule
to the actual practice followed in most courts, in which depositions of experts have become
standard. Concerns regarding the expense of such depositions should be mitigated by the
fact that the expert’s fees for the deposition will ordinarily be borne by the party taking the
deposition. The requirement under subdivision (2)(2)(B) of a complete and detailed report
of the expected testimony of certain forensic experts may, moreover, eliminate the need for
some such depositions or at least reduce the length of the depositions. - Accordingly, the

- deposition of an expert required by subdivision (a)(2)(B) to provide a written report may
be taken only after the report has been served. :

Paragraph 4)O), bearing‘ on compensation of experts, is revised to take account of
the changes in paragraph (4)(A).

-Paragraph (5) is a new provision. A party must notify other parties if it is withholding
materials otherwise subject to disclosure under the rule or pursuant to a discovery request
because it is asserting a claim of privilege or work product protection. To withhold
materials without such notice is contrary to the rule, subjects the party to sanctions under

Rule 37(b)(2), and may be viewed as a waiver of the privilege or protection. The paragraph
also applies

The party must also provide sufficient information to enable other parties to evaluate
the apphcabxhty of the claimed privilege or protection. Although the person from whom the
discovery is sought decides ‘whether to claim a privilege or protection, the court ultimately
decides whether, if this claim is challenged, the privilege or protection applies. Providing
information pertinent to the applicability of the privilege or protection should reduce the
need for in camera examination of the documents.

The rule does not attempt to define for each case what information must be provided

when a party asserts a claim of privilege or work product protection. Details concerning
time, persons, general subject matter, etc, may be appropriate if only a few items are
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withheld, but may be unduly burdensome when voluminous documents are claimed to be
privileged or protected, particularly if the items can be described by categories. A party can
seek relief through a protective order under subdivision (c) if compliance with the
requirement for providing this information would be an unreasonable burden. In rare
circumstances some of the pertinent information affecting applicability of the claim, such
as the identity of the client, may itself be privileged; the rule provides that such information
need not be disclosed. | ' -

The obligation to provide pertinent information concerning withheld privileged
materials applies only to items "otherwise discoverable.” If a broad discovery request is
made--for example, for all documents of a particular type during a twenty year period--and
the responding party believes in good faith that ‘production of documents for more than the
past three years would be unduly burdensome, it should make its objection to the breadth
of the request and, with respect to the documents generated in that three year period,
produce the unprivileged documents and describe those withheld under the claim of
privilege. If the court later rules that documents for a seven year period ‘are properly
discoverable, the documents for the additional four years should then be either produced
(if not privileged) or described (if claimed to be privileged).

Subdivision (c). The revision requires that before filing a motion for a protective
order the movant must confer--either in person or by telephone--with the other affected
parties in a good faith effort to resolve the discovery dispute without the need for court
intervention. If the movant is unable to get opposing parties even to discuss the matter, the
efforts in attempting to arrange such a conference should be indicated in the certificate.

Subdivision (d). This subdivision is revised to provide that formal discovery--as
distinguished from interviews of potential witnesses and other informal discovery--not
commence until the parties have met and conferred as required by subdivision ().
Discovery can begin earlier if authorized under Rule 30(a)(2)(C) (deposition of person
about to leave the country) or by local rule, order, or stipulation. This will be appropriate
in some cases, such as those involving requests for a preliminary injunction or motions
challenging personal jurisdiction. If a local rule exempts any .types of cases in which
discovery may be needed from the requirement of a meeting under Rule 26(f), it should
specify when'discovery may commence in those cases. ‘

The meeting of counsel is to take place as soon as practicable and in any event at least
14 days before the date of the scheduling conference under Rule 16(b) or the date a
scheduling order is due under Rule 16(b). The court can assure that discovery is not unduly
delayed either by entering a special order or by setting the case for a scheduling conference.

Subdivision (¢). This subdivision is revised to provide that the requirement for
supplementation applies to all disclosures required by subdivisions (a)(1)-(3). Like the
former rule, the duty, while imposed on a "party," applies whether the corrective information
is learned by the client or by the attorney. Supplementations need not be made as each new
item of information is learned but should be made at appropriate intervals during the
discovery period, and with special promptness as the trial date approaches. It may be useful
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for the scheduling order to specify the time or nmes when supplernentattons should be
made. ‘ ‘

The revision also cla.nﬁes that the obligation to supplement responses to formal
discovery requests applies to interrogatories, requests for production, and requests for

admissions, but not ordmanly to deposmon testimony. However, with respect:to. experts.
from whom 4 wntten report is. requxred under subdivision (a)(Z)(B), cha.nges in,the opinions

expressed by the expert whether in t:e report or at a subsequent deposmon are subject to
a duty of supplemental disclosurs :naer. subdmsron (e)(l) g

The obhgatton to supplement d1sclosures and dlscovery responses applres whenever
a party learns that its pnor discic ures or responses are in some material respe‘ét mcornplete
or mporrect | There is, ‘howev , NO obltgatlon to provide supplemental or corrective
“.mformanoni;th has been otherwrse made known to the partles in. wntmg or durmg the

earlier teport. . g S

Subdivision (f). This subdivision was added in 1980 to provide a party threatened with
abusive discovery with a special means for obtaining judicial intervention other than;through
discrete motions under Rules 26(c) and 37(a). The amendment env151oned a two-step
process: first, the parties would attempt to frame a mutually agreeable plan second, the
court would hold a "discovery conference” and then enter an order establishing a schedule
and hrmtattons for the conduct of dlscovery It was contemplated that the procedure, an
elective one triggered on request of a party, would be used in special cases rather than as
a routine matter. As expected, the device has been used only sparingly in most courts, and
judicial controls over the discovery process have ordinarily been imposed through scheduling
orders under Rule 16(b) or through rulmgs on d1scovery motions.

The provisions relating to a conference with the court are removed from subdivision
(f). This change does not signal any lessening of the importance of judicial supervision.
Indeed, there is a greater need for early judicial involvement to consider the scope and
timing of the dxsclosure requirements of Rule 26(a) and the presumptive limits on discovery
1mposed under these rules or by local rules. Rather, the change is made because the
provisions addressing the use of conferences with the court to control discovery are more

properly included in Rule 16, which is being revised to highlight the court’s powers regarding
the discovery process.

The desirability of some judicial control of discovery can hardly be doubted. Rule 16,
as revised, requires that the court set a time for completion of discovery and authorizes
various other orders affecting the scope, timing, and extent of discovery and disclosures.
Before entering such orders, the court should consider the views of the parties, preferably
by means of a conference, but at the least through written submissions. Moreover, it is
desirable that the parties’ proposals regarding discovery be developed through a process

where they meet in person, informally explore the nature and basis of the issues, and discuss -

how discovery can be conducted most efficiently and economically.
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As noted above, former subdivision (f) envisioned the development of proposed

~ discovery plans as an optional procedure to be used in relatively few cases. The revised rule

directs that in all cases not exempted by local rule or special order the litigants must meet
in person and plan for discovery. Following this meeting, the parties submit to the court
their proposals for a discovery plan and can begin formal discovery. Their report will assist
the court in seeing that the timing and scope of disclosures under revised Rule 26(a) and
the limitations on the extent of discovery under these rules and local rules are tailored to
the circumstances of the particular case.

To assure that the court has the litigants’ proposals before deciding on a scheduling
order and that the commencement of discovery is not delayed unduly, the rule provides that
the meeting of the parties take place as soon as practicable and in any event at least 14 days
before a scheduling conference is held or before a scheduling order is due under Rule 16(b).

~(Rule . 16(b) requires that a scheduling order be entered within 90 -days after the first

appearance of a defendant or, if earlier, within 120 days after an answer has been served
on any defendant.) The obligation to participate in the planning process is imposed on all
parties that have appeared in the case, including defendants who, because of a pending Rule
12 motion, may not have yet filed an answer in the case. Each such party should attend the
meeting, either through one of its attorneys or in person if unrepresented. If more parties
are joined or appear after the initial meeting, an additional meeting may be desirable.

Subdivision (f) describes certain matters that should be accomplished at.the meeting
and included in the proposed discovery plan. This listing does not exclude consideration of

other subjects, such as the time when any dispositive motions should be filed and when the
case should be ready for trial.

The parties are directed under subdivision (a)(1) to make the disclosures required by
that subdivision at or within 10 days after this meeting. The additional time is afforded in
recognition that the discussion at the meeting-of the claims and defenses may be useful in
defining the issues with respect to which the initial disclosures should be made. The parties
should also discuss at the meeting what additional information, although not subject to the

disclosure requirements, can be made available informally without the necessity for formal
discovery requests. :

The report is to be submitted to the court within 10 days after the meeting and should
not be difficult to prepare. In most cases counsel should be able to agree that one of them
will be responsible for its preparation and submission to the court. Form 35 has been added

in the Appendix to the Rules, both to illustrate the type of report that is contemplated and
to serve as a checklist for the meeting.

The litigants are expected to attempt in good faith to agree on the contents of the
proposed discovery plan. If they cannot agree on all aspects of the plan, their report to the
court should indicate the competing proposals of the parties on those items, as well as the
matters on which they agree. Unfortunately, there may be cases in' which, because of
disagreements about time or place or for other reasons, the meeting is not attended by all
parties or, indeed, no meeting takes place. In such situations, the report--or reports--should
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describe the circumstances and the court may need to consider sancriqng under Rule 37(g).

By local rule or special order, the’ court can exempt particular cases or types of cases
from the meet-and-confer requxrement of subdivision (f). In general this should include any

types of cases which are exempted by local rule from the requirement for a scheduling order

1 urll be no drscovery (__g_ bankruptcy appeals‘ 1‘
and reviews of social security determmatlons) In addmon, the court’ may want. to-exempt -

under Rnle 16(b) such as cases in which there‘ '

cases in which discovery is rarely needed (e e.g, government collectlon cases and proceedings
to enforce adrmmstratrve summonses), Or in which .a meeting of, the parties might be

1mpract1cab1e (e_g,, actlons by unrepresented pnson rs) ‘Note that if a court exempts from .
ts for 4 meetmg any types: of‘ cases in yvr ic h drscovery may . be needed, it

the require ;
should mdlca when dlscovery may commence in th se cases

\, RTRUHER T I o

reqmrement that parallels the prov1510ns ‘of paragraph (2) with respect to dlscovery requests,
responses and ObjeCtIOI'lS The provxs1ons of. paragraph (3) have been modified to be

consistent’ w1th Rule 37(2)(4) and 37(c)(1) in combmanon, these rules establish sanctions

for wblatlon of the rules regardmg dlsclosures and drscovery matters. Amended Rule 11 no

longer apphes to such wolanons
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Rule 28. Persons Before Whom Depositions May Be Taken

10

11

12

13

14

15

16

17

18

19

20

21

22

x % % %

(b) In Foreign Countries. Subject to the provisions of Rule 26(a)(5)—In—a

foreign-eountry, depositions may be taken_in a foreign country (1) pursuant to_any

applicable Ireaty_or convention, or (2) pursuant to_a letter of request (whether or not

caprioned a letter rogatory), or (3) on notice before a person authorized to administer
oaths in the place 'fn—whieh-;gh_er_e_ the examination is held, either by the law thereof or
by the law of the United State;s, or (24) before a person commissioned by the court,
and a person so commissioned shall have the power by virtue of the commission to
administer any necessary;)ath and take testimonyrﬂfﬁ)?ﬁfﬁi&iﬁefb}e&ef—fegafeﬁ.
A commission or a letter rogatery-of request shall be issued on application and notice
and on terms thaf are just and appropriate. It is not requisite to the issuance of a
commissicln or a letter regatory-of request that the taking of the deposition in any other

manner is impracticable or inconvenient; and both a commission and a letter regatory

of request may be issued in proper cases. A notice or commission may designate the

person before whom the deposition is to be taken either by name or descriptive title.

A letter regatery-of request may be addressed "To the Appropriate Authority in [here

name the countryl."_When a letter of request or any other device is used pursuant to any

applicable treaty or convention, it shall be captioned in the form prescribed by that treaty

or convention. Evidence obtained in response to a letter regatoryof request need not
be excluded merely for-the-reason-thatbecause it is not a verbatim transcript,_because
or-that-the testimony was not taken under oath, or fer-because of any similar departure

from the requirements for depositions taken within the United States under these
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COMMITTEE NOTES

This revision is intended to make effective use of the Hague Convention on the Taking
of Evidence Abroad in Civil or Commercial Matters, and of any similar treaties that the
United States may enter into in the future which provide procedures for taking depositions
abroad. Pursuant to revised Rule 26(a)(5), the party taking the deposition is ordinarily
obliged to conform to an applicable treaty or convention if an effective deposition can be
taken by such internationally approved means, even though a verbatim transcript is not

available or testimony cannot be taken under oath.

The term "letter of request" has been substituted in the rule for the term “letter
rogatory” because it is the primary method provided by the Hague Convention. A letter
rogatory is essentially a form of letter of request. There are several other minor changes
that are designed merely to carry out the intent of the other alterations.
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Rule 29. Stipulations Regarding Discovery Procedure -

Unless-the-eeurt-orders otherwise directed by the court, the parties may by written

2 stipulation kl) provide that depositions may be taken before any person, at any time
3 or place, upon any notice, and in any manner.and when so taken may be used like

4 other depositions, and (2) modify the-proceduresfor-other-methods-of-other procedures

5 governing or limitations placed upon discovery, except that stipulations extending the
6 time provided in Rules 33, 34, and 36 for responses to_discovery may, if they would

7 interfere with any time set for completion of discovery, for hearing of a motion, or for trial,
8 be made only with the approval of the court.

COMMITTEE NOTES

This rule is revised to give greater opportunity for litigants to agree upon modifications
to the procedures governing discovery or to limitations upon discovery. Counsel are
encouraged to agree on less expensive and time-consuming methods to obtain information,
as through voluntary exchange of documents, use of interviews in lieu of depositions, etc.
Likewise, when more depositions or interrogatories are needed than allowed under these
rules or when more time is needed to complete a deposition than allowed under a local rule,

they can, by agreeing to the additional discovery, eliminate the need for a special motion
addressed to the court. )

Under the revised rule, the litigants ordinarily are not required to obtain the court’s
approval of these stipulations. By order or local rule, the court can, however, direct that its
approval be obtained for particular types of stipulations; and, in any event, approval must
be obtained if a stipulation to extend the 30-day period for responding to interrogatories,
requests for production, or requests for admissions would interfere with dates set by the
court for completing discovery, for hearing of a motion, or for trial.
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Rule 30. Depositions Upon Oral Examination

10

11

12

13

14

15

16

17

18

19

20

21

22

(a) When Depositions May Be Taken; When Leave Required.

a1 Af{efeemmeaeemem-ef-thema,—aﬂy party may take the testimony

of any person, including a party, by deposition upon oral examination without

leave of court except as provided in paragraph (2). Leave-ofcourt-granted-with

subdiviston{b){2)-ef-this-rele—The attendance of witnesses may be compelled
by subpoena as provided in Rule 45. The-deposition-of-a—person—confined-in

(2) A party must obtain leave of court, which shall be granted to the extent

consistent with the principles stated in Rule 26(b)(2), if the person to be examined

is confined in prison or if, without the written si_pulation of the parties,

(4) a proposed deposition would result in more than ten depositions

being taken‘ under this rule or Rule 31 by the plaintiffs, or by the defendants,

or by third-party defendants:

(B) _the person to be examined already has been deposed in the case:

(C) a party seeks to take a deposition before the time specified in Rule

26(d) unless the notice contains a centification,; with supporting facts, that the
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person to be examined is expected to leave the United States and be

unavaiable for examination in this country unless deposed before that time,

(b) Notice of Examination: General Requirements;—Speeia{——Neﬁeeg
Non-Stenographie—Method of Recording; Production of Documents and Things;
Deposition of Organization; Deposition by Telephone.

1 A party;»desiring to take the deposition of any person upon oral
examination shall give reasonable notice in writing to every other party to the
action. The notice shall state the time and place for taking the deposition and
the name and address of each person to be examined, if known, and, if the name
is not known, a general description sufficient to identify the person or the
particular class or group to which the person belongs. If a subpoena duces
tecum is to be served.on the person to be examined, the .designation of the

materials to be produced as set forth in the subpoena shall be attached to, or

included in, the notice.
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The panty taking the deposition shall state in the notice the method by which

the_testimony shall be recorded. Unless the court orders otherwise, it may be

recorded by sound, sound-and-visual _or stenographic means, and the party taking

the deposition shall bear the cost of the recording. Any party may arrange for a

transcription to be made from the recording of a_deposition taken by

nonstenographic means.

the-depesitien—With prior notice 1o the deponent and other parties,_any party may

designate_another method to record the deponent’s testimony in addition to the

method specified by the person taking the deposition. The additional record or

transcript shall be made at that party’s expense unless the court otherwise orders.
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—Unless

otherwise agreed by the parties, a deposition shall be conducted before an officer

appointed or designated under Rule 28 and shall begin with a statement on the

record by the officer that includes (A) the officer’s name and business address: (B)

the date, time, and place of the deposition; (C) the name of the deponent: (D) the

administration of the oath or affirmation 1o the deponent; and (E ) an identification

of all persons present. If the deposition is recorded other than stenographically, the

officer. shall repeat items (A4) through (C) at the beginning of each unit of recorded

tape or other recording medium. The appearance or demeanor of deponents or

attommeys shall not be distorted through camera or sound-recording techniques. At

the end of the deposition. the officer shall state on the record that the deposition is

complete and shall set forth any stipulations made by counsel concerning the custody

of the transcript or recording and the exhibits, or conceming other pertinent matters.

X x x x

(7) The parties may stipulate in writing or the court may upon motion

order that a deposition be taken by telephone or other remote electronic means.

For the purposes of this rule and Rules 28(a), 37(a)(1), and 37(b)(1);erd-45(d),

a deposition taken by telephore-such means is taken in the district and at the

place where the deponent is to answer questions-pfeiaeaﬂéed—fe—ﬂ&e—depeﬁem.
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(¢c) Examination and Cross-Examination; Record of Examination; Oath;

Objections.  Examination and cross-examination of witnesses ‘may proceed as

permitted at the trial under the provisions of the Federal Rules of Evidence_except

Rules 103 and 615. The officer before whom the deposition is to be taken shall put

. the witness on oath or affirnation and shall personally, or by someone acting under the

officer’s direction and in the officer’s presence, record the testimony of the witness.
The testimony shall be taken stenographically or recorded by any other means-ordered
tr-aeeordanee-with-method authorized by subdivision (b)(42) of this rule. H-requested

by-one-of the-parties-the-testimnony-shall-be-transeribed—All objections made at the

time of the examination to the qualifications of the officer taking the deposition, ef

to the manner of taking it, e=to the evidence presented, ezto the conduct of any

party, and-any-other-objeetion—to-or fo any other aspect of the proceedings; shall be
noted by the officer upon the record of the deposition—Ewvidenee-objected-to-shall-be

; but the examination shall proceed, with the testimony being taken subject to the

objections. In lieu of participating in the oral examination, parties may serve written
questions in a sealed envelope on the party taking tne deposition and the party taking
the deposition shall transmit them to the officer, who shall propound them to the

witness and record the answers verbatim.

(d) Schedule and Duration; Motion to Terminate or Limit Examination.

(1) _Any objection to evidence during a deposition shall be stated concisely

and in a non-argumentative_and non-suggestive manner. A party may instruct a

deponent not to_answer only when necessary to preserve a privilege, to enforce a

limitation on evidence directed by the court, or to present a motion under paragraph
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(2) By order or local rule, the court may limit the time permitted for the

conduct of a deposition, but shall allow additional time consistently with Rule

20(b)(2) if needed for a fair examination of the deponent or if the deponent or

another party impedes or delays the examination. If the court finds such an

impediment, delay, or other conduct that has frustrated the fair examination of the

deponent, it may impose upon the persons responsible an appropriate sanction,

including the reasonable costs and attorney’s fees incurred by any parties as a result

thereof.

(3) At any time during the-teking—ef-the-a deposition, on motion of a
party or of the deponent and upon a showing that the examination is being
conducted inbad faith or in such manner as unreasonably to annoy, embarrass,
or oppress the deponent or party, the court in which the action is pending or the
court in the district where the deposition is being taken may order the officer
conducting the examination to cease forthwith from taking the deposition, or may
limit the scope and manner of the taking of the deposition as provided in Rule
26(c). If the order made terminates the examination, it shall be resumed
thereafter only upon the order of the court in which the action is pending. Upon
demand of the objecting party or deponent, the taking of the deposition shall be
suspended for the time necessary to make a motion for an order. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in relation to the

motion.

(e) Submissiento-Review by Witness; Changes; Signing. When-the-testimony
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requirerejectionof-the-depesitionin-whele-orinpart—If requested by the deponent or

a party before completion of the deposition, the deponent shall have 30 days after being

notified by the officer that the transcript or recording is available in which to review the

transcript or recording and, if there are changes in form or substance, to sign a statement

reciting such changes and the reasons given by the deponent for making them. The officer

shall indigate in_the_certificate prescribed by subdivision (f)(1) whether any review was

requested and, if so, shall append any changes made by the deponent during the period

allowed.
(f)  Certification and Filing by Officer; Exhibits; Copies; Notice of Filing,

(1) 'The officer shall certify en-the-depesition-that the witness was duly

sworn by the officer and that the deposition is a true record of the testimony
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given by the witness. This certificate shall be in writing and accompany the record

of the deposition. Unless otherwise ordered by the court, the officer shall then
sécurely seal the deposition in an envelope or package indorsed with the title of
the action and marked "Deposition of [here insert name of witness]" and shall

promptly file it with the court in which the action is pending-ef—send-it-by

fegiﬁeFeéfef-eeF&ﬂed—m&tHe-the-eleﬂefhereef—m-ﬁhﬂg or send it to the attorney

who arranged for the transcript or recording, who shall store it under conditions that

will protect it against loss, destruction, tampering. or deterioration. Documents and

things produced for inspection during the examination of the witness, shall, upon
the request of a party, be marked for identification and annexed to the
deposition and may be inspected and copied by any party, except that if the
person‘ producing the materials desires to retain them the person may (A) offer
copies to be marked for identiﬁcr;tion and annexed to the deposition and to
serve thereafter as originals if the person ‘affords to all parties fair opportunity
to verify the copies by comparison with the originals, or (B) offer the originals
to be marked for identification, after giving to each party an opportunity to
inspect and copy them, in which event the materials may then be used in the
sarne manner as if annexed to the deposition. Any party may move for an ordér
that the original be annexed to and returned with the deposition to the court,
pending final disposition of the case.

(2)  Unless otherwise ordered by the court or agreed by the parties. the officer

shall reta_in stenographic notes of any deposition. taken stenographically or a copy of

the recording of any deposition taken by another method. Upon payment of
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184 reasonable charges therefor, the pfﬁcer shall ‘fumish a copy. of the transcript or
185 other recordi;tg of the deposition to arly party or to the deponent.
186 T
187 s
COMMITTEE NOTES

Subdivision (a). Paragraph (1) retains the first and third sentences from the former

subdivision (a) without significant modification. The second and fourth sentences are
relocated.

Paragraph (2) collects all provisions bearing on requirements of leave of court to take
a deposition.

Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties
may take, absent leave of court or stipulation with the other parties. One aim of this
revision is to assure judicial review under the standards stated in Rule 26(b)(2) before any
side will be allowed to take more than ten depositions in a case without agreement of the
other parties. - A second objective is to emphasize that counsel have a professional
obligation to develop a mutual cost-effective plan for discovery in the case. Leave to take
additional depositions should be granted when consistent with the principles of Rule
26(b)(2), and in some cases the ten-per-side limit should be reduced in accordance with
those same priniciples. Consideration should ordinarily be given at the planning meeting of
the parties under Rule 26(f) and at the time of a scheduling conference under Rule 16(b)

as to enlargements or reductions in the number of depositions, eliminating the need for
special motions.

A deposition under Rule 30(b)(6) should, for purposes of this limit, be treated as a
single deposition even though more than one person may be designated to testify.

In multi-party cases, the parties on any side are expected to confer and agree as to
which depositions are most needed, given the presumptive limit on the number of
depositions they_can take without leave of court. If these disputes cannot be amicably
resolved, the court can be requested to resolve the dispuie or permit additional depositions.

Paragraph (2)(B) is new. It requires leave of court if any witness is to be deposed in
the action more than once. This requirement does not apply when a deposition is
temporarily recessed for convenience of counsel or the deponent or to enable additional
materials to be gathered before resuming the deposition. If significant travel costs would
be incurred to resume the deposition, the parties should consider the feasibility of
conducting the balance of the examination by telephonic means.

Paragraph (2)(C) revises the second sentence of the former subdivision (a) as to when
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depositions may be taken. Consistent with the changes made in Rule 26(d), providing that
formal discovery ordinarily not commence until after the litigants have met and conferred
as directed in revised Rule 26(f), the rule requires leave of court or agreement of the parties

if a deposition is to be taken before that time (except when a witness is about to leave the
country).

- ' t
- Subdivision (b). The primary change in subdivision (b) is that parties will be

authorized to record deposition testimony by nonstenographic means without first having to
obtain permission of the court or agreement from other counsel.

Former subdivision (b)(2) is partly relocated in subdivision (a)(2)(C) of this rule. The
latter two sentences of the first paragraph are deleted, in part because they are redundant
to Rule 26(g) and in part because Rule 11:no longer applies to discovery requests. The
second paragraph of the former subdivision (b)(2), relating to use of depositions at trial

where a party was unable to obtain counsel in time for an accelerated deposition, is
relocated in Rule 32. |

New paragraph (2) confers on the party taking the deposition the choice of the method
of recording, without the need to obtain prior court approval for one taken other than
stenographically. A party choosing to record a deposition only by videotape or audiotape
should understand that a transcript will be required by Rule 26(a)(3)(B) and Rule 32(c) if
the deposition is later to be offered as evidence at trial or on a dispositive motion under
Rule 56.. Objections to the nonstenographic recording of a deposition, when warranted by

' the circumstances, can be presented to the court under Rule 26(c).

Paragraph (3) provides that other parties may arrange, at their own expense, for the
recording of a deposition by a means (stenographic, visual, or sound) in addition to the
method designated by the person noticing the deposition. The former provisions of this

paragraph, relating to the court’s power to change the date of a deposition, have been
eliminated as redundant in view of Rule 26(¢c)(2). ‘

Revised paragraph (4) requires that all depositions be recorded by an officer
designated or appointed under Rule 28 and contains special provisions designed to provide -

basic safeguards to assure the utility and integrity of recordings taken other than
stenographically.

Paragraph (7) is revised to authorize the taking of a deposition not only by telephone
but also by other remote electronic means, such as satellite television, when agreed to by
the parties or authorized by the court.

Subdivision (¢). Minor changes are made in this subdivision to reflect those made in
subdivision (b) and to complement the new provisions of subdivision (d)(1), aimed at
reducing the number of interruptions during depositions.

In addition, the revision addresses a recurring problem as to whether other potential
deponents can attend a deposition. Courts have disagreed, some holding that witnesses
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should be excluded through invocation of Rule 615 of the evidence rules, and others holdmg
that witnesses may attend unless excluded by an order under Rule 26(c)(5). The révision
provides that other witnesses are not automatlcally excluded from a deposition simply by the
request of a party.. Exclusion, however, can be ordered under Rule 26(c)(5) when
appropriate; and, if exclusion is ordered, consideration should be given as to whether the
excluded witnesses likewise should be precluded from readmg, or being otherwise informed
about, the: tesumony given in the earlier depositions. The revision addresses only the matter
of attendance by, potentxal deponents‘,%and does n ;.attempt to resolve 1ssues co
attendance by others, such as members lof ‘the: pubhc orpress. .o

Subdivision (d). The first sentence of new paragraph (1) provides that any objections
during a deposition must be made concisely and in a non-argumentative and non-suggestive
manner. Depositions frequently have been unduly prolonged, if not unfairly frustrated, by
lengthy objections and colloquy, often suggesting how the. deponent should respond. While
objections may, under the revised rule, be made during a deposition, they ordinarily should
be limited to those that under Rule 32(d)(3) might be waived if not made at that time, i.e.,
objections on grounds that might be immediately obviated, removed, or cured, such as to
the form of .a question or the responsiveness of an answer. Under Rule 32(b), other
objectlons can, even without the so-called "usual stlpulatxon preservmg objectlons be raised
for the ﬁrst nme at trial and therefore should be kept to a mmrmum during a deposmon

Drrecnons to a deponent not to answer a question can be even more drsrupuve than
objecuons ‘The second sentence of new paragraph (1) prohrblts such dlrectlons except in
the three circumstances indicated: to claim a privilege or protection against disclosure (e.g.,
as work product), to enforce a court directive limiting the scope or length of permissible
discovery, or to suspend a deposition to enable’ presentatlon of a motion under paragraph

)

Paragraph (2)is added to this subdivision to dispel any doubts regarding the power of
the court by order or local rule to establish limits on the length of depositions. The rule
also explicitly authorizes the court to impose the cost resulting from obstructive tactics that
unreasonably prolong a deposition on the person engaged in such obstruction. This sanction

may be imposed on a non-party witness as well as a party Or attorney, but 15 othermse
congruent with Rule 26(g).

It is anticipated that limits on the length of depositions prescribed by local rules would
be presumptive only, subject to modification by the court or by agreement of the parties.
Such modifications typically should be discussed by the parties in their meeting under Rule
26(f) and included in the scheduling order required by Rule 16(b). Additional time,
moreover, should be allowed under the revised rule when justified under the principles
stated in Rule 26(b)(2).. To reduce the number of special motions, local rules should
ordinarily permit--and indeed encourage--the parties to agree to additional time, as when,

during the taking of a deposition, it becomes clear that some additional examination is
needed.

- Paragraph (3) authorizes appropriate sanctions not only when a deposition is
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unreasonably prolonged, but also when an attorney engages in-other practices that
improperly frustrate the fair examination of the depoment, such as making improper
objections or giving directions not to answer prohibited by paragraph (1). In general
counsel should not engage in any conduct during a deposition that would not be allowed in
the presence of a judicial officer. The making of an excessive number of unnecessary
objections may itself constitute sanctionable conduct, as may the refusal of an attorney to
agree with other counsel on a fair apportionment of the time allowed for examination of a
deponent or a refusal to agree to a reasonable request for some additional time to complete
a deposition, when that is permitted by the local rule or order.

Subdivision (e). Various changes are made in this subdivision to reduce problems
sometimes encountered when depositions are taken stenographically. Reporters frequently
have difficulties obtaining signatures--and the return of depositions--from deponents. Under
the revision pre-filing review by the deponent is required only if requested before the
deposition is completed. If review is requested, the deponent will be allowed 30 days to
review the transcript or recording and to indicate any changes in form or substance.
Signature of the deponent will be required only if review is requested and changes are
made.

Subdivision (f). Minor changes are made in this subdivision to reflect those made in
subdivision (b). In courts which direct that depositions not be automatically filed, the
reporter can transmit the transcript or recording to the attorney taking the deposition (or
ordering the transcript or record), who then becomes custodian for the court of the original
record of the deposition. Pursuant to subdivision (f)(2), as under the prior rule, any other
party is entitled to secure a copy of the deposition from the officer designated to take the
deposition; accordingly, unless ordered or agreed, the officer must retain a copy of the
recording or the stenographic notes.
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Rule 31. Depositions Upon Written Questions
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(a) ,Serving quest‘ions; Notice.
a) Afte%ee-fﬂmeﬁeemeﬁt—efﬂae-&eﬂeﬂ;-aﬁy party may take the tesumony

of any person mcludmg a party, by deposmon upon written questlons wzthout

leave of court except as provzded in para,qmph (2). The‘attendance of w1tnesses

may be compelléd by the use of subpoena as provided in Rule 45.—Fhe

(2) A party must obtain leave of court, which shall be granted to the extent

consistent with the principles stated in Rule 26(b)(2), if the person to be examined

is confined in prison or if. without the written stipulation of the parties,

(A) a proposed deposition would result in more than ten depositions

being taken under this rule or Rule 30 by the plaintiffs, or by the defendants,

or by third-party defendants:

(B) the person to be examined has already been deposed in the case;

(C) a party seeks io take a deposition before the time specified in Rule

26(4).

(3) A'party desiring to take a deposition upon written questions shall serve
them upon every other p-arty with a notice stating (1) the name and address of
the person who is to answer them, if known, and if the name is not known, a
general description sufficient to identify the person or the particular clas_s or

group to which the person belongs, and (2) the name or descriptive title and
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address of the officer before whom the deposition is to be taken. A deposition
upon written questions may be taken of a public or private corporation or a
partnership or association or governmental agency in accordance with the
provisions of Rule 30(b)(6).

(4) Within 3614 days after the notice and written questions are served, a
party may serve ¢ross questions upon all other parties. Within 07 days after
being served with cross questions, a party may serve redirect questions upon all
other parties. Within 307 days after being served with redirect questions, a party
may serve recross questions upon all other parties. The court may for cause

shown enlarge or shorten the time.

X %X %X x

COMMITTEE NOTES

Subdivision (a). The first paragraph of subdivision (a) is divided into two

subparagraphs, with provisions comparable to those made in the revision of Rule 30.
Changes are made in the former third paragraph, numbered in the revision as paragraph (4),
to reduce the total time for developing cross-examination, redirect, and recross questions
from 50 days to 28 days.
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Rule 32. Use of Depositions in Court Proceedings
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(a) Use of Depositions.
xxxs
(3) The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds:
(A) that the witness is dead; or
(B) that the witness is at a greater distance than 100 miles from the
place of trial or hearing, or is out of the United States, ‘unless it appears
that the absence of the witness was procured by the party offering the
deposition; or
(C) that the witness is unable to attend or testify because of age,
illness, infirmity, or imprisonment; or
(D) that the party offering the deposition has been unable to procure
the attendance of the witness by subpoena; or
(E) upon applicétion and notice, that such exceptional circumstances
exist as to make it lesirable, in the interest of justice and with due regard
to the importance of presenting the testimony of witnesses orally in open
court, to allow the deposition to be used.

A deposition taken without leave of court pursuant to a notice under Rule

30(a)(2)(C) shall not be used against a_party who demonstrates that, when served

with the noftice, it was unable through the exercise of diligence to obtain counsel to

represent it at the taking of the deposition; nor shall a deposition be used against a

- party who, having received less than 11 days notice of a deposition, has promptly
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upon receiving such notice filed a motion for a protective order under Rule 26(c)(2)

requesting that the deposition not be held or be held at a different time or place and

such motion is pending at the time the deposition is held.

2 X x5

(c) Form of Presentation. Except as otherwise directed by the court, a_party

offering deposition testimony pursuant to this rule may offer it in Stenographic or

nonstenographic form, but, if in nonstenographic form, the party shall also provide the

court with a transcript of the portions so offered. On request of any party in a case tried

before a jury, deposition testimony offered other than for impeachment purposes shall be

presented in_nonstenographic form, if available, unless the court for good cause orders

otherwise.

* X x X

x ¥ X %X

COMMITTEE NOTES

Subdivision (a). The last sentence of revised subdivision (a) not only includes the
substance of the provisions formerly contained in the second paragraph of Rule 30(b)(2),
but adds a provision to deal with the situation when a party, recelving minimal notice of a
proposed deposition, is unable to obtain a court ruling on its motion for a protective order
seeking to delay or change the place of the deposition. Ordinarily a party does not obtain
protection merely by the filing of a motion for a protective order under Rule 26(c); any
protection is dependent upon the court’s ruling. Under the revision, a party receiving less
than 11 days notice of a deposition can, provided its motion for a protective order is filed
promptly, be spared the risks resulting from nonattendance at the deposition held before its
motion is ruled upon. Although the revision of Rule 32(a) covers only the risk that the
deposition could be used against the non-appearing movant, it should also follow that, when
the proposed deponent is the movant, the deponent would have “just cause" for failing to
appear for purposes of Rule 37(d)(1). Inclusion of this provision is not intended to signify
that 11 days’ notice is the minimum advance notice for all depositions or that greater than
10 days should necessarily be deemed sufficient in all situations.

‘Sgbgivision (c). This new subdivision, inserted at the location of a subdivision
previously abrogated, is included in view of the increased opportunities for video-recording
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and audio-recording of depositions under revised Rule 30(b). Under this rule a party may
offer deposition testimony in any of the forms authorized under Rule 30(b) but, if offering
it in a nonstenographic form, must provide the court with a transcript of the portions so
offered. On request of any party in a jury trial, deposmon testimony offered other than for
1mpeachment purposes is to be presented in a nonstenographxc form if avaxlable unless the
court directs otherwise. Note that under' Rule 26(a)(3)(B) a party expectmg to use
nonstenographic deposmon testimony as substantive evidence is required to provide other
parties with a transcript in advance of trial.
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Rule 33. Interrogatories to Parties
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(a) Availability;Proeedures—for—Use. Without leave of court or_written

stipulation,_aAny party may serve upon any other party written interrogatories, not

exceeding 25 in number including all discrete subparts, to be answered by the party

served or, if the party served is a public or private corporation or a partnership or

association or governmental agency, by any officer or agent, who shall furnish such

information as is available to the party._Leave 1o serve additional interrogatories shall

be granted to the extent consistent with the principles of Rule 26(b)(2). Without leave of

court or written stipulation, iInterrogatories may;-witheut-leave-of-eourt; 110t be served
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in_Rule 26(d).

(b) _Answers and Objections.

(1) Each interrogatory shall be answered separately and fully in writing

under oath, unless it is objected to, in which event the objecting party shall state

the reasons for objection-shal-be-stated-intiew-of-an-answer and shall answer 10

the extent the interroeatory is not objectionable.

(2) The answers are to be signed by the person making them, and the
objections signed by the attorney making them.
(3) The party upon whom the interrogatories have been served shall serve

a copy of the answers, and objections if any, within 30 days after the service of

the interrogatoriesre*eeﬁ*—*hﬂHbéefefiéaﬂﬂwve—mWMmﬁ
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The-eourt-may-aew-a4 shorter or longer time_may be directed by the court or,

in the absence of such an order, agreed to in writing by the parties subject to Rule

29.

(4) _All grounds for an objection to an interrogatory shall be stated with

specificity. Any ground not stated in a timely objection is waived unless the party’s

failure to object is excused by the court for good cause shown.

{5) The party submitting the interrogatories may move for an order under

Rule 37(a) with respect to any objection to or other failure to answer an

interrogatory.

(bc) Scope; Use at Trial. Interrogatories may relate to any matters which can
be inquired into under Rule 26(b)(1), and the answers may be used to the extent
permitted by the rules of evidence.

An interrogatory otherwise proper is not necessarily objectionable merely
because an answer to the interrogatory involves an opinion or contention that relates
to fact or the application of law to fact, but the court may order that such an
interrogatory need not be answered until after designated discovery has been
completed or until a pre-trial conference or cher later time.

(ed) Option to Produce Business Records. * ** *

COMMITTEE NOTES

Purpose of Revision. The purpose of this revision is to reduce the frequency and
increase the efficiency of interrogatory practice. The revision is based on experience with
local rules. For ease of reference, subdivision (a) is divided into two subdivisions and the
remaining subdivisions renumbered.

Subdivision (a). Revision of this subdivision limits interrogatory practice. Because
Rule 26(a)(1)-(3) requires disclosure of much of the information previously obtained by this
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form of discovery, there should be less occasion to use it. Experience in over half of the
district courts has confirmed that limitations on the number of interrogatories are useful and
manageable. Moreover, because the device can be costly and may be used as a means of
harassment, it is desirable to subject its use to the control of the court consistent with the
principles stated in Rule 26(b)(2), particularly in multi-pafty cases whereé it has not been

unusual for the same interrogatory to be propounded to a party by more than one of its
adversaries. ; ‘

Each party is allowed to serve 25 interrogatories upon any other party, but must secure
leave of court (or a stipulation from the opposing party) to serve a larger number. Parties
cannot evade this presumptive limitation, through ‘the_device of joining as “subparts"
questions that seek information about discrete separate subjects. However, a question
asking about communications of a particular type should be treated as a single interrogatory
even though it requests that the time, place, persons present, and contents be stated
separately for each such communication.

As with the number of depositions authorized by Rule 30, leave to serve additional
interrogatories is to be allowed when consistent with Rule 26(b)(2). The aim is not to
prevent needed discovery, but to provide judicial scrutiny before parties make potentially
excessive use of this discovery device. In many cases it will be appropriate for the court to
permit a larger number of interrogatories in the scheduling order entered under Rule 16(b).

Unless leave of court is obtained, interrogatories may not be served prior to the
meeting of the parties under Rule 26(f). - ’

When a case with outstanding interrogatories exceeding the number permitted by this
rule is removed to federal court, the interrogating party must seek leave allowing the
additional interrogatories, specify which twenty-five are to be answered, or resubmit
interrogatories that comply with the rule. Moreover, under Rule 26(d), the time for
response would be measured from the date of the parties’ meeting under Rule 26(f). See
Rule 81(c), providing that these rules govern procedures after removal.

Subdivision (b). A separate subdivision is made of the former second paragraph of
subdivision (a). Language is added to paragraph (1) of this subdivision to emphasize the
duty of the responding party to provide full answers to the extent not objectionable. If, for
example, an interrogatory seeking information about numerous facilities or products is
deemed objectionable, but an interrogatory seeking information about a lesser number of
facilities or products would not have been objectionable, ‘the interrogatory should be
answered with respect to the latter even though an objection is raised as to the balance of
the facilities or products. Similarly, the fact that additional time may be needed to respond
to some questions (or to some aspects of questions) should not justify a delay in responding

to those questions (or other aspects of questions) that can be answered within the prescribed
time.

Paragraph (4) is added to make clear that objections must be specifically justified, and
that unstated or untimely grounds for objection ordinarily are waived. Note also the
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provisions of revised Rule 26(b)(5), which require a responding party to.indicate when it is
withholding information under a claim of privilege or as trial preparation‘materia‘ls.

These provisions should be read in light of Rule 26(g), authorizing the court to 1mpose
sanctlons on a party and attorney making an unfounded objectlon to an mterrogatory

Sgbdmsxgns (g) and (d). The prowsxons of former subdmsmns (b) and (c) are

renumbered.
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(m : . ..Rule 34, .Production:of Documents and Things and Entry Upon Land for Inspection and
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Other Purposes

* X x x

The request shall set forth,

either by individual item or by category, the items to be inspected-either-by-individual

temror-by-eategory, and describe each tem-and-eategory-with reasonable particularity.
The request shall specify a reasonable time, place, and manner of making the

inspection and performing the related acts. Without leave of court or written stipulation,

a_request may not be served before the time specified in Rule 26(d).

The party upon whom the request is served shall serve a written response within

30 days after the service of the request-exeept-that-a-defendantmay serve-a-response

ftar caruipa o
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eourt—may-—alow—a4-shorter or-longer-time-may -be directed by the-court or, in the -

absence of such an order, agreed 1o in writing by the parties, subject to Rule 29. The

response shall state, with respect to each item or category, that inspection and related
. ‘ )
activities will be permitted as requested, unless the request is objected to, in which

event the reasons for the objection shall be stated. If objection is made to part of an

item or category, the part shall-be specified_and inspection permitted of the remaining

parts. ‘The party submitting the request may move for an order under Rule 37(a) with

respect to any objection to or other failure to respond to the request or any part

thereof, or any failure to permit inspection as requested.
A party who produces documents for inspection shall produce them as they are
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Ca\ 23 kept in the usial course of business or shall organize and label them to correspond
24 with the categbries in the request.
| 25 L SR B B
COMMITTEE NOTES

The rule is revised to reflect the change made by Rule 26(d), preventing a party from
seeking formal discovery prior to the meeting of the parties required by Rule 26(f). Also,
like a change made in Rule 33, the rule is modified to make clear that, if a request for

production is objectionable only in part, production should be afforded with respect to the
unobjectionable portions.

When a case with outstanding requests for production is removed to federal court, the
time for response would be measured from the date of the parties’ meeting. Seé Rule 81(c),
providing that these rules govern procedures after removal.
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Rule 36. Requests for Admission

1

2
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(a) Request f;)r Adrﬁission. A party may serve upon any other party a written
request for the admission, for purposes of the pending action only, of the truth of any
matters within the scope of Rule 26(b)(1) set forth in the request that relate to
statements or opinions of fact or of‘the application of law to fact, including the
genuineness of any documents described in the request. Copies of documents shall be

served with the request unless they have been or are otherwise furnished or made

available for inspection and copying. The-request-may—withoutleave—of-courtbe

court or written_stipulation, requests for admission may not be served before the time

specified in Rule 26(d).

Each matter of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the request, or within

such shorter or longer time as the court may allow_or as the parties may agree to in

writing, subject to Rule 29, the party to whom the request is directed serves upon the

party requesting the admission a written answer or objection addressed to the matter,

signed by .the party or by the party’s attorney;-but-unless-the-eourt-shortens-the-time;

objection is made, the reasons therefor shall be stated. The answer shall specifically
deny the matter or set forth in detail the reasons why the answering party cannot

truthfully admit or deny ‘the matter. A denial shall fairly meet the substance of the
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requested admission, and when good faith requires that a party qualify an answer or
deny only a part of the matter of which an admission is requested, the party shall
specify so much of it as is true and qualify or deny the f;imainder. An answering party
may not give lack of information or knowledge as a reason for failure to admit or deny
unless the party states that the party has made reasonable inquiry and that the
information known or readily obtainable by the party is insufficient to enable the party
0 admit or deny. A party who considers that a matter of which an admission has
been requested presents a genui'ne issue for trial may not, on that ground alone, object

to the réquest; the party may, subject to the provisions of Rule 37(c), deny the matter

or set forth reasons why the party cannot admit or deny it.

*x x x %

x x X x

COMMITTEE NOTES

The rule is revised to reflect the change made by Rule 26(d), preventing a party from
seeking formal discovery until after the meeting of the parties required by Rule 26(f).
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Rule 37. Failure to Make Disclosure or Cooperate in Discovery: Sanctions

1

2

10

11
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(a) Motion For Order Compelling Disclosure or Discovery. A party, upon

reasonable notice to other parties and all persons affected thereby, mayapply for an

order compelling disclosure or discovery as follows:

(1) Appropriate Court. An application for an order to a party meay-shall

be made to the court in which the action is pendingref-or-matters—relating-to

application for an order to a deperentperson who is not a party shall be made

to the court in the district where the-depesition-is-being-taken discovery is being,

or is to be, taken.

(2) Motion.

(A) _If a party fails to make a disclosure required by Rule 26(a). any

other party may move to compel disclosure and for appropriate sanctions. The

motion must_include a_cenification that the movant has in good faith

conferred or attempted 10 confer with the party not making the disclosure in

an_effort to secure the disclosure without court action.

(B) If a deponent fails to answer a question propounded or
submitted under Rules 30 or 31, or a corporation or other entity fails to
make a designation under Rule 30(b)(6) or 31(a), or a party fails to answer
an interrogatory submitted under Rule 33, or if a party, in response to a
request for inspection submitted under Rule 34, fails to respond that
inspection will be permitted as requested or fails to permit inspection as

requested, the discovering party may move for an order compelling an
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(““”\ 23 answer, or a designation, or an order compelling inspection in accordance
W 24 with the request._The mq{iorz\ must_include a certification that the movant
25 has in good faith conferred or attempted to confer with the. person or party
26 failing to make the discovery in an effort to secure the information or material
27 without court action. When taking a deposition on oral examination, the
28 proponent of the question may cgmplete ,q&adjourn the examination before
29 applying for an order. |
30
31
32
33 (3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes
{:ﬂh\ © 34 of this subdivision an evasive or incomplete disclosure, answer, or response is to
ise
J 35 be treated as a failure to disclose, answer, or resgbnd.A
.36 (4) Award-ef-Expenses-of-Metion and Sanctions.
37 (4) If the motion is granted or if the disclosure or requested discovery
38 is provided after the motion was filed. the court shall, after affording an
39 opportunity fer-hearing~0 be heard, require the party or deponent whose
40 conduct necessitated the motion or the party or attorney advising such
wli
41 conduct or both of them to pay to the moving party the reasonable
42 expenses incurred in-ebteining—the—erder_making the motion, including
il
:‘ 43 attorney’s fees, unless the court finds that the motion was filed without the
. 44 movant's first making a good faith effort to obtain the disclosure or discovery
C
* 45 without court action, or that the eppesition-to—the-motion-0pposing pany’s
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nondisclosure; response, or objection was substantially justified, or that other

circumstances make an award of expenses unjust.

(B) If the motion is denied, the court may enter any protective order

authorized under Rule 26(c) and shall, after affording an opportunity fer

hearing;-{0 be heard, require the moving party or the attorney advisingfiling

the motion or both of them to pay to the party or deponent who opposed
the motion the reasonable expenses incurred in opposing the motion,
including attorney’s fees, unless the court finds that the making of the
motion was substantially justified or that other circumstances make an
award of expenses unjust.

(C) 1If the motion is granted in part and denied in part, the court may

enter _any protective order authorized under Rule 26(c) and may, after

affording an_opportunity to be heard, apportion the reasonable expenses

incurred in relation to the motion among the parties and persons in a just

manner.

X x x X

(c) Expenses-on-Failure to Disclose; False or Misleading Disclosure; Refusal to

Admit.

(1) A party that wir/zmq subsiantial justification fails to disclose information

required by Rule 26(u) or 26(e)(1) shall not, unless such failure is harmless, be

permitted to use as evidence at a rial,_at a hearing, or on a motion any witness or

information not so disclosed. In addition to or in lieu of this sanction, the court, on

motion and_after affording an_opportunity to be heard, may impose other
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- . @ppropriate sanctions. In_addition to_requiring payment of reasonable expenses,

including attorney’s fees, caused by the failure, these sanctions may include any of

the actions authorized under subparagraphs (A), (B). and (C) of subdivision (b)(2)

of this rule and may include informing the jury of the failure to make the disclosure.

(2) If a party fails to admit the genuineness of any \document or the truth
of any matter as requested undgﬂr \l}ule 36, and if the party requesting the
admissions thereafter proves the genuineness of the document or the truth of the
matter, the requesting pz;rty may apply to the court for an order requiring the
other party to pay the reasonable expenses incurred in making that proof,
including reasonablz attorney’s fees. The court shall make the order unless it
finds that (24) the request was held objectionable pursuant to Rule 36(a); or

(2B) the admiission sought was of no substantial importance, or (3C) the party

failing to admit had reasonable ground to believe that the party might prevail on

the matter, or (4D) there was other good reason for the failure to admit.

(d) Failure of Party to Attend at Own Deposition or Serve Answers to
Interrogatories or Respond to Request for Inspection. If a party or an officer,
director, or managing agent of a party or a person designated under Rule 30(b)(6) or
31(a) to testify on behalf of a party fails (1) to appear before the officer who is to take
the depositi—on, after being served with a proper notice, or (2) to serve answers or
objections to interrogatories sui)mitted under Rule 33, after proper service of the
interrogatories, or (3) to serve a written response to a request for inspection submitted

under Rule 34, after proper service of the request, the court in which the action is

pending on motion may make such orders in regard to the failure as are just, and
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among others it may take any action authorized under subparagraphs (A), (B), and (C)

of subdivision (b)(2) of this rule._4ny motion specifying a failure under clause (2) or (3)

of this subdivision shall include a certification that the movant has in good faith conferred

or_attempted to confer with the party failing to answer or respond. in an effort to obtain

such answer or response without court action. In lieu of any order or in addition

thereto, the court shall require the party failing to act or the attorney advising that
party or both to pay the reasonable expenses, including attorney’s fees, caused by the
failure unless the court finds t-hat the failure was substantially ju'stiﬁed or that other
circumstances make an award of expenses unjust.

The failure to act d;scribed in this subdivision may not be excused on the ground
that the discovery sought is objectionable unless the party failing to act has applieda

pending motion for a protective order as provided by Rule 26(c).

X £ x X

(g) Failure to Participate in the Framing of a Discovery Plan. If a party or a

party’s attorney fails to participate in the development and submission framing—of a

proposed discovery plan-by-agreemesnt as is-tequired by Rule 26(f), the court may, after

opportunity for hearing, require such party or attorney to pay to any other party the

reasonable expenses, including attorney’s fees, caused by the failure.

COMMITTEE NOTES

Subdivision (a). This subdivision is revised to reflect the revision of Rule 26(a),

requiring disclosure of matters without a discovery request.

Pursuant to new subdivision (a)(2)(A), a party dissatisfied with the disclosure made

by an opposing party may under this rule move for an order to compel disclosure. In
providing for such a motion, the revised rule parallels the provisions of the former rule
dealing with failures to answer particular interrogatories. Such a motion may be needed
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when the i‘nfof‘rna"tion‘ to be disclosed might be helpful to the party seeking the disclosure
but not to the party required to make the disclosure. If the party required to make the
disclosure would need the material to support its own contentions, the more effective

enforcement of the disclosure requirement will be to exclude the evidence not disclosed, as
provided in subdivision (c)(1) of this revised rule.

Language is included in the new paragraph and added to the subparagraph (B) that
requires litigants to seek to resolve discovery disputes by informal means before filing a
motion with the court. This requirement is based on successful experience with similar local

rules of court promulgated pursuant to Rule 83.
The last sentence of paragraf)h (2) is moved into pg;ggraph 4).

Under revised paragraph (3), evasive or incomplete disclosures and responses to
interrogatories and production requests are treated as failures to disclose or respond.
Interrogatories and requests for production should not be read or interpreted in an
artificially restrictive or hypertechnical manner to avoid disclosure of information fairly

covered by the discovery request, and to do so is subject to appropriate sanctions under
subdivision (a). ‘

Revised paragraph (4) is divided into three subparagraphs for eé;e of reference, and
in each the phrase "after opportunity for hearing” is changed to “after affording an

opportunity to be heard" to.make clear that the court can consider such questions on written
submissions as well as on oral hearings.

Subparagraph (A) is revised to cover the situation where information that should have
been produced without a motion to compel is produced after the motion is filed but before
it is brought on for hearing. The rule also is revised to provide that a party should not be

awarded its expenses for filing a motion that could have been avoided by conferring with
opposing counsel.

Subparagraph (C) is revised 10 include the provision that formerly was contained in

subdivision (a)(2) and to include the same requirement of an opportunity to be heard that
is specified in subparagraphs (A) and (B). :

Subdiviston (c). The revision provides a self-executing sanction for failure to make a
disclosure required by Rule 26(a), without need for a motion under subdivision (a)(2)(A).

Paragraph (1) prevents a party from using as evidence any witnesses or information
that, without substantial justification, has not been disclosed as required by Rules 26(a) and
26(e)(1). This automatic sanction provides a strong inducement for disclosure of material
that the disclosing party would expect to use as evidence, whether at a trial, at a hearing,
or on a motion, such as one under Rule 56. As disclosure of evidence offered solely for

impeachment purposes is not required under those rules, this preclusion sanction likewise
does not apply to that evidence.
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Limiting the automatic sanction to violations "without substantial justification," coupled
with the exccpuon for violations that are “"harmless," is needed to avoid unduly harsh

penalties in a variety of situations: e.g., the inadvertent omission from a Rule 26(a)(1)(A)

disclosure of the name of a potential witness known to all parties; the failure to list as a trial
witness a person so listed by another party, or the lack of knowledge of a pro se litigant of

the requirement to make disclosures. In the latter §ituation, however, exclusion would be '

proper 1f the requlremcnt for dlsclosure had beerx callcd to the Imgant s attentmn by elther

ki 1

Prcclusron of cv1dence is not an effective incentive to compel disclosure of mformanon
that, being supportive of the position of thé opposing party, might advantageouslybe
concealed by the disclosing party. However, the rule provides the court with a wide range
of other sanctions-such as declaring specified facts to be established, 'preventing
contradictory evidence, or, like spoliation of evidence, allowing the jury to be informed of
the fact of nondlsclosure-~that though not self-executmg, can be rmposed when found to be
warranted after a hearing. The failure to identify a witness or document in' a drsclosure
statement would be admissible under the Federal Rules of Evidence under’ the sarne
prmcxples that allow a party s mterrogatory answers to be offered agamst it Heo

Subdmsron (d). This subdivision is revised to require that, where a party fails to file

any response to interrogatories or a Rule 34 request, the discovering party should mformally
seek to obtam such responses before filing a motion for sanctions.

The last sentence of this subdivision is revised to clarify that it is the pendency of a
motion for protective order that may be urged as an excuse for a violation of subdivision
(d). If a party’s motion has been denied, the party cannot argue that its subsequent failure
to comply would be justified. In this connection, it should be noted that the filing of a

motion under Rule 26(c) is not self-executing--the relief authorrzed under that rule depends
on obtammg the court’s order to that effect. -

Subdivision (g). This subdivision is modified to conform to the revision of Rule 26(f).
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(‘“\ Rule 50. Judgment as & Matter of Law in Actions Tried by Jury;

o Alternative Motion for New Trial; Conditional Rulings
‘ 1 (a) Judgment as a Matter of Law.
2 (1) If during a trial by jury a party has been fully heard on-wi
3 an issue and there is no legally sufficient evidentiary bésis for a reasonable jury
4 to heve—found-find for that party _o_n—m{h—fespeei—te that issué, the court may
5 determine the issue géains.f that parz‘v and may g;éiht a motion for jﬁdgment asa
6 matter of law against that party em—esy-with respect to a_claim;-eeunterelaim;
7 eross-elaim,-or-third-party-elaim or defense that cannot under the controlling law
8 be maintained or defeated without a favorable finding on that issue.
9 *xxa
10 x s s

COMMITTEE NOTES

This technical amerndment corrects an ambiguity in the text of the 1991 revision of the
rule, which, as indicated in the Notes, was not intended to change the existing standards
under which "directed verdicts" could be granted. This amendment makes clear that
judgments as a matter of law in jury trials may be entered against both plaintiffs and

defendants and with respect to issues or defenses that may not be wholly dispositive of a
claim or defense.
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Rule 52. Findings by the Court; Judgment on Partial Fihdings

1 * X x X

2 (c) Judgment on Partial Findings. If durmg a trial w1thout a jury a party has

3 been fully heard on—m&h—respeet—te an issue and the court finds against the party on

4 that i issue, the court may enter Judgment as a matter of law against that party eaany
5 with respect to a Clalmreﬁﬁﬁ%felﬂﬁﬂrefﬁﬁs-e}&iﬁl,—ef-{hﬁd—p&ﬁy—e}&m or defense that
6 cannot under the controlling law be maintained or defeated without a favorable
7 finding on that issue, or the court may decline to render any judgment until the close

8 of all the evidence. Such a judgment shall be supported by findings of fact and

9 conclusions of law as required by subdivision (a) of this rule.

COMMITTEE NOTES

This technical amendment corrects an ambiguity in the text of the 1991 revision of the
rule, similar to the revision bemg made to Rule 50. This amendment makes clear that
judgments as a matter of law in nonjury trials may be entered against both plaintiffs and

defendants and with respect to issues or defenses that may not be wholly dispositive of a
claim or defense. :
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-Rule 54. Judgments; Costs

1

2

12

13

14

15

16

17

18
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20

21

22

x ¥ ¥ ¥

(d) Costs; Attorneys’ Fees.

(1) Costs Other than Atiorneys’ Fees. Except when express provision

therefor is made either in a statute of the United States or in these rules, costs

other than attorneys’ fees shall be allowed as of conrse to the prevailing party

unless the court otherwise directs; but costs against the United States, its officers,

and agencies shall be imposed only to the extent permitted by law. Such c€osts

may be taxed by the clerk on one day’s notice. On motion served within 5 days
thereafter, the action of the clerk may be reviewed by the court.

(2) Attorneys’ Fees.

(A4) Claims for attorneys’ fees and related nontaxable expenses shall be

__ made by motion_unless the substantive law governing the action provides for

the recovery of such fees as an element of damages to be pfoved at trial.

(B) Unless otherwise provided by statute or order of the court, the

motion must be filed and served no later than 14 days after entry of judement:;

must specitfy the‘ judgment and the statute, rule, or other grounds entitling the

moving party to the award;. and must state the amount or provide a fair

estimate of the amount sought. If directed by the court. the motion shall also

disclose the terms of anv_agreement with respect to fees to be paid for the

services for which claim is made.

(C) On request of a party or class member, the court shall afford an

opportunity for adversary submissions with respect to the motion in accordance
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23 with Rule 43(e) or Rule 78. The court may determine issues of liability for
24 fees before receiving submissions bearing on issues of evaluation of services for
25 which liability is imposed by the court. The couﬁ shall find the facts and state
26 its conclusions of law as provided in Rule 52(a), and a judgment shall be set
27 forth in a separate document as. provided in Rule 58.

28 (D) By local rule the court may establish special procedures by which
29 issues_relating to such fees may be resolved without extensive evidentiary
30 hearings. In_addition, the court may refer issues relating to the value of
31 services to a special master under Rule 53 without regard to the provisions of
32 subdivision (b) thereof and may refer a motion for attormeys’ fees to a
33 magistrate judge under Rule 72(()} as if it were a dispositive pretrial matter.
34 (E) The provisions of subparagraphs (A) through (D) do not apply to
35 claims for fees and expenses as sanctions for violations of these rules or under
36 28 U.S.C. § 1927.

COMMITTEE NOTES

Subdivision (d). This revision adds paragraph (2) to this subdivision to provide for a

frequently recurring form of litigation not initially contemplated by the rules--disputes over
the amount of attorneys’ fees to be awarded in the large number of actions in which
prevailing parties may be entitled to such awards or in which the court must determine a
fees to be paid from a common fund. This revision seeks to harmonize and clarify
procedures that have been developed through case law and local rules. -

Paragraph (1). Former subdivision (d), providing for taxation of costs by the clerk, is
renumbered as paragraph (1) and revised to exclude applications for attorneys’ fees.

Paragraph (2). This new paragraph establishes a procedure for presenting claims for
attorneys’ fees, whether or not denominated as "costs." It applies also to requests for
reimbursement of expenses, not taxable as costs, when recoverable under governing law

incident to the award of fees. Cf. West Virginia Univ. Hosp. v.Casey,  US.__ (1991),
holding, prior to the Civil Rights Act of 1991, that expert witness fees were not recoverable
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under 42 U.S.C. § 1988. As noted in subparagraph (A), it does not, however, apply to fees
recoverable as an element of damages, as when sought under the terms of a contract; such
damages typically are to be claimed in a pleading and may involve issues to be resolved by
a jury. Nor, as provided in subparagraph (E), does it apply to awards of fees as sanctions
authorized or mandated under these rules or under 28 U.S.C. § 1927.

Subparagraph (B) provides a deadline for motions for attorneys’ fees--14 days after
final judgment unless the court or a statute specifies some other time. One purpose of this
provision is to assure that the opposing party is informed of the claim before the time for
appeal has elapsed. Prior law did not prescribe any specific time limit on claims for
attorneys’ fees. White v. New Hampshire Dep’t of Employment Sec,, 455 U.S. 445 (1982).
In many nonjury cases the court will want to consider attorneys’ fee issues immediately after
rendering its judgment on the merits of the case. Note that the time for making claims is
specifically stated in some legislation, such as the Equal Access to Justice Act, 28 U.S.C. §
2412(d)(1)(B) (30-day filing period). - k |

Prompt filing affords an opportunity for the court to resolve fee disputes shortly after
trial, while the services performed are freshly in mind. It also enables the court in
appropriate circumstances to make its ruling on a fee request in time for any appellate

review of a dispute over fees to proceed at the same time as review on the merits of the
case.

Filing a motion for fees under this subdivision does not affect the finality or the
appealability of a judgment, though revised Rule 58 provides a mechanism by which prior
to appeal the court can suspend the finality to resolve a motion for fees. If an appeal on
the merits of the case is taken, the court may rule on the claim for fees, may defer its ruling
on the motion, or may deny the motion without prejudice, directing under subdivision
(d)(2)(B) a new period for filing after the appeal has been resolved. A notice of appeal
does not extend the time for filing a fee claim based on the initial judgment, but the court
under subdivision (d)(2)(B) may effectively extend the period by permitting claims to be
filed after resolution of the appeal. A new period for filing will automatically begin if a new

judgment is entered following a reversal or remand by the appellate court or the granting
of a motion under Rule 59.

The rule does not require that the motion be supported at the time of filing with the
evidentiary material bearing on the fees. This material must of course be submitted in due
course, according to such schedule as the court may direct in light of the circumstances of
the case. What is required is the filing of a motion sufficient to alert the adversary and the
court that there is a claim for fees and the amount of such fees (or a fair estimate).

If directed by the court, the moving party is also required to disclose any fee
agreement, including those between attorney and client, between attorneys sharing a fee to
be awarded, and between adversaries made in partial settlement of a dispute where the
settlement must be implemented by court action as may be required by Rules 23(e) and 23.1
or other like provisions. With respect to the fee arrangements requiring court approval, the
court may also by local rule require disclosure immediately after such arrangements are

~
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agreed to E.g., Rule 5 of United States District Court for the Eastern District of New

York; cf. In re "Agent Orange" Product Lrabrhjry L1t1gat10n (MDL 381), 611 F. Supp. 1452
1464 (E D N.Y. 1985).

1In the settlement of class actions resulting in a common fund from which fees will be
sought, courts frequently have required that claims for fees be presented in advance of
heanngs to consider approval of the proposed settlement. ' The rule does not :affect this
practice, as it perrmts the. court to require submissions of fee claims in advance of entry of
judgment. : SN ' o

Subparagraph (C) assures the parties of an opportumty to make an appropnate
presentation with respect to issues involving the evaluation of legal services. In some cases,
an ev1dent1ary hearmg may be needed, but this is not required in every, case.' The amount
of time, to be allowed for the preparatlon of .submissions both in, support of and in
opposition to awards should be tailored to the particular case.

The court is explicitly authorized to make a determination of the liability for fees
before receiving submissions by the parties bearing on the amount of an award. This option
may be appropriate in actions in which the liability issue is doubtful and the evaluation
issues are numerous and complex.

The court may order disclosure of additional information, such as that bearing on
prevailing local rates or on the appropriateness of particular services for which
compensation is sought.

On rareoccasion, the court may determine that discovery under Rules 26-37 would be -

useful to the parties. Compare Rules Governing Section 2254 Cases in the U.S. District
Courts, Rule 6. See Note, Determining the Reasonableness of Attorneys’ Fees--the
Discoverability of Billing Records, 64 B.U.L. Rev. 241 (1984). In complex fee disputes, the
court may use case management techniques to limit the scope of the dispute or to facilitate
the settlement of fee award disputes.

Fee awards should be made in the form of a separate judgment under Rule 58 since
such awards are subject to review in the court of appeals. To facilitate review, the
paragraph provides that the court set forth its findings and conclusions as under Rule 52(a),
though in most cases this explanation could be quite brief.

Subparagraph (D) explicitly authorizes the court to establish procedures facilitating the
efficient and fair resolution of fee claims. A local rule, for example, might call for matters
to be presented through affidavits, or might provide for issuance of proposed findings by the
court, which would be treated as accepted by the parties unless objected to within a
specified time. A court might also consider establishing a schedule reflecting customary fees
or factors affecting fees within the community, as implicitly suggested by Justice O’Conner
in Pennsylvania v. Delaware Valley Citizens’ Council, 483 U.S. 711, 733 (1987) (O’Conner,
J., concurring) (how particular . markets compensate for contmgency) Cf. Thompson v.
Kenmckell 710 F. Supp. 1 (D D.C. 1989) (use of findings in other cases to promote
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consistency). The parties, of course, should be permitted to show that in the circumstances
of the case such a schedule should not be. applied or that different hourly rates would be
appropriate.

The rule also explicitly permits, without need for a local rule, the court to refer issues
regarding the amount of a fee award in a particular case to a master under Rule S3. The
district judge may designate a magistrate judge to act as a master for this purpose or may
refer a motion for attorneys’ fees to a magistrate judge for proposed findings and
recommendations under Rule 72(b). This authorization eliminates any controversy as to
whether such references are permitted under Rule 53(b) as "matters of account and of
difficult computation of damages" and whether. motions for attorneys’ fees can be treated
as the equivalent of a dispositive pretrial matter that can be referred to a magistrate judge.

For consistency and efficiency, all such matters might be referred to the same magistrate
judge. :

Subparagraph (E) excludes from this rule the award of fees as sanctions under these
rules or under 28 U.S.C. § 1927. -
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Rule 56. Summary Judgment

(a) FerClaimantOf Claims, Defenses, and Issues.—A-party-seeking-to-recover

any-part-thereof:_The court without a-frial may enter summary judgment for or against

a claimant with respect to a claim, counterclaim, cross-claim, or third-party claim_may

summarily determine a defense, or may summarily _determine an issue substantially

affecting but not wholly dispositive of a claim or defense if summary adjudication as to

the claim, defense, or issue is warranted as a matter of law because of facts not genuinely

in dispute. In its order, or by separate opinion, the court shall recite the law and facts on

which the summary adjudication is based.

(b) Facts Not Genuinely in Dispute. A fact is not genuinely in dispute if it is

stipulated or admitted by the parties who may be adversely affected thereby or if, on the

basis of the evidence shown to be available for use at a trial,_or the demonstrated lack

thereof. and the burden of production or persuasion and standards applicable thereto, a

party would be entitled at trial to a favorable judgment or determination with respect

thereto as a matter of law under Rule 50.
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(¢) Motion and Proceedings Thereon.—Fhe-motion-shall-be-served-atleast-10

may move_for summary adjudication at any time after the parties to be affected have

made_an_appearance in the case and have had a reasonable opportunity to discover

relevant evidence pertinent thereto that is not in their possession or under their control.

Within 30 days after the motion is served, any other party may serve and file a response.

(1) Without areument. the motion shall (A) describe the claims, defenses,

or issues as to which summary adjudication is warranted. specifying the judement

or determination sought; and (B) recite in separately numbered paragraphs the

specific facts asserted to be not genuinely in dispute and on the basis of which the

judgment or_determination should be granted, citing the particular pages or

paragraphs of stipulations, admissions, interrogatory answers, depositions, documents,

affidavits, or other materials supporting those assertions.

(2) Without argument, a response shall (A) state the extent, if any, to which

the party agrees that summary adjudication is warranted. specifying the judgment or

determination that should be entered; (B) indicate the extent to which the asserted

facts recited in the motion are claimed to be false or in genuine dispute, citing the
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particular pages or paragraphs of any stipulations, admissions, interrogatory answers,

depositions, documents, affidavits. or other materials supporting that contention; and

(C) recite in separately numbered paragraphs any additional facts that preclude

summary adjudication, citing the materials evidencing those facts. To the extent a

party does not timely comply with clause (B) in challenging an asserted fact, it may

be treated as having admitted that fact.

(3) _If a motion for summary adjudication or response is based to any extent

on depositions, interrogatory answers, documents, affidavits, or other materials that

have not been previously filed, the party shall append to its motion or response the

pertinent portions of such materials. Only with leave of court may a party moving

for summary adjudication supplement its supporting materials.

(4) Arguments supporting a party’s contentions as to the controlling law or

the evidence respecting asserted facts shall be submitted by a separate memorandum

at the time the party files its motion or response or at such other times as the court

may _permit or direct.

(d) Case Not Fully Adjudicated on Motion. If on motion under this rule

judgment is not rendered ﬁpon the whole case or for all the relief asked and a trial

1s necessary, the court a

&&éﬁgeeé—f&%ﬂ%eeﬁ&eveﬁeé—{ﬁ-h&#&wm&ke—an order specifying
the controlling law or the facts that-appear—without-substantial-eontroversy are not

genuinely in dispute, including the extent to which liability or the amount of damages
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or other relief is not-imeentreversy a dispure for trial, and directing such further

proceedings in the action as are just—Upen—the—trial-of-the—aetion—the—faets—so

Unless the order is modified by the court for good cause, the trial shall be conducted in

accordance with the law so specified and by treating the facts so specified as established.

An order that does not adjudicate all claims with. respect to all parties may be entered as

a final judgment to the extent permitted by Rule 54(b ).

(e) Mdﬂﬁfﬁﬁﬂﬁ*m%%&ﬁm&yﬂefeme—kequﬂw

Considered. Supportingand-opposinsaffidavitsshallbe-made-or-Bersons cRrowledse

(1 ) Subject to paragraph (2), the court, in deciding whether an asserted fact

is genuinely in dispute, shall consider stipulations, admissions, and, to the extent

filed, the following: (A) depositions, interrogatory answers,_and affidavits to the

122



92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

108

109

110

111

112

113

114

m ;
I, “
w e

Federal Rules of Civil Procedure

extent such evidence would be admissible if the deponent, person answering the

interrogatory, or affiant were testifying at trial and, with respect to an affidavit. if it

aﬁinnativelv shows that the affiant would be competent to testify to the matters

stated therein: and (B) documentary evidence to the extent such evidence would. if

authenticated and shown to be_an accurate copy of original documents, be

admissible at trial in the light of other evidence. A party may rely upon its own

pleadings, even if verified, only to the extent of allegations therein that are admitted

by other parties.

(2) The court is required to consider only those evidentiary materials called

1o its attention pursuant to subdivision (c)(1) or {(c)(2).
() When Evidence Affidavits—are-Unavailable. Should it appear from the

affidavits of a party opposing the—a_motion for summary adjudication that the party

cannot for

eppesitior_good cause shown present materials needed to support that opposition, the

court may refuse-the-applicationforjudgment-or-deny the motion, may permit an offer

of proof. may order a continuance to permit affidavits to be obtained or depositions

to be taken or discovery to be had, or may make such other order as is just.

(g) Affidavits-Made-in-Bad-FaithConduct of Proceedings.—Should-it-appearte

C:“\
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115 adjudged-guilty-of-contempt:_The court (1) may specify the period for filing motions for

116 summary adiudicaﬁon with respect to_particular claims, defenses, or issues: (2) may
117 enlarge or shorten the time for responding towmotzons for summary adjudication, after
118 considering the opportunity for disc‘ov‘em‘ and the time reasongbly needed to obtain or
119 submit pertinent materials; (3) may on its own initz;a(ivé direct the pézrties Io show cause
121 be entered: and (4) may conduct a hearing 1o consider further arguments, rule on the
122 admissibility of evidence, or receive oral testimony to clarify whether ﬁn asserted fact is
123 genuinely in dispute.

COMMITTEE NOTES

Purpose of Revision. This revision is intended to enhance the utility of the summary
judgment procedure as a means to avoid the time and expense of discovery, preparation for
trial, and trial itself as to matters that, considering the evidence to be presented and
received at trial, can have but one outcome--while at the same time assuring that parties are
not deprived of a fair opportunity to show that a trial is needed to resolve such matters.

The current caption, "Summary Judgment," is retained. However, the revised rule, like
the former rule, also covers decisions that, by resolving only defenses or issues not
dispositive of a claim, are more properly viewed as "summary determinations." The text of

the revised rule adds language to clarify that it applies to both types of "summary
adjudications.”

In various parts, the revision (1) eliminates ambiguities and inconsistencies within the
rule; (2) expresses a single and consistent standard, as has been developed through case law,
for determining when summary adjudication is permitted; (3) establishes national procedures
to facilitate fair consideration of motions for summary adjudication, with the purpose of
eliminating the need for local rules on this subject; and (4) addresses various gaps in the
rule that have sometimes frustrated its intended purposes. |

Subdivision (a). This subdivision combines the provisions previously contained in
subdivisions (a) and (b). It adds third-party claims to the list of claims subject to disposition
by summary judgment, but deletes (as surplusage) the specific reference to declaratory
judgments. The former provisions allowed motions for "summary judgment" as to "any part"
of a claim; the revision permits summary determination of an "issue substantially affecting
but not wholly dispositive" of a claim or defense--the point being that motions affecting only
part of a claim or defense should not be filed unless summary adjudication would have some
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significant impact on discovery, trial, or settlement.

The revised language makes clear at the outset of the rule that summary adjudlcatlon--
whether as summary judgment or as a summary determination of a defense or issue--is
penms51ble only when warranted as a matter of law, and not when it would involve deciding
genuine factual disputes. When so warranted the judgment or determination may be
entered as to all affected parties, not just: those who may have filed the motion or responses.
When ‘the court has’ concluded as the result of one motion that certdin facts are not
genumely in dlspute there is no reason to Trequire additional motions by or with respect to
other parties: who have had the opportunity to support or oppose that motlon and whose
nghts depend on those same facts

When these standards are met, the court should ordinarily enter the appropriate
summary dxsposmon However, the court is not always required to enter a summary
adjudication that would be permissible under the rule. Despite the apparently mandatory
language of the former rule, case law has recognized a measure of discretion in the trial
court to deny summary judgments in a variety of circumstances. See 10A Wright, Miller &
Kane, Federal Practice and Procedure § 2728 (1983). The purpose of the revision is not to

discourage summary judgment, but to bring the language of the rule into conformity with
this practice.

The extent of this discretion to deny summary adjudication is affected by many factors
and will vary from case to case. The court has broad discretion to reject summary resolution
of non-dispositive issues or defenses that will not significantly affect the scope of discovery,
the potential for settlement, or the length and complexity of trial. The court has less
discretion when the requested summary judgment would resolve all claims made by or
against a party. And there are some situations in which, typically because of substantive
policies, the court may have little or no discretion to deny summary adjudication that
satisfies the standards of this rule. For example, persons protected by official or qualified
immunity are to be relieved from the burdens of trial and pretrial proceedings as soon as
such defenses can be fairly established, and a denial of summary judgment in such cases is
immediately appealable under current law. See, e.g., Mitchell v. Forsyth, 472 U.S. 511
(1985) (demal of qualified immunity defense). Similar policies with respect to certain First
Amendment issues may also effectwely preclude the court from justifying its denial of
summary judgment as an exercise of discretion.

The court is directed to indicate the factual and legal basis if it grants summary
judgment or summanly determines a defense or issue. A lengthy recital is not required, but
a brief explanation is needed to inform the parties (and potentially an appellate court) what
are the critical facts not in genuine dispute, on the basis of which summary adjudication is
appropriate. An opinion should also be prepared if the court’s denial of summary judgment
would be immediately appealable as when denying the qualified immunity defense. The
determination that a fact is or is not in genuine dlspute is, when rev1ewed on appeal, treated
as a question of law. -

Subdivision (b). The standards stated in this subdivision for determining whether a

125

™



C:

SENE L Srattea g

o <

Fedéral Rules of Civil Procedure -

‘fact is genpinely in dispute are ;e’ssentially those developed over time, culminating in Celotex
Corp. v. Catrett, 477 U.S. 317 (1986), and Anderson v. Liberty Lobby, Inc,, 477 U.S. 242

(1986). While no change in these standards is intended by the revision, the rule clarifies
that the obligation to consider only matters potentially admissible at trial applies not just
to affidavits, but also to other evidentiary materials submitted in support of or opposition
to summary adjudication. The rule adopts the standard prescribed in revised Rule 50 for
judgments as a matter of law (formerly known as directed verdicts) in jury trials to
emphasize that, even in nonjury cases, the court is not permitted under Rule 56 to make
credibility choices among conflicting items of evidence about which reasonable persons
might disagree. |

Subdivision (c). Revised subdivision (c) provides a structure for presentation and
consideration of motions for summary adjudication, and should displace in large part the

~numerous local rules spawned by deficiencies in the former rule. Adoption of this structure

is not intended to create procedural pitfalls to deprive parties of trial with respect to facts

in genuine dispute, but rather to provide a framework enabling the courts to discharge more

effectively their responsibility in deciding whether such controversies exist.

A primary benefit of summary adjudication is elimination of ultimately wasteful
discovery and other preparation for trial. For this reason, early filing of a motion for
summary adjudication may be desirable in many cases. However, if a party will need
evidence from other persons in order to show that a fact is in genuine dispute, it should
have a reasonable Opportunity for discovery respecting those matters before being
confronted with a motion for summary judgment or summary determination. It should also
have a sufficient time--ordinarily more than the 10 days specified in the prior rule--to
marshal and present its evidentiary materials to the court. The times specified in the
revised rule for filing motions for summary adjudication and responses to such motions

incorporate these principles.

Paragraphs (1) and (2) prescribe a format for motions for summary adjudication and
responses thereto. They are to be non-argumentative, for arguments are to be presented
in separate memorandums under paragraph (4). They must be specific, particularly with
respect to the facts asserted to be not in genuine dispute. They must provide a reference
to the specific portions of any evidentiary materials relied upon to support a contention that.
a fact is or is not in genuine dispute; failure to do so will, under revised subdivision (e),
relieve the court of the obligation to consider such materials.

Pertinent portions of evidentiary materials not previously filed or subject to judicial
notice must be attached to the motion or response. As under the prior rule, a movant must
obtain leave of court to supplement its supporting materials because late filing may
prejudice other parties or merit an extension of time for responses. The requirement to
obtain leave of court applies only to evidentiary materials, and not to supplemental or reply
memorandums and arguments filed under paragraph (4).

The requirement that motions for summary adjudication contain cross-references to

‘evidentiary materials and be accompanied by pertinent portions of such materials not
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previously filed is not directly applicable when the movant contends that there is no
admissible evidence to support a fact as to which another party has the burden of proof.
In such situations the motion should recite and, to the extent feasible demonstrate, that
there is no such ev1dent1ary support for that fact, and the opposing parties will have the
obltgatlon to show in thelr responses the exxstence of such ev1dence

A response 't0'a motion for summary adjudtcanou--formally recogmzed for the first
time in this revision-“¢an be filed by any' party and can take several forms In multtple—party
cases'a party sumlarly situatéd to the movant may merely w15h to’ adopt the position of the
movant:'in its response The parties to be" adversely ‘affected by the judgment or
determmatton sought in the motion may agree that the asserted facts, or some’ of them, are
true but claim that, because of a different view regardmg the controlhng law summary
]udgment 'or summarywdeterrmnatton m thelr fav

or becausethere fare | addmonal facts' rendermg ] u
claim, defense, or issue!" . Subdivision (e)(2) is

written to" acconunodate any of these
possibilities. Of course a party may also file a separate cross motion ‘for summary
adjudrcatxon if there are 'other facts asserted tor ‘be not in: genm “‘te on the bas1s of

o ey

Wthh it is entltled to a favorable Judgment or deternnnanon as a ma ‘ f law

A party is not . requlred to file a response to a summary adjudlcatton motton The
failure ito, make a timely response, however, may be deemed an adm1551on of the ‘asserted
facts spec1f1ed in ‘the ‘motion (though not an admission as to the' con trollmg law). If it
contests an asserted fact specified in the motion either because it 1s‘false or at Ieast in
genuine d1spute the party must file a t1rne1y response that 1nd1 ites”, th
disagreement ‘with :the movant’s statement of the fact and' prowd“ :
evidentiary materials supporting its position not cited by the moving' party‘ Failure to do
so may result in the fact being deemed admitted for purposes of the pendmg actton As
under Rule 36, if only a portion of an asserted fact (or the prec1se{ yvord'

demed the respondmg party must indicate the nature of the dlsagreerne

|
.

The substance of the last sentence of former subdivision (c);, ‘r‘elatmg to partlal
summary judgments on issues of liability, has _been mcorporated mto the revrsmn of
subdivision (d).

Subdivision (d). The revision provides that, when a court denies summary adjudication
in the form sought by a movant, it may--but is no longer required to--enter an order
specifying which facts are without genuine dispute and accordmgly are thereafter to be
treated as established. The revision also permits a court to enter rulings as to legal
propositions to control further proceedings, subject to its power to modify the ruling for
good cause. Finally, the revision makes explicit that "partial summary judgments" may be
entered as final judgments to the extent permitted by Rule 54(b). Although not explicitly
addressed in the rule, denial of summary adjudication (or granting of partial summary
judgment) is ordinarily an interlocutory order not subject to the law-of-the-case doctrine;
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~ and the court is not precluded from reconsidering its ruling or considering a new motion,

as may be appropriate because of developments in the case or changes of law. The rule is
not intended to alter case law that permits immediate appeal of the denial of summary

judgment in limited circumstances. See. e.g., Mitchell v. Forsyth, 472 U.S. 511 (1985)
(denial of qualified immunity defense). o "

Confusion was caused by the reference in the former provisions to a "hearing on the
motion." While oral argument on a motion for summary adjudication is often desirable--and
is explicitly authorized in subdivision (g)(4)--the court i§ not precluded from considering
such motions solely on the basis of written submissions

Subdivision (¢). Implementing the principle stated in subdivision (b) that the court
should consider (in addition to facts stipulated or admitted) only matters that would be
admissible at. trial, this subdivision prescribes rules for determining the ' potential
admissibility of materials submitted in support of or opposition to summary adjudication.
Facts are admitted for purposes of Rule 56 not only as provided in Rule 36, but also if
stated, acknowledged, or conceded by a party in pleadings, motions, or briefs, or in
statements when appearing before the court, as during a conference under Rule 16.

The admissibility of depositions, answers to interrogatories, and affidavits should be
determined as if the deponent, person answering interrogatories, or affiant were testifying
in person, with-the proviso that an affidavit must affirmatively show that the affiant would
be competent (e.g., have personal knowledge) to testify. For purposes of Rule 56 a
declaration under penalty of perjury signed in the manner authorized by 28 U.S.C, § 1746
'should be treated the same as a notarized affidavit.

Independent authentication of documentary evidence is not required--submission of

-the materials under the rule should be treated as sufficient authentication. Similarly,

independent evidence that the materials submitted are accurate copies of the originals is not
required. However, if other evidence would be required at trial to establish admissibility--
such as the foundation for business records--the party presenting such records should provide
the supporting evidence. through deposition, interrogatory answers, or affidavits. As
permitted under Rule 1006 of the Federal Rules of Evidence, voluminous data should be
submitted by means of an affidavit summarizing the data and offering, if not previously
provided, access to the underlying data. "

Subdivision (e)(2) provides that the court is required to consider only the materials
called to its attention by the parties. Subdivisions (c)(1) and (c)(2) impose a duty on the

- litigants to identify support for their contentions regarding the evidence; this provision

prevents a party from identifying a potential conflict in evidence for the first time on appeal.

- The failure of a movant to provide such references would justify denial of the motion.

Subdivision (f). Extensions of time to oppose summary adjudication should be less
frequent than under the former rule because of new restrictions as to when such motions

~can be filed and the longer time allowed for the response. A request should be presented

by an affidavit which, under the revised rule, must reflect good cause for the inability to
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A

comply with the stated time requlrements The revised rule also permits the court to accept
an offer of proof where a party shows. in its affidavit that it is currently unable to procure
supporting materials in a form that would satisfy the requirements of subdivision (e).

Subdivision 1g) The new prov151ons of subdivision (g) give explicit recognition to
powers of the court in conductmg proceedmgs to resolve motions under Rule 56 ‘that were
probably 1mphc1t pnor to the revision. v ‘

Subdmsmn (g)(l) recogmzes the power of the court to fix, schedules for the ﬁlmg of
- motions for summary adjudication. At a scheduling conference the court' may wish to
consider establishing such a schedule to preclude premature or tardy motlons and to focus
early discovery on potentially dlsposmve matters.

Subdmsmn (g)(2) recogmzes the court s pewer to change the time thhm which parties
may respond to motlons for summary judgment or summary determinations. Depending on
the circumstances, pamcularly the extent to whleh discovery has or has not been afforded
or available, the., exten; to whmh the facts have been stipulated or admitted, and the
imminence of tnal the 30 da.y permd prescnbed in subdivision (c) may be lengthened or
shortened.

Subdivision (g)(3) permits the court to initiate an inquiry into the appropriateness of
summary adjudication. Such an inquiry may be initiated in an order setting a conference
under Rulé 16 or might arise as a result of discussions during such a conference. In any
event, the partles must be afforded a reasonable opportumty to marshal and submit
evidentiary materials if they assert facts are in genuine dispute and to present legal
arguments bearing on the appropriateness of summary adjudication.

Subdivision (g)(4) addresses the power of the court to conduct hearings relating to
summary adjudications. One such purpose would be to hear oral arguments supplementing
the written submissions. Another would be to make determinations under Federal Rule of
Evidence, 104(a) regarding the admissibility of materials submitted on a Rule 56 motion.
A third purpose, would be to hear testimony, as under Rule 43(e), to clarify amblgumes in
the submitted matenals--for example, to clanfy inconsistencies within a person’s deposition
or between an affidavit and the affiant’s deposition testimony. ‘In such circumstances, the
evidentiary heanng is held not to allow credibility choices between conflicting evidence but
simply to determine just what the person’s testimony is. Explicit authorization for this type
of evidentiary hearing: is not intended to supplant the court’s power to schedule separate
trials under Rule 42(b) on 1ssues that involve credibility and welght of evidence.

The former prov151ons of subdmsmn (), prov1d1ng sancuons when "affidavus are
presented in bad faith or solely for the purpose.of delay, have been ehmmated as
unnecessary in view_of the amendments to Rule 11. The provisions of revised Rule 11 apply
not only to affidav1ts but also to motions, responses, briefs, and other supporting materials
submitted under Rule 56. Monons for summary adjudication should not be filed merely to
"educate” the court or as a dlscovery device intended to ﬂush out the evidence of an

o