
MINUTES 

of 


THE ADVISORY COMMITTEE 

on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


October 15-16,2003 

Gleneden Beach, Oregon 


The Advisory Committee on the Federal Rules of Criminal Procedure met at 
Gleneden Beach, Oregon on October 15 and 16, 2003. These minutes reflect the 
discussion and actions taken at that meeting. 

I. CALL TO ORDER & ANNOUNCEMENTS 

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on 
Wednesday, October 15, 2003. The following persons were present for all or a part of 
the Committee's meeting: 

Hon. Edward E. Carnes, Chair 
Hon. Susan C. Bucklew 
Hon. Paul L. Friedman 
Hon. David G. Trager 
Hon. James P. Jones 
Hon. Anthony J. Battaglia 
Hon. Reta M. Strubhar 
Mr. Robert B. Fiske, Jr. 
Mr. Donald J. Goldberg 
Mr. Lucien B. Campbell 
Mr. Jonathan Wroblewski, designate of the Asst. Attorney General for the 

Criminal Division, Department of Justice 
Prof. David A. Schlueter, Reporter 

Also present at the meeting were: Hon. Mark R. Kravitz, member of the Standing 
Committee and liaison to the Criminal Rules Committee; Mr. Peter McCabe and Mr. 
James Ishida of the Administrative Office of the United States Courts; Mr. John Rabiej 
Chief of the Rules Committee Support Office of the Administrative Office of the United 
States Courts; Ms. Laural Hooper of the Federal Judicial Center; Judge John Roll and 
Magistrate Judge Tommy Miller, former members of Committee; and Mr. George Leone, 
Chief, Appeals Division, United States Attorney's Office, D.NJ. Prof. Nancy J. King 
participated by telephone. 

Judge Carnes recognized Judges John M. Roll and Tommy E. Miller and thanked 
them for their six years of dedicated service on the Committee. He also noted that Judge 
Tashima's term on the Standing Committee had ended in September 2003, and welcomed 
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G. 	 Rule 16. Proposal from Judge W. Wilson re Disclosure of Government 
Witnesses to Defense 

Judge Wilson, a former member of t~e Standing Committee, had written to Judge 
Davis, the former chair of the Committee, in 1999 asking the Committee to once again 
address the issue of government disclosure of the names of its witnesses to the defense. 
The Reporter provided a brief overview of a similar amendment which had been 
proposed by the Criminal Rules Committee, published for comment, and approved by the 
Standing Committee. Judge Wilson had been one of the chief supporters of that proposal. 
The amendment did not receive the support of the Judicial Conference and the issue had 
not been revisited since then. Judge Friedman noted that there was some merit to the idea 
and recommended that the Committee consider the issue again. That proposal failed by a 
vote of 3 to 8. 

H. 	 Rule 23. Proposal from Mr. Jeremy Bell re Issue of Whether Jury 
Trial is Authorized 

The Reporter explained that in 2000, during the comment period of the restyling 
project, one of Judge Miller's students at William and Mary School of Law had proposed 
an amendment to Rule 23 that would specifically indicate when a defendant was entitled 
to a jury triaL He added that the item was being carried on the docket as pending further 
action. Following a brief discussion, Judge Friedman moved that the proposal be 
rejected. The motion was seconded by Mr. Goldberg and carried by a unanimous vote. 

I. 	 Rule 32(c)(5). Proposal from Mr. Gino Agnello, Clerk of 7th Circuit 
re Whether Clerk is Required to File Notice of Appeal 

The Reporter stated that in 2000, Judge Davis (former Chair of the Committee) 
received a letter from the Clerk of the Seventh Circuit Court of Appeals requesting that 
the Committee consider a possible amendment to Rule 32 should address the possibility 
that the clerk of the court would fail to file a notice of appeal, when requested to do so by 
the defendant. The court, in United States v. Hirsch, had addressed the problem in a case 
where the defense counsel and defendant were under the mistaken impression that the 
clerk had complied with the defendant's request that a notice of appeal be filed. By the 
time the error was discovered, all of the permissible time limits for perfecting an appeal 
had expired; the only real remedy at that point, according to the court, was for the 
defendant to file a § 2255 motion. Mr. Wroblewski said that he had contacted various 
United States Attorneys and had concluded that this issue was not a problem requiring an 
amendment to the rules. Other members noted that the same issue could arise in any rule 
provision that required a party or court to take a particular action, and no action is taken. 
Judge Carnes noted that a clear consensus had formed to not address the issue in an 
amendment and asked that the Administrative Office relay that information to the 
Appellate Rules Committee. 
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MINUTES 

of 


THE ADVISORY COMMITTEE 

on 


FEDERAl. RULES OF CRIMINAL PROCEDURE 


April 25-26, 2002 

Washington, D.C. 


The Advisory Committee on the Federal Rules of Criminal Procedure met at 
Washington, D.C. on April 25 and 26, 2002. These minutes reflect the discussion and 
actions taken at that meeting. 

I.CALL TO ORDER & ANNOUNCEMENTS 

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on 
Thursday, April 25, 2002. The following persons were present for all or a part of the 
Committee's meeting: 

Hon. Edward E. Carnes, Chair 
Hon. John M. Roll 
Hon. Susan C. Bucklew 
Hon. Paul L. Friedman 
Hon. David G. Trager 
Hon. Harvey Bartle III 
Hon. Tommy E. Miller 
Hon. Reta M. Strubhar 
Prof. Nancy J. King 
Mr. Robert B. Fiske, Esq. 
Mr. Donald J. Goldberg, Esq. 
Mr. Lucien B. Campbell 
Mr. John P. Elwood, designate of the Asst. Attorney General for the Criminal 

Division, Department ofJustice 
Prof. David A. Schlueter, Reporter 

Also present atthe meeting were: Hon. A. Wallace Tashima, member ofthe Standing 
Committee and liaison to the Criminal Rules Committee; Hon. Roger Pauley of the Board 
of Immigration Appeals; Prof. Kate Stith, former member of the Committee; Mr. Peter 
McCabe, Ms. Nancy Miller, and Mr. James Ishida ofthe Administrative Office ofthe United 
States Courts, Mr. John Rabiej Chief of the Rules Committee Support Office of the 
Administrative Office of the United States Courts; Mr. Joseph Spaniol, consultant to the 
Standing Committee; Ms. Laurel Hooper, ofthe Federal Judicial Center; and Mr. Christopher 
Jennings, briefing attorney for Judge Scirica. 
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Rule 12, § 2255 Proceedings. Applicability ofRules ofCivil Procedure and Rules 
ofCriminal Procedure. The Committee approved the minor style changes to Rule 11 ofthe 
§ 2255 Rules. 

Judge Carnes indicated that the Rules and accompanying forms would be presented 
to the Standing Committee with a view toward requesting that they be published for 
comment. 

C. 	 Other Proposed Amendments to Rules 

1. 	 Rule 12.2. Notice of Insanity Defense; Mental Examination 

Judge Carnes stated that Mr. Pauley had written to the Committee suggesting that the 
revised Rule 12.2, currently pending before the Supreme Court, was missing a sanction 
provision for those cases where the defense fails to disclose the results of a mental 
examination conducted by the defense expert. Following additional briefdiscussion, Judge 
Carnes indicated that the matter would be placed on the agenda for the Committee's Fall 
2002 meeting and he asked the Reporter to draft appropriate language for a possible 
amendment to Rule t2.2. 

2. 	 Rule 16; Discovery and Inspection 

The Reporter indicated that Mr. Carl Peterson, an attorney practicing in New York 
City, had suggested an amendment to Rule 16 that would require the government to disclose 
automatically the identity ofany government expert, in the same manner as that provided for 
in the Civil Rules. The Committee briefly discussed the proposal and decided to take no 
further action. 

3. 	 Rules 29, 33, and 34; Proposed Amendments re Rulings by 
Court 

Judge Friedman discussed his proposed amendments to Rules 29, 33, and 34 
concerning the 7-day time limit for filing motions filed under those rules, or obtaining from 
the court, within that same 7-day limit, a fixed deadline for filing a motion under those rules. 
He explained that the case might arise where the defendant files an extension oftime within 
the 7 days but due to the judge's illness or absence, the judge does not, within the 7-day 
limit, extend the deadline. He noted that at least one Circuit had ruled that the 7-day limit 
is jurisdictional and that in those cases, through no fault of the defendant, the defendant is 
not permitted to file a late motion. 

Mr. Elwood stated that he believed that that would be the exceptional case and Judge 
Trager observed that ifthe defendant was barred from filing a motion under one those three 
rules, the defendant could still file a § 2255 motion and seek relief. Judge Bartle noted that 
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Judge Miller reported that he had polled fellow magistrate judges and that there was 
no record of this ever being an issue. He supported a possible amendment, however. 
Following additional discussion, Judge Miller moved that the Committee consider an 
amendment to the Rules; Judge Roll seconded the motion, which carried by a vote of 11 to 
I. Judge Carnes indicated that the matter of the language to be used for the amendment 
would be placed on the agenda for the Fall 2002 meeting. 

7. Miscellaneous Proposed Amendments to Rules 

Judge Carnes pointed out that Mr. Pauley had written an extensive memo to the 
Committee setting out a variety of proposals. He indicated that although some of the issues 
had already been discussed, the Committee might wish to consider others. 

The Reporter briefly discussed each ofthe proposals, or categories ofproposals. First, 
Mr. Pauley had identified several rules that may need to be amended to address international 
criminal activity-Rules 4, 5, 6, and 41. The Reporter observed that the Committee had 
actually accomplished some of those points, especially with recent amendments to Rules 6 
and 41. 

Second, the Reporter pointed out that Mr. Pauley had noted that the development of 
DNA evidence may support another global review of the rules. For example, he raised a 
number of questions about whether the current rules would permit an indictment of a yet 
unknown defendant who can be identified only by DNA evidence, in order to toll the statute 
oflimitations. Another example is the possible relationship between Rule 33 (New Trial) and 
the Innocence Protection Act. 

Third, Mr. Pauley had identified lingering issues that the Committee may wish to 
consider, i.e., the issue of intra-Departmental access to grand jury information for purposes 
of civil enforcement in Rule 6 and addressing the issue of equalizing the number of 
peremptory challenges in Rule 24. 

Fourth, the Reporter noted that Mr. Pauley had suggested that the Committee 
reconsider the issue ofwhether the court in conducting a plea colloquy under Rule 11 should 
be required to apprise the defendant, who is an alien, about possible adverse immigration 
consequences following a guilty or nolo contendere plea. 

Fifth, Mr. Pauley had offered additional views in support of adopting language (or 
a new rule) on the subject of covert searches and suggests that the Committee may wish to 
visit the issue of authorizing judges to issue warrants for persons or property "within or 
outside" the district. The Reporter indicated that the Committee had already addressed that 
point, at least with regard to terrorist activities and with regard to tracking-device warrants. 

Finally, Mr. Pauley had offered a list of miscellaneous matters that may deserve 
attention; whether to adopt a new general rule regarding waiver vis a vis consent; 
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claritying language in Rule 1 concerning the ability of a 'judge" to act; and in Rule 16, 
extending the due diligence requirement to the subsection dealing with disclosure of 
documents and tangible evidence. Judge Carnes observed that some of those issues had 
been debated at length in the past, in particular the definition of "judge" in the Rules. 

Following brief discussion on these items, Judge Carnes asked for and received a 
consensus that the proposals be tabled and that if any member wished to formally propose 
any particular amendment, after further considering any ofMr. Pauley's proposals, to contact 
him or the Reporter so that the proposal could be placed on the agenda for the Fall 2002 
meeting. 

VI.OTHER RULES AND PROJECTS PENDING BEFORE 

ADVISORY COMMITTEES, STANDING COMMITTEE 


AND JUDICIAL CONFERENCE 


Judge Carnes informed the Committee that it had been requested to review model 
local rules concerning electronic filings in criminal cases. He indicated that last year, a 
subcommittee of the Committee on Court Administration and Management (CACM) 
developed a model local rule for accepting electronic filings in civil cases. The Judicial 
Conference ultimately approved that rule. Now, he said, it appeared that some courts will 
be able to accept electronic filings in criminal cases in the very near future and that the chair 
ofCACM, Judge John Koeltl (S.D.N .Y) has offered suggested changes to the existing model 
local rule to accommodate criminal cases. The revised rule had been forwarded to Judge 
Fitzwater, chair ofthe Technology Subcommittee ofthe Committee on Rules ofPractice and 
Procedure who in tum has asked the members of that subcommittee to review the attached 
draft and offer any comments or suggestions to Judge Koeltl. 

Judge Carnes added that in the anticipation that a model local rule will be submitted, 
eventually, to the Judicial Conference, the Committee should review the enclosed draft and 
offer its views, suggestions, or comments on the proposed rule. He called on Ms. Nancy 
Miller, of the Administrative Office, who had been working on the issue, to provide 
additional background information about the proposed model rules. 

The Committee held an extended discussion on what, ifany, special problems might 
arise with electronic filings in criminal cases. Several members were of the view that 
anything signed by the defendant should be filed in its original form and not electronically. 
Others noted that a scanned document, electronically transmitted might meet that 
requirement. Ms. Laurel Hooper informed the Committee that some counsel are using that 
method to transmit documents to the courts involved in the pilot programs. That in tum lead 
to a discussion about what documents should be original or scanned, when they are filed. 

There was also discussion about the ability ofthe parties themselves and the 
public to gain access to criminal court records. Ms. Miller pointed out that the current 
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Agenda F-18 (Summary) 
Rules 

September 2001 
SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

The Committee on Rules ofPractice and Procedure recommends that the Judicial 
Conference: 

1. 	 Approve the proposed amendments to Appellate Rules 1, 4, 5, 21, 24, 25, 26, 
26.1,27,28,31,32,36,41,44, and 45 and new Form 6 and transmit them to 
the Supreme Court for its consideration with the recommendation that they be 
adopted by the Court and transmitted to Congress in accordance with the law . 
.......... ......... ....... ................. .... .............. pp.2-7 


2. 	 Approve the proposed amendments to Bankruptcy Rules 1004, 2004, 2014~ 
2015,4004,9014, and 9027, and new Rule 1004.1 and transmit them to the 
Supreme Court for its consideration with the recommendation that they be 
adopted by the Court and transmitted to Congress in accordance with the law . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . '... pp.7-13 

3. 	 Approve the proposed revisions to Official Bankruptcy Forms 1 and 15, and that the 
revisions take effect on December 1, 2001. . ......................... pp.13-14 

4. 	 Approve the proposed amendments to Civil Rules 54,58, and 81, and a new Rule 
7.1, and Rule C of Supplemental Rules for Certain Admiralty and Maritime Claims 
and transmit these changes to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and transmitted to Congress in 
accordance with the law ..................................... '.. '. pp. 15-17 

5. 	 Approve the proposed amendments to Criminal Rules 1 through 60 and transmit 
these changes to the Supreme Court for its consideration with the recommendation 
that they be adopted by the Court and transmitted to Congress in accordance with the 
law ........................................................ pp. 18-24 

NOTICE 

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL 


CONFERENCE ill/LESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF. 
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0 Rule 12 (pleadings and Pretrial Motions) wouJd be amended to promote early setting 

of pretrial-motion deadlines .by vesting the authority to set the deadlines exclusively in the' , 

judge-instead :ofthe~ourt by local. rule. 

Rule 16 (Discovery and Inspection) would be amended to require a defendan't to 

disclose reports'ofexamimltions and tests that the defendant intends "to use"-instead of items 

that the defendant intends "to introduce"-at triaL The proposed change is consistent with the 

standard used- elsewhere in the rule regarding the disclosure of other types of information. 

Rule 17 (Subpoena) would~be amended to conform with the recent amendment of 28 . 

U.S.C. § 636(e), which authorizes· a magistrate judge to hold in contempt a witness who disobeys 

a subpoena issued by ·that magistrate judge. The proposed amendment was not included in the 

amendments published for comment because the Federal Courts Improvement Act took effect 

after pUblication. The amendment conforms with the new statute and need not be published for 

comment in accordance with established Judicial Conference procedures. 

Rule 24 (Trial Jurors) contains ambiguous language that may. be construed to authorize 

a defendant, who is represented by counsel, to conduct voir dire of a prospective witness. The 

proposed amendment eliminates this ambiguity by explicitly authorizing a defendant to conduct 

voir dire only if the defendant is acting pro se. 

The provision in Rule 26 (Taking Testimony), which limits taking testimony to only 

"oral" testimony, would be deleted to accommodate a witness who is not able to give ora] 

testimony, e.g., a witness needing a sign-language interpreter. 

Rule 31 (Jury Verdict) would be amended to clarify that a jury may return partial 

verdicts, either as to multiple defendants or multiple counts, or both. 

Rules-Page 22 

0 
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Rule 12. Pleadiugs and Motions Before Trial; Defenses 
and Objections. 

Rule 12. Pleadings and Pretrial Motious 

(a) Pleadings and Motions. Pleadings in criminal 
proceedings shall be the indictment and the information, and 
the pleas of not guilty, guilty and nolo contendere. All other 
pleas, and demurrers and motions to quash are abolished, 
and defenses and objections' raised before trial which 
heretofore could, have been raIsed byone or more of them 
shall be raised only by motion to dismiss or to grant 
appropriate relief, as provided in these rules. 

r 

(a) Pleadings. The pleadings in a criminal 
proceeding are the indictment, the information, and 
the pleas ofnot guilty, guilty, and nolo contendere. 

(1) Defenses 'and objec~ions based on defects in the 
institution of the prosecution; or ' 

(2) Defenses ana objections based' 011; defects in the : 
' indictment or information (other than that it fails to show . 
jurisdiction in the court or to charge an offense which ' 

th°bje~ti°dns shall 
f 
'be notice~~! th)e .court at any time during 

e pen ency.o the pro«ecuings l or . .~,. . 

(3) Motions to suppress evidence; or 

(4) Requests for discovery under Rule 16; or 

(5) Requests for a severance ofcharges or defendants under 
Rule 14. 

1 

IllI..--_________----L
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'r 
f~ 
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,
iI 
11 

(b) Pretrial Motions. 

(1) In General. Rule 47 applies to a pretrial 
motion. 

(2) Motions That May Be Made Before TriaL A' 
party may raise by pretrial motion any , 
defense, objection, or request that the court ; 
can determine without a trial of the general , 
issue. 

(3) Motions That Must Be Made Before Trial: 
The following must be raised before trial: 

(A) 

(B) 

(C) 

a motion alleging ~ defect in instituting i 
the prosecution; f 

i 
"a motion alleging a defect in the : 

indictment or information ­ but at any: 
time while the case is pending, the COurtl 

may hear a claim that the indictment or i 
, information fails to invoke the court's : 
jurisdiction or to state an offense; ! 

f 
a motion to suppress evidence; 

(D) a Rule 14 motion to sever charges or ; 
defendants; and 

, 

...-______-'--_-:-- ­ __:I 

(E) a Rule 16 motion for discovery. 

JI 
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(4). Notice of the Government's Intent to Use 
Evidence. ,;" 

" 

:: 

',' 

I" 

(A) At fhe Government's DiScretiOJi. At -" 
:. the arraignment o~'as soona:ttern:ard as' 

., ", 'practicable, the government, may nptitY, 
,.,; ,~ "', the 'defertdant '6f. itS mte,nt:to iise'",~';;.·;, ~'~ 

, spe'eifledhldeitce attrli!1'in' otderJ6, ' : ,'j 
afford:the,defendruWanop'"po"iiuiil'ty'", 'to...·, ~ 

" ). ,~, 1

, object be(or¢trial,UridbtfRultf1;~'" ,:,:" :\ 
r2toj(3)(C).":~' ,.. \: ,,'I,~J '.'.i\ ',:,i ' '::~ 

-;j\'t'~i' >. 'l,) i_I I, 1: ;'; "I','~; : .' ~~,: ;il ,
~~';"Ir".J, ,. ,. I -~.,-"" _••• ' •. '.". ... ..... ~ '"" " 1," " 1 

(B) : 4,t~1~J?eJen..~q~t,'f l!:;"!'lu.;est../:\ttp~ (" 'I ~ 
, ~~gm;n.en~'!l1"~s ,sopn :iftet:Warp 3,5", ~J ~ 

',1, .", tb'~11·J.. .'''' <1,'''-'''' "I'jl,

~~ti~~~l,?\e~ ,rr~,i~f~eni~t~y'.; ,,1ft p.r4(~n 
to~"~e.,-1Ui ow.qr:tUn.~tJi~Qnx)Ye to ",,' ~i, 

" ~,' " 'I 11' ," '~' ,.; '-4/r ~;:~ 
suppres,s,yUdence JJll '.' :Rule,:"", ,.'1 '~ 
l2~)(3)(C);I'tequest,n9ti~e otilie ' ' .~ 
go;~,~n,~~~ent t~ u,se(it;l ~~~. ~ 
eVldenc,~~ll,j, f:at r!l~!.·any;,~Vl,4ence ;j 
that the de : t may be entitled to "~ 

disc9ver ~<fer ~ule l§. ': , ', 

) 

~ 

(c) Motion Date. Unless otherwise provided by local mlel 
the court may, a,t the time of the arraignment or as soon ' 
thereafter as practicable, seta time for the making ofpretrial 
motions or requests and, if required, a later date ofhearing! 

(c) Motion Deadline: Thd.cotirtma~; at the" : 1" " 

arraignmeht or as' sO\>ri fUtt;rwatd;:a~'Imiciicabh~: se~ 
a deadline for tl1d'pru;ii~S"1:Qm3ke ptetrial:motions • 
and may also schedule~lt(otlon h~ng. ' " ' 

, (d) Notice by the Government ofthe Intention to Use ; 
, E "d IVi ence. ' 

(1) AHhe Discretion of the Government. At the 
arraignment or as soon thereafter as is practicable, the 

i government may give notice to the defendant of its intention 
! to use specified evidence at trial in order to afford the I 

defendant an,opportunity to raise objections to such , 
evidence prior to trial under subdivision (b)(3) of this mId. 

; (2) At the Request of the Defendant. At the arraignmeIit 
~", or as soon thereafter'as is practicable the defendant may, m 
~ order to afford an opportunity to move to suppress evidence 
t under subdivision (b)(3) of this rule, request notice of the 

government?s intention to uS,e (in its evidence in chief at 
trial) any evidence which the defendant may be entitled to. 
discover under Rule 16 subject to any relevant limitations 
prescn1:>ed iIi Rule 16. 

: ." 

I 

o 


o 
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: . . . 
Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection 

'c 0'~/' 

(a) Governmental Disclosure of Evidence. (a) Government's Disclosnre. 
(1) Infor~ation Su~ject to Disc1osure. 

(A) Statementofnefe.it'dant., Upon request of a , (1) 'Information Subject to Disclosure. 
defendannhe' govemmettt must discltlse t6the ~.' ,,' '~" , ,,~lr, ': , '>, 

defendant 8:qd,;make:available for, mspection, copying, " ,;, ,c~r" !J3ejendaiJt '$ 'Oral Statefnfmt, Upon a' 
or phbtographittg: any~~ele.yarlt~en or reCorCled " . defendant'sfequesl, thdgovemment 
~a:t~mentS;']llll~ 'by,th~~f~lliinf, ,of't~pies :thereof,' '" ,mustdi~clbS~:t() the 'defendant the 
within;theiPb~s~ssion~~~,y,Q{\:iOritrolofthe ," ' , \ 'I' ' ~s'l1bstance6f.any reI¢vant ol:al statement 
gov6rQment; th,e,:~exisfeiic'¥'j}fwhic:b:is k;nQwri; oT'by the , , :,' ,; ~tnaMby 'the\defendant,',beforeor after' 
exercise ofdue:kl1lig6:iC~lnl~y\becoindf?tbwn,to the' ,', " ii·.:arte~' in'Te@b~seto·il:tterr~gatioh,byaf·, 
attopley fodlHr:go~t; that:p,ottioPlof ~ny w,rittet'l ' :: ", :;person,theqef~dahtK:new,was a::·: " 
record containing th~~ub~func~'of:any relevant oral , . " .gdvermnenti!agent:ifthtf govemtnent . 
statement ,made by ~~dt;fendant whether before or 'intends to use the statement at trial~ 
after arre~t in responsfto;l~teiT<~gation,by anypef,son \. .:; ,.~~\. . 1 :~: '; ", ~)'.~;: " 

then known to the defendant to be a government agent; (B) Deferidani ~s,;WrittiinO'C)t R¢ciJrded . 
and recorded te$t1m9'qy of the defendant before a grand State,ment. Upon a defendant's request, 
jury which relates to the offense charged. The the government must disclose to the 
government must also dis¥lpse to the defendant the defendant, and make, available for 
substance ofany :other relev~t oral statement made by 
the defendant whether bef?re or after arrest in response 

inspection, copying, or photographing, 
all of the following: 

to interrogation by any person then known by the 
defendant to be a government agent if the government (i) any relevant written or recorded 
intends to use that statement at triaL Upon request ofa statement by the defendant if: 
defendant which is an or~tion such as a 
corporation, partnership, association, or labor union, (a) the statement is within the 
the government must disclose to the defendant any of government's possession, 
the foregoing statements made by a person who the custody, or control; and 
government contends ,(1) was, at the time ofmal9ng 
the statement, so situated as a director, officer, (b) the attorney for the 
employee or agent as to have been able legally to bind government knows ­ or 
the defendant in respect to the subject of the statement, through due diligence could 
or (2) was, at the time of the offense, personally know that the statement 
involved in the alleged conduct constituting the offense exists; 
and so situated as a director" officer, employee, or 
agent as to have been able legal1y to bind the defendant (ii) the portion ofany written record 
in respect to that alleged conduct in which the person containing the substance ofany 
was involved. relevant oral statement made before 

or after arrest if the defendant made 
the statement in response to 
interrogation by a person the 
defendant knew was a government 
agent; and 

(iii) 	 the defendant's recorded testimony 
before a grand jury relating to the 
charged offense. 
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o (C) Organizational Defendant. Upon a 
defendant's request, if the defendant is 

1 

:, 
" 

'.:1 
;\, 

I; 
:i 

:' " 

~ 
U (B) Defendant's Prior Record. Upon request of the 
q 

defendant, the government shall furnish to the ,
H 

defendant such copy ofthe defendant's prior crimi~l(\ :! 

~ record, if any, as is within the possession, custody, or"-/ i 
" control of the government, the existence ofwhich is : 
;1 known, or by the exercise ofdue diligence may 
h becQrne known, to the attorney for the government. I 

fi 
t 
[i
;1 

(C) Documents and Tangible Objects. Upon requ~sttl 
e, . of the defendant the government shall permit the I 

II defendant to inspect and copy or photograph books, , 
",: papers, documents, photographs, tangible objects, 
".j . buildings or places, or copies or portions thereof, 
" which are within the possession, custody or control of 

the government, and which are material,to the 
preparation of the defendant's defense or are intended 
for use by the government as evidenc~ in chiefat the 
trial, or were obtained from or belong to the defendab.t. 

,, 
: 

" 	 1• 

an organization,the government must 
, disclose to the defendant any statement 
described in RUle 16(a)(I)(A) and (B) if 
the government contends that the person 
making the statement: 

(i) 	 was legally able to bind the 
defendant regarding the' subject of 
the statement because of that , 
person's position as the defendant's; 
director, officer, employee, or :, 
agent; or 

~t;I, 
'i(ii) 	 was personally involved in the l 

alleged conduct constituting the ; 
offense and was legally able to bindi 
the defendant regarding that '.~ 
conduct because of that person's , 
position as the defendant's director,:~ 
officer, employee, or,agent. 1! 

(D) 	 Defendant's Prior Record. Upon a 
defendant's request, the government 

:!I, 
must :fu:rtIish the defendant with a copy 

:1ofthe defendant's prior crtminal record 
:1

that is within the governmenfs i 
possession, custody, or control if the ii 
attorney for the governm~t knows - or .~ 
through due diligence cquld know : 
that the record exists. "; 

(E) 

(i)' 

(ii) 
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1 

II 

I· 

:1 

(D) Reports ofExamin~tions and T~ts. Upon 
request ofa-defet:tru,mt ib~ 'gQvemment shall permit the 

. defendant to insP~Ct:~d.cQPY i:ir pbotograpb any 
result~ ~rr~orisofl?b~i~l'or mental examinations, 
and of scientific tests or'expen-ments, or copies thereof, 

;,:>.~~ichc ,~e~th'~~'f~~!~$~,~,ss~~n;"qus~o~, or controlpf 
, the governm~t; .the ,e~ls~~~<?r'Yblcb IS known, or,by 

the. exercise .ofdrie.ailig'eric.e,.r#ay.becomeknown, to 
th~,a~~roeY:for:tp~n~~y.¢n;imet;lt~lmd wbicb are ' 
.Jna,1er.j.a1,~9',fu~,pr:~pa~n9tl>pf the defense or are 
int~d~Qr,f?r ~~'ky'~~~~~ent as evidence in 

cbi"'f at the tria], ''''''~! ,';j, ':'1'1'" 


. iI,' "r'::; 	 I'''·,' "~,~" " .. ,,,,~;~., (~'."~J':~i'~:'t" 

":1 'a,," ;~r~~" '~r:~~)': '~.r1:1~~~ 

,.X. 
(G) Expert Testimony. Upon a defendant's '1 

request, the government must' give· the 
defendant a written summary ofany 

:JI 
testimony the government intends to use:! 
in its case-in-chief at trial under Federal :1 
Rules of Evidence 702, 703, or 705. The, 0 

., summary must describe the witness's " 
opinions, ·the bases and reasons for those, 
opinions,.and the witness's 
qualifications. i 

1 
Ii

I.'~__~~~____~._.__,~_;______~l,., 
f(2) Infor~ati~'u.Not SObj~~o'i)iSclOsnre. Except as 

provided in paragrapbs (A),;(B), (P), and (E) of subdivision 
I (a)(l), this rule does~oJ al;ltho,rizet;~ne discovery or 

I 
) inspection ofreports,. memorandaAor other internal 

government d~uments mage by the attorney for the 
government or any otber gOYeIiQlllrnt agent investigating or 
prosecuting the case. Nor doesthetrule authorize the 
discovery or inspection ofstat$ents made by government 
witnesses 9r prospective gover;qment witnesses except as 
provided in 18 U.S.C.§ 3500. ,; 

1: 

! 
'. 
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(F) 	 Reports ofExaminations and Tests. 
Upon a defendant's request, the 
government must permit a defet;ldant to , 
inspect and to copy or pbotograpb the 
results or reports of any physical or 
mental examination and of any sci~tific 
test or experiment if: 

" 
,,~ .' ., ' ., 

(i) 	 the item is within the government' ~ 
possession, custody, or control; !. 

" (ii) 	 the attorney for the government 
" 

knows or through due diligence J: 
could know - that the item exists;;; 
and , 

(iii) the item is material to preparing the; 
Ii 

defense or the government intends: 
to use tbe item in its case-in-cbief ~~ 

i~at triaL 
',~ 

,(2) 	 Information NotSubject to Disclosure. ~, 
Except as Rule 16(a)(1) provides otherwise, I 
this rule does not authorize the discovery or I 
inspection ofreports, memoranda, or other ' 
internal government documents made by an 
attorney for the government or other ~ 
government agent in connection with 
investigating or prosecuting the case. Nor doe, 
this rule autborize tbe discovery or inspection 1 
of statements made by prospective governmen 
witnesses except as provided in 18 U.S.C. 
§ 3500. I I 

II 
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(3) Grand Jury Transcripts. Except as provided in Rules (3) 	 Grand Jury Transcripts. This rule does not 
6, l2(i) and 26.2, and subdivision (a)(1)(A) of this rule, these apply to. the discDVery Dr inspectiD:Q Df a grand o , 

, rules do not relate to discovery or inspection ofrecorded jury's recorded prDceedings, except as 
proceedings ofa grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2 .. ' 

[(4) Failure to Call Witness.J (Deleted Dec. 12, 1975) 

i (b) 1he Defendant's Disclosure of Evidence. 
(1) Information SubJect to Disclosure. 

.' (A) Documents and Tan~ble Objects. Ifthe defendant· 
::~ ~requests disclostiriunder,subdivislon (a)(l)(C) Dr (D) Dfthis 
;, rule, uponconlpli3nce With s:Uch request by the gDvernment, 
~ ,the defendant, o:q request pf thegoveilmient, shall pennit the 
~; government ,to inspect and ,CDPY or photograph books, 
:~, ,. lot', • ,. 

);,;, papers, documents, photogtaphs, tar"gible"Dpjects, or copies 
,or pOrtlons th~.~Of,''Yhi~h ar~ ~thiI,l the ,possession, 

~I custody, or control ofthe defendantand which the defendant 
~I ' 	 , ' 

t', intends to introduce as evidence mchief at the trial. 

~ 
~ 

C 
,', 
·! 

:: < 

(b) 	 Defendant's Disclosure. 

(1) 	 InjormationS,:,bject to Disclosure . 

(A) 	 DoCuments and Objects. Ifa defendant 
reque~ts displDsure under'Rule 
l6(a)(1)(E). and,the gov~ent 
complies, ~en the defe!1dant must, permit 
the, gover;nment, upDn request, to' inspect I 

and to. copy Dr phDtDgraph bODks, papers,; 
dDcuments, data, photographs, tangible : 
Dbjects, buildings or places, or cDpies or : 

,portiOi1.S pf any ofthese' items if: 

(i) 	 the item is within ~eQefenQant's 
possessiDn, custody, or cDntrol; and I 

(ii) 	 the defendant intends to use the 
'item in the defendant's case-in­
chief at trial. . \ 

~I~----------------------------------------~~--------------------------------------~I 
~ (B) Reports of Examinations and Tests. If the defendant 
:~ requests disclosure under subdivisiDn (a)(l)(C) or (D) of this 
~ 

~i rule, upon cDmpliance with such request by the government, 
~ the defendant, Dn request Df the government, shall permit the 
:1 government to inspect and CDpy Dr phDtograph any results or 
1J reports ofphysical Dr mental examinatiDns and ofscientific 
It, tests or experiments made in connectiDn with the particular 
~ case, or cDpies thereof, within the pDssession or cDntrol of.,
ij the defendant, which the defendant intends.tD introduce as 
p evidence in chief at the trial or which were prepared· by a 
11 witness whDmthe, defendant ,intends to' call at the trial when 
r~ the results orrepDrts relate, to' that witness? testimDny. ;! 
" :~
I, 

(B) 	 Reports ofExaminations and Tests. Ifa 
defendant requests disclosure under Rule 
16(a)(l)(F) and:the government 
cDmplies, the d¢fendant must permit the 
gDvernment, upon request, to inspect and ( 
to CDPY Dr phot,?graph the results Dr :: 
r~rts 'Df any ppysica1 or, mental ' 
examinatiDn and Df any scientific test Dr t 

experiment if: i 

(i) 	 the.item is within the defendant's 
possessiDn, custody, Dr cDntrol; and 

(ii) 	 the defend;mt intends to use the 
item in the defendant's case-in­
chief at tri~l, or intends to' call the 
witness wl:!.D prepared the report 
and the repDrt relates to' the 
witness's testimDny. 
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http:intends.tD


___ __ 

(C) Expert Witnesses. Under the following circumstances, ,(C) Expert Testimony. Ifa defendant 

the defendantshal:l, at thegoveminent's request, disclose to reqUests disclosure under Rule' 

the government a written su:rrimary of testimony that the : 16(a)(I)(G) 'and the:government " , 

defendant intends to use under Rules 702, 7()3, or 705 of the complies, thedef¢ndantmust:give,the" " 

Federal Rules of Evidence as evidericem trial: '(i) if the " govepllnent, UP9n.:!eq~e~t; a'Writt~i::I, ~ __ 


'~e.re11,d,~t~~~~rs,~i~ql<'?~~f~<jlT!i~,~J>4j~~~?P (~),(l),(E)'?f '" ,'s_~,Q(a:Q)'t~p#il1qp~:t~:,<t~i~~t,~ 

this rule and the governm~tf9,mpl~~o:~t;,(:t}l\~~;" ," j ", ilI~~~s,,~~,uSe;" ')::e,~t):ri~,~~,:: 


~;!::t~l;:~::n:~~:nuilderRule l~t~~!;:' ~ntentito ,'", ~d~~l,~~l~,:,~. 1;";~td:S~l~~'e:r, I: 

condition. Thi~'~llhlrii ", '\ sc the {vltnesses' ' ~:tn~~Jt) '. 1lJ~~~'''''''~'6h~1 


th b d 
r
fo th ,. dh" \~:'~"';";:;"'I.' j"~ "I.,i':,f, ;" .. ~~" 


opiI'li~ml, ",e, }!-s~s ru.;\,.,:r:9~p:Q~:~or~ps~ op~ons, an t 4 "~r ;~~ , ,,~~,:lt~;;}g': :;~F~:,' 

JI-Wl_'tn_e_sse_s..;..'~~ua_I_ifi..,.c;.:..~... o_ns_·';";.":""~i:"-,~:'~,,,,";,:-;iJ,;,,';':;.::t\j~~~;:;,~';"",:,'_; _____':--:---i,--------q:...'~: ' :;: ~ il):::' "",',. !,..t:'. : J i.:
ti..,.' '__' r 


(2) lnfof~tfOrt~o~.~~bJ&{r6~$~Iosure. Ex~ept as td (2) InfornidfiD~:Wb~$~~ledf;'i/J~~'eto!/diil ~:;;", ' 

seientifi,C':or Ih$dtdiltep,~",,';I;·~ifu,,':,'~,';~, ',! Etc' t:rof.deientl ' y i1t'cli~:n',~ 'Rille ~
". ~,WiV1,"sion does not 
, "I"'" -, '16f1..ep)'(1',;;; 'd·,,;~<1 ,: :fi~"l:r';'~i" ' {\}', "~~ 

aU:thorizethed1scovetyorihsp~6tioil'P:fteports., memoranda, ", w v.::'<?:f:' ",o,:'ID'm:~\Si , ,~~:',': N 

or>otherUiteritaftaef~nsd" ",e". ,~i de by the defendant, msp.ecti.Ono , " 't" ~,,~1' " • ., , ". 


or ilie'defenaa:ni:~'atfbrne~' ' " connection with the ":':,H :!~:; ~!'!f'l>.", 

inve~tiga;n(jqor4t! t:6ftH'; b!'~f statements made! (A) reports, memoranda, or other 'documents :~ 

by the detetida'il.t/' ;'~cWt ' I: '<JHense witnesses, Qr made by the'defendant, or thei 

by prospec#ye8ov~~entor 9,e~~se ~tnesses, to the de.fendant's attorney or agent, during the;", 

defeDdarit; 11l~tier~lidahh ag~Lbt attorneys_ case's investigation or defense; or if 


., " " , '~, ,. :! ;*j.1S, " ' . . ::.t 


(B) a statement made to the defendant, or th~,~ 

defendant's attorney or agent, by: ~ 


,~ 

(i) the defendant; :~ 


, 
(ii) :;"goVemment or def~ wibless; i 


l 
Ii 

f 

(iIi) a prospective,gov:ernment or 


1r defense witness: " , 

I~--------~--~--~~--------------+-~----------------~--~~~~~~--~I


1
[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975) , 

f 


(c) Continuing Dnty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party who 


0 " 

)' 

" 

o 
,~ 

, 

f a party discovers additional evidence or material previousl¥ discovers additional evidence 'or material before or ·l, . 

t requested or ordered, which is -subject to discovery or :, •. during trial must promptly disclose its existence to I 


* inspection under this rule, such party shall promptly notiry; the other party or the court if: . 

I the other party or that ot;her party's attorney or the court of: 

1 the existence of the additional evidence or material. (1) the evidence or material is subject to discovery: . 


or inspection under this rule; and 

l (2) the other party previously requested, or the 
, ~1~______________~________________________~~______~_co_urt o_rd_e_r_e~ i_~~P_r_o_du_c_t_io_n_.____________~ 

"" 
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"Public Comments " 4 
Style Package 

c' 

May 2001 


Judge Sam A. Joyner (CR-006 (Style» 
United States Magistrate Judge 

Northern District of Oklahoma 

JanUary 30, 2001 

--Judge Joyner provides a positive endorsement for all ofthe rules but gives his 
strongest recommendation for Rules 1(b), 4.5,5.1, 9(b), 17(a), 32.1,41,43, and 55 as the 
most helpful.< 

He offers no changes to the rules. 

Judge James B. Seibert (CR-007 (Style» 
(Also CR-022 on the Substantive Rules) 
United States Magistrate Judge·. 
ND of West Virginia 
February 7, 2001 

Rule s. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40o into Rule 5. 

Judge William G. Hussmann (CR-008 (Style» 
(Also CR-023 on the Substantive Rules) 
United States Magistrate Judge 
February 5,2001 

Judge Hussmann believes that an of the rules that mqst directly impact his work 
are improvements to current praCtice (E.g. Rules 5, 5.1. 9, 10, 12,41, and 43). 

Judge Robert G.. Doumar (CR-009 (Style» 

Norfolk, VA 

February 9, 2001 


Judge Doumar offers style. suggestions ona number of rules: . 

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws 
of the United States" be used instead of the "Federal criminal laws." He notes that it may 
be problematical on those situations where it is not clear whether the act violates the civil 

c' laws and prosecution may proceed in an-indfrect manner. 

Rules App. D-193 103



Public Comments 5 
Style Paclcage 
~lay2001 

/'o 
In Rule 6(f) he suggests that the words "federal judge" should be substituted for 


"magistrate judge' because it is district judges that most often receive indictments iri open 

court.", 


Rule 7. In Rule 7 (d) he recommends'the following language, "the oourt may itself 

or on motion of any party strike surplusage ~rom the indictment or information" instead 

of the proposed language. . ,: . , 


. " 

, ,~ ~, 

Rule 11. He suggests su~tute wording for Rule 11(b)(H): "Any maXimum 

possible prison penalty, special assessment, criminal forfeiture:, fine, term of supervised 

release and that restitution may be ordered as determined as a result of the·con)mission of 

the offense." This wording, he notes, would eliminate other possible penalties and clarify 

the issue of restitution. 


,.' ~ , } " 

He also suggests that in Rule 11(b)(1) that the word "authority" should be"deleted 

and substitute the words "that the court's ability to depart from the· guidelines is severely 

limited. II He believes that the word "authority" can createpro'b]ems beyond belief. . 


He commends the Committee for deleting the language in Rule l1(d) concerning 

whether the defendant had talked with the government about a plea. He states that that 
 o
portion of the inquiry has always caused problems. \.. / 

In Rule 11(d)(2)(B) he recommends that it be ch~~ to "on motion of the 

defendant, if the court determines good cause to have'been shown, to allow withdrawal of 

the plea." 


Rule U.1 Rule 12.1(b)(2). He suggests adding the words, "onless the court 

otherwise directs." The 1 ()..day rule may be'impossible, he notes, because of the time of 

serVice'of the alibi defenSe. .' , 


Rule U.2 Regarding Rule 12.2(a), he recommends that the words "in the case" 

.be added as well as Ru1e 12.2(b) after the words "attorney for the government." 


I . 

Rule U.3. In Rule 12.3 he would add "in the case" after the words "attOrney for 

the government." 


Rule 16. Regarding Ru1e 16(a)(1)(G), recommends that the experts to be 

disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He 

~otes thatlay witnesses sometimes have specialized know ledge and that the disclosure 

should be limited to technical or scientific experts. 


Rule 17. He recommends that it should be:a requisite to returned all served 

subpoenas to the clerk before trial and also those summons not served 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

Meeting ofJanuary 6-7, 2000 


Coral Gables, Florida 


Minutes 

The winter meeting of the Judicial Conference Committee on Rules of Practice 
and Procedure was held in Coral Gables, Florida on Thursday and Friday, January 6-7, 
2000. The following members were present: 

Judge Anthony J. Scirica, Chair 
David H. Bernick, Esquire 
Judge Michael Boudin 
Judge Frank W. Bullock, Jr. 
Charles J. Cooper, Esquire 
Professor Geoffrey C. Hazard, Jr. 
Judge Phyllis A. Kravitch 
Gene W. Lafitte, Esquire 
Judge 1. Garvan Murtha 
Judge A. Wallace Tashima 
ChiefJustice E. Norman Veasey 
Judge William R. Wilson, Jr. 

Patrick F. McCartan was unable to attend the meeting. The Department of 
Justice was represented by Acting Associate Attorney General Daniel Marcus. Roger A. 
Pauley, Director (Legislation) of the Office of Policy and Legislation of the Department 
of Justice, also attended the meeting on behalf of the Department. In addition, the 
committee's former chair, Judge Alicemarie H. Stotler, and former committee members 
Judge Morey L. Sear and Sol Schreiber participated in the meeting. 

Providing support to the committee were: Professor Daniel R. Coquillette, 
reporter to the committee; Peter G. McCabe, secretary to the committee; John K. 
Rabiej, chiefofthe Rules Committee Support Office of the Administrative Office of the 
United States Courts; and Mark D. Shapiro, deputy chief of that office. 

Representing the advisory committees were: 

Advisory Committee on Appellate Rules 
Judge Will L. Garwood, Chair 
Patrick J. Schiltz, Reporter 

Advisory Committee on Bankruptcy Rules 
Judge Adrian G. Duplantier, Chair 
Professor Jeffrey W. Morris, Reporter 

Advisory Committee on Civil Rules ­
Judge Paul V. Niemeyer, Chair 
Professor Edward H. Cooper, Reporter 
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January 2000 Standing Committee Meeting - Minutes Page 30 

FED. R. CRIM. P. 14 

Judge Davis said that only stylistic changes had been made in revised Rule 14 
(Relief from Prejudicial Joinder). 

The committee approved the proposed revised rule for publication without 
objection. 

FED. R. CRIM. P. 15 

Professor Schlueter noted three changes in revised Rule 15 (Depositions). 

First, the word "data" would be added to the list of items that the court may 
require the deponent to produce at a deposition. Professor Schlueter pointed out that 
the same change was also being made in revised Rule 17(c), dealing with SUbpoenas. 

Second, revised Rule 15(d) would broaden the government's responsibility to 
pay for depositions when the defendant is unable to bear the expenses. 

Third, revised Rule 15(f), governing use ofdepositions as evidence, had been 
reorganized. Professor Schlueter pointed out that there may be no need for the 
provision at all, and the advisory committee might recommend at the June 2000 
Standing Committee meeting that it be dropped. Nevertheless, Professor Schlueter 
asked the committee to approve the rule for publication as written, subject to any further 
recommendations that the advisory committee might make in June. 

The committee approved the proposed revised rule for pu blication without 
objection. 

FED. R. CRIM. P. 16 

Professor Schlueter reported that Rule 16 (Discovery and Inspection) had been 
completely reorganized. The only change that might be considered substantive, he said, 
was occurred in Rule 16(b)(1 )(A)(ii), where the reference to items that the defendant 
"intends to introduce as evidence" would be replaced by items that the defendant 
"intends to use." 

One participant suggested that the heading of paragraph (b)( 1), "discloseable 
information" was inelegant and should be reconsidered. 

The committee approved the proposed revised rule for publication without 
objection. 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


Octo her 7-8, 1996 


Gleneden, Oregon 


The Advisory Committee on the Federal Rules of Criminal Procedure met at the Gleneden, Oregon on 
October 7th and 8th, 1996. These minutes reflect the actions taken at that meeting. 

I. CALL TO ORDER & ANNOUNCEMENTS 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, October 7, 
1996. The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Edward E. Carnes 

Hon. Sam A. Crow 

Hon. George M. Marovich 

Hon. David D. Dowd, Jr. 

Hon. D. Brooks Smith 

Hon. B. Waugh Crigler 

Prof. Kate Stith 

Mr. Darryl W. Jackson, Esq. 

Mr. Robert C. Josefsberg, Esq. 

Mr. Henry A. Martin, Esq. 
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Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal Division 

Professor David A. Schlueter, Reporter 

Also present at the meeting were: Hon William R. Wilson, Jr., a member of the Standing Committee on 
Rules of Practice and Procedure and a liaison to the Committee; Professor Daniel R. Coquillette, 
Reporter to the Standing Committee; Mr. Peter McCabe and 

Mr. John Rabiej from the Administrative Office of the United States Courts; Mr. Jim Eaglin from the 
Federal Judicial Center, and Ms. Mary Harkenrider from the Department of Justice. 

The attendees were welcomed by the chair, Judge Jensen, who recognized a new member to the 
Committee, Judge Edward E. Carnes. Judge Jensen recognized the contributions of Judge Crow, whose 
term on the Committee had expired. 

II. APPROVAL OF MINUTES OF APRIL 1996 MEETING 

Following minor changes to the minutes of the October 1995 meeting, Judge Marovich moved that they 
be approved. Following a second by Judge Davis, the motion carried by a unanimous vote. 

III. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING FURTHER ACTION BY 
THE COMMITTEE 

The Reporter informed the Committee that the Standing Committee, at its June 1996 meeting in 
Washington, D.C., had approved a number of proposed amendments for publication and public 
comment: Rule 5.1 (Preliminary Examination; Production of Witness Statements); Rule 26.2 
(Production of Witness Statements; Applicability to Rule 5 .1 Proceedings); Rule 31 (Verdict; Individual 
Polling of Jurors); Rule 33 (New Trial; Time for Filing Motion); Rule 35(b) (Correction or Reduction of 
Sentence; Changed Circumstances); and Rule 43 (Presence of Defendant; Presence at Reduction or 
Correction of Sentence). Written comments on the proposed amendments are due not later than February 
15, 1997. A hearing has been scheduled in Oakland, California for witnesses who wish to present oral 
testimony on the proposed amendments. 

IV. RULES APPROVED BY STANDING COMMITTEE AND 

FORWARDED TO JUDICIAL CONFERENCE 

Judge Jensen reported that the Standing Committee had approved and forwarded the Committee's 
proposed amendment to Rule 16 to the Judicial Conference. The amendment to Rule 16(a)(l)(E) and 16 
(b)( I )(C), which addresses reciprocal disclosure of information on expert witnesses, had originally been 
included in a package of proposed amendments to Rule 16 submitted to the Judicial Conference in 
March 1995. The Conference had generally rejected the amendments although the opposition had 
focused specifically on those amendments in Rule 16( a)( 1 )(F), addressing the pretrial disclosure of 
witness names. At its meeting in April 1996, the Advisory Committee considered the amendment anew 
and resubmitted the matter to the Standing Committee. That Committee made several minor changes to 
the language of the amendment and forwarded it, without further publication, to the Judicial Conference. 
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Agenda FM18 (Summary) 
Rules 

September 1996 

SUlVIMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

The Cominittee on Rules of Practice and Procedure recommends that the 
Conference: 

1. 	 Approve proposed amendments to Bankruptcy Rules 1010, 1019,2002, 
2007.1,3014,3017,3018,3021,8001,8002,9011, and 9035, and proposed 
new Rules 1020, 3017.1, 8020, and 9015 and transmit them to the Supreme 
Court for its consideration with the recommendation that they be adopted by 
the Court and transmitted to Congress in accordance with the law ................ pp. 4-9 

2. 	 Approve proposed amendments to Civil Rules 9 and 48 and transmit them 
to the Supreme Court for its consideration with the recommendation that 
they be adopted by the Court and transmitted to Congress in accordance 
with the law ................................................................................................ pp. 10-13 

3. 	 Approve proposed amendments to Criminal Rule 16 and transmit them to 
the Supreme Court for its consideration with the recommendation that they 
be adopted by the Court and transmitted to Congress in accordance with the 
law ................................................................................................................ pp.16-17 

4. 	 Approve proposed amendments to Evidence Rules 407,801,803(24), 
804(b)(5), 806, and proposed new Rules 804(b)(6) and 807 and transmit 
them to the Supreme Court for its consideration with the recommendation 
that they be adopted by the Court and transmitted to Congress in accordance 
with the law .................................................................................................. pp.19-21 

NOTICE 
,

"'.. ,." NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL 
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF. 
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in certifying class actions, explicitly petmit certification of settlement classes, and 

oestablish a discretionary interlocutory appeal of the certification decision. 

Class actions involve difficult and divisive issues. The advisory committee's 

proposal has drawn immediate criticism from some persons and professional groups that 

have closely followed the rulemaking process. Although there was some disagreement on 

some of the substantive provisions, your committee agreed that the public airing of the 

proposal would provide all interested persons an opportunity to express their views as 

contemplated under the Rules Enabling Act. Further views and comments from 

academics, experienced practitioners, and judges on the proposal would be especially 

helpful in the committees' future deliberations. 

Your committee voted to circulate the proposed amendments to the bench and bar 

for comment. o 
AMENDMENTS TO THE 

FEDERAL RULES OF CRIMINAL PROCEDURE 

Rules Recommended for Approval and Transmission 

The Advisory Committee on Criminal Rules submitted to your committee 

proposed amendments to Criminal Rule 16 together with Committee Notes explaining 

their purpose and intent. 

Rule 16 (Discovery and Inspection) would be amended to require pretrial 

reciprocal disclosure by the parties of expert testimony offered on the issue of the 

defendant's mental condition. The reciprocal disclosure provisions, parallel to similar 

provisions adopted in 1993. would be triggered when the government requests disclosure o 
Page 16 Rules 
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concerning expert witness' information regarding the defendant's mental condition after 

the defendant has given notice under Rule 12.2(b). 

The proposed amendments to Rule 16 were circulated to the bench and bar for 

comment in September 1994, together with controversial changes that would have 

required the government to disclose the names of witnesses to be called at trial seven days 

before the trial. Although there was no controversy or discussion of the specific 

amendments providing reciprocal rights for the disclosure of expert witness' infonnation, 

the specific proposal was subsumed by the action of the Judicial Conference at its 

September 1995 session rejecting the amendments to Rule 16 - which was aimed at the 

provision requiring government pretrial disclosure of the names of witnesses. JCUS-SEP 

95, p. 96. 

The advisory committee concluded that separate republication of the same 

proposal on disclosure of expert witness' information on the defendant's mental condition 

was unnecessary. It submitted the proposed amendments for approval. 

The proposed amendments to the Federal Rules ofCriminal Procedure, as 

recommended by your committee, are in Appendix F with an excerpt from the advisory 

committee report. 

Recommendation: That the Judicial Conference approve the proposed 
amendments to Criminal Rule 16 and transmit them to the Supreme Court 
for its consideration with the recommendation that they be adopted by the 
Court and transmitted to Congress in accordance with the law. 

The Advisory Committee on Criminal Rules decided not to proceed with proposed 

(" amendments to Rule 24 (Trial Jurors) that would have provided parties with a right to 
~. 
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Agenda F-18 (Appendix F) 

c Rules 
September 1996 

TO: Hon. Alicemarie H. Stotler, Chair 
Standing Conunittee on Rules of Practice 
and Procedure 

FROM: Hon. D. Lowell Jensen, Chair 
Advisory Committee on Federal Rules of Criminal 
Procedure 

SUBJECT Report on Proposed and Pending Rules of Criminal 
Procedure 

DATE: May 7, 1996 

L INTRODUCTION. 

At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal 
Procedure acted upon proposed or pending amendments to Rules of Criminal Procedure 
5.1,16,26.2,31,33,35, and 43. The Committee decided not to take any further action 
on a proposed amendment to Rule 24(a), which would have provided for attomey­
conducted voir dire. 

***** 

n. ACTION ITEMS 

***** 
B. Rule 16. Discovery and Inspection; Disclosure of Expert's Testimony. 

At its July 1995 meeting, the Standing Committee approved for transmittal to the 
Judicial Conference two key amendments to Rule 16. The first amendment would have 
required the government to provide the names of its witnesses to be called at trial seven 
days before the trial. The second, would have required the parties to disclose summaries 
of expert testimony offered on the issue of the defendant's mental condition. The 
amendment requiring pretrial disclosure of names and government witnesses was the 
subject of pro and con discussion and was ultimately rejected by the Judicial Conference. 
Although there was no controversy and no discussion concerning the expert testimony 
amendment, it was rejected at the same time by the Judicial Conference. 

At its January 1996 meeting, in light of this history, the Standing Committee 
asked whether the Advisory Committee wished to reconsider the amendment governing 
expert testimony and during its April 1996 meeting, the Advisory Committee did 
reconsider this proposal and voted to resubmit it to the Standing Committee. 
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***** 


Recommendation: The Advisory Committee recommends that the o 
amendments to Rule 16 regarding expert testimony be resubmitted to the 
Judicial Conference without further public comment. 

***** 
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c 
PROPOSED AMENDMENTS TO THE 

FEDERAL RULES OF CRIMINAL PROCEDURE 

Rule 16. Discovery and Inspection! 

1 (a) GoVERNMENTAL DISCWSURE OF EVIDENCE. 

2 (I) Information Subject to Disclosure. 

3 ***** 
4 (E) ExPERT WITNESSES. At the defendant's 

5 request, the government shall disclose to the 

6 defendant a written summary of testimony that the 

7 government intends to use under Rules 702, 703, or 

8 705 of the Federal Rules ofEvidence during its case: 

9 in:ehief at trial. If the government requests 

10 discovery under subdivision (b)(1)(C)(ii) of this rule 

11 and the defendant complies, the government shall, at 

12 the defendant's reguest, disclose to the defendant a 

13 written summary of testimony the government 

,,' 14 intends to use under Rules 702, 703, or 705 as 
':1 

'I. 

New matter is underlined and matter to be omitted is lined through. 
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2 Federal Rules of Criminal Procedure 

15 evidence at trial on the issue of the defendant's 

16 mental condition. Th:i:s-The summary provided 

17 under this subdivision shall mttrt describe the 

18 witnesses' opinions, the bases and the reasons for 

19 those opinions therefor,. and the witnesses' 

20 qualifications. 

21 (2) Information Not Subject to Disclosure. Except 

22 as provided in paragraphs (A). (B). (D). and (E) of 

23 subdivision (a)(l). this rule does not authorize the 

24 discovery or inspection of reports. memoranda, or other 

25 internal government documents made by the attorney for 

26 the government or any other government agent agents in 

27 connection with the in... estigation or proseCl1tion of 

28 investigating or prosecuting the. case. Nor does the rule 

29 authorize the discovery or inspection of statements made 

o 

Rules App. F-4 

115



Federal Rules of Criminal Procedure 3 

30 by government witnesses or prospective government 


31 witnesses except as provided in 18 U.S.C. § 3500. 


32 ***** 


33 (b) THE DEFENDANT'S DISCLOSURE OF EVIDENCE. 


34 (1) Information Subject to Disclosure. 


35 ***** 

36 (C) EXPERT WITNESSES. Under the following 

37 circumstances. the defendant shall, at the

c' 38 government's request. disclose to the government a 

39 written summary of testimony that the defendant 

40 intends to use under Rules 702, 703. or 705 of the 

41 Federal Ru1es of Evidence as evidence at trial: (i) if 

42 If the defendant requests disclosure under 

43 subdivision (a)(l)(E) of this mle and the 

44 government complies. or (m if the defendant has 

45 given notice under Rule 12.2(b) of an intent to 
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o 
4 Federal Rules of Criminal Procedure 

46 present expert testimony on the defendant's mental 

47 condition. the defendant, at the go~eInment's 

48 lequest, must disclose to the gOvelnment a \'llritten 

49 mmm.-ary. of testimony the defendant intends to nse 

50 under Rnles 702, 703 and 705 of the Federal Rules 

51 of Evidence as e'\1idenee at hial. This summary 

52 mnst shall describe the witnesses' opinions 'Of1:he 

53 wit:nesses, the bases and reasons for those opinions 

54 therefor, and the witnesses' qualifications. o 
55 ***** 

COMMIITEE NOTE 

Subdivision (a)(l)(E). Under Rule 16(a)(1)(E), as amended in 
1993, the defense is entitled to disclosure ofcertain information about 
expert witnesses which tht:: government intends to call during the trial. 
And if the government provides that information, it is entitled to 
reciprocal discovery under (b)(1 )(C). This amendment is a parallel 
reciprocal disclosure provision which is triggered by a government 
request for information concerning defense expert witnesses as to the 

I 
('1 
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defendant's mental condition, which is provided for in an amendment 
to (b)(1)(C), infra. 

Subdivision (b)(l)(C). Amendments in 1993 to Rule 16 
included provisions for pretrial disclosure of information, including 
names and expected testimony of both defense and government 
expert witnesses. Those disclosures are triggered by defense requests 
for the information. If the defense makes such requests and the 
government complies, the government is entitled to similar, 

.. reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides 
that if the defendant has notified the government under Rule 12.2 of 
·an intent to rely on expert testimony to show the defendant's mental 

o 
. condition, the government may request the defense to disclose 
information aboutits expert witnesses. Although Rule 12.2 insures 
that the government will riot be surprised by the nature of the defense 
or that the defense intends to call an e{Cpert witness, that rule makes 
no provisiOJ1. for discovery ofthe identity, the expected testimony, or 
the qualifications of the expert Witness.· The amendment provi~ the 
government With the limited right to respond to the notice provided 
under Rule ;12.2 by reqllesting ~ore specific information about the 
expert. If the gov¢rnment:requests the specified iDforrnation, arid the 
defen~ complies, the defense is e~title!1 to reciprocal discovery under 
an arriendment to ~ubdivision (a)(l)(E), supra. .. 
, , . j. " , '. , ': • 

c' 
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TO: 	 Hon. Aticemarie Ii Stotler, Chair 
Standing Committee on Rules ofPractice and Procedure 

FROM: 	 Hon. D. Lowell Jensen, Chair 
Advisory CommiUee on Federal Rules of Criminal Procedure 

SUBJECT: 	 GAP REPORT: Explanation of Changes M:ade Subsequent to the 
Circulation for Public Comment ofRules 16 and 32. 

DATE: 	 May23,I995 

At its lune 1994 meeting the Standing Commit1cc approved the circulation for public 
~mmcnt ofproposed amendments to Rules 16 and 32. 

Both rules were published in Septcmberl994, with a deadline ofFebnwy 28,1995 
for any comments. At a hearing on lanwuy 27, 1995 representatives ofthe Committee 
heard the testimQnY ofseveral witnesses regarding the amendments to Rule 16. At its 
meeting in WashiDgt~ D.C. on April 10, 1995, the Advisory Committee considered the 
writtent sub:missjons ~fmembers of the public is well as the testiJnony ofthe witnesses. 

S~cs ofthe any comments on each Rule, the Rules, and the accompanying 
Committee Not,*arc attached. o 

The Advisoty Cominittee's actions on the amendments subsequent to the circulation 
for public comment arc as follows: . ' 

1. ~u1e 16(a)(l)(E) & (bXl)(C). DisclO$ure ofExpert Witnesses. 

The Committee made only minor stylistic changes to the pr~sed amendments to 
Rule 16{aXl)(E) and 16(bXIXC). Ve-ry few comments were recciwd on these particular 
provisions in Rule 16. 

* * * * * 

o 
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12 Advisory Committee on Criminal Rules 

GAP REPORT 

Rules 16 and 32 

May 1995 


ADVISORY COMMITTEE ON 
FEDERAL RULES OF CRIMINAL PROCEDURE 

PROPOSED AMENDMENTS TO RULE 16 

* * * * * 

TI. LIST OF COMMENTATORS: Rule 16 


CR"()1 Graham C. Mullen, Federal District Judge. Charlotte. N.C .• 9-19-94. 


CR-02 Robert L. Jones. III. Arkansas Bar Assoc .• Fort Smith, ArL. 

10-7-94. 

CR-03 Prentice H. Marshall. Federal District Judge. Chicago. lL .• 9-30-94. 

* * * * * 

CR-IO John Witt. City o{San Diego. CA.. 1-6-95 

CR-ll Akron Bar Assoc. (Jane Bell). Akron, OH., 1-27-95 

* * * * * 

c' 
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14 
GAP REPORT 
Rules 16 and 32 

Advisory Committee on Criminal Rules 

May 1995 o 
* * * * * 

IV. COMMENTS: Rule 16 

Hon. Graham C. Mullen (CR-Ol) 

Federal District Judge, 'Vestern District of North Carolina 

Charlotte, N.C. 

Sept. 19, 1994 


Judge Mullen believes the proposed new Rule 16 is long overdue. 

* * * * * 

Robert L. Jones, m (CR-02) 

President, Arkansas Bar Association 

Fort Smith, Ark. 

Oct. 7, 1994 


Mr. Jones. commenting on behalf ofthe Arkansas Bar Association. agrees with the 
proposed changes to Rule 16 ofthe Federal Rules ofCriminal Procedure. 

Hon. Prentice H. Marshall (CR-03) 

Federal District Judge, Northern District ofnJinois 

Chicago, n... 

Sept. 30, 1994 


Judge Marshall urges the Committee to adopt the language ofRule 26(a)(2) ofthe 
Rules ofCivil Procedure in the. proposed amendment to Criminal Rule 16 relating to 
anticipated expert testimony. 

* * * * * 

o 
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18Advisory Committee on Criminal Rules 
GAP REPORT 
Rules 16 and 32 
May 1995 

.. .. * * * 

John Witt (CR-I0) 
City ofSan Diego 
San Diego, CA 
Jan 6, 1995 

Mr. Witt thanks the Committee for an opportunity to provide input on the proposed 
amendments and notes that his counsel have informed him that nothing the amendments will 
have enough impact to justify any comments. 

Ms Jane Ben (CR-U) 
Akron Bar Assoc. 
Akron, Ohio 
Jan. 27, 1995 

The Akron Bar Assoc. supports the proposed amendments to Rule 16.... It also 
supports the provisions for discovery concerning experts. 

* * * * .. 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

Meeting ofJune 19-20, 1996 


Washington, D.C. 


Minutes 

The midyear meeting 0 f the Judicial Conference Committee on Rules of Practice and 
Procedure was held in Washington, D.C. on Wednesday and Thursday, June 19-20, 1996. 
All committee members were present: 

Judge Alicemarie H. Stotler, Chair 
Judge Frank H. Easterbrook 
Judge Thomas S. Ellis, III 
Professor Geoffrey C. Hazard, Jr. 
Judge Phyllis A. Kravitch 
Gene W. Lafitte, Esquire 
Judge James A. Parker 
Alan W. Perry, Esquire 
Sol Schreiber, Esquire 
Alan C. Sundberg, Esquire 
Chief Justice E. Norman Veasey 
Judge William R. Wilson 

Deputy Attorney General Jamie Gorelick was unable to be present. Ian H. 
Gershengorn, Special Assistant to the Deputy Attorney General, participated in the meeting 
as the voting representative of the Department ofJustice. 

Supporting the committee were Professor Daniel R. Coquillette, reporter to the 
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules 
Committee Support Office of the Administrative Office of the United States Courts, Mark D. 
Shapiro, senior attorney in the rules office, and Patricia S. Channon, senior attorney in the 
Bankruptcy Judges Division. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules 

Judge James K. Logan, Chair 

Professor Carol Ann Mooney, Reporter 


Advisory Committee on Bankruptcy Rules ­
Judge Paul Mannes, Chair 

Professor Alan N. Resnick, Reporter 


Advisory Committee on Civil Rules ­
Judge Patrick E. Higginbotham, Chair 

Professor Edward H. Cooper, Reporter 
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June 1966 Standing Committee Meeting - Minutes Page 13 

procedure for obtaining the consent of the parties to have a jury trial tried before a 
bankruptcy judge. 

FED.R.BANKR.P.9035 

Professor Resnick explained that the proposed amendment to Rule 9035 was a 
technical change dealing only with the six judicial districts in North Carolina and Alabama, 
where there are no United States trustees. The amendment would provide that the 
bankruptcy rules apply generally in those states, unless they are inconsistent with "any federal 
statute." This is a broader term than that used in the existing rule, which refers only to titles 
11 and 28 ofthe United States Code. The 1994 legislation had enacted certain provisions 
not codified in either title 11 or title 28 that relate to bankruptcy administration matters in 
these districts. 

The committee voted without objection to approve all the proposed 

amendments to the bankruptcy rules and send them to the Judicial Conference. 


Official Forms - Amendments for Publication 

Professor Resnick stated that the advisory committee recommended several changes 
in the Official Forms, as set forth in Agenda Item 8-B. He added that the advisory 
committee, acting on a recently-received request from the Committee on the Administration 
of the Bankruptcy System also recommended one further, minor change. The proposal 
would add another box to the statistical information section of the petition form to provide 
better statistical information on estimated assets ofdebtors in very large cases. 

The committee voted without objection to approve the proposed amendments to 
the forms for publication. 

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES 

Judge Jensen presented the report of the advisory committee, as set forth in his 

memorandum and attachments of May 7, 1996. (Agenda Item 5) 


Amendments for Judicial Conference Approval 

FED. R. CRIM. P. 16 

Judge Jensen reported that the Judicial Conference at its March 1996 session had 

rejected generally the proposed amendments to Rule 16. He added, however, that the 

opposition voiced at the Conference had been directed exclusively to the proposed 
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amendments to Rule 16(a)(I)(F), which would have required the government to disclose the 
names of its witnesses before trial. 

Following the Conference's action, the advisory committee considered anew the 
other proposed amendments to Rule 16(a)(l)(E) and 16(b)(1)(C), requiring reciprocal 
disclosure of information on expert witnesses when the defense gives notice under Rule 12.2 
that it intends to present expert testimony on the defendant's mental condition. The advisory 
committee decided to approve these amendments once again, without further publication, 
and forward them for approval by the Judicial Conference. 

Some members pointed out that there appeared to be a stylistic inconsistency between 
the language in lines 17-21 ("The summary provided under this subdivision") and that in lines 
53-56 ("This summary"). They pointed out that different language had been used to express 
the identical meaning. Judge Parker moved to change the language in lines 17-21 to 
make it consistent with that in lines 53-56. The motion died for lack of a second. 

Concern was also expressed as to whether references in the amendments to the 
Federal Rules of Evidence were accurate. Mr. Schreiber moved to change line 16 to state 
"under Article VII of the Federal Rules of Evidence," rather than "under Rules 702, 
703, or 705 of the Federal Rules of Evidence." The motion died for lack of a second. 

Judge Easterbrook moved to change the word "and" to "or" in lines 16 and 43 
and to send the amendments to the Conference otherwise as written. The motion 
carried, and the committee voted without objection to approve the proposed 
amendments and send them to the Judicial Conference. 

Amendments/or Publication 

FED. R. CRIM. P. 5.1 and 26.2 

Judge Jensen stated that the proposed changes to Rules 5.1 and 26.2 would require 
production of a witness' statement after the witness has testified at a preliminary examination 
hearing. The amendments were parallel to similar changes made in 1993, requiring the 
production ofwitness statements at various other evidentiary hearings, including hearings on 
suppression of evidence, sentencing, detention, revocation or modification of supervised 
release, and section 2255 motions. He pointed out that, technically, these amendments, like 
the 1993 amendments, raised a Jencks Act question because the witnesses' statements would 
be required before trial. 

Rule 26.2 would be amended to add a cross-reference to Rule 5.1. It would also be 
amended to correct a cross-reference to Rule 32, which had been amended recently. 
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I 	
RALPH K. WINTER, JR. 

EVIDENCE RULES 

TO: 	 Hon. Alicemarie H. Stotler, Chair 

Standing Committee on Rules of Practice 


r'"
I and Procedure 

FROM: 	 Hon. D. Lowell Jensen, Chair 

Advisory Committee on Federal Rules ofCriminal 

Procedure 


SUBJECT 	 Report on Proposed and Pending Rules ofCriminal 
Procedure 

DATE: 	 May 7, 1996 

L 	 INTRODUCfION. 
I 

l. 	
At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal 


Procedure acted upon proposed amendments to Rules of Criminal Procedure 5.1, 16, 

26.2,31,33,35, and 43. The Committee decided not to take any further action on a 

proposed amendment to Rule 24(a), which would have provided for attorney-conducted 

voir dire .. This report addresses those proposals and recommendations to the Standing 

Committee. 


Copies of the proposed rules and the accompanying committee. notes are attached. 
A copy ofthe minutes ofthe April meeting is also attached. r 
n. 	 ACfION ITEMS 

A. 	 Rule 5.1. Preliminary Examination & Rule 26.2. Production of 
Witness Statements. 

The proposed amendments to Rule 5.1 and Rule 26.2 would require production of 
a witness' statement after the witness has testified at a preliminary hearing. The 
amendments parallel similar changes made in 1993 to Rules 32, 32.1, 46, and Rule 8 ofthe 
Rules Governing Proceedings Under § 2255. The proposed amendments are attached. 

-

.- •... -----~~---
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Advisory Committee on Criminal Rules 2 

Report to Standing Committee 

May 1996 ' 
 C 


[ 

Recommendation: The Advisory Committee recommends tbat tbe 

amendments to Rules 5.1 and 26.2 be publisbed for public comment. 


B. Rule 16. Discovery and Inspection; Disclosure of Expert's Testimony. u! 
At Its July 1995 meeting, the Standing Committee approved for transmittal to tbe 

Judicial Conference two key amendments to Rule 16. The first amendment would have 
, required the government to provide the names ofits witnesses to be called at trial seven ~!LJ

days before the trial. The second, would have required the parties to disclose summaries 
1ofexpert testimony offered on the issue ofthe defendant's mental condition. The 

amendment requiring pretrial disclosure ofnames ofgovernment witnesses was the subject 
ofpro and con discussion and was ultimately r~ected by the Judicial Conference. c 
Although there was no controversy and no discussion concerning the ¥XPeTt testimony 
amendment, it was ~ected at the same time "by the Judicial Conference. [,,At its January 1996, meeting, in light ofthis history, the Standing Committee 
asked whetber the Advisory Committee wished to reconsider the amendJnent governing r"'ll 
expert testimony and during its April 1996 meeting, the Advisory Cotrimittee did Lreconsider this proposal and voted to resubmit it to the Standing Committee. 

The amendment, as it was forwarded to the Judicial Conference, is attached. 

Recommendation: The Advisory Committee recommends tbat tbe 

amendments to Rule 16 regarding expert testimony be resubmitted to the 

Judicial Conference without further pnblic comment. 


c. Rule 31. PoUing ofJurors. C 
The Advisory Committee 'has proposed an amendment to Rule 31, which would 

require that the jurors be polled individually whenever any polling occurs after the verdict, O! 
either at a party's request or on motion ofthe court. The Committee agreed with the view 
that there are distinct advantages to individual polling and that the practice should be C!I 
required. Individual polling, for example, should reduce the likelihood of a post-trial 
attack on the verdict on the ground that one ofthe jurors disagreed with the verdict. The I 
amendment leaves to the courts the exact method ofconducting the individual polling in 
cases involving multiple defendants or multiple counts. C\ 

Recommendation: The Advisory Committee recommends that the proposed 

amendment to Rule 31 be published for public comment. 


[ 
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1 Rule 16. Discovery and Inspection l 

,...., 2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE. 
..... 

3 (1) Information Subject to Disclosure. 

[ 4 ***** 

r 5 (E) EXPERT WITNESSES. At the 
i. -I 6 defendant's request, the government shall disclose 

,...., 7 to the defendant a written summary of testimony, 
L. 

8 that the government intends to use under Rules 
r 

9 702, 703, or 70S of the Federal Rules of EvidenceL. . ; 

,..... 10 during its case=in=chiefat~',....-.~~""':;;:s."~.~-'-=== 
I 

L 11 

r 12 

"-, 
13 government shall at the defendant's request. -I 

I 
l 14 disclose to the defendant a written SUIlllllal)' of 
1.-. 

,.-, 15 testimony the government intends to use under 

L 16 Rules 702. 703. and 705 as evidence at trial on the 

..- 17 issue ofthe defendant's mental condition. :rffis-.The
L 

18 =mary €:der~on sh&1 
[ 19 m.:ast describe the VVltnesses' opinions, the bases 

r 
L New matter is underlined and matter to be omitted is lined 

through. 
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L 
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o 
r: 

o 
20 and the reasons for those opinions therefor, and the 

21 witnesses' qualifications. c 
22 rJ..AftJt-i'3m~~ to Disclosure. Except o 
23 ), (D), and (E) of 

24 subdivision (a)( 

25 discovery or inspection of reports, memoranda, or 
r, 

26 other internal government documents made by the. U 
27 attorney for the· governm~t or any other government o 
28 agent agents in' eo~ction with the investtgatiQB Of 

h. , c29 prosecution of investigating or prosecuting the case. 

30 Nor does the ruleauthorm; the discOvery or inspection 

31 of ~aternentstnade' iby government witnesses or c
; . 

. . '-' 

32 prospective' gOVetIDn~t witnesses except as provided 
, . 1 o 

33 in 18 U.S.C. § 3500. 

34 ***** n
I....J 

35 (b) THE DEFENDANT'S DISCLOSURE OF 

36 EVIDENCE. o 
37 (1) In/ormaiion Subject to Disclosure. n 

L.-J38 ***** 

39 (C) EXPERT WITNESSES. Under the following 

40 circumstances. the defendant shall at the government's 

c 
c 
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L 

41 request, disclose to the government a written summary 

[ 42 of testimony that the defendant intends to use under 

43 Rules 702, 703. and. 705 of the Federal Rules of 

44 Evidence a °dence at trial: 

r 45 requests disclosure under su 0L 
46 

[ 

[ 47 defendant has given notice under Rule 12.20» of an 

48 intent to present ex:p¢rt testimony on the defendant's 

[ 
49 mental condition. the defeftdaBt, at the g&VeI'fHReIlt's 

50 request, must disclose to the go..remment a 'WritteR 

51 summary of testimoBY the defendant iBtendS to sse 

52 lHlder Rules 702, 703 aad 705 of the Federal Rules of 

53 E7;ideaee as eWieaee at trial. This summary HfI:tSt shallI 

L 

[ 
54 describe the witnesses' opinions of the ".vimesses, the 

55 bases and reasons for those opinions therefor, and the 

56 witnesses' qualifications. 
r ­

57
L 	 ***** 

COMMITI'EE NOTE [ 
r. 	 Subdivision (a)(l)(E). Under Rule 16(aX1)(E), as amended in 1993, the defense 

L 	 is entitled to disclosure of certain infonnation about expert witnesses which the 
government intends to call during the trial as well as reciprocal pretrial disclosure by the 

r 

L 


[ 

r 
L 

~.---- -----------'---------~~-"-
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o 
government upon defense disclosure. This amendment is a parallel reciprocal disclosure o 
provision which is triggered by a government request for information concerning defense 
expert witnesses as to the defendant's mental condition, which is provided for in an 
amendment to (b)(1)(C), infra. o 

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16 included provisions for 
pretrial disclosure ofinformation, including names and expected testimony ofboth defense 
and government expert witnes~s: Those disclosures are triggered by defense requests for r""i
the information. If the defense. makes such requests ~d the government complies, the I ' 

Ugovernment is ~ntitled. to similar,. reciprocal -discovery. The amendment to Rule 
16(b)(1)(C) provides that ifthe defendant has notified the government under Rule 12.2 of 
an intent to rely on expert teStimony to .show the defendant's mental condition, the [government may request the defense to disclose information about its expert witnesses. 
Although Rule: 12.2 insures that, the government will not.be surprised by the nature of the 
defense or that ~e defense intends to call an expert witness, that rule makes no provision 
for discove(y of:t1ie identity, the 'expected: testimony, or the qualifications of the expert C
witness. The amendment provides t,he government with the limited right to respond to the 
notice provid«Fdnder Rtlie U.2byt~o.estmg more specific information ab<;>ut the expert. 
If the government requests the 'specified informat.ion, and the defense complies, the 
defense is entit1~.tQ recipiocal~discovery,Wlder.~amendm~ to subdivision (aXl)(E), o 
supra. . 

Ul 
n 
UI 

[ 

I [ 
·1 
1 o 
1 

! 
! 	 c 

o 
1 	

[ 
n 

J 	 U 

I 	 o 
131

http:entit1~.tQ


Page 1 of 11 

MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


April 29, 1996 


Washington, D.C. 


The Advisory Committee on the Federal Rules of Criminal Procedure met at the Thurgood Marshall 
Federal Judiciary Building in Washington, D.C. on April 29, 1996. These minutes reflect the actions 
taken at that meeting. 

I. CALL TO ORDER & ANNOUNCEMENTS 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:40 a.m. on Monday, April 29, 
1996. The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Sam A. Crow 

Hon. George M. Marovich 

Hon. David D. Dowd, Jr. 

Hon. D. Brooks Smith 

Hon. B. Waugh Crigler 

Hon. Daniel E. Wathen 

Prof. Kate Stith 

Mr. Robert C. Josefsberg, Esq. 

Mr. Henry A. Martin, Esq. 
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V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION 

BY ADVISORY COMMITTEE 

A. Proposed Amendments to Rules; Report of Subcommittee on Local Rules Project. 

Judge Davis provided an oral and written report of his subcommittee on the local rules project. That 
subcommittee, consisting of Judge Davis (chair), Judge Crow, Judge Crigler, and Mr. Pauley, had 
addressed the question of whether certain local rules, identified by the Local Rules Project, might be 
worthy of including in the national rules. The subcommittee examined local rules which addressed the 
following four rules: 

Rule 4: In some districts, a local rule requires the arresting officer to notify other members of the court 
family of the arrest. The subcommittee recommended against adoption of that practice in the national 
rule. 

Rule 16: The subcommittee noted that in some districts, the parties are required to confer on discovery 
matters before filing a motion. The subcommittee also recommended against adoption of that practice in 
the national rule. 

Rule 30: In fifteen districts, the parties are required to submit proposed jury instructions sometime 
before trial. The subcommittee also recommended that that practice not be included in the national rule. 

Rule 47. The subcommittee noted that it had been recommended that Rule 47 be amended to require the 
parties to confer or attempt to confer before any motion is filed. That recommendation was also rejected 
by the subcommittee. 

The subcommittee noted in its report that the proposed amendments to the foregoing four rules address 
"details of practice and procedure about which courts have differing customs and traditions and that are 
properly the subject oflocal rules." The report also noted that the members of the subcommittee did not 
believe that any significant problems existed in any of the foregoing areas. 

The proposed amendment to Rule 12, generated some discussion: Two districts require the defense to 
give notice of an intent to raise the entrapment defense. Although a majority of the subcommittee had 
opposed adoption of that practice in the national rule, they believed that the matter should be raised for 
evaluation by the Committee. 

Mr. Pauley indicated that the Department of Justice did not necessarily believe that the proposed notice 
requirement had merit but thought that the issue should be raised. He recounted a case where there were 
multiple defendants and after the jury was selected one defendant wanted to raise the defense, which 
resulted in a severance. 

Judge Crow noted that adoption of such an amendment might lead to additional notifications of defenses 
that may not actually be raised at trial. Judge Crigler added that he did not perceive that any problem 
existed in this area. 
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options available to the Committee in addressing the issue, the consensus developed that the Department 
should be informed of the Committee's view that the current practice should be reaffirmed. No further 
action was taken on the matter, with the understanding that the Department would convey its response to 
the Committee at a future meeting. 

D. Rule 11(e). Provision Barring Court from Participation in Plea Agreement Discussions 

Judge Marovich presented a written and oral report on his subcommittee's consideration of the issue of 
whether a judge might be permitted to participate in any fashion in plea bargaining. The issue had been 
discussed at the Committee's Fall 1995 meeting in response to the practice used in the Southern District 
of California to expedite plea agreements. Under that procedure, a judge, other than a sentencing judge, 
works with the parties to reach a plea agreement and recommends a particular sentence, a procedure 
which might be in violation of Rule II(e) which indicates that the "court" may not participate in plea 
discussions. The subcommittee, consisting of Judge Marovich (chair), Mr. Martin, and Mr. Pauley 
recommended that no action be taken to amend the rules. It had learned that it solicited the views of both 
government and defense attorneys and that the prevailing view was that no change should be made to 
Rule 11. The subcommittee also learned that the Southern District of California had discontinued the 
practice which originally gave rise to the Committee's consideration of the issue. 

In the ensuing discussion, the Committee focused on the question of whether some change should be 
made to the rules to provide for some mechanism for determining the appropriate Sentencing Guidelines 
before triaL Several members expressed support for such a study; Judge Dowd noted that in Alabama, 
for example, a guilty plea and plea bargain are presented in conjunction with a presentencing report. 
Judge Stotler raised the question of whether the rules could be amended to provide for what might 
informally be called a "criminal motion for summary judgment" which would permit the court to resolve 
controlling issues of law at the pretrial stage. 

Judge Jensen asked the subcommittee to continue its study of the issue and added Professor Stith as a 
member. 

Judge Dowd moved that the subcommittee's report be accepted and Judge Davis seconded the motion, 
which carried by a unanimous vote. 

The Committee also addressed the operation of Rule 11 on the two types of plea agreements reflected in 
Rule II(e)(A)(B) and (C). Following brief discussion on the problem of predicting what effect the 
Sentencing Guidelines might have on a particular agreement, the Reporter was instructed to study Rule 
11 and how it actually operates in conjunction with those Guidelines. 

E. Rule 16(a)(1)(E), (b)(l)(C). Disclosure of Expert Witnesses 
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Judge Jensen indicated that when the Judicial Conference had considered the Committee's proposed 
amendments to Rule 16 at its Fall meeting, it had apparently rejected all of the proposed amendments, 
including the rather noncontroversial amendment requiring disclosure of expert witness' expected 
testimony. At its January 1996, meeting the Standing Committee had asked the Advisory Committee to 
consider whether it wished to resubmit those particular amendments to Rule 16. Judge Jensen asked 
whether the Department of Justice, which originally proposed the amendment, cared to seek further 
action. 

Mr. Pauley noted that the proposed amendments were minor and had passed through the proposal and 
comment period without opposition; but he expressed reluctance to trigger further discussion of the 
rejected amendments which would have required the government to disclose the names and statements 
of its witnesses before trial. 

Judge Jensen noted that the proposed amendment might raise a conflict with the Jencks Act which 
seemed to concern some members of the Standing Committee. Professor Stith noted that the Jencks 
problem already exists in other provisions of Rule 16. 

Following consultation between the representatives of the Department of Justice, Mr. Pauley moved that 
the Committee approve and resubmit the amendments to Rule I6(a)(1)(E) and (b)(1)(C) to the Standing 
Committee for transmittal to the Judicial Conference, without additional public comment. Judge Dowd 
seconded the motion, which carried by a vote of 10 to 1. 

F. Rule 31(d). Polling of Jurors 

The Reporter indicated that as a result of the Committee's action at its Fall 1995 meeting, he had drafted 
a proposed amendment to Rule 31(d) which would require individual polling ofjurors when a polling 
was requested by a party, or directed by the court on its own motion. 

Judge Dowd indicated that although he had no problem with the rule as drafted, he questioned whether 
the specifics of carrying out the individual polling might be addressed. Mr. Josefsberg observed that the 
proposed change would be good for both the defense and the prosecution. Following some minor 
drafting changes, Judge Marovich moved that the amendment be approved and forwarded to the 
Standing Committee for publication and comment. Judge Smith seconded the motion, which carried by 
a unanimous vote. 

G. Rule 31(e). Forfeiture Proceedings 

Mr. Pauley explained a proposal submitted by the Department of Justice which would address the 
procedures for criminal forfeiture. In the Department's view, there are a number of inadequacies in Rule 
31 for determining whether, and to what extent, the defendant had an interest in the property; the 
Circuits seem split on what the role of the jury should be in making those decisions. The proposed 
amendment would attempt to resolve the question of the jury's role and defer determination of the extent 
of the defendant's interest to an ancillary proceeding. Finally, he noted that in Libretti v. United States, -­
-- U.S. ---- (Nov. 7, 1995), the Court held that criminal forfeiture constitutes a part of sentencing in a 
criminal trial. 
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c' 	 Agenda F-19 (Summary) 
Rules 

March 1996 

SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE 

CO~TTEEONRULESOFPRACTICEANDPROCEDURE 

The Committee on Rules of Practice and Procedme recommends that 

the Judicial Conference: 


1. 	 Resolve that on April 1, 1998, and at each 3-year interval ending on April 1 
thereafter, the Official Bankruptcy Forms be amended, automatically and 
without fmther action by the Judicial Conference, to conform to any 
adjustment of dollar amounts made under § l04(b) of the Bankruptcy 
Code .................................................. , .............................................................. pp. 3-4 

2. 	 a. Adopt a numbering system for local rules of court that corresponds 
with the relevant Federal Rules of Practice and Procedure; and 

b. 	 Set April 15, 1997 as the effective date of compliance with the 
uniform numbering system so that courts will have sufficient time to 
make necessary changes to their local rules .......................................... pp. 6-7 

The remainder of the report is submitted for the record, and includes 
the following items for the information of the Conference: 

.. 	 Rules governing attorney conduct.. ....................................................................... p. 7 


Pending legislation eliminating unanimity requirement for jury verdicts ....... pp. 8-9 


Chart showing status of rules amendments ........................................................... p. 9 


NOTICE 
No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLlCY OF THE JUDICIAL 

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF. 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

Meeting ofJanuary 12-13, 1996 


Los Angeles, California 


Minutes 

The winter meeting of the Judicial Conference Committee on Rules of Practice and 
Procedure was held in Los Angeles, California on Thursday and Friday, January 12-13,1996. 
All committee members were present: 

Judge Alicemarie H. Stotler, Chair 
Judge Leroy J. Contie, Jr. 
Judge Frank H. Easterbrook 
Judge Thomas S. Ellis, III 
Professor Geoffrey C. Hazard, Jr. 
Judge Phyllis A Kravitch 
Gene W. Lafitte, Esquire 
Judge James A Parker 
Alan W. Perry, Esquire 
Sol Schreiber, Esquire 
Alan C. Sundberg, Esquire 
Chief Justice E. Norman Veasey 
Judge William R. Wilson 

Deputy Attorney General Jamie Gorelick was unable to be present because ofweather 
and transportation conditions. Ian H. Gershengorn, Special Assistant to the Deputy Attorney 
General, participated in the meeting as the representative of the Department ofJustice. 

Supporting the committee were Professor Daniel R. Coquillette, reporter to the 
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules 
Committee Support Office ofthe Administrative Office of the United States Courts, Mark D. 
Shapiro, senior attorney in the rules office. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules ­
Judge James K. Logan, Chair 

Professor Carol Ann Mooney, Reporter 


Advisory Committee on Bankruptcy Rules ­
Judge Paul Mannes, Chair 

Professor Alan N. Resnick, Reporter 


Advisory Committee on Civil Rules ­
Judge Patrick E. Higginbotham, Chair 

Professor Edward H. Cooper, Reporter 


139



January 1996 Standing Committee Meeting - Minutes Page 2 

Advisory Committee on Criminal Rules ­
Judge D. Lowell Jensen, Chair 
Professor David A. Schlueter, Reporter 

Advisory Committee on Evidence Rules ­
Judge Ralph K. Winter, Chair 
Professor Margaret A. Berger, Reporter 

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Gamer, 
consultants to the committee; Mary P. Squiers, project director of the local rules project; 
Patricia S. Channon, senior attorney in the Bankruptcy Judges Division of the Administrative 
Office; and William B. Eldridge, Director of the Research Division of the Federal Judicial 
Center. 

INTRODUCTORY REMARKS 

Judge Jensen reported that he had represented the committee at the September 1995 
meeting of the Judicial Conference. He stated that the committee had proposed to the 
Conference two changes to Rule 16 of the Federal Rules of Criminal Procedure. The fIrst 
would have amended Rule 16(a)(l)(F) to require the government to disclose the names of its 
witnesses to the defendant seven days before trial, unless the United States attorney were to fIle 
with the court an ex parte, non-reviewable statement that the government believed that 
disclosure would threaten a person's safety or lead to an obstruction ofjustice. The second 
change would have amended Rule 16(b)(l)(C) to require the defense to disclose to the 
government a written summary of the testimony of its witnesses when it intended to rely on 
expert testimony to show the defendant's mental condition. 

Judge Jensen stated that the Judicial Conference, on a close vote, had failed to approve 
a motion to adopt the proposed changes to Rule 16. He added that the Advisory Committee 
on Criminal Rules had concluded that the Conference's action must be read as a rejection ofthe 
committee's entire Rule 16 proposal, including the provision that would have amended rule 
16(b)(1)(C) to require disclosure of expert testimony by the defense. He added that the 
Advisory Committee on Criminal Rules would be pleased to consider this latter proposal again. 

Judge Jensen also reported that the Judicial Conference had rejected a motion to prevent 
publication of the proposed amendments to the civil and criminal rules that would require 
attorney participation in voir dire. Accordingly, the voir dire proposals, which had been 
sponsored jointly by the Advisory Committee on Criminal Rules and the Advisory Committee 
on Civil Rules, were published immediately following the Conference's meeting. 

Some members and participants suggested that the committee's recommendations and 
supporting material may not have been given adequate consideration by the members of the 
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Judicial Conference. One participant suggested that the motion to prevent publication of the 
voir dire proposals was purely procedural in nature and had been made at the last minute. He 
stated that in the future the committees should be provided with greater advance notice of 
proposed objections to their reports. Some members recommended that consideration be given 
to changing the presentation and fonnat ofthe committee's reports to the Conference to ensure 
that Conference members are fully infonned about the materials and that the committees be 
given an adequate opportunity to present and defend their proposals on the merits. 

Judge Stotler reported that she and Professor Coquillette had attended part of the 
December 1995 meeting of the Committee on Court Administration and Case Management. 
At the meeting, they discussed the Judicial Conference's obligations under the Civil Justice 
Refonn Act to file a report and recommendations with the Congress by December 31, 1996. 
She stated that she and the reporter had emphasized that the Rules Enabling Act process is very 
participatory and lengthy. The RAND report, providing empirical data on the results of the 
CJRA pilot program, would not be ready even on a preliminary basis until the end ofJune 1996, 
and in fmal fonn by the end of September 1996. Under this schedule, there would not be 
enough time for the Conference and its committees to review the RAND report, make 
appropriate recommendations regarding the adoption oflitigation principles and guidelines, and 
initiate proposed rules changes to implement the recommendations. The Committee on Court 
Administration and Case Management was urged to take the rulemaking process into account 
in coming to its recommendations. 

Judge Higginbotham reported that the RAND Corporation and the American Bar 
Association were eager to obtain reactions by bench and bar to the findings and 
recommendations in the report. He noted that the ABA was planning to hold a national 
conference to consider the report, possibly in March 1997. He added that Judge Ann C. 
Williams, chair of the Court Administration and Case Management Committee, had been very 
receptive to receiving input from bench and bar and had asked to be included in the ABA 
conference. 

Judge Stotler reported that she, Professor Coquillette, and Judge Robert E. Keeton, 
fonner chairman of the committee had met with the Chief Justice on December 13, 1995, to 
discuss: (1) the style revision project; (2) the appropriate length of terms for rules committee 
members and chairs; and (3) inviting the chairs of other Judicial Conference committees to 
attend the committee's January 1996 special study conference on attorney conduct She stated 
that the ChiefJustice was very interested in, and very knowledgeable about, the rules process. 
She added that he approved of the committee's proceeding with its plans for revising the 
Federal Rules of Appellate Procedure for style and for using the appellate rules as the 
bellwether for the style revision project. She added that style revision ofthe other federal rules 
of procedure should be delayed until revision of the appellate rules has concluded. Judge 
Stotler emphasized that attorney conduct issues cut across the jurisdictional lines of several 
Judicial Conference committees and had to be coordinated closely with the other committees. 
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For that reason, she had wanted to infonn the Chief Justice directly ofthe committee's intention 
to invite other Judicial Conference chairs to the special study conference and to ascertain 
whether the proposal met with the Chief Justice's approval. 

APPROVAL OF THE MINUTES OF THE LAST MEETING 

The committee approved unanimously the minutes ofthe July 6-7,1995 meeting. 

REPORT OF THE ADMINISTRATIVE OFFICE 

Mr. Rabiej reported that the Administrative Office had just installed the hardware and 
software for its new electronic document management system that will support the rules 
committees. Customization ofthe software and training ofthe staff were underway, and dual 
operation 0 fthe manual and automated systems would fo now. Judge Stotler recommended that 
the office invite the committee to an on-site demonstration of the system in conjunction with 
the June 1996 meeting. 

Mr. Rabiej stated that Senator Thunnond had introduced S. 1426, a bill that would 
amend the Federal Rules of Civil and Criminal Procedure to eliminate the requirement of 
unanimous consent for a verdict and require that a verdict in a civil or criminal case be made 
only by a 5/6 vote of the jury. 

Several of the participants expressed objection to the legislation on the merits and 
recommended that the Judicial Conference be heard on the matter. Concern was also expressed 
that the bill would violate the Rules Enabling Act process by amending federal procedural rules 
directly by statute. One member recommended that work begin immediately to consider the 
implications of the legislation and obtain empirical data. 

REPORT OF THE STYLE SUBCOMMITTEE 

Judge Parker reported that the chair had recently selected him to serve as chair ofthe 
style subcommittee. He stated that the role ofthe subcommittee would necessarily be limited 
because further work on revision of the civil, criminal, and bankruptcy rules would likely be 
held in abeyance until after completion of the revision process for the appellate rules. 

Mr. Gamer reported that his codification of the style conventions used by the style 
subcommittee was about to be published by the Administrative Office under the title Guidelines 
for Drafting and Editing Court Rules. He stated that the conventions are easy to 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


October 16-17, 1995 


Manchester Village, Vermont 


The Advisory Committee on the Federal Rules of Criminal Procedure met at the Equinox Hotel in 
Manchester Village, Vennont on October 16 and 17, 1995. These minutes reflect the actions taken at 
that meeting. 

I.CALL TO ORDER & ANNOUNCEMENTS 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, October 16, 
1995. The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Sam A. Crow 

Hon. George M. Marovich 

Hon. David D. Dowd, Jr. 

Hon. D. Brooks Smith 

Hon. B. Waugh Crigler 

Hon. Daniel E. Wathen 

Mr. Robert C. Josefsberg, Esq. 

Mr. Darryl W. Jackson, Esq. 

Mr. Henry A. Martin, Esq. 
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Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal Division 

Professor David A. Schlueter, Reporter 

Also present at the meeting were: Judge Alicemarie H. Stotler; Chair of the Standing Committee on 
Rules of Practice and Procedure; Judge William R. Wilson, Jr., a member of the Standing Committee on 
Rules of Practice and Procedure and a liaison to the Committee; Professor Daniel R. Coquillette, 
Reporter to the Standing Committee; Mr. John Rabiej and Mr. Paul Zing from the Administrative Office 
of the United States Courts; and Mr. James Eaglin from the Federal Judicial Center. 

The attendees were welcomed by the chair, Judge Jensen, who noted that Professor Saltzburg's, whose 
term on the Committee had expired, had made invaluable contributions to the Committee and would be 
recognized at the Committee's Spring 1996 meeting. 

II.APPROV AL OF MINUTES OF OCTOBER 1994 MEETING 

Judge Crow moved that the minutes of the Committee's April 1995 meeting in Washington, D.C., be 
approved. Following a second by Judge Marovich, the motion carried by a unanimous vote. 

III.CRIMINAL RULES APPROVED BY THE SUPREME COURT 

AND FORWARDED TO CONGRESS 

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress 
proposed amendments to four rules, which will become effective on December 1, 1995, absent any 
further action by Congress: Rule 5(a) (Initial Appearance Before the Magistrate Rule 43 (Presence of 
Defendant); Rule 49(e) (Repeal of Provision re Filing of Dangerous Offender Notice); and Rule 57 
(Rules by District Courts). The Reporter noted that in its consideration of the rules, the Supreme Court 
had changed the word "must" to "shall" in order to maintain consistency within all of the rules. 

IV.RULES CONSIDERED BY THE JUDICIAL CONFERENCE AND 

FORWARDED TO THE SUPREME COURT 

Judge Jensen reported on the disposition of Rules 16 and 32 which had been forwarded by the 
Committee to the Standing Committee for action .. After considerable discussion at its July 1995 
meeting, the Standing Committee had approved a modified version of the Committee's proposed 
amendments to Rule 16, which would have required the government to produce the names and 
statements of its witnesses prior to trial. In order to avoid any conflict with the Jencks Act, the Standing 
Committee deleted any requirement to produce a witness' statement. The Standing Committee had 
approved, without change, the Committee's proposed amendment to Rule 32 regarding forfeiture 
procedures. 

Although the Judicial Conference approved Rule 32 for transmittal to the Supreme Court, it rejected 
altogether the proposed amendments to Rule 16 regarding production of witness names and statements. 
Although it was not clear from the Judicial Conference's action whether they specifically intended to 
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reject the amendment to Rule 16 which addressed disclosure of expert witness testimony, the consensus 
of the Committee was that that amendment had also been implicitly rejected because the changes to Rule 
16 had been treated as single unit by the Conference. 

V.RULES APPROVED BY STANDING COMMITTEE 

FOR PUBLICATION AND COMMENT 

The Reporter informed the Committee that at its July 1995, meeting, the Standing Committee had 
approved for publication an amendment to Rule 24(a) which would provide for attorney-conducted voir 
dire ofjurors. The final language was the result of a compromise with a provision presented by the Civil 
Rules Committee for amending Civil Rule 47. 

Judge Jensen indicated that hearings on the proposed amendment have been set for December 15, 1995 
in Oakland and February 9, 1996 in New Orleans. He added that any members of the Committee 
interested in attending those hearings should contact the Rules Committees Support office. 

During the discussion on Rule 24, Judge Jensen raised questions about the appropriate role of the Chair 
and Reporter at the Standing Committee meetings when proposed amendments are offered to the 
Committee's proposed versions. He noted that for amendments in which the Advisory Committee has 
invested a great deal of debate and time, it is not always possible to know just what amendments to 
agree to at the Standing Committee level. That point was made clear during the discussion at that 
Committee's meeting regarding the proposed amendments to Rules 16 and 32. In both instances, major 
changes were made to the rules as the result ofnegotiation and compromise in an attempt to go forward 
with some amendment, rather than remanding the issue to the Advisory Committee for further action. 
During the ensuing discussion, the consensus of the Committee was that the Chair and Reporter should 
have some reasonable discretion to assess the Standing Committee's proposed actions and agree to 
changes which they believe are in accordance with the Committee's views. Several members expressed 
concern that if the Standing Committee makes drastic changes to a rule published for comment, there 
may changed votes at the Advisory Committee level upon further consideration. 

Judge Jensen also raised the related question of the appropriate role of the Committee vis a vis lobbying 
Congress for or against a particular amendment. Mr. Rabiej indicated that the legislative liaison office 
coordinates any such efforts with the chairs of the respective committees. 

The discussion also raised the issue of the relationship between the Advisory Committees and the 
Standing Committee. Mr. Pauley noted that rarely does the Standing Committee expand on a 
Committee's proposed amendment; if any changes are made, they usually result in narrowing the 
Advisory Committee's proposal. Several members also observed that there is a difference in making 
changes to a rule which has been forwarded for possible publication and comment. In those instances, 
the Advisory Committee will have another opportunity to review the rule and may decide not to pursue 
any amendments to the rule. Judge Stotler noted that survey forms had been provided to the Advisory 
Committee to solicit its views on a wide range of issues, including the relationship between the Standing 
Committee and Advisory Committee. 

VI.CRIMINAL RULES CURRENTLY UNDER CONSIDERATION 

BY ADVISORY COMMITTEE 
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SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE 

COMM1'ITEE ON RULES OF PRACTICE AND PROCEDURE 

The Committee on Rules of Practice and ~ocedure recommends that the 
Judicial Conference: 

1. 	 Approve proposed amendments to Appellate Rules 21, 25, and 26 
and transmit them to the Supreme Court for its consideration 
with the recommendation that they be adopted by the Court and 
transmitted to Congress in accordance with the law. . . . . . . . . . . .. pp. 2-4 

2. 	 Approve proposed amendments to Bankruptcy Rules 1006, 1007, 
1019,2002,2015,3002,3016,4004,5005,7004,8008, and 9006 
and transmit them to the Supreme Court for its consideration 
with the recommendation that they be adopted by the Court in 
accordance with the law .................................. pp. 7-9 

3. 	 ApproVe proposed amendments to Civil Rules 5 and 43 and transmit 
them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and transmitted 
to Congress in accordance with the law .................... pp. 12-14 

4. 	 Approve the proposed amendments to Criminal Rules 16 and 32 and 
transmit them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court in accordance 
with the law ........................................ pp. 17-21 

The remainder of the report is for information, and the record. 

NOTICE 
No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLlCY OF THE JUDICIAL 


CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF. 
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advantages of twelve-member juries. The advisory committee noted that many 

courts now routinely sit juries of eight or ten or more in all but the shortest cases. 

Your committee believes that public comment would be especially helpful in 

assessing whether the advantages of a larger jury size, including increased minority 

representation and possibly moderation of unreasonable damages awards, outweigh 

the increased costs associated with a larger sizedjury. 

Your committee voted to circulate the proposed amendments to the bench 

and bar for Comment. 

IV. AMENDMENTS TO THE 
FEDERAL RULES OF CR1MINAL PROCEDURE 

A Rules Recommended for Approval and Transmission 

The Advisory Committee on Criminal Rules submitted to yhur committee 

proposed amendments to Federal Rules of Criminal Procedure 16 and 32 together 

with Committee Notes explaining their purpose and intent. The proposed 

amendments were circulated to the bench and bar for comment in September 1994. 

A public hearing was held in Los Angeles in January 1995. 

The proposed amendments to Rule 16 Wiscovery and Inspection) would 

establish parallel reciprocal disclosure provisions for the prosecution and the 

defense regarding the testimony of an expert witness on the defendant's mental 

condition. The amendments would also require the government, seven days before 

trial, to disclose to the defense the names of government witnesses and their 

statements, unless it believes in good CBith that pretrial disclosure of this 

information might threaten the safety of a person or risk the obstruction ofjustice. 

17 
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In such a case, the government simply would file an ex parte, unreviewable 

statement with the court stating why it believes - under the facts of the particular 

case - that a safety threat or risk. of obstruction ofjustice exists. 

The comments and testimony highlighted the contrast between the ease of . 

counsel obtaining discovery in a civil case and the difficulty of defense counsel in 

preparing for trial in the absence of witness disclosure in a crimina1 case. Although 

many federal prosecutors already timely disclose witnesses' names and statements, 

many others do not. There is no national uniform policy on disclosure. The extent 

of disclosure ultimately dependS on the policies of local U.s. attorney offices and 

individual assistant U.S. attorneys, which often vary from district to district and 

even within an office. Other commentators stressed that the plea bargaining 

process would be more effective .and efficient if disclosure is made timely so that the 

defendant understands the strength of the prosecution's case. 

The proposed amendments recognize clearly that some government witnesses 

come forward to testify at risk to their personal safety, privacy, and economic well­

being. At the same time, most cases do not involve risks to witnesses.' The 

proposed amendments are intended to create a fairer trial by reducing the practical 

and inequitable hardships defendants presently face in attempting to prepare for 

trial without adequate discovery. Unnecessary trial delay is now incurred because 

once a witness.is called to testify at the trial, a recess must be ordered to allow the 

defense time to review any previous statements made by the witness in order to 

effectively cross-examine the witness, which only places additional burdens on all 
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parties, court resources, and jurors. 

Many state crimina] justice systems and the military already provide pretrial 

disclosure of witnesses, and it is presently stanc:1a.r4 operating procedure in many 

federal district courts. The proposed amendments are less demanding than the 

amendments recommendedby the Judicial Conference and approved by the 

Supreme Court in 1974, which required disclosure of the names and addresses of all 

government witnesses upon request of the defendant. If the government believed 

that disclosure would create an undue risk of harm. to the witness it could request 

the court for a protective order. The amendments were rejected ultimately by 

Congress. 

The proposed amendments, as publi.Shed for comment, admittedly created a 

conflict with the Jencks Act in so far as they would require pretrial disclosure of 

) 
witnesses' statements. But they were consistent with the Act in recognizing the 

impo~ce of defense pretrial discovery while permitting the government to block 

it when necessary. The amendments are procedural and are similar to several 

other previously approved amendments that require the defense and prosecution to 

disclose certain information before trial. 

Your committee decided to eliminate the conflict with the Jencks Act by 

limiting the proposed amendments to the disclosure of witnesses' names omy. It 
~ 

I 

also revised the time provisions by providing the court with discretion to require 

disclosure in less than seven days before trial to accommodate cases in which the 

prosecution is unable itself to prepare for the trial. 

The Department of Justice continues to oppose any required pretrial. 

19 
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disclosure of witnesses' names. The Department believes that the proposed 

amendments are unnecessary because most prosecutors already disclose such 

information before trial. It is also concerned that the proposed amendments would: 

(1) impose subtle but real restraints on prosecutors who would prefer not to 

disclose the name of a witness based on their assessment of the potential risks, but 

who do not want to incur disapproval of the trial judge, (2) add new safety risks to 
, 

witnesses who would otherwise never be identified in caSes in which a plea was 

entered immediately before trial, and (3) create unnecessary satellite litigation on 

review. The advisory committee substantially modified earlier versions of the 

proposed amendments to Rule 16 over the course of several past meetings to meet 

the Department's concerns. 

As amended, your committee voted to recommend approval of the proposed 

amendments with the representative of the Department of Justice and one other 

committee member opposed. 

Rule 32 (Sentence and Judgment) would be amended to permit a court 

explicitly to conduct forfeiture proceedings after the return of a verdict, but before 

sentencing. 

The proposed amendments to the Federal Rules of Crimina] Procedure, as 

recommended by your committee, are in Appendix D together with an excerpt from 

the advisory committee report. 

Recommendation: That the Judicial Conference approve the proposed 
amendments to Criminal Rules,16 and 32 and transmit them to the Supreme 
Court for its consideration with the recommendation that they be adopted by 
the Court and transmitted to Congress in accordance with the law. 
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AgendaF-18
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (Appendix D) 

OF THE Rules 
JUDICIAL CONFERENCE OF THE UNITED STATES . September 1995 

WASHINGTON, D.C. 20544 

CHAIRS OF ADVISORY COMMITTEES ALICE MARIE H. STOTLER 
CHAIR 

JAMES K. LOGAN 
APPELLATE RULES 

PETER G. McCABE 
SECRETARY PAUL MANNES 

BANKRUPTCY RULES 

PATRICK E. HIGGINBOTHAM 
CIVIL RULES 

D. LOWELL JENSEN 
CRIMINAL RULES 

RALPH K. WINTER, JR. 
EVIDENCE RULES 

TO: 	 Hon. AJlcemarle R Stotler, Chair 

Standing Committee on Rules ofPractice 

and Procedure 


FROM: 	 Hon. D. LowelJ Jensen, Chair 

Advisory Committee on FederaJ Rules of Crimina) 

Procedure 


SUBJECT 	 Report or Advisory Committee on Rules or Criminal Procedure 
I 	 I) ­

DATE: 	 May 23, 1995 

L INTRODUCTION. 

At its meeting on April 1 0, 1995, the Advisory Committee on the Rules of Criminal 
Procedure considered proposed or pending amendmen1s to several Rules ofCriminal 
Procedure. This report addresses those proposals. The minutes of that meetin& a GAP 

. Report, and a proposed amendment tD Rule 24(a) are attached. 

n. ACTION ITEMS 

A.' Action on Rules Published for PubUe: Comment: Rules 16 and 31 

At its lune 1994 meeting the Standing CommiUee approved for publication for 
public comment amendments to Rule 16 and 32. The deadline for those comments was 
Februaty 28, 1995 and at its Aprill99S meeting the Advisory Committee considered the 
comments, made several minor changes to the rules and now presents them to the Standing 
Committee. The amended Rules and Committee Notes are included in the attached GAP 
Report. 
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L Action on Proposed Amendments to Rules Ui(a)(l)(E) & 

(bXl)(D). Disclosure orExpert Witnesses. 

Minor styJistic changes were made to the proposed amendments to Rules 
16(a)(1)(E) and (bXl)D) which address 1he issue ofdisclosure of1he names and 
statements ofexpert witnesses who may be called to testify about the defendant's mental 
oo~~ 	 . 

The Advisory Committee recommends that the Standing Committee approve the 
amendments taRule J6(a)(J)(E) and (b)(J)(C) andforward them to the JudiciaJ 
Corrference for approval. 

2. 	 Action on Proposed Amendments to Rule 16(aXl)(F) and 
(b)(l)(D). Pretrial DlscJosure ofWitness Names and 
Statements. 

As noted in the attached GAP Report, the Committee made several minor changes 
to the proposed amendment and the accompanying Conunittee Note. The Committee 
considered again the view that the amendments are inconsistent with the 1encks Act; it 

. continues to believe that forwarding the proposed changes to Congress is appropriate under 
the Rules Enabling Ac1. 

The Advisory Committee recommends that the Standing Committee apprO\7e the 
amendments taRule J6(a)(l)(F) and (b)(l)D) andforwardthem to the Judicial 
Cotiference for app1'ClWil. \ 

3. 	 Action on Proposed Amendments to Rule 31(d). Forl'elture 
Proceedings Before Sentencing 

The Advisory Committee made a number of changes to Rule 32( d) after 

publication. Those changes which arc discussed more fully in the attached GAP Report, 

do not in the Committee's view require additional publication and comment. 


The Advisory Committee recommends that the Standing Committee apprO\7e the 

amendments ta Ruk J2(d) andforward them to the Judicial Conforence for approval. 


'***** 
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TO: Bon. AUcemarie R Stotler, Chair 
\ 

Standing Committee on Rules ofPractice and Procedure 

FROM: Hon. D. LoweJl Jensen, Chair 
Advisory ConuniUee ~ Federal Rules ofCriminal Proc:edure 

SUBJECT: GAP REPORT: Es:plaaation ofChanges Made Subsequent to the 
Circulation for PubUc Comment ofRules 16 and 32. 

\. 
DATE: M.ay~, 1995 

At its 1~ 1994 meeting the Standing Committee approved the:circu1ation for public 
comment ofproposed amendments to Rules 16 and 32 

BoIh rules were pub1ished in September 1994~ with a deadline ofFebruaty 28~ 1995 
for any comments. At a hearing on 1anuary 27, 1995 representatives ofthe Committee 
heard the testimony ofseveral witnesses regarding lhe amendments to Rule 16. At its 
meeting in Washington. D.C. on April 10. 1995, the AdvisoJy Committee considered the 
writtent submissions ofmembers ofthe public as well as the testimony of the wdnesses.r 

Summaries of the any comments on each Rule, the Rules. and the accompanying 
Committee Notes arc attached. 

The Advisory Comridttee's actions on the amendments subsequent to the circulation 
for public comment are as foBows: 

L 	 Rule 16(a)(l)(E) &. (b)(I)(C). Disclosure ofEs:pert Witnesses. 

The Committee made only minor stylistic changes to the proposed amendments to 
Rule 16(aX1XE) an1i 16(bXIXC). Very few comments were receiwd on these particular 
provisions in Rule 16. 

2. 	 Rule 16(a)(1)(F) &: (b)(I)(D). Pretrial Disclosure ofWitness Names and 
Statements 

After considering the numerous written submissions and oral testimony on the 
proposed amendments to Rule 16(aXl)(F) and (bXl)(D). the Committee made several 
minor amendments to the Rule and the accompanying Note. The Committee changed !pc 
Rule to &mit 1he disclosure requirements tofoJony, non-capitoJ cases. h also clarified 
language in Rule 16(aXl)(F) concerning the content of the IlOIttlMcwable statement by the 
attomeyfor the govetnment. As rewritten, the rule explicltly recognizes that the govemmen1 
may decline to disclose either the name or the statement, or 00, ofa particular witness. 
Finally, the Committee made stylistic cbaDges consistent with Mr. Gamer's suggestioDs at 
the June 1994 Standing Committee meeting. 
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GAP REPORT 
Rules 16 and 32 
May 1995 

The changes to the Committee Note accompanying Ru1e 16 sharpen the 
Committee's position that the proposed amendment is consistent with other amendments to 
the Rules ofCriminal Procedure, already approved by Congress, which technically violate 
the Jencks Act. Those amendments provide for some limited pretrial disclosure of a 
government witness' statement before the witness testifies on direct examination at trial, as 
provided in the Jencks Act. 

~. Rule 32(d). Forfeiture Proceedings. 

Five commentators, including the Department ofJustice, which had proposed the 
amendment, supported the proposed amendment to'Ru1e 32(d) which permits the trial court 
to enter a forfeiture order prior to sentencing. The Department ofJustice's comments 
suggested changes which might have been considered significant enough to require 
repUblication for public comment. Ultimately, the Committee changed the rule in the 
following respects: (1) the amendment now provi.~es that the procedures in Rule 32(d) may 
be applied where the defendant has entered a plea ofguilty subjecting property to forfeiture; 
(2) the Committee eliminated any reference to specific timing requirements; and (3) the 
Committee added the last sentence which recognizes the authority of the court to include 
conditions in its :final order which preserve the value of the property pending any appeals. 

Given the relatively minor nature ofthese changes and the low number of public 
comments on the published version, the Committee believes that republication ofthis 
amendment is unnecessary. 

Attachments: 
Rule 16 and Committee Note; Summary ofComments and Testimony 
Rule 32 and Committee Note; Summary ofComments 

I 
! 
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Advisory Committee on Criminal Rules 12 
GAP REPORT 
Rn1es 16 and 32 
May 1995 

ADVISORY COMMITTEE ON 
FEDERAL RULES OF CRIMINAL PROCEDURE 

PROPOSED Ai\IENDMENTS TO RULE 16 

L SUMMARY OF COMMENTS: Rule 16 

, The CoIl1lliittee received 23 written submissiops and heard testimony from three 
witnesses; two ofthose witnesses also supplied written comments. While several were 
statements filed by organizations, most ofthose commenting were in private practice. No 
current federal prosecutor filed a statement. Several were members ofthe judiciary. 

With one exception (who declined to make any comments) all those submitting 
comments were in favor ofthe general expansion offederal crimi.nRl discovery in Rule 16. 
Most favored the amendments as published with one or two suggested changes. Beyond 
that, there were various levels of support for the key features in the amendment: One 
specifically favored the 7-day provision; four were opposed to it as being too short. With 
regard to the provision for an ex parte statement by the prosecution, 8 were opposed to it 
and two explicitly stated that the procedure was appropriate. Three specifically stated that 
the concern about danger to witnesses was overstated. One commentator stated that the 
Jencks Act should not be a problem. Several encouraged the Co~ttee to extend 
production to FBI 302's. Three were in favor ofrequiring production ofaddresses ofthe 
witnesses. Several mentioned the issue ofreciprocal discovery; one was opposed to it 
altogether and several indicated that the defense should have the opportunity to also refuse 
to disclose its witnesses under a procedure similar to that available for the prosecution. 

ll. LIST OF COMMENTATORS: Rule 16 

CR-01 	 Graham C. Mullen, Federal District Judge, Charlotte, N.C., 9-19-94. 

CR-02 	 Robert L. Jones, III, Arkansas Bar Assoc., Fort Smith, Ark, 
10-7-94. 

CR-03 	 Prentice H. Marshall, Federal District Judge, Chicago, IL., 9-30-94. 

CR-04 'James E. Seibert, United States Magistrate Judge, Wheeling, W.V.,114­
94. 	 . 

CR-05 	 David A. Schwartz, Esq., San Francisco, CA, 11-8-94. 
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CR-06 

CR-07 

CR-08 

CR-09 

CR-IO 

CR-II 

CR-12 

CR-13 

CR-14 

CR-I5 

CR-16 

CR-17 

CR-18 

CR-I9 

CR-20 

CR-21 

CR-22 

CR-23 

Edward F. Marek, Esq., Cleveland, OH, 11-16-94. 


William H. Jeffress, Jr., Esq., Wash. D.C., 12-6-94. 


Norman Sepenuk, Esq., Portland, OR, 12-16-94. 


Michael Leonard, Alexandria, V~ 1-18-95. 


John Witt, City of San Diego, CA., 1-6-95 


Akron Bar Assoc. (Jane Bell), Akron., OH., 1-27-95 


New Jersey Bar Assoc.(Raymond Noble), 2-24-95 


Irvin B. Nathan., Esq., Wash. D.C., 2-7-94. 


PatIjck D. Otto, Mohave Community College, Kingman., AZ, 2-15-95. 


Paul M. Rosenberg, United States Magistrate Judge, Baltimore, :MD, 

2-17-95. 


Federal Public and Community Defenders, Chicago, IL, 2-21-95. 


Lee Ann Huntington, State Bar ofC~ San Francisco, CA, 2-24-95. 


Federal Bar Association., Philadelphia Chapter, Philadelphia, P A, 

2-27-95. 


ABA Section ofCriminal Justice, Wash., D.C., 2-27-95. 


Maryland State Bar Association., Roger W. Titus, Rockville, MD, 

2~1~. . 


Leslie R. Weatherhead, Esq., Spokane, W ~ 2-28-95. 


Section Oli Courts, Lawyers and Administration ofJustice ofD.C: Bar, 

"Anthony C. Epstein., Wash., D.C., 2-28-95. 

National Association ofCriminal Defense Lawyers, Wash., D.C., 
2-28-95. 
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14 Advisory Committee on Criminal Rules 
. GAPREPORT 

Rules 16 and 32 
May 1995 

m. UST OF WITNESSES (Hearing in Los Angeles, Jan. 27, 1995) - Rule 16 

1. Nonnan Sepenuk, Esq., Attorney at Law 

2. David A. Schwartz, Esq.• Attorney at Law 

3. Maria E. Stratton, Esq., Federal Public Defender 

IV. COMMENTS: Rule 16 

Hon. Graham C. Mullen (CR-Ol) 

Federal District Judge, Western District of North Carolina 

Charlotte, N.C. 

Sept. 19, 1994 


Judge Mullen believes the proposed new Rule 16 is long overdue. His only concern 
is that the requirement of seven days before trial for disclosure ofwitnesses may be too 
close to trial date to benefit anyone. Additionally, Judge Mullen feels that although 
objections will arise concerning witness safety, the committee has correctly concluded that 
such is confined to the minority ofcases and has provided an appropriate mechanism to 
afford confidentiality. 

Robert L. Jones, m (CR-02) 

President, Arkansas Bar Association 

Fort Smith, Ark. 

Oct. 7, 1994 


Mr. Jones. commenting on behalf ofthe Arkansas Bar Association, agrees with the 
. proposed changes to Rule 16 of the Federal Rules ofCriminaJ Procedure. 
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Hon. Prentice H. Marshall (CR-03) 

Federal District Judge, Northern District of Dlioois 

Chicago, n.... 

Sept. 30,1994 


Judge Marshall urges the Committee to adopt the language ofRule 26(a)(2) ofthe 
Rules ofCivil Procedure in the proposc;ld amendment to Criminal Rule 16 relating to 
anticipated expert testimony. Additionally, in addressing the amendments regarding witness 
disclosme, he agrees with the Committee that risk: to witnesses is greatly exaggerated by 
prosecutors, citing one minor incident in his 41 years ofcriminal trial experience. He 
concludes that knowledge ofwitnesses and their pretrial statements expedites cross­
examination. 

Bon. James E. Seibert (CR-04) 
United States Magistrate Judge, Northern District or West Virginia 
Wheeling, W.V•• 
Nov. 4,1994 

Judge Seibert strongly supports the proposed amendments and believes there exists 
an adequate safety valve in those limited cases where a witness list would not be 
appropriate. He notes that for the past four years he has required witness lists seven days 
prior to trial and that such has come to be accepted by the practicing U.S. Attorneys and 
defense bar (an initial scheduling order containing the requirements for witness lists is 
enclosed). He comments that a witness list allows the defense some reasonable assistance in 
trial preparation and that until a defendant has knowledge ofthe witnesses against him, it is 
difficult to properly decide whether to plead or go to trial. 

I 

David A. Schwartz (CR-05) 
Private Practice 
San Francisco, CA 
Nov. 8, 1994 

Mr. Schwartz supports the proposed amendment dealing with witness statements 
and names and suggests several changes. First, in support ofthe proposed amendments, he 
suggests that more liberal pretrial disclosure ofwitness information will advance the search 
for truth and cause ofjustice. Along these lines, he adds that the present practice of 
revealing witness information under the Jencks standards is unconscionable. Second, in 
support ofthe Rule 16 proposal, Mr. Schwartz explains that such alterations to the Rule 
will aid in negotiating plea agreements. Third, in support ofthe proposed amendments, Mr. 
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Advisory Committee on Criminal Rules 

Schwartz suggests that such will cause the entire system to run more efficiently and force 
prosecutors to confront-weaknessesin their case. Fourth, in support, he explains that 
forcing the government to reveal more information is consistent with due process and 
fundamental fairness. Finally, in suPPQrt ofthe amendments, Mr. Schwartz comments that 
the arguments made by the Department ofJustice regarding witness safety are inflated. He 
suggest several changes to the proposed amendments. First, he suggests tha~ the seVen day 
rule may be ,of littJe use t<> the defendant and that such should be expanded to thirty or sixty 
days prior to trial. Second, he suggests that proseCutors shoWd not be .given wireviewable 
carte blanche to deny discovery by claiming witness futirnidation. He favors judicial . 
interventioIt through hearing, to .determine the validity ofthe Claim ofwitness intimidation. 
In the alternative, absent pro se representation, he suggests thiit undisclosed information be 
made available to defense counsel as an officer ofthe court under the stipulation that the 
defendant will not be privy to this information absent further court order. 

. 	Edward F. Marek (CR-06) 
Private Practice 
Cleveland, OR 
Nov. 16,1994 

Mr. Marek (a former member oft4e Advisory Committee) supports the proposed 
amendments to Rule 16. He argues that such amendments should not be defeated because 
they may conflict with the Jencks Act. Mr. Marek explains that one can point-to a number 
ofamendments enacted through the rules enactment process which conflict with the Jencks 
Act but which Congress has seen fit to approve. For example. Rules 412 and 413 ofthe 
Federal Rules ofiEvidence as contained in the Violent Crime Control and Law Enforcement 
Act of 1994 represent Congress"beliefthat in sexual assault and child molestation cases 
government witness disclosure prior to trial is necessary. Mr. Marek suggests that these 
new evidence rules clearly show that Congress believes that the Jencks Act should not stand 
as a barrier to more enlightened discovery in Federal Courts. Mr. Marek points out that 
proposed amendments to Rule 16 are modest compared to Federal Rules ofEvidence 412 
and 413. Finally, he adds that the proposed Advisory Committee Note is important in that 
it provides that the prosecutor's exparte statement must contain facts concerning witness 
safety or evidence which relate to the individual case. This language, Mr. Marek suggests, 
properly represents the Committee's intention that any argument, for example, that danger 
to safety ofwitnesses exists in all drug cases, would not be sufficient showing to block 
production ofstatements. 

'. 

~----------------------------------------------------------
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William H. Jeffress, Jr. (CR-07) 
Private Practice 

. Washington, D.C. 
Dec. 6,1994 

A1though Mr. Jeffress is Chair of the ABA's Criminal Justice Standards Committee, 
the views stated in his comments are pe,rsonaL Mr. Jeffress ,supports the proposed 
amendments to Rule 16. Mr. Jeffress does believe three aspects of the amendments could 
be and should be iniproved. ,First, he believes that the Committee's proposed amendment to 
Rule 16 does not require the'prosecution to disclose witnesses it may call in rebuttal at trial, 
yet requires the defense to disclose all witnesses even ifsolely to be used to impeach. To 
Mr. Jeffress this seems an inappropriate balance ofobligations. Second, Mr. Jeffress 
believes the Committee's accommodation ofthe witness safety concern goes so far that it 

. undermines the utility and fairness of the Rule. Third, he argues that any rule giving the 
government the absolute right to refuse disclosure, without incurring significant adverse 
consequences for so refusing, is unsound. He suggests that the prosecutor's abilitY to refuse 
pretrial disclosure ofnames and statements ofwitnesses should depend on judicial approval, 
based upon ex parte submission,. in accordance with Rule 16(d)(1). Mr. Jeffress disagrees 
with the Committee Note suggesting a hearing on this matter requires vast judicial 
resources. For the Committee's information he encloses a copy ofthe Third Edition 
Discovery Standards approved by the ABA ofwhich he makes reference to in his 
comments. 

Norman Sepenuk (CR-08) 

Private Practice 

Portland, OR 

Dec.. 16, 1994 


Mr. Sepenuk favors the proposed amendments to Rule 16. He comments that 
complete disclosure ofthe government's case prior to trial is the best tool to facilitation of 
case disposition and to loosening up the criminal trial dockets. Mr. Sepenuk explains that 
such facilitation will be in the form ofplea dispositions due to knowledge ofthe government 
case and the reaching of stipulations in advance oftrial. He believes that the proposed Rule 
16(a)(1)(F) should be amended to provide for pretrial disclosure ofnames and statements 
no later than ten days after arraignment. He also suggests amendment to Rule 26.2(f) to 
expand the definition ofa "statement" required to be disclosed in advance oftrial. 
Additiona1Iy. he believes that FBI memoranda ofinterview and similar interview statements 
should be explicitly made available under the Rules, and federal agents' reports should be 
subject to discovery to the extent they present a factual recitation ofevents, much like that 
ofexpert reports, which under the rules need not be produced. 
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Michael Leonard (CR-09) 
Military Counsel 
Alexandria, VA 
Jan. 18, 1995 

Mr. Leonard offers the views ofsomeone who has been associated with the military 
criminal justice system for seven years and provides an overview ofthe discovery 
procedures in the military. In his experience, disclosure ofthe prosecution's witnesses takes 
place well in advance oftrial, including any copies ofwitnesses' statements. The rules, he 
notes, are intended to reduce gamesmanship. Those interests, he asserts, are the same in 
federal practice. Ifthe Committee is looking for a middle ground, he states, a review ofthe 
discovery rules followed by "other" federal prosecutors on a daily basis in military criminal 
practice,my assist theC6mmittee. 

John Witt (CR-IO) 
City of San Diego 
San Diego, CA 
Jan 6,1995 

Mr, Witt thanks the Committee for an opportunity to provide input on the proposed 
amendments and notes that his counsel have informed him that nothing the amendments will 
have enough impact to justify any comments. 

Ms Jane Bell (CR-ll) 

Akron Bar Assoc. 

Akron,Ohio 

Jan. 27, 1995 


The Akron Bar Assoc. supports the proposed amendrrients to Rule 16. But it 
objects to the fact that the government may file an "unreviewable" statement for not 
providing the information. The Bar Assoc. suggests thatprovision be made for ex parte 
review ofthe government's reasons. No hearing would be necessary on that statement. 
The Assoc. aiso recommends substitute language for accomplishing that proposal. It also 
supports the provisions for discovery concerning experts. 
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The New Jersey Bar Assoc. (CR-l1) 
Raymond Noble 
New Brunswick, NJ 
Feb. 24, 1995 

While 1he Ncw Jersey Bar Assoc. supports 1he amendments to Rule 16, it 
recommends chat the word "unreviewable" be removed :from the amendment. 

Mr. 1m. B. NathaD (CR-13) 
.Printe Practice 
WasblDgtoa, D.C. 
Feb. 7,1995 

Mr. Nathan (former Associate Deputy Attorney General who appeared before the 
standing Coiamittcc on this issue at its Jantwy 1994 meeq) supports the proposed. 
amendments to Rule 16 and requests incorporation ofhis article published in the Nm YOIt 
~ endorsiog the Committee's proposal He points to state rules ofdiscovety such as in 
Califomia 88 examples of1be growing sentiment oflegislative bodies that fairness, efficiency 
and elimination of trial by ambush are better served by broader crimin.aI discoveIy 
concerning witnesses. Mr. Nathan urges that the Justice Department withdraw ns opposition 
to 1he proposed amendments. ' 

Mr. PatrlckD. Otto (CR-l4) 
Mohave CommUDlty College 
KingmaD.AZ 
Feb. 15,1995 

Mr. Otto agrees with the proposed amendmen1s to Rule 16 concerning wi1ncss 
'names and statemen1s. Mr. Otto fi:a1her COIlC1JI'8 on letting the Uial cotu1: rule on 1he amount 
ofdefense discoveIy and 1hc proposals regarding witness safety and risk ofobstruction of 
justice. . 
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Judge Paul M. Rosenberg (CR-l5) 
1JDIted States MagIstrate Jadle 
BaltImore, MD 
Feb. 17, 1995 

.Judge Rosenberg suggests 1hat the proposed amendments concerning witness names 
and statements be modified to exclude misdemeanor and petty o1fcnscs. He explains 1hat 
the requinment ofsupp1;yiog witness information &e\IeIl days in advance oftrial would be 
uodulyburde.osome in these cases espeeiaIlyin light ofthe fact thatmmyU.S. Magistrate 
.Judges handle ha:ge misdemeanor and petty offense dockcCs.. 

, . 

Federal Public: amd CommoDity Defeaden (CR-I') 
Carol A.. Brook 8IId Lee T. Lawless 
Chkago,IL 
Feb. 11, 1995 

The comments submitted are an expanded version ofthosc pnMded 1he Committee 
prior 10 testifYing in Los Angeles. The comments faD. into two main categories. rlDlf, 
support is gWen to the proposed Rule 16 amendments as much needed and an improvement 
in the administration ofjustice. ~ commonts are submitted on specific parts oCtile 
proposed ameadmems that the Federal DefendCrs feel wiJllead to unfair results not intended 
by the Conm,jttee. It is believed Ibat ~ ofwi1ness names and statements will 
~ the ahiIity to seek the 1rUth, wiD provide infonnation necessary to the decision of 
pIeadq guilty or going to trial, will coa1rlbute to the exorcise ofconfionta1ion and 
compuIsOJy process rights, and will save 1ime and 1IlODGY. It is soggestcd that witness . 
iDIimidaUoa and pe1jUIy are exceptioDS to the nde and that ex parte, tIDl'e\Iiewable 
~ are contrary to 1hc adYcrsary system ofjustice. Additionally, conccm is 
expased regarding the Jack ofreciprocity in 1he proposed amendment to Rule 16(b Xl)(D) 
which states that the court may limit the governments right to obtain disclosure ifit has filed 
an ex parte statement. AIso,.concern if expressed over the requirement ofdefeDso wit.awa 
disdusore mior to trial as IIOOh witncsscs ate not aIwa"ys known beforeband. FiDaDy. it is 
susgcsted that wimess addresses be disclosed. 

:j 


-

163



11 Advisory Committee on Criminal Rules 
GAP REPORT 
Rules 16 IDd 32 
May 1995 

Ms. Lee ADD HUDtIDgton (CR.-I7) 
ChaIr, Committee on Federal Courts, State Bar or CalIfornia 
San F'rancIseo, CA 
Feb.24,U95 

The Committee on Federal Courts Qf1be State Bm; ofCalifornia supports 1be 
prOposed-amendments to Rule 16 in their aJm to make rcciproca1 prosecution and defense 
disciM:ry obJigalioDs. The Committee on Federal Coutts suggests one further amendment 
to Rule 16. It is proposed. 1hat defendants be afforded the rcciproca1 right to refuse 
disclosure ofwitnesses who fear testifyiog and their statemems (Le., because ofcommunity 
harassment or pressure from victims' families) and that they be aUowed to file a similar 
~ ex. parte statement under seal 

.. ·CrIadBaI Law Committee, Federal Bar Association (CR.-18) 
\J_es M. Beeker, JlIIDes A. Backstrom and Anna M. Durbin 
Philadelplda Chapter 
PlUJadelplaia. PA 
Feb. 27, 1995 

The Committee supports reform ofRule 16, but suggests modificaUOJI to what it 
cJeems to be two unwise olemen1B of the proposed. Rule change. FJrSt, 1he Cmllnittee 
sugges1l1hat 1he uoreviewable nature of1he govemmcnts decision to withhold disclosure 
should be made reviewable. Second, 1he Committee believes there should be DO reciprocal 
duty on 1be dafensc to disdose any wDness or statements before trial because 1he prosecution 
and 1he dcfcme an: not in like positions vis-a-vis the burden ofproofor resources for . 
inwsdgatioa. The CotomiUec feels there is DO teaSOD to obligate defendants beyond the 
,present Rules.. 

ABA CrimiDaI Justice SedioD (CR.-I') 
Arthur L Buraett, Sr. 
WashingtoD, D.C 
Feb. 27,1995 

Judge Burnett, writing on behalfofthe American Bar Association, cxpmses the 
Associa1ion's sUong support for the proposed amendments to Rule 16. Although, in the 
AIsociation'. view, the proposed amendments to Rule 16 do not go as far as the ABA 
approved Third EditiOJl Criminal Disoovely Standards, the Association believes the changes 
are a step forward in ID.OR' open discaYmy. The Associa1ion, in addressing disclosure of 
defense impcaehment witnesses and statements. does suggest that the Committee 
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comtnentaly recognize 1hat r=ipIoca1 obligations ofdisclosure must be consistent with the 
constitutio.nal rights ofthe 4efendant and the differing burdens on eadl side in criminal 
cases. The.Association feels that the proposed changes would not substantially conflict with 
1hc 1encks Act and that whCR Coat1ict may arise, Congressional approval would act as a 
partial amendment ofthe Act 

CrimIDaI Law and Pnctke SedJon (CR-lO) 
Maryland State. Bar Assodatioo 
Mr. Roger Titus 
RodlY.IUe, MD. 
Feb. 11, 1995 

The Maryland State Bar Association mdmses the adoption ofthe proposed 
amendments to Rule 16. The Association does express conccm O\ICl'the govemmeut's wto 
power ofdefense requests for pre-trial wimesses and statement disclosure 1brough use ofan 
~ablc, ex parte statement under seal of1hc court. Additiona1Iy, the Associadon 
belieVes that the Jangnage ofRule 16(bXl)(D) should not be ctiscrctiODalY. Where the 
govemmcnt lias avoided. discawry by resOrt to the ex parte J'I:atement, it should thereby lose 
iJs rigbt ofJeCiprocal discoveJy. 

Leslie R. Weatherhead (CR-ll) 
wttbenpooa, KeUey,Davenport and Toole 
~WA· 

Ji'eb.18, 1995 

Ms. Wcathedlead applauds the proposed amcndmcn1S to Rule 16 as a small step in 
the rlgbt direc1ion. Ms. Weatherhead stroog1y opposes the provision allowing for 
govemmcnt ~ to disclose certain witnesses and statements through an unreviewable, ex 
parte statemem. . 

\ 

\ 

SectIon on Courts, Uiwyen and the AdminJstratJon ofJustice (CR-ll) 

DIstrIct ofColumbia Bar· 

ADthony Co EpsteID, Cochair 

WaslUagton, D.C. 

Ji'eb.ll, 1995 

The Sedion agrees with the basic premise of1he proposed amendments to Rule 16. 
Ingeneral, these amendments make trials :fairer arid more efficient and facilitate appropriate 
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resoludons before trlal. Specifically, the Section agrees with the Committee's decision to 
recommend the uoreviewablc, ex parte statement method ofgowmment non-disclosute. 
The Sec1ion believes it is appropriate to by 1his approach and to determine how it works in 
prac1icc. Additionally, the Scc1ion seeks cJarifica1ion on1be Committee's "good faith" 
requirement for refusal to disclose and sugges1s that the defense be required to provide 
reciprocal discovety no more than three days prior to trial 

National AssodaUon ofCrimInal Defease Lawyers (CR-l3) 

Gerald R Goldstein, William J. Genego &. Peter GokIberpr 

Washington. D.C. 

Feb. 28~ 1995 


Citing its long standing BUppOrt ofextensi.ve broadening ofthe scope ofcriminal 
discow!y, the NACDL BUppOrts what it terms the CoDilUjuec's ~ step in this clirection. 
The NACDL suggests several changes to expand the Committee's moVement towards more 
liberal disco\Ier. F~ 1be NACDL believes that addresses ofwiIncucs &houtcI be included 
in the disclosure. Second, the NACDL suggests that the seven day requirement does not 
afford enougbtime and that the three day rule for capital defendants is inadcqoate. 1'hird, 
the NACDL believes that the definition ofstatement in Rule 26.1{f) must be amended to 
include such reports as DRA 6'8 and FBI 302'8. Such amendment would also require 
modification to Rule 16(a)(2). Fourth, The NACDL expresses concern over the 
.um:ev.iewable, ex parte statement veto power of the goVernment Fifth, the NACDL 
suagests that no rcciprocal disclosure requirement should be placed in the defendant and that 
ifany duty is to exist that the time limit should be nO ear1ier than when the govamnent 
informi the defense that it is calling its final witness. In any event, the NACDL feels that the 
wording ofRu1e 16(b)(1)(D) Should be amcpded to aIlev.iate the discJetionaIy Jaoguagc and 
should impose DO duty on defense disclosure where the gmtrDmont withholds. 

\ 

V. TESTIMONY 

Three witnesses testified at a public hearing on the proposed amendments to Rule 16 
at the Federal Courthouse in Los AogeIea, califomia on January 27, 1995. Present were 
Hon. D. Lowen J~ QIair, Mr. Hemy Martin, member, Professor Dave SchJuetcr, 
Reporter, and Mr. John Rabiej, AdminisUative Office. 
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Nenaao Sepeouk, Esq. 

Attorney at Law 

Pertlud. Oregon 


Mr Scpcnuk (who also submitted written comments which are SUJiunarized supra) 
iacficated that as a fanner foderal prosecutor he boJiewd in an open file system, which in his 
viewll expedited plea bargains and s1ipuIatiooS and provided for cleaner and crisper trials•• 
Be stated that the 1-day prmisioa is too shOrt and proposes that the Committee change the 
amendment to provide for disclosure 10 days before mat He pOinted out that 1ho 
prosecutorB should be pushing for :full and early disclosure to cncourage plea baqainiog In 
remm the dcfcrise should borequired to1lmowritsnamcs weD before·triaL He added 1hat 
... dcfiujtjm ofstatement should include a specific reference to "302'8" and require . 
production ofthe. Wi1Dcss'. address. He wOllld also require the gowmmcnt to show good 
faidl for its beliefChat disclosure would harm an iodividual. Mr. Sepeuuk also stated tbat he 
did not beicvc.du¢itw9U1d be ncCessacy 1() ~ereotiatc between types ofcascs vis a vis 
dD:eats to ~ laC believes 1bat theprosccution ~ defense. should be able to work it 
.. He ~.1ba(he bad personal expcrieDcC with delays rCsn1tjng from failure ofthe 
gDWI1DDeot to'JD3ke 1nncty disclOsure ofa wjmess. 

Mr. David A. Scbwartz, Esq. 

Attunley at Law . 


..F~ CalJforoia 

Mr. Schwartz (who had submitted written comments ~ supra) fes1i6ed. 

1bat inhis opinion the amcodmcot does not coddle defendants. Nor does it haw any effect 

011 lIictimst rights .. In his experience he oflen receiwd wBness 8tItemeJJts the day before 


.	dM::Y tcs1ified. He is.aISo aware ofofIicc policy to tum wi1ne8I statcmems over on. the Friday 
Wore the 1rial begins. In his experience, the public is aghast tbat federal eriminal 
defendams do not receive more disco\ay. While he rccognizcs that there is aproblem with 
1WDcss inlimidation and harassment, he has heard from mends who are proseaJtors that 
they do not want to tum. OYer too much infonoation which may giYc the defense something 
to work with in the case. He does not beJi.C\'C du¢ the Jencks .act is reasonabJc and is unsure 
whdher sevm days is su.f6ci.eot time. He noted that in his cxpericoce with white coDar 
clime cascs that 1he defendantll often knew who the v.itnesscs were but did not know what 
they would say. Mr. Schwartz also testified. that he bad some witnesses tdl him 1bat 
pcmmeot invesdgatois had discouraged them from tddng to the defense. He stated that 
he was opposed 10 1bc provJslon fOr ex pane reasons betog tne4 by 11le prosecutor; be 8Wed 
1bat in caJifomia, defense counseJ are precluded ftom discIosq the names and addresses of 
die govcmmeot witnesses to the defeodaDt. He proposes some sort ofevi.dendary hearing to 
dr$ limine the propriety ofdisclosure - or at least to have the opportunityto refute the 
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govcmment9s reasons for nondisclosure. In his experience, he did know ofcases which had 
. been postponed because ofdelays in disclosing witnesses to the dcfeoso. It was also his 
cxpeiicnce in Various state courts that the defense was provided an open file and that that 
ofteninduced plea bargaining at an cady stage. He docs not object to reciprocal discoYCJy 
although he does belieye that there may be scJf-incr.imination problems. And while he could 
ive widt an. amcndmeht which de1ctcd :reference to wDness statements, he would want as 
much as he eould get in discoYCJy.' . . 

Ms. Maria Elena Strattoa, Esq. 
Federal Public Defender 
Los ADgeIes, CaUfonda 

Ms. Statton tesdfied that she wOlts in a disaict with the second largest US 
A1tomoytl Office .... 170 assistants in the gjmjnal division - _that there:is no uniform 
discoYCJy policy. She noted that 1hcre are three areas ofproblems: Fast, the rogue agents 
and rogue prosecutors who operate in bad faith. Because these seem to be rare the 
amendment should not be geared to dwsc situations. Sccon~ there are inexperienced 
investigators and prosecutors who make uninfoancd decisions. ~ there arc situatioDs 
where the cases arc weak and the prosecutots do not want to tum OWI'information hclpfbl 
to the defense. In her view~ a real problem widl the amendment is the Jack ofreview ofthe 
prosec:utor98 ex parte statements. She noted that similar problems arise widl regard to 
disclosiog informants and that that procedure should wOlt. She also suggested that the 
defcmrc should also be permitted to dedine to produce its wimC8S~ names. lUst as there are 
dangers that the defendant may harass the govemment witness,. she baa expcrlcnce the 
RM:nC ~..were harassing dCfeoso witnesses. Ms S1raUon noted that there may 
be a problem with a ~Ion paso 124 ofthc booklet which indicates that the amendment 
does not address disCoYeti' ofmemoranda and other documads. She also aXpn:sscs conccnt 
about tho sewn Clay Rquirement; she would move up 1he time to 14 or 21 days. She 
testifiocI1bat she baa bad c;xperiencc wilh continuances being granted because ofJast minute 
discoYCJy. MS. Stratton .., stated that she has heard US attomeys candidly admit that the 
ameudDicnt,is a good amendmeDt; in that regard she indicated that she did not beliewe that 
the folD in Washington Were ~ aware ofwhat was happening in 1bc ficl4. ' With regard 
to the· Jenclcs Act issue, she noted that in the Los Angeles federaIcOurthousc there were no 
judges who enforces that Act. At arraignmcn1s, the judges indicate to1hc prosecutors 
incIiJdy1hat they w~ like to see tho infODDation disclosed.' She also expresied some 
concem about the fact that the jpdgc who ac:cs the ex parte,statement by the prosecutor may 
a1ao ~ tho dcfcnd..nt - and the dcfcnso may not know what was in that ltatcmcnt 
which might othelwise affect the scntcncc. 
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Mr. Roger Pauley 
Department of Justice 
Washington, D.C. 
March 3, 1995 

Finally, Mr.Roger Pauley has indicated that the Justice Department has modified I, 

its proposed changes to Rule 32(d) and wishes to have that change considered.as a 
comment. The submitted revision would make three changes to the rule. The first is the 
elimination ofthe 8-daY,time limit in the published version.. The Department believes that 
there may well be cases where courts will have made up their minds that they will not . 
grant new trials, etc. and they should be permitted to begin the proceedings as soon as 
possible after the verdict. Second, the new draft eliminates the absolute requirement for 
notice and a hearing as to the timing and form of the order offorfeiture. While a court 
would clearly have the discretion to hold a hearing, the very narrowness ofthe 
contemplated hearing that is contemplated indicates that a hearing is not necessary in 
every case and will normally serve no purpose. Third, the newer version seens to place 
greater empllasis on the fact that the court should enter the order. The Department, Mr. 
Pauley notes, believes that the newer version is simplified. 
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1 FEDERAL RULES OF CRMINAL PROCEDURE 

Rule 16. Discovery and Inspection! 

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE. 

3 (1) Information Subject to DiscioStlre. 

4 ***** 
5 . (E) EXPERT WITNESSES. At the 

6 defendant's request, the government shall disclose 

7 to the defendant a written summary of testimony 

8 that the government intends to use under Rules 

9 702, 703, or 705 of the Federal Rules ofEvidence 

f 
) 	 10 during its case.:in.:chief at trial. If the government 

11 requests discovery under subdivision (b)(1)(C)(ii) 

12 of this rule and the defendant complies. the 

13 government shall at the defendant's request, 

14 disclose to the defendant a written summary of 

15 testimony the government intends to use under 

16 Rules 702, 703, and 705 as evidence at trial on the 

17 issue ofthe defendant's mental condition. =I=hls-The' 

18 summary provided under this subdivision shall 

New matter is underlined and 'matter to be omitted is lined 
through. 
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}9 -ftlli5f describe the witnesses' opinions, the bases 

20 and the reasons for those opinions therefor, and the 

21 witnesses' qualifications. 

22 (F) NAMES OF WITNESSES. At the 

23 defendant's request in a noncapital felony case. the 

24 government shall. no later than seven days before 

25 trial unless the court orders a time closer to trial. 

26 disclose to the defendant the names of the 

27 witnesses that the government intends to call 

28 during its case-in-cbief But disclosure of that 

29 information is not required if the attQrney for the 

30 government believes in good faith that pretrial 

31 disclosure of this information might threaten the 

32 safety .of any person or might lead tQ an 

33 obstruction of justice. If the attorney for the 

34 government submits to the court, ex parte and 

35 under seal. a written statement indicating why the 

36 government believes in good faith that the name of 

37 a witness cannot be disclosed, then the witness's 
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38 name shall not be disclosed. Such a statement is 

39 not reviewable. 

40 (2) Information Not Subject to Disclosure. Except 

41 as provided in paragraphs (A), (B), (D), an:d eE).,. and 

42 CD of subdivision (a)(1), this rule does not authorize 

43 the discovery or inspection of reports, memoranda, or 

44 other internal government documents made by the 

45 attorney for the government or any other government 

46 agent agents in connection ',,,ita tao investigatiofl or 

·47 prosecution of investigating or prosecuting the case. 

48 Nor does the rule authorize the discovery or inspection 

49 of statements made by govenunent witnesses or 

50 prospective government witnesses except as provided 

51 in 18 U.S.C. § 3500. 

52 ***** 

53 (b) THE DEFENDANf'S DISCLdsURE OF 

54 EVIDENCE. 

55 (1) Information Subject to Disclosure. 

~ ***** 
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57 (C) EXPERT WITNESSES. Under the following 

58 circumstances, the defendant shall. at the government's 

59 request. disclose to the government a written summary 

60 of testimony that the defendant intends to use under 

61 Rules 702. 703, and 70S of the Federal Rules of 

62 Evidence as evidence at trial: (i) if If the defendant 

63 requests disclosure under subdivision (a)(I)(E) of this 

64 rule and the government complies, or (ii) if the 

65 defendant has given notice under Rule 12.2(b) of an 

66 intent to present expert testimony on the defendant's 

67 mental condition. the defenElant:, at the gO't'emmeflt's 

68 request:, must disclose to the go'vef!llIleflt a wrlttefl: 

69 summary of testimoflY the defcflciant imeaes to use 

70 uader Rules 702, 703 aHd 705 of the Federal Rules of 

71 Evideflce as e>Meooe at trial. This summary Blt%St shall 

72 describe the witnesses' opinions of the wimesses, the 

73 bases and reasons for those opinions therefor, and the 

74 witnesses' qualifications. 

75 (D) NAMES OF WITNESSES. If the defendant 

76 requests disclosure under subdivision (a)(l)(F) of this 

173



5 FEDERAL RULES OF CRMINAL PROCEDURE 

77 rule, and the government complies, the defendant shall, 

78 at the government's request disclose to the 

79 government before trial' the names ofwitnesses that the 

80 defense intends to' call during its case-in-chief The 

81 court may limit the government's right to obtain 

82 disclosure from the defendant if the government has 

83 filed an ex parte statement under subdivision (a)(l)(F). 

84 * * * * * 

COMMITTEE NOTE 

The amendments to Rule 16 cover two issues. The first 
addresses the ability of the government to require, upon request, 
the defense to provide pretrial disclosure of information concerning 
its expert witnesses on the issue of the defendant's mental 
condition. The amendment also requires the government to provide 
reciprocal pretrial disclosure of information about its expert 
witnesses when the defense has complied. The second amendment 
provides for pretrial disclosure ofwitness names. . 

Subdivision (a)(l)(E). Under Rule 1«a)(1)(E), as amended in 
1993, the defense is entitled to disclosure of certain information 
about expert witnesses which the government intends to call during 
the trial as well as reciprocal pretrial disclosure by the government 
upon defense disclosure. This amendment is a parallel reciprocal 
disclosure provision which is triggered by a government request for 
information 'concerning defense expert witnesses .as to the 
defendant's mental condition, which is provided for in an 
amendment to (b)(I)(C), infra. 

-----~-
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_Subdivision (a)(l)(F). No subject has generated more controversy 
in the Rules Enabling Act process over many years than pretrial 
discovery of the witnesses the government inJends to call at trial . 

. In 1974, the Supreme Court approved an amendment to Rule 16. 
that would have provided pretrial disclosure to a defendant of the 
names of government witnesses. subject to the government's right 
to seek a protective order. Congress, however, refused to approve 
the rule.in the face ofvigorous opposition by the Department of 
Justice. In recent years. a number: of proposals have been made to 
the Advisory Committee to reconsider the rule approved by the 
Supreme Court. The opposition of the Department of Justice has 
remained constant, however, as it has argued that the threats of 
harm to witnesses IJIld obstructipn ofjustice have increased over the 
years along' with the . increase . in • narcotics offenses, continuing 
criminal eOterprises, and other crimes committed by criminal 
organizations. 

Notwithstanding the absence of an amendment to Rule 16, 
the federal courts have continued to confront the issue of whether 
the rule. read in conjunction with the Jencks Act, permits a court to 
order the government to disclose its witnesses before they have 
testified at trial. See United States v. Price,. 448 F.Supp. 503 (D. 
Colo. 1978)(circuit by circuit summary of whether government is 
required to disclose names ofits witnesses to the defendant). 

The Committee has· recognized that government witnesses 
often come forward to testify at risk to their personal safety, 
privacy, and economic well-being. The Committee recognized, at 
the same time, that the great majority of cases do not involve any 
such risks to witneSses. 

The Committee shares the concern for safety of witnesses 
and third perso~ and the danger ofobstruction ofjustice. But it is 
also concerned with the burden faced by defendants in attempting 
to prepare fot; trial without adequate discovery, as well as the 
burden placed on court resources and on jurors by unnecessary trial 
delay. The Federal Rules of Criminal Procedure recognize the 
importance of discovery in situations in which the government 
might be unfairly surprised or disadvantaged without it. In several 
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amendments -- approved by Congress since its rejection of the 
proposed 1974 amendment to Rule 16 regarding pretrial disclosure 
of witnesses -- the rules now provide for defense disclosure of 
certain information. See, e.g., Rule 12.1" Notice of Alibi; Rule 
12.2, Notice of Insanity Defense or ''EXpert Testimony of 
Defendant's Mental Condition; and Rule 12.3, Notice of Defense 
Based Upon Public Authority. The Committee notes also that both 
Congress and the Executive Branch have recognized for years the 
value ofliberal(pretrial discovery for defendants in military criminal 
prosecutions. See D. Schlueter, Military Criminal Justice: 
Practice and Procedure, § 10-4(A) (3d ed. 1992)(discussing 
automatic prosecution disclosure of government witnesses and 
statements). Similarly, pretrial 'disclosure of prosecution witnesses 
is provided for in many State: criminal justice systems where the 
caseload and the number of witnesses are much greater than that in 
the federal system. See generally Clennon, Pre-Trial Discovery of 
Witness Lists: A Modest Proposal to Improve the Administration of 
Criminal Justice in the Superior Court of the District ofColumbia, 
38 Cath. U. L. Rev. 641, 657-674 (1989)(citing State practices). 
Moreover, the :vast majority of cases involving charges of violence 
against persons are tried in State courts. 

The arguments against similar discovery for defendants in 
federal criminal trials seem unpersuasive and ignore the fact that the 
defendant is presumed innocent and therefore is presumptively as 
much in need of information to avoid· surprise as is the government. 
The fact that the government bears the burden of proving all 
elements of the charged offense beyond a reasonable doubt is not a 
compelling reason for denying a defendant adequate means for 
responding to government evidence. In providing for· enhanced 
discovery· for the defense, the Committee believes that the danger 
ofunfair surprise to the defense and the burden on courts )md jurors 
will be reduced in many cases, and that trials in those cases will be 
fairer and more efficient. 

The Committee regards the addition of Rule 16(a)(1)(fj as 
a reasonable, measured, step forward. In this regard it is 
noteworthy that the amendment rests 'on the following three 
assumptions. First, the government will act in good faith, and there 
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will be cases in which the information available to the government 
win support a good faith belief as to danger although it does not 
constitute' "hard" evidence to prove the actual existence of danger. 
Second, in niost cases judges will not be in a better position than 
the government to gauge potential danger to witnesses. And third, 
post-trial litigation as to the sufficiency of government reasons m 
every case of an ex parte submission under seal would result in an 
unacceptable drain on judicial resources. 

The Committee considered several approaches to discovery 
ofwitness names. In the end, it adopted a middle ground between 
complete disclosure. and. the existing Rule 16. The amendment 
requires the government to p~vide pretrial disclosure of names of 
witnesses unless the attorney for the government submits, ex parte 
and under seal, to the trial coilrt written reasons, based up~n the 
facts relating to the individual case,. why this information cannot be 
disclosed. The amendment adopts an approach of presumptive 
disclosure that is already used; in a significant number of United 
States Attorneys offices: While the amendment recognizes the 
importance of discovery in all cases, it protects witnesses when the 
government has a good faith basi~ for· believing that disclosure will 
pose a threat to the safety ofa person or will lead to an obstruction 
ofjustice. 

The provision that the government provide the names no 
later than seven days beforetrialsbouId eliminate some concern 
about the safety of witnesses and some fears about possible 
obstruction of justice. The seven-day provision extends only to 
noncapital felony cases. currently,; in capital cases the government 
is required to disclose the nam~s ofits witnesses at least three days 
before trial. . The. Committee: believes that the difference in the 
timing requirements is justified in light of the fact that any danger to 
witnesses would be greater in. Capital cases. The rule also 
recognizes, however, that the trial court may permit the 
government to disclose the narpes of its witnesses at a time closer" 
to trial 

The amendment provides that the government's ex parte 
submission of reasons for not disclosing the requested information 
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v.rill not be reviewed, either by the trial or the appellate court. The 
Committee considered, but rejected, a mechanism for post-trial 
review of the government's statement. It was concerned that such 
ex parte statements coul,d become a subject of,collateral litigation in 
every case in which they are made. Although it is true that under 
the rule the government could refuse to disclose a witness' name 
even though it lacks sufficient evidence for doing so in an individual 
case, the Committee found no reason to assume that bad faith on 
the part of the prosecutor would occur. The Committee was 
certain, however, that it would require an investment of significant 
judicial resources to pennit post-trial review of all submissions. 
Thus, the amendment provides for no review of government 
submissions. No defendant will be worse off under the amended 
rule than under the current version of Rule 16, because the current 
version of Ru1e 16 allows the government to keep secret the 
information covered by the amended rule whether or not it has a 
good faith reason for doing so. ' . 

It should also be noted that the amendment does not 
preclude either the defendant or the government from seeking 
protective or modifying orders or sanctions from the court under 
subdivision (d) ofthis rule. 

Stibdivision (b)(l)(C). Amendments in 1993 to Rule 16 
included provisions for pretrial disclosure of information, including 
names and expected testimony of both defense and goVernment 
expert witnesses. Those disclosures are triggered by defense 
requests for the information. If the defense makes such requests 
and the government complies, the government is entitled to similar, 
reciprocal discovery. The amendment to Rule 16(bXl)(C) provides 
that ifthe defendant has notified the government under Rule 12.2 of 
an intent to rely on expert testimony to show the defendant's mental 
condition, the government may request the defense to disclose 
information about its expert witnesses. Although Rule 12.2 insures 
that the government will not be surprised by the nature of the 
defense or that the defense intends to call an expert witness, that 
rule makes 'no provision for discovery of the identity, the expected 
testimony, or the qualifications of the expert witness. The 
amendment provides the government with the limited right to 
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respond to the notice provided under Rule 12.2 by requesting more 
specific information abQut the expert. If the government requests 
the specified information, and the defense complies, the defense is 
entitled to reciprocal discovery under an amendment to subdivision 
(a)(1)(£), supra. 

Subdivision {b)(I)(D). The amendment, which' provides 
for reciprocal discovery of defense witness names, is triggered by 
compliance with a' defense request made . under subdivision 
(a)(l)(F). If the government withholds any information requested 
under that provision, the court in its discretion may limit the 
government's right to disclosure under this subdivision. The 
amendment provides no specific deadline for defense disclosure, as 
long as it takes place before trial starts. 

1 Rule 32. Sentence and Judgment 

2 (d) JUDGMENT. 

3 ***** 
(2) Criminal Forfeiture. Wflefl a "Ierdiet contains a 

5 finding of criminal forfuitw'e, the judgment must authorice 

6 the Attomey GeAerai to seee the iRterest or pfOIJeRy 

7 subject to furfeiture Oil terms that the court eoasiders 

8 . proIJer. !fa verdict contains a finding that property is 

9 subject to a criminal forfeiture, or if a: defendant enters a 

10 guilty plea subjecting property to such forfeiture. the court 

II may enter a prelimin.at:y order of forfeiture after providi.nB 

! 
12 notice to the defendant and a reasonable opportunity to be I 
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PROPOSED RULES AMENDMENTS 

GENERATING SUBSTANTIAL CONTROVERSY 


At its meeting on July 5-7, 1995~ the Committee on Rules of Practice and 
Procedure (StandingCommittee) reviewedthe proposedamendmentssubmittedby the 
five advisory committees, and with a few exceptions voted unanimously to recommend 
their adoption. A summary of the proposals generating substantial controversy is set 
forth below. 

1. .Federal Rules of Criminal Procedure . 

The proposed amendments to Rule 16 of the Federal Rules of Criminal 
Procedure (Discovery and Inspection) generated substantial controversy. 

_The proposed amendments, as revised, would require the government, seven 
days before trial (unless the' court orders a shorter period)~ to disclose to the defense 
the names of the government's witnesses, unless it believes in good faith that pretrial 
disclosure of this information might threaten the safety ofa person or risk obstruction 
ofjustice. In such a case, the government simply would file a nonreviewable, ex parte 
statement with the court statingwhy it believes - under the facts of the particular case 
- that a safety threat or risk of obstruction of justice exists. The amendments would 
require reciprocal pretrial disclosure by the defense to the government. 

The comments and testimony highlighted the contrast between the ease of 
counsel obtaining discovery in a civil case and the difficulty of defense counsel in 
preparing for trial in the absence of witness disclosure in a criminal case. Although 
many prosecutors already disclose witnesses' names and statements, many others do 
not. There is no national uniform policy on disclosure. The extent of disclosure . 
ult~tely depends on the policies ofloCal U.S. attorney officesand individual assistant 
U.S. attorneys, which vary from district to district and even within an office. Other 
commentators stressed that the plea bargaining process would be more efficient and 
effective if disclosure were made before trial so that the defendant understands the 
strength of the prosecution's case. 

The proposed amendments clearly recognize that government witnesses come 
forward to testify at risk to their personal safety, privacy, and economic well-being. 
But at the same time, most cases in federal court do not involve risks to witnesses. 
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2 Proposed Amendments Generating 
Substantial Controversy 

The proposed amendments are intended to create a fairer trial by reducingthe present 
practical and inequitable hardships defendants face in attempting to prepare for trial 
without adequate discovery. They are also intended to eliminate unnecessary trial 
delay and expense - which is now incurred because once a witness is ca11ed to testify 
at the trial a recess must be ordered to allow the defense time to review any pr~vious 
statements made by the witneSs in order to effectively cross-examjne the witness. The 

, delay only plac~s additional burdens on ail piuties, court resources, and jurors. 

Many state crimina) justice systems and the military already provide pretrial 
disclosure of witnesses' names and statements, and it is presently standard operating 
procedures in many federal district courts. Moreover; the proposed amendments are 
less demanding than the amendments prescribed by the Supreme Court in 1974, which 
required disclosure Qf the names and addresses of all iovernm~nt witnesses upon 
request of the defendant. If the government believed that disclosure would create an 
undue risk of harm to the witness it could request the court for a protective order. 
The amendments were uliimate1yrejected by the,Congress. 

The published version of the proposed amendments had also required pretrial 
disclosure ofwitnesses' statements,which admittedly createda conflict with theJencks 
Act. The advisory committee noted, however, that the amendments were similar to 
several other previously approved amendments that require the defense and 
prosecution to disclose certain information before trial. The advisory committee had . 
already substantially mo.dified earlier versions of the proposed amendment to Rule 16 
over the course of ~veral past meetings to' meet other concerns expressed by the 
Department of Justice. The Department opposed publication of those proposed 
amendments, as drafted, for public comment. 

The Standing Committee decided to eliminate the conflict with the Jencks Act 
by limiting the scope of disclosure under the proposed amendments to witnesses' 
names. In addition, the Committee approved the revision of the published version so 
as to limit the disclosure to felony, noncapital cases. 

The StandingCommittee voted to sendtheproposedamendmentsto theJudicial 
Conference. The Department ofJustice and one other member ofthe committee voted 
to oppose it. Although the report of the committee to the Judicial Conference 
accurately summarizes the Department'sposition, for the sake ofcompleteness, a copy 
of a letter from the Department is attached setting forth their opposition. 

II. Federal Rules of Appellate Procedure 

A Proposed Amendments to Rule 21 

The proposedamendments to Rule 21 (Writs ofMandamus) afthe FederalRules 
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3 Proposed Amendments Generating 
Substantial Controversy 

of Appellate Procedure generated substantial controversy. The primary issue was 
whether a trial judge should be named as a respondent in every petition for a WJ.jt of 
mandamus. In most instances, a petition for the writ represents an adversary 
proceeding only between the parties. In a small number of cases, however, a trial 
judge may have a personal inter~st in the outcome of the matter or be privy to certain 
facts known only to the trial judge. 

Two versions ofthe proposed amendments to Rule 21 were published for public 
comment. Under an earlier version, a trial judge would be entitled to respond to the 
petition. The proposal was strongly opposed in the comments, primarily because t1).e 
trialjudge's neutrality and objectivity might be challengedifthe judge later continued 
to adjudicate the same case. In addition, naming the judge as a respondent 
mischaracterized the action in the majority of petitions. 

Under the later version, Rule 21 would be. amended so that the trial judge is not 
named in the petition for a writ ofmandamus and is not treated as a respondent. The 
trial judge would be permitted to appear and oppose issuance of the writ only if the 
appellate court ordered the judge to do so. 

After the second comment period, the advisory committee made several changes 
to the proposed amendments, including requiring the party petitioning for mandamus 
to file a copy of the petition with the clerk of the trial court. This change was made 
because the advisory committee wanted to accommodate the trialjudge who wished to 
respond to the petition in the small number of cases where it seemed necessary. A 
new subdivision was also added to require the circuit clerk to notify the clerk of the 
tri4J. court of the disposition of the petition. 

To ensure that the trial judge is wormed of the pending petition for the writ 
of mandamus the amendments were revised later by the Standing Committee to 
require that a copy of the petition be sent directly to the trial judge. LikewiSe, the 
circuit clerkmust notify the trialjudge ofthe disposition ofthe petition. The proposed 
amenc:lnl,ents were also changed to state explicitly that the trial judge may request 
permission to respond to the petition. The trial judge must still be invited or ordered 
to participate by the appellate court. 

One committee member opposed the proposed amendments and believed that 
the trial judge should be entitled to respond to the petition. This right would be 
important in situations where both parties file ajoint petition and oppose the actions 
of the trialjudge(e.g. setting time limits for trial). If the trialjudge does not respond, 
the petition could go uncontested. 

The committee believed, however, that an appellate court would recognize that 
in the few cases where it was necessary for the trial judge to respond, the appellate 
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court would invite the trial judge to do so. Moreover, the changes made by the 
Standing Committee requiring direct notice to the trial judge of the petition and 
providing.an opportunity to request permission to respond to it should go far in 
allaying concerns that faclsknown only to the trial judge would remain ,unknoWn. 

The Standing Committee voted 11-1 to send the proposed aplendments to the 
Judicial Conference. 

B. Style Project 

In March 1992, the Standing Committee established a Style Subcommittee to 
review all the Federal Rules of Practice and Procedure for consistency and clarity. 
Over the years, the Federal Rules of Practice and Procedure have been revised 
periodically by various drafters using different style conventions and different words 
intended to mean:the same thing. As a result, there are many individual rules tot 
couId be significantly improved. 

As part of the style undertaking, the Standing Committee appointed a 
consultant who prepared specific guidelines for good drafting. The guidelines rely on 
modern drafting principles and word usages. The advisory committees have used the 
drafting'guidelines in recommending proposed amendments to individual rules, while 
at the same time undertaking separate projects to restylize each complete set of rules. 

Under the guidelines, the word "must" is preferable to the word "shall," because 
of the multiple meanings associated with "shall." Accordingly, the word "must" was 
used in the proposed amendments to the Appellate Rules, which were transmit~ed to 
the Supreme Court in April 1995. The Court eliminated the use of "must" and 
reinstated "shall," noting "that terminology changes in the Federal Rules [should] be 
implemented in a ,thoroughgoing, rather than a piecemeal., way."' In accordance with 
the Court's action, all references to "must" have been changed to "shall" in the 
proposed amendments to the Appellate Rules now submitted for approv8l. to the 
Judicial Conference. \ 

The Advisory Committee on Appellate Rules is planning to complete its 
comprehensive restylizing of the Appellate Rules at its Fall 1995 meeting and hopes 
to transmit the revised rules to the Standing COmmittee at its January 1996 meeting. 
The other advisory committees are in various stages of completing their respective 
restylizing. 
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July 17, 1995 

The Honorable Alicemarie H. Stotler 
United States District Judge 
751 west Santa Ana Boulevard 
Santa Ana, CA 92701 

re: Proposed Amendments to Rule 16 

Dear Judge Stotler: 

As a member of the Judicial Conferencets.Committee on Rules 
of Practice and Procedure, I am writing to present the views of 
the Department of Justice concerning the amendments to Rule 16 of 
the Federal Rules of Criminal Procedure that have been forwarded 
to the Judicial Conference for approval. As you know, with one' 
exception,1 the Department strongly opposes the proposed 
amendments. 

The Department's principal concerns fall into three broad 
categories! First, we believe the proposed amendments will 
interfere with our law enforcement responsibilities. Second, we 
believe they will lead to an increase in collateral litigation 
and will otherwise delay trials. Finally, we believe these 
amendments are unnecessary, insofar as there is no systemic 
problem with criminal discovery in the federal courts. 

First, the Department believes these amendments will 
undermine its law enforcement mission and frustrate its ability 
to protect the interests of witnesses and victims of crime. 

If we could know with certainty whenever a witness' 
safety is likely to be threatened or that an obstruction of 
justice will occur, we would have greater confidence in the 
procedures provided for in the proposed amendment. But 
prosecutors are fallible, and we do not always know or even 
have what could be called a "good faithtr' belief that the 
disclosure might threaten someone's safet.y or lead to an 
obstruction of justice sufficient to justify the ex parte 

'The Department supports the amendments to Rule 16(a) (1) (E) 
and 16(b) (1) (C) governing the disclosure of a written summary of 
expert testimony on the issue of the defendant's mental 
condition. 
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filing. The costs to witnesses and to victims if we 
misapprehend,the nat~~e of the threat are simply too high. 2 

• In addition, witness n~es will be disclosed 
needlessly. The vast majority of' federal criminal 
defendants plead quilty, and many of them do so within a 
week of the scheduled trial date. The proposal's 
requirement that w~tness names be provided no later than 7 
days before trial (unless a court orders ~ shorter period) 
will mean that many witnesses will be expo~ed even though 
they will never be called to testify, yet ~ay be subjected 
to a range of repercussions that are wholly unjustified, 
reducing the likelihood 'of cooperation. 

• Finally, the exceptions for withholding witness names 
are too narrow to capture many of the legitimate concerns of 
reluctant witnesses. Witnesses are often unwilling to 
cooperate ~ith the government for reasons that fall short of 
physical safety concerns. The proposal will, we believe, 
lead to a greater reluctance on the part of many witnesses 
to cooperate with the government, with significant effect on 
the Department's law enforcement efforts. 

Second, we believe these amendments will increase collateral 
litigation. One of the avowed purposes of the proposed 
amendments is to expedite trials by avoiding the recesses that 
are occasionally necessary to provide defense counsel with an 
opportunity to prepare for cross-examination. But these 
amendments will likely slow trials down. Although the rule 
provides that the prosecutor's ex parte filing is not reviewable, 
disputes will inevitably arise concerning the nature of these 
filings, and courts will have to devote resources to resolving 
them. For example, because prosecutors often learn of a witness' 
identity within 7 days of trial, they will not be able to submit 
their filing as the rule requires. Even though there may be a 
valid explanation for the delay, courts will be forced to resolve 
claims that prosecutors deliberately avoided the terms o£ the 
rule. Every occasion could give rise to such a challenge by 
defe~dants seeking to keep a particular witness from testifying. 

2 Furthermore, although under the proposed amendment the ex 
parte statement will not be revieWable, and therefore district 
judges may not properly second-guess the prosecutor's 
determinations, the Department is concerned that some judges will 
conclude that -- if the requirement of a statement is imposed for 
a reason -- it is their responsibility to act on it; prosecutors 
may be urged to reveal names that ought to be protected. 

185



The Honorable Alicemarie H. Stotler 
Page 3 

Third, as we have previously pointed out, there is no 
systemic problem with criminal discovery in federal court. All 
of our surveys and discussions with u.s. Attorneys' Offices 
throughout the country reveal that the general practicerin most 
districts is to disclose witness names in advance of trial. We 
also do not resist disclosure in advance of that required by the 
Jencks Act, unless there is reason to do so in a particular case. 
While there may be particular prosecutors who, without 
justification, withhold all discovery until the last possible 
moment, everyone agrees that, these are exceptions to the general 
rule. As we have said to the Advisory Committee and to the 
Standing Committee, we. are committed to addressing any problems 
in particular districts, and both the Attorney General and I have 
asked judges around the country to contact us or their u.S. 
Attorneys when discovery problems arise. Rather than proceed 
with a general rule change, the Department continues to believe 
that the most effective means of resolving the few problems that 
may exist is to address those problems directly. We are 
committed to working with the judicary toward that end. 

tor the foregoing reasons, I will urge the Judicial 
Conference to oppose the Standing Committee's recommendation to 
approve the proposed amendments. 

sincerely, 

Gorelicke S. 
puty Attorney General 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


Minutes of the Meeting of July 6-7, 1995 

Washington, D.C. 


The mid-year meeting of the Judicial Conference Committee on Rules of Practice 
and Procedure was held in Washington, D.C. on Thursday and Friday, July 6-7, 1995. All 
the members were present: 

Judge Alicemarie H. Stotler, Chair 
Professor Thomas E. Baker 
Judge William O. Bertelsman 
Judge Frank H. Easterbrook 
Judge Thomas S. Ellis, 111 
Jamie S. Gorelick, Esquire 
Professor Geoffrey C. Hazard, Jr. 
Judge Phyllis A. Kravitch 
Judge James A. Parker 
Alan W. Perry, Esquire 
George C. Pratt, Esquire 
Sol Schreiber, Esquire 
Alan C. Sundberg, Esquire 
Chief Justice E. Norman Veasey 
Judge William R. Wilson 

Judge Wilson attended only the Friday portion of the meeting. In addition to 
Deputy Attorney General Gorelick, the Department ofJustice was represented by 
Geoffrey M. Klineberg, Special Assistant to the Deputy Attorney General. Roger A. 
Pauley of the Department attended the meeting on Friday. 

Supporting the committee were Professor Daniel R. Coquillette, Reporter to the 
committee, Peter G. McCabe, Secretary to the committee, John K. Rabiej, Chief of the 
Rules Committee Support Office of the Administrative Office of the United States Courts, 
and Mark D. Shapiro, senior attorney in the rules office. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules ­
Judge James K. Logan, Chair 
Professor Carol Ann Mooney, Reporter 

Advisory Committee on Bankruptcy Rules ­
Judge Paul Mannes, Chair 

Professor Alan N. Resnick, Reporter 
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1. Amendments for Judicial Conference Approval 

Judge Jensen reported that the advisory committee had published proposed 
amendments to FED. R. CRIM. P. 16 and 32 and had held public hearings on them. The 
advisory committee had considered the public comments, made several changes in the 
proposed amendments, and voted to recommend their approval by the Judicial 
Conference. 

FED. R. CRIM. P. 16 

a. Disclosure ofExpert Witnesses 

The proposed amendments to Rule 16(a)(1)(E) and Rule 16(b)(1)(C) had been 
requested by the Department of Justice. They would require the defendant, on request, to 
provide pretrial disclosure of information concerning its expert witnesses on the 
defendant's mental condition. The government would be required to make reciprocal 
disclosure. 

The committee voted without objection to approve the proposed 
amendments to Rule 16(a)(1)(E) and 16(b)(1)(C). 

b. Pretrial Disclosure of Witness Names and Statements 

The proposed amendments to Rule 16(a)(1)(F) and Rule 16(b)(I)(D) would 
require the government to disclose 7 days before trial the names and statements of 
witnesses that it intends to call during its case-in-chief. Disclosure would not be required, 
however, if the attorney for the government: (1) believes in good faith that pretrial 
disclosure ofthis information would threaten the safety ofany person or lead to an 
obstruction ofjustice, and (2) files under seal an ex parte, umeviewable written statement 
to that effect. The amendments would apply reciprocal discovery requirements on the 
defense. 

Judge Jensen reported that at the suggestion ofmagistrate judges, the advisory 
committee had restricted application of the rule to felony cases. It had also clarified the 
rule to provide explicitly that the attorney for the government may decline to disclose 
either the witness' name or statement, or both. 

Judge Jensen asserted that reasonable pretrial disclosure was sound public policy 
and that the rule would further good trial management. Among other things, it would 
eliminate the need for a court to stop a case in the middle ofa triaL He recognized that 
the rule presented a potential conflict with the Jencks Act, but argued that it was 
appropriate to proceed, using the Rules Enabling Act process to bring these important 
policy matters to the attention of the Congress. 
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Ms. Gorelick stated that the Department of Justice was strongly opposed to the 
proposed amendments. She argued that their disclosure requirements were different from, 
and more extensive than, those required in the Jencks Act. She added that the Department 
had worked hard to avoid problems of delay and disruption of trial management. It had 
also engaged in extensive training ofprosecutors and cooperation with judges to resolve 
discovery problems. She stated that the Department instructed its prosecutors to provide 
the names and statements of witnesses wherever possible, when there is no danger to 
witnesses. 

She emphasized that the requirement in the proposed rule that the United States 
attorney certifY that a witness is endangered was both excessively burdensome and 
impractical. Ifa prosecutor were insufficiently sure of a potential threat, he or she might 
not in good faith be able to file an affidavit. The Department simply did not have the 
resources to investigate every case before filing a certification. The proposal, in her 
opinion, would increase the threat of danger to witnesses and would result in less witness 
cooperation. 

She stated that she and the Attorney General had been following the proposal 
closely and did not believe that there was a systemic problem with disclosure of pretrial 
information. The Department had received few complaints from judges about pretrial 
disclosure. She added that when a court ordered pretrial discovery, the Department 
complied with the order. 

Ms. Gorelick concluded that if the proposed rule were approved, the Department 
would fight it in the Congress because of its concern over the safety of witnesses, 
especially in violent crime cases. She also stated that victim groups would oppose the 
proposal. 

Professor Schlueter stated that the advisory committee had heard and considered 
all these concerns in the past and had delayed publishing the draft on several occasions as 
a courtesy to the Department of Justice. The committee had made several concessions in 
the draft, including giving the United States attorney the right to avoid pretrial disclosure 
simply by filing a confidential, unreviewable certification with the court. 

Professor Schlueter pointed out that several amendments had already been enacted 
to the Federal Rules of Criminal Procedure and the Federal Rules of Evidence that require 
the government to disclose the names and statements of witnesses before trial. He also 
stated that most state courts and the military courts routinely provide defendants with the 
names, addresses, and statements ofwitnesses before trial. 

He concluded that the public comments on the proposed rule were overwhelmingly 
favorable. Ms. Gorelick responded, however, that the Unhed States attorneys were 
strongly opposed to the amendments, but they had not chosen to submit comments. 

Judge Bertelsman suggested and Judge Ellis moved that the court be given 
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discretion in the rule to set a time for disclosure shorter than 7 days before trial. The 
committee approved the motion with one objection (Ms. Gorelick). 

Judge Easterbrook stated that the committee note was not very clear in stating that 
the proposed amendment was in conflict with the Jencks Act. He stated that he did not 
believe a good enough case had been made to take the unusual step of relying on the 
supersession mechanism in the Rules Enabling Act. 

After a number of drafting improvements had been accepted, the committee 
voted 7-6 to approve the rule and send it to the Judicial Conference. 

Judge Stotler stated that a minority report should be drafted, and Ms. Gorelick 

agreed to prepare the report. 


Judge Bertelsman then asked to change his vote and have the committee 

reconsider the rule. He stated that, even though he believed that the amendments were 

beneficial on the merits, they had no chance of succeeding unless they enjoyed near­

unanimous support on the committee. 


The committee voted 11-2 to reconsider its vote approving the amendments. 
It then voted 9-5 against sending the proposal to the Judicial Conference. 

Mr. Schreiber moved to avoid a possible conflict with the Jencks Act by revising 
the proposed amendments to limit pretrial disclosure to the names of witnesses. All 
references to statements ofwitnesses would be eliminated. Judge Jensen responded that 
the advisory committee would probably this proposed revision, although it would be less 
than the committee had proposed. 

Several members suggested that the proposed revision would eliminate any conflict 
with the Jencks Act. Ms. Gorelick replied that even if the statutory conflict were 
removed, the Department's policy concerns with the amendment remained. 

The committee voted 12-2 to redraft the proposed amendment and limit 
pretrial disclosure to the names of witnesses. Ms. Gorelick and Professor Hazard were 
in opposition. 

The committee then considered a clean draft of the amendment prepared by 
Professor Schlueter and Mr. Gamer, reflecting the vote of the committee to limit pretrial 
disclosure to the names ofwitnesses. The revised draft committee note would eliminate 
any reference to the Jencks Act. Mr. Pauley stated that the proposed redraft was 
defective, in that it appeared to allow the courts and defense counsel to challenge the good 
faith of the United States attorney. He suggested that the courts could expect routine 
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challenges and satellite litigation. He and several members of the committee suggested 
substitute language for the text of the rule and the committee note. 

,Judge Wilson moved to adopt substitute language drafted by Judge 

Easterbrook. The committee approved the language with one objection. 


The committee then voted 9-2 to approve the proposed amendments to the 
rule and send them to the Judicial Conference. (Mr. Klineberg and Professor 
Hazard dissented.) 

FED. R. CRIM. P. 32 

The amendment to Rule 32( d) had been proposed by the Department of Justice. 
The present rule has been interpreted as not authorizing a court to enter an order of 
forfeiture before sentencing. The amendment would permit a court to enter a preliminary 
forfeiture order at any time before sentencing. 

No unfavorable comments had been received on the rule during the public 

comment period. The advisory committee, however, made a number of minor 

improvements in the rule as a result of the comments. 


The committee voted without objection to approve the proposed 

amendments and send them to the Judicial Conference. 


2. Amendments for Publication 

Judge Stotler suggested that the committee address as part of a single discussion 
the proposed amendments that would require attorney participation in voir dire in both 
criminal and civil cases. (FED. R. CRIM. P. 24 and FED. R. CIv. P. 47). 

FED. R. CRIM. P. 24 

Judge Jensen reported that the proposed change to Rule 24 would give attorneys a 
right to engage in voir dire after there has been a preliminary voir dire by the judge. He 
stated that the advisory committee was of the view that voir dire is better when the 
attorneys participate in it. Moreover, he said, attorney participation helps the court in 
dealing with challenges to jurors, and it promotes the goal of a fair jury. He reported that 
the proposed amendments had been approved by the advisory committee on a 9-2 vote. 

He pointed out that the text of the rule drafted by the advisory committee differed 
in some respects from that prepared by the Advisory Committee on Civil Rules. Under 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


April 10, 1995 


Washington, D.C. 


The Advisory Committee on the Federal Rules of Criminal Procedure met at Administrative Office of 
the United States Courts in Washington, D.C. on April 10, 1995. These minutes reflect the actions taken 
at that meeting. 

I.CALL TO ORDER & ANNOUNCEMENTS 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, April 10, 
1995. The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Sam A. Crow 

HOll. George M. Marovich 

HOll. David D. Dowd, Jr. 

HOll. D. Brooks Smith 

HOll. B. Waugh Crigler 

Hon. Daniel E. Wathen 

Prof. Stephen A. Saltzburg 

Mr. Robert C. Josefsberg, Esq. 

Mr. Darryl W. Jackson, Esq. 

Mr. Henry A. Martin, Esq. 
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Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst Attorney General 

Professor David A. Schlueter, Reporter 

Also present at the meeting were: Judge William R. Wilson, Jr., a member of the Standing Committee 
on Rules of Practice and Procedure and a liaison to the Committee, Mr. Peter McCabe and Mr. John 
Rabiej from the Administrative Office of the United States Courts; and Mr. James Eaglin from the 
Federal Judicial Center. 

The attendees were welcomed by the chair, Judge Jensen who introduced a new member of the 
Committee, Mr. Josefsberg. Judge Jensen also noted that he had asked Judge Crow to serve as the 
Committee's liaison to a subcommittee of the Court Administration and Case Management Committee; 
that subcommittee is studying the issue of management of criminal cases. At this point, he noted, no 
action was required by the Advisory Committee. 

II. APPROVAL OF MINUTES OF OCTOBER 1994 MEETING 

Judge Marovich moved that the minutes ofthe Committee's October 1994 meeting in Santa Fe, New 
Mexico, be approved. Following a second, the motion carried by a unanimous vote. 

III.CRIMINAL RULES APPROVED BY THE SUPREME COURT 

AND FORWARDED TO CONGRESS 

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress 
proposed amendments to four rules, which became effective on December 1, 1994: Rule 16(a)( 1 )(A) 
(statements of organization defendants); Rule 29(b)(Delayed ruling on judgment of acquittal); Rule 32 
(Sentence and Judgment); and Rule 40(d) (Conditional release of probationer). The final version of the 
amendments to Rule 32 included a victim allocution provision inserted by Congress. 

IV.RULES APPROVED BY JUDICIAL CONFERENCE AND 

FORWARDED TO THE SUPREME COURT 

The Reporter informed the Committee that the Judicial Conference had approved several proposed 
amendments and forwarded them to the Supreme Court for its review: Rule 5(a)(Initial Appearance 
Before the Magistrate); Rule 43 (Presence of Defendant); Rule 49(e) (Repeal of Provision re Filing of 
Dangerous Offender Notice); and Rule 57 (Rules by District Courts). As of the date of the Committee's 
meeting, the Supreme Court had not acted on the proposed amendments. 

V.RULES APPROVED BY STANDING COMMITTEE 

FOR PUBLICATION AND COMMENT 

The Committee was informed by the Reporter that written comments and testimony had been submitted 
on the two rules which the Standing Committee had approved publication and comment: Rule 16(a)(1) 

I 1 fll S· 
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(E), (b)(I)(C) (Discovery of Experts); Rule 16(a)(I)(F), (b)(1)(D) (Disclosure of Witness' Names and 
Statements); and Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing). He 
informed the Committee that the deadline for submitting written comments on the proposed 
amendments was February 28, 1995 and that a public hearing on the proposed amendments was held on 
January 27, 1995 in Los Angeles, California. 

A. Rule 16(a)(l)(E), (b)(l)(C) (Discovery of Experts); 

Rule 16(a)(l)(F), (b)(l)(D) (Disclosure of Witness' Names and Statements) 

The Reporter informed the Committee that although several commentators approved of all of the 
changes in Rule 16, almost all of the comments specifically addressed the proposed amendments in Rule 
16(a)(l)(F) and (b)(1)(D) dealing with disclosure of witness names and statements. All of the comments 
expressed support for the proposed amendments; but some suggested changes to the text. No 
commentator expressed disagreement with the provision governing discovery of experts in Rule 16(a)(l) 
(E) and 16(b)(I)(C) .. 

Following a brief summary of the written comments and testimony, Judge Crigler raised the question of 
whether the provision addressing disclosure of witness names and statements should apply to 
misdemeanor cases. He noted that the trial ofpetty offense and misdemeanor cases does not lend itself 
to the notification provision proposed in the rule. Other members agreed with Judge Crigler, who 
ultimately moved that the rule be limited to felony trials. Judge Davis seconded the motion. Following 
additional brief discussion, which focused on the issue of whether the disclosure provision would ever 
be practicable in misdemeanor cases, because of the highly abbreviated pretrial processing times, the 
Committee adopted the proposed change to the amendment by a unanimous vote. 

Regarding the seven-day provision in the proposed amendment, Mr. Pauley urged the Committee to 
reduce the time to three days. He noted that United States attorneys often do not know for sure who their 
witnesses will be within seven days of trial. In those cases, he stated, the defense will argue that the 
government has not complied with the rule. He recommended that preclusion of testimony should only 
take place where the government has intentionally failed to disclose the information. In response to a 
comment from Professor Saltzburg, Mr. Pauley stated that the Department of Justice's proposed changes 
were not being offered as a compromise, but rather to improve the rule. Even if all of the amendments 
were adopted, he said, the Department's opposition to the rule would remain. 

Judge Marovich expressed concern about any further delays in considering DOJ proposed changes. The 
question, he said, is whether the federal courts should adopt a system which is widely used and accepted 
in the state courts and in most federal trials. In his view, the current draft of the amendment gives the 
government absolute control over disclosure. The timing issue, he said, was simply a red herring. 

Judge Smith echoed the concerns expressed by Professor Saltzburg and Judge Marovich but observed 
that the Department of Justice had a right to be heard on the issues being discussed. Judge Wilson 
responded that the Department was making a political issue out of the proposed amendment. 

Judge Dowd indicated that perhaps the rule should be amended to extend the time to a period of 14 days 
before trial. Judge Jensen noted that other rules include a lO-day notice provision. Judge Marovich 
indicated that at worst, a late disclosure would delay the trial. Mr. Pauley reminded the Committee that 
Congress has adopted a three-day notice provision in capital cases. Judge Jensen observed that the 
Department had supported 15-day notice provisions in newly enacted rules of evidence governing use of 
propensity evidence in sexual assault cases -- Rules 413 -415. 
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Professor Saltzburg observed that the Department of Justice did not oppose the seven-day notice 
provision in the amendments to Rule 32 dealing with sentencing and he encouraged the Committee to 
reject any amendment which would focus on the willfulness of delayed notification. Mr. Pauley 
responded that the Department was not as concerned about losing discovery motions as it was about the 
practicality of the seven-day provision. Justice Wathen observed that in his experience the parties deal 
with a more realistic list of witnesses. Judge Marovich added that the hallmark ofa federal prosecution 
should be a good witness list. 

Mr. Pauley moved that the rule be amended to reflect a three-day notice provision. The motion failed for 
lack of a second. 

Responding to several commentators who urged the Committee to include provision for disclosure of 
government witnesses' addresses, Judge Jensen reminded the Committee that the provision had been in 
an original draft but removed at the urging of the Department of Justice. Judge Crigler expressed serious 
reservations about requiring the government to produce the witnesses for defense interviews. And Mr. 
Martin indicated that the Committee Note is silent regarding the Department's assurance that it would 
assist the defense in speaking to witnesses. 

In the absence of any motion to change the draft with regard to disclosure of witness addresses, the 
discussion turned to the question of whether the rule or the accompanying note should specifically 
include reference to FBI 302's which may include witness statements. Several members questioned 
whether such documents were statements within the meaning of Rule 26.2. Judge Jensen pointed out 
that including such reports within the definition at this point might be considered a major change to the 
proposed amendment which would probably require re-publication for public comment. Following 
further discussion, the consensus was that the matter should not be included in the current amendment. 

Judge Jensen advised the Committee that several commentators had raised the issue of what was meant 
by "unreviewable" in the proposed amendment; a number expressed concern that that language placed 
too much power in the hands of the prosecutor. Judge Wilson responded that the current language was a 
workable package which would be acceptable to Congress. Judge Marovich noted that the current 
language was a major compromise. Mr. Martin raised the question of whether a judge might see 
nondisclosed evidence in such nonreviewable statements which might later be considered on sentencing. 
Judge Jensen responded that if the sentencing judge is considering such factors, he or she must disclose 
that information to the defense. 

Following a discussion on how much information the prosecutor should disclose under the amendment, 
the Reporter suggested a minor amendment in the language. The Committee ultimately voted 9 to 0, 
with two abstentions, to substitute the following language: "an unreviewable written statement 
indicating why the government believes in good faith that either the name or statement of a witness 
cannot be disclosed." 

Mr. Pauley expressed concern that in certain types of cases, such as in civil rights cases, a witness may 
fear economic reprisals, which is not a reason under the proposed amendment for not disclosing the 
witness' name or statement. Professor Saltzburg pointed out that the Department's position would 
swallow the rule because the exception proposed would be entirely too large. Judge Marovich noted that 
the names will become known when the witnesses are called so at the most, the witness may receive 
some pretrial protection from disclosure. Judge Crigler noted that the Department should protect its 
witnesses and Judge Smith noted that the same potential problem exists with regard to disclosing the 
names ofjurors. Mr. Jackson observed that the defendant has a strong interest in being presumed 
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innocent. 

In the absence of any motion to amend the proposal, Mr. Pauley commented on his continuing concern 
with the potential conflict with the Jencks Act. He stated that the Advisory Committee had not yet tested 
the supersession clause in the Rules Enabling Act and argued that the judiciary should pursue the 
legislative process for seeking a change. Mr. Martin responded by pointing out that the Department's 
argument had been implicitly rejected in the procedures for establishing and amending the sentencing 
guidelines. Professor Saltzburg added that the Standing Committee's amendment several years ago to 
Federal Rule of Evidence 609 was clearly an example of offering an amendment to rules specifically 
promulgated by Congress. 

Judge Dowd raised again the question of whether FBI 302's would be covered under the proposed 
amendment to Rule 16. Judge Jensen suggested that the matter should be considered at the Committee's 
next meeting as a possible amendment to Rule 26.2(f). Judge Dowd moved that the Rule 16 be amended 
to substitute the words, "a brief summary of the witness' testimony." The motion failed for lack of a 
second. The Reporter indicated that the issue could be addressed in the Committee's report to the 
Standing Committee. 

The discussion turned to the issue of reciprocal discovery under the proposed amendment. The 
consensus was that the proposed language presented a workable compromise. Mr. Martin moved that the 
amendment requiring reciprocal defense discovery be revised to make an exception for "impeachment 
witnesses." The motion failed for lack of a second. Judge Dowd noted that the defense may not always 
know who its witnesses will be and Professor Saltzburg responded that both sides have a continuing 
duty to disclose. 

Judge Marovich moved that the amendments to Rule 16 be forwarded to the Standing Committee with a 
recommendation to approve and forward them to the Judicial Conference. Judge Crow seconded the 
motion which carried by a vote of 11 to 1. 

C. Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing) 

The Reporter summarized the few comments which had been received on the proposed amendment to 
Rule 32, including a number of proposed changes from the Department of Justice. Mr. Pauley noted the 
Department's changes focused on three areas. First the newer version of the rule would permit the 
forfeiture proceedings to begin earlier in the process; second, the newer version of the amendment 
would remove the requirement of a hearing; and third, the rule would require the judge to enter an order 
as soon as practicable. He explained that the newer version tracked a version sent to Congress by the 
Department. 

Professor Saltzburg raised the question about the political reality of the Department's proposaL Mr. 
Pauley responded that he was not sure what Congress would do with the Department's proposed 
amendment. 

Judge Dowd noted that the question about forfeiture proceedings only arises if the indictment raises the 
issue; the Ninth Circuit has ruled that if the forfeiture proceeding is conducted separately it violates 
double jeopardy. Following brief discussion about whether the proposed changes by the Department of 
Justice amounted to major changes, Judge Crigler moved that the amendment, as changed, be forwarded 
to the Standing Committee. Judge Davis seconded the motion, which carried by a vote of 11 to 0, with 
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r 
L L 	 INTRODUCTION. 

[ 	 At its meeting October 6-7, 1994, the Advisory Committee on the Rules of 

r 
Criminal Procedure considered proposed or pending amendments to several Rules of 
Criminal Procedure. This report addresses those proposals. The minutes ofthat meeting 
are attached. 

There are no items affecting the Rules ofCriminal Procedure which require action 
r by the Standing Committee at its January 1995 meeting. 

n. 	 RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
COMMENT. 

There are currently two proposed amendments to the Rules ofCriminal Procedure 

[ 	 which are pending public comment. The first, is an amendment to Rule 16 which would 
affect pretrial discovery of expert testimony and the names and addresses of government 
witnesses. Originally two dates were set aside for hearings on the proposals. Due to a

[ 	 lack of interest, the hearing scheduled for New York city on December ] 2, 1994 has been 
canceled. It appears that several witnesses will appear at the scheduled hearing in Los 

r 

--------~ 
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Angeles on January 27, 1995. To date, five written comments have been received on the 
proposed amendments. 

l 
m. RULES PENDING BEFORE THE ADVISORY COMMITTEE 

J 
The Committee has considered proposed amendments to Rule 5 (disposition of 

defendants not. in custody), Rule 10 (entry ofguilty plea at arraignment), Rule 16 (which 
would require the parties to confer on discovery), Rule 24( attorney conducted voir dire), o 
Rule35(c) (correction of sentence), Rule 40(a)(commitment to another district) and Rule 
46 (release from custody). 

Although the Criminal Rules Committee has no proposed amendments to present 
to the Standing Committee at this time, the Committee decided to consider amendments to fnRules 10, 24; and 35(c) at its April 1995 meeting. ~••J 

IV. EVIDENCE RULES CONSIDERED BY THE ADVISORY COMMITTEE. 

rAt its meeting in Santa Fe, New Mexico, the Committee carefully studied the rules Lofevidence adopted by Congress as part ofthe Crime Control Act. Rather than offer 
specific objections or language to the Evidence Advisory Committee, the Committee 
focused on a number of general policy considerations and passed it views along to the 
Evidence Committee. The attached minutes reflect the positions suggested by the 
Criminal Rules Committee. nU 

C 
Attachment: Minutes ofCommittee Meeting 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


October 6 & 7, 1994 


Santa Fe, New Mexico 


The Advisory Committee on the Federal Rules of Criminal Procedure met at the New Mexico State 
Supreme Court in Santa Fe, New Mexico on October 6 and 7, 1994. These minutes reflect the actions 
taken at that meeting. 

I.CALL TO ORDER & ANNOUNCEMENTS 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Thursday, October 6, 
1994. The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Sam A. Crow 

Hon. George M. Marovich 

Hon. David D. Dowd, Jr. 

Hon. D. Brooks Smith 

11:on. B. Waugh Crigler 

Mr. Darryl W. Jackson, Esq. 

Mr. Henry A. Martin, Esq. 

Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General 

Professor David A. Schlueter, Reporter 

7/111?OOq 
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Also present at the meeting were: Judge William R. Wilson, Jr., a member respectively of the Standing 
Committee on Rules of Practice and Procedure; Professor Daniel Coquillette, Reporter to the Standing 
Committee; Ms. Mary Harkenrider, from the Department of Justice: Mr. John Rabiej and Mr. Paul 
Zingg from the Administrative Office of the United States Courts; and Mr. James Eaglin from the 
Federal Judicial Center. 

Professor Stephen A. Saltzburg and Mr. Robert C. Josefsberg, Esq. were not able to attend the meeting 
although Professor Saltzburg did participate in a portion of the meeting by conference call. 

The attendees were welcomed by the chair, Judge Jensen who introduced a new member ofthe 
Committee, Mr. Jackson. Judge Jensen noted that two outgoing members of the Committee, Mr. Tom 
Karas and Ms. Rikki Klieman were not able to attend; Mr. Karas' term had expired and Ms. Klieman had 
resigned from the Committee in conjunction with acceptance of full-time employment by Court TV, as a 
commentator. On behalf of the Committee Judge Jensen expressed the Committee's profound thanks for 
their excellent and tireless efforts over the last years. 

II. APPROVAL OF MINUTES OF APRIL 1994 MEETING. 

Judge Marovich moved that the minutes of the Committee's April 1994 meeting in Washington, D.C. be 
approved. Mr. Martin seconded the motion which carried by a unanimous vote. 

III.CRIMINAL RULES APPROVED BY THE SUPREME COURT 

AND FORWARDED TO CONGRESS 

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress 
proposed amendments to four rules: Rule 16(a)(l )(A)(statements of organization defendants); Rule 29 
(b )(Delayed ruling on judgment ofacquittal); Rule 32 (Sentence and Judgment); and Rule 40( d) 
(Conditional release of probationer). He noted that although the Committee had rejected any proposed 
amendments to Rule 32 regarding victim allocution, Congress had included the provision. Mr. Pauley 
indicated that he believed that United States Attorneys would coordinate implementation of the 
amendment through existing victim assistance programs. All of these amendments, including the 
Congressional addition to Rule 32, will become effective on December 1, 1994. 

IV.RULES APPROVED BY JUDICIAL CONFERENCE AND 

FORWARDED TO THE SUPREME COURT 

The Reporter also informed the Committee that the Judicial Conference had approved several proposed 
amendments and forwarded them to the Supreme Court for its review: Rule 5(a)(Initial Appearance 
Before the Magistrate); Rule 43 (Presence of Defendant); Rule 49(e) (Repeal of Provision re Filing of 
Dangerous Offender Notice); and Rule 57 (Rules by District Courts). The Conference declined to 
approve a proposed amendment to Rule 53 which would have authorized cameras in federal criminal 
trials under guidelines promulgated by the Judicial Conference. And because of a Congressional 
correction ofa typographical error in Rule 46, no further action was taken by the Judicial Conference to 
correct the error through the Rules Enabling Act process. 
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V.RULES APPROVED BY STANDING COMMITTEE 

FOR PUBLICATION AND COMMENT 

The Committee was infonned by the Reporter that the Standing Committee had approved three 
amendments for publication and comment: Rule 16(a)(I)(E), (b)(l)(C) (Discovery of Experts); Rule 16 
(a)( 1 )(F), (b)( 1 )(D) (Disclosure of Witness' Names and Statements); and Rule 3 2( d) (Sentence and 
Judgment; Forfeiture Proceedings Before Sentencing). The deadline for SUbmitting written comments on 
the proposed amendments is February 28, 1995. Public hearings on the proposed amendments have been 
scheduled for December 12, 1994 in New York and January 27, 1995 in Los Angeles. 

VI.CRIMINAL RULES CURRENTLY UNDER CONSIDERATION 

BY ADVISORY COMMITTEE 

A. Rule S(c). Offenses Not Triable by the United States Magistrate: Proposal to Amend Rule to 
Address Issue of Defendant Not in Custody. 

The Reporter infonned the Committee that Magistrate Judge Robert B. Collings from Boston had 
recommended that Rule 5( c) be amended. He had pointed out what he believed was a conflict between 
Rules 5 and 58. Read together, he asserted that it is not clear whether a defendant who is charged with a 
misdemeanor, but is not in custody, is entitled to a preliminary examination. Rule 5(c), he maintained, 
seems to indicate that the defendant is entitled to a hearing while Rule 58(b)(2)(G) indicates to the 
contrary. 

The sense of the Committee discussion was that there are very few cases where the conflict, if it exists, 
would arise. Magistrate Judge Crigler noted that this issue might be viewed as largely academic and 
noted that in his experience he rarely encounters a defendant held in custody on a misdemeanor charge. 
Agreeing with that point, Professor Coquillette observed that the public should not be deluged with 
minor amendments; Mr. Pauley suggested that the amendment be deferred and considered in 
conjunction with possible restylizing efforts ofthe Rules. 

B. Rule 6. Grand Jury Disclosure. 

The Committee was infonned that a provision in the Administration's Health Care Act (S. 1757 and 
H.R. 3600) would amend Title 18 to pennit the Department of Justice to share grand jury infonnation 
with other attorneys in the Department who are charged with civil enforcement purposes. Following a 
very brief discussion on the issue, no action was taken by the Committee. 

C. Rule 16. Discovery and Inspection; Proposal to Include Provision Requiring Parties to Confer 
on Discovery. 

In a letter to the Committee, Magistrate Judge Robert Collings of Boston recommended that Rule 16 be 
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amended to require that the parties confer on discovery before asking the court to compel discovery. He 
noted that such a provision now exists in the civil rules and that it would make sense to require counsel 
in both civil and criminal trials to confer on the issue of discovery before submitting it to the court. 
Judge Crow noted that normally counsel may be required to confer on a wide range of issues and that 
the record may be protected by including a statement on the record as to that conference. Mr. Pauley 
indicated that substantively the Department of Justice had not objections to the proposal but indicated 
that it would be helpful to have more information about the current practices. He believed that in a 
m<yority of the districts local rules already covered the issue. Professor Coquillette indicated that 
Professor May Squires was currently compiling the local rules governing criminal cases and several 
members of the Committee volunteered to submit sample local rules or forms for the Committee's 
consideration. Mr. Pauley noted that the proposed amendment would presumably include sanctions for 
failure to conier and Judge Dowd raised the question of whether the amendment would affect reciprocal 
discovery provisions. 

Judge Crow observed that a procedure of requiring a conference before filing pretrial motions need not 
include a penalty; it still has a positive effect. The defense counsel is protected from allegations of 
ineffectiveness by showing on the record that a particular motion was not necessary because the parties 
had conferred on the matter. Judge Wilson concurred that conferences seem to work but Judge Davis 
noted that there may be a problem with practitioners who practice in different districts. 

Judge Jensen indicated that the proposed amendment would be deferred until a future meeting when the 
Committee would have before it the compiled local rules governing criminal cases. 

D. Rule 24(a). Trial Jurors; Proposal Re Voir Dire by Counsel. 

The Reporter pointed out Judge Bill Wilson, of the Standing Committee, had encouraged the Committee 
to consider amendments to Rule 24 which would increase counsel's role in voir dire and that the issue 
was being considered by the Civil Rules Committee at its Fall meeting. The Reporter also informed the 
Committee that the possibility of permitting greater participation by counsel in voir dire had not been 
directly considered by the Committee in many years; the topic had only been tangentially considered in 
connection with proposed amendments to equalize peremptory challenges. Since 1943 the Judicial 
Conference has opposed legislative attempts to increase the role of greater participation by counsel. 

Judge Jensen observed that conditions and practices may have changed to the point where it might be 
appropriate to consider a change to Rule 24(a). Mr. Pauley noted that the Department of Justice 
considered the present rule and practices to be adequate and that any discussion should distinguish 
between permitting and requiring counsel participation in voir dire. Mr. Jackson indicated that there 
seems to be connection between the time permitted to counsel to conduct voir dire and the likelihood of 
being upheld on appeal. He agreed with Judge Wilson that counsel's role should be expanded but that 
counsel have abused the opportunity to do so; the trial judge should have the discretion to limit voir dire. 

Judge Wilson stated that the courts have uniformly upheld limits placed on counsel's role at trial and Ms. 
Harkenrider indicated that the Department of Justice takes the position that the trial judge may permit 
counsel voir dire on a case by case basis. Noting that he favored an amendment to Rule 24, Judge Davis 
observed that the "school" advice is to keep the lawyers out of the voir dire process. Judge Dowd 
expressed deep concern over the need for speed records; the real issue is whether counsel will be 
permitted to talk to individual jurors. He added that an unlimited opening up of voir dire may not be the 
best solution. Ms. Harkenrider indicated that experienced counsel are able to build rapport with the 
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(Rev. 09-07-94)
Agenda F-19 (Summary) 

Rules 
September 1994 

SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE 

COMMITI'EE ON RULES OF PRACTICE AND PROCEDURE 

The Committee on Rules of Practice and Procedure rel:X)mmends that the 
Judicial Conference: 

1. 	 Approve the proposed amendments to Appellate Rules 4, 8, 10, and 47 
and transmit them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and transmitted to 
Congress in accordance with the law .............................................. pp. 2-4 

2. 	 Approve the proposed amendments to Bankruptcy Rules 8018 and 9029 
and transmit them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and transmitted to 
Congress in accordance with the law .............................................. pp. 5-6 

8. 	 Approve proposed amendments ~o Civil Rules 50, 52, 59, and 88 and 
transmit them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the court and transmitted to 
Congress in accordance with the law .............................................. pp. 9-10 

4. 	 Approve the proposed amendments to Criminal Rules 5, 40, 48, 4&, 49, 
58, and 57 and transmit them to the Supreme Court for its consideration 
with,the recommendation that they be adopted by the Court and 
transmitted to Congress in accordance with the law ................. pp. 11-14 

[The ,proposed amendment to Criminal Rule 46 is withdrawn.] 

5. 	 Refer the proposal in the Report on the Federal Defender Program 
(March 1993) to allocate certain discovery costs between the government 
and the defense in criminal cases to the Committee on Defender Services 
forfurtherconsideration ..................................... , .......................... pp.I4-15 

6. 	 Continue the existing policy on facsimile filing and take no action to 
permit facsimile filing on a routine basis .................................... pp. 18-20 

The remainder of the report is for information and the record. 

NOTICE 
No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POliCY OF THE JUDICIAL 


CONfERENCE UNLESS APPROVED BY THE CoNFERENCE ITSELF. 
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The Advisory Committee on Criminal Rules considered the proposal. It noted 

that the government now often provides the defense with access to photocopying 

machines for purposes of discovery. In any event, the advisory committee concluded 

that a requirement to allocate discovery costs among the parties is a subject more 

appropriately handled by statutory authorization. Your committee concurs with its 

advisory committee's conclusion. 

RECOMMENDATION: That the JUdlcial Conference refer the proposal in the 
Report on the Federal Defender Program to allocate certain discovery costs 
between the government and the defense in criminal cases to the Committee on 
Defender Services for further consideration. 

c. Rules Approved for Publication and Comment 

The Advisory Committee recommended publication ofproposed amendments to 

Rules 16 and 82 for public comment. 

) The proposed amendments to Rule 16 (Discovery and Inspection) would provide 

limited disclosure by the prosecution ofthe names and statements ofwitnesses at least 

seven days before trial. Under the proposed amendments, the government may refuse 

to disclose the information if it believes in good faith that pretrial disclosure of this 

information would threaten the safety of a person or risk the obstruction of justice. 

In such a case, the government simply would file a nonreviewahle, ex- parte statement 

with the court stating why it believes - under the facts of the particular case - that a 

safety threat or risk. of obstruction of justice exists. The amendment also would 

provide reciprocal disCovery by the defense. 

The DeMrlment of Justice traditionally has opposed any hoeralization in the 

rules on the disclosure of this information prior to trial. It noted that many 

15 
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prosecutors already follow open file disclosure, but acknowledged that some 
) 

prosecutors follow a more restrictive disclosure policy. The Department indicated that 

" it has been working internally to reach a more liberal disclosure policy. And it 

strongly recommended that it should be given more time to resolve the matter by 

policy directive, rather than by mandatory rules. 

At the request of the Department ofJustice, your committee delayed publishing 

the proposed amendments to the rule at its JanUary 1994 meeting to allow the 

Department to reach a resolution internally. Your committeewas also concernedwith 

possible Jencks, Act inconsistencies with the draft amendments. The advisory 

committee had already delayed consideration of the proposal to publish the 

amendments at its April 1998 meeting to provide the newly appointed Attorney 

General with an opportunity to study it. 

Your committee considered the Department's renewed request for additional 

delay in seeking an in-house resolution of the discovery issue. It also addressed the 

Jencks Act iss,:!e and noted that other amendments to the Criminal Rules, which 

mandated pretrial disclosure of information by the defendant - presumably also 

inconsistent with the JencksAct - were adopted without objections and put into effect. 

Mer considerable discussion, your committee concluded that additional delay in 

publishing the proposed amendments was unwarranted and determined that 

publication ofthe proposed amendments would be useful in elicitingcomment from the 

bench and bar on the Jencks Act issue and op. the overall merits of the proposal. The 

iJ advisory committeechair acceptedthe recommendationofyour committee to revise the 

16 
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Note to the amendments to highlight the Jencks Act issue before publishing it for 

public comment. 

The proposed amendment to Rule 32 (Sentence and Judgment) would explicitly 

permit the trial court, in its discretion, to conduct forfeiture proceedings after the 

return of a verdict, but before sentf:'tncing. 

Your committee voted to circulate the proposed amendments to the bench and 

bar for comment. 

. V. Amendments to the Federal Rules of Evidence. 

A. No Rules Recommended for Approval and Transmission 

The Advisory Committee on Evidence Rules submitted to your. committee 
.', 

proposed amendments to Evidence Rule 412 and 1102. 

The proposed amendments to Rule 412 (Sex Offense Cases; Relevance of 
) 

Victim's Past Behavior) would reinstate the provisions approved by the Judicial 

Conference in September 1993, but withheld by the Supreme Court and not 

transmitted to Congress in April 1994. The provisions were returned to the advisory 

committee for further consideration in 'light of concerns expressed by some members 

of the Court. The same provisions are now included in legislation pending in Congress 

and would extend the privacy protection under the rule to alleged victims in civil case 

proceedings. In light of the likelihood of Congressional passage of the provision, your 

committee with the ~ncurrenceofthe advisory committee's chairman decidedto defer 

taking action on the proposed amendments until its next meeting to await the outcome 

of the pending legislation. 

17 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


Minutes of the Meeting of June 23-24, 1994 

Washington, D.C. 


The mid-year meeting ofthe Judicial Conference Committee on Rules ofPractice and 
Procedure was held at the Thurgood Marshall Federal Judicial Building in Washington, D.C. on 
Thursday and Friday, June 23-24, 1994. The following members were present: 

Judge Alicemarie H. Stotler, Chair 

Professor Thomas E. Baker 

Judge William O. Bertelsman 

Judge Frank H. Easterbrook 

Judge Thomas S. Ellis, III 

Professor Geoffrey C. Hazard, Jr. 

Judge James A. Parker 

Alan W. Perry, Esquire 

Judge George C. Pratt 

Sol Schreiber, Esquire 

Alan C. Sundberg, Esquire 

Judge William R. Wilson 


Representing the Department ofJustice was Deputy Attorney General Jamie S. Gorelick, 
who attended part of the meeting on Thursday. Also participating in the meeting on behalf of the 
Department ofJustice were Robert E. Kopp, Roger A. Pauley, Esquire, and Mary Harkenrider. 
Chief Justice E. Norman Veasey was unable to attend because of illness. 

Supporting the committee were Professor Daniel R. Coquillette, reporter to the 
committee, Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules 
Committee Support Office ofthe Administrative Ofllce ofthe United States Courts. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules 

Judge James K. Logan, Chair 

Professor Carol Ann Mooney, Reporter 


Advisory Committee on Bankruptcy Rules 

Judge Paul Mannes, Chair 

Professor Alan N. Resnick, Reporter 


Advisory Committee on Civil Rules ­
Judge Patrick E. Higginbotham, Chair 

Dean Edward H. Cooper, Reporter 


Advisory Committee on Criminal Rules ­
Judge D. Lowell Jensen, Chair 

Professor David A. Schlueter, Reporter 
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Standing Committee June 1994 Minutes Page 8 

FED. R. App. P. 49 

Professor Coquillette stated that serious policy concerns were raised by proposed new 
Rule 49, the appellate version of the proposed uniform rule giving the Judicial Conference 
authority to amend the federal rules to make technical and conforming amendments. He noted 
that Professor Baker had distributed a fine memorandum arguing that if the proposal were to be 
approved at all, it would have to be enacted by legislation, rather than through the Rules Enabling 
Act process. 

He noted that: (1) the Advisory Committee on Bankruptcy Rules was opposed to the 
proposal in any form; (2) the Advisory Committee on Criminal Rules had found the proposed rule 
acceptable; and (3) the Advisory Committee on Civil Rules believed that the provision could only 
be effectuated through legislation. Judge Higginbotham added that he was personally opposed to 
the amendment on the merits and that it would be a political mistake to pursue the matter. Judge 
Logan stated that the Advisory Committee on Appellate rules had approved the proposed rule, 
but with reservations and without extensive debate. 

Mr. Kopp pointed out that the Department ofJustice had opposed the proposal in the past 
because its scope was uncertain. 

Some members ofthe committee argued on the merits that the Judicial Conference should 
have the authority to make technical and conforming amendments, while others saw no need for 
the proposal. There was general agreement, however, that it would not be advisable to forward 
the proposed rule to the Congress. 

Judge Easterbrook suggested that reliance on the supersession clause in the Rules 
Enabling Act to amend the Act itself was highly problematic. Legislation would be necessary to 
effect the change. He noted that the same issue would arise again later in the meeting in 
connection with the proposed amendments to FED. R. CRIM. P. 16 and their impact on the Jencks 
Act. 

Judge Bertelsman moved to table the proposed uniform rule on technical and 
conforming amendments in all sets of the rules (FED. R. App. P. 49, FED. R. BANKR. P. 9037, 
FED. R. CIv. P. 84, and FED. R. CRIM. P. 59). He then amended his motion to disapprove, 
rather than table, the proposed amendments. His motion on the amendment was approved 
11-1, and the amended motion to disapprove the proposal was approved unanimously. 

Professor Coquillette explained that the action just taken would include the changes to 
both FED. R. Crv. P. 83(a) and 83(b), since they are essentially similar. 
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The committee voted 7-6, with the chair breaking the tie, to send the proposed 
amendment to Rule 53 to the Judicial Conference for approval. 

Judge Jensen added that the proposal should be accompanied by notes suggesting that the 
Advisory Committee on Criminal Rules wanted to be actively involved in drafting the Conference 
guidelines implementing the rule. 

Mr. Perry moved to delete from the committee note paragraphs 2 and 4, which stated that 
the debate over cameras in the courtroom had subsided. He accepted an amendment to his 
motion from Judge Easterbrook to add a sentence to the third paragraph of the note to say that: 
"This gives the Judicial Conference equal authority over civil and criminal cases." 

The committee approved without objection the amended motion to delete 
paragraphs 2 and 4 and add a sentence to paragraph 3 of the committee note. 

2. Rules for Publication 

FED. R. CRIM. P. 16 

Judge Jensen stated that the advisory committee was proposing two amendments to Rule 
16-0ne minor and one major. The fIrst, initiated by the Department ofJustice, would require 
reciprocal discovery for the government when the defendant makes a motion under Rule 12.2, 
based on a defense ofmental condition. 

The committee voted without objection to approve the proposed amendment for 
publication. 

The second proposed amendment would require the government to disclose information 
about government witnesses to the defendant seven days before trial. Judge Jensen stated that the 
amendment had been approved by the advisory committee in the fall of 1993, but had been 
delayed at the express request of the attoruey general. It had been deferred again in January 1994 
at the request of the Department of Justice. At the April 1994 meeting of the advisory committee, 
the Department had asked once again that it be delayed for further consideration. 

Judge Jensen pointed out that the advisory committee had made several changes in the 
proposed amendment since last presented to the Standing Committee. At the request of the 
Department ofJustice, the advisory committee had eliminated the requirement that the 
government disclose the addresses ofwitnesses. Accordingly, only names and statements of 
government witnesses must be disclosed to the defendant before trial. 

The rule also was changed by the advisory committee to give the court discretion to 
determine the amount ofreciprocal disclosure the defendant must provide when there has been a 
partial refusal to disclose by the government. 
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Judge Jensen recognized that the amendment presented a facial conflict with the Jencks 
Act. He argued, though, that the rule was not really inconsistent with the legislation. The Act did 
not bar disclosure: it governed only the timing ofdisclosure. He pointed out that there had been a 
number ofother changes in the criminal rules, many initiated by the Department ofJustice, 
requiring disclosure ofgovernment witness information before trial, such as at suppression 
hearings and detention hearings. 

Deputy Attorney General Gorelick stated that it was necessary to balance the fairness of 
court proceedings against the deep concern of the Department ofJustice over danger to 
government witnesses. She pointed out that the danger had been increasing, and the government 
had been forced to withdraw charges in a growing number of cases because ofthe fear of injury 
or death to witnesses. 

Ms. Gorelick stated that the attorney general was more committed to openness than any of 
her predecessors and wanted the opportunity to ensure enforcement of the highest standards of 
prosecution conduct-but through internal Executive Branch mechanisms, rather than court rules. 

She argued that there were substantive problems with the rule as drafted, which would 
lead to a greatly enhanced incidence of litigation over discovery obligations. She pointed to the 
following: 

l. 	 The rule would require that names and statements ofwitnesses be disclosed seven 
days before trial, while in capital cases they have to turned over only three days 
before trial. 

2. 	 Plea bargaining efforts would be undermined by the proposal. 

3. 	 The rule, as drafted, would permit the United States attorney to refuse disclosure 
only for two designated reasons. It would not allow nondisclosure for other, valid 
reasons-such as economic hardship to witnesses or pressure on witnesses. 

4. 	 Sanctions for failure to comply would be left to the discretion of the court. The 
court, however, should not sanction government counsel unless the failure were 
intentional. 

5. 	 The rule was silent as to the timing of the defendant's reciprocal disclosure to the 
government. Yet it was inflexible in providing that the government must disclose 
witness information seven days before trial. 

Ms. Gorelick emphasized that the proposed amendment was in conflict with the Jencks 
Act. Moreover, it would be inappropriate to rely on the supersession provision of the Rules 
Enabling Act to overrule the Jencks Act. 
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She reported that since the last meeting of the Standing Committee, the Department of 
Justice had conducted a survey of all United States attorney offices to detennine their disclosure 
practices. The vast majority routinely provide discovery well in advance of trial. Although some 
offices may not be making appropriate disclosure, the Department would address their procedures 
through internal guidelines. The Department was working to develop uniformity in prosecution 
policies and was receiving positive feedback from judges regarding their efforts to ensure 
compliance by prosecutors. 

In summary, Ms. Gorelick argued against publishing the proposed amendment to Rule 16 
for public comment so the Department could obtain further information and manage problems 
internally. She added that if the rule went forward there would be a very strong reaction from the 
prosecution community, which was very much opposed to the proposed amendment. The 
Congress, moreover, would not be expected to approve the rule. 

Some members of the committee agreed with Ms. Gorelick that there were no significant 
problems in their districts and that prosecutors were responsible in providing discovery to the 
defendant. Others argued, however, that there were in fact problems caused by prosecutors and 
that the rule was necessary to ensure fundamental fairness. 

Some members suggested that the rule should be published for public comment, but that a 
more convincing explanation was needed to deal with the problem ofthe amendment's apparent 
conflict with the Jencks Act. 

Four members stated that the proposal was in direct conflict with the Jencks Act and 
could only become law by reliance on the supersession clause. Three members suggested that the 
supersession clause itself was probably unconstitutional. One member stated that the conflict with 
the Jencks Act should be highlighted in the document distributed to bench and bar. The public 
should be invited specifically to comment on both the conflict and the supersession clause and its 
constitutionality. One member argued, however, that the committee should not publish a rule 
whose legality it questioned, just to obtain public views. 

The committee voted 7-2 to approve the proposed amendment for publication. It 
voted 8-1 to approve the committee note. 

FED. R. CRIM. P. 32 

Judge Jensen explained that the proposed amendment to the rule, giving a court authority 
to order forfeiture before judgment, had been approved by the advisory committee at the request 
of the Department ofJustice. 

The committee voted unanimously to approve the proposed amendment for 
publication. 
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3. Other Rules Issues 

FED. R. CRJM. P. 10 and 43 

The proposed amendments would allow video conferencing ofarraignments and other 
pretrial sessions. Judge Diamond, chairman of the Defender Services Committee ofthe Judicial 
Conference, had responded during the public comment period requesting the advisory committee 
to defer approval of the amendments pending completion ofa pilot program testing video 
conference. 

Judge Jensen reported that the advisory committee had decided, at Judge Diamond's 
request, not to seek Judicial Conference approval ofthe amendments at this time. 

FED. R. CRJM. P. 16 

Judge Jensen stated that the Judicial Conference's March 1993 report on the federal 
defender program had recommended that an amendment be considered to Rule 16 to provide 
copies ofcertain discoverable materials to the defense and allocate discovery costs between the 
government and the defendant. He reported that the advisory committee had decided that the 
proposal should be handled by statute, rather than rule. Accordingly, the advisory committee did 
not approve a proposed change in the rule. 

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES 

Professor Resnick presented the report of the advisory committee, as set forth in Judge 
Mannes's memorandum ofMay 16, 1994. (Agenda Item 6) 

1. Rules for Judicial Conference Approval 

Professor Resnick pointed out that the proposed amendments to Rules 8018 and 
9029-the bankruptcy version of the proposed uniform rule on local rules ofcourt-had been 
adopted by the committee earlier in the meeting, during its discussion of Federal Rule ofAppellate 
Procedure 47. 

2. Rules for Publication 

Professor Resnick stated that the advisory committee was seeking authority to publish 
amendments to 12 rules. 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 
OF THE 

JUDICIAL CONFERENCE OF THE UNITED STATES 

WASHINGTON, D.C. 20544 


AliCEMARIE H. STOTlER 	 CHAIRS OF ADVISORY COMMITTEES 
CHAIR 

JAMES K. LOGAN 
APPELLATE RUL£SPETER G. McCABE 


SECRETARY 
 PAUL MANNES 
BANKRUPTCY RULES 

PATRICK E. HIGGINBOTHAM 
CIVIL RULES 

D. LOWELL JENSEN 
. CRIMINAL RULES 

RALPH K. WINTER, JR. 
EVIDENCE RULES 

TO: 	 Hon. AJicemarie H. Stotler,. Chair 

Standing Committee on Rules of Practice 

and Procedure 


FROM: 	 Hon. D ..Lowell Jensen,. Chair 
Advisory Committee on Federal Rules of Criminal 
Procedure 

f"""'. 
SUBJECT 	 Report on Proposed and Pending Ru1es of Crimina] 

Procedure 

DATE: 	 May 17, 1994 

I. INTRODUCTION. 

At its meeting April 18 & 19, 1994, the Advisory Committee on the Rules of 
Criminal Procedure acted upon proposed or pending amendments to several Rules of 
Criminal Procedure. This report addresses those proposals and recommendations to the 
Standing Committee. A GAP Report and copies of the rules and the accompanying 
Committee Notes are attached along with a copy of the minutes of the April meeting. 

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
r COMMENT. 
J..... A. In General. 

Pursuant to action by the Standing Committee at its Summer 1993 meeting, 
proposed amendments in the following rules were published for public comment: Rule 
5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule 43. 

~ 

! • Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room; Rule 
57. Rules by District Courts; and fmally Rule 59. Effective Date; Technical 
Amendments. A hearing on these amendments was held on April 18, 1994 in 
Washington, D.C. in conjunction with the Committee's meeting. In addition to the 

I • three witnesses who testified at that hearing (which was televised by C-Span), the 
"-' Committee also carefully considered written comments on the proposed amendments. 

The attached GAP Report provides more detailed discussion of the changes 
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Repo.rt to. Standing Co.mmittee 4 
Adviso.ry Co.mmittee o.n Criminal Rules 
May 1994 

[
G. 	 Rule 57. Rules by District Courts 

The pro.posed amendment to. Rule 57 mirro.rs similar amendments in the o.ther [
procedural rules. Altho.ugh the Go.mmittee was info.rmed that the Bankruptcy 
Co.mmittee had reco.mmended substitution o.f the 'wo.rd "no.nwillful" fo.r "negligent 
failure, .. the Co.mmittee unanimo.usly approved the amendment to Rule 57 as published. 
Fo.llo.wing brief discussio.n of the issue, the Co.mmitteedid delete a brief reference in [ 
the Co.mmittee No.te which referred to. untimely requests fo.r trial as being an example 
o.f a "negligent failure. " r 

LJReco.mmendatio.n: The Co.mmittee recommends that Rule 57 be appro.vedand 
forwarded to. the .Judicial C~:)Dference. .... .,', . , '... 

[ 
H. 	 Rule 59. Effective Date; Technical Amendments. 

The proposed amendment to. Rule 59, which also mirro.rs similar amendments in [1
the other rules, was no.nco.ntro.versial. The Co.mmittee vo.ted unanimo.usly to appro.ve 
the amendment as published. 

Reco.mmendatio.n: The Adviso.ry Committee reco.mmends that the proposed o 
amendment to Rule 59 be approved and fo.rwarded to. the Judicial Co.nference. 

c 
" o

A. 	 In General. ..,', 
The Adviso.ry Co.mmittee at its April 1994 meeting co.nsidered amendments to 	 n

I • 
\...,.Rules 16 and 32. It reco.mmends, that the fo.llo.wing amendments be appro.ved fo.r 

publicatio.nand co.mment by the benth and ·the bar. Copies o.f the pro.posed 
amendments and Committee No.tes are attached.' . r­

I : .,. U 
B. 	 Rule 16(a)(1)(E). (b)(l)(C). 


DisCo.very o.f Experts '.' 

, I, ~ 

The Co.mmittee has proposed an amendment to Rule 16 which modifies slightly 
the pro.visio.ns dealing with discovery o.f defense experts. As amended December 1, 
1993, Rule 16 requires the go.vermnent, ~upon request by the defense, to. disclo.se certain 
info.rmation about its expert witne~. If the government disclo.ses its experts, it is 
entitled to reciprocal discovery. At the suggestio.n of the ~artment o.f Justice, the 
Advisory Committee recommends th~t RUle 16 be further amended to take into acco.unt 
tho.se cases where the defense, u~det RuhU2.2 has indicated an intent to. present expert 
testimo.ny o.n the mental conditio.il' o.f the defendant. Under the proposed amendment to. 
Rule 16(b)(1)(C), o.nce the defen~e has giVen no.tice in acco.rdance with Rule 12.2, the r 

Lgo.vernment is entitled to request the. defense to. disclo.se additio.nal info.rmatio.n about its 
experts. If the defense co.mplie~, it is entitled under Rule 16(a)(1)(F) to reciprocal 
disco.very. 

m. 
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Report to Standing Committee 5 
r-' Advisory Committee on Criminal Rules 
I, 
"-	

May 1994 

The proposed amendment, and Committee Note are attached to this report. 

r 	 Recommendation: The Advisory Committee recommends that the proposed 
L. 	 amendments to Rule 16 regarding government requested discovery of defense expert 

testimony be approved for publication and comment by the bench and bar. 
I""""" 
," ...... C. 	 Rule 16(a)(I)(F), (b)(l)(D). 

Disclosure of Witness Names and Statements 

At i~ Fal11993 meeting, th~ Ad~isor§ 'CoiIiJIjjtt~' approved (by a vote of 9 to 
1) a proposed amend.lllent to Rule 16 which would require the government, upon 

r request by the defendant, to disclose the names, addresses, and statements of itsI witnesses at least seven days before trial. As discussed in the Committee Note '- ­
accompanying the proposed amendment, in 1974 Congress rejected a similar 
amendment proposed by the Supreme Court after a vigorous protest from the 
Department of Justice. In the inte,rvening years, similar amendments have been 
proposed, debated, and rejected by the Advisory Committee. Thus, no amendment 
addressing the production of witness names has been published for public comment in 
almost two'decades. 	 ' 

At its January 1994 meeti;ng" the Standipg Committee considered the Advisory 
Committee's proPosed am,endmei1t to Rule 16.. Mr. Irvin Nathan from the Department 
of Justice reiterated the Department's.generalopposition to the.amendment but asked 
the Standing Committee to defer action 011 the't>roposal so that the Department could 
attempt to reach a compromise on the' amendm~t. Following extensive discussion, the 
Standing Cormitittee referred the amendment back to, the Advisory Committee for 
additional discussion with the Depanmerit of Justice.. During the discussion, the view 
was expressed that ,referr:it'1g the matter back to:the Advisory Committee would not 
delay publication and comment. A number of.possible.changes to the amendment and 
the Committee Note were 'alsol suggested forcOnsidet3.ti~nby the Advisory Committee, 
including the issue of whether the aniendment 'would be inconsistent with the Jencks 
Act. . 	 ' 

Speaking on behalf of the Department of Justice at the Advisory Committee's 
April 1994 meeting, Ms. Jo Ann Harris, Assistant Attorney General, Criminal 
Division,. urged the Committee to further defer action on the a~endment. As noted in 
the Committee's minutes, Ms. Harris indicated that the Departinellt was prepared to 
conduct a thorough study of pretrial discovery of witnesses in an attempt to gather 
"hard data" on the issue and possibly promulgate internal guidelines for disclosure. 
She also expressed the view that the proposed amendment did not sufficiently recognize 
the privacy interests of government witnesses. ,... . . 

The Advisory Committee ultimately voted by a margin of 9 to 1 to approve the ,-, amendment, witlt-some minor changes, and recommend to the Standing Committee that 
the amendment.be published for public comment without any fUrther delay; , 

In summary, the proposed amendment to Rule 16 crea~ a presumption that the 
defense is entitled:to discovery of the governmetrt's witnesses and their statements. 
The rule recognizes, however, that the government may refuseJo disclbse that r, 

L 	 information, in whole, or in part, by filing'a nonre'ViewabJe,ei parte, statement with 
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n
L;the court stating why it believes, under the facts of the particular case, that disclosing 

the information will threaten the safety of a person or risk the obstruction ofjustice. 
The amendment also includes a provision for reciprocal pretrial witness disc~osure by 
the defense. 

The current proposed amendment and Committee Note contain several changes 
from the ve~on originally presented to the Stan,ding.Committee. First, the rule no 
longer contains any requirement that the government disclose the addresses of its o 
witnesses. The Department 9f Jusli~e, ~8d¢ the Committee ~atdisclosing the 
address of a witness· would pose speci~ risks and that assured the Committee that it r 
would, UpOIl req~est, ,_e:~e witness ~8ilable for\def~nse pretrial ;~~ws. L: 

. . " '~ . '1, ' 

S~Qnd,~e ~endment,~n~ .a:!eciprocal'discovery provision; the yemon 
presented: tti» the;Stan~g CO~~:,meeting til, 'anuary ,:1994 inc1u~ what am,ounted 
to an all or :no~g "approac;h. ,As ~t;d, ~e antendm~t .~~ prqVides tqat,if,the 
government nas" fjled an ex'parte" Stilt~meJlt· re~~ng .~; ~lQs~ SOqlC, 'qr ~, of, ,the 
~formatip~ SJ?CCifi.l~d pl.' th~iPJ}e~:~:w~cOlirp.,ni~;'.f!i~~~9.~ :may·d~ci4e.ho~ much,
If any, reqproqll, 9iscqvery ,wiIJ: pe~,,;v~l,~l.!le, to, l4e gpy.et;runc1!t. , ", 

'~ M:' i"",,~; !,.".:' ,~,: J '. ~"~!'l.!~'>' '.": .,1;"" . ';~':" ".., ;"~:':.. .", ::; ,~, ','i., 
~iI:d, the C~mQlitt~ Note' pas been. cxp~ded,to a9~~ the con9,eIJls;~sed by nthe Standmg COImll1U~ at Itsla:qQary 1?94l;Il~etmg. Inparttcular, ~ Note atWresses "J 

the superff?~sion.'~u~ in ~~:R " g,1t\~~~~ltPe, ~"t~ ~eWgll~ov~r 
whether.lh~ 1~n~ l\~\ J~~$I osn;r~I,pfi W,lt,J;less~~te~~~~•. ,\;rf1~;i I" 

Com~tt~f8n~ '~~!lt:,<,: •. , ,',!~1l;l:~l}t ~'~i,~pn~~~A;:~iW~~t the o
ProVlS1~~:~,tllP P.l~0~~ . .w.~;~s~a.t;(MJ~s~~ '. ~,,~~~ct, 18 
~i~~~j~~~~90 eJts~9:j ef . ,. Wt ~:~r~~;tt:~~~~e

.(ft. t, .... It!lll3Yil .' · ~"~'i; .. "I' . 

As. J¥>:q, ,'\9pt, t ~, ,.,9, ",al~? c 
dien. :e~.~ ~~~. '~~l

scoveI)j:Wlj,'. " ~ffl;~,; n 
d~enseilap.gp~~S¢SI" li 
theIr ex • . ~ . ~o.:r 'P~:: , 
what anl(?' ~ 19 , , ...' . ~ffu 
clearly cOrlslstentlW'ltij 'thattrepd. [ 

It~jMllt t tp; t,1Ot~:~at alth~gh the JenckstAct limits defense pretrial 
access to'l ir 1!illermo Vf United St(lles, 360 U.S. 343 (1959), the (l
Supreme ,.ud~l4~tJh~ ,statute is' consistent With the '''fair ~d just lO-: 
admini , jp~e?;\~iCampbeU V" United Stat,e{i, 365 U.S" 85,92 
(1961).. "Co~Wilcluded that~ the ,extent the trial court is T~uired 
under;~ ~e~~t~~e~ts afte(tbe goy~mm~nqviiness h3s testified, the 
statute" ..' ... , ' ". ,fj)~ft::~:roo1qipg 1J},Jen.iksY. ll."mti!&p'tatcs, -353U,S,. 657 (1957)
that a de~dant lS~t'e(lro E~leVaD.t and competeJ;lt state~nts for purposes of 
impeacy, ;t.,:' .*' il •":; \: i, ,, .. 


, riI~: a~g~~~~~,~h,: ~ongress r¥cogni~ the pOtential danger of 

witness ' ,. ana stifcw: ..d liliAn attempt tolstrike ,a balance set time limits on 
diSclosur~~'Jt.tb. ,': sta,t~ ., ,~, QOsed;amepdm.~~t ~~Ru1,e 16 is c(j)llsistent.with 
that apPf9. :!fj~I~t:~nw$~, .,' e9-f fO bl0l!~,1=\{etp~ .ql~clo&ure wb~e there IS a 
danger td ,ij~~~i~ '~f¢ty~ f 0PStruCti0l;1- ~~JUStictf. 

1.:"11 :fj . ~ , ~,~,.i~ i. 
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As discussed in its Note accompanying the amendment, the Advisory 
Committee is sensitive to following the Rules Enabling Act process and recognizes that 
ultimately, Congress can accept or reject the amendment. 

The Committee continues to believe that the amendment is necessary and 
appropriate and that it strikes the appropriate balance between assuring witness safety 
and the need for defense pretrial discovery. The Committee also continues to believe 
that the amendment will result in more efficient operation of criminal trials. 

,IF""' 

Recommendation: The Advisory COlJlmittee recommends that the proposed L 
amen~ents to Rule, 16 concerning pretrial disclosure of Witne~s names and statements 
be published for public comment by the bench and bar. 

D. 	 Rule 32(d). Sentence and Judgment; Forfeiture 
Proceedings Before Sentencing 

The Committee has proposed that Rule 32, which is currently before Congress, 
be further amended to provide for forfeiture, proceedings before sentencing. The 
current language of proposed Rule 32( d) simply provides that the sentence may include 
an order of forfeiture. The proposed amendment would explicitly permit the trial 

..­ court, in its discretion, to conduct forfeiture proceedings before sentencing. As noted ,, 	 in the accompanying Committee Note, the amendment is intended to protect the 
',,-, interests of the government and third parties. 

Recommendation: The Advisory Committee recommends that the proposed 
amendment to Rule 32 be published for public comment by the bench and bar. 

r 
I• 

r 
"'-' Attachments 

Gap Report (Rules 5,40,43,53,57, and 59) 
Minutes from April 1994 Meeting 
Proposed Amendments (Rules 16 and 32) 

--. 
,I 
I. ­

r 
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I 
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1 Rule 16. DiscoverY and Inspection1 

r 2 (a) GOVERNMENTAL DISCLOSURE OF EVIDEN~E. 
L 

3 (1) Information Subject to 
r 

4 Disclosure.L~ 

. 	r; 
5 * * * * * 

l..' 6 (E) EXPERT WITNESSES. At the 

r 7 defendant's request, the 
L 

8 government sfta~~ must disclose to 

9 the defendant a written summary of 

10 testimony the government intends 

11 to use under Rules 702, 703, or 

I" 12 705 of the Federal Rules of 
~I.. 

13 Evidence during its case in chief 

14 at trial. If the government~ 
I 

15 requests discovery under 

16 subdivision (b)(1){C)(iil of this 

17 rule and the defendant complies. 

18 the government, at the defendant's 

1. New matter is underlined and matter 
to be omitted is lined through. 
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19 request must disclose to the 

20 defendant a written summary of 

21 testimony the government intends 

22 to use under Rules 702, 703, and 

23 705 as evidence at trial on the 

24 issue of the defendant's mental 

25 cond,ition. 'Fft~s--The summary 

26 provided under this subdivision 

27 must descri,be the witnesses' 

28 opinions, the bases and the 

29 reasons therefor, and the 

30 witnesses' qualifications. 

31 (F) NAMES AND STATEMENTS OF 

32 WITNESSES; At the defendant's 

33 request in a non-capital case, the 

34 government, no later than seven 

35 days before trial, must disclose 

36 to the defendant: 

37 (1) the names of the witnesses 

38 the government intends to call 

39 during its case in chief: and 
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40 (2) any statements. as defined 

41 in Rule 26.2(fl, made by those 

42 witnesses. 

43 If the attorney for the government 

44 believes in good faith that 

45 pretrial disclosure of this 

46 ·information will threaten the 

47 safety of any person or will lead 

48 to an obstruction of justice. 

49 disclosure of that information is 

50 not reguired if the attorney for 

51 the government submits to the 

' 52 court. ex parte and under seal, an 

53 unreviewable written statement 

54 containing the names of the 

55 witnesses and stating why the 

56 government believes that the 

57 specified information cannot 

58 safely be disclosed. 

59 * * * * * 
60 (2) Information Not Subject to 
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~t, 
61 Disclosure. Except as provided in 

62 paragraphs (A), (B), (D), ella CE)T..". [, 
63 and (F) of subdivision (a)(l), this n 
64 rule does not authorize the dl'scovery U 

" 

65 or inspection of reports, memoranda, n
f )...... 

66 or other internal government 

67 documents made by the attorney for c 
68 the' government or other 

nl ' . I 69 governmen~agents ~~-~4~;r~ 

70 ~e-~-er-~~-e£ 

71 investiga.ting or prQsecuting the 

72 case. o 
74 s~e~emell~S---~--~~---~6Verftme~~ 

75 wi~llesses-~~-~~-~6Verftme~~ o76 wi~l'lesses-~-~~-~ro¥~-~~-~a 

77 

78 * * * * * 
79 (b) THE DEFENDANT'S DISCLOSURE 

80 EVIDENCE. 
" 

81 (1) Information Subject 

G 
OF 

to 
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Disclosure. 

* * * * * 
(e) EXPERT WITNESSES. The 

defendant, at the government's 

reguest. must disclose to the 

government a written summary of 

te~timony ::the gefendant intenQ,s to 

use under Rules 702, 703 and 705 of 

the Federal Rules of Evidence as 

evidence at trial %£ if (il the 

defendant requests disclosure under 

subdivision (a)(l)(E) of this rule 

and the government complies, or (ii) 

the defendant has provided notice 

unger Rule 12.2(b) of an intent to 

present expert testimony on the 

defendant's mental condition. 
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103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

11B 

119 

120 

121 

122 

123 

eviee~ee-a~-~~f8~T This summary must 

describe the opinions of the 

witnesses, the bases and reasons 

therefor, and the witnesses' 

qualifications. 

CD). NAMES AND STATEMENTS OF 

WITNESSES. If the defendant regues'ts 

disclosure under subdivision 

(a)(l)(F) of this rule, and the 

government complies, the defendant. 

at the request of the government, 

must disclose to the government 

before trial the names and statements 

of witnesses -- as defined in Rule 

26.2(f) the defense intends to 

call during its case in chief. The 

QQurt may limit the government's 

right to obtain disclQsure from the 

defendant if the government has filed 

n,it,; 

o 

r 
U 
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124 an ex parte statement under 
,-.. 
I 125 subdivision (a)(l)(Fl.L 

126 * * * * * r 
i ' 
L.: 	 COMMITTEE NOTE' 

,...... 
I The amendments to Rule 16 cover twoL 

issues. The first addresses the ability of 
the government to request the defense tor 	 disclose information concerning its expert 
witnesses on the issue of the defendant's 
mental condition. The second provides for 
pretrial disclosure of witness names and 
addresses. 

Subdivision (a)(l)(E). Under Ruler 
16(a)(1)(E), as amended in 1993, the defenseL is entitled to disclosure of certain 
information about expert witnesses which the 
government may call during the trial. The 
amendment is a reciprocal disclosure 
provision which is triggered Oy a government.- request for information concerning defense 
expert witnesses provided for in an amendment 
to (b)(l)(C), infra. 

r 
Subdivision (a)(l)(F). No subject has 
engendered more controversy in the Rules 
Enabling Act process over many years than 
pretrial discovery of the witnesses the[ government intends to call at trial. In 
Hn4, the Supreme Court approved an amendment 
to Rule 16 that would have provided pretrial 
disclosure to' a defendant of the names of 
government witnesses, subject to the 
government's right to seek a protective 
order. Congress, however, refused to approve[ 
the rule in the face of vigorous opposition 
by the Department of Justice. In recent 

[ 

.­
\ 
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years, a number of proposals have been made 
to the Advisory Committee to reconsider the 
rule approved by the Supreme Court. The 
opposition of the Department. of Justice has 
remained constant, however,as it has argued c' 
that the threats of· harm to witnesses and 
obstruction of justice have increased over 
the years along; with ~he increase in o 
narcotics offenses, continuing criminal 
enterprises, and other cr~es committed by 
criminalorgariizations •. o., 


J{otwithstanding, the :absence Of an 

amendment: to Ru:!.-e 16, 'the :('eqeral, courts have 
continued to, struggle wieh, th,e issue of 
whether .• the ;RU,lr'~ ~', r~a9- in,\~6~nj~nction . with 
th~ Jen9lfs ~pt, .p~rmlt;? ~ "pp,:u;r;tto order the 
governlilent to dlsc,lose 1ts '<Wltnesses, "pefore o 
they have testified at tr;ial. See United 
States v. Price'" 448 F.Supp. 503 (D. Colo 
1978 ) ( circuit,' by circu.;it S'imnnary of whether

" . '" ." it: , , ! 

9o:v,er~ment is ,requiiep" to q~sclose' pa~es of 
ltS wltnesses, 

-
to 

' 
,the defendant).

;.'I '. ' 

'j' 1'~ n 
The Commi,t;tee has!' ';recognize<,i ,'that LJ 

go~e:nIitent ~iF:{lesses of,t,et;l!i r,come;' forw¥d to 
teff,tlfy at I rt!':;lF,' to ,:tlhelI'qtdperso~al s?,fety, 
prtv~cV', and, e?,0!lom1«p :Wl'r~i beln~ . The c 
Conuuttee rec?gn.lzed, at t;~~::,same t),.m:, tha;t 
the great .mflJorlty ,of cas~'f'3 do not l.nvolve n any such rl~ks to Wltnersse~h 

, . U 
The Committee shl!tres::~,t.he concern for 

safety of w~tnesses anqthiiF9 ,persons and the 
danger of oQstruc:ttion o:I; jg~t;ice . But; it is Q 
also concerned wi~h the P;tT,~ctical hardships 
defendants :t;ace'f~:' .atterttpt:~, to prepat~ for 
t~ial without aqe<luate; disEd:v~ry, as w$ll as [
the burden placed: on <;::our~l'I~;r:~sources c:tnd on 
jl;lror~ ,by 'unneCf~psary tt).~:i;l+ delay.: The 
Federa+. Rul~s ,of I :C:timiqal, tlfi?~edure recpgnize 
tl?-~ importa:qce Qf~discpveIiMi;n situati9ns in o 

, 
, 
1f'l:'~ :,, 

c 

c 
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,.-. 
\ 
I 
'-' 

,... which the 
I 

government might be unfairly 
! 	 surprised or disadvantaged without it. In ...... several amendments -- approved by Congress 

since its rejection of the proposed 1974 r amendment to Rule 16 regarding disclosure ofL witnesses the; rules;.!;«,mow,· provide for 
defense disclosure of certain information. 

r" See, e.g., Rule 12.1, Notice of Alibi: RuleI 
12.2, Notice of Insanity Defense or ExpertL 
Testimony of Defendant's Mental Condition; 
and Rule 12.3, Notice of Defense Based Uponr Public Authority. The Coromittee notes also

L that both Congress. an(i the Executive Branch 
have re90gnized for years the valu~, of" ... ",'"r 	 liberal pretrial discovery for defendants in 

L 	 military criminal prosecutions. See D. 
Schlueter, Military . Criminal. Justice: 
Practice and Procedure, § 10(4) CA) (3d 'ed.[ 	 19,2) (discussing automt;\tic prosecution 
disclosure of government witnesses and 
st~tements) . Similarly, pretrial disclosure 

r 
[ of' 'witnesses is provided for in many state 

cr~minal 'justice systems where ',the .case~o~d 
and the; humber of .wi tnesses is much greater 
thl:m tpat in the federal sy!?tem. : ~ .5e(i3 

I 
--.; 	 generally Clemnon, Pre-:Trial Discovery of 

Wi'thess .Lists: A Modest Proposi?-l tQ Improve 
r- th~,Administration of cri~nal ~u~tice in the 
I Superic>t Court of the District of Columbia,L 38" Ca~h. U. ~. . Rev. 6~41,' ;,657-,674 

(1989) (citing state:prac~i,~es). " r 
I 	

" 

-' The arguments against similar discovery 
for defendants in federpl criminal' tri~ls 
seem \:l-l1,persuasive and ignore the fact .thatr 	 the defendant ,is. . p+"esbmed innocent and,\....t 
theref.o~e' is presumptive~y ,as much 1,n need of 
informcl.-tion t.o. avoit:Is4rpriseas i !is :ther 	 governm~nt. The £~bt f,bat 

w bears the. burden of prov.ing 
th.e cha:tgi;9d offense b~yona' a 

r 	 is not a compelling reason 
I.­

r 
L 

r 
I 
L.. 

the g~:rvernment 
all .elements of 
reasonabib doubt 

for denying a 
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defendant 
government 
enhanced 
C,ommittee 

n 
\,i 

n 
01 

adequate means for responding to _I 

evidence. In providing for 
discovery for the, defense, the 
believes that the, danger of unfair o 

surprise to the defense and' the burden on: 
court!;; and 'j'uror~ will be reduced in many 
cases and that trials in those cases will be m
fairer. and more efficient. ' 

The Advisory' Committee regards the Iaddition of Rule- 16(a)(1) (l") as a' reasonable 
step forWard, , and - as a rule which must be 
carefully' monitored., " In' this regard' it is 
noteworthy that the'al;nendment, rests on three 
assumptionswltich ar~ as follp~s: Firs't, i::.he 
gpvernment will actin good fait11, and th(;!re 
will:'::'<be :'cases: hi I; ,which:' the information 
avail'able to th'$:'gbVernme:nt~ill support a 
good",~,fa,ith b~:f ie.:f'1 ;{i$ t;~ 'da,nger al though :it 
does ;not constitute ,"hardu" e,videnye to. pr,6ve 
ttieactualexisten6e,',of "danger ;. 'second,' in 
most ,~iises . -Jll:(:}ges' 1,IW,,i'll "h,~:rtj,pe . in' a bet,#er 
pO$itibtit thC{ln tn~: 9Q~~:rflm~I)tto "gauge 
~~ep~i~~l d~~~7tr.'~?~ :Wit~e:s::ies~, . ,l>::rid .~I;ifd, 
pos,t-:~r:1:al':~lt1:ga~~?r: .?¥f::,t9, ~e "su:ffft~1epcy 
o~:: ,gover~me;n't .rea~~r~; :1n'J' E7v:~r¥ (case,~of, an '7x 
parte 'subm1~sJ.oni:O!bqer ':;,ea.l: WOllld result. ,1n
ani una'cc~pta~l,e :~:r~~.P iJ;'fl!, jtididi~t resoU:~be~.
;"':[': ; ", . :,\~/:,;!!>,;:;~\~.. y~\ :,'" .'~ ," ,':): ' 

'~he ,~p~:~ ",e:, ',ccm~:l.de(i;:"ed ; sEtverF11 r 
appr#,pes t$,d:.r 'I,; t'y':&(, -w'itn¢ss na~~'s and u 
st.ateltlEihts. \;I!h tlie~:,~Qnd, 'i~ ap.~r.!ted 'a' '~JI\idql:e 
ground between' :'1~b~pie~e" : {llscldsiuf-e ~d' the 
existing Rule, lG.~$be ,amepQIp.ent r~9uiZ;'rs the 
g9~e1'funerit ~'~\~t',*~~e,' ,pr~~~~alI1t!isOlo~~:re Qf 
n~~si.Jc of WJ.tn~~~~~~".~: a,l1d'~ ;t;:~~tE;J::', l ~t!9-~~'ment.$ ,-., 

t iurl!less:: :~he i::!';at~~~y, , fdr;.'t~~,: ,I 9;ov:e~'nmeIi1: Usiibmits" e, r 
tr:ici1 1,ic!ourt '~r . 
f~ts :1:tfelatipc1'~: 
s()lne '~~'~I~ll d(~:1?
be', d!is¢~os~:., .LI, 

!, "~,tl"; '~~~i,:H~ 
'! ,'f 'i: i: .!':II:~' 

er.'f aJ'ld, up;d~:r ;s,ea:f, ,,:f9 the 
! 're=a:s'6hs'~ ~I: oas~d . upbn ttte 
'!3 '\ritl,~vid#al '¢a:$~i why n

" ttfio~~t:'i?~I~Fpn0tt'~f;afel~ ......,./ " 
'~1,;~ Ef 'a~~~qm~n~, I p.-fi9~t,s ~h 
.t, ~,~ilj" 

I 

it't. 1 '1(." '~"',~I ,.~" ,~. 
',J ; ~t it ,'~:, ' ,~'., r.... ; 

[ 
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approach of presumptive disclosure that is 
already used in a significant number of 

r--. United states Attorneys offices. While the
L 	 amendment recognizes the importance of 

discovery in all cases, it protects witnesses 
and information when the government has ar good faith basis for, believing thatL disclosure will pose a threat to the safety 
of a person or will lead to 'an obstruction of r 	 justice. . 

i 
'-' 

'The provision that the government 
r provide the names and statements no later 

than seven days before trial should eliminateL 
some concern about the safety of witnesses 
and some fears about possible obstruction of

[ justice. The seven-day provision, extends 
only to non9apital cases; currently, the 
government is required in such cases to 

r- disclose the names Qf its witnesses at least
l three days before trial. The Committee 

believes, that the difte;t:;"ence in the timing 
requirements is justified in light of the[ 	 fact that any qanger to witnesses would be 
greater in capital cases. 

The amendment 	 provides that the[ 
government's ex parte submission of ,reasons 
for not disclosing the requested information 
will not be reviewed, either by the trial or[ the appellate court. The committee 
considered., but rejec;:ted, a mechanism for 
post-trial review of the government"sr 

I statement. It was concerned that such ex
l ­ parte statemepts could become a subject of 

collateral litigation in every case in whiphr 
f they aremadeii. While: it is truetha,t under 
'\-' the rule the' government could refuse to 

disclose a wi-tness' name and sta1:emeht even 
though, it lacks SUfficient evidence for doing 
so in an individual case, the Committ~e found, 
no reason to ': assume that bad falth on tl1e 

[ 

[ 
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n 
part of the prosecutor would occur. The 
committee was certain, however, that it would 
require an investment of vast judicial 
resources to permit post-trial review of all 
sUbmissions. Thus, the amendment provides 
for no review of government submissions. No 
defendant" will be worse off under the amended 
rule than, under the current version of Rule 
16, because the' current version of Rule' 16 
allows the government to keep secret the 
information covered by ,:the amended rule 
whether, or not it hi:is a good faith reason for 
doing so. ' ' , ill 

:~erhaps the ,most ,~ritical aspect of t:he n
I : amendntent,: is:, the requirement that the ,-.. ' 

government disclose' the statements of i:its 
witne,sses be.foretrial', ur'l]ess: it 'files' a 
statement indicating why i t' ,~arinot do so. 'IOn 
i~ts, ,face, the, amendment cre~tes a pbtenti'cHl' o 
confI,fct with the 'Jencks Act, '18 U.S. C. §,I 
35,00 :',tlhich 'only, requir'es the government to 
disRlqse~' its ,!wi,tn~$;ses' s~a1:;~ments at trial, 
after they have tEistif'.:l'ed. ,Palermo v. United 
states, 360 U.S. 343 (1959). But the 
amendment ,isconsisent with": the Act to the ce~:t;ent that it' :'i~efl'eCtsthE;l ,importance ,of. 
def~~e ,'diiscov,e~ ';,; in 'crimip,al 'cases. :1n 
Campb~ll" v. Un;it~{i 'States, ',,36,5 ',U. 5.85, '92 
(l~~tl) :the Coult"t ,statedi tha:t l;to 'the: extent c 
thei ACt· :re$lires ' d~sclosure.'fot I any statemenJt:s 
l:)y, ,.1 government ,witne~ses :a:¢t~r they haVe r 
testi£ied,' ,the; \statute ~,,,~Jr~affirmsfl the L; 
Courtt.s decision, :i;n Jencks v. :United',statEis,i 
353 'U.S. 657 ;(la57) that a 'defendant lis 
en~it;Ledto relevant and competent statements 
for :the pur:pos~s of impeachment. i: lIn 
pit"pmu;Lgating: 'the i ;Jencks:' i: Act, Congress 
~ec;oq;ni:zed th~, ,Potential dang~rs of witn~ss rta;IJlpe'J;'ingan<;i f!l?l;fety ~ and:"i,: obstruction of .•,.1 
ju~;tibe and atte~pted: to Ist.rp~:e a balance 
l:)etween those concerns and the value of 
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discovery to the defense. The amendment to 
Rule 16 is consistent with that approach; it 
permits the government to block pretrial 
disclosure where there is a danger to a 
person's safety or their is a risk of 
obstruction of justice. 

The amendment is clearly consistent with 
other amendments to other Federal Rules of 
Criminal Procedure, approved by Congress, 
which extend defense discovery of statements 
at some pretrial proceedings.: See, . e.g., 
26.2(g) and pretrial discovery of expert 
witness testimony. 

In proposing the amendment to Rule 16 
the committee was fully cognizant of the 
respective roles of the Judicial, 
Legislative, and Executive branches in 
amending the. rules of procedure and believed 
it appropriate to offer this important change 
in conformity with the Rules Enabling Act.· 
28 U. s. C. 
views the 
change. 
proposed 
Congress 

§ § 2072 anti 2075. The Committee 
amen~ent, as a purely procedural 

Under: the Rules ,Enabling Act, the 
change to Rule 16 will provide 

with ,,an' opportunity to review the 
extent ~nd application qf the Jencks Act and 
i;f it agrees ,with the' ~endment , permit the 
it to superc¢de any cOnflicting statutory 
provision, under 28 U.S~C." § 2072(b). - See 
Qarrington, "SUbstan:ce" arid "Procedure" In 
t:,h,e Rules EnabJ.ing Act, 1989 PUke L.J. 281, 
32·3 (19!89) ("In authorizing'supercession and 
assuming responsibiJ:,j":.tY':for a" view of 
promulgt;lted rules, Congres:f? demands that it 
be asked whether a pli"o~osed rule conflicts 
w'ith a" wrocedural arrattgelne~t pi~viousiy made 
by Congress and, ::if, so, "whether the 
arrangement is one on which the Congress will 
insist~") . 
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It should also be noted that the 
amendment does not preclude either the 
defendant or the government from seeking 
protective or modifying orders from the court 
under subdivision (d) of this rule. 

S~ivision (b)(l)(C) "! Amendments in 
1993 to Rule 16 included prov1s10ns for 
pretrial disclosure of information about both 
defense and government expert ~itnesses. 
Those disclosures are triggered: by defense 
requests for the. information. If the defense ,\, ,8make such requests . and complies, the 'I 

government is entitled tq similar, reciprocal 
discovery. The amendment to Rul~ 16(b)(1)(C) n 
provides that if the defendant has notified l) 
th,e governm(:!nt· under ~ule 12. 2 of' an intent 
to rely on expert te~timony to show the 
defendant's.mental conditiqn, the ,government c 
may' request the defense to. disclose 
information .a~ut its' e.xpert '.' iwitnesses. 
While Rul~ ,12.2,'t.:insures that th$government o,,?ill not be surpr:ised by th~ n~ture ,$f the 
de:fense or that ,the defens~intElnc;is' to call 
an; ~xpert witness i' that, rul~: makes no 
prpvision for :~discove:ry,oL t:~e expecteq. 
te,stimo;nYl, or qualificfl'ttpns of':'lirthe expert 
wi[tness:,~ , Th~' ,i 'all'lend.m~nt : prjovides '" the r 
g,overm#ent ~ith ~rtlf~. :t;imi;t;ed riight, 'Ito respond w
tOI the:,.,'npt1ce :,prov1ded ',undel; 'R'4l1-e 12.2' by 
req'!J,est;ing 'more;:: specif',ic, :in:i;onqaticm ' about 
th,e experjt.If ~e gqvernlOent':teq\lE!sts the 
sp;ecif:jJ~d:' in,forIn?lt:ion ~ , ~nd '. ~h'e ,defense c 
compli~$;, i th~'· ~~fEm~ei' :i5 qi~ntitl~d to 
reciprocal discovery u!Qr;:Jer I an, \am(andm~nt to 
sutbdivi~ion (a):(1);(E), ~~ra.: ,:, " .1.,.1

n 
$~l.vision' '. tJri) (1- i(:b).! ,'Tl)~ 'amendment I . 

which "p:J;:"ovides f,ar reciprQCa:14iscove:ty of odefense, : ~i tness " ~ame~;! iandst~.ltement~, is 
trigget~d' by cOIl'lpliaqce with' a defense 
request made under subdivision (a)(l)(F). If 
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[ 	 the government withholds any information 
requested under that provision, the court in 
its discretion may limit the government'sr right to disclosure under this subdivision. 

r 
L The amendment provides no specific deadline 

for defense disclosure, as long as it takes 
place before trial starts. 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


April 18 & 19, 1994 


Washington, D.C. 


The Advisory Committee on the Federal Rules of Criminal Procedure met at the Thurgood Marshall 
Federal Judiciary Building in Washington, D.C. April 18 and 19, 1994. These minutes reflect the actions 
taken at that meeting. 

CALL TO ORDER 

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, April 18. 
The following persons were present for all or a part of the Committee's meeting: 

Hon. D. Lowell Jensen, Chair 

Hon. W. Eugene Davis 

Hon. Sam A. Crow 

Hon. George M. Marovich 

Hon. David D. Dowd, Jr. 

Hon. D. Brooks Smith 

Hon. B. Waugh Crigler 

Prof. Stephen A. Saltzburg 

Mr. Tom Karas, Esq. 

Ms. Rikki 1. Klieman, Esq. 

Mr. Henry A. Martin, Esq. 
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Ms. Jo Ann Harris, Assistant Attorney General & 

Mr. Roger A. Pauley, designate of Ms. Jo Ann Harris 

Professor David A. Schlueter, Reporter 

Also present at the meeting were Judge Alicemarie H. Stotler and Judge William R. Wilson, Jr., chair 
and member respectively of the Standing Committee on Rules of Practice and Procedure; Professor 
Daniel Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe, Mr. John Rabiej, Mr. Paul 
Zingg, and Mr. David Adair of the Administrative Office of the United States Courts and Mr. James 
Eaglin from the Federal Judicial Center. 

I. HEARING ON PROPOSED AMENDMENTS TO THE 


FEDERAL RULES OF CRIMINAL PROCEDURE. 


The attendees were welcomed by the chair, Judge Jensen, who introduced the three new members to the 
Committee, Judges Dowd and Smith and Mr. Henry Martin. 

The Committee's business meeting was preceded by a public comment hearing, taped by C-Span for 
broadcasting, during which the Committee heard from three witnesses who offered comments on 
proposed amendments to Rules 10,43, and 53: Mr. Steven Brill (Rule 53); Mr. Tim Dyk (Rule 53) and 
Ms. Elizabeth Manton and Mr. Alan DuBois (Rules 10 and 43). Those proposed amendments are 
discussed, infra. 

II. APPROVAL OF MINUTES OF FALL 1993 MEETING 

Mr. Karas moved that the minutes for the October 1993 meeting in San Diego, be approved and Judge 
Marovich seconded the motion. Following corrections suggested by Mr. Wilson and Mr. Pauley, 
concerning their positions on witness safety, the motion carried by a unanimous vote. 

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION 

A. Rule Amendments Effective December 1, 1993 

The Reporter indicated that a number of amendments had taken effect on December 1, 1993: 

1. Rule 12.1, Discovery of Statements; 

2. Rule 16(a), Discovery of Experts; 

3. Rule 26.2, Production of Statements; 

4. Rule 26.3, Mistrial; 
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5. Rule 57, Rules by District Courts 

The Reporter infonned the Committee that the proposed amendments to Rule 57 were being coordinated by the Standing 
Committee which hoped to maintain consistency in all of the rules addressing this particular topic. He noted that the 
Bankruptcy Advisory Committee had suggested using the tenn "nonwillful" instead on "negligent failure" in Rule 57(a)(2). 
Professor Saltzburg moved that Rule 57 be approved as published. Mr. Pauley seconded the motion. Following brief 
discussion of the issue, the Committee agreed with Judge Stotler's suggestion that the reference in the Advisory Committee's 
note to waiving a jury trial be deleted. The motion to approve the amendment and forward it to the Standing Committee 
carried by a unanimous vote. 

6. Rule 59, Effective Date; Technical Amendments 

Following a brief description concerning the proposed amendment to Rule 59 which would penn it the Judicial Conference to 
make minor, technical changes to the Rules, Mr. Karas moved that the amendment be approved and forwarded to the 
Standing Committee. Judge Crigler seconded the motion, which carried by a unanimous vote. 

D. Rules Under Consideration by Advisory Committee 

I. Rule 6; Amendment to Permit Disclosure of Grand Jury Materials to State judicial and Discipline Agencies. 

The Reporter infonned the Committee that Mr. Barry Miller of Chicago had suggested to the Committee that Rule 6(e) be 
amended to pennit disclosure of grand jury testimony to state judicial and attorney discipline regulatory agencies. He also 
briefly reviewed the Committee's prior positions on grand jury secrecy and its rejection of earlier proposals to expand the 
disclosure of grand jury proceedings. Judge Jensen noted that the proposal apparently arose from situations where federal 
grand juries had heard testimony or infonnation which implicate rules of professional responsibility and possible discipline 
by state agencies. 

Mr. Pauley noted that the Seventh Circuit had addressed the question and had concluded that disclosure might be pennitted 
under Rule 6( e )(3)(C)(i) where a state judicial body is seeking disclosure. Judge Jensen and Judge Crigler noted that if there 
is question about possible violation of state criminal laws, disclosure might be possible under subdivision (e)(3)(C)(iv). 

Mr. Karas questioned what the standard would be for disclosure and raised the possibility that there might be a contlict of 
interest ifthe government disclosed grand jury infonnation which it knew at the time, might support an indictment. Judge 
Crow expressed concern that the grand jury might become a discovery tool for civil proceedings. Mr. Pauley responded that 
the test is one of "particularized need" and that disclosure cannot be made under the rule simply because an entity wants the 
infonnation. Judge Jensen observed that grand juries might typically hear evidence involving professions other than attorneys 
and judges and that the proposed amendment would probably only address those situations where neither state nor federal 
criminal proceedings were involved. 

Mr. Pauley moved that the Committee draft an amendment to Rule 6(e) to implement the suggestion from Mr. Miller. 
Professor Saltzburg seconded the motion, which failed by a vote of I to 10. 

2. Rule 16. Discovery and Inspection 

a. Report of Subcommittee on O'Brien Proposals 

Ms. Klieman, chair of a subcommittee to study proposed changes to Rule 16 suggested by Judge Donald O'Brien, reported 
the subcommittee's findings and recommendations. She noted the background of the proposals and the Committee's prior 
positions on the issue. The proposed amendments would authorize trial courts to order the government to produce any 
directory, index or inventory which might assist the defense in reviewing massive documents and materials under Rule 16. 
She noted that the subcommittee had thoroughly reviewed the materials submitted in support ofthe amendments and the 

{ 1 I"I..f'~ ___ .... __ /~_ 
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opposing views of the Department of Justice and had concluded that no amendment should be made to Rule 16 for several 
reasons. First, there was concern about cluttering the discovery rules to meet what does not appear to be a major problem 
with criminal discovery. Second, most of the members of the subcommittee believed that trial judges currently have 
sufficient authority to order such production under the rules. Nothing in the rule currently forbids such discovery and the 
1974 Advisory Committee Note indicates that the provisions of Rule 16 are intended to provide the minimum discovery 
available in criminal trials. 

Ms. Klieman also indicated that the Reporter had supplied the subcommittee with a memo indicating a lack of any dispositive 
caselaw on the subject and suggesting that a minor amendment to Rule 16 might be appropriate. She noted that she had 
informally spoken with a number of defense counsel who were not in favor of the amendment because it might encourage 
laziness on the part of young or inexperienced defense counsel who would not conduct meaningful discovery on behalf of 
their clients. 

Judges Davis and Marovich agreed with that assessment and in particular, the fact that Rule 16 sets out only the minimum 
standards and that judges have the authority to order such discovery in a particular case. Mr. Pauley, while arguing against a 
rule change, nevertheless disagreed with that conclusion. He noted that if read literally, the 1974 Committee Note would 
eliminate the necessity of any additional discovery amendments in Rule 16, including a proposed amendment to require the 
government to disclose the names of its witnesses before trial. Judge Jensen observed that a trial court's order to the 
government to produce what amounts to its work product in a major case would be unwarranted. 

Ms. Klieman indicated that what the defense really wants is an indication from the government as to what information it will 
be introducing at trial. Professor Saltzburg agreed, noting that under Rule 16, as written, there are clear differences between 
various documents and materials and that the problem often arises where defense counsel do not clearly articulate just what 
they want from the government. 

Following additional brief discussion on whether any special action should be taken with regard to accepting formally the 
subcommittee's report, Judge Jensen indicated that no action would be necessary on the report itself and that if there was 
interest in amending Rule 16, a motion to do so would be in order. There was no such motion. 

b. Prado Report Re Allocation of Costs of Discovery 

The Reporter indicated that portions of the Report of the Judicial Conference of the United States on the Federal Defender 
Program, i.e., the Prado Report had been referred to the Committee for its consideration. The Report recommended 
consideration of amendments to the rules which would address the issue of assessing or allocating discovery costs between 
the defense and government. Judge Crigler questioned whether any amendment was appropriate. Mr. Martin gave examples 
of how the government currently provides defense access to photocopying machines for purposes of discovery. Following 
additional brief discussion of the issue, a consensus emerged that the matter was more appropriately a question for statutory 
amendments. Judge Marovich moved that no amendment be made to the criminal rules. Judge Crigler seconded the motion, 
which carried by a vote of 10 to 1. 

c. Production of Witnesses' Names 

"}be Reporter provided background information on a proposal to amend Rule 16 which would require the prosecution to 

disclose to the defense seven days before trial, the names, addresses and statements of the witnesses it intended to call at trial. 

(2) He noted that a proposal approved by the Advisory Committee at its Fall 1993 meeting in San Diego had been presented 
to the Standing Committee at its January 1994 meeting in Tucson, Arizona. At that meeting, a representative from the Justice 
Department, Mr. Nathan, urged the Committee to defer action on the amendment until the Department had had an 
opportunity to work on a compromise provision with the Advisory Committee. Although the Standing Committee was in 
general agreement with the intent of the amendment, it referred the proposal back to the Advisory Committee for further 
consideration ofany additional proposals from the Department of Justice. The Advisory Committee was also asked to address 
possible concerns about whether the amendment would conflict with the Jencks Act. The Standing Committee took special 
note of the fact that referring the matter back to the April 1994 meeting of the Advisory Committee would not delay the 
process of seeking public comments. 
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The Reporter indicated that in response to suggestions from members of the Standing Committee, he had made minor 
changes to both the Rule and the Advisory Committee Note. 

Ms. Jo Ann Harris, Assistant Attorney General, urged the Committee to defer any further action the proposed amendment 
pending the development of hard data which would show whether any problems might exist with disclosing witness names. 
She noted that the information driving the proposed amendment seems to be largely anecdotal and that proposed amendments 
to the rules should not be based on anecdotes. She assured the Committee that the Department of Justice was working in good 
faith toward obtaining "hard data" on this issue and developing internal guidelines but that there was concern among United 
States Attorneys about codifying what they generally do -- provide open disclosure to the defense. Ms. Harris added that the 
Department was willing to work toward a uniform policy of discovery and asked for time to conduct a thorough survey of 
current practices. (n response to a comments from Judge Jensen and Judge Smith that the comment period would not interfere 
with the Department's proposed survey, Ms Harris noted that the results of the survey might affect even the initial draft sent 
out for public comment. 

Professor Saltzburg noted that the issue before the Committee was not new and that there is a real policy question at issue. He 
added that the draft amendment provided more than adequate protection for government witnesses who were in danger. Mr. 
Wilson noted that open file discovery was often inversely proportional to the strength ofthe government's case. 

Judge Marovich indicated that a system of informal discovery practices often depended on the trial judge. He also cited his 
experience in state courts, which often involve questions of witness safety and yet discovery is provided. 

The Reporter commented on the history of the present amendment and that the Department of Justice had assured the 
Committee several years earlier that it would consider internal policy changes to provide broader pretrial discovery and that 
the Department had worked actively to stem any fonnal amendments. He also indicated that the Department had assured the 
Standing Committee that it would work in good faith to reach an accommodation on this particular amendment and that it had 
not indicated that it would seek further delay in the amendment process. 

Ms. Harris indicated that the Department was simply recommending that the Committee have the benefit of a formal survey 
of United States Attorneys before moving forward with the amendment. She also noted that the present draft did not give 
sufficient attention to the privacy interests of the witnesses. 

Concerning specific comments on the proposed amendment, Ms. Harris and Mr. Pauley noted that there were problems with 
the Jencks Act, which they believed was clearly at odds with the amendment. Mr. Pauley also stated that there might be 
potential separation of powers issues. 

Professor Saltzburg agreed with the view that the amendment is inconsistent with Jencks but that that argument is merely a 
screen for not addressing the merits of the amendment. He also indicated that in his view there is no constitutional law issue 
and that in enacting the Rules Enabling Act, including a supersession clause, Congress recognized that the courts have special 
expertise in drafting proposed rules and that amendments might be necessary from time to time. The process of amending the 
rules is special because it is not adversarial. 

Judge Stotler indicated that the litigation battles over discovery are being fought today and that trial judges are capable of 
applying any amendment to Rule 16. 

Ms. Klieman moved that the proposed amendment be sent forward to the Standing Committee, as changed by the Reporter. 
Mr. Martin seconded the motion. 

Ms. 'Harris and Judge Dowd raised questions about including the witness's address in the amendment. Ms. Klieman 
responded that in other discovery rules, in particular Rule 12.1 requires the defense to provide the names and addresses of its 
witnesses to the government. Ms. Harris responded by noting that there is a difference in alibi witnesses and other witnesses 
and that alibi witnesses are seldom encountered in federal cases. She added that if the defense counsel wishes to talk to the 
government witness, the Department will always make arrangements for such interviews. Judge Marovich agreed that that 
procedure seemed to be satisfactory. Professor SaItzburg indicated that he could accept deletion of the requirement to give 
the witness' address. Judge Jensen indicated that removal of the references to addresses from the rule should not be 
interpreted to frustrate the defense's attempts to actually speak with the government witness. 

Judge Dowd moved to amend the proposal by deleting references to a witness' address. Judge Marovich seconded the motion, 
which carried by a vote of 8 to I. Judge Jensen suggested that the Advisory Committee Note reflect the fact that the deletion 

711. 1 nnno 

240



Page 9 of 11 

of references to witnesses' addresses was not intended to frustrate the ability of the defense to attempt to speak with the 
witness before trial. 

Ms. Harris expressed concern that the proposed amendment is too narrow in stating the reasons which could be relied upon 
by the prosecution to refuse to disclose information about a witness. She indicated that the list of reasons should include 
recognition that witnesses often face hardships, intimidation, and economic or social disadvantage by agreeing to testify for 
the government. Mr. Pauley indicated that excellent examples of intimidation have arisen in the civil rights cases where 
witnesses have faced what amounts to a form of excommunication. He believed that on balance, in those cases the harm to 
society would exceed the interests of the defense in discovering the witness' identity. Many witnesses are aware that most 
cases will not go to trial, but will have been needlessly identified. Judge Davis indicated that he could support an amendment 
to the rule to cover a separate class of witnesses who fear intimidation and that the trial court could review the government's 
reasons for not disclosing those witnesses. The Reporter indicated that the Committee Note recognizes that other provisions 
of Rule 16 might be invoked by the prosecution to protect its witnesses and those provisions might be relied upon to protect 
witnesses not otherwise covered by the proposed amendment. There was no motion to further amend the Rule or the 
Committee Note regarding the possibility of additional criteria for withholding disclosure. 

Ms. Harris stated that the Department of Justice was concerned about the seven day period envisioned by the rule. She would 
favor a shorter time frame. Mr. Pauley indicated that the seven-day provision was inconsistent with the three-day disclosure 
provision in capital cases. Mr. Wilson urged the Committee to retain the seven-day provision and Judge Jensen noted that in 
actual practice, 10 days is a typical time frame. Mr. Pauley responded that the proposal did not take into account long trials. 
Professor Saltzburg stated that it would be important to keep the seven day provision because the defense needs to know 
early in the trial who the government intends to call. There was no formal motion to change the time period envisioned in the 
proposal. 

Turning to the question of whether the rule envisioned an all or nothing approach to reciprocal discovery, Judge Davis moved 
to amend the proposal to reflect the fact that the court has the discretion to limit the government's reciprocal discovery rights 
if the government has filed an ex parte affidavit indicating its refusal to disclose information. Judge Dowd seconded the 
motion. Following additional brief discussion on the motion, the Committee voted 5 to 3 to amend the proposal. 

On the main motion, the Committee voted 9 to I to send the amendment to the Standing Committee for public comment. 

d. Defense Disclosure to Government of Summary of Expert Testimony on Defendant's Mental Condition 

Mr. Pauley indicated that the Department of Justice had proposed an amendment to Rule 16, which would require the defense 
to disclose, upon a triggering request from the government, information about its expert witnesses who would testify on an 
insanity defense. He noted that amendments to Rule 16, which were effective on December I, 1993, provided for defense 
discovery ofa government's witness's expected testimony and qualifications. The proposed amendment, he explained, would 
afford the government the limited right to initiate discovery where the defense has given notice under Rule 12.2 of an intent 
to rely on the insanity defense. In offering the amendment, he indicated that the amendment would reduce surprise to the 
government and possible delays in the trial. 

Professor Saltzburg voiced agreement with the proposed amendment, and the Department of Justice's recognition that 
reduction of surprise and delay were valid reasons for expanding federal criminal discovery. He also expressed hope that the 
Department would not oppose attempts to expand defense discovery, in particular, the proposed amendment to provide the 
defense with the names and statements of government witnesses before trial. 

Mr. Pauley moved that Rule 16 be amended to incorporate the Department's suggested change. Professor Saltzburg seconded 
the motion which carried by a unanimous vote. 

3. Rule 26; Proposal to Permit Questioning by Jurors 

The Reporter indicated that the Committee at its Fall 1993 meeting had deferred any action on a possible amendment to Rule 
26 which would address the issue of questioning of witnesses by the jury. Following brief discussion, no action was taken on 
the issue. 
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Agenda F-19 (Summary) 
Rules 
March 1994 

"­
REPORT OF TBEJUDICIAL CONFERENCE COHHITTEE 

ON THE RULES OF PRACTICE AND PROCEDURE 

The Committee on the Rules of practice and Procedure 

recommends that the Conference: 

Reconsider its September 1993 position supporting in 
principle the offer-of-judgment proposal contained in S. 
585, the "Civil Justice Reform Act of 1993," and take no 
position on the legislation at this time. • pp. 2-3 

The remainder of the report is for information and the record. 

NOTICE 
No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL 


CoNFERENCE UNLESS APPROVED BY THE CoNFERENCE ITSELF. 
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actual practices of the courts and changes to Rule 68, which are 

discussed above. The Advisory Committee is generally studying 

protective orders and their use in the courts. Finally, the 

Advisory Committee is continuing its refinement of the. "stylized" 

civil rules, which materially clarify and make more understandable 

the present rules. It is also considering the best method of 

circulating the draft for critical comment. 

Criminal Rules: 

The Advisory Committee on Criminal Rules recommended 

publication of proposed amendments to Rule 16, which would provide 

limited disclosure by the prosecution of the names, addresses, and 

statements of witnesses at least seven days before trial. The 

amendment also would provide reciprocal discovery by the defense. 

The recommendation represented the culmination of many years of 

consideration by the Advisory Committee. The Department of Justice 

traditionally has opposed any liberalization in the disclosure of 

this information prior to trial. The new Justice policymakers are 

reviewing the proposal afresh to determine whether an accommodation 

with the proponents of the rule amendment can be made. 

With the concurrence of the chair of the Advisory Committee, 

your Committee deferred consideration of whether to publish the 

proposed amendments to Rule 16 until its summer meeting to allow 

the Department of Justice an additional opportunity to seek an 

accommodation with the proponents of the rule change. In addition, 

your Committee was concerned with possible Jencks Act 

inconsistencies and possible technical problems with the draft. 

10 
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The six-month delay in the publication of the amendments, will allow 

time to consider further refinements to the draft and to study t~e 

Jencks Act issue; but it will not effectively delay the 

implementatiQn of any amendments. 

Evidence Rules: 

After completing its work on Rule 412, which required 

immediate attention because of Congressional interest, the Advisory 

Committee on Evidence Rules began its ov~rall examination of the 

Evidence Rules. The study is intended to identify rules that have 

posed problems and require further study. No specific language for 

rule changes was approved. 

Respe?tfully submitted, 

I J
/ 

Alicemarie H. Stotler, Chair 
George C. Pratt 
Frank H. Easterbrook 
William o. Bertelsman 
Thomas S. Ellis, III 
William R. Wilson, Jr. 
James A. Parker 
E. Norman Veasey 
Thomas E. Baker 
Geoffrey C. Hazard, Jr. 
Alan W. Perry 
Alan C. Sundberg
Sol Schreiber 
Philip B.Heymann 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


Minutes of the Meeting ofJanuary 12-14, 1994 

Tucson, Arizona 


The winter meeting ofthe Judicial Conference Committee on Rules ofPractice and Procedure 
was held in Tucson, Arizona on Wednesday, Thursday, and Friday, January 12-14, 1994. The 
following members were present: 

Judge Alicemarie H. Stotler (chair) 
Professor Thomas E. Baker 
Judge William O. Bertelsman 
Judge Frank H. Easterbrook 
Judge Thomas S. Ellis, III 
Professor Geoffrey C. Hazard, Jr. 
Irving B. Nathan, Esquire (for Deputy Attorney 

General Philip Heymann) 
Judge James A. Parker 
Alan W. Perry, Esquire 
Sol Schreiber, Esquire 
Alan C. Sundberg, Esquire 
Chief Justice E. Norman Veasey 
Judge William R. Wilson 

Judge George C. Pratt was unable to reach the meeting because of transportation problems 
caused by inclement weather. 

At the invitation of the chair, former members Judge Robert E. Keeton and 
Charles Alan Wright participated in the meeting. 

Supporting the committee were Professor Daniel R. Coquillette, reporter to the committee, 
Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules Committee 
Support Office of the Administrative Office of the United States Courts. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules: 
Judge James K. Logan, Chair 
Professor Carol Ann Mooney, Reporter 

Advisory Committee on Bankruptcy Rules: 
Judge Paul Mannes, Chair 
Professor Alan N. Resnick, Reporter 

Advisory Committee on Civil Rules: 
Judge Patrick E. Higginbotham, Chair 
Dean Edward H. Cooper, Reporter 
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the clerk" were also added in model local rule --.1. Judge Easterbrook added a provision that 
additional copies of the papers must be mailed or delivered to the clerk before the end of the next 
business day. The local rules were also clarified regarding service by elimination ofmodel rule --.8 
and including a provision in model rule --.6 that all applicable rules governing service must be 
followed. 

The committee then approved the proposed guidelines and model rules, as amended, 
and voted to send them to the Court Administration and Case Management Committee and 
the Automation and Technology Committee. 

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES 

Judge Jensen presented the report ofthe advisory committee, as set forth in his memorandum 
ofDecember 9, 1993. (Agenda Item XI) 

Fed.R.Crim.P. 16 

Judge Jensen reported that the advisory committee had approved a proposed amendment to 
Fed.R.Crim.P. 16 requiring the government, on request of the defendant, to disclose the names, 
addresses, and statements of witnesses at least seven days before trial. He noted that a similar 
proposed rule change had been approved by the Supreme Court in 1974, but had been rejected by the 
Congress as a result of vigorous opposition from the Department ofJustice. 

Judge Jensen stated that there was a natural tension between the need for a fair trial and the 
need to protect government witnesses. The draft rule approved by the advisory committee presented 
a good balance between these two principles. The rule provided a presumption ofdisclosure, but 
allowed exceptions freely in the unreviewable discretion ofthe United States attorney where there 
could be danger to witnesses or obstruction ofjustice. 

He added that a series ofchanges had been made in the criminal rules over the years to require 
disclosure of information before trial, all with the theme of eliminating surprise, including 
Fed.R.Crim.P. 12.1 (notice of alibi), 12.2 (notice of insanity defense or expert testimony of 
defendant's mental condition), and 12.3 (notice ofa defense based on police authority). He pointed 
out that the changes had been promoted by the Department of Justice to prevent surprise to the 
government at trial. He added that surprises occurring during a trial lead to interruptions in the 
process in order to obtain additional information. 

Judge Jensen noted that in the state courts there was a clear movement towards greater 
disclosure. State systems generally provide for open disclosure, with exceptions made for security 
reasons. In most federal prosecutions, too, open file discovery prevailed. So, as a practical matter, 
disclosure ofwitnesses and other information already occurred in most cases. 
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He explained that the 1974 rule proposal had contained a provision for protective orders. The 
current rule, however, went much further to protect the government. It recognized the good faith 
ofthe prosecutor and made the prosecutor's determination unreviewable. This would avoid collateral 
litigation. It would also require reciprocal discovery, for the defendant must disclose witnesses when 
the government must. 

Judge Jensen stated that the advisory commitee had discussed a potential conflict between the 
proposed rule and the Jencks Act. Nevertheless, the committee saw Jencks as just a timing issue. 
Moreover, Congress always has the prerogative to reject the proposal, just as they did in 1974. 

In summary, Judge Jensen concluded that the thrust ofthe rule was to prevent surprise at trial 
and to strike a proper balance between competing considerations. 

Professor Schlueter stated that the vote in the advisory committee to approve the amendments 
to Rule 16 was overwhelming, at 9-1. The matter had been discussed by the committee at two 
previous meetings and had been considered by a subcommittee consisting ofProfessor Saltzburg and 
Judge Wilson. Action had been deferred by the committee expressly to allow Attorney General Reno 
an opportunity to study and comment on the proposal. Yet, the Department of Justice returned to 
the committee with a very hard position against any change. 

Mr. Nathan stated that he had read in the advisory committee reports criticism of the 
Department of Justice for being too partisan. This, he stated, was clearly not Attorney General 
Reno's wish. He pointed out that the department wore two hats: (1) to work for the good of the 
justice system, and (2) to prosecute criminal offenses. It had an obligation to protect the second 
interest. 

Mr. Nathan complimented Judge Jensen for a great job on the proposal, stating that the 
current draft was far superior to the 1974 proposal. It was well balanced, but the Department still 
had problems with it and would like to work with the committee to address these problems. He 
requested that the proposed amendments be deferred for one more meeting and not be published in 
their current form. 

Mr. Nathan stated that the Department saw a direct conflict with the Jencks Act. The 
proposal effectively would amend the Act by rule. 

Mr. Nathan pointed out that the reason for the Department's delay in responding to the 
committee's proposal was that it did not have an Assistant Attorney General for the Criminal Division. 
The new Administration would like to take a fresh look, particularly at local disclosure practices in 
the federal courts. The Department was sincere on the matter, wished to obtain additional 
information, and wanted to reach an accommodation with the committee, ifpossible. 
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He emphasized that if the committee and the Department were able to work out their 
differences, the proposal would have much more credibility in the Congress since it would have 
Department ofJustice support. He concluded, though, that ifthe proposal as presently written were 
to be published, the Department would have to oppose it. Moreover, publication would harden 
positions. 

Judge Wilson stated that he recognized that there was a danger to witnesses in some criminal 
cases. But in white collar crimes, the idea ofgoing to trial without pretrial disclosure ofthe names 
of witnesses was ludicrous. He argued that the proposal of the Advisory Committee on Criminal 
Rules was very modest and promoted fundamental fairness. He asserted that he was extremely 
skeptical that the Department ofJustice would change its position at the next meeting. 

Chief Justice Veasey stated that he came from an open disclosure state and had found the 
issue to be controversial only as to its inconsistency with the Jencks Act. 

Several other members expressed their support for the proposed amendment on its merits, but 
were also concerned about the Jencks Act problem. Professor Wright pointed out that 28 U.S.c. § 
2072(b) provided that the amended rule would supersede the Act in any event. 

Judges Ellis and Easterbrook stated that they were troubled about the supersession clause in 
the Rules Enabling Act and suggested that it might be unconstitutional. Judge Easterbrook added 
that the advisory committee note was not completely candid. He suggested that the issue was 
whether the committee should openly confront the Jencks Act problem and rely on the supersession 
mechanism. 

Judge Ellis moved to defer publication ofthe amendments to Fed.R.enm.P. 16 until 
the next meeting of the committee, subject to the Department of Justice's planned study of 
current practices and problems. 

The motion was approved without objection. 

Internal Operating Procedures 

Judge Jensen reported that the advisory committee had adopted two internal operating 
procedures: 

(1) 	 In discussing proposals for rules amendments, the burden would be placed on the 
reporter to provide a history of prior, similar proposals for consideration of the 
members. Issues may be raised anew, but the members should be made aware ofpast 
actions ofthe committee on similar suggestions. 

(2) 	 The appropriate place for people to make oral presentations to the advisory 
committee was at the scheduled public hearings, rather than at committee business 
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meetings. Yet, if people are present at the meetings, they may be asked, in the 
committee's discretion, to participate in discussions. 

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES 

Professor Resnick presented the report of the advisory committee, as set forth in Judge 
Mannes' memorandum of December 10, 1993. (Agenda Item VIII) 

Professor Resnick reported that the advisory committee had no recommendations for action 
by the standing committee. He pointed out that the advisory committee had deferred seeking 
authority to publish additional rules amendments because it was sensitive to the perception that there 
had been too many recent changes in the rules. He added that the committee was anticipating a busy 
meeting in February 1994 and had an active subcommittee on technology. The subcommittee was 
in the process of examining the state of technology in the courts and the legal profession and 
exploring the need for future rules amendments to accommodate improvements in technology. 

REPORT OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE 

Dean Berger presented the report ofthe advisory committee, as set forth in Agenda Item IX. 
She stated that the committee had no action matters for the standing committee. 

Dean Berger commented that Congress was considering several rules amend-ments to deal 
with sexual violence issues. The advisory committee had published a revised Evidence Rule 412 that 
would address these issues comprehensively in both civil and criminal cases. 

She stated that the advisory committee was concerned about restyling the Federal Rules of 
Evidence because it would require lawyers to make adjustments. She added, however, that the 
committee might have to revisit the issue. 

Professor Wright noted that on pages 14 and 15 ofthe minutes of the advisory committee's 
last meeting it was reported that a majority of the committee had been opposed to updating a 
committee note in the absence of a revision to the pertinent rule. He stated that while the practice 
had been followed many years ago, it was clearly undesirable to change a note without a specific rule 
amendment. Changing the notes, he explained, was a form ofchanging the rule without action by the 
Supreme Court and Congress. 

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES 
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L 	 INTRODUCTION. 

At its meeting in October 1993, the Advisory Committee on the Rules of 
Criminal Procedure acted upon proposed amendments to several Rules of Criminal 
Procedure. The Committee also adopted two internal operating procedures for 
reconsidering previously rejected amendments and for entertaining oral comments on 
proposed amendments from members of the public. This report addresses those 
proposals and recommendations to the Standing Committee. A copy of the minutes of 
that meeting are attached along with a copy of the propos.ed rule amendments. 

D. 	 RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
COMMENT. 

Pursuant to action by the Standing Committee at its Summer 1993 meeting, 
proposed amendments in the following rules have been published for public comment: 
Rule 5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule 
43. Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room; 
Rule 57. Rules by District Courts; and finally Rule 59. Effective Date; Technical 
Amendments. A hearing on these amendments bas been set for Apri14, 1994 in Los 
Angeles; the deadline for comments is April 15, 1994. 
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Report to Standing. CoJIllllittee 

December 9, 1993 . 


III. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL 

PROCEDURE. 


'. After. years of debate, the Advisory Committee has approved a proposed 
amendment to Rule 16 which requires the government, upon request by the defendant, 

· to diSclose the" names, addresses, and statements of its witnesses at least seven days 
before triaL As discussed in' the minutes and. the Committ¥e Note ~cc9mpanying the 

· prOpOsed,.amendment, in 1974 Congress rejected a similar amendment proposed by the 
Supreme'Court after a vigorou~'protest from the Departmellt of Justice .. In the 

· intervenipg years, similar amendmentS 1lave been pJ:'oposed, debated, and rejected by 
,the Advi$PI)' ColIllIlittee.' The attached amendment was aPProved by ali overwhelming lvote of the Committee members (9 to 1). The Committee believes ~t the ameqdment 
is appropriate arid that it strikes the appfppriate balance betWeen ~g witness safety 
aqd the riee4 ~ordefen~e pret:q~~~v~ry. J!le,fo~~,,~,~e~~y~s thatthe . 
amendment WIll result m more,efficlentbpenltiOI'lO(crl~ ~::,' ,"." o 

. ~~'lli" <', "'... f' ~' 'I:r ".' ,: 'i{ '~ L ":~, '~:'I~h 

In summary, the proposed amendment to Rule 16 cfea~s;~prdumption that the \' 


def~nse is entitled to discovery of.th,e go,,:e~ent's ,~tn~~~".tli~ir ad<lresses. and i 

L:therr statements. The rule reco~, however; that thegov,etnm:ent refuse to 


disclose that information, in wh(jle~':or iD;p3rl, ;by:fi1h1f~u)~~yie~ ~;expane, r- ­

statement with the q:>urt stating why ~t beliyves, Ullderthef~'or'tJi "' ...cular case, 
 L;
~:.!~ti;~fj~~~0n:~~;2i~~~~I~:ra1f:m~~Mt~I'~rocal pretrial
WItness disclosure by the defense. . J!.,.~, '. ,"1 ' [ 

The Committee anticipates that some may argue that the amendment is at odds 

with the Jencks Act, 18 U.S.C. § 3600 et seq., and therefore is in conflict:with 

Congress' view that disclosure of a witness' statements should not be Qisclosed prior to 
 Cthat witness testifying at trial. As pointed out in the Committee's Note,over the years 

Congress has apprpved a number of amendments expanding federal criminal ,discovery 

-- inclu~g broadened ~~ttjal disc,?vefy for the prosecutOr. c :TheColIiInittee believes 
 [that the proposdi.lUllendmeI1t is in harrliony witlithe ratiOOa1e of~~e J¢n¢lCs Act. At 

the same ~e~ th~ Co~ is sensiti,::e to fono~mg th~LR-qIeS'.~ri~~g Act process 

and recogmzes that ultimately,. Congress can, acceptor reJ~ct the\amenffine~t.


, ' " . ," :,," ,- ';'".,; i:. i·,~.· .'!\;' t. 'I 'i o
The AdvisOry Committee recomniendsthat the StaiIding t9riulJittee approve the 


publication 6f the'proposed amendmenffor public. 'comment;ii' ,;~, 'J,:'.. . 

[ 

IV. REPORT ON PROPOSAL TO IMPLEMENT FACSIMILE GUIDELINES 
r 

The Advisory Committee also considered the Judicial Conference's proposed LJ 

facsimile guidelines. The Committee concluded that no amendments to the Federal 

Rul~ of Criminal Procedure were needed at this time because Criminal Rule 49(d) 

incOrporates by reference any such guidelines in the CiVil Rules. Although the 
 LCommittee determined that no further action on the gUidelines was needed at this time, 

it did reach a consensus that the proposed guidelines should include authorization to· 

restrict the hours during which facsimile .transmissions might be received by the court, 

e.g., regular business hours. . . . c 
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v. CONSIDERATION OF INTERNAL OPERATING RULES. 

In response to several ~lier discussions, the Advisory Committee acted on the 
recommendations of a subcommittee which bad been tasked with considering two L 
issues, internal to committee operations: (l) Whether the Advisory Committee should 
permit interested persons to appear and speak on proposed amendments and (2) 

[ Whether any conditions should be imposed on reconsidering a proposed rule cbange 
which has been rejected. 

With regard to the first issue, the Committee adopted the subcommittee's [ proposal that: . \ ... '.' . 

All suggestions and proposals are to be submitted in writing by interested 

[ 

[ persons and oral testimony and statements are limited to public hearings 
only, and not business meetings. This does not preclude Committee 
members from asking questions of proponents or opponents who are 
attending the business meeting. 

With regard to the second issue, .the Committee adopted the following 

,[ recommendation: 

The reporter, in preparing copies and summaries of all written 
suggestions or proposals, identify those that are similar to ones that bave 
been rejected and to the extent practicable, provide a summary of the 
reasons for the ,rejection appearing in the Committee's minutes. 

I""" The consensus of the Committee was that as part of its task of continously reviewing r 
L the rules of criminal procedure, the same or similar proposal might be repeatedly 

. offered over the course of several meetings or years and that cbanges in the law or 
Committee composition might result in a proposal fmally being adopted. Rather than 
adopting a strict limit on resubmissions of proposed amendments, the reporter is tasked 
with providing a summary to the members indicating what, if any, reasons were given 

,...., for prior rejections. 

L 
[ 
 Attachments: 


Proposed Amendments to Rule 16 
Minutes of the October 1993 Meeting r 

L 

[ 

r 

;.... 

[ 
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1 RUle 16. Discovery and Inspection1 

~ 
: 

~ 

2 

3 

(a) GOVERNMENTAL DISCLOSURE OF EVIDENCE. 

(1) Information Subject to 

r 
l 

4 

5 

Disclosure. 

* * * * * 

C 6 ( F) NAMES. ADDRESSES AND 

r-" 

I ..,., 

7 

8 

STATEMENTS OF WITNESSES. 

defendant's' request in 

At the 

a non-

r 
I 
~ 

9 

10 

capital case, 

later than 

the 

seven 

government , no 

days before 

r'
i 

\.,.. 

,.­

L 

11 

12 

13 

trial, must disclose to the 

defendant. the names and addresses 

of the' witnesses the government 

I 
l­

14 

15 

intends to call during its case in 

. chief, together with any 

r 
L 

r-
I 

L 

16 

17 

18 

statements of such witnesses as 

defined in Rule 26.2(f). Such 

disclosure need not be made if (i) 

I ..... 

--I 

1. New matter is underlined and matter 
to be omitted is lined through. 

..... 

r-
I 
L.. 

[ 
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2 FEDERAl RULES QF CRIMINAL PROCEDURE L 
19 the attorney for the government r 

L,. J 

20 has a good faith belief that 

21 pretrial disclosure of some or all [ 
22 of this information will threaten o
23 the safety of a person or lead to 

24 an obstruction of justice. and [ 
25 (ii) submits to the court. ex 

r26 parte and under seal, an i."J 

27 unreviewable statement setting 

28 forth the names of the witnesses 

29 and the reasons why the government 

30 believes that .the information 

31 cannot safely be disclosed. 

32 * * * * * 
33 (2) Information Not Subject to 

34 Disclosure. Except as provided in 

35 paragraphs (A), (B),. (D), aI"id (E)-:-. 

36 and (F) of subdivision (a)(l), this· 

37 rule does not authorize the discovery 

38 of inspection of reports, memoranda, 

[ 

C 

C 
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or other internal government 

documents made by the attorney for 

the gov~r.nment or other government 
\.,. '. 

agents in connection with the 

investigation or prosecution of the 

case. 

* * * * * 

(b) THE DEFENDANT'S DISCLOSURE OF 

EVIDENCE. 

(1) Information Subject to 

Disclosure. 

* * * * * 

(D) NAMES, ADDRESSES, AND 

STATEMENTS OF WITNESSES. If the 

r 
I 53 defendant requests disc~osure under 
~ 

54 subdivision Cal (1) (F) of this rule,
[ 

55 and the government complies, the 

56 defendant , at ,the . request 'of the[ 
57 government, must disclose to the 

r 58 government priorL 

r 
i 
~ 

I""'" 

I 
\....; 

r-

to 'trial the names, 
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59 addresses, and statements of [ 
60 witnesses as defined in Rule 

61 26.2(f) the defense intends to o 
62 

63 

call during 

government 

its 

may 

case 

not 

in chief. The 

make such a [ 
64 

65 

request if 

Sitatement 

it has filed 

under 

an ex parte 

sUbdivision 
[ 

66 Cal (1) (F). [ 
67 * * * * * 

COMMI'rl'EE NOTE o 
No subject has engendered more 


controversy in the Rules Enabling Act process 
 o over many years than discovery. In 1974, the 

Supreme Court approved an amendment to Rule 

16 that would have - provided pretrial 
 [
disclosure to a defendant of the names of 

government witnesses, subject to the 

government's right to seek a protective 

order. Congress, however, refused to approve [ 

the rule in the face of vigorous opposition 

by the Department .of . Justice. In recent 

years, a number of proposals have been made 
 Dto .the Advisory committee to reconsider the 
rule approved by the Supreme Court. The 
opposition of the Department of Justice has 
remained constant, however, as it has argued c 
that the threats of harm to witriesses and 
obstruction of jl,lstice have increased over 
the years.: along . with·. the increase in [
narcotics offenses, continuing criminal 

c 

c 
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enterprises, and other crimes committed by 
criminal organizations. 

The committee has recognized that 
government witnesses often come forwar~ to 
te~tify at, risk,:,,..~to ~heie~~personal safety, 
pr1vacy, and econom1C well being. The 
Committee recognized, at the same time, that 
the great ma jo:r:ity of cases do not involve 
any such risks to witnesses. 

r 

r 

The Committee shares 'the concern forU safety of wi,tnesses and third persons and the 
danger Qf 'obstruction of justice. But it is 
also concEilrned with the pr:actical haqlships[ d~fendants: face in attempting to prepare fOr 
trial with,out adequate discovery, as well as 
the bur<;len, placed on court;:, resources and on

[ jl;lI'ors "by: unnecessary trial 'delay., The 
Federal Rdles of .cri;minal Procedure, recognize 
the' importic!ince of. discovery' in situations in 
which ,t:h~: . go.verrim~nt might be unfairly 
surprised ~or disadvantaged without Lt. In 
several :: ain~ndmerit~ ..,;,..,;,. approved by tongress 
since its, rej'ection 'of the propos~d 1974[ a~,endm,e~t ,to ~~l~, 16 r,e,~ard.ing; disclg!Sure of 
W1tnesses li, -- the rules now prov~de for 
defense;: d~!sc,losure or certain infoJf,matib;n ~ 

[ See, 'E! -$:.'., Ru+e 1,2. I". :Nbti¢~ 9fAI~~;i..; Ru~e 
1:2.2, N~t:1ceof :'Insar;l1tyIJefense, ,C?rl:i ,:ExpeiJ;:t 
TestimoIiy, 01; ,"Def:~ndant~s ,l1:ental C,~I1aitip'ni 
a~d ~ule ':(2 ~ ;1 ..i Nd.t:~ce\ of De.fense BaS!ed Upon[ Pp~lif ~lit~?r~.~y.·,' ~T~~; fb~it:t~e :~o,,*,~ alFo 
tha:t both: C~:mgress and '! ~hEil' ,.ExeCl.1t.1yet IBranph 
h~ve recagnized ,:for ,.. yeai~" ,:the" 'yaiifie ' , of[ 1~~b7ral j?r'7t~~'~l'41sc~v~rY "r~~n.i def;SI1~~nts in 
1DfLl~t1tarYji: cr~~::Ra~l, ;:Pttos:ec':lt:;J.C?n~. ~~e . D. 
Schlueter, ','hli;I.Itary .. , C1i"').,l1llllal. J,u,stl..ce:r praicticEt ,an.d:I;.pI:6qed~e,§ "i,O(4)(A) ,(3d e~L 
;l~'9,21;( d£SCUS,~~p~; ':'j ,,~~.,.~mat;1:Ci '., prd~~cuti~m 
dfl.$clostire: R'f'>. :,,~o:V:~li:'l'\lllen~ . W'1tnes~T$ apd 

~ 

I 

L 

[ 
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statements).' similarly, pretrial disc;J.osure 
of witnesses is provided for in most state 
criminal justic::e syst~ms where, the caseload 
and the, number ,pfli!?itnesse~is JIluchgreater 
than that in the ..federal syste;m.. n, i" I.,..J 

The argUlIlent'S;~gai:pst ," si:inil~r discovery, 
for defendatlts in'" federal criminal trials 
seem 'unpersuasi'v~i'abd .ig119r~ ,the fact" that o 
the defendant i$"" , presum~d' innpcent and 
therefo:r;:-e ,~s, prestU'flptiv~l'y ~9,mugh ,in need of 
informatio~, ~o ':i:i:YQid', ~~rJ?r~$e~,~ as is ,the o 
government ~ : ,d ThE!~~~,f,aC~.~p:a:~, -~:tl.i~; ;~overnm;ent
be~rs ,the bu~~en~i~f prp"i.~g '::i,a,1;1..~:, elemen~s ' of 
~e' charged:rPff~l),~~;::P~Y9~~'~ ,;~aE;,onable ~doubt 
1:S, not, a :'col\lper,~l1~,' t'7~,~qnhfor den¥l:ng' a, 
defendfin1;:,J~d,egua~e!:,,,:;m.e,a,llS.J;,fo~,':~r'~~pondl:ng to, 
goye:r'nmeriF,J~tidE7~~'Ef~,·t!;;,,~~~l ':~)*):)'Vidirl(~f, for 
enhanced' "d::iS,'cove' " fdr:"" i:!t.'l defense the 	 c. 	 , " . ',~: , ';', ri'. ';',~.'. '" ~ ,,'l't.'" ')'1 i . "'~'.', ' ,I • 

Commi~1;ee: ~E1,I;J.e~ ~~;t:'"~~n~~r;,,()f ,~fal:r 
su;rpr:Lse', tp.:'l~hE! ,~, ,4::\~e ~'Pu~dep on 
courts' , an4i~;:j.ur9;LJ.",'~, ' ,~:',~edticeo. l:ry ,many 
cases, ,and ' :f3,'~,1!:., ", , ;:~,,} :;~~,'.,'~litit~~:~~s~s wiI I be 
fairer ~'and 'tinor,e'e . ' 't':fieIjt. 'It;,::~ I":': '" " , , ~' ;. :'II!:;',:' '(~!!i ':'" ,;,,;,;/,1'1,\, I~~~; . 

. The ':t~,jis ." ,. f',c\?riun1.tta*'~t .reqards tbe D 
amendm~nt ."~8' lW~,,~~;<~~s:' ~:Sf~Clsonable step:
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r- in every case of an ex parte submission under 

seal would result in an unacceptable drain onr 
I 	 judicial resources. ,~".... 

c 
r Subdivision (a)(l)(F). The committee 

L, 
considered several approaches to discovery of, 
witness names and ~tatement~~\' In the end, it 
adopted a middle ground between complete 
disclosure and the existing Rule 16. The 
amendment requires the government to provide 
pretrial disclosure of names and addresses of 
witnesses and their statements unless thec attor,ney for the government subm.i,ts, ex parte 
and under seCll, ,to the trial court written 
reasons, based upon the facts relating to the 

i 
~ individual case, why some or all of this
i , 

informatlon cannot: safely be disclosed~ The10...1 

[ 

amendment pdopts an approach ofpresumptive 
r disclosurethat,,Fis already. used in a
L significant,!lumber of United, states,Attorpeys 

o~fices. Whil~ the amendment recpgnizes the 
importance of . .dis~overy in.. a~l . cases" it 
prf:>tects witnesses· aI}d inform~tion- when. the 
government has, a good .)faith bas;is" ; for 
believing that qisclosure will pose a thl:':eat 
to, the, safety of·lfi. person or: lead to I an 
opstruc:t:ion;ofjustlice. 

r- The provision that the government
! provipe ,the.names, :addresses, and, s'tatements.... 

no' later th,an seven days before" trial should 
eliminate some concern' about the safety of

[ witnesses ·.and some fears about . possible 
obstruction of justice. The seven~qay 
p~ovi~i~:m extends only: to nonc:?Lpital cases; 

, -	 curreptly, :the governme,nt is required in ~uch
l 
L; 	 cases to disclose the' names of its witnesses 

at least. ;three. days' ~efore trial. ,TJ:).e 
Committee,:believes that: 'the difference in.. the 
timing::~equiremehts iSijustified in light of, 
the fa'ct. ,bq,a,t any dang~~ to Jdtnesses .W9,uld. 
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be greater in, capital cases. 
,. '" . , , . 

The amendment provides that the o 
government' s ex parte submission of reasons 
for not disclosing ,the requested! information 
will not be rev'iewed', either py tnetrial or c
the appellate Court:." \ The ': committee 
considered, but rejected, a mechanisllf for rpost-trial review- of 'the government's 
statement~ ·:'It ~'was concerned'that sQ.ch ex L 
parte' statements ,could' l';>ecom¢a l ~Ubject of 
c'ol·lateral Iitigatlori Ineyery c::ase , in' whic;h 
t~ey ,are', made- :-:·Whd.le "it~';iJs true. 'tna~' under [ 
the rUle ~ the ~bverrnilent:.:could--J·~r~'fuse tb 

• '," . I,', ,,"' t " ~ ~ ,"" ," '"0 , •

disclose,l 'a' w1tness'nanre~--' addre'ss, i and; 
" "'.' It' I, " , "'I"" " , • • j
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ev:i'denc:,e.-:fo:r'-t0~~9\ ,so, ,irf"a~: {n4~:{.id~a:t, c~'se I' 
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...... ' 	 '. c." Th' .', '.,..... .'. ", ," +",.! .', ··, ....If [
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current v~rsion of Rule l6. allows ,the 

government ' to~: i 1te~p' " s~cret' "iifte ' 'imotita:tia~ 

covered: by' theiH~lnr.D~~d '!~#le, 'wJ:i~t:he,r '~:rt:iot j jj1;: [ 

has fI.:9'oc?d 'fa:l;W ,tefi~qIit!':lfC?+ d~ng Sid', ',~a',' . ' 


, i,	.. ': ;, "j~ ,f -I;:~: " '. ~itii 1'" +, '1-, I:: , : 

Perhaps': \;the m'dst crL'tti.'Cal.: aspect: of J,the nl..-lamendnient is~J~, tJ:;le; ",ri:\ "H:!; ni~rlt flthat" 'ttte 
govermhent :.i*k, ie,uir~ o'~: :discl.o~~':'tl1ei 

stattemEim1;:,s of;~:1 it~J witt, ,se-$:~l' bE;!fq~e fltr~:al!i, 	 r 
Lur)lessi:'i"i::' fia:~~ ,;'a' I$'t.at' eii! ,: ihCl:iJc~t'ing>'Whr it 

'cannot do :sp,.-;. 'p;tl'!:,;~ "~,t~ceiittR:e, am~nq.l,1le:Qt 
appear~ :,to, cr~ate> :aL:i:ri,aX! ;b,Qn·~li~t:. ~i1:!h 
tl).e ;;JenCks Ac:f,::,: ';v~t!~~pl' il'§ 1i1;~,cr1whi,~" ~n]y [ 
requi're$::i- th!e!~j: gov.~tnm ,,:~ !'tiJJ~' ;disiZips~"!iis 

o 

c 


260

http:made-:-:�Whd.le


I 
~ 

L 

r 	 FEDERAL RULES OF CRIMINAL PROCEDURE 9 

witnesses ' statements at trial, after they....., 
. I 	 have testified. But in fact the amendment is 

entirely consistent with the Jencks Act which 
recognizes the value of discovery. It is 
also consistent with other amendments to 
other Federal Rules of Criminal Procedure, 
approved by Congress, whicn~extend the spirit 
of the Jencks Act to defense discovery of 
statements at some pretrial proceedings. See,[ e.g., 26 •. 2(g) and pretrial discovery of 
expert witness testimony. In proposing the 
amendment to Rule 16 t~e Committee was fully[ cognizant of the respective roles of the 
Judicial, Legislative, and Executive branches 
in amending the rules of procedure and

[ 	 believed it appropriate to offer this 
important change in conformity with the Rules 
Enabling Act. 28 U.S.C. §§ 2072 and 2075. 

[ It should also be noted that the 
amendment does not preclude either the 
defendant or the government from seeking[ 	 protective or modifying orders from the court 
under subdivision (d) of this rule. 

,.... 
I Subdivision (b) ( 1 ) (D) • The amendment, 

which provides for reciprocal discovery of 
defense witness names, addresses, and 

r statements, is triggered by full compliance 
with a defense request made under SUbdivision 
(a) ( 1 ) (F) • If the government withho1ds any 
information requested under that provision, 

[ 

[ it may not take advantage of the reciprocal 
discovery provision. Tpe amendment provides 
no specific deadline for defense disclosure, 
as ~ong as it takes place before trial 
starts. 

[ 

[ 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


October 11 & 12, 1993 


San Diego, California 


The Advisory Committee on the Federal Rules ofCriminal Procedure met in San Diego, California on October 
II and 12, 1993. These minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Jensen, Chair ofthe Committee, called the meeting to order at 9:00 a.m. on Monday, October 11, 1993 at 
the Le Meridian Hotel in San Diego, California. The following persons were present for all or a part ofthe 
Committee's meeting. 

Hon. D. Lowell Jensen, Chair 


Hon. B. Waugh Crigler 


Hon. Sam A. Crow 


Hon. W. Eugene Davis 


Hon. Wm. Terrell Hodges 


Hon. George M. Marovich 


Pro£ Stephen A. Saltzburg 


Mr. John Doar, Esq. 


Mr. Tom Karas, Esq. 


Ms. Rikki J. Klieman, Esq. 


Mr. Edward Marek, Esq. 
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recommendation should be drafted as a bylaw ofthe Advisory Committee. 

Thereafter, Mr. Pauley moved to forward the recommendation and action to the Standing Committee. Judge 
Crigler seconded the motion which carried by a unanimous vote. 

Judge Crow presented the subcommittee's recommendation regarding the possibility of reviving proposed 
amendments which have been previously rejected by the Committee. He noted that the problem had not been 
encountered enough to make any judgment as to whether repeated proposals are purposeful or merely 
coincidental. He also noted that the subcommittee questioned whether it would be advisable to place restrictions 
on repeated proposals. The subcommittee, he stated, had decided to propose the following recommendation: 

The Advisory Committee adopt the subcommittee's recommendation that the reporter in preparing copies and 
summaries ofall written suggestions or proposals identifY those that are similar to ones that have been rejected 
and, to the extent practicable, provide a summary ofthe reasons for the rejection appearing in the Committee's 
minutes. 

Judge Crow moved that the recommendation be adopted. Professor Saltzburg seconded the motion. 

In the discussion that followed the motion, Crigler expressed concern about reconsideration of rejected 
amendments and Mr. Marek raised the question of what would constitute "rejection" ofa particular proposal. 
Judge Marovich expressed the view that the Committee should keep it simple, e.g., the Committee would 
normally not be amenable to continued discussion about a proposal which had been rejected. He also noted that 
the Committee procedures should not be tuned too finely. 

The Committee ultimately voted unanimously in support of the motion. Professor Saltzburg moved that the 
recommendation be forwarded to the Standing Committee and Mr. Marek seconded the motion. The motion 
carried by a unanimous vote. 

IV. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION 

A. Rules Approved by the Supreme Court 


and Pending Before Congress 


The Reporter indicated that amendments to the following rules had been approved by the Supreme Court and 

had been forwarded to Congress: 


Rule 12.1 (discovery of statements) 


Rule 16(a) (discovery of experts) 


Rule 26.2 (production of statements) 


Rule 26.3 (mistrial) 


Rule 32(f) (production ofstatements) 
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Rule 32.1 (production ofstatements) 


Rule 40 (commitment to another district) 


Rule 41 (search and seizure) 


Rule 46 (production ofstatements) 


Rule 8, Rules Governing Section 2255 Proceedings 


Technical Amendments (use ofterm "magistrate judge") throughout the Rules 


Barring any action by Congress, these amendments will go into effect on December I, 1993. 


B. Rules Approved by the Judicial Couference 

and Being Forwarded to the Supreme Court 

The Reporter informed the Committee that amendments to Rules 16(a)(1)(A)(statements or organizational 
defendants), 29(b)(delayed ruling on judgment ofacquittal), 32( sentence and judgment), and 40(d)(conditional 
release of probationer) were approved by the Standing Committee at its June 1993 meeting and that the Judicial 
Conference had also approved the amendments. They will be transmitted to the Supreme Court in the near 
future. 

C. Rules Approved by the Standing Committee 

for Public Comment 

The Reporter also informed the Committee that the Standing Committee in June 1993 approved for publication 
and comment amendments to the following rules: Rule 5 (exemption for persons arrested for unlawful flight to 
avoid prosecution), Rule 10 (in absentia arraignments), Rule 43 (in absentia pretrial sessions; in absentia 
sentencing); and Rule 53 (cameras in the courtroom). The deadline for public comments is April 15, 1994. 

The Reporter indicated that the Litigation Section ofthe American Bar Association had requested extra time to 
comment on the proposed amendments, in particular Rule 53. Following a brief discussion during which it was 
noted that the deadline ofApril 15 would provide the opportunity to review any public comments at the 
Committee's Spring meeting. No action was taken on the letter. 

D. Other Criminal Procedure Rules Under 

Consideration by the Committee 

1. Rule 6, Secrecy Provisions of Rule re Reporting Requirements. 
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The Reporter infonned the Committee that Mr. David Cook ofthe Administrative Office had raised the issue of 
whether Rule 6 would be violated if all indictments, sealed and unsealed, were reported to the Administrative 
Office. Mr. Rabiej provided some background information on the request. Both Mr. Marek and Mr. Pauley 
expressed concern over the possible release ofany infonnation concerning sealed indictments. Mr. Pauley noted 
that reporting sealed indictments could be especially problematic where the public wa"l aware that a grand jury 
was meeting on a big case. 

Judge Crow questioned whether the Committee should even be considering the issue. His concern was echoed 
by Judge Jensen who noted that the Committee should not render advisory opinions on rule interpretations. Judge 
Marovich moved that the Committee decline to act on the issue and Mr. Door seconded the motion, which 
carried by a unanimous vote. 

2. Rule 16, Disclosure of Witness Names. 

Judge Jensen provided a brief overview ofa proposal before the Committee to amend Rule 16 to require the 
government to disclose the identity and statements of its witnesses before trial. He noted that the proposal, which 
had been presented by Professor Saltzburg and Mr. Wilson at the April 1993 meeting, had been deferred at the 
request of Attorney General Janet Reno who had requested time to study the issue. On August 4, 1993, Attorney 
General Reno wrote to then chair, Judge Hodges, indicating her opposition to any effort to amend Rule 16 to 
require such disclosure. In support of her position she attached a detailed memo prepared by Mr. Pauley; that 
memo critiqued a draft amendment prepared by Professor Saltzburg and Mr. Wilson. Judge Jensen noted that 
the Reporter had prepared an alternate draft. 

Mr. Wilson offered brief comments on each of the two drafts and observed that the Department ofJustice will 
apparently not change its views on discovery. 

Addressing the draft that he had prepared, Professor Saltzburg noted that the Committee had spent a long time 
on this issue and that the proposed amendment was an important one. After summarizing the t:hJw.t of his draft, 
Professor Saltzburg noted the long-standing opposition by the Department ofJustice and that they were candid 
enough to reject any suggested changes. He observed, however, that there is no real dispute that discovery 
encourages efficient trials. The Department recognizes that point, he noted, because it had itself successfully 
proposed amendments to rules which benefit the prosecution. Professor Saltzburg also observed that the system 
is more complicated and that this amendment would be a first important step toward making criminal trials more 
effective. He noted that the draft presented a balance between protecting witnesses and the defendant's right to 
prepare for trial. 

Professor Saltzburg moved that the Committee approve the substance of his draft which would require the 
government to disclose to the defense seven days before trial the names and statements of its witnesses. Excluded 
from his motion was any reference to disclosure of co-conspirator statements. Mr. Karas seconded the motion. 

In the lengthy discussion which followed Mr. Pauley provided an in-depth analysis of why the motion should be 
defeated. He agreed that the Department has agreed to a number of amendments in the past but that it felt very 
uncomfortable with the proposed amendment. This amendment, he said, was unacceptable to the Department 
and indicated that it would exert all of its energy at every stage of the rule making process to defeat the 
amendment. He added that the amendment potentially infringes on the Rules Enabling Act because Congress has 
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already spoken on the issue in the Jencks Act. The Committee, he stated, should therefore defer to Congress and 
avoid the appearance ofan end run. If the proponents have enough political clout, they should seek an 
amendment through Congressional action. Mr. Pauley also took exception to any suggestion that trials are 
currently unfair. The Department also wants fair and efficient trials but that the current state ofaffairs does not 
present any problems worthy of an amendment. He indicated the fear that the amendment would dampen the 
willingness ofwitnesses to come fOlWard and testifY. In that regard he observed that the amendment would 
needlessly invade the privacy interest~ ofthe witnesses. Finally, he noted a number oftechnical problems with the 
draft, which he had explained in more detail in the memo accompanying Attorney General Reno's letter. 

The Reporter briefly introduced an alternative draft noting that the draft contained no reference to production of 
the government witness statements and no specific procedure for government counsel declining to disclose the 
evidence. He noted that his draft provided that counsel could use Rule 16(d) to obtain protective orders. That 
draft did not include any procedure for post-trial review ofa decision to not disclose the witnesses. 

Mr. Pauley responded by noting that the Department was even more opposed to the Reporter's draft and that it 
was definitely not a compromise. 

Judge Marovich expressed concern about the tone ofthe Department ofJustice's memo and that the Committee 
would probably lose the battle in Congress. In very strong language, he expressed concern about suggestions that 
the judiciary would not be able to fairly determine whether a witness' name should be disclosed. He noted that 
eventually the government would have to disclose its witnesses and that if the Department has good faith reasons 
for not disclosing the witnesses before trial, they should be able to request an exception to the general rule of 
disclosure. Judge Marovich added that he is familiar with state discovery practices and that there is no real 
danger to government witnesses. He also observed that early disclosure does have a positive impact on trials. 

Mr. Marek expressed the view that the SaltzburglWilson proposal was a compromise. The key, he said, would 
be that the Committee Note provide guidance on what constitutes "good fuith" on the part ofthe prosecutor in 
not disclosing a name. He also noted that the Reporter's draft was less satisfactory because it did not make 
provision for disclosure ofwitness statements. He noted that the proper avenue for amending Rule 16 is through 
the Rules Enabling Act, and not going directly to Congress. Reading from pertinent provisions in the Committee 
Note accompanying a similar amendment fOlWarded to Congress in 1974, Mr. Marek noted the importance of 
pretrial discovery. He also reminded the Cornmittee that the Department ofJustice had sought amendments 
broadening government discovery in Rules 12./ and 12.3. 

Mr. Pauley responded briefly by observing that judges do have concerns about witness safety who can decide 
whether a sufficient showing has been made by the prosecutor, who is often in a better position to assess witness 
safety. 

Addressing the issue of witness safety, Judge Davis commented that the issue cannot be ignored and that it is not 
always easy for the prosecution to articulate good cause. But the increase in the case load means that discovery 
will become more important. He expressed approval of the Reporter's draft amendment and the possibility ofa 
reciprocity provision for the government. Finally, he suggested that the prosecutor's reasons for not disclosing a 
witness should be unreviewable. 

Ms. Klieman noted that she has represented both the government and the defense and that she is not necessarily 
biased in favor ofdefendants. She stated that the danger factor is real, not only to the witness but also to the 
family. But the government has options available for protecting witnesses. Ms. Klieman expressed agreement with 
Judge Marovich's views on discovery in state practice and added that it would be false to assume that there are 
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more dangers to persons in the federal system. The danger is no different and the Saltzburg/Wilson proposal 
accounts for that. She noted that the participants should count on good faith ofthe prosecutor. Drawing on the 
fact that she has worked on both sides, she could not think ofa case where discovery did not promote efficiency. 
She also indicated that the Reporter's draft fell short ofthe needed reform. The defendant needs the witness' 
statements before triaL Finally, she indicated support for inclusion ofa reciprocity provision. 

Mr. Wilson recounted a case in which a client was innocent and there was clearly no danger to the government 
witnesses. He noted that the issue ofpotential danger to witnesses is a very small part ofthe federal criminal 
system. 

Mr. Doar noted his general reluctance to change the rule and that he did not agree with Judge Marovich's view 
that judges are better able to decide whether a witness is in danger. Finally, he questioned the need for a 

provision for post-trial review ofthe prosecutor's reasons for not disclosing a witness' name. 


Professor Saltzburg responded that it would probably not be necessary to include such a provision and that his 
proposal was intended to include checks and balances on both sides. He added that the proposal should include 
a provision which recognizes the possible danger to third persons. 

Judge Crow disagreed with the view that the attorneys should not be trusted. He agreed that the amendment 
should require disclosure of names and addresses but was not sure that it should extend to disclosure of 
statements. He also expressed approval ofa reciprocity provision and favored deletion ofa post-trial review 
procedure. 

Judge Crigler indicated that he had mixed views on the Saltzburg/Wilson proposal. He did not believe that the 
Reporter's draft went far enough but was concerned about possible post-trial litigation concerning the 
prosecutor's decision not to disclose a witness' name. While he agreed with Judge Crow's views about trusting 
counsel to do the right thing, he was concerned about starting a debate with Congress on criminal discovery. 

Judge Marovich stated that there will be no confrontation with Congress unless the Department ofJustice wants 
it. He agreed with those who are opposed to including a post-trial review provision. The real deterrent to abuse 
of the option of not disclosing a witness is the fact that prosecutors want to maintain credibility. 

Professor Saltzburg withdrew his earlier motion and made a substitute motion, with the consent of Mr. Wilson, 
that the Committee approve in principle an amendment which would require the prosecutor to disclose a witness' 
name, address, and statement but would not include a provision for post-trial review ofthe prosecutor's decision 
not to disclose. He suggested that the Committee wait on the issue of reciprocity. 

Mr. Pauley expressed concern for the timing requirements, noting that in capital cases the prosecution need not 
disclose a witness' name until three days before trial. 

The Committee voted 8 to 2 in favor of Professor Saltzburg's motion. 

Following a brief adjournment, Professor Saltzburg presented a draft amendment to the Committee which 
covered the key points raised in the earlier discussion. Mr. Pauley again urged the Committee to shorten the time 
for disclosure to three days before trial. Following additional drafting and style suggestions, the Committee voted 
9 to I to approve the draft amendment and forward it to the Standing Committee for approval and publication. 

In later discussion concerning issues to be included in the accompanying Committee Note, it was suggested that 
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the Committee Note make clear that nothing in the amendment is intended to change the protective order 
provision in Rule 16(d). Mr Pauley also suggested that the Note include a reference to the mct that witnesses 
often testifY at the risk of not only physical injury but also at the risk ofeconomic reprisal. 

3. Rule 16, Disclosure to Defense of Information Relevant to Sentencing. 

The Reporter informed the Committee that pending amendments to the Commentary for § 6B 1.2 (Policy 
Statement on Standards for the Acceptance of Plea Agreements) recommend that before the defendant enters a 
guilty plea, the govemment should first disclose sentencing information which is relevant to the guidelines. He 
indicated that although the Sentencing Commission did not intend to confer any substantive rights on the 
defendant through the changed policy statement, the change is apparently intended to encourage plea negotiations 
that realistically reflect probable outcomes. Mr. Pauley urged the Committee to reject any proposed amendments 
to the Rules concerning disclosure ofsentencing evidence. He noted that the issue had been raised three years 
earlier and that the Department of Justice had also opposed it then. The Department was concerned that 
enormous amounts of litigation would be generated through a requirement to disclose sentencing evidence. Noting 
that the defense receives such information under current practice, he also expressed concern that the plea 
bargaining system would break down. 

The Committee took no action on the issue. 

4. Rule 16, Proposal to Require Government to Identify Materials Relevant to Defendant. 

Mr. Marek recommended that the Committee consider Judge Donald E. O'Brien's proposal to amend Rule 16. 
The gist ofthe proposal is that Rule 16 be amended to require the government to provide an index, guide or 
some other device to assist defense counsel in sorting through and identifYing documents or information relevant 
to the case. He noted that Judge O'Brien is a member ofthe Judicial Conference's budget committee and that he 
is very concerned about costs associated with pretrial discovery. 

Judge Hodges provided background information on a proposal by Judge Donald E. O'Brien first presented to the 
Committee at its Fall 1992 meeting in Seattle. The proposal was inspired, at least in part, by accounts ofyoung 
court-appointed lawyers being presented with a room full ofdocuments. From a cost-efficiency standpoint, Judge 
O'Brien believed that the time and expense ofgoing through massive documents only to find little or no relevant 
evidence was not justifiable. At the Committee's Fall 1992 meeting, Mr. Doar moved to adopt the proposal. But 
it failed for lack ofa second. 

Judge O'Brien, and several others supporting his proposal (Professor Ehrhardt, Judge William Young, and 
Magistrate Judge John Jarvey) made an oral presentation at the Committee's Spring 1993 meeting in Washington, 
D.C. urging the Committee to reconsider its position. Although no action was taken on the renewed proposal, 
Judge Hodges indicated to Judge O'Brien that the matter would be added to the Committee's Fall 1993 meeting 
agenda. In the meantime, Attorney General Reno had addressed the proposal in her letter on Rule 16 (which the 
Committee discussed in conjunction with proposed amendments re disclosure of government witnesses). 

Judge Crigler indicated that any work product objections that the government might have would be waived when 
defense counsel was shown the government storage area and that under the civil rules there is no specific 
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authority to require production ofany sort ofa "roadmap" for locating the pertinent documents. 

In an extensive discussion ofthe issue, Mr. Pauley opposed the proposal. He noted that there was ambiguity in 
the proposal and that the Attorney General had provided the Committee with a number ofcompelling reasons 
why the proposal was inappropriate and that the defense should not count on an organizational index. Mr. Doar 
indicated that presenting a chronological list of pertinent documents would be helpful. 

Judge Jensen indicated that the matter would be deferred until the Committee's Spring 1994 meeting and 
appointed a subcommittee (Ms. Klieman, Chair, Judge Davis, Judge Marovich, and Mr. Pauley) to study the 
proposal more fully. 

5. Rule 40, Treating FAX Copies as Certified. 

The Committee considered a proposal filed by Magistrate Judge Wade Hampton that the rules be amended to 
provide that faxed certified documents of indictments, arrest warrants, or other instruments be considered as 
"certified." Following a brief discussion ofthe proposal, Judge Crigler noted that the proposal seemed to be 
adequately covered in the rules and moved that the Committee reject the proposal. Mr. Marek seconded the 
motion which carried by a unanimous vote. 

6. Rule 41, Proposed Deletion of Requirement tbat Warrant be Issued by Autbority Witbin District. 

The Committee considered a proposal filed by Mr. lC. Whitaker, a federal law enforcement employee, who 
recommended that Rule 41 be amended to delete the territorial limitations. He noted in his letter that such 
limitations create hardships for law enforeement officers who must now obtain a search warrant from an authority 
in district where the property is located, or will be located. The Reporter informed the Committee that the 
territorial limitation issue had been considered by the Committee when it amended Rule 41 several years ago to 
cover property moving into, or out of, a district. 

The proposal failed for lack ofa motion. 

7. Rules Governing Section 2254 Cases; Proposed Legislation Affecting Rules. 

Mr. Rabiej informed the Committee that Congress was considering amendments to Sections 2242 and 2254 and 
that depending on the final draft, there could be direct impact on the Rules Governing Section 2254 cases. He 
added that he would keep the Committee apprised ofany further developments. 

E. Rules and Projects Pending Before Standing 

Committee and Judicial Conference 

10 of 12 91512003321 PM 
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Agenda F-19 (Sununary) 
Rules 
September 1993 

SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE 

ON THE RULES OF PRACTICE AND PROCEDURE 

The Committee on the Rules of Practice and Procedure 
recommends that the Conference: 

1. 	 Approve the proposed amendments to Rules 1, 3, 5, 5.1, 9, 
13, 21, 25, 26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and 
48 of the Federal Rules of Appellate Procedure and 
transmit them to the Supreme Court for its consideration 
with the recommendation that they be adopted by the Court 
and transmitted to Congress pursuant to law••••••• pp. 2-5 

2. 	 Approve the proposed amendments to Rules 8002 and 8006 of 
the Federal Rules of Bankruptcy Procedure and transmit 
them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and 
transmitted to Congress pursuant to law••••••••••••• p. 6 

\ 

3. 	 Approve the proposed amendments to Rules 16, 29, 32, and 
40 of the Federal Rules of Criminal Procedure and 
transmit them to the Supreme Court for its consideration 
with the recommendation that they be adopted by the Court 
and transmit to Congress pursuant to law•••••••••• pp. 6-9 

4. 	 Approve the proposed amendments to Rule 412 of the 
Federal Rules of Evidence and transmit the proposal to 
the Supreme Court for its consideration with the 
recommendation that it be adopted by the Court and 
transmitted to Congress pursuant to law••••••••• pp. 10-11 

5 • 	 Not approve the adoption of proposed Guidelines for 
Filing by Facsimile in their present form ••••••• pp. 13-14 

The remainder of the report is for information and the record. 

NOTICE 

No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL 


CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF. 
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III. Amendments to the Federal Rules of Bankruptcy Procedure. 

The Advisory Committee on Bankruptcy Rules submitted proposed 

amendments to Bankruptcy Rules 8002 and 8006 together with 

Committee Notes explaining their purpose and intent. The'proposed 

amendments ,!ere circulated to the bench and ,bar ,for comment in 

December 1992. The scheduled public hearing on the amendments was 

canceled because no one requested to testify. 

The proposed amendments to Rules 8002 and 8006, along with 

conforming changes to the Appellate and Civil Rules, are intended 

to designate a single event that initiates tolling periods in the 

Appellate, Bankruptcy, and Civil Rules for certain post-trial 

motions. Your Committee voted to make several stylistic changes to 

the proposed amendments. An excerpt from the Advisory Committee 

report and the proposed amendments, as amended, are set forth in 

Appendix B. o 
Recommendation: That the Judicial Conference approve the 
proposed amendments to Bankruptcy Rules 8002 and 8006 and 
transmit them to the Supreme Court for its consideration with 
a recommendation that they be adopted by the Court and 
transmitted to Congress pursuant to law. 

III. Amendments to the Federal Rules of Criminal Procedure. 

The Advisory Committee on Criminal Rules submitted to your 

Committee proposed amendments to Criminal Rules 16, 29, 32, and 40 

together with Committee Notes explaining their purpose and intent. 

The proposed amendments were circulated for public comment in late 

December 1992 on an expedited four-month timetable to coincide with 

the timetable for amendments to Evidence Rule 412. A public 

6 o 
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hearing on the proposed amendments was held in Washington, D.C. on 

April 22, 1993. 

The Advisory Committee received a substantial number of 

comments on the proposed amendments to Criminal Rule 32, 

particularly from probation officers who were concerned about the 

time deadlines imposed on the completion of presentence reports. In 

light of these concerns, the Advisory Committee eliminated the 

reference to ·the specific' time s~t for the completion of a 

presentence report and sUbstituted the existing provision, which 

requires the report to be completed before the sentence is imposed 

"without unreasonable delay." Specific time periods regulating 

other stages of the sentencing process, however, were retained in 

the proposed amendments. The Advisory Committee also retained the 

proposed amendment's presumption that a probation officer's 

sentencing recommendation be disclosed to the parties, despite the 

recommendation of the Committee on Criminal Law to retain' the 

current rule's presumption against disclosure. 

The Advisory Committee made several other changes to the 

original draft regarding the responsibilities and authority of 

probation officers during the sentencing process. Among other 

things, the changes would provide defendant's counsel with a 

reasonable opportunity, instead of an entitlement, to attend any 

interview with a probation officer, and they would authorize a 

probation officer to arrange, rather than to require, meetings with 

defendant's counsel. In addition, your Committee made stylistic 

changes to the proposed amendments. 
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oYour Committee agreed with the Advisory Committee's conclusion 

that a victim allocution provision in Rule 32 was unnecessary 

because, a court now has the discretion to permit a victim to speak 

at sentencing. Mandating victim 'allocution might lead to greater 

victim frustration because of the sentencing guidelines 

restrictions, which limit the impact of a victim's statement. Your 

Committee" however, eliminated as unnecessary several sections of 

the Committee Note, which would have explained in detail these and 

other reasons for not including the victim allocution provision in 

the Rule. 

The proposed changes to Rules 16, 29, and 40 are relatively 

minor. The proposed change to Rule 16 would explicitly extend the 

discovery and disclosure requirements of the rule to organizational 

defendants. The changes to Rule 29 would permit the reservation of 

a motion for a judgment of acquittal made at the close of the 

government's case in the same manner as the rule now permits for 

motions made at the close of all the evidence. Changes to Rule 40 

would clarify the authority ofa magistrate judge to set conditions 

of release in those cases where a probationer or supervised 

releasee is arrested in a district other.than the district having 

jurisdiction. 

The proposed amendments to the Federal Rules of Criminal 

Procedure, as recommended by your Committee, appear in Appendix C 

together with an excerpt from the Advisory Committee report. 
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Recommendation: That the Judicial Conference approve proposed 
amendments to Criminal Rules 16, 2'9, 32, and 40 and transmit 
them to the Supreme Court for its consideration with the 
recommendation that they be adopted by the Court and 
transmitted to Congress pursuant to law. 

The Advisory Committee also submitted proposed amendments to 

Criminal Rules 5, 10, 43, and 53, and. recommended that they be 

published for public comment. The proposed amendment to Rule 5 

would exempt from the Rule's requirements prosecutions initiated 

under the Unlawful Flight to Avoid- Prosecution (UFAP) statute, 

because a united States attorney rarely prosecutes defendants under 

the statute. UFAP is used primarily to assist state law 

enforcement officers in apprehending and holding alleged state law 

offenders. Rules 10 and 43 would be amended to allow video 

teleconferencing of certain pretrial proceedings with the approval 

of the court. The proposed changes 'to Rule 43 would also allow the 

court to sentence a defendant in absentia who flees after the trial 

has begun. Finally, the proposed amendment to Rule 53 would permit 

broadcasting of proceedings under guidelines to be adopted by the 

JUdicial Conference. A Conference approved pilot program 

permitting ,broadcasts of proceedings in civil cases is presently 

underway. 

Your Committee made stylistic changes and voted to circulate 

the proposed amendments.to the bench and. bar for comment. In order 

to establish an orderly time for publication, your Committee also 

authorized the Advisory Committee to consult with the other 

advisory committees and determine . the 'time to distribute the 

proposed amendments for public comment. 

9 
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c 	ROBERT E. KEETON 
CHAlRIU.H 

PETER G. McCABE 
SEaUrrARY 

TO: 

FROM: 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 
OF THE 

JUDICIAL CONFERENCE OF THE UNITED STATES 

WASHINGTON, D.C. 20544 


Agenda F-19 
(Appendix C) 
Rules 
.September 	1993 

CHAIRMEN OF ADVISORY COMMITTEES 

KENNETH F. RIPPLE 
APPEllATE RULES 

EDWARD LEAVY 
BANKRUPTCY RULES 

SAM C. POINTER, JR. 
CMLRULES 

WIWAM TERREU. HODGES 
CRIMINAl.. RULES 

RAl.PH K. WINTER. JR. 
EVIDENCE RULES 

Hon. Robert E. Keeton, Chair.an 
Standing Co•• ittee on Rules of Practice 
and Procedure 

Hon. W•• Terrell Hodges, Chair.an 
Advisory Co•• ittee on Federal Rules of Criainal 
Procedure 

SUBJECT 	 Report on Proposed and Pending Rules of Crl.inal 
Procedure and Rules of EVidence 

DATE: 	 May 14. 1993 

I. 	 INTRODUCTION 

At Its meetIng 1n AprIl 1993, the AdvIsory Committee on 
the Rules of CrImInal Procedure acted upon proposed or 
pendIng amendments to a number of Rules of CrIminal 
Procedure. ThIS report addresses those proposals and the 
recommendations to the StandIng Committee. A GAP Report and 
coples of the Rules and the accompanY1ng Committee Notes are 
attached along With a copy of the mInutes of,the CommIttee's 
Aprll 1993 meeting. 

II. 	 RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
COMMENT. 

A. 	 In General 

In July 1992, the Standlng Committee approved 
amendments to Rules 16 and 29 but dlrected publlcatlon for 
publiC comment be deferred pending a relocatIon of the Rules 
Comm1ttee Support OffIce. In December 1992, the Standing 
Committee approved amendments to Rules 32 and 40 and 
dIrected that all four rules (lb, 29, 32, and 40) be 
published on an expedIted basis w1th the comment perIod to 
end on AprIl 15, 1993. Comments were rece1ved on the 
proposed amendments and were carefully conSIdered by the 
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COMMITTEE ON RULES OF PRACTICE AND 'PROCEDURE Agenda F-19 
OF n~E (Appendix C) 

RulesJUDICIAL CONFERENCE OF THE UNITED STATES 
September 1993WASHINGTON, D.C. 20544 

CHAIRMEN OF ADVISORY COMMITTEESc 	ROBERT E. KEETON 
CliAlFlt.V.H 

TO: 

FROM: 

SUBJECT 

DATE: 

KENNETH F. RIPPLE 
,APPELLATE FlUl.ES 

EDWARD LEAVY 
BANKRUPTCY RULES 

SAM C. POINTER, JR. 
CMLRULES 

WIWAM TERRELL HODGES 
CRIMiNAl RUlES 

RALPH K. WINTER, JR. 
EVIDENCE RUlES 

Hon. Robert E. Keeton, Chair.an 
Standing Co•• ittee on Rules of Practice 
and Procedure 

Han. W•• Terrell Hodges, Chair.an 
Advisorv Co•• ittee on Federal 'Rules of Criainal 
Procedure 

Report on Proposed and Pending Rules of Crl.inal 
Procedure and Rules of EVIdence 

1. 	 INTRODUCTION 

At Its meetIng In AprIl 1~93, the AdvIsory CommIttee on 
the Rules of CrImInal Procedure acted upon proposed or 
pendIng amendments to a number of Rules of CrIminal 
Procedure. ThIS report addresses those proposals and the 
recommendatIons to the StandIng Committee. A GAP Report and 
copIes of the Rules and the accompanyIng CommIttee Notes are 
attached along WIth a copy of the mInutes of,the CommIttee's 
AprIl 1~93 meetIng. 

II. 	 RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
COMMENT. 

A. 	 In General 

In July 1992, the StandIng CommIttee approved 
amendments to Rules 1b and 29 but dIrected publIcatIon for 
public comment be deferred pendIng a relocatIon of the Rules 
CommIttee Support OffIce. In December 1992, the StandIng 
Committee approved amendments to Rules 32 and 40 and 
dIrected that all four rules (lb, 2~, 32, and 40) be 
published on an expedIted basis WIth the comment perIod to 
end on AprIl 15, 1993. Comments were receIved on the 
proposed amendments and were carefully conSIdered by the 
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Bon. Robert E. Keeton, Chairman 
Standing committee on Rul•• of Practice and 
Procedure o 

PROM: 	 Bon. .. Terrell Bodges, Chairman 
Advisory Committee on Rule. of Criminal Procedure 

SUBJECT: 	 GAP R.port: EXplanation of Chang•• Made Subsequent 
to the Circulation for PUtilic Comment of Rules 
16,'2', 32 and 40 

DATE: 	 Kay 15, 1"3 

At its July 1992 meeting the Standing Committee 
approved the circulation for public comment of proposed
amendments to Rules, 16 and 29 and at its meeting in December 
1992 approved the circulation for public comment of proposed 
amendments to Rules 32 ~nd 40. 

All four rules, were published on an expedited basis in 
January 1993 with a deadline of April 15, 1993 for any 
comments. At its meeting on April 22, 1993 in ~ashington, 
D.C., two witnesses presented testimony to the Committee on 
the proposed amendments. T~e Adv~sory Committee has 
considered the written submissi,ons of members of the public 
as well as the two witnesses. Summaries of any comments on 
each Rule, the Rules, and the accompanying committee Notes 
are attached. 

The Advisory Committee's actions on the amendments 
subsequent to the circulation for public comment are as 
follows: 

1. 	 Rule 16(a) (1) (A). Production of Statements by 

organizational Defendants. 


The Committee made a minor change to the rule. As 
originally published, and as reflected in the original 
committee Note, the rule did not address the question of 
what showing the defense would have to make to demonstrate 
that the requested statements were made ,by a person 
associated with an organizational defendant. After 
additional discussion on that point, the Committee changed 
the rule to reflect that the defense is entitled to discover 
the statements of persons, wbom tbe government contends, 
were in a position to bind an organizational defendant. The 
Note was also changed to indicate that the rule does not 
require the defense to stipulate or admit that a particular 
person was in a position to bind the organization. 

2. 	 Rule 2'(b). Delayed Ruling on Judgment of 

Acquittal. 
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FEDERAL RULES OF CRIMINAL PROCEDURE 1 

Rule 16. Discovery and Inspection 

(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

(1) Information Subject to Disclosure. 

(A) STATEMENT OF DEFENDANT. Upon request of a 

defendant the government must saall disclose to the 

defendant and make available for inspection, copying, 

or photographing: any relevant written or recorded 

statements made by the defendant, or copies thereof, 

within the possession, custody, or control of the 

government, the existence of which ~s known, or by the 

exercise of due diligence may become known, to the 

attorney for the government; that portion of any 

written record containing the substance of any relevant 

oral statement made by the defendant whether before or 

after arrest in response to interrogation by any person 

then known to the defendant to be a government agent; 

and recorded testimony of the defendant before a grand 

jury which relates to the offense charged. The 

government must shall also disclose to the defendant 

the' substance of any other relevant oral statement made 

by the defendant whether before or after arrest in 

response to interrogation by any person then known by 
")' 

" 

, , the defendant to be a government agent if the 
:1 

government intends to use that statement ~t trial. 

Upon request of aWaere t:fte defendant which is an 
, 

c 
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2 FEDERAL RULES OF CRIMINAL PROCEDURE 

26 organization such as a corporation, partnership, 

27 association or labor union, the=9O¥ernment must 

28 disclose to the defendant any of the foregoing 

29 statements made by a person the eBart may §rast the 

30 aefcmsaRt, apea ·i\tBmetieR, sieeB\rery . af relel'.)aRt 

31 reeerses testimeRY ef asy witseeseefere a !rase jary 

32 who the government contends (1) was, at the time of 

33 making the statement that testimeRY, so situated as A 

34 aft director, officer~ ~ employee~ or agent as to have 

35 been able legally to bind the defendant in respect to 

36 the subject of the statement eBReaet eesetitatiR! the 

37 effeRee, or (2) was, at the time of offense, personally 

38 involved in the alleged conduct constituting the 

39 offense and so situated as A eft director, officer~ ~ 

40 employee, or agent as to have been able legally to bind 

41 the defendant in respect to that alleged conduct in 

42 which the witsees person was involved. 

43 * * * * * 
COMMITTEE ROTE 

The amendment is intended to clarify that the discovery 
and disclosure requirements of the rule apply equally to 
individual and organizational defendants. See In re United 
States, 918 F.2d 138 (11th Cir. 1990) (rejecting distinction 
between individual and organizational defendants). Because 
an organization~l defendant may not know what· its officers 
or agents have said or done in regard to a charged offense, 
it is important that it have access to statements made by 
persons whose statements or actions could be binding on the 
defendant. See also United States v. Hughes, 413 F.2d 1244, 
1251-52 (5th Cir. 1969), vacated as moot, 397 U.S. 93 
(1970) {prosecution of corporations "oft~n resembles the most 
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FEDERAL ~ULES OF ,CRIKIRAL PROCEDURE 3 

complex civil cases, necessitating a vigorous probing of the 
mass of detailed facts to seek out the truth").c\' 

The amendment defines defendant in a broad, 
nonexclusive, fashion. See also 18 U.S.C. S 18 (the term 
"organization" includes a person other than an individual).
And the amendment, recognizes that an organizational 
defendant could be bound by an agent's statement" see, e. g. , 
Federal Rule ,of Evidence 80Ud)(2),or pe vicariously liable 
for an agent" s actions. The amendment contemplates that, 
upon request of the defendant,. the Government will disclose 
any ,statements wit.hin the purview of the rule and'made by 
persons whom the,government con~ends, t.o, be among the classes 
o~persons described in the rule. There is no requirement
tha't' the, defense stipu~ate or admit that such persons were 
in a position to bind the defendant. 

1 Rule 29. Motion for Judgment of Ac,quittal 

2 * * * * * 
3 (b) RESERVATION OF DECISION ON MOTION. If a metieB fer 

4 jad~eBt ef ae~~ittal is made at tee eleee sf all the 

5 evideBee, t ~he court may reserve decision on ~ A motion 

6 for judgment of acquittal. proceed with the trial (where the 

7 motion is made before the close of all the evidence), submit 

8 the case to the jury and decide the motion either before the 

9 jury returns a verdict or after it returns a verdict of 

10 guilty or is discharged ~ithout having returned a verdict. 

11 If' the court reserves decision. it must decide the motion on 

12 the basis of the evidence 'at the time the ruling was 

'\ 13 reserved. 

COJOlI~~EE RO~E 

The amendment permits the reservation of a motion for a 
judgment of acquittal made at the close of the government's case 
in the same manner as the rule now permits for motions made at 
the close of all of the evidence. Although the rule as written 
did not permit ,the court to reserve such motions made at the end 
of the government's case, trial courts on occasion have 
nonetheless reserved ruling. See, e.g., United States v. Bruno, 
873 F.2d 555 (2d eir.), cert. denied, 110 S.Ct. 125 (1989); 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


Minutes of the Meeting of June 17-19, 1993 

Washington, D.C. 


The mid-year meeting ofthe Judicial Conference Committee on Rules of Practice and 
Procedure was held in the Thurgood Marshall Federal Judicial Building in Washington, D.C. on 
Thursday, Friday, and Saturday, June l7-19, 1993. The following members were present: 

Judge Robert E. Keeton (chairman) 
Professor Thomas E. Baker 
Judge William O. Bertelsman 
Judge Frank H. Easterbrook 
Judge Thomas S. Ellis, III 
Chief Justice Edwin J. Peterson 
Alan W. Perry, Esquire 
Judge George C. Pratt 
Judge Dolores K. Sloviter 
Judge Alicemarie H. Stotler 
Alan C. Sundberg, Esquire 
William R. Wilson, Esquire 
Professor Charles Alan Wright 

The Department ofJustice was represented by Deputy Attorney General Philip B. 
Heymann (on Friday), Roger Pauley (Thursday and Friday), and Dennis G. Linder (Friday and 
Saturday). 

Supporting the committee were Dean Daniel R. Coquillette, reporter to the committee, 
Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules Committee 
Support Office of the Administrative Office of the United States Courts. 

Representing the advisory committees at the meeting were: 

Advisory Committee on Appellate Rules Judge Kenneth F. Ripple, chair, and 
Professor Carol Ann Mooney, reporter; 

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chair, and 
Professor Alan N. Resnick, reporter; 

Advisory Commmittee on Civil Rules - Judge Sam C. Pointer, Jr., chair, and Dean 
Edward H. Cooper, reporter; 

Advisory Corrunittee on Criminal Rules - Judge William Terrell Hodges, chair, and 
Professor David A. Schlueter, reporter; and 
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June 1993 Minutes Page 15 

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES 

Judge Hodges presented the report of the advisory committee, as set forth in his 
memorandum of May 14, 1993. (Agenda Item VI) He stated that the advisory committee was 
presenting two sets ofamendments. The fITst had been published for public comments and was 
now being presented by the committee for submission to the Judicial Conference. The second set 
ofproposals was new, and the advisory committee was seeking the standing committee's approval 
to publish them for comments. 

1. Amendments for adoption by the Judicial Conference 

Fed.R.Crim.P. 16 

Judge Hodges stated that the comments received from the public had been favorable to the 
proposed amendments to Rule 16(a)(l)(A), but some commentators had complained that the 
revisions to Rule 16 simply did not go far enough in permitting discovery in criminal cases. 

The committee approved the amendments to Rule 16 without change. 

Fed.R.Crim.P. 29 

The committee approved the amendments to the rule, which would allow a district judge 
to reserve judgment on a motion for judgment of acquittal. 

Fed.R.Crim.P. 32 

Judge Hodges reported that the advisory committee had received a substantial number of 
comments on the proposed amendments to Rule 32 and had given careful consideration to a letter 
submitted by the chairman of the Criminal Law Committee opposing a number of provisions in the 
proposed amendments. He stated that the advisory committee had made several changes in the 
rules as a result of the letter, but had rejected some of its suggestions. 

Judge Hodges summarized each of the advisory committee's changes made as a result of 
the public comments, as set forth at pages 2-4 ofhis memorandum ofMay 14, 1993. Most 
significantly, the advisory committee had agreed to eliminate the 70-day time limit between a 
fmding of guilt and the imposition of sentence. This action was taken largely to accomodate the 
concerns probation officers, who had complained that the proposed period is too restrictive for 
their offices. Accordingly, the advisory committee revised the rule after the public comment 
period to specifY simply that sentence should be imposed "without unncessary delay." 

Judge Hodges pointed out that the Criminal Law Committee and other commentators had 
objected to the new presumption that a probation ot1ice's recommendations on sentencing must be 
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AGENDA VICOMMIlTEE ON RULES OF PRACTICE AND PROCEDURE 
Washington, 	D.C. 

OF THE 
..-	 June 17-19, 1993 
f 	 JUDICIAL CONFERENCE OF THE UNITED STATES 
L. 	 WASHINGTON, D.C. 20544 

CHAIRMEN OF ADYISOAY COMMITTEESROBERT E. KEETON 
CHAIRWAN KENNETH F. RIPPLE 

APPEllATE RULES 

[ 	 EDWARD l,£AVV 
BANKRUPTCY RULES 

,­ SAM C. POINTER. JR. 

CMLAU1.E8

I..... WlLUAM TERRaJ. HODGES 
ClRIIMALAULES 

..... , RALPH K. WINTER, JR• 
EWlENCE RULES 

r 
L 

TO: 	 Hon. Robert E. Keeton, Chair.an 
Standing Co•• ittee on Rules of Practice 
and Procedure 

FROM: 	 Hon. W•• Terrell Hodges, Chair.an 
Advisory Co•• ittee on Federal Rules of Cri.inal 
Procedure 

SUBJECT 	 Report on Proposed and Pending Rules of Cri.inal 
Procedure and Rules of Evidence 

DATE: 	 May 14, 1993 

I. INTRODUCTION 

At its meeting in April 1993, the Advisory Committee on 
the Rules of Criminal Procedure acted upon proposed or 
pending amendments to a number of Rules of Criminal

[ 	 Procedure. This report addresses those proposals and the 
recommendations to the Standing Committee. A GAP Report and 
copies of the Rules and the accompanying Com.ittee Notes are 
attached along with a copy of the minutes of the Committee's 
April 1993 meeting • 

...., II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
I 

COMMENT. 

...., A. In General, 
, 
I 

In July 1992, the Standing Com.ittee approved 
a.endments to Rules 16 and 29 but directed publication for 
public co ••ent be deferred pending a relocation of the Rules 
Committee Support Office. In December 1992, the Standing 
Committee approved amendments to Rules 32 and 40 and 
directed that all four rules <16, 29, 32, and 40) be 
published on an e~pedited basis with the co.ment period to 
end on April 15, 1993. Comments were received on the 
proposed amend.ents and were carefully considered by the 
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[ 
Advisory eo•• ittee on Cri.inal Rules 

Report to Standing Co•• ittee 

May 14, 1993 


I' 
L.J 

Advisory Co•• ittee at its April 1993 .eeting in Washington, 
D.C. 	 ' In addition, the Co•• ittee received the testi.ony of [
,two witnesses at that sa.e .eeting. 

The GAP Report provides a .ore detailed discussion of 
the changes .ade to the Rules since their publication. The 
following discussion briefly notes any significant changes 
and the Co•• ittee's reco••ended action: 1 

J l;B. 	 Rule U,(a) (I) (A) .. Product ion of State.ents by 

Organizational'Defendants. 


The Committee .ade a,.inor change to the rule. The 
Committee changed the~ule,to'reflect that the defense is 
entitled to discover'the state!lents'of persons, who. the r 

r
'govern.ent contends, 'were in a position to bind an l,
organizational defendant~ The,Note was also changed to 
indicate that the rule does not require the defense to 
stipulate or ~dmit thai a~arti~ular person was in a 
position to bind the organization. 

The Committee recollIRends' that" Rul e lEda) (1) (A), as 
amended be approved by th~ St.ndi~g- Co •• ittee and forwarded o 
to the Judicial Conference for its ~pproval. 

n 
1.....C. 	 Rule 29(b). Delayed Ruling on 3udg.ent of 


Acquittal. 


[Although the Committee .ade ryo changes to the rule, it 
did make a minor change -to the Committee Note to reflect 
that on appeal of a delayed ruling on a motion for judgment r 
of acquittal, the appellate court would also be limited to l1-,;
consideration of th~ evidenc~ presented before the motion 
was .ade. 

fi
liThe Advisory Co •• ittee recom.ends that the Standing 

Co•• ittee approve Rule 29 and forward it to the Judicial 
Conference for its approval. o 

D. 	 Rule 32. Sentence and 3udg.ent. 1U
The Advisory Co.mittee hAS .ade several changes to the 

rule and the Co•• ittee N~te. They are as follows: 

[; 
The Com.ittee changed Rule 32(a) to retain the 

current language that sentencin~ should take place 
"without unnecessary delay." The rule continues to 

[ 
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1!l'O: 	 Bon. Robert B. K.eton, chairaan 

standing Coaaitt.e on Rule. of practice and 

Procedure 


. nOlI: 	 Bon. ",,"errell Bodg••, chairaaa 
Advi.ory eo_itt.e on Rule. of criainal Procedure 

8UBJBCl': 	 GAP Report: bplanation of ChaDge...de Sub.equent 

to the Circulation for ,PUblic coaaent of aule. 


t"i"',15, 2'~ 32 and 40 ' ", ' ' ~ ; ! , ' 

DA'1'B: Jlay 15,. 1"3 ­
At its July 1992 meeting the Standing Committee 


approved the circulation for public comment of proposed 

amendments to Rules 16 and 29 and ~t its meeting in December 

1992 approved 'the circiulation for public comment of proposed

amendments to Rules 32 and 40. 


All foUr rules' were published on an expedited basis in 
January 1993 with a deadline of April 15, 1993 for any 
comments.' At its me~ting on April 22, 1993 in Washington,
O.c., two witnesses presented' test;imony to the Committee on t 

r 
the proposed amendments. The Advisory Committee has """" 
considered':ithe written submissions of 'members of the public 
as well as the two witnesses.'Summaries of any colllllients on 
each Rule, the Rules, and the accompanying committee Notes [ 
are attached. 

The Advisory Committee's actions on the amendments 

subsequent to the circulation for public comment are as 

follows: 


1. 	 Rule 15(a)(1)(A). Production of statements by o 
Organisational Defendant•• 

The Committee made a minor change to the rule. As o 
originally published, and as reflected in the original
Committee Note, the rule did not address the question of 
what showing the defense would have to make to demonstrate othat the requested statements were made by a person 

associated with an organizational defendant. After 

additional discussion on that point, the Committee changed

the rule to reflect that t~e defense is entitled to discover 
 o 
the statements of persons, wbom tbegovernment contends, 

were in a position to bind an organizational defendant. The 

Hote was also changed to indicate that the rule does not [

require the defense to stipulate or admit that a particular 

person was in a position to bi~d the organization. 


[ 
2. 	 Rule 2'(b). Delayed Ruling on Judgment of 

l 
rAcquittal. 

- 8 -	 [ 
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Advisory co_itt.. on criainal Rul.s 

Propos.d Rul. 11(a) (1) (A) 


nwRul. 15. DiscovU7 04 Insp.ction 

1 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

2 (1) 'Into~ation :Subjectto Disclosure. 
, ," I , . " 

,..." 

3 ,(A),STATEMENT OF DEFENDANT. ,Upon request of a L 
4 defendant the'government ~ allaH: disclose to the 

5 defendant and aake:avai1ab1e for inspection; copying or C 
.r6 pho~aphing: any" i:-e1e~~nt::wri~ten or recorded L,; 

7 statements made by the'defendant,' or copies, thereof, 

L
r'l 

8 within the possession, custody or control of the 


9 government, the existence of which is known, or by the 

[

10 exercise of due di1igenq'e may. become known, to the 
, , 

11 attorney for the government; that portion of any [ 
12 written record containing the substance of any relevant 

13 oral statement made by the defendant whether before or [ 
14 after arrest in response to interrogation by a~y person 

15 then known to the defendant to be a government agent; o 
16- and recorded testimony of the defendant before a grand o
17 jury which relates to the offense charged. The 

18 government ~ Baa!! also disclose to the defendant 

19 the substance of any other relevant oral statement made 

20 by the defendant whether before or after arrest in o 
21 response to interrogation by any person then known by [
22 the defendant to be a government agent if the 

23 government intends to use that statement at trial. [ 
24 upon request of a Wftepe ~e defendant yhich is An 

o 
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I 

'- Uvisory Co_itt.. 08 criainal aul.s 
,.... Propos.4 aul. l'(a) (1) (A)
! 
i.... 

aULB8 or CRIJIIDL nocJIDU'ItB*[ 


r, 	 f' ..... 25 organization such as a corporation, partnership, 

[ 26 association, or labor union, the 90yerDlllent JIlUst 

27 disclose to the defendant any of the foregoing 

[ 28 statements Mde by a . person "lu~:","eeu-tt-.aY-CJraft~-~e 
., - 29 clefeftclaft~7-'I:lpeft-i~s~.e-eieft7-cli.eeve~-ef-reievaft-e

i " 

I : 
""-' 30 reeerded-~es~i.efty-~f-afty-wi~fteSS-Defere-a-CJraftd-;'I:lry 

r 31 who the GoyeX'nment scontends (l):was, at the time of 
L 

32 makingtbe statement'~a~-~es~*.eftY, so situated as A 
r . 	 .~ 

[ 33 aft cUreetor I officer.... er' employee.... or agent as to have ..... 
, ' : ': . ," ! ': 	 : 

34 beenab'le legal'ly to bind the qefendant in respect to
[ 

35 the subject of the statement eeftd'l:le~-e~fts~i~'I:l~ift.-~fte 
..., 

36 effeftse, or (2) was, at the time of offense, personallyL 
37 involved in the alleged conduct constituting the 

[ 38 offense and so situated as A aft director. officer.... er 

39 employee. or agent as to have been able legally to bind 

I 
r­

- 40 the defendant in respect to that alleged conduct in 

41 which the wi~ftess person was involved.[ 
42 * * * * * r 

L. COMMITTEE NOTE 

I ­
L The amendment is intended to clarify that the discovery

and disclosure requirements of the rule apply equally to 
,. ­
I 	 individual and organizational defendants. See In re United 

&tates, 918 F.2d 138 (11th Cir. 1990) (rejecting distinctionL 
between individual and organizational defendants). Because 
an organizational defendant may not know what its officersr 

! 	 or agents have said or done in regard to a charged offense, 
' ­

-I I 
1.... 

- 13 ­
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n 
L.... 

Uvi.ory Co_itt•• OD eraiul aUl•• 
~opo••d aula 1.,.)(1) (A) 

IUJLB8 01' CIlIJIIDL nocBDuaB* ' ~ , 
.. 

.,1 

it is iaportant that it have access to statements .ade by 
persons whose statements or actions could be binding on the 
defendant. See also United states ya Hughes, 413 F.2d 1244, 
1251-52 (5th Cir. 1969),~ vacated as moot, 397 U.S. 93 
(1970) (proseeution of corporations ·often resembles the most 
complex civil eases,' necessitating a vigorous probing of the 
..~s of detailed facts to seek out the truth"). . 

The amendment defines defendant in a brOod, 
nonexclusive, ~ashion'.'.,~(See ,also lS,U.S.C.S 18 (the term 
"organization" includes a person other thall. an individual). 
An¢! ,the ,,~Emdment· recogl'\i:zes. ·t~,t an :organiz'ational . 
defendant could be bound by an agent's statement, see, e.g., 
Federal,' Ru,le 9f •. Evi¢!~n~e: 80;1~,(d) (;:2) r+pr,.:pe, v:i::~ariouslY .liable 
fo1=' an agent's actions,.· The amendmentcont..plates that, 
upon .',reque,st of:, ~e ?~.t~~da~t I . the'i~~e~ep,~ .. ~ilJ., disclose 
any st.at@ent:s w1thin ,~e~iew o~ the ruJ.e !lnd made by 
persop~ W:J:io,m ,;;tPe, g:o~~J'lD1e;n~ ,:con:t,en,d;s; ,,~o', be ;~o.pg the: classes o
of persoIl;sdescribed,'li.... th.e ~le,•. Th~re is no requ1rement 
tha~"~hV .p.,~f~~e!,,'I3,~iJ?1.t~~~8:,J.l0tr',arlmit.;1;~at, ;~\lph~ persons were 
in a j?QS.Lt.1c;m to ):)1114 the a:efendant. i' 

" " f I. __J 
'~",r'" "1\;,, 'f 

[ 

n 
LJ 

[ 
r 
f ' 
U 

c 
[ 

[ 
n, I 
("" 

- 14 ­288

mailto:st.at@ent:s


....., 
i 
I 

L.... 

UVIBOllY COJOaftBB OIl 
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 PIlOPOSBD aJlBIID.KD'! IfO aULB l' (a) (1) (A) 


r 	 x. 8tJJD1A1lY OW COJIIIBII',rS: aul. l' (a) (1) (A)
L 

The Committee has received three written (3) comments 
on the proposed amendment to Rule 16(a) (1) (A) (statements byr- organizational defendants). All three commentators supportL 	 the amendment. but focus on the issue of what showing, if 
any', the defendant organization JlUst .ake in order to obtain 
disclosure. One suggests a change in the Committee Note to 
the effect that the organizational defendant should not be 
required to show that an' individual was able to legally bind 
the defendant. Another advocates an automatic disclosurer prov1s10n. 	 And the third indicates that the disclosureL should also extend to those who the government contends were 
in a position to bind the defendantorganizat1on. 

xx. LXBT OP COMKEBTATORS: Rule 11(&)(1)(&)
. ­
I 1 . David P. Bancroft, Esq.,San Francisco, CA,..... 

4-2-93 

[ '2. 	 William J. Genego , Peter Goldberger, NADCL, 
Wash., D.C., 4-14-93. 

3. Myrna Raeder, Prof., Los Angeles, CA,.4-12-93. 

IXI. COHKBHTS: Ru1.11(&)(1)(A)[ 
David P. Bancroft., Esq.
Private Practicer, 	 San Francisco, CA, 

I.... April 2, 1993 

Mr. Bancroft, states that the reference in the committee[ 	 Note to the process of showing that a particular individual 
had the ability to bind the organizational defendant is not 
practical; an ent~ty often does not know which agents the[ 	 government believes can bind it. He advocates an .automatic 
disclosure provision -- based on the government's claim that 
an individual was in a position to bind the entity.r 

L 

r 
w 

[ 
r - 15 ­
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n .. ,J 
Advisory comaittee on criainal Rule. 
Proposed a.endaents to Rule 11(a) (1)(&) 
..y 19" 1L 

William J. Genego, Esq. o 
Peter Goldberger, Esq.

Hational Assoc. of Crim. Defense Lawyers

Washington, D.C. 

April 14, 1993 


J.,"I'! 

. " Mr • Genego 'and ,Mr. Goldberger, on behalf of the 
Hational Ass~ciation'of Criminal Defense Lawyers, endorses 
theamendm~nt~ to Rule i6. BU,t they suggest that the rule be 
further mc:tdif)i.e~ to require disclosure for statements., by 
~sons"whQ"tpe; gove~ent contends were in a position to 
~1~, :-=he '~,~~,e'Pdant organization. '!'hey note that In sOme 
cases~,the';i)l';",g\anization may disclaim that the person was in 
such a ,pos,~1;;i,on but the government will take the opposite 
pp:~id~io~:",t::li~;eptitY', ,:they suggest, should be abl,e to obtain 
the statemer),theyen' i~ ,,~it, disagr:ees with the government' s 
position. 

Myrna Raeder 
Professor of Law 
Southwestern Oniv. School of Law 
Los Angeles, CA 
April, 12, 1993 

Professor Raeder, on behalf of the American Bar 
Association, supports the amendment to Rule 16, noting that 
in February 1992, the ABA approved a similar amendment. She 
believes, however, that the committee Note should be changed 
to reflect what, if any, burden. might rest on the 
organizational defendant to show that the requested r 

L,.,; 

statements were made by a person able to bind the 
organization. The Note as currently written does not 
specifically address that question but instead leaves it for [
the court and the parties to determine that issue. 
Professor Raeder indicates that the comment is entirely too 
ambiguous to ensure that organizational defendants will 
routi,nely receive 'the .statemen,ts. She recommends that the o 
Hote reflect that upon request, the government should 
routinely produce statements and testimony of individuals nwho it:may~'contend· at trial bind, the organizational udefencli;lnt." ,This change, she',suggests Would be simple to 
apply and,avoid interpretive, issues. 

[ 

[ 

[ 
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MINUTES 


of 


THE ADVISORY COMMITTEE 


on 


FEDERAL RULES OF CRIMINAL PROCEDURE 


April 22 & 23, 1993 


Washington, D.C. 


The Advisory Committee on the Federal Rules of Criminal Procedure met in Washington, D.C. on April 22 and 
23, 1993. These minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Hodges, Chair ofthe Committee, called the meeting to order at 9:00 a.m. on Thursday, April 22, 1993 at 
the Federal Judiciary Building in Washington, D.C. The following persons were present for all or a part ofthe 
Committee's meeting. 

Hon. Wm. Terrell Hodges, Chair 


Hon. Sam A. Crow 


Hon. W. Eugene Davis 


Hon. John F. Keenan 


Hon. George M. Marovich 


Hon. Joseph H. Rodriguez 


Hon. Harvey E. Schlesinger 


Hon. D. Lowell Jensen 


Prof. Stephen A. Saltzburg 


Mr. John Doar, Esq. 


Mr. Tom Karas, Esq. 


Ms. Rikki J. Klieman, Esq. 


loflS 9/512003 3:23 PM 
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Mr. Edward Marek, Esq. 

Mr. Roger Pauley, Jr., designate of Mr. John Keeney, Acting Assistant Attorney General 

Professor David A. Schlueter 

Reporter 

Also present at the meeting were Judge Robert Keeton and Mr. Bill Wilson, chairman and member respectively 
ofthe Standing Committee on Rules of Practice and Procedure; Mr. Peter McCabe, Mr. David Adair, and Mr. 
John Rabiej ofthe Administrative Office of the United States Courts. Magistrate Judge Crigler was not able to 
attend. 

I. INTRODUCTION AND COMMENTS 

Judge Hodges welcomed the attendees and noted that Judges Keenan and Schlesinger were attending their 1ru:.1 
meeting and thanked them for their many years of faithful service to the Committee. He also introduced the new 
members ofthe Committee: Judges Davis, Marovich, and Rodriguez, and Ms. Klieman. 

II. HEARING ON PROPOSED AMENDMENTS 

The Chair also noted that a number ofCriminal Rules had been published for public comment and that originally, 
a hearing on those proposed amendments had been set for March 29th in San Francisco and May 6, 1993 in 
Washington. Due to lack ofwitnesses, the San Francisco hearing had been cancelled. In order to consolidate 
travel, the May 6th hearing had been moved forward to coincide with the Committee's meeting. The Committee 
heard testimony from two witnesses: Mr. Thomas W. Hillier, Jr., a Federal Public Defender from Seattle, 
Washington and Hon. Frederick N. Smalkin,ill 

from the United States District Court in Baltimore, Maryland. Mr. Hillier addressed the proposed amendments to 
Rules 16 and 32 and Judge Smalkin addressed the proposed amendments to Rule 32. 

III. SPECIAL ORDER OF BUSINESS 

As a special order of business the Chair recognized four persons who had indicated an interest in testifYing about 
proposed amendments to Rule 16: Hon. Donald E. O'Brien, Hon. William G. Young, Hon. John A. Jarvey, and 
Professor Charles W. Ehrhardt. Each presented testimony to the Committee on the need for an amendment to 
Rule 16 which would either require the govemment to identifY written materials which directly name the 
defendant, or in the alternative, require the government to make available to the defendant any existing index or 
cross referencing system or program which would assist the defense in identifYing materials relating to the 
defendant. The witnesses offered the two options in language drafted by Professor Ehrhardt. They pointed out 
that there is a compelling financial need to save defense counsel time in sorting through massive amounts of 
material in preparing for trial. In response to questions from the Committee they recognized that the government 
might have an interest in protecting its work product but that some system should be devised to expedite criminal 
discovery, where time and resources are becoming more scarce. 

20fl5 9/512003 3:23 PM 
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Judge Hodges thanked the witnesses for their insights and indicated that in the due course ofdiscussing possible 
amendments to Rule 16, the proposal would again be considered. 

IV. APPROVAL OF MINUTES 

Judge Crow moved that the minutes ofthe Committee's October 1992 meeting in Seattle be approved. Mr. 
Karas seconded the motion which carried unanimously. 

V. CRIMINAL RULES UNDER CONSIDERATION 

A. Rules Approved by the Supreme Court 

and Fonvarded to Congress 

The Reporter informed the Committee that the Supreme Court was in the process ofapproving a number of 
proposed amendments to the Criminal Rules and forwarding them to Congress for action under the Rules 
Enabling Act. The Rules amended by the Court are as follows: 

1. Rule 12.1, Production ofStatements. 

2. Rule 16(a), Discovery ofExperts. 

3. Rule 26.2, Production of Statements. 

4. Rule 26.3, Mistrial. 

5. Rule 32(f), Production ofStatements. 

6. Rule 32.1, Production of Statements. 

7. Rule 40, Commitment to Another District. 

8. Rule 41, Search and Seizure. 

9. Rule 46, Production of Statements. 

10. Rule 8, Rules Governing § 2255 Proceedings. 

II. Technical Amendments to other Rules. 

B. Rules Approved by the Standing Committee 

and Circulated for Public Comment 

30fl5 91512003 3:23 PM 
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on an Expedited Basis 

The Reporter infonned the Committee that at its December 1992 meeting the Standing Committee approved for 
public comment proposed amendments to Rules 32 and 40(d), two amendments approved by the Committee at 
its Seattle meeting in October 1992. In addition, the Standing Committee authorized publication and comment on 
two Rules it had earlier approved: Rules 16(a)(l)(discovery ofexperts) and Rule 29(b)(delayed rulings on 
motions for judgment ofacquittal). All four rules were approved for expedited consideration; the comment period 
ended on April IS, 1993. 

1. Rule 16(a)(1(A», Disclosure of Statements by Organizational Defendants 

Judge Hodges provided a brief background on the proposed amendment to Rule 16 which would require the 
government to disclose to the defense certain statements by individuals associated with organizational defendants. 

Mr. Karas moved that the proposed amendment be sent forward to the Standing Committee with the 
recommendation that it be approved. Mr. Marek seeonded the motion. 

Judge Hodges noted that several written comments had been received on the proposed change and that he 
thought that there was merit in recognizing in the rule and the accompanying note the fact that the parties may 
disagree as to whether a particular person was in a position to bind the organizational defendant. Following 
comments by Judge Marovich concerning that problem, Judge Keeton recommended that the rule be changed 
slightly to require the government to disclose the statements of persons "the government contends" were in a 
position to bind the organizational defendant Judge Hodges in tum suggested appropriate language for the note 
which would recognize that the defense would not be required to stipulate or admit that a particular individual was 
in a position to bind the defendant. 

Judge Keenan moved that the amending language be added to the rule. Judge Rodriguez seconded the motion 
which carried by a vote of 10 to 0 with one abstention. The main motion to forward the amendment to the 
Standing Committee carried by a vote of 10 to 0 with one abstention. 

2. Rule 29(b), Delayed Ruling on 

Judgment of Acquittal 

The Reporter briefly reviewed the background ofthe proposed amendment to Rule 29(b) and noted that one 
commentator, Mr. Weinberg, had suggested that the rule or the note reflect that on appeal of a delayed ruling ofa 
motion for judgment ofacquittal the court is not free to consider any evidence submitted after the motion was 
made at trial. Following additional briefdiscussion during which several members indicated that that position was 
clear from the wording of the rule itself, Mr. Pauley moved that the rule be forwarded to the Standing Committee. 
Judge Crow seconded the motion which carried by vote of 10 to 0 with two abstentions. 

3. Rule 32, Sentence and Judgment 
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by a vote of6 to 7. Judge Keenan thereafter moved that Rule lObe amended to permit video teleconferencing if 
the defendant waived personal appearance. Professor Saltzburg seconded the motion which carried by a vote of 
10 to 3. 

Turning to Rule 43, Judge Jensen noted that the issue ofwaiver would also be a key point in any change to the 
rule. Mr. Marek expressed concern that any counsel who recommended that a defendant waive personal 
appearance might be guilty of ineffective assistance ofcounsel. 

Judge Keenan moved that Rule 43 be amended to permit teleconferencing ofpretrial sessions if the defendant 
waives personal appearance. Judge Crow seconded the motion which carried by a vote of9 to 3 with one 
abstention. 

3. Appointment of Subcommittee to Consider Problems Associated with Proposals to Amend Rules 

Judge Hodges noted the problems often associated with unsuccessful proposals to amend rules. He queried what 
response, if any, the Committee should give to individuals or groups who request permission to appear personally 
before the Committee to propose rule changes or to address the Committee before it votes on a particular 
amendment. He appointed a subcommittee consisting ofJudge Crow (Chair), Judge Jensen, Mr. Marek, Ms. 
Klieman, and Mr. Pauley to consider the issue and whether the Committee should adopt any policies or standard 
procedures for dealing with those issues. Later in the meeting, at the suggestion of Mr. Pauley, Judge Hodges 
asked the subcommittee to consider the issue ofwhether a particular proposal should be considered indefinitely 
tabled if it is rejected by the Committee. 

4. Rule 12: Proposal to Amend Rule to Require Defense 

to Raise Entrapment Defense as Motion 

Judge Hodges indieated that Judge M. Real had proposed that Rule 12 be amended to require defendants to 
raise the entrapment defense as a pretrial motion and drew the Committee's attention to materials in the agenda 
book supporting that proposal. No motion was made regarding the proposal. 

5. Rule 16: Proposal to Require Government 

Disclosure of Witnesses 

The Chair indieated that at its October 1992 meeting the Committee had indieated an interest in revisiting 
possible amendments to Rule 16 which would require the government to disclose its witnesses to the defense. 
Mr. Wilson and Professor Saltzburg had agreed to draft a possible amendment, and had done so. But he added 
that Attorney General Reno had sent a letter to the Committee asking it to defer consideration ofthat amendment 
until she had a chance to review it. 

Judge Schlesinger then moved to defer consideration ofthe amendment. Judge Keenan seconded the motion. 

lOofl5 9/512003 323 PM 

295



http://wv.w.l.J..lC()UJi£gov!rules/Minuteslcrm4-22.htm 

Judge Keenan indicated that it would be important to respect the request ofthe new Attorney General and give 
the Department of Justice an opportunity to consider more fully the proposed amendment. Judge Hodges 
indicated that there has been almost continuous consideration ofamendments to Rule 16 and that the heart ofthat 
rule rested in the proposal from Mr. Wilson and Professor Saltzburg. 

Mr. Wilson acknowledged the request ofthe Attorney General but was concerned about continued delays in 
addressing what is a vital issue in federal criminal discovery. Professor Saltzburg acknowledged that the issue 
raised political questions and that if the Committee did not defer it might be viewed as a snub to the Attorney 
General. He suggested a middle ground - the Committee could defer the matter but continue to pursue the 
amendment. Mr. Pauley indicated that after reviewing the proposal, the Attorney General might be in a position to 
suggest an alternative solution or amendment. 

Following additional brief discussion of possible solutions, the Committee vote unanimously to defer the proposed 
amendment to Rule 16 until its next meeting. 

There was also a brief discussion about the proposal from Judge O'Brien that Rule 16 be amended to require the 
government to identifY the materials implicating the defendant. Several members expressed concern about the 
process of reconsidering proposals which had already been rejected; this proposal in particular had been 
considered and rejected by the Committee at is October 1993 meeting. Judge Hodges recommended that the 
subcommittee on procedures consider the issue. Any further action on Judge O'Brien's proposal was deferred. 

6. Rule 24(b): Proposal to Reduce Number 

of Peremptory Challenges 

The Chair pointed out a proposal from scveral individuals that the Committee consider amending Rule 24 to 
reduce or equalize peremptory challenges -- in an effort to reduce court costs. He provided background 
information on the Committec's past attempts to amend Rule 24(b) to equalize the number of peremptory 
challenges and observed that perhaps Congressional interest in the matter might spur the Committee to reconsider 
that issue. No motion was made to amend Rule 24. 

7. Rule 43: Proposal to Permit 

In Absentia Sentencing 

The Reporter provided a brief introduction to the Department of Justice's proposal to amend Rule 43 to permit in 
absentia sentencing. Mr. Pauley moved that Rule 43 be so amended and Judge Davis seconded that motion. 

Mr. Pauley provided additional background information and reasons for the amendment. He pointed out that 
caselaw recognizes that the government can be prejudiced by the absence of a defendant. Judge Hodges 
questioned what would happen to the right ofappeal ifthe defendant was sentenced in absentia Judge Marovich 
indicated that it is a matter of waiver. He noted that in Illinois there is considerable caselaw indicating that if the 
defendant leaves after being admonished about the consequences ofdoing so, he or she has waived whatever' 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


Minutes ofthe Meeting of December 17-19,1992 

Asheville, North Carolina 


The winter 1992 meeting of the Judicial Conference Committee on Rules ofPractice and 
Procedure was held in Asheville, North Carolina on Thursday, Friday, and Saturday, December 
17-19, 1992. The following members were present: 

Judge Robert E. Keeton (chairman) 

Judge William O. Bertelsman 

Judge Frank H. Easterbrook 

Alan W. Perry, Esquire 

Chief Justice Edwin J. Peterson 

Judge George C. Pratt 

Judge Dolores K. Sloviter 

Judge Alicemarie H. Stotler 

William R. Wilson, Esquire 


Also present were Dean Daniel R. Coquillette, reporter to the committee, Peter G. 
McCabe, secretary to the committee, and John K. Rabiej, chief ofthe Rules Committee Support 
Office ofthe Administrative Office. Judge Thomas S. Ellis, III, Professor Charles Alan Wright 
and Deputy Attorney General George J. Terwilliger, III, were unable to attend. Paul Cappuccio 
attended the meeting to represent the Department ofJustice in the absence of Paul Terwilliger. 

Representing the advisory committees in attendance were: 

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chairman, and 
Professor Carol Ann Mooney, reporter; 

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chairman, and 
Professor Alan N. Resnick, reporter; 

Advisory Committee on Civil Rules - Judge Sam C. Pointer, Jr., chairman, and Dean 
Edward H. Cooper, reporter; and 

Advisory Committee on Criminal Rules - Judge William Terrell Hodges, chairman, and 
Professor David A. Schlueter, reporter. 

Also participating in the meeting were Joseph F. Spaniol, Jr. and Brian R. Gamer, 
consultants to the committee, Mary P. Squiers, project director ofthe local rules project, and 
William B. Eldridge, director ofthe Research Division of the Federal Judicial Center. 
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Judge Easterbrook expressed concern that subdivisions (b)(3) and (b)(4) of the distributed 
draft, when read together, might create an implication that one may violate constitutional rights in 
civil cases, but not in criminal cases. He suggested that (3) and (4) could be merged to provide 
that evidence be admitted in both civil and criminal cases if essential to a fair and accurate 
determination. Judge Pointer responded that this solution would be politically unacceptable to the 
supporters of the pending legislation. He added that the constitutional standard found in (3) could 
be added to (4), but the advisory committee consciously decided to adopt a more lenient standard 
of admissibility in civil cases. 

Judge Ripple echoed Judge Easterbrook's concern about the different standards that 
would apply in civil and criminal cases. He suggested that the public comments might well be 
enlightening on this point and expressed concern that the comment period would be less than the 
usual six months. Judge Keeton agreed that the short period was a problem, but he stated that the 
Judicial Conference had made a clear representation to the Congress that the rules committees 
would consider evidence rule 412 on a fast track basis. 

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES 

Judge Hodges noted that the proposed amendments to rules 16 and 29 had been approved 
previously by the standing committee for publication. He directed the committee's attention to 
proposed amendments to evidence rule 412 and criminal rules 32 and 40. (Agenda Item X) 

Fed.R.Evid. 412 

Professor Schlueter stated that a subcommittee of the advisory committee had been 
working on potential changes in the evidence rules for a year and a half. The proposed 
refonnulation of rule 412 had been prepared as an alternative to pending Congressional proposals. 
It was superseded by later drafts, prepared in consultation with the Advisory Committee on Civil 
Rules. Professor Schlueter infonned the committee that his remarks would be directed to the "Fall 
1992 Draft" version of rule 412 circulated to the committee earlier in the meeting. 

He reiterated Judge Pointer's observation that the two advisory committee drafts before 
the standing committee were virtually identical except for style. The criminal committee's version 
contained separate subdivisions (a) and (b) in order to emphasize the strong policy ofexcluding 
evidence of sexual behavior. In this respect, the criminal committee draft was closer to the 
Congressional intent, although it took more words to say the same thing as the civil committee 
draft. 

In consultation with Judge Hodges, Professor Schlueter agreed to adopt the civil 
committee's use of the word "offered," rather than "admitted" on line 50 of the draft, since it 
would strengthen the general policy of exclusion. The committee agreed to the change. 
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The committee then approved publishing all four proposed rules (16, 29, 32, and 40) on 
an accelerated basis in a package with the other proposed rule amendments. 

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES 

Judge Leavy presented the report of the advisory committee, as set out in his 
memorandum ofNovember 16, 1992. (Agenda Item IX) He proposed amendments to rules 8002 
and 8006. 

The changes in Rule 8002 would pennit a post-trial motion for relief from a judgment or 
order to toll the time for appeal. (Bankruptcy rule 9024 generally incorporates civil rule 60.) The 
changes were intended by the advisory committee to conform to the 1993 amendments to 
appellate rules 4(a)(4) and 6(b)(2)(ii) and eliminate the "trap" ofrule 4, which requires appellants 
to file a new notice of appeal if certain post-trial motions are filed. 

The change in rule 8006 would suspend the 10-day period to designate the record if a 
timely post -judgment motion is made and the notice ofappeal is superseded by operation of rule 
8002. 

Professor Resnick pointed out that the bankruptcy rules specifY a short 10-day appeal 
period, compared to the 30-day appeal period of the civil rules. He stated that in appeals from the 
district court to the court of appeals there is little practical difference between filing and service. 
In bankruptcy, however, the appealing party must act quickly and be certain as to whether a post­
trial motion has been filed. He added that the Advisory Committee on Bankruptcy Rules would 
consider amending rule 9023 at its February 1993 meeting. 

Judge Keeton expressed concern over having to amend the rules piecemeal and asked 
whether there was a way to take care of the problem of the notice of appeal "trap" at one time. 
Professor Resnick responded that the better way to solve the problem would be to amend civil 
rule 59 and not amend the bankruptcy rules at all. 

The members then noted several inconsistencies in current usage in the civil rules, ~, 
rules 50, 59, and 60, a number ofwhich are incorporated by the bankruptcy rules. Some refer to 
motions being "made," while others speak in terms of service, or filing, or both. Accordingly, the 
standing committee decided to ask the Advisory Committee on Civil Rules to conduct a general 
review of the inconsistent usage of these terms in the current rules. 

The committee then approved bankruptcy rules 8002 and 8006 and voted to include them 
in the same package as the other rules, with an accelerated public comment period to end April 
15, 1993. The committee further agreed that the proposed changes in the bankruptcy official 
forms be made without public comment because they consist merely of confonning amendments 
required by a recent statute, clarification of instructions to the forms, and changes to facilitate the 
processing ofcases. 
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