MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 15-16, 2003
Gleneden Beach, Oregon

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Gleneden Beach, Oregon on October 15 and 16, 2003. These minutes reflect the
discussion and actions taken at that meeting.

L. CALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Wednesday, October 15, 2003. The following persons were present for all or a part of
the Committee's meeting:

Hon. Edward E. Carnes, Chair

Hon. Susan C. Bucklew

Heon. Paul L. Friedman

Hon. David G. Trager

Hon. James P. Jones

Hon. Anthony J. Battaglia

Hon. Reta M. Strubhar

Mr. Robert B. Fiske, Jr.

Mr. Donald J. Goldberg

Mr. Lucien B. Campbell

Mr. Jonathan Wroblewski, designate of the Asst. Attorney General for the
Criminal Division, Department of Justice

Prof. David A. Schiueter, Reporter

Also present at the meeting were: Hon. Mark R. Kravitz, member of the Standing
Committee and liaison to the Criminal Rules Committee; Mr. Peter McCabe and Mr.
James [shida of the Administrative Office of the United States Courts; Mr. John Rabiej
Chief of the Rules Committee Support Office of the Administrative Office of the United
States Courts; Ms. Laural Hooper of the Federal Judicial Center; Judge John Roll and
Magistrate Judge Tommy Miller, former members of Committee; and Mr. George Leone,
Chief, Appeals Division, United States Attorney’s Office, D.N.J. Prof. Nancy J. King
participated by telephone.

Judge Carnes recognized Judges John M. Roll and Tommy E. Miller and thanked

them for their six years of dedicated service on the Committee. He also noted that Judge
Tashima’s term on the Standing Committee had ended in September 2003, and welcomed
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G. Rule 16. Proposal from Judge W. Wilson re Disclosure of Government
Witnesses to Defense

Judge Wilson, a former member of the Standing Committee, had written to Judge
Davis, the former chair of the Committee, in 1999 asking the Committee to once again
address the issue of government disclosure of the names of its witnesses to the defense.
The Reporter provided a brief overview of a similar amendment which had been
proposed by the Criminal Rules Committee, published for comment, and approved by the
Standing Committee. Judge Wilson had been one of the chief supporters of that proposal.
The amendment did not receive the support of the Judicial Conference and the issue had
not been revisited since then. Judge Friedman noted that there was some merit to the idea
and recommended that the Committee consider the issue again. That proposal failed by a
vote of 3 to 8.

H. Rule 23. Proposal from Mr. Jeremy Bell re Issue of Whether Jury
Trial is Authorized

The Reporter explained that in 2000, during the comment period of the restyling
project, one of Judge Miller’s students at William and Mary School of Law had proposed
an amendment to Rule 23 that would specifically indicate when a defendant was entitled
to a jury trial. He added that the item was being carried on the docket as pending further
action. Following a brief discussion, Judge Friedman moved that the proposal be
rejected. The motion was seconded by Mr. Goldberg and carried by a unanimous vote.

L Rule 32(c)(5). Proposal from Mr. Gino Agnello, Clerk of 7th Circuit
re Whether Clerk is Required to File Notice of Appeal

The Reporter stated that in 2000, Judge Davis (former Chair of the Committee)
received a letter from the Clerk of the Seventh Circuit Court of Appeals requesting that
the Committee consider a possible amendment to Rule 32 should address the possibility
that the clerk of the court would fail to file a notice of appeal, when requested to do so by
the defendant. The court, in United States v. Hirsch, had addressed the problem in a case
where the defense counsel and defendant were under the mistaken impression that the
clerk had complied with the defendant’s request that a notice of appeal be filed. By the
time the error was discovered, all of the permissible time limits for perfecting an appeal
had expired; the only real remedy at that point, according to the court, was for the
defendant to file a § 2255 motion. Mr. Wroblewski said that he had contacted various
United States Attorneys and had concluded that this issue was not a problem requiring an
amendment to the rules. Other members noted that the same issue could arise in any rule
provision that required a party or court to take a particular action, and no action is taken.
Judge Carnes noted that a clear consensus had formed to not address the issue in an
amendment and asked that the Administrative Office relay that information to the
Appellate Rules Committee.
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 25-26, 2002
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Washington, D.C. on April 25 and 26, 2002. These minutes reflect the discussion and
actions taken at that meeting.

LCALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, April 25, 2002. The following persons were present for all or a part of the
Committee's meeting:

Hon. Edward E. Carnes, Chair

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. Paul L. Friedman

Hon. David G. Trager

Hon. Harvey Bartie 11

Hon. Tommy E. Miller

Hon. Reta M. Strubhar

Prof. Nancy J. King

Mr. Robert B. Fiske, Esq.

Mr. Donald J. Goldberg, Esq.

Mr. Lucien B. Campbell

Mr. John P. Elwood, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. A. Wallace Tashima, member ofthe Standing
Committee and liaison to the Criminal Rules Committee; Hon. Roger Pauley of the Board
of Immigration Appeals; Prof. Kate Stith, former member of the Committee; Mr. Peter
McCabe, Ms. Nancy Miller, and Mr. James Ishida ofthe Administrative Office of the United
States Courts, Mr. John Rabiej Chief of the Rules Committee Support Office of the
Administrative Office of the United States Courts; Mr. Joseph Spaniol, consultant to the
Standing Committee; Ms. Laurel Hooper, of the Federal Judicial Center; and Mr. Christopher
Jennings, briefing attorney for Judge Scirica.
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Rule 12,§ 2255 Proceedings. Applicability of Rules of Civil Procedure and Rules
of Criminal Procedure. The Committee approved the minor style changes to Rule 11 of the
§ 2255 Rules.

Judge Carnes indicated that the Rules and accompanying forms would be presented
to the Standing Committee with a view toward requesting that they be published for
comment.

C. Other Proposed Amendments to Rules
1. Rule 12.2. Notice of Insanity Defense; Mental Examination

Judge Carnes stated that Mr. Pauley had written to the Committee suggesting that the
revised Rule 12.2, currently pending before the Supreme Court, was missing a sanction
provision for those cases where the defense fails to disclose the results of a mental
examination conducted by the defense expert. Following additional brief discussion, Judge
Carnes indicated that the matter would be placed on the agenda for the Committee’s Fall
2002 meeting and he asked the Reporter to draft appropriate language for a possible
amendment to Rule 12.2.

2. Rule 16; Discovery and Inspection

The Reporter indicated that Mr. Carl Peterson, an attorney practicing in New York
City, had suggested an amendment to Rule 16 that would require the government to disclose
automatically the identity of any government expert, in the same manner as that provided for
in the Civil Rules. The Committee briefly discussed the proposal and decided to take no
further action.

3. Rules 29, 33, and 34; Proposed Amendments re Rulings by
Court

Judge Friedman discussed his proposed amendments to Rules 29, 33, and 34
concerning the 7-day time limit for filing motions filed under those rules, or obtaining from
the court, within that same 7-day limit, a fixed deadline for filing a motion under those rules.
He explained that the case might arise where the defendant files an extension of time within
the 7 days but due to the judge’s illness or absence, the judge does not, within the 7-day
limit, extend the deadline. He noted that at least one Circuit had ruled that the 7-day limit
is jurisdictional and that in those cases, through no fault of the defendant, the defendant is
not permitted to file a late motion.

Mr. Elwood stated that he believed that that would be the exceptional case and Judge

Trager observed that if the defendant was barred from filing a motion under one those three
rules, the defendant could still file a § 2255 motion and seek relief. Judge Bartle noted that
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Judge Miller reported that he had polled fellow magistrate judges and that there was
no record of this ever being an issue. He supported a possible amendment, however.
Following additional discussion, Judge Miller moved that the Committee consider an
amendment to the Rules; Judge Roll seconded the motion, which carried by a vote of 11 to
1. Judge Carnes indicated that the matter of the language to be used for the amendment
would be placed on the agenda for the Fall 2002 meeting.

7. Miscellaneous Proposed Amendments to Rules

Judge Carnes pointed out that Mr. Pauley had written an extensive memo to the
Committee setting out a variety of proposals. He indicated that although some of the issues
had already been discussed, the Committee might wish to consider others.

The Reporter briefly discussed each of the proposals, or categories of proposals. First,
Mr. Pauley had identified several rules that may need to be amended to address international
criminal activity—Rules 4, 5, 6, and 41. The Reporter observed that the Committee had
actually accomplished some of those points, especially with recent amendments to Rules 6
and 41.

Second, the Reporter pointed out that Mr. Pauley had noted that the development of
DNA evidence may support another global review of the rules. For example, he raised a
number of questions about whether the current rules would permit an indictment of a yet
unknown defendant who can be identified only by DNA evidence, in order to toll the statute
of limitations. Another example is the possible relationship between Rule 33 (New Trial) and
the Innocence Protection Act.

Third, Mr. Pauley had identified lingering issues that the Committee may wish to
consider, i.e., the issue of intra-Departmental access to grand jury information for purposes
of civil enforcement in Rule 6 and addressing the issue of equalizing the number of
peremptory challenges in Rule 24.

Fourth, the Reporter noted that Mr. Pauley had suggested that the Committee
reconsider the issue of whether the court in conducting a plea colloquy under Rule 11 should
be required to apprise the defendant, who is an alien, about possible adverse immigration
consequences following a guilty or nolo contendere plea.

Fifth, Mr. Pauley had offered additional views in support of adopting language (or
a new rule) on the subject of covert searches and suggests that the Committee may wish to
visit the issue of authorizing judges to issue warrants for persons or property “within or
outside™ the district. The Reporter indicated that the Committee had already addressed that
point, at least with regard to terrorist activities and with regard to tracking-device warrants.

Finally, Mr. Pauley had offered a list of miscellaneous matters that may deserve
attention; whether to adopt a new general rule regarding waiver vis a vis consent;
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clarifying language in Rule 1 concerning the ability of a “judge” to act; and in Rule 16,
extending the due diligence requirement to the subsection dealing with disclosure of
documents and tangible evidence. Judge Carnes observed that some of those issues had
been debated at length in the past, in particular the definition of “judge” in the Rules.

Following brief discussion on these items, Judge Carnes asked for and received a
consensus that the proposals be tabled and that if any member wished to formally propose
any particular amendment, after further considering any of Mr. Pauley’s proposals, to contact
him or the Reporter so that the proposal could be placed on the agenda for the Fall 2002
meeting.

VI.OTHER RULES AND PROJECTS PENDING BEFORE
ADVISORY COMMITTEES, STANDING COMMITTEE
AND JUDICIAL CONFERENCE

Judge Carnes informed the Committee that it had been requested to review model
local rules concerning electronic filings in criminal cases. He indicated that last year, a
subcommittee of the Committee on Court Administration and Management (CACM)
developed a model local rule for accepting electronic filings in civil cases. The Judicial
Conference ultimately approved that rule. Now, he said, it appeared that some courts will
be able to accept electronic filings in criminal cases in the very near future and that the chair
of CACM, Judge John Koeltl (S.D.N.Y) has offered suggested changes to the existing model
local rule to accommodate criminal cases. The revised rule had been forwarded to Judge
Fitzwater, chair of the Technology Subcommittee of the Committee on Rules of Practice and
Procedure who in turn has asked the members of that subcommittee to review the attached
draft and offer any comments or suggestions to Judge Koeltl.

Judge Carnes added that in the anticipation that a model local rule will be submitted,
eventually, to the Judicial Conference, the Committee should review the enclosed draft and
offer its views, suggestions, or comments on the proposed rule. He called on Ms. Nancy
Miller, of the Administrative Office, who had been working on the issue, to provide
additional background information about the proposed model rules.

The Committee held an extended discussion on what, if any, special problems might
arise with electronic filings in criminal cases. Several members were of the view that
anything signed by the defendant should be filed in its original form and not electronically.
Others noted that a scanned document, electronically transmitted might meet that
requirement. Ms. Laurel Hooper informed the Committee that some counsel are using that
method to transmit documents to the courts involved in the pilot programs. That in turn lead
to a discussion about what documents should be original or scanned, when they are filed.

There was also discussion about the ability of the parties themselves and the
public to gain access to criminal court records. Ms. Miller pointed out that the current

93



L S AL

)

Somer AT,y

T

Agenda F-18 (Summary)

= Rules

' September 2001
SUMMARY OF THE \

' REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

Approve the proposed amendments to Appellate Rules 1, 4, 5, 21, 24, 25, 26,
26.1,27,28, 31, 32, 36, 41, 44, and 45 and new Form 6 and transmit them to
the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Approve the proposed amendments to Bankruptcy Rules 1004, 2004, 2014,

2015, 4004, 9014, and 9027, and new Rule 1004.1 and transmit them to the

Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the law.
......................................................... ~.. pp.7-13

Approve the proposed revisions to Official Bankruptcy Forms 1 and 15, and that the
revisions take effect on December 1,2001. . ....... ... ... ... . ...... pp-13-14

Approve the proposed amendments to Civil Rules 54, 58, and 81, and a new Rule
7.1, and Rule C of Supplemental Rules for Certain Admiralty and Maritime Claims
and transmit these changes to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw . ...... ... ... ... ... ... ... ii.. ~ .. pp. 15-17

Approve the proposed amendments to Criminal Rules 1 through 60 and transmit
these changes to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance with the
AW pp. 18-24

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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Rule 12 (Pleadings and Pretrial Motions) would be amended to promote early setting " O
of pretrial-motion deadlines by vesting the authority to set the deadlines exclusively in the -
judge—instead ‘of ‘the~conx_rt-‘ by Iocgl’mle. o R S

Rule 16 (Discove;y and Inspection) would be amended to require a defendant to
disclose reports-of examinations and tests that the defendant intends “to use”—instead of items
that the defendant intends “to introduce”—at trial: The proposed change is consistent with the
standard used elsewhere in the rule regarding the disclosure of other types of information.

- Rule 17 (Subpoena) would be amended to conform with the recent amendment of 28 -
U.S.C. § 636(e), which authorizes a magistrate judge to hold in contempt a witness who disobeys
a subpoena issued by that magistrate judge. The proposed amendment was not included in the
amendments published for comment because the Federal Courts Improvement Act took effect
after publication. The émendment conforms with the new statute and need not be published for C\\
comment in accordance with established Judicial Conferenée procedures.

Rule 24 (Trial Jurors) contains ambiguous language that may be construed to authorize
a defendant, who is represented by counsel, to conduct voir dire of a prospective witness. The
proposed amendment eliminates this ambiguity by explicitly authorizing a defendant to conduct
voir dire only if the defendant is acting pro se.

The provision in Rule 26 (Taking Testimony), which limits taking testimony to only
“oral” testimony, would be deleted to accommodate a witness who is not able to give oral
testimony, e.g., a witness needing a sign-language interpreter.

Rule 31 (Jury Verdict) would Be amended to clarify that a jury may return partial

verdicts, either as to multiple defendants or multiple counts, or both.

Rules-Page 22 95
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Rule 12. Pleadmgs and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
| and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. The pleadings in a criminal
proceedings shall be the indictment and the information, and proceeding are the indictment, the information, and
the pleas of not guilty, guilty and nolo contendere. All other the pleas of not guilty, guilty, and nolo contendere.

|| pleas, and demurrers and motions to quash are abolished,

i and defenses and objections raised béfore trial which
heretofore could have been ralsod by one or more of them

/|| shall be raised only by motion to dismiss or to grant

;|| appropriate relief, as provided in these rules.

1 (b) Pretrial Motions. Any defense, objectlon orrequest | (b) Pretrial Motions.
¢}l which is ¢apable of determination Wlth()ut the trial of the
ill general issue may be raised before trial by motion. Motions (1) In General. Rule 47 applies to a pretrial
‘|| may be written ot oral at the discretion of the judge.- The motion.

AN following rm:st be raised ‘pri()r w tria'lf: '
| o . : (2) Motions That May Be Made Before Trial. A a
(1) Defenses and objecnons based on defects in the ‘ party may raise by pretrial motion any
mstitution of the prosecutlon or ' defense, objection, or request that the court |
can determine without a trial of the general

(2) Defenses and obj ecnons based on defects in the f issue.

' indictment or information (other than that it fails toshow = | ‘ |
Al jurisdiction in the court or to charge an offense which - (3) Motions That Must Be Made Before Trial. |

objections shall be noticed by the court at any time during ) The following must be raised before trial: ¢

the pendency of the proceedmgs), or ‘ R :
(A) amotion alleging a defect in instituting !

3) Monons to suppress ewdence or A the prosecution; '

i

(4) Requests for discovery under Rule 16; or (B) amotion alleging a defect in the b

. indictment or mformation — but at any ||

(5) Requests for a severance of charges or defendants under _time while the case is pending, the court;
Rule 14. may hear a claim that the indictment or

.information fails to invoke the court’s
jurisdiction or to state an offense;

g o o o

{C) amotion to suppress evidence;

(D) aRule 14 motion to sever charges or
defendants; and - :

(E) aRule 16 motion for discovery.

age -48- , H
0528 Rules App. D-61
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(4) Notice of the Govemment s Intent to Use
Evidence. SR

'(A) At the Government'’s Dzscretzan At

the arralgnment or as soon afterward as

" pracncable the government may notlfy ;
" the defefidant of its intent to tise ™

‘ specxﬁed ewdence at’ trial 1’ ordc;r fo:

afford-the.defendafit‘an’ opportumty to’ 9

object before'trial Lmder‘Rtﬂe“T‘ M i

urb)(s)(.c:).' AR e

(B} ; At thel)gfendam‘ 5Requé§t At th i

4,

m i
to héve' an oppq}rttmuy 1o moye to ‘ )
supprcss e\ndence unds Rule . :
12(b)(3)(C) ‘request notice of the ‘
government’s intent to use (in its
evxdencevm juhlef at tnal) any, ewdence ,
that the defb‘:ndant may be entitled to
discover under Ruia 16

| the court may, at the time of the arraignment or as soon
|l thereafter as practicable, set-a time for the making of pretrial
motions or requests and, if required, a later date of hean'ng

(c) Motion Date. Unless otherwise prowded by local ruleI (¢} Motion Deadlme. ’I’hé cotirt may, atthe * v

'

arraignment or as’ soon aﬂe;ward ’as prac‘acable, se :
a deadline for the’ pames ‘th make pretrial motions
and may also schediile ﬁmﬁoﬂoﬁ heanng

: - 1
(d) Netice by the Government of the Intention to Use i
i Evidence. j

(1) At the Discretion of the Government. At the
arraignment or as soon thereafier as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the f
defendant an opportunity to raise objections to such ;
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignmerit
or as soon thereafter-as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b}(3) of this rule, request notice of the
government’s intention to use (in its evidence in chiefat -

{| trial) any evidence which the defendant may be entitled to.
Il discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16. ‘

Rules App. D-62
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Rule 16. Discovery and Inspection

Rule 16. Discovery and Inspection v

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Statement of" Defenddnt. Upon request of a
deféndant the governiment rmust dlsclose to the
defendant and make;available for: mspecnon, copying, -
or phbtogmphxﬂg afiy’ relévantmmen or recorded
statements'made by | thé ﬁﬁfendant ortopies thereof,:
within the: pbssession; c;istody, or'doritrol of the *
government; the exxstence of which is known, or by the

exercise of due&hhgence'mayzbecome I;nown tothe : - |-
attorney forffhef goVﬁrmnent, that ’pomon,ef any written |- .

record containing the@substance -of any relevant oral
statement made by the defendant whether before or
after arrest in response toﬁmterroganon by amy person
then known to the defenidant to be a government agent;
and recorded tesnmony of the defendant before a grand
jury which relates to the offense charged. The
government must also disclpse to the defendant the
substarice of any: other relevant oral statement made by
the defendant whether before or after arrest in response
to interrogation by any.person then known by the
defendant to be a2 government agent if the government
intends to use that statement at trial. Upon request of a
defendant which is an organization suchasa ~
corporation, partnership, association, or labor union,
the government must disclose to the defendant any of
the foregoing statements made by a person who the
government contends (1) was, at the time of making
the statement, so situated as a director, officer,
employee or agent as to have been able legally to bind
the defendant in respect to the subject of the statement,
or (2) was, at the time of the offense, personally
involved in the alleged conduct constituting the offense
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant
in respect to that alleged conduct in which the person
was involved.

(a) Government’s Disclosure.

(1) Informatwn Subject to Dzsclosure. '
(A) quendant s Oral Sz‘afemént Upon a
+"  defendant’s: reques‘t the govemment

23- - musk d1sclose to the défendant the
o Subsfance ofany relevant oral statement
LA umadé' by 'the! defendant ‘before or after -
e arre§t, inresponse o’ mtem“igatxon by a'
' person the deferidant knew.was a. #i '

- govermhentiagent i the' government

mtends to use the statememt at trial,

. “. ,,:54% .lpjl &; :

(B) Defendant 'sWrittenor Récorded

Statement. Upon a defendant’s request,

the government must disclose to the

defendant, and make available for
inspection, copying, or photographing,
all of the following:

(i) any relevant written or recorded
statement by the defendant if:

(a) the statement is within the
government’s possession,
custody, or control; and

(b) the atiorney for the
government knows — or
through due diligence could
know - that the statement
exists;

(il) the portion of any wriiten record
containing the substance of any
relevant oral statement made before
or after arrest if the defendant made
the statement in response o
iterrogation by a persen the
defendant knew was a government
agent; and

(iii) the defendant’s recorded testimony
before a grand jury relating to the
charged offense.

Rules App. D-78
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© O}gdf;izazionai Defendant. Upon a

defendant’s request, if the defendant is

~ an organization, the government must

“disclose to the defendant any statement

" described in Rule 16(a)(1)(A) and (B) if

the governiment contends that the person
making the statement:

(i) was legally able to bind the
defendant regarding the subject of
the statemnent because of that
person’s position as the defendant’s;
director, officer, employee, or §
agent; or

(i) was personally involved in the
alleged conduct constituting the
offense and was legally able to bmd
the defendant regarding that
conduct because of that person’s
position as the defendant’s director,
officer, employee, or agent

(B) Defendant’s Prior Record. Upon request of the
defendant, the government shall furnish to the :
defendant such copy of the defendant’s prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may
become known, to the attorney for the government.

O

* defendant’s.request, the government

. of the defendant’s prior criminal record |

" that the record éxists.

Defendant’s Prior Record. Upon.a
must furiish the defendant with a copy

that is within the government’s

possession, custody, or control if the
attorney for the government knows — or.
through due diligence could know —

{C) Documents and Tangible Objects. Upon request

- of the defendant the government shall permit the

defendant to inspect and copy or photograph books, -
papers, documents, photographs, tangible objects,

-buildings or places; or copies or portions thereof,

which are within the possession, custody or control of
the government, and which are material-to the
preparation of the defendant’s defense or are intended

for use by the government as evidence in chief at the

trial, or were obtainéd from or belong to the defendant.

i
i

- (®

Documents and Objects. Upon'a
defendant’s request, the government
must permit the defendant to inspect and
to copy or photograph books, papers,
documents, data, photographs, tangible
objects, buﬂdmgs or.places; or copies or |
portions of any of these items; if the item i
is within the government’ sxpossessxon i
custody, or coi‘xtml and: .

@ the item is rnatenai to prepanng the
defense

' %
(i1) the .gOVemment intends'to use the
item in its case-in-chief at trial; or .

(i) the item was obtained from or
belongs to the defendant.

ange -66-
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(D) Reports of Exammations and Tests. Upon
‘request of a defendant the gqvemment shall permit the
. defendant to mspect and copy or photograph any
 results or reports of Physmal or mental examinations,
~ and of sc1ent1ﬁc tests or experiments, or copies thereof,
whxch ane w1th1n :he possess;on custody or control of
thé: govemmenf, the cxxs’tcnce of which is known, orby
‘the exercise of dile’ cﬁhgence may become known, to
the- a’ctomey for thf; gov,crmnent; and which are
' nvpf the dcfense orare
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Reports of Examinations and Tests.
Upon a defendant’s request, the
government must permit a defendant to |
inspect and to copy or photograph the
results or reports of any physical or
mental examination and of any sc1ent1ﬁc
test or expenment if:

(i) the item is thhm the government S
possession, custody, or control; I
(i) the attorney for the government .
knows — or through due diligence |,
could know —— that the item exists; /
and i

(ii) the item is material to preparing the;

defense or the government intends
10 use the item in its case-in-chief
at tnial.

(E) Expert Wit’nesseﬁg;;{\t' the defendant’s request, :’
the government shall dis€lose to the defendant a
written summary of testtmony that the government |
intends to use under Rules 702; 703, or 705 of the
Federal Rules of E,vld@nge during its case in chief at;

1 trial. -If the government requests discovery under
- subdivision (b)( 1)(C)(ii)':0f this rule and the defendant
: complies, the governmentshall, at the defendant’s
request, disclose-to the defendant a written summary of
tcstlmorny‘the govemmm;t mtends to use under Rules
702, 703, or 705 a&ewdence at trial on the issue of the
defendant’s mental condmon The sumrhary provided
under this subdivision shall describe the 'witnesses’
opinions; the basés and the:reasons for those opinions,
and the witnesses” quahﬁca”nons

ey ‘ “

G

- request, the government must give-the |

- opinions, the bases and reasons for those

Expert Testimony. Upon a defendant’s

defendant a written summary of any
testimony the: government intends to use’
in its case-in-chief at trial under Federal -
Rules of Evidence 702, 703, or 705. The,
summary must describe the witness’s  +

opinions, .and the witness’s ,
qualifications. i

A @ Informatmn Not Sub]ectto Pisclosure. Except as

i‘ mspecnon of reports memoranda %or other internal
government documents made by the attorney for the
government or any other govemant agent investigating or
3| prosecuting the case. Nor does the!rule authorize the

il discovery or inspection of. statéments made by government
witnesses or prospective govermment witnesses except as
provided in 18 U.S.C..§ 3500. »

:,s provxded in paragraphs (A),(B) (D) and (E) of subdivision

- (2) dInformation Not Subject to Disclosure.
Except as Rule 16(a)(1) provides otherwise,
this rule does not authorize the discovery or
mspection of reports, memoranda, or other
internal government documents made by an
attorney for the government or other
government agent in connection with
investigating or prosecuting the case. Nor doeg
this rule authorize the discovery or inspection
of statements made by prospective government}
witniesses except as provided in 18 U.S.C.
§ 3500,

. Rules App. D-80 .-
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(3) Grand Jury Transcripts. Except as provided in Rules

/ 6, 12(1) and 26.2, and subdivision (a)(1)(A) of this rule, these |-
|l rules do not relate to discovery or inspection of recorded

‘Il proceedings of a grand jury.

(3) Grand Jury Transcripts. This rule does not
apply to the discovery or inspection of a grand
Jury’s recorded proceedings, except as

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

provided in Rules 6, 12(h), 16(a)(1), and 26.2. .

B A n ey Ll N S

s ———

-8

LB et ”

(b) The Defendant’s Disclosure of Evidence.

" (1) Information Subject to Disclosure. '
Il (A) Documents and Tangible Objects. If the defendant
, :_f "requests d1sclosure under subdmsmn (a)(1XC) or D) of this
il rule, upon’ complmnce with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph books,
ol papers, documents photographs ta;nglble objects, or copies
.or portions thereof which are within the possession,
custody, or control of the defendant and which the defendant
intends to introduce as evidence in chief at the trial.

-f

®

Defendant’s Disclosure.

) Information‘szbject' to Disclosure.

(A) Documents and Objects. If a defendanﬁ
requests disclosuré under Rule ‘
16(a)(1)(E). and the government
comPhes then the defendant must perrm,f
the govemment, upon request, to mspect |
and to.copy or photograph books, papers,,
documents, data, photographs, tangible ;
objects, bulldmgs or places, or copies or .

- portions of any of these items if:

(i) the item is within the defendant’s
possessmn ‘custody, or control; and,

(i) the defendant intends to use the
‘item 1n the defendant’s case-in-
chief at trial.” ;

Tk £ W 2 T

s

S T o

s

(B) Reports of Examinations and Tests. If the defendant
requests disclosure under subdivision (a){(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or
reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared:by a
witness whom the defendant intends to call at the trial when
the results or reports relate to that witness’ testimony.

(B) Reports of Examinations and Tests. Ifa -
defendant requésts disclosure under Rule
16(a)}(1)(F) and the government '
complies, the defendant must permit the
government, upon request, to inspect a.nd
to copy or photograph the results or
reports of any physical or. mental
examination and of any scientific test or
experiment if: ' i

i

l

(1) the.item is:within the defendant’s
possession, custody, or control; and |

(ii) the defendant intends to use the
item in the defendant’s case-in-
chief at triél, or intends to call the
witness who prepared the report
and the re;Z;ort relates to the
witness’s testimony.

Page -68-
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http:intends.tD

] -opmlons, the bases and reas
.|| witnesses’ quahﬁca’nons

(C) Expert Witnesses. Under the following circumstances,

the defendant shall, at the goveminent’s request, disclose to

the government a written suxﬁmary of testimony that the
defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidéncé at tnal (i) if the

)| defendant requests disclosure under subdmswn @(INE) of 1

this rule and the government ,comphcs, 01; (u) lf Ihe -

Jf defendant has given notice under Rule 12.2{b) 6f an intent —to
4 present expert tesnmony on; t%egl:fen“dam s mental .

|
scribe the ‘Wztnesses §

condition. This § surmnary Shail’ d
' ;,lpse opx;_npns, and thei

59 TLALN i

(C) Expert Testimony. If a defendant _
requests disclosure under Rule O

» . 16{a)}1)(Gj) and the: government ’
complies, the defendant must: gwe the
"govemment upon request a wntten

503 or ’L,

s;x,

. mtends 10 use aegf;dencc at tri
“ngeral Rulea@f Ewdence 7b2
7

i scientific or medwal fepor&
| 2uthorize the diséovery ot msﬁ
A or: other fitérha) defense docupiEnts’ tade by the defendant,

il or the defendant’ é;‘att%mejs or’ 'ag‘en!'&m connection with the
| investigation.or deferise sethdic

f‘ by prospecnve govemment or defense W1tnesses, tothe -
4 defendam the *ﬁeferidant’s aéfenls%r attdrneys.

éct "I‘hs'elosure. Except as to
Q‘dlﬂmon does not {
'freports, memoranda,

(2) Informanon Not* Sub

eh%&,e r-of statements made{

by the defen&ant; orby édv m"’ent%r defense witnesses, or

|
|
|
i
|
E
!
I
f

{A) reports, memoranda, or other documents: Tx
made by the defendant, or the '
defendant’s attorney or agent, during the
case’s investigation or defense; or

{B) a statement made to the defendant, or the:a
defendant’s attorney or agent, by:

(i) the defendant; | ] C\

(ii) a government or defense witness;
or :

(iii) a prospective, gdi{eg:nment or.
defense witness. _

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

2

(c) Continuing Duty to Disclose. If, prior to or during trial,

{| a party discovers additional evidence or material previously
4 requested or ordered, which is subject to discovery or )
4 inspection under this rule, such party shall promptly notify:
1| the other party or that other party’s attorney or the court of;

the existence of the additional evidence -or material.

(c) Continmng Daty to Disclose. A party who

discovers additional evidence or material before or

» during trial must promptly disclose its ex1stence to

g
4
the other party or the court if:”  + §

(1) the evidence or material is subject to dxscovery

or inspection under this rule; and A
(2) the other party previously requested, or the |
_ court ordered, its production.

Rules App. D-82
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=~ Public Comments o .4

Style Package

"‘May 2001

Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001 -

Judge Joyner provides a positive endorsement for all of the rules but gives his
strongest recommendation for Rules 1(b), 4, 5,5.1, 9(b), 17(a), 32.1,41,43, and 55 as the
most helpﬁll A , ~

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge

ND of West Virginia

February 7, 2001

Rule 5. Judge Seibert strongly approvcs the consolidation of Rules 32.1 and 40
into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
(Also CR-023 on the Substantive Rules)
United States Magistrate Judge :
February 5, 2001 .

Judge Hussmann beheves thax all of the rules that most directly impact }ns work
are improvements to current practicc (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar (CR-009 (Style)}
Norfolk, VA
February 9, 2001

Judge Doumar offers style suggestions on.a number of rules: -

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(¢)(3)(B) that the words "laws
of the United States” be used instead of the "Federal criminal laws." He notes that it may
be problematical on those situations where it is not clear whether the act violates the civil
laws and prosecution may proceed in an-indirect manner.

103 , Rules App. D-193




Public Comments 5
Style Package V

‘May 2001 ‘ C

In Rule 6(f) he suggests that the words "federal judge” should be substituted for
"magistrate judge' because it is district judges that most oﬁen receive indictments in open
court. o "
" Rule 7. In Rule 7(d) he recommends the following Ianguace "the court may itself
or on motion of any party strike surplusace from the mdxctment or mformatzon mstead
of the proposed language. : C et

Rule 11 He suggests subsutute wordmg for RuIe ll(b)(H) "Any maximum '
possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised
release and that restitution may be ordered as determined as a result of the'comimission of
the offense.” This wording, he notes, would ehmznate other possible penalties and clarify
the issue of restitution. o

3

He also snggests that in Rule 1 l(b)(J) that the wortl "authonty" should be- de]eted
and substitute the words "that the court’s ability to depart from the guidelines is severely
limited." He believes that the word "authority” can create problems beyond behef

He commends the Commmee for deleting the language in Rule 1 l(d) concerning
whether the defendant had talked with the government about a plea. He statés that that <‘\
portion of the inquiry has always caused problems. /

In Rule 11(d)(2)(B) he recommends that it be changed to "on motion of the
defendant, if the court determines good cause to have-been shown to allow withdrawal of
the plea.”

Rule 12.1 Rule 12.1(b)(2). He suggests adding the words, "unless the court
otherwise directs." The 10-day rule may be: 1mp0851blc he notes, because of the time of
service of the ahb1 defense. P

Rule 122 Regardmv Rule 12 2(a) he recommends that the words "in the case”

be added as well as Rule 12.2(b) after the words “attomey for the government.”
/.

Rule 12.3. In Rule 12.3 he would add "in the case” aﬁer the words "attomey for
the government.”

" Rule 16. Regarding Rule 16(a)(1)(G), recommends that the experts to be
disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He
notes that lay witnesses sometimes have specialized knowledge and that the disclosure
should be hrmted to technical or sc1ent1ﬁc experts

Rule 17. He recommends that it should bc ‘a requisite to retumed all served C\
subpoenas to the clerk before trial and also those summons not served /

Rules App. D-194 104



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 6-7, 2000
Coral Gables, Florida

Minutes

The winter meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Coral Gables, Florida on Thursday and Friday, January 6-7,
2000. The following members were present:

Judge Anthony J. Scirica, Chair
David H. Bernick, Esquire
Judge Michael Boudin

Judge Frank W. Bullock, Jr.
Charles J. Cooper, Esquire
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge J. Garvan Murtha

Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Patrick F. McCartan was unable to attend the meeting. The Department of
Justice was represented by Acting Associate Attorney General Daniel Marcus. Roger A.
Pauley, Director (Legislation) of the Office of Policy and Legislation of the Department
of Justice, also attended the meeting on behalf of the Department. In addition, the
committee’s former chair, Judge Alicemarie H. Stotler, and former committee members
Judge Morey L. Sear and Sol Schreiber participated in the meeting.

Providing support to the committee were: Professor Daniel R. Coquillette,
reporter to the committee; Peter G. McCabe, secretary to the committee; John K.
Rabiej, chief of the Rules Committee Support Office of the Administrative Office of the
United States Courts; and Mark D. Shapiro, deputy chief of that office.

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Will L. Garwood, Chair
Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules —
Judge Adrian G. Duplantier, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules —
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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January 2000 Standing Committee Meeting - Minutes Page 30

Fep.R.CriM. P. 14

Judge Davis said that only stylistic changes had been made in revised Rule 14
(Relief from Prejudicial Joinder).

The committee approved the proposed revised rule for publication without
objection.

FED.R. CRIM. P. 15
Professor Schlueter noted three changes in revised Rule 15 (Depositions).

First, the word “data” would be added to the list of items that the court may
require the deponent to produce at a deposition. Professor Schlueter pointed out that
the same change was also being made in revised Rule 17(c), dealing with subpoenas.

Second, revised Rule 15(d) would broaden the government’s responsibility to
pay for depositions when the defendant is unable to bear the expenses.

Third, revised Rule 15(1), governing use of depositions as evidence, had been
reorganized. Professor Schlueter pointed out that there may be no need for the
provision at all, and the advisory committee might recommend at the June 2000
Standing Committee meeting that it be dropped. Nevertheless, Professor Schlueter
asked the committee to approve the rule for publication as written, subject to any further
recoramendations that the advisory committee might make in June.

The committee approved the proposed revised rule for publication without
objection.

FeD. R.CRIM. P. 16

Professor Schlueter reported that Rule 16 (Discovery and Inspection) had been
completely reorganized. The only change that might be considered substantive, he said,
was occurred in Rule 16(b)(1)(A)(ii), where the reference to items that the defendant
“intends to introduce as evidence” would be replaced by items that the defendant
“intends to use.”

One participant suggested that the heading of paragraph (b)(1), “discloseable
information” was inelegant and should be reconsidered.

The committee approved the proposed revised rule for publication without
objection.
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
October 7-8, 1996

Gleneden, Oregon

The Advisory Committee on the Federal Rules of Criminal Procedure met at the Gleneden, Oregon on
October 7th and 8th, 1996. These minutes reflect the actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, October 7,
1996. The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis

Hon. Edward E. Carnes

Hon. Sam A. Crow

Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Prof. Kate Stith

Mr. Darryl W. Jackson, Esq.
Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.
107
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Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon William R. Wilson, Jr., a member of the Standing Committee on
Rules of Practice and Procedure and a liaison to the Committee; Professor Daniel R. Coquillette,
Reporter to the Standing Committee; Mr. Peter McCabe and

Mr. John Rabiej from the Administrative Office of the United States Courts; Mr. Jim Eaglin from the
Federal Judicial Center, and Ms. Mary Harkenrider from the Department of Justice.

The attendees were welcomed by the chair, Judge Jensen, who recognized a new member to the
Committee, Judge Edward E. Carnes. Judge Jensen recognized the contributions of Judge Crow, whose
term on the Committee had expired.

II. APPROVAL OF MINUTES OF APRIL 1996 MEETING

Following minor changes to the minutes of the October 1995 meeting, Judge Marovich moved that they
be approved. Following a second by Judge Davis, the motion carried by a unanimous vote.

III. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING FURTHER ACTION BY
THE COMMITTEE

The Reporter informed the Committee that the Standing Committee, at its June 1996 meeting in
Washington, D.C., had approved a number of proposed amendments for publication and public
comment: Rule 5.1 (Preliminary Examination; Production of Witness Statements); Rule 26.2
(Production of Witness Statements; Applicability to Rule 5.1 Proceedings); Rule 31 (Verdict; Individual
Polling of Jurors); Rule 33 (New Trial; Time for Filing Motion); Rule 35(b) (Correction or Reduction of
Sentence; Changed Circumstances); and Rule 43 (Presence of Defendant; Presence at Reduction or
Correction of Sentence). Written comments on the proposed amendments are due not later than February
15, 1997. A hearing has been scheduled in Oakland, California for witnesses who wish to present oral
testimony on the proposed amendments.

IV. RULES APPROVED BY STANDING COMMITTEE AND
FORWARDED TO JUDICIAL CONFERENCE

Judge Jensen reported that the Standing Committee had approved and forwarded the Committee's
proposed amendment to Rule 16 to the Judicial Conference. The amendment to Rule 16(a)(1)(E) and 16
(bY(1)(C), which addresses reciprocal disclosure of information on expert witnesses, had originally been
included in a package of proposed amendments to Rule 16 submitted to the Judicial Conference in
March 1995. The Conference had generally rejected the amendments although the opposition had
focused specifically on those amendments in Rule 16(a)(1)(F), addressing the pretrial disclosure of
witness names. At its meeting in April 1996, the Advisory Committee considered the amendment anew
and resubmitted the matter to the Standing Committee. That Committee made several minor changes to

the language of the amendment and forwarded it, without further publication, to the Judicial Conference.
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Agenda F-18 (Summary)
Rules
September 1996
SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the

Conference:

1.

Approve proposed amendments to Bankruptcy Rules 1010, 1019, 2002,

2007.1, 3014, 3017, 3018, 3021, 8001, 8002, 9011, and 9035, and proposed

new Rules 1020, 3017.1, 8020, and 9015 and transmit them to the Supreme

Court for its consideration with the recommendation that they be adopted by

the Court and transmitted to Congress in accordance with the law ................ pp- 4-9

Approve proposed amendments to Civil Rules 9 and 48 and transmit them

to the Supreme Court for its consideration with the recommendation that

they be adopted by the Court and transmitted to Congress in accordance

WIth the JaW ..ottt e s s se s s e pp- 10-13

Approve proposed amendments to Criminal Rule 16 and transmit them to

the Supreme Court for its consideration with the recommendation that they

be adopted by the Court and transmitted to Congress in accordance with the

AW ettt sre s saon e s ss s nsem e sm e an s ene pp-16-17

Approve proposed amendments to Evidence Rules 407, 801, 803(24),

804(b)(5), 806, and proposed new Rules 804(b)(6) and 807 and transmit

them to the Supreme Court for its consideration with the recommendation

that they be adopted by the Court and transmitted to Congress in accordance

WIth e JAW <.t easvee e s sne e enes pp.19-21

L

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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in certifying class actions, explicitly permit certification of settlement classes, and
establish a discretionary interlocutory appeal of ;he certification decision. O

Class actions involve difficult and divisive issues. The advisory committee’s
proposal has drawn immediate criticism from some persons and professional groups that
have closely followed the rulemaking process. Although there was some disagreement on
some of the substantive provisions, your committee agreed that the public airing of the
proposal would provide all interested persons an épportunity to express their views as
contemplated under the Rules Enabling Act. Further views and comments from
academics, experienced practitioners, and judges on the proposal would be especially
helpful in the committees’ future deliberations.

Your committee voted to circulate the proposed amendments to the bench and bar

for comment. O

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Y

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted to your committee
proposed amendments to Criminal Rﬁle 16 together with Committee Notes explaining
their purpose and intent.

Rule 16 (Dz:scovery and Inspection) would be amended to require pretrial
reciprocal disclosure by the parties of expert testimony offered on the issue of the
defendant’s mental condition. The reciprocal disclosure provisions, parallel to similar

provisions adopted in 1993, would be triggered when the government requests disclosure

@

S 7

Page 16 ‘ Rules
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concerning expert witness’ information regarding the defendant’s mental condition after
the defendant has given notice under Rule 12.2(b).

The proposed amendments to Rule 16 were circulated to the bench and bar for
comment in September 1994, together with controversial changes that would have
required the government to disclose the names of witnesses to be called at trial seven days
before the trial. Although there was no controversy or discussion of the specific
amendments providing reciprocal rights for the disclosure of expert witness’ information,
the specific proposal was subsumed by the action of the Judicial Conference at its
September 1995 session rejecting the amendments to Rule 16 — which was aimed at the
provision requiring government pretrial disclosure of the names of witnesses. JCUS-SEP
95, p. 96.

The advisory committee concluded that separate republication of the same
proposal on disclosure of expert witncss’ information on the defendant’s mental condition
was unnecessary. It submitted the proposed amendments for approval.

The proposed amendments to the Federal Rules of Criminal Procedure, as
recommended by your committee, are in Appendix F with an excerpt from the advisory
committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rule 16 and transmit them to the Supreme Court

for its consideration with the recommendation that they be adopted by the

Court and transmitted to Congress in accordance with the law.

The Advisory Co@tm on Criminéll Rules decided not to proceed with proposed

amendments to Rule 24 (Trial Jurors) that would have provided parties with a right to

Rules Page 17
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Agenda F-18 (Appendix F)
Rules .
September 1996

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Adyisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

DATE: May 7, 1996

L INTRODUCTION.

At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal
Procedure acted upon proposed or pending amendments to Rules of Criminal Procedure
5.1, 16, 26.2, 31, 33, 35, and 43. The Committee decided not to take any further action
on a proposed amendment to Rule 24(a), which would have provided for attorney-
conducted voir dire.

* WK X%

. ACTION ITEMS

* X ¥ % ¥

B. Rule 16. Discovery and Inspection; Disclosure of Expert’s Testimony.

At its July 1995 meeting, the Standing Committee approved for transmittal to the
Judicial Conference two key amendments to Rule 16. The first amendment would have
required the government to provide the names of its witnesses to be called at trial seven
days before the trial. The second, would have required the parties to disclose summaries
of expert testimony offered on the issue of the defendant’s mental condition. The
amendment requiring pretrial disclosure of names and government witnesses was the
subject of pro and con discussion and was ultimately rejected by the Judicial Conference.
Although there was no controversy and no discussion concerning the expert testimony
amendment, it was rejected at the same time by the Judicial Conference.

At its January 1996 meeting, in light of this history, the Standing Committee
asked whether the Advisory Committee wished to reconsider the amendment governing
expert testimony and during its April 1996 meeting, the Advisory Committee did
reconsider this proposal and voted to resubmit it to the Standing Committee.

Rules App. F-1
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Recommendation: The Advisory Committee recommends that the
amendments to Rule 16 regarding expert testimony be resubmitted to the
Judicial Conference without further public comment.

* % ¥ ¥ %

9

®,

Rules App. F-2
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10

11

12

13

14

]

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery and Inspection’
(a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.
(1) Information Subject to Disclosure.
* % % X ¥

(E) EXPERT WITNESSES. At the defendant's
request, the government shall disclose to the
defendant a written summary of testimony that the
government intends to use under Rules 702, 703, or
705 of the Federal Rules of Evidence during its case-
in-chief at trial. K the government reguests
discovery under subdivision (bY(1)(C)(ii) of this rule
and the defendant complies, the government shall, at
the defendant's request, disclose to the defendant a
written summary of testimony the government
intends to use under Rules 702, 703, or 705 as

New matter is underlined and matter to be omitted is lined through.
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15
16
17
18
19
20
21
22

23

25
26
27
28

29

Rules App. F-4

Federal Rules of Criminal Procedure

evidence at trial on the issue of the defendant's
mental condition. Fhts—The summary provided

under this subdivision shall must describe the

witnesses' opinions, the bases and the reasons for

those opinions therefor, and the witnesses'

qualifications.

(2) Information Not Subject to Disclosure. Except
as provided in paragraphs (A), (B), (D), and (E) of
subdivision (a)(1), this rule does not authorize the
discovery or inspection of reports, memoranda, or other
internal government documents made by the attorney for
the government or any qthcr government agent agents-in
investigating or prosecuting the case. Nor does the rule

authorize the discovery or inspection of statements made

115
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30

31

32

33

35

36

37

38

39

40

41

42

43

45

Federal Rules of Criminal Procedure 3

" by government witnesses or prospective government
witnesses except as provided in 18 U.S.C. § 3500.
* ¥ K Ok X
(b} THE DEFENDANT'S DISCLOSURE OF EVIDENCE.
(1) Information Subject to Disclosure.

% k K ¥ %

(C) EXPERT WITNESSES. Under the following

circumnstances, _the defendant shall, at the

government's request, disclose to the government a

written summary of testimony that the defendant

intends to use under Rules 702, 703, or 705 of the

Federal Rules of Evidence as evidence at trial: (i) if

If the defendant requests disclosure under
subdivision (@}1)E) of this mle and the
government complies, or (ii) if the defendant has
given notice under Rule 12.2(b) of an intent to

116
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4 Federal Rules of Criminal Procedure

46 present expert testimony on the defendant's mental
47 condition. the—defendant—at—the—government's
48 request;-must-disclose-to-the-government-a-written
49 summary-of-testimony-the-defendant-intends-touse
50 under Rules 762;-763and-705-of the-Federal Rules
51 of-Evidence-as-evidence—at-triak:  This summary
52 must shall describe the witnesses’ opinions of-the
53 witnesses, the bases and reasons for those opinions
54 therefor, and the witnesses’ qualifications.

55 % k k % ¥k

COMMITTEE NOTE

Rules App. F-6

Subdivision (a)(1)(E). Under Rule 16(a)(1)(E), as amended in
1993, the defense is entitled to disclosure of certain information about
expert witnesses which the government intends to call during the trial.
And if the government provides that information, it is entitled to
reciprocal discovery under (b)(1)(C). This amendment is a parallel
reciprocal disclosure provision which is triggered by a government
request for information concerning defense expert witnesses as to the
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Federal Rules of Criminal Procedure’ 5

defendant’s mental condition, which is provided for in an amendment

to (b)(1)(C), infra.

Subdivision (b)(1XC). Amendments in 1993 to Rule 16
included provisions for pretrial disclosure of information, including
names and expected testimony of both defense and government
expert witnesses. Those disclosures are triggered by defense requests
for the information. If the defense makes such requests and the
government complies, the government is entitled to similar,

' reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides
that if the defendant has notified the government under Rule 12.2 of

an intent to rely on expert testimony to show the defendant’s mental

“condition, the government may request the defense to disclose

information about its expert witnesses. Although Rule 12.2 insures
that the government will not be surprised by the nature of the defense
or that the defense intends to call an expert witness, that rule makes
no provision for discovery of the 1dent1ty, the expected testimony, or
the qualifications of the expert witness. The amendment provides the
government with the limited right to respond to the notice provided
under Rule 12.2 by requesting more specific information about the
expert.- If the government requests the specified information, anid the
defensc complies, the defense is entitled to reciprocal mscovery under
an amcndment t0 subd1v1s10n (a)( 1)(E), supra. ‘
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TO: Hon. Alicemarie IL Stotler, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: GAP REPORT: Explanation of Changes Made Subsequent to the
Circulation for Public Comment of Rules 16 and 32.

DATE: May 23, 1995

At its June 1994 mecting the Standing Commitice approved the circulation for public
comment of proposed amendments to Rules 16 and 32.

Both rules were published in September 1994, with a deadline of February 28, 1995
for amy comen;s. At a hearing on January 27, 1995 representatives of the Committee
heard the testimony of scveral witnesses regarding the amendments to Rule 16. Atits
meeting in \Vashmgton, D.C. on April 10, 1995, the Advisory Committce considered the
writtent submissions of members of the public as well as the testimony of the witnesses.

Summaries of the any comments on cach Rule, the Rules, and thc accompanying :
Committee Notes are attached, : ‘ C\
: )

The Advxsory Committee’s actxons on the amendments subsequent to the circulation
for public comment are as follows:

1. Rule 16(a)(1XE) & (b)(l)(C). Disclosure of Expert Witnesses.
The Committee made only minor stylistic changés to the proposed amendments to

Rule 16(a)(1XE) and 16(b)X1XC). Very few comments were received on these particular
provisions in Rule 16,

* * % % *

Rules App. F-8
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Advisory Committee on Criminal Rules . 12
GAP REPORT
Rules 16 and 32

May 1995

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 16

* % * * %

I. LIST OF COMMENTATORS: Rule 16

CR-01

CR-02

CR-03

CR-10

CR-11

Graham C. Mullen, Federal District Judge, Charlotte, N.C., 9-19-94.

Robert L. Jones, III, Arkansas Bar Assoc., Fort Smith, Ark.,
10-7-94.

Prentice H. Marshall, Federal District Judge, Chicago, IL., 9-30-94.

* ¥ & % %

John Witt, City of San Diego, CA., 1-6-95

‘Akron Bar Assoc. (Jane Bell), Akron, OH., 1-27-95

* % % * %

Rules App. F.9
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Advisory Committee on Criminal Rules 14
GAF REPORT

Rules 16 and 32

May 1995

* * ok *

IV. COMMENTS: Rule 16

Hon. Graham C. Mullen (CR-01)

Federal District Judge, Western District of North Carolina
Charlotte, N.C.

Sept. 19, 1994

Judge Mullen believes the proposed new Rule 16 is long overdue.

* ok k Kk *

Robert L. Jones, ITI (CR-02)
President, Arkansas Bar Association
Fort Smith, Ark.

Oct. 7, 1994

Mr. Jones, commenting on behalf of the Arkansas Bar Association, agrees with the
proposed changes to Rule 16 of the Federal Rules of Criminal Procedure.

Hon. Prentice H. Marshall (CR-03)

Federal District Judge, Northern District of Illinois
Chicago, IL.

Sept. 30, 1994

Judge Marshall urges the Committee to adopt the language of Rule 26(a)(2) of the
Rules of Civil Procedure in the proposed amendment to Criminal Rule 16 relating to
anticipated expert testimony.

* % % % %

Rules App. F-10
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Advisory Committee on Criminal Rules 18
GAP REPORT

Rules 16 and 32

May 1995

* % % & *

John Witt (CR-10)
City of San Diego
San Diego, CA
Jan 6, 1995

Mr. Witt thanks the Committee for an opportunity to provide input on the proposed
amendments and notes that his counsel have informed him that nothing the amendments will
have enough impact to justify any comments.

Ms Jane Bell (CR-11)
Akron Bar Assoc.
Akron, Ohio

Jan. 27, 1995

The Akron Bar Assoc. supports the proposed amendments to Rule 16.... It also
supports the provisions for discovery concerning experts.

* & % % %

Rules App. F-11
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 19-20, 1996
Washington, D.C.

Minutes

The midyear meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Wednesday and Thursday, June 19-20, 1996.
All committee members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, I1I
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge James A. Parker

Alan W. Perry, Esquire

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Chief Justice E. Norman Veasey
Judge William R. Wilson

Deputy Attorney General Jamie Gorelick was unable to be present. lan H.
Gershengom, Special Assistant to the Deputy Attorney General, participated in the meeting
as the voting representative of the Department of Justice.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts, Mark D.
Shapiro, senior attorney in the rules office, and Patricia S. Channon, senior attomey in the
Bankruptcy Judges Division.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -

Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter
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June 1966 Standing Committee Meeting ~ Minutes Page 13

procedure for obtaining the consent of the parties to have a jury trial tried before a
bankruptcy judge.

FED. R. BANKR. P. 9035

Professor Resnick explained that the proposed amendment to Rule 9035 was a
technical change dealing only with the six judicial districts in North Carolina and Alabama,
where there are no United States trustees. The amendment would provide that the
bankruptey rules apply generally in those states, unless they are inconsistent with “any federal
statute.” This is a broader term than that used in the existing rule, which refers only to titles
11 and 28 of the United States Code. The 1994 legislation had enacted certain provisions
not codified in either title 11 or title 28 that relate to bankruptcy administration matters in
these districts.

The committee voted without objection to approve all the proposed
amendments to the bankruptcy rules and send them to the Judicial Conference.

Official Forms - Amendments for Publication

Professor Resnick stated that the advisory committee recommended several changes
in the Official Forms, as set forth in Agenda Item 8-B. He added that the advisory
committee, acting on a recently-received request from the Committee on the Administration
of the Bankruptcy System, also recommended one further, minor change. The proposal
would add another box to the statistical information section of the petition form to provide
better statistical information on estimated assets of debtors in very large cases.

The committee voted without objection te approve the proposed amendments to
the forms for publication.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 7, 1996. (Agenda Item 5)

Amendments for Judicial Conference Approval
FED.R.CRIM. P. 16
Judge Jensen reported that the Judicial Conference at its March 1996 session had

rejected generally the proposed amendments to Rule 16. He added, however, that the
opposition voiced at the Conference had been directed exclusively to the proposed
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June 1966 Standing Committee Meeting - Minutes Page 14

amendments to Rule 16(a)(1)(F), which would have required the government to disclose the
names of its witnesses before trial.

Following the Conference’s action, the advisory committee considered anew the
other proposed amendments to Rule 16(a)(1)(E) and 16(b)(1)(C), requiring reciprocal
disclosure of information on expert witnesses when the defense gives notice under Rule 12.2
that it intends to present expert testimony on the defendant’s mental condition. The advisory
committee decided to approve these amendments once again, without further publication,
and forward them for approval by the Judicial Conference.

Some members pointed out that there appeared to be a stylistic inconsistency between
the language in lines 17-21 (“The summary provided under this subdivision™) and that in lines
53-56 (“This summary”). They pointed out that different language had been used to express
the identical meaning. Judge Parker moved to change the language in lines 17-21 to
make it consistent with that in lines 53-56. The motion died for lack of a second.

Concern was also expressed as to whether references in the amendments to the
Federal Rules of Evidence were accurate. Mr. Schreiber moved to change line 16 to state
“under Article VII of the Federal Rules of Evidence,” rather than “under Rules 702,
703, or 705 of the Federal Rules of Evidence.” The motion died for lack of a second.

Judge Easterbrook moved to change the word “and” to “or” in lines 16 and 43
and to send the amendments to the Conference otherwise as written. The motion
carried, and the committee voted without objection to approve the proposed
amendments and send them to the Judicial Conference.

Amendments for Publication
FED.R.CrRIM. P. 5.1 and 26.2

Judge Jensen stated that the proposed changes to Rules 5.1 and 26.2 would require
production of a witness’ statement after the witness has testified at a preliminary examination
hearing. The amendments were parallel to similar changes made in 1993, requiring the
production of witness statements at various other evidentiary hearings, including hearings on
suppression of evidence, sentencing, detention, revocation or modification of supervised
release, and section 2255 motions. He pointed out that, technically, these amendments, like
the 1993 amendments, raised a Jencks Act question because the witnesses’ statements would
be required before trial.

Rule 26.2 would be amended to add a cross-reference to Rule 5.1. It would also be
amended to correct a cross-reference to Rule 32, which had been amended recently.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR
JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
SECRETARY PAUL MANNES
BANKRUPTCY RULES
PATRICK E. HIGGINBOTHAM
CivViL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES
TO: Hon. Alicemarie H. Stotler, Chair

Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Propesed and Pending Rules of Criminal
Procedure

DATE: May 7, 1996

L  INTRODUCTION.

At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal
Procedure acted upon proposed amendments to Rules of Criminal Procedure 5.1, 16,
26.2, 31, 33, 35, and 43. The Committee decided not to take any further action on a
proposed amendment to Rule 24(a), which would have provided for attorney-conducted
voir dire.. This report addresses those proposals and recommendations to the Standing
Commuttee.

Copies of the proposed rules and the accompanying committee notes are attached.
A copy of the minutes of the April meeting is also attached.

IL ACTION ITEMS

A, Rule 5.1, Pl"eliminxry Examination & Rule 26.2. Production of
. Witness Statements.

The proposed amendments to Rule 5.1 and Rule 26.2 would require production of
a witness’ statement after the witness has testified at a preliminary hearing. The
amendments parallel similar changes made in 1993 to Rules 32, 32.1, 46, and Rule 8 of the
Rules Governing Proceedings Under § 2255. The proposed amendments are attached.
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Advisory Committee on Criminal Rules 2
Report to Standmg Committee
May 1996

Recommendation: The Advisory Committeé recommends that the
amendments to Rules 5.1 and 26.2 be published for public comment.

B. Rule 16. Discovery and Inspection; Disclosure of Expert’s Testimony.

At its July 1995 meeting, the Standing Committee approved for transmittal to the

Judicial Conference two key amendments to Rule 16. The first amendment would have
~ required the government to provide the names of its witnesses to be called at trial seven

days before the trial. The second, would have required the parties to disclose summaries
of expert testimony offered on the issue of the defendant’s mental condition. The
amendment requiring pretrial disclosure of names of government witnesses was the subject
of pro and con discussion and was ultimately rejected by the Judicial Conference.
Although there was no controversy and no discussion concerning the expert testimony
amendment, it was rejected at the same time by the Judicial Conference.

At its January 1996, meeting, in light of this history, the Standmg Committee
asked whether the Adwsory Committee wished to reconsider the amendment governing
expert testimony and during its April 1996 meeting, the Advisory Committee did
reconsider this proposal and voted to resubmit it to the Standing Committee.

The amendment, as it was forwarded to the Judicial Conference, is attached.

Recommendation: The Advisory Committee recommends that the
amendments to Rule 16 regarding expert testimony be resubmitted to the
Judicial Conference without further public comment.

C. Rule 31. Pollmg ot' Jurors.

The Advisory Commmittee has proposed an amendment to Rule 31, whlch would
require that the jurors be polled individually whenever any polling occurs aﬁer the verdict,
either at a party’s request or on motion of the court. The Committee agreed with the view
that there are distinct advantages to individual polling and that the practice should be
required. Individual polling, for example, should reduce the likelihood of a post-trial
attack on the verdict on the ground that one of the jurors disagreed with the verdict. The
amendment leaves to the courts the exact method of conducting thé individual polling in
cases involving multiple defendants or multiple counts.

Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 31 be published for public comment.
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Rule 16. Discovery and Inspection’
(a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

(1) Information Subject to Disclosure.

* ok # &k

(F) EXPERT WITNESSES. At the
defendant's reqt‘Jest, the government shall disclose
to the defendant a written summary of testimony
that the government intends to use under Rules
702; 703, or 705 of the Federal Rules of Evidence
during its case;iti:&xief at 15t

government shall, at the defendant's request.
disclose to the defendant a written summary of

testimony the government intends to use under

Rules 702, 703, and 705 as evidence at trial on the

issue of the defendant's mental condition. Fhis-The
summary Sided under this subdiviion shall

must describe the Witnesses' opinions, the bases

New matter is underlined and matter to be omitted is lined
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24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

‘and the reasons for those opinions therefor, and the

witnesses' qualifications.

(2) Informatiop 2 to Disclosure. Except

or-Subiect

dzscovery or mspectlon of reports rnemoranda, or

other mtemal government documents made by the

attorne‘y for the govennnent or _y other government

agent 38eR
pfeseeaaeﬁ-ef mvestlgatmg or prosecuting the case.

Nor does the rule authonze the discovery or inspection

of statements made by govemment witnesses or
prospectrve government wrtnesses except as provided

in 18 US.C. § 3500.

L‘
* & &k k %k

(b) THE DEFENDANT'S DISCLOSURE OF
EVIDENCE.

V) Information Subject to Disclosure.

* R ok ok ok

(C) EXPERT WITNESSES. Under the following

circumganceg the defendéni Vsl_a_aiL' at the government'’s
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request, disclose to the government a written summary

41

42 of testimony that the defendant intends to use under
5 Rules 702, 703, and 705 of the Federal Rules of
44 Evidence as evidence at trial: (i) lfji—th%def\gnidam
45 requests disclosure under sul | s
46 rule and the government ckguplies, or (ii

47 defendant has given notice under Rule 12.2(b) of an
48 intent to present expert testimony on the defendant's
49 mental condition, the-defendant—at-the-government's
50

51

52

53 Evidence-as-evidence-at-tral: This summary sust shall
54 describe the witnesses’ opinions ef-the—witnesses, the
55 bases and reasons for those opinions therefer, and the
56 witnesses' qualifications.

57 Rk

COMMITTEE NOTE

oy r1ori

1

Subdivision (a){(1)(E). Under Rule 16(a)(1)(E), as amended in 1993, the defense
is entitled to disclosure of certain information about expert witnesses which the
government intends to call during the trial as well as reciprocal pretrial disclosure by the
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government upon defense disclosure. This amendment is a parallel reciprocal disclosure
provision which is triggered by a government request for information concerning defense
expert witnesses as to the defendant’s mental condition, which 1s provided for in an
amendment to (b)(1)(C), infra.

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16 included provisions for
pretrial disclosure of information, including names and expected testimony of both defense
and government expert witnesses. Those disclosures are triggered by defense requests for
the information. If the defense makes such requests and the government complies, the
government is entitled to similar, - reciprocal discovery. The amendment to Rule
16()(1X(C) provides that if the defendant has notified the government under Rule 12.2 of
an intent to rely on expert testimony to show the defendant's mental condition, the
government may request the defense to disclose information about its expert witnesses.
Although Rule: 12.2 insures that the government will not be surprised by the nature of the
defense or that the defense intends to call an expert witness, that rule makes no provision
for discovery of the identity, the ‘expected: testimony, or the qualifications of the expert
witness. The amendment provides the government with the limited right to respond to the
notice provided under Rule 12.2 by Tequesting more specific information about the expert.
If the government requests the specified information, and the defense complies, the
defense is entitled to reciprocal .discovery under an amendment to subdivision (a)(1)(E),

supra.
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THE ADVISORY COMMITTEE

FEDERAL RULES OF CRIMINAL PROCEDURE
April 29, 1996

Washington, D.C.

MINUTES

of

on

Page 1 of 11

The Advisory Committee on the Federal Rules of Criminal Procedure met at the Thurgood Marshall
Federal Judiciary Building in Washington, D.C. on April 29, 1996. These minutes reflect the actions

taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:40 a.m. on Monday, April 29,

1996. The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich
Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Hon. Daniel E. Wathen

Prof. Kate Stith

Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.
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Page 4 of 11

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE
A. Proposed Amendments to Rules; Report of Subcommittee on Local Rules Project.

Judge Davis provided an oral and written report of his subcommittee on the local rules project. That
subcommittee, consisting of Judge Davis (chair), Judge Crow, Judge Crigler, and Mr. Pauley, had
addressed the question of whether certain local rules, identified by the Local Rules Project, might be
worthy of including in the national rules. The subcommittee examined local rules which addressed the
following four rules:

Rule 4: In some districts, a local rule requires the arresting officer to notify other members of the court
family of the arrest. The subcommittee recommended against adoption of that practice in the national
rule.

Rule 16: The subcommittee noted that in some districts, the parties are required to confer on discovery
matters before filing a motion. The subcommittee also recommended against adoption of that practice in
the national rule.

Rule 30: In fifteen districts, the parties are required to submit proposed jury instructions sometime
before trial. The subcommittee also recommended that that practice not be included in the national rule.

Rule 47. The subcommittee noted that it had been recommended that Rule 47 be amended to require the
parties to confer or attempt to confer before any motion is filed. That recommendation was also rejected
by the subcommittee.

The subcommittee noted in its report that the proposed amendments to the foregoing four rules address
"details of practice and procedure about which courts have differing customs and traditions and that are
properly the subject of local rules.” The report also noted that the members of the subcommittee did not
believe that any significant problems existed in any of the foregoing areas.

The proposed amendment to Rule 12, generated some discussion: Two districts require the defense to
give notice of an intent to raise the entrapment defense. Although a majority of the subcommittee had
opposed adoption of that practice in the national rule, they believed that the matter should be raised for
evaluation by the Committee.

Mr. Pauley indicated that the Department of Justice did not necessarily believe that the proposed notice
requirement had merit but thought that the issue should be raised. He recounted a case where there were
multiple defendants and after the jury was selected one defendant wanted to raise the defense, which
resulted in a severance.

Judge Crow noted that adoption of such an amendment might lead to additional notifications of defenses
that may not actually be raised at trial. Judge Crigler added that he did not perceive that any problem
existed in this area.
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options available to the Committee in addressing the issue, the consensus developed that the Department
should be informed of the Committee's view that the current practice should be reaffirmed. No further
action was taken on the matter, with the understanding that the Department would convey its response to
the Committee at a future meeting.

D. Rule 11(e). Provision Barring Court from Participation in Plea Agreement Discussions

Judge Marovich presented a written and oral report on his subcommittee's consideration of the issue of
whether a judge might be permitted to participate in any fashion in plea bargaining. The issue had been
discussed at the Committee's Fall 1995 meeting in response to the practice used in the Southern District
of California to expedite plea agreements. Under that procedure, a judge, other than a sentencing judge,
works with the parties to reach a plea agreement and recommends a particular sentence, a procedure
which might be in violation of Rule 11(e) which indicates that the "court” may not participate in plea
discussions. The subcommittee, consisting of Judge Marovich (chair), Mr. Martin, and Mr. Pauley
recommended that no action be taken to amend the rules. It had learned that it solicited the views of both
government and defense attorneys and that the prevailing view was that no change should be made to
Rule 11. The subcommittee also learned that the Southern District of California had discontinued the
practice which originally gave rise to the Committee's consideration of the issue.

In the ensuing discussion, the Committee focused on the question of whether some change should be
made to the rules to provide for some mechanism for determining the appropriate Sentencing Guidelines
before trial. Several members expressed support for such a study; Judge Dowd noted that in Alabama,
for example, a guilty plea and plea bargain are presented in conjunction with a presentencing report.
Judge Stotler raised the question of whether the rules could be amended to provide for what might
informally be called a "criminal motion for summary judgment” which would permit the court to resolve
controlling issues of law at the pretrial stage.

Judge Jensen asked the subcommittee to continue its study of the issue and added Professor Stith as a
member.

Judge Dowd moved that the subcommittee's report be accepted and Judge Davis seconded the motion,
which carried by a unanimous vote.

The Committee also addressed the operation of Rule 11 on the two types of plea agreements reflected in
Rule 11(e)(A)B) and (C). Following brief discussion on the problem of predicting what effect the

Sentencing Guidelines might have on a particular agreement, the Reporter was instructed to study Rule
11 and how it actually operates in conjunction with those Guidelines.

E. Rule 16(a)(1)(E), (b)(1)(C). Disclosure of Expert Witnesses
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Judge Jensen indicated that when the Judicial Conference had considered the Committee's proposed
amendments to Rule 16 at its Fall meeting, it had apparently rejected all of the proposed amendments,
including the rather noncontroversial amendment requiring disclosure of expert witness' expected
testimony. At its January 1996, meeting the Standing Committee had asked the Advisory Committee to
consider whether it wished to resubmit those particular amendments to Rule 16. Judge Jensen asked
whether the Department of Justice, which originally proposed the amendment, cared to seek further
action.

Mr. Pauley noted that the proposed amendments were minor and had passed through the proposal and
comment period without opposition; but he expressed reluctance to trigger further discussion of the
rejected amendments which would have required the government to disclose the names and statements
of its witnesses before trial.

Judge Jensen noted that the proposed amendment might raise a conflict with the Jencks Act which
seemed to concern some members of the Standing Committee. Professor Stith noted that the Jencks
problem already exists in other provisions of Rule 16.

Following consultation between the representatives of the Department of Justice, Mr. Pauley moved that
the Committee approve and resubmit the amendments to Rule 16(a)(1)(E) and (b)(1)(C) to the Standing
Committee for transmittal to the Judicial Conference, without additional public comment. Judge Dowd
seconded the motion, which carried by a vote of 10 to 1.

F. Rule 31(d). Polling of Jurors

The Reporter indicated that as a result of the Committee's action at its Fall 1995 meeting, he had drafted
a proposed amendment to Rule 31(d) which would require individual polling of jurors when a polling
was requested by a party, or directed by the court on its own motion.

Judge Dowd indicated that although he had no problem with the rule as drafted, he questioned whether
the specifics of carrying out the individual polling might be addressed. Mr. Josefsberg observed that the
proposed change would be good for both the defense and the prosecution. Following some minor
drafting changes, Judge Marovich moved that the amendment be approved and forwarded to the
Standing Committee for publication and comment. Judge Smith seconded the motion, which carried by
a unanimous vote.

G. Rule 31(e). Forfeiture Proceedings

Mr. Pauley explained a proposal submitted by the Department of Justice which would address the
procedures for criminal forfeiture. In the Department's view, there are a number of inadequacies in Rule
31 for determining whether, and to what extent, the defendant had an interest in the property; the
Circuits seem split on what the role of the jury should be in making those decisions. The proposed
amendment would attempt to resolve the question of the jury's role and defer determination of the extent
of the defendant's interest to an ancillary proceeding. Finally, he noted that in Libretti v. United States, --
-~ U.S. -—-- (Nov. 7, 1995), the Court held that criminal forfeiture constitutes a part of sentencing in a
criminal trial.
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C\ Agenda F-19 (Summary)
ot Rules
March 1996

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that
the Judicial Conference:

1. Resolve that on April 1, 1998, and at each 3-year interval ending on April 1
thereafter, the Official Bankruptcy Forms be amended, automatically and
without further action by the Judicial Conference, to conform to any
adjustment of dollar amounts made under § 104(b) of the Bankruptcy

2. a. Adopt a numbering system for local rules of court that corresponds
C\, with the relevant Federal Rules of Practice and Procedure; and

b. Set April 15, 1997 as the effective date of compliance with the
uniform numbering system so that courts will have sufficient time to
make necessary changes to their local rules..........cceoreveveerrercnennnnee. pp. 6-7

The remainder of the report is submitted for the record, and includes
the following items for the information of the Conference:

> Rules governing attorney conduict.........ooiciieieiriieniesienieeereeresie e p.7
> Pending legislation eliminating unanimity requirement for jury verdicts....... pp- 8-9
> Chart showing status of rules amendments...........ccouveereerererecereeeeissreeeeecens e p-9
NOTICE
A NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
{ _ CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
—
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 12-13, 1996
Los Angeles, California

Minutes

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Los Angeles, California on Thursday and Friday, January 12-13, 1996.
All committee members were present:

Judge Alicemarie H. Stotler, Chair
Judge Leroy J. Contie, Jr.

Judge Frank H. Easterbrook
Judge Thomas S. Elkis, 111
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge James A. Parker

Alan W. Perry, Esquire

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Chief Justice E. Norman Veasey
Judge William R. Wilson

Deputy Attorney General Jamie Gorelick was unable to be present because of weather
and transportation conditions. lan H. Gershengorn, Special Assistant to the Deputy Attorney
General, participated in the meeting as the representative of the Department of Justice.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts, Mark D.
Shapiro, senior attorney in the rules office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter
Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter
Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter
Advisory Committee on Evidence Rules -
Judge Ralph K. Winter, Chair
Professor Margaret A. Berger, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Mary P. Squiers, project director of the local rules project;
Patricia S. Channon, senior attorney in the Bankruptcy Judges Division of the Administrative
Office; and William B. Eldridge, Director of the Research Division of the Federal Judicial
Center.

INTRODUCTORY REMARKS

Judge Jensen reported that he had represented the committee at the September 1995
meeting of the Judicial Conference. He stated that the committee had proposed to the
Conference two changes to Rule 16 of the Federal Rules of Criminal Procedure. The first
would have amended Rule 16(a)(1)(F) to require the government to disclose the names of its
witnesses to the defendant seven days before trial, unless the United States attorney were to file
with the court an ex parfe, non-reviewable statement that the government believed that
disclosure would threaten a person’s safety or lead to an obstruction of justice. The second
change would have amended Rule 16(b)(1)(C) to require the defense to disclose to the
government a written summary of the testimony of its witnesses when it intended to rely on
expert testimony to show the defendant’s mental condition.

Judge Jensen stated that the Judicial Conference, on a close vote, had failed to approve
a motion to adopt the proposed changes to Rule 16. He added that the Advisory Committee
on Criminal Rules had concluded that the Conference’s action must be read as a rejection of the
committee’s entire Rule 16 proposal, including the provision that would have amended rule
16(b)(1)(C) to require disclosure of expert testimony by the defense. He added that the
Advisory Committee on Criminal Rules would be pleased to consider this latter proposal again.

Judge Jensen also reported that the Judicial Conference had rejected a motionto prevent
publication of the proposed amendments to the civil and criminal rules that would require
attorney participation in voir dire. Accordingly, the voir dire proposals, which had been
sponsored jointly by the Advisory Committee on Criminal Rules and the Advisory Committee
on Civil Rules, were published immediately following the Conference’s meeting.

Some members and participants suggested that the committee’s recommendations and
supporting material may not have been given adequate consideration by the members of the
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Judicial Conference. One participant suggested that the motion to prevent publication of the
voir dire proposals was purely procedural in nature and had been made at the last minute. He
stated that in the future the committees should be provided with greater advance notice of
proposed objections to their reports. Some members recommended that consideration be given
to changing the presentation and format of the commuttee’s reports to the Conference to ensure
that Conference members are fully informed about the materials and that the committees be
given an adequate opportunity to present and defend their proposals on the merits.

Judge Stotler reported that she and Professor Coquillette had attended part of the
December 1995 meeting of the Committee on Court Administration and Case Management.
At the meeting, they discussed the Judicial Conference’s obligations under the Civil Justice
Reform Act to file a report and recommendations with the Congress by December 31, 1996.
She stated that she and the reporter had emphasized that the Rules Enabling Act process is very
participatory and lengthy. The RAND report, providing empirical data on the results of the
CJRA pilot program, would not be ready even on a preliminary basis until the end of June 1996,
and in final form by the end of September 1996. Under this schedule, there would not be
enough time for the Conference and its committees to review the RAND report, make
appropriate recommendations regarding the adoption of litigation principles and guidelines, and
initiate proposed rules changes to implement the recommendations. The Committee on Court
Administration and Case Management was urged to take the rulemaking process into account
in coming to its recommendations.

Judge Higginbotham reported that the RAND Corporation and the American Bar
Association were eager to obtain reactions by bench and bar to the findings and
recommendations in the report. He noted that the ABA was planning to hold a national
conference to consider the report, possibly in March 1997. He added that Judge Ann C.
Williams, chair of the Court Administration and Case Management Committee, had been very
receptive to receiving input from bench and bar and had asked to be included in the ABA
conference.

Judge Stotler reported that she, Professor Coquillette, and Judge Robert E. Keeton,
former chairman of the committee had met with the Chief Justice on December 13, 1995, to
discuss: (1) the style revision project; (2) the appropriate length of terms for rules committee
members and chairs; and (3) inviting the chairs of other Judicial Conference committees to
attend the committee’s January 1996 special study conference on attorney conduct. She stated
that the Chief Justice was very interested in, and very knowledgeable about, the rules process.
She added that he approved of the committee’s proceeding with its plans for revising the
Federal Rules of Appellate Procedure for style and for using the appellate rules as the
bellwether for the style revision project. She added that style revision ofthe other federal rules
of procedure should be delayed until revision of the appellate rules has concluded. Judge
Stotler emphasized that attorney conduct issues cut across the jurisdictional lines of several
Judicial Conference committees and had to be coordinated closely with the other committees.
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For that reason, she had wanted to inform the Chief Justice directly of the committee’s intention
to invite other Judicial Conference chairs to the special study conference and to ascertain
whether the proposal met with the Chief Justice’s approval.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee approved unanimously the minutes of the July 6-7, 1995 meeting.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the Administrative Office had just installed the hardware and
software for its new electronic document management system that will support the rules
committees. Customization of the software and training of the staff were underway, and dual
operation ofthe manualand automated systems would follow. Judge Stotler recommended that
the office invite the committee to an on-site demonstration of the system in conjunction with
the June 1996 meeting.

Mr. Rabiej stated that Senator Thurmond had introduced S. 1426, a bill that would
amend the Federal Rules of Civil and Criminal Procedure to eliminate the requirement of
unanimous consent for a verdict and require that a verdict in a civil or criminal case be made
only by a 5/6 vote of the jury.

Several of the participants expressed objection to the legislation on the merits and
recomumended that the Judicial Conference be heard on the matter. Concern was also expressed
that the bill would violate the Rules Enabling Act process by amending federal procedural rules
directly by statute. One member recommended that work begin immediately to consider the
implications of the legislation and obtain empirical data.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the chair had recently selected him to serve as chair of the
style subcommittee. He stated that the role of the subcommittee would necessarily be limited
because further work on revision of the civil, criminal, and bankruptcy rules would likely be
held in abeyance until after completion of the revision process for the appellate rules.

Mr. Garner reported that his codification of the style conventions used by the style

subcomumittee was about to be published by the Administrative Office under the title Guidelines
for Drafting and Editing Court Rules. He stated that the conventions are easy to
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
October 16-17, 1995

Manchester Village, Vermont

The Advisory Committee on the Federal Rules of Criminal Procedure met at the Equinox Hotel in
Manchester Village, Vermont on October 16 and 17, 1995. These minutes reflect the actions taken at
that meeting.

I.CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, October 16,
1995. The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich
Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Hon. Daniel E. Wathen

Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esg.

143



Page 2 of 9

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge Alicemarie H. Stotler; Chair of the Standing Committee on
Rules of Practice and Procedure; Judge William R. Wilson, Jr., a member of the Standing Committee on
Rules of Practice and Procedure and a liaison to the Committee; Professor Daniel R. Coquillette,
Reporter to the Standing Committee; Mr. John Rabiej and Mr. Paul Zing from the Administrative Office
of the United States Courts; and Mr. James Eaglin from the Federal Judicial Center.

The attendees were welcomed by the chair, Judge Jensen, who noted that Professor Saltzburg's, whose
term on the Committee had expired, had made invaluable contributions to the Committee and would be
recognized at the Committee's Spring 1996 meeting.

ILAPPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Crow moved that the minutes of the Committee's April 1995 meeting in Washington, D.C., be
approved. Following a second by Judge Marovich, the motion carried by a unanimous vote.

HIL.CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress
proposed amendments to four rules, which will become effective on December 1, 1995, absent any
further action by Congress: Rule 5(a) (Initial Appearance Before the Magistrate Rule 43 (Presence of
Defendant); Rule 49(¢) (Repeal of Provision re Filing of Dangerous Offender Notice); and Rule 57
(Rules by District Courts). The Reporter noted that in its consideration of the rules, the Supreme Court
had changed the word "must” to "shall" in order to maintain consistency within all of the rules.

IV.RULES CONSIDERED BY THE JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

Judge Jensen reported on the disposition of Rules 16 and 32 which had been forwarded by the
Committee to the Standing Committee for action.. After considerable discussion at its July 1995
meeting, the Standing Committee had approved a modified version of the Committee's proposed
amendments to Rule 16, which would have required the government to produce the names and
statements of its witnesses prior to trial. In order to avoid any conflict with the Jencks Act, the Standing
Committee deleted any requirement to produce a witness' statement. The Standing Committee had
approved, without change, the Committee's proposed amendment to Rule 32 regarding forfeiture
procedures.

Although the Judicial Conference approved Rule 32 for transmittal to the Supreme Court, it rejected
altogether the proposed amendments to Rule 16 regarding production of witness names and statements.

Although it was not clear from the Judicial Conference's action whether they specifically intended to
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reject the amendment to Rule 16 which addressed disclosure of expert witness testimony, the consensus
of the Committee was that that amendment had also been implicitly rejected because the changes to Rule
16 had been treated as single unit by the Conference.

V.RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Reporter informed the Committee that at its July 1995, meeting, the Standing Committee had
approved for publication an amendment to Rule 24(a) which would provide for attorney-conducted voir
dire of jurors. The final language was the result of a compromise with a provision presented by the Civil
Rules Committee for amending Civil Rule 47.

Judge Jensen indicated that hearings on the proposed amendment have been set for December 15, 1995
in Oakland and February 9, 1996 in New Orleans. He added that any members of the Committee
interested in attending those hearings should contact the Rules Committees Support office.

During the discussion on Rule 24, Judge Jensen raised questions about the appropriate role of the Chair
and Reporter at the Standing Committee meetings when proposed amendments are offered to the
Committee's proposed versions. He noted that for amendments in which the Advisory Committee has
invested a great deal of debate and time, it is not always possible to know just what amendments to
agree to at the Standing Committee level. That point was made clear during the discussion at that
Committee's meeting regarding the proposed amendments to Rules 16 and 32. In both instances, major
changes were made to the rules as the result of negotiation and compromise in an attempt to go forward
with some amendment, rather than remanding the issue to the Advisory Committee for further action,
During the ensuing discussion, the consensus of the Committee was that the Chair and Reporter should
have some reasonable discretion to assess the Standing Committee's proposed actions and agree to
changes which they believe are in accordance with the Committee's views. Several members expressed
concern that if the Standing Committee makes drastic changes to a rule published for comment, there
may changed votes at the Advisory Committee level upon further consideration.

Judge Jensen also raised the related question of the appropriate role of the Committee vis a vis lobbying
Congress for or against a particular amendment. Mr. Rabiej indicated that the legislative liaison office
coordinates any such efforts with the chairs of the respective committees.

The discussion also raised the issue of the relationship between the Advisory Committees and the
Standing Committee. Mr. Pauley noted that rarely does the Standing Committee expand on a
Committee's proposed amendment; if any changes are made, they usually result in narrowing the
Advisory Committee's proposal. Several members also observed that there is a difference in making
changes to a rule which has been forwarded for possible publication and comment. In those instances,
the Advisory Committee will have another opportunity to review the rule and may decide not to pursue
any amendments to the rule. Judge Stotler noted that survey forms had been provided to the Advisory
Committee to solicit its views on a wide range of issues, including the relationship between the Standing
Committee and Advisory Committee.

VI.CRIMINAL RULES CURRENTLY UNDER CONSIDERATION

BY ADVISORY COMMITTEE
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Agenda F-18 (Summary)
Rules
September 1995
SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the

Judicial Conference:

1.

Approve proposed amendments to Appellate Rules 21, 25, and 26

and transmit them to the Supreme Court for its consideration

with the recommendation that they be adopted by the Court and

transmitted to Congress in accordance with thelaw . ... ......... PP- 2-4

Approve proposed amendments to Bankruptcy Rules 1006, 1007,

1019, 2002, 2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006

and transmit them to the Supreme Court for its consideration

with the recommendation that they be adopted by the Court in
accordancewiththelaw ... ... ... ... ... ... ... ... . ... pp- 7-9

Approve proposed amendments to Civil Rules 5 and 43 and transmit

them to the Supreme Court for its consideration with the

recommendation that they be adopted by the Court and transmitted

to Congress in accordance withthelaw .................... pp- 12-14

Approve the proposed amendments to Criminal Rules 16 and 32 and
transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court in accordance

withthelaw ......... .. .. . .. . . . . i .. pp. 17-21

The remainder of the report is for information and the record.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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advantages of twelve-member jurieé. The advisory committee noted that many
courts now routinely sit juries of eight or ten or more in all but the shortest cases.

Your committee believes that public comment would be especially helpful in
assessing whether the acivantages of a larger jury size, including increased minority
representation and possibly moderation of unreasonable damages awards, outweigh
the increased costs associated with a larger sized jury.

Your committee voted to circulate the ijrbposed amendments to the bench
and bar for comment.

FEDERAL RULES OF CRIMINAL PROCEDURE

A, Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted to 5>‘our committee
proposed amendments to Federal Rules of Criminal Procedure 16 and 32 together
with Committee Notes explaining their purpose and intent. The proposed
amendments were circulated to the bench and bar for comment in September 1994.
A public hearing was held in Los Angeles in January 1995.

The proposed amendments to Rule 16 (Discovery and Inspection) would
establish parallel reciprocal disclosure provisions for the prosecution and the
defense regarding the testimnony of an expert witness on the defendant’s mental
condition. The amendment's would also require the government, seven days before
trial, to disclose to the defense the names of government witnesses and their
statements, unless it believes in good faith that pretrial disclosure of this

information might threaten the safety of a person or risk the obstruction of justice.

17
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In such a case, the government simply would file an ex parte, unreviewable
statement with the court stating why it believes - under the facts of the pa_rticular
case - that a safety threat or risk of obstruction of justice exists.

The comments and testimony highlighted the contrast between the ease of
counsel obtaining discovery in a civil case and the difficulty of defense counsel in
preparing for trial in the absence of witness disclosure in a criminal case. Although
many federal prosecutors already timely disclose witnesses’ names and statements,
many others do not. There‘is no national uniform policy on disclosure. The extent
of disclosure ultimately depends on the pd]icies of local U.S. attorney offices and
individual assistant U.S. attorneys, which often vary from district to district and
even within an office. Other commentators stressed that the plea bargaining

‘ process would be more effective and efficient if disclosure is made timely so that the
defendant understands the strength of the prosecution’s case.

;I‘he proposed amendments recognize clearly that some government witnesses
come forward to testify at risk to their personal safety, privacy, and economic well-
being. At the same time, most cases do not involve risks to witnesses.' The
proposed amendments are intended to create a fairer irial by reducing the practical
and inequitable hardships defendants presently face in attempting to prepare for
trial without adequate;discovery. Unnecessary trial delay 1s now incurred becap,se
once a witness is called to testify at the tnal, a recess must be ordered to allow the
defense time to review any previous statements @e by the witness in order to

eﬂ‘gctively cross-examine the witness, which only places additional burdens on all
18
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parties, court resources, and jurors.

Many state criminal justice systems and the military already provide pretrial
disclosure of witnesses, and it is presently standard operating procedure in many
federal district courts. The proposed amendments are less demanding than the
amendments recommended by the Judicial Conference and approved by the
Supreme Court in 1974, which _1'eqm'red disclosure of the names and addresses of all
government witnesses upon request of the défendant. If the government believed
that disclosure W'.O‘llld create an undue risk of harm to the witness it could request
the court for a protective order. The amendments were rejeci;ed ultimately by
Congress.

The proposed amendments, as published for comment, admittedly created a
conflict with the Jencks Act in so far as they would require pretrial disclosure of
witnesses’ statements. But they were consistent with the Act in recognizing the
importance of defense pretrial discovery while permitting the government to block
. it when necessary. The amendments are procedural and are similar to several
other previously approied amendments that require the defense and prosecution to
disclose certain information before trial.

Your committee decided to eliminate the conflict w1th the Jencks Act by
limiting the prr;posed amendments to the disclosﬁre of witnesses’ names only. It
also revised the time provisions’ by providing the court with discretion to require
disclosure in less than seven days before trial to accommodate cases in which the
prosecution is unable itself to prepare for the trial.'

The Department of Justice continues to oppose any required pretrial

19
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disclosure of witnesses’ names. The Department believes that the proposed
amendments are unnecessary because most prosecutors already disclose such
information before trial. It is also concerned that the proposed amendments would:
(1) impose subtle but real restraints on prosecutors wh6 would prefer not to
disclose the name of a witness based on their assessment of the'potential risks, but
who do not want to incur disapproval of the trial judge, (2) add new safety risks to
witnesses who would otherwise never be identified in cases in which a ple:; was
entered immediately before trial, and (3) create unnecessary satellite litigation on
review. The advisory committee substantially modified earlier versions of the
proposed amendmgnts to Rule 16 over the course of several past meetings to meet
the Depariment’s concerns.

As amended, your committee voted to recommend approval of the proposed
amendments. with the representative of the Dei)artment of Justice and one other
committee member opposed.

Rule 32 (Sentence and Judgment) would be amended to ‘permit a court
explicitly to conduct forfeiture proceedings after the return of a verdict, but before
sentencing.

The proposed amendments to the Federal Rules of Criminal Procedure, as
recommended by your committee, are in Appendix D together with an excerpt from
the advisory committee report. \

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rules 16 and 32 and transmit them to the Supreme

Court for its consideration with the recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

20
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_ URE Agenda F-18
COMMITTEE ON RULES OF PRACTICE AND PROCED (Appendix 'D)

OF THE Rules
JUDICIAL CONFERENCE OF THE UNITED STATES September 1995
WASHINGTON, D.C. 20544 '

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR JAMES K. LOGAN

. APPELLATE R!
PETER G. McCABE ULES

SECRETARY PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Hon. Alicemarie H. Stotler, Chalr
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report of Advisory Coxpnﬂﬁee on Rules of Criminal Procedure

DATE: May 23, 1995

L INTRODUCTION.

At its meeting on April 10, 1995, the Advisory Committee on the Rules of Criminal
Procedure considered proposed orpcndmg amendments to several Rules of Criminal
Procedure. This report addresses those proposals. Thermnmesofmatmeenng,aGAP
Report, and a proposed amendment to Rule 24(a) are attached.

1L ACTION ITEMS
A. ' Action on Rules Published for Public Comment: Rules 16 and 32

At its June 1994 meeting the Standing Commitice approved for publication for
public comment amendments to Rule 16 and 32. The deadline for those comments was
February 28, 1995 and at its April 1995 mecting the Advisory Committee considered the
comments, made several minor changes to the rules and now presents them to the Standing
Commitice. The amended Rules and Committee Notes are included in the attached GAP

Report.
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L Action on Proposed Amendments to Rules 16(a)}(1XE) &
(b)(1)(D). Disclosure of Expert Witnesses.

Minor stylistic changes were made to the proposed amendments to Rules
16(aX1XE) and (b)1)D) which address the issue of disclosure of the names and
statements of expert witnesses who may be called to testify about the defendant’s mental
condition.

The Advisory Committee recommends that the Standing Commiittee approve the
amendments to Rule 16(a}(1)}(E) and (B)(1)(C) and forward them to the Judicial
Conference for approval. '

2. Action on Proposed Amendments to Rule 16(a)(1)XF) and
(b)(1D{D). Pretrial Disclosure of Witness Names and
Statements.

As noted in the attached GAP Report, the Committee made several minor changes
to the proposcd amendment and the accompanying Committee Note. The Committee
considered again the view that the amendments are inconsistent with the Jencks Act; it

‘continues to believe that foxwardmgﬁac proposed changes to Congress is appropriate under
the Rules Enabling Act.

The Advisory Commiittee recommends that the Standing Committee approve the

amendments to Rule 16(a)(1)(F) and (b)(1)D) and  forward them to the Judicial
Conference for approval.

3. Action on Proposed Amendments to Rule 32(d). Forfeiture
Proceedings Before Sentencing :
The Advisory Committee made a number of changes to Rule 32(d) after
publication. Those changes which are discussed more fully in the attached GAP Report,
do not in the Committee’s view require additional publication and comment.

The Advisary Committee recommends that the Standing Commitiee approve the
amendments to Rule 32(d) and forward them to the Judicial Conference for approval.

~ k * k k %
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TO: Hon. Alicemarie H. Stotler, Chair
: Standing Committee on Rules of Practice and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: GAP REPORT: Explanation of Changes Made Subsequent to the
Circulation for Public Comment of Rules 16 and 32.

4
DATE:  May23, 1995 |

At its June 1994 meeting the Standing Commitice approved the circulation for public
comment of proposed amendments to Rules 16 and 32.

Both mules were published in September 1994, with a deadline of February 28, 1995
for any comments. At a hearing on January 27, 1995 representatives of the Committee
heard the testimony of several witnesses regarding the amendments to Rule 16. At its
mecting in Washington, D.C. on April 10, 1995, the Advisory Committee considered the
writtent submissions of members of the public as well as the testimony of the witnesses.

Summaries of the any comments on each Rule, the Rules, and the accompanying
Commitiee Notes are attached.

The Advisory Commiftee’s actions on the amendments subsequent to the circulation
for public comment are as follows:

L Rule 16(a)(IXE) & (b)(l)(C). Disclosure of Expert Witnesses.

The Committee made only minor stylistic changes to the proposed amendments to
Rule 16(a)(1XE) and 16(bX1XC). Very few comments were received on these particular
provisions in Rule 16. ‘ ‘

2. Rule 16(@)1XF) & (b)(1XD). Pretrial Disclosure of Witness Names and
Statements

After considering the numerous written submissions and oral testimony on the
proposed amendments to Rule 16(a)(1)F) and (b)1XD). the Committee made several
minor amendments to the Rule and the accompanying Note. The Committee changed the
Rule to limit the disclosure requirements to felony, non-capitol cases. It also clarified
language in Rule 16(a)(1)(F) concerning the content of the nonreviewable statement by the
attomey for the government. As rewritien, the rule explicitly recognizes that the government
may decline to disclose either the name or the statement, or both, of a particular witness.
Finally, the Committee made stylistic changes consistent with Mr. Gamer’s suggestions at
the June 1994 Standing Committec mecting.
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The changes to the Committee Note accompanying Rule 16 sharpen the
Committee’s position that the proposed amendment is consistent with other amendments to
the Rules of Criminal Proeedure, already approved by Congress, which technically violate
the Jencks Act. Those amendments provide for some limited pretrial disclosure of a
government witness’ statement before the witness testifies on direct examination at trial, as
provided in the Jencks Act.

3. Rule 32(d). Forfeiture Proceedings.

Five commentators, including the Department of Justice, which had proposed the
amendment, supported the proposed amendment to Rule 32(d) which permits the trial court
to enter a forfeiture order prior to sentencing. The Department of Justice’s comments
suggested changes which might have been considered significant enough to require
republication for public comment. Ultimately, the Committee changed the rule in the
following respects: (1) the amendment now provides that the procedures in Rule 32(d) may
be applied where the defendant has entered a plea of guilty subjecting property to forfeiture;
(2) the Committee eliminated any reference to specific timing requirements; and (3) the
Committee added the last sentence which recognizes the authority of the court to include
conditions in its final order which preserve the value of the property pending any appeals.

Given the relatively minor nature of these changes and the low number of public
comments on the published version, the Committee believes that republication of this
amendment is unnecessary.

Attachments:
Rule 16 and Committee Note; Summary of Comments and Testimony
Rule 32 and Committee Note; Surnmary of Comments
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 16

I SUMMARY OF COMMENTS: Rule 16

The Committee received 23 written submissions and heard testimony from three
witnesses; two of those witnesses also supplied written comments. While several were
statements filed by organizations, most of those commenting were in private practice. No
current federal prosecutor filed a statement. Several were members of the judiciary.

With one exception ( who declined to make any comments) all those submitting
comments were in favor of the general expansion of federal criminal discovery in Rule 16.
Most favored the amendments as published with one or two suggested changes. Beyond
that, there were various levels of support for the key features in the amendment: One
specifically favored the 7-day provision; four were opposed to it as being too short. With
regard to the provision for an ex parte statement by the prosecution, 8 were opposed to it
and two explicitly stated that the procedure was appropriate. Three specifically stated that
the concern about danger to witnesses was overstated. One commentator stated that the
Jencks Act should not be a problem. Several encouraged the Committee to extend
production to FBI 302’s. Three were in favor of requiring production of addresses of the
witnesses. Several mentioned the issue of reciprocal discovery; one was opposed to it
altogether and several indicated that the defense should have the opportunity to also refuse
to disclose its witnesses under a procedure similar to that available for the prosecution.

1. LIST OF COMMENTATORS: Rule 16

CR-01 » Graham C. Mullen, Federal District Judge, Charlotte, N.C., 9-19-94.
CR-02 Robert L. Jones, ITI, Arkansas Bar Assoc., Fort Smith, Ark,
10-7-94.
CR-03 Prentice H. Marshall, Fezieral District Judge, Chicago, IL., 9-30-94.
CR-04 ) ;ames E. Seibert, United Statgs Magistrate Judge, Wheeling, ;V.V.,l 1-4-
4.
C1F~05 David A. Schwartz, Esq., San Francisco, CA, 11-8-94.
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CR-06 Edward F. Marek, Esq., Cleveland, OH, 11-16-94.

CR-07 William H. Jeffress, Jr., Esq., Wash. D.C., 12-6-94.

Ck—OS Norman Sepenuk, Esq., Portland, OR, 12-16-94.

CR-09 Michae!l Leonard, Alexandria, VA, 1-18-95.

CR-10 John Witt, City of San Diego, CA., 1-6-95

CR-11 Akron Bar Assoc. (Jane Bell), Akron, OH., 1-27-95

CR-12 New Jersey Bar Assoc.(Raymond Noble), 2-24-95

CR-13 Irvin B. Nathan, Esq., Wash. D.C., 2-7-94.

CR-14 Patrick D. Otto, Mohave Community College, Kingman, AZ, 2-15-95.

CR-15 Paul M. Rosenberg, United States Magistrate Judge, Baltimore, MD,
2-17-95.

CR-16 Federal Public and Community Defenders, Chicago, IL, 2-21-95.

CR-17 Lee Ann Huntington, State Bar of CA, San Francisco, CA, 2-24-95.

CR-18 Federal Bar Association, Philadelphia Chapter, Philadelphia, PA,
2-27-95. )

CR-19 ABA Section of Cnmmal Iustice,~ Wash,, D.C., 2-27-95.

CR-20 Maryland State Bar Association, Roger W. Titus, Rockville, Mﬁ,
2-21-95. ' ;

CR-21 Leslie R. Weatherhead, Esq., Spokane, WA, 2-28-05.

CR-22 Section on Courts, Lawyers and Administration of Justice of D.C. Bar,

: ‘Anthony C. Epstein, Wash., D.C., 2-28-95.

National Association of Criminal Defense Lawyers, Wash., D.C.,

CR-23

2-28-95.
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II.  LIST OF WITNESSES (Hearing in Los Angeles, Jan. 27, 1995) - Rule 16
1. Norman Sepenuk, Esq., Attorney at Law '
2. David A. Schwartz, Esq., Attorney at Law

3. Maria E. Stratton, Esq., Federal Public Defender

IV. COMMENTS: Rule 16

Hon. Graham C. Mullen (CR-01)

Federal District Judge, Western District of North Carolina
Charlotte, N.C.

Sept. 19, 1994

Judge Mullen believes the proposed new Rule 16 is long overdue. His only concern
is that the requirement of seven days before trial for disclosure of witnesses may be too
close to trial date to benefit anyone. Additionally, Judge Mullen feels that although
objections will arise concerning witness safety, the committee has correctly concluded that
such is confined to the minority of cases and has provided an appropriate mechanism to
afford confidentiality.

Robert L. Jones, III (CR-02)
President, Arkansas Bar Association
Fort Smith, Ark.

Oct. 7, 1994

Mr. Jones, commenting on behalf of the Arkansas Bar Association, agrees with the
* proposed changes to Rule 16 of the Federal Rules of Criminal Procedure.
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Hon. Prentice H. Marshall (CR-03)

Federal District Judge, Northern District of Illinois
Chicago, IL.

Sept. 30,1994

Judge Marshall urges the Committee to adopt the language of Rule 26(a)(2) of the
Rules of Civil Procedure in the proposed amendment to Criminal Rule 16 relating to
anticipated expert testimony. Additionally, in addressing the amendments regarding witness
disclosure, he agrees with the Committee that risk to witnesses is greatly exaggerated by
prosecutors, citing one minor incident in his 4] years of criminal trial experience. He
concludes that knowledge of witnesses and their pretrial statements expedites cross-
examination.

Hon. James E. Seibert (CR-04) .

United States Magistrate Judge, Northern District of West Virginia
Wheeling, W.V.,

Nov. 4, 1994

Judge Seibert strongly supports the proposed amendments and believes there exists
an adequate safety valve in those limited cases where a witness list would not be
appropriate. He notes that for the past four years he has required witness lists seven days
prior to trial and that such has come to be accepted by the practicing U.S. Attorneys and
defense bar (an initial scheduling order containing the requirements for witness lists is
enclosed). He comments that a witness list allows the defense some reasonable assistance in
trial preparation and that until a defendant has knowledge of the witnesses against him, it is
difficult to properly decide whether to plead or go to trial.

l .

David A. Schwartz (CR-05)
Private Practice

San Francisco, CA

Nov. 8, 19%4

Mr. Schwartz supports the proposed amendment dealing with witness statements
and names and suggests several changes. First, in support of the proposed amendments, he
suggests that more liberal pretrial disclosure of witness information will advance the search
for truth and cause of justice. Along these lines, he adds that the present practice of
revealing witness information under the Jencks standards is unconscionable. Second, in
support of the Rule 16 proposal, Mr. Schwartz explains that such alterations to the Rule
will aid in negotiating plea agreements. Third, in support of the proposed amendments, Mr.
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Schwartz suggests that such will cause the entire system to run more efficiently and force
prosecutors to confront-weaknesses in their case. Fourth, in support, he explains that
forcing the government to reveal more information is consistent with due process and
fundamental fairness. Finally, in support of the amendments, Mr. Schwartz comments that
the arguments made by the Department of Justice regarding witness safety are inflated. He
suggest several changes to the proposed amendments. First, he suggests that the seven day
rule may be of little use to the defendant and that such should be expanded to thirty or sixty
days prior to trial. Second, he suggests that prosecutors should not be given unreviewable
carte blanche to deny discovery by claiming witness intimidation. He favors judicial
intervention, through hearing, to determine the validity of the claim of witness intimidation.
In the alternative, absent pro se representation, he suggests that undisclosed information be
made available to defense counsel as an officer of the court under the stipulation that the
defendant will not be privy to this information absent further court order.

. Edward F. Marek (CR-06)

Private Practice
Cleveland, OH
Nov. 16, 1994

Mr. Marek (a former member of the Advisory Committee) supports the proposed
amendments to Rule 16. He argues that such amendments should not be defeated because
they may conflict with the Jencks Act. Mr. Marek explains that one can point to a number
of amendments enacted through the rules enactment process which conflict with the Jencks
Act but which Congress has seen fit to approve. For example, Rules 412 and 413 of the
Federal Rules of Evidence as contained in the Violent Crime Control and Law Enforcement
Act of 1994 represent Congress' belief that in sexual assault and child molestation cases
government witness disclosure prior to trial is necessary. Mr. Marek suggests that these
new evidence rules clearly show that Congress believes that the Jencks Act should not stand
as a barrier to more enlightened discovery in Federal Courts. Mr. Marek points out that
proposed amendments to Rule 16 are modest compared to Federal Rules of Evidence 412
and 413. Finally, he adds that the proposed Advisory Committee Note is important in that
it provides that the prosecutor's ex parfe statement must contain facts concerning witness
safety or evidence which relate to the individual case. This language, Mr. Marek suggests,
properly represents the Committee's intention that any argument, for example, that danger
to safety of witnessés exists in all drug cases, would not be sufficient showing to block ¢
production of statements.
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William H. Jeffress, Jr. (CR-07)
Private Practice

- Washington, D.C.

Dec. 6, 1994

Although Mr. Jeffress is Chair of the ABA’s Criminal Justice Standards Committee,
the views stated in his comments are personal. Mr. Jeffress supports the proposed
amendments to Rule 16. Mr. Jeffress does believe three aspects of the amendments could
be and should be improved. First, he believes that the Committee's proposed amendment to
Rule 16 does not require the prosecution to disclose witnesses it may call in rebuttal at trial,
yet requires the defense to disclose all witnesses even if solely to be used to impeach. To
Mr. Jeffress this seems an inappropriate balance of obligations. Second, Mr. Jeffress
believes the Committee's accommodation of the witness safety concern goes so far that it

- undermines the utility and fairness of the Rule. Third, he argues that any rule giving the
government the absolute right to refuse disclosure, without incurring significant adverse
consequences for so refusing, is unsound. He suggests that the prosecutor's ability to refuse
pretrial disclosure of names and statements of witnesses should depend on judicial approval,
based upon ex parte submission, in accordance with Rule 16(d)(1). Mr. Jeffress disagrees
with the Committee Note suggesting a hearing on this matter requires vast judicial
resources. For the Committee's information he encloses a copy of the Third Edition
Discovery Standards approved by the ABA of which he makes reference to in his
comments. '

Norman Sepenuk (CR-08)
Private Practice
Portland, OR

Dec. 16, 1994

Mr. Sepenuk favors the proposed amendments to Rule 16. He comments that
complete disclosure of the government's case prior to trial is the best tool to facilitation of
case disposition and to loosening up the criminal trial dockets. Mr. Sepenuk explains that
such facilitation will be in the form of plea dispositions due to knowledge of the government
case and the reaching of stipulations in advance of trial. He believes that the proposed Rule
16(2)(1)(F) should be amended to provide for pretrial disclosure of names and statements
no later than ten days after arraignment. He also suggests amendment to Rule 26.2(f) to
expand the definition of a "statement” required to be disclosed in advance of trial.
Additionally, he believes that FBI memoranda of interview and similar interview statements
should be explicitly made available under the Rules, and federal agents' reports should be
subject to discovery to the extent they present a factual recitation of events, much like that
of expert reports, which under the rules need not be produced.
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Michael Leonard (CR-09)
Military Counsel
Alexandria, VA

Jan. 18, 1995

Mr. Leonard offers the views of someone who has been associated with the military
criminal justice system for seven years and provides an overview of the discovery
procedures in the military. In his experience, disclosure of the prosecution’s witnesses takes
place well in advance of trial, including any copies of witnesses’ statements. The rules, he
notes, are intended to reduce gamesmanship. Those interests, he asserts, are the same in
federal practice. If the Committee is looking for a middle ground, he states, a review of the
discovery rules followed by “other” federal prosecutors on a daily basis in military criminal
practice my assist the Committee.

John Witt (CR-10)
City of San Diego
San Diego, CA
Jan 6, 1995

Mr. Witt thanks the Committee for an opportunity to provide in;Sut on the proposed
amendments and notes that his counsel have informed him that nothing the amendments will
have enough impact to justify any comments. :

—

Ms Jane Bell (CR-11)
Akron Bar Assoc.
Akron, Ohio

Jan. 27, 1995

The Akron Bar Assoc. supports the proposed amendments to Rule 16. But it
objects to the fact that the government may file an “unreviewable” statement for not
pmviding the information. The Bar Assoc. suggests that provision be made for ex parte
review of the government’s reasons. No hearing would be necessary on that statement.
The Assoc. also recommends substitute Ianguage for accomplishing that propcsal It also
supports the provisions for discovery concerning experts.
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The New Jersey Bar Assoc. (CR-12)
Raymond Noble

New Brunswick, NJ

Feb. 24, 1995

While the New Jersey Bar Assoc. supbomthc amendments to Rule 16, it
recommends that the word “unreviewable™ be removed from the amendment.

Mr. Trvin B. Nathan (CR-13)
Private Practice

Washington, D.C.
Feb. 7, 1995

Mr. Nathan (former Associate Deputy Attorney General who appeared before the
Standing Committee on this issue at iis January 1994 meeting) supporis the proposed
amendments to Rule 16 and requests incorporation of his article published in the New York
Times endorsing the Committee’s proposal. He points to state rules of discovery such as in
California as examples of the growing sentiment of legislative bodies that faimess, efficiency
and elimination of trial by ambush are better served by broader criminal discovery
concerning witnesses. Mr. Nammmgwmmlmmpmnmtm&awmappomen
to the proposed amendments,

Mr. Patrick D. Otto (CR-14)

Mohave Community College
AZ .

Feb. 15, 1995

Mr. Otto agrees with the proposed amendments to Rule 16 concerning witness

‘names and statements. Mr. Otio further concurs on letting the trial court rule on the amount

of defense discovery and the proposals regarding witness safety and risk of obstruction of

\
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Judge Paul M. Rosenberg (CR-15) \
United States Magistrate Judge ‘
Baltimore, MD

Feb. 17, 1995

Judge Rosenberg suggests that the proposed amendments concerning witness names
and statements be modified to exchade misdemeanor and petty offenses. He explains that
the requirement of supplying witness information seven days in advance of trial would be
mdulyburdmomemﬁwsccasesespemﬂymﬁghtofﬁxefactthatnmyUS Magistrate
Judges handie large misdemeanor and peity offense dockets.

Federal Public and Community Defenders (CR-16)
Carol A. Brook and Lee T. Lawless

Chicago, IL

Feb. 21, 1995

The comments submitted are an expanded version of those provided the Committee
prior to testifying in Los Angeles. The comments fall into two main categories. First,
suppott is given to the proposed Rule 16 amendments as much needed and an improvement
in the administration of justice. Second, comments are submitted on specific parts of the
proposed amendments that the Federal Defenders feel will lead to unfair results not intended
by the Commiittee. It is believed that disclosure of witness names and statements will
enhance the ability to seck the truth, will provide information necessary to the decision of
pleading puilty or going to trial, will contribute to the exercise of confronfation and :
compulsory process rights, and will save time and moncy. Tt is suggested that witness -
intimidation and perjury are exceptions to the rule and that ex parte, unreviewable
proceedings are contrary to the adversary system of justice. Additionally, concern is
expressed regarding the lack of reciprocity in the proposed amendment to Rule 16(b)(1XD)
which states that the court may limit the government's right to obtain disclosure if it has filed
an ex parte statement. Also, conwnmexptessedwerﬂlerequementofdefemewm
mmtomalassmhmmmmnotalwmknmbefomhand Finally, it is
suggested that witness addresscs be disclosed.
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Ms. Lee Ann Huntington (CR-17)

Chalr, Committee on Federal Courts, State Bar of California
San Francisco, CA

Feb. 24, 1995

~ The Commitice on Federal Courts of the State Bar of California supports the
proposed-amendments to Rule 16 in their aim to make reciprocal prosccution and defense
discovery obligations. The Committce on Federal Courts suggests one further amendment
to Rule 16. It is proposed that defendants be afforded the reciprocal right to refuse
disclosure of witnesses who fear testifying and their statements (i.e., because of community
harassment or pressure from victims' families) and that they be allowed to file a similar
nonrevicwable, ex parle statement under scal.

. Criminal Law Committee, Federal Bar Association (CR-18)

‘ James M. Becker, James A. Backstrom and Anna M. Durbin
Philadelphia Chapter

Philadelphia, PA
Feb. 27, 1995

The Committce supports reform of Rule 16, but suggests modification to what it
deems to be two unwise elements of the proposed Rule change. First, the Committee
suggests that the unreviewable nature of the government's decision to withhold disclosure
should be made reviewable. Second, the Committee believes there should be no reciprocal
duty on the defense to disclose any witness or statements before trial because the prosecution
and the defense are not in like positions vis-a-vis the burden of proof or resources for
investigation. The Commiittee fecls there is no reason to obligate defendants beyond the
present Rules.

ABA Criminal Justice Section (CR-19)
Arthur L. Burnett, Sr.

Washington, D.C.
Feb. 27, 1995

Judge Bumett, writing on behalf of the American Bar Association, expresses the
Association's strong support for the proposed amendments to Rule 16. Although, in the
Association's view, the proposed amendments to Rule 16 do not go as far as the ABA
approved Third Edition Criminal Discovery Standards, the Association belicves the changes
are a step forward in more open discovery. The Association, in addressing disclosure of
defense impeachment witnesses and statements, does suggest that the Committee
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cmmwymmmamrmdobhgahmofmlmmwbcmmmmc
constitutional rights of the defendant and the differing burdens on cach side in criminal
cases. The Association feels that the proposed changes would not substantially conflict with
the Jencks Act and that where conflict may arise, Congressional approval would act as a
partial amendment of the Act.

Criminal Law and Practice Secﬁon (CR-Z&)
Maryland State Bar Association

Mr. Roger Titus

Rockville, MD

Feb. 21, 1995

The Maryland State Bar Association endarses the adoption of the proposed -
amendments to Rule 16. The Association does cxpress concern over the government's veto
power of defense requests for pre-trial witnesses and statement disclosure through use of an
unreviewable, ex parte statement under seal of the court. Additionally, the Association
belicves that the language of Rule 16(b)(1XD) should not be discretionary. Where the
Wmmmwmmmeexmmmmnmmmbym
nsnghtofracxprocalcﬁscovmy

Leslie R. Weatherhead (CR-21)
Witherspoon, Kelley, Davenport and Toole
Spokane, WA -

Feb. 28, 1995

Ms. Weatherhead applauds the proposed amendments to Rule 16 as a small step in
the right direction. Ms. Weatherhead strongly opposes the provision allowing for
memmmmmdmmmmmmmm ex
pattestatemmt.

\

Section on Courts, Lawyers and the Administration of Justice (CR-22)
District of Columbia Bar

Anthony C, Epstein, Cochair

Washington, D.C.

Feb. 28, 1995

The Section agrees with the basic premise of the proposed amendments to Rule 16.
In general, these amendments make trials fairer and more cfficient and facilitate appropriate
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resolutions before trial. Specifically, the Section agrees with the Committee’s decision to
recommend the unreviewable, ex parte statement method of government non-disclosure.
The Section believes it is appropriate to try this approach and to determine how it works in
practice. Additionally, the Section secks clarification on the Committee's "good faith”
requirement for refusal to disclose and suggests that the defense be required to provide
reciprocal discovery no more than three days prior to trial :

National Association of Criminal Defense Lawyers (CR-23)
Gerald H. Goldstein, William J. Genego & Peier Goldberger
Washington, D.C.

Feb. 28, 1995

Citing its long standing support of extensive broadening of the scope of criminal
discovery, the NACDL supports what it terms the Committce's modest step in this direction.
The NACDL suggests several changes to expand the Committee's movement towards more
Bberal discover. First, the NACDL believes that addresses of witnesses should be included
in the disclosure. Second, the NACDL suggests that the seven day requirement does not
afford enough time and that the three day rule for capital defendants is inadequate. Third,
the NACDL believes that the definition of statement in Rule 26.1(f) must be amended to
include such reports as DEA 6's and FBI 302's. Such amendment would also require
modification to Rule 16(a)(2). Fourth, The NACDL expresses concern over the
-unreviewable, ex parte statement veto power of the government. Fifth, the NACDL
suggests that no reciprocal disclosure requirement should be placed in the defendant and that
if any duty is to exist that the time Bmit should be no carlier than when the government
informs the defense that it is calling its final witness. In any event, the NACDL fecls that the

wording of Rule 16(b)(1XD) should be amended to alleviate the discretionary language and
shotﬂdmposcnodNymdeﬁmsedxschmcwhmﬁngomnmeMmﬁxholds

V. TESTIMONY

Three witnesses testified at a public hearing on the proposed amendments to Rule 16
at the Federal Courthouse in Los Angeles, California on January 27, 1995. Present were
Hon. D. Lowell Jensen, Chair, Mr. Henry Martin, member, Professor Dave Schiueter,
Reporter, and Mr. John Rabiej, Administrative Office.

166



http:extensi.ve

il

Advisory Committee on Criminal Rules 24
GAP REPORT

Rules 16 and 32

May 1995

Norman Sepenuk, Esq.

Attorney at Law
Portland, Oregon

Mr Sepenuk (who also submitted written comments which are summarized supra)
indicated that as a former federal prosecutor he believed in an open file system, which in his
vicw, expedited plea bargains and stipulations and provided for cleaner and crisper trals..

He stated that the 7-day provision is too short and proposes that the Committee change the
amendment to provide for disclosure 10 days before trial. He pointed out that the
prosccutors should be pushing for full and early disclosure to encourage plea bargaining. In
return the defense should be required to turn over its names well before trial. He added that
the definition of statement should include a specific reference to “302°s” and require ,
production of the witness’s address. He would also require the government to show good
faith for its belicf that disclosure would harm an individual. Mr. Sepemuk also stated that he
&mbcﬁcwmatnwmﬂdbcmmyw(ﬁﬁmbcm«nmofcmwam
Mmm%%ﬂmﬂwmﬂd@:@ﬂdk%mw@u
out., Hemmbmmmmmmﬁmmﬁm
govmnmenttomakcnmc!ydsclmofawmm

Mr. David A. Schwartz, Esq.

Atforney at Law
Sanncisco,Califomi;

M. Schwartz (who had submitted written comments summarized, supra) testified
Mmlnsomnonthemdmcntdoesnotooddlcdcfendm Nor does it have any effect
on victims® rights. In his experience he ofien received witness statements the day before

they testified. He is also aware of office policy to tum witness statements over on the Friday

before the trial begins. In his experience, the public is aghast that federal criminal
defendants do not receive more discovery. While he recognizes that there is a problem with
witness intimidation and harassment, he has heard from friends who are prosecutors that
they do not want to turn over too much information which may give the defense something
to work with in the case. He does not belicve that the Jencks act is reasonable and is unsure
whether seven days is sufficient time. He noted that in his experience with white collar
crime cases that the defendants often knew who the witnesses were but did not know what
they would say. Mr. Schwartz also testified that he had some witnesses tell him that
mmentmsugatmshaddwwuragedthcmﬁ'omta&mgtoﬂxedefemc He stated that
he was opposed 10 the provision for ¢x parnic reasons being filed by the prosecutor; he stated
that in California, defense counsel are precluded from disclosing the names and addresses of
the government witnesses to the defendant. He proposcs some sort of evidentiary hearing to
determine the propriety of disclosure — or at least to have the opportunity to refute the
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govemnment’s reasons for nondisclosure. In his experience, he did know of cases which had
"been postponed because of delays in disclosing witnesses to the defense. It was also his
expericnce in various state courts that the defense was provided an open file and that that
ofien induced plea bargaining at an carly stage. He docs not object to reciprocal discovery
although he does believe that there may be sclf-incrimination problems. And while he could
kwnn&mm&m%h&mmfmmmmmhewouIdm”
much as he could get in discovery. -

Ms. Maria Elena Stratton, Esq.
Federal Public Defender
Los Angeles, California

Ms. Statton testified that she works in a district with the second largest US
Attorney’s Office ~ 170 assistants in the criminal division — and that there is no uniform
discovery policy. She noted that there are three areas of problems: First, the rogue agents
and rogue prosecutors who operate in bad faith. Because these seem 1o be rare the
amendment should not be geared to those situations. Sccond, there are inexperienced ]
where the cases are weak and the prosecutors do not want to turn over information helpful
to the defense. In her view, a real problem with the amendment s the lack of review of the
prosecutor’s ex parte statements. She noted that similar problems arise with regard to
disclosing informants and that that procedure should work. She also suggested that the
defense should also be permitted to decline to produce its witness’ names. Just as there are
dangess that the defendant may harass the government witness, she has experience the
reverse situation; agents were harassing defense witnesses. Ms Stratton noted that there may
be a problem with a notc,on page 124 of the booklet which indicates that the amendment
doesaotaddrwsdiscnwryofmunmmdamdoﬂwrdom She also expresses concem
about the scven day requirement; she would move up the time to 14 or 21 days. She
discovery. Ms. Stratton also statcd that she has heard US attomneys candidly admit that the
amendnicnt is a good amendment; in that regard she indicated that she did not belicve that
the folks in Washington were really aware of what was happening in the ficld.  With regard
to the Jencks Act issue, she noted that in the Los Angeles federal courthouse there were no
judges who enforces that Act. At amraignments, the judges indicate to the prosecutors
indirecly that they would like to see the information disclosed. She also expressed some
~ concemn about the fact that the judge who sces the ox parte statement by the prosecutor may
also scntence the defondant — and the defensc may not know what was in that statement
which might otherwise affect the sentence.

168



Advisory Committee on Criminal Rules 30
GAP REPORT ' *
Rules 16 and 32

May 1995

Mr. Roger Pauley
Department of Justice
Washington, D.C.
March 3, 1995

Finally, Mr.Roger Pauley has indicated that the Justice Department has modified
its proposed changes to Rule 32(d) and wishes to have that change considered as a
comment. The submitted revision would make three changes to the rule. The first is the
elimination of the 8-day time limit in the published version.. The Department believes that
there may well be cases where courts will have made up their minds that they will not
grant new trials, etc. and they should be permitted to begin the proceedings as soon as
possible after the verdict. Second, the new draft eliminates the absolute requirement for
notice and a hearing as to the timing and form of the order of forfeiture. While a court
would clearly have the discretion to hold a hearing, the very narrowness of the
contemplated hearing that is contemplated indicates that a hearing is not necessary in
every case and will normally serve no purpose. Third, the newer version seens to place
greater emphasis on the fact that the court should enter the order. The Department, Mr.
Pauley notes, believes that the newer version is simplified.

169



http:considered.as

~

[N

10
11
12
13
14
15
16
17

18

1

FEDERAL RULES OF CRMINAL PROCEDURE

Rule 16. Discovery and Inspection’'

(2) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

(1) Information Subject to Disclosure.

® %k ok %k %

-~ () EXPERT WITNESSES. At the
defendant's request, the government shall disclose
to the defendant a written summary of testimony
that the government intends to use under Rules
702, 703, or 705 of the Federal Rules of Evidence

during its case-in-chief at trial. If the government

requests discovery under subdivision (b){(1XC)(ii)
of this rule and the defendant complies, the

government shall, at the defendant's request,

disclose to_the defendant a written summary of

testimony the government intends to use under
Rules 702. 703, and 705 as evidence at trial on the

issue of the defendant's mental condition. Fhis-The °

summary provided under this subdivision shall

1

New matter is underlined and matter to be omitted is lined

through.
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FEDERAL RULES OF CRIMINAL PROCEDURE 2

pust describe the witnesses' opinions, the bases
and the reasons for those opinions therefes, and the
witnesses' qualifications.

(F)__ NAMES OF WITNESSES. At the

defendant's request in a noncapital felony case. the

government shall, no later than seven days before

trial unless the court orders a time closer to trial,

disclose to the defendant the names of the

witnesses that the government intends to call

during its case-in-chief. But disclosure of that

information is not required if the attorney for the

government believes m good faith that pretnal

disclosure of this information might threaten the

safety of any person or might lead to an

obstruction of justice. If the attomnev for the

government _submits to the court, ex parte and

under seal. a written statement indicating why the

overnment believes in good faith that the name of

a_witness _cannot be disclosed, then the witness’s
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name shall not be disclosed. Such a statement is

not reviewable.

(2) Information Not Subject to Disclosure. Except
as provided in paragraphs (A), (B), (D), and (E), and
(F) of subdivision (a)(1), this rule does not authorize
the discovery or inspection of reports, memoranda, or
other internal government documents made by the

attorney for the government or any other government

agent agents-in—eennection—with-the—investipation-of

presecution—of investigating or_prosecuting the case.

Nor does the rule authorize the discovery or inspection
of statements made by government wimessesv or
prospective government witnesses except as provided
n 18 U.S.C. § 3500.

' * %k %k ¥ ¥
() THE DEFENDANT'S DISCLOSURE OF
EVIDENCE.

(1) Information Subject to Disclosure.

* %k ¥ %
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(C) EXPERT WITNESSES. Under the following

circumstances_ the defendant shall, at the government's

request, disclose to the government a written summary

of testimonyv that the defendant intends to use under

Rules 702. 703, and 705 of the Federal Rules of

Evidence as evidence at trial: (i) if ¥ the defendant

requests disclosure under subdivision (a)(1)(E) of this
rule and the government complies, or (i) if the

defendant has given notice under Rule 12.2(b) of an

intent to present expert testimony on the defendant's
mental condition. the-defendant—atthe-government's

Evidence-as-evidence-at-trial: This summary must shall
describe the witnesses’ opinions ef-the—witnessés, the

bases and reasons for those opinions therefor, and the

witnesses' qualifications.

(D) NAMES OF WITNESSES. If the defendant

requests disclosure under subdivision (aX1XF) of this
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77 rule, and the government complies, the defendant shall
78 at _the government’s rtequest, disclose to the
79 government before trial the names of witnesses that the
80 defense intends to call during its case-in-chief. The
81 court may limit the government's right to obt;ain

82 disclosure fiom the defendant if the government has
83 filed an ex parte statement under subdivision (a)(1XF).
84 . * % k k%

COMMITTEE NOTE

The amendments to Rule 16 cover two issues. The first
addresses the ability of the government to require, upon request,
the defense to provide pretrial disclosure of information concerning
its expert witnesses on the issue -of the defendant's mental
condition. The amendment also requires the government to provide
reciprocal pretrial disclosure of information about its expert
witnesses when the defense has complied. The second amendment
provides for pretrial disclosure of witness names. '

Subdivision (a)(1)(E). Under Rule 16(a)(1XE), as amended in
1993, the defense is entitled to disclosure of certain information
about expert witnesses which the government intends to call during

* the trial as well as reciprocal pretrial disclosure by the government

upon defense disclosure. This amendment is a parallel reciprocal
disclosure provision which is triggered by a government request for
information concerning defense expert witnesses as to the
defendant’s mental condition, which is provided for in an

amendment to (b)(1XC), infra.
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FEDERAL RULES OF CRIMINAL PROCEDURE 6

Subdivision (a)(1)F). No subject has generated more controversy
in the Rules Enabling Act process over many years than pretrial
discovery of the witnesses the government intends to call at tral.

. In 1974, the Supreme Court approved an amendment to Rule 16.

that would have provided pretrial disclosure to a defendant of the
names of govermnent witnesses, subject to the government's right
to seek a protective order. Congress, however, refused to approve
the rule in the face of vigorous opposition by the Department of
Justice. In recent years, a number of proposals have been made to
the Advisory Committee to reconsider the rule approved by the
Supreme Court. The opposition of the Department of Justice has
remained constant, however, as it has argued that the threats of
harm to witnesses and obstrucnon of justice have increased over the
years along- with the .increase’ in ‘narcotics offenses, continuing
criminal enterprises, and other crimes committed by criminal
organizations.

Notwithstanding the absence of an amendment to Rule 16,
the federal courts have continued to confront the issue of whether
the rule, read in conjunction with the Jencks Act, permits a court to
order the government to disclose its witnesses before they have
testified at trial. See United States v. Price, 448 F.Supp. 503 (D.
Colo. 1978)(circuit by circuit summary of whether government is
required to disclose names of its witnesses to the defendant).

The Committee has recognized that government witnesses
often come forward to testify at risk to their personal safety,

‘privacy, and economic well-being. The Committee recognized, at

the same time, that the great majority of cases do not involve any
such risks to witnesses.

The Committee shares the concem for safety of witnesses
and third persons and the danger of obstruction of justice. But it is
also concerned with the burden faced by defendants in attempting
to prepare for trial without adequate discovery, as well as the
burden placed on court resources and on jurors by unnecessary trial
delay. The Federal Rules of Criminal Procedure recognize the
importance of discovery in situations in which the government
might be unfairly surprised or disadvantaged without it. In several
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. amendments -- approved by Congress since its rejection of the

proposed 1974 amendment to Rule 16 regarding pretrial disclosure
of witnesses -- the rules now provide for defense disclosure of
certain information. See, e.g., Rule 12.1, Notice of Alibi; Rule
12.2, Notice of Insinity Defense or Expert Testlmony of
Defendant's Mental Condition; and Rule 12.3, Notice of Defense
Based Upon Public Authority. The Committee notes also that both
Congress and the Executive Branch have recognized for years the
value of liberal pretrial discovery for defendants in military criminal
prosecutions. = See D. Schlueter, Military Criminal Justice:
Practice and Procedure, § 10-4(A) (3d ed. 1992)(discussing
automatic prosecution disclosure of government witnesses and
statements). Similarly, pretrial disclosure of prosecution witnesses
is provided for in many State criminal justice systems where the
caseload and the number of witnesses are much greater than that in
the federal system. See generally Clennon, Pre-Trial Discovery of
Witness Lists: A Modest Proposal to Improve the Administration of
Criminal Justice in the Superior Court of the District of Columbia,
38 Cath. U. L. Rev. 641, 657-674 (1989)(citing State practices).
Moreover, the vast majority of cases involving charges of violence
against persons are tried in State courts.

The arguments against similar discovery for defendants in
federal criminal trials seem unpersuasive and i ignore the fact that the
defendant is presumed innocent and therefore is presumptively as
much in need of information to avoid surprise as is the government.
The fact that the government bears the burden of proving all
elements of the charged offense beyond a reasonable doubt isnot a
compelling reason for denying a defendant adequate means for
responding to government evidence. In providing for. enhanced
discovery for the defense, the Committee believes that the danger
of unfair surprise to the defense and the burden on courts and jurors
will be reduced in many cases, and that trials in those cases will be
fairer and more efficient.

The Committee regards the addition of Rule 16(a)(1)(F) as
a reasonable, measured, step forward. In this regard it is
noteworthy that the amendment rests on the following three
assumptions. First, the government will act in good faith, and there
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will be cases in which the information available to the government
will support a good faith belief as to danger although it does not
constitute "hard" evidence to prove the actual existence of danger.
Second, in most cases judges will not be in a better position than
the government to gauge potential danger to witnesses. And third,
post-trial litigation as to the sufficiency of government reasons in
every case of an ex parte submission under seal would result in an
unacceptable drain on judicial resources.

The Committee considered several approaches to discovery
of witness names. In the end, it adopted a middle ground between
complete disclosure and the existing Rule 16. The amendment
requires the government to provide pretrial disclosure of names of
witnesses unless the attorney for the government submits, ex parte
and under seal, to the trial court written reasons, based upon the
facts relating to the individual case, why this information cannot be
disclosed. The amendment adopts an approach of presumptive
disclosure that is already used in a significant number of United
States Attorneys offices: While the amendment recognizes the
importance of discovery in all cases, it protects witnesses when the
government has a good faith basis for believing that disclosure will
pose a threat to the safety of a person or will lead to an obstruction
of justice.

The provision that the government provide the names no
later than seven days before trial should eliminate some concern
about the safety of witnesses and some fears about possible
obstruction of justice. The seven-day provision extends only to
noncapital felony cases. Currenﬂy, iin capital cases the government
is required to disclose the names of its witnesses at least three days
before trial. © The Committee believes that the difference in the
timing requirements is justified in light of the fact that any danger to
witnesses would be greater in. capital cases. The rule also
recognizes, however, that the tmal court may permit the
government to dlsclose the names of its witnesses at a time closer”
to trial.

The amendment provides that the government's ex parte
submission of reasons for not disclosing the requested information
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will not be reviewed, either by the trial or the appellate court. The
Committee considered, but rejected, a mechanism for post-trial
review of the government's statement. It was concemned that such
ex parte statements could become a subject of collateral litigation in
every case in which they are made. Although it is true that under
the rule the government could refuse to disclose a witness' name
even though it lacks sufficient evidence for doing so in an individual
case, the Committee found no reason to assume that bad faith on
the part of the prosecutor would occur. The Committee- was
certain, however, that it would require an investment of significant
judicial resources to permit post-trial review of all submissions.
Thus, the amendment provides for no review of government
submissions. No defendant will be worse off under the amended
rule than under the current version of Rule 16, because the current
version of Rule 16 allows the government to keep secret the
information covered by the amended rule whether or not it has a
good faith reason for doing so.

It should also be noted that the amendment does not
preclude either the defendant or the government from secking
protective or modifying orders or sanctions from the court under
subdivision (d) of this rule.

Subdivision (b)(1){(C). Amendments in 1993 to Rule 16
included provisions for pretrial disclosure of information, including
names and expected testimony of both defense and government
expert witnesses. Those disclosures are triggered by defense
requests for the information. If the defense makes such requests
and the government complies, the government is entitled to similar,
reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides
that if the defendant has notified the government under Rule 12.2 of
an intent to rely on expert testimony to show the defendant's mental
condition, the government may request the defense to disclose
information about its expert witnesses. Although Rule 12.2 insures
that the government will not be surprised by the nature of the
defense or that the defense intends to call an expert witness, that
rule makes no provision for discovery of the identity, the expected
testimony, or the qualifications of the expert witness. The
amendment provides the government with the limited right to

178




FEDERAL RULES OF CRIMINAL PROCEDURE 10

respond to the notice provided under Rule 12.2 by requesting more
specific information about the expert. If the government requests
the specified information, and the defense complies, the defense is
entitled to reciprocal discovery under an amendment to subdivision

(2)(1)(E), supra.

Subdivision (b)(1)(D). The amendment, which provides
for reciprocal discovery of defense witness names, is triggered by
compliance with a defense request made under subdivision
(a)(l)(F) If the govéemment withholds any information requested
under that prowsmn, the court in its discretion may limit the
government's right to disclosure under this subdivision. The
amendment provides no specific deadline for defense disclosure, as
long as it takes place before trial starts.

]

Rule 32, Sentence and Judgment

2 (d) JUDGMENT.

3 Kk %

4 (2) Criminal Forfeiture. When-a-verdict-contains-a
5

s

7.

8 proper: If a verdict contains a finding that property is
9 subject to a criminal forfeiture, or if a defendant enters a

10 guilty plea subjecting property to such forfeiture. the court

11 may enter a preliminary order of forfeiture after providing

12 potice to the defendant and a reasonable opportunity to be
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PROPOSED RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

At its meeting on July 5-7, 1995, the Committee on Rules of Practice and
Procedure (Standing Committee) reviewed the proposed amendments submitted by the
five advisory committees, and with a few exceptions voted unanimously to recommend
their adoption. A summary of the proposals generating substantial controversy is set
forth below.

I Federal Rules of Criminal Procedure -

The proposed amendments to Rule 16 of the Federal Rules of Criminal
Procedure (Discovery and Inspection) generated substantial controversy.

. The proposed amendments, as revised, would require the government, seven
days before trial (unless the court orders a shorter period), to disclose to the defense
the names of the government’s witnesses, unless it believes in good faith that pretrial
disclosure of this information might threaten the safety of a person or risk obstruction
of justice. In such a case, the government simply wouid file a nonreviewable, ex parte
statement with the court stating why it believes - under the facts of the particular case
- that a safety threat or risk of obstruction of justice exists. The amendments would
require reciprocal pretrial disclosure by the defense to the government.

The comments and testimony highlighted the contrast between the ease of
counsel obtaining discovery in a civil case and the difficulty of defense counsel in
preparing for trial in the absence of witness disclosure in a criminal case. Although
many prosecutors already disclose witnesses’ names and statements, many others do
not. There is no national uniform policy on disclosure. The extent of disclosure .
ultimately depends on the policies of local U.S. attorney offices and individual assistant
U.S. attorneys, which vary from district to district and even within an office. Other
commentators stressed that the plea bargaining process would be more efficient and
effective if disclosure were made before trial so that the defendant understands the
strength of the prosecution’s case. :

The proposed amendments cleé:rly recognize that government witnesses come

forward to testify at risk to their personal safety, privacy, and economic well-being.
But at the same time, most cases in federal court do not involve risks to witnesses.
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Proposed Amendments Generating 2
Substantial Controversy

The proposed amendments are intended to create a fairer trial by reducing the present
practical and inequitable hardships defendants face in attempting to prepare for trial
without adequate discovery. They are also intended to eliminate unnecessary trial
delay and expense - which is now incurred because once a witness is called to testlfy
at the trial a recess must be ordered to allow the defense time to review any previous
statements made by the witness in order to effectlvely cross-examine the witness. The

' delay only places additional burdens on all parales, court resources, and jurors.

Many state criminal justice systems and the mi]itary already provide pretrial
disclosure of witnesses’ names and statements, and it is presently standard operating
procedures in many federal district courts. Moreover, the proposed amendments are
less demanding than the amendments prescribed by the Supreme Court in 1974, which
required disclosure of the names and addresses of all government witnesses upon
request of the defendant. If the government believed that disclosure would create an
undue risk of harm to the witness it could request the court for a protective order.
The amendments were ultimately rejected by the.Congress.

The published version of the proposed amendments had also required pretrial
disclosure of witnesses’ statements, which admittedly created a conflict with the Jencks
Act. The advisory committee noted, however, that the amendments were similar to
several other previously approved amendments that require the defense and
prosecution to disclose certain information before trial. The advisory committee had "
already substantially modified earlier versions of the proposed amendment to Rule 16
over the course of several past meetings to meet other concerns expressed by the
Department of Justice. The Department opposed publication of those proposed
amendments, as drafted, for public comment.

The Standing Committee decided to eliminate the conflict with the Jencks Act
by limiting the scope of disclosure under the proposed amendments to witnesses’
names. In addition, the Committee approved the revision of the published version so
as to limit the disclosure to felony, noncapital cases.

The Standing Committee voted to send the proposed amendmentsto the Judicial
Conference. The Department of Justice and one other member of the committee voted
to oppose it. Although the report of the committee to the Judicial Conference
accurately summarizes the Department’s position, for the sake of completeness, a copy
of a letter from the Department is attached setting forth their opposition.

II.  Federal Rules of Appellate Procedure
A Proposed Amendments to Rule 21

The proposed amendments to Rule 21 (Writs of Mandamaus) of the Federal Rules
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Substantial Controversy .

of Appellate Procedure generated substantial controversy. The primary issue was
whether a trial judge should be named as a respondent in every petition for a writ of
mandamus. In most instances, a petition for the writ represents an adversary
proceeding only between the parties. In a small number of cases, however, a trial
judge may have a personal interest in the outcome of the matter or be privy to certain
facts known only to the trial judge.

Two versions of the proposed amendments to Rule 21 were published for public
comment. Under an earlier version, a trial judge would be entitled to respond to the
petition. The proposal was strongly opposed in the comments, primarily because the
trial judge’s neutrality and objectivity might be challengedif the judge later continued
to adjudicate the same case. In addition, naming the judge as a respondent
mischaracterized the action in the majority of petitions.

Under the later version, Rule 21 would be amended so that the trial judgeis not
named in the petition for a writ of mandamus and is not treated as a respondent. The
trial judge would be permitted to appear and oppose issuance of the writ only if the
appellate court ordered the judge to do so.

After the second comment period, the advisory committee made several changes
to the proposed amendments, including requiring the party petitioning for mandamus
to file a copy of the petition with the clerk of the trial court: This change was made
because the advisory committee wanted to accommodate the trial judge who wished to
respond to the petition in the small number of cases where it seemed necessary. A
new subdivision was also added to require the circuit clerk to notify the clerk of the
trial court of the disposition of the petition.

To ensure that the trial judge is informed of the pending petition for the writ
of mandamus the amendments were revised later by the Standing Committee to
require that a copy of the petition be sent directly to the trial judge. Likewise, the
circuit clerk must notify the trial judge of the disposition of the petition. The proposed
amendments were also changed to state explicitly that the trial judge may request
permission to respond to the petition. The trial judge must still be invited or ordered
to participate by the appellate court.

One committee member opposed the proposed amendments and believed that
the trial judge should be entitled to respond to the petition. This right would be
important in sitnations where both parties file a joint petition and oppose the actions

of the trial judge(e.g. setting time limits for trial). If the trial judge does not respond,
the petition could go uncontested.

The committee believed, however, that an appellate court would recognize that
in the few cases where it was necessary for the trial judge to respond, the appellate
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court would invite the trial judge to do so. Moreover, the changes made by the
Standing Committee requiring direct notice to the trial judge of the petition and
providing an opportunity to request permission to respond to it should go far in
allaying concerns that facts known only to the trial judge would remain unknown.

The Standing Committee voted 11-1 to send the proposed amendments to the
Judicial Conference.

B. Style PrOJect

In March 1992, the Standing Committee established a Style Subcommittee to
review all the Federal Rules of Practice and Procedure for consistency and clarity.
Over the years, the Federal Rules of Practice and Procedure have been revised
periodically by various drafters using different style conventions and different words
intended to mean the same thing. As a result, there are many individual rules that
could be significantly improved.

As part of the style undertaking, the Standing Committee appointed a
consultant who prepared specific guidelines for good drafting. The guidelines rely on
modern drafting principles and word usages. The advisory committees have used the
drafting guidelines in recommending proposed amendments to individual rules, while
at the same time undertaking separate projects to restylize each complete set of rules.

Under the guidelines, the word "must" is preferable to the word "shall,” because
of the multiple meanings associated with "shall." Accordingly, the word "must’ was
used in the proposed amendments to the Appellate Rules, which were transmitted to
the Supreme Court in April 1995. The Court eliminated the use of "must" and
reinstated "shall,” noting "that terminology changes in the Federal Rules [should] be
implemented in a thoroughgoing, rather than a piecemeal, way."" In accordance with
the Court’s action, all references to "must” have been changed to "shall" in the
proposed amendments to the Appellate Rules now submitted for approval to the
Judicial Conference

The Advisory Commiftee on Appellate Rules is planning to complete its
comprehensive restylizing of the Appellate Rules at its Fall 1995 meeting and hopes
to transmit the revised rules to the Standing Committee at its January 1996 meeting.
The other advisory committees are in various stages of completing their respective

restylizing.
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(Bffice of the Bepty Attorney General
Hashington, B.¢0. 20530

July 17, 1995

The Honorable Alicemarie H. Stotler
United States District Judge

751 West Santa Ana Boulevard

Santa Ana, CA 92701

re: Proposed Amendments to Rule 16
Dear Judge Stotler:

As a member of the Judicial Conference's Committee on Rules
of Practice and Procedure, I am writing to present the views of
the Department of Justice concerning the amendments to Rule 16 of
the Federal Rules of Criminal Procedure that have been forwarded
to the Judicial Conference for approval. As you know, with one’
exception,! the Department strongly opposes the proposed
amendnents.

The Department's principal concerns fall into three broad
categories: First, we believe the proposed amendments will
interfere with our law enforcement responsibilities. Second, we
believe they will lead to an increase in collateral litigation
and will otherwise delay trials. Finally, we believe these
amendments are unnecessary, insofar as there is no systemic
problem with criminal discovery in the federal courts.

First, the Department believes these amendments will
undermine its law enforcement mission and frustrate its ability
to protect the interests of witnesses and victims of crime.

. If we could know with certainty whenever a witness'
safety is likely to be threatened or that an obstruction of
justice will occur, we would have greater confidence in the
procedures provided for in the proposed amendment. But
prosecutors are fallible, and we do not always know or even
have what could be called a "good faith™ belief that the
disclosure might threaten someone's safebty or lead to an
obstruction of justice sufficient to justify the ex parte

'The Department supports the amendments to Rule 16(a) (1) (E)
and 16(b) (1) (C) governing the disclosure of a written summary of
expert testimony on the issue of the defendant's mental
condition.
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filing. The costs to witnesses and to victims if we
nisapprehend.the nature of the threat are simply too high.?

. In addition, witness names will be disclosed
needlessly. The vast majority of federal criminal
defendants plead guilty, and many of them do so within a
week of the scheduled trial date. The proposal's
requirement that witness names be provided no later than 7
days before trial (unless a court orders a shorter period)
will mean that many witnesses will be exposed even though
they will never be called to testify, yet may be subjected
to a range of repercussions that are wholly unjustified,
reducing the likelihood of cooperation.

. Finally, the exceptions for withholding witness names
are toc narrow to capture many of the legitimate concerns of
reluctant witnesses. Witnesses are often unwilling to
cooperate with the governmment for reasons that fall short of
physical safety concerns. The proposal will, we believe,
lead to a greater reluctance on the part of many witnesses
to cooperate with the government, with significant effect on
the Department's law enforcement efforts.

Second, we believe these amendments will increase collateral
litigation. One of the avowed purposes of the proposed
anmendments is to expedite trials by avoiding the recesses that
are occasionally necessary to provide defense counsel with an
opportunity to prepare for cross—examination. But these
amendments will likely slow trials down. Although the rule
provides that the prosecutor's ex parte filing is not reviewable,
disputes will inevitably arise concerning the nature of these
filings, and courts will have to devote resources to resolving
them. For example, because prosecutors often learn of a witness'
identity within 7 days of trial, they will not be able to submit
their filing as the rule requires. Even though there may be a
valid explanation for the delay, courts will be forced to resolve
claims that prosecutors deliberately avoided the terms of the
rule. Every occasion could give rise to such a challenge by
defendants seeking to keep a particular witness from testifying.

2  pFurthermore, although under the proposed amendment the ex
parte statement will not be reviewable, and therefore district
judges may not properly second-guess the prosecutor's
determinations, the Department is concerned that scome judges will
conclude that -- if the requirement of a statement is imposed for
a reason -- it is their responsibility to act on it; prosecutors
may be urged to reveal pames that ought to be protected.
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Third, as we have previously pointed out, there is no
systemic problem with criminal discovery in federal court. Aall
of our surveys and discussions with U.S. Attorneys' Offices
throughout the country reveal that the general practice in most
districts is to disclose witness names in advance of trial. We
also do not resist disclosure in advance of that required by the
Jencks Act, unless there is reason to do so in a particular case.
While there may be particular prosecutors who, without
justification, withhold all discovery until the last possible
moment, everyone agrees that these are exceptions to the general
rule. . As we have said to the Advisory Committee and to the
Standing Committee, we are committed to addressing any problems
in particular districts, and both the Attorney General and I have
asked judges around the country to contact us or their U.S.
Attorneys when discovery problems arise. Rather than proceed
with a general rule change, the Department continues to believe
that the most effective means of resolving the few problems that
may exist is to address those problems directly. We are
committed to working with the judicary toward that end.

For the foregoing reasons, I will urge the Judicial

Conference to oppose the Standing Committee's recommendation to
approve the proposed  amendments.

Sincerely, -

puty Attorney General
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of July 6-7, 1995
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C. on Thursday and Friday, July 6-7, 1995. All
the members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, 11

Jamie S. Gorelick, Esquire
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Judge James A. Parker

Alan W. Perry, Esquire

George C. Pratt, Esquire

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Chief Justice E. Norman Veasey
Judge William R. Wilson

Judge Wilson attended only the Friday portion of the meeting. In addition to
Deputy Attorney General Gorelick, the Department of Justice was represented by
Geoffrey M. Klineberg, Special Assistant to the Deputy Attorney General. Roger A.
Pauley of the Department attended the meeting on Friday.

Supporting the committee were Professor Daniel R. Coquillette, Reporter to the
committee, Peter G. McCabe, Secretary to the committee, John K. Rabiej, Chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts,
and Mark D. Shapiro, senior attorney in the rules office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter
Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter
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July 1995 Minutes Page 14

1. Amendments for Judicial Conference Approval

Judge Jensen reported that the advisory committee had published proposed
amendments to FED. R. CRIM. P. 16 and 32 and had held public hearings on them. The
advisory committee had considered the public comments, made several changes in the
proposed amendments, and voted to recommend their approval by the Judicial
Conference.

FED. R. CRIM. P. 16
a. Disclosure of Expert Witnesses

The proposed amendments to Rule 16(a)(1)}(E) and Rule 16(b){(1)(C) had been
requested by the Department of Justice. They would require the defendant, on request, to
provide pretrial disclosure of information concerning its expert witnesses on the
defendant's mental condition. The government would be required to make reciprocal
disclosure.

The committee voted without objection to approve the proposed
amendments to Rule 16(a)(1)(E) and 16(b)(1)(C).

b. Pretrial Disclosure of Witness Names and Statements

The proposed amendments to Rule 16(a)(1)(F) and Rule 16(b)(1)(D) would
require the government to disclose 7 days before trial the names and statements of
witnesses that it intends to call during its case-in-chief. Disclosure would not be required,
however, if the attorney for the government: (1) believes in good faith that pretrial
disclosure of this information would threaten the safety of any person or lead to an
obstruction of justice, and (2) files under seal an ex parte, unreviewable written statement
to that effect. The amendments would apply reciprocal discovery requirements on the
defense.

Judge Jensen reported that at the suggestion of magistrate judges, the advisory
committee had restricted application of the rule to felony cases. 1t had also clarified the
rule to provide explicitly that the attorney for the government may decline to disclose
either the witness' name or statement, or both.

Judge Jensen asserted that reasonable pretrial disclosure was sound public policy
and that the rule would further good trial management. Among other things, it would
eliminate the need for a court to stop a case in the middle of a trial. He recognized that
the rule presented a potential conflict with the Jencks Act, but argued that it was
appropriate to proceed, using the Rules Enabling Act process to bring these important
policy matters to the attention of the Congress.
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Ms. Gorelick stated that the Department of Justice was strongly opposed to the
proposed amendments. She argued that their disclosure requirements were different from,
and more extensive than, those required in the Jencks Act. She added that the Department
had worked hard to avoid problems of delay and disruption of trial management. It had
also engaged in extensive training of prosecutors and cooperation with judges to resolve
discovery problems. She stated that the Department instructed its prosecutors to provide
the names and statements of witnesses wherever possible, when there is no danger to
witnesses.

She emphasized that the requirement in the proposed rule that the United States
attorney certify that a witness is endangered was both excessively burdensome and
impractical. Ifa prosecutor were insufficiently sure of a potential threat, he or she might
not in good faith be able to file an affidavit. The Department simply did not have the
resources to investigate every case before filing a certification. The proposal, in her
opinion, would increase the threat of danger to witnesses and would result in less witness
cooperation.

She stated that she and the Attorney General had been following the proposal
closely and did not believe that there was a systemic problem with disclosure of pretrial
information. The Department had received few complaints from judges about pretrial
disclosure. She added that when a court ordered pretrial discovery, the Department
complied with the order.

Ms. Gorelick concluded that if the proposed rule were approved, the Department
would fight it in the Congress because of its concern over the safety of witnesses,
especially in violent crime cases. She also stated that victim groups would oppose the
proposal.

Professor Schlueter stated that the advisory committee had heard and considered
all these concerns in the past and had delayed publishing the draft on several occasions as
a courtesy to the Department of Justice. The commuttee had made several concessions in
the draft, including giving the United States attorney the right to avoid pretrial disclosure
simply by filing a confidential, unreviewable certification with the court.

Professor Schlueter pointed out that several amendments had already been enacted
to the Federal Rules of Criminal Procedure and the Federal Rules of Evidence that require
the government to disclose the names and statements of witnesses before trial. He also
stated that most state courts and the military courts routinely provide defendants with the
names, addresses, and statements of witnesses before trial.

He concluded that the public comments on the proposed rule were overwhelmingly
favorable. Ms. Gorelick responded, however, that the United States attorneys were
strongly opposed to the amendments, but they had not chosen to submit comments.

Judge Bertelsman suggested and Judge Ellis moved that the court be given
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discretion in the rule to set a time for disclosure shorter than 7 days before trial. The
committee approved the motion with one objection (Ms. Gorelick).

Judge Easterbrook stated that the committee note was not very clear in stating that
the proposed amendment was in conflict with the Jencks Act. He stated that he did not
believe a good enough case had been made to take the unusual step of relying on the
supersession mechanism in the Rules Enabling Act.

After a number of drafting improvements had been accepted, the committee
voted 7-6 to approve the rule and send it to the Judicial Conference.

Judge Stotler stated that a minority report should be drafted, and Ms. Gorelick
agreed to prepare the report.

Judge Bertelsman then asked to change his vote and have the committee
reconsider the rule. He stated that, even though he believed that the amendments were
beneficial on the merits, they had no chance of succeeding unless they enjoyed near-
unanimous support on the committee.

The committee voted 11-2 to reconsider its vote approving the amendments.
It then voted 9-5 against sending the proposal to the Judicial Conference.

Mr. Schreiber moved to avoid a possible conflict with the Jencks Act by revising
the proposed amendments to limit pretrial disclosure to the names of witnesses. All
references to statements of witnesses would be eliminated. Judge Jensen responded that
the advisory committee would probably this proposed revision, although it would be less
than the committee had proposed.

Several members suggested that the proposed revision would eliminate any conflict
with the Jencks Act. Ms. Gorelick replied that even if the statutory conflict were
removed, the Department's policy concerns with the amendment remained.

The committee voted 12-2 to redraft the proposed amendment and limit
pretrial disclosure to the names of witnesses. Ms. Gorelick and Professor Hazard were
in opposition.

The committee then considered a clean draft of the amendment prepared by
Professor Schlueter and Mr. Garner, reflecting the vote of the committee to limit pretrial
disclosure to the names of witnesses. The revised draft committee note would eliminate
any reference to the Jencks Act. Mr. Pauley stated that the proposed redraft was
defective, in that it appeared to allow the courts and defense counsel to challenge the good
faith of the United States attorney. He suggested that the courts could expect routine
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challenges and satellite litigation. He and several members of the commuttee suggested
substitute language for the text of the rule and the committee note.

Judge Wilson moved to adopt substitute language drafted by Judge
Easterbrook. The committee approved the language with one objection.

The committee then voted 9-2 to approve the proposed amendments to the
rule and send them to the Judicial Conference. (Mr. Klineberg and Professor
Hazard dissented.)

FED. R.CrRIM. P. 32

The amendment to Rule 32(d) had been proposed by the Department of Justice.
The present rule has been interpreted as not authorizing a court to enter an order of
forfeiture before sentencing. The amendment would permit a court to enter a preliminary
forfeiture order at any time before sentencing.

No unfavorable comments had been received on the rule during the public
comment period. The advisory committee, however, made a number of minor
improvements in the rule as a result of the comments.

The committee voted without objection to appreve the proposed
amendments and send them to the Judicial Conference.

2. Amendments for Publication

Judge Stotler suggested that the committee address as part of a single discussion
the proposed amendments that would require attorney participation in voir dire in both
criminal and civil cases. (FED. R. CRM. P. 24 and FED. R. C1v. P. 47).

FED. R. CriM. P. 24

Judge Jensen reported that the proposed change to Rule 24 would give attorneys a
right to engage in voir dire after there has been a preliminary voir dire by the judge. He
stated that the advisory committee was of the view that voir dire is better when the
attorneys participate in it. Moreover, he said, attorney participation helps the court in
dealing with challenges to jurors, and it promotes the goal of a fair jury. He reported that
the proposed amendments had been approved by the advisory committee on a 9-2 vote.

He pointed out that the text of the rule drafted by the advisory commuttee differed
in some respects from that prepared by the Advisory Committee on Civil Rules. Under
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
April 10, 1995
Washington, D.C.
The Advisory Committee on the Federal Rules of Criminal Procedure met at Administrative Office of

the United States Courts in Washington, D.C. on April 10, 1995. These minutes reflect the actions taken
at that meeting.

I.LCALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, April 10,
1995. The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Hon. Daniel E. Wathen

Prof. Stephen A. Saltzburg
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

195

. #°* N n . £ s oy Pm o P PN N e



Page 2 of 9

Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge William R. Wilson, Jr., a member of the Standing Committee
on Rules of Practice and Procedure and a liaison to the Committee, Mr. Peter McCabe and Mr. John
Rabiej from the Administrative Office of the United States Courts; and Mr. James Eaglin from the
Federal Judicial Center.

The attendees were welcomed by the chair, Judge Jensen who introduced a new member of the
Committee, Mr. Josefsberg. Judge Jensen also noted that he had asked Judge Crow to serve as the
Committee's liaison to a subcommittee of the Court Administration and Case Management Committee;
that subcommittee is studying the issue of management of criminal cases. At this point, he noted, no
action was required by the Advisory Committee.

II. APPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Marovich moved that the minutes of the Committee's October 1994 meeting in Santa Fe, New
Mexico, be approved. Following a second, the motion carried by a unanimous vote.

HL.CRIMINAL RULES APPROVED BY THE SUPREME COURT

AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress
proposed amendments to four rules, which became effective on December 1, 1994: Rule 16(a)(1)(A)
(statements of organization defendants); Rule 29(b)(Delayed ruling on judgment of acquittal); Rule 32
(Sentence and Judgment); and Rule 40(d) (Conditional release of probationer). The final version of the
amendments to Rule 32 included a victim allocution provision inserted by Congress.

IV.RULES APPROVED BY JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT
The Reporter informed the Committee that the Judicial Conference had approved several proposed
amendments and forwarded them to the Supreme Court for its review: Rule 5(a)(Initial Appearance
Before the Magistrate); Rule 43 (Presence of Defendant); Rule 49(e) (Repeal of Provision re Filing of

Dangerous Offender Notice); and Rule 57 (Rules by District Courts). As of the date of the Committee's
meeting, the Supreme Court had not acted on the proposed amendments,

V.RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that written comments and testimony had been submitted
on the two rules which the Standing Committee had approved publication and comment: Rule 16(a)(1)
196
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(E), (b)(1)(C) (Discovery of Experts); Rule 16(a)(1)(F), (b)(1)}(D) (Disclosure of Witness' Names and
Statements); and Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing). He
informed the Committee that the deadline for submitting written comments on the proposed
amendments was February 28, 1995 and that a public hearing on the proposed amendments was held on
January 27, 1995 in Los Angeles, California.

A. Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts);
Rule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and Statements)

The Reporter informed the Committee that although several commentators approved of all of the
changes in Rule 16, almost all of the comments specifically addressed the proposed amendments in Rule
16(a)(1)(F) and (b)(1)(D) dealing with disclosure of witness names and statements. All of the comments
expressed support for the proposed amendments; but some suggested changes to the text. No
commentator expressed disagreement with the provision governing discovery of experts in Rule 16(a)(1)

(E) and 16(b)(1)(C)..

Following a brief summary of the written comments and testimony, Judge Crigler raised the question of
whether the provision addressing disclosure of witness names and statements should apply to
misdemeanor cases. He noted that the trial of petty offense and misdemeanor cases does not lend itself
to the notification provision proposed in the rule. Other members agreed with Judge Crigler, who
ultimately moved that the rule be limited to felony trials. Judge Davis seconded the motion. Following
additional brief discussion, which focused on the issue of whether the disclosure provision would ever
be practicable in misdemeanor cases, because of the highly abbreviated pretrial processing times, the
Committee adopted the proposed change to the amendment by a unanimous vote.

Regarding the seven-day provision in the proposed amendment, Mr. Pauley urged the Committee to
reduce the time to three days. He noted that United States attorneys often do not know for sure who their
witnesses will be within seven days of trial. In those cases, he stated, the defense will argue that the
government has not complied with the rule. He recommended that preclusion of testimony should only
take place where the government has intentionally failed to disclose the information. In response to a
comment from Professor Saltzburg, Mr. Pauley stated that the Department of Justice's proposed changes
were not being offered as a compromise, but rather to improve the rule. Even if all of the amendments
were adopted, he said, the Department's opposition to the rule would remain.

Judge Marovich expressed concern about any further delays in considering DOJ proposed changes. The
question, he said, is whether the federal courts should adopt a system which is widely used and accepted
in the state courts and in most federal trials. In his view, the current draft of the amendment gives the
government absolute control over disclosure. The timing issue, he said, was simply a red herring.

Judge Smith echoed the concerns expressed by Professor Saltzburg and Judge Marovich but observed
that the Department of Justice had a right to be heard on the issues being discussed. Judge Wilson
responded that the Department was making a political issue out of the proposed amendment.

Judge Dowd indicated that perhaps the rule should be amended to extend the time to a period of 14 days
betore trial. Judge Jensen noted that other rules include a 10-day notice provision. Judge Marovich
indicated that at worst, a late disclosure would delay the trial. Mr. Pauley reminded the Committee that
Congress has adopted a three-day notice provision in capital cases. Judge Jensen observed that the
Department had supported 15-day notice provisions in newly enacted rules of evidence governing use of
propensity evidence in sexual assault cases -- Rules 413-415.
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Professor Saltzburg observed that the Department of Justice did not oppose the seven-day notice
provision in the amendments to Rule 32 dealing with sentencing and he encouraged the Committee to
reject any amendment which would focus on the willfulness of delayed notification. Mr. Pauley
responded that the Department was not as concerned about losing discovery motions as it was about the
practicality of the seven-day provision. Justice Wathen observed that in his experience the parties deal
with a more realistic list of witnesses. Judge Marovich added that the hallmark of a federal prosecution
should be a good witness list.

Mr. Pauley moved that the rule be amended to reflect a three-day notice provision. The motion failed for
lack of a second.

Responding to several commentators who urged the Committee to include provision for disclosure of
government witnesses' addresses, Judge Jensen reminded the Committee that the provision had been in
an original draft but removed at the urging of the Department of Justice. Judge Crigler expressed serious
reservations about requiring the government to produce the witnesses for defense interviews. And Mr.
Martin indicated that the Committee Note is silent regarding the Department's assurance that it would
assist the defense in speaking to witnesses.

In the absence of any motion to change the draft with regard to disclosure of witness addresses, the
discussion turned to the question of whether the rule or the accompanying note should specifically
include reference to FBI 302's which may include witness statements. Several members questioned
whether such documents were statements within the meaning of Rule 26.2. Judge Jensen pointed out
that including such reports within the definition at this point might be considered a major change to the
proposed amendment which would probably require re-publication for public comment. Following
further discussion, the consensus was that the matter should not be included in the current amendment.

Judge Jensen advised the Committee that several commentators had raised the issue of what was meant
by "unreviewable" in the proposed amendment; a number expressed concern that that language placed
too much power in the hands of the prosecutor. Judge Wilson responded that the current language was a
workable package which would be acceptable to Congress. Judge Marovich noted that the current
language was a major compromise. Mr. Martin raised the question of whether a judge might see
nondisclosed evidence in such nonreviewable statements which might later be considered on sentencing.
Judge Jensen responded that if the sentencing judge is considering such factors, he or she must disclose
that information to the defense.

Following a discussion on how much information the prosecutor should disclose under the amendment,
the Reporter suggested a minor amendment in the language. The Committee ultimately voted 9 to 0,
with two abstentions, to substitute the following language: "an unreviewable written statement
indicating why the government believes in good faith that either the name or statement of a witness
cannot be disclosed."

Mr. Pauley expressed concern that in certain types of cases, such as in civil rights cases, a witness may
fear economic reprisals, which is not a reason under the proposed amendment for not disclosing the
witness' name or statement. Professor Saltzburg pointed out that the Department's position would
swallow the rule because the exception proposed would be entirely too large. Judge Marovich noted that
the names will become known when the witnesses are called so at the most, the witness may receive
some pretrial protection from disclosure. Judge Crigler noted that the Department should protect its
witnesses and Judge Smith noted that the same potential problem exists with regard to disclosing the
names of jurors. Mr. Jackson observed that the defendant has a strong interest in being presumed
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innocent.

In the absence of any motion to amend the proposal, Mr. Pauley commented on his continuing concern
with the potential conflict with the Jencks Act. He stated that the Advisory Committee had not yet tested
the supersession clause in the Rules Enabling Act and argued that the judiciary should pursue the
legislative process for seeking a change. Mr. Martin responded by pointing out that the Department's
argument had been implicitly rejected in the procedures for establishing and amending the sentencing
guidelines. Professor Saltzburg added that the Standing Committee's amendment several years ago to
Federal Rule of Evidence 609 was clearly an example of offering an amendment to rules specifically
promulgated by Congress.

Judge Dowd raised again the question of whether FBI 302's would be covered under the proposed
amendment to Rule 16. Judge Jensen suggested that the matter should be considered at the Committee's
next meeting as a possible amendment to Rule 26.2(f). Judge Dowd moved that the Rule 16 be amended
to substitute the words, "a brief summary of the witness' testimony." The motion failed for lack of a
second. The Reporter indicated that the issue could be addressed in the Committee's report to the
Standing Committee.

The discussion turned to the issue of reciprocal discovery under the proposed amendment. The
consensus was that the proposed language presented a workable compromise. Mr. Martin moved that the
amendment requiring reciprocal defense discovery be revised to make an exception for "impeachment
witnesses." The motion failed for lack of a second. Judge Dowd noted that the defense may not always
know who its witnesses will be and Professor Saltzburg responded that both sides have a continuing
duty to disclose.

Judge Marovich moved that the amendments to Rule 16 be forwarded to the Standing Committee with a
recommendation to approve and forward them to the Judicial Conference. Judge Crow seconded the
motion which carried by a vote of 11 to 1.

C. Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing)

The Reporter summarized the few comments which had been received on the proposed amendment to
Rule 32, including a number of proposed changes from the Department of Justice. Mr. Pauley noted the
Department's changes focused on three areas. First the newer version of the rule would permit the
forfeiture proceedings to begin earlier in the process; second, the newer version of the amendment
would remove the requirement of a hearing; and third, the rule would require the judge to enter an order
as soon as practicable. He explained that the newer version tracked a version sent to Congress by the
Department.

Professor Saltzburg raised the question about the political reality of the Department's proposal. Mr.
Pauley responded that he was not sure what Congress would do with the Department's proposed
amendment.

Judge Dowd noted that the question about forfeiture proceedings only arises if the indictment raises the
issue; the Ninth Circuit has ruled that if the forfeiture proceeding is conducted separately it violates
double jeopardy. Following brief discussion about whether the proposed changes by the Department of
Justice amounted to major changes, Judge Crigler moved that the amendment, as changed, be forwarded
to the Standing Committee. Judge Davis seconded the motion, which carried by a vote of 11 to 0, with
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Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT  Report on Proposed and Pending Rules of Criminal

DATE:

Procedure

November 29, 1994

L INTRODUCTION.

At its meeting October 6-7, 1994, the Advisory Committee on the Rules of
Criminal Procedure considered proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals. The minutes of that meeting
are attached.

There are no items affecting the Rules of Criminal Procedure which requu'e action
by the Standing Committee at its January 1995 meeting.

1L RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT. -

There are currently two proposed amendments to the Rules of Criminal Procedure
which are pending public comment. The first, is an amendment to Rule 16 which would
affect pretrial discovery of expert testimony and the names and addresses of government
witnesses. Originally two dates were set aside for hearings on the proposals. Dueto a
lack of interest, the hearing scheduled for New York city on December 12, 1994 has been
canceled. It appears that several witnesses will appear at the scheduled hearing in Los
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Angeles on January 27, 1995. To date, five written comments have been received on the
proposed amendments.

IIl. RULES PENDING BEFORE THE ADVISORY COMMITTEE

The Committee has considered proposed amendments to Rule 5 (disposition of
defendants not.in custody), Rule 10 (entry of guilty plea at arraignment), Rule 16 (which
would require the parties to confer on discovery), Rule 24( attorney conducted voir dire),
Rule 35(c) (correction of sentence), Rule 40(a)(commitment to another district) and Rule
46 (release from custody).

Although the Criminal Rules Committee has no proposed amendments to present
to the Standing Committee at this time, the Committee decided to consider amendments to
Rules 10, 24; and 35(c) at its April 1995 meeting.

IV. EVIDENCE RULES CONSIDERED BY THE ADVISORY COMMITTEE.

At its meeting in Santa Fe, New Mexico, the Committee carefully studied the rules
of evidence adopted by Congress as part of the Crime Control Act. Rather than offer
specific objections or language to the Evidence Advisory Committee, the Committee
focused on a number of general policy considerations and passed it views along to the
Evidence Committee. The attached minutes reflect the positions suggested by the
Criminal Rules Committee,

Attachment: Minutes of Committee Meeting
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
October 6 & 7, 1994

Santa Fe, New Mexico

The Advisory Committee on the Federal Rules of Criminal Procedure met at the New Mexico State
Supreme Court in Santa Fe, New Mexico on October 6 and 7, 1994. These minutes reflect the actions
taken at that meeting.

LCALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Thursday, October 6,
1994. The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair

Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General

Professor David A. Schlueter, Reporter
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Also present at the meeting were: Judge William R. Wilson, Jr., a member respectively of the Standing
Committee on Rules of Practice and Procedure; Professor Daniel Coquillette, Reporter to the Standing
Committee; Ms. Mary Harkenrider, from the Department of Justice: Mr. John Rabiej and Mr. Paul
Zingg from the Administrative Office of the United States Courts; and Mr. James Eaglin from the
Federal Judicial Center.

Professor Stephen A. Saltzburg and Mr. Robert C. Josefsberg, Esq. were not able to attend the meeting
although Professor Saltzburg did participate in a portion of the meeting by conference call.

The attendees were welcomed by the chair, Judge Jensen who introduced a new member of the
Committee, Mr. Jackson. Judge Jensen noted that two outgoing members of the Committee, Mr. Tom
Karas and Ms. Rikki Klieman were not able to attend; Mr. Karas' term had expired and Ms. Klieman had
resigned from the Committee in conjunction with acceptance of full-time employment by Court TV, as a
commentator. On behalf of the Committee Judge Jensen expressed the Committee's profound thanks for
their excellent and tireless efforts over the last years.

II. APPROVAL OF MINUTES OF APRIL 1994 MEETING

Judge Marovich moved that the minutes of the Committee’s April 1994 meeting in Washington, D.C. be
approved. Mr.Martin seconded the motion which carried by a unanimous vote.

III.CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and forwarded to Congress
proposed amendments to four rules: Rule 16(a)(1)(A)(statements of organization defendants); Rule 29
(b)(Delayed ruling on judgment of acquittal); Rule 32 (Sentence and Judgment); and Rule 40(d)
(Conditional release of probationer). He noted that although the Committee had rejected any proposed
amendments to Rule 32 regarding victim allocution, Congress had included the provision. Mr. Pauley
indicated that he believed that United States Attorneys would coordinate implementation of the
amendment through existing victim assistance programs. All of these amendments, including the
Congressional addition to Rule 32, will become effective on December 1, 1994,

IV.RULES APPROVED BY JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

The Reporter also informed the Committee that the Judicial Conference had approved several proposed
amendments and forwarded them to the Supreme Court for its review: Rule 5(a)(Initial Appearance
Before the Magistrate); Rule 43 (Presence of Defendant); Rule 49(¢) (Repeal of Provision re Filing of
Dangerous Offender Notice); and Rule 57 (Rules by District Courts). The Conference declined to
approve a proposed amendment to Rule 53 which would have authorized cameras in federal criminal
trials under guidelines promulgated by the Judicial Conference. And because of a Congressional
correction of a typographical error in Rule 46, no further action was taken by the Judicial Conference to
correct the error through the Rules Enabling Act process.
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V.RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that the Standing Committee had approved three
amendments for publication and comment: Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts); Rule 16
(@)(1)(F), (b)(1)XD) (Disclosure of Witness' Names and Statements); and Rule 32(d) (Sentence and
Judgment; Forfeiture Proceedings Before Sentencing). The deadline for submitting written comments on
the proposed amendments is February 28, 1995. Public hearings on the proposed amendments have been
scheduled for December 12, 1994 in New York and January 27, 1995 in Los Angeles.

VIL.CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 5(c). Offenses Not Triable by the United States Magistrate: Proposal to Amend Rule to
Address Issue of Defendant Not in Custody.

The Reporter informed the Commuttee that Magistrate Judge Robert B. Collings from Boston had
recommended that Rule 5(c) be amended. He had pointed out what he believed was a conflict between
Rules 5 and 58. Read together, he asserted that it is not clear whether a defendant who is charged with a
misdemeanor, but is not in custody, is entitled to a preliminary examination. Rule 5(c), he maintained,
seems to indicate that the defendant is entitled to a hearing while Rule 58(b)(2)(G) indicates to the
contrary.

The sense of the Committee discussion was that there are very few cases where the conflict, if it exists,
would arise. Magistrate Judge Crigler noted that this issue might be viewed as largely academic and
noted that in his experience he rarely encounters a defendant held in custody on a misdemeanor charge.
Agreeing with that point, Professor Coquillette observed that the public should not be deluged with
minor amendments; Mr. Pauley suggested that the amendment be deferred and considered in
conjunction with possible restylizing efforts of the Rules.

B. Rule 6. Grand Jury Disclosure.

The Committee was informed that a provision in the Administration's Health Care Act (S. 1757 and
H.R. 3600) would amend Title 18 to permit the Department of Justice to share grand jury information
with other attorneys in the Department who are charged with civil enforcement purposes. Following a
very brief discussion on the issue, no action was taken by the Committee.

C. Rule 16. Discovery and Inspection; Proposal to Include Provision Requiring Parties to Confer
on Discovery.

In a letter to the Committee, Magistrate Judge Robert Collings of Boston recommended that Rule 16 be
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amended to require that the parties confer on discovery before asking the court to compel discovery. He
noted that such a provision now exists in the civil rules and that it would make sense to require counsel
in both civil and criminal trials to confer on the issue of discovery before submitting it to the court.
Judge Crow noted that normally counsel may be required to confer on a wide range of issues and that
the record may be protected by including a statement on the record as to that conference. Mr. Pauley
indicated that substantively the Department of Justice had not objections to the proposal but indicated
that it would be helpful to have more information about the current practices. He believed that in a
majority of the districts local rules already covered the issue. Professor Coquillette indicated that
Professor May Squires was currently compiling the local rules governing criminal cases and several
members of the Committee volunteered to submit sample local rules or forms for the Committee's
consideration. Mr. Pauley noted that the proposed amendment would presumably include sanctions for
failure to confer and Judge Dowd raised the question of whether the amendment would affect reciprocal
discovery provisions.

Judge Crow observed that a procedure of requiring a conference before filing pretrial motions need not
include a penalty; it still has a positive effect. The defense counsel is protected from allegations of
meffectiveness by showing on the record that a particular motion was not necessary because the parties
had conferred on the matter. Judge Wilson concurred that conferences seem to work but Judge Davis
noted that there may be a problem with practitioners who practice in different districts.

Judge Jensen indicated that the proposed amendment would be deferred until a future meeting when the
Committee would have before it the compiled local rules governing criminal cases.

D. Rule 24(a). Trial Jurors; Proposal Re Voir Dire by Counsel.

The Reporter pointed out Judge Bill Wilson, of the Standing Committee, had encouraged the Committee
to consider amendments to Rule 24 which would increase counsel's role in voir dire and that the issue
was being considered by the Civil Rules Committee at its Fall meeting. The Reporter also informed the
Committee that the possibility of permitting greater participation by counsel in voir dire had not been
directly considered by the Committee in many years; the topic had only been tangentially considered in
connection with proposed amendments to equalize peremptory challenges. Since 1943 the Judicial
Conference has opposed legislative attempts to increase the role of greater participation by counsel.

Judge Jensen observed that conditions and practices may have changed to the point where it might be
appropriate to consider a change to Rule 24(a). Mr. Pauley noted that the Department of Justice
considered the present rule and practices to be adequate and that any discussion should distinguish
between permitting and requiring counsel participation in voir dire. Mr. Jackson indicated that there
seems to be connection between the time permitted to counsel to conduct voir dire and the likelihood of
being upheld on appeal. He agreed with Judge Wilson that counsel's role should be expanded but that
counsel have abused the opportunity to do so; the trial judge should have the discretion to limit voir dire.

Judge Wilson stated that the courts have uniformly upheld limits placed on counsel's role at trial and Ms.
Harkenrider indicated that the Department of Justice takes the position that the trial judge may permit
counsel voir dire on a case by case basis. Noting that he favored an amendment to Rule 24, Judge Davis
observed that the "school" advice is to keep the lawyers out of the voir dire process. Judge Dowd
expressed deep concern over the need for speed records; the real issue is whether counsel will be
permitted to talk to individual jurors. He added that an unlimited opening up of voir dire may not be the
best solution. Ms. Harkenrider indicated that expezrio%nced counsel are able to build rapport with the
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Agenda F-19 (Summary)
Rules

September 1994
SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the

Judicial

1.

Conference:

Approve the proposed amendments to Appellate Rules 4, 8, 10, and 47
and transmit them to the Supreme Court for its consideration with the
recommmendation that they be adopted by the Court and transmitted to
Congress in accordance with the law........cucvvvvvnirniinnnnnnnnnrennnnne. pp. 2-4

Approve the proposed amendments to Bankruptcy Rules 8018 and 8029
and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law........cccccimrinrinninnncinins Pp- 5-6

Approve proposed amendments to Civil Rules 50, 52, 59, and 83 and
transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the court and transmitted to
" Congress in accordance with the law.......ccccceevirviireanirnnonennvceeeass pp. 9-10

Approve the proposed amendments to Criminal Rules 5, 40, 43, 46, 49,
58, and 57 and transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law................. pp- 11-14

[The proposed amendment to Criminal Rule 46 is withdrawn.]

Refer the proposal in the Report on the Federal Defender Program
(March 1993) to allocate certain discovery costs between the government
and the defense in criminal cases to the Committee on Defender Services
for furtherconsideration..........cocuciieiiirieieeriiree e e eeeas pp.14-15

Continue the existing policy on facsimile filing and take no action to
permit facsimile filing on a routine basis..........ccoouuvevecnnenn.. .....pp. 18-20

The remainder of the report is for information and the record.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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The Advisory Committee on Criminal Rules considered the proposal. It noted

that the government now often provides the defense with access to photocopying

" machines for purposes of discovery. In any event, the advisory committee concluded

that a requirement to allo_cate discovery costs among the parties is a subject more

appropriately handled by statutory authorization. Your committee concurs with its

advisory committee’s conclusion. )
'RECOMMENDATION: That the Judicial Conference refer the proposalin the

Report on the Federal Defender Program to allocate certain discovery costs

between the government and the defense in criminal cases to the Committee on

Defender Services for further consideratipn.

C. Rules Approved for Publication and Comment

The Advisory Committee recommended publication of proposed amendments to
Rules 16 and 32 for public comment.

The proposed amendments to Rule 16 (Discovery and Inspection) would provide
limited disclosure by the prosecution of the names and statements of witnesses at least
seven days befo?e trial. Under the proposed amendments, the government may refuse
to disclose the information if it believes in good faith that pretrial disclosure of this
information would threaten the safety of a person or risk the obstruction of justice.
In such a case, the government simply would file a nonreviewable, ex parte statement
with the court stating why it believes - under the facts of the particular case - that a
safety threat or risk of obstruction of justice exists. The amendment also would
provide reciprocal disi:évery by the defense.

The Department of Justice traditionally has opposed any liberalization in the

rules on the disclosure of this information prior to trial. It noted that many

15
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prosecutors already follow open file disclosure, but acknowledged that some
prosecutors follow a more restrictive disclosure policy. The Department indicated that
it has beex; working infernally to reach a more liberal disclosure pohcy And it
strongly recommended that it should be given more time to resolve the matter by
policy directive, rather than by mandatory rules.

At the request of the Department of Justice, your committee delayed publishing
the proposed amendments to the rule at its January 1994 meeting to allow the
Department to reach a resolution internally. Your committee was also concerned with
possible Jencks Act inconsistencies with the draft amendments. The advisory
committee had already delayed consideration of the proposal to publish the
amendments at its April 1993 meeting to provide the newly appointed Attorney
General with\ an opportunity to study it.

Your committee considered the Department’s renewed request for additional
delaj* in seeking an in-house resolution of the discovery issue. It also addressed the ‘
Jencks Act issue and noted’ that other ame;zdments to the Criminal Rules, which
mandated pretrial discloéﬁre of information by the defendant - presumably also
inconsistent with the Jencks Act - were adopted ;avithout objections and put into effect.
Afier considerable discussion, your committee concluded that additional delay in
publishing the proposed amendmehts was unwarrantgd ‘and determined that
publication of the proposed amendments would be useful in eliciting comment from the
bench and bar on the Jencks Act issue and on the overall merits of the proposal. The

advisory committee chair accepted the recommendation of your committee to revise the

16
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Note to the amendments to highlight the Jencks Act issue before publishing it for
public comment. ‘

The proposed amendment to Rule 32 (Sentence and Judgment) would explicitly
permit‘the trial court, in its dist,;retion, to conduct forfgiture proceedings after the
return of a verdict, but before sentencing. | |

Your committee voted to circulate the proposed amendments to the bench and
bar for comment. ‘

V. Amendments to the Federal Rules of Evidence.

A No Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted to your committee
proposed amendments to Evidence Rule 412 and 1102.

The proposed amendments to Rule 412 (Sex Offense Cases; Relevance of
Victim’s Past Behavior) would reinstate the provisions approved by the Judicial

Conference in September 1993, but withheld by the Supreme Court and not

' . transmitted to Congress in April 1994. The provisions were returned to the advisory

committee for further consideration in light of concerns expressed by some members
of the Court. The same provisions are now included in legislation pending in Congress
and would extend the privacy protection under the rule to alleged victims in civil case
proceedings. In light of the likelihood of Congressional passage of the provision, your
committee with the concurrence of the advisory committee’s chairman decided to defer
taking action on the proposed amendments until its next meeting to await the outcome

of the pending legislation.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of June 23-24, 1994
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held at the Thurgood Marshall Federal Judicial Building in Washington, D.C. on
Thursday and Friday, June 23-24, 1994. The following members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, I11
Professor Geoffrey C. Hazard, Jr.
Judge James A. Parker

Alan W. Perry, Esquire

Judge George C. Pratt

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Judge William R. Wilson

Representing the Department of Justice was Deputy Attomey General Jamie S. Gorelick,
who attended part of the meeting on Thursday. Also participating in the meeting on behalf of the
Department of Justice were Robert E. Kopp, Roger A. Pauley, Esquire, and Mary Harkenrider.
Chief Justice E. Norman Veasey was unable to attend because of illness.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -

Judge Patrick E. Higgmbotham, Chair
Dean Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter

210



Standing Committee June 1994 - Minutes Page 8

FED. R. ApP. P. 49

Professor Coquillette stated that serious policy concerns were raised by proposed new
Rule 49, the appellate version of the proposed uniform rule giving the Judicial Conference
authority to amend the federal rules to make technical and conforming amendments. He noted
that Professor Baker had distributed a fine memorandum arguing that if the proposal were to be
approved at all, it would have to be enacted by legislation, rather than through the Rules Enabling
Act process.

He noted that: (1) the Advisory Committee on Bankruptcy Rules was opposed to the
proposal in any form; (2) the Advisory Committee on Criminal Rules had found the proposed rule
acceptable; and (3) the Advisory Committee on Civil Rules believed that the provision could only
be effectuated through legislation. Judge Higginbotham added that he was personally opposed to
the amendment on the merits and that it would be a political mistake to pursue the matter. Judge
Logan stated that the Advisory Committee on Appellate rules had approved the proposed rule,
but with reservations and without extensive debate.

Mr. Kopp pointed out that the Department of Justice had opposed the proposal in the past
because its scope was uncertain.

Some members of the committee argued on the merits that the Judicial Conference should
have the authority to make technical and conforming amendments, while others saw no need for
the proposal. There was general agreement, however, that it would not be advisable to forward
the proposed rule to the Congress.

Judge Easterbrook suggested that reliance on the supersession clause in the Rules
Enabling Act to amend the Act itself was highly problematic. Legislation would be necessary to
effect the change. He noted that the same issue would arise again later in the meeting in
connection with the proposed amendments to FED. R. CRIM. P. 16 and their impact on the Jencks
Act.

Judge Bertelsman moved to table the proposed uniform rule on technical and
conforming amendments in all sets of the rules (FED. R. Apr. P. 49, FED. R. BANKR. P. 9037,
FED. R. C1v. P. 84, and FED. R. CRIM. P. 59). He then amended his motion to disapprove,
rather than table, the proposed amendments. His motion on the amendment was approved
11-1, and the amended motion to disapprove the proposal was approved unanimously.

Professor Coquillette explained that the action just taken would include the changes to
both FED. R. Civ. P. 83(a) and 83(b), since they are essentially similar.
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The committee voted 7-6, with the chair breaking the tie, to send the proposed
amendment to Rule 53 to the Judicial Conference for approval.

Judge Jensen added that the proposal should be accompanied by notes suggesting that the
Advisory Committee on Criminal Rules wanted to be actively involved in drafting the Conference
guidelines implementing the rule.

Mr. Perry moved to delete from the committee note paragraphs 2 and 4, which stated that
the debate over cameras in the courtroom had subsided. He accepted an amendment to his
motion from Judge Easterbrook to add a sentence to the third paragraph of the note to say that:
"This gives the Judicial Conference equal authority over civil and criminal cases.”

The committee approved without objection the amended motion to delete
paragraphs 2 and 4 and add a sentence to paragraph 3 of the committee note.

2, Rutles for Publication
FED. R. CRIM. P. 16

Judge Jensen stated that the advisory committee was proposing two amendments to Rule
16—one minor and one major. The first, initiated by the Department of Justice, would require
reciprocal discovery for the government when the defendant makes a motion under Rule 12.2,
based on a defense of mental condition.

The committee voted without objection to approve the proposed amendment for
publication.

The second proposed amendment would require the government to disclose information
about government witnesses to the defendant seven days before trial. Judge Jensen stated that the
amendment had been approved by the advisory committee in the fall of 1993, but had been
delayed at the express request of the attorney general. It had been deferred again in January 1994
at the request of the Department of Justice. At the April 1994 meeting of the advisory committee,
the Department had asked once again that it be delayed for further consideration.

Judge Jensen pointed out that the advisory committee had made several changes in the
proposed amendment since last presented to the Standing Committee. At the request of the
Department of Justice, the advisory committee had eliminated the requirement that the
government disclose the addresses of witnesses. Accordingly, only names and statements of
government witnesses must be disclosed to the defendant before trial.

The rule also was changed by the advisory committee to give the court discretion to

determine the amount of reciprocal disclosure the defendant must provide when there has been a
partial refusal to disclose by the government.

212



Standing Committee June 1994 - Minutes Page 19

Judge Jensen recognized that the amendment presented a facial conflict with the Jencks
Act. He argued, though, that the rule was not really inconsistent with the legislation. The Act did
not bar disclosure: it governed only the timing of disclosure. He pointed out that there had been a
number of other changes in the criminal rules, many initiated by the Department of Justice,
requiring disclosure of government witness information before trial, such as at suppression
hearings and detention hearings.

Deputy Attorey General Gorelick stated that it was necessary to balance the fairness of
court proceedings against the deep concern of the Department of Justice over danger to
government witnesses. She pointed out that the danger had been increasing, and the government
had been forced to withdraw charges in a growing number of cases because of the fear of injury
or death to witnesses.

Ms. Gorelick stated that the attorney general was more committed to openness than any of
her predecessors and wanted the opportunity to ensure enforcement of the highest standards of
prosecution conduct—but through internal Executive Branch mechamisms, rather than court rules.

She argued that there were substantive problems with the rule as drafted, which would
lead to a greatly enhanced incidence of litigation over discovery obligations. She pointed to the
following:

1. The rule would require that names and statements of witnesses be disclosed seven
days before trial, while in capital cases they have to turned over only three days
before trial.

2. Plea bargaining efforts would be undermined by the proposal.

3. The rule, as drafted, would permit the United States attomey to refuse disclosure

only for two designated reasons. It would not allow nondisclosure for other, valid
reasons—such as economic hardship to witnesses or pressure on witnesses.

4. Sanctions for failure to comply would be left to the discretion of the court. The
court, however, should not sanction government counsel unless the failure were
mtentional.

5. The rule was silent as to the timing of the defendant's reciprocal disclosure to the

government. Yet it was inflexible in providing that the government must disclose
witness information seven days before trial.

Ms. Gorelick emphasized that the proposed amendment was in conflict with the Jencks

Act. Moreover, it would be inappropriate to rely on the supersession provision of the Rules
Enabling Act to overrule the Jencks Act.
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She reported that since the last meeting of the Standing Committee, the Department of
Justice had conducted a survey of all United States attorney offices to determine their disclosure
practices. The vast majority routinely provide discovery well in advance of trial. Although some
offices may not be making appropriate disclosure, the Department would address their procedures
through internal guidelines. The Department was working to develop uniformity in prosecution
policies and was receiving positive feedback from judges regarding their efforts to ensure
compliance by prosecutors.

In summary, Ms. Gorelick argued against publishing the proposed amendment to Rule 16
for public comment so the Department could obtain further information and manage problems
internally. She added that if the rule went forward there would be a very strong reaction from the
prosecution community, which was very much opposed to the proposed amendment. The
Congress, moreover, would not be expected to approve the rule.

Some members of the committee agreed with Ms. Gorelick that there were no significant
problems in their districts and that prosecutors were responsible in providing discovery to the
defendant. Others argued, however, that there were in fact problems caused by prosecutors and
that the rule was necessary to ensure fundamental fairness.

Some members suggested that the rule should be published for public comment, but that a
more convincing explanation was needed to deal with the problem of the amendment's apparent
conflict with the Jencks Act.

Four members stated that the proposal was in direct conflict with the Jencks Act and
could only become law by reliance on the supersession clause. Three members suggested that the
supersession clause itself was probably unconstitutional. One member stated that the conflict with
the Jencks Act should be highlighted in the document distributed to bench and bar. The public
should be invited specifically to comment on both the conflict and the supersession clause and its
constitutionality. One member argued, however, that the committee should not publish a rule
whose legality it questioned, just to obtain public views.

The committee voted 7-2 to approve the proposed amendment for publication. It
voted 8-1 to approve the committee note.

FED. R. CRIM. P. 32
Judge Jensen explained that the proposed amendment to the rule, giving a court authority
to order forfeiture before judgment, had been approved by the advisory committee at the request

of the Department of Justice.

The committee voted unanimously to approve the proposed amendment for
publication.
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3, Other Rules Issues
FED. R. CrRiM. P. 10 and 43

The proposed amendments would allow video conferencing of arraignments and other
pretrial sessions. Judge Diamond, chairman of the Defender Services Committee of the Judicial
Conference, had responded during the public comment period requesting the advisory committee
to defer approval of the amendments pending completion of a pilot program testing video
conference.

Judge Jensen reported that the advisory committee had decided, at Judge Diamond's
request, not to seek Judicial Conference approval of the amendments at this time.

FED. R. CRIM. P. 16

Judge Jensen stated that the Judicial Conference's March 1993 report on the federal
defender program had recommended that an amendment be considered to Rule 16 to provide
copies of certain discoverable materials to the defense and allocate discovery costs between the
government and the defendant. He reported that the advisory committee had decided that the
proposal should be handled by statute, rather than rule. Accordingly, the advisory committee did
not approve a proposed change in the rule.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the advisory committee, as set forth in Judge
Mannes's memorandum of May 16, 1994. (Agenda ltem 6)

1. Rules for Judicial Conference Approval

Professor Resnick pointed out that the proposed amendments to Rules 8018 and
9029—the bankruptcy version of the proposed uniform rule on local rules of court—had been
adopted by the committee earlier in the meeting, during its discussion of Federal Rule of Appellate
Procedure 47.

2. Rules for Publication

Professor Resnick stated that the advisory committee was seeking authority to publish
amendments to 12 rules.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
: OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER - CHAIRS OF ADVISORY COMMITTEES
AR JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
SECRETARY PAUL MANNES
. BANKRUPTCY RULES
PATRICK E. HIGGINBOTHAM
- CIVIL RULES
D. LOWELL JENSEN
-CRIMINAL. RULES
RALPH K. WINTER, JR.
EVIDENCE RULES
TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure
FROM: Hon. D. Lowell Jensen, Chair o
Advisory Committee on Federal Rules of Criminal
Procedure
SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure
DATE: May 17, 1994

1. INTRODUCTION.

At its meeting April 18 & 19, 1994, the Advisory Committee on the Rules of
Criminal Procedure acted upon proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals and recommendations to the
Standing Committee. A GAP Report and copies of the rules and the accompanying
Committee Notes are attached along with a copy of the minutes of the April meeting.

H. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. In General.

Pursuant to action by the Standing Committee at its Summer 1993 meeting,
proposed amendments in the following rules were published for public comment: Rule
5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule 43.
Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room; Rule
57. Rules by District Courts; and finally Rule 59. Effective Date; Technical
Amendments. A hearing on these amendments was held on April 18, 1994 in
Washington, D.C. in conjunction with the Committee’s meeting. In addition to the
three witnesses who testified at that hearing (which was televised by C-Span), the
Committee also carefully considered written comments on the proposed amendments.

The attached GAP Report provides more detailed discussion of the changes
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Report to Standing Committee 4
Advisory Committee on Criminal Rules
May 1994

G.  Rule 57. Rules by District Courts

The proposed amendment to Rule 57 mirrors similar amendments in the other
procedural rules. Although the Committee was informed that the Bankruptcy
Committee had recommended substitution of the word "ponwillful” for "negligent
failure," the Committee unanimously approved the amendment to Rule 57 as published.
Fo]]omng brief discussion of the issue, the Committee did delete a brief reference in
the Committee Note which referred to untlmely requests for trial as being an example
of a "negl gent faﬂure

Rccommendanon The Comxmttee recommends that Rule 57 be approved and
forwarded to the Judicial Ccnference §

H. Rule 59 Effective Date; Technical Amendments

The proposed amendment to Rule 59, which also mirrors similar amendments in
the other rules, was noncontroversial. The Commlttee voted unanimously to approve
the amendment as published.

Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 59 be approved and forwardcd to the Judicial Conference.

M. PROPOSED AMENDMENTS TO THE RULES OF
CRMNAL PROCEDURE

A. In General-

The Adwsory Committee at 1ts Aprll 1994 meeting con51dered amendments to
Rules 16 and 32. It recommends that the following amendments be approved for
publication and comment by the bench and the bar. Coples of the proposed
amendments and Cormmttee N otes are attached

B.  Rule 16(8)(1)(13) (b)(l)(C)
Discovery o Expcrts -

The Committee has proposed an amendment to Rule 16 which modifies slightly
the provisions dealing with discovery of defense experts. As amended December 1,
1993, Rule 16 requires the government, ‘upon request by the defense, to disclose certain
information about its expert witnesses. If the government discloses its experts, it is
entitled to reciprocal discovery. At the suggestion of the Department of Justice, the
Advisory Committee recomnmends that Rule 16 be further amended to take into account
those cases where the defense, under Rule 12.2 has indicated an intent to present expert
testimony on the mental condition' of the defendant Under the proposed amendment to
Rule 16(b)}(1)(C), once the defense has given notice in accordance with Rule 12.2, the
government is entitled to request the defense to disclose additional information about its
experts. If the defense complies, it is entitled under Rule 16(a)(1)(F) to reciprocal
discovery.
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Report to Standing Committee 5
Advisory Committee on Criminal Rules
May 1994

The proposed amendment, and Committee Note are attached to this report.

Recommendation: The Advisory Committee recommends that the proposed
amendments to Rule 16 regarding government requested discovery of defense expert
testimony be approved for publication and comment by the bench and bar.

C.  Rule 16(a)(1)(F), (b)(1)(D).

Disclosure of Witness Names and Statements

At its Fall 1993 meeting, the Advisory ‘Conimittéé approved (by a vote of 9 to
1) a proposed amendment to Rule 16 which would require the government, upon
request by the defendant, to disclose the names, addresses, and statements of its
witnesses at least seven days before trial. As dlscussed in the Committee Note
accompanying the proposed amendment, in 1974 Congress rejected a similar
amendment proposed by the Supreme Court after a vigorous protest from the
Department of Justice. In the intervening years, similar amendments have been
proposed, debated, and rejected by the Advisory Committee. Thus, no amendment
addressing the productlon of witness names has been published for pubhc comment in
almost two decades.

At its January 1994 meeting, the Standmg Committee considered the Advisory
Committee’s proposed amendment to Rule 16. Mr. Irvin Nathan from the Department
of Justice reiterated the Department’s general 'opposition to the amendment but asked
the Standing Committee to defer action on the proposal so that the Department could
attempt to reach a compromise on the’ amendment. Following extensive discussion, the
Standing Committee referred the amendment back to the Advisory Committee for
additional discussion with the Department of Justice. During the discussion, the view
was expressed that referring the matter back to the Adv1s0ry Committee would not
delay publication and comment. ‘A number of. possxb]e changes to the amendment and
the Committee Note were also; suggested for consideration by the Advisory Committee,
including the issue of whether the amendment would be mconsmtcnt with the Jencks
Act.

Speaking on behalf of the Department of Justice at the Advisory Commlttee s

April 1994 meeting, Ms. Jo Ann Harris, Assistant Attorney General, Criminal
Division, urged the Committee to further defer action on the amendmenL As noted in
the Committee’s minutes, Ms. Harris indicated that the Department was prepared to
conduct a thorough study of pretrial discovery of witnesses in an attempt to gather

"hard data” on the issue and possibly promulgate internal guidelines for disclosure.
She also expressed the view that the proposed amendment did not sufﬁmently recognize
the privacy interests of government witnesses.

The Advisory Committee ultimately voted by a margin of 9 to 1 to approve the
amendment, with some minor changes, and recommend to the Standing Committee that
the amendment be published for public comment without any further delay. = -

In summary, the proposed amendment to Rule 16 creates a presumption that the
defense is entitled'to discovery of the government’s witnesses and their statements.
The rule recognizes, however, that the government may refiise to disclose that
information, in whole, or in part, by filing a nonreviewable, ex parte, statement with
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Report to Standing Committee 6
Advisory Committee on Criminal Rules
May 1994

the court stating why it believes, under the facts of the particular case, that disclosing

the information will threaten the safety of a person or risk the obstruction of j justice.

’tIh‘he artx}endrnent also includes a provision for reciprocal pretrial witness disclosure by
e defense

The current proposed amendment and Commxttce Note contain several changes
from the version originally presented to the Standing Committee. First, the rule no
longer contains any requirement that the government disclose the addresses of its
witnesses. The Department of Justice persuaded the Committee that disclosing the
address of a witness would pose spec:al risks and that assured the Committee that it
would, upon request make the witness avaﬂab]e for defense pretrlal interviews.

Second the amendment. contmns a Teciprocal dlscovely provmon thc VETSion
presented to the: Standing Committee. .meeting 1 January 1994 included what amounted
to an all or nothing approach. As modified, the amendment néw provides that if the
government has, ﬁled an ex parte. statement refusmg to. disclose some, or all, of the
informatipn specified in the fule the tnzﬂ court n'its, dxscrené% may-decide; how much,
if any, rec;procal dxscqvery wﬂl besavaﬂable to ';he govemmen .

Thn:d the Commlttec Note has been expanded t address the cencamsrmsed by
the Standing Commlttee at its Janvary 1994 meeting. In particular, the Note addresses
the supercession. ¢ usg in the. Ru}es Mlmg JAct:and the splitdn the circuits over
whether- the Jenc y Act forbids pretrial di closure:of witness. statempnts ~The,
Committee nncspates ‘that. .opponentsof the ame ,dment Wlll éontmue A0 argpe »tpat the
provision, ﬁc:r pretrial dlsclosmj imess sta temengs 1s.at edds wnh ‘the ,Jencks ct, 18
U.S.C. §3500 eflseq, , and thes -isdti;con th-Congress’. view hat n‘“dxsclosure
of a thness*pm- ments.may, 1 zmﬁgess teStlfy'l%lg t tnal
As pointed lont injthe Commy e

zmmdmepg@xg‘ iding fed
scovery, {01 theigovernm permit
defenserﬁpi government dis ds *muanes of

their ex

| ?i;edte*

giﬁyspi sure of

1t, 15,?' Sp 1 ; “ ;t to mte mat although the Jencks Act hmlts defense pretrial

access to;dErtain s, ‘Palermo v, United States, 360 U.S: 343 (1959), the
Supreme (ourt 1dg ylghat,thp statute is consistent with the "fair and just
administrati jistice. *gajCampb;ell v., United States, 365 U.S.. 85, 92
(1961). . In% 1 1;;(mclmfirad that to. the extsnt the trial court is rcqmred
under- th

i :% ements after the government witness has testified, the
rpnsT rt’s'halding in Jencks. v. United: States, 353 U.S. 657 (1957)
that a dei;’emiam is’ entltled m releva:it and competent statcmgms for purposes of
1mpea‘3h’§ﬂ S N :’:: S

1 W‘am%gﬁ'hq J cks Act ﬁongress recogmzed the potential danger of

witness taj

fapiering and safefy, ahd in'4n attempt to'strike a balance set time limits on
disclosurgi f..th r statements. : The proposed,amendment to;Rule 16 is consistent with
that approac lifs| &J{ { gegnplent to bleck pgemql disclosure where there is a
danger tod s safety;or & riskiof obstrucuon f)f jusuce, ‘

a‘f*‘rs PRI A Ao b L
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Report to Standing Committee 7
Advisory Committee on Criminal Rules
May 1994

As discussed in its Note accompanying the amendment, the Advisory
Committee is sensitive to following the Rules Enabling Act process and recognizes that
ultimately, Congress can accept or reject the amendment.

The Committee continues to believe that the amendment is necessary and
appropriate and that it strikes the appropriate balance between assuring witness safety
and the need for defense pretrial discovery. The Committee also continues to believe
that the amendment will result in more efficient operation of criminal trials.

Recommendation: The Advisory Committee recommends that the proposed
amendments to Rule- 16 concerning pretrial disclosure of witness names and statements
be published for public comment by the bench and bar. -

D.  Rule 32(d). Sentence and Judgment; Forfeiture
Proceedings Before Sentencing

The Committee has proposed that Rule 32, which is currently before Congress,
be further amended to provide for forfeiture proceedings before sentencing. The
current language of proposed Rule 32(d) simply provides that the sentence may include
an order of forfeiture. The proposed amendment would explicitly permit the trial
court, in its discretion, to conduct forfeiture proceedings before sentencing. As noted
in the accompanying Committee Note, the amendment is intended to protect the
interests of the government and third parties.

Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 32 be published for public comment by the bench and bar.

Attachments
Gap Report (Rules 5, 40, 43, 53, 57, and 59)
Minutes from April 1994 Meeting
Proposed Amendments (Rules 16 and 32)
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Rule 16 Draft
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Page 1

1 Rule 16. Discovery and Inspection!

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENQE.
3 (1) Inforn;ation - Subject fo
4 Disclosure.

5 * k Kk Kk %

6 (E) EXPERT WITNESSES. At the
7 defendant’s request, the
8 government shaii must disclose to
9 the defendant a written summary of
10 testimony the government intends
11 to use under Rules 702, 703, or
12 765 of the Federal Rules of
13 Evidence during its case in chief
14 at trial. I the overnment
15 requests discovery under
16 subdivision (b)(1)(C)(ii) of this
17 rule and the defendant complies,
18 he government he endant’s

1.

New matter is underlined and nmatter

to be omitted is lined through.
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19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

39

equest u disclose o the
defendant a written summary of

testimony the government intends
to use er Rul 7 d a

705 as eyidénce at trial on_the
mww_m
égnd;tion. ¥his-—The _summary
provided under this subdivision
mﬁét describe ‘the witnesses’
opinions, the bases and the

reasons therefor, and the

witnesses’ qualifications.

P NAM ST ME F
WITNESSES.. At the defendant’s

request in a non-capital case, the

government, no later than seven

days before trial, must disclose
Lé_thudgignégnEA

(1f the names of the withesses
the ggverﬁmént intends to call
during its cése in chief; and
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2) an tatements, as defined

in Rule 26.2(f), made bv those
witnesses. ’

If the attorney for éhe government
believes in_good  faith that

pretrial disclosure of this

information will threaten the
safety of any person or will lead

to a struction of justice
disclosure of that information is
not required if the attorney for

the government submits to the

court, ex parte and under seal, an

unreviewable written statement

containing the names of the

witnesses and stating why the

government believes that the
specified information cannot

safely be disclosed,

% % %k %

(2) Information Not Subject to
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61 Disclosu:e. Except as provided in
62 paragraphs (A), (B), (D), enmd (E)~v,
63 anud (F) of subdivis:jxgn (a)(1), this
rule does not authorize the discovery
65 or: inspection of reports, ﬁe}noranda,
66 or othér interﬂal government
67 documents made by the attorney for
68 the - governmept 6]; any other
69 goyernmenj: ‘agents in-conmection--with
70 the~~i—nve§%ig-a‘b§:orr-er--prosecut—§:on~ef
71 inve stiggit:’mg or prosecuting the
72 case. Ner--&oes-—thgé—ru-le-autherize
73 the---disecovery-—-or-—-inspeetion--of
74 statemen&s-—--m&e-—fby—-~~gevernmeﬁt
75 wi-tnesses;—er--pms-peébiﬁfe--gevernment
76 witnesses--except -as--provided--in-18
77 U+S5+vEr~§—~3560.
78 * % k x *
79 (b)) THE DEFENDANT’S DISCLOSURE OF
80 EVIDEQCE.
81 (1) Information Subject to
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Page 5

82 Disclosure.

83 * * ® % %

84 (c) EXPERT WITNESSES. The
85 defendant, at the government’s
86 request must isclo t

87 government a written summary of
88 testimony _the géfegdagt intends to
89 use _under Rules 702, 703 and 705 of
90 the Federal Rules of Evidence as
91 evidence at trial £ if (i) the
92 defendant requests disclosure under
93 subdivision (a){(1)(E) of this rule
94 and the government complies, or (dii
95 the defendant has provided notice
96 under Rule 12.2(b] of an intent to
97 present expert testimony = on _the
98 defendant’s mental condition. the
99 defendant;—~-at-~—-the---governmnentis
100 reguest;———-nust-—-—~diacliogse~—~-ke-~~the
101 government-—-o—-written-—-summery-——of
102 testineny--the --defendant —intends-—te
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103 use—under—-fules-402-~-703 - -and -#05~of
104 the--Federat--Rutes--of--Evidence--as
105 evidenee-at-triats This summary must
106 describe the opinions of the
107 witnesses, the bases and reasoﬁ;
108 therefor, and the witnesses’
109 qualifications.
110 (D) NAMESV AND STATEMENTS OF
111 WITNESSES. Iﬁ the defendant requests
112 disclosure under subdivision
113 (a)(1)(F) of this rule, and the
114 government complies, the defendant,
115 at the request of the government,
116 must _disclose to the government
117 before trial the names and statements
118 of witnesses =—- as defined in Rule
119 26.2(F) >-* the defense _intends to
120 call during_ its case in_chief. The
121 rt a limit th overnment’s
122 right to obtain disclosure from the
123 defendant if the government has filed
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124 an ex rte statement under
125 subdivision (a)({1)1(F).
126 : * * * * %

3 3 My 7y My

2}

1

1

1

71 47

)

(]

)

COMMITTEE NOTE -

The amendments to Rule 16 cover two
issues. The first addresses the ability of
the government to request the defense to
disclose information concerning its expert
witnesses on the issue of the defendant’s
mental condition. The second provides for
pretrial disclosure of witness names and
addresses.

Subdivision (a)(1)Y(E). Under Rule
16(a)(1)(E), as amended in 1993, the defense
is entitled +to disclosure of certain
information about expert witnesses which the
government may call during the trial. The
amendment is a rechrocal disclosure
provision which is triggered by a government
request for information concernlng defense
expert witnesses provided . for 1n an amendnment
to (b){1)(C), infra.

Subdivision (a)(1)Y(F). No subject has
engendered more controversy in the Rules
Enabling Act process over many years than
pretrial discovery of the witnesses the
government intends to call at trial. In
1974, the Supreme Court approved an amendment
to Rule 16 that would have provided pretrial
disclosure to' a defendant of the names of
government witnesses, subiject to the
government’s right to seek 'a protective
order. Congress, however, refused to approve
the rule in the face of vigorous opposition
by the Department of Justice. In recent
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years, a number of proposals have been made
to the Advisory Committee to reconsider the
rule approved by the Supreme Court. The
opposition of the Department. of Justice has
remained constant, however, as it has argued
that the threats of harm to witnesses and
obstruction of Jjustice have increased over
the years along. with the increase in
narcotics offenses, contlnulng c¢riminal
enterprises, and other cr.unes comnitted by
criminal organizations.

g

Notw1thstand1ng .the absence of an

amendment to Rule 16, the federal courts have
contlnued to. struggle wléh the issue of
whether the. Rule,; read im con]unctlon with
the Jencks Act, permlts a cpurt to order the
government to dlsclose its*'witnesses . before
they have testified at trial. See United
States v. Price, 448 F. Supp. 503 (D. Colo
1978)(c1rcu1t by c:.rcult sgmmary of whether
government is requlred to ;ilsclcse names of
its witnesses, to the defendant)

The Comm:.ttee has recognlzed - that
government Wltnesses ofte ;‘g_come forward to
testlfy at lrlSk to thel ,‘,mersonal safety,
prlvacy, and. feconomlg: weﬂ.l being. - The
Committee recognlzed at th . same tg.me, that
the great majority of cases do not involve
any such risks to w1tnesses*§

The Committee shares‘ the concern for
safety of witnesses anc} th:L;rd persons and the
danger of obstructlon of jpstlce. But it is
also concerned w1th the pmactlcal hardshlps
defendants face. 1n attemptﬁ to prepare for
trial without adequate dlspovery, as well as
the burden placed on courﬁpresources and on
jurors by unnecessary trial delay.,; The
Federal Rules .of Criminal 3 cedure recognlze
the 1mportance oﬁ»dlscbver,in situations in

E:“i : t
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which the government might be wunfairly
surprised or disadvantaged without it. In
several amendments -~ approved by Congress
since its rejection of the proposed 1974
amendment to Rule 16 regarding disclosure of
witnesses -- the: rules:wnow. provide for
defense disclosure of certain information.
See, e.g., Rule 12.1, Notice of Alibi; Rule
12.2, Notice of Insanity Defense or Expert
Testimony of Defendant’s Mental Condition:;
and Rule 12.3, Notice of Defense Based Upon
Public Authority. The Conmmittee notes also
that both Congress and the Executive Branch
have recognized for years the value of
liberal pretrial discovery for defendants in
military criminal prosecutions. See D.
Schlueter, Military  Crimipal Justice:
Practice and Procedure, § 10(4)(A) (3d ed.
1992) (discussing automatic prosecution
disclosure of government w1tnesses and
statements). Slmllarly, pretr1al disclosure
of w:.tnesses is provided for in many State
criminal justice systems where the caseload
and the humber of witnesses is much greater
than that in the federal system.. . .See
generally Clennon, Pre-Trial Discovery of
Witness Lists: A Modest Proposal to Improve
the Administration of Criminal Justlce in the
Super.zor Court of the District of Columbla,
38" cath. U. L. . Reév. 641, 657674
(1989) (citing state. practlces) o

The arguments agalnst similar dlscovery
for defendants in federal criminal trials
seen unpersuas:we and 1gnore the fact that
the deéfendant  is. presumed innocent and
therefore' is presumpt,lvely as much in heed of
information to = avoid surprise .as: is . the
governmént. The fact that the government
bears the burden of prev:mg all eleménts of
the chatged offense beyond ‘a reasonable doubt
is not a compelling reason for denying a
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defendant adequate means for responding to
government evidence. In providing for
enhanced discovery for the defense, the
Committee believes that the danger of unfair
surprise to the defense and the burden on
courts and jurors will be reduced in many
cases and that trials in those cases_will be
falrer and more efficient.

The Advisory Committee regards the
addition of Rule: 16{a)(1)(F) as a reasonable
step forward and as a rule whiéh must be
carefully monitored.. In this regard it is
noteworthy that the’ amendment . rests on three
assumptions whlch are as follows' First, the
government w111 act 1n good falth, and there
Wlll “be ‘cases - 1ri whlch the information
available to the government will support a
good- faith belléf as to danger although it
does not constl’cﬁte "hard" ev1dence to prove
the actual ex:.stenqe Oof danger. Second
most cdses gu&ges Will ‘not. be in a, better
posrblom than ie gcpverﬁment ‘to _ gauge
petentlal dalnger 319 w1tnesses._ And th1¥d
post—-trl»al 11t1gat§on a§ to the sufflr’:lency
of”goveknmen% réagmng ian' every case ,of"an ‘ex
pg;j;.__ ‘submnig€ion uixder seal"woplri result in
aIn unacceptablﬁvdréln ‘on ¢ jud:u.:lal resoug:ceé
4 ‘| Ty B k » Lo

1 The “ommittde ‘consldered . séﬁzeral
approaches te di"s*&i)very of wit ness namg§ and
stateténts. * “Th thel gend 1‘t gdpted a mlddle
ground between': b‘o’% ete ‘@iscldsure and’ the
ex1st;ng Rule 16.» he amendmen requirgs the
go‘vern’ment to i:ovtde ,pretrz;al dléclosgre of
names’ of W1tnéss s - and . thexr ,s;tage‘ments

Py s

unléss'*! the & vattﬁ;;t:‘j y for | the, ' government
sulbmlts* ik

f’and under sea]: o  the

trial’ ' " ;rea‘Sons bhsé‘d upbn the
faacts wrelatlng‘ Huthe u;hleldﬁal casé why
Sine 'é > this! prcrmatlon{ cannot ?afely
‘amendment” ?gdop%:g a'tn

. _
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approach of presumptive disclosure that is
already used in a significant number of
United States Attorneys offices. While the
amendment recognizes the importance of
discovery in all cases, ‘it protects witnesses
and information when the government has a
good faith basis for - believing that
disclosure will pose a threat to the safety
of a person or will lead to an obstruction of
justice.

‘The provision that the government
provide the names and statements no later
than seven days before trial should eliminate
some concern about the safety of witnesses
and some fears about possible obstruction of
justice. The seven-day provision extends
only to noncapital cases; currently, the
government 1is required in such cases to
disclose the names of its witnesses at least
three days before trial. The Committee
believes that the difference in the timing
requirements is justified in 1light of the
fact that any danger to witnesses would be
greater in capital cases. :

The amendment provides that the
government’s ex parte submission of reasons
for not disclosing the requested information
will not be reviewed, either by the trial or
the appellate . court. The  Committee
considered, but rejected, a mechanism for
post-trial review of the government’s
statement. It was concerned that such ex
parte statements could become a subject of
collateral litigation in every case in which
they are made. While.it is true that under
the rule the government could ' refuse to
disclose a witness’ name and statement even
though it lacks sufficient evidence for doing
so in an individual case, the Committee found
no reason to:assume that bad faith on the
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part of the prosecutor would occur. The

Committee was certain, however, that it would
require an investment of vast Jjudicial
resources to permit post-trial review of all
submissions. Thus, the -amendment provides
for no review of government submissions. No
defendant will be worse off under the amended
rule than; under the current version of Rule
16, because the current version of Rule 16
allows the government to Kkeep secret the
information covered by . the amended rule
whether. or not 1t has a good falth reason for
d01ng "‘50. o

: Perhaps the most crltlcal aspect  of the
amendment. is: . the requirement that the
government dlsclose the statements of ﬂts
witnesses before ‘trial, unless it flles a
statement indicating why it cannot do so. On
its face, the amendment creates a potentiad
conflict with the Jencks Ac¢t, 18 U.S.C. §
3500 ‘which only  requires the government to
disglgser its :witnééses’ statements at trial,
after they have testified.. Palermo v. Unlted
States, 360 U.S. 343 (1959) But the
amendment is consisent with"'the Act to the
extent that it reflects ‘the , importance of
defgnse \dlscovery .in cr1m1na1 ‘cases, In
Campbell v. United States, :.365 ‘U.Ss. 85, 92
(1961)) ‘the Court stated ithat ito the, extent
the! Act requires’ disclosurejof’ any statements
by . government . witnesses after ' they hakve
testlfled -the . ‘statute *"reafflrms" the
Court’s dec151on in Jencks v. Uhlted Stat#sg
353 "U.S. 657 (1867) that a defendant lis
entgtled to relevant and competent statements
for - the purposes of 1mpeachment In
promulgating  the: Jencks' :Act, Congress
recognized .the potential dangers of witness
tampering and safety . and®: obstruction of
justlbe and . attempte . to st:lke a balance
between those concerns and the value of
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discovery to the defense. The amendment to
Rule 16 is consistent with that approach; it
permits the government to block pretrial
disclosure where there is a danger to a
person’s safety or their is a risk of
obstruction of justice. :

The amendment is clearly consistent with
other amendments to other Federal Rules of
Criminal Procedure, approved by Congress,
which extend defense discovery of statements
at dSome pretrial proceedings. See, e.g.,
26.2(g) and pretrial discovery of expert
witness testimony.

'In proposing the amendment to Rule 16
the Committee was fully cognizant of the
respective roles - of the Judicial,
Legislative, and Executive ' branches in
amending the rules of procedure and believed
1t appropriate to offer this important change
in conformity with the Rules Enabling Act.
28 U.S.C. §§ 2072 and 2075. = The Committee
views the amendment. as a purely procedural
change. Under : the Rules Enabling Act, the
proposed change to Rule 16 will provide’
Congress with an- opportunity to review the
extent and application of the Jencks Act and
if it agrees with' the: amendment, permit the
it to supercede any confllctlng statutory
provision, under 28 U.S.C.' § 2072(b). See
Carrington, "Substance” and "Procedure" In
the Rules Enabling Act, 1989 Duke L.J. 281,
323 (19189)("In authorlzlng supercess1on and
assuming responsibility; .for a view of
promulgated rules, Congress demands that it
be asked whether a proposed rule conflicts
with a. procedural arrange‘ment prev1ous1y nade
by Congress and, if: so, ~whether the
arrangement is one on which the Congress will
1n51st P) -
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It should also be noted that the
amendment does not preclude either the
defendant or the govermment from seeking
protective or modifying orders from the court
under subdivision (d) of this rule.

Subdivision (b)(1)(C). Amendments in
1993 to .Rule 16 included provisions for
pretrial disclosure of information about both
defense and government expert ‘witnesses.
Those disclosures are triggered’ by defense
requests for the information. If the defense
make such requests and complies, the
government is entitled to similar, reciprocal
discovery. The amendment to Rule 16(b)(1)(C)
provides that if the defendant has notified
the government under Rule 12.2 of an intent
to rely on expert testimony to show the
defendant’s mental condition, the .government
may - request - the defense to . disclose
information about its = expert - witnesses.
While Rule 12.2i'insures that the government
will not be surprised by the nature of the
defense or that the defense .intends to call
an; expert witness, - that. . rule ' makes no
provision for :discovery. of. the expected
testlmonyL or qualifications ofx'the expert
witness. = The . ‘amendment , provides : the
government with he limited rlgh to respond
to the: notlce p ovided . under Rule 12.2 by
requestlng' ‘more’ ispe01flc ;nformatlon . about
the expert. = If the government' ‘Yequests the
specified: - 1nformat10n, - and, .the .defense
complies,; the: defense; is .éntitled to
re01procal dlsccvery uhaer an . ﬁémendment to
subdlv;slon (a)(l)(E), SQpra.~

Subd1v131an gb}(ll(D) . The amendment
which prov1des for reciprocal discovery of
defense witness ' names! and statements, is
trlggered by compllance with ' a defense
request made under subdivision (a)(1)(F). If
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the government withholds any information
requested under that provision, the court in
its discretion may 1limit the government’s
right to disclosure under this subdivision.
The amendment provides no specific deadline
for defense disclosure, as long as it takes
place before trial starts.
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FEDERAL RULES OF CRIMINAL PROCEDURE

MINUTES

of

THE ADVISORY COMMITTEE

on

April 18 & 19, 1994

Washington, D.C.

Page 1 of 11

The Advisory Committee on the Federal Rules of Criminal Procedure met at the Thurgood Marshall
Federal Judiciary Building in Washington, D.C. April 18 and 19, 1994. These minutes reflect the actions

taken at that meeting.

CALL TO ORDER

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on Monday, April 18.

The following persons were present for all or a part of the Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Prof. Stephen A. Saltzburg
Mr. Tom Karas, Esq.

Ms. Rikki J. Klieman, Esq.

Mr. Henry A. Martin, Esq.
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Ms. Jo Ann Harris, Assistant Attorney General &

Mr. Roger A. Pauley, designate of Ms. Jo Ann Harris

Professor David A. Schlueter, Reporter

Also present at the meeting were Judge Alicemarie H. Stotler and Judge William R. Wilson, Jr., chair
and member respectively of the Standing Committee on Rules of Practice and Procedure; Professor
Daniel Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe, Mr. John Rabiej, Mr. Paul

Zingg, and Mr. David Adair of the Administrative Office of the United States Courts and Mr. James
Eaglin from the Federal Judicial Center.

I. HEARING ON PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE.

The attendees were welcomed by the chair, Judge Jensen, who introduced the three new members to the
Committee, Judges Dowd and Smith and Mr. Henry Martin.

The Committee's business meeting was preceded by a public comment hearing, taped by C-Span for
broadcasting, during which the Committee heard from three witnesses who offered comments on
proposed amendments to Rules 10, 43, and 53: Mr. Steven Brill (Rule 53); Mr. Tim Dyk (Rule 53) and

Ms. Elizabeth Manton and Mr. Alan DuBois (Rules 10 and 43). Those proposed amendments are
discussed, infra.

1. APPROVAL OF MINUTES OF FALL 1993 MEETING
Mr. Karas moved that the minutes for the October 1993 meeting in San Diego, be approved and Judge

Marovich seconded the motion. Following corrections suggested by Mr. Wilson and Mr. Pauley,
concerning their positions on witness safety, the motion carried by a unanimous vote.

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION
A. Rule Amendments Effective December 1, 1993
The Reporter indicated that a number of amendments had taken effect on December 1, 1993:
1. Rule 12.1, Discovery of Statements;
2. Rule 16(a), Discovery of Experts;
3. Rule 26.2, Production of Statements;

4. Rule 26.3, Mistrial;
237
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5. Rule 57, Rules by District Courts

The Reporter informed the Committee that the proposed amendments to Rule 57 were being coordinated by the Standing
Committee which hoped to maintain consistency in all of the rules addressing this particular topic. He noted that the
Bankruptcy Advisory Committee had suggested using the term "nonwiliful” instead on "negligent failure” in Rule 57(a)(2).
Professor Saltzburg moved that Rule 57 be approved as published. Mr. Pauley seconded the motion. Following brief
discussion of the issue, the Committee agreed with Judge Stotler's suggestion that the reference in the Advisory Committee's
note to waiving a jury trial be deleted. The motion Lo approve the amendment and forward it to the Standing Committee
carried by a unanimous vote.

6. Rule 59, Effective Date; Technical Amendments

Following a brief description concerning the proposed amendment to Rule 59 which would permit the Judicial Conference to
make minor, technical changes to the Rules, Mr. Karas moved that the amendment be approved and forwarded to the
Standing Committee. Judge Crigler seconded the motion, which carried by a unanimous vote.

D. Rules Under Consideration by Advisory Commitiee
1. Rule 6; Amendment to Permit Disclosure of Grand Jury Materials to State Judicial and Discipline Agencies.

The Reporter informed the Committee that Mr. Barry Miller of Chicago had suggested to the Committee that Rule 6(¢) be
amended to permit disclosure of grand jury testimony to state judicial and attorney discipline regulatory agencies. He also
briefly reviewed the Committee's prior positions on grand jury secrecy and its rejection of earlier proposals to expand the
disclosure of grand jury proceedings. Judge Jensen noted that the proposal apparently arose from situations where federal
grand juries had heard testimony or information which implicate rules of professional responsibility and possible discipline
by state agencies.

Mr. Pauley noted that the Seventh Circuit had addressed the question and had concluded that disclosure might be permitted
under Rule 6(e)(3)(C)(i) where a state judicial body is seeking disclosure, Judge Jensen and Judge Crigler noted that if there
is question about possible violation of state criminal laws, disclosure might be possible under subdivision {(e}(3){(C)(iv).

Mr. Karas questioned what the standard would be for disclosure and raised the possibility that there might be a conflict of
interest if the government disclosed grand jury information which it knew at the time, might support an indictment. Judge
Crow expressed concern that the grand jury might become a discovery tool for civil proceedings. Mr. Pauley responded that
the test is one of "particularized need" and that disclosure cannot be made under the rule simply because an entity wants the
information. Judge Jensen observed that grand juries might typically hear evidence involving professions other than attorneys
and judges and that the proposed amendment would probably only address those situations where neither state nor federal
criminal proceedings were involved.

Mr. Pauley moved that the Committee draft an amendment to Rule 6(e) to implement the suggestion from Mr. Miller.
Professor Saltzburg seconded the motion, which failed by a vote of 1 to 10.

2. Rule 16. Discovery and Inspection
a. Report of Subcommittee on O'Brien Proposals

Ms. Klieman, chair of a subcommittee to study proposed changes to Rule 16 suggested by Judge Donald O'Brien, reported
the subcommittee's findings and recommendations. She noted the background of the proposals and the Committee's prior
positions on the issue. The proposed amendments would authorize trial courts to order the government to produce any
directory, index or inventory which might assist the defense in reviewing massive documents and materials under Rule 16.
She noted that the subcommittee had thoroughly reviewed th§3r§aterials submitted in support of the amendments and the
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opposing views of the Department of Justice and had concluded that no amendment should be made to Rule 16 for several
reasons. First, there was concern about cluttering the discovery rules to meet what does not appear to be a major problem
with criminal discovery. Second, most of the members of the subcommittee believed that trial judges currently have
sufficient authority to order such production under the rules. Nothing in the rule currently forbids such discovery and the
1974 Advisory Committee Note indicates that the provisions of Rule 16 are intended to provide the minimum discovery
available in criminal trials.

Ms. Klieman also indicated that the Reporter had supplied the subcommittee with a memo indicating a lack of any dispositive
caselaw on the subject and suggesting that a minor amendment to Rule 16 might be appropriate. She noted that she had
informally spoken with a number of defense counsel who were not in favor of the amendment because it might encourage
laziness on the part of young or inexperienced defense counsel who would not conduct meaningful discovery on behalf of
their clients.

Judges Davis and Marovich agreed with that assessment and in particular, the fact that Rule 16 sets ocut only the minimum
standards and that judges have the authority to order such discovery in a particular case. Mr. Pauley, while arguing against a
rule change, nevertheless disagreed with that conclusion. He noted that if read literally, the 1974 Committee Note would
eliminate the necessity of any additional discovery amendments in Rule 16, including a proposed amendment to require the
government to disclose the names of its witnesses before trial. Judge Jensen observed that a trial court's order to the
government to produce what amounts to its work product in a major case would be unwarranted.

Ms. Klieman indicated that what the defense really wants is an indication from the government as to what information it will
be introducing at trial. Professor Saltzburg agreed, noting that under Rule 16, as written, there are clear differences between
various documents and materials and that the problem often arises where defense counsel do not clearly articulate just what
they want from the government.

Following additional brief discussion on whether any special action should be taken with regard to accepting formally the
subcommittee's report, Judge Jensen indicated that no action would be necessary on the report itself and that if there was
interest in amending Rule 16, a motion to do so would be in order. There was no such motion.

b. Prado Report Re Allocation of Costs of Discovery

The Reporter indicated that portions of the Report of the Judicial Conference of the United States on the Federal Defender
Program, i.e., the Prado Report had been referred to the Committee for its consideration. The Report recommended
consideration of amendments to the rules which would address the issue of assessing or allocating discovery costs between
the defense and government. Judge Crigler questioned whether any amendment was appropriate. Mr. Martin gave examples
of how the government currently provides defense access to photocopying machines for purposes of discovery. Following
additional brief discussion of the issue, a consensus emerged that the matter was more appropriately a question for statutory
amendments. Judge Marovich moved that no amendment be made to the criminal rules. Judge Crigler seconded the motion,
which carried by a vote of 10 to 1.

¢. Production of Witnesses' Names

The Reporter provided background information on a proposal to amend Rule 16 which would require the prosecution to
disclose to the defense seven days before trial, the names, addresses and statements of the witnesses it intended to call at trial.

(2) He noted that a proposal approved by the Advisory Committee at its Fall 1993 meeting in San Diego had been presented
to the Standing Committee at its January 1994 meeting in Tucson, Arizona. At that meeting, a representative from the Justice
Department, Mr. Nathan, urged the Committee to defer action on the amendment until the Department had had an
opportunity to work on a compromise provision with the Advisory Committee. Although the Standing Committee was in
general agreement with the intent of the amendment, it referred the proposal back to the Advisory Committee for further
consideration of any additional proposals from the Department of Justice. The Advisory Committee was also asked to address
possible concerns about whether the amendment would conflict with the Jencks Act. The Standing Committee took special
note of the fact that referring the matter back to the April 1994 meeting of the Advisory Committee would not delay the
process of seeking public comments.
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The Reporter indicated that in response to suggestions from members of the Standing Committee, he had made minor
changes to both the Rule and the Advisory Committee Note.

Ms. Jo Ann Harris, Assistant Attorney General, urged the Committee to defer any further action the proposed amendment
pending the development of hard data which would show whether any problems might exist with disclosing witness names.
She noted that the information driving the proposed amendment seems to be largely anecdotal and that proposed amendments
to the rules should not be based on anecdotes. She assured the Committee that the Department of Justice was working in good
faith toward obtaining "hard data” on this issue and developing internal guidelines but that there was concern among United
States Attorneys about codifying what they generally do -- provide open disclosure to the defense. Ms. Harris added that the
Department was willing to work toward a uniform policy of discovery and asked for time to conduct a thorough survey of
current practices. In response to a comments from Judge Jensen and Judge Smith that the comment period would not interfere
with the Department's proposed survey, Ms Harris noted that the results of the survey might affect even the initial draft sent
out for public comment.

Professor Saltzburg noted that the issue before the Committee was not new and that there is a real policy question at issue. He
added that the draft amendment provided more than adequate protection for government witnesses who were in danger. Mr.
Wilson noted that open file discovery was often inversely proportional to the strength of the government's case.

Judge Marovich indicated that a system of informal discovery practices often depended on the trial judge. He also cited his
experience in state courts, which often involve questions of witness safety and yet discovery is provided.

The Reporter commented on the history of the present amendment and that the Department of Justice had assured the
Committee several years earlier that it would consider internal policy changes to provide broader pretrial discovery and that
the Department had worked actively to stem any foomal amendments. He also indicated that the Department had assured the
Standing Committee that it would work in good faith to reach an accommodation on this particular amendment and that it had
not indicated that it would seek further delay in the amendment process.

Ms. Harris indicated that the Department was simply recommending that the Committee have the benefit of a formal survey
of United States Attorneys before moving forward with the amendment. She also noted that the present draft did not give
sufficient attention to the privacy interests of the witnesses.

Concerning specific comments on the proposed amendment, Ms. Harris and Mr. Pauley noted that there were problems with
the Jencks Act, which they believed was clearly at odds with the amendment. Mr. Pauley also stated that there might be
potential separation of powers issues.

Professor Saltzburg agreed with the view that the amendment is inconsistent with Jencks but that that argument is merely a
screen for not addressing the merits of the amendment. He also indicated that in his view there is no constitutional law issue
and that in enacting the Rules Enabling Act, including a supersession clause, Congress recognized that the courts have special
expertise in drafting proposed rules and that amendments might be necessary from time to time. The process of amending the
rules is special because it is not adversarial.

Judge Stotler indicated that the litigation battles over discovery are being fought today and that trial judges are capable of
applying any amendment to Rule 16.

Ms. Klieman moved that the proposed amendment be sent forward to the Standing Committee, as changed by the Reporter.
Mr., Martin seconded the motion.

Ms. Harris and Judge Dowd raised questions about including the witness's address in the amendment. Ms, Klieman
responded that in other discovery rules, in particular Rule 12.1 requires the defense to provide the names and addresses of its
witnesses to the government. Ms. Harris responded by noting that there is a difference in alibi witnesses and other witnesses
and that alibi witnesses are seldom encountered in federal cases. She added that if the defense counsel wishes to talk to the
government witness, the Department will always make arrangements for such interviews. Judge Marovich agreed that that
procedure seemed to be satisfactory. Professor Saltzburg indicated that he could accept deletion of the requirement to give
the witness' address. Judge Jensen indicated that removal of the references to addresses from the rule should not be
interpreted to frustrate the defense’s attempts to actually speak with the government witness.

Judge Dowd moved to amend the proposal by deleting references to a witness' address. Judge Marovich seconded the motion,
which carried by a vote of 8 to 1. Judge Jensen suggested that the Advisory Committee Note reflect the fact that the deletion
240
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of references to witnesses' addresses was not intended to frustrate the ability of the defense to attempt to speak with the
witness before trial.

Ms. Harris expressed concern that the proposed amendment is too narrow in stating the reasons which could be relied upon
by the prosecution to refuse to disclose information about a witness. She indicated that the list of reasons should include
recognition that witnesses often face hardships, intimidation, and economic or social disadvantage by agreeing to testify for
the government. Mr. Pauley indicated that excellent examples of intimidation have arisen in the civil rights cases where
witnesses have faced what amounts to a form of excommunication. He believed that on balance, in those cases the harm to
society would exceed the interests of the defense in discovering the witness' identity. Many witnesses are aware that most
cases will not go to trial, but will have been needlessly identified. Judge Davis indicated that he could support an amendment
to the rule to cover a separate class of witnesses who fear intimidation and that the trial court could review the government's
reasons for not disclosing those witnesses. The Reporter indicated that the Committee Note recognizes that other provisions
of Rule 16 might be invoked by the prosecution to protect its witnesses and those provisions might be relied upon to protect
witnesses not otherwise covered by the proposed amendment. There was no motion to further amend the Rule or the
Committee Note regarding the possibility of additional criteria for withholding disclosure.

Ms. Harris stated that the Department of Justice was concerned about the seven day period envisioned by the rule. She would
favor a shorter time frame. Mr. Pauley indicated that the seven-day provision was inconsistent with the three-day disclosure
provision in capital cases. Mr. Wilson urged the Committee to retain the seven-day provision and Judge Jensen noted that in
actual practice, 10 days is a typical time frame. Mr. Pauley responded that the proposal did not take into account long trials.
Professor Saltzburg stated that it would be important to keep the seven day provision because the defense needs to know
early in the trial who the government intends to call. There was no formal motion to change the time period envisioned in the
proposal.

Turning to the question of whether the rule envisioned an all or nothing approach to reciprocal discovery, Judge Davis moved
to amend the proposal to reflect the fact that the court has the discretion to limit the government's reciprocal discovery rights
if the government has filed an ex parte affidavit indicating its refusal to disclose information. Judge Dowd seconded the
motion. Following additional brief discussion on the motion, the Committee voted 5 to 3 to amend the proposal.

On the main motion, the Committee voted 9 to | to send the amendment to the Standing Committee for public comment.

d. Defense Disclosure to Government of Summary of Expert Testimony on Defendant's Mental Condition

Mr. Pauley indicated that the Department of Justice had proposed an amendment to Rule 16, which would require the defense
to disclose, upon a friggering request from the government, information about its expert witnesses who would testify on an
insanity defense. He noted that amendments to Rule 16, which were effective on December 1, 1993, provided for defense
discovery of a government's witness's expected testimony and qualifications. The proposed amendment, he explained, would
afford the government the limited right to initiate discovery where the defense has given notice under Rule 12.2 of an intent
to rely on the insanity defense. In offering the amendment, he indicated that the amendment would reduce surprise to the
government and possible delays in the trial.

Professor Saltzburg voiced agreement with the proposed amendment, and the Department of Justice's recognition that
reduction of surprise and delay were valid reasons for expanding federal criminal discovery. He also expressed hope that the
Department would not oppose attempts to expand defense discovery, in particular, the proposed amendment to provide the
defense with the names and statements of government witnesses before trial.

Mr. Pauley moved that Rule 16 be amended to incorporate the Department's suggested change. Professor Saltzburg seconded
the motion which carried by a unanimous vote.

3. Rule 26; Proposal to Permit Questioning by Jurors

The Reporter indicated that the Committee at its Fall 1993 meeting had deferred any action on a possible amendment to Rule
26 which would address the issue of questioning of witnesses by the jury. Following brief discussion, no action was taken on
the issue.
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Agenda F-19 (Summary)
Rules
March 1994

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE COMMITTEE

ON THE RULES OF PRACTICE AND PROCEDURE

The Committee on fthe Rules of Practice and Procedure

recomnmends that the Conference:

Reconsider its September 1993 position supporting in
principle the offer-of-judgment proposal contained in S.
585, the "Civil Justice Reform Act of 1993," and take no
position on the legislation at this time. . . . pp. 2-3

The remainder of the report is for information and the record.

o— we—
—

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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actual practices of the courts and changes to Rule 68, which are
discussed above. . The Advisory Committee is generally studying
protective orders and their use in the courts. FPinally, the
Advisory Committee is continuing its refinement of the "stylized”
civil rules, which materially clarify and make more understandable
thé present rules. It is also considering the best method of
circulating the draft for critical comment.

Criminal Rules:

The Advisory Copmittee on Criminal Rules recommended
publication of proposed amendments to Rule 16, which would provide
limited disclosure by the prosecution of the names, addresses, and
statements of witnesses at least seven days before trial. The
amendment also would provide reciprocal discovery by the defense.
The recommendation represented the culmination of many years of
consideration by the Advisory Committee. The Department of Justice
traditionally has opposed any liberalization in the disclosure of
this information prior to trial. The new Justice policymakers are
reviewing the proposal afresh to determine whether an accommodation
with the proponents of the rule amendment can be made.

With the concurrence of the chair of the Advisory Committee,
your Committee deferred consideration of whether to publish the
proposed amendments to Rule 16 until its summer meeting to allow
the Department of Justice an additional opportunity to seek an
accommodation with the proponents of the rule change. In addition,
your Committee was concerned with possible Jencks Act

inconsistencies and possible technical problems with the draft.

10
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. The six-month delay in the publication of the amendments will allow

time to comsider further refinements to the draft and to study the
Jencks Act issue, but it will not effectively delay the
implementation of any amendments.

Evidence Rules: ’

After completing its work on Rule 412, which required
immediate attention bécause of Congressional interest, the Advisory
Committee on Evidence Rules began its overall examination of the
Evidence Rules. The study is intended to identify rules that have
posed problems and require further study. No specific language for
rule changes was approved.

Respegtfully submiéted,

Alicemarie H. Stotler, Chair
George C. Pratt

Frank H. Eastexrbrook
William O. Bertelsman
Thomas S§. Ellis, IIX
William R. Wilson, Jr.
James A. Parker

E. Norman Veasey
Thomas E. Baker
Geoffrey C. Hazard, Jr.
Alan W. Perry

Alan C. Sundberg

Sol Schreiber

Philip B.Heymann
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of January 12-14, 1994
Tucson, Arizona

The winter meeting of the Judicial Conference Committee on Rules of Practice and Procedure
was held in Tucson, Arizona on Wednesday, Thursday, and Friday, January 12-14, 1994. The
following members were present:

Judge Alicemarie H. Stotler (chair)

Professor Thomas E. Baker

Judge William O. Bertelsman

Judge Frank H. Easterbrook

Judge Thomas S. Ellis, 111

Professor Geoffrey C. Hazard, Jr.

Irving B. Nathan, Esquire (for Deputy Attorney
General Philip Heymann)

Judge James A. Parker

Alan W, Perry, Esquire

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire

Chief Justice E. Norman Veasey

Judge William R. Wilson

Judge George C. Pratt was unable to reach the meeting because of transportation problems
caused by inclement weather.

At the invitation of the chair, former members Judge Robert E. Keeton and Profssor
Charles Alan Wright participated in the meeting.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the committee,
Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules Committee
Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules:
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter
Advisory Committee on Bankruptcy Rules:
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter
Advisory Committee on Civil Rules:
Judge Patrick E. Higginbotham, Chair
Dean Edward H. Cooper, Reporter
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the clerk” were also added in model local rule --.1. Judge Easterbrook added a provision that
additional copies of the papers must be mailed or delivered to the clerk before the end of the next
business day. The local rules were also clarified regarding service by elimination of model rule --.8
and including a provision in model rule --.6 that all applicable rules governing service must be
followed.

The committee then approved the proposed guidelines and model rules, as amended,
and voted to send them to the Court Administration and Case Management Committee and
the Automation and Technology Committee.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his memorandum
of December 9, 1993. (Agenda Item XI)

Fed R.Crim.P. 16

Judge Jensen reported that the advisory committee had approved a proposed amendment to
Fed.R.Crim.P. 16 requiring the government, on request of the defendant, to disclose the names,
addresses, and statements of witnesses at least seven days before trial. He noted that a similar
proposed rule change had been approved by the Supreme Court in 1974, but had been rejected by the
Congress as a result of vigorous opposition from the Department of Justice.

Judge Jensen stated that there was a natural tension between the need for a fair trial and the
need to protect government witnesses. The draft rule approved by the advisory committee presented
a good balance between these two principles. The rule provided a presumption of disclosure, but
allowed exceptions freely in the unreviewable discretion of the United States attorney where there
could be danger to witnesses or obstruction of justice.

He added that a series of changes had been made in the criminal rules over the years to require
disclosure of information before trial, all with the theme of eliminating surprise, including
Fed.R.Crim.P. 12.1 (notice of alibi), 12.2 (notice of insanity defense or expert testimony of
defendant's mental condition), and 12.3 (notice of'a defense based on police authority). He pointed
out that the changes had been promoted by the Department of Justice to prevent surprise to the
government at trial. He added that surprises occurring during a trial lead to interruptions in the
process in order to obtain additional information.

Judge Jensen noted that in the state courts there was a clear movement towards greater
disclosure. State systems generally provide for open disclosure, with exceptions made for security
reasons. In most federal prosecutions, too, open file discovery prevailed. So, as a practical matter,
disclosure of witnesses and other information already occurred in most cases.
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He explained that the 1974 rule proposal had contained a provision for protective orders. The
current rule, however, went much further to protect the government. It recognized the good faith
ofthe prosecutor and made the prosecutor's determination unreviewable. This would avoid collateral
litigation. It would also require reciprocal discovery, for the defendant must disclose witnesses when
the government must.

Judge Jensen stated that the advisory commitee had discussed a potential conflict between the
proposed rule and the Jencks Act. Nevertheless, the committee saw Jencks as just a timing issue.
Moreover, Congress always has the prerogative to reject the proposal, just as they did in 1974,

In summary, Judge Jensen concluded that the thrust of the rule was to prevent surprise at trial
and to strike a proper balance between competing considerations.

Professor Schlueter stated that the vote in the advisory committee to approve the amendments
to Rule 16 was overwhelming, at 9-1. The matter had been discussed by the committee at two
previous meetings and had been considered by a subcommittee consisting of Professor Saltzburg and
Judge Wilson. Action had been deferred by the committee expressly to allow Attorney General Reno
an opportunity to study and comment on the proposal. Yet, the Department of Justice returned to
the committee with a very hard position against any change.

Mr. Nathan stated that he had read in the advisory committee reports criticism of the
Department of Justice for being too partisan. This, he stated, was clearly not Attorney General
Reno's wish. He pointed out that the department wore two hats: (1) to work for the good of the
justice system, and (2) to prosecute criminal offenses. 1t had an obligation to protect the second
interest.

Mr. Nathan complimented Judge Jensen for a great job on the proposal, stating that the
current draft was far superior to the 1974 proposal. It was well balanced, but the Department still
had problems with it and would like to work with the committee to address these problems. He
requested that the proposed amendments be deferred for one more meeting and not be published in
their current form.

Mr. Nathan stated that the Department saw a direct conflict with the Jencks Act. The
proposal effectively would amend the Act by rule.

Mr. Nathan pointed out that the reason for the Department's delay in responding to the
committee's proposal was that it did not have an Assistant Attorney General for the Criminal Division.
The new Administration would like to take a fresh look, particularly at local disclosure practices in
the federal courts. The Department was sincere on the matter, wished to obtain additional
information, and wanted to reach an accommodation with the committee, if possible.
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He emphasized that if the committee and the Department were able to work out their
differences, the proposal would have much more credibility in the Congress since it would have
Department of Justice support. He concluded, though, that if the proposal as presently written were
to be published, the Department would have to oppose it. Moreover, publication would harden
positions.

Judge Wilson stated that he recognized that there was a danger to witnesses in some criminal
cases. But in white collar crimes, the idea of going to trial without pretrial disclosure of the names
of witnesses was ludicrous. He argued that the proposal of the Advisory Committee on Criminal
Rules was very modest and promoted fundamental fairness. He asserted that he was extremely
skeptical that the Department of Justice would change its position at the next meeting.

Chief Justice Veasey stated that he came from an open disclosure state and had found the
issue to be controversial only as to its inconsistency with the Jencks Act.

Several other members expressed their support for the proposed amendment on its merits, but -
were also concerned about the Jencks Act problem. Professor Wright pointed out that 28 U.S.C. §
2072(b) provided that the amended rule would supersede the Act in any event.

Judges Ellis and Easterbrook stated that they were troubled about the supersession clause in
the Rules Enabling Act and suggested that it might be unconstitutional. Judge Easterbrook added
that the advisory committee note was not completely candid. He suggested that the issue was
whether the committee should openly confront the Jencks Act problem and rely on the supersession
mechanism.

Judge Ellis moved to defer publication of the amendments to Fed.R.Crim.P. 16 until
the next meeting of the committee, subject to the Department of Justice's planned study of
current practices and problems.

The motion was approved without objection.

Internal Operating Procedures

Judge Jensen reported that the advisory committee had adopted two internal operating
procedures:

) In discussing proposals for rules amendments, the burden would be placed on the
reporter to provide a history of prior, similar proposals for consideration of the
members. Issues may be raised anew, but the members should be made aware of past
actions of the committee on similar suggestions.

(2)  The appropriate place for people to make oral presentations to the advisory
committee was at the scheduled public hearings, rather than at committee business
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meetings. Yet, if people are present at the meetings, they may be asked, in the
committee's discretion, to participate in discussions.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the advisory committee, as set forth in Judge
Mannes' memorandum of December 10, 1993. (Agenda Item VIII}

Professor Resnick reported that the advisory committee had no recommendations for action
by the standing committee. He pointed out that the advisory committee had deferred seeking
authority to publish additional rules amendments because it was sensitive to the perception that there
had been too many recent changes in the rules. He added that the committee was anticipating a busy
meeting in February 1994 and had an active subcommittee on technology. The subcommittee was
in the process of examining the state of technology in the courts and the legal profession and
exploring the need for future rules amendments to accommodate improvements in technology.

REPORT OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE

Dean Berger presented the report of the advisory committee, as set forth in Agenda Item [X.
She stated that the committee had no action matters for the standing committee.

Dean Berger commented that Congress was considering several rules amend-ments to deal
with sexual violence issues. The advisory committee had published a revised Evidence Rule 412 that
would address these issues comprehensively in both civil and criminal cases.

She stated that the advisory committee was concerned about restyling the Federal Rules of
Evidence because it would require lawyers to make adjustments. She added, however, that the
committee might have to revisit the issue.

Professor Wright noted that on pages 14 and 15 of the minutes of the advisory committee's
last meeting it was reported that a majority of the committee had been opposed to updating a
committee note in the absence of a revision to the pertinent rule. He stated that while the practice
had been followed many years ago, it was clearly undesirable to change a note without a specific rule
amendment. Changing the notes, he explained, was a form of changing the rule without action by the
Supreme Court and Congress.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE  AGENDA ITEM - 11
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JUDICIAL CONFERENCE OF THE UNITED STATES anuary 12-153, 1994
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
C
HAR JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
SECRETARY PAUL MANNES
BANKRUPTCY RULES
PATRICK E. HIGGINBOTHAM
CIVIL RULES
D. LOWELL JENSEN
CRIMINAL RULES
AALPH K. WINTER, JA.
EVIDENCE RULES
TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure :
FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT  Report on Proposed and Pending Rules of Criminal
Procedure

DATE: December 9, 1993

I.  INTRODUCTION.

At its meeting in October 1993, the Advisory Committee on the Rules of
Criminal Procedure acted upon proposed amendments to several Rules of Criminal
Procedure. The Committee also adopted two internal operating procedures for
reconsidering previously rejected amendments and for entertaining oral comments on
proposed amendments from members of the public. This report addresses those
proposals and recommendations to the Standing Committee. A copy of the minutes of
that meeting are attached along with a copy of the proposed rule amendments.

. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

Pursuant to action by the Standing Committee at its Summer 1993 meeting,
proposed amendments in the following rules have been published for public comment:
Rule 5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule
43. Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room;
Rule 57. Rules by District Courts; and finally Rule 59. Effective Date; Technical
Amendments. A bearing on these amendments has been set for April 4, 1994 in Los
Angeles; the deadline for comments is April 15, 1994,
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Advnsory Comnuttee on Cnmmal Rules 2
Report to Standing Committee
December 9, 1993

IH. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL
PROCEDURE.

" After years of debate, the Advisory Committee has approved a proposed

amendment to Rule 16 which requires the government, upon request by the defendant,

 to disclose the names, addresses, and statements of its witnesses at least seven days
before trial. As discussed in the minutes and the Committee Note accompanying the

- proposed amendment, in 1974 Congress rejected a similar amendment proposed by the
Supreme:Court after a vigorous protest from the Department of Justice. In the

- intervening years, similar amendments have been proposed, debated, and rejected by
‘the Adyisory Committee. The attached amendment was approved by an overwhelming
vote of the Committee members (9 to 1). The Committee believes that the amendment
is appropriate and that it strikes the appropriate balance between assuring witness safety
and the need for defense pretrial discovery. The Comnittee also. beheves that the
amendment will result in more efﬁment operatmn of crmm:al mﬁ'ls N

In summary, the proposed amendment to Rule 16 creates a presumptlon that the
defense is entitled to discovery of the government’s witnesses, their addresses and
their statements. The rule recognizes, however, that the govemment refuse to
disclose that information, in whole; % for in; part by filing ‘a noﬁ‘lrev;ewa‘ﬁ ¢, ex parte,
statement with the court statmg why it believes, under the facts of th%axﬂcular case,
that disclosing the mformauon will threaten the safety of a perso or 1isk the
obstruction of justice. The ariendinent’ also inchides a pr0v1§1od‘ fo‘ Cip
witness disclosure by the defense. RN

The Committee anticipates that some may argue that the amendment is at odds
with the Jencks Act, 18 U.S.C. § 3600 et seq., and therefore is in conflict with
Congress’ view that disclosure of a witness’ statements should not be dlsclosed prior to
that witness testifying at trial. . As pointed out in the Committee’s Note, over the years
Congress has approved a number of amendments expanding federal cnmmal discovery
-- including broadened pretrial dlscovery for the prosecutor. - The Cominittee believes
that the proposed amendment is in harniony with the ranonaie of the Jéncks Act. At
the same time, the Comumittee is sensitive to following the Rules Enahhng Act process
and reeogmzes that ultmlately, Congress can, accept or reject thewaméndmem

The Adwsery Commntee recommends that the Standmg Comnilttee approve the
publication of the proposed amendment for public comment. - =" "V

IV. REPORT ON PROPOSAL TO IMPLEMENT FACSIMILE GUIDELINES

The Advisory Committee also considered the Judicial Conference’s proposed
facsimile guidelines. The Committee concluded that no amendments to the Federal
Rules of Criminal Procedure were needed at this time because Criminal Rule 49(d)
incorporates by reference any such guidelines in the Civil Rules. Although the
Committee determined that no further action on the guidelines was needed at this time,
it did reach a consensus that the proposed guidelines should include authorization to-
restrict the hours during which facsimile transmissions xmght be received by the court,

e.g., regular business hours.
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Advisory Committee on Criminal Rules 3
Report to Standing Committee
December 9, 1993

V. CONSIDERATION OF INTERNAL OPERATING RULES.

In response to several carlier discussions, the Advisory Committee acted on the
recommendations of a subcommittee which had been tasked with considering two
issues, internal to committee operations: (1) Whether the Advisory Committee should
permit interested persons to appear and speak on proposed amendments and (2)
Whether any conditions should be imposed on reconsidering a proposed rule change
which has been rejected.

With regard to the first i issue, the Committee adopted the subcommitice’s
proposal that:

All suggestions and proposals are to be submitted in writing by interested
persons and oral testimony and statements are limited to public hearings
only, and not business meetings. This does not preclude Committee
members from asking questions of proponents or opponents who are
attending the business meeting.

With regard to the second issue, the Committee adopted the following
recommencation:

The reporter, in preparing copies and summaries of all written
suggestions or proposals, identify those that are similar to ones that have
been rejected and to the extent practicable, provide a summary of the
reasons for the rejection appearing in the Committee’s minutes.

The consensus of the Committee was that as part of its task of continously reviewing
the rules of criminal procedure, the same or similar proposal might be repeatedly

-offered over the course of several meetings or years and that changes in the law or

Committee composition might result in a proposal finally being adopted. Rather than
adopting a strict limit on resubmissions ot proposed amendments, the reporter is tasked
with providing a summary to the members indicating what, if any, reasons were given
for prior rejections.

Attachments:

Proposed Amendments to Rule 16
Minutes of the October 1993 Meeting
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Rule 16. Discovery and Inspection1
(a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.
(1) Information Subject to

bisclosure.

0 O Ul

A

1

Yy oy oy 0y Y U

1

¢

1

10
11
12
13
14
15
16
17

18

* Xk % % *

(F) NAMES, ADDRESSES AND
STATEMENTS OF WITNESSES. At the
defendant’s request in a non-
capital case, the government, no
late han seven da ore

trial, nust disclose to the

defendant, the names and addresses

of the witnesses the government

intends to call during its case in

"chief, together with any

statements of such witnesses as

defined in Rule 26.2(f). Such
disclosure need not be made if (i)

New matter is underlined and matter

, to be omitted is lined through.
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28

29
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31

32

33

34

35

36

37

38

FEDERAL RULES OF CRIMINAL PROCEDURE

the attorney for the government
. ha a_good faith belief that

pretrial disclosure of some or all

of this information will threaten

the safety of a person or lead to
an _obstruction of Fjustice, and
(ii) submits to the court, ex

parte and under seal, an

unreviewable statement setting

forth the names of the witnesses

and the reasons why the government
believes that the information
cannot safely be disclosed.

* % % % %
(2) Information Not Subject to
Disclosure. Except as provided in

paragraphs (A)r (B)! .(D)t and (E}.'-J—

and (F) of subdivision (a)(1), this:

rule does not authorize the discovery

of inspection of reports, memoranda,
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41
42
43
44
45
46
47
48
49
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51
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

. or other internal government

documents made by the attorney for

the government or other government

e T
(ol v b PR

agents in connection with the
investigation or prosecution of the
case.
* %k % % k%
(b} THE DEFENDANT’S DISCLOSURE OF
EVIDENCE.
(1) Information Subject to

Disclosure.

* % % % %

(D) _ NAMES, = ADDRESSES, __AND
defendant requests disclosure under
subdivision (g){i}fﬁ) of this ‘rule,

defendant, at : est of e

govermment, must disclose to the

government prior to trial the names,
255



4 FEDERAL RULES OF CRIMINAL PROCEDURE

59 addresses, and _ statements of
60 witnesses -- as defined in Rule
61 6. ~=— the defen . intends to
62 call during its case in chief. The
63 - government may not make such a
64 request if it has filed an ex parte
65 statement under subdivision
66 (a(1)(F).

67 * % * % *

COMMITTEE NOTE

No subject has engendered more
controversy in the Rules Enabling Act process
over many years than discovery. 1In 1974, the
Supreme Court approved an amendment to Rule
16 that would have. provided ©pretrial
disclosure to a defendant of the names of
government witnesses, - subject to the
government’s right to seek a protective
order. Congress, however, refused to approve
the rule in the face of vigorous opposition
by the Department of  Justice. In recent
years, a number of proposals have been nade
to the Advisory Committee to reconsider the
rule approved by the Supreme Court. The
opposition of the Department of Justice has
remained constant, however, as it has argued
that the threats of harm to witnesses and
obstruction of Jjustice have increased over
the vyears :along .with. the increase in
narcotics of fenses, continuing criminal
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- FEDERAL RULES OF CRIMINAL PROCEDURE 5

enterprises, and other crlmes committed by
criminal organizations.

The Committee has recognized that
government witnesses often come forward to
testlfy at - rlskm,to thelr personal safety,
privacy, and economic ‘%L being. The
Committee recognized, at the same time, that
the great majority of cases do not involve
any such risks to witnesses.

The Comm1ttee shares the concern for
safety of w1tnesses and third persons and the’
danger of obstruction of justice. But it is
also concerned with the practical hardships
defendants face in attempting to prepare for
trial w1thout adequate discovery, as well as
the burden placed on court resources and on
jurors by' unnecessary trial ‘delay.. The
Federal Rules of Crlmlnal Procedure recognlze
the’ 1mpertance of . dlscovery in situations in
which the government might be unfalrly
surprlsed or dlsadvantaged without it. In
several ' amendments .~- approved by Congress
since 1itsi rejectlon of the proposed 1974
amendment to Rule 16 regardlng discldsure of
w1tnesses #.-— "the rules now prov de for
defense dn.'sclosure of certain 1nfomnatlon.
See, e.g., Rule- 12. 1 'Notice of Alibi; Rule
12.2, Notlce of Insanlty Defense orI Expert
Testlmony of Defendant‘*s Mental Co dition;
and Rule 12.3, Notice of Defense Basked Upon
Public Auﬁhorlty. - .The: g:ommlttee 'hotles also
that ‘poth; Congress and, ithe Executiye| Branch
have recognlzed “for * years the va“lue of
liberal ipretrmal dlscovery “ﬁor defenﬂants in

miltary . crlm:mal prosecutions.  “See D.
Schlueter, o rtary (Criminal Justice:
Practz.cé and bProcedure § 10(4)(A) (3d ed.

1 92](dlSCUSSlpg L au omatlc o pros cutlon
d;.sclosdre of’ i@ovexnment w:.tnesses " and

Sag
PRNGEN
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6 | ?EBERAL RULES OF CRIMINAL PROCEDURE

statements). * Similarly, pretrial disclosure
of witnesses 1is provided for in most State
criminal justice systems where the caseload
and the, number of witnesses is much greater
than that in the federal system.’

The arguments agalnst s.unllar dlscovery,

for defendants 1n federal crlmlnal trials
seem unpersua51ve and 1gnore the fact that

the defendant is™’ presumed innocent and.

therefore jis presumptlvely as much in need of
1nformatlon to ayo:Ld s‘u,r ) 1se‘ as is the
government. ° 4The% fact that the government

3f prpving |a11 elements of

bears the bufrden’
the charged pffen f;.beyond a reaSonable ‘doubt

is not a compelﬂ;lng reason f.or denying' a

defendant adequatéﬁtmeen, of respondlng to
government Y evid

enhanced ' '
Comm1ttee bellevé?s*‘
surprlse to .’the ;
courts' and;“%»uro '
cases and ffﬂ:}at ‘tlig?";

falrer and

*‘** ﬂ"ef,ense‘ ) the

'fednced in many
Se ioases w:Lll be

tt R |2 regards | the

%‘Lé fsonable step

The " ‘f@; \'g
amendmént ‘g.:
forward anﬁ’ Eas a g

H

monltoned

3

m‘t;‘ :Ls noteworthy

T

government" ;
as todange; oughy 4

AN RN 3O YRR |
"hard'!‘fevmfenq ‘Ho' prove e adtual exlstence

of danger., is6% ‘judges will
not be " in |

§ ‘e” ‘I@n‘ than the
govemﬁent i t nt

w‘ztnesse .5y And TBERAYAY.

as to. tﬁe ﬂfl.;ﬂ ncy
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- FEDERAL RULES OF CRIMINAL PROCEDURE 7

in every case of an ex parte submission under
seal would result in an unacceptable drain on
judicial resources. i

Subdivision (a)(1)(P). The Comnmittee
considered several approaches to discovery of
witness names. and ‘Statementd:’ In the end, it
adopted a middle ground . between complete
disclosure and the existing Rule 16. The
amendment requires the government to provide
pretrial disclosure of names and addresses of
witnesses and their statements unless the
attorney er the government submits, ex parte
and under seal, to the trial court written
reasons, based upon the facts relating to the
individual case, why some or all of this
1nformat10n cannot : safely be disclosed. The
amendment - adopts an approach of presumptlve
disclosure that .is already ~used in a
slgnlflcant Jhumber of United States Attorneys
offices. Whlle the amendment recognizes the
importance. of dlscovery in all .cases, it
protects w1tnesses and 1nformat10n when the
government has a ‘good faith basis :for
belieyving that dlsclosure will pose a. threat
to. the safety of. +@ person or lead to, an
obstructlon of just;ce.

The provision that the government
provide -the names,  addresses, and statements
no later than seven days before-trial should
eliminate some concern' about the safety of
witnesses . and somé - fears about ' possible
obstruction of Jjustice. The seven-day
prov151on extends only to noncapital cases:;
currently, the government is required in such
cases to dlsclose the names of its w1tnesses
at  least three days before trial. The
Committee belleves that: the difference in the
timing: requlrements is justlfled in light of.
the fact. that any danger to witnesses wéuldx
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8 . FEDERAL: RULES OF CRIMINAL PROCEDURE
be greater in capltal cases.
The amendment prov1des : that the

government's ex parte subm1351on of reasons
for not d1501051ng the: requestedflnformatlon

will not be reviewed, either By the trial or

the appellate COurt ©' - The ' Committee
considered, but rejected, a mechanism for
post-trial review of* "the government’s

statement. It:was concerned that such ex
parte- statements could becomé aisub]ect of
collateral 11t1gat10n 1n every caee in which
they are.made. "'While- 1t i true that under
the rile: the government 'couldf reéfuse to

disclose+ ‘a ° w1tness' name,a'address,i and-

statenents . even’ though ,1t lacksh. sufflclent
evidence- for dolnq so inan 1ndlv1dua} case,’

the Committee ' found no: reason“ﬁoﬁassume ‘that

bad faith on theipart of ﬁﬁe prosécu%dr would
occur.i O T

that it-would reguirewé,
judicial i ‘resources €0

permlé post -trial

rev1ew?*of all””éubm1,91onsﬂ gaf “Thus'< tne:

amendment pr&y ge

gove:nment SubmlssaonsﬁL{?
worse ioff' 'undet” the ‘aniended

£ qddireVLew " of
defenidant mly He
“ul@ than nder

the current version of»RuL%ﬁiG . ibéEause the-

current version of Rule 16 allows the
government to«*keep secret tﬁe 1nformat10n
covered by’ th"amended e whHether: or not Lt
has a good f:lfahr gi r'd Lng’ so', ﬁ
. DN !:.A cl
Perhaps‘the mdét crlmlcal aspect of | the
amendment . is '«the ~*réqﬁikement fthat .the
government 1$ ’re ulredﬁﬁto dmsclose' ‘the
statements - oﬁg 1ts; w1tné§sesw before ° ‘trials,
unlessiit’filés a Statement ihdicating whﬁ‘mt
‘cannot do som_ “ f S a_ey.tge amendment
appears ‘to. cﬁe ntia »ponfllct 'with
the Jencks Act I§~'¥ 3560 { whiéh - on
reguires: - thel ! fit % dlscloée
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FEDERAL RULES OF CRIMINAL PROCEDURE 9

witnesses’ statements at trial, after they
have testified. But in fact the amendment is
entirely consistent with the Jencks Act which
recognizes the value of discovery. It is
also consistent with other amendments to
other Federal Rules of Criminal Procedure,
approved by Congress, which”extend the spirit
of the Jencks Act to defense discovery of
statements at some pretrial proceedings. See,
e.g., 26.2(g) and pretrial discovery of
expert witness testimony. In proposing the
amendment to Rule 16 the Committee was fully
cognizant o©of the respective roles of the
Judicial, Legislative, and Executive branches
in amending the rules of procedure and
believed it appropriate to offer this
important change in conformity with the Rules
Enabling Act. 28 U.S.C. §% 2072 and 2075.

It should also be noted that the
amendment does not preclude either the
defendant or the government from seeking
protective or modifying orders from the court
under subdivision (d) of this rule.

Subdivision (b){(1)(D). The amendnent,
which provides for reciprocal discovery of
defense witness nanmes, addresses, and
statements, is triggered by full compliance
with a defense request made under subdivision
(a)(L)(F). If the government withholds any
information regquested under that provision,
it may not take advantage of the reciprocal
discovery provision. The amendment provides
no specific deadline for defense disclosure,
as long as it takes ‘place before trial
starts.
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
October 11 & 12, 1993

San Diego, California

The Advisory Committee on the Federal Rules of Criminal Procedure met in San Diego, California on October
11 and 12, 1993. These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Jensen, Chair of the Committee, called the meeting to order at 9:00 a.m. on Monday, October 11, 1993 at
the Le Meridian Hotel in San Diego, California. The following persons were present for all or a part of the
Committee's meeting.

Hon. D. Lowell Jensen, Chair

Hon. B. Waugh Crigler

Hon. Sam A. Crow

Hon. W. Eugene Davis

Hon. Wm. Terrell Hodges

Hon. George M. Marovich

Prof. Stephen A. Saltzburg

Mr. John Doar, Esq.

Mr. Tom Karas, Esq.

Ms. Rikki J. Klieman, Fsq.

Mr. Edward Marek, Fsq.
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recommendation should be drafted as a bylaw of the Advisory Committee.

Thereafter, Mr. Pauley moved to forward the recommendation and action to the Standing Committee. Judge
Crigler seconded the motion which carried by a unanimous vote.

Judge Crow presented the subcommittee's recommendation regarding the possibility of reviving proposed
amendments which have been previously rejected by the Committee. He noted that the problem had not been
encountered enough to make any judgment as to whether repeated proposals are purposeful or merely
coincidental. He also noted that the subcommittee questioned whether it would be advisable to place restrictions
on repeated proposals. The subcommittee, he stated, had decided to propose the following recommendation:
The Advisory Committee adopt the subcommittee’s recommendation that the reporter in preparing copies and
summiaries of all written suggestions or proposals identify those that are similar to ones that have been rejected
and, to the extent practicable, provide a summary of the reasons for the rejection appearing in the Committee's
minutes.

Judge Crow moved that the recommendation be adopted. Professor Saltzburg seconded the motion.

In the discussion that followed the motion, Crigler expressed concemn about reconsideration of rejected
amendments and Mr. Marek raised the question of what would constitute "rejection” of a particular proposal.
Judge Marovich expressed the view that the Committee should keep it simple, e.g., the Committee would
normally not be amenable to continued discussion about a proposal which had been rejected. He also noted that
the Committee procedures should not be tuned too finely.

The Committee ultimately voted unanimously in support of the motion. Professor Saltzburg moved that the

recommendation be forwarded to the Standing Committee and Mr. Marek seconded the motion. The motion
carried by a unanimous vote.

IV. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION
A. Rules Approved by the Supreme Court
and Pending Before Congress

The Reporter indicated that amendments to the following rules had been approved by the Supreme Court and
had been forwarded to Congress:

Rule 12.1 (discovery of statements)
Rule 16(a) (discovery of experts)
Rule 26.2 (production of statements)
Rule 26.3 (mistrial)

Rule 32(f) (production of statements)

263
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Rule 32.1 (production of statements)
Rule 40 (commitment to another district)
Rule 41 (search and seizure)
Rule 46 (production of statements)
Rule 8, Rules Governing Section 2255 Proceedings
Technical Amendments (use of term "magistrate judge") throughout the Rules
Barring any action by Congress, these amendments will go into effect on December 1, 1993.
B. Rules Approved by the Judicial Conference
and Being Forwarded to the Supreme Court
The Reporter informed the Committee that amendments to Rules 16{(a)(1)(A)(statements or organizational
defendants), 29(b)(delayed ruling on judgment of acquittal), 32(sentence and judgment), and 40(d)(conditional
release of probationer) were approved by the Standing Committee at its June 1993 meeting and that the Judicial

Conference had also approved the amendments. They will be transmitted to the Supreme Court in the near
future.

C. Rules Approved by the Standing Committee

for Public Comment
The Reporter also informed the Commiittee that the Standing Committee in June 1993 approved for publication
and comment amendments to the following rules: Rule 5 (exemption for persons arrested for unlawful flight to
avoid prosecution), Rule 10 (in absentia arraignments), Rule 43 (in absentia pretrial sessions; in absentia
sentencing); and Rule 53 (cameras in the courtroom). The deadline for public comments is April 15, 1994.
The Reporter indicated that the Litigation Section of the American Bar Association had requested extra time to
comment on the proposed amendments, in particular Rule 53. Following a brief discussion during which it was

noted that the deadline of April 15 would provide the opportunity to review any public comments at the
Committee's Spring meeting. No action was taken on the letter.

D. Other Criminal Procedure Rules Under
Consideration by the Committee

1. Rule 6, Secrecy Provisions of Rule re Reporting Requirements,
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The Reporter informed the Committee that Mr. David Cook of the Administrative Office had raised the issue of
whether Rule 6 would be violated if all indictments, sealed and unsealed, were reported to the Administrative
Office. Mr. Rabiej provided some background information on the request. Both Mr. Marek and Mr. Pauley
expressed concern over the possible release of any information concerning sealed indictments. Mr. Pauley noted
that reporting sealed indictments could be especially problematic where the public was aware that a grand jury
was meeting on a big case.

Judge Crow questioned whether the Committee should even be considering the issue. His concern was echoed
by Judge Jensen who noted that the Committee should not render advisory opinions on rule interpretations. Judge
Marovich moved that the Committee decline to act on the issue and Mr. Doar seconded the motion, which
carried by a unanimous vote.

2. Rule 16, Disclosure of Witness Names.

Judge Jensen provided a brief overview of a proposal before the Committee to amend Rule 16 to require the
government to disclose the identity and statements of its witnesses before trial. He noted that the proposal, which
had been presented by Professor Saltzburg and Mr. Wilson at the April 1993 meeting, had been deferred at the
request of Attorney General Janet Reno who had requested time to study the issue. On August 4, 1993, Attorney
General Reno wrote to then chair, Judge Hodges, indicating her opposition to any effort to amend Rule 16 to
require such disclosure. In support of her position she attached a detailed memo prepared by Mr. Pauley; that
memo critiqued a draft amendment prepared by Professor Saltzburg and Mr. Wilson. Judge Jensen noted that
the Reporter had prepared an alternate draft.

Mr. Wilson offered brief comments on each of the two drafts and observed that the Department of Justice will
apparently not change its views on discovery.

Addressing the draft that he had prepared, Professor Saltzburg noted that the Committee had spent a long time
on this issue and that the proposed amendment was an important one. After summarizing the thrust of his draft,
Professor Saltzburg noted the long-standing opposition by the Department of Justice and that they were candid
enough to reject any suggested changes. He observed, however, that there is no real dispute that discovery
encourages efficient trials. The Department recognizes that point, he noted, because it had itself successfully
proposed amendments to rules which benefit the prosecution. Professor Saltzburg also observed that the system
is more complicated and that this amendment would be a first important step toward making criminal trials more
effective. He noted that the draft presented a balance between protecting witnesses and the defendant's right to
prepare for trial.

Professor Saltzburg moved that the Committee approve the substance of his draft which would require the
government to disclose to the defense seven days before trial the names and statements of its witnesses. Excluded
from his motion was any reference to disclosure of co-conspirator statements. Mr. Karas seconded the motion.

In the lengthy discussion which followed Mr. Pauley provided an in-depth analysis of why the motion should be
defeated. He agreed that the Department has agreed to a number of amendments in the past but that it felt very
uncomfortable with the proposed amendment. This amendment, he said, was unacceptable to the Department
and indicated that it would exert all of its energy at every stage of the rule making process to defeat the
amendment. He added that the amendment potentially infringes on the Rules Enabling Act because Congress has
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already spoken on the issue in the Jencks Act. The Committee, he stated, should therefore defer to Congress and
avoid the appearance of an end run. If the proponents have enough political clout, they should seek an
amendment through Congressional action. Mr. Pauley also took exception to any suggestion that trials are
currently unfair. The Department also wants fair and efficient trials but that the current state of affairs does not
present any problems worthy of an amendment. He indicated the fear that the amendment would dampen the
willingness of witnesses to come forward and testify. In that regard he observed that the amendment would
needlessly invade the privacy interests of the witnesses. Finally, he noted a number of technical problems with the
draft, which he had explained in more detail in the memo accompanying Attorney General Reno's letter.

The Reporter briefly introduced an alternative draft noting that the draft contained no reference to production of
the government witness statements and no specific procedure for government counsel declining to disclose the
evidence. He noted that his draft provided that counsel could use Rule 16(d) to obtain protective orders. That
draft did not include any procedure for post-trial review of a decision to not disclose the witnesses.

Mr. Pauley responded by noting that the Department was even more opposed to the Reporter's draft and that it
was definitely not a compromise.

Judge Marovich expressed concern about the tone of the Department of Justice's memo and that the Committee
would probably lose the battle in Congress. In very strong language, he expressed concemn about suggestions that
the judiciary would not be able to fairly determine whether a witness' name should be disclosed. He noted that
eventually the government would have to disclose its witnesses and that if the Department has good faith reasons
for not disclosing the witnesses before trial, they should be able to request an exception to the general rule of
disclosure. Judge Marovich added that he is familiar with state discovery practices and that there is no real
danger to government witnesses. He also observed that early disclosure does have a positive impact on trials.

Mr. Marek expressed the view that the Saltzburg/Wilson proposal was a compromise. The key, he said, would
be that the Committee Note provide guidance on what constitutes "good faith” on the part of the prosecutor in
not disclosing a name. He also noted that the Reporter's draft was less satisfactory because it did not make
provision for disclosure of witness statements. He noted that the proper avenue for amending Rule 16 is through
the Rules Enabling Act, and not going directly to Congress. Reading from pertinent provisions in the Committee
Note accompanying a similar amendment forwarded to Congress in 1974, Mr. Marek noted the importance of
pretrial discovery. He also reminded the Committee that the Department of Justice had sought amendments
broadening government discovery in Rules 12.1 and 12.3.

Mr. Pauley responded briefly by observing that judges do have concerns about witness safety who can decide
whether a sufficient showing has been made by the prosecutor, who is often in a better position to assess witness
safety.

Addressing the issue of witness safety, Judge Davis commented that the issue cannot be ignored and that it is not
always easy for the prosecution to articulate good cause. But the increase in the case load means that discovery
will become more important. He expressed approval of the Reporter's draft amendment and the possibility of a
reciprocity provision for the government. Finally, he suggested that the prosecutor's reasons for not disclosing a
witness should be unreviewable. ‘

Ms. Klieman noted that she has represented both the government and the defense and that she is not necessarily
biased in favor of defendants. She stated that the danger factor is real, not only to the witness but also to the
family. But the government has options available for protecting witnesses. Ms. Klieman expressed agreement with
Judge Marovich's views on discovery in state practice and added that it would be false to assume that there are
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more dangers to persons in the federal system. The danger is no different and the Saltzburg/Wilson proposal
accounts for that. She noted that the participants should count on good faith of the prosecutor. Drawing on the
fact that she has worked on both sides, she could not think of a case where discovery did not promote efficiency.
She also indicated that the Reporter's draft fell short of the needed reform. The defendant needs the witness'
statements before trial. Finally, she indicated support for inclusion of a reciprocity provision.

Mr. Wilson recounted a case in which a client was innocent and there was clearly no danger to the government
witnesses. He noted that the issue of potential danger to witnesses is a very small part of the federal criminal
system.

Mr. Doar noted his general reluctance to change the rule and that he did not agree with Judge Marovich's view
that judges are better able to decide whether a witness is in danger. Finally, he questioned the need for a
provision for post-trial review of the prosecutor's reasons for not disclosing a witniess' name.

Professor Saltzburg responded that it would probably not be necessary to include such a provision and that his
proposal was intended to include checks and balances on both sides. He added that the proposal should include
a provision which recognizes the possible danger to third persons.

Judge Crow disagreed with the view that the attorneys should not be trusted. He agreed that the amendment
should require disclosure of names and addresses but was not sure that it should extend to disclosure of
statements. He also expressed approval of a reciprocity provision and favored deletion of a post-trial review
procedure.

Judge Crigler indicated that he had mixed views on the Saltzburg/Wilson proposal. He did not believe that the
Reporter's draft went far enough but was concerned about possible post-trial litigation conceming the
prosecutor's decision not to disclose a witness' name. While he agreed with Judge Crow's views about trusting
counsel to do the right thing, he was concerned about starting a debate with Congress on criminal discovery.

Judge Marovich stated that there will be no confrontation with Congress unless the Department of Justice wants
it. He agreed with those who are opposed to including a post-trial review provision. The real deterrent to abuse
of the option of not disclosing a witness is the fact that prosecutors want to maintain credibility.

Professor Saltzburg withdrew his earlier motion and made a substitute motion, with the consent of Mr. Wilson,
that the Commiittee approve in principle an amendment which would require the prosecutor to disclose a witness'
name, address, and statement but would not include a provision for post-trial review of the prosecutor's decision
not to disclose. He suggested that the Committee wait on the issue of reciprocity.

Mr. Pauley expressed concern for the timing requirements, noting that in capital cases the prosecution need not
disclose a witness' name until three days before trial.

The Committee voted 8 to 2 in favor of Professor Saltzburg's motion.

Following a brief adjournment, Professor Saltzburg presented a draft amendment to the Committee which
covered the key points raised in the earlier discussion. Mr. Pauley again urged the Committee to shorten the time
for disclosure to three days before trial. Following additional drafting and style suggestions, the Committee voted

9 to | to approve the draft amendment and forward it to the Standing Committee for approval and publication.

In later discussion concerning issues to be included in the accompanying Committee Note, it was suggested that
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the Committee Note make clear that nothing in the amendment is intended to change the protective order
provision in Rule 16(d). Mr Pauley also suggested that the Note include a reference to the fact that witnesses
often testify at the risk of not only physical injury but also at the risk of economic reprisal.

3. Rule 16, Disclosure to Defense of Information Relevant to Sentencing.

The Reporter informed the Committee that pending amendments to the Commentary for § 6B1.2 (Policy
Statement on Standards for the Acceptance of Plea Agreements) recommend that before the defendant enters a
guilty plea, the government should first disclose sentencing information which is relevant to the guidelines. He
indicated that although the Sentencing Commission did not intend to confer any substantive rights on the
defendant through the changed policy statement, the change is apparently intended to encourage plea negotiations
that realistically reflect probable outcomes. Mr. Pauley urged the Committee to reject any proposed amendments
to the Rules concerning disclosure of sentencing evidence. He noted that the issue had been raised three years
earlier and that the Department of Justice had also opposed it then. The Department was concerned that
enormous amounts of litigation would be generated through a requirement to disclose sentencing evidence. Noting
that the defense receives such information under current practice, he also expressed concern that the plea
bargaining system would break down.

The Committee took no action on the issue.

4. Rule 16, Proposal to Require Government to Identify Materials Relevant to Defendant.

Mr. Marek recommended that the Committee consider Judge Donald E. O'Brien’s proposal to amend Rule 16.
The gist of the proposal is that Rule 16 be amended to require the government to provide an index, guide or
some other device to assist defense counsel in sorting through and identifying documents or information relevant
to the case. He noted that Judge O'Brien is a member of the Judicial Conference's budget committee and that he
is very concerned about costs associated with pretrial discovery.

Judge Hodges provided background information on a proposal by Judge Donald E. O'Brien first presented to the
Committee at its Fall 1992 meeting in Seattle. The proposal was inspired, at least in part, by accounts of young
court-appointed lawyers being presented with a room full of documents. From a cost-efficiency standpoint, Judge
O'Brien believed that the time and expense of going through massive documents only to find little or no relevant
evidence was not justifiable. At the Committee's Fall 1992 meeting, Mr. Doar moved to adopt the proposal. But
it failed for lack of a second.

Judge O'Brien, and several others supporting his proposal (Professor Ehrhardt, Judge William Young, and
Magistrate Judge John Jarvey) made an oral presentation at the Committee's Spring 1993 meeting in Washington,
D.C. urging the Committee to reconsider its position. Although no action was taken on the renewed proposal,
Judge Hodges indicated to Judge O'Brien that the matter would be added to the Committee's Fall 1993 meeting
agenda. In the meantime, Attorney General Reno had addressed the proposal in her letter on Rule 16 (which the
Committee discussed in conjunction with proposed amendments re disclosure of government witnesses).

Judge Crigler indicated that any work product objections that the government might have would be waived when
defense counsel was shown the government storage area and that under the civil rules there is no specific
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authority to require production of any sort of a "roadmap" for locating the pertinent documents.

In an extensive discussion of the issue, Mr. Pauley opposed the proposal. He noted that there was ambiguity in
the proposal and that the Attorney General had provided the Committee with a number of compelling reasons
why the proposal was inappropriate and that the defense should not count on an organizational index. Mr. Doar
indicated that presenting a chronological list of pertinent documents would be helpful.

Judge Jensen indicated that the matter would be deferred until the Committee’s Spring 1994 meeting and
appointed a subcommittee (Ms. Klieman, Chair, Judge Davis, Judge Marovich, and Mr. Pauley) to study the
proposal more fully.

5. Rule 40, Treating FAX Copies as Certified.

The Committee considered a proposal filed by Magistrate Judge Wade Hampton that the rules be amended to
provide that faxed certified documents of indictments, arrest warrants, or other instruments be considered as
"certified.” Following a brief discussion of the proposal, Judge Crigler noted that the proposal seemed to be
adequately covered in the rules and moved that the Commiittee reject the proposal. Mr. Marek seconded the
motion which carried by a unanimous vote.

6. Rule 41, Proposed Deletion of Requirement that Warrant be Issued by Authority Within District.

The Committee considered a proposal filed by Mr. J.C. Whitaker, a federal law enforcement employee, who
recommended that Rule 41 be amended to delete the territorial limitations. He noted in his letter that such
limitations create hardships for law enforcement officers who must now obtain a search warrant from an authority
in district where the property is located, or will be located. The Reporter informed the Committee that the
territorial limitation issue had been considered by the Committee when it amended Rule 41 several years ago to
cover property moving into, or out of, a district.

The proposal failed for lack of a motion.

7. Rules Governing Section 2254 Cases; Proposed Legislation Affecting Rules.
Mr. Rabiej informed the Committee that Congress was considering amendments to Sections 2242 and 2254 and

that depending on the final draft, there could be direct impact on the Rules Governing Section 2254 cases. He
added that he would keep the Committee apprised of any further developments.

E. Rules and Projects Pending Before Standing

Committee and Judicial Conference
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Agenda F-19 (Summary)
Rules
September 1993

SUMMARY OF THE
REPORT OF THE JUDICIAY. CONFERENCE COMMITTEE

ON THE RULES OF PRACTICE AND PROCEDURE

The Committee on the Rules of Practice and Procedure
recommends that the Conference:

1.

5‘

Approve the proposed amendments to Rules 1, 3, 5, 5.1, 9,
13, 21, 25, 26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and
48 of the Federal Rules of Appellate Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmitted to Congress pursuant to law.......pp. 2-5

Approve the proposed amendments to Rules 8002 and 8006 of
the Federal Rules of Bankruptcy Procedure and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law....cceveee..pe 6

Approve the proposed amendments to Rules 16, 29, 32, and
40 of the Federal Rules of Criminal Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmit to Congress pursuant to law..........pp. 6-9

Approve the proposed amendments to Rule 412 of the
Federal Rules of Evidence and transmit the proposal to
the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and
transmitted to Congress pursuant to law.........pp. 10-11

Not approve the adoption of proposed Guidelines for
Filing by Facsimile in their present form.......pp. 13-14

The remainder of the report is for information and the record.

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

NOTICE

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.

——
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III. Amendments to the Federal Rules of Bankruptcy Procedure.

The Advisory Committee on Bankruptcy Rules submitted proposed
amendments to Bankruptcy Rules 8002 and 8006 together with
Committee Notes explaining their purpose and intent. Thé'proposed
amendments wéré‘circulated ﬁo the bench andﬂbar‘fér”comment in
December 1992. The scheduled'pubiic hearing onythé amendménts was
canceled because no one requested to testify.

Thé proposed amendments to Rules 8002 and 8006, along with
conforming changes to the Appellate and Civil Rules, are intended
to designate a single event that initiates tolling periéds in the
Appellate, Bankruptcy, and Civil Rules for certain post-trial
motions. Your Committee voted to make several stylistic changés to
the proposed amendments. An excerpt from the Advisory Committee
report and the proposed amendments, as amended, are set forth in

Appendix B.

Recommendation: That the Judicial Conference approve the
proposed amendments to Bankruptcy Rules 8002 and 8006 and
transmit them to the Supreme Court for its consideration with
a recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

III. Amendments to the Federal Rules of Criminal Procedure.

The Advisory Committee on Criminal Rules submitted to your
Committee proposed amendments to Criminal Rules 16, 29, 32, and 40
together with Committee Notes explaining their purpose and intent.
The proposed amendments were circulated for public comment in late
December 1992 on an expedited four-month timetable to coincide with

the timetable for amendments to Evidence Rule 412. A public
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hearing on the proposed amendments was held in Washington, D.C. on
April 22, 1993.

The Advisory Committee received a substantial number of
comments on the - proposed . amendments to Criminal - Rule - 32,
particularly from probation officers who were concerned about the
time deadlines imposed on the completion of presentence reports. In
light of these concerns, the Advisory Committee eliminated the
reference to -the specific time &ét for the completion of a
presentence report and substituted the existing provision, which
requires the report to be completed before the sentence is imposed
"without unreasonable delay." Specific time periods regulating
other stages of the sentencing process, however, were retained in
the proposed amendments. The Advisory Committee also retained the
proposed amendment’s presumption that a probation officer’s
sentencing recommendation be disclosed to the parties, despite the
recommendation of the Committee on Criminal Law to retain the
current rule’s presumption against disclosure.

The Advisory Committee made several other changes to the
original draft regarding the responsibilities and authority of
probation officers during the sentencing process. Among other
things, the changes would provide defendant’s counsel with a
reasonable opportunity, instead of an entitlement, to attend any
interview with a probation officer, and they would authorize a
probation officer to arrange, rather than to require, meetings with
defendant’s counsel. In addition, your Committee made stylistic

changes to the proposed amendments.
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Your Committee agreed with the Advisory Committee’s conclusion
that a victim allocution provision in Rule 32 was unnecessary
- because a court now has the discretion to permit a victim to speak
at sentencing. Mandating victim 'allocution might lead to greater
victim frustration because of the sentencing guidelines
restrictions, which limit the impact of a victim’s statement. Your
Committee, however, eliminated as unnecessary several sections of
the Committee Note, which would have explained in detail these and
other reasons for not including the victim allocution provision in
the Rule.

The proposed changes to Rules 16, 29, and 40 are relatively
minor. The proposed change to Rule 16 would explicitly extend the
discovery and disclosure requirements of the rule to organizational
defendants. The changes to Rule 29 would permit the reservation of
a motion for a judgment of acquittal made at the close of the
government‘s case in the same manner as the rule now permits for
motions made at the close of all the evidence. Changes to Rule 40
would clarify the authority of a magistrate judge to set conditions
of release in those cases where a probationer or supervised
releasee is arrested in a district other than the district having
jurisdiction.

The proposed amendments to the Federal Rules of Criminal
Procedure, as recommended by your Committee, appear in Appendix C

together with an excerpt from the Advisory Committee report.
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Recommendation: That the Judicial Conference approve proposed
amendments to Criminal Rules 16, 29, 32, and 40 and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

The Advisory Committee also submitted proposed amendments to
Criminal Rules 5, 10, 43, and 53, and. recommended that they be
published for public comment. The proposed amendment to Rule 5
would exempt from the Rule’s requirements prosecutions initiated
under the Unlawful Flight to Avoid- Prosecution (UFAP) statute,
because a United States attorney rarely prosecutes defendants under
the statute. UFAP is used primarily to assist state law
enforcement officers in apprehending and holding alleged state law
offenders. Rules 10 and 43 would be amended to allow video
teleconferencing of certain pretrial proceedings with the approval
of the court. The proposed.changes'to Rule 43 would also allow the
court to sentence a defendant in absentia who flees after the trial
has begun. Finally, the proposed amendment to Rule 53 would permit
broadcasting of proceedings under guidelines to be adopted by the
Judicial Conference. A Conference approved pilot program
permitting broadcasts of proceedings in civil cases is presently
underway.

Your Committee made stylistic changes and voted to circulate
the proposed amendments to the bench and bar for comment. In order
to establish an orderly time for publication, your Committee also
authorized the Advisory Committee to consult with the other

advisory committees and determine  the "time to distribute the

proposed amendments for public comment. -
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-19

OF THE _ (Appendix C)
JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 1993
C ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE
' APPELLATE RULES
fih--tvoag EEwARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JA.

CML RULES
WILLIAM TERRELL HODGES
CRIMINAL RULES
RALPH K. WINTER, JR.
EVIDENCE RULES
TO: Hon. Robert E. Keeton, Chairsan
Standing Cowsittee on Rules of Practice
and Procedure
FROM: Hon. We. Terrell Hodges, Chairsan
Advisory Committee on Federal Rules of Criminal
Procedure :

SUBJECT Report on Proposed and Pending Rules of Craiminal
Procedure and Rules of Evidence :

/“‘*\
1
S

DATE = May 14, 1993

i. INTRODUCTION

At 1ts meeting in Apral 1593, the Advisory Committee on
the Rules of Criminal Procedure acted upon proposed or
pending amendments to a number of Rules of Criminal
Procedure. This report addresses those proposals and the
recommendations to the Standing Committee., A GAP Report and
copies of the Rules and the accompanying Committee Notes are
attached along with a copy of the minutes of the Committee's
April 1993 meeting.

I1. RULES OF CRIMINAL PROCEDURE PUBLiSHED FOR PUBLIC
COMMENT.

A. In General

In July 1952, the Standaing Committee approved
amendments to Rules 16 and 29 but dairected publication for
public comment be deferred pending a relocation of the Rules
Committee Support Office. In December 1992, the Standing
Committee approved amendments to Rules 32 and 4@ and
directed that all four rules (16, 29, 32, and 4@) be
published on an expedited basis with the comment period to
end on Apral 15, 1983. Comments were received on the
proposed amendments and were carefully considered by the

)
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JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 1993
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PETER G. McCCABE

KENNETH F. RIiPPLE
APPELLATE RULES

EDWARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JA.

CMIL RULES
WILLIAM TERRELL HODGES
CRIMINAL RULES
RALPH K. WINTER, JR.
EVIDENCE RULES
TO: Hon. Robert E. Keeton, Chairsan
Standing Comwittee on Rules of Practice
and Procedure
FROM: Hon. Wa. Terrell Hodges, Chairsan
Advisory Cosmittee on Federal Rules of Criminal
Procedure :

SUBJECT Report on Proposed and Pending Rules of Craminal
Procedure and Rules of Evidence ’

DATE: May 14, 1993

1. INTRODUCTION

At 1ts meeting in April 1933, the Advisory Committee on
the Rules of Craiminal Procedure acrted upon proposed or
pending amendments to a number of Rules of Craminal
Procedure. Thas repért addresses those proposals and the
recommendations to the Standang Committee. A GAP Report and
copies of the Rules and the accompanying Committee Notes are
attached along with a copy of the minutes of the Committee’s
April 1953 meetanp.

I11. RULES OF CRIMINAL PROCEDURE PUBLiSHED FOR PUBLIC
COMMENT.

A. In General

In July 19582, the Standing Committee approved
amendments to Rules 16 and 29 but directed publication for
public comment be deferred pending a relocation of the Rules
Committee Support Office. In December 1992, the Stanging
Committee approved amendments to Rules 32 and 40 and
directed that all four rules (16, 29, 32, and 4@) be
published on an expedited basis with the comment peraod to
end on April 15, 1993. Comments were received on the
proposed amendments and were carefully considered by the
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TO: Hon. Robert E. Keeton, Chairman
‘ Btanding Committee on Rules of Practice and

Procedure (j\

FROM: Hon. Wm Terrell Hodges, Chairman
Advisory Committee on Rules of Criminal Procedure

SBUBJECT: GAP Report: Explanation of Changes Made Bubseguent
to the Circulation for Public Comment of Rules
16, 29, 32 and 40

DATE: May 15, 1993

At its July 1992 meeting the Standing Committee
approved the circulation for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December
1992 approved the circulation for public comment of proposed
amendments to Rules 32 and 40.

All four rules. were published on an expedited basis in
January 1993 with a deadline of April 15, 1993 for any
comments. At its meeting on April 22, 1993 in Washington,
D.C., two witnesses presented testimony to the Committee on
the proposed amendments. The Advisory Committee has
considered the written submissions of members of the public
as well as the two witnesses. Summaries of any comments on
each Rule, the Rules, and the accompanying Committee Notes

are attached. <f3

The Advisory Committee’s actions on the amendments
subsegquent to the circulation for public comment are as
follows:

1. Rule 16(a) (1) (A). Production of Statements by
Organizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the question of
what showing the defense would have to make to demonstrate
that the reguested statements were made by a person
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends,
were in a position to bind an organizational defendant. The
Note was alsco changed to indicate that the rule does not
require the defense to stipulate or admit that a particular
person was in a position to bind the organization.

2. Rule 29(b). Delayed Ruling on Judgment of

Acquittal. (j\\
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FEDERAL RULES OF CRIMINAL PROCEDURE 1

Rule 16. Discovery and Inspection

(a)

DISCLbSURE OF EVIDENCE BY THE GOVERNMENT.
(1) Information Sﬁbjeet to'Disclosure.

{A) STATEMENT OF DEFENDANT. Upon request of a
defendant the government must shaid dlsclose to the
defendant and make avallable for 1nspectlon, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government;.that portion of any
written record containing the substance of any relevant
oral statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the‘defendant before a grand
jury which relates to the offense charged. The
government must aha%} also disclose to the defendant
the substance of any other relevant oral statement made
by the defendant whether before or after arrest in
response‘to interrogatien by any person then known by
the defendant tohbe a government agent if the
government intends to‘nse that statement at trial.

Upon request of a Where the defendant which is an
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organization such as a corporation, partnership,
association or labor union, the_geovernment must

disclose to the defendant any of the foregoin
statements made'bg a gerson the-eourt—may-grapbt—the
. : T e - .
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who the government contends (i} was, at the time of

making the statement that—testimeny, s0 situated as a

ar director, officer, er employee, or agent as to have

been able legaily to bind the defendant in respect to

the subject of the statement eonduet—eonstituting-the

effense, or (2) was, at the time of offense, personally

involved in the alleged conduct constituting the

offense and so situated as a an director, officer, e=

employee, or ageht as to have been able legally to bind

the defendant in respect to that alleged conduct in

which the witmess person was involved.

* % % % %
COMMITTEE NOTE

The amendment is intended to clarify that the discovery
and disclosure requirements of the rule apply equally to
individual and organizational defendants. See In re United
States, 918 F.2d 138 (1llth Cir. 1990)(rejecting distinction
between individual and organizational defendants).- Because
an organizational defendant may not know what its officers
or agents have said or done in regard to a charged offense,
it is important that it have access to statements made by
persons whose statements or actions could be binding on the
defendant. ©See alsc United States v. Hughes, 413 F.2d 1244,

1251-52 (5th Cir. 1969), vacated as moot, 397 U.S. 93
(1870) (prosecution of corporations "often resembles the most
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complex civil cases, necessitating a vigorous probing of the
mass of detailed facts to seek out the truth").

The amendment defines defendant in a broad,
nonexclusive, fashion. See also 18 U.S.C. § 18 (the term
"organization” includes a person other than an individual}.
And the amendment recognizes that an organizational
defendant could be bound by an agent’s statement, see, e.g.,
Federal Rule of Evidence 801(d)(2), or be vicariously liable
for an agent’s actions. The amendment contemplates that,
upon request of the defendant,. the Government will disclose
any statements within the purview of the rule and made by
persons whom the. government contends to be among the classes
of persons described in the rule. There is no requirement
that' the defense stipulate or admit that such persons were
in a position to bind the defendant.

Rule 29. Motion for Judgment of Acéuittal
* % % % &

{b} RESERVATION OF DECISION ON MOTION. Ifa-motion—fer
Judgment—of—aeguittal—is—made—at—the—elose—of—alli—the
evidenece—t The court may reserve decision on +he a motion
for judgment of acgquittal, proceed with the trial (where the
motion is made before the close of all the evidence), submit

the case to the jury and decide the motion either before the
jury returns a verdict or after it returns a verdict of

guilty or is discharged without having returned a verdict.

If the court reserves decision, it must decide the motion on
the basis of the evidence ‘at the time the ruling wag

reserved.
COMMITTEE NOTE

The amendment permits the reservation of a motion for a

judgment of acquittal made at the close of the government’s case
in the same manner as the rule now permits for motions made at
the close of all of the evidence. Although the rule as written
did not permit ‘the court to reserve such motions made at the end
of the government’s case, trial courts on occasion have
nonetheless reserved ruling. See, e.g., United States v. Bruno,
873 F.2d 555 (2d Cir.), cert. denied, 110 S.Ct. 125 (1989);

i
[
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of June 17-19, 1993
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in the Thurgood Marshall Federal Judicial Building in Washington, D.C. on
Thursday, Friday, and Saturday, June 17-19, 1993. The following members were present:

Judge Robert E. Keeton (chairman)
Professor Thomas E. Baker
Judge Wiiliam O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, 111
Chief Justice Edwin J. Peterson
Alan W. Perry, Esquire

Judge George C. Pratt

Judge Dolores K. Sloviter
Judge Alicemarie H. Stotler
Alan C. Sundberg, Esquire
William R. Wilson, Esquire
Professor Charles Alan Wright

The Department of Justice was represented by Deputy Attorney General Philip B.
Heymann (on Friday), Roger Pauley (Thursday and Friday), and Dennis G. Linder (Friday and
Saturday).

Supporting the committee were Dean Daniel R. Coquillette, reporter to the committee,
Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules Committee
Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chair, and
Professor Carol Ann Mooney, reporter;

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chair, and
Professor Alan N. Resnick, reporter;

Advisory Commmittee on Civil Rules - Judge Sam C. Pointer, Jr., chair, and Dean
Edward H. Cooper, reporter;

Advisory Committee on Criminal Rules - Judge William Terrell Hodges, chair, and
Professor David A. Schlueter, reporter; and
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Hodges presented the report of the advisory committee, as set forth in his
memorandum of May 14, 1993. (Agenda {tem VI) He stated that the advisory committee was
presenting two sets of amendments. The first had been published for public comments and was
now being presented by the committee for submission to the Judicial Conference. The second set
of proposals was new, and the advisory committee was seeking the standing committee's approval
to publish them for comments.

1. Amendments for adoption by the Judicial Conference

Fed.R.Crim.P. 16

Judge Hodges stated that the comments received from the public had been favorable to the
proposed amendments to Rule 16(a)(1)(A), but some commentators had complained that the
revisions to Rule 16 simply did not go far enough in permitting discovery in criminal cases.

The committee approved the amendments to Rule 16 without change.

Fed.R.Crim.P. 29

The comrmittee approved the amendments to the rule, which would allow a district judge
to reserve judgment on a motion for judgment of acquittal.

Fed.R.Crim.P. 32

Judge Hodges reported that the advisory committee had received a substantial number of
comments on the proposed amendments to Rule 32 and had given careful consideration to a letter
submitted by the chairman of the Criminal Law Committee opposing a number of provisions in the
proposed amendments. He stated that the advisory committee had made several changes in the
rules as a result of the letter, but had rejected some of its suggestions.

Judge Hodges summarized each of the advisory committee's changes made as a result of
the public comments, as set forth at pages 2-4 of his memorandum of May 14, 1993. Most
significantly, the advisory committee had agreed to eliminate the 70-day time Limit between a
finding of guilt and the imposition of sentence. This action was taken largely to accomodate the
concerns probation officers, who had complained that the proposed period is too restrictive for
their offices. Accordingly, the advisory committee revised the rule after the public comment
period to specify simply that sentence should be imposed "without unncessary delay.”

Judge Hodges pointed out that the Criminal Law Committee and other commentators had
objected to the new presumption that a probation office's recommendations on sentencing must be
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE ACENDA VI
OF THE Washington, D.C.

JUDICIAL CONFERENCE OF THE UNITED STATES June 17-19, 1993
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES
PETER G. McCABE
BANKRUPTCY RULES
SAM C. POINTER, JR.
WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVADENCE RULES

TO: Hon. Robert E. Keeton, Chairsan
Standing Comsittee on Rules of Practice
and Procedure

FROM: Hon. Wm. Terrell Hodges, Chairsan

Advisory Cosmittee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal

DATE:

I.

Procedure and Rules of Evidence

May 14, 1993

INTRODUCT ION

At its meeting in April 1993, the Advisory Committee on

the Rules of Criminal Procedure acted upon proposed or

pending amendments to a number of Rules of Criminal
Procedure. This report addresses those proposals and the
recommendations to the Standing Committee. A GAP Report and
copies of the Rules and the accompanying Committee Notes are
attached along with a copy of the minutes of the Committee’s
April 1993 meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT. '

A. In Beneral

: In July 1992, the Standing Committee approved
amendrents to Rules 16 and 29 but directed publication for
public comment be deferred pending a relocation of the Rules
Committee Support Office. In December 1992, the Standing
Committee approved amendments to Rules 32 and 40 and
directed that all four rules (16, 29, 32, and 40) be
published on an expedited basis with the comsment period to
end on April 15, 1993. (Cosments were received on the
proposed amendments and were carefully considered by the
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ﬂdvisory Committee on Criminal Rules
Report to Standing Coamittee
May 14, 1993

ﬂdvi#ory Committee at its April 1993 meeting in Washington,

D.C. ' In addition, the Committee received the testimony of -

two witnesses at that same meeting.

The GAP Report provides a more detailed discussion of
the changes made to the Rules since their publication. The
following discussion briefly notes any significant changes
and the Committee's recosmended action:

B. Rule 16(a) (1)<R). . ﬁroduction of Statements by
Drganizational‘Défenqants.

The Cormmittee made a, sinor chénge to the rule. The
Committee changed the rule to reflect that the defense is
entitled to discover’ the state-ents of persons, whos the
‘governaent contends, were in a position to bind an
organizational defendant. The Note was also changed to
indicate that the rule does not requxre the defense to
stipulate or admit that a partzcular person was in a
position to bind the organxzatxon.

The Committee Eeccmbgndswthaiﬂﬁule 16(a) (1) (R), as
amended be approved by the Standiﬁg Committee and forwarded
to the Judicial Conference for its approval.

c. Rule 29(b). Delayed Ruling on Judgment of
Aicquittal.

Although the Committee made no changes to the rule, it
did make a minor change to the Committee Note to reflect
that on appeal of a delayed ruling on a motion for judgment
of acquittal, the appellate court would also be limited to
consideration of the ev:dence presented before the motion
was made.

The Advisory Committee recommends that the Standing
Committee approve Rule 2% and forward it to the Judicial
Conference for its approval.

D. Rule 32. Sentence and Judgment.

The Advisory Committee has made several changes to the
rule and the Committee Note. They are as follows:
1. Time Limits:

The Committee changed Rule 32(a) to retain the
current language that sentencing should take place
"without unnecessary delay." The rule continues to
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TO: Hon. Robert E. Keston, Chairman
Standing Committee on Rules of Practice and
Procedure

FROM: Hon. Wm Terrell Hodges, Chairman

Advisory Committee on Rules of Criminal Procedure

SUBJECT: GAP Report: Explanation of Changes Made Subseguent
to the Circulation for Public Comment of Rules
16, 2%, 32 ana 40 .

DATE: May 15, 1993

At its July 1992 meeting the Standing Committee
approved the circulation for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December
1992 approved the circulation for public comment. of proposed
amendments to Rules 32 and 40.

All four rules'were published on an expedited basis in
January 1993 with a deadline of April 15, 1993 for any
comments. At its meeting orn April 22, 1993 in Washington,
D.C., two witnesses presented testimony to the Committee on
the proposed amendments. The Advisory Committee has
considered 'the writteh submissions of members of the public
as well as the two witnesses. Summaries of any comments on
each Rule, the Rules, and the accompanying Committee Notes
are attached.

The Advisory Committee’s actions on the amendments
subsequent to the circulation for public comment are as
follows: )

1. Rule 16(a){1){A). Production of statements by
Oorganizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the guestion of
what showing the defense would have to make to demonstrate
that the requested statements were made by a person
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends,
were in a position to bind an organizational defendant. The
Note was also changed to indicate that the rule does not
require the defense to stipulate or admit that a particular
person was in a position to bind the organization.

2. Rule 2%(b). Delayed Ruling on Judgment of
Acguittal.
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Advisory Committese on Criminal Rules
Proposed Rule 16(a) (1) (A)

Rule 16. Discovery and Inspection
(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.
(1) ‘InfogﬁatibnA5quect,to Disclosure.
' (A). STATEMENT OF DEFENDANT. Upon request of a
defendant theygoﬁernnént gggg'ahaii‘disclose'to the

defendant and make.available for inspection; copying or

phot@graphingil@nwaeléﬁhnpﬁw?i;ten or recorded

statements made by %ﬁeidéféndaht,‘or copies thereof,

within the possessibn, custody or control of the

government, the existence of which is known, or by the

exercise of due diligenQé maylbecome known, to the

attorney for the government; that portion of any

written record containing the substance of any relevant
oral statement made by the defendant whether before or

after arrest in response to interrogation by any person
then known to the defendant to be a government agent;

and recorded testimony of the defendant before a grand

jury which relates to the offense charged. The

government pust sha*: also disclose to the defendant

the substance of any other relevant oral statement made

by the defendant whether before or after arrest in

response to interrogation by any person then known by

the defendant to be a government agent if the

government intends to use that statement at trial.

Upon request of a Where the defendant which is an
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Advisory Committee on Criminal Rules
Proposed Rule 16(a) (1) (A)

RULES OF CRIMINAL PROCEDURE#*

¥
H

erganization such as a corporation, partnership,
association, or lahbt union, the government must

close defenda \ n

g;gtements pade by a_person ehe-eonrt-may-grant-the

éefendanty-apon—:ts—potiony-dtseovery-of-reievant

zeearéed-teseimeny—of-any-vétnéss-before-a-grané~§ury

who the Ggge:gmgn ggn;ggg {1) was, at the time of

mgk;ng_;h__g_g;gggn_ ehat-eesttnony, 80 sxtuated as a
an g;reg;or, offlcer& or employee* or ggent as to have
been able legally to bind the defendant in respect to

the subject of the statement conduct-constituting-the

offense, or (2) was, at the time of offense, personally

involved in the alleged conduct constituting the

offense and so situated as a an director, officer, er

employee, or agent as to have been able legally to bind

the defendant in respect to that alleged conduct in

which the witness person was involved.

* &k & & &

COMMITTEE NOTE

The amendment is intended to clarify that the discovery

and disclosure requirements of the rule apply equally to

individual and organizational defendants. See In re United
States, 918 F.2d 138 (11th Cir. 1990) (rejecting distinction
between individual and organizational defendants). Because
an organizational defendant may not know what its officers

or agents have said or done in regard to a charged offense,
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Advisory Committee on Criminal Rules
Proposed Rule 16(a) (1) (A)

RULES OF CRIMINAL PROCEDURE#*

it is important that it have access to statements made by
persons whose statements or actions could be binding on the
defendant. See algo United States v, Hughes, 413 F.2d 1244,
1251-52 (5th Cir. 1969), vacated as moot, 397 U.S. 93

(1970) (prosecution of corporations “often resembles the most
complex civil cases, necessitating a vigorous probing of the
mass of detailed facts to saek out the truth®).

The amendment deflnes defendant in a broad,
nonexclusive, fashion:. ,See also 18 U.S8.C. § 18 (the term
"organlzation" includes a person other than an individual).
And the ameéndment recognizes -that an: organlaational
defendant could be bound by an agent’s statement, see, e.d.,
Federal Rule of Evidence: 801(d) (2) ; or .be: v;carlously liable
for an agent's gctions.~ The amendment contemplates that,
upon .request of; the. dgfendant -theGovernment will disclose
any statements within the purview of the rule and made by
persons whom ‘the gcvennmentwcontends .tao.be among the classes
of persons déscribed”in the rule. There is no requirement
thatuthe‘¢efénse,stipuiate or-admit;that such: persons were
in a posxtlon to bxnd the défendant. "
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ADVISORY CONMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 16(a) (1) (A)

I. SUMMARY OF COMMENTS: Rule 16(a) (1) (A)

The Committee has received three written (3) comments
on the proposed amendment to Rule 16(a) (1) (A) (statements by
organizational defendants). All three commentators support
the amendment but focus on the issue of what showing, if
any, the defendant organization must make in order to obtain
disclosure. One suggests a change in the Committee Note to
the effect that the organizational defendant should not be
required to show that an’ individual was able to legally bind
the defendant. Another advocates an automatic disclosure
provision. And the third indicates that the disclosure
should also extend to those who the government contends were
in a position to bind the defendant organization. :

JI. LIST OF COMMENTATORS: Rule 16(a) (1) (A)

1. David P. Bancroft, Esq.,San Francisco, Ca,
4-2-93 3

2. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-83.

3. Myrna Raeder, Prof., Los Angeles, CA, 4-12-93.

IXII. COMMENTS: Rule 16(a) (1) (A)

David P. Bancroft, Esq.
Private Practice .

San Francisco, CA,
April 2, 1993

Mr. Bancroft states that the reference in the Committee
Note to the process of showing that a particular individual
had the ability to bind the organizational defendant is not
practical; an entity often does not know which agents the
government believes can bind it. He advocates an automatic
disclosure provision -~ based on the govermment’s claim that
an individual was in a position to bind the entity.

- 15 -
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Advisory Committee on Criminal Rules
Proposed Amendments to Rule 16(:)(1)(3)
May 1993

William J. Genego, Esq.

Peter Goldberger, Esq.

National Assoc. of Crim. Defense Lawyers
Washington, D.C.

April 14, 1993 .

Co-Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, endorses
the amendment to Rule 16. But they suggest that the rule be
further modif;ed to require disclosure for statements. by
persons. who. the government contends were in a position to
bind the . defendant organization. They note that in some
cases-the- br@anlzation may disclaim that the person was in
such a p051tlpn but the government will take the opposite
positian,Kthe entity, they suggest, should be able to obtain
the statemeﬂt“even if . it disagrees with the government’s
position.

Myrna Raeder

Professor of Law «
Southwestern Univ. School of Law
Los Angeles, CA

April 12, 1993

Professor Raeder, on behalf of the American Bar
,Association, supports the amendment to Rule 16, noting that
in February 1992, the ABA approved a similar amendment. She
believes, however, that the Committee Note should be changed
to reflect what, if any, burden. might rest on the
organizational defendant to show that the requested
statements were made by a person able to bind the
organization. The Note as currently written does not
specifically address that gquestion but instead leaves it for
the court and the parties to determine that issue.

Professor Raeder indicates that the comment is entirely too
ambiguous to ensure that organizational defendants will
routinely receive the statements. She recommends that the
Note reflect that upon request, the government should
routinely produce statements and testimony of individuals
who it may.contend at trial bind the organizational
defendant. - This change, she-suggests would be simple to
apply and avoid interpretive issues.

- 16 -
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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE
April 22 & 23, 1993

Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met in Washington, D.C. on April 22 and
23, 1993. These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Hodges, Chair of the Committee, called the meeting to order at 9:00 a.m. on Thursday, April 22, 1993 at
the Federal Judiciary Building in Washington, D.C. The following persons were present for all or a part of the
Committee’s meeting.

Hon. Wm. Terrell Hodges, Chair

Hon. Sam A. Crow

Hon. W. Eugene Davis

Hon. John F. Keenan

Hon. George M. Marovich

Hon. Joseph H. Rodriguez

Hon. Harvey E. Schiesinger

Hon. D. Lowell Jensen

Prof. Stephen A. Saltzburg

Mr. John Doar, Esqg.

Mr. Tom Karas, Esq.

Ms. Rikki J. Klieman, Esq.
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Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designate of Mr. John Keeney, Acting Assistant Attorney General
Protessor David A. Schlueter

Reporter

Also present at the meeting were Judge Robert Keeton and Mr. Bill Wilson, chairman and member respectively
of the Standing Committee on Rules of Practice and Procedure; Mr., Peter McCabe, Mr. David Adair, and Mr.
John Rabiej of the Administrative Office of the United States Courts. Magistrate Judge Crigler was not able to
attend.

I. INTRODUCTION AND COMMENTS

Judge Hodges welcomed the attendees and noted that Judges Keenan and Schlesinger were attending their last
meeting and thanked them for their many years of faithful service to the Committee. He also introduced the new
members of the Committee: Judges Davis, Marovich, and Rodriguez, and Ms. Klieman.

II. HEARING ON PROPOSED AMENDMENTS

The Chair also noted that a number of Criminal Rules had been published for public comment and that originally,
a hearing on those proposed amendments had been set for March 29th in San Francisco and May 6, 1993 in
Washington. Due to lack of witnesses, the San Francisco hearing had been cancelled. In order to consolidate
travel, the May 6th hearing had been moved forward to coincide with the Committee's meeting. The Committee
heard testimony from two witnesses: Mr. Thomas W. Hillier, Jr., a Federal Public Defender from Seattle,

Washington and Hon. Frederick N. Smalkin,t!

from the United States District Court in Baltimore, Maryland. Mr. Hillier addressed the proposed amendments to
Rules 16 and 32 and Judge Smalkin addressed the proposed amendments to Rule 32.

1. SPECIAL ORDER OF BUSINESS

As a special order of business the Chair recognized four persons who had indicated an interest in testifying about
proposed amendments to Rule 16: Hon. Donald E. O'Brien, Hon. William G. Young, Hon. John A. Jarvey, and
Professor Charles W. Ehrhardt. Each presented testimony to the Committee on the need for an amendment to
Rule 16 which would either require the govemment to identify written materials which directly name the
defendant, or in the alternative, require the government to make available to the defendant any existing index or
cross referencing system or program which would assist the defense in identifying materials relating to the
defendant. The witnesses offered the two options in language drafted by Professor Ehrhardt. They pointed out
that there is a compelling financial need to save defense counsel time in sorting through massive amounts of
material in preparing for trial. In response to questions from the Committee they recognized that the government
might have an interest in protecting its work product but that some system should be devised to expedite criminal
discovery, where time and resources are becoming more scarce.

292
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Judge Hodges thanked the witnesses for their insights and indicated that in the due course of discussing possible
amendments to Rule 16, the proposal would again be considered.

IV. APPROVAL OF MINUTES

Judge Crow moved that the minutes of the Committee's October 1992 meeting in Seattle be approved. Mr.
Karas seconded the motion which carried unanimously.

V. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court

and Forwarded to Congress

The Reporter informed the Committee that the Supreme Court was in the process of approving a number of
proposed amendments to the Criminal Rules and forwarding them to Congress for action under the Rules
Enabling Act. The Rules amended by the Court are as follows:
1. Rule 12.1, Production of Statements.
2. Rule 16(a), Discovery of Experts.
3. Rule 26.2, Production of Statements.
4. Rule 26.3, Mistrial.
5. Rule 32(f), Production of Statements.
6. Rule 32.1, Production of Statements.
7. Rule 40, Commitment to Another District.
8. Rule 41, Search and Seizure.
9. Rule 46, Production of Statements.
10. Rule 8, Rules Governing § 2255 Proceedings.
11. Technical Amendments to other Rules.

B. Rules Approved by the Standing Committee

and Circulated for Public Comment

293
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on an Expedited Basis

The Reporter informed the Committee that at its December 1992 meeting the Standing Committee approved for
public comment proposed amendments to Rules 32 and 40(d), two amendments approved by the Committee at
its Seattle meeting in October 1992. In addition, the Standing Committee authorized publication and comment on
two Rules it had earlier approved: Rules 16(a)(1)(discovery of experts) and Rule 29(b)(delayed rulings on
motions for judgment of acquittal). All four rules were approved for expedited consideration; the comment period
ended on April 15, 1993.

1. Rule 16(a)(1(A)), Disclosure of Statements by Organizational Defendants

Judge Hodges provided a brief background on the proposed amendment to Rule 16 which would require the
government to disclose to the defense certain statements by individuals associated with organizational defendants.

Mr. Karas moved that the proposed amendment be sent forward to the Standing Committee with the
recommendation that it be approved. Mr. Marek seconded the motion.

Judge Hodges noted that several written comments had been received on the proposed change and that he
thought that there was merit in recognizing in the rule and the accompanying note the fact that the parties may
disagree as to whether a particular person was in a position to bind the organizational defendant. Following
comments by Judge Marovich conceming that problem, Judge Keeton recommended that the rule be changed
slightly to require the government to disclose the statements of persons "the government contends” were in a
position to bind the organizational defendant. Judge Hodges in turn suggested appropriate language for the note
which would recognize that the defense would not be required to stipulate or admit that a particular individual was
in a position to bind the defendant.

Judge Keenan moved that the amending language be added to the rule. Judge Rodriguez seconded the motion
which carried by a vote of 10 to 0 with one abstention. The main motion to forward the amendment to the
Standing Committee carried by a vote of 10 to 0 with one abstention.

2. Rule 29(b), Delayed Ruling on
Judgment of Acquittal

The Reporter briefly reviewed the background of the proposed amendment to Rule 29(b) and noted that one
commentator, Mr. Weinberg, had suggested that the rule or the note reflect that on appeal of a delayed ruling of a
motion for judgment of acquittal the court is not free to consider any evidence submitted after the motion was
made at trial. Following additional brief discussion during which several members indicated that that position was
clear from the wording of the rule itself, Mr. Pauley moved that the rule be forwarded to the Standing Committee.
Judge Crow seconded the motion which carried by vote of 10 to 0 with two abstentions.

3. Rule 32, Sentence and Judgment
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by a vote of 6 to 7. Judge Keenan thereafter moved that Rule 10 be amended to permit video teleconferencing if
the defendant waived personal appearance. Professor Saltzburg seconded the motion which carried by a vote of
10 to 3.

Turning to Rule 43, Judge Jensen noted that the issue of waiver would also be a key point in any change to the
rule. Mr. Marek expressed concern that any counsel who recommended that a defendant waive personal
appearance might be guilty of ineffective assistance of counsel.

Judge Keenan moved that Rule 43 be amended to permit teleconferencing of pretrial sessions if the defendant
waives personal appearance. Judge Crow seconded the motion which carried by a vote of 9 to 3 with one
abstention.

3. Appointment of Subcommittee to Consider Problems Associated with Proposals to Amend Rules

Judge Hodges noted the problems often associated with unsuccessful proposals to amend rules. He queried what
response, if any, the Committee should give to individuals or groups who request permission to appear personally
before the Committee to propose rule changes or to address the Committee before it votes on a particular
amendment. He appointed a subcommittee consisting of Judge Crow (Chair), Judge Jensen, Mr. Marek, Ms.
Klieman, and Mr. Pauley to consider the issue and whether the Committee should adopt any policies or standard
procedures for dealing with those issues. Later in the meeting, at the suggestion of Mr. Pauley, Judge Hodges
asked the subcommittee to consider the issue of whether a particular proposal should be considered indefinitely
tabled if it is rejected by the Committee.

4. Rule 12: Proposal to Amend Rule to Require Defense
to Raise Entrapment Defense as Motion
Judge Hodges indicated that Judge M. Real had proposed that Rule 12 be amended to require defendants to

raise the entrapment defense as a pretrial motion and drew the Committee's attention to materials in the agenda
book supporting that proposal. No motion was made regarding the proposal.

5. Rule 16: Proposal to Require Government
Disclosure of Witnesses

The Chair indicated that at its October 1992 meeting the Committee had indicated an interest in revisiting
possible amendments to Rule 16 which would require the government to disclose its witnesses to the defense.
Mr. Wilson and Professor Saltzburg had agreed to draft a possible amendment, and had done so. But he added
that Attorney General Reno had sent a letter to the Committee asking it to defer consideration of that amendment
until she had a chance to review it.

Judge Schlesinger then moved to defer consideration of the amendment. Judge Keenan seconded the motion.
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Judge Keenan indicated that it would be important to respect the request of the new Attorney General and give
the Department of Justice an opportunity to consider more fully the proposed amendment. Judge Hodges
indicated that there has been almost continuous consideration of amendments to Rule 16 and that the heart of that
rule rested in the proposal from Mr. Wilson and Professor Saltzburg.

Mr. Wilson acknowledged the request of the Attorney General but was concerned about continued delays in
addressing what is a vital issue in federal criminal discovery. Professor Saltzburg acknowledged that the issue
raised political questions and that if the Committee did not defer it might be viewed as a snub to the Attorney
General. He suggested a middle ground - the Committee could defer the matter but continue to pursue the
amendment. Mr. Pauley indicated that after reviewing the proposal, the Attorney General might be in a position to
suggest an alternative solution or amendment.

Following additional brief discussion of possible solutions, the Committee vote unanimously to defer the proposed
amendment to Rule 16 until its next meeting,

There was also a brief discussion about the proposal from Judge O'Brien that Rule 16 be amended to require the
government to identify the materials implicating the defendant. Several members expressed concern about the
process of reconsidering proposals which had already been rejected; this proposal in particular had been
considered and rejected by the Committee at is October 1993 meeting. Judge Hodges recommended that the
subcommittee on procedures consider the issue. Any further action on Judge O'Brien's proposal was deferred.

6. Rule 24(b): Proposal to Reduce Number
of Peremptory Challenges

The Chair pointed out a proposal from several individuals that the Committee consider amending Rule 24 to
reduce or equalize peremptory challenges -- in an effort to reduce court costs. He provided background
information on the Committee's past attempts to amend Rule 24(b) to equalize the number of peremptory
challenges and observed that perhaps Congressional interest in the matter might spur the Committee to reconsider
that issue. No motion was made to amend Rule 24.

7. Rule 43: Proposal to Permit
In Absentia Sentencing

The Reporter provided a brief introduction to the Department of Justice's proposal to amend Rule 43 to permit in
absentia sentencing. Mr. Pauley moved that Rule 43 be so amended and Judge Davis seconded that motion.

Mr. Pauley provided additional background information and reasons for the amendment. He pointed out that
caselaw recognizes that the government can be prejudiced by the absence of a defendant. Judge Hodges
questioned what would happen to the right of appeal if the defendant was sentenced in absentia. Judge Marovich
indicated that it is a matter of waiver. He noted that in Hlinois there is considerable caselaw indicating that if the
defendant leaves after being admonished about the consequences of doing so, he or she has waived whatever
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of December 17-19, 1992
Asheville, North Carolina

The winter 1992 meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Asheville, North Carolina on Thursday, Friday, and Saturday, December
17-19, 1992. The following members were present:

Judge Robert E. Keeton (chairman)
Judge William O. Bertelsman
Judge Frank H. Easterbrook

Alan W. Perry, Esquire

Chief Justice Edwin J. Peterson
Judge George C. Pratt

Judge Dolores K. Sloviter

Judge Alicemarie H. Stotler
William R. Wilson, Esquire

Also present were Dean Daniel R. Coquillette, reporter to the committee, Peter G.
McCabe, secretary to the committee, and John K. Rabiej, chief of the Rules Committee Support
Office of the Administrative Office. Judge Thomas S. Ellis, I1I, Professor Charles Alan Wright
and Deputy Attorney General George J. Terwilliger, 111, were unable to attend. Paul Cappuccio
attended the meeting to represent the Department of Justice in the absence of Paul Terwilliger.

Representing the advisory committees mn attendance were:

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chairman, and
Professor Carol Ann Mooney, reporter;

Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chairman, and
Professor Alan N. Resnick, reporter;

Advisory Committee on Civil Rules - Judge Sam C. Pointer, Jr., chairman, and Dean
Edward H. Cooper, reporter; and

Advisory Committee on Criminal Rules - Judge William Terrell Hodges, chairman, and
Professor David A. Schlueter, reporter.

Also participating in the meeting were Joseph F. Spaniol, Jr. and Brian R. Gamer,

consultants to the committee, Mary P. Squiers, project director of the local rules project, and
William B. Eldridge, director of the Research Division of the Federal Judicial Center.
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Judge Easterbrook expressed concern that subdivisions (b)(3) and (b)(4) of the distributed
draft, when read together, might create an implication that one may violate constitutional rights in
civil cases, but not in criminal cases. He suggested that (3) and (4) could be merged to provide
that evidence be admitted in both civil and criminal cases if essential to a fair and accurate
determination. Judge Pointer responded that this solution would be politically unacceptable to the
supporters of the pending legislation. He added that the constitutional standard found in (3) could
be added to (4), but the advisory committee consciously decided to adopt a more lenient standard
of admissibility in civil cases.

Judge Ripple echoed Judge Easterbrook's concern about the different standards that
would apply in civil and criminal cases. He suggested that the public comments might well be
enlightening on this point and expressed concern that the comment period would be less than the
usual six months. Judge Keeton agreed that the short period was a problem, but he stated that the
Judicial Conference had made a clear representation to the Congress that the rules committees
would consider evidence rule 412 on a fast track basis.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
Judge Hodges noted that the proposed amendments to rules 16 and 29 had been approved
previously by the standing committee for publication. He directed the committee's attention to

proposed amendments to evidence rule 412 and criminal rules 32 and 40. (Agenda Item X)

Fed.R.Evid. 412

Professor Schlueter stated that a subcommittee of the advisory committee had been
working on potential changes in the evidence rules for a year and a half. The proposed
reformulation of rule 412 had been prepared as an alternative to pending Congressional proposals.
It was superseded by later drafts, prepared in consultation with the Advisory Committee on Civil
Rules. Professor Schlueter informed the committee that his remarks would be directed to the "Fall
1992 Draft" version of rule 412 circulated to the committee earlier in the meeting.

He reiterated Judge Pointer's observation that the two advisory committee drafts before
the standing committee were virtually identical except for style. The criminal committee's version
contained separate subdivisions (a) and (b) in order to emphasize the strong policy of excluding
evidence of sexual behavior. In this respect, the criminal committee draft was closer to the
Congressional intent, although it took more words to say the same thing as the civil committee
draft.

In consultation with Judge Hodges, Professor Schlueter agreed to adopt the civil

committee's use of the word "offered,” rather than "admitted” on line 50 of the draft, since it
would strengthen the general policy of exclusion. The committee agreed to the change.
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The committee then approved publishing all four proposed rules (16, 29, 32, and 40) on
an accelerated basis in a package with the other proposed rule amendments.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Leavy presented the report of the advisory committee, as set out in his
memorandum of November 16, 1992. (Agenda Item IX) He proposed amendments to rules 8002
and 8006.

The changes in Rule 8002 would permit a post-trial motion for relief from a judgment or
order to toll the time for appeal. (Bankruptcy rule 9024 generally incorporates civil rule 60.) The
changes were intended by the advisory committee to conform to the 1993 amendments to
appellate rules 4(a)(4) and 6(b)(2)(ii) and eliminate the "trap” of rule 4, which requires appellants
to file a new notice of appeal if certain post-trial motions are filed.

The change in rule 8006 would suspend the 10-day period to designate the record if a
timely post-judgment motion is made and the notice of appeal is superseded by operation of rule
8002.

Professor Resnick pointed out that the bankruptcy rules specify a short 10-day appeal
period, compared to the 30-day appeal period of the civil rules. He stated that in appeals from the
district court to the court of appeals there is little practical difference between filing and service.
In bankruptcy, however, the appealing party must act quickly and be certain as to whether a post-
trial motion has been filed. He added that the Advisory Committee on Bankruptcy Rules would
consider amending rule 9023 at its February 1993 meeting.

Judge Keeton expressed concern over having to amend the rules piecemeal and asked
whether there was a way to take care of the problem of the notice of appeal "trap” at one time.
Professor Resnick responded that the better way to solve the problem would be to amend civil
rule 59 and not amend the bankruptcy rules at all.

The members then noted several inconsistencies in current usage in the civil rules, e.g.,
rules 50, 59, and 60, a number of which are incorporated by the bankruptcy rules. Some refer to
motions being "made," while others speak in terms of service, or filing, or both. Accordingly, the
standing committee decided to ask the Advisory Committee on Civil Rules to conduct a general
review of the inconsistent usage of these terms in the current rules.

The committee then approved bankruptey rules 8002 and 8006 and voted to include them
in the same package as the other rules, with an accelerated public comment period to end April
15, 1993. The committee further agreed that the proposed changes in the bankruptcy official
forms be made without public comment because they consist merely of conforming amendments
required by a recent statute, clarification of instructions to the forms, and changes to facilitate the
processing of cases.
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