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MINUTES 


ADVISORY COMMITTEE 


FEDERAL RULES OF CRIMINAL PROCEDURE 


October 12 & 13, 1992 


Seattle, Washington 


The Advisory Committee on the Federal Rules ofCriminal Procedure met in Seattle, Washington on October 12 
and 13, 1992. These minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Hodges, Chair ofthe Committee, called the meeting to order at 9:00 a.m. on Monday, October 12, 1992 
at the Stouffer Madison Hotel in Seattle, Washington. The following persons were present for all or a part of the 
Committee's meeting: 

Hon. Wm. Terrell Hodges, Chairman 

Hon. John F. Keenan 

Hon. Sam A. Crow 

Hon. Harvey E. Schlesinger 

Hon. D. Lowell Jensen 

Hon. B. Waugh Crigler 

Prof. Stephen A. Saltzburg 

Mr. John Doar, Esq. 

Mr. Tom Karas, Esq. 

Mr. Edward Marek, Esq. 

Mr. Roger Pauley, Jr., designate of Mr. Robert S. Mueller III, Assistant Attorney General 

Professor David A. Schlueter 

Reporter 

Also present at the meeting were: Judge Robert Keeton and Mr. Bill Wilson, chairman and member respectively, 
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ofthe Standing Committee on Rules of Practice and Procedure; Mr. Peter McCabe, Mr. David Adair, and Mr. 
John Rabiej ofthe Administrative Office ofthe United States Courts; and Mr. William Eldridge of the Federal 
Judicial Center. Judge DeAnda was not able to attend. 

I. INTRODUCTIONS AND COMMENTS 

Judge Hodges welcomed the attendees and noted the absence ofJudge DeAnda, who had expressed his 
disappointment at not being able to attend what would have been his la5t meeting as a member ofthe Committee, 
due to his retirement. 

n. APPROVAL OF MINUTES 

Judge Keenan moved that the minutes ofthe Committee's April 1992 meeting in Washington, D.C., be 

approved. Mr. Karas seconded the motion which carried by a unanimous vote. 


In. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION 


A. Rules Approved by the Supreme Cou rt 


and by Congress 


The Reporter infonned the Committee that there were currently no proposed amendments which had been 
approved by the Supreme Court and forwarded to Congress. 

B. Rules Approved by the Standing Committee 

and Forwarded to the Judicial Conference 

The Reporter also infonned the Committee that at its June 1992 meeting the Standing Committee had approved 
the following rules and had forwarded them to the Judicial Conference, which had in tum approved and 
forwarded them to the Supreme Court: 

I. Rule 12.1, Production ofStatements. 

2. Rule 16(a), Discovery of Experts. 

3. Rule 26.2, Production ofStatements. 

4. Rule 26.3, Mistrial. 

5. Rule 32(f), Production of Statements. 

6. Rule 32.1, Production of Statements. 

7. Rule 40, Commitment to Another District. 

8. Rule 41, Search and Seizure. 
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9. Rule 46, Production ofStatements. 

10 Rule 8, Rules Governing § 2255 Proceedings. 

11 Technical Amendments to other rules. 

C. Rules Approved by the Standing Committee 

to be Circulated for Public Comment 

The Committee was informed that at its June 1992 meeting in Washington, D.C., the Standing Committee had 
approved amendments to two rules, Rule 16(a)(I)(A) governing disclosure ofstatements by organization 
defendants, and Rule 29(b), concerning delayed ruling on judgment ofacquittal. The proposed amendments had 
not yet been published for public comment, however, pending the move ofthe Rules Committee Support Office 
into its new quarters and the possibility ofan expedited comment period on other pending rules. 

The Committee generally discussed the problems associated with the delays in the Rules Enabling Act, which may 
account for several years from the time ofthe initial draft in the Advisory Committee to final enactment. Mr. 
Pauley observed that the necessary delays in the process had, in the past, prompted the Department ofJustice to 
seek amendments directly from Congress. Judge Hodges observed that perhaps the problem associated with the 
lengthy process was worth further discussion by the Standing Committee. 

D. Rules Under Consideration 

by the Advisory Committee 

1. Rule 5(a), Appearances for Persons Arrested for UFAP Offenses. 

Judge Hodges gave a brief overview of a proposed amendment to Rule 5 concerning release ofdefendants 
arrested for violating 18 U.S.c. § 1073 (unlawful flight to avoid prosecution). Magistrate Judge Crigler had 
raised the issue, noting that for all practical purposes, UFAP offenses are rarely prosecuted. But Rule 5 requires 
federal authorities to bring an arrested defendant promptly before a federal magistrate. He noted that all of the 
participants need to know how to fairly handle UFAP cases and that the problem may be more practical than 
theoretical. Judge Hodges noted that the prevalent practice is to arrest UFAP defendants, using federal 
authorities, who then tum them over to state officials for prosecution for the underlying state offense. 

Following some additional discussion about the background ofthe problem Judgc Jensen moved that Rule 5 be 
amended to specifically exempt UFAP defendants from the prompt appearance requirement. Mr. Pauley 
seconded the motion. 

Mr. Pauley noted that ofapproximately 2,800 UFAP arrests only 6 were actually prosecuted in federal court. He 
added that Congress enacted § 1073 knowing that most arrestees would not be prosecuted under that provision. 
He added that there are a variety of practices within the districts and that any proposed solution should provide 
some flexibility in Rules 5 and 40 for dealing with UFAPs. In response to a question from Judge Hodges, Mr. 
Pauley indicated that he did not know how many UFAP warrants are sought. 

Magistrate Judge Crigler observed that a defendant may not even be aware of pending state charges and that 
Rule 5 docs a good job of protecting a defendant. Mr. Karas agreed with that observation and added that state 
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even in such areas ofcongestion, there is no authority under the rules for experimenting. 

On a vote to amend Rule 10 to provide for teleconferencing ofarraignments, the motion was defeated by a vote 
if five to four with one abstention. Judge Jensen thereafter withdrew his motion concerning a similar amendment to 
Rule 43; Mr. Pauley consented to the withdrawal. 

The Committee then engaged in a brief discussion on the possibility of providing for some experimentation with 
teleconferencing. Mr. Eldridge indicated that it might be difficult to devise any pilot programs but would be more 
than willing to work with the Committee. Following a straw poll of the Committee, Judge Hodges appointed a 
subcommittee consisting ofJudge Keenan (Chair), Judge Crow, Mr. Doar, Mr. Marek, and Professor Saltzburg. 
The subcommittee was directed to study the issue ofamending Rules 10 and 43 to provide for experimental 
teleconferencing where the defendant has consented to such. 

3. Rule 11, Advising Defendant oflmpact of Negotiated Factual Stipulations. 

Judge Hodges briefly introduced the topic ofadvising a defendant who is entering a guilty plea ofthe impact ofa 
negotiated fuctual stipulation. He noted that the issue had been addressed at some length in an article by David 
Adair and 

Toby Slawsky ofthe Administrative Office but that the authors had not recommended any particular amendment 
to the rules ofcriminal procedure. 

Judge Keenan moved that the Committee discuss the concept to amend Rule 11 to require that factual 
stipulations be addressed in the judge's colloquy with the defendant and that the defendant be apprised of the fact 
that the court would not be bound by the stipulated facts. Judge Jensen seconded the motion. 

Judge Keenan indicated that he assumed that the court would be required to insure that the plea was not a sham. 
Mr. Adair briefly indicated that his research had indicated that several cases had equated factual stipulations with 
binding Rule I I (e)(l)(C) agreement regarding the sentence. Judge Kceton replied that the court has an obligation 
to reject a stipulation which is not true and Mr. Marek observed that the truth in the stipulation is not always 
easily determined. He noted that if it appears that there is a problem with an 11 (e)(l)(C) agreement, the 
defendant should be able to withdraw the guilty plea. Judge Keeton added that some United States Attorneys are 
being instructed not to use II (e)( 1)(C) agreements. Following brief discussion on the use ofwritten pretrial 
agreements, the motion to consider an amendment to Rule 11 was withdrawn by Judge Keenan with the consent 
ofJudge Jensen. No further motions were made on the issue. 

4. Rule 16, Disclosure of Materials Implicating Defendant. 

Judge Hodges introduced a proposal from Judge O'Brien and Professor Charles Ehrhardt which would amend 
Rule 16. The proposed amendment would require the govemment to either (I) identity any documents which 
directly name the defendant or (2) make available to the defendant any existing indexing system which would 
facilitate examination ofthe documents. In a brief discussion ofthe issue, Mr. Pauley indicated that the 
Department ofJustice was strongly opposed to any requirement which would either reveal the theory ofthe case 
or attorney work product. Mr. Doar thereafter moved that the Committee adopt the first option. That motion 
fai led for lack of a second and there were no further motions concerning either ofthe proposals. 

5. Rule 16, Disclosure of Witness' Identity. 
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Mr. Wilson proposed that the Committee consider amendments to Rule 16 which would expand federnl criminal 
discovery. He observed that under current prnctice there is not any meaningful discovery under the rule and that 
in a complex case a defendant cannot get a fair trial. He also expressed concern that the Department ofJustice 
continues to resist additional discovery. 

Professor Saltzburg indicated that he too was concerned about Rule 16 vis a vis names ofgovernment witnesses. 
He noted that there are really two key issues at stake: First, he agreed that in a complex case there could not be a 
fair trial without more complete discovery. And second, he recognized that in some cases there may be a danger 
to witnesses if their identity is revealed to the defense. But he emphasized that it is not necessary to take an all or 
nothing approach. He suggested that some middle ground could be found and in support ofthat position 
observed that the Model Code of Arraignment requires the prosecutor to disclose the names of its witnesses 
unless the prosecution submits in \\-riting reasons why doing so would present a danger to the witnesses. The 
court's decision on whether to disclose those witnesses is not reviewable. 

Judge Hodges noted that in the past most prosecutors had provided an "open file" to the defense but that in some 
districts that was no longer the policy. Judge Keenan added that although the Committee had previously 
considered the issue, he believed it should be reviewed. Mr. Pauley responded that ifthe "open file" system is no 
longer as commonly in effect, it is probably due to the increase in drug prosecutions where there is often danger 
to government witnesses. He noted that the prosecution is in the best position to decide whether there is a danger 
to witnesses. 

Mr. Marek expressed confidence that an amendment could be devised which would permit the court to decide, 
under all ofthe facts and circumstances, if production ofa witness' name was required. 

Judge Hodges asked Professor Saltzburg to assist Mr. Wilson in drafting language for Rule 16 which would 
address the disclosure ofgovernment witnesses to the defense. 

6. Rule 32, Amendments to Entire Rule. 

Judge Hodges provided background information on the proposed amendments to Rule 32, which had been 
discussed at the Committee's last meeting. He noted that at the time ofthe enactment ofthe Sentencing 
Guidelines, the Sentencing Commission had sketched out a some procedurnl guidelines for preparing presentence 
reports. The Probation and Criminal Law Committee ofthe Judicial Conference, however, prepared a more 
detailed model local rule for prepamtion and considerntion ofpresentence reports under guideline sentencing. The 
chair of that Committee, Judge Tjoflat, circulated that model local rule to the district courts along with an 
accompanying report. In addition, the Judicial Center had begun a &tudy ofthe implementation ofthe model rule 
and guideline sentencing. He believed that the time was thus ripe for considering major changes to Rule 32 which 
would more closely reflect actual practice. Asking for the sense ofthe Committee as to whether it believed that 
some amendments were needed, Judge Hodges determined that a majority ofthe members believed the 
amendments should be considered. 

The Committee's discussion focused on a drnft ofan amendment proposed, and circulated, by Judge Hodges. He 
noted that severnl members had made suggested changes to that dmft and that he included them for discussion 
and any necessary votes by the Committee at large. Turning first to the issue oftiming, Judge Hodges observed 
that it would probably be better to set a fixed deadline for sentencing and noted that probation officers had 
indicated that 35 days would be necessary to complete a presentence report. Several members questioned 
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Agenda E-19 (Summary)
Rules 
September 1992 

SUHMARY OF THE 

REPORT OF '.l'B.E JUDICIAL CONFERENCE COHMITTEE 

ON '.l'B.E RULES OF PRACTICE AND PROCEDURE 

The Committee on the Rules of Practice and Procedure 
recommends that the Conference: 

1. Request that the Chief Justice reactivate an 
Advisory Committee on the Federal Rules of Evidence 
with the suggestion of some overlapping membership 
with the Advisory Committees on the Federal Rules 
of Civil and Criminal Procedure, and further that 
the Chief Justice appoint a reporter to serve the 
reactivated Evidence Rules Committee •••• pp. 2-3 

2 • Approve the proposed amendments to Rules 3, 3.1, 4, 
5.1, 6, 10, 12, 15, 25, 28, and 34 of the Federal 
Rules of Appellate ~rocedure and to Forms 1, 2, and 
3 and transmit them to the Supreme Court for its 
consideration with the recommendation that they be 
approved by the Court and transmitted to Congress 
pursuant to law •.•• •••• • pp. 3-4 

3. a. Approve the proposed new Rule 26.3 and 
amendments to Rules I, 3, 4, 5, 5.1, 6, 9, 12, 
16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 49, 
50, 54, 55, 57, and 58 of the Federal Rules of 
Criminal Procedure and transmit them to the 
Supreme Court for its consideration with the 
recommendation that they be approved by the 
Court and transmitted to Congress pursuant
law; and 

b. Approve the proposed amendment to Rule 8 of 
the Rules Governing Section 2255 Proceedings 
and transmit it to the Supreme Court for its 
consideration with the recommendation that it 
be approved by the Court and transmitted to 
Congress pursuant to law •••••••• pp. 5-6 

NOTICE 

No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POUCY OF THE JUDICIAL 


CoNFERENCE UNLESS APPROVED BY THE CoNFERENCE ITSELF. 


305



III. Amendments to the Federal Rules of Criminal Procedure. 

The Advisory Committee on the Federal Rules of Criminal 

Procedure submitted to your Committee a proposed new Rule 26.3; 

proposed amendments to Criminal Rules 1, 3, 4 , 5, 5. 1, 6,. 9, 12, 

16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 49, 50, 54, 55, 57, and 58; 

and a proposed amendment to Rule 8 of the Rules Governing 

Proceedings in the-United States District Courts Under Section 2255 

of Title 28, United States Code. The purpose and intent of the 

proposed amendments are set forth in the Committee Notes 

accompanying the proposals. 

In July, 1991 your Committee approved certain technical 

amendments to the criminal rules including a change in the term 

"magistrate" to "magistrate judge" to conform to the new statutory 

title of the position.' Your Committee concluded that publication 

was not necessary. 

In August, 1991 other proposed amendments were circulated for 

public comment. The responses were relatively few. Public hearings 

were scheduled and later cancelled when no one requested an 

opportunity to testify. 

The Advisory Committee also indicated that existing subdivision 

(e) of Rule 32 was no longer needed and recommended that it be 

deleted and replaced by other language. 

The proposed amendments to the Federal Rules of Criminal 

Procedure, and to Rule 8 of the Rules Governing Section 2255 

Proceedings, as recommended by your Committee, appear in Appendix 

~ together with an excerpt from the Advisory Committee Report. 
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a. 	 Recaaaendation: That the Judicial Conference approve the 
proposed new Rule 26.3 and amendments to Rules 1, 3, 4, 
5, 5.1, 6, 9, 12, 16, 17, 26.2, 32, 32.1, 40, 41, 44, 46, 
49, 50, 54, 55, 57, and 58 of the Federal Rules of 
Criminal Procedure and transmit them to the Supreme Court 
for its consideration with the recommendation that they 
be approved by the Court and transmitted to Congress 
pursuant to law. 

b. 	 Recommendation: That the Judicial Conference approve the 
proposed amendment to Rule 8 of the Rules Governing 
Section 2255 Proceedings and transmit it to the Supreme 
Court for its consideration with the recommendation that 
it be approved by the Court and transmitted to Congress 
pursuant to law. 

IV. 	 Amendments to the Bankruptcy Rules and Forms. 

(a) Rules. The Advisory Committee on Bankruptcy Rules 

submitted to your Committee proposed new Bankruptcy Rule 9036; and 

amendments to Bankruptcy Rules 1010, 1013, 1017, 2002, 2003, 2005, 

3009, 3015, 3018, 3019, 3020, 5005, 6002, 6006, 6007, 9002, and 9019 

together with Committee Notes explaining their purpose and intent. 

The proposed new rule and amendments were circulated to the bench 

and bar for comment in August, 1991, and public hearings were held 

in Pasadena, California on February 28, 1992. Thereafter the 

Advisory Committee made certain stylistic changes and certain other 

technical amendments. With the approval of your Committee the 

Advisory Committee withdrew the proposed amendment to Rule 3002 that 

had been circulated for public comment. 

The proposed amendments and an excerpt from the Advisory 

Committee Report are set forth in Appendix C. 
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2 Advisory Co•• ittee on Cri.inal Rules 
Report to Standing Co•• ittee 
May 1992 

meetlng. The followlng discussion brlefly notes any 
signlflcant changes ln the language of the proposed 
amendment and the Commltteets recommended actIon: 

A. Rule 12(i). Production of State.ents. 

ThIS amendment, WhICh requIres productIon of a 
WItness's statements after he or she has testifIed at a 
pretrial suppreSSIon hearIng, received no written comments. 
The amendment was approved by the Advisory CommIttee by a 
unanImoUS vote. The CommIttee recommends that this 
amendment be approved and forwarded to the Judicial 
Conference. 

B. Rule 16(a). Disclosure o~ Experts. 

As approved for publicatIon, the amendment to Rule 

16(a) closely tracked a simIlar amendment to Clvil Rule 26. 

After considerIng publIC comments to the Rule, including 

strong OppOSItIon from the Department of Justice, the 

Committee by a vote of 6 to 5 (The Chair cast the tie­

breaking vote) approved a modified amendment which reqUIres 

product Ion of a .• summary" of the expect ed expert test i mony, 

etc. The Advisory Commlttee recommends that the amendment 

to Rule 16(a) be forwarded to the Judicial Conference. 


c. Rule 26.2. Production o~ State.ents. 

This amendment requires production of a witness's 
statements after the WItness has testified at trial; it 
recognlzes slmllar amendments ln Rules 12.1, 32(f), 32.1, 46 
and in Rule 8 of the Rules Governing § 2255 Hearings. Those 
few comments which were receIved on this Rule were generally 
supportive of the amendment. The Committee, however, 
ultimately deleted references in the Rule to the fact that 
the witness's prIor statement could be ordered disclosed 
after the court had considered the witness's "affidavit." 
Now, only the witness's "testimony" triggers the disclosure 
reqUIrements. The amendment was approved by a I:) to 1 vote 
with one abstentIon. 

The Advisory Committee recommends that the proposed 
amendment be approved and forwarded to the Judicial 
Conference. 

D. Rule 26.3 Mistrial. 

Rule 26.3 is a new rule which requires the trial court 
to obtain the views of both sides before ruling on a 
mIstrIal motion. Only one comment was received on this 
amendment and it was favorable. No major changes were made 
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TO: 	 Hon. Robert E. Keeton, Chairman 
standing Committee on Rules of Practice and 
Procedure 

FROM: 	 Hon. Wm.Terrell Hodges, Chairman 

Advisory committee on Rules of Criminal Procedure 


SUBJECT: 	 GAP Report: Explanation of Changes Made Subsequent 
to the Circulation for Public Comment of Rules 
12, 16, 26.2, 26.3, 32, 32.1, 40, 41, 
46, and Rule 8 of the Rules Governing section 
2255 Hearings. 

DATE: 	 May 15, 1992 

At its July 1991 meeting, the Standing Committee 
approved the circulation for public comment of proposed 
amendments to the following Rules of Criminal Procedure and 
Rules Governing section 2255 Hearings: 

Rule 12(i). Production of Statements. 

Rule 16(a). Disclosure of Experts. 

Rule 26.2(C). Production of Statements. 

Rule 26.3. Mistrial. 

Rule 32(f). Production of Statements. 

Rule 32.1(C). Production of Statements. 

Rule 40. Committment to Another District. 

Rule 41(c). Search and Seizure. 

Rule 46(i). Production of Statements. 

Rule 8, Rules Governing Section 2255 Hearings. 


The Advisory Committee has considered the written 
submissions from members of the public who responded to the 
request for comment as well as the recommendations of the 
Standing Committee's Subcommittee on Style. Summaries of 
any comments on each Rule, the Rules, and the accompanying 
Committee 	Notes are attached. The Advisory Committee's 
actions on the amendments subsequent to the circulation for 
public comment are as follows: 

1. Rule 	12(i). Production of Statements. 

There were no written comments on the amendment to Rule 
12(i). In addition to stylistic changes, the Committee 
deleted the introductory, "Except as herein provided" 
language. The amendment deleting the last portion of the 
subdivision removed the necessity for that language. 

2. Rule 	16(a). Disclosure of Experts. 

The Committee has made several SUbstantive changes to 
the rule. In response to serious concerns from the 
Department of Justice, the Committee removed language from 
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Advisory Comaittee ou Crimiual Rul•• 2 

GAP REPORT 

May 1992 


the amendment which would have required a detailed statement 
of the testimony, etc. to be given by the expert witness. 
Some changes were also made in the Committee Note to reflect 
the fact that under the amendment, only a "summary" would be 
required. The Committee does not believe that the changes 
require republication and further comment. 

3. Rule 26.2(c). Production of statements. 

In addition to changes in style, the Committee removed 
any reference in the amendment to "affidavits." Thus, as 
rewritten, a witness's prior statement need only be produced 
after that witness has actually testified. Similar changes 
were also made in the amendments to Rules 32(f), 32.1, 46, 
and Rule 8, Rules Governing section 2255 Hearings. 

4. Rule 26.3. Mistrial. 

The Committee has made no changes in the Rule. 

5. Rule 32(f). Production of statements. 

Only one comment was received on this amendment and it 
was favorable. As with the proposed amendment to Rule 26.2, 
discussed supra, the Committee has removed the reference to 
"affidavits" and made other suggested stylistic changes. If 
the standing Committee agrees to forward this amendment and 
also to approve the Advisory Committee's recommendation that 
the current Rule 32(e) be repealed, then this amendment 
should be redesignated as 32(e). 

6. Rule 32.1(c). Production of statements. 

The Committee removed the reference to "affidavits," as 
noted supra, and made several stylistic changes. 

7. Rule 40(a). Committment to Another District. 

Several changes in style were made to the amendment. 

8. Rule 41(c). Search and Seizure. 

The Committee deleted the word "judge" which had 
followed the words "federal magistrate," in order to conform 
the rule to the definition for that term found in Rule 54. 
The word "judge" had apparently been inadvertently included 
in the proposed amendment to reflect the change in the title 
of United States Magistrate Judge. However, in the context 
of this rule, a "federal magistrate" also includes other 
judges in the federal jUdiciary. The Committee Note was 
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4Advisory Coaaittee on Criainal Rules 
Report to Standing Coaaittee 
May 1992 

recommends that the amendment be approved and forwarded to 
the JudicIal Conference. 

I. 	 Rule 46(i). Production of Stateaents. 

This amendment requires disclosure of a wltness's 
statements after the witness has testifled a detention 
hearing. Although few comments were receIved on this rule, 
the Department of Justice strongly opposed the amendment on 
the grounds that the requirement at such an early stage in 
the case makes It extremely difficult to locate prIor 
statements of Its witnesses. After lengthy dIScussion, the 
Committee approved the amendment (with references to 
affidaVIts being removed) by a vote of B to 1. The 
Committee recommends that the amendment be approved and 
forwarded to the JudIclal Conference. 

J. 	 Rule 8. Rules Governing Section 2255 Hearings. 

ThIS amendment reqUIres production of a witness's 
statements after the witness has testified a Section 2255 
hearing. The one comment received on this amendment pOinted 
out the potential dIfficulty of locat1ng a witness's prior 
statements where the hear1ng is held years later. After 
deleting references to "affidavits. II the Committee approved 
the amendment by a vote of q to 0 with one abstention. 

III. 	PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE. 

A. 	 In General. 

At its April lq92 meeting, the Advisory Committee 
considered proposed amendments to a several Rules. It 
recommends that the following amendments be approved for 
publication and comment from the bench and the bar. Copies 
of the proposed amendments and the Committee Notes are 
attached. 

B. 	 Rule 1&(a)(I)(A). Disclosure of Stateaents by 
Organizational Defendants. 

The proposed amendment to Rule 1& fills a perceived gap 
in criminal discovery: d1sclosure of statements by persons 
associated with an organizational defendant. The amendment 
requires government disclosure of first, statements which 
would be discoverable as party admissions and second, a 
person's statements concerning acts for which the 
organizatlon would be vicariously liable. The amendment 1S 
similar to one proposed recently by the American Bar 
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5 

Report to Standing Co•• ittee 

~ay 1992 


Advisory Co•• ittee on Cri.inal Rules 

Assoc1at1on. The proposed amendment was adopted by the 
Adv1sory CommIttee by a UnanImous vote. 

C. ~otion for Judg.ent of Acquittal. 

This amendment, which was suggested by the Department 
of Justice, would treat motions for a Judgment of acquIttal 
in the same way, regardless of whether they are made at the 
close of the government's case or at the close of all of the 
evidence. That IS, it permits the trial court to defer 
ruling on a motion for a judgment of acquittal made at the 
close of the government's case eIther before or after the 
jury returns its verdict. If the deCISIon is reserved, only 
that evidence presented at the t1me of the motion may be 
considered. Although this amendment will not affect a large 
number of cases, the Committee believes that It str1kes a 
good balance between the defendant's interest 1n avoIding a 
second trial and the government's Interest in preserving its 
right to appeal a Rule 29 motion. The amendment was 
approved by the CommIttee by an 8 to 2 vote. 

D. Rule 57. Rules by District Courts. 

The proposed amendments to Rule 57 are intended to 

track similar amendments in the Civil, Appellate, and 

Bankruptcy Rules. The proposed amendment was approved by a 

unanimous vote. 


E. Rule 59. 

As with the proposed amendments to Rule 57, supra, the 
proposed amendments to Rule 59 are intended to track similar 
amendments in the Civil, Appellate, and Bankruptcy rules. 
In unanimously approving the proposed amendments, the 
Committee included the proviso that if the Standing 
Committee believed that references to statutory changes 
Should be deleted from the proposed amendment, the Committee 
would concur with that VIew. The Committee has suggested a 
similar amendment to Federal Rule of Evidence 1102, infra. 

IV. TECHNICAL ~NDMENTS TO THE RULES OF CRIMINAL PROCEDURE 

The Advisory Committee recommends that Rule 32(e) be 
deleted. As written, the provision no longer accurately 
reflects the law regarding probation. In the Committee's 
VIew, this change could be treated as a technical amendment. 

312



20 CRDIIRAL PROCEDURE 

12 privile~ed ma$$er. 

The amendment to subdivision (i) is one 
of a series of contemporaneous amendments to 
Rules 26.2, 32(f), 32.1, 46, and Rule 8 of 
the Rules Governing S 2255 Hearings, which 
extended Rule 26.2, Production of Witness 
Statements, to other proceedings or hearings 
conducted under the Rules of Criminal 
Procedure. Rule 26.2(c) now explicitly 
states that the trial court may excise 
privileged matter from the requested witness 
statements. That change rendered similar 
language in Rule 12(i) redundant. 

Rule 16. Discovery and. Inspection 

1 ( a ) GOVERNMENTAL DISCLOSURE OF 

2 EVIDENCE B¥ 'PHS GCVlBRHMBH'l'. 

3 (1) Information Subject to Disclosure. 

4 ***** 
5 (E) EXPERT WITNESSES. At the 

6 defendant's request. the government shall 

7 disclose to the defendant a written 

8 summary of testimony the goverrunent 

9 intends to use under Rules 702« 703. or 

10 705 of the Federal Rules of Evidence 
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CRIHIHAL PROCEDURE 21 

11 during its case in chief at trial. This 

12 summary must de§cribe the witnesses' 

13 opinions,_ the ba§es and the reasons 

14 ther~tor, aDd the w;i.tness~s' 

15 gya1if;i.cat;i.ons. 

16 (2) Information Not Subject to 

17 Disclosure. Except as provided in 

18 paragraphs (A), (B), aftd (D), and eEl of 

19 subdivision (a){l), this rule does not 

20 authorize the discovery or inspection of 

21 reports, memoranda, or other internal 

22 government documents made by the attorney 

23 for the government or other government 

24 agents in connection with the 

25 investigation or prosecution of the caser~ 

26 Nor does the rule authorize the discovery 

27 or ins~ction ~ of statements made by 

28 government witnesses or prospective 

29 government witnesses except as provided in 

30 18 U.S.C. S 3500. 
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31 * * * * * 
32 (b) THE DEFENDAN'l"S DISCLOSURE OF 

33 EVIDENCE B¥ 'i'HB DBFBNBNPP. 

34 (1) Information Subject to Disclosure. 

35 * * * * * 
36 (C) EXPERT WITNESSES. If the defendant 

37 requests disclosure under subdivision 

38 (a)(l)(E) of this rule and the government 

39 complies, the defendant« at the 

40 government's request, must disclose to the 

41 government a written summary of testimony 

42 the defendant intends to use under Rules 

43 702, 703 and 705 of the Federal Rules of 

44 Evidence as evidence at trial. This 

45 summary must describe the opinions of the 

46 witnesses. the bases and reasons therefor, 

47 and the witnesses' qualifications. 

* * * * * 
COIOlI'l'TEB NOR 

New subdivisions (a)(l)(E) and 
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(b)(1)(C) expand federal criminal discovery 
by requiring disclosure of the intent to 
rely on expert opinion testimony, what the 
testimony will consist of, and the bases of 
the testimony. The amendment is intended to 
minimize surprise that often results from 
unexpected expert testimony, reduce the need 
for continuances, and to provide the 
opponent with a fair opportunity to test the 
merit of the expert's testimony through 
focused cross-examination. See Eads, 
Adjudication by Ambush: Federal Prosecutors' 
Use of Nonscientific Experts in a System of 
Limited Criminal Discovery, 67 N. C. L. Rev. 
577, 622 (1989). 

Like other provisions in Rule 16, 
subdivision (a)(1)(E) requires the 
government to disclose information regarding 
its expert witnesses if the defendant first 
requests the information. Once the 
requested information is provided, the 
government is entitled, under (b)(1)(C) to 
reciprocal discovery of the same information 
from the defendant. The disclosure is in 
the form of a written summary and only 
applies to expert witnesses that each side 
intends to call during its case-in-chief. 
Although no specific timing requirements are 
included, it is expected that the parties 
will make their requests and disclosures in 
a timely fashion. 

With increased use of both scientific 
and nonscientific expert testimony, one of 
counsel's most basic discovery needs is to 
learn that an expert is expected to testify. 
See Gianelli, Criminal Discovery, Scientific 
Evidence, and DNA, 44 Vand. L. Rev. 793 
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(1991); Symposium on Science and the Rules 
of Legal Procedure, 101 F.R.D. 599 (1983). 
This is particularly important if the expert 
is expected to testify on matters which 
touch on new or controversial techniques or 
opinions. The amendment is intended to meet 
this need by first, requiring notice of the 
expert's qualifications which in turn will 
permit the requesting party to determine 
whether in fact the witness is an expert 
within the definition of Federal Rule of 
Evidence 702. Like Rule 702, which 
generally provides a broad definition of who 
qualifies as an "expert," the amendment is 
broad in that it includes both scientific 
and nonscientific experts. It does not 
distinguish between those cases where the 
expert will be presenting testimony on novel 
scientific evidence. The rule does not 
extend, however, to witnesses who may offer 
only lay opinion testimony under Federal 
Rule of Evidence 701. Nor does the amendment 
extend to summary witnesses who may testify 
under Federal Rule of Evidence 1006 unless 
the witness is called to offer expert 
opinions apart from, or in addition to, the 
summary evidence. 

Second, the requesting party is 
entitled to a summary of the expected 
testimony. This provision is intended to 
permit more complete pretrial preparation by 
the requesting party. For example, this 
should inform the requesting party whether 
the expert will be providing only background 
information on a particular issue or whether 
the witness will actually offer an opinion. 
In some instances, a generic description of 
the likely witness and that witness's 
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qualifications may be sufficient, e.g., 
where a DBA laboratory chemist will testify, 
but it is not clear which particular chemist 
will be available. 

Third, and perhaps most important, the 
requesting party is to be provided with a 
summary of the bases of the expert's 
opinion. Rule 16 (a) (1) (D) covers disclosure 
and access to any results or reports of 
mental or physical examinations and 
scientific testing. But the fact that no 
formal written reports have been made does 
not necessarily mean that an expert will not 
testify at trial. At least one federal 
court has concluded that that provision did 
not otherwise require the government to 
disclose the identity of its expert 
witnesses where no reports had been 
prepared. See,~, United States v. 
Johnson, 713 F.2d 654 (11th Cir. 1983, cert. 
denied, 484 U.S. 956 (1984)(there is no 
right to witness list and Rule 16 was not 
implicated because no reports were made in 
the case). The amendment should remedy that 
problem. Without regard to whether a party 
would be entitled to the underlying bases 
for expert testimony under other provisions 
of Rule 16, the amendment requires a summary 
of the bases relied upon by the expert. That 
should cover not only written and oral 
reports, tests, reports, and investigations, 
but any information that might be recognized 
as a legitimate basis for an opinion under 
Federal Rule of Evidence 703, including 
opinions of other experts. 

The amendments are not intended to 
create unreasonable procedural hurdles. As 
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with other discovery requests under Rule 16, 
subdivision (d) is available to either side 
to seek ex parte a protective or modifying 
order concerning requests for information 
under (a)(l)(E) or (b)(l)(C). 

Rule 17. Subpoena 

1 ( a) POR A'l"1'ENDANCE OP WITNESSES; PORM; 

2 ISSOANCE. A subpoena shall be issued by 

3 the clerk under the seal of the court. It 

4 shall state the name of the 'court and the 

5 titIe, if any, of the proceeding, and 

6 shall command each person to whom it is 

7 directed to attend and give test~ony at 

8 the time and place specified therein. The 

9 clerk shall issue a subpoena, signed and 

10 sealed but otherwise in blank to a party 

11 requesting it, who shall fill in the 

12 blanks before it is served. A subpoena 

13 shall be issued by a Onited States 

14 magistrate judge in a proceeding before 

15 that magistrate judge, but it need not be 

16 under the seal of the court. 
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SUBJECT 	 Report on ProPQsed and Pending Rules of Cri.inal 
Procedure and Rules of Evidence 

DATE: 	 May 14, 1992 

I. 	 INTRODUCTION 

At 1ts meeting 1n April 1992, the Advlsory Committee on 
the Rules of Criminal Procedure acted upon proposed or 
pending amendments to a number of Rules of Criminal 
Procedure. This report addresses those proposals and the 
recommendations to the Standing Co.mittee. A GAP Report and 
coples of the Rules and the accompany1ng Committee Notes are 
attached along with a copy of the minutes of the Committee's 
April 1992 meeting. 

II. 	 RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC 
COMMENT. 

In July 1991, the Standing CommIttee approved 
amendments in a number of Rules and directed that they be 
published for public comment. Comments were received on 
several of the proposed amendments and were carefully 
considered by the Advisory Committee at its April 1992 
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meeting. The following discussion briefly notes any 

signifi~ant changes in the l~nguage of the proposed 

amend.ent and the Committee's recommended action: 


A~ Rule 12(i). Production of Stateaents. 

T~ls amendment, which requires production of a 

witness's statements after he or she has testified at a 

pretrial suppression hearing, received no written comments. 

The amendment was approved by the Advisory Committee by a 

unanimous vote. The Commlttee recommends that this 

amendment be approved and forwarded to the Judicial 

Conference. 


B. Rule 16(a). Disclosure of EMperts. 

As approved for publication, the amendment to Rule 

1&(a) closely tracked ~,similar, amendment to Civil Rule 26. 

After ,considering publ ic ,comments' to the Rule, including 

strong opposition from the Department of Justice, the 

Committee_by a vote of &to 5 (The Chair cast the tie-

breaking vote) approved ,a mo~hf,i,ed amendment which requires 
 C 
product ion of a "summary" of fh,e expected expert test imony, .) 
etc. The Advisory Committee r~commends that the amendment 
to Rule 16Ca) be forwarded to the Judicial Conference. 

c. Rule 26.2. Production of Stateaents. 

This amendment req'uires production of a witness's 
statements after the witness has testified at trial; it 
recognizes simllar amendments in Rul,es 12.1, 32Cf), 32.1, 46 
and in Rule 8 of the Rules Governing § 2255 Hearings. Those 
few comments which were received on this Rule were generally 
supportive of the amend~ent. The Committee, however, 
ultimately deletl'd references' in the Rule to the 'fact that 
the witness's prior statement could be ordered disclosed 
after the court had considere~'thewitness's "affidavit." 
Now, only the witness's "testimony" triggers the disclosure 
requirements. The amendment was approved by a 9 to 1 vote 
with one abstention. 

The Advisory Committee recommends that the proposed 
amendment be approved arid forwarded to the Judicial 
Conference. 

D. Rull' 26.3 Mistrial. 

Rull' 26.3 is a new rule which requirl's the trial court ~ 
to obtain the views of both sides before ruling on a 
mistrial motion. Only one comment was received on this 
amendment and it was favorable. No major changes were made 
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r,ecommends that the amendment be 'approved and forwarded to 

th~,Judicial Conference. 


1. 	 Rule 46(i). Production of State.ents. 

This amendment requires disclosure of a witness's 
statements after the witness has testified a detention 
hearing. Although few 'comments were received on this rule, 
th~ Department of Justi6estron~ly opposed the am.ndment on 
the grounds that the're~ui~ement,at such an early stage in 
the case make~ 'it extremely difficult to locate prior 
statements of i~~ wiine~~~•• ,:After lengthy discussion, the 
Committee approved, the ameTidment' :iwith references to 
affidavit. beingremo~~d) 8~ a vofe of 8 to 1. The 
Commi~teerecomm~ndsth~tthe amendment be approved and 
forwarded to the Jud lClai'Confe;"ence. 

J. 	 Rule 8, Rules Govern'ing Section 2255 Hearings. 

This amendment requires production of a witness's 
statements after the, witne~s has testified a Section 2255 
hearing. The one comment ';;ecei'yed on this amendment pointed 
out the potential difficulty of locating a witness's prior 
statements where the hearing is' held years later. After 
deleting references io ~affidavits," the Committee approved 
the amendment' by avot eof9 to' ,0 with one abstention. 

III. 	PROPOSED AMENDI'IIENTS 'TO THE RULES OF CRII'IIINAL PROCEDURE. 

A. 	 In General. 

At its April 1992 meeting, the Advisory Committee 
considered proposed amendments 1:0' a several Rules. It 
recommends that the following a~endments be approved for 
publication and comment from the bench and the bar. Copies 
of the proposed amendments an~ the Committee Notes are 
attached. 

B. 	 Rule 16(a)(1)(A). Disclosure of State.ents by 
Organizational Defendants. 

The proposed amendment to Rule 16 fills a perceived gap 
in criminal discovery: disclosure of statements by persons 
associated with an organizational defendant. The amendment 
requires government disclosure ,of first, statements which 
would be discoverab~e ~s party admissions and second, a 
person's statements ~ori~erning acts for which the 
organization would be vic~riously liable. The amendment is 
similar to one proposed recently by the American Bar 

,~ 
",-,j 

n 
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'1'0: 	 Hon. Robert E. Keeton, Chairman 

standing Committee on Ruies of Practice and 

Procedure 


FROM: H~n. WDl. Terrell Hodges;' C,hairman 

, Advisory CODi~tee on Rules of Criainal Procedure 


SUBJECT:' 	 GAP Report: 'Explanation of changes Made SUl)sequent 
to the 'Circulation for, PUblic Comment of Rules 
12, 16, 26.2, 26.3,'32; 32.1,40, 41, 
4'6, and Rule'S, of th;' Rules Governing' section 
2255 Hearings.. " , , ' ' , 

, ''10, "" 

DATB: 	 Kay 15, ,1992 

At its July 1991 mee;ting, 'th~ standing committee 
approved the circulation for public comment of proposed 
amendments to the following Rules of Criminal Procedure and 
Rules Governing Section' 2255 Hearings! 

Rule 12 (i),. Production of:: Statements. 

Rule 16(a). Disclosure of Experts. 

Rule 26.2(c). Production of statements. 

Rule 26.3. Mistrial. 

Rule 32(f). Production of statements. 

Rule 32.1(c)~ Production of statements. 

Rule 40. Committment to Another District. 

Rule 41(c). 'Search and Seizure. 

Rule 46(i). Production of Statements. 

Rule 8, Rules Governing section 2255 Hearings. 


The Advisory committee has considered the written 
submissions from members of the, public who responded to the 
request for comment as well as the recommendations of the 
Standing Committee's Subcommittee on Style. Summaries of 
any comments on each Rule, the Rules, and the accompanying 
Committee Notes are attached. The Advisory committee's 
actions on the amendments subsequent to the circulation for 
public comment are as fbI lows : " ' 

1. Rule 	12(i).production of Statements. 

There were no written comments on the amendment to Rule 
12(i). In addition to stylistic changes, the committee 
deleted the introductory, "Except as herein provided" 
language. The amendment deleting the last portion of the 
subdivision removed the necessity for that language. 

2. Rule 	16(a). Disclosure of Experts. 

The Committee has made several substantive changes to 
the rule. In response to serious concerns from the 
Department of Justice, the Committee removed language from 
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the amendment which would-have required a detailed statement 
of the testimony, etc. to ..be giveh by the expert witness. 
Some changes were also made in the committee Note to reflect 
the fact that under the amendment,. only a "summary" would be 
required. The Committee does not believe that the changes 
require republication and further· comment. 

3. Rule 26.2(c). Production of statements. 
~ - ,. , : .'1t.:t,.". '''(',. ..fi. ....,#~ ;?i1~cl'~1~1.f 

In addition to chafiq~s·1n j!styi~;"i~£be Committee removed 
any reference in the amendment to. "affidavits." .Thus, as 
rewritten, a witness's prior statement need only be produced 
after that witness has actually testified" Similar changes 
were also made in the amendments to Rules 32(f), 32.1,46, 
and Rule 8, Rules Governing section 2255 Hearings. . 

4. Rule 26.3. Mistrial. 

The Committee has made no changes in the Rule. 

5. Rule 32(f). Production of statements. 

Only one comment was received on this amendment and it 
was favorable. As with the. proposed amendment to Rule 26.2, 
discussed supra, the Committee has removed the reference to 
"affidavits" and made other suggested stylistic changes. If 
the Standing committee agrees to forward this amendment and 
also to approve the Advisory Commit~ee's recommendation that 
the current Rule 32(e) be repealed, then this amendment 
should be redesignated as 32(e). 

6. Rule 32.1(c). Production of statements. 

The Committee removed the reference to "affidavits," as 
noted supra, and made several stylistic changes. 

7. Rule 40(a). Committment to Another District. 

Several changes in style were made to the amendment. 

8. Rule 41(c). Search and seizure. 

The Committee deleted the word "judge" which had 
followed the words "federal magistrate," in order to conform 
the rule to the definition for that term found in Rule 54. 
The word "judge" had apparently been inadvertently included 
in the proposed amendment to reflect the change in the title 
of United States Magistrate Judge. However, in the context 
of this rule, a "federal magistrate" also includes other 
judges in the federal judiciary. The Committee Note was 

c 
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1 Rule 16. Disoovery and Inspeotion 

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE. 

3 (1) Information Subject to Disclosure. 

4 * * * * * 
5 eEl EXPERT WITNESSES. At the defendant's 

6 request. the government must disclose to the defendant a 

7 written summary of testimony the government intehds to use 

8 under Rules 702, 703, or 705 of the Federal Rules of 

9 Evidence as evidence-in-chief at trial. This summary must 

C' 
10 describe the opinions of the witnesses, the bases and the 

11. reasons,therefor, and tbe witnesses', gualifications. 
d 

! 
! 12 (2) Information Not Subject to Disclosure. Except as 
ii' 
" 13 provided in paragraphs (A), (B), efta (D), and eEl of 

14 subdivision (a) (1), this rule does not authorize the" 

,i " 


ij' 

I' 

I' 15 discovery or inspection of reports, memoranda, or other 
~L' 

I'I 16 internal government documents made by the attorney for the 

* New matter i~ underlined. Matter to be omitted is 

lined through. 

c 
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1 government or other government agents in connection with the 


2 investigation or prosecution of the case,~ Nor does the 


3 rule authorize the discovery or inspectioner of statements 


4 made by government witnesses or prospective government 


5 witnesses except' as provided in 18 U.S.C. § 3500. 


6 * * * * * 
. 
7 (b) DISCLOSURE OF EVIDENCE BY THE DEFENDANT. 


8 (1) Information Subject to Discl.osure. 


9 
 * * * * * 

10 ec). EXPERT WITNESSES. If the defendant 

11 requests disclosure under subdivision (a)(l)CE) of this. rule 

12 and the government complies, the defendant, at the 

13 government's reguest, must disclose to the government a 

14 written summary of testimony the defendant intends to use 

15 under Rules 702, 703 and 705 of the Federal Rules of 

16 Evidence as evidence-in-chief at trial. This sUmmary must 

17 describe the opinions of the witnesses, the bases and 

18 reasons therefor. and the witnesses' qualifications. 

COHHITTEE HOTE 
( 

New SUbdivisions (a)(l)(E) and (b)(1) ee) expand federal 
criminal discovery by requiring disclosure of the intent to 
rely on expert opinion testimony, what the testimony will 
consist of, and the bases of the testimony. The amendment 
is intended to minimize surprise that often results from 
unexpected expert testimony, reduce the need for ~ 
continuances, and to provide the opponent with a fair \. ) 
opportunity to test the merit of the expert's testimony 
through focused cross-examination. See Eads, Adjudication 

326



o o 

Advisory committee on Criminal Rule.~ ,8 
GAP REPO~ 
May 1992 

by Ambush: Federal Proscecutors' Use of Nonscientific 
Experts in a System of Limited criminal Discovery, 67 N. C. 
L. Rev. 577, 622 (1989). 

Like other provisions in Rule 16, subdivision (a)(1)eE)
requires the government to disclose information regarding 
its expert witnesses if the defendant first requests the 
information. Once the requested information is provided, 
the government is entitl~<i,~y.nder ,(b) 0-) eC) to reciprocal
discovery of the same iiHormati'bn -"frdm'~~'the defendant. The 
disclosure is in the form of a written summary and only 
applies to exp~rt witnesses that each side intends to call 
during its case-in-chief. Although no specific timing 
requirements are included, it is expected that the 'parties
will make their requests and disclosures 'in a timely
fashion. . 

with increased.use of both scientific and nonscientific 
expert testImony, one of. counsel's most·basic. discovery 
needs is to learn that an expert is expected to testify. 
See Gia:nelli, Criminal Discovery, Scientific Evidence, and 
DNA, 44 Vand.L.' ,Rev'•. 793 (19'91); sympos'iumon Science and 
the Rules, o-f Leg~l Procedure, 101 F.R ..D~ 599· (1983) .'This 
is particularly 'important; if the expert .is expected .to 
testify on matters which touch on new or controverisal 
techniques or op~~ions. The amendment is intended to meet 
this ne¢d by £irst, requiring notice of the expert's 
qualifieations wijich in turn w,il.l- :permit the requesting
party'to determinewhetherin·fact the witnef3s is an expert 
within the definition: of Fede~al Rule of Evide~c~ 702. Like 
Rule 702, which .generally prov,ides' ,a brOad d~fitdtion of who 
qualifies as an "eXpert," the 'ame'nd,ment is broad in that it 
includes both scientific and nonsc~entific experts. It does 
not distinquish between those cases where the expert will be 
presenting test~~ony on novel scientific evipence. The rule 
does not extend,however, to witnesses who m~y offer only 
lay opinion ~esti~ony under Federal Rule of Evidence 701. 
Nor does the amen~ent extend to summary witnesses who may
testify under Fed~ra.I·Rule of .Evidence 1006 unless the 
witness is calle4 t9 offer expert opinions apart from, or in 
addition to, the summary evidence. 

Second, the requesting party is entitled to a summary 
of the expected testimony. This provision is intended to 
permit more complete pretrial preparation by the requesting 
party. For example, this should inform the requesting party 
whether the expert will be providing only background 
information on a particular issue or whether the witness 
will actually offer an opinion. In some ins,tances, a 
generic descriptio~ of the likely witness and that witness's 
qualifications may be sufficient, e.g., where a DEA 
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laboratory chemist will testify, but it is not clear which 
particular ,chemist will be available. 

Third, and perhaps most i~portant, the requesting party 
is to be provided with a summary of the bases of the 
expert's opinion. Rule 16(a)(1)(D) covers disclosure and 
access to: any results or, reports, of mental or physica,i 
examinations and scientific testing. 'But ,the fact that no 
formal Written reports have been ,made ,does not necessa:t;'ily 
mean tl'\at, an expert wifl'not testify at, trial. At ;Least one 
federal court has ¢oncluded, that that provi·sion dig. not 
otherwise, require the gOvernment" to disclo,se the iq,:entJty of 
its eXJ?ert witnesses where no 'reports l'lad been prepared. 
See, ~, Un;ited States v. :Johnson,l. 713, F.2d 6,?4 (l;1th eire 
1983, dert. denied, 484, u';'S.; ;9,56 ,(19:84),(ther~~ is n9;, right to 
witnesS 'list and Rule 16 was n~t' iDipliqate~ because no 
reports were made in the case)~' The a~endment should remedy 
that pt1'oblem. ;", Without reqardl to whsther: ~pa;r:ty' w~:)uld be 
entitl~j'tr,to, th~ ,unde~lrying' bases fQr"ie~ertl ,t.es~imony under 
other' prbvisions of ,Rule ) ..6j, the am,f3rl~Erot,requires a,', 
summaft'~; t:J~' the: ba~:es;, ,:r;-e.1ied ~IUPO~ ~Yr*h~1 ~~xpert,~, t~at~ ,should 
~ove~" IJ~' :c:>n;tiY' wr!:Lt~etI·J~l,lcl:?'~a~ '::~P~'rt~f,~'t,:,sts~ "r~fo~,s., . and 
:Lnvest~;l.C?n~, "but ::;arw' l.I1f~;r:ma1;.l.!:m~~)+.p~tt: ;ml,J'9tt~, 'be:p5~c.~nl.z~d n 
as a leg'!iftima.:t:e ,biisi~ ',for! an: ~opin~qri:'lqrrPj~rFei:i~ra~,~~t1ite' of ,,-. 
Evidenqell103 ,',,:d.nc:J;.ud~ng opi~i6tts ~f,~,o~llj3r 'e,xi;>~rts r" " : 

,,~: :( " ' '.' I ,".,' i ,.,,~'>;, 'i. ~ ',':"I~l(;1,' 

The amendmentJs, ,~re: not; inten(;U~d ,tp, qr~ate unreasO;nable 
procedural h~rdle's •. ',~';As witlil'"otber 'di$covel:Y ',requ,sts:,: ,:under 
Rule 16',\ sUbdivisi'on, ,(,,*)i~! av~ilab+~,;~o e~~ers~de 1;0; seek 
ex p~rte, ,:fl :P~()te:c~iv~ 'or 'mo~!i~y!h9 ,?ri:l;~r.: .ccippepiiJ;lg, ~,~ests 
for l.nfor;mat10h under (a),(1Jh(E) ~,or"H~),I(;1h(C)~,· 

1.', ' '11 ' , , ): L ". ! l 1 "lJ" t " 
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ADVISORY COHKITTEE ON 

FEDERAL RULES OF CRIMINAL PROCEDURE 


PROPOSED AMENDMENT TO RULE 16(a)(1) eE) 


I. 	 SUMHARY OJ' COHKENTS: Rule 16 (a) (1) (E) 

The Committee 'received comments from six individuals or 
organizations which generally supported'the proposed 
amendments which would require pretrial disclosure of expert 
testimony. The Justice Department also commented on the 
proposed amendment and cited several reasons for strongly
opposing the change. Several commentators offered suggested 
changes concerning the scope of the ;disclosure requirement 
and the timing requirements. 

II. 	 LIST OJ' COHKENTATORB: Rule 16(a) (1) (E) 

1. 	 Robert Garcia, Prof., Los Angeles, CA., 3-18-92 

2. 	 Robert L. Hess, Esq., Los Angeles, CA, 1-24-92 

3. 	 Benedict P. Kuehne, Esq., Miami, Fla., 11-18~92 

4. 	 Robert S. Mueller, Esq. & J William Roberts, Esq., 
Wash. D.C., 4-16-92 

5. 	 Lawrence B. Pedowitz, Esq.,New York, N.Y., 2-15-92 

6. 	 Charles Pereyra-Suarez, Esq.,Los Angeles, CA, 2­
14-92 

7. 	 Myrna S. Raeder, Prof., Los Angeles, CA, 1-31-92 

III. 	COHKENTS: Rule 16(a) (1) (E) 

Robert Garcia 
Law Professor 
Los Angeles, CA 
Feb. 	 26, 1992 

Professor Garcia supports the proposed amendment but 
'concludes that it suffers from several limitations. First, 
the rule should require government notice without a request 
'from the defense. Second, the government should be required 
to make its disclosure a reasonable time before trial and 
before any suppression hearings. Third, the government 
should be required to provide as much discovery in c~iminal 
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as in civil cases. He believes that proposed amendments to 
Civil Rule 26 ,and Rule of Evidence 702 will provide greater 
notice in civil cases. He also notes that the rule should 
explicitly provide procedures for permitting the defense 
ample t1me to prepare its c::ase in light of the government 
disclosures, including a provision ,for deposing expert
witnesses. ' , ,> • 

RobertL. Hess 
Committee Chair, Los Angeles Chapter of FBA 

'"Los Angeles, CA ., 
. 

Jan., 24, 1992 

Mr. Hess has submitted a report from the Los Angeles 
Chapter of the Federal Bar Association which questions the 
need for the amendment to Rule 16; the issue of disclosure 
of experts has not been a problem in the Central District of 
California. In fact, the requirememt might work to the 
disadvantage of the defense whicp will normally not have the 
resources to compile the'report ,t'equired by 'the proposed 
amendment. The amendment al~o re~ires t~e defense to make 
pretrial assessments of what, if:,any, expert,testimony will 
be o~fered -- something that it may not always be able to do 
in terms of cost and strategy.' j' 

Benedict P. Kuehne 
Private Practice 
Miami,. Fla 
Oct. 28, 1991 

The commentator generally supports the proposed 
amendment to Rule 16 in that it will promote broader 
discovery and discourage trial by ambush. 

Robert S. Mueller, III, Esq. 
J. William Roberts, Esq. 

US Justice Department & Advisory Committee of US Attorneys

Washington, D.C. 

April 16, 1992 


The Justice Department and the Attorney General's 
Advisory Committee of United States Attorneys is opposed to 
the proposed amendment to Rule 16(a)(1)(E). The 
commentators believe that the proposal would be "inimical to 
the interests of justice" and would "lead to greated , 
opportunities. to distort the truth-seeking function of the ~ 
trial." In their view, there is no major problem with the 
current disclosure requirements and that the current 
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.J 	 prOv,1s1ons in Rule 16 strike a fair balance. The rule is 
also overbroad in that it would include' "summary" witnesses 
and other nonscientific expert witnesses. Those types of 
witnesses may not be identified until after the trial has 
begun. The amendment would also permit the defense to shape 
its defense improperly. And it would also slow down the 
plea negotiation process; defendants will wait until they 
~ee who the expert witnesses are before negoitiating. 
Finall¥, theamendmel!t .::!,,~l~ iP~;~en. (t~e ,.. litigation system by
foster1ng needless 11tlJ;Jat1on. "" 

Lawrence B. Pedowitz, Esq. 

Chair, Assoc. of N.Y. Bar 

New York, N.Y. 

Feb. 15, 1992 


c' 

Mr. Pedowitz has submitted a report from the Criminal 
Law Committee of the Association of the Bar of New York 
City. That report generally supports the proposed amendment 
to Rule 16 but suggests that it be expanded to parallel 
similar provisions in Civil Rule 26. It·also questions 
whether the disclosure should apply to non-traditional 
expert witnesses and notes the problems, that could arise 
from the prosecution's good-faith failure to supply 
disclosure where it decides during trial, for example, to 
present expert testimony. 

Charles Pereyra-Suarez 
Federal Courts Committee, LA County Bar Assoc. 
Los Angeles, .CA 
Feb. 14, 1992 

This commentator endorses the report filed by the Los 
Angeles Chapter of the Federal Bar Association, supra. 

Myrna S. Raeder 

Law Professor 

Los Angeles, CA 
Jan. 31, 1992 

Professor Raeder generally supports the proposed
amendment but suggests that first, the amendment be changed 
to reflect last minute decisions to present expert testimony 
and. Second, to discourage intentional delay the rule 
shOUld be amended to require a specific time for compliance. 
Third, she is concerned about the requirement that a 
complete statement of all opinions be included; she 
perceives a potential problem with litigation over whether 
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the expert may be permitted to vary his or her testimony 
from the "script" in the disciosure. Finally, she questions 
the possible relationship with thi,s amEmd:Dient 'and, Rule 
16 (a) (1) (D) .and 16 (a)'(l). (B) , which. require. disclosure of 
reports and examinations and tests.' She suggests that the 
iss,ue,be., at' a minimum, addressed in the accompanying 
commentary. ' . " 
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Rule 16. Discovery and Inspection 

1 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

2 (1) Information Subject to Disclosure. 

3 (A) STATEMENT OF DEFENDANT. Upon request of a 

4 defendant the government must lihall disclose to the 

:5 defendant and make available for inspection. copying or 

6 photographing: any relevant written or recorded 

7 statements made by the defendant. or copies thereof. 

B within the possession. custody or control of the 

9 government, t'he existence of vhich is known. or by theo 10 exercise of due diligence may become known. to the 

11 attorney fo~ the government: that portion of any 

12 written record containing the substance of any relevant 

, , 13 oral statement made by the defendant vhether before or 
, 

14 after arrest in response to interrogation by any person 

1:5 then known to the de£endant to be a government agent: 

16 and recorded testimony of the defendant before a grand
! 

" 

I 
17 jury vhich relates to the offense charged. The 


" 


18 government must shall also disclose to the defendant 

19 the substance of any other relevant oral statement made 

20 by the defendant whether before or after arrest in 

21 response to interrogation by any person then known by 

c 22 the defendant to be a government agent if the 

23 government intends to use that statement at trial. 

24 Upon request of a Where ~ defendant which is an 
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25 organi2ation such as a corporation, partnership# 

26 associati.on# or labor union, the governm\?nt must 

27 disclose to the de£endant any o£ the £oregoing 

28 statements made by a person tbe conrt may gratlt +be 

29 

30 reeer~ed teet~me~y of any wit~eee befcJe a ~ra~~ j~ry 

31 who (1) was, at the time o£ making the statement ~ 

32 teetimcny, so situated as ~ ~ director, o££icerL ~ 

33 employeeL or agent as to have been able legally to bind 

34 the defendant in respect to the subject of the 

35 

36 at the time of offense. personally involved in the 

37 alleged conduct constituting the of£ense and so 

38 situated as a ~ director, of£icerL ~ employee. or 

39 agent as to have been able legally to bind the 

40 defendant in respect to that alleged conduct in which 

41 

42 

the ."Reaa person ya. involved. 

. --. . 
COMMITTEE HOTE 

The amendment is intended to clari£y that the discovery 
and disclosure requirements of the rule apply equally to 
individual and organi2ational defendants. See In re Un1 ted 
States. 918 F.2d 138 (11th Cir. 1990) (rejecting distinction 
between individual and organizational defendants). Because 
an organizational defendant may not know what its officers 
or agents have said or done in regard to a charged offense. 

r-') 
~. " 
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it is important that it have access to statements made by 
persons whose statements or actions could be binding on the 
defendant. See also United States v. Hughes, 413 F.2d 1244. 
1251-52 (5th Cir., 1969), vacated as moot, 397 U.S. 93 
(1970}(prosecution of ,corporations ·often resembles the most 
complex civil cases, necessitating a vigorous probing of the 
mass of detailed facts to seek out the truth-). 

The amendment defines defendant in a broad. 
nonexclusive, fashion. See also 18 U.S.C. § 18 (the term 
·organization- includes a person other than an individual). 
And the amendment recognizes that an organizational 
defendant could be bound by an agent's statement, see, e.g., 
Feder~l Rule of Evidence 801(d)(2>, or be vicariously liable 
for an agent's actions. The amendment does not address, 
hoveve~, ,the issue of what, if any, shoving an 
org~nizational defendant would be required to establish that 
a particular person was in a, position to legally bind :the 
organiz~tional defendant. But as with indiVidual 
defendants, the organizational defendant is entitled to the 
statements vithout first seeking cburt approval. If 
disclosure is denied and the defendant'seeks relief from the 
court, the Committee envisions that the organizational 
defendant might have to offer some evidence, short of a 
binding stipulation or judicial admission, that the person 
in question was able to bind l~gally the defendant. 
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MINUTES 

ADVISORY COMMITTtE 


FEDERAL RULES OF CRIMINAL PROCEDURE 


April 23, 24, 1992 

Washington, D.C 


The Advisory Committee on the Federal Rules of Criminal 
Procedure met in Washington, D.C. on April 23 and 24, 1992. 
These minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Keenan, acting chair, called the meeting to order 
at 9:00 a.m. on Thursday, April 23, 1992 at the 
Adr.inistrative Office of the United States Courts. The 
following persons were present for all or a part of the 
Committee's meeting: 

Han. Wm. Terrell Hodges, Chairman 
Hon. James OeAnda 
Hon. John f. Keenan 
Han. Sam A. Crow 
Hon. D. Lowell Jensen 
Hon. B. Waugh Crigler 
Prof. Stephen A. Saltzburg 
Mr. John Doar, Esq. 
Mr. Tom Karas, Esq. 
Mr. Edward Marek, Esq. 
Mr. Roger Pauley, Jr., designee of Mr. Robert s. 

Mueller III, Assistant Attorney General 


Professor David A. Schlueter 

Reporter 


Also present at the meeting were: Judge Robert Keeton, 
Chairman of the Standing committee on Rules of Practice and 
Procedure, Mr. Joe Spaniol, Mr. Peter McCabe, Mr. David 
Adair, Ms. Judith Krivit, and Mr. John Robiej of the 
Administrative Office of the United States Courts, and Mr. 
William Eldridge of the Federal Judicial Center. Judge 
Harvey Schlesinger was not able to attend. 

I. INTRODUCTIONS AND COMMENTS 

Due to the temporary absence of Judge Hodges, Judge 
Keenan welcomed the attendees and noted that all of the 
members were present with the exception of Judge Hodges, who 
was expected shortly and Judge schlesinger whose docket 
prevented him from attending the meeting. Judge Keenan 
extended a welcome to the two new members, Judge Jensen and 
Magistrate Judge Crigler. He noted that Mr. t:illiam 

336



I 
• 


April 1992 Minutes 2 . 
Advisory Committee on criminal Rules 

Wilson, standing Committee member acting as liaison to the 
Advisory Committee, was not able to attend due the recent 
death of his wife. On behalf of the committee, Judge Reenan 
extended deepest sympathies to Mr. Wilson. 

II. APPROVAL or MINUTES 

Judge Crow moved that the minutes of the Committee's 
November meeting in Tampa, Florida be approved. Hr. Karas 
seconded the motion which carried by a unanimous vote. 

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION 

A. special Order of Business: Request by 

Federal Bureau of Prisons Regarding Arraignments 


Mr. J. Michael Quinlan, Director of the federal Bureau 
of Prisons spoke briefly to the Committee, urging it to 
reconsider proposed amendments to the Federal Rules of 
Criminal Procedure which would permit arraignment of 
detainees through closed-circuit television or some similar 
arrangement. He noted that problems of security and the 
sheer numbers of arraignments involving detainees threatened 
to gridlock the system. He added that there are 
approximately 119,000 such hearings a year. In particular
he asked the Committee to consider amending Rules 10 and 43 
to permit arraignments without the defendant actually 
appearing in court. Judge Keenan and the Reporter 
indicated that the matter would be placed on the Fall 1992 
~enda. 

B. Rules Approved by the Supreme court 
and by Congress 

The Reporter informed the Committee that several Rules 
approved by the supreme court and sent to Congress had 
become effective on December 1, 1991: Rule 16(a)(1)(A)
(DiSClosure of Evidence by the Government), Rule 
35(b) (Reduction of Sentence) and Rule 35(c) (Correction of 
Sentence Errors). In addition, technical amendments in 
Rules 32, 32.1, 46, 54(a), and 58 became effective on that 
date. 

C. Rules Approved by the standing Committee 
and Circulated for Public Comment 

The Reporter indicated that a number of rules which had 
been approved by the Standing Committee for public comment 
were back before the committee for its reconsideration. He 
i~dicated that very few written comments had been received 
on the proposed amendments and that most of those had been 
positive. The Reporter also noted that the "Style" 
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subcommittee of the standing committee had presented its 
suggested changes in the language to all of the Rules and 
that unless otherwise noted, those changes should be a part 
of the approved versions forwarded to the standing 
committee. Judge Keeton added that it was not the intent of 
the Standing committee that the style committee make any 
sUbstantive changes to the Rules themselvet. The Committee 
then addressed each of the proposed Rules. 

1. Rule 12(i). ProdUction of statements. 

The Reporter indicated that no written comments had 
been received on the proposed amendment. After brief 
discussion in which it was noted that the introductory 
language in the Rule should refer to "these Rules," Mr. 
Karas moved that the Rule be forwarded to the standing 
Committee. Mr. Marek seconded the motion which carried by a 
unanimous vote. 

2. Rule 16(a). Disclosure of Experts. 

The Reporter informed the Committee that the proposed
amendment to Rule 16(a} had generated some comments from the 
public. Several had raised the issue of the scope of the 
rUle, the lack of specific timing requirements, the 
relationship between this provision and others in Rule 16, 
and the difficulty of knowing in advance of trial which 
experts would be called to testify. 

Mr. Karas moved that the Rule be approved and forwarded 
to the Standing Committee for its approval. Mr. Doar 
seconded the motion. 

Mr. Pauley refer~ed to a letter sent by the Justice 
Department to the Advisory committee which expressed strong 
opposition to the amendment. He noted that there did not 
seem to be any real problems which required the amendment 
and that the Committee should consider the full panoply of 
experts that would potentially fall within this amendment. 
In particular, he noted that "summary" experts would be 
covered and that the amendment did not cover problems which 
would arise if the government did not know in advance of 
trial which witnesses it would call. Judge Hodges noted the 
the Department's letter in opposition to the amendment had 
been received by the Committee almost two months after the 
official comment period ended. 

1. Although the rules are noted here in chronological 
order to facilitate referencing, they were not discussed in 
this exact order. 
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Professor Saltzburg endorsed the concept of the 
amendment. He indicated that the language "at the request 
of the defendant," should stay in and observed that if 
problems develop with application there will be time for any 
further amendments. He indicated that the problem of the 
parties not knowing who the witnesses would be could be 
addressed by extending the amendment only to those witness 
that a party "expected" to call. Mr. Marek echoed Professor 
Saltzburg's support for the amendment and disagreed with the 
Department's assertions that defendants are not currently 
being surprised by government experts. 

Judge DeAnda spoke in favor of the amendment and noted 
that the timeliness requirements would affect both the 
government and the defense. Judge Jensen added that the 
underlying concept of the Rule was good but that he was 
opposed to the requirement for a written report. Mr. Pauley 
again expressed concern about the amendment and added that 
it would require the government to present its theory of the 
case to the defendant before trial. 

After some additional discussion on the options 
available to the committee, the chair called the question on 
the existing motion to send the amendment forward as 
published. That motion failed by a vote of 8 to 2. 

Professor Saltzburg then moved that changes be made in 

the amendment which would address some of the concerns 

raised during the discussion: 


"At the defendant's request, the government must 
disclose to the defendant a written summary of 
testimony the government intends to use under 
Rules 702, 703 and 705 of the Federal Rules of 
Evidence as evidence-In-chief at trial. This 
summary must describe the opinions of the 
witnesses, the bases and reasons therefor, and the 
witnesses' qualifications." 

Mr. Marek seconded the motion. Mr. Doar expressed some 
concern about whether the new language should leave out the 
reference to the underlying data relied upon by the expert 
witness. Mr. Pauley noted that the new language addressed 
some of the concerns raised by the Department of Justice but 
in an extended discussion of the issue, stated that the 
amendment and the debate it would generate were not needed 
because currently no problem exists. In his view, the 
amendment goes far beyond what is necessary and will 
generate needless litigation. The suggestion was made that 
the Committee Note to the amendment note some distinction 
between non-expert "summary" witnesses. 
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The Committee's vote on the motion was 5 to 5. But the 
motion ultimately carried on the tie-breaking vote by the 
Chair, Judge Hodges. Professor Saltzburg then moved that 
the committee recommend to the Standing committee that no 
further public comment be sought ..... the amendment. That 
vote as well was a tie vote (5 to 5) but ultimately carried 
when the Chair voted in the affirmative. 

Professor Saltzburg thereafter moved that conforming 
changes be made in Rule 16(b) (l)(C), that they be forwarded 
to the standing committee with the recommendation that no 
futher public comment be solicited. That motion was 
seconded by Mr. Marek and carried by a unanimous vote. 

In further discussion on Rule 16, Judge Keenan 
suggested that the Committee Note should indicate the 
potential problems with fungible experts and the amendment 
is not intended to create unreasonable procedural hurdles. 
Mr. Marek expressed concern about disclosure of experts who 
are not fungible. It was noted by several members during 
the ensuing discussion that Rule 16(d) provides an avenue of 
relief for both sides. 

3. Rules 26.2 and 46. Production of statements. 

The Reporter informed the Committee that the public 
comments on the amendment to Rule 26.2 were generally 
supportive of the change. One commentator suggested that 
similar amendments be extended to the rules addressing 
dimissal of indictments (Rule 12(b}(1» and motions for new 
trials (Rule 33). That same commentator pointed out that 
there wc~ld be difficulty producing statements at pretrial
detention hearings and hearings held under Section 2255. 
Another commentator indicated that the term "privileged
information" should be defined. 

Mr. Pauley referred to the letter prepared by the 
Department of Justice which opposed the amendment to Rule 
26.2 and Rule 46 insofar as those amendments would apply to 
disclosure of statements at pretrial detention hearings. 
He had no problem with the concept of Rule 26.2 but 
expressed concern about the extension of production 
requirements to pretrial proceedings. A major problem, he 
noted, would be the difficulty of gathering statements at 
such an early stage in the prosecution. He added that there 
are no real problems requiring the amendment, that the 
amendment will simply cause additional litigation, and will 
pose dangers to government witnesses. 

Mr. Karas responded that there can be a real problem 
where individuals are detained for lengthy periods of time. 
Further, he noted that the Supreme Court in Salerno 
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government used grand jury testimony, which might be 3 good 
change. Nontheless, he favored sending the matter to the 
Civil Rules Committee first. Mr. Pauley strenuously 
objected to that suggestion. 

The committee ultimately rejected the motion by 4 to 5 
with one absention. 

2. 	 Rule 11. Proposal tQ Require Advice Concerning 
Consequences of Guilty Plea 

Judge Hodges informed the Committee that Mr. James 
Craven had suggested that Rule 11 be amended. The amendment 
would require that any defendant who was not a vnited States 
citizen be advised that a plea of guilty might result in 
deportation, exclusion from admission to the United States, 
or denial of naturalization. The brief discussion which 
followed focused on ~he practical problems associated with 
giving this, and similar advice which really focuses on the 
potential collateral consequences of a guilty plea. Judge 
Keenan moved that the proposed amendment be disapproved. 
Judge DeAnda seconded the motion which carried unanimously. 

3. 	 Rule 16. Proposal to Consider Amendments. 

Judge Hodges indicated that Mr. Wilson had suggested 

that Rule 16 be considered in light of growing concerns 

about federal criminal discovery. But in his absence, the 

matter would be carried over to the Fall 1992 meeting. 


4. 	 Rule 16(a) (1) CAl. Disclosure of statements by 
oAqanizational Defendants 

The Reporter indicated that in response to the 
Committee's direction at the November 1991 meeting, he had 
drafted proposed amendments to Rule 16 concerning disclosure 
of stace~ents by organizational defendants. In a brief 
discussion it was noted that the Rule and the Committee Note 
should differentiate between statements by agents which 
would be discoverable as party admissions and an agent's 
statements concerning acts for which the organization would 
be vicariously liable~ Mr. Karas moved that the amendment 
be forwarded to the Standing Comrnitt~e for public comment. 
Judge Crow seconded the motion. It carried unanimously. 

5. 	 Rule 29(b). Proposal to Delay Ruling on Motion for 
Acquittal. 

The committee continued its discussion of an amendment 

to Rule 29(b) which had been suggested by the Department of 

Justice and addressed at the November 1991 meeting. 

Additional drafting of the amendment made clear that the 
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FEDERAL RULES OF CRIMINAL PROCEDURE 


Nove.ber 7, 1991 
Tallpa, Florida 

The Advisory Committee on the Federal Rules of Criminal 
Procedure met in Tampa, Florida on November 7, 1991. These 
minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Hodges called the meeting to order at 9:00 a.m. 
on Thursday, November 7, 1991 at the United States 
Courthouse in Tampa, Florida. The following persons were 
present for all or a part of the Committee's meeting: 

Hon. Wm. Terrell Hodges, Chairman 
Hon. Sam A. Crow 
Hon. James DeAnda 
Han. Robinson O. Everett 
Hon. Daniel J. Huyett, III 
Hon. John F. Keenan 
Han. Harvey E. Schlesinger 
Prof. Stephen A. Saltzburg 
Mr. John Doar, Esq. 
Mr. Tom Karas, Esq. 
Mr. Edward Marek, Esq. 
Mr. Roger Pauley, Jr., designee of Mr. Robert S. 

Mueller III, Assistant Attorney General 

Professor David A. Schlueter 
Reporter 

Also present at the meeting were Judge Robert Keeton, 
Chairman of the Standing Committee on Rules of Practice and 
Procedure, Mr. William Wilson, Standing Committee member 
acting as liaison to the Advisory Committee, Mr. David 
Adair, Ms. Ann Gardner, and Mr. John Robiej of the 
Administrative Office of the United State5 Courts, and Mr. 
James Eaglin from the Federal Judicial Center. Judge D. 
Lowell Jensen, a newly appointed member of the Committee, 
was not able to attend. 

I. INTRODUCTIONS AND COMMENTS 

Judge Hodges welcomed the attendees and noted that all 
of the members were present with the exception of a new 
member, Judge D. Lowell Jensen, who had just been appointed 
to the Committee but was not able to attend due to 
previously scheduled commitments. Judge Hodges also noted 
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that Judges Everett &nd H~yett would be departlng the 
Committee and on behalf of the Committee, thanked them for 
their diligent efforts and contributions. 

II. PUBLIC HEARINGS ON PENDING AMENDMENTS 

Judge Hodges gave a brief report on proposed amendments 
to various rules which had been approved by the Standing 
Commit'tee at its July meeting: Rule lEda) (Discovery of 
Exp2rt), Rule 12. 1 (Production of Statements), Rule 
23.3(Mistrial>, Rule 26.2CProduction of Statements), Rule 
32(f) (Production of Statements), Rule 32.1CProduction of 
Statements), Rule 40(a) (Appearance Before Federal Magistrate 
Judge), Rule 41(c) (2) (Warrant Upon Oral Testimony), Rule 
46CProduction of Statements), and Rule 8 of the Rules 
Governing § 2255 Hearings(Production of Statements at 
Evidentiary Hearing). 

The proposed amendments had been published and 
distributed for comment by the public. Although a public 
hearing had been scheduled, which would immediately proceed 
the Committee's meeting, no persons had given the requisite 
notice of an intention to speak at the hearing. Therefore, 
the hearing was not held. Judge Hodges commented further on 
the fact that at least one person was scheduled to appear at 
the Committee's January 17, 19q2 hearing in Los Angeles. 
Thus, that hearing would apparently be held. 

III. APPROUAL OF MINUTES 

The Committee reviewed the minutes of its May lq91 
meeting in San Francisco and several corrections were noted. 
On page &, the words, "sources of" were added at the end of 
the 11th line. And the reference to "Judge Keeton" on page 
8 t line 5, was amended to reflect Judge Keenan's name. 
Judge DeAnda moved that the minutes be approved as amended. 
Judge Crow seconded the motion which car~ied by a unanimous 
vote. 

IU. CRIMINAL RULE AMENDMENTS UNDER CGNSIDERATION 

A. Rules Approved bV the Supre.e Court 
and Ppnding Before Congress 

The Reporter informed the Committee that the Supreme 
Court had approved amendments to Rules 16(a}(1)(A) 
(Disclosure of Evidence by the 60vernment)~ Rule 
35(b) (Reduction of Sentence) and Rule 35(c) (Correction of 
Sentence Errors). The Court had also approved minor 
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that 	a potential solution might be to amend Rule 32 to 
require the prosecution to give notice of an lntent to 
request an upward departure from the guidelines. Judge 
Hodges lndicated that the Committee had previously 
consldered the problem of timing when it considered 
amendments to Rule 32 several years earlier. Mr. Pauley 
indicated that the Department of Justice would prefer a 
longer notlce period and a requirement that notice be filed 
with both parties. He added that it would be better to 
await further caselaw developments. Judge Keeton indicated 
that 	any notlce requirements should be simply stated so as 
not to create a trap for the unwary. 

D~ Other Rules Under Cons~deration 
by the Advisory Co•• ittee 

1. 	 Rule 11, Guilty Pleas be~ore Magistrate Judges. 

Judge"~ge~-explained that he had originally raised 
the issue of whether United States Magistrate Judges should 
be permitted to accept guilty pleas. He noted that the 
Supreme Court's decision in Peretz v. United States, 111 
S.Ct. 2661 (1991) permitted magistrate judges to conduct 
voir dire In a felony case, if delegated to do so and if the 
parties consented. He observed, however, that in light of 
Peretz a magistrate judge could probably hear a guilty plea 
as long as the district court actually adjudicated guilt. 
Thus, there was probably no need to amend Rule 11 at this 
point. 

2. 	 Rule 16(a)(I)(A), State.ents o~ Organizational 
Defendants. 

The Reporter indicated that the Criminal Justice 
Section of the American Bar Association was seeking approval 
through the ABA House of Delegates for certain amendments to 
the Rules of Criminal Procedure. He noted that while the 
suggested amendments did not yet reflect official ABA 
policy, the Committee could, if it wished, treat the 
proposals as any other proposals which might be submitted by 
the public. The first proposed change was in Rule 16, which 
would provide for production of statements by organizational 
defendants. 

Judge Hodges off~red some additional general comments 
which noted some of the problems of interpreting Rule 16, as 
written, to apply to organizational defendants. Judge 
Schlesinger thereafter moved that an amendment to Rule 16 be 
drafted by the Reporter for the Committee's consideration at 
its Spring lqq2 meeting. Mr. Doar seconded the motion. 344
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Additional dISCUSSIon focused on the fact that the amendment 
should generally place organizatIonal defendants in the same 
position as Individual defendants. Mr. Pauley indicated 
that the SolICItor General was apparently of the view that 
the current Rule 16 adequately covers organization 
defendants. He added that some consideration should be 
gIven to reconcilIng any amending language in Rule 16 with 
Title 18 which includes a definition of "organization." 
Professor Saltzburg expressed the view that the amendment 
should cover disclosure of "vicarious admissions," such as" 
statements by co-conspirators. Judge Keeton agreed that 
Rule 16 was in need of some clarification with regard to 
organizational defendants and that they should be placed in 
the same position as other defendants. 

The motion carried by a 6-3 vote. 

3. Rule U)(a) (1) (D), Disclosure of EKpert. 

The Reporter indicated that the subject of the ABA 
proposed amendment to Rule 16, regarding disclosure of 
expert witnesses, had already been the subject of a proposed 
amendment which was currently out for public comment. No 
motion was made concerning this proposal. 

4. Rule !fda) (1) (E), Codi ficat ion of Brad~. 

The Committee was Informed by the Reporter that the ABA 
had also proposed a codification of Brady and that the 
Committee had previously considered and rejected a similar 
proposal a year earlier. Mr. Marek indicated that the ABA's 
final position on this proposal would be significant and 
although he was not moving adoption of the proposal at this 
time, he believed that the matter was important. Professor 
Saltzburg noted that some United States Attorneys have taken 
the position that Brady does not extend to sentencing; Mr. 
Pauley responded that he has assumed that it does extend to 
sentencing. No motion was made on this proposal. 

5. Rule 17(c), Issuance of Subpoena. 

The ABA proposals also included a provision for 
amending Rule 17 to permit expedited delivery of materials 
in discovery. After briefly reviewing the proposal, no 
motion was forthcoming. 
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proposed amendments be circulated to the bench and bar for comment. The 

Committee reviewed the proposed amendments, made some changes, and 

authorized circulation of the proposals as amended. The Committee also directed 

that a proposal to amend Civil Rule 84 to authorize the Judicial Conference to 

promulgate forms, as previously recommended by the Advisory Committee, be 

included in the submission to the bench and bar. 

Civil and Evidence Rules to reflect the change in the title of United States magistrate 

to "magistrate judge". The Committee determined tIrIat these and other technical 

changes in the Rules need not be circulated for comment, but will be included 

among any future submission to the Conference. 

III. Advisorv Committee on Appellate Rules 

The Advisory Committee on Appellate Rules submitted proposed amendments 

to Rules 3. 3.1, 4, 5.1, 10, 25, 28, 34 and 35 of the Federal Rules of Appellate 

Procedure and requested they be circulated for comment. The Standing Committee 

, , 

made some clarifying changes and authorized circulation of the proposals to the 

bench and bar for comment. 

IV. Advisory Committee on Criminal Rules 

The Advisory Committee on Criminal Rules submitted proposed amendments 

to Rules 12, 16. 26.2,26.3, 32, 32.1, 40,41 and 46 of the Federal Rules of Criminal 

Procedure and to Rule 8 of the Rules Governing Proceedings in the United States 

District Courts Under 2255 of the Title 28, United States Code. The Standing 

3 
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SUBJECT: 	 Report on Proposed and Pending Rules of Criminal 
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DATE: June 	19, 1991 

I. INTRODUCTION 

At its May 1991, meeting the Advisory Committee on 
Rules of Criminal Procedure acted upon proposed amendments 
tc ten (10) different rules. The Advisory Committee 
recommends that the Standing Committee approve the proposed 
amendments for circulation to the bench and the bar for 
public comment. This report briefly addresses those 
proposed amendments and the recommendations t:.o t.he Stc:.nding 
Committee. The minutes of the Committee's May meeting and 
copies of the proposed amendments and the accompanying 
Committee Notes are attached. 

II. RULES PENDING COMMENT BY THE BENCH jU(D BAR 

There are currently no Rules of Criminal Procedure or 
Rules of Evidence pending comment by the bench and the bar. 

III. PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE 

The Advisory Ccmmi~~ee recommends that the following 
amendments he approved by the Standing Committee. The 
proposed amend~ents are attached. 
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Honorable Robert E. Keeton 
Chairman, Standing Committee 
Page 2 

A. Rule 16 (a) ( 1). Disclosure of Experts. The proposed 
amendments would generally parallel similar provisions in 
Federal Rule of Civil Procedure 26 and would expand discovery 
to both the defense and the government. The proposed 
amendment requires that upon request by the defendant, the 
government must disclose the identity, address, and 
qualifications of any expert the government intends to call 
as a witness. The gov'ernment must also disclose the subject 
matter of the expected testimony and il swnmary of the grounds 
for each opinion, including other experts upon whom the 
witness is relying. The proposed amendment includes a 
reciprocal disclosure provision which would require similar 
disclosures by the defense. 

B. Rule 26.3. Mistrial. Rule 26.3 is a new rule, 
recommended by the Department of Justice, which would require 
the trial court to permit each side to comment on the 
propriety of a mistrial before entering an order to that: 
effect. In particular, it would permit each party to put on 
the record whether it consents or objects to a mistrial and 
thereby avoid double jeoparay issues which might otherwise 
result. 

C. Rule 40(a). Appearance Before Federal Magistrate Judge. 
The proposed ame.1(iment to kule 40(a) is one of two amendments 
being proposed by the Advisory Committee which would permit 
use of facsimile transmissions in presenting information to 
a court. The amendment to Rule 40(a) would permit a federal 
magistrat.e judge to rely upon a facsimile transmission of a 
warrant {nr a certified copy of the warrant) in determining 
whether a defendant should be removed to the charging 
district. 

D. Rule 41(c) (2). Warrant Upon Oral Testimony. The proposed 
amendment to Rule 40(c)(2) is intended to expand the 
authority of Federal magistrate judges in considering oral 
requests for search warrants. It would permit a federal 
magistrate judge to consider not only sworn oral testLmony, 
but also facsimile transmissions. The Committee considered 
the possibility of expanding use of facsimile transmissions 
in ether provisions, Le. Rule 41(c) (2) (B), Application, Rule 
41(c)(2)(C), Issuance, and Rule 41(g), Return of Papers to 
Clerk, but decided that permitting use of facsimile 
transmissions in those situations would not necessarily save 
time and would pose problems of preserving the transmissions. 

The Committee will ;:;ontinue to consider possible amendments 
to other Rules of Cr;:.rainal Procedure which w01lld permit use 
of facsimile transmissions. 
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2 FEDERAL RL~ES OF CRIMINAL PROCEDURE 

Rule 16~ Discovery and Inspection 

1 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

2 (1) Inform~tion Subject to Disclosure. 

3 * * * • * 
4 1E) EXPERT WITNESSES. Upon request 

5 of a defendant, the goyernment shall disclose to 

6 the defendant, anY.Jl!vidence which the government may 

7 present at trial under Rules 702, 703, or 705 of 

8 the Federal Rules of Evidence. This disclosure 

9 sbeil be j.n the forru of a written report prepared 

10 and signed by the witqess that includes a complete 

11 statement of all op~nions to be expressed and the 

12 basis and reasons therefor, the data or other 

13 information relied upon in forming such opinions. 

14 any exhibits to be used as a swmaary of or support 

15 for such opinions, and the qualifications of the 

16 witness. 

17 (2) Information Not Subject to Disclosure. 

18 Except as provided in paxugxapha (A), {B}, ana (D)~ 

19 and (EJ of subdivision (a)(1), this rule does not 

20 authorize the discovery or inspection of reports, 

21 memoranda, or other internal government documents 
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FEDERAL RULES OF CRIMINAL PROCEDURE 3 

22 made by the attorney for the government or other 

23 government agents in connection with the 

24 investigation or prosecution of the case, or of 

25 statements made by government witnesses or 

26 prospective government witnesses except as provided 

27 in 18 U.S.C. § 3500. 

28 * * * * * 
29 (b) DISCLOSURE OF EVIDENCE BY THE DEFENDANT. 

30 (1) Information Subject to Disclosure. 

31 * * ." ." * 
32 (Cl. EXPERT WITNESSES. If the 

33 defendant requests disclosure under subdivision 

34 (a) ( 1) (E) of this rule, upon compliance with the 

35 request by the ~overnment, the defendant. on 

36 request of the government, shall provide the 

37 government with a written report prepared and 

38 signed by the witness that includes a complete 

39 statement of all opinions to be expressed and the 

40 basis and reasons therefor. the data or other 

41 information relied upon in forming such opinions 1 

42 any exhibits to be used as a summary of or support 

43 for such opinions, and the guali£lca.'t-'kon!'J 0<': the 

44 witness. 
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4 FEDERAL RULES OF CRIMINAL PROCEDURE 

'* * 'it * '* 

COMMITTEE NOTE 

The addition of subdivisions (a)(l)(E) and (b)(l)(C)
expand federal criminal discovery by requiring notice and 
disclosure, respectively, of the identities of expert 
witnesses, what they are expected to testify to, and the 
bases of their testimony. The amendment tracks closely
with similar language in Federal Rule of Civil Procedure 
26 and is intended to reduce the element of surpriFJe
which often results from unexpected expert testimony, 
reduce the need for continuances, and to provide the 
opponent with a fair opportu.nity to test the merit of the 
expert's testimony through focused cross-examination. 
See Eads, Adjudication by Ambush: Federal Prosecutors' 
Use of Nonscientific Experts in a System of Limited 
Criminal Discovery, 67 N. Carolina L. Rev. 577, 622 
(1989). 

Like other provisions in Rule 16, subdivision 
(a) ( 1) (E) requires the government to disclose certain 
information regarding its expert witnesses if the 
defendant first requests the information. Once the 
requested information is provided, the government is 
entitled, under (b)(l){C) to reciprocal discovery of the 
same information from the defendant. 

With increased use of both scientific and 
nonscientific expert testimony, one of the most basic 
discovery needs of counsel is to learn that "an expert is 
expected to testify. See Gianelli, Criminal Discovery,
Scientific Evidence, and DNA, 44 Vand. L. Rev. 793 
(1991); Symposium on Science and the Rules of Legal
Procedure, 101 F.R.D. 599 (1983). This is particularly
important where the expert is expected to testify on 
matters which touch on new or controversial techniques 
or opinions. The amendment is intended to meet this need 
by first, requiring notice of the expert's identity and 
qualifications which in turn will permit the requesting 
party to interview the prospective witness in preparation
for trial and determine whether in fact the witness is 
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5 FEDERAL RULES OF CRIMINAL PROCEDURE 

an expert within the definition of Federal Rule of 
Evidence 702. Like Rule 702, which generally provides 
a broad definition of who qualifies as an "expert," the 
amendment is broad in that it includes both scientific 
and nonscientific experts and does not distinguish 
between those cases where the expert will be presenting 
testimony on novel scientific evidence. The rule does 
not extend, however, to witnesses \'1ho may offer only lay 
opinion testimony under Federal Rule of Evidence 701. 

Secondly, the requesting party is entitled to 
disclosure of the substance of the expected testimony. 
This provision is intended to permit more complete 
pretrial preparation by the requesting party. For 
example, this should inform the requesting party whether 
the expert will be providing only background information 
on a particular issue or whether the witness will 
actually offer an opinion. 

Thirdly, and perhaps most importantly, the request.ing 
party is to be informed of the grounds of the bases of 
the expert's opinion, including identification of other 
experts upon whom the testifying expert msy be relying.
Rule 16{a){l){D) covers disclosure and access to any
results or reports of mental or physic'll examinations and 
scientific testing. But the fact that no formal written 
reports have been made does not necessarily mean that an 
expert will not testify at trial. At least one iederal 
court has concluded that this provision did not otherwise 
require the government to disclose the identity of its 
expert witnesses where no reports had been prepared. 
See, ~,United States v. Johnson, 713 F.2d 654 (11th
Cir. 1983, cert. denied, 484 U.S. 956 (1984) (there is no 
right to witness list and Rule 16 was not implicated
because no reports were made in the case). The amendment 
should remedy that problem. Without regard to whether 
a party would be entitled to the underlying bases for 
expert testimony under other provisions of Rule 16, the 
amendment requires disclosure the bases relied upon. 
That would necessarily cover not only written and oral 
reports I tests, reports, and investigations, but any
information which might be recognized as legitimate basis 
for an opinion under Federal Rule of Evidence 703 1
including opinions of other experts. 
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6 ~EDERAIJ RULES OF CRIMINAL PROCEDURE 

As with other discovery requests under Rule 16, 
subdivision (d) is available to either side to seek ex 
parte a protective or modifying order concerning requests 
for information under (a)(l)(E) or (b)(l)(C). 

Rule 26.2. Production of Statements of Witnesses 

'* '* * '* * 

1 (c) PRODUCTION OF EICISED STATEMENT. If the 

2 other party claims that the statement contains 

3 privileged information or matter that does not 

4 relate to the subject matter concerning which the 

5 witness has testified, the court shall order that 

6 it be delivered to the court in camera. Upon 

7 inspection, the court shall excise the portions of 

8 the statement that are privileged or that do not 

9 relate to the subject matter concerning which the 

10 witness has testified, and shall order that the 

11 statement with such material excised, be delivered 

12 to the moving party. Any portion of the statelilent 

13 that is withheld from the defendant over the 

1.4 defendant's objection shall be preserved by the 

15 attorney for the government, and, in the event of 

16 a conviction and an appeal by the defendant, shall 

11 be made available to the appellate1court for the 
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Al.:::o ;:ri?senl wc';:€? H:::,[,. Robel'i_ ::G.·et-;-" Shai::marl of thE' 

StQn~lfig :~~w~tte(:o ~n R~les of ~:actlCfr a~d Procedur€?, Hon. 
,:.- h a r 1 e £'> W1. 9 9 1. (. S efth E' -= t :. n cil J.] c.:. "0 rn ~ t ~_ €? e , :~ r. W~ 11l. a m 
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C. 1 1 leE.' , a;', d ~:::. .: 3 mE';:: .: a 9 .:. 1 .r. fro IT! t n e Fed E'.r <! .:. ] 'J d J. C .:;. a 1 

CentG''':- . 

I. INTRUDUCTIONS AND COMMENTS 

'Ud~2 H:~0e~ ~~~ed I~Qt all ~e~Le.rs were pre5E'G~ and 
we!(·x.:~~ec ·~:l2 ~.;t.?::.ts 3,1_te:-"j.!.ng tJ.1e jr1eel-'!.(,g. ~E' puJ.(.t €Jd out 
t:.!-~3t :-:~. :~<()j ~;:'Cl':!':::';l 't/.:.-t_!'. ·_r.'-: A-j,";1l~,~strZ:=.!_l.\)e Of:'.:.::::,=, EtDC1ut t~le 
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J , ,~ ,-J :;; ,:,- !: _ !,~ L _ ;, ~: oj .l. c: ~ l ,.:' J t! 1 (j t. J \..: d 9 (~ 
1-; c:' t.:: t L'; • !-. ~'1 d ~j ~. : ..!!;:. c'r. t c'd ..:. L1 'J >2::'~ L.... :-. ,-.: 101 t-d:Z:- t h (.~.C ;:~ t r ~ t.~ .!. J '..1 rj 9 Q. 

cou.:J lrJ..!.~.r~~' a :J~ie.-11:!;')Jit ;..lc.:'\.ljluJ J~:.l+... /, wlth0'...lt th,.:· 
bE·nt.::-,~·.:;,.t;:1 2. j-J":'t2C) ;"';':1:·l-'~."T!~:.»"-. ·:·1 ':1,1':- pcc,:"'dbJ..f..: :...:enLL-lf{~€.J .!uclr.g 
h1m and th0 p~~-.l.: w.l.~~d;~w~_ ci the pl~~ If a ~0CC severe 
sentence wa~ Ie~ulr2d. J~J~0 ~0A~d3 n~LeJ ~hat It would be 
preier;;.blc:' to u·.I~>l[; ;) :,'0:...:::1'2 ;,£:-ar':'(,9 Dr, t.r,t::' q\J~"::..t.l.0n of the 
appl.l.:.::;.ble gU.ldel,!.;;(:?s, :1r, Pauley notE·d that the Departmt::'flt 
of ]ust.l~e was oppcsed to the p~ssit~llty ~I ~mendlng the 
Rules to prov~de fer sUCh ]Ud.lC13: adVlce to tIle defendan~. 
First. It could result ~~ 3~~~es of the d~ecovery process; 
defendan~s could rely upon th~s proPG~ed procedure as si~pl'i 
anotLel' avenue oi discover,. Second, or.ce the ~r,ill.al 

rul:..ng would be melde by "hE:' tl-l.al ju,-.ige, U,e Judge would be 
1e:::s lnclinc-d at t~"2 ;:;c',:tc·nC.lflg he:).rlf.g to find iacts 
lOCC.'I,Sl.stt:·;lt wlt.h U-.e inl.tial ilflc.J..ng. Judge 1';eE·fli.3fl ncted 
that under- Rule 32',d), Judges CQuld do now what JUdgE' !<eeton 
was aS~1ng; a d2fe~dant upon leacn.lng t~at a partlcula~ 

sentence S~.ldellne was or was not ~eing used could request 
the CO'.,.lrt £or perm.lSSlOn to Wl.t:'ldraw the pJea. JudgE"' Keeton 
generally co~curred tha~ the current rules could cover the 
situatlo.: and stats·d '-.18 bpl1ef th[lt thE' sentenclng 
guidelin2s have increased the nu~ber of cCDt~sted caSes. 
Judge DeAnda observed th~t more and ~ore lawyers should now 
k~aw generally wh9c2 a defendant's senteLce l.~ !~kely to 
fall. Judge Hodges noled lhat Rule ~2(c)(1) =811s for a 
report by ~he probation afi!co{ and ~h~l It would be 
preferable to hold only one hearing on the appropriate 
sentence gu~del.lne. J~dg~ Keenan moved to table the 
propo~a: and Judge Craw sec ended the ~otlcn, In tne br~ef 
discuss~on w~lch iolloH0d. Judge Hcdge~ noted that tabling 
lhe matter would fl~t ior~c~~se con31decat~Gn o! SpeCl.!lc 
Pl·opo.::.ed a:nend'!lent::.; ut thE' ,.·:::};t :~eeting. Th(;:' m,~,t1()n to 
table carcl~d by a margln of 8 to 1. 

':. Ru 1 e .: S ( .J ), 'J 1. C:; c 1 (; :::; ''; .:- c, 0 i E v 1 d e r: c e t Z t h E"_ 

Govern~ent. Judgo Sve~ett ~0tod th3t a recent law rev~ew 
3r~icle had ident~!~&d p[oble~s of the defense dl.scovering 
the ldonl.lty of nonsc.lent~i~~ government experts, such as 
accoun~ants, who woulc te~t11y at ~r~al und that i~ the 
process =ont~nu~~ces were .0~ulred. ~0 b0!1~ve~ ths' an 
n rr e:-! d ~ e n t t c. Ru 1 e l. 5 "(l Q lJ l:! a _1 s, v l iJ -~ c' t h -2 Pr '.::':,:; 1 ~::: , ~1 r • 
Pauley no~ed t~at t~e ~epa~~~en· of :~st.lce w~s noL 0pp0sed 
to any reclprcc~l di~c:Jerl ~ropcs~ls t~~ t~at It co~!d nGt 
;:;uppor:' the p.rof:..osed ayr,e;Ju:')£~[lt:& ~~i.-cfi~·s;::..o.f' Saltzburg vO.lced 

sup p w:z tic,;- t h~' f.:: _,~. G S cL_ ~-j :. '..-! S L; 9 9 E":::: -1-_ s'd t [~d +_ ~_ h~· ;.; ~ '~. P I:; S e ,j 
ur:le-r,Cne.n": ~~-:'+.... "f;cl.:J~:!e :<J.;.:::JuiJd~-? w;-~.:..:::-. W0'J:::::! l:'"2J:?I",.::;..t_ t.~;e CuUI1.. 

to order the dep~~~tlc~ ~! ~~ 0~~0rt_ ~r. Pa~!ey asked ~h~t 

d:sc!csl.n'::; 
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nay l')'Jl ~Lillut[?G 

Adv1sory Commlltc0 on Criminal R~leG 

1 £. :, d ) . I t \'/ (J ~, l. ~.;; 0 r () 1. n -+_ '_" d u ~:. l h .:.l t. .,) n " P1 _ I '- _ e d \J ~f~ e fi d fr' c n t.. 5 

tv h:;1.C 1·.... :.:;r. ..,::",':',J l;(: ,-':'; ,,:,,~,~,'_e:J l~, the Ajv~.:;':l"/ C'c>mflllltec.' on 

C.l.V~':" RL.lcs W; • .l.C.:l LZl.2 bCL:i. cO:'lside:' ;"r;,) JI1! •.;'ncimc-n:".:; tu Fede:'i11 
Rule 01 EV.l.cioncc 702. Up~n a ~Ot~0~ by P~ciess0~ Saltzburg, 
and a seconJ by Judge Keelon the Commltteo ~otod unanlmous!y 
to a~end RL.le IG to p~ov~de f~r dlsclosure oi exp~rts. 

presented tw t~le CGrn'".:.ll·:;;oe the qUt-sl~on Df whether Flule 
24(,:;) could be arr,e;"ic-:;·d to pe:r:n~t the· l.rl:::l cuurt to mesh 
into one proceed~ng t~e selectlon 01 r2g~iar and alternate 
jueoes. F0l1owlng t:rlei dlSCUSSlon about the benefits and 
pl'.:.blems with such a p.cC!cecLae, nD action vias "':.aken on the 
mattE'C. 

G. Rule 2S, Takl~g of 7estlmon~. The Reporter 
briefly ~otrod~ced a prop~sal from the ~tand1~g Comm~ttee 
that the var~ous Adv~sory Commlttees coos~der Dmend~ng their 
respective rules to set tlme l~mlt8 an various trial 
proceedings. The proposal had been ln~t~ated by Judge 
Keeton who had presented a draft of Rules of Proof and 
Practlce which lnclucted r~10~ ~pec~flcally sett~ng time 
lim~ts on evidentiary hearlngs. ~he Reporter noted thaL one 
rule wh~ch might be subject to an amendment would be Rule 
2£. He also noted ~hat the Standlng Commi~tee had requested 
Lhat If a Co~rnlttee was not ~~slined to amend lts Rules, 
that It should pxpInln lts ratl.onale Lo th~' :=:.tand.l.ng 
Corr;rru t tee. 

Judge Keeto.") e:-:plainE'd ~r. r,.on::' detall hl.S thoughts for 
amending CClmlnal dnd clv~l eule3 to ~rovLde for movl.ng 
along the trlal process. Mr. Macek no~ed hlS oppositlon to 
such a sweeping char.ge ';'0 ce l;:;l.oal prastl'.:;e, and observed 
that a lot more could be done to exped~le the process, such 
as amendlng Rule 16 to ~rGvlde for ~ettec defense dlBCOyery 
before tr1al. He also noted that settJng speciflc time 
Ilmits could present coni~ont~t10n ~la~se problems ty 
limiting cross exa~l.natlo~ and encoueagl~g ~areat~ve 
test i !ncny. 

JudgE' Huyett ~xp~esEed sJ~por4 i~r ~~ch amend~ents but 
1nd~cated Lha~ 2pecii1c "':.~~e :~~~t~ st~~:d be tr~ed first 1n 
C.1.'Jil t:ia1.s .. 
a negat:..ve percE.. ~t:..:.r..::'L ~.. !·.I:=' f.·...:=-_~·...:'S E'"/(;.' ~;-.at ;-·rl.~l.l[lal 

cases are a r~sh t~ ]Jdg~2n~ 3~j :u~;e ~2A~da ech~ect Me. 

tha" ...... r­ " .~ - ;> _ 
....... '-' \..4 '" '­ ......, 
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MEMO TO: AdvIsory CO•• lttee on CrlDlnal Rules 

FROM; Dave Schlueter, Reporter 

RE: Draft of Mlnutes and Aaendaents 

DATE: June 7, I'll)! 

Enclosed are caples of the MInutes of the Committee's May 
1qq1 meetIng 1n San FrancIsco and drafts of amendments to the 
followlng Rules: 

Rule 12(1), Productlon of Statements 
Rule 16(a) (1), (b> (2), Disclosure of Experts 
Rule 26.2, ProductIon of Statements 
Rule 26.3, Mlstrial 
Rule 32(f>, Production of Statements 
Rule 32.1, ProductIon of Statements 
Rule 40(a>, FAX transmlSSlons 
Rule 41, FAX transmlSSlons 
Rule 46, ProductIon of Statements 
Rule 8, § 2255 Proceedlngs, Productlon of Statements 

Would yOu please look these materlals over at your earllest 
convenIence and pass along any suggestlons to eIther Judge 
Hodges or me at your earlIest conven1ence, but not later than 
Monday, June 17. That 1'11111 glve us a few days to flnalize the 
materlals and prepare the Chairman's Report to the Standlng 
CommIttee. 

In d01ng some add1t1onal readIng on the proposed 
amendments to Rule 16, 1 noted that at least one commentator 
has suggested that the partles should be permItted to dlscover 
the credentIals or qual1f1cat1ons of the expert WItness. See 
G1ane1l1, CrIm1nal DIscovery, SClentlflc EVIdence, and DNA, 44 
Vand. L. Rev. 7q3 (1<:)<:)1). And I expect that that suggestIon 
1'11111 be made 1n the publIC comments to the Rule. I would 
suggest that the language in Rule 1& WhlCh currently reads, 
"shall prOVIde ••. the name and address of any witness ••• ·j be 
changed to read, "shall provlde ••• the naille, address, and 
qualIficatIons of any wItness ..... The Advisory CommIttee Note 
currently raIses the Issue by notlng that once the requestIng 
party has the ewpert's name and address, he or she can 
IntervIew the ewpert and learn those credentlals. It would, 
1n my view, be better to expllclty set out the quallflcations 
pOlnt 1n the Rule. The AdVIsory CommIttee Note could then be 
amended to reflect a cross-reference to Fed. R. EVld. 702. 

At the suggest i on of J'..Idge Hodges, I have prepared two 
drafts of the proposed amendments to Rule 1&. Draft A 
presents the versIon approved by the Comwittee at the May 
meetIng. Draft B includes the language concernlng the 
qualifications of the e~pert and a slightly different ve~sion 
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of the Committee Note to reflect that language. 

Accordlng to Judge Hodges, the "Russlan veto" wlll be 1n 
effect for thlS rule. That 15, unless a majOrIty of the 
CommIttee lndlc~'es Opposltlon to Draft B, lt wlll be the 
verSlon forwarded to the Standlng CommIttee. 

Flnally, you WIll notlce that the last sentence of Rule 
40(a) varles Sllghtly from the verSlon approved by the 
Committee. There seemed to be some consensus that the 
language approved at the meetlng was awkward and after 
considerlng a suggestlon from Mr. WIlson, and consultlng wlth 
Judge Hodges, I recommend that the new language be approved as 
presented In the draft. It makes no substantive change 1n the 
Intent of the Commlttee. 
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The Reporter noted that the rules governing Procedures 
for the Conduct of Business by the Judicial Conference 
Committees now permit the Standing Committee to implement 
technical changes in the Rules without the need for public 
comment. 

The Reporter also explained that copies of the Drafting 
Rules for Uniform or Model Acts which is followed by the 
National Conference of Commissioners on Uniform State Laws 
had been included in the agenda book. Judge Keeton, the 
Chairman of the Standing Committee had distributed the rules 
at the Standing Committ~e's meeting in January 1991 and had 
commended them to the various Advisory Committees in 
drafting proposed amendments. 

II. APPROVAL OF "INUTES 

After the Committee had reviewed the minutes for the 
November 1990 meeting, Judge Keenan moved that they be 
approved. Mr. Karas seconded the motion which carried 
unanimously. 

Ill. CRIMINAL RULE AMENDftENTS UNDER CONSIDERATION 

A. Rules Approved by Supreme Court 
(Effective Dec. 1, 1990) 

1. The Reporter informed the Committee that its 
amendments to Rule 41(a), Authority to Issue Warrant, had 
not been changed or modified DY Congress and had gone into 
effect on December 1, 1990. 

2. Similarly, Congress had failed to make any changes 
to new Rule 58, Procedures for Misdemeanors and other Petty 
Offenses, and it too became effective on December 1. 1990. 

B. Rules Approved by Supreme Court 
(E££ective Dec. 1, 1991) 

The Reporter informed the Committee that its proposed 
amendments to the following Rules had been approved by the 
Standing Committee at its January 1991 meeting, by the 
Judicial Conference at its Spring 1991 meeting and that the 
Supreme Court had also approved the amendments and forwarded 
them to Congress. Absent Congressional action, these 
amendments will go into effect on December 1, 1991: 

1. 	 Rule 16(a)(1)(A), Disclosure of Evidence by the 
Government. 

2. 	 Rule 35(b), Reduction of Sentence. 360
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3. Rule 11. Pleas. Judge Hodges indicated that Judge 
Keeton had presented a question of whether a trial judge 
could inform a defendant pleading guilty, without the 
benefit of a plea agreement, of the probable sentence facing 
him and the permit withdrawal of the plea if a more severe 
sentence was required. Judge DeAnda noted that it would be 
preferable to avoid a double hearing on the qupstion of the 
applicable guidelines. Mr. Pauley noted that the Department 
of Justice was opposed to the possibility of amending the 
Rules to provide for such judicial advice to the defendant. 
first, it could result in abuses of the discovery process~ 
defendants could rely upon this proposed procedure as simply 
another avenue of discovery. SecDnd, once the initial 
ruling would be made by the trial judge, the judge would be 
less inclined at the sentencing hearing to find facts 
inconsistent with the in~tial finding. Judge Keenan noted 
that under Rule 32(d), Judges could do now what Judge Keeton 
was asking; a defendant upon learning that a particular 
sentence gUideline was or was not being used could request 
the court for permission to withdraw the plea. Judge Keeton 
generally concurred that the current rules could cover the 
situation and stated his belief that the sentencing 
guidelines have increased the number of contested cases. 
Judge DeAnda observed that more and more lawyers should now 
know generally where a defendant's sentence is likely to 
fall. Judge Hodges noted that Rule 32(c)(1) calls for a 
report by the probation officer and that ~t would be 
preferable to hold only one hearing on the appropriate 
sentence guideline. Judge Keenan moved to table the 
proposal and Judge Crow seconded the motion. In the brief 
discussion which followed, Judge Hodges noted that tabling 
the matter would not foreclose consideration of specific 
proposed amendments at the next meeting. The motion to 
table carried by a margin of 8 to 1. 

4. Rule 16(a), Disclosure of Ev!dence by the 
Government. Judge Everett noted that a recent law review 
article had identified problems of the defense discovering 
the identity of nonscientific government experts, such as 
accountants, who would testify at trial and that in the 
process continuances were required. He believed that an 
amendment to Rule 16 would alleviate the problem. Mr. 
Pauley noted that the Department of Justice was not opposed 
to any reciprocal discovery proposals but that it could not 
support the proposed amendment. Protessor Saltzburg voiced 
support for the proposal and suggested that the proposed 
amendment not include language Which would permit the court 
to order the deposition of an expert. Mr. Pauley asked that 
any Committee Note include language that the prosecution 
could seek an ex parte hearing on the appropriateness of 
disclosing its experts, as is currently covered in Rule 

361



nay 1991 Minutes B 
Advisory Committee on Criminal Rules 

16(d). It was also pOinted out that any proposed amendments 
to Rule 16 should be circulated to the Advisory Committee on 
Civil Rules which has been considering amendments to Pederal 
Rule of Evidence 702. Upon a motion by Professor Saltzburg, 
and a second by Judge Keeton the Committee voted unanimously 
to amend Rule 16 to provide for disclosure of experts. 

5. Rule 24(c), Alternate Jurors. Judge Hodges 
presented to the Committee the question of whether Rule 
24(c) could be amended to permit the trial court to mesh 
into one proceeding the selection of regular and alternate 
jurors. Pollow~ng brief discussion about the benefits and 
problems with such a procedure, no action was taken on the 
matter. 

6. Rule" 26, Taking of Testimony. The Reporter 
briefly introduced a proposal from the Standing Committee 
that the var10US Adv1sory Committees consider amending their 
respective rules to set time limits on various trial 
proceedings. The proposal had been initiated by Judge 
Keeton who had presented a draft of Rules of Proof and 
Practice which included rules specifically setting time 
limits on evidentiary hearings. The Reporter noted that one 
rule which might be subject to an amendment would be Rule 
26. He also noted that the Standing Committee had requested 
that if a Committee was not inclined to amend its Rules, 
that it should expla1n its rationale to the Standing 
Committee. 

Judge Keeton explained in more deta11 his thoughts for 
amending cr1minal and c1v1l rules to provide for moving 
along the trial process. Mr. Marek noted his opposition to 
such a sweeping change in criminal practice, and observed 
that a lot more could be done to expedite the process, such 
as amending Rule 16 to provide for better defense discovery 
before trial. He also noted that setting specific time 
limits could present confrontation clause prublems by 
limiting cross-examination and encouraging narrative 
testimony. 

Judge Huyett expressed support for such amendments but 
indicated that specific time limits should be tried first in 
civil trials. Judge Everett observed that there is already 
a negative perception in the public's eye that criminal 
cases are a rush to judgment and Judge DeAnda echoed Hr. 
Marek's concerns about constitutional problems. Professor 
Saltzburg noted that the proposals were intriguing but that 
amending the rules vas perhaps not the best solution becBuse 
that tends to limit the court's options. 
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, APia.,.Sll (SUiIDiaJ~)
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--" ----,-­
SUMMARY OF THE. 

ONTBE RlJLES OF'PRACI'ICE ANDPROcEDUR.E 
.. ; ~ 

'. ,- ..:' .. :" 

.The Committee on the Rules of Practice and Procedure recommends that the '" . 
;":.~i:;:" , .' ,.' ' ' . . . 
'-'UlIlCrence: :" 

" Approve the amendments to Rules·l6(a), 32{c), 32.1(a), ·,'~i 
3S(b). 3S~,~46(b1. S4(a),S8{b) andS8(d) of the. Federal 

. :··Rules>of· Criininal Procedure and transmif them to the 
. ,Supreme Q,urtfor: itS consideration with the: , '" ' 
. , recomniCridation, that· they be app~ed and traJlSmitted to" . 

Consrea..--~uant t(flaw .. ".... -..~ ... ~ ............ -...... '..•' .>,. -~,.,', 

- . ~ . -'­

.: .- " "" • ,_, _ c 

ApproVe the amendmentS to Rules 404(b)andll02of the 
FedtraI Rules· of Evjdence ana transmit them to the 
Supreirt~Courtfor its consideration with the 

" recommendation thBttheybe approved and transmitted to ." ":' :,'. 
:. CongresS'pursiJan~ to law ~. - •• '••..• ~ •••••• ~ ••\..:. •••••••.~ ••••: 4~';~;::" . , 

Approve amendments to Rules SOll(b) and 9027(e) of the '.',. 
Federal Rules 'of Bankruptcy Procedure and.transmit-tbem ' f.,' 

to· t1)e,Supreme Court· f()f its consideration'with tlle' . . ',,", , . 
m;ommendation that ~be approved and, transmitted to "'>. y ,.', 
Con~ess PUI'Suant ~ ~w - ., ••• -•••• -.-'." - .' ••••.~...~.. -i •••••••••••••• 

'.' - ­

.Appr~ ~8JlleDdment to ~ph 4(d).of the ' 
ProCed\lfCS for the Conduct of Bus.iness bytbeJudiciaJ 
'Conference QjrDinitteeson' Rules of PractiCe aDd Procedure 
topentrltthe Cnmmi~ to recommend technical or .' ' 

. , oomomiiJig 'aJneDdlQents to'the Rules without public notice 
andcOmDient " ' .', .­
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~istant Director for Program Management of the Administrative Office; William B. 

Eldridge, Director, and John E. Shapard, Research Division, Federal Judicial Center; 

Patricia S. Channon of. the Bankruptcy Division of the Administrative Office; and 

David N. Adair, Jr., Assistant General Counsel of the Administrative Office. 

I. Amendments to the Rules of Practice and Procedure 

A Federal Rules of Criminal Procedure 

The AdvisoI)' Committee on the Federal Rules of Criminal Procedure has 

submitted to your Committee amendments to Criminal Rules 16(a)(1)(A), 35(b), and 

35(c), as well as technical amendments to Criminal Rules 32, 32.1, 46, 54(a), and 58. 

The proposed amendment to Rule 16(a)(l)(A) would slightly expand the duty of the 

Government to disclose a defendant's oral statements. 

The proposed amendment to Rule 35(b) would permit the government to move 

the sentencing court to reduce the defendant's sentence for substantial assistance 

more than one year after the imposition of 'sentence under certain circumstances. The 

proposed amendment to Rule 35{c) is based upon, but differs from, a recommendation 

of the Federal Courts Study Committee. It would permit the court to correct a 

technical error in a sentence within seven days of its imposition. H the Conference 

approves the proposed amendment to Rule 35(c), your Committee, at the request of 

the Advisory Committee, will refer to the Appellate Rules Advisory Committee a 

suggestion to consider an amendment to Appellate Rule 4, which would stipulate that 

the filing of a notice of appeal would not divest the district court of jurisdiction to act 

within the seven-day period provided in amended Rule 35(c). 

2 

-.:. 
.~ 
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, ~.::./ 

:~~ .., 
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The above-referenced amendments to the Federal Rules of Criminal Procedure 

have been circulated for public comment and minor changes made in the Advisory 

Committee Notes in response thereto. 

The Advisory Committee had also submitted to your Committ..:-"!. on a closely 

divide(! vote, a proposed amendment to Rule 24(b) that would equalize the number of 

peremlltory challenges in a criminal trial: 20 for each side in a capital case, six for 

each side in a felony case, and 3 for each side in a misdemeanor case, A similar 
I 

amendment, which had provided for eight challenges in a felony case, bad been 

proposed in Congress in the last session, but was not passed. Your Committee, after 

discussion, voted unanimously against recommending the amendment to the Judicial 

Conference. 

The proposed amendments to Rules 32(c)(2)(A), 32(c)(3)(A), 32.1(a)(1), 46(h), 

54(a), 58(b)(2)(A) and 58(d)(3) would correct technical errors. Because these 

proposed amendments are purely technical, your Committee recommends their 

approval without public comment. 

These proposed amendments are set out in Appendix A, and are accompanied 

by Adi <.Jry Committee Notes and a report explaining their purpose and mtent. 

Recommendation 1: That the Judicial Conference approve amendments to 
Rules 16(a), 32(c), 32.1(a), 35(b), 35(c), 46(h), 54(a), 58(b) and 58f.d) of the 
Federal Rules of Criminal Procedure and transmit them to the Supreme Court 
for -its consideration with the recommendapon that they be approved and 
transmitted to Congress pursuant to law. 

B. Federal Rules of Evidence 

The Advisory Committee on the Federal Rules of Criminal Procedure has 

submitted to your Committee proposed amendments to Evidence Rule 404(b) as well 

3 
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COMMI1TEE ON RUt..ES OF PRACTICE AND PROCI£DUAE 	 BU.lss 

M6.:rch 1991 
.JUDICIAL. CONFERENCE OF THE UNITED STATES 

WASHINGTON. D.C. 20544 

CHAIPIMIlN 0,. ADVISORY CONMITTEE& 
KIlNNlTH ... RIPPLe: 
A~TIE 1tIA.ll_ 

.A'" C, I"OIN'tl!ft, .III. 

e''''L!lI.I~-

WII.UA'" TERRELL HODGES 

_"lilT"'" 	 e.....IO"1. !luLU 

EDWARD I.EAVY 
...M(IIU1"'1'e....~ 

TOI 	 Honorable Robert E. Keeton, Chairman 

Standing Committee on Rules of practice 

and Procedure 


FROM: 	 Honorable wm. Terrell Hodges, Chairman 

Advisory Committee on Rules of Criminal Procedure 


SUBJECT: 	 Report on Proposed and Pending Rules of Criminal 

Procedure and Rules of Evidence 


DATE: 	 December 19, 1990 

I • 	 IN'l'RODUC'l'IOR 

At its November 1990 meeting the Ad~isory Committee on 

the Rules of Criminal Procedure acted upon proposed or pending

amendments to a number of Rules of Criminal procedure and one 

Rule of Evidence. .This report addresses those proposals and 

the recommendations to the Standing Committee. The minutes of 

that meeting, *** and copies of the rules and the accompanying

Committee Notes are attached. In summary, the rules and the 

recommended actions are as follows: 


A. 	 Ru1es of Criminal. Procedure Circul.ated. for PUblic 
CODJIlent. 

Fnur rules previously considered and approved b~ the 

Standing Committee for circulation to the bench and t~e bar 

have been reviewed by the Advisory Committee. The Committee 

recommends that the Rules be approved by the Standing

Committee and forwarded to the Judicial Conference. 


1. Rule 16(a)(l)(A). Statement of Defendant. 

'* '* 	 * * * 
2. 	 Rule 35(b). Reduction of Sentence. 

3. 	 Rule 35(0). Correction of Sentence. 
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B. 	 Rules o£ Bv.idence Circulated £or PubU.c CQIBIIl8Jlt. 

One Rule of Bvidence has been circulated to the bench and 
the bar for comment. After considering the public comments, 
the Committee recommends that it be approved by the Standinq
Committee 'and forwarded to the Judicial Conference. 

1. Fed. R. Bvid. 404(b). Notice Provision. 

C. 	 Proposed 'lecbnical AmendiDents to Rules of Criminal 
Procedure and Rules of Evidence. 

The Advisory Committee recommends that technical 
amendments be made in the following Rules, as discussed infra, 

1. 	 Rule 32. Tenhnical Amendments. 

2. 	 Rule 32.1. Technical Amendment. 

3. 	 Rule 46. Technical Amendment. 

4. 	 Rule 54(a). Technical Amendment. 

5. 	 Rule 58. Technical Amendment. 

* * 	.. * * 

6. Fed. R. Bvid. 1102. Technical Amendment. 

II. 	 RULBS OP CRDfiRAL PROCBDURE CIRCULATED POR PUBLIC 

COlOIBHT.. 


In J~uary 1990, the Standing Committee approved
amendments in Rule 16!~~ 1)(A), Rule 24(b), and Rule 3S(a) for 
circulation to the Pl..'~'~ it. In July 1990, the Standing
Committee approved th0 ~irculation of a new provision, Rule 
35(c), on an expedited basis. Comments were received on all 
o,f these rules and considered by the Advisory Committee at its 
November 1990 meeting.*** 

The Advisory Committee recommends that the Standing
Committee approve these three amendments and forward them to 
the Judicial Conference. 

III. BULB OP BVIDEKCB CIRClJLAHD FOR PUBLIC CCllIHEIr.r. 

In January 1990, the Standing Committee approved the 
publication of a proposed amendment to Federal Rule of 
Evidence 404(b) which would add a notice provision in cr~inal 
cases. At its November 1990 meeting, the Advisory Committee 
considered the written comments it had received. 

2 
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(ReV'. 2/13/91) Agenda B-21 (Apperldix A) 

PROPOSED AMBl'IDlIBIf.rS 
TO THE 

FEDERAL RULES OF CRIMINAL PROCEDURE* 

Rule 16. Discovery and Inspection 


1 (8) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 


2 (1) InfoXl'll§-;-ton Subject to DisploBure. 


3 (A) STATEMENT OF DEFENDANT. Upon request 


4 of a defendant the government shall permit the 


5 defenaa&e te inspeet and eopy or photegraph 


6 disclose to the defendant and make av\~ Hable for 

" :/ 

7 inspection, copying or photographing: any relevant 

8 written or recorded statements made by the 

9 defendant, or copies thereof, within the 

10 possession, custody or control of the government, 

11 the existence of which is known, or by the exercise 

12 of due diligence may becolll8 known, to the attorney 

13 for the government; that portion of any written 

14 record containing the substance of any relevant 

15 oral statement whish the 9~Yernment intends to 

*New matter is underlined; matter to be omitted is 
lined througb. 
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17 


18 


,, . 

2 RtJLBS OF CR.IJD:NAL PROCEOURB 

~r ift e?iaeftee at tfte tEial made by the 

defendant whether before or after arrest in 

response to interrogation: by any person then known -, ~ 
":.:­

19 to the defendant to be a government agent; and 

20 recorded testimony of the defendant before a grand 

21 jury which relates to the offense charged. 

22 government shall also d~3close to the defendant thQ 

23 substance of any other relevant oral statement made 

24 by the defendant whether before or after arrest in 

25 resp-onse to interrogation by any person then known 

26 by the defendant to be a government agent if the 

27 government intends to use that statement at trial, 

.. .. .. .. .. 

COHHI'l"l'EE NOTE 

The amendment to Rule 16(a)(1)(A) expands slightly 

government disclosure to the defense of statements made 

by the defendant. The rule now requires the prosecution, 

upon request, to disclose any writtfm record which 

contains reference to a relevant oral stat~nent by the 

defendant which was in response to int3rrogation, without 

regard to whether the prosecution intonds tc> use the 

statement at trial. The change rec(.~gnizes that the 

defendant has some proprietary interest in statements 

made during interrogation regardless of the prosecution's

intent to make any:.....use- of the statements. 


The written record need not be a transcription or 

summary of the defendant's statement but must only be 

some written reference which would provide some means for 

the prosecution I'\n,: defense to identify the statement. 

Otherwise, the pr ;ecution would have the difficult task 

of locatlng and Clisclosing the myriad oral statements 
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made by a defendant, even if it had no intention of using 
the statements at trial. In a lengthy and complicated 
investigation with multiple interrogations by different 
govern&ent agents, that task could become unduly
burdensome. 

The existing requirement to disclose oral statements 
which the prosecution intends to introduce at trial has 
also been changed slightly. Under the amendment, the 
prosecution must also disclose any relevant oral 
statement which it intends to use at trial, without 
regard to ~he~her it intends to introduce the statement. 
Thus, an oral statement by the defendant which would only
be used for impeachment purposes would be covered by the 
rule. 

The introductory language to the rule has been 
modified to clarify that without regard to whether the 
defendant's statement is oral or written, it must at a 
minimum be disclosed. Although the rule does not specify
the means for disclosing the defendant's statements, if 
they are in written or recorded form, the defendant is 
entitled to inspect, copy, or photograph them. 

Rule 32. Sentence and Judgment 

* * * '" '" 
1 (C) PRESENTENCE INVESTIGATION. 

2 ( 2 ) Report. The report of the presentence 

3 ~'vestigatlon shall contain-­
~. 

4 (A) information about the history and 
" 5 characteristics of the defendant, including prior 

6 criminal record, if any, financial condition, and 

7 any circumstances affecting the defendant· s behavior 

8 that may be helpful in imposing sentence or in the 

9 correctional treatment of the defendantT~ 

J..... 
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FEDERAL RULES OF BVIDBRCE 2 • -! 

COHHITTBB NOTE 
.,: 

Rule 404(b) has emerged as one of the most cited 
Rules in the Rules of Evidence. And in many criminal 
cases evidence of an accused's extrinsic acts is viewed 
as an important asset in the prosecution's case against 
an accused. Although there are a few reported decisions 
on use of such evidence by the defense, seec~ e.g •• 
United States v. McClure. 546 F.2nd 670 (5th eire 1990) 
(acts of informant offered ir1 entrapment defense), the 
overwhelming number of caBes lnvolve introduction of that 
evidence by the pro8ec~tion. 

The amendment to Rule 404(b) adds a pretrial notice 
requirement in criminal cases and is intended to reduce 
surprise and promote early resolution on the issue of 
admissibility. The notice requirement thus places Rule 
404(b) in the mainstream with notice and disclosure 
provisions in other rules of evidence. See. e.g .• 
Rule 412 (written motion of intent to offer evidence 
under rule), Rule 609 (written notice of intent to offer 
conviction ~l~er "than 10 years), Rule 803(24) and 
804(b) (5) (notice of intent to use residual hearsay
exceptions) • 

The Rule expects that counsel for both the defense •and the prosecution will submit the necessary request and 
information in a reasonable and timely fashion. Other 
than requiring pretrial notice, no specific time limits 
are stated in recognition that what constitutes a 
reasonable request or disclosure will depend largely on 
the circumstances of each case. Compare Fla. Stat. Ann 
S 90.404(2)(b) (notice must be given at least 10 days
before trial) with Tex. R. Evid. 404(b) (no time limit). 

Likewise, no specific form of notice is required.
The Committee considered and rejected a requirement that 
the notice satisfy the particularity requirements
normally required of language used in a charging 
instrument. Cf. Fla. Stat. Ann S 90.404(2)(b) (written
disclosure must describe uncharged misconduct with 
particularity required of an indictment or information).
Instead, the Committee opted for a generalized notice 
provision which requires the prosecution to apprise the 
defense of the general nature of the evidence of 
extrinsic acts. The Committee does not intend that the 
amendment will supercede other rules of admissibility 
or disclosure, such as the Jencks Act, 18 U.S.C. § 3500, 

• 
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3FEDERAL RULES OF EVIDENCE 

et. seq. nor require the prosecution to disclose directly 
or indirectly the names and addresses of its witnesses, 
something it is currently not required to do under 
Federal Rule of Criminal Procedure 16 •. 

~he amendment requires the prosecution to provide 
notice, regardless of how it intends to use the extrinsic .. 
act evidence at trial, i.e., during its case-in-chief, 

' 

for impeachment, or for possible rebuttal. The court in 
its discretion may, under the facts, decide that the 
particular request or notice was n~' reasonable, either 
because of the lack of timeline. or completeness. 
Because the notice requirement s~rves as condition 
precedent to admissibility of 404(b) evidence, the 
offered evidence is inadmissible if the court decides 
that the notice requirement has not been ~et. 

• 
Nothing in the amendment precludef. the court from 

requiring the government to provide it with an 
opportunity to rule in limine on 404(b) evidence before 
it is offered or even mentioned during trial. When 
ruling in limine, the court may require the government 
to disclose to it the specifics of such evidence which 
the court must consider in determining admissibility • 

The amendment does not extend to evidence of acts 
which are "intrinsic" to the charged offense, ~ United 
States v. William~.L 900 F.2d 823 (5th Cir. 1990) (noting
distinction between 404(b) evidence and intrinsic offense 
evidence). Nor is the amendment intended to redefine 
what evidence would otherwise be admissible under Rule 
404(b). Finally, the Committee does not intend through
the amendment to affect the role of the court and the 
jury in considering such evidence. See United States v. 
Huddleston, -----U.S. -----, 108 S.Ct 1496 (1988). 

:, 

Rule 1102. Amendments 

1 Amendments in the Fed~ra1 Rules of Evidence may 

2 be made as provided in section ~ 2072 of title 

3 28 of the United States Code. 

COHHI'l"'.rEE HO'.rE 

• The amendment is technical. No substantive change
is necessary. 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

Minutes of the Meeting of FebJ'U8ty 4, 1991 

The winter 1991 meeting of the Judicial Conference Committee on the 

Rules of Practice and Procedure was called to order at 8:30 a.m., February 4, at the 

offices of the Administrative Office of the United States Courts in Washington, D. c., 

by its Chairman, Judge Robert E. Keeton. All members of the Committee attended 

the meeting except Judge Charles E. Wiggins, Charles Alan Wright, nnd Gael Mahony, 

who were unavoidably absent. 

AJso present were Judge Kenneth F. Ripple. Chairman, and Assistant 

Dean Carol Ann Mooney, Reporter, of the Appellate Rules Advisory Committee; 

Judge Sam C. Pointer, Jr., Chairman, and Professor Paul D. Carrington, Repone,r. of 

the Civil Rules Advisory Committee; Judge William Terrell Hodges, Chairman, and 

Professor David A Schlueter, Reporter, of the Criminal Rules Advisory Committee; 

hnd Judge Edward Leavy, Chainnan, and Professor Alan N. Resnkk, Reporter, of the 

Bankruptcy Rules AdviSOry Committee. Judge Edward R. Becker attended as the 

liaison member of the Long-Range Planning Committee. The Reporter to your 

Committee, Dean Daniel R. CoquilJette, attended the meeting, along with Mary P. 

Squiers, Esq .. Project Director of the Local Rilles Project. Scott Schen. who is on the 

staff of the Senate Judiciary Committee, attended as did two representatives of the 

defense bar, Benson Weintraub, Esq. of Miami, Florida, and Alan Chas~t, Esq., of 

Alexandria, Virginia. Also present were lames E. Macklin, Jr., Secretary to your 

Committee and Deputy Director of the Administrative Office; Peter G. McCabe, 
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anticipated that actions will be taken 8t tlU\t meeting that could be presented to the 

Standing Committee at its next meeting. 

Finally, Judge Pointer requested that the Standing Committee approve 

what has been the occasional practice of the Civil Rules Advisory Committee to 

circulate working drafts of possible revisions to various bar groups and academicians on 

an informal basis prior to their submission to the Standing Committee for authorization 
... 

for public circulation and comment. While this procedure bas proven to be very 

helpful, it is arguably inconsistent with the Procedures for the Conduct of Business of 

the Committees on Rules of Practice and Procedure. Judge Barker moved that the 

request be approved. Professor Baker seconded the motion and the motion was 

passed with one vote against. 

C. Criminal Rules - Judge William Terrell Hodges 

Judge Hodges reported that the Criminal Rules Advisory Committee had 

proposed four amendments to the Criminal Rules, which had been circulated for public 

comment. The proposed amendment to Rule 16(a)(1)(A) would expand the duty of 

the Government to disclose certain oral statements. Judge Hodges reported that the 

comments received with respect to this Rule bad been favorable, except for comments 

that the amendments should have gone further. Professor Baker asked why the 

proposed amendment would require a request for disclosure. Judge Hodges responded 

that Rule 16(b) required reciprocal disclosure and that some defendants might choose 

not to subject themselves to reciprocal discovery. He abo suggested that the 

Department of Justice would have Objected to discovery without request. Professor 

6 
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Baker responded that the Advisory Committee should consider the idea of automatic 

discovery generally. 

Judge Sloviter suggested that the disclosure be limited to those portions 

of the written record that contain relevant material. Judge Hodges indicated that the 

sense of the amendment was to restrict the duty to disclose the statement itself and 

suggested that _~e addition of the words 'illat portion" would clarify the RuIe but could 

invite litigation. Judge Keeton agreed that the Rule as drafted appeared more 

expansiv.:: than intended. Judge Hodges agreed to accept an amendment that wouId 

clarify the intent of the Rule by the addition of the words "that portion." The report 

of the Advisory Committee recommending amendment of Rule 16(a)(1)(A) of the 

Federal Rules of Criminal Procedure, as further amended by the Standing Committee, 

was treated as a motion. The Standing Committee voted unanimously to forward the 

amendment to the Judicial Conference for approval and transmission to the Supreme 

Court for its consideration with the recommendation that it be approved and 

transmitted to Congress pursuant to law. 

Judge Hodges reported that the proposed amendment to Rule 24(b) 

would equalize the number of peremptory cballenges for both sides: twenty for each 

side in a capital case, six for each side in a felony case, and three each in a 

misdemeanor case. The Advisory Committee had discussed equalization at eight 

peremptory challenges on each side for a felony case but had settled on six challenges 

because eight would accomplish nothing to reduce the number of total cballenges and 

would increase the number of challenges to the GovernmenL The impetus for the 

7 
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proposed amendment was a legislative initiative that would equalize the number of 

peremptory challenges, although the proposal had originally been made by the 

American Bar Association. The Advisory Committee was of the view that the 

Conference and the Standing Committee supported equalization. The comments 

received were essentially negative. 

Mr. Wilson opposed the change. He asked why a change should be 

made since, in his view, the inclination of most people to vote for the Government has 

not changed since the development of the current practice in the nineteenth centuIy. 

The current ten to six allocation of challenges is intended to "level the playing field" for 

the Government and the defense. He also opined that equalization would not save a 

considerable amount of time. Judge Bertelsman asked whether there was a provision 

to permit extra challenges for a particular reason. It was noted that the proposed 

amendment provided that each side was lIentitled" to six challenges. 

Judge Hodges noted that the principal debate in the Advisory Committee 

..vas whether the challenges should be equalized at eight or six, accepting the 

congressional determination that the challenges should be equalized. Professor Baker 

also opposed the change, noting that the ten challenges for the defense dated back to 

the Magna Carta and that the change would raise Batson problems. Judge Ellis asked 

whether voir dire should be expanded if the number of challenges was reduced Judge 

Ripple pointed out that Congress should consider the actions of the Rules Committees, 

just as the Rules Committees consider the actions of Congress, and that the proposed 

amendments should not be determined by Congressional interest alone. The Advisory 
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TO: 	 Uon. Robert E. Keeton, Chalr.an 
Standing Co•• ittee on Rules·of Practice 
and Procedure 

FROM: 	 Han. w•• Terr~ll Hodges, Chalraan 
Advisory Co•• ittee on Rules of Cri.inal Procedure 

SUBJECT: 	 Report on Proposed and Pending Rules of 
Cri.inal Procedure ann Rules of Evidence 

DATE: 	 Dece.ber 18, 1990 

1. 	 INTRODUCTION 

At Its November 1990 meetlng the AdVisory Committee on 
the Rules of Criminal Procedure acted upon proposed or 
pending amendments to a number of Rules of Criminal 
Procedure and one Rule 0; EVIdence. This report addresses 
those proposals and the recommendations to the Sta~ding 
Committee. The mInutes of that meetIng, a GAP report and 
copies of the rules and the accompanying Committee Notes are 
attached. In summary, the rules and the recommended actIons 
are as follows: 

A. 	 Rules of Cri.inal Procedure Circulated for 

Public Co••ent. 


Four rules previously considered and approved by the 
Standing Committee for Clrculatlon to the bencn and the bar 
have been reVIewed by the AdVisory Commlttee. The Committee 
recommends that they be approved by the Standing Committee 
and forwarded to the JudiCIal Conference. 

1. Rule 	 l&(a) (1) (A). Statement of Defendant. 

2. Rule 	24(b). Peremptory Challenges. 

3. Rule 	35(b). ReductIon of Sentence. 

4. Rule 	35(c). Correctlon of Sentence. 

B. Rules 	of Evidence Circulated for Public Co••ent. 

One Rule of Evidence has been ci~culated to the bench 
and the bar for comment. After considering the public 
comments, the CommIttee recommends that it be app~oved by 
the Standing Committee and forwarded to the Jud~cial 
Confe~£nce. 

1. Fed. R. EVid. 404(b). Notlce Pro\,ision. 
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Advisory Co•• ittee on Cria. Rules 2 
Report to Standing Co•• ittee 
Dece.ber 1')90 

c. 	 Proposed Technical Aaendaents to Rules of Cri.inal 
Procedure and Rules of Evidence. 

The Advisory Committee recommends that technical 
amendments be made 1n the follOWing Rules, as discussed 
infra, 

1. 	 Rule 32 . Technlcal Amendments. 

2. 	 Rule 32.1. Technical AII,endment. 

3. 	 Rule 46. Techn1cal A~endm~nt. 

4. 	 RUlE' 54(a), Techn1cal Pmendment. 

5. 	 Rule 58. lechnical Amendme~t. 

6. 	 Rule 58, et al. Changing of the term 
"Maglstrate" 

7. 	 Fed. R. Evid. 1102. Technical Amendment. 

II. 	 RULES OF CRIMINAL PROCEDURE CIRCULATED FOR PUBLIC 

COMMENT. 


In January 1990, the Standing Committee approved 
amendments 1n Rule 16(a) (1) (A), Rule 24(b), and Rule 35(a) 
for c1rculation to the public. In July 1990, the Standing 
Committee approved the circulation of a new provision, Rule 
35(c}, on an expedited basis. Comments were received on all 
of these rules and considered by the Advisory Committee at 
its November 1990 meeting. A GAP report setting out the 
minor changes to either the Rules or the accompanying 
Committee Notes are attached to this report. 

The Advisory Committee recommends that the Standing 

Committee approve these four amendments and forward them to 

the Judicial Conference. 


III. 	 RULE OF EVIDENCE CIRCULATED FOR PUBLIC COMMENT. 

In January 19Q0. the Standing Committee approved the 

publication of a proposed amendment to Federal Rule of 

Evidence 404(b) which would add a notice provision in 

criminal cases. At its November 1990 meeting, the Advisory 

Committee considered the written comments it had received. 

A GAP report explaining the minor changes in the Advisory 

Committee Note to that Rule 1S attached. 
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TO: Hon. Rob~rt E. Keeton, ChairMan 
Standing COMMittee on Rules o~ Practice and 
Procedure 

FROM: Hon. W. Terrell Hodges, Chair.an 
Advisory CO~Mittee on Rules of CriMinal Procedure 

SUBJECT~ GAP Report: Explanation o~ Changes Made Subsequent 
to the Circulation ~or Public COMMent of Rules 16, 
24, 35, and Fed. R. Evid. 404(b) 

DATE: 


In January 1990, the Standing Committee approved the 
circulation for public comment of proposed amendments to 
Rules of r>.minal Procedure !Ella) (ll CAl, 24(bl, Rule 3S(b) 
and Feder~' ~ule of EVldQnce 404(b). At its July 1990 
mee~lng tho Committee approved the circulation of Rule 3SCc) 
0~ an expedited basis. The Advisory Committee has 
co:.sidered all of the written submissions from the members 
of the public who responded to the request for comments. 
The Rules, Committee Notes, "lnd summaries of the comments on 
each Rul~ are attached. 

1. Rule l&(al (1) (Al. Stat,ement of Defendant. ThE' 
proposed amendment would eKpand slightly the duty of the 
prosecution to disclose a defendant's oral statements. 
Al~o~t :~ery commentator was in favor or the change although 
a number of individuals encour~ged the Rdvisory Committee to 
further eKpand federal ~riminal discovpry. The Committee 
!'jade no changes to either the Rule Ol~ thl.' Committee Note. 

2. Rule 24 (bl. PereRptorv Challenge<'~. The propo sed 
amendment would equalize the number of peremptory 
Challenges: 20 for each side in a capital case, b for each 
side in a felony case, and 3 each in a misdemeanor case. A 
similar provision for equalizing the number of peremptory 
ch~ltenges was considered by the Senate during the last 
ses~ion of Congress but was not included in the final 1990 
Crime Control Act. The Senate version would have equalized 
the number of peremptory challenges in felony cases at 8 
challenges for each side. The majority of those commenting 
on the proposed change wer~ opposed to the amendment; most 
of the comments were submitted by federal public defenders. 
For reasons noted in the Advisory Committee Note, the 
Committee determIned to go forward With the proposed change. 
At the suggestion of Judge Keeton, a minor change was made 
in the wording of the proposed language to break one long 
sentence into two shorter sentences. Language was also 
added to the Note to demonstrate the consistency of the 
Judicial Conferpnce's position on equalization and reduction 
of peremptory challenges. 
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3. Rule 35{b). Reduction of Sentence. Almost all of those 
commenting on the proposed change to Rule 3S{b) were in 
favor of it. The proposed amendment would lengthen the time 
durIng which the prosecution could move the sentencing court 
to reduce the c:Jerelidant's sentence for substantial 
asslstance. After considering the public's comments, the 
Advisory Committee made no change 1n the language of the 
rule or in the accompanY1ng Note. 

4. Rule 3S(c). Correction of Sentence. The proposed 
addltion of subsection (c) to Rule 35, which was based upon 
a recommendation by the lqq0 Federal Courts' Study 
Committee, met with general public approval. Several 
commentators noted the potential for jurlsdictional problems 
if a sentencing court attempted to correct a sentence after 
the notice of appeal had been filed. A number of 
commentators encouraged the Committee to go further and to 
adopt the Federal Courts' Study Committee's proposal to 
permlt a defendant to seek modification of his or her 
sentence at any time with 120 days of sentencing. After 
carefully considering the issue, the Committee decided to 
make no changes to the rule as published. Several minor 
changes were made in the Note, however, to reflect the 
Committee's view that If the time for correcting a sentence 
under Rule 3S(c) had elapsed, a defendant could still seek 
r~lief under § 2255. 

The Committee also recommends that the Standing 
Committee refer to the Appellate Rules Committee the 
question of whether Federal Rule of Appellate Procedure 4 
should be amended to provide that notlce of appeal shall not 
divest the District Court of the jurisdiction to act within 
the seven (7) day period provided in Rule 35(c), and whether 
such a notice of appeal shall continue to be effective if 
the DIstrict Court does act under the rule. 

5. Federal Rule of Evidence 404(b). The proposed addition 
of a notice requirement in Rule 404(b} for criminal cases 
was widely approved by those commenting on it. A number of 
commentators (primarily defense counsel) urged the Committee 
to require more specific notice. The Committee considered 
the suggestIons and determined not to change the language of 
the proposed rule. Some changes were made to the Note to 
clarify the Committee's intent to provide for generalized 
notice and the abil1ty of the trial court to require an in 
liYlne showing by the prosecution of the specifics of the 

l".:,"",'" ,: 

~~~~~,~------~--~----.....--------------------------~ 

380



Advisory Co.mitt~e on Cri.inal Rules 3 
GAP REPORT 
Deceaber 18, 1990 

!.',., 

offered 4~4(b) evidence. Language was also added to note 
that the notice provision does not apply to acts intrinsic 
to the offense charged. 

Attachments: 

Rul e 16 (a) (1) (A) and Summary of Comment s 
Rule 24(b) and Summary of Comments 
Rule 35(b), (c) and Summary of Comments 
Fed. R. Evid. 404(b) and Summary of Comments 

. , "j 

, ~l 

'I
;1 
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Advisory CO•• ittee on Criainal Rules 

Proposed Rui e 1& (a) (1) (A) , , 

Page 1 

RullO 16. D1SCOVlOry and Inspectlon 

(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

2 ( 1 ) Informatlon SubJect to Dlsclos~re. 

3 (A) STATEMENT OF DEFENDANT. Upon request of a 

b defendant and make avallabllO for lnspectlon, copying or 

7 f!botoqraphlng: anv relevant written or rlOcorded 

8 statements made by thlO dlOflOndant, or copilOs thereof, 

9 wlthln the possesslon, custody or control of thlO 

10 government, thlO eXlstence of which 1S known, or by the 

11 exerClse of due dIllgence may become known, to the 

12 attorney for the government; any wrltten record 

13 contal~lng the substance of any relevant oral statement 

14 which th~ 90v~rnmEnt lntends to ofFer 1n evidence et 

15 ~ til" iel made by the defendant whetner before or aft er 

16 arrest 1n response to interrogat10n by any person then 

17 known to the defendant to be a government agent; and 

18 recorded testlmony of the defendant before a grand jury 

* New matter 1S underl!ned; matter to be omltted is 

lined through. 
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AdYisory Co~.ittee on Cri.inal Rules 
Proposed Rule 1f,(a) (1) (A) 
Page 2 

RULES OF CRIMINAL PROCEDURE* 

WhlCh relates to the offense charged. The government 

20 shall also dlsclose to the defendant the substance of 

21 any other relevant oral statement made by the 

22 defendant whether before or after arrest in response to 

23 Interrogatlon by any person then known by the defendant 

24 to be a government agent If the government Intends to 

25 use that statement at trIal. 

COM,., I TTEE NOTE 

The amendment to Rul e 1& (a) ( 1) (A) expand s s Ii gh t 1 y 
government disclosure to the defense of statements made by 
the defendant. The rule now reqUIres the prosecution, upon 
request~ to disclose any wrItten record which contains 
reference to a relevant oral statement by the defendant 
WhICh was 1n response to interrogatIon, without regard to 
whether the prosecution intends to use the statement at 
trIal. The change recognizes that the defpndant has some 
propr1etary interest in statements made durlng interrogation 
regardless of the prosecution~s intent to make any use of 
the stat ement s. 

The written record need not be a transcription or 
summary of the defendant's statement but must only be some 
wr1tten reference which would provide some means for the 
prosecut1on and defense to identify the statement. 
Otherwise, the prosecution would have the difficult task of 
locatlng and disclOSIng the myrIad oral statements made by a 
defendant, even 1f 1t had no intention of using the 
statements at trial. In a lengthy and complicated 
investIgation with multiple lnterrogations by different 
government agents, that task could become unduly burdensome. 

The existing requirement to disclose oral statements 
which the prosecutlon intends to introduce at trial has also 
been changed slightly. Under the amendment, the prosecution 
must also disclose any relevant oral statement which it 
intends to use at trial, without regard to whether it 
intends to lntroduce the statement. Thus, an oral statement 
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Advisory Co•• ittee on Cri.lnal Rules ',." 
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Proposed Rule 1& (a) (1) (A) 
Page 3 

RULES OF CRIMINAL PROCEDURE* 

by the defendant WhlCh would only be used for impeachment 
purposes would be covered by the rule. 

The lntroductory language to the rule has been modified 
to clarIfy that wIthout regard to whether the defendant's 
statement IS oral or wrltten, it must at a minimum be 
disclosed. Although the rule does not specify the means for 
dlslosing the defendant's statements, if they are in wrItten 
or recorded form, the defe~dant IS entitled to Inspect, 
copy, or photograph them. 

j , 

i 
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ADVISORY CO~MITTEE ON 

FEDERAL RULES OF CRIMINAL PROCEDURE 


PROPOSED AMENDMENT TO RULE 16(a)(1)(A) 


I. SUMMARY OF COMMENTS: Rule 16(a)(1)(A) 

The Committee received written comments from five 
individuals or organizations. Four were in favor of the 
proposed amendment. One, a US Attorney, was opposed to the 
amendment because it would give an unfair advantage to the 
defendant by providing the defense with an opportunity to 
neutralize the use of pretrial statements which could be 
used for impeachment. Of those favoring the amendment, 
several urged the Committee to expand defense discovery. 

II 	 LIST OF COMMENTATORS: Rule 16{a)(1)(A) 

1. 	 John J. Cleary, Esq., San Diego, CA, 5-23-90 

2. 	 William J. Genego & Peter Goldberger, Wash. D.C., 
8-31-90 

3. 	 Fredric F. Kay, Esq., Tucson, Ariz., 5-18-90 

4. 	 P. Raymond Lamonica, Esq., Baton Rouge LA, 8-22-90 

5. 	 Elisabeth Semel, Esq., Wash., D.C., 8-30-90 

III. 	COMMENTS: Rule 16(a}(1)(A) 

John J. Cleary 
Private Practice 
San Diego, California 
Hay 23, 1990 

Mr. Cleary considers the amendment to Rule 16 to be the 
most modest salutary change~ this slight change, he says, 
does not address the real issue of meaningful discovery in 
fed~ral criminal trials. In a footnote he suggests that the 
Committee forge ahead with proposing changes to federal 
discovery even if prosecutors threaten to take the issue to 
Congress -- to do otherwise would abdicate its judiCial 
responsibility. 
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Advisory Committee on Criminal Rules 
Proposed Amendments to Rule 16(a)(1)(A) 
December 1990 
Page 3 

William J. Genego & Peter Goldberger 
NADCL 
Washington, D.C. 
August 31, 1990 

Mr. Genego and Hr. Goldberger, who are co-chairs of the 
NADCL's Committee on Rules of Procedure, endorse the change 
to Rule 16. They believe that the slight expansion will 
reduce delays and confusion caused by surprise at the trial 
and will incr.ease the "likelihood of non-trial disposition 
of the case." 

Mr. Fredric F. Kay, Esq. 
Federal Public Defender 
Tucson, Arizona 
Hay 18, 1990 

Hr. Kay supports the amendment because it is an 
improvement over ehe present rule. He adds that federal 
criminal discovery is virtually non-existent and at the 
grace of the prosecutor and he sees no reason why "present 
cat and mouse games continue." 

Hr. P. Raymond Lamonica, Esq. 
U.S. Attorney 
Baton Rouge, Louisiana 
August 22, 1990 

Hr. Lamonica is opposed to the amendment and states 
that it will_take away one of the most significant methods 
of impeaching a defendant -- the inconsistent statement. 
The amendment in his view will cause a profound change in 
practice. Discovery in criminal practice, he asserts, 
should not be viewed in the abstract. In reality, if the 
defense has in its possession the prior statements of the 
defendant, it will be able to sidestep or explain the 
inconsistencies and thus perjury will be encouraged. The 
ability of the prosecution to deal with a lying defendant 
will be hampered, without fostering any legitimate interest 
ot the defendant; there is no legitimate interest, he 
maintains, in telling the defendant about possible 
impeachment statements so that he can mold his testimony. 
Given the fundamental nature of this change, he recommends 
that no further steps should be taken to amend the Rule 
"without focused and extensive publication and study." 

'0 
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Advisory Co~mittee on Criminal Rules 
Proposed Amendments to Rule 16(a)(1)(A) 
December 1990 
Page 4 

Elisabeth Semel, President 
California Attorneys for Criminal Justice 
San Diego, California 
August 30, 1990 

Ms. Semel, speaking as President of the California 
Attorneys for Criminal Justice (CACJ)(2,500 members), 
supports the slight ~xpansion of Rule 16 but urges the 
Committee to completely rewrite that ru ~, to include 
provisions for Rovario, Giglio and Brady material. The 
organization's members practice in both federal and state 
courts and see the trials in federal court as trial by 
ambush. She notes that many California prosecutors are 
pleased to be cross-designated to try a case in federal 
court because of the prosecution oriented discovery rules. 
She notes that pre-plea discovery of guideline sentencing 
factors is also important. Any concerns that the 
prosecution has about the safety of its witnesses could be 
handled by pretrial motion to limit discovery . 

....";" 
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Advisory Committee on Criminal Rules 
Proposed Fed. R. Evid. 404(b) 
Page 2 

FEDERAL RULES OF EVIDENCE 

The amendment to Rule 404(b) adds a pretrial notice 
requirement 1n criminal cases and is intended to reduce surprise 
and promote early resolution on the issue of admissibility. The 
notice requirement thus places Rule 404(b) in the mainstream 
with noticp and disclosure provisions in other rules of 
evidence. ?ee, e.g., Rule 412 (written motion of intent to 
offer evidence under rule), Rule 609 (written notice of intent 
to offer conviction older than 10 years), Rule 803(24) and 
804(b)(S) (notice of intent to use residual hearsay exceptions). 

The Rule expects that counsel for both the defense and the 
prosecution will submit the necessary request and information, 
respectively, in a reasonable and timely fashion. Other than 
requiring pretrial notice, no specific time limits are stated in 
recognition that what constitutes a reasonable request or 
disclosure vill depend largely on the circumstances of each 
case. Compare Fla. Stat. Ann. § 90.404(2)(b)(notice must be 
given at least 10 days before trial) with Tex. R. Evid. 
404(b)(no ti~e limit). 

Likewise, no specific form of notice is required. The 
Committee considered and reject~d a requirement that the notice 
satisfy the pa~ticularity requirements normally required of 
language used in a charging instrument. Cf. Fla. Stat. Ann. § 
90.404(2)(b)(written disclosure must describe uncharged 
misconduct with particularity required of an indictment or 
information). Instead, the Committee opted for a generalized 
notice provision which requires the prosecution to apprise the 
defense of the general nature of the evidence of extrinsic 
acts. The Committee does not intend that the amendment will 
supersede other rules of admissibility or disclosure, such as 
the Jencks Act, 18 U.S.C. ~ 3500, et. seq. nor require the 
proseoution to disclose, directly or indireotly, the names and 
addresses of its Witnesses, something it is currently not 
required to do under Federal Rule of Criminal Procedure 16. 

The amendment requires the prosecution to provide notice, 
regardless of how it intends to use the extrinsic act evidence 
at trial, i.e. during its case-in-chief, for impeachment, or for 
possible rebuttal. The court in its discretion may, under the 

, 
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MINUTES 

ADVISORV COMMITTEE 


FEDERAL RULES OF CRIMINAL PROCEDURE 


November 15, 1990 

WashIngton, D. C. 


The AdvIsory CommIttee on the Federal Rules of CrImInal 
Procedure met In WashIngton, D. C. on November 15, 1990. 
These mInutes reflect the actIons taken at that meetIng. 

CALL TO ORDER 

Judge Hodges called the meetIng to order at 9:00 a.m. 
on ThurSday, November 15, 1990 at the AdmInIstratIve Offlce 
of the UnIted States Courts. The followIng members were 
present for all or part of the meetIng: 

Han. Wm. Terrell. Hodges, ChaIrman 
Han. James DeAnda 
Hon. Sam A. Crow 
Hon. RobInson O. Everett 
Han. DanIel H. Huyett, I I I 
Hon. John F. Keenan 
Han. Harvey E. SchlesInger 
Prof. Stephen A. Saltzburg 
Mr. John Doar, ESQ. 
Mr. Tom Karas, ESQ. 
Mr. Edward F. Marek, ESQ. 
Mr. Roger Pauley, Jr., desIgnee of Mr. Robert S. 

Mueller, III, actIng AssIstant Attorney General 

DavId A. Schlueter, Reporter 

Also present were Han. Leland C. NIelsen, past ChaIrman 
of the CommIttee, Mr. James MacklIn and Mr. Davld AdaIr from 
the AdminIstrative Office and Mr. James Eaglin from the 
Federal JudIcIal Center. 

I. INTRODUCTIONS AND COMMENTS 

Judge Hodges welcomed Judge Sam Crow as a new member of 
the CommIttee and on behalf of the Co.mittee offered best 
wishes to the out-going chaIrman of the Committee, Judge 
Nielsen. The ChaIrman also e~cused the Honorable James Exum 
who had IndIcated a desire to be relieved from hIS 
membership on the CommIttee. 

Mr. Macklin noted that he had distributed materIals 
addressing the roles of the respective commIttees within the 
Judicial Conference and asked the Committee members to give 
some attention to those materials. 
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Nove.ber 1990 Minutes 3 

Advisory Co•• ittee on Crt.lnal Rules 


B. Rules Approved by the Standing Co•• ittee 
and Circulated for PubliC Co••ent 

The Reporter 1nd1cated that 1n January 1990, the 
Stand1ng Comm1ttee had approved for clrculatlon several 
amendments proposed by the Comm1ttee at 1tS November 1989 
meet1ng and 1n July 1990 1t had approved for Clrculatlon an 
addit10nal amendment to Rule 35. He also Indicated that the 
comment period had expired on all of the rules and that the 
written comments had been distributed to the Committee. 

1. Rule 16(a) (1) (A), Disclosure of Evidence by the 

Government. The Reporter br1efly rev1ewed the publ1C 

comments that had been received on the proposed amendment. 

The comments generally favored the amendment. Mr. Karas 

moved that the proposed amendment be forwarded to the 

Standing Committee w1th the recommendation that the 

amendment be adopted. Judge Keenan seconded the motion 

which passed by Unanlmous vote Without further diScuSSion. 

A copy of the Rule and the accompanY1ng Committee Note are 

attached to these m1nutes. 


2. Rule 24(b), Peremptory Challenges. The reporter, 
Mr. Macklin, and Mr. AdaIr prOVided a brIef legislative 
update on the status of attempts by Congress to amend Rule 
24(b). Although the Senate verSion of the Crime Bill 
(Senate Bill 1711) Included a provISion equalizing 
peremptory challenges at 6 In felony trials, the House 
version did not. Apparently the prOVision was deleted from 
the final verSion of the 1990 Crime Control Act dur1ng 
Conference d1Scusslons. The Reporter briefly related the 
general tone of the public's comments; although there seemed 
to be some support for equalization of the number of 
pere.ptory challenges, the defense bar (espeCially from 
several sections of the country> seemed greatly opposed to 
any reduction in the number of defense peremptory 

cha 11 enges. 


Mr. Karas thereafter moved to amend the Rule to provide 
for equalized peremptory challenges with each side be1ng 
entitled to 8 challenges In felony cases. Mr. Marek 
seconded the motion. In the diSCUSSion which fOllowed, 
Professor Saltzburg indicated that he was opposed to the 
amendment 1n its entirety; the new rule would upset the 
balance which now exists and also expressed concern about 
the very limited ability of defense counsel to conduct vOir 
dire in federal courts. Mr. Karas WIthdrew his motion and 
seconded Professor Saltzburg 1 s subsequent motion to rescind 
the amend.ent in its entirety. Judge DeAnda stated his 
opPosItion to the motion, indicating that the proposed 
a.endment should be submitted to the Standing Co.mittee for 
Its consideration. Mr. Pauley co••ented that carried to Its 
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determIne whether any statlstlcs eXlst on ~he level of 
reliance upon oral search warrants. FollOWing further 
diSCUSSion the Committee focused an proposed changes to Rule 
41 WhICh WOuld Include prOVISions for transmitting the 
necessary InformatIon by faCSimile maChines. 

JUdge Craw suggested that It would be appropriate to 
conSider adoption of a Single rule which would prOVide 
gUidance on uSing electronic means to secure and authorize 
both arrest and search warrants. Judge Hodges thereafter 
apPOinted a subcommittee consisting of JUdge Schleslnger, 
Mr. Marek, and Mr. Pauley to conSider the Issue with a view 
toward drafting a Single rule to be considered at the 
Committee's next meeting. 

2. Rule 16<a) (1) <A>, Disclosure of EVidence by 
Government. JUdge Hodges raised the Issue of appllcat10n of 
Rule 16 to corporate defendants. He noted that the matter 
had arisen In a case pending in the 11th CirCUit and that 
court was currently cons1derlng the Issue In a case styled 
Royal BUICk, Inc. v. United States. FollOWing very br1ef 
comment s, the mat t er was tabl ed • 

.3. Rule 17, Subpoena. The Reporter 1nd1cated that at 
Its May 1989 meeting the Committee had considered the 
posslbil1ty of amending Rule 17 to address the ab1llty a 
third parties to seek relief from subpoenas but had deferred 
the matter pending similar amendments to CiVil Rule of 
Procedure 45, which IS In the approval process. Judge 
Keenan moved to defer any proposed amendments to Rule 17 
pending approval by the Supreme Court of CiVil Rule 45. 
Judge Huyett seconded the motion which carrIed by a 
unanimous vote. 

4. Rule 32, Sentence and Judgment. Mr. Marek moved 
that Rule .32<f) be amended to make Rule 26.2 (application of 
Jencks Act) applicable to sentencing proceedings. Mr. Karas 
seconded the motion. Follow1ng eMtended discussion about 
whether Rule 26.2 should be applied at pretrial hearings and 
detention hearings as well, Mr. Pauley believed that the 
sanction prOVision 1n current Rule 26.2 was too heavy and 
that the trial judge should have more discretion. Mr. Marek 
responded that the sanction is appropriate if the government 
has deliberately withheld the statement of one of its 
witnesses. After making minor amendments to the proposed 
rule, which Incorporated suggested language in a letter from 
Judge Keeton, the motion carried by a unanimous vote. The 
proposed amendment and accompanying Advisory Committee Note 
are attached. 

On further discussion, Judge Hodges appointed a 
subco•• ittee consisting of Judge Huyett, chair, Mr. Karas, 
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Agenda E-20 (Summary) 
Rules of Practice 
and Procedure 
March 1990 

SUMMARY OF THE 

REPORT OF THE JUDICIAL CONFERENCE COMMl1TEE 

ON RULES OF PRAcrICE AND PROCEDURE 

The Committee on Rules of Practice and Procedure recommends that the 
Judicial Conference take the following action: 

Page 

1. 	 That the Judicial Conference approve amendments to Rules 
5, 41(a) and 54, and new Rule 58 of the Federal Rules of 
Criminal Procedure and transmit them to the Supreme 
Court for its consideration with the recommendation that 
they be approved by the Court and transmitted to Congress 
pursuant to law . . . . . . . . . . . .. . . .. . ., . . . . . . . . . . . . . . . . . .. . ... 2 

2. 	 That the Judicial Conference resolve to advise Congress that, 
in its view, the Rules Enabling Act is the appropriate vehicle 
for the amendment of Rule 24(b), Federal Rules of Criminal 
Procedure, and to advise Congress of the currently pending " 
amendment of Rule 24(b) under consideration by the 
Advisory Committee on the Rules of Criminal Procedure ...•..... 3 

The remainder of the report is for information and tbe record. 

I 
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implement the President's drug control strategy, an amendment to Rule 24(b) to 

equalize the number of peremptory challenges available to the defense and the 

prosecution. This bill passed the Senate on October 5, 1989, but has not passed the 

House. As discussed below, the Advisory Committee has proposed a similar 

amendment for circulation to the bench and bar. Your Committee agrees that the use 

of the Rules Enabling Act should normally be the appropriate means of amending the 

Rules of Practice and Procedure, particularly where, as here, the Advisory Committee 

has responded to the congressional interest in the subject by initiating an amendment 

through the normal rules amendment process. Accordingly, your Committee 

recommends that the Conference endorse a resolution reiterating that view and 

advising Congress that the issue is currently under consideration by the Advisory 
j

Committe~ on Criminal Rules. 

Recommendation: 

That the Judicial Conference resolve to advise Congress 
that, in its view, the Rules Enabling Act is the appropriate 
vehicle for the amendment of Rule 24(b), Federal Rules of 
Criminal Procedure, and to advise Congress of the currently 
pending amendment of Rule 24(b) under consideration by 
the Advisory Committee on the Rules of Criminal 
Procedure. 

lll. 	 Publication of Proposed Amendments to the Federal Rules of Criminal 
Procedure 

The Advisory Committee on the Federal Rules of Criminal Procedure bas 

submitted to your Committee proposals to amend Rules 16(a)(1)(A), 24(b), and 35(a) 

3 
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of the Federal Rules of Criminal Procedure and Rule 404(b) of the Federal Rules of 

Evidence. 

The proposed amendment to Rule 16(a)(1)(A) would slightly expand the 

ctisclosure requirements of Rule 16 by directing the .,vermnent to disclose to the 

defense any written record containing any relevant oral statements made by the 

('!~fendant in rt3ponse to interrogation. 

The proposed amendment to Rule 24(b) would equalize the number of 

peremptory cbal1enges to each side in a criminal prosecution: 20 challenges in capital 

cases, six challenges in felony cases, and three challenges in misdemeanor cases. The 

court would have discretion to permit multiple defendants to exercise additional 

challenges, but the number permitted the government could not exceed the total 

number available to the defendants. 

The proposed amendment to Rule 35(a) would extend the time within which the 

court could consider certain government motions for reductions of &entence based on 

the defendant's cooperation. The government could make and the court could consider 

,uch reductions involving inflJrmation not earlier available to the defendant one year or 

more after imposition of sentence. 

The proposed amendment to RuJe 404(b) of the Federal RuJes of Evidence 

~ould add 8 requirement that the government, upon request of the defendant, give 

notice of the general nature of evidence of other crimes, wrongs or acts it intends to 

use for purposes sanctioned by that rule. Such notice would be provided in advance of 

trial, unless the court excuses pretriaJ notice for good cause shown. 

4 
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<::OPtNITI'EE ON RULES OF PRACTICE AND PROCEDURE 

Min ute s 0 f the Me e tin g 0 n J u I Y I 7 and I8, I 989 

The summer 1989 meeting of the Judicial Conference Committee 

on Rules of Practice and Procedure was called to order at 9 a.m., 

July 17, at the Boston College Law School, Newton, Massachusetts, 

by its Chairman, Judge Joseph F. Weis, Jr. All members of the 

Commi ttee were present except Gael Mahony, who was unavoidably 

absent. 

Also attending were the Reporter to the Committee, Dean 

Daniel R. Coquillette of Boston College Law School; Judge Jon O. 

Newman, Chairman, and Carol Ann Mooney, Reporter, of the Advisory 

Committee on Appellate Rules; Judge John F. Grady, Chairman, and 

Paul D. Carrington, Reporter, of the Advisory Committee on Civil 

Rules; Judge Leland C. Nielsen, Chairman of the Advisory 

Committee on Criminal Rules; and Judge Lloyd D. George, Chairman, 

and Alan N. Resnick, Reporter, of the Advisory Committee on 

Bankruptcy Rules. Judge J. Frederick Motz of the District of 

Maryland also attended to participate in the discussion of the 

local rules project. Mary P. SqUiers, Director of the Local 

Rules Project, and Professor Stephen Subrin, Consultant to the 

Local Rules Project, were present, as were James E. Macklin, Jr., 

Deputy Director of the Administrative Office and Secretary to the 

Committee on Rules of Practice and Procedure; Joe S. Cecil, 

Research Division, Federal Judicial Center; and David N. Adair, 

Jr., Assistant General Counsel of the Administrative Office. 
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should be taken to avoid jeopardizing the project. The Committee 

agreed to refer the proposed Rule 84 to the Civil Advisory 

Committee. It was suggested that the Advisory Committee 

circulate the administrative manual to the circuit executives for 

study and comment. 

D. Criminal Rules - Judge Leland C. Nielsen 

Judge Nielsen asked on behalf of the Advisory Committee 

that the Standing Committee approve two amendments to the 

Criminal Rules for publication and public comment. The proposed 

amendment to Rule 16(a)(I)(A) would expand the prosecution's duty 

to notify the defense of oral statements made by the accused 

pursuant to an interrogation. The current rule requires only 

that the prosecution give notice of those oral statements which 

it intends to offer. The amendment would extend that requirement 

to any oral statements of which a written record has been made. 

Judge Pointer suggested that the proposed language is ambiguous 

with respect to what is required to be disclosed in the situation 

where there is no written record of an oral statement t and how 

the oral statement is to be disclosed. After several suggested 

changes were rejected by the Standing Committee, Judge Nielsen 

indicated that the rule would be withdrawn for redrafting in 

light of that concern. 

Judge Nielsen advised that the Advisory Committee also 

requested approval of an amendment to Federal Rule of Evidence 

- 18 ­
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404(b), which would require the prosecution, upon request by the 

defense, to give pretrial notice to the defense of its intent to 

use evidence of other crimes, wrongs, or acts conmitted by the 

accused. Judge Pointer asked why this notice requirement was 

placed in Evidence Rule 404(b), when it is actually a notice 

requirement of the kind generally included in Criminal Rule 16. 

Judge Nielsen explained that Rule 404 is more specific to the 

issue. Judge Wiggins expressed concern that, since the provision 

is a notice requirement, the sanction generally available for 

violation of rules of eVidence, namely the exclusion of the 

evidence, would not always be appropriate. Judges Weis, Keeton, 

and Barker suggested that the provision was better placed in 

Criminal Rule 16. Judge Nielsen agreed to return the rule to the 

Advisory Committee for further consideration. 

The proposed amendment to Federal Rule of Evidence 609(a) 

was approved by the Standing Conmittee in January but was held up 

pending the Supreme Court's decision in Green v. Bock Laundry 

Machine Company. Judge Nielsen asked t ha t, since the Supreme 

Court had decided the case, the Standing Committee recommend to 

the Conference approval of the amendments for transmittal to the 

Sup r erne Cour t. Professor LaFave pointed out that the thrust of 

the rule change was actually to create three categories of 

evidence: evidence that a witness other than an accused has been 

convicted of a crime if the crime was a felony, evidence that an 

accused has been convicted of a felony, and evidence that a 

- 19 ­
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witness has been convicted of a crime involving dishonesty or 

false statement. He suggested that the rule be so organized, 

instead of grouping these three types of evidence into only two 

categories. After discussion, the Standing Conmittee agreed to 

leave the language of the amendment as proposed by the Advisory 

Conmi t tee. 

Judge Wiggins expressed concern that the definition of the 

term "dishonesty" in the notes should speci fy that larceny and 

other such crimes are not crimes of dishonesty. It was agreed 

that the note so stipulate. It was also agreed that the notes 

would make a stronger statement regarding decisions that take an 

unduly broad view of the definition of "dishonesty." The 

Conmittee voted to send the amendments to Rule 609 to the 

Conference with the suggestion that they be approved and sent to 

the Supreme Court for its consideration with a reconmendation 

they they be approved by the Court and transmi tted to Congress 

pursuant to law. 

JUdge Nielsen noted that a proposed amendment to Rule 41(a) 

and new Rule 58, dealing with magistrate procedures, had been 

circulated for conment. The corrrnent period is over in November, 

and the Committee will consider any conments on these proposed 

changes at its meeting in November. 

E. 	 Bankruptcy Rules - Judge Lloyd D. George 

JUdge George advised the Standing Corrrnittee that the 

- 20 ­
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MINUTES 

ADVISORY COMMITTEE 


FEDERAL RULES OF CRIHINAL PROCEDURE 


Hay 18-19, 1989 

Washington, D.C. 


The Advisory Committee on the rederal Rules of Criminal 
Procedure met in Washington, D.C. on November 18 and 19. These 
minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Nielsen called the meeting to order at 9:00 a.m. on 
Thursday, Hay 18, 1989. The following members were present for 
all or part of the meeting: 

Han. Leland C. Nielsen, Chairman 
Han. Robinson O. Everett 
Han. James G. Exum, Jr. 
Hon. William T. Hodges 
Han. Daniel H. Huyett, III 
Hon. John F. Keenan 
Hr. John Doar, Esq. 
Hr. Tom Karas, Esq. 
Hr. Roger Pauley, Esq., designee of Mr. Edward Dennis, 

Assistant Attorney General 
Hr. Edward F. Marek, Esq. 

David A. Schlueter, Reporter 

Also present were Judge Joseph Weis, Chairman of the 
Standing Committee on Practice and Procedure, Judge Charles 
Wiggins, and Professor Wayne LaFave, members of the Standing 
Committee; Hr. James Macklin and Mr. David Adair from the 
Administrative Office; and Hr. William Eldridge from the rederal 
Judicial Center. 

INTRODUCTIONS AND PRESENTATIONS 

Judge Nielsen introduced and welcomed Judge Wiggins as the 
liason from the Standing Committee and noted that Hr. Roger 
Pauley had been designated by the Department of Justice as its 
official representative. He also recognized Hr. James Hackl in 
who awarded Hrs. Ann Gardner a certificate and pin for 25 years 
of federal service. 

Rules Approved by the Judicial Conference 
and Submitted to the Supreme Court 

The Reporter noted that amendments in three rules had been 
approved by the Standing Committee at its January 1989 meeting 
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not really changed since the earlier discussion. Hr. Doar noted 
that Bny changes in Rule G(e) vould be dangerous and Hr. Pauley 
responded that under the amendments disclosure would not be made 
without the approval of the federal prosecutor and reiterated 
the extensive background and need for the changes. Judge Keenan 
expressed concern that prosecutors might use the grand jury 
process to york toward only a civil case. Judge Everett moved 
that the Committee express to Congress that confidence in the 
secrecy of the grand jury is so important that there are serious 
problems with amending Rule G(e). The motion failed for want of 
a second. There was additional discussion about related 
problems vith the proposed changes with the consensus of the 
Committee being that Rule 6(e) should not be amended. 

2. Proposed amendments to Rule 12(b)(pretrial motions). At 
the suggestion of Judge Manuel Real, the Committee considered 
whether to amend Rule 12(b) to require litigation of entrapment 
defenses through a motion to suppress evidence illegally 
obtained. After brief discussion Judge Huyett moved to table 
the proposal and Hr. Karas seconded the motion. It carried 
unanimously. 

3. Proposed Amendments to Rule IG (Discovery). The 
Committee considered a number of proposed changes to Rule 16 
which had been deferred from the November 1988 meeting in Ney 
Orleans. 

a. Notice of ·Other Offense Evidence:" Mr. Marek 
offered a proposed amendment to Rule 16(a)(1)(E) which would 
require the government to furnish the defense with 
particularized information about its intent to use evidence 
under Federal Rule of Evidence 404(b). The Committee believed 
that the issue would appropriately fit within that evidence rule 
and as noted, infra, adopted amendments to Rule of Evidence 
404(b)' -'. : 

b. Witness Lists. The Committee considered an 
amendments to Rule 16 which would: first, require the 
prosecution to furnish to the defense a written list of names 
and addresses of all government witnesses; second, provide for 
reciprocal discovery of names and addresses of defense 
witnesses; third, prohibit comment upon the failure to call a 
witness on either list; and fourth, impose a continuing duty to 
disclose the names and addresses of witnesses. Hr. Mare~ noted 
that the proposed changes followed proposals approved by the 
Supreme Court in 1974. Mr. Pauley indicated that the Department 
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of Justice would strongly oppose any efforts to require the 
prosecution to disclose the names and addresses of its 
witnesses. He reiterated the dangers posed, i.e. intimidation 
and possible loss of life, by disclosing the names of government 
vitnesses before trial. He noted that the Department was not 
questioning the ability of trial judges to decide when a 
vitness' name should be disclosed but he observed that trial 
judges vill inevitably err and in those cases, the life of a 
witness could be endangered. Hr. Karas responded that trials 
without adequate defense preparation cannot be fair trials. Hr. 
Marek moved that the proposed language be adopted and Hr. Karas 
seconded the motion. It failed by a 2 to 6 vote. Judge Everett 
subsequently moved that the Department of Justice provide the 
Committee with its views on a certification process which would 
require the prosecution to disclose a witness' name and address 
unless it certified to the court that doing so would pose a risk 
of injury or loss of life to the witness. Judge Hodges seconded 
the motion which carried unanimou~ly with one absent ion noted. 

c. Co-conspirators' Statements. Mr. Marek moved that 
Rule 16(a)(1) be amended to require the prosecution to disclose 
to the defense wany statement of a co-conspirator which the 
government intends to use in evidence against the defendant 
pursuant to Rule 801(d)(2)tE), Federal Rules of Evidence.- The 
motion was seconded by Mr. Karas. Mr. Pauley indicated that the 
Department of Justice was strongly opposed to such a requirement 
noting the possibility of danger to the witness. Judge Hodges 
noted that there are tremendous pragmatic problems with this 
sort o£ requirement because of the complicated and interwoven 
conspiracy statements, many of which have not been recorded. 
The motion failed by a vote of 2 to 6. 

d. Defendant's Statements. Following some discussion 
on the requirement in Rule 16(a)(1) that the prosecution 
disclose any relevant written or recorded statement made by the 
defendant, Judge Hodges moved that the Rule be amended to 
require disclosure of any oral statements made by the defendant 
which the prosecution intends to offer at trial or of which a 
written record has been made. The motion was seconded by Mr. 
Karas and pas~~d by a unanimous vote. A copy of Rule 16, as 
amended, and the proposed Advisory Committee Note are attached 
to these minutes 

e. Exculpatory Evidence. Mr. Marek urged the 
Committee to consider amending Rule 16(a)~1) by adding a new 
subsection (H) which would require the prosecution to disclose 
all exculpatory ("Brady") material to the defense. The 
Committee discussed the proposal with several members noting the 
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practical problem of moving back the period of disclosing the 
exculpatory mat~rial. The Committee decided to defer this 
proposal until its next meeting. 

f. Witness Statements. Mr. Marek offered a proposed 
change to Rule 16(a)(1) by adding a new subsection (G) to 
require the prosecution to produce, before trial, any prior 
Jencks Act statements made by any prosecution witness. He moved 
that the Committee communicate to Congress that it would be 
appropriate to initate some action on amending the Jencks Act. 
Judges Weis and Hodges expressed the view that the Rules 
Enabling Act permits the Committee to initiate discussion on a 
particular rule by adopting amendments. Judge Weis recommended 
that the Committee recommend an amendment and thus give notice 
to Congress that the area needs some attention. Judge Hodges 
moved to table the proposal and Judge Huyett seconded the motion 
which passed. 

4. Proposed Amendments to Rule 17 (Motions to Quash 
Subpoenas by Non-Party Witnesses). (The discussions on Rule 17 
took place on the afternoon of May 18 and the morning of May 
19. They are reflected here in their entirety for purposes 
clarity]. The Committee discussed the possibility of amending 
Rule 17 to reflect amendments being considered in Civil Rule 45 
which permits non-party witnesses to move to quash subpoenas. 
The impetus for the change is apparently coming irom the 
American Bar Association which is interested in the rights of 
witnesses. The Chairman sug~ested that the matter be deferred 
until the next meeting at which time the Committee could 
consider draft amendments prepared by the Reporter. Judge 
Everett suggested that the Reporter also consider problems 
associated with discovery of an expert's opinion. Hr. Pauley 
suggested that it would be prudent, in light of the differences 
1n civil and criminal practice, to wait until amended Civil Rule 
45 had been used to see how well it functions. Judge Keenan 
ultimately moved that the matter be deferred until the 
Committee's next meeting. Judge Everett seconded the motion 
which carried unanimously. 

5. Proposed Amendments to Rule 24 (Voir Dire). The 
Reporter indicated that Senator Heflin had introduced 
legislation which would amend Rule 24(a) and Civil Rule 47(a) to 
provide counsel with a greater opportunity to conduct voir dire 
of prospective jurors. Judge Bilby, Chairman of the Judicial 
Improvements Committee, is taking the lead in opposing the 
legislation and in encouraging judges to allow questioning by 
attorneys. The Committee took no further action on this matter. 
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6. Proposed New Rule 52.1 (Child-Victim Testimony). The 
Committee reviewed a proposed Rule 52.1 being considered by 
Congress (H.R. 1303) which is part of a proposed RFederal 
Yictim·s Services and Protections Compliance Act.· The new rule 
would provide comprehensive coverage of a number of problems 
which might arise when a child victim testifies. The Committee 
discussed the proposed rule and was generally opposed to it. 
Mr. Pauley indicated that the Department of Justice was 
preparing a memorandum on the proposed rule. Judge Everett 
moved that the Committee communicate its concerns about the rule 
to Congress. The motion vas seconded by Judge Hodges and passed 
unanimously. 

7. Report on Model Rules. Mr. William Eldr~dge of the 
Judicial Center noted that york was progressing on the model 
local rules and that a report on the project vas being prepared. 

EVIDENCE RULE AMENDMENTS UNDER CONSIDERATION 

Evidence Rules Approved by the Standing Committee 

Proposed Amendments to Fede.al Rule of Evidence 
609(a)(Impeachment with Prior Conviction), The Committee was 
informed that the Standing Committee had approved the 
Committee·s proposed amendments to Rule 609(a) at its January 
1989 meeting but had decided to hold the proposed changes 
pending the Supreme Court's decision in Green v. Bock Laundry 
Machine Company (e7-1816). (The Suprernp. Court decided Green on 
May 22, 1989. holding that Rule 609(a) requires the trial court 
to permit a civil litigant to impeach a witness or another party 
with a felony conviction without regard to possible prejudice to 
the witness or the porty offering thp :estimony.] 

New Matters -- Evid~Dce Rules 

1. Proposed Amendments to Federdl Rule of Evidence 
404(b)(Other cimes wrongs, or acts). [The discussion on proposed 
amendments to Rule 404(b) took place on both May 18 and 19 and 
is presented here in its entirety for purposes of clarity]. 

a. Notice Requirement. The Committee initially 
considered amending Rule 16 to require the prosecution to 
provide notice of an intent to use Rule 404(b)-type evidence but 
concluded after some discussion that it would be more 
appropriate to amend Federal Rule of Evidence 404(b>. Discussion 
focused on whether the prosec~tion should be required to 
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describe with some particularity the evidence of uncharged 
misc0nouct which it intended to use. Mr. Pauley indicated that 
the Department of Justice would be opposed to imposing a 
particularity requirement and. also requested that the Committee 
~ote indicate that the Committee did not intend for the notice 
requirement to sidstep the Jencks Act. The Committee concluded 
that the prosecution should be required to disclose such 
evidence regardless of whether it intended to use the evidence 
during its case-in-chief, for impeachment, or for rebuttal. On 
motion by Judge Hodges, seconded by Mr. Doar, the Committee 
voted to amend Rule 404(b). The Rule, as amended, and the 
proposed Advisory Committee Note, ~re attached to these minutes. 

b. Burden of Proof. The Committee considered an 
American Bar Association Resolution to amend Rule 404(b). The 
resolution urges that the rule be amended to provide that in 
criminal cuses the questions of preliminary fact~ relative to 
extrinsic act evidence be decided by the trial judge using the 
preponderance of evidence standard. That proposed amendment 
would have the effect of overruling Huddlestun v. United Stat~ 
108 S.Ct 1496 (1988). Professor Paul Rothstein, speaking on 
behalf of the ABA, expressed the Association's concern for 
prejudice to the accused and that a notice provision alone would 
not be satisfactory. Hr. Pauley indicated that the Department 
of Justice was stongly opposed to the ABA proposal and that it 
v~uld be a mistake to carve out procedural ruleb for special 
categories of evidence. Judge Everett moved that Rule 404(b) be 
amended to reflect the A9A'a proposal. The motion was seconded 
by Hr. Karas. During further disoussion on the motion, several 
members raised the concern about whether the burden of proof 
issue vas a procedural or substantive matter. Judge Hodges 
observed that there is a lack of empirical evidence to support 
the notion that Rule 404(b) evidence is being unfairly used and 
that th~re ~ould be pragmatic problems vith conducting ~ini 
trial6 to determine whether extrinsic act evidence was 
admissible. Citing the fact that Huddleston was only recently
decided and in light of possible problems of incorporating a 
substantive burdern of proof provision in the Rules of EVidence, 
Judge Hodges moved "to table the matter. Judge Huyett seconded 
the motion which carried by a vote of ~ to 4. 

2. Proposed Amend~ents to Federal Rule of Evidence 803 
<Hearsay exception for child-victim statements), (This matter 
was discussed on May 18 with the proposed legislation which 
would add new Rule 52.1, discussed supr~~ It is addressed here 
as a matter affec~ing the Federal Rulee of Evidence). The 
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 "INUTES 

ADVISORY CO""ITTEE 


FEDERAL RULES OF CRI"IHAL PROCEDURE 


November 17-18, 1988 
Nev Orleans, LA 

The Advisory Committee on the Federal Rules of Criminal 
Procedure met in Nev Orleans t Louisiana on November 17 and 18. 
These minutes reflect the actions taken at that meeting. 

CALL TO ORDER 

Judge Nielsen called the meeting to order at 9:00 AM on 
Thursday, November 17, 1988. The folloving members vere present 
for all or part of the meeting: 

• 

Han. Leland C. Nielsen, Chairman 
Han. James DeAnda 
Han. Robinson O. Everett 
Han. William T. Hodges 
Hon. John F. Keenan 
Hon. Harvey E. Schlesinger 
Mr. John Doar, Esq. 
Hr. James F. Hevitt, Esq. 
Mr. Tom Karas, Esq . 
Hr. Edvard F. Marek 

David A. Schlueter, lnterim Reporter 

Also present vere Judge Joseph Weis, Chairman of the 
Standing Committee on Practice and Procedure, and Professor 
Wayne LaFave, a member of the Standing Committee: Mr. DaVid 
Adair and Hr. Tom Hnatovsi from the Administrative 2f!ice; 
Professor Saltzburg from the Department of Justice; and Mr. 
William Eldridge from the Federal Judicial Center. 

INTRODUCTION OF NEW MEMBERS 

Judge Nielsen introduced aod velcomed Judge Everett and Mr. 
Karas, new members of the committee, and then introduced the 
other members and visitors. 

CRIMINAL RULE AMENDMENTS UNDER CONSIDERATIO~ 

Criminal RuleE Approved by Standing Committee 

Rule 12.3 had been previously approved by the Standing 
Committe~ io~ circulat~cn, circulated for publiC com~ents, 

• 1. Pro1eseer Saltzburg had intended to attend as the Reporter on 
Leave, bu~ in the abser.=e c: Mr. Pauley who vas unab~e to 
attenc, agreec to 6pea~ O~ behalf of the Department of Justice. 
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Nev Criminal Rule Amendments Proposed 

• 


1. Proposed Amendments to Rules governing filing 
requirements. The Committee was informed that at the suggestion 
of Hr. Hewitt, a possible amendment to the civil, criminal, 
appellate, and bankruptcy rules, was being considered which 
would take into account the practice of using overnight or 
express courier services to file documents. Dean Carol Ann 
Hooney is responsible for preparing an agreed upon solution 
which will then be considered by the advisory committees. 

2. Proposed Amendments to Rule 16 (Discovery). The 
Committee engaged in an extended discussion on whether to amend 
Rule 16 to include provisions for witness names, witness 
statements, reCiprocal discov~ry, discovery for sentencing 
purposes, and disclosure by the prosecution of other Bcts of 
uncharged misconduct ~hich might be introduced at trial under 
Fed. R. Evid. 4e~(bl. Professor Saltzburg, speaking on behalf 
of the Department of Justice, explained that any attempt to 
amend Rule 16 would be considered an interference with 
Congressional perogatives to amend the Jencks Act and that the 
Department would continue to reject strongly any attempts to 
require prosecutors to reveal in every case witness names Bnd 
statement€. The Department was not opposed, he indicated, to 
congressional hearings on the issue of whether any changes 
should be made in criminal discovery. There was additional 
discussion on the issue of whether the Committee was the most 
appropriate boc}' to initiate changes in criminal discovery 
practice. 

Ultimately. Mr. Hewitt moved to adopt a proposed revision 
to Rule 16 which would track with the American Bar Association 
Criminal Justice Standards, Discovery and Procedure Before 
Trial, Chapte~ 11, approved August 9, 1978. The motion was 
seconded by ~r. Karas and passed by a 5 to 4 vote. The majority 
believed that in light of developments in State discovery 
practices anc the trend to avoid trial by ambush, more discovery 
of iniormatic~ in the hands of the prosecution vas appropriate. 
The dissenter~ believed that disclosure of information such as 
the names of rrosecution witnesses would present substantial 
danger to these individuals and the Congress was the appropriate 
body for proposing any changes in criminal discovery. 
Thereafter, Judge Everett moved that the Chairman send a letter 

2. The d:E=~SElon£ o~ Rule 16 took place on the afternoon of 
Novempe~ 17 e~: the ~orning of Noverr.be; lE. They are reilected 

• 
here i~ the:: e~:irety fOT purpose£ c! clarity. 
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to the appropriate committees within Congress notifying them of 
the Committee's intent to propose amendments to Rule 16. The 
motion was seconded by Hr. Kara~, but after additional 
discussion on the issue of jurisdiction to consider changes 1n 
criminal discovery, the motion was withdrawn. Thereafter, Hr. 
Harek moved that the earlier vote on the proposed amendments to 
Rule 16 be reconsidered. Judge Hodges Beconded the motion which 
carried by a narrow margin. Again, the Committee discussed the 
problem of addressing the sensitive topic of criminal discovery 
and Hr. Marek moved that proposed amendments be made regarding 
witness lists and disclosure of uncharged misconduct under Fed. 

• 

R. £vid. 404(b). The motion was seconded by Magistrate 
Schlesinger who later withdrew his second. The motion failed 
for lack of a second. Following further discussion, Hr. Marek 
moved that the matter be placed on the agenda for the May 1989 
meeting, and that at that time the Committee consider ,separately 
each of the possibl~ changes to Rule 16 and also possible 
amendments to Fed. R. Evid. 404(b). The motion vas seconded by 
Judge DeAnda' and carried by B 7 to 2 vote. The dissenters 
expressed concern that delaying any action to the next meeting 
would effectively eliminate any real changes in the criminal 
discovery rules. 

3. Proposed amendments to Rule 24(b} (Peremptory strikes of 
jurors), At the 6ug~estion of Mr. Roger Pauley at its May 1988 
meeting. the Committee considered the question of whether to 
proceed with proposic~ amendments to Rule 24(b) regarding the 
number of peremptory strikes available to the prosecution in a 
felony criminal tria!. After a brief discussion Judge Hodges 
moved that the proposal of any amendments to Rule 24(b) be 
tabled. The motio~ was seconded by Judge Keenan. It carried 
unanimously. 

4. Proposed amend~ents to Rule 25 (Unavailability of 
Judge), The Advi50~y Committee on Civil Rules has proposed 
changes to Fed. R. Civ. Pro. 63, the counterpart to Rule 25 to 
the effect that if for any reason a judge is unable to proceed 
with a trial, a successor judge may proceed with the trial end 
in the case of a benc~ trial, the judge may recall any witness. 
After some brief discussion, and at the suggestion of Judge 
Weis. the reporter vas instructed to explore the possibility of 
usin; similar languag~ in both Civil Rule 63 and Criminal Rule 
25. 

EVIDENCE RULE AMENDMENTS UNDER CONSIDERATION 

• Evidenc~ h~:e~ Approve~ by Standing Corr~~ttee 

Prop05e~ A~en~~e~tE tc Federal R~le of Evidence 609(a) 
(rrr;eachme~~ with P;!c: ConvictioGl, The Com~itteE reviewed 
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KINUT.IS 
ADVISOR.Y COllKIftEE 

FEDERAL R.OLES OP CRDIDlAL PROCEDURE 
BY '7-8, 1••'7 ',' 

,;, 

W.ahington, D.C. , 

'l'be Advisory COJIIIIlitt.. on th. Ped.ail. Ilul.. ~f Crildnal 
Procedure .et in Waahington, D.C. OD Kay '-:-1, III7\. ft_ 
minute. reflect the actiona taken at that ..eti..", ! 

CALL m oBQD 

Judge Nielsen called the ...ting to order at .:00 •••• 
on Thuraday, lIay 7, 1987. Tbe following _"'1:'a van 
pr••ent: 

Hon. t.land C. Nielaen, Chair 
Hon. Sherman Finesilver 
Hon. Wi11i.m L. Hungate 
Hon •. William C. O'Kelley
Hon. William Weld 
James F. Hewitt,.Esq.
Richard A. Green, Esq.
Frederick B. Lacey, Esq.
Leon Silverman, Esq.

Stephen A. Saltzburg, Reporter 

Also present were Hon. Edward T. Gignoux, Chairman of 
the Standing Committee on the Rule. of Pr.ctice .nd 
Procedure; Roger Pauley, who was designated by Mr. Weld as 
the representative of the criminal Division of the 
Department of Justice when Mr. Weld was .way from the 
meeting; James E. Macklin, Jr., Deputy Director of the 
Ad~inistr4tive Office, together with Ann Gardner and David 
Adair~ Tom Hutchison, Counsel for the Subcommittee on 
Criminal Justice of the House of Represent.tives Judiciary
Committee, Ray Smietanka, Associ.te Counsel of the 
Subcommittee, and Cindy Blackburn, staff Counsel to the 
Senate Judiciary Committee. Judge Gerald !jofl.t, Chair of 
the Committee on Probation Services, was present during the 
afternoon session on May 7th. 

INTRODUCTION OF HEW MEMBERS 

Judge Nielsen introduced Mr. Weld, the only new member 
prese~t, and indicated that Committee .ember Herbert J. 
Miller regretted that he could not attend the meeting_ 
~udge Nielsen explained that the Chief Justice bad 
designa~ed the Assistant Attorney Gener.l for the Criminal 
Division of the Department of Justice as a aeaber of the 
Committee, so that whoever holds this position will serve on 
the Committee without the necessity of being appointed by 
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3 Minutes, Adv. Comm. o~ Crim, Rul.s 

.• 

, 
1. Propo••d AmtmdmlD't Af Bp1e 1.1 Ip) (1' (Local Rul• 

..t.r.nc.). Th. Committ•• voted unanlaoa*ly to table ~ 
.U99••tion by .'Judg. Walt.r 80fbaD ,*-t •• I.l(d) (1)'1 ... 
aaend.d to d.let. th. ¥orela .by local 1'Ul...... !be ~itte. 
d.t.l1Iined, bow.v.r, tbat at .DIII po1rat tbl. abant)e .igbt
w.ll be d.sirabl. a. part of a vllfteral ·cl..-n1rag up. of the 
rul.s. . 

2. Prqposed Amendment of Bul. ". lp) (aotio. of 
Additional Discovery). !h. Ca.ai~tee voted unaniaou.ly ~o 
table a sugg.stion .by Judg. Walter 80rban tba~ Rul. 16 (c) 
be ..ended to r.quir. notification of tba CDlIR •• v.ll a. a 
party or bis attorney. The COIIIIIitt .. d.temined, howev.r, 
that at some point this change might vell be d••irebl. as 
part of a 'general ·cl.aning up· of th. rul... 

3. Proposed Amentmen1: pf Bule 17 (4) (S.rvice of 
Subpo.nas). ~be committee vot.d unaniaously to table a 
suggestion by Judge'Walter Hoffaan that Rul. 17 (d) .be 
amended to provide that ••rvice of proc... should be 
permitted by any person authorized by law to wake ••rvice. 
~h. Committee determined that the rule vas .uffiei.ntly
broad to cover all persons over 18 y.ar. of ag. and that few 
problems had arisen with the rul•• 

-

4. ProRosea Amendments af Rule 32 (sentencing Reform). 

~he committee devoted a substantial portion of the m.eting 
on botb days to consideration of po.sibl. amendments of Rule 
32 in ligbt of the guidelines sent to Congr... by the 
Sentencing Commission. Judge !joflat explain.d the problems
that the guidelines may cause district courts and the vork 
that the Probation committee vas undertaking. A motion was 
made to circulate for public comment a draft ..ended rule 
prepared by the Probation Committe., but the .otion fail.d. 
A second motion was made to circulat. only a portion of the 
Probation Committee's draft, but it was withdrawn after 
discussion. A third motion was aade to adopt a Mod.l Local 
Rule and to submit it to the Standing Co_itt... The 
Committee reviewed a draft of a Mod.l tocal Rul., but 
ultimately rejected it. In the .nd, th. Committee 
unanimously agreed that no action sbould be taken at this 
time, but the Committee sbould monitor what Congress does in 
~e.ponse to the sentencing Commission'. sQbaI.sion and 
support the Probation Committee's efforts to prepare
probation officers for the tasks that will be required by
tbe guidelines. 
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June 14, 1986 

"INurES 

. ADVJSOIn' .utI1JTTEE 


FEDEML . RULES OF CRIMINAL PROCEDURE 

JlHE 12, 1986 


CALL TO ORDER 

Judge Nielsen called the .eet.ng to order at 9:00 a.m. on 
Thursd~y, June 12, 1'86. The following .embers were present: 

Hon. Leland C. Nielsen, Chair 
Hon. Sherman G. Finesilver 
Hon. William L. Hungate 
Hon. William C. O'Kelley 
Hon. Stephen Trott 
Jame. F. Hewitt, Esq. 
Richard A. Green, E.q. 
Frederick B. Lacey, Esq. 
Herbert J. Hiller, Esq. 
Leon Silverman, Esq. 

The only .ember absent was Hon. Harvey Schle.inger. He 
notified the Chair of his inability to attend weI' before the 
.eeting and submitted his vi.ws on the issu,s p.nding before the 
Committee in writing. 

Also present were Hon. EdWard T. Gignoux, Chairman of the 
Standing Committee on the Rules of Practice and Procedure; Roger 
Pauley, who accompanied Hr. Trott, J .... E. Hackl in, Jr., Deputy 
Dir.ctor of the ~inistrativ. Offic., who was as.i~ted by Ann 
Gardner; and Tom Hutchinson, counsel to the House of 
R.pr.sentative.' Subca.M.tt•• on CP'.'na1 Justic., ~o attended 
aft.r the lunch break. For a bri.f p.ribd ....diately after 
lunch, Hr. David Adair was pr.s.nt. He was introduc.d by Hr. 
Mack'in a. a _ember of the Gen.ral Coun.."s offic. who NOuld b. 
workino in the future with the ea.mitt••• 

INIRQQUCTlOi OF NEW MEMBERS 

Judge Niel.ftn introduced Judg. FIIa.stlv.r" the only new 
...ber pr••ent at the ...ting, and 'nd'cat.d that the oth.r n.w 
••mber, Hagistrate Schlesinger, would be unable to be pre••nt. 

RULE CHftfGES lH)E8 C(Jo§JDERAJlct1 

& Ru , •• Approy.d by ec.nl t t.e 

Rule 6(&) <Providing for the Selection of Alt.rnate Grand 
Jurors) ., 
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5Minutes, June 12, 1986 Meeting 

action on this matter. 

4. Proposed Amendment of Rule 6 (e) <To Permit Justice 
Department 	 to Disclo.e Grand Jury Information for Use in Civil 


WWs.) 


The Committee discussed the proposal by Mr. Trott which 
would permit a praa.cutor to share info~~ation with government 
lawyers for use in civil cases and, with court permission, to 
.hare information witt. a..,nci.s to aid th.1ft :n carrying out their 
responslbilltl ••• Ju~ Ni.l ••n .xpr••••d conc.rn about th. 
po•• ibilily that Coft~••• alao would want acc••s to orand jury 
mat.rial, and Hr. H.witt .cho.d the conc.rn. Hr. Silv.rman 
voic.d a .trong opinion that no change .hould b. made in the 
rul., but Hr. Green di.agr••d and argued that duplication of 
investigative effort could be wasteful. Hr. Trott defended the 
rule. Discussion followed in which Judge Finesilver indicat.d 
that h. b.liev.d the proposal changed the traditional role of the 
grand Jury, Hr. Hiller saic "! problem was difficult but he 
oppo••d chang., Hr. Lac.y agr••d with Hr. Hill.r, and Judge 
Hungate indicated that h. would not chang. the rule. Hr. Trott 
moved to amend the rule and Mr. Gr.en seconded the motion. the 
vote against the motion was 7-2. 

5. Congressional Statement Regarding Rule 11 (c) 

Th. Ca.mitt•• r.ach.d a conclu.ion .upport.d by all ••mb.r. 
(except Mr. Hewitt who had reservations) that the House 
Subcommitt•• R.port, which addr••••d the la.t ...n~nt to Rul. 
II and indicat.d that a trial judge was r.quir.d to warn a 
defendant who wish.d to .nter a plea of guilty of the maximum ." 

&mount of r ••titution, wa••rroneous. Hr. Trott .xplained that 
r.stitution is not part of the p.nalty within the meaning of the 
rule, and other .emb.rs agr••d. Pref~rrin9 to le.ye the que.tion 
to Judicial d.ci.ion., Ju~ Fi•••ilv.r .av.d that tb. ca..itt.e 
take no action in r ••ponse to the Repor~. The motion was 
second.d by Judge O'K.lI.y, and tt carri.d unaalmously. 

6. Propos.d ......nt of ".nelt. Ac:t--otKov.ry R.form 

The fact that R.pr.s.ntatIY. Cony.r.' SubcOMmitt.e had held 
hear I ftg~ on a propos.' to -.ftCf t". .f••etc. Ac t to Pf"OV i de 
discov.ry of wi tn........ and .tat....t. prior to trial wa5 
discussed. Tom Hutchison .oted that the h.arino~ wer. DYer and 
that the bill Mould be marked up, but said that the Crimina. 
Rule. Committee had not b••n asted to tak. a position on the 
proposed change. No member of the Committee expr.s••d & de.ire 
to Indicat. Yiews on the bill, and the .att.r was dropp.d. 

• "'I 
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AGENDA G-7 
Rules of Practice & Procedure 
March 1986 

SUM.'VIARY 

REPORT OF THE JUDICIAL CONFERE~CE Cn:Vl'VlITTEE ON' 

RULES OF PRACTICE ANn PROCEDURE 


The Committee on Rules of Practice and Procedure recommends 
that the Judicial Conference take the following action: 

Approve amendments to the Federal Rules of Evidence 
(Appendix ~) and the Federal Rules of Civil Procedure (Appendix 
B) to eliminate gender-specific language, and transmit them to 
the Suprem{' Court with the recommendation that they be approved 
by the Court and transmitted to the Congress p~r~u8nt to law. 
(pp. 1-2). 

,. 

~ 
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AGENDA r'r7 
APPENDIX A 
March 1986 

PROPOSED AMENDMENTS 
TO THE FEDERAL RULES OF EVIDENCE· 

Rule 101. Scope 

1 These rules govern proceedings in the courts of the United 

2 States and before United States bankr~~~' cy judges and United States 

3 magistrates, to the extent and with the exceptions stated in rule 

4 11 01. 

COMMITTEE NOTE 

United States bankruptcy judges are added to conform this rule with 
Rule 110l(b) and Bankruptcy Rule 9017. 

Rule 104. Preli minary Questions 

'" '" '" * * 
1 (c) Hearing of jury.--Hearings on the admissibility of 

2 confessions shall in aU cases be conducted out of the hearing of the 

3 jury. Hearings on other preliminary matters shall be so conducted 

4 when the interests of justice require..z. or-; when an accused is a 

5 wi tness; if he and so requests. 

6 (d) Testimony by accused--The accused does not, '::>'1 testifying 

7 upon a preliminary matter, become subject MffiSe+f to cross­

8 examination as to other issues in the case. 

* '" * * '" 
CO M ~ ITTEE NOTE 

The amendments are technical. No substantive change is intended. 

*New metter is underlined; matter to be omitted is lined through. 
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Agenda G-7 
APPENDIX D 

March 1986 


99TH CONGRESS H R 4007
1ST SE8SlO~! 

• 0 

To amend section 3500 of title 18, United Slates Code. to provide more useful 
discoyer:' right:- for defendants in eriminal cases. 

IN THE HOUSE OF REPRESENTATIVES 

DECt:!'>IBEIl :!O (legislative nay, DECEMBER 19), 1985 


Mr. ('o:-;rERs introduced the followin/! hill; which was n·ferred to the Committee 

on thr ,Judiciary 


A BILL 

To 	 amend sectioa 3500 of titlf' 18, United States Code, to 

provide more useful discovery rights for defendants in cr:mi­

nal cases. 

1 Be it enacted by the Senate and House of Representa­

2 lipe.s of the United States of A meT'ica in Congress assembled, 


3 SECTIOl'i I. SHORT TITLE. 


4 This .i.et may be cites ali the ",Jencks Act Amenriments 


D Act of 1985". 


6 SEC. 2. T1MING FOR A~j EXCEPTIO~S TO DISCOVERY. 


'/ Seetion 3500 of title 18, unit[;d States Code. is amend­

8 ed by striking out subsection (a) and all that follows through 


n :mbsf'ction (b) and inserting ill lieu thereof the folio wing. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 

"(a) In any criminal prosecution by the Government, on 

request of a defendant, the Government shall promptly, 

except as provided in this section, make available­

"(1) the name and last known address of each 

person known by the Government to have knowledge 

of facts relevant to the offense charged; and 

"(2) a copy of any statement (and of any summary 

of the substance of any statement) or report of, or re­

lating to, each such person that­

"(A) is in the possession of the Government; 

and 

"(B) relates to the subject matter about 

which that person may called by the Government 

to testify. 

u(b)(l) If upon motion of the Government, which may 

be made ex parte, the court finds that a disclosure under 

subsection (a) wouJd­

"(A) constitute an imminent danger to another 

person; or 

"(B) constitute a threat to the intergity of the ju­

dicial process; 

the Court may deny, restrict, or defer such disclosure, or 

make such other orders as the court considers necessary to 

assure disclosure would not have that effect. 
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3 

1 "(2) After a witness called by the Government has testi­

2 ficd on direct examination, the court shall, on request of_ the 

3 defendant, order the Government to produce any statement 

4 which has been subject of an order under paragraph (1) and 

£) \\'hich relates to the subject matter as to which the witness 

6 has testified,", 

/ SEC. 3. CO~FOR:\lII~(; A:\tE~D:\,IE~TS. 

H ~ection :3500 of title I R, I'nited States Code, 1S 

H amended-­

10 (1) III Rubsection (d), by striking out "under sub­

11 st'etion (b)" alld all that follows through "court may 

i:? dirt>ct" dltd inserting "to make lwailable material under 

1~3 this !'lprlion" in lieu thereof; 

1-+ (:2) Il1 :mhsection (f'), hy striking out "subsections 

15 (II), (eL and (d) of"; and 

iii tn h," striking out "l!nited States" each place it 

17 appearF and inserting "Go\'ernment" in lieu thereof. 

o 
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COM:.nTl'EE OK Hl'Li~3 OF PR.4CTICE AND P~U)CEDUliE 


MINUTES OF ~.;E:E~TIEG O~ OC~Y;R 6-7.1972 


The standing Committee on Rules of Practice and Pro­

cedure met in the Conference Room of the Administrative Office 

in Washington,D.C. on October 6 and 7, 1972. 

Present: Judge Albert B. Maris, chairman, Judge Ch~rle~ 

W. JOiner, Richard E. Kyle, Esq., Professor James Wm. Moore, 

J.Lee Rankin, Esq., Bernard G. Segal, Esq., Judge Frank W. Wilson 

and Judge J. Skelly Wright. Professor Charles Alan Wright WRS 

unavoid~bly absent. Also present during parts of the meeting were 

Judge Phil.lip Forman, chairman of the Advisory Committee on 

Rules of Bankruptcy, Professors Frank R. Kennedy and Vern 

Countryman, reporter Dnd associate reporter, respectively, to 

the cOlnmi ttee, Professor Fro nk J. Remington, reporter to 

the Advisory Committee on Criminal Rules, and G.Robert Blakey,Esq., 

chief counsel of the Senate Subcommittee on Criminal Laws and 

Procedures, William E. Foley, Esq., secretary to the committee, 

Ada E. Beckman, law clerk to the chairmRn, and B&rbara A. Gray, 

of the rules study staff, were also present. 

AGENDA ITEM III. HULES OF CIVIL PROCEDURE 

Judge Maris reported that the Advisory Committee Cll 

Civil Rules met two weeks ~go and is considering the various 

aspects of Rule 23, the class action rule, that the committee 

had general discussion of the subject matter and gave instructions 

to its reporter, Professor Bernard J.Ward, to prepare altern~tivc 

rules with respect to tIle third cptegory of class actions. 

-1­
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It was moved and seconded that the words "in writing" be 

inserted in the 4th sentence of Rule 15(b) after "waives" and before 

"the", the clause to read "unless the defendnnt waives in writing the 

right to be present", 

ALL APPROVED THE AMENDMENT TO RULE 15(b) and APPROVED RULE 15 

(~ AS THUS AMENDED. 

Judge Wright suggested that a reference be made in the Note 

to the fnct that if the defendant is in state custody, a writ of 

habeas corpus ad prosequendum might be required to secure his presence 
• 

at the deposition. 

With respect to Rule 15(c), Judge Wilson observed that 

no provision is made for the reporter's expenses. It was pointed 

out that the rule does not relate to such expenses. 

Judge Joiner moved and Mr. Segal seconded that Rule 15 

be approved as amended. ALL AGREED. 

Rule 16 Professor Remington stated thnt the only change in this rule 

was an editorial one in subdivision (a)(l)(E). ALL APPROVED. 

It was moved and seconded that the phrase "to agents of 

the government U be deleted in subdivision (a)(2), to conform wIth 

the amended statute, the phrase to read "witnesses except as provided 

in 18 U.S.C.§ 3500. 

ALL APPROVED RULE 16 AS THUS AMENDED. 

RULE 17 There is no change in this rule. Judge Wilson moved 

approval of Rule 17. ALL APPROVED. 

Rule 20 The advisory committee believed that the word "present" is 

better than the word "found" and "present" has been substituted. Judge 

Maris agreed that "found" was <lmbiguous. Judge Wilson inquired whether 

this might not encourage forum shopping. Judge Joiner thought "found" 
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