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I The annexed report recommends: 
i 
1 

1. Approval of the proposed Bankruptcy Rules (Appendix A). 

2. Approval of the proposed Chapter XIII Rules (Appendix B). 

3. Approval of the proposed amendments Rnd additions to the 

Federal Rules of Criminal Procedure (Appendix C). 

4. Approval of deferring proposed a~endments to Appellate 

Rules 9Cd) and 10Cb) until they can be considered by the 

reconstituted Advisory Committee on Appellate Rules. 

5. Approval of cooperation by the committees with the 

Subcommittee on Criminal Laws and Procedures of the United States 

Senate in the procedural aspects of its work in the revision and 

recodification of title 18, U.S.C. 

6. Approval of requesting the elimination from the next 

budget for the judiciary of the proviso limiting to $90,000 the 

funds available for the rules program. 
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Our committee, accordingly, had before it at its 

recent meeting proposed amendments to Criminal Rules 4(a), 9(a), 

11, 12, 15, 16, 17(f), 20, 32(a), (c) and (e) and 43 and to 

Appellate Rules 9(b) and (d) and 10(b). In addition, we had 

before us a proposed perfecting amendment to Criminal Rule 50 

and proposed new Criminal Rules 12.1, 12.2, 29.1 and 41.1. 

Most of these rules represent the culmination of a 

number of years of work by the advisory committee with respect 

to proposals which were published to the bench and bar in Jan

uary 1970 and April 1971. Our committee gave full consideration 

to these proposals, made a number of changes, mostly of a per

fecting nature, and as thus amended approved the amendments to 

Criminal Rules 4(a), 9(a), II, 12, 15, 16, 17(f), 20, 32(a),(c) 

and (e), 43 and 50, and the proposed new Criminal Rules 12.1, 

12.2 and 29.1. The definitivB approved draft of these proposals 

and the advisory committee's notes, which fully explain them, 

are annexed hereto as Appendix C. 

Your committee recommends that the Judicial Conference 

approve them and transmit them to the Supreme Cnurt with the 

recommendation th~t they be adopted by the Court. 

Your committee does not recommend the approval ~t 

this time of the proposed new Criminal Rule 41.1 with respect 

to nontestimonial identification before and after arrest. The 

preliminary draft of this rule was published to the bench and 

bar in April 1971. It evoked wide criticism and serious questions 

were raised as to its constitutional validity. Your committee, 
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Summary of Report 

The annexed report recommends: 

1. Discharge of the Advisory Committee on Admiralty Rules. 

2. Approval of amendments and additions to the Federal 

Rules of Criminal and Appellate Frocedure (Appendix A). 
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contain procedural devices which ought to be incorporated 

in the Federal Rules of eiv!"1 Procedure. 

Criminal Rules 

The Advisory Committee on Criminal Rules met on Jan

uary 14 and 15,1972 and approved in final definitive form 

certain amendments to Criminal Rules 1,3,4,5,6,7,9,11,12,15,16, 

17,20,31,32,38,40,41,43,44,46,54 and 55, and Appellate Rules 9 

and 10, and new Criminal Rules 5.1, 12.1, 12.2, 29.1 and 41.1. 

The preliminary draft of many of these proposals was published 

in January 1970 and snme in April 1971. Our committee at its 

recent meeting considered all these proposRls in detail. Action 

on proposed Rule 41.1, Nontestimonial Identification, was post

po ned until a later meeting pending further study. The other 

proposals were approved by our committee with some modificat

ions, mostly minor clarifying changes. The proposals as modi

fied and approved by our committee, together with the Advisory 

Committee's Notes which fully explain them, are set out in 

Appendix A annexed to this report. 

We recommend that the proposed amendments to the 

Criminal Rules and Appellate Rules and the new Criminal Rules, 

set out in Appendix A, be approved and transmitted at an ap

propriate time to the Supreme Court with the recommendation that 

they be adopted. 

On behalf of the Committee on Rules 
of Practice and Procedure, 

/I~ ," /-7 ' U/l,J /) --1 (J). ')2 ~u~ 
March 24, 1972 /t-<-Utna 1 rman 

-3
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Rule 16. Discovery and Inspection. 

(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT. 

BEFENBAN%lS-Sf4~EHENISt-REP9R~S-9F-KXAMlNhileNS 

ANB-iESiSt-BEFENBANrlS-SRANB-3ijRY-iESiIK9NYT 

ilL Information Subject to Disclosure. 

~ Statement of Defendant. Upon meeieft 

request of a defendant ~he-eoure-may-order-~he 

a~ee~Rey-£er the government shall eo permit 

the defendant to inspect and copy or photograph~ 

any relevant t1j written or recorded statements 

6~-eoRfessiefts made by the defendant, or copies 

thereof, within the possession, custody or 

control of the government, the existence of which 

is known, or by the exercise of due diligence 

may become known, to the attorney for the 

governmenti the substance of any oral statement 

which the government intends to offer in evidence 

at the trial made by the defendant whether 

before or after arrest in response to interroga

tion by any person then known to the defendant 

to be a government agent; and ta~ recorded 

testimony of the defendant before a grand jury 
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ru 1<2 16 

which rel~tes _~.o toe offense charged. Where 

the dc~' . :::~,_::-_~..:.} __ a corporation, partnership, 

relevau\ .!'::: :imony of any witness before 

a grand Jury ~..,.-~) was 2 at the time either of the 

charged acts or of the grand jury proceedings. 

so situated as an officer or employee as to have 

been able legally to bind the defendant in 

respect to the activities involved in the charges. 

~ Defendant's Prior Record. Upon 

request of the defendant, th~ government shall 

furnish to the defend;: .. t such coPy of his prior 

criminal record, if any, as is then available to 

the attorney for the government. 

(e,-9THER-BeeKS,-PAPERS,-BeGHMENfS,-rAN6IBbE 

eBaEGrS-9R-PbAGES~-

i£l Doc'~ents and Tangible Obiects. Upon 

ffieeien-ef-d request of the defendant the ee~re 

,permit the cefendanl to ':nspect and c0i>Y or 

photograpll hooks) papers) dccuments) pho •.ographs I 

tangible objects, buildings or places, or copies 
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3rule 16 

or portions thereof, which are within the 

possession, custody or control of the government. 

~peft-a-skew~ftg-ef-ma~e~~al~ey and which are 

material to the preparation of-his defense;~~n6 

EkaE-Eke-re~~e8E-i8-reasena8~e; or are intended 

for use by the government as evidence at the 

trial, or were obtained from or belong to the 

defendant. 

( D) Reports of Examinations and Tests. 

Upon meeien reguest of ~ defendant the ee~~E 

ftlay-er6e~-ehe-aEeeZ'ftey .. te~-l:he government shall 

Ee- uermit the defendant to inspect and copy or 

Lograph any tat results or reports of physical 

,,1.'" uleota.l examinations, and of scientific tests 

or experiments, made in connection with the 

particular case, or copies thereof. within the 

possession, custOdy or control o'f the government, 

the existence of which is known, or by the 

exercise of due diligence may become known, to 

the attorney for the government. 

(E) Government Witnesses. gpon request of 

the defendant the government shall furnish to the 

defendant a written list of the names and 
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addresses of all government witnesses which the 

attorney for the government intends to call at 

the trial together with any record of prior 

felony convictions of any such witness which is 

within the knowledge of the attorney for the 

government. When a request for discovery of 

the names and addresses of witnesses has been 

made by a defendant. the governmc~t shall be 

allowed to perpetuate the testimony of such 

witnesses in accordance with the provisions of 

rule 15. 

(2) Information Not Subject to Disclosure. Except 

as provided in S~86ivisi6ft-ta't2t paragraphs (A), 

(B), and (D) of subdivision (a)(l), this rule does 

not authorize the di~covery or inspection of reports, 

memoranda, or other internal government documents 

made by the attorney·fDr the government or other, 
government agents in connection with the investiga

tion or prosecution of the case, or of statements 

made by government'witnesses or prospective govern

ment witnesses ~eeke~-ekaR-eke-ee€efteaftet to agents 

of the government except as provided in 18 U.S.C. §3500. 
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(3) Grand Jury Transcripts. Except as provided 

in rule 6 and subdivision (a)(I)(A) of this rule. 

these rules do not relate to discovery or inspection 

of recorded proceedings of a grand jury. 

(4) Failure to Call Witness. The fact that a 

witness' name is on a 

shall not be grounds 

call the witness. 

list furnished under this rule 

for comment upon a failure to 

~e1-BIS6eVBR¥-B¥-rHE-6eV~RNHENr~ 

(b) DISCLOSURE OF EVIDENCE BY THE DEFENDANT. 

ill Information Subject to Disclosure. 

~ Documents and Tangible Objects. Ii-~he 

yPon me~ieft request of the 

government, eeft8i~ieft-i~8-er8er~8y-r~~iriftg 

cka~ the defendant shall permit the government 

to inspect and copy or photograph seieft~iiie-er-

medieal-rerer~9; books, papers, documents, 

photographs 1 tangible objects, or 'copies or 

portions thereof, which are within his the 

possession, cUSto,ly or control of the defendant; 
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pe8seH8s1e and which the defendant intends to 

ppe6ti~e introduce in evidence at the trial. 

1[L Reports of Examinations and Tests. 

gpon me~ieH request of the government, the 

defendant shall permit the government to inspect 

and copy or photograph any results or reports of 

physical or mental examinations and of scientific 

tests or experiments made in connection with the 

particular case, or copies thereof, within the 

possession or control of the defendant, which the 

defendant intends to introduce in evidence at 

the trial or which were prepared by a witness 

whom the defendant intends to call at the trial 

when the results or reports relate to his 

testimony. 

1Ql Defense Witnesses. Upon request of 

the gove~ent. the defendant shall furnish the " 
government a list of the names and addresses of 

the witnesses he ihtends to cail at the tr~ 

When a request for discovery of the names and 

addresses of witnesses has been made by the 

government, the defendant shall be allowed to 

perpetuate the testimony of sl1ch witnesses in 

accordance with the provisions of rule 15. 
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(2) Information Not Subject to Disclosure. 

Except as to scientific or medical reports, this 

subdivision does not authorize the discovery or 

inspection of reports, memoranda, or other internal 

defense documents made by the defendant, 01. his 

attorneys or agents in connection with the investiga

tion or defense of the case, or of statements made 

by the defendant, or by government or defense 

witnesses, or by prospective government or defense 

witnesses, to the defendant, his agents or attorneys. 

(3) Failure to Call Witness. The fact that a 

witness' name is on a list furnished under this rule 
:" 

shall not be grounds for comment upon a failure to 

call a witness.f ' ;: I 
I 

t, ! 

,. ! 

(c) ~g, CONTINUING DUTY TO DISCLOSE. If~ 8~h8e~~eftt 
c,." 

aHe prior to or during trial, a party discovers additional 

evidence or material previously requested or ordered, 

which is subject to discovery or inspection under this 

rule, or the identity of an additional witness or witnesses, 

he shall promptly notify the other party or his attorney 

or th~ court of the existence of the additional material 

or witness. 
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(d) REGULATION OF DISCOVERY. 

(1) ~et Protective Orders. Upon a sufficfent 

showing the court may at any time order that the 

discovery or inspection be denied, restricted or 

deferred) or make such other order as is appropr:i.ate. 

Upon meeieR request by eae-geve~~eRe a party the court 

may shall permit Efte-geve~ftmeBe the party to make s~ch 

showing, in whole or in part, in the form of a 

written statement to be inspected by the ee~~e-iR 

eaffie~a judge alone. If the court enters an order 

granting relief following such a showing, iR-eaffie~a, 

the entire text of the ~eve~ftmeae!s party's statement 

shall be sealed and preserved in the records of the 

court to be made available to the appellate court in 

the event of an appeal by-eae-deieadaae. 

iIl Failure to Comply With a Request. If at 

any time during the course of the proceedings it is 

brought to the attention of the court that a party 

has failed to comply with this rule, e~-wieh-aa-e~de~ 

iS8~ed-~~~8Haae-£e-£hi8-r~le; the court may order such 

party to permit the discovery or inspection, ef 

ffiateria18-aet-~revie~81y-di8ele8ed; grant a continuance, 

or prohibit the party from introducing iB evidence 
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Eft.e-maEel!'ial not disclosed, or it may enter such 

other order as it deems just under the circumstances. 

Time;-P±aee-aa6-M8aael!'-ei-9is~~ve~y-8aa-ia9peeEieay 

Aa-er6er-ei- !he court ~~aaeiag-reliei-~aee~-Efti8 

rl:lle-sh.all may specify the ttme, place and manner of 

making the discovery and inspection pePMieeea 

and may prescribe such terms and conditions as are 

just. 

tf,-TiMe-ei-Met:iea8~--A-meeiea-~aaer-Ekis-~le-may 

5e-ma6e-enly-wiekin-19-day8-a!eer-arraigftMene-er-ae-8~ft 

rea8oaa51e-laEer-eime-8s-efte-ee~re-may-permie~--Tke 

Meeiea-sft.all-iaell:lae-811-reliei-8e~gftE-~aeer-eki8-~ler 

A-sl:l5seql:leae-meeiea-may-ee-maee-ealy-upea-a-skewiag-ei 

e8l:lse-wft.y-8l:left.-meeiea-weule-ee-ift-efte-ifteere8t-e!-f~8eieer 

• 
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3/20/72
Rule 16. Discovery and Inspection. 

AnVIf-lOIlY COMMI'r'na, No'n: 

Hlllo Hi is J'n'i,!('(\ 10 I:ivo r,r1\:dcl' 11i,;rowty Ie) uoih tho 
jll',,:.ecliliol\ IIIltl 1110 d"fell,;n. ~\lt.di\'ifiiol\ (n) drub wil.h (Ih. 
dostln' of nitIPncc by Ihe /:O\'("I'IlJl\cnL. Suhdi"h.ion (IJ) 
dellls wilh llh.dmmro of (iVlrlcn('o hy tho def(·ndunL. 'no 
mnjorily oC Iho Auvi:;ol',)' Commiltco i!J or UIO view thaL Lllo 
L\\'o-Iu'osecnt.ioll nnd defenso discovery-nro rl'lnicll nlld 
tlmt 11\11 Rivin:; of n. hrOO!\rl' Ii::!.t or lli~covcry to Lllo ddnnso 
is (lCP(,llIl("lIt uJlon ~ivin~ also II. brondor right or discovel'Y 
to ,.JII} pro<;cCIlI ion, 

The draft provides for a right of 
prosecution discovery independent of any 
priolo request for discovery by the defendant. 
The AdviRory Committee is of the view that 
this is the most desirable approach to' 
prosecution discovery. ' See American Bar 
Association, Standards Relating to Discovery 
and Procedure Before Trial, pp~ 7, 43-46 
(Approved Draft, 1970). 

The language of the rule is recast from' ". 
lithe court may orderl! or lithe court shall 
orderl! to "the government shall permit" 
or lithe defendant shall permit." This is 
to make c1e;~'J. that discovery should be 
accomplished by the parties themselves, 
without the necessity of a court order 
unless there is diopute as to ,,,hetl'lcr the 
matter is discoverable or a request. for a 
protective order upd~r subdivision (d) (1). 
The court, however, has the inherent right 
to enter an order under this rule. 

Tile rule is intended to prescribe the 
minimum amount of discovery to which the 
parties are entitled. It is not intended 
to limit the judge's discretion to order 
hroader discovery in appropriate cases. 
For example. subdivision (a)(3) is not 
intended t:c deny a jjudge' s discretion 
to order disclosure of: grand jury minutes 
"'here circumstnnces make it appropriate to 
do so. 
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Subdivision (a) (1) (A) amends the old 
l,"ule to provide, upon request of tile 
defendant, the Bovernment 5hnl1 permit 
discovery if the conditions specified in 
subdivision (a)(l)(A) exist. Some.: 
courts have construed the current langunge 
as giving the court discretion a.s to 
whether to gran~ discovery of defenda.nt's 
r;lutrlllclll~. S('o United SIltICR v. ](amins!:!" 275 It', Supp. 
3G5 (S.D.N. Y. 10(7), dcnying discovery hcenllso t.ho dc
fenullnt. did not. dt'lllonstrnlc {.hnt. hil\ rcqurst. (or disco\'cry' 
wns wnrrnnlrdj Unitecl Statcs v. TJiliberto, 2M F. Surp. lSI 
(S.D.N.Y'. 19(7), holdjll~ (hilt (hm'o musL bo (I. !lhowin~ of 
ncfunlllrcll brCol'o disco"eI'Y woulc1 1>0 grnntrd i United Stclte8 
v. unli.s OClrrcall, Inc., 42 li';R.D. 408 (S.D.N.Y. U1(7), 
llOldillg IhnL in tho nbscncc of n showing or good cnllso lbo . 
goyermJlrllt. cllnnot. bo rt'quirc<1 to discloso ddcndnnt.'s; 
mior sl.ntcllll'nts in ndvlUlco of I.rint Tn United Statcs v.:Louis Carreau, Inc. 
at p. 412, tho court. s~nt.cd tb'lt. if ru)o 16 mennt. 
'.hnt. production or Ule stntcml'nls WII.S mnndnlor,)', the word. 
"5l1nll" woull hnvo beclI \I!'ed lnslcn<l of "!nay." Sec also 
Uni!ecl States v. Wallace, 272 II'. Supp. 838 (S.D.N.Y, lOG7); .. 
United Slates y. Wood, 27.0 1,'. fSlIl'll. nGl (S.D.N.Y, IO(7); 
UlIitrd Starc,~ v. J.ci9"'on, 2651'. SUPl" 27 (S.D.N.Y. JO(7); 
United SMr" v. [Ali!/(/J';;O, 43 J".lt.D. 3% (S.n.N. Y. 19(7); 
Louz ,T, UlIit"d States, 389 F. 2<1 911 (9th Cir. 19(8): nnd 
tilt' discussion of .discoyer)' in Discovcry in Criminal Cases, 
41 F.R.D. 4S1 (106S). Olhl'r courl-s hnvo held Ihnt. oven 
tho\lgh Iho Cllrnmt. rulcli mo.ko discovcry discrotionary, 1110 
dcCcndnn ~ 1l('!'llllOt.show rn\!sr. when bo seeb to discover his 
own slnh'lIlt'lIls. ~('o Unitnl Slates Y. Aatial, 2S0 11'. Supp. 
s:m (~.l)J!.Y, HlCi7); Unit(.cl8tlltc.~ v. PCllerman, 4.l11'.R.D. 

:130 (SJ).N.Y. l(1f.7); 11111) Unite,[ State .• y. Pl'ojflnsku, 44 

P.JU). 5[.0 (S.n.N,Y. lOGS). 


Tho 1I1lll'IUllllcnt ITlllldo::; disdosnre lIIandlltory undcr tho 

circlll1)~.t,mcr!l prl'!:cribcd in s\lbdi\'i~iun (n)(I) (A) resolves 

Buch mo bi:;l1il.y ns Inll)' currenlly exist., in tho dircc:.ion of 

morn lillaul di!':l'oYCI'Y. Sro C. Wri~ht. I~.'(l{'rnl Prncl.ico nnll 

Procl'!lllfc: Criminnl § 2[,3 (IOG(), Supp.1971) , Rezneck The New 

Feel('r!ll Huh,!! of Cdl'1illnl l'roc{'lluro, M Geo. L.J. 1270 ' 


(WGG); FIn. SLnt.. Ann. § 02:;~O~ ~::;\lPII. l:~11-1f?72); N.J: Crim. 

Pmc-. Hulu 3:)-11(0.) (I!167). '1111:11'1 (\0i,(I In Iho "lOW llmt. 

brond di.,{'o\'('ry rOlltrillllh'!\ 10 till' fRir nnd efficient. nclmini:;· 

trntiull of criminal ju!'licll II)' jlro\'idin~ Lh~ ddcntlnnt. wilh 

ellolll:h inrormoljcJll 10 TnRko nil iaCormcd decision I\S (0 

pll'll; liy llIillimil.illr, tim unuc:,irnhlu rlTect. of Rurpri::;o nt. 

Iho Iri.ll; nllll hy olllrrwh.o conll'ill\llin~ to nn nC;Clilnlo 

dekllllinnlion or tho kill" of ~llilL or innocoltco. 'fhis is t.ho 

r:rolllHlllpon which tho Alllcricr,1l nllr As:;ociuLion St.nndnrds 
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1\1,1,1\ in~ 10 Di~t,;ovcI'Y nnci ProccIluro DoCoro 'l'rinl 

(Approved Draft, 197 0) 
hll~ ullnllimoll!>ly )'t'coll1l1lcnllcd }1I'onder tli!lcovr.ry. 'fho 
Uniktl 8tI11(':1 51111f(,1Il0 Court. 111l~ snit! thn~ tho prclrinl 
c1i-;chlf,Ul'C' or 1\ !lrrcnclnnL'!I ::;\,lltl'lncmL'I "lnny ho tho 'IJcLLrr 
pr,u:lil·C.'JI Oiem;(/, v. La!/ay, 357 U.S. 501, 511 (1958). 
Rrb nl<;d J:dfllHl v. Of(!J(ln, 313 U.S. 700 (1952)j Statc v. 
Joll1lMn, 28 N"l. 133, 1~5 A.2d 313 (10;;8). 

'fhe l'I!qllil'('mcn1 tlll.L t.ho !>Ln1cmC'I\L Un ,\i!;c\osctl prior to 
ll·iol, 1'0111('1' 1hnll woilill~ Ulll,il lho Irinl, 1l1~0 cont.ibu(C3 
t.o dlicirllcy or ndminisLI'ILion. It ill dllring tho pretrinl 
stn:::o IhllL tho \MClIIlnnL lIslInlly dcchlcs whother to plc~d 
guilty. SCt' Unifrd Slalcs v. Projllnsl:YI Ilupra.. 'fho t>reLnnJ 
61,ngo ill nlso tho Limo dl·rinc wbil'b mnny objections to I.hl) 
Ildlllissibilil.y ol typc.'! or eviticnco ought to bo mnde. Pretrial 
disdmJ\Il'c our;lIt., IlH!rctorc. to contrilmlo both to nn inronocd 
r,uilt.y plt'n prllcli~c amI to 1\ pl'c1rinl rl'.sotution of ndmissi
bi1i~,y CIU(!slio1l9, Sec AHA. St.nodnrds Relating to Discovery 
and l'roccduro,nrJoro Trinl § 1.2 nnd Commcntnry pp. 4o--i3 

(Approved Draft, 1970). 

The American Bar A~sociation Standards 
mandate the prosecutor to make the required 
disclosure even though not requested to do 
so by the defendant. The proposed draft 
requires the defendant to request discovery, 
althOUGh obvious·... y the attorney for the 
government may disclose wichout waiting 
for a request, and there are situations in 
which due process will require the prosecution, 
on its OWII, to dillclosc cvidcnco "helpful" t.o '110 ddcllSO. 
P;ari!' v. Marylami, 373 U.S. 83 (1003); Giles v. Mary/aml, 
380 U.S. 00 (ID07). 

The rcqll:rl'lIlcnL in suLdivi:;ioll (a) (1) (A) is tha t 
tho go\'rrnmcnL produce "slr.tcmenlr," wilhout furt.her 
dir.CIIssioll of w111l\. "slnlcnlrnL" indudrs. Thero hns beon 
some I'CC(,I1~ ('onJ!'{I\'rl~,:r 0'1"('1' ",Jm!, ":-I,nl.clJlrnts" nl'O suLiret. 
10 di"c(,\'('!-Y llliller tllo currrllL J'lIh·. Sco Discow..): in 
Crilllil1nl CIIl:i(~!:l, 41 F.lt.D. 1~1 WlIiS)i C. WrighL, Federnl 
Prnc(i(;\\ Itnd l'roe('tilll'o: CJiminal § 25:1, pp. :;0;-....::;0(; (19C!t S'.lPP. 1971) 
'rho Jcilitl'i or ""luil'!llt'nls" whit'h 1111.\'0 bCI~1l il("lJ .0 ~o • 
witllir. (1.0 rulo in,hula ·''luUsllllIl.inlly vrl'hnlilll ond COIl

1(,IllJloi'nrwoll~" !>llltrnH'IlI", Unit(ci SIM(s \'. Elijr, 4:l1i'.H,]), 
23 (S,]).N. y, ~ 907); fiLnlcllll'll(!< \\'I.ich 'l'cproduro 1110 

drfcnd"!ll'~ "r;\uct words," U,lilrtl Stata \'. ArmQnlrr,!li, 
27S F. Stipp. r,;. 7 (S.n.N. Y. HIM;); n Jnrllwl'Hndulll whirh .. 

wn~ not \'t'l'hlllli'1 hilL illdUiI~'il 1110 I'Uhs(,1l11rC of Iho 11(,. .' 
1, 

f('/lllnnt':; I,' ,\;IIIII\1.\', United .c.,'/(/lc.~ v, &ltrltj, 2(;7 F. SlIpP. 

1 D (S.D,X, Y. 1%7); 1l1ll1..,I1:lrie:; or !lHl d('r('nlbl\\.·~ 1:llllf 

1111'111:., liil~'fr,l Stlll(s V. ltlllrl'i,\Ull r 1:1 l·'.H,D, (,I!, (N,n. jlt 

)(1(,7); "1111 :-(,'\nl','111-. ,',i',c\I\'i'n'lI hy 111('1111'\ o( rl,'dlollic 


lllll'\'l'illa:H:I', Ullil('/ SIC/Ie's v. lJlu('/:, 2S:! 1,'. SUI'P, 35 (V,D.C. 

f 
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'j ~"" \ IIhl't In Ulliiol ,\'fflfr:; Y. 1m,inrtfi, :!/G 1,', ::>11)1(1. 


," J C'; .n. JiI. l(lf,7), dl'dllrr(l 11m\' '\(.IIIPIlH·lIt'l" II'! 


old ml,\ IG i'l HoL 1'l'~:lrjcli'r1 to III() "lIuh

) ('('ilnl of 1111 01111 fltlll,I'IIH'lIt" 01' to 


, ,'. \'.1.1<':' IifC II "re'! ilnlllf lIl'.L of,r.llrrcll':I"i," 
---------------------- .•J, ;iI':", ,\(., ,t;Jdinr';! "~lfll"Illf'IlI'i' 0 ~()vr!'llIJlr'1l1 18 U.S.C. §3500, . 

,:: t(I\'fll·hln few 1'1I1'I'()'11'3 of ('ro~'l'I'Xl1l11jllnlion I\,~: '------------------ ' 
I. 	 "". II,: ":1 d nI"lllI'llt" :-.;glll·(1 (Ir otlter\\,i"c fljlprovrd tIl' fI 


, (':; "1\ ::lrll(J~:1 tlphif', lIl('f'llIlIlil'lIl, clrclrirnl, or othl'r 


, .. , ,:, I'r f' IrllllQrliplioll \I"'rl'of, which j!ll1 Iluh!ltnnlinlly 

. ,:,:, ; {'cit-.I fir nn (11111 f.tlllrllh'nt lnndo by !mid \lilne';'1 

: : .. :.•·.,1 d till') ~~n\,(,rillIH'nt fllHI n'('(,rded cOIII('JlljJOf!I


'y \.Illl tho ,H:\];ill;; or SUi'll ornl :;lllt"III('nL." 18 U.S.C, 
; :', ,(,,), 'i'itCl Inll:;IIIl~O fir tho Jcnrb, Ad hos mo~t. ofLen 


;:. " rc',lridil'o ddmiliull of "I<tuLcmcnt.'J," confining 

'( .'.~'lL" [I) 11'0 J('rU\{If\llL'~ "own words." Sell lfanks v. 

'! .\'.::,,~. 3\\ F.2d 171 (101h Cir. HlG!5), and Augcnblick 

\ :", ;,./ S:.::c'. ;~77 F.2d .'iSG (Ct. CJ. lOG7). 
','.,~ ,\ 1,l(: jr HI n:,r A['C;Ol'iatioll'lI SLandnrus RrbLir.g to 

,'\'r.y 1,lId I'rcccuul'O ncforo TriAl 

;:.:-. ~'c."cd Draft, 1970) do not 

, " ; •. ,1,;.no "::.htl·lIlC'lll!;l" ],erllliso of II. disllf,rrrlllCnt 


;"~"'~ d II", conllnitlco ns to whn.L Lho definilion 

"'111.' Illuj(>] il)' reject('c] tho \'cstricth'o defillition 


....::' (('lHlr.i.\c,; ill Lho Jencks Ad, 18 U.S.C. 

, . In lil(, ,il'w 'hut tho dcfclldn:.t ollgllt to vo I1);J(I 


, J o':.ir:lll:JL in \dl<t[ovrr furm it mny hn\'o been 
" ; 1: f...;)" ~ (0 tIto ddrndr.lli. IInJ «, dis('o\l\'ogo tho 

,'. ":'l~:: it f\i~I'" of de:;lroyin:; origi!lol 1I01C3, aftcr 

...... .; tLei) •• 10 scroHtlur,r lrnllscnptions, in order to 

\ ,'·I.'\:.lll;Io,:li(>1\ !Jnc;cd Ilpon tho nri;;illnl nolc.~. 


: "; ". C',;/cd Slatcs. 373 U.S, 437 (l:)G3). Tho 
',. :, ; :. rC~~lidl\'O upIinitio!l oC "sllllclllent.s" in 
,; 11.\, 1.50 (.f (}th<!r lhun "nTbntiUl" slntcment.s 

" ,~~ "":'><0-'1"; Ir lJl,'llil' ('f(.Sg,cxl\lllinnliul1. Sea 

. ;:: ~ :., 0f1:,.joll'S SlnndllHh I,clnling to Di!ico\'ery 


:p =~";I'IO '[,;111 PI'. GI-G1 


':2'.: ;)'_'a[:: I 1970), The draft of 
J.,,' i, (A) len \'f 1 I hI' lll'd \1'1' of tho lII(,flllin~ of tho 
:-"f 11; I ::,1:, left fo;' drnlojll1lent on a CI\:clo--l)j'

, (. :.;:J;. )•. :..rJ pro\ id\,~ for mandntory di'l
.:: d ..1,), (II "I f;hlcilIC:lt mntlo"by de fenda)'lt "to a :;ov

', .. , \\ i.."ll tho ,,[wnw,)' for tho f,'O\'C'l'IlUlCI1L 

.,' .'1 ,\ ,1;( 'le'l Tid) rrfl .nll~ for jlcrmillil\~ tho 
" :•• I;:"" \'('; ;,i 1 0\\ 11 f,~llt{,IIICI\13 secm oln·jollsly 
• " t:,(\ ~ ,t,", .IIC(\ !Ii I:lly oml !ltl\ll'lfIP!\L wl,ich lho 


.1l' c.. C: Lo ""u ill o,'id rllco fit tho trinl. Sec
I 

,\'.5(0\ i.d .oa Sl.\I\JIlf\lll RclnLin;; \..0 Di3covory 
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l'ule Iv acn 

anu Procedure Jleful'e Trial §2.l (a)(ii) 
(ApPI'ovcd Dl.'ilft:, 1 (J70) . Certainly 

-~ 


di:.clo::m"c '<1111 facilitate the raising of 

ohj ('c tiom; to admist:ihi li ty prior to trial. 

There hQVC been Revcral conflictinB 

dcci,iOlHI \lwlel' !.Ill) ellrrrllL llllr.G os to II'hoLh<:1" LiIO J:!ovcrn· 
lHCllt 11m:'\' di:5(,\050 the :;ul,::1 nnco of Clrnl IlI,ntt'II"'IlI~ of tho 
<irfrlHlllllL whidl it. JIIl!1 ill il'> P03S(·SSiOll. cr. U;:i{(u.\·ln{c8 v. 
];al;u, 2G':! F. Supp. G[}7 (D.D.C. HIGG)i Uniled .)·lullS V. 

Gurry. 278 F. Supp. 503 a':.D. Ill. ]9(7); Uni/ttl Slulcs v. 
Morrisoll, 43 F.RD. 51G (N.D. 111. lOW); ["'illd Sialcil v. 
J:ri,l, 43 F.H..]). 520 (N.D. Ill. IO(7); United Slutes v • 
.Ilr11lf1l1lrOll/, 278 ].'. SlIpp. 51'/ (S.D,N. Y. ]%8); IIIH\ Uuitcd 
Slatu; \', Elijr, 43 1~.lLD. 23 (S.D.N.Y. 10(7), Thero is, 
ho\\'cvrl', eOllsidernblo sl1pport. for tho polic"Y of disclosing tho 
Bub:;lnnt't,l of tho dcfendn1lL'g ornl HtutCIJlCllL. 1\'ll1ny cOllrL!:l 
Illlvo illdicillcu tJII1L t11is is 1\ "bettor prnclico" thun dcnying 
sueh digrlosul'o. E.y., Ulll(ed Sla(~s v. Ollrrll. tllpra; Laux v. 
UlIi!{u Stut.'s, 3S0 Ji,2d 011 (Olh Oir, 1\lG8); nll(1 United 
Slalcs Y. Dakcr, ltu1'ra. . 

Snbdivi!>ion (n) (l)(A )n1!:>o pro\;d('.') for IIlflnd'llory dis, 
clo~l!ro of lilly "reconlru Ir~:,imoIlY" whicu orfondnnt gh'cs 

before a grand jur~ if the testimony 
"relates to the of.i:ense charged. 1I The 
present rule 1s discretionary and is 
flpjdir.,blo only 10 those or ddrndnnL's sLntcmcn!s wllir.:h nro 
"rrl"\·I,Il(.!' 

Tho l,ndiliollill rnlionnlc behind grnllo jlll'j' s('crrcy
protcclioll of wilm',.!;('5-tiocs noL npply when tbe nccu<;rd 
1>crks di~co\'<:I'.r of hi~ OWIl Ic<,timony Qr~ /JC7tni.s v. United 
Statc,~, :lSI U.S. gr.:) (IUGIJ); (lml A/lrn ..· Unital Stales, 31)0 
F. 2.] ;J70 (D.C. Cir. H1GS). 111 inlerpr<:i; 1;; thc rule mllny 

judges 111\\'c l:rnlltrd defrlldnnL discovcry \ ilhollt n showin;; 

of )lcce! or I'elo\'nll{,c. Ulli/cd Sides v. Ct•. "I, 2;:;a F. SIIPP. 

2;:'2 (S.D.;\.Y. l%G); Ullilrt! ""Its \'. U ~ r::o, 13 F.R.D. 

3,):J (S.D.N. Y. 1%7); nnd L ",t! Stales \' U1Iited Conrrcle 

Pipe Cor],., 41 F.ILD. i):lS (1\.D. Tcx. H1GG). 

tlakil1~ dj,;do~\lrc Illlllulntor:r without n showing of I 


rclr\'allrr rOllf0i'1I1.; 10 tlie rrrOIIlIll(;IIII!llion of (he Americllll 

Unr A"'Il( i:;(iun Sllllldnnl" Hl'lulil1;! to Di~ro\'cIJ' nlld l'rorc

!lllrc Ddurll Tri,l! § 2:1 (n.)(iii) and COll1mcntnl'Y pp. IJ·I-GG 


(Arrrove~ Draft, 1970). Also see Note, 

Discovery by a Criminal Defendant of His 

Own Grand-Jury Testimony, 68 Columbia L. 

Rev. 311 (1968). 


In a sitll.ltion involving a corporate 

dcfcndant, statements mnde by present and 

former officer~ and employees relating to 

Cheir emploYll1l!l1t: h:lVC been held discoverable 


I. 
i 
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ruh: IG :len 

:1:; sl::1tc'l11cnts of the defendant. Unit('d 
SUI tcs v, lIughC's, 413 F. 2d 12/+4 (5 th Cir. 
1%-<), The rul'C" illakes clear that such 
stnt~nvnts are discoverable if the officer 
or employee \\'as ",lole legally to bind the 
defendant in respect to the activities 
involved in the charges. II 

Subdivision (n) (1) (B) a110\45 discovery 
of the defendant's prior criminal record. 
A defendant m~y be uncertain of the precise 
li.:..ture of his prior record and it seems 
therefore in the interest of efficient and 
fair administration to make it possible to 
resolve prior to trial any disputes as to 
the co .~cctness of the relevant criminal 
record of the defendant. 

Subdivision (n) (1) (C) gives a right of 
discovery of certain t:1ngib1e objects ' 
under the specified circumstances. Courts 
have construed the old rule as making 
disc losure discretionary wi th- the- judge. 
Ci, Unirrd ~<""r(JI(S Y. J{mnillsklj, 275 I~. SUl'P. :lG5 (S.D.N.Y. 
lliu7); G(I',·/;~on. \'. Uni:rd f.,'[afc~, 35S F. 2d 7Gl (5lh Cir. 
1%G), err I.. drni(·d. ;lS::i U.s. h2:l (\%G); nnn Unilcrl Slates v, 
'1 (/l11/(/", 279 F. StiPP' 157 (K.D. Ill. lO(7), Tho old _' 
rnlq rr(jllin'" n ""h.,wing of 1I111lrriulily to tho prcpnrntion 
of hi... d,'fi'll;-\' .. ",\ 1Il/IL \11(1 l"I'li1w,;L is r(\:tsollllhiCl." 'rill' 
new rule requires di'odO~\HO ir nny OIlC (,( lill'!'o 
l'itlllllif'll, ('XI 1< (It) 111e' dd{'lItinnl ~hol\':; thnt di~dll"!l[O 
o( LI", lil'ClilIle" I ,'c tallglhle object. i'i ntalcrird to the defCllSO, 
(I.) lit" ;:0\'(', !l1l1l'llt lllt{'llll:; 10 llhe {lIr duclllncnt or tnng,blo 
oJ,;l'd at· tIm Ili"l, or (c) Lllo dUCHll\C'II~ or lnlibiblo object 
WI.'" ol,[,',i'I('<I flUIl! or \Jciong-; 10 the drfcllti!llll, 

D:~d'h\lrc ,,[ ,1<,ctlllll'nf'i nll!\ IIlIlGI!>ln oi>jPcls wllidl nr!' 
"lIlfll{'ri ,],' [0111\' I'I'{'p"rIll: 'II nr ,Ill' dd{'r,'oo Inn)' bl~ reqllired 
1...,1,,1' (1.0 I'\ll" "f ii)':'/:I \'. ,1/ary/uw!, 373 U.S, 83 (H),,3), 
\\llhu1I1 nn 11I1<111i'IIIIII ~h"\\IIl~ Illnl 11.,\ lC(I'H'st is "n'lI~un
,.1';"," ill ];1'0":1 11,(\ (,'"Ill hi \,1 Ihrd "duo procC';,," I'e'quin's 

I! .. ~ (!.,\ PI''''''' 111;111. di,tl".(\ (,'\';,1"11"1) fll\'orllblo (0 lhn 
rd', " ".,\ ;\lllI",,;;1I It.£' A,l\'ioc[lry C'lIIIIlliu"o <It'{'i,kJ 110~ 

t(I 1'.,(:,:", i:I(' lfn:r!:! fI.1", Ii:" 1(,I,liiJt'ltI"1l1 lhnl (11" gon'rll
)(,,') L ,;, ,; ..c" dl'('III1"'III; nnd 11l1l;:i\').1 oiJjrr.!.'l "Illlllcrini 
(n I',,) ;':"i';I[I.lI<':I ..r I,i, l~d"ll·,,·1i Illld .. r COlT,> (lin illlporlanro 
I.f Iii -. ;[... ',,, {,f n ;d"Il(,(' f,wor,Il,)o 10 1:,0 dc,fcndlmt, 

J.i,· ,l,.ll;: d,·· 1111,\ to ~illlr.lio.,'1 ill which tllO dd!'IHill.lll 
(','Ill ....:.It\\ l:'HI. tiH~ u\ ltll*tH () i'i 1l11l{t'r,nl !."tU\l~ \Hl\vi,,,,, It, 
I" .. \' h • .j,!i,~l.it. £,," .\ ti, f"I,.I,,"L In 110111(,) Llii" I,hu\\'inr; if 110 
,I",:. 1.\1, Lun\;' ';, i",L \ 1>0 cyid"IILO i·•. Fur thi:J 1'011'1111 Hub
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ll..! 10 ,ll..!l. 

division (n) (1) (C) also contains language 
to compel disclosun! if the government 
intends to use the property a:; evidence at 
the trial or if the property was obtained 
[rom or belongs to the defendant. See 
ABA Standards Relating to Discovery and 
Procedure Before Trial §2.1 (a) (v) and 
Commentary pp. 68-69 (Approved Draft, 1970). 
This is prob.)bly ~.I~ result under old l'ule 
16 since the fact that the government 
in tends to use the_ 

-phyfoirnl c\ idl'Il(,O nt. the lrinl i~ probnLly sufficinllL proof oC 
" mll(Nialily." C. "'right" Fcdrrnl Prncliro lind Pror:cdurc: 

,; 
Crill;i!l:l1§2.':i1e~Fecinllyll.70fltp.513(1fI(j!l, Supp.1971). But it seems 

de ,im\)lc lo nllll;o lhi'i explicit. in the rulo ilsrlf. 


Hrqllil'ill:; di,c\osllro of dorUII1('.nI9 flnd tnngihle ohj 'cls 

wllir.h "wom obtnincd trom or hrlong to llin deCendnnt" 

proLahly is fl\"O 1U1Ikillg explicit. in tho rllio whaL would 

0111(,1\\,;50 bo tho intcrprntnlion of "mawrinlily." Sco C. 

Wri:;ht, Frt1rl";ll Prnr.lico nlld Pru('cdnro: Criluinnl §254 

0.1, p . .':i1O espccinlly ll . .':i8 (l!lG!), Supp .1971) • 


Subdivision (a)(l)(C) is also amended 

to add the \vorcl Ilphotoli_-aphs" to the 

obj cc ts previous ly lis tcd. See ABA 

Standards Relating to Discovery and Procedure 

Before Trial §2.l (a) (v) (Approved Draft, 

1970). 


Sllhdivision (<1)(l)(D) makes disclosure 

of the rcpocts of examinations and tests 

mandatory. This is the rccommcnd"'-ltion of 

the ABA Stn,:elarels Relating to Discovery and 

Procedure l.L:[ore Trial §2.l (a) (iv) and 

Commcntar-y pp. 66-68 (Approved Draft, 1970). 

The ohliGation of disclosure applies only to 

!':ri<::'!}ti[ic Ic-.I<; or l',perill1t"nl~ "Jlll"l" ill connectioll wilh Iho 

pnrlic,l1nr ('11-;,.." So limdrd, 111:ll\d!,tory di.,clm;lIH1 IW,'lIl'l 

j\l!>lifid h. \II',n: (I) it i~ tlillirillt 10 Ip!,l. ~xpert ll'!>tiIHOII), 

nt. (rilll wil:I<Hit, 1I,lnllll'" lIolleo 1\\1(1 prqll\rntion; (2) it i'l 

not likely [hiLL :,11('1, (will'-III'o will 1.0 di"torled Of mi,u<;rd if 

Ji~rl(;seu plior Lo Iri ..l; nnl! (3) 10 ~ho exlonL thnL n lest mny 

ho [11¥(Jfillt]" 10 Iho d"f1H150, il'llli~cloguro is mrmofil-od Illidor 

tho rule of JI, .ul)) v. AfurvlaTlti, supra. 


,,. ' 

t e', 438



10 ;len 8 

Suhdivi:::;ion (a) (1) (E) is nC\ol. It 
pl'ovl<.lcf, for discovery of the names of 
witnesses to be called by the government 
nlHl o( :1111 priM cl'illlinnl )'ocon! Hr tho<;o \\'ilIlP~'ir~. MOllY 
lllnlrs 110\'0 :;Inl.utrs or rlllr~ ",llkll requiro IhllL tllO nC~II';rcl 
ho lIolifiot\ priOi' 10 (rinl c;r Iho \\'ilnr.'>f;C'.t; to bo cnlkd lIr:nin~L 
hilll, Srr, e.g., Aln~kll It CI'jlll. Pror,. 7 (c); Arh:. n. Crim. 
l'roc. ]5:1 (lMiG); Ark. Sint. Ann. §1:l: 1001 (1(117); Cnl. 
l't'll. Collo Son5 (Il) (Wc~t In57); Colo. Hov. StnL. Ann. 
§§3!J-3-r., :1!J-4-2 (l%:t); Fin. SlnL. Ann. §nOG.2!J (I!ll1); 
](\rI1IO C(l.lo Ann. § 1!l-140·1 (l!l-Hi)i Ill. Rr'!. StnL. eh. 38, 
§ 111-!l (HIt q; Incl. Ann. StnL. § Q-!l03 (1!l5G) i Iown Cotlo 
Ann. § i72.:1 (l!J.'.O); l{tlil. . StilL. Ann. § G2-931 (lO(4); 

Ky. n. Crim. Proc. G.OS (1!l(2); Mirh. Stnt. Ann. § 28.!J30 
{SUJlp. 1.97 1); ]l.l;1In. Sin!. Ann. § G28.08 (l!H7); Mo. Ann. 
Stnt.. §515.070 (1!l53); ]-.[onL. Urv. CadI'S Ann. §!l5-150'J 
(SlIpp. 1%9); 1'\dl. Rc\·. SI!).!. §2!l-lG02 (19(4); 1'\0\'. Rov. 
Stnl.. § 173.015 (1 n(7) i Okln. Sth L. til.. 22, § 3&1 (1Q51); OrC'. 
no,'. Stl1.t. § 132.5t;O (rug); Tcnn. Codo Ann. § 40-1708 
(W55); Utlll! Codo Ann. § 77-20 -3 (l (3). For exnmples of 
tho woys in which Ihr.:,c requiremcnt,,> nro implemented, sec 
Slale v. Milcl,dl, 181 Knn. HI3, 310 r.2d 101.3 (Hl57); 
Stalc v. rarr, 12!J MonL. 175,283 r.2el IOSG (11'155); PAilliJl8 
v. 8/(11(:, 157 1'\'.)1>. 4Hl, !i() N.W.2tl 5!lS (1053). 

Witncs'>p,,' prior 1>tnlcmenls must ho Illudo nxnilnblo to 

u(lfrn"o coun,rl nftrr lho witness tcstifirs on dircct.· cxnmi

n nl ion for )lo~"ihlo impC{1('lllHnnt. purposes during triol j 

18 U.S.C. ~ 3!iOO. 


'l'hCl AII1~ricnll TInr As<.c.cinlil)n's Stnl1dllrds Rrll1.iing \.0 

Discovory lind Proceduro llcfom Trinl § 2.1 (A)(i) 


(Approved Draft, 1970) require disclosure 
of both the names and the statements of 
prosccution witnesAcs. Subdivision (a)(l) (E) 
requircs only disclosure, prior to trial, 
of n~~cs, addresses, and prior criminal 
record. It does not require disclosure of 
the witnesses' statements although the rule 
does not preclude the parties from agreeing 
to disclose statemonts prior to trial. This 
is done, for example I in courts using the 
so-called "omnibus hearirig." -. ----, _.. , 

Di,do'Hlrr or Iho prior nilllllllll record DC \\'itll('~<;rs plllcr" 

tho dpfC'I.!>c in tlw !.lIIno jl0:,ilion liS Lllo [;o\·rrmn01l!., which 

norlHnlly bus /;ll(lll'kd;::o or Ihl' ddl'nJo.nt.'s l'(Icord olin tho 

nr(ll(\ of 1I11liripa!od (Irf"1\5c \l'illws::.e:!. In nudition, tho 0.0
{cnJani or!.rn lllek;; menus of profuring Ihis infMlllotjon OIl 

hi~ Ol','ll. Seo Amoricnn llnr AS.'lOCilLLion Slluldnr<l:.! Rcll1.ting 
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(1 

to Discovery and Procedure Before Trial 
§2.1 (a)(vi) (Approveu Draft, 1970). 

A principal argument against disclosure 
of the idcnLity of witner;sc.s prior to trial 
11,1;' heen the dnn/;cr to the witnesf" his 
bcinb subjected eithc)~ to physicnl harm 
or to threats desiWl~d to make the witness 
1.1l1availnble or to influenc(' him to change 
his testimony. Discovery in CrLninal cases, 
44 F.R.D. 481, 499-500 (1968); Ratnoff, 
The Nmv Criminal Deposition Statute in Ohio-
Help or Hindrance to Justice?, 19 Case 
Hestern Reserve L. Rev. 279, 284 (1968). 
See, ~, United States v. Estep, 151 
F. Supp. 668) 672-673 (N.D.Tex. 1957): 

Nil.r1r per ccnL or lhe conviction. hnri ill th(l trilll cO\lr~ for sale 
1\11<1 (]o-,'Clllillnl;c;n of ll'1rrolic UrllY,' lore lInked to lhe work o.nd tho 
cVlorllcc obl!\illcU by nO informer. If thnL mformcr is Dot to havo his 
Me protecled OleiC won'~ be mnuy informers hercnflcr. 

Seo ulso Iho di~sClllillg opinion of Mr. JlIs{'ico Clllrk in 
Roviaro y. Ullllnl Srl/fal 35:1 U,S. 53, Gr.-G7 (1\157). Thrc,l\s 
o( mnrl,et re{.nlill IiOIl ugnill"t. wit uc<,,,cs in criminnl nn I itrllst 
Cll!:CS nro Ilnolhcr illuslmlioll. Rergm DnF] Go. v. Par/;:c, 
D,~t;s cO G~mi':lIlYI 307 F.2d 725 (;Id Cir. 1O(2); nnd IIoIISc 
oj j\ft:lainls, lllc. \'. Simplicily Pal(,:rn, Go., 298 F.2d 8G1 

(2cl Cir. 1962). The government has t\VO 

alternati~es when it believes disclosure 
Hill create an undue risk of harm to the 
witness: It can ask for a protective order 
undcl' subdivision (d) (1) . See ABA Standards 
Relating to Discovery and Procedure Before 
Trial §2.S (b) (Approved Draft, 1970). 
It can also move the court to 
l\1!ow tho prrpctuillion or n. pnrliculnr witness's lCl>timony 
for lNI ilL (riu! if Iho witll('.!'s is lI11nvnilrlLlo or Inter chnngC!'1 
his '''"Iime,"),. Tho jlllrposo of tho Illtl.er nlt.crnnl-i.o is to 
mnko l'r~!rial di~c1o"lIro possiLlo uml n~ LIm 501110 timo to 
millillJi7.O rilly indl1cClllont. to uso improper monns to [orco 
tllO wilrll'.: oithor to noL bhow liP or to cilnngo his LostimollY 
lJO{oroajury. See rule 15. 
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SIlIl(Ii\'i~i()1l (u)(2) I~ s\lh~l.f1I1(illlly lI!1chnnr:t'cl.lL lill!it~ t.ho 
di~I'O\'t'ly olltf'l'\\j",\ IIl1u\\'rtl by pruvitlillf:: Lllllt th(l gO\'(!fIl 

1I1cnl. nr(·J lIot dis{']o!>o "rrporls, mcmornmla, or o\,hor in
t.ernnl !-:OH'rI!llll'IIL dOC\lmrlll.~ mudo by tho nttornoy for the 
gOvrl'tlIlll'llt.OI' other government agents in connection wi th the f. 

in\'l'~li;:;ll(inli or llrosecution of tho cns!)" or "stntcmcnts l'lo.do 
by l!o\'('rnmC'llt \\ itncsscs or prospcctivCl go vel nmcnt witt
n('",,,·,, [0 ngcllt~ of tho govcrnmC'nt." ~'ho only proposed 
Cht~lIbll is thnt tho "reJlorts, m{,lI1oro.ndn, or other internal 
b'oYrrnmcmt doculIlents mudo by flte aUorn€y Jor the govem
mInt" afO inclllded to mnko c1(mr tl:at tho work product or 
the government attorney is protected. 

See C. Wright, Federal Practice and Procedure: 

Criminal §254 n.92 (1969, Supp. 1971); 

Cnited States v. Rothman, 179 F. Supp. 935 

(W.D.Pa. 1959); Note, ''Work Product" in 

Criminal Discovery. 1966 Wash.U. L.Q. 321; 

American Bar Association, Standards Relating 

to Discovery and Procedure Before Trial 

§2.6 (a) (Approved Draft, 1970); cf. Hickman 

v. Taylor, 329 U.S. 495 (1947). Brady v. 
Maryland, 373 U.S. 83 (1963), requires the 
disclosure of evidence favorable to the 
defendant. This is, of course, not changed 
by this rule. 

SubdivisIon (a)(3) is included to make 
clear that recorded proceedings of a grand 
jury are explicitly dealt with in rule 6 and 
subdivision (a)(l)(A) of rule 16 and thus are 
not covered by other provisions such as 
subdivision (a)(l)(C) which deals generally 
with discovery of documents in the possession, 
custody, or control of the government. 

Sd hhvj,,:Oi. (n.) (·1; h Qe'!;.:!,,,d to in<;llrc that lho 1;ovrrn

llWlIi \\ ,;1 not ue j>' lI,lhzeu Ii it IlIhKC'S u full disclosure of nil 

;,l.l.·t,tln; witn{',~,·' ,.ml tltrn dC'cide, IlO~ to call ono or mom 

('.: ::.l' wit:",,,,,,·,, ;i,(,d. TIllS I'! not. hOWl'\'er, intendeu to 

ltbr";:h(.{' the d<:f.,:tiitcnl's n;:I'l LO comml'nt gencroJly upon 

l:.c g,wCmrnl'nL'ti illuurc La ClllJ witnC9.8C8 in an appropria'te 

c~sc ., 
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l'ul~ IG tlcn 1J 

Subdivision (b) deals with the govern

ment's right to discovery of defense evi

dence or, put in other terms, with the 

extent to which a defendant is required 

to disclose its evidence to the prosecution 

prior to trial. Subdivision (b) r~places 


old subdivision (c). 


Sul.)(.liyision (b) (lIlllll"g('S t.he rig!IL of go\'crnment 

discOvrfY in senrnl wnys: (1) it gives tho govcrnmr.nt the 

ri;.:ht to di.,covcry or lisl.s of dcrcn~o witncs<;cs liS \\'1'11 flS 


phy"ichll'viu(;nl'u 111111 tlte )'e-sulls of exnminr..tiollS lind tesls; 

(2) it. r('qllin'~ di~cloburo if tho ue-rellllllnt Ilns tho (wjclenco 

Ul1I\<'r his control nnd intrnds to usc it at. t.rinl, without tho 

nddiliolild bllrtlcn, requircd by t.he old rulo, of hn\'ing to 

show, ill b('hnl{ of the government, thllt \.he evidence is 

IIlIlt-eriul al1d lhe reque-st. reasollnble; D.nd (3) it gived tho 

govrrnme-nt, the ri~ht to t1isco\'cry without condilioning tllI.t 

right UPOIl tho exi"I(,llce of a prior req\lest for disco\'ery by 

tho dcfrndnn1: 


AILhollgh the goyernment normr.!l)' hils rr.soU!ces Ildeqllllte 
to 5['CUre much of the eVidence for trial, there are si tuations 
in whirh pretrial uisclo'lllf(\ of cvidence to tile government is 
in the interest of efTcctivo (lnd fuir cnlllinal justico ndminis
tmtion. For l'Xflmpl<. tho experimelllnl "omnibus hen ring" 
procedure (sro ui~cu-;~ion in Ad\'i<iory Committ('o Nolo to 
rille 12) is h.1Sed upon nn assumption thnt tho defendant, ns 
wrll liS the g!)\"ernm('nt, will be willing to di~closo ovidenco 
prior to t rilll. 

IIfI.\·in;; rl':lrLeu the conclusion thnt it is desirnblo lo 
rt'Cjlliro tn'olldrr di,>r\!I~ure by the ddendrmt under cerlnin 
cirCulllstal)(·(,~. thn Advisory Commi!!l'c hns iflkell tho vim\" 
tllltt it j<> prd<'fHbh' lo givo the right of discovery LO tho 
gOYl'm:llclIl indrp(,ll1l"ntly of Il prior rcqllcst for c\ibco\'rry 
by tl1l' drfclJ<lulIt. 1'l.i" is "10 rc'cOIllnlf'ndll!ion of the Ameri
cnn Bar AssGC'intion Stnntlltrds lll'lnting to Di<;co\'ery and 
Proc('dllr,' B,·foro Trial, COIllIllI'ntary, pp. 43-4G (Approved Draft, 1970). 
It i" '>Oln"t illlt''' It'-'('I'lec\ lhllt Illllkll1g t.he government's right 
of discovl'ry CO,H\lt Wild will lIlinlllli~.c the ri.,k that. goverll 
lMlll di~('onry wIll h[) vio\\",'u II!> un infringement of tho 
ddendr<lIl'" rUll~lIllillUI\I\I n;:;hl<;. See discllssion ,in C. 
Wright, F~dL'rtll Pructice flnd Procedure: Criminal § Z5G (1969, 

Supp.1971); 1100re, Crimilllli Discovery, 19 Hnstings L.J. 865 
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(I%S); Wilder, ]'ros('('uliOll Discovery nnd lho Privilege 
Agt\in!'~ Sl'Jr·Illcriminnlioll, 6 Am. Cr. L.Q. :I (1%7). Thero 
urc nssCI'\.iOIl3 that pro~ceulioll disco\'cry, evell if conditioned 
upon tho ddcndllnt's b!'ing ~fllnted discovery, is a yjolntion 
of ~ho privilcgo. Scn slntelllclIW or Mr. Ju<;ticc mack nnd Mr. 
Justico Douglns, 39 F.R.D. G(), 272, 277-218 (19GG); C. 
Wright, Frtleral Pmctico und Procrdure: Criminnl § 256 (1969, 

Supp .1971). Severnl stall'S requiro defenso disclo,;um or all in
tended defensQ of nlibi find. in soma cn<;es. II. Jist or witnesseil 
in support of all alibi defense, without ml1.king tho require
lllrnt conrutionnl upon prior discovery being given to tho 
dofclI~e. E.g., Ariz. R. Crim. r. 1\)2 (ll) (1!J5G); Ind. Ann. 
StilL. § !H 631-33 (!!J5G): ;'[ich. COlllp. Lllws Ann. §§ 1G8.20, 
7G321 (H1G8); N.Y. CPL §250. 20 (McKinney 1971); and 
Ohio H'.w. Codo Ann. § 2945.58 (1054). StilLe courts huvo 
rcfu~(·d 10 hold these sLntulcs violnl.ive of tho privilego 
IIgllill~t ~c.lr-incriminnlion. Seo Siule v. Thayer, 124 Ohio St. 1, 
17G K.E. G5G (1931), nnd rrojlle v. [{akiu, 2GO App. Div. 
452,23 N.Y.S. 2<1 G07 , nIT'd, 289 N.Y. 30G.45 N.R ?n 812 
(1942). See also rule 12.1 and Advisory 
COllunittee Note thereto. 

Some state courts huvc held that a dd('f\dant mny bo 
rO(lllircd to disclose, ill advllllce of tri 1l.1 , (widence which he 
inLl'IHh lo usc on his own hclmlf fit trial without violnting tho 
pri;'ile~o agaillst seH·inrriminntion. Seo Jones v. Superior 
Court oj NI'1'(ula County, 58 Cnl. 2d 1;G, 22 Cu\. Rptr. 879, 372 
P. 2<1 !JI9 (19G2); People v. L~pez, 60 Cal. 2d 223, 32 Cal. 
Rp!.r. 424, 384 P. 2d IG (HlG3); Comment, Tho Self-Incrim
inution Privilego: flllrrier to Criminal Discovery?, 51 Cnllf. 
L. Rev. 135 (19G3); NoLe, 7G JInrv. L. Rev. 838 (l9G3). 
Tho C(lurt in Junes v. Superior Court of Net-otic/. CQunty, 
supm, sUi!f';csls Ihut if InlllHlntory disclosure npplios only to 
tho~o items which lho accllsed intends to introduco in 
cvidcnco at trial, n('ithl'f lho incriminatory nor the in
volulltnry IISllrcl'l oC tho pri"ilcgo agninst solf--incrilllinntion 
aro prc;;enL. 

On Lnlull('o tho A,b'isr>ry COIllmitleo is of UIO yiow that un 
ilH.lqlllndfJllL rig!lt of lh,;cOWfY for both tho ddomlnnt. nnJ tlto 
govel'llmCllt is hl(C]y to cOl'tl'ibuLe t.o both cIT0cti\"0 a.nd fnir 
uuministmtioll. S('o Louis('li, Criminn\ Discovory Ilnd SeJ(
IncriminaLtc n ; Roger Traynur Confronts til{) Dilommu, 03 
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I 
I CnliL J.. Hoy. 8("1 (lOG::;), for Jill Itnnly"i'l of Lito uiflil:ull.y 'IfI, 

wrj"hill" tho \'nlllo of br(I/\(1 ui-;coI'l'l"Y Ill-:lIill~~ Iho vlllno 
t. " 

whirl! iIlIH'n'~ ill no!. 1"(,lltlirill[: \.\111 ddrndonl, to disclose 
nllylliiHg whirl! mi;:hl, \\ol'k 10 his Jisllrlvl\nlnl~o. 

SlIh,\ivj',ioll (b)(I)(A) pI'OI'idl''1 I,hnt. th!) COliI'!. 1,111111 onlor 
Ill'(,1! illl di~I(,\()!:lIIe of I\I\.}' (I ('IClllll 1111 1.3 nllll tllllgil)io ohjccLH 
whieh !lUI dof{,llllonl. hilS in hi') pos',rs"ion, CIIslr"ly, or 
control IIlld which 110 inlends (0 inLroduco ill oviuellco fl.!. bho 
I rir.l. 

Sllbdiyj,il)fi (IJ)(I)(B )provillrs thnt, tho COliI'I. mll:;t.I~(/Ill!. 
tho GoYcl'Ilmont discuvOlY of \.ho roslIll,; of })hy",iclll or 
monlnl (lxllminllliollS nnll sr,irlllilic (es(a or cxpcrim{'nts if 
(fl.) (h{\y \\'('\'0 modo in connection wiLh ll. pflrtic.uln.r 011..'>0; 
(b) (,110 dofcndo.nL hos 1.1IClln unuor his control; II.nd (0) 110 
in\.{'mls to (lITor tlH~1ll ill ovidollCO nt. I.ho trinl or which wero 

. preplifcd by II.. do{nllso witlloc,q nod t.ho results or I,"ollorta 

relate to the witness IS testimo'ny', In 
cases where both prosecution and defense 
have employed experts to conduct tests 
fi\lch os p.;ychil\lric cXfI.!Jlinntions, it. S(,Olll<; fiS importnnt for 
Iho go\'('rnment. to bo nhlo to fi~l\ily tho Te;.ulls rer-ched by 
<lo(r,1)50 oxper(>; "'hirll nro to bo cnlled by t.ho defcndnnt. ns 
it do(';> fOl' the defendant t{) st.tHly thoso o( {;OVCrnmcllt 

('\:p~rls. Sec SchuH7., Criminol DiscO\'CIY by tho Prosecution: 
FHllltiur DC\'e\oplllenls nnd Somc rroposols for tho Fut.ure, 
22 N,Y.U. Intm. L. Hov. 263 (lOC,?); Amcricnn Bnr Associn
Lion. Rlon<\IlXc\!> Relating to Diseovory nlld Procedure Deforo 

Trial §3.2 (Supp., Approved Draft, 1970). 

Subdi"isiOJl (l;)(I)(C) provides (or ui~eo\'cry of n Jist of 
Wi{;lCSSC'S tho dcCC'lldnnt intends to enllnt Ii'inl IIpon molion 
of Iho gO\~{'rj,llIonl. Siulfl cose:! lm\'O indicll('c\ thnl. dis
clo,;;uro of n li!:-t o( drCc'II';!} witu('"ses do('<; not violnto tho 
d0felll\Hnl'!'\ pJiyilc;:f' nf:;lIill';L f;('I(-incriminnli('n, S('(l Jones v. 
SlIj,r/ ior C(lu!'1 oj Nr, ,~da COll1li!f, supra, flnd People v. Lopez, 
supra. The defendant has the same option 
as does the government if it is believed 
that disclosure of the identity of a witness 
may subject that witness to hanu or a 
threat of harm. The defendant can ask for 
a protective order under subdivision (d)(l) 
or can take a deposition in accordance with 
the terms of rule 15. 

Subdivision (b)(2) is unchanged, appearing 
as the last sentence of subdivision (c) of 
old rule 16. 

5,:1,.:;\ i.,ioll (1))(:;) provide!> Lhat tho dorondHllL's fniluro 
Lo illtlmlllcn nid(,llC(l or call wiLn(,9~cs bllnll not bo nu
1ro1..,11,;0 in c"j,lcncc ognlll!>t IJl1I, In sLnLo!l whieh rcqll!ro 
proLr;r.l Ih.:,r!ObUro oC witncsSl13' idontil.y, tuo pro90cuLion ia 
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not nllowed to commnnt upon tho deCondant's failuro to caH 

Il. listed witness. Seo O'Connor v. Slate, 31 Wis. 2d 684, _ 

143 N.W. 2d 489 (l9(i6); People v. Mancini, 6 N.Y. 2d 853, 

160 N.E. 2d 91 (HI59); and Slate v. Cocco, 73 Ohio App. 182, 

55 N.E. 2d 430 (1013). This is not, however, 

intended to abrogate the government's 
right to comment generally upon the 
defendant's failure to call witnesses 
in an appropriate case, other than the 
defendant's failure to testify. 

Subdivision (c) is a restatement of 
part of old rule 16 (g). 

Subdivision (d) (1) deals with the 
protective order. Although the rule 

J 

does not attempt to indicate when a 
prOLective order should be entered, 
it is obvious that one would be appro
priate where there is reason to believe 
that a witness would be subject to 
physical or economic harm if his iden
tity is revealed. See Will v. United 
States, 389 U.S. 90 (1967). .. The 

languago "by tho judgo alono" is not meant to be incon
sistent wi~h Alderma1~ v. United States, 394 U.S. !G5 (l!)G9). 
In A,lderman tho cOllrt. points out that thero mny bo appro
print!) occasions for tho trial judge to decido questions 
re1ating to pretrial disclosure. Son Alderman v. United Stares, 
394 U.S. at 182 n.14. 

Subdivision (d){2) is a restatement 
of part of old rule 16 (g) and (d). 

Old subdivisioa (f) of rule 16 dealing 
with time of motions is dropped because rule 
12(c) provides the judge with authority to 
set the time for the making of pretrial 
motions including requests for discovery. 
Rule 12 also p~escribes the consequences 
which follow from a failure to make a 
pretrial motion at the time fixed by the 
court. See rule 12{f). 
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Appendix B, page 3 

v. 
Amendmen ts in tended to con form tll(; rilles 

to the Federal Magistrates Act, 18 U.S.C. § 3JOJa, 
the decision in Warden v. Hayden, 387 U.S. 294 (1967) 

and other Supreme COUI·t deCisions 

Rule 	41. Sea~ch and Seizure 

VL 

Other amendments 

Rule 	4. Arres t Warrant 01' Summons VP:)Jl Complaint 
( a) Issuance of a Summons 

(lJ) Issuance of an Arres t Warrant 

(c) 	 Proba')le Calise 
( cl ) FOI'n' 


Ct.' ) 


Rule 	!J. Warran t or Stl!IUllO11 s !'pOIl IIlc! 1< 1: It' li l 
' '" ii, 1 ' 'I 1'1.1 I .. 

(a) Issuance 

Ru Ie 11. Pleas 

Rule 12, Pleadings and :,!otioIlS I3clOl'e Tl'ia!: 
Delens€!s and Obll'cti')lls 

Rule 12,1, :-10 t ic\~ ()~ Ali.)1 

Rule 12.2. ~oticc of InSanll\' 

Rule 15 Deposition", 

Rule IG. D1scovery and 111>; pee l 1. on 

Rule 	17. SUI)poena 

* * ... 
(1) 

* ... * 
(2) 	 Place 

Hule 	2u Transfer from the D1SLl'J.ct 1,,1' Plt:a .dld 
Sentence 
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rUi.,lU'J.'ES Ot' 'l'U~-:; l·jl::I:;'.r:rHG Ok" THE! 
1\DVISORY cor':.:'U'f'l'm-·: ON 'l'HE FEDI~HAL' 
CRHlINl\L mJJ.gs HELD A'l! 'fHE 
IJ\Fl\YE;/f'I'g Burr,DE'!G, ROOI·l 639, 
l'1ASllING'l'ON, J) • C .. , ON FRIDAY, 

~.. 	 Jl\NUi\RY l~ AND SN.('URDi\Y, Jl\~lU1\RY-:" 
15, 1972 

P:R.BS 1:-:;';;'11 
: 

Hon. J. Eowurtl 1.J\.unbard, Chairman 
Joseph A. Ball, Esq. 
Hon. R. Ammi cutter 
Robert S. Erouhl, Esq. 
l'iillimn '8.. Foley, Esq. 
lIon. Gerhard A. Gesell 
lion. l'l~llt(~r E. Hoffman 
Harold D. I(offsky, Esq. 
Hon. 1',lbert B. Naris 
Hon. IJcland C. Nielsen 
Professor Z.'rank R. Relnington, Reporter 

,.- Hon. Roger Robb 
Barnabas F. Sears, Esq. 
Hon. Rusnell E. Smith 
Professor James Vorenberg (absent saturday) 
Hon. l~illiam H. l'lebster 
Hon. Josepl1 l'leintrClub 
Franl;:lin D.. Kramer, Secretary 

-. ABSENT: 

lIon. Frank N. Johnson, Jr. 
lIon. \'lade H. i'!cCree, Jr. 
Henry E. Peterson, Esq. 
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Rule (; \....(~f; then apIn:oved. 


Rule 9 ',':'H,; ~pprovec1. 


Rule 12 \"~lS approved \~ith the caveat t11at the Note 


mnke clear tl1at decision by the trial judge on grand 

mo'lions T,lay be deferred until after the trial. 

Rule 16. In Rule 16(a) (1) (v), the need to 

lIunavailable" arOSH. It was agreed that trJ(;I 

should be consistent "lith the definitions used in Rule 

15 and in the proposed Rules of Evidence. 

of'the precise place fo put the definition \<lClS 

until it \'Ja::;; decicJed whether Rule 15 \>IDUld be accept~d••, 

The question \,,:C\s raised \<:bethcr Rl.llc- 16 provided.. , -', 

for the' maximum amount of discovery all0'.1able or rnerely 

prescribed a minimum. For instance, could 

order the government attorney to turn over 

'. 
minutes to the defendant? It ,..,as unanimously 

Rule 16 provided only a mlnimum, i.e., what the 

can demand' of right, and that the· rule ,,,as not intende(\"';o 

to restrict the trial juc1<)ots power to order broctdcr 

discovery in appropriate cV.ses. It ",as agreed that 'the 

Note ~hould reflect this sentiment an~ in 

16(a) (3) "l<'S not intended to restrict the trial judge's 

t L:) J:--":" (J:i!.c'.('.'.:Ul~r:, '- of. qr.2P,(1. ~'- ' .. " -' ' 1'1]""lI11.J, ~'; ), n- , ]"l'"V I . •- _ 
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Rule: 16 (b) (1) (ii) and (iii) ,.,erc amended to read. 

" shall." in plc~c.3 of "may." 

Rule 16 (C'l) (4) \'laS amended to read "shall" instead 

of "may. II In response to Judge Robb' s question, 

pointed out tllat the protective order, provision, 16 Cd) . 

available, in appropriate cases, to restrict discovery.• ,~" 

:It '<1as agreecl that the l-!ote should point: out: 
.~ .. 

cases in .\>lhic'h protectiv~ orders might be appropriat,e •. , 

r·1r. Eroahl raised' the question whether 16 Cd) (2)' . 

16 (d) (3) ought to be transposed. The necessity 'of' 

incluuing 16 (d) (2) at all "!as considered since 16 (d)'C3) 
,~ .. 

authorizes t11e court to make "other ordcr[ sJ as it n.o,oC'r,'IC!> 


just." It was agreed that 16 (d) (2) 


a sepai:'ate paragrap11 and, with "shall" changed to 


,added as a clause to. l6-(d) (3) • 

,,,•• < 

The title of Rule 16 (a) (2) \-,as changed to .,
,;;;.;;.......;;...:;..;;..;;..;....;,....:.;;..;:..~ 

Not Subject to Disclosure." 

Rule 16 was then approved. 

Rule 17 "ias approved. 

Rule 20 \'JUS approved. 

Rule 29.1 \-,as approved after the ....'ords IIbe 

, to" hac: he'cn ~;ti.·ic1;c:1. 
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MINUTES OF MEETING OF THE ADVISORY 
COMMITTEE ON THE FEDERAL CRIMINAL 
RULES HELD AT THE LAFAYETTE BUILDING, 
ROOM 442, WASHINGTON, D.C., ON 
FRIDAY, SEP'!'EMBER 24 AND SATURDAY, 
SEPTEMBER 25, 1971. 

PRESENT: 

Hon. J. Edward Lumbard, Chairman 

Joseph A. Ball, Esq. 

Robert S. Erdahl, Esq. 

Hon. Gerhard A. Gesell 


I 	 Hon. Walter E. Hoffman 

Harold Koffsky, Esq. 

Hon. Wade H. McC~ee, Jr. 

Hon. Leland C. Nielsen 

Hon. Russell E. Smith 

Professor James Vorenberg 


,,.. . 
.... ) .. Hon. William H~ Webster 
~.~. 

Hon. Joseph Weintraub
ti:· Will Wilson, Esq.:-"{., 

£r Professor Frank J. Remington, Reporter 

i~:'C) 7]f;Jet ~ A (. 13 ~T 8. M ",...~,-.t 
Absent: 'l 

Hon. Frank M. Johnson, Jr. 

Hon. Roger Robb 

Hon. walter V. schaefer 

Barnabas F. Sears, Esq. 


Chief Justice \'larren Burger made some introductory 


remarks and the 	committee then began consideration of the 

proposed Rules amendments. 

Rule 45 

Rule 45 has to do with the prompt disposition of 

criminal cases. Professor Remington said that the great 

majority of comments favored some rule. though the 

responses were equally divided between a flexible or 
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Rule 16 

All members of the committee felt that the govern

ment as well as the defendant should have independent 

discovery rights. The question whether independent 

government discovery violated a defendant's rights was 

raised but it was unanimously agreed that Rule 16 would 

not violate a defendant's Fourth and Fifth Amendments 

rights. Thus the alternative draft of Rule 16 was 

rejected. 

The committee felt that defendant discovery under 

Rule l6(a) should proceed on request rather than under 

court order. Accordingly the language of the rule was 

changed in Rule l6(a) (i),(iii), (iv) and (v) to read, "Upon 

request of .~ ~efendant, the government shall permit the 

defendant to ••• " This is in contrast t.o l6(a) (vi) where 

discretion was left with the court. It was decided that 

while the content of lines 77-82 ought to be maintained 

in the notes, this sentence could be dropped from the 

text as the protective order provision, Rule l6(d) (1), 

was adequate. 

A further change in 16 (a) (1) at line 20, after 
,, 

"person" insert ··~hen. II 

The committee unanimously approved Rule l6(a) (1) and 

(2) • 

10 
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Action on l6{a) (3) was postponed until the January 

meeting. 

l6(a) (4) was approved, with the following changes. 

In line 114 "subdivision (a) (i) (vi) of" was deleted and in 

line 116 "commented upon" was replaced by "grounds for 

comment upon failure to call a witness." 

[The Friday meeting adjourned at 6:00 P.M. 
and resumed saturday morning at 9:00 A.M.] 

Professor Blakey, counsel to the Senate Committee 

on the Judiciary, was present by invitation to discuss 

the rules regarding criminal forfeiture. 

Criminal Forfeiture 

Criminal Forfeiture affects Rules 7(c) (3), 31, 32 

and 54. 

Professor Blakey explained criminal forfeiture as 

allowing the government to recover all property in which 

a defendant had acquired a possessory interest as a 

fruit of his criminal activities. In contrast, civil 

forfeiture involves all property used illegally as a means 

of implementation of the crime. In a criminal forfeit'ure 

case, the issues before the jury would be ownership and 

the relationship to illegal activity. Usually the illegal 

activity will be proved in the case in chief and the 

government will then only have to prove ownership. A 
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A verdict binds only the defendant and the government. 

It was agreed to amend Rule 32, Note, to indicate that 

the authority of seizure is limited to the government's 

interest. 

Rules 7(c) (3), 31, 32 and 54 were unanimously 

approved. 

~e committee then resumed its consideration of the 

Rule proposals of January, 1970. 

Rule 16 

Rule l6(b) was rediscussed and all were in agreement 

that an independent right of discovery was preferable. 

The Reporter was designated to make the necessary 

editorial changes to provide for discovery upon request 

of the government. 

Rule 16 (b) (iii), line 152 "shall" was changed to 

--may" to give the court discretion. 

Rule 16 (b) (2) was to be revised by the Reporter to 

agree with the revision of Rule l6(a) (4). 

Rule 16 (d) (1), line 196, "may" was changed to "shall .. '" 

Rule 17 

Rule 17 was unanimously approved. 

Rule 20 

Rule 20 was unanimously approved. 

12 

453



.~ 
I .!~11:-.iIlTES OJ" TUg .JANUARY 6-H, 1969 MEE'fING OF TilE ;

:\HVl:-lOHY COmll'l"I'J':!'; ON CHHtlNAL RUI,ES t 

i 
, 

'1'he eleventh m('elin~ of the Advisory Committc.:e on 
Criminal Rules convened in the Conference Room of the !
Administrative Offices of the tinited States Courts, i
725 MadiHon Place, N.W., Washington, D.C. on ,January 6, 
1069 at 10:00 a.m. and adjourned at 2:00 p.m. ou 

i 
[ . 

!January 8, 1969. The following members of the I:Committee were present during all of part of the sessions: 

John C. Pickett, Chairman 
Joseph A. Ball 
Edward L. Barrett, Jr. 
George R. Blue I 
George C. Edwards labsent on Wednesday) 

I 
,Walter E. Hoffman (absent on Wednesday) 


Frank M. Johnson, Jr. (New Member) 

Robert \V. ~Ieserve (absent on Wednesday) " 

Maynard Pirsig 

Fred M. Vinson, Jr. (absent on Wednesday) r· 


t,Alfonso J. Zirpoli , 

Frank J. Remington, Report~r ! 

Mr. Sears was working on a trial and was unable to 
attend. Others attending all or part of the sessions were 
Honorable Albert B. Maris, Chairman of the standing 
Committee on Rules of Practice and Procedure; Harold K. 
Koffsky, Chief of Legislation and Special Projects Section, 
Criminal Division, Department of Justice; Mr. William E. 
Foley, Secretary, Advisory Committees on Rules of Practice 
and Procedure; 1\lr. Carl H. Imlay, General Counsel, 
Administrative Offices of the United States Courts. 

Judge Pickett called the meeting to order and 
welcomed the members and guests. In particular, he 
welcomed Judge Frank M. Johnson, Jr. as a new member. 

Professor Remington stated there were three 
objectives of the meeting: the first and most important, 
whether the committee felt some rules should be circulated, 
in particular, Rules 4, 5, 12, 16, 41 and 45; the second, 

Iwhether the new terminology necessitat~d by the Federalt I
.I Magistrates Act should be used throughout the rules; and 
! the third, whether interim rules for the trials of minor ! 

offenses should be adopted. i 
! 
I 

I' 
I 

, ' 
. !: 
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RULE 12 

Tue reporter explained the changes which were made 
to Rule 12 pursuant to suggestions made at the September
Octc.bor 1968 meeting. One important change is to limit 
Rule 12 (as it requires the government to give notice) 
to situations in which the defendant would have a right 
to discovery under Rule 16. 

Judge Hoffman moved the approval of Rule 12 as drafted. 
He amended his motion after further consideration of 
subdivision (c) Motion Date. He felt the second and third 
sentences were unnecessary. He then moved the adoption of 
Rule 12 with the deletion of the second and third sentences 
of subdivision (c). Before a formal vote was taken, Judge 
Johnson questioned the language of subdivision (g) Records. 
Judge Edwards agreed and suggested placing a semicolon 
after "hearing f

', and "shall be" preceding "made", and 
adding "under (b)(3) and (b)(5)" at the end of the 
subdivision. He wanted the subsection limited to its 
title Records. It was suggested by the reporter that the 
subsect~on read: "A verbatim record shall be made of all 
proceedings at the hearing including such findings of fact 
and conclusions of law as are made orally." Dean Barrett .", 
moved approval of the reporter's suggestion. The motion 
carried. It was then suggested the subdivision be 
rewritten as: "A verbatim record shall be made of all 
proceedings at the hearing; and, where factual issues are 
involved in determining a motion, the court shall state 
the essential findings." The subsection was preferred by 
the members. The motion to delete the last two sentences 
of subdivision (c) carried. Judge Johnson moved the 
deletion o:f subdivision (h).. When present Rule l2(b) (5) 
of the Federal Rules of Criminal Procedure was read aloud, 
he withdrew his motion. It was moved and carried to adopt 
Rule 12 as amended. 

RULE 16 

A discussion was held on the desirability of granting 
discovery to a statement given to "any" government agent. 
In conspiracy cases, the government agent may have been 
an undercover or "special" agent (informant). The 
reporter stated that "government agent" could be limited 
to a government agent who questions a defendant. 
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Judge Edwards was against the ph~ase t'intends to offer 
in evidence at the trial". Mr. Vinson stated until the 
rebuttal stage of the argument or trial, the attorneys 
do not know what is intended to be used. Judge Edwards 
suggested that disclosure be limited to an oral statement 
whicb tbe prosecution intended to offer with some 
recognition that there can be surprises that come out in 
tbe course of tbe trial with relation to such matters. 
Mr. Meserve stated Rule 16.2 contained this stipulation. 
Mr. Vinson moved the deletion of Rule l6(a)(1)(ii). 
Tbe motion carried by a vote of 5 for and 3 against. 
Mr. Meserve suggested amending Rule 16(a) (l)(ii) by 
adding at the end "in the course of formal interrogation". 
The word "fol'mal", being used was intended to exclude 
f'informants". Dean Barrett wanted "whether before or 
after arrest" inserted. He moved "formal" be stricken. 
Professor Remington repeated the pending motion: 
"(ii) the SUbstance of any ol!al statement made by the 
defendant in response to interrogation by any government 
agent whether before or after the arrest which the 
government intends to offer in evidence at the trial". 
It was discussed the "government agent" should be known. 
The proposed subsection was amended to read: "the SUbstance 
of any oral statement made by the defendant in response to 
interrogation by any person known to the defendant in ", 

response to interrogation by any person known to the 
defendant to be a government agent whether before or after 
arrest which the government intends to offer in evidence 
at the trial;". It was decided "before or after arrest" 
should follow "any oral statement made". The motion 
carried. Judge Edwards suggested the reporter include 
in the Note the purpose of subdivision (ii) as being to 
specifically exclude from the requirement of "disclosure", 
informants. Judge Zirpoli moved Rule 16(a)(1) and (2) 
be adopted as amended. The motion carried. There was a 
motion to approve Rule l6(a)(3). The motion carried. It 
was stated the changes which were made with respect to 
subsection (a) (1) would apply to subsection (a)(2). 
Mr. Meserve moved the approval of subsection (a)(4). The 
reporter suggested "or" be used as a conjunction between 
subdivisions (i) and (ii). This was agreeable. 

[At this point, 5:05 p.m., the 
meeting adjourned until 9:00 a.m. 
January 7, 1969.] 
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Judge Pickett opened the meeting announcing that 
his term as chairman and as a member of the committee 
expires after this meeting. 

With regard to Rule 16(5) O1'der to Inspect Building 
or Place, it was decided the comm1ttee should leave 
"property rights" alone. Mr. Meserve moved "buildings 
and places" be reinstated in subdivisi,on (4) and that 
subdivision (5) be stricken. The motion carried. 

The reporter stated subdivision (6) Reports of 
Examinations and Tests was basically the current rule 
except 1t 1S made manoatory. The current rule read 
"The court may . • ." 11r. Meserve moved the adoption 
of subdivision (6), which becomes subdivision (5). 
The motion carried. 

In discussing subdivision (7), which becomes (6), 
Government Witnesses, the reporter suggested striking 
"111 rebuttal" 1n the last sentence. This was agreeable 
with the members. 

With regard to rule 16(a)(6), it was suggested 
that "or others to physical or substantial economic 
harm" be inserted after "may subject the witness". It 
was suggested "or coercion or the threat thereof" be 
added. After discussion, Judge Hoffman moved it 
read: "or others to physical or substantial economic 
harm or coe~cion." The motion carried. Judge Zirpoli 
moved subdivision (6) be adopted as amended. The motion 
carried. 

RULE l6(b)(l) National Security. 

Mr. Vinson stated the problem with this subdivision 
was "disclosure to whom" shall not be required. It 
was moved rrto anyone other than the court" would be 
inserted after "Disclosure". The motion carried. It was 
moved "such disclosure may" be in lieu of ."i tn. There 
was a motion to place a period after "national security" 
in the third line and striking the remainder of the 
sentence. There was a motion to approve the subsection 
as amended. The motions carried. 
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RULE 16.1 Disclosure by the Defendant. 

The reporter stnted the ABA proposals recommend~d 
government discovery independant of defense discovery. 
Professor Pirsig moved the committee be in favor of 
the principle of full discovery by the government subject 
to limitations of self-incrimination. 

Judge Hoffman moved the adoption of Rule 16.1. 
(Alternative No.1). The motion lost. There was a 
motion to approve Rule 16.1 as similar to Rule 16. 
The motion carried. --

Mr. Meserve moved Rule 16.2 be rewritten. The 
motion was carried. The rewriting will include the 
current rules. Mr. Meserve then moved approval of 
Rule 16.3 a's submitted. The motion carried. 

RULE 41. Search and Seizure. 

RULE 45. Time. 


There was general discussion and an agreement to 
keep these items on the agenda for the next meeting. 

[At this pOint, 5:00 p.m., the 
meeting adjourned until Wednesday,
January 8, 1969.] . 

The meeting convened at 9:00 a.m. Judge Pickett 
was unable to attend the last session due to illness. 
The reporter drew the attention of the members to a 
memorandum dated January 2, 1969 with reference to 
suggested changes and additions to the present United 
States Commissioners Rules. These were discussed, 
recommendations made and-the decision reached that interim 
rules should be redrafted in accordance with the 
committee discussion and submitted to the standing 
Committee. 

[The meeting adjourned at l:OO-p.m.] 
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