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Rules
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE October 1972

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING
WASHINGTON 25, D. C.

Sumnary of Report

The annexed report recommends.

1. Approval of the proposed Bankruptcy Rules (Appendix A).

2. Approval of the proposed Chapter XIII Rules (Appendix B).

3. Approval of the proposed amendments and additions to the
Federal Rules of Criminal Procedure (Appendix C).

4. Approval of deferring_proposed anendments to Appellate
Rules 9(d) and 10(b) until they can be considered by the
reconstituted Advisory Committee on Appellate Rules.

5, Approval of cooperation by the committees with the
Subcommittee on Criminal Laws and Procedures of the United States
Senate in the procedural aspects of its work in the revision and
reccdification of title 18, U.S5.C,

6. Approval of requesting the elimination from the next
budget for the judiciary of the proviso limiting to $90,000 the

funds available for the rules program,
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Our committee, accordingly, had before it at its
recent meeting proposed amendments to Criminal Rules 4(a), 9(a),
11, 12, 15, 16, 17(f), 20, 32(a), (c) and (e) and 43 and to
Appellate Rules 9(b) and (d) and 10(b). 1In addition, we had
before us a proposed perfecting amendment to Criminal Rule 50
and proposed new Criminal Rules 12.1, 12.2, 29.1 and 41.1.

Most of these rules represent the culmination of a
number of years of work by the advisory committee with respect
to proposals which were publishked to the bench and bar in Jan-
uary 1970 and April 1971. Our committee gave full consideration
to these proposals, masde a number of changes, mostly of a per-
fecting nature, and as thus amended approved the amendments to
Criminal Rules 4(a), 9(a), 11, 12, 15, 16, 17(f), 20, 32(a), (L)
and (e), 43 and 50, and the proposed new Criminal Rules 12.1,
12.2 and 29.1. The definitive approved draft of these proposals
and the advisory committee's notes, which fully expiain them,
are annexed hereto as Appendix C.

Your committee recommends that the Judicial Conference
approve them and transmit them to the Supreme Court with the
recommendation that they be adopted by the Court.

Your committee does not recommend the approval at
this time of the proposed new Criminal Rule 41.1 with respect
to nontestimonial identification before and after arrest. The
preiiminary draft of this rule was published to the bench and

bar in April 1971. It evoked wide criticism and serious questions

were raised as to its constitutional validity. Your committee,

_4_
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Agenda F8
Rules
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING
WASHINGTON 25, D. C.

Summary of Report

The annexed report recommends:
1. Discharge of the Advisory Committee on Admiralty Rules.
2. Approval of amendments and additions to the Federal

Rules of Criminal and Appellate Frocedure (Appendix A).
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contain procedural devices which ought to be incorporated

in the Federal Rules of Civil Procedure.

Criminal Rules

The Advisorv Committee on Criminal Rules met on Jan-
uary 14 and 15,1972 and approved in final definitive form
certain amendments to Criminal Rules 1,3,4,5,6,7,9,11,12,15,16,
17,20,31,32,38,40,41,43,44,46,54 and 55, and Appellate Rules 9
and 10, and new Criminal Rules 5.1, 12,1, 12.2, 29.1 and 41.1.
The preliminary draft of many of these prdposals was published
in January 1970 and srme in April 1971. ©Our committee at its
recent meeting considered all these proposals in detail. Aétien
on proposed Rule 41.1, Nontes%imonial Identification, was post-
poned until a2 later meeting pending further study. The other
proposals were approved by our committee with some modificat-
ions, mostly minor clarifying changes. The proposals as modi-
fied and approved by our committee, together with the Advisory
Committee's Notes which fully explain them, are set out in
Appendix A annexed to this report.

¥Ye recommend that the proposed amendments to the
Criminal Rules and Appellate Rules and the new Criminal Rules,
set out in Appendix A, be approved and transmitted at an ap-
propriate time to the Supreme Court with the recommendation that
they be adopted.

On behalf of the Committee on Rules
of Practice and Procedure,

%M&g NI
T iy Sy
March 24, 1972 J . e

hairman
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3/20/72

Rule 16. Discovery and Inspection.

(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT,

BEFENBANTF !5 ~-ST4ATEMENTS + ~-REPORES -6F - EXAMENATEONS
AND-TESTS ¢+ -BEFENBANE 1S -GRAND-JURY -FESTEMONY ¢

(1) Information Subject to Disclosure,

(A) Statement of Defendant. Upon metien

request of a defendant the-ceurt-may-erder-the
atterney-for the government shall ke permit
the defendant to inspect and copy or photograph:

any relevant €i) written or recorded statements

er-cenfessiens made by the defendant, or copies

i
- thereof, within the possession, custody or

control of the government, the existence of which
is known, or by the exercise of due diligence
may become known, to the attorney for the

government; the substance of any oral statement

which the government intends to offer in evidence

at the trial made by the defendant whether

before or after arrest in response to interroga-

tion by any person then known to the defendant

to be a government agent; and €3) recorded

testimony of the defendant before a grand jury
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rule 16

{b)-6THER-BOOKS 5 -PAPERS ; - DOGUMENES 5 ~-FANGIBLE

OBJECGTS ~OR-PLAGES - -

, permit the <efendant to ‘uspect and copy or

which relates ‘o the offense charged. Where

the def !-v._ ", a corporation, partnership,
associ.”.m, .. “abor union, the court may grant
the deredu .t . ioats motion, discovery of
relevan: ~corle. :ctimony of any witness before

a grand jury w0 was, at the time either of the

charged acts or of the grand jury proceedings,

so_situated as an officer or employee as to have

been able legally to bind the defendant in

respect to the activities involved in the charges.

(B) Defendant's Prior Record. Upon

request of the defendant, the government shall

furnish to the defendec..t such copy of his prior

criminal record, if any, as is then available to

the attorney for the government.

(C) Documents and Tangible Obiects. Upon

metion-ef~2 request of the defendant the esurs

may-evrder-the-atterney-fer-the goverrment te shall

3

B

photograph books, papers, dccuments, pho.ographs,

tangible objects, buildings or places, or copies
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1 rule 16 ' 3

or portions thereof, which are within the
possession, custody or control of the government,

upen-a-shewing-ef-matertality and which are

material to the preparation of -his defensej;-and

that-the-request-i9-reasenabtey or are intended

for use by the government as evidence at the

trial, or were obtained from or belong to the

defendant.

(D ) Reports of Examinations and Tests.

Upon metien request of : defendant the eeure

may-order-the-atterney-ter-the government shall

v te vermit the defendant to inspect and copy or

=" Lograph any €23 results or reports of physical

g‘f vr wental examinations, and of scientific tests
or experiments, made in connection with the
particular case, or copies thereof, within the
possession, custody or control of the government,
the existence of which is known, or by the
exercise of due diligence may become known, to
the attorney for the government,

{E) Government Witnesses. Upon request of

the defendant the government shall furnish to the

defendant a written list of the names and
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frule 16

addresses of all government witnesses which the

attorney for the government intends to call at

the trial together with any record of prior

felony convictions of any such witness which is

within the knowledge of the attorney for the

government. When a request for discovery of

the names and addresses of witnesses has been

made by a defendant, the government shall be

allowed to perpetuate the testimony of such

witnesses in accordance with the provisions of

rule 15,

{(2) Information Not Subject to Disclosure, Except

as provided in subdivisien-€a}€2} paragraphs (A),

(B), and (D) of subdivision (a)(l), this rule does

not authorize the discovery or inspection of reports,
memoranda, or other internal government documents

made by the attorney .for the povernment or other

government agents in connection with the investiga-
tion or prosecution of the case, or of statements

made by government-witnesses or prospective govern~
ment witnesses {other-than-the-defendant} to agents

of the government except as provided in 18 U.S.C. §3500.
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rule 16

{(3) Grand Jur§ Transcripts. Except as provided

in rule 6 and subdivision (a)(1)(A) of this rule,

these rules do not relate to discovery or inspection

of recorded proceedings of a grand jury,

(4) Failure to Call Witness. The fact that a

witness' name is on a list furnished under this rule

shall not be grounds for comment upon a failure to

call the witness.

{e)-BISGOVER¥ -B¥ ~THE-GO¥VERNMENE »

(b) DISCLOSURE OF EVIDENCE BY THE DEFENDANT.

(1) Information Subject to Disclosure,

(A) Documents and Tangible Objects. I€-the

eourt-grants-relief-sought-by-the-defendant
under-subdivisisn-£{a){2)-er-subdivisien-{b)-of
this-rules-tt-may; Upon mekien request of the
government, eenditien-its-erder-by-requiring
that the defendant shall permit the government
to inspect and copy or photograph seientifie-or-
medteal-reperts; books, papers, documents,

photographs, tangible objects, or ‘copies or

portions thereof, which are within his the

possession, custoiy or control of the defendants;

upon-a-shevwing-ef-materiatity-te-the-preparation
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ef-the-governmentls-ecase-and-that-the-request~in
reasenable and which the defendant intends to

preduce introduce in evidence at the trial,

(B) Reports of Examinations and Tests.

Upon metien request of the government, the

defendant shall permit the government to inspect

and copy or photograph any results or reports of

physical or mental examinations and of scientific

tests or experiments made in connection with the

particular case, or coples thereof, within the

possession or control of the defendant, which thej

defendant intends to introduce in evidence at

the trial or which were prepared by a witness

whom the defendant intends to call at the trial

when the results or reports relate to his

testimony.

(C) Defense Witnesses. Upon request of
#
the govermment, the defendant shall furnish the

government a8 list of the names and addresses of

the witnesses he intends to call at the trial.

When a request for discovery of the names and

addresses of witnesses has been made by the

government, the defendant shall be allowed to

perpetuate the testimony of such witnesgses in

accordance with the provisions of rule 15,
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{2) Information Not Subject to Disclosure.

Except as to scientific or medical reports, this
subdivision does not authorize the discovery or
inspection of reports, memoranda, or other internal

defense documents made by the defendant, o1 his

attorneys or agents in connection with the investiga-
tion or defense of the case, or of statements made

by the defendant, or by government or defense
witnesses, or by prospective government or defense

witnesses, to the defendant, his agents or attorneys.

(3) Failure to Call Witness. The fact that a

witness' name is on a list furnished under this rule

shall not be grounds for comment upon a failure to

call a witness.

(c) 4g) CONTINUING DUTY TO DISCLOSE, If, subsequent
to-compiiance-with-an-order-issued-pursuane-te-this-rutes

- and prior to or during trial, a party discovers additional

evidence or material previously requested or ordered,

which is subject to discovery or inspection under this

rule, or the identity of an additional witness or witnesses,

he shall promptly notify the other party or his attorney
or the court of the existence of the additional material

or witness.
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rule 16

(d) REGULATION OF DISCOVERY.

(1) €ed Proﬁective Orders. Upon a sufficient
showing the court may at any time order that the
discovery or inspection be denied, restricted or
deferred, or make such other order as is appropriate.
Upon metien request by the-gevewament a party the court
may shall permit the-gevewnment the party to make such
showing, in whole or in part, in the form of a
written statement to be inspected by the eeurt-in
eamera judge alone. If the court enters an order
granting relief following such a showing, ¥n-eameras
the entire text of the pevermment!s party's statement
shall be sealed and preserved in the records of the
court to be made available to the appellate court in

the event of an appeal by-the-defendant.

(2) Failure to Comply With a Request. If at

any time during the course of the proceedings it is
brought to the attention of the court that a party

has failed to comply with this rule, ey-with-an-erder
issued-pursuant-te-this-rute; the court may order such
party to permit the discovery or inspection, ef
matertals-not-previsusiy-diseiosed; grant a continuance,

or prohibit the party from introducing ia evidence
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rule 16

the-matertal not disclosed, or it may enter such
other order as it deems just under the circumstances.

Timej-Place-and-Manner-of-Distovery-and-Inspeetienr

An-erder-ef- The court granting-relief-under-this

PGSR
. e

rute-shaii may specify the time, place and manner of

ST

making the discovery and inspection permikted
and may prescribe such terms and conditions as are

juse.

{£)-Time-of-Mottonsr--A-motion-under-this-rule-may
be-made-enly-within-lg-daya-after-arraignment-or;at-sueh
; reasonable-tater-time-as-the -ecourt-may-permié---The
metien-3hatl-ineiude-ati-reiitef-sought-under-thts-ruler
Axsubsequene—met&on-may-bc-made-oniy-upen-a-showing-of

eauge -why-sueh-metion-would-be-in-the-interest-of-justieer
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Rule 106.

3/20/72

Discovery and Inspection.

Anvisony Cosarrrie Novn

Rulo 16 is revised o givo preater discovery (o both the
prosecution nud the defense, Subdivision (a) denls with din-
closura of evidence by the povernment, Subdivision (1)
deals with disclosuro of ovidence by the defendunt. Tho
majorily of tho Advisory Commitles is of tho vicw that the
two—prosceution and defonse discovery—nro related and
that the giving of a breader right of discovery to tha defenso
is dependent upon giving also a broador right of discovery
o tho prescculion. ’

The draft provides for a right of
prosccution discovery independent of any
prior request for discovery by the defendant,
The Advisory Committec is of the view that .
this is the most desirable approach to .
prosccution discovery. - Sce American Bar
Association, Standards Relating to Discovery
and Procedurc Before Trial, pp. 7, 43-46
(Approved Draft, 1970).

The language of the rule is recast from
“the court may order'" or "the court shall
order" to '"the government shall permit"
or "the defendant shall permit." This is
to make clear that discovery should be
accomplished by the parties themselves,
without the nccessity of a court order
unless there is dispute as to whether the
matter is discoverable or a request for a
protective ovder updgr subdivision (d)(1).
The court, however, has the inherent right
to enter an order under this rule.

The rule is intended to prescribe the
minimum amount of discovery to which the
partics are entitled. It is nof intended
to limit the judge's discretion to order
broader discovery in appropriate cases.
For example, subdivision (a)(3) is not
intended k¢ deny a jydge’s discretion
to order disclosure of grand jury minutes
vhere circumstances make it appropriate to
do so. .
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Subdivision (a) (1) (A amends the old
rule to provide, upon request of the
defendant, the goverrment shall permit
discovery if the conditions specificed in
subdivision (a)(1)(A) exist. Somc
courts have construed the current language
as giving the court discretion as to
whether to grant discovery of defendant's

stutements. Seo United Stulcs v. Kaminsky, 276 F. Supp.

365 (S.D.N.Y, 1067), denying discovery hocauss tho de-

fendant did not demonstrate that his request for discovery’

was warranted; United Slales v. Diliberto, 264 F. Supp. 181

(S.D.N.Y. 1967), holding that thero must bo & showing of

nctunl need beforo discovery would bo granted; United States

v. Lovis Carreau, Inc., 42 I.R.D. 408 (S.D.N.Y. 1967),

Lolding thet in the absence of a showing of good cauvso the

poverninent cannot bo required to discloso defendant's |

prior statements in advanco of trial. Jn United States v./Louis Carreau,Inc,
at p. 412, tho court stated that if rulo 16 meant
that production of the statements was mandatory, the word .
“shall” would have been used instead of “imay.” Sce also
United Stales . Wallace, 272 T, Supp. 838 (5.D.N.Y. 1967); - .
Unilted States v. Weod, 270 1. Supp. 963 (S.D.N.Y. 1967);
Uniled States v. Leighton, 265 1. Supp. 27 (S.D.N.Y. 1967);
Unilted States v. Longarco, 43 F.R.D. 305 (S.D.N.Y. 1967);
Louz v. United States, 389 F. 2d 911 (3th Cir. 1968); and

I the discussion of discovery in Discovery in Criminnl Cases,
i 44 F.R.D. 481 (196S). Other courts have held that oven
IE : though the current rules makoa discovery discrotionary, tho
. defendant need not show eause when ho secks to discover his

own statemeits, Sea Uniled Slales v. Aadal, 280 ¥. Supp.
859 (S.NALY. 1967); United Stutes v. Felderman, 41 P.R.D.
339 (SONLY. 1967); wnd United States v, Prejansky, 44
PLILD. 550 (S.DUNLY. 1068).
Tho smendment making disclosure mandatory under thoe
circumatances preseribed in subdivision (a)(1) (A) resolves
sucli mobiguity as may currently exist, in the direciion of
moro libernl discovery. Seo C. Wright, Federnl Practics and
Procedure: Criminal §2563 (1969, Supp.1971), Rezneck, The New
Federal Rules of Criminal Procedure, 54 Geo. 1.J. 1276 .
(1966); Fla. Stat. Ann. §025.056 (Supp. 1971-1972); N.J. Crim.
Prac. Rulo 35-11(a) (1967). This is doio in tho view that
broad discovery contributes to the {air and cfliciont adminis-
tration of criminal justice by providing the defendant with
cnouph nfommation to mako on informed decision ns {o
plen; by winimizing the undesiruble effect of surprise at
the tris}; and by otherwiso contributing lo an accurato
detesminntion of the iane of guill or innocoenco. "This i3 tho
ground upen which the Americun Dar Associulion Standards
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Relating to Discovery and Procedure Boforo Trial
L (Approved Draft, 1970)

Lios unanimously recommended heonder discovery. Tho
United States Supreme Courl has said that the pretrinl
disclosure of n defendant’s statements “inny ho tho ‘betler
practice” Cieenia v, Lagay, 357 U.S. 504, 511 (1958).
Seo alsa Leland v. Orcgon, 343 U.S. 700 (1952); Slale v.
Johnson, 28 N.J. 133, 145 A.2d 313 (1938).

The requirement thut the statement b disclosed prior to
trial, ¥alhier than waiting until tho trial, ulso contributes
to cfliciency of administintion. Tt is during tho pretrinl
stazo that tho defendant vsually decides whother to plend
guilty. Sco Uniled States v. Projunsky, supra. Tho pretrial
stago is also the timo during which many objections to tho
admissibility of types of evideneo ought to bo made. Pretrial
i ) disclosure ought, therefors, to contribute both to an infonned
puilty plen practise and to o pretrial resolution of admissi-
biliiy questions. Sec ABA, Standards Relating to Discovery
and Lrocedure Beforo Trinl § 1.2 and Commentary pp. 40-43

{(Approved Draft, 1970).

The American Bar Assoclation Standards
mandate the prosccutor to make the required
disclosure even though not requested to do
so by the defendant. The proposed draft
requires the defendant to request discovery,
although obvious.y the attorney for the
government may disclose without waiting
for a request, and there are situations in
which due process will require the prosecution,

on its own, to disclose evidenco “helpful” to ‘ho defenso.
Prady v. Maryland, 373 U.8. 83 (1963); Giles v. Maryland,
386 U.S. 66 (1967).

The requirement in subdivision (a) (1) (A) is that
tho government produce “stalements” without further
discussion of what “statement” includes. Fhero has beon
some recent confroversy over what “statements’ aro subject
to discovery under tho current rule. Ses Discovery in
Criminal Cases, 44 1. R.D. 481 (1968); C. Wrighl, Federal
Practice and Pracedure: Criminal § 253, pp. 505-506 (1909, Supp.1971) .
Tho kinds of “stufements” which hnvo been hels o bo
within tho rulo include *substuntinlly verbatim and cone
tempoinneous statements, United States v, Flife, 43 1101,
23 (SDLN.Y. 1067;; statements which yeproduco the
defendant’s “exact words,” United Stales v. Armantrow!,
218 I, bupp. W=7 (SD.NYL 1968); o memoerandum which
wans nol verbatien but inciuded the substance of tha de-
fendant’s te-tmvmy, United States v. Scharf, 267 1. Supp.
19 (S.ILNYL 1067); sumaries of tho defendant's sinte-
wents, Uaited Stotes v. Morrison, 43 R, b6 (N0,
1667); end slatenaents discaversd by mennt of elechonie
surveillanee, United States v, Black, 282 1% Supp, 35 (L.D.C.

f
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Voet conrtan Uaedted States v Jounelly, 216 19, Supp.
ST NDL B 1907), dedlured (st Mstulements” uy
old ruls 16 14 not restricted {o tho "mub-
Srovedmdim aecitn]l of an oorpd stulement” or to
S condach arve n Vredital of pasl eenrrences B
T donehs At fefines “sinlemente? ol governmen{ (18 U,S,C, §3500,}
™, u-vmd»h\ for purpeacs of crow-exmninalion s
wenen statement” signed or otherwise spproved by o
{45 Yastenographie, inechaniend, cectrical, or othnr
Cgeer actraneeniption thereof, which is n substantinlly
»ctacseeitsl of an ol statement nnde by said witnesy
oot el the aovernment and recorded contempora-
yowatl thoseaking of such orsl statement” 18 US.C.
S5 (o) The dangunge of the Jencks Act has most often
A ri',iricli\*s definition of “stulements,” confining
aent” ta he defandnul's Yown words,” Sce anks v,
o INates, 388 124 171 (10th Cir, 196S), and Augenblick
v U ad Stetes, 577 120 556 (Ct. CL 1967). : ‘
Weo Awmcaen Bur Associntion’s Standards Relaling to
o oveey wnd Preceduve Defors Trial

(hroveed Drafe, 1970) do not

vroddie fstatemnents” heennso of a dis‘ngrrcmcnb

o edasof the commitico 1s to what the definition

: oo UTne mmjority rejeeted thio restrictive definition
T wat contsisea o the Jencks Act, 18 US.C
©on the view that tho defendnst ought to Lo ablo
- siiiemat i whatever forn it mny have been
coers a5 o tho defendent and to discourago tho
onTe it avists, of destroying original notes, after

e g thenate xecmnlary transenptions, in order to
. < w0 cevnmibation hased upon tho originnl notes.
oL T {,u ted Stales, 373 U.S, 487 (1963), Tho
. D seroiw rezhictive definition of “stalements” in

£

S v st the wse of other tmn “verbatim® stalements
St wanesqes e unfalr cross-examination. Seo

S As anation's SInndmdq LRelaling to Discovery
. e Delvie Tunl pp. 61-64

Sovad drafe, x970> . The draft of
o ;, (A) Jeaves the matter of the incaning of the
ceed e bihes Jeit for development on o cnwb_s-

) G 0A YL predides for mandatory dis-

i Sy uf Why mn\ slafoment mndo by defendant Yo a & L0V~ .
©oooa wineh tho nlworney for the governwment
AU cnneieas Tho rersons for permitiing the
L n s e ver Bis o own slatemicnts sean obviously
Cootear otnee of sny oral atalement which the
. CUoanttes Loowso i ovidenco at the trinl. Sco

D Assediation Standards Relating to Discovory

o P
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and Procedure Before Trial §2.1 (a)(ii)
(Approved Draflt, 1970). Certainly
disclosure will facilitate the raising of
objections to admissibility prior to triel.
There have been several conflicting
decinions under tho current 1ules a8 to whother tho govern.
ment mnst disclose the sulstnnce of oral alatements of the
defendnot which 3 hag in its possession, Cf. United States v,
Baker, 262 1% Supp. 657 (D.D.C. 1966); United Stutes v,
Curry, 2718 F. Supp. 508 (IN.D. 1L, 1967); United Stutes v.
Aforrisen, 43 F.R.D. 516 (N.D. 1. 1967); United States v,
Pead, 43 VR.D. 520 (N.D. 1L 1067); United Stales v,
Armanirout, 278 1, Supp. 517 (S.D.N.Y. 1968); and United
States v. Ilife, 43 T.R.D. 23 (S.D.N.Y. 10067). "Thero is,
however, considerable snppart for the policy of disclosing the
substanca of tho defendant's oral statement. Muny courts
havo indicated that this is n “better practice” than denying
such disclosure, J£.g., Uniled Stales v. Curry, supra; Lovz v.
United Stules, 389 I.2d 911 (9th Cir. 1968); mnd Umtcd
States . ];aLcr, supra.

Subdivision (1)(1)(A)n 50 provldcs for mnndntnry dis-
closuro of any “'recorded testimmony” which defendant gives

before a grand jurv if the testimony
"relactes to the ofilense charged.”" The
present rule is discretionary and is
applicablo only to thuse of defendant’s stnlements which nro
“relevant.”

The Linditions]l rationale Lehind grand jury scerccy—
protection of witnesses—does not apply when the ncensed
seeks discovery of his own testimony. Cl. Dennis v. Uniled
Statcs, 381 U.S. 855 (1966); and Allen - United Stales, 390
I 2d 476 (D.C. Cir. 196S). In interprevg the rule many
judges have granted defendant discovery v ithout a showing
of need or relovance. United States v. Gl 1, 259 F. Supp.
282 (SJLNYLI066); Dndded “vtes vo Lo ¢ rro, 43 TLRLD.
395 (S.DN.Y. 1067); and L wd States v Uniated Conerete
D'ipe Corp., 41 F.R1D). 538 (N.D. Tex. 1966;.

Making disclosure mnndatory without a showing of /
relevance conformas lo the recommendalion of the Amu.num

Bar Acodation Standurds Relafing te Discovery and Proce-

dure Before Trial § 2.1 (0)(1) nond Commentary pp. 64-60
(Approved Draft, 1970), Also sce Note,
Discovery by a Criminal Defendant of His

Own Grand-Jury Testimony, 68 Columbia L.

Rev., 311 (1968).

In a situattion involving a corporate
defendant, statements made by present and
former officers and employeces relating to
their employment have been held discoverable

436




rale 10 aen

as statements of the defendant. United
States v, llughes, 413 F.2d 1244 (5th Cir.
1969). The Tulc makes clear that such
statoments ave discoverable 1f the officer
or cmployece was "able legally to bind the
defendant in respect to the activities
inwvolved in the charges, "

Subdivision (a)(1l) (B) allows discovery
of the defendant's prior criminal record.
A defendant may be uncertain of the precise
nature of his prior record and it scems
therefore in the interest of efficient and
fair administration to make it possible to
resolve prior to trial any disputes as to
the co sectness of the relevant criminal
record of the defendant.

Subdivision (a)(1) (C) gives a right of
discovery of certain tangible objects
under the specificd circumstances. Courts
have construed the old rule as making
disclosure discretionary with the judge.
Ci. United Stutes vo Kaminsky, 235 F. Supp. 365 (S.D.N.Y.
1G507); Gerdnson v, United States, 358 T, 2d 761 (Gh Cir.
1966), cerl. demied, 383 U.S. §23 (1966); and Unifed Stales v.
Tanner, 279 F. Supp. 457 (N.D. 11l 1967). Tho old -
ralo reguires a0 “showing of muterinlity to the preparation
of Lis defense ood that the reguest is raasonabla” The
new rule reguires disclosuio if any one of thrro
situnhions ext £~ {(n) the defendnnl shows that disclosure
of the dorumuand or tngible object is materinl to the defenso,

() the governnent mtends (o wse the document or tangiblo
abyect nd the binl, or (¢) tho document or tangible object
wrs obistied liom or belongs to the defendant.

Disclosure of documents and tangibla objrets which are
“inrerind” to the preprrets w of Jhe defenso may be required
vister the rule of Jhady v Mardond, 373 US. 83 (1963),
withon! sn additionad showing that (L reguest s “renson-
?oin Jirady the ot Tiehl that “due process requires
Ut prosecution discosa evidenes favoruls to the
recr-ed ATtz the Advisery Committes decided not
to o enGaldy ihe Bredy role) thn aonuuement thal the govern-
ey Lo ese decuments and tangablo objects “fmnierinl
to tha oroparntien of i defense’ under cores the bnportance
of di-Gosero of evdence favorable to Uio defendant.

Liranr e aule to sitaations in which tho defendant
can <how that tho ovndenco is material neams unwise, 14
ey boabdhanit for s doordant (o mwke this nhowing if ho

Joew not haow st the ovidoneo s Por this ronson sub-

nhiiee
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division (a)(1) (¢) also contains language -3

" ’ . . R
to compel disclosure if the government i
intends to usec the property as cvidence at f9

the trial or if the property was obtained P

from or belongs to the defendant. Sce

ABA Standards Relating to Discovery and

Procedurce Befove Trial §2.1 (a)(v) and

Commentaxy pp. 68-69 (Approved Draft, 1970C). §

This is probably the result under old rule 2
16 since the fact that the government ]
intends to use the_

“physical evidenco at the trinl is probably sulliciont prool of ]
materiality.” C. Wright, Federal Practico and Trocedure: i
Criminal § 254 especially ». 70 at p. 513 (1969, Supp,1971). But it seems
de iruble to rinke this explicit in the rule itself. P

Requiring disclosuro of documcents and tangible obj-els ‘
which “wore obtrined from or belong to the defendant”
probnbly is also making explicit in the rule what would
otherwiso Lo the interpretalion of “matoriality.” Seo C.
Wrizght, Federal Practico and Procedure: Criminal §254
ot p. 510 especinlly 0. 68 (1969, Supp.1871).

o

Subdivision (a)(1)(C) is also amended
to add the word "photog.aphs" to the
objccts previously listed, See ABA
Standards Reclating to Discovery and Procedure
Before Trial §2.1 (a)(v) (Approved Draft,
1970).

Subdivision (a) (1){P) makes disclosure
of the reports of examinations and tests
mandatory. This is the recommendation of
the ABA Sta-dards Relating to Discovery and
Procedure Bofore Trial §2.1 (a)(iv) and
Commentary pp. 66-68 (Approved Drafiy 1970).
The obligation of disclosure applies only to
scientific {ests or experiments “mado in conneetion with the
particular ensel” S linuted, mandbitory disclosure seems
pastified Do oamsa: (1) 1L iy difficult (o tesl oxpert estimony
at (rinl without advenes natico and preparation; (2) it 9
not hikely thut such ovidenco will beo distorted or misused if
disclosed ptior Lo trinl; nnd (3) o tho extont that a test may
bo [uvarahils to tho defonsa, ity disclosure is mandatod undor
the rule of Iy udy v. Muryland, supra.

438 .



1o

acun

Subdivision (a)(l)(i) is new. It
provides for discovery of the names of
witnesses to be called by the government

and of tha prior eriminal record of thoso wilnesses. Many
states liave stalutes or rules which require that the neewsed
Lo notifiod prior o {rinl of the witnasses to bo ealled npainst
him. See, ¢.g., Aloskn R. Crin, Proc. 7 (c); Ariz. R, Crim,
Proc. 153 (1066); Avk. Stat. Ann. §43: 1001 (1947); Cal,
Ten. Codo §995 (1) (West 1957); Colo. Nov. Stat. Anm.
§8§ 39-3-6, 39-4-2 {1963); Fin. Stat. Ann. §906.29 (1944);
Idalio Coda Aun. §19-1404 (1948); IIl. Rev. Stat. ch. 38,
§114-9 (3970, Ind. Aun, Stat. §9-903 (1956); Iown Cedo
Amn. § 772.5 (1950); Kan. . Stat. Ann. § 62-931 {1004);

Ky. R. Crim. Proc. 6.08 (1962); Mich. Stat, Ann. §28.980
(Supp. 197 1; Minn. Stat. Ann, §628.08 (1917); Mo. Ann,
Stat. §545.070 (1953); Mont. Rev. Codes Ann, § 95-1503
(Supp. 1969); Neb. Rev. Stat. § 20-1602 (1664); Nov. Rov,
Stat. § 173.015 (1967); Okla. Stat. tit. 22, § 364 (1951); Ore.
Rov. Stat. §132.550 (B39); Tenn, Codo Ann. §40-1708
(1955); Utuh Code Ann. § 77-20-3 (1953). For cxamples of
tho ways in which these requirements aro implemented, see
State v. Afitekell, 181 Kan. 193, 310 P.2d 1063 (1957);
State v. Parr, 120 Mont, 175, 283 P.2d 1086 (1055); Phillips -
v. State, 157 Nab. 419, 50 N.W.2d 598 (1053).

Witnesses” prior stafements must be made available to
dofenso counsel after the wilness testifies on direct exami-
nalion for pos-ible impeachwont purpescs during irial;
18 U.L.C. § 3500.

The American Bar Ascccintion’s Standnrds Relnting to
Discovory and Procedure Befors Trinl § 2.1 (o) ()

{Approved Draft, 1970) require disclosure
of both the names and the statements of
proseccution witnesscs, Subdivision (a)(l) (E)
requires only disclosure, prior to trial,
of names, addressecs, and prior criminal
record., It does not require disclosure of
the witnesses' statements although the rule
does not preclude the parties from agreeing
to disclose statements prior to trial, This
is done, for example, in courts using the
so-called "omnibus hearing.,”

Disclosure of tho prior ciimunn] reeord of witnesses places
the defense in tho smno position as thoe govermuont, which
norminlly hos knowledze of the defendant’s rocord and the
record of anticipatod defease witnesses. In addition, the deo-
fendant often lacks means of procuring this infermation op
his own. Sce Amoricun Bar Associntion Standards Relnting
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to Discovery and Procedure Before Trial
§2.1 (a)(vi) (Approved Draft, 1970).

A principal argument against disclosure
of the identity of witnesses prior to trial
has been the dangey to the witness, his
being subjected either to physical harm
or to threats designed to make the witness
unavailable or to influence him to change
his testimony. Discovery in Criminal cases,
44 ¥ .R.D. 481, 499-500 (1968); Ratnoff,

The New Criminal Deposition Statute in Ohio~-=
Help or Hindrance to Justice?, 19 Case
Western Reserve L. Rev. 279, 284 (1968).

See, ¢.p., United States v. Estep, 151

F. Supp. 668, 672-673 (N.D.Tex. 1957):

Niuety per cent of the convictions had in the trial court for sale
and dissemination of narcolie drugs nre inked to the work and the
cvidence obtnined by ao informer. I that suformer is not Lo bave hia
Ife protected there won’t be mauy inforicra hieren{ter,
Seo also the dissenling opinion of Mr, Justico Clerk in
Roviare v. United Stutes, 353 U.S. 53, 66-67 (1937). Threats
of market retnlintion ngainst witnesses in eriminal anlitrust
enses aro another Wustration, Bergen Drug Co. v, Parlke,
Dacis o Company, 307 1024 725 (3d Cir. 1962); und [ffouse
of Meterials, Inc. v. Simplicity Pattern Co., 298 1.2d 867
(2d Cir. 1962). The govermment has two
alternatives when it believes disclosure
will crcate an undue risk of harm to the
witness: It can ask for a protective order
under subdivision (d)(1). Sce ABA Standards
Relating to Discovery and Procedure Before .
Trial §2.5 (b) (Approved Draft, 1970).
It can also move the court to
nllow tho perpetuntion of a particulnr witness’s testimony
for uww ab trinl if the withess is unavailable or later changes
his {eslimeny. The purpose of tho Iatler alternative is Lo
mako prefrial disclosure possiblo and at the some tino to
minimizo nhy inducement to use improper monns lo forco
the witne .= cither to net show up or to chango hda tostimony
boloro u jury. See rule 15,
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10

Sulidivision {(#3/2) v substantinlly unchanged, It Jimits the
discovery othernise wllowed by providing that the govern-
ment need not diselose “reports, memoranda, or othor in-
termal goveriument docuwinents made by the attorney for the
government or gther government agents in connection with the
investigntion or prosecution of tho ease™ or “statements imade
by povernment wilnesses or prospeclive government wit-
nesses (o agents of the government.” The only proposed
chunge is that the *reports, memornnda, or other internal
government documents made by the altorney for the govern-
ment’” aro included to mako clear that tho work product of
the government attorney is protected,.
See C. Wright, Federal Practice and Procedure:
Criminal §2534 n.92 (1969, Supp. 1971);
Inited States v. Rothman, 179 F. Supp. 935
(W.D.Pa. 1959); Note, 'Work Product" in
Criminal Discovery, 1966 Wash.U. L.Q. 321;
American Bar Association, Standards Relating
to Discovery and Procedure Befove Trial
§2.6 (a) (Approved Draft, 1970); cf. Hickman
v. Taylor, 329 U.S. 495 (1947). Brady v,
Maryland, 373 U.S. 83 (1963), requires the
disclosure of evidence favorable to the
defendant., This is, of course, not changed
by this rule.

Subdivision (a)(3) is included to make
clear that recorded proceedings of a grand
jury are explicitly dealt with in rule 6 and
subdivision {(a)(1)(a) of rule 16 and thus are
not covered by other provisions such as
subdivision (a)(1l)(C) which deals generally
with discovery of documents in the possession,
custody, or control of the government.

Sulidivision (a)(4: 1> deszned o nsure that the govern-
ment wal not be poanhzed il it mukes & full disclosure of all
puteniig witnesses wnd then decides not to call one or more
ol e wituesses Listcd. This 1w not, however, intended to
ubroguic the defendant’s nght 1o comment genernlly upon
the government's fmlure Lo eall witnesses in an appropriate

case,
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rule 16 acn 1}

Subdivision (b} deals wiih the govern-
ment's right to discovery of defensc evi-
dence or, put in other terms, with the g
extent to which a defendant is required -
to disclosc its evidence to the prosccution
prior to trial. Subdivision (b) replaces
old subdivision {(c¢),

7
4
%
o
,?i‘
L
s
%
M
1
Zye
2

subdivision (b) enlarges the right of governinent Lo
discovery in several ways: (1) it gives tho government the
right to discavery of lists of delense withesses as well as
physieal evidenes and the vesults of examinetions and tests;
{2) it requires disclosuro if the defendunt has the evidenco
under his control and intends to use it at trial, without the
additionnl burden, required by the old  rule, of hiaving to
show, in behalf of the government, that the evidence is
materinl rnd the request reasonable; and {3) it gives the
govermnent the right to discovery without condilioning that
right upon the existence of a prior request for discovery by
the defendant.
Although the government normnlly hus resources ndequate
to sccure much of the evidence for trial,there are situations
in which pretrinl disclosure of evidence o the government is
in the interest of effectivo and fuir crininal justico adminis-
tration. For example, tho experimnental “omnibus hearing”
procedure (sco discussion in Advisory Committeo Noto to
rule 12) is based upon an assumption that the defendant, as
well as the government, will be willing to disclose evidence
prior to trial.
Having reached the conclusion that it is desirable to
require broader disclosure by the defendant under cerlain
circumstunces, the Advisory Comnmittee has taken the view
that it is preferable to give the right of discovery to the
govermnent independently of w prior request for discovery
by the defendent. This is che recommendation of the Ameri-
can Bar Assoeintion Stundards Relating to Discovery and .
Procedure Before Trinl, Commentary, pp. 43-46 (Approved Dratt, 1970).
It is sometinies nsserted that making the government's right
of discovery conditionzl will wimmize the risk that govern-
ment discovery will bo viewed as an infringement of the
defendant’s constitutivnal nights. Sce  discussion -in C.
Wright, Federsl Pructice and Proccdure: Criminal § 256 (1969,
Supp.1971); Moore, Criminal Discovery, 19 Hastings L.J. 865
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(1968); Wilder, Prosecution. Discovery and the Privilege
Agninst Sell-Incrimination, 6 Am. Cr. L.Q. 3 (1967). There
arc nssertions that prosceution discovery, oven if conditioned
upon the defendnnt’s being grunted discovery, is a violation
of Lho privilege. Seo statements of Mr. Justice Black and Mr.
Justico Douglas, 33 ¥.R.D. 69, 272, 277-278 (1966); C.
Wright, Federal Practics nud Procedure: Criminal § 256

Supp.l1971) . Scveral states requiro defenso disclosure of an in-

tended defense of alibi and, 1 somo cases, a list of witnesses
in support of an alibi defense, without making the require-
ment conditional upon prier discovery being given to the
dofense. £.g., Ariz. R. Crim. . 192 (B) (1956); Ind. Ann.
Stat. § 9-1631-33 (1956); Mich. Comp. Laws Ann. §§ 768.20,

(1969,

76821 (1968); N.Y. CPL §250.20 (McKinney 1971); and

Ohio Rav. Codoe Aun. §2045.58 (1954). State courls have
refused to hold these statutes violutive of the privilege
aguimst self-incrimination. Seo State v. Thayer, 124 Ohio St. 1,
176 N.E. 656 (1931), and People v. Rokice, 260 App. Div.
452, 23 N.Y.S. 2d 607, ofT’d, 289 N.Y. 306,45 N.1%. 24 812
(1942), See also rule 12.1 and Advisory
Committee Note therctc.

Somec state courts have held that a defendant may be
rogquired to disclose, in advanco of trinl, evidence which he
intends Lo use on his own behalf at trial without violating the
privilezo aguinst self-inerimination. Seo Jones v. Superior
Court of Nevada County, 58 Cul. 2d 56, 22 Cal. Rptr. 879, 372

.24 919 (1962); People v. Lopez, 60 Cal. 2d 223, 32 Cal.

Rptr. 424, 384 P. 2d 16 (1963); Conunent, Tho Sell-Inerim-
inution Privilege: Barrier to Criminal Discavery?, 51 Calif.
L. Rev. 135 (1963); Nole, 76 1iarv. I.. Rev. 838 (1963).
Thio court in Jones v. Superior Court of Nerada County,
supre, suggests that if mandatory disclosuro applies only Lo
those iteins which the acensed intends to introduce in
evidence at trial, neither the incriminatory nor tho in-
voluntary aspects of the privilegoe against sell-incrinuination
aro prescnt.

On balanea tho Advisery Comumittes is of tho viow that an
independent right of discovery for both the defondant and the
government is hlely to certributo to both effective and fair
adniinistration. Sco Louiseli, Criminal Discovery and Self-
Incriminatic~: Roger Traynor Confronts the Dilemma, 53
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Cnlif. T, Rov. 82 (1965), for nn analysis of the difficulty of
weiphing tho valuo of broad discovery agninst the value
which inheres in nob requiring the defendont o disclose
any thing which might work fo his disndvaningo.
Subdivicion (Y1) provides that the court shall order
prohinl disclosmo of any documonta and tungiblo objects
which tho dofendant has in lis poswcession, custody, or
control and which he intends (o introduce in ovidenco at tho
trinl.
Subdividon OY(1(B Ypwovides that the court must grant
tho government discovary of tho rosulls of physical or
montnl axnminntions and scienfific {esta or cxperiments if
(a) they wers mado in conneclion with a particular cnso;
(b) the dofendant has them undor his control; and (e) ho
intends te offor them in ovidonco nt tho trinl or which were
.prepared by o dofonse witnoss and the results or xoports
relate to the witness's testimony., In
cases where both proscecution and defense
have employcd experts to conduct tests
such as paychictric examinalions, it scoms as important for
the government to bo able {o study the results rerched by
defenso experts which are to Lo called by the defendant as
it does for thie defendant to study those of government
experts. See Schultz, Criminol Discovery by the Irosecution:
Frontior Developments and Some DProposals for the Future,
22 N.Y.U. Intra. 1. Rov. 268 (1967); Aincrican Bar Associa-
tion, Standards Relating to Discovery and Procedurs Beforo

Trial §3.2 (Supp., Approved Draft, 1970).

Subdivision (N{IYC) provides for discovery of o list of
wilsiesses the defendant intends to call at trinl upon molion
of the government. Situte cases havo indicaled that dis-
closuro of o list of defonse withesses does not violala tho
defendunt’s privilemze npinst sell-inerimination. Seo Jones v.
Supesier Court of Necada Counly, supra, and People v. Lopez,

~ supra. The defendant has the same option

as does the government if it is believed
that disclosure of the identity of a witness
may subject that witness to harm or a
threat of harm. The defendant can ask for
a protective order under subdivision (d)(1)
or can take a deposition in accordance with
the terms of rule 15,

Subdivision (b)(2) is unchanged, appearing
as the last sentence of subdivision (¢) of
old rule 16,

Suluiividion (bY{3) provides that the defendant’s failare
to Jutroducn evidonco or enll witnesses shall not bo ad-
mi-ibio Snevidence agrnst hime In atates which require
protral disclosure of witnessos’ idontity, the prosscution is

m‘ - 444 = R T
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not allowed to commont upon the defondant's failure to call

o listed witness. Seo O'Connor v, State, 31 Wis. 24 684, .
143 N.W. 2d 489 (19G6); People v. Mancini, 6 N.Y. 2d 853,
160 N.E. 2d 81 (1859); and State v. Cocco, 73 Ohio App. 182,
55 N.I. 2d 430 (1043). This is not, however,
intended to abrogate the government's
right to comment generally upon the
defendant's failure to call witnesses

in an appropriate case, other than the
defendant's failure to testify.

Subdivision (¢) is a restatement of
part of old rule 16 (g).

Subdivision (d) (1) deals with the
protective order. Although the rule
does not attempt to indicate when a
protective order should be entered,
it is obvious that one would be appro-
priate where there is reason to believe
that a witness would be subject to
physical or economic harm if his iden~
tity 1is revealed. See Will v, United
States, 389 U.S. 90 (1967). The

languago “by the judgo alone” is not meant to be incon-
sistent with Alderman v. United States, 394 U.8. 165 (1969).
In Alderman tho court points out that there may bo eppro-
priats occasions for tho trial judge to decido questions
relating to pretrinl disclosure. Sco Alderman v. United States,
394 U.S. at 182 n.14.

Subdivision (d)(2) is a restatement
of part of old rule 16 (g) and (d),.

Old subdivision (f) of rule 16 dealing
with time of motions is dropped because rule
12(¢) provides the judge with authority to
set the time for the making of pretrial
motions including requests for discovery,
Rule 12 also prescribes the consequences
which follow from a failure to make a
pretrial motion at the time fixed by the
court. See rule 12(f),
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Appendix B, page 3
V!)
Amendments intended to conform the rules
to the Federal Magistrates Act, 18 U,S.C. § 3103a,

the decision in Warden v. Hayden, 387 U.S. 294 (1967)
and other Supreme Court decisions

Rule 41. Search and Seizure

Vi.
Other amendments

Rule 4. Arrest Warraant or Summons Upon Complaint
(a) Issuance of a Summons
(b) Issuance ol an Arrest Warrant
{c) Probable Cause
{dy Form
{e)
Rule 9. Warrant or Summons Upon Indic Lottt o Tuloomal o

{a) Issuance
Rule 11. Pleas

Rule 12. Pleadings and Motions Belovre Trial:
Detenses and Objections

Rule 12,1, Notice o! Aliol

Rule 12.2, Notice of Insanitv
Rule 15 Depositions

Rule 16. Discovery and Inspeution

Rule 17. Subpoena
* kK
(1)
E

(2) Place

Rule 20 Transfer from the District tor Plea .ind
Sentence
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_ MIKUYES OF 'l‘h‘. MEERPIRG O THRE T
E ADVISORY CORMUTTEN O THE FEDERAL
' CRIMINAYL RULES HRLD AT THE '
LAFAYETTE BUIIDING, ROOM 638,

3 WASHINGTON, D.C., ON FRIDAY, -
< : JANUARY 14 AND SA'PURDAY, JANUBRY -

15, 1972

" Hon. J. Edward Lumbard, Chalrman
P Joseph A. Ball, Esq.

: Hon. R. Ammi Cutter

Robert S. Erdahl, Esq.

William E. Foley, FEsqg.

Hon. Gerhzxd A. Gesell

o Hon. Walter 5. Hoffman

Harold D. Koffsky, Esq.

Hon. Albexrt B. Maris

e Hon. Leland C. Nielsen

- ' Professor Frank R. Remington, Reporter
Hon. Roger RobLD

, Barnzbas F. Scars, Esq.
N Hon. Russell RE. Smith
o Professor James Vorenberg (absent Saturday)
Hon. William H. Webster

Hon. Joseph Weintraub ,

Franklin D. Kramer, Secretary

ABSENT: -~

Hon. Frank M. Johnson, Jr.
Hon. Wade H. McCree, Jr.
Henxry E. Peterson, Esg.
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Rule 6 was then approved. -
i
ule 9 wag approved.
Rule 12 was approved with the caveat that the Note -
make clear that decision by the trial judge on grand jury
molions may be deferred until) after the trial.
Rule 16. In Rule 16(a)(l)(v), the need to define;f %

"uwnavailable" arose. It was agreed that the definition -
should be consistent with the definitions used in Rule .-

15 and in the proposed Rules of Evidence. Determinéti@h,

of the precise place to put the definition was deferred
until it wacs éecided whether Rule 15 would be accepted;
The question was railsed whether Rule 16 providca-;

for the maximum amount of discovery allowable or merely

.

prescribed a minimum. For instance, could a griél.iuag'

order the government attorney to turn over ﬁhe‘gragdfidr
minutes to the defendant? It was unanimously agréééifha

Rule 16 provided only a minimun, i.e., what the déﬁéﬁé‘);

to restrict the triélljuage’s power to order broader
discovery in appropriate cases. It was agreed that the -
Note should reflect this sentiment and in particular that

16{a) (3) wes not intended to restrict the trial Jjudge

>

rand jury minmics in o

dicescoiinmg Lo e diselosure of

¢
$
w
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Rule 16 (b) (1) (ii) and (iii) were aménded to read.
"shall® in placa of "may."

Rule 16(a) (4) was amended to read "shall" instead .

of "may." In response to Judge Robb's question, itbwas:
pointed out that the protective order provision, 16(6),wa$

available, in appronriate cases, to restrict discovery...’

-~

s

cases in which protective orders might be appropriate. .

Mr. Erdahl raised the guestion whether 16(d)(2)?éﬁ6

16 (d) (3) ought to be transposed. The necessity of

authorizes the court to make "other order{s] as it'dééﬁé

just." It was agreed that 16(d) (2) should be deletédfa

T g

added as a clavse to.16(d) (3). B

The title of Rule 16(a) (2) was changed

;ﬁ Not Subject to Disclosure.”
Rule 16 was then approved. ) -

Rule 17 was approved.

Rule 20 was approved.

- Rule 29.1 was approved after the words "be permiitea:



‘ MINUTES OF MEETING OF THE ADVISORY
' COMMITTEE ON THE FEDERAL CRIMINAL'
RULES HELD AT THE LAFAYETTE BUILDING,.
-' ROOM 442, WASHINGTON, D.C., ON ‘
FRIDAY, SEPTEMBER 24 AND SATURDAY,
. SEPTEMBER 25, 1971.

PRESENT:

g Hon. J. Edward Lumbard, Chairman
' Joseph A. Ball, Esq.
Robert S. Erdahl, Esq.
Hon. Gerhard A. Gesell
/ Hon. Walter E. Hoffman
. Harold Koffsky, Esq.
i Hon. Wade H. McCree, Jr.
: Hon. Leland C. Nielsen
Hon. Russell E. Smith
Professor James Vorenberg
Hon. William H. Webster
Hon. Joseph Weintraub
Will wilson, Esq.
Professor Frank J. Remington, Reporter

ydqg ALRBRT B8, M p-rer <

Absent:

Hon. Frank M. Johnson, Jr.
Hon. Roger Robb

' Hon. Walter V. Schaefer

5 Barnabas F. Sears, Esq.

}, Chief Justice varren Burger made some introductory

remarks and the committee then began consideration of the

proposed Rules amendments.
Rule 45

Rule 45 has to do with the prompt disposition of
criminal cases. Professor Remington said that the great

majority of comments favored some rule, though the

responses were egually divided between a flexible or

- 450




Rule 16

i All members of the committee felt that the govern-
ment as well as the defendant should have independent
discovery rights. The question whether“independent

government discovery violated a defendant's rights was

raised but it was unanimously agreed that Rule 16 would

not violate a defendant's Fourth and Fifth Amendments
rights. Thus the alternative draft of Rule 16 was
rejected.

The committee felt that defendant discovery under
Rule l16(a) should proceed on request rather than under
court order. Accordingly the language of the rule was
changed in Rule 16(a) (i), (iii), (iv) and (v) to read, "Upon
request of a defendant, the government shall permit tﬁe
defendant to ..." This is in contrast to'16(a)(vi) where
discretion was left with the court. It was decided that
while the content of lines 77-82 ought to be maintained
in the ;otes, this sentence could be dropped from the

text as the protective order provision, Rule 16(d4) (1),

was adequate.

A further change in 1l6(a) (1) at line 20, after
“person“ insert “then."

The committee unanimously approved Rule 1l6(a) (1) and

(2).
10
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Action on 16(a) (3) was postponed until the January
meeting ,

16 (a) (4) was approved, with the following changes.
In lne 114 "subdivision (a) (i) (vi) of" was deleted and in
line 116 "commented upon" was replaced by "grounds for
comment upon failure to call a witness."

[The Friday meeting adjourned at 6:00 P.M.
and resumed Saturday morning at 9:00 A.M.]

Professor Blakey, counsel to the Senate Committee
on the Judiciary, was present by invitation to discuss
the rules regarding criminal forfeiture.

Criminal FPorfeiture

Criminal Forfeiture affects Rules 7(c) (3), 31, 32
and 54.

Professor Blakey explained criminal forfeiture as
allowing the government to recover all property in which
a defendant had acquired a possessory interest as a
fruit of his criminal activities. in contrast, civil
forfeiture involves all property used illegally as a means
of implementation of the crime. In a criminal forfeiture
case, the issues before the jury would be ownership and X

the relationship to illegal activity. Usually the illegal

activity will be proved in the case in chief and the

government will then only have to prove ownership. A
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A verdict binds only the defendant and the government.
It was agreed to amend Rule 32, Note, to indicate that
the authority of seizure is limited to the government's
interest. |

Rules 7(¢) {3), 31, 32 and 54 were unanimously
approved.

The committee then resumed its consideration of the
Rule proposals of January, 1970.
Rule 16

Rule 16 (b) was rediscussed and all were in agreement
that an independent right of discovery was preferable. “u
The Reporter was designated to make the necessary |
editorial changes to provide for discovery upon request
of the government.

Rule 16(b) (iii), line 152 *“shall” was changed to
"may"” to give the court discretion.

Rule 16(b) (2) was to be revised éy the Reporter to
agree with the revision of Rule 16{a) (4).

Rule 16(d) (1), line 196, “may" was changed to “shall.,” y
Rule 17 |

Rule 17 was unanimously approved.
Rule 20

Rule 20 was unanimously approved.

12
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MINIFPES OF THE JANUARY 6-8, 1969 MEETING OF THE
ADVESORY COMMLUTTEE ON CRIMINAL RULES

The clevenlh meeting of the Advisory Committcece on
Criminal Rules convened in the Conference Room of the
Administrative Offices of the United States Courts,

725 Madison Place, N,W,, VWashington, D.C. on . January 6,
1969 at 10:00 a.m. and adjourned at 2:00 p.m. on

January 8, 1969, The [ollowing members of the

Committce were present during all of part of the sessions;

John C. Pickett, Chairman

Joseph A. Ball

Edward L. Barrett, Jr.

George R. Blue

George C. Edwards (absent on Wednesday)
Walter E. Hoffman (absent on Wednesday)
Frank M. Johnson, Jr. (New Member)
Robert W. Meserve (absent on Wednesday)
Maynard Pirsig

Fred M. Vinson, Jr. (absent on Wednesday)
Alfonso J. Zirpoli

Frank J. Remington, Reporter

Mr, Sears was working on a trial and was unable to
attend. Others attending all or part of the sessions were
Honorable Albert B, Maris, Chairman of the standing
Committee on Rules of Practice and Procedure; Harold K.
Koffsky, Chief of Legislation and Special Projects Section,
Criminal Division, Department of Justice; Mr. William E,
Foley, Secretary, Advisory Committees on Rules of Practice
and Procedure; Mr. Carl H. Imlay, General Counsel,
Administrative Qifices of the United States Courts.

Judge Pickett called the meeting to order and
welcomed the members and guests. In particular, he
welcomed Judge Frank M. Johnson, Jr. as a new member,

Professor Remington stated there were three

objectives of the meeting: the first and most important,
whether the committee felt some rules should be circulated,
in particular, Rules 4, 5, 12, 16, 41 and 45; the second,
whether the new terminology necessitated by the Federal
Magistrates Act should be used throughout the rules; and
the third, whether interim rules for the trials of minor
offenses should be adopted.
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" subdivision (c) Motion Date. He felt the second and third

RULE 12

Tine reporter explained the changes which were made
to Rule 12 pursuant to suggestions made at the September-
October 1968 meeting. Onc important change is to limit
Rule 12 (as it requires the government to give notice)
to situations in which the defendant would have a right
to discovery under Rule 16.

Judge Hoffman moved the approval of Rule 12 as drafted.
He amended his motion after further consideration of

sentences were unnecessary. He then moved the adoption of
Rule 12 with the deletion of the second and third sentences
of subdivision (c). Before a formal vote was taken, Judge
Johnson questioned the language of subdivision (g) Records,
Judge Edwards agreed and suggested placing a semicolon
after "hearing”, and "shall be" preceding "made", and
adding "under (b)(3) and (b)(5)" at the end of the
subdivision, He wanted the subsection limited to its
title Records. It was suggested by the reporter that the
subsection read: "A verbatim record shall be made of all
proceedings at the hearing including such findings of fact
and conclusions of law as are made orally." Dean Barrett
moved approval of the reporter's suggestion, The motion
carried., It was then suggested the subdivision be
rewritten as: '"A verbatim record shall be made of all
proceedings at the hearing; and, where factual issues are
involved in determining a motion, the court shall state
the essential findings." The subsection was preferred by
the members., The motion to delete the last two sentences
of subdivision (c) carried. Judge Johnson moved the
deletion of subdivision (h). When present Rule 12(b) (5)
of the Federal Rules of Criminal Procedure was read aloud,
he withdrew his motion, It was moved and carried to adopt
Rule 12 as amended.

RULE 16
) A discussion was held on the desirability of granting
discovery to a statement given to "any" government agent,
In conspiracy cases, the government agent may have been

an undercover or "special" agent (informant). The
reporter stated that "government agent™ could be limited
to a government agent who questions a defendant,
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Judge Edwards was againsi the phrase "intends to offer

in evidence at the trial". Mr. Vinson stated until the
rebuttal stage of the argument or trial, the attorneys

do not know what is intended to be used. Judge Edwards
suggested that disclosure be limited to an oral statement
which the prosecution intended to offer with some
recognition that there can be surprises that come out in
the course of the trial with relation to such matters,

Mr. Meserve stated Rule 16.2 contained this stipulation.
Mr. Vinson moved the deletion of Rule 16(a) (1) (ii).

The motion carried by a vote of 5 for and 3 against.

Mr. Meserve suggested amending Rule 16(a) (1) (ii) by
adding at the end "in the course of formal interrogation'",
The word *formal”™ being used was intended to exclude
"informants". Dean Barrett wanted "whether before or
after arrest’™ inserted. He moved "formal" be stricken.
Professor Remington repeated the pending motion:

"(ii) the substance of any oral statement made by the
defendant in response to interrogation by any government
agent whether before or after the arrest which the
government intends to offer in evidence at the trial".

It was discussed the "government agent® should be kuown.
The proposed subsection was amended to read: "the substance
of any oral statement made by the defendant in response to
interrogation by any person known to the defendant in
response to interrogation by any person known to the
defendant to be a government agent whether before or after
arrest which the government intends to offer in evidence
at the trial;". 1t was decided "before or after arrest"
should follow "any oral statement made'". The motion
carried. Judge Edwards suggested the reporter include

in the Note the purpose of subdivision (ii) as being to
specifically exclude from the requirement of "disclosure",
informants. Judge Zirpoli moved Rule 16(a) (1) and (2)

be adopted as amended. The motion carried. There was a
motion to approve Rule 16(a)(3). The motion carried. "It
was stated the changes which were made with respect to
subsection (a) (1) would apply to subsection (a)(2).

Mr. Meserve moved the approval of subsection (a)(4). The
reporter suggested "or" be used as a conjunction between
subdivisions (i) and {(ii). This was agreeable,

[At this point, 5:05 p.m., the

meeting adjourned until 9:00 a.m.
January 7, 1969.] :

456

e e — P 5 s ) P, - .
iy . 5 T T T
e e b e WIS
B N O TR o




-

-7 -

Judge Pickett opened the meeting announcing that
his term as chairman and as a member of the committee
expires after this meeting.

With regard to Rule 16(5) Order to Inspect Building
or Place, it was decided the committee should leave
"property rights™ alone. Mr. Meserve moved "buildings
and places" be reinstated in subdivision (4) and that
subdivision (5) be stricken. The motion carried.

The reporter stated subdivision (6) Reports of
Examinations and Tests was basically the current rule
except 1t is made mandatory. The current rule read
"The court may . . ." Mr. Meserve moved the adoption
of subdivision (6), which becomes subdivision (5).
The motion carried.

In discussing subdivision (7), which becomes (6),
Government Witnesses, the reporter suggested striking
"in rebuttal™ in the last sentence. This was agreeable
with the members.

With regard to rule 16(a)(6), it was suggested
that "or others to physical or substantial economic
harm'" be inserted after "may subject the witness'". It
wvas suggested "or coercion or the threat thereof'" be
added, After discussion, Judge Hoffman moved it
read: "or others to physical or substantial economic
harm or coercion.” The motion carried. Judge Zirpoli
moved subdivision (6) be adopted as amended. The motion
carried.

RULE 16(b) (1) National Security.

Mr. Vinson stated the problem with this subdivision
was "disclosure to whom" shall not be required. It
was moved "to anyone other than the court'" would be
inserted after "Disclosure"”. The motion carried. It was
moved ""such disclosure may'™ be in lieu of "it". There
was a motion to place a period after "national security"
in the third line and striking the remainder of the
sentence. There was a motion to approve the subsection
as amended. The motions carried.
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RULE 16.1 Disclosure by thc Defendant,

The reporter stated the ABA proposals recommended
government discovery independant of defense discovery,
Professor Pirsig moved the committee be in favor of
the principle of full discovery by the government subject
to limitations of self-incrimination.

Judge Hoffman moved the adoption of Rule 16.1.
(Alternative No. 1). The motion lost. There was a
motion to approve Rule 16.1 as similar to Rule 16.
The motion carried,

Mr. Meserve moved Rule 16.2 be rewritten, The
motion was carried, The rewriting will include the
current rules., Mr, Meserve then moved approval of
Rule 16,3 as submitted. The motion carried.

RULE 41, Search and Seizure,
RULE 45. Time,

There was general discussion and an agreement to
keep these items on the agenda for the next meeting.

[At this point, 5:00 p.m., the
meeting adjourned until Wednesday,
January 8, 1969, ] ‘

The meeting convened at 9:00 a.m, Judge Pickett
was unable to attend the last session due to illness.
The reporter drew the attention of the members to a
memorandum dated January 2, 1969 with reference to
suggested changes and additions to the present United
States Commissioners Rules. These were discussed,
recommendations made and -the decision reached that interim
rules should be redrafted in accordance with the
committee discussion and submitted to the standing
Committee.

[The meeting adjourned at 1:00 p.m.]
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