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REPORT OF THE COMMIVTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure has re-

ceived from the Advisory Committee oL. Criminal Rules a report of its

study of the provisions of Rule 5(a) of the Federal Rules of Criminal

Procedure. That report, a copy of which is annexed hereto, recommends

that the Judicial Conference disapprove S. 1012:, 88th Cong., and sim-

ilar bills which seek to abrogate the McNabb-Mallory rule. Your Com-

mittee approves -the report of the Advisory Coxmiiittee on Criminal Rules

and recommends that it be approved and adopted by the Judicial Confer-

ence and -that the Bureau of the Budget, wdiich has requested the views

of the Conference on S. 1012, 88th Cong., be informed of the action of

the Conference.

Our Committee has no definitive proposals to present to the

Judicial Conference at this time for changes in the rules of practice

and procedure. Tentative proposals for the amendment of certain of

the Federal Rules of Criminal Procedure have been widely circulated and

are now being considered by the bench and bar. All five of the advisory

conmittees now under appointment are actively engaged in the work to

which they iave been assigned. Progress reports from each of them are

annexed hereto for the information of the Conference.

Respectfully submitted,

August 26, 1963 Chairrnian
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TO THE CHAIRMAN AND MEMBERS OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

As you know, the Advisory Committee on Admiralty Rules has
resolved that unification of the civil and admiralty practices, with certain
special rules for distinctively maritime matters, is both feasible and de-
sirable. The plan to implement this resolution has been approved in prin-
ciple by you and by the judicial Conference, and the Supreme Court has
informally indicated its approval of the principle. The plan has similarly
been approved by the responsible committee of the Maritime Law Associa-
tion of the United States, with whom the Advisory Committee has worked
closely. Finally, the plan has been reviewed by the Advisory Committee
on Civil Rules with generally favorable results, although a few points of
difference have been defined.

The Advisory Committee on Admiralty Rules will meet again in
September. At that time, it is hoped, we can take definitive action re-
commending to you a set of amendments to the Federal Rules of Civil Pro-
cedure necessary to effectuate the plan of unification, together with a
set of Supplemental Rules governing the distinctively maritime remedies
(attachment and garnishment, proceedings in rem, and proceedings for
limitation of liability). It is reasonable to hope that at its meeting in
October the Advisory Committee on Civil Rules will take definitive action
on the proposal. You would L.en be in position to submit the proposal to
the bench and bar generally for criticism.

The proposal will be based on the Civil Rules as of July 1, 1963,
including the amendments tha7 became effective on that date.

Respect y submitted,

Brainerd Currie
Reporter
Advisory Committee on Admiralty Rpst



STATEMENT OF THE PROGRESS OF THE WORK OF

THE ADVISORY COMMITTEE ON APPELLATE RULES

June, 1963

To the Chairman and Members of the Standing Committee on
Practice and Procedure of the Judicial Conference of the
United States:

We herewith submit a progress report concerning

the present status of our work. Our last such report was sub-

mitted a year ago.

We have had two meetings during this past year, the

second a three-day meeting May 20-23, 1963. We have sched-

uled a meeting for August 26th and 27th.

We now have in various stages of development a com-

plete set of proposed rules, beginning with the filing of a notice

of appeal. Some of these rules have been approved in final

form; some have been approved in first draft; some have been

outlined in principle and the principle later reviewed, and in

some the principle has merely been determined. We have so

arranged our schedule of work that we hope to have by the end

of our August meeting a set of appellate rules which will be in

such shape as that they can be forwarded to you for your review

and circulation to the bar and bench for comment.



This Committee has tried to be careful in those phases

of its work which touch upon the work of other Committees and

has requested comments in respect to the appellate phases of

these other subjects, i. e., admiralty, bankruptcy, etc. As

you were advised in our last report, we had attempted to draft

a separate rule for review of decisions of the Tax Court. Later

developments, however, brought us to the conclusion that this

rule should be integrated into the general rules for appellate

procedure.

We have been mindful of the request made by your

Committee that integrated portions of proposed appellate rules

be forwarded to you when and as available, but the rules have

not been developed in integrated parts and so we have not been

able to follow this program.

In brief, we hope to have before your Committee by

November a draft of a complete set of proposed appellate rules.

Respectfully u itted,

E. Barrett Prettyman, Chairman



July 3rd, 1963

MEMORANDUM

TO: The Honorable Albert B. Maris, Chairman, and the
Members of the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United
States

FROM: Frank R. Kennedy, Reporter for the Advisory Comnittee
on Bankruptcy Rules

SUBJECT: Progress Report of the Advisory Committee on Bankruptcy
Rules

The Advisory Committee on Bankruptcy Rules is continuing its

study of the General Orders and Official Forms in Bankruptcy.

The Committee held two meetings during the fiscal year which

ended on June 30, 1963, the first for 3 1/2 days in November and

the second for 2 1/2 days in June. At no session of the

Committee was more than one member absent, and for a good part of

the first meeting all members were present. In addition, Judge

Maris and Professor Moore attended most of the sessions of both

meetings held during the year. Edwin Covey, who was Chief of the

Bankruptcy Division of the Administrative Office of United States

Courts until his retirement during the year, attended the first

meeting as an advisor to the Committee and the second as a newly

appointed member.



9.

In addition, a subcommittee, constituted at the first of

these two meetings and consisting of Judge Gignoux and Charles

Seligson in addition to the Chairman of the Advisory Committee

and the Reporter, met twice for two days each to review matters

of form and style of drafts for general orders and official forms

previously approved in substance by the Committee.

About ten general orders and thirty official forms appear

to be close to final versions after extended consideration by the

Advisory Committee. In nearly all cases the revisions are sub-

stantial. The process of reaching finality in the drafts of both

the general orders and the official forms has proved quite time-

consuming. Submission of issues to committee vote by mailed

ballots has been utilized where feasible and will continue so to

be used, but it has frequently been found necessary during meetings

to reconsider matters once supposedly settled by mailed ballots.

The general orders and official forms are promulgated by the

Supreme Court pursuant to section 30 of the Bankruptcy Act rather

than under the Judicial Code. In carrying out the responsibility

assigned it by this section, the Supreme Court has prescribed

over sixty forms, many of them quite detailed. Undoubtedly

one reason for their specificity is that they were prepared in
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contemplation of use by laymen. Unlike the forms accompanying

the Civil and Criminal Rules, the Official Forms in Bankruptcy

are not merely illustrative; rather, as General Order 38 says,

they "shall be observed and used, with such alterations as may

be necessary to suit the circumstances of any particular case."

The Advisory Committee expects to reduce the number of the

forms and the detail of those retained. It is considering the

feasibility of recommending that some of the forms be issued by

or with the approval of the Judicial Conference as illustrations

rather than as official forms prescribed by the Supreme Court.

Nevertheless, the Committee has necessarily been concerned with

a great many particulars of bankruptcy practice in working toward

its objective in revising the general orders and forms, many of

which have come through without substantial change since 1867.

The Advisory Committee has tentatively set November 20-22,

1963, as the dates for its next meeting, with April of 1964 as

the most likely time for a second meeting during the present fiscal

year. It is hoped that finishing touches can be put on the ten

general orders and thirty official forms earlier referred to and

that substantial progress can be made on the considerable number

of proposals affecting other orders and forms. The agenda will

also include several proposals for new general orders and official
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forms. Some of these proposals arise out of recent changes in

the Bankruptcy Act, including the Omnibus Act of 1962 and two

amendments already enacted in 1963. The Committee does not

regard any changes sufficiently pressing, however, to warrant

submission of its proposals for consideration by the bench and

bar prior to the completion of its study of all the general

orders and official forms and the proposals it has received.

Mention should perhaps again be made of the possible

enactment by Congress of the proposed amendment of 28 U.S.C. to

confer rule-making power on the Supreme Court for proceedings

under the Bankruptcy Act comparable to that conferred by sections

2072 and 2073 respecting general civil and admiralty practice.

Section 30 of the Bankruptcy Act would be repealed at the same

time. The proposal, embodied in H. 2859, passed the House by

voice vote on April 22, 1963. If enacted, this measure would

substantially revise the frame of reference for the Advisory

Committee by freeing it from the obligation to keep all bank-

ruptcy rules and forms it proposes consistent with the Bankruptcy

Act. While some of the general orders and official forms would

not be significantly affected by enactment of the proposed

legislation, some would surely be recast in their entirety. The
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Committee is not waiting for Congress to act in this proposal,

however. It has much yet to do within existing limitations to

bring the general orders and official forms in bankruptcy up

to date and to carry out its responsibility to recommend changes

in the interest of promoting simplicity of procedure, fairness

in administration, just determination of litigation, and

elimination of unjustifiable expense and delay.



July 18, 1963

To the Chairman and Members of the Standing Committee on Rules
of Practice and Procedure of the Judicial Conference of the United States:

STATEMENT ON BEHALF OF THE ADVISORY COMMITTEE
ON CIVIL RULES

Since July 18, 1962, the date of the last report to the standing
Committee, the following has been accomplished or projected.

1. Amendments of the Civil Rules effective July 1, 1963.
In its report of July 18, 1962, the Civil Committee recommended adoption
of a set of amendments as revised and supplemented following public
circulation of a "Preliminary Di-aft" in October 1961. At a meeting
in San Francisco on August 13-14, 1962, the standing Committee approved
the amendments subject to certain changes. Having been recommended
by the standing Committee to the Judicial Conference, and by the
Conference to the Court, the amendments were adopted by the Court
by Order of January 21, 1963, and transmitted to Congress on that day.
They became effective on July 1, 1963, affecting twenty-three Rules
and various Official Forms.

2. Projected amendments of the Civil Rules bearing on joinder
of parties and claims and on other matters. As previously reported,
the Civil Committee undertook consideration of joinder of parties (and
related joinder of claims) at its meeting on May 28-29, 1962. Revised
and amplified drafts were thereafter prepared, considered in intra-
Committee correspondence, and discussed at a Committee meeting on
February 21-23, 1963. The amendments have now undergone further
revision and will be resubmitted to the Committee at its next meeting
scheduled for October 31-November 2, 1963. The Committee will also
consider a number of draft amendments on miscellaneous topics
developed during the same period.

3. Discovery. After preparatory work which occupied most of
the past year, various phases of the field investigation of discovery are
now under way or in advanced planning stages. The inquiry will include:
(i) Questionnaire interview with lawyers on both sides of about 500 cases.
A draft questionnaire was presented to the Civil Committee at its
February meeting and in revised form it constitutes the basis for the
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interviews. (ii) Mail questionnaire to a larger number of attorneys.
(iii) "Unstructured" interviews with specially selected members of the
bench and bar to obtain their informal impressions about discovery.
(iv) Special study comparing State with Federal cases in a State that
has very little discovery (Massachusetts).

The Columbia Project for Effective Justice which, in consultation
with the Reporter and Associate Reporter, is conducting the field
investigation, plans to present preliminary data and observations at
the forthcoming October meeting, and to make a final report in Spring
1964 in time to be considered by the Committee before the end of the
1964 fiscal year.

Proceeding concurrently with the field work is a traditional
analysis by the Associate Reporter of the Civil Rules, local rules,
State statutes and rules, court decisions, and secondary writings on
discovery. It is proposed that the initial presentation at the October
meeting relate to possible Rules changes that can be wholly or largely
appraised without regard to the field investigation. A second presen-
tation will be necessary at a Spring 1964 meeting to take account of the
work of the Columbia Project.

4. Unification of Admiralty and Civil Rules. The Reporters for
the Admiralty and Civil Committees have worked cooperatively on the
changes in the Civil Rules which will be needed to effect unification.
Part of the February meeting of the Civil Committee was given over
to a consideration of the views of the Admiralty Committee as presented
by its Reporter. It is hoped that the remaining problems will be settled
to mutual satisfaction at the next meetings of the respective Committees.

5. American Law Institute's Study of Jurisdiction. Recognizing
that the Study of the Division of Jurisdiction between State and Federal
Courts, undertaken by the ALI at the suggestion of the Chief Justice, is
related at various points to the work of the Civil Committee and the
Judicial Conference, the Reporters for the Study and the Committee
recently met with Judge Maris and had a useful preliminary discussion of
methods of procedure.

Benjamin Kaplan
Reporter
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Report on Work of Advisory Committee on Criminal Rules

The Advisory Committee on Criminal Rules is
presently engaged in receiving and analyzing comments on the
Preliminary Draft which was circulated in December, 1962.
We are planning to meet in October, 1963, to give preliminary
consideration to a redraft of the matters covered in the Pre-
liminary Draft. A final draft will be prepared after all
comments are in. It is hoped that this draft can be acted
on by the Advisory Committee in January, 1964, and presented
to the standing Committee in February, 1964.

The Advisory Committee is also working on
proposed amendments in addition to those contained in the
Preliminary Draft. It is hoped that these additional pro-
posals can be ready for circulation to the bench and bar
for comment after the meeting in January, 1964.

Edward >. Barrett, Jr.
June 3, 1963 Reporter



REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
OF ITS STUDY OF THE PROVISIONS OF RULE 5(a)

The Advisory Committee on Criminal Rules has spent a
considerable amount of time studying and discussing the
problems raised by the provisions of Jule 5(a) which re-
quires that a person arrested be brought before a commissioner
"without unnecessary delay."

The present status of the deliberations of the Committee
on these problems is as follows:

(1) The Committee is agreed that there should be no
change in the doctrine enunciated by the Supreme Court in
such cases as McNabb v. United States, 318 U.S. 332 (1943)
and Mallory v. United States, 354 U.S. 449 (1957) under
which confessions obtained during a period -f delay longer
than that permitted by Rule 5(a) are excluded from evidence.

(2) The Committee has so far been unable to articulate
any better standard than "without unnecessary delay" which
will fit the wide variety of situations and circumstances
which exist in the various federal districts.

(3) The Committee recognizes that special problems may
exist in the District of Columbia because of the fact that
the police in the District have general law enforcement
jurisdiction. However, the Committee has felt that special
rules for the District should not be incorporated in the
Rules of Criminal Procedure. The Committee, therefore, has
not given special attention to the problems which are peculiar
to the District.

However, the Committee does recommend to the Judicial
Conference that it oppose S. 1012 and similar bills which
merely seek to abrogate the McNabb-Maliorv rule in the
District of Columbia. Such proposals avoid, but do not
solve, the fundamental problems of what procedures are
appropriate to govern the police in the District. Instead,
their thrust appears to be to permit the police to avoid the
present procedure in the course of securing confessions
subject only to the controls imposed where the violations
are so grave as to result in determinations that confessions
are involuntary.

Respectfully submitted:

July 2, 1963 J n C. Pickett, Chairman



August 26, 1363

Ur. Frank H. Secmid
Clerk, United States Court of Appeals
San Prancisco 1, California 94101

Dear Mr. Schmid:

Thank you for your letter of August 22 listing the
ac:ion taken by the Ninth Circuit Judicial Conference
at its meeting June 27 and 28, 1963.

Copies of the resolutions addressed to thx Judicial
Conference of the United States are being sent to
each member.

Copies of the re.solutions relating to amendments to
the Bankruptcy Act and Rule changes are being sent
to Judge Albert B. Manrs, Chairman of the Standing
Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States, Judge
Phillip Forman, Chairman of the Advisory Committee
on Bankruptcy Rules, and to Professor Frank R.
Kennedy, Reporter for the last named Committee.

Copies of your report on the action taken by the
Ninth Circuit Conference concerning the proposals to
amend the Pederal Rules of Criminal Procedure are
leing sent to Judge Maria, Chairman of the Standing
Committoe on Rules of Practice and Procedure of the
Jc1icial Conference, Judge John C. Pickett, Chairman
of the Advisory Comittee on Criminal Rules, and to
Professor Edward L,. Barrett, Reporter for the Comittee.

Sincerely yours,
WO: ed
Records /1

Mr. Olney Warren Olney III (I
Mr. Shafroth Director. V
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Dear -7Ir. Sc-hnuid:

Thank you for your ietter of August 22 listing the
action taken by the Ninth Circuit Judicial C:onference
at itS moetin g June 27 a ^nd 28, 196r.

CoPies Of theU rev:olt ons addressed to the Judicial
Conference- of the Vnited Staten are being sent to
eavch mamber.

Copiew of the resolutions relating to amendnenta to
the Bankruptcy JAct and u'ule changes are being sent
to Judge Albert Is. Matrtis, C ihairman of the Standing
Comnittee oi Rules of 2ractice and Procedure OS the
Judicial Conference of the Uni-ted States, Judge
Phillip Foxtan, Chairnan of the Advisory Comittec,
on Bankruaptcy Rulas, xuid to Professor trank
Kennedy, Reporter for the last named Comaittee.

Copies of your report oan the action taken by the&
Ninth Circuit Confereace concerning the proposals to
amend the Foderal Rulos of Criminal Procedure are
being aent tO Ju4ge Maris, Chairman of the Standing
CoixMittee on 'Hlles eof "ractice and Procedure of the
Judicial Conference, Judge John C. Pickett, ChAirma
of the A4visory Comittotee on Criminal ttlies, and to
Professor Rd41wart i,, Sz>rrott, itep-orter for the Committee,

rdncerely yoArs,

WO:ed / /7)
Records / A 4

Chrono
Air. Olney s;irren 0iney XI
Mr. Shafroth *iotr
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ban graurisra 1, Qlalifonita 94101 August 22, 1963

Hon. Warren Olney, Director
Administrative Office of the

United States Courts
Supreme Court Building
Washington, D. C. 20544

Dear Mr. Olney:

As Secretary of the Judicial Conference for the Ninth Circuit,
may I transmit to you herewith the following resolutions,
adopted by the Ninth Circuit Judicial Conference at Santa
Barbara, California, on June 27 and 28, 1963:

1. News photography of naturalization and ceremonial
courtroom judicial matters.

2. For enactment by Congress of amendments to the
Bankruptcy Act, and requiring referee to give
notice to creditors of dismissal for costs, and
of any waiver or denial of a discharge in the
proceedings.

3. Recommendation to the Judicial Conference of the
United States that it recommend to Congress and
sponsor legislation amending Paragraph 1 of
Section 1 of Title 18 of the U. S. Code.

4. Resolution respecting fee schedule and salaries
paid to U. S. Commissioners, etc.

5. Action taken by the Conference on proposed amend-
ments to the Federal Rules of Criminal Procedure.

6. Resolution regarding the use of temporary court
reporters in cases of illness of the regular
court reporter, etc.

7. Resolution disapproving Senate Bill No. 1367,
now pending in the 88th Congress.

8. Resolution disapproving H.R. 2841 and S. 979,
now pending in the 88th Congress.



Hon. Warren Olney -2- August 22, 1963

May I request that the Advisory Committee on the FederalRules of Criminal Procedure, and of the Rules in
Bankruptcy, be furnished with a copy of these enclosuresrespecting such matters.

Sincerely,

rank H. Schmid
Clerk

FHS:sm

Enclosures



Agenda F
Judicial Conference
September 1963

August 27, 1963

TO THE CHIEF JUSTICE OF THE UNITED STATES, CHAIRAN,, AND THE
MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

The Judicial Conference of the Ninth Circuit at its meeting
held June 27 and 28, 1963 passed a number of resolutions
addressed to the Judicial Conference of the United States.
Copies of these resolutions have been forwarded to this office
by Kr. Frank H. Schmid, Secretary of the Conference and Clerk
of the Court of Appeals. Copies of the resolutions are
transmitted herewith that relate to the following matters:

(1) Courtroom photography for naturalization
and ceremonial matters.

(2) Amendments to the Bankruptcy Act.

(3) Amendment of Paragraph 1 of Section 1
of Title 18 of the United States Code.

(4) United States Commissioners.

(5) Hiring of temporary court reporters and
allowance of sick leave to court reporters.

(6) Disapproval of Senate Bill No. 1367 - A
Bill to provide for improved administrative
practices and procedures in the United
States courts, and for other purposes.

(7) Disapproval of H.R. 2841 and S. 979 -
Bills to amend section 332 of title 28,
United States Code, to provide for the
inclusion of a district judge or judges on
the judicial council of each circuit.

Sincerely yours,

Warren Olney III,
Director.
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to relay the universal thrust of the aforesaid resolution by

excluding from the condemning spirit of the resolution news

media courtroom photography or telecasting of naturalization

or ceremonial judicial matters had in accordance with local

rule of court.

1, Frank, II. Y-cHId, as Clerk of the United States Court of

Appeals for the Ninth Circuit, and as secretary of the

Judicial Conferenlce of said Ninth Circuit, do hereby certify

that the foregoingg resolution uas regularly made, seconded

and adopted at the annual Conference of said Judicial

Conference held at Santa Barbara on June 27 and 28, 1963.



:U OLWTI.ON l: TH
JUDICimL avn,-j CMtA OF rTg NIUTI CIMCi) riT

(RE: AMENDMENT OF PAR. 1 OF SECTION 1 OF TITLE 18 OF U.S.CODE)

The following resolution was duly made, seconded

and adopted by the Judicial Conference of the Ninth

Circuit at its 1963 meeting, held at Santa Barbara,

California, on June 27 and 28:

Resolved that the Judicial Conference of the

Ninth Circuit recoammends to the Judicial Conference of

the United States that it again recommend to the Congress

of the United States and sponsor legislation amending

Paragraph 1 of Section 1 of Title 18 ofthe United States

Code to read substantially as follows:

" § 1. Offenses Classified

Notwithstanding any Act of Congress to the
contrary,

(1) Any offense punishable by death or

imprisonment for a term exceeding one year is a

felony: Provided, that when a person is con-

victed of any felony and the sentence imposed

by the court does not provide for imprisonment

for a term exceeding one year, such person shall,

for all purposes, after the judiuent of convic-

tim shall have become final and after the sentence

imposed upon him shall have expired, be deemed

to have been chrgced vuith and convicted of a

misdemeanor, and such person shall not suffer any



disability or disqualification which would other-

wise result from a conviction of a felony."

I, Frank H. Schmid, as Clerk of the United States Court

of Appeals for the Ninth Circuit, and as secretary of the

Judicial Conference or said Ninth Circuit, do hereby

certify that the foregoing resolution was regularly made,

seconded and adopted at the annual Conference of said

Judicial Conference held at Santa Barbara on June 27 and 28,

1963.



Q.goL, {YN~if 1C) 'f ME TCUE

(RE: U. S. COMISSIONERS)

The following resolutions were duly made, seconded

and adopted by the Judicial Conference of the Ninth

Circuit at its 1963 meeting, held at Santa Barbara,

California, on June 27 and 23:

1. Resolved that tlhu fee scheciule in 2£ U.S.C. 633

be increased as l-erein recommended:

Present Recommended

Complaints $ 4.00 $ 12.00
Hearings 14.00 for first twenty-five cases 17.50

9.00 for next twenty-five cases 15.00
8.00 for next fifty cases 12.50
2.00 for all other cases 8.00

Bail 4. 00 6.00
Search Warrants 6.00 10.00
Poor Convicts 6.00 10.00
References 8.00 per day 20.00
Petty Offenses 16.00 for first twenty-five cases 25.00

12.00 for all other cases 20.00

2. rses: l~ecl thac The maximum annual compent ation be

increased fro-i $.L- o A,500.0O to thle maximum paid to a full time

Referee ½In Bankruptcy, -,Yhich isnow $15,000.00 as provided in

11 U.S.C. 6".( In thi.s respect it is the intention to

maintain thenu l iLni conpensation of a Cormaissioner on a

parity with th.l- ncimuu compensation for a Referee in

Bankruptcy.



3. Resolved that a department, division or

section be established in the Administrative Office to

assist coimmissioners, and to keep the commissioners and

the Courts advised and informed on the problems, practices

and procedures of commissioners, and, further, that the

Commissioner' s Manual be revised, brought up to date,

and kept ur? to date.

4. Re.esolvedc that a new system of appointment ,

classification and compensation of United States

Commissioners be created siailar to the present system

for the appointment, classification and compensation for

Referees in Bankruptcy.

I, Frwnk Il. Schmid, as Clerk 3f the United States Court

of Appeals for the Ninth Circuit, and as secretary of the

Judicial Conference of said Ninth Circuit, do bweby

certify that the foregoing resolutions were regularly

made, seconded and adopted at the annual Conference of said

Judicial Conference held at Santa B3arbara on June 27 and 28,

1963.



IRSOLUTION OF TM:
JDICL CONFERENC OF 'Mo NIMTh CIRCUIT(RE: HIRING OF TEPORARY COURT REPORTERS AND ALLOWANCE OF SICK

IEAVE TO REPORTERS)

The following resolution was duly made, seconded and

adopted by the J idicial Conference of the Ninth Circuit at

its 1963 meeting, held at Santa Barbara, California, on

June 27 and 28:

Whereas, by the terms of 28 U.S.C. 753 the numher of

court reporters for each district is left by Congress for

determination by the Judicial Conference of the United

States; and,

Whereas, the Judicial Conference generally authorizes

one reporter for each judge; and,

Whereas, the terms of 28 U.S.C. 753 contemplate the

appointment of reporters in addition to the regular court

reporters for a temporary period when it is impracticable

to obtain the previous approval of the Judicial Conference,

in the following language: Each such court with the approval

of the Director of the Administrative Office of the United

States Courts may appoint additional reporters for tem-

porary service not exceeding three months when thre is more

reporting work in the district than can be performed properly

by the authorized number of reporters and the urgency is so

great as to render it i-mpracticable to obtain the approval

of the Judiciel Conference; and,



Whereas, tile Judicial Conference of the United States

meets but twice each year, usually in March and September;

and,

Whereas, the Administrative Office of the United

States Courts until recently followed the policy set down

by Bulletin No. 320, dated January 23, 1947, addressed to

all court reporters of the United States District Courts,

which stated in pertinent part as follows:

"&Anual and Sick Leave. The Attorney General held

(opinion cited) that court reporter ein% ubject to call

of the court when their services are needed are part-

time employees and that therefore the annual and sick

leave laws and regulations are not applicable to them.

The effect of this decision is to preclude payment to

a regular reporter for terminal isnnual leave upon his

separation from the service, but it is not con 'dered

to prevent the court in which a court reporter is

employed from permitting, the reporter to be absent from

duty for reasonable periods because of illness or for

other good reasons without reduction in pay during the

time the emplo.mrnot is in force."

and,



Whereas, the present Director of thi: Administrative

Office without any advance notice countermanding said

Bulletin No. 320 or said policy is disallowing pay for

temporary court reporters when the regular reporter is

taken so ill as to be unable to physically perform any

of the d"Y es of a court reporter on the ground that the

regular reporter in such instance must pay for a substitute;

and,

Whereas., it is difficult to secure court reporters

in the United States District Courts in the various districts

in the Ninth Circuit because of the usually higher pay for

competing positions in the state and local government, which

is particularly so in metropolitan centers in this circuit;

amdd,

Whereas, the matter of compensation of a sibstitute

court reporter when a regular court reporter is ill and the

need for a court reporter in order to proceed with judicial

business is a matter of serious concern to the court, to

the litigants, lawyers, witnesses, jurors and others,



Now, therefore, it is hereby resolved by the

Judicial Conference of the Ninth Circuit that the Judicial

Conference of the United States be, and it is hereby re-
quested, to lay down as a matter of policy that it

authorizes and approves the payment of and directs the
Administrative Office of the United States Cou=t4pay the
current local per diem rate to temporary court reporters
from time to time substituting for a regular court reporter
for not to exceed 26 days in each fisa 1 year upon the
certification by a judge of the United States District

Court involved, that such reporter was or is unable to
properly perform his duties because of illness and that
the services of a court reporter were needed for the
proper and prompt transaction of judicial business on
particular specified dates.

I, Frank H. Schmid, as Clerk of the United States Court
of Appeals for the Ninth Circuit, and as secretary of the
Judicial Conference of said Ninth Circuit, do hereby

certify that the foregoing resolution was regularly made,
seconded and adopted at the annual Conference of said

Judicial Conference held at Santa Barbara on June 27 and 28,
1963.

- £= ~~~~~~~~~~~~~~~~~~~~~~~~



RLSOLUTION OF THE
JXiCIAL c Fnamn OF TaE NIh CIRWCWT

(RE: DISAPPROVAL OF SENATE BILL No. 1367)

The following resolution was duly made, seconded

and adopted by the Judicial Conference of the Ninth

Circuit at its 1963 meeting, held at Santa Barbara,

California, on June 27 and 28:

Resolved that the Judicial Conference of the Ninth

Circuit unanimously disapproves Senate Bill No. 1367a

now pending in the 88th Congress. The Clerk of the

Conference is instructed to advise the Judiciary Committees

of the United States Congress of the action of the

Conference.

I, Frank H. Schmid, as Clerk of the United States Court

of Appeals for the Ninth Circuit, and as secretary of

the Judicial Conference of said Ninth Circuit, do hreby

certify that the foregoing resolution was regularly made,

seconded and adopted atthe annual Conference of said

Judicial Conference held at Santa Barbara on June 27 and 28,

1963.



COMMITTEE ON RULES 0R PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
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WASHINGTON 25. 0. C.
ALBERT B MAR S

July 15, 1963
CHAIRMEN OF ADVISORS COMMITTEES

DEAN ACHESON
CIV'L RULES

PHILLIP FORMAN
BANKRUPTCY RILES

JOHN C PICKETT
CR INlAL PULES

WALTER L DOPE

E BARRETT PRETTYMAN
APPELLATE RULES

TO THE CHAIRMAN AND MEMBERS OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

As you know, the Advisory Committee on Admiralty Rules has
resolved that unification of the civil and admiralty practices, with certain
special rules for distinctively maritime matters, is both feasible and de-
sirable. The plan to implement this resolution has been approved in prin-
ciple by you and by the Judicial Conference, and the Supreme Court has
informally indicated its approval of the principle. The plan has similarly
been approved by the responsible committee of the Maritime Law Associa-
tion of the United States, with whom the Advisory Committee has worked
closely. Finally, the plan has been reviewed by the Advisory Committee
on Civil Rules with generally favorable results, although a few points of
difference have been defined.

The Advisory Committee on Admiralty Rules will meet again in
September. At that time, it is hoped, we can take definitive action re-
commending to you a set of amendments to the Federal Rules of Civil Pro-
cedure necessary to effectuate the plan of unification, together with a
set of Supplemental Rules governing the distinctively maritime remedies
(attachment and garnishment, proceedings in rem, and proceedings for
limitation of liability). It is reasonable to hope that at its meeting in
October the Advisory Committee on Civil Rules will take definitive action
on the proposal. You would 'hen be in position to submit the proposal to
the bench and bar generally for criticism.

The proposal will be based on the Civil Rules as oI July 1, 1963,
including the amE-rdmerits that became effective or. that date.

Respectfdty submitted,

C-/~~~~~~~~~~~~~~

Brainerd Currie
Reporter
Advisory Committee on Admiralty Res



STATEMENT OF THE PROGRESS OF THE WORK OF
THE ADVISORY COMMITTEE ON APPELLATE RULES

June, 1963

To the Chairman and Members of the Standing Committee on
Practice and Procedure of the Judicial Conference of the
United States:

We herewith submit a progress report concerning

the present status of our work. Our last such report was sub-

mitted a year ago.

We have had two meetings during this past year, the

second a three-day meeting May 20-23, 1963. We have sched-

uled a meeting for August 26th and 27th.

We now have in various stages of development a com-

plete set of proposed rules, beginning with the filing of a notice

of appeal. Some of these rules have been approved in final

form; some have been approved in first draft; some have been

outlined in principle and the principle later reviewed, and in

some the principle has merely been determined. We have so

arranged our schedule of work that we hope to have by the end

of our August meeting a set of appellate rules which will be in

such shape as that they can be forwarded to you for your review

and circulation to the bar and bench for comment.



This Committee has tried to be careful in those phases

of its work which touch upon the work of other Committees and

has requested comments in respect to the appellate phases of

these other subjects, i.e., admiralty, bankruptcy, etc. As

you were advised in our last report, we had attempted to draft

a separate rule for review of decisions of the Tax Court. Later

developments, however, brought us to the conclusion that this

rule should be integrated into the general rules for appellate

procedure.

We have been mindful of the request made by your

Committee that integrated portions of proposed appellate rules

be forwarded to you when and as available, but the rules have

not been developed in integrated parts and so we have not been

able to follow this program.

In brief, we hope to have before your Committee by

November a draft of a complete set of proposed appellate rules.

Respectfully Submitted,

E. Barrett Prettyman, Chairman



July 3rd, 1963

MIEMORANDUM

TO: The Honorable Albert B. Maris, Chairman, and the
Members of the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United
States

FROM: Frank R. Kennedy, Reporter for the Advisory Committee
on Bankruptcy Rules

SUBJECT: Progress Report of the Advisory Committee on Bankruptcy
Rules

The Advisory Committee on Bankruptcy Rules is continuing its

study of the General Orders and Official Forms in Bankruptcy.

The Committee held two meetings during the fiscal year which

ended on June 30, 1963, the first for 3 1/2 days in November and

the second for 2 1/2 days in June. At no session of the

Committee was more than one member absent, and for a good part of

the first meeting all members were present. In addition, Judge

Maris and Professor Moore attended most of the sessions of both

meetings held during the year. Edwin Covey, who was Chief of the

Bankruptcy Division of the Administrative Office of United States

Courts until his retirement during the year, attended the first

meeting as an advisor to the Committee and the second as a newly

appointed member.



2.

In addition, a subcommittee, constituted at the first of

these two meetings and consisting of Judge Gignoux and Charles

Seligson in addition to the Chairman of the Advisory Committee

and the Reporter, met twice for two days each to review matters

of form and style of drafts for general orders and official forms

previously approved in substance by the Committee.

About ten general orders and thirty official forms appear

to be close to final versions after extended consideration by the

Advisory Committee. In nearly all cases the revisions are sub-

stantial. The process of reaching finality in the drafts of both

the general orders and the official forms has proved quite time-

consuming. Submission of issues to committee vote by mailed

ballots has been utilized where feasible and will continue so to

be used, but it has frequently been found necessary during meetings

to reconsider matters once supposedly settled by mailed ballots.

The general orders and official forms are promulgated by the

Supreme Court pursuant to section 30 of the Bankruptcy Act rather

than under the Judicial Code. In carrying out the responsibility

assigned it by this section, the Supreme Court has prescribed

over sixty forms, many of them quite detailed. Undoubtedly

one reason for their specificity is that they were prepared in
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contemplation of use by laymen. Unlike the forms accompanying

the Civil and Criminal Rules, the Official Forms in Bankruptcy

are not merely illustrative; rather, as General Order 38 says,

they "shall be observed and used, with such alterations as may

be necessary to suit the circumstances of any particular case."

The Advisory Committee expects to reduce the number of the

forms and the detail of those retained. It is considering the

feasibility of recommending that some of the forms be issued by

or with the approval of the Judicial Conference as illustrations

rather than as official forms prescribed by the Supreme Court.

Nevertheless, the Committee has necessarily been concerned with

a great many particulars of bankruptcy practice in working toward

its objective in revising the general orders and forms, many of

which have come through without substantial change since 1867.

The Adviso-y Committee has tentatively set November 20-22,

1963, as the dates for its next meeting, with April. of 1964 as

the most likely time for a second meeting during the present fiscal

year. It is hoped that finishing touches can be put on the ten

general orders and thirty official forms earlier referred to and

that substantial progress can be made on the considerable number

of proposals affecting other orders and forms. The agenda will

also include several proposals for new general orders and official
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forms. Some of these proposals arise out of recent changes in

the Bankruptcy Act, including the Omnibus Act of 1962 and two

amendments already enacted in 1963. The Committee does not

regard any changes sufficiently pressing, however, to warrant

submission of its proposals for consideration by the bench and

bar prior to the completion of its study of all the general

orders and official forms and the proposals it has received.

Mention should perhaps again be made of the possible

enactment by Congress of the proposed amendment of 28 U.S.C. to

confer rule-making power on the Supreme Court for proceedings

under the Bankruptcy Act comparable to that conferred by se( .ions

2072 and 2073 respecting general civil and admiralty practice.

Section 30 of the Bankruptcy Act would be repealed at the same

time. The proposal, embodied in H. 2859, passed the House by

voice vote on April 22, 1963. If enacted, this measure would

substantially revise the frame of reference for the Advisory

Committee by freeing it from the obligation to keep all bank-

ruptcy rules and forms it proposes consistent with the Bankruptcy

Act. While some of the general orders and official forms would

not be significantly affected by enactment of the proposed

legislation, some would surely be recast in their entirety. The
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Committee is not waiting for Congress to act on this proposal,

however. It has much yet to do within existing limitations to

bring the general orders and official forms in bankruptcy up

to date and to carry out its responsibility to recommend changes

in the interest of promoting simplicity of procedure, fairness

in administration, just determination of litigation, and

elimination of unjustifiable expense and delay.



July 18, 1963

To the Chlairnmain aInd LW nblUeIs of rIke .Sfaninch Comimittee on Rules
of Practice ancldP PocdLuire ,f4 the J di 2 al Coolference of the United States:

STATEMENTI ON; BEHALF OF THE ADVISORY COMMITTEE
ON CIVIL RUjLES

Since July 18i, 1962, th.e dafe cf the last report to the standing
Committee, the foilovvinu haL been accomnp1ishad or projected.

1. Arnenti- _nts of the Civil Rulcs effective July 1, 1963.
In its report o' July lS 1962, nth Civil C-ommittee recommended adoption
of a set of amendm-,ents as revised and supplemented following public
circulation of a ''Pireliminary Draft' in October 1961. At a meeting
In Sani Francico on August ]V-I4, 1962, toie standing Committee approved
the atr.endnme-ts sub ject t, certain changes. Hfaving been recommended
by the standin1,, Conmrlittee to the Jud icial Conference, and by the
Conference to the Court, the aneiindrnentts vwere adopted by the Court
by Order of JaarUdy 21, 1963, and transt-itted to Congress onl that day.
They became effective on Julv 1, 196 ', affectince twenty-three Rules
and various Official Forn-ms.

2. Proiect.-d anien(drintts of t'e Civil Rules bearing onl joinder
of parties and claims and cn othe r nalters. As previously reported,
the Civil Conmin.ttee unrdertook conlsideration of joinder of parties (and
related joinder of claims) at its meeting on May 28-29, 1962. Revised
and arnplified drafts were tiiereafter prepar-ed, considered in irntra-
Committee cor-resp ,ndetrce, atnd di,-cs scd dt (! Corlnnlittee rneeting on
Fefbruary 1963. Th-le ;ioned;-n*t-s ha,'e nowv undergone further
rex isisio ano v- . be r e - Ibn IIt J IoI C on, rnitte e at its nutxt meeting
scheduled for Zc,' 19e r U -i\ venQTh r , 1t) ,, iTI-ic Committee will also
considr a t i'i ' or 'K I'- aft aole'r'. -' ''' 0!.i sc'It aneous topics
develope ct d ti , t, . r .

3. Discivery After oreparatcory wkore .vhich occupied most of
the past year, vam .us phpasc, . te fie iciinvcestigation of discovery are
nowv 'ndt r 'xay or in advancei i n sta res. The inquiry will include:
I) Questi)rT) -* Vii t '-. a.,-, ' 't -. otb sides of about 500 cases.

A drraft q-c stij:--i;! . - l,- K' * u (-! Coirmittee at its
Febr:rr) rr'.i_ a -rv - :, '-ates tio basis for 'he



interviews. (ii) Mail questionnaire to a larger number of attorneys.
(iii) "Unstructured" interviews with specially selected members of the
bench and bar to obtain their informal impressions about discovery.
(iv) Special study comparing State with Federal cases in a State that
has very little discovery (Massachusetts).

The Columbia Project for Effective Justice which, in consultation
with the Reporter and Associate Reporter, is conducting the field
investigation, plans to present preliminary data and observations at
the forthcoming October meeting, and to make a final report in Spring
1964 in time to be considered by the Committee before the end of the
1964 fiscal year.

Proceeding concurrently with the field work is a traditional
analysis by the Associate Reporter of the Civil Rules, local rules,
State statutes and rules, court decisions, and secondary writings on
discovery. It is proposed that the initial presentation at the October
meeting relate to possible Rules changes that can be wh-olly or largely
appraised without regard to the field investigation. A second presen-
tation will be necessary at a Spring 1964 meeting to take account of the
work of the Columbia Project.

4. Unification of Admiralty and Civil Rules. The Reporters for
the Admiralty and Civil Committees have worked cooperzttively on the
changes in the Civil Rules which will be needed to effect unification.
Part of the February meeting of the Civil Committee was given over
to a consideration of the views of the Admiralty Committee as presented
by its Reporter. It is hoped that the remaining problems will be settled
to mutual satisfaction at the next meetings of the respective Committees.

5. American Law Institute's Study of Ju.,isdiction. Recognizing
that the Study of the Division of Jurisdiction between State and Federal
Courts, undertaken by the ALI at the suggestioni of the Chief Justice, is
related at various points to the work of the Civi committee and the
Judicial Conference, the Reporters for the Study and the Committee
recently met with Judge Maris and had a useful preliminary discussion of
methods of procedure.

Benjamin Kaplan
Reporter
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Report on Work of Advisory Committee on Criminal Rules

The Advisory Committee on Criminal Rules is
presently engaged in receiving and analyzing comments on the
Preliminary Draft which was circulated in December, 1962.
We are planning to meet in October, 1963, to give preliminary
consideration to a redraft of the matters covered in the Pre-
liminary Draft. A final draft will be prepared after all
comments are in. It is hoped that this draft can be acted
on by the Advisory Committee in January, 1964, and presented
to the standing Committee in February, 1964.

The Advisory Committee is also working on
proposed amendments in addition to those contained in the
Preliminary Draft. It is hoped that these additional pro-
posals can be ready for circulation to the bench and bar
for comment after the meeting in January, 1964.

Edward L. Barrett, Jr.
June 3, 1963 Reporter



REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
OF ITS STUDY OF THE PROVISIONS OF RULE 5(a)

The Advisory Committee on Criminal Rules has spent a
considerable amount of time studying and discussing the
problems raised by the provisions of W{ule 5(a) which re-
quires that a person arrested be brought before a commissioner
"without: unnecessary delay."

The present status of the deliberations of the Committee
on these problems is as follows:

(1) The Committee is agreed that there should be no
change in the doctrine enunciated by the Supreme Court in
such cases as McNabb v. United States, 318 U.S. 332 (1943)
and Mallory v. United States, 354 U.S. 449 (1957) under
which confessions obtained during a period of delay longer
than that permitted by iRule 5(a) are excluded from evidence.

(2) The Committee has so far been unable to articulate
any better standard than "without unnecessary delay' which
will fit the wide variety of situations and circumstances
which exist in the various federal districts.

(3) The Committee recognizes that special problems may
exist in the District of Columbia because of the fact that
the police in the District have general law enforcement
jurisdiction. However, the Committee has felt that special
rules for the District should not be incorporated in the
Rules of criminal Procedure. The Committee, therefore, has
not given special attention to the problems which are peculiar
to the District.

However, the Committee does recommend to the Judicial
Conference that it oppose S. 1012 and similar bills which
merely seek to abrogate the McNabb-Mallory rule in the
District of Columbia. Such proposals avoid, but do not
solve, the fundamental problems of what procedures are
appropriate to govern the police in the District. Instead,
their thrust appears to be to permit the police to avoid thepresent procedure in the course of securing confessions
subject only to the controls imposed where the violations
are so grave as to result in determinations that confessions
are involuntary,

Respectfully submitted:

July 2, 196-3 n C. Pickett, Chairman
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Mrs. Constance R. Green
Administrative Office of the U.S. Courts
Supreme Court Building
Washington 25, D.C.

Dear Connie:

I enclose Professor Currie's formal report
for the Advisory Committee on Admiralty Rules to be
duplicated and held with the others, also a special
report of the Advisory Committee on Criminal Rules
of its study of Criminal Rule 5(a). This latter
report should also be duplicated since I will be
submitting it to the standing committee for its ap-
proval and transmission to the Judicial Conference.

I think that we will probably annex all
of these summary and special reports to the report
of the standing committee to the Judicial Conference
in September. It will, therefore, be appropriate
to make enough copies now for that purpose.

Sincerely yours,
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
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WASHINGTON 25. D. C.
ALBERT B MARIS AUBREY GASOUE

CHAIRMAN SECRETARY

June 4th, 1963
CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RULES
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BANKRUPTCY RULES

JOHN C PICKETT
CRIMINAL RULES

WALTER L POPE
ADM I RALTY RULES
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APPELLATE RULES

The Honorable Albert B. Garis, Chairman
Committee on Rules of Practice and

Procedure
Supreme Court Building
Washington 25, D. C.

Dear Judge I4aris:

I enclose a statement of the status of the work

of the Advisory Committee on Anpellate Rules in ac-

cordance With your request.

Sincerely Yours,

BemrnrAtTa
Reporter
Appellate Rules Committee



A A

July 18, 1963

To the Chairman and Members of the Standing Committee on Rules
of Practice and Procedure of the Judicial Conference of the United States:

STATEMENT ON BEHALF OF THE ADVISORY COMMITTEE
ON CIVIL RULES

Since July 18, 1962, the date of the last report to the standing
Committee, the following has been accomplished or projected.

1. Amendrments of the Civil Rules effective July 1, 1963.
In its report of July 18, 1962, the Civil Committee recommended adoption
of a set of amendments as revised and supplemented following public
circulation of a "Preliminary Draft" in October 1961. At a meeting
in San Francisco on August 13-14, 1962, the standing Committee approved
the amendments subject to certain changes. Having been recommended
by the standing Committee to the Judicial Conference, and by the
Conference to the Court, the amendments were adopted by the Court
by Order of January 21, 1963, and transmitted to Congress on that day.
They became effective on July 1, 1963, affecting twenty-three Rules
and various Official Forms.

2. Projected amendments of the Civil Rules bearing on joinder
of parties and claims and on other matters. As previously reported,
the Civil Committee undertook consideration of joinder of parties (and
related joinder of claims) at its meeting on May 28-29, 1962. Revised
and amplified drafts were thereafter prepared, considered in intra-
Committee correspondence, and discussed at a Committee meeting on
February 21-23, 1963. The amendments have now undergone further
revision and will be resubmitted to the Committee at its next meeting
scheduled for October 31-November 2, 1963. The Committee will also
consider a number of draft amendments on miscellaneous topics
developed during the same period.

3. Discovery. After preparatory work which occupied most of
the past year, various phases of the field investigation of discovery are
now under way or in advanced planning stages. The inquiry will include:
(i) Questionnaire interview with lawyers on both sides of about 500 cases.
A draft questionnaire was presented to the Civil Committee at its
February meeting and in revised form it constitutes the basis for the



interviews. (Hi) Mail questionnaire to a larger number of attorneys.
(ii) "tUnstructured"' interviews with specially selected members of the
bench and bar to obtain their informal impressions about discovery.
(iv) Special study comparing State with Federal cases in a State that
has very little discovery (Massachusetts).

The Columbia Project for Effective Justice which, in consultation
with the Reporter an( Associate Reporter, is conducting the field
investigation, plans to present preliminary data and observations at
the forthcoming October meeting, and to make a final report in Spring
1964 in time to be considered by the Committee before the end of the
1964 fiscal year.

Proceeding concurrently with the field work is a traditional
analysis by the Associate Reporter of the Civil Rules. local rules,
State statutes and rules, court decisions, and secondary writings on
discovery. It is proposed that the initial presentation at the October
meeting relate to possible Rules changes that can be wholly or largely
appraised without regard to the field investigation. A second presen-
tation will be necessary at a Spring 1964 meeting to take account of the
work of the Columbia Projeet.

4. Unification of Admiralty and Civil Rules. The Reporters for
the Admiralty and Civil Comrpottees have worked cooperatively on the
changes in the Civil Rules which will be needed to effect unification.
Part of the February meeting of the Civil Committee was given over
to a consideration of the views of the Admiralty Committee as presented
by its Reporter. It is hoped that the remaining problems will be settled
to mutual satisfaction at the next meetings of the respective Committees.

5. American Law Institute's Study of Jurisdiction. Recognizing
that the Study of the Division of _urisdiction between State and Federal
Courts, undertaken by the ALI at the suggestion of the Chief Justice, is
related at various points to the work of the Civil Committee and the
Judicial Conference, the Reporters for the Study and the Committee
recently met with Judge Maria and had a u8eful preliminary discussion of
methods of procedure.

Benjamin Kaplan
Reporter



July 23, 1963

Dear Judge Maria:

Here is a copy of Professor Kaplan's report.
We'll await your letters to the standing Committee
before sending the whole batch out.

Connie



July 18, 1963

To the Chairman and Members of the Standing Committee on Rules
of Practice and Procedure of the Judicial Conference of the United States:

STATEMENT ON BEHALF OF THE ADVISORY COMMITTEE
ON CIVIL RULES

Since July 18, 1962, the date of the last report to the standing
Committee, the following has been accomplished or projected.

1. Amendments of the Civil Rules effective July 1, 1963.
In its report of July 18, 1962, the Civil Committee recommended adoption
of a set of amendments as revised and supplemented following public
circulation of a "Preliminary Draft"l in October 1961. At a meeting
in San Francisco on August 13-14, 1962, the standing Committee approved
the amendments subject to certain changes. Having been recommended
by the standing Committee to the Judicial Conference, and by the
Conference to the Court, the amendments were adopted by the Court
by Order of January 21, 1963, and transmitted to Congress on that day.
They became effective on July 1, 1963, affecting twenty-three Rules
and various Official Forms.

2. Projected amendments of the Civil Rules bearing on joinder
of parties and claims and on other matters. As previously reported,
the Civil Committee undertook consideration of joinder of parties (and
related joinder of claims) at its meeting on May 28-29, 1962. Revised
and amplified drafts were thereafter prepared, considered in intra-
Committee correspondence, and discussed at a Committee meeting on
February 21-23, 1963. The amendments have now undergone further
revision and will be resubmitted to the Committee at its nbxt meeting
scheduled for October 31-November 2, 1963. The Committee will also
consider a number of draft amendments on miscellaneous topics
developed during the same period. -

3. Discovery. After preparatory work which occupied most of
the past year, various phases of the field investigation of discovery are
now under way or in advanced planning stages. The inquiry will include:
(i) Questionnaire interview with lawyers on both sides of about 500 cases.
A draft questionnaire was presented to the Civil Committee at its
February meeting and in revised form it constitutes the basis for the



interviews. (ii) Mail questionnaire to a larger number of attorneys.
(iii) "Unstructured" interviews with specially selected members of the
bench and bar to obtain their informal impressions about discovery.
(iv) Special study comparing State with Federal cases in a State that
has very little discovery (Massachusetts).

The Columbia Project for Effective Justice which, in consultation
with the Reporter and Associate Reporter, is conducting the field
investigation, plans to present preliminary data and observations at
the forthcoming October meeting, and to make a final report in Spring
1964 in time to be considered by the Committee before the end of the
1964 fiscal year.

Proceeding concurrently with the field work is a traditional
analysis by the Associate Reporter of the Civil Rules, local rules,
State statutes and rules, court decisions, and secondary writings on
discovery. It is proposed that the initial presentation at the October
meeting relate to possible Rules changes that can be wholly or largely
appraised without regard to the field investigation. A second presen-
tation will be necessary at a Spring 1964 meeting to take account of the
work of the Columbia Project.

4. Unification of Admiralty and Civil Rules. The Reporters for
the Admiralty and Civil Committees have worked cooperatively on the
changes in the Civil Rules which will be needed to effect unification.
Part of the February meeting of the Civil Committee was given over
to a consideration of the views of the Admiralty Committee as presented
by its Reporter. It is hoped that the remaining problems will be settled
to mutual satisfaction at the next meetings of the respective Committees.

5. American Law Institute's Study of Jurisdiction. Recognizing
that the Study of the Division of J'irisdiction between State and Federal
Courts, undertaken by the ALI at the suggestion of the Chief Ju tice, is
related at various points to the work of the Civil Committee and the
Judicial Conference, the Reporters for the Study and the Committee
recently met with Judge Maria and had a useful preliminary discussion of
methods of procedure.

Benjamin Kaplan
Reporter



July 24, 1963

Honorable Albert B. Marie
Senior U. S. Circuit Judge
2070 United States Courthouse
Philadelphia 7, Pennsylvania

Dear Judge Mario:

The Bureau of the Budget has requested the views of the
Judicial Conference on the enclosed report of the Department of
Justiceon S. 1012, to make voluntary admissions and confessions
admissible in criminal proceeding. and prosecutions in the courts
of the United Stat.s and the District of Columbia. They have
requested our report within 30 days.

Sincerely,

Connie Green



June 1963

Materials on standing Committee on Rules oi Practice and Procedure

1. House and Senate Reports on H. R. 10154, 85th Congress.

2. Public Law 85-513.

3. Resolution of Judicial Conference, September 1958 session, as to
the implementation of P. L. 85-513.

4. March 1960 Judicial Conference Report, p. 422, containing announcement
by Chief Justice of organization of Committees.

5. Press Release, November 1960.

6. a. September 1960 Conference Report, p. 33.
b. Comrnmttee Report to Conference, September 1960.
c. Minutes of December 1959 and Auguzt 1960 Committee meetings.

7. a. March 1961 Conference Report, p. 24.
b. Committee Report to conference, March 1961.
c. Minutes of February 1961 Committee meeting.

8. September 1961 Conference Report, p. 76. (No meeting of Committee
prior to this session of the Conference, and no written Report to the
Conference. )

9. March 1962 Conference Report, p. 13. (No meeting of Comrnlittee
prior to this session of the Conference, and no written Report to the
Conference.)

10. q.September 1962 Conference Report, p. 40.
b. Committee Report to Conference, September 1962.
c. Minutes of August 1962 Counilttee meeting.

II. a. March 1963 Conference Report, p, 19.
b. Committee Report to Conference, March 1963.
c. Minutes of February 1963 Committee meeting.

12. Matters Referred to Committee on Rules of Practice and Procedure
by the Judicial Conference of the United States, 1956-1959.



June 1963

Materials on standing Committee on Rules of Practice and Procedure

1. House and Senate Reports on H. R. 10154, 65th Congress.

2. Public Law 85-513.

3. Resolution of Judicial Conference, September 1958 session, as to
the implementation of P. L. 85-513.

4. March 1960 Judicial Conference Report, p. 422, containing announcement
by Chief Justice of organization of Committees.

5. Press Release, November 1960.

6. a. September 1960 Conference Report, p. 33.
b. Committee Report to Conference. September 1960.
c. Minutes of December 1959 and August 1960 Committee meetings.

7. a. March 1961 Conference Report, p. 24.
b. Committee Report to Conference, March 1961.
c. Minutes of February 1961 Committee meeting.

8. September 1961 Conference Report, p. 76. (No meeting of Committee
prior to this session of the Conference, and no written Report to the
Conference. )

9. March 1962 Conference Report, p. 13. (No meeting of Committee
prior to this session of the Conference, and no written Report to the
Conference.)

10. aSeptember 1962 Conference Repo-t, p. 40.
b. Committee Report to Conference, September 1962.
c. Minutes of August 1962 C;ommittee meeting.

*1. a. March 1963 Conferen-e Report, p. 19.
b. Committee Report to Conference, March 1963.
c. Minutes of February 1963 Committee meeting.

12. Matters Referred to Committee on Rules of Practice and Procedure
by the Judicial Conference of the United States, 195b-1959."



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Or THE

JUDICIAL CONFERENCE OF THE UNITED STATES

SUPREME COURT BUILDING

WASHINGTON 25. D. C.

ALBERT e MARIS
CHAIRMAN

March 19, 1963
CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RULES

PHILLIP FORMAN
BANKRUPTCY RULES

JOHN C PICKETT
CRIMINAL RULES

WALTER L POPE
ADMIRALTY RULE6

E BARRETT PRETTYMAN
APPELLATE RULES

TO THE CHAIRMAN AND MEMBERS OF THE STANDING COMMITTEE

ON RULES OF PRACTICE AND PROCEDURE:

TO THE CHAIRMEN AND MEMBERS OF THE ADVISORY COMMITTEES:

The Supreme Court of the United States yesterday adopted

an Order fixing July 1, 1963, as the effective date of the amend-

ments to the Federal Rules of Civil Procedure adopted by the

Court and reported to Congress on January 21, 1963. A copy

of the Order of the Supreme Court is enclosed.

Sincerely yours,

./ /' //

Will Shafroth
Secretary

Enclosure



SUPREME COURT ORDER ADOPTED MARCH 18, 1963

Ordered (1) That paragraph (e) of Rule 86 of the Rules of

Civil Procedure, as adopted January 21, 1963, is amended to read

as follows:

(e) Effective Date of Amendments. The amendments
adopted by the Supreme Court on January 21, 1963,
and transmitted to the Congress on January 21, 1963,
shall take effect on July 1, 1963. They govern all
proceedings in actions brought after they take effect
and also all further proceedings in actions then pending,
except to the extent that in the opinion of the court
their application in a particular action pending when
the amendments take effect would not be feasible or
would work injustice, in which event the former
procedure applies.

(2) That the Chief Justice be authorized to transmit this

amendment to Congress in accordance with the provisions of

Title 28, U. S. C. , Sec. 2072.

(3) That this amendment shall take effect at the expiration

of 90 days after it has been reported by the Chief Justice to Congress.



October 16, 1962

To the Honorable, The Chief Justice and Associate Justices
of the Supreme Court of the United States

By direction of the Judicial Conference of the United States,
pursuant to the authority conferred by 28 U. S. C. §331, there is
herein presented to the Court for its consideration the proposal
recommending the desirability of unifying or integrating the admiralty
and civil rules, with the inclusion of certain rules for dealing with
special admiralty proceedings.

After consideration and approval by the standing Committee on
Rules of Practice and Procedure, this proposal received the approval
of the Judicial Conference at its session on September 19-20, 1962.
The minutes of the proceedings of the Judicial Conference on this
subject at its beptemnber session read as follows:

The Advisory Committee on Admiralty Rules has given
primary consideration to the desirability of unifying or
integrating the admiralty rules and the rules of civil
procedure and has concluded that unification, with the
inclusion of certain rules dealing with special admiralty
proceedings, is both feasible and desirable. The standing
Committee accepted and approved the action of the advisory
committee and recommended to the Conference that unifica-
tion of the civil and admiralty rules, with the inclusion of
certain rules dealing with special admiralty proceedings,
be approved. The Committee also recommended that the
Conference request the Supreme Court to consider the
proposal and indicate their views thereon, so that the
Committee may be free to proceed with the task of pre-
paring a draft of the unified civil and admiralty rules,
as proposed. These recommendations were approved
by the Conference.



The background and purposes of thAs proposal are described
in the attached report.

Respectfully submitted,

Warren Olney III
Director

Enclosure



EXHIBIT "C"

August 139 1962

REPORT BY ADVISORY COMMITTEE ON ADMIRALTY
RULES TO THE STANDING COMMITTEE ON RULES
OF PRACTICE AND PROCEDURE OF THE JUDICIAL

CONFERENCE OF THE UNITED STATES

One of the first actions taken by the Standing Com-

mittee was the adoption of a motion formally requesting the Advisory

Committee on Admiralty Rules to make an inquiry into the question

of the desirability of unifying or integrating the admiralty and

civil rules, and to report back to the Standing Committee. Before

the Admiralty Committee could undertake studies in response to that

request, it was confronted with the emergency task of making the

surveys and inquiries and recommendations suggested by the Supreme

Court in Miner ve Atlass, 363 U.S. 641, which had invalidated the

local rules relating to discovery depo:iitions prevailing in a number

of districts. The Committee was thus diverted to this other task

which finally resulted in our recommendation to the Standing Com-

mittee of the Amendments to the Rules of Practice in Admiralty and

Maritime Cases which your Committee approved and which were ultimate-

ly adopted by the Supreme Court, becoming effective July 19, 1961.

Since that time the Advisory Committee on Admiralty

Rules has given its undivided attention to the problem presented



by the original inquiry of the Standing Committee with respect to

unification of the civil and admiralty rules. It has held meetings

on September 18, 1961, January 22, 23,24, 1962, and June 11, 12 and

13, 1962. At the conclusion of its last meeting the Committee

adopted the following motion:

"That it is the sense of ghis Committee that unifica-
tion is both feasible and desirable, with the inclusion of
certain rules for dealing with special admiralty proceedings;
that we so report to the standing Committee; that we further
report to that Committee that we now conceive our future task
to be the effactuation of that unification."

Twelve of the thirteen members of the Committee voted

in favor of the motion; the single negative vote was not a vote

against the desirability or feasibility of unification0 The member

so voting did so only because of his objectiona to the phrasing of

the motion, lie wished so exclude the reference to "certain rules

for dealing with special admiralty proceedings".

The Ccmmittee is therefore able to make this progress

report to the effect that its work has proceeded to a point where

it is able to express its unanimous agreement that the inquiry ad-

dressed to the Advisory Committee on Admiralty Rules by the Stand-

ing Committee should be answered in the affirmative.

Our mode of procedure has been as follows: Our Re-

porter has prepared suggested sample sets of possible unified

rules. After a first such draft was considered by the Committee,

2



the Reporter produced a second draft incorporating suggestions made

by or to the Committee. This further draft has had much study by

the Committee.

There has been made available to the members of the

Standing Committee a revised summary of how the existing rules would

be disposed of in such a unification. This summary should be added

to this report.

The work of revising and completing the current draft

of the sample set of rules-has not been completed. Some difficult

problems remain to be solved; but the Committee has reached the point

where it has been able to ascertain, as reflected by the action taken

by the Committee, that these problems are capable of solution.

Our Reporter, Professor Brainerd Currie, has set

forth the following statement of some of the problems of unification.

It is illustrative only.

"Unification does not mean complete uniformity. No

one has ever suggested that unification could be accomplished

by revoking the Admiralty Rules and making the Civil Rules ap-

plicable to what are now admiralty cases. There must be spec-

ial rules to take care of certain admiralty proceedings hereto-

fore unknown to the Civil Practice, such as attachment and gar-

nishment, actions in rem, and proceedings for limitation of

3



liability. These matters have been dealt with in a set of Sup-

plemental Rules, so constructed as not to have any impact on the

civil practice. In the main body of the unified rules uniform-

ity is highly desirable; yet in those few instances in which it

does not seem that early agreement on a uniform rule is feasible,

exceptions can be made: There can be differential treatment

depending on the ground of jurisdiction invoked by the plaint-

iff. Of course, euch exceptions should be kept to a minimum;

to multiply them unnecessarily would detract from the desirabl

ility of unification. For this reason there should be full co-

operation by the two Advisory Committees in an effort to achieve

the maximum degree of uniformity.

Most of the Civil Rules are either identical with

existing Admiralty Rules or can be applied to admiralty cases

without difficulty. Most of the problems involved in agreeing

on a uniform rule have been satisfactorily solved, or are minor.

Thus the basic problem of the right to jury trial was solved,

to the satisfaction of the Admisory Committee on Admiralty Rules,

at an early stage. Our purpose was to preserve the status quo:

neither to enlarge nor to curtail the right to jury trial. At

the present time a suitor wishing to avoid Jury trial files a

libel in admiralty; a suitor wishing to insure jury trial (if

his claim is within the savtng-to-suitors clause) files a civil

4



action. By providing for one form of action, to be commenced by

the filing of a complaint, unification will remove this method

of differentiating between cases in which there is a right to

jury trial from those in which there is no such right. But uni-

fication, as envisaged, would preserve the status quo, and in

particular the plaintiff's control over the question of jury

trial, but (1) providing that the rules do not impair any con-

stitutional or statutory right to jury trial and (2) providing

that the rules do not create any right to jury trial when the

plaintiff invokes only the admiralty jurisdiction.

Illustrative of the minor problems, and incidentally

of the contribution which the study of unification&s capable of

making to general improvement of the practice, is the time for

appeal. In the beginning there was some ground for anticipat-

ing that there would be sentiment for retaining the present

times for appeals in admiralty cases (90 days, fifteen days for

interlocutory appeals). These would be superimposed on the

present times for appeal in civil cases (30 days, 60 when the

United States is a party, plus one or two special statutory pro-

visions). After some discussion, however, the Advisory Committee

on Admiralty Rules unanimously voted in favor of a single time

of 30 days for all cases. This rather bold and original move

in the direction of uniforiqity and simplification was made un-

5



animously, and present indications are that it will be regarded

sympathetically by the Civil Committee. There may be objection

from the Government, but at our last meeting the Admiralty Com-

mittee voted to adhere to its recommendation. Even if it should

turn out in the end that agreement cannot be reached on a single

time for appeal x all cases, it is evident that agreement can be

reached on a uniform rule without distinction between suits in

admiralty and civil actions.

It appears that there are probably only two problems

that are serious in the sense that agreement on a rule uniformly

applicable to civil and admiralty cases may not be likely in the

near future.

The first of these concerns third-party practice.

This practice originated in admiralty (Admiralty Rule 56), and

the original Civil Rule (FRCP 14) was modeled on the Admiralty

Rule. Like the admiralty practice, the Civil Rule originally

contemplated that the defendant could bring in a third-party

defendant not only on the ground of indemnification but also on

the ground that the third-party defendant is liable directly to

the plaintiff: in other words, that the defendant could tender

a new defendant to the plaintiff, and demand that -he plaintiff

take judgment against him. This feature of the Civil practice

encountered two difficulties: (1) In diversity cases, the addi-

6



tion of a party having the same citizenship as the plaintiff was

held to destroy jurisdiction; (2) if the plaintiff refused to

amend his complaint and demand judgment atnst the third-party

defendant, there was no way of requiring him to do so. Minor

adjustments in the rule might have dealt with these difficulties.

Instead, the Civil Rule was amended to abandon this feature of

third-party practice altogether, so that the third-party defend-

ant can be impleaded only on the ground of liability over to the

defendant.

This feature of the practice, however, is an import-

ant implementation of a substantive right under the maritime law.

At least in collision cases, and probably in some other cases of

maritime tort, it is to the defendant's advantage as a matter of

law to implead another party who may be jointly liable to the

plaintiff. This is so because of the maritime rule of divided

damages, and because of the practice of entering conditional de-

crees when joint tortfeasors are sued together. Thus if the in-

nocent victim of a mutual-fault collision between two vessels

sues only one of the vessels, he is entitled to unconditional

judgment for his full damage; but if the vessel sued can implead

the other, and mutual fault is found, the decree against each

will be in the first instance for only a moiety of the plaint-

iff's damage, and the original defendant will be liable fdr the

7



whole only in the event that the plaintiff -'annot collect from

the third-party defendant. Our Committee feels that it is im-

portant to preserve this procedure.

We have considered several ways of dealing with this

problem. Unless, as seems unlikely, the Civil Committee is pre-

pared to retu-irn to a modified version of its practice prior to

the amendment of FRCP 14, ft appears that we shall have to make

a differertiation on jurisdictional lines, retaining the admir-

alty practice for cases founded solely on the aumiralty jurisdic-

tion.

The second of the relatively serious problems concerns

FRCP 26(a) and deposeitions. The stufling-block here is the re-

quirement of leave of court when the plaintiff serves a deposi-

tion notice within 20 days after commencement of the action. Be-

cause of its reservations as to this feature of the Rule, our

Committee, in adopting the substance of Rule 26 as a new Admiralty

Rule, provided that depositions may also be taken in accordance

with the de bene esse statutes, which, whatever their limitations,

do not require leave. Our Committee objects to the. 20-day rule

as it stands because (i) it is often inconvenient to obtain leave

of court w;hen it is desired to take the deposition of a witness

who is about to leave the jurisdiction, and because (2) the rule
of thumb concerning the order in which depositions are taken

8



("first come, first served"), which has grown outside the Rules,

is nevertheless based on the 20-day requirement. Probably the

latter objection is not peculLar in any way to the admiralty prac-

tice, and is just as much a problem for the Civil Committee. While

the first is not necessarily peculiar to admiralty, the f£v-ling is

that the problem of the departing witness is especially acute be-

cause of the mobility of vessels and maritime personnel.

Preliminary discussions have indicated that there is

not much hope of early agreement on a uniform rule, so that dif-

ferential treatment may be necessary blre also, As a result of

our most recent meeting, however, it appears that there may be

good prospects of agreement on a modification of FRCP 26(a) dis-

pensing with the requirement of leave where there is an affidavit

to the effect that the witness is about to become unavailable."

Respectfully submitted,

Bailey Aldrich
Charles L. Black, Jr.
Stuart B. Bradley
Herbert U. Christenberry
Leavenworth Colby
Edward J. Dimock
Abraham E. Freedman
William A. Grimes
Harold M Kennedy
Sam L. Levinson
John C. MeHose
W. J. Symmers
Walter L. Pope, Chairman

Brainerd Currie, Reporter
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MEMORANDUM ON THE FEASIBILITY OF UNIFICATION

February, 1962

Now that the Advisory Committee has devoted two full meetings to
consideration of the feasibility and desirability of unifying the Civil and
Admiralty rules, the following summary can be made. This may be regarded
as a revision of the memorandum of August 9, 1960, on feasibility.

1. The following Civil and Admiralty rules are i Jentical, or substan-
tially so. The enumeration does not include Admiralty rules that are in prin-
ciple the same as various provisions of the Civil Rules. (A separate memo-
randum included in the new draft of "Sample" Unified Rules shows the dispo-
sition of each Admiralty rule.

FRCP ADMIRALTY SUBJECT

3 1 Commencement of Action
16 44 1/2 Pre-Trial Procedure; Formulating Issues
27 30B Depositions before Action or Pending Appeal
28 30C Persons before Whom Depositions May Be Taken
29 30D Stipulations regarding the Taking of Depositions
30 30E Depositions upon Oral Examination
31 30F Depositions of Witnesses upon Written Inter-

rogatorie s
32 30G Effect of Errors and Irregularities in Depositions
34 32 Discovery and Production of Documents and

Things for Inspection, Copying, or Photo-
graphing

35 32A Physical and Mental Examination of Persons
36 32B Admission of Facts and of Genuineness of

Documents
37 32C refusal to Make Discovery: Consequences
43(b) 46A Evidence: (b) Scope of Examination and Cross-

2xamination
45 32D Subooena
56 58 SLmmary Judgment
57 59 Declaratory Judgments
83 44 Rules :y District Courts

2. The following Civil Rules can be incorporated in unified rules with
no substantial problem so far a- the admiralty practice is concerned. This
means that no objection has been voiced either in MLA Document 375 or in
the course of the Committee's consideration of unification, or that objections
have been found unsubstantial.



FRCP SUBJECT
5 Service and Filing of Pleadings and Other Papers
9 Pleading Special Matters

10 Form of Pleadings
19 Necessary Joinder of Parties
20 Permissive Joinder of Parties
21 Misjoinder and Non-Joinder of P-.
22 Interpleader
23 Class Actions
24 Intervention
25 Substitution of Parties
39 Trial by Jury or by the Court
40 Assignment of Cases for Trial
41 Dismissal of Actions
42 Consolidation; Separate Trials
43 Evidence
44 Proof of Official Record
46 Exceptions Unnecessary
47 Jurors
48 Juries of Less Than Twelve--Majority Verdict
49 Special Verdicts and Interrogatories
50 Motion for a Directed Verdict
5 1 Instructions to Jury: Objection
52 Findings by the Court
59 New Trials; Amendment of Judgments I
60 Relief From Judgment or Order
61 Harmless Error
65 Injunctions
66 Receivers Appointed by Federal Courts
69 Execution
70 Judgment for Specific Acts; Vesting Title
71 Process in Behalf of and Against Persons Not Parties
7 1A Condemnation ci- property
72 Appeal from a District Court to the Supreme Court
74 Joint or Several Appeals to the Supreme Court or to a

Circuit Court of Appeals; Summons and Severance
Abolished

75 Recor i on Appeal to a Circuit Court of Appeals
76 Recor)-. ;n Appeal to a Circuit Court of Appeals; Agreed

8,.ement
77 District Courts and Clerks
78 Motion Day
79 Books and Records Kept by the Clerk and Entries Hierein
80 Stenographer; stenographic Report or Transcript as Evidence
82 Jurisdiction aid Venue Unaffected
84 Forms



3. The following Civil Rules, considered as unified rules, raise more
or less substantial problems that have been solved, or may have to be
solved, by providing for differential treatment of actions founded on the
admiralty and maritime jurisdiction:

FRCP SUBJECT
2 One Form of Action

Z4i7 Third-party practice
38 Jury Trial of Right

/26/ Depositions Pending Action (the twenty-day rule)
~327 Interrogatories to Parties (the 10-day rule)

With respect to the rules in brackets the problem may still be solved
by agreement with the Civil Rules Committee on a uniform rule.

4. The following Civil Rules, considered as unified rules, raise more
or less substantial problems that have been solved, or can readily be solved,
without resort to differential treatment based on jurisdictional grounds (except
that the bracketed rules may have to be solved by such differential treatment).
In some instances agreement must be reached with the Civil Rules Committed
on the particular solution reached by the Admiralty Committee; but in Beach
instance agreement on a uniform rule seems possible.

FRCP SUBJECT
4 Irocess
6 Time
7 Pleadings Allowed; Form of Motions
8 General I; Ies of Pleping

11 Signing ol Pleading
12 Defenses and Oble" , 3--When and How Presented--By

Pleading or Mc- -n Motlon for Judgment on Pleadings
13 2t)unterc!j3im ard Cross-Claim
15 J -i endod and Supplemental Pleadings
21 Pu:lses Plerntiff and Defendant; Capacity
1 Jc-,ider of Claims and Remedies

,.._Dpositions Pending Action
fi3T7 Interrogatories to Parties

53 Masters
54 Judgments; Costs
55 Default
58 Lntry of J'dgment
62 stay of .ecdings To Enforce a Judgment
63 Disabi "/ o- Tudge
64 Seizxf ;r, son or Property
68 Of I - dgpdgent
73 Appedi tc a gircuit Court of Appeals



5. A few Civil Rules such as FRCP 1 (Scope of rules), 2 (One form of
action), and 81 (Applicability in general) raise no problem as unified rules,
butgo to the essence of unification. The incorporation of these rules as
modified may encounter resistance; but such resistance goes not to the
feasibility but to the desirability of unification. Similarly, there may remain
resistance to the treatment of terminology, counterclaims, joinder, and jury
trial although all problems Df feasibility associated with these matters have
been solved.

6. The rules relating to the distinctively maritime remedies (maritime
a ttachment and garnishment, actions fin rem, and limitation of liability) are
collected in a set of Supplemental Rules. There are relatively few problems,
all susceptible of ready solution. Whatever the problems, they are not
problems of unification, since they concern only proceedings founded solely
on the admiralty and maritime jurisdiction. Their solution does not involve
agreement with the Civil Rules Committee. Since these rules are not
physically part of the Federal Rules of Civil Procedure the problems can be
treated without fear of unduly encumbering those rules.



0eptember 21, 1962

To the Honorable, The Chief Justice and Associate Justices
of the Supreme Court of the United states

By direction of the Judicial Conference of the United States,
pursuant to the authority conferred by 28 U. a. C. §331, there are here-
with presented to the Court for its consideration proposed amendments
to Rules of Civil Procedure for the United States District Courts. These
amendments received the approval of the Judicial Conference at its session
on September 19-20, 1962.

By authority of the standing Conimittee on Rules of Practice and
Procedure of the Judicial Conference, a preliminary draft of proposed
amendments with explanatory notes, prepared by the Advisory Committee
on Civil Rules, was widely distributed to the bench, bar, and law schools
in October 1961.

The Advisory Committee studied the comnents and suggestions
received, modified the draft in some respects, and presented the revised
draft to the standing Committee. The standing Committee approved the
revised draft subject to certain further changes, which have been incorporated.
Upon the recommendation of the standing Committee, the Judicial Conference
has approved the proposed amendments.

The background and purposes of the amrendments are described
in the Advisory Corni-nittee's notes.

The Judicial Conference recommends that the proposed arriendmnents
be adopted by the Court.

Respectfully submitted,

Vvarren Olney III
Director

mo m__ _ _ IN____ "M



Delvcember 11 , 1962

To the Honorable, The Chief Justice and Associate Justices
of the Supreme Court of the United States

By direction of the Judicial Conference of the United States,
pursuant to the authority conferred by 28 U.S. C. §331, there are here-
with presented to the Court for its consideration proposed amendments
to Rules of Civil Procedure for the United States District Courts. These
amendments received the approval of the Judicial Conference at its session
on September 19-20, 1962.

By authority of the standing Committee on Rules of Practice and
Procedure of the Judicial Conference, a preliminary draft of proposed
amendments with explanatory notes, prepared by the Advisory Committee
on Civil Rules, was widely distributed to the bench, bar, and law schools
in October 1961.

The Advisory Committee studied the comments and suggestions
received, modified the draft in some respects, d presented the revised
draft to the standing Committee. The standing Comnmittee approved thi
revised draft subject to certain further changes, which have been incorporated.
Upon the recommendation of the standing Committee, the Judicial Conference
has approved the proposed amendments.

Tho background and purposes of the amendments are described
in the Advisory Committee's notes.

The Judicial Conference recommends that the proposed amendments
be adopted by the Court.

Respectfully submitted,

1N ill Shafroth
Acting Director



Agenda E- 4
Rules Committee
Sept. 1963

REPORT OF THE COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Commnittee on Rules of Practice and Procedure has re-

ceived from the Advisory Committee on Criminal Rules a report of its

study of the provisions of Rule 5(a) of the Federal Rules of Criminal

Procedure. That report, a copy of which is annexed hereto, recommends

that the Judicial Conference disapprove S. 1012, 88th Cong., and sim-

ilar bills which seek to abrogate the McNabb-Mallory rule. Your Com-

mittee approves tile report of the Advisory Committee on Criminal Rules

and recommends that it be approved and adopted by the Judicial Confer-

ence and that the Bureau of the Budget, whiich has requested the views

of the Conference on S. 1012, 88th Cong., be informed of the action of

the Conference.

Our Committee has no definitive proposals to present to the

Judicial Conference at this time for changes in the rules of practice

and procedure. Tentative proposals for the amendment of certain of

the Federal Rules of Criminal Procedure have been widely circulated and

are now being considered by the bench and bar. All five of the advisory

committees now under appointment are actively engaged in the work to

which they have been assigned. Progress reports from each of them are

annexed hereto for the information of the Conference.

Respectfully submitted,

August 26, 1963 man



REPO,'T OF TritE ADVISORtY COMMITTEE ON CRIMINAL RULES
OF ITS STUDY OF THE PROVISIONS OF RULE 5(a)

The .Advisory Commnittee on Criminal Rules has spent a
consisierabie amounc of time studying and discussing the
problemls rabased by the provisions of Rule 5(a) which re-
quires that a person arrested be brought before a commissioner
'without unnecessary delay.1"

The present status of the deliberations of the Committee
on these problems is as follows:

(1) The Committee is agreed that there should be no
change in the doctrine enunciated by the Supreme Court in
such, cases as McNabb v. United States, 318 U.S. 332 (1943)
and Ma lloiyv. United States, 354 U.S. 449 (1957) under
which confessions obtained during a period of delay longer
than Chat permitted by &ule 5(a) are excluded from evidence.

(2) The Committee has so far been unable to articulate
any better standard than "without unnecessary delay" which
will fit the wide variety of situations and circumstances
which exist in the various federal districts.

(3) The Committee recognizes that special problems may
exist in the District of Columbia because of the fact that
the police in the District have general law enforcement
jurisdiction, However, the Committee has felt that special
rules for the District should not be incorporated in the
Rules of criminal Procedure. Tlie Committee, therefore, has
not given special attention to the problems which are peculiar
to the District.

However, the Conunittee does recommend to the Judicial
Conference that it oppose S. 1012 and similar bills which
merely seek to abrogate the McNabb-Mallory rule in the
District of Columbia. Such proposals avoid, but do not
solve, the fundamental problems of what procedures are
appropriate to govern the police in the District. Instead,
their thrust appears to be to permit the police to avoid the
present procedure in the course of securing confessions
subje,-t only to the controls imposed where the violations
are so grave as to result in determinations that confessions
are ..n nvoluntary,

Respectfully submitted:

July 2, 196j John C. Pickett, Chairman



July 18, 1963

To the Chairman and Members of the Standing Committee on Rules
of Practice and Procedure of the Judicial Conference of the United States:

STATEMENT ON BEHALF OF THE ADVISORY COMMITTEE
ON CIVIL RULES

Since July 18, 1962, the date of the last report to the standing
Committee, the following has been accomplished or projected.

1. Amendments of the Civil Rules effective July 1, 1963.
In its report of July 18, 1962, the Civil Committee recomnmended adoption
of a set of amendments as revised and supplemented following public
circulation of a "Preliminary Draft" in October 1961. At a meeting
in San Francisco on August 13-14, 1962, the standing Committee approved
the amendments subject to certain changes. Having been recommended
by the standing Committee to the Judicial Conference, and by the
Conference to the Court, the amendments were adopted by the Court
by Order of January 21, 1963, and transmitted to Congress on that day.

They became effective on July 1, 1963, affecting twenty-three Rules
and various Official Forms.

2. Projected amendments of the Civil Rules bearing on joinder
of parties and claims and on other matters. As previously reported,
the Civil Committee undertook consideration of joinder of parties (and
related joinder of claims) at its meeting on May 28-29, 1962. Revised
and amplified drafts were thereafter prepared, considered in intra-
Committee correspondence, and discussed at a Committee meeting on
February 21-23, 1963. The amendments have now undergone further
revision and will be resubmitted to the Committee at its next meeting
scheduled for October 31-November 2, 1963. The Committee will also
consider a number of draft amendments on miscellaneous topics
developed during the same period.

3. Discovery. After preparatory work which occupied most of
the past year, various phases of the field investigation of discovery are
now under way or in advanced planning stages. The inquiry will include:
(i) Questionnaire interview with lawyers on both sides of about 500 cases.
A draft questionnaire was presented to the Civil Committee at its
February meeting and in revised form it constitutes the basis for the
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interviews. (ii) Mail questionnaire to a larger number of attorneys.

(iii) "Unstructured" interviews with specially selected members of the

bench and bar to obtain their informal impressions about discovery.

(iv) Special study comparing State with Federal cases in a State that

has very little discovery (Massachusetts).

The Columbia Project for Effective Justice which, in consultation

with the Reporter and Associate Reporter, is conducting the field

investigation, plans to present preliminary data and observations at

the forthcoming October meeting, and to make a final report in Spring

1964 in time to be considered by the Committee before the end of the

1964 fiscal year.

Proceeding concurrently with the field work is a traditional

analysis by the Associate Reporter of the Civil Rules, local rules,

State statutes and rules, court decisions, and secondary writings on

discovery. It is proposed that the initial presentation at the October

meeting relate to possible Rules changes that can be wholly or largely

appraised without regard to the field investigation. A second presen-

tation will be necessary at a Spring 1964 meeting to take account of the

work of the Columbia Project.

4, Unification of Admiralty and Civil Rules. The Reporters for

tne Admiralty and Civil Committees have worked cooperatively on the

changes in the Civil Rules which will be needed to effect unification.

Part of the February meeting of the Civil Committee was given over

to a consideration of the views of the Admiralty Committee as presented

by its Reporter. It is hoped that the remaining problems will be settled

to mutual satisfaction at the next meetings or the respective Committees.

9

5'. American Law Institute's Study of Jurisdiction. Recognizing

that the Study of the Division of Jurisdiction between State and Federal

Courts, undertaken by the ALI at the suggestion of the Chief Justice, is

related at various points to the work of the Civil Committee and the

Judicial Conference, the Reporters for the Study and the Committee

recently met with Judge Maris and had a useful preliminary discussion of

methods of procedure.

Benjamin Kaplan
Reporter
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TO THE CHAIRMAN AND MEMBERS OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

As you know, the Advisory Committee on Admiralty Rules has
resolved that unification of the civil and admiralty practices, with certain
special rules for distinctively maritime matters, is both feasible and de-
sirable. The plan to implement this resolution has been approved in prin-
ciple by you and by the Judicial Conference, and the Supreme Court has
informally indicated its approval of the principle. The plan has similarly
been approved by the responsible committee of the Maritime Law Associa-
tion of the United States, with whom the Advisory Committee has worked
closely. Finally, the plan has been reviewed by the Advisory Committee
on Civil Rules with generally favorable results, although a few points of
difference have been defined.

The Advisory Committee on Admiralty Rules will meet again in
September. At that time, it is hoped, we can take definitive action re-
commending to you a set of amendments to the Federal Rules of Civil Pro-
cedure necessary to effectuate the plan of unification, together with a
set of Supplemental Rules governing the distinctively maritime remedies
(attachment and garnishment, proceedings in rem, and proceedings for
limitation of liability). It is reasonable to nope that at its meeti.ng in
October the Advisory Committee on Civil Rules will take definitive action
on the proposal. You would then be in position to submit the proposal to
the bench and bar generally for criticism.

The proposal will be based on the Civil Rules as of July 1, 1963,
including the amendments that became effective on that date.

Respectf yy submitted,

Brainerd Currie
Reporter
Advisory Committee on Admiralty XAes



July 3rd, 1963

MEMORANDUM

TO: The Honorable Albert B. Maris, Chairman, and the
Members-of the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United
States

FROM: Frank R. Kennedy, Reporter for the Advisory Committee
on Bankruptcy Rules

SUBJECT: Progress Report of the Advisory Committee on Bankruptcy
Rules

The Advisory Committee on Bankruptcy Rules is continuing its

study of the General Orders and Official Forms in Bankruptcy.

The Committee held two meetings during the fiscal year which

ended on June 30, 1963, the first for 3 1/2 days in November and

the second for 2 1/2 days in June. At no session of the

Committee was more than one member absent, and for a good part of

the first meeting all members were present. In addition, Judge

Maris and Professor Moore attended most of the sessions of both

meetings held during the year. Edwin Covey, who was Chief of the

Bankruptcy Division of the Administrative Office of United States

Courts until his retirement during the year, attended the first

meeting as an advisor to the Committee and the second as a newly

appointed member.
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In addition, a subcommittee, constituted at the first of

these two meetings and consisting of Judge Gignoux and Charles

Seligson in addition to the Chairman of the Advisory Committee

and the Reporter, met twice for two days each to review matters

of form and style of drafts for general orders and official forms

previously approved in substance by the Committee.

About ten general orders and thirty official forms appear

to be close to final versions after extended consideration by the

Advisory Committee. In nearly all cases the revisions are sub-

stantial. The process of reaching finality in the drafts of both

the general orders and the official forms has proved quite time-

consuming. Submission of issues to committee vote by mailed

ballots has been utilized where feasible and will continue so to

be used, but it has frequently been found necessary during meetings

to reconsider matters once supposedly settled by mailed ballots.

The general orders and official forms are promulgated by the

Supreme Court pursuant to section 30 of the Bankruptcy Act rather

than under the Judicial Ccde. In carrying out the responsibility

assigned it by this section, the Supreme Court has prescribed

over sixty forms, many of them quite detailed. Undoubtedly

one reason for their specificity is that they were prepared in
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contemplation of use by laymen. Unlike the forms accompanying

the Civil and Criminal Rules, the Official Forms in Bankruptcy

are not merely illustrative; rather, as General Order 38 says,

they "shall be observed and used, with such alterations as may

be necessary to suit the circumstances of any particular case."

The Advisory Committee expects to reduce the number of the

forms and the detail of those retained. It is considering the

feasibility of recommending that some of the forms be issued by

or with the approval of the Judicial Conference as illustrations

rather than as official forms prescribed by the Supreme Court.

Nevertheless, the Committee has necessarily been concerned with

a great many particulars of bankruptcy practice in working toward

its objective in revising the general orders and forms, many of

which have come through without substantial change since 1867.

The Advisory Committee has tentatively set November 20-22,

1963, as the dates for its next meeting, with April of 1964 as

the most likely time for a second meeting during the present fiscal

year. It is hoped that finishing touches can be put on the ten

general orders and thirty official forms earlier referred to and

that substantial progress can be made on the considerable number

of proposals affecting other orders and forms. The agenda will

also include several proposals for new general orders and official
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forms. Some of these proposals arise out of recent changes in

the Bankruptcy Act, including the Omnibus Act of 1962 and two

amendments already enacted in 1963. The Committee does not

regard any changes sufficiently pressing, however, to warrant

submission of its proposals for consideration by the bench and

bar prior to the completion of its study of all the general

orders and official forms and the proposals it has received.

Mention should perhaps again be made of the possible

enactment by Congress of the proposed amendment of 28 U.S.C. to

confer rule-making power on the Supreme Court for proceedings

under the Bankruptcy Act comparable to that conferred by sections

2072 and 2073 respecting general civil and admiralty practice.

Section 30 of the Bankruptcy Act would be repealed at the same

time. The proposal, embodied in H. 2859, passed the House by

voice vote on April 22, 1963. If enacted, this measure would

substantially revise the frame of reference for the Advisory

Committee by freeing it from the obligation to keep all bank-

ruptcy rules and forms it proposes consistent with the Bankruptcy

Act. While some of the general orders and official forms would

not be significantly affected by enactnmer-. of the proposed

legislation, some would surely be recast in their entirety. The
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Committee is not waiting for Congress to act on this proposal,

however. It has much yet to do within existing limitations to

bring the general orders and official forms in bankruptcy up

to date and to carry out its responsibility to recommend changes

in the interest of promoting simplicity of procedure, fairness

in administration, just determination of litigation, and

elimination of unjustifiable expense and delay.
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Report on Work of Advisory Comm ittee on Criminal Rules

The Advisory Coiimmittee on Criminal Rules is
presently engaged in receiving and analyzing comments on the
Preliminary Draft which was circulated in December, 1962.
We are planning to meet in October, 1963, to give preliminary
consideration to a redraft of the matters covered in the Pre-
liminary Draft. A final draft will be prepared after all
comments are in. It is hoped that this draft can be acted
on by the Advisory Committee in January, 1964, and presented
to the standing Committee in February, 1964.

The Advisory Committee is also working on
proposed amendments in addition to those contained in the
Preliminary Draft. It is hoped that these additional pro-
posals can be ready for circulation to the bench and bar
for comment after the meeting in January, 1964.

,tdward L. Barrett, Jr.June 3, 1963 reporter



STATEMENT OF THE PROGRESS OF THE WORK OF
THE ADVISORY COMMITTEE ON APPELLATE RULES

June, 1963

To the Chairman and Members of the Standin Committee on
Practice and Procedure of the Judicial Conference of the
United States:

We herewith submit a progress report concerning

the present status of our work. Our last such report was sub-

mitted a year ago.

We have had two meetings during this past year, the

second a three-day meeting May 20-23, 1963. We have sched-

uled a meeting for August 26th and 27th.

We now have in various stages of development a com-

plete set of proposed rules, beginning with the filing of a notice

of appeal. Some of these rules have been approved in final

form; some have been approved in first draft; some have been

outlined in principle and the principle later reviewed, and in

some the principle has merely been determined. We have so

arranged our schedule of work that we hope to have by the end

of our August meeting a set of appellate rules which will be in

such shape as that they can be forwarded to you for your review

and circulation to the bar and bench for comment.



This Committee has tried to be careful in those phases

of its work which touch upon the work of other Committees and

has requested comments in respect to the appellate phases of

these other subjects, i.e., admiralty, bankruptcy, etc. As

you were advised in our last report, we had attempted to draft

a separate rule for review of decisions of the Tax Court. Later

developments, however, brought us to the conclusion that this

rule should be integrated into the general rules for appellate

procedure.

We have been mindful of the request made by your

Committee that integrated portions of proposed appellate rules

be forwarded to you when and as available, but the rules have

not been developed in integrated parts and so we have not been

able to follow this program.

In brief, we hope to have before your Committee by

November a draft of a complete set of proposed appellate rules.

Respectfully Submitted,

E. Barrett Prettyrman, Chairman
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Agenda D 3
Rules Committee
March 1963

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Summary of Report

The annexed report recommends that an Advisory Committee on

Uniform Rules of Evidence for the United States District Courts be

appointed by the Chief Justice, together with a reporter or reporters,

but only after the Supreme Court has indicated informally its approval

of proceeding with the Evidence project.

The report also recommends that the Special Committee on

Evidence, having completed its assignment, be discharged.
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REPORT OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Washington on February 25, 1963. All the members of the Committee

were present. Mr. Shafroth and Mr. Spaniol of the Administrative

Office were also present.

Election of Secretary

The Committee. received the resignation of Aubrey Gasque, former

Assistant Director of the Administrative Office, as Secretary of the

Committee and elected Will Shafroth, Deputy Director of the Administra-

tive Office as Secretary of the standing Committee and ex officio, as

Secretary of the Advisory Committees. The Committee adopted a

resolution expressing its gratitude for the excellent service which Mr.

Gasque had rendered for and with the Committee as its Secretary in. the

improvement of federal judicial procedure.

Uniform Rules of Evidence

The Special Committee appointed to consider the feasibility

and desirability of formulating uniform rules of evidence for the Federal
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Courts presented its final report, -Ahich your Committee unanimously

approved. A copy of the report is annexed hereto as Appendix "A".

In accordance with the report of the Special Committee, your

Committee reports that it is feasible and desirable to formulate uniform

rules of evidence to be adopted by the Supreme Court for the United

States District Courts. Your Committee accordingly recommends that

an advisory committee on rules of evidence be appointed by the Chief

Justice consisting of approximately 15 members broadly representative

of all segments of the profession, with special emphasis on trial

lawyers and trial judges, and that a reporter, or reporters, to the

advisory committee be appointed by the Chief Justice. Your Committee

suggests, however, that the appointment of the advisory committee and

reporter be deferred until after the Supreme Court has indicated informally

its approval of proceeding with the project.

The Special Committee on Evidence has asked to be discharged,

and since its assignme nt has been compie .ed your Committee recommends

that its request be granted.

Advisory Committee on Criminal Rules

The Advisory Committee on Criminal Rules held a meeting on

October 1-3, 1962 and gave tentative approval to amendments to a large

number of the Rules of Criminal Procedure. These amendments have
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been prepared by your Committee in printed form and circulated widely

to the Bench and Bar of the country who have been requested to submit

their comments and suggestions not later than December 31, 1963.

Meanwhile, the Advisory Committee is proceeding with its study of

the remaining Rules of Criminal Procedure not involved in the foregoing

amendments and hopes to have its recommendations with respect to

those rules formulated within the coming year.

Advisory Committees on Civil, Admiralty, Bankruptcy
and Appellate Rules

Each of these Advisory Committees has held a meeting since our

last report and each of them is giving active consideration to the stud,

and formulation of amendments to the rules of procedure within its

jurisdiction. None of these Committees, however, has formulated

any definitive amendments to be submitted to the Bench and Bar at this

time.

It should be added that the Advisory Committees on Civil Rules

and Admiralty Rules, and their Reporters, are working closely together

in the program of unifying the Civil and Admiralty Rules of Practice,

and substantial and gratifying progress is being made in this project.

The Committees are looking forward to the probability of being able to
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agree at meetings to be held next Fall upon the amendments of the

Civil Rules, which are necessary to this end.

Respectfully submitted,

Albert B. arls
Chairman

February 25, 1963



APPENDIX "A"

Final Report of the Special

Committee on Evidence

To the standing Committee on Rules of Practice and Procedure of the

Judicial Conference of the United States:

The special Committee dn Evidence met in the Supreme Court

Building on January 17, 1963. The following members were present:

James Wm. Moore, Chairman
Dean Acheson
Phillip Forman
Walter L. Pope

Others attending were Albert B. Maris, Chairman of the

standing Committee on Rules of Practice and Procedure; Dean Mason

Ladd and Peyton Ford, members of the standing Committee; Aubrey

Gasque, Executive Secretary of the Rules Committee; Will Shafroth

and Joseph F. Spaniol, Jr. , of the Administrative Office of the

United States Courts; Thomas F. Green, Jr. , Reporter of the special

Evidence Committee and Howard P. Fink, Assistant to the Reporter.

The Committee considered the replies which have been re-

ceived from the bench and bar in response to the Preliminary Re-

port of February 1962.

The deliberations of the Committee were directed princi-

pally to the feasibility and desirability of having evidence rules

which would be uniform throughout the Federal Court system; and



whether the existing statutory authority was sufficient to encom-

pass the promulgation of such rules.

After full discussion of the views of those present, and

of the comments received, it was decided that the time has now

arrived for an advisory committee to be formed to go forward with

the task of drafting such rules. Moreover, it was the view of the

Committee that existing statutory authority under the Rule-making

Act encompasses the promulgation of evidence rules for the Federal

courts, and that further legislative action was not needed.

The Committee voted unanimously that:

"1. Rules of evidence applied in the Federal courts should

be improved; and

2. Rules of evidence, which would be uniform throughout

the Federal court system, are both advisable and feasible. "

It was the consensus of She Committee that an advisory com-

mittee on evidence should be broadly representative of all seg-

ments of the profession, and that the size of such a committee

should approximate that of the Advisory Committee on Civil Rules.
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The special Committee on Evidence, having completed its

assigned task, respectfully submits this, its final report, and

asks to be discharged.

Dean Acheson
Phillip Forman

* John C. Pickett
Walter L. Pope
E. Barrett Prettyman
James Wm Moore, Chairman

* Judge Pickett has expressed himself as in favor of the appointment
of an advisory committee to draft rules of evidence but was not

available for consideration of the committee report.
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Rules Committee
Sept. 1962

REPORT OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

San Francisco on August 13 and 14, 1962. All the members of the

Committee were present. Judge Walter L. Pope, Chairman of the

Advisory Committee on Admiralty Rules, and Professors Benjamin

Kaplan, Brainerd Currie, Frank R. Kennedy, Edward L. Barrett, Jr.,

and Bernard J. Ward, Reporters for Civil, Admiralty, Bankruptcy,

Criminal and Appellate Rules, respectively, were also present by

invitation. Reports were received and considered from each of the

Advisory Committees.

Advisory Committee on Civil Rules

The Advisory Committee on Civil Rules submitted with its

favorable recommendation a definitive draft of proposed amendments

to certain of the Federal Rules of Civil Procedure. The Advisory

Committee presented a brief explanatory statement with respect to these

proposals, a copy of which is annexed hereto marked Exhibit "A".

The statement also includes a progress report with respect to the



study of the rules on joinder of parties and discovery which the

Advisory Committee is carrying on, and the cooperation which it

has extended to other advisory committees.

In addition, Professor Kaplan made oral explanations of each of

the proposals and they were fully discussed and considered by your

C&nmmittee. With one modification, about to be mentioned, the

proposals of the Advisory Committee on Civil Rules were approved

by your Committee.

The modific- tion involves the last sentence of the proposed

amended Rule 58, relating to the Entry of Judgment. In this instance,

your Committee recommends that the final sentence of the proposed

amended Rule should read:

'Attorneys shall not submit forms of judgment except upon
direction of the court, and these directions shall not be
given as a matter of course. "

in lieu of the following sentence which the Advisory Committee had

recommended:

"Except upon a direction of the court, which shall not be
given as a matter of course, attorneys shall not submit
forms of judgment in any case in which a party recovers
only money or costs or in which all relief is denied.
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The modified language would eliminate the practice, existing in some

districts, of attorneys submitting forms of judgment in cases where they

are not directed to do so by the court. Your Committee believes that

this modification will tend to expedite the entry of judgment and eliminate

an unnecessary burden upon counsel in such cases. It is believed

that ordinarily it will be more expeditious if the form of judgment

is prepared by the Clerk in accordance with the directions of the

Judge, and that a direction to counsel to prepare forms of judgment,

while undoubtedly helpful in complicated cases, should be the exception

rather than the rule.

A draft of the proposed amendments to the Federal Rules of

Civil Procedure, as approved by your Committee, is annexed hereto

as Exhibit "B". Following each amendment is an explanatory note

prepared by the Advisory Committee. Your Committee recommends that

these proposed amendments be approved by the Judicial Conference

and submitted to the Supreme Court with the recommendation that

they be adopted.

Advisory Committee on Admiralty Rules

The Report of the Advisory Committee on Admiralty Rules was

presented by its Chairman, Judge Pope. Your Committee had requested

that the Advisory Committee give primary consideration to the question

of the desirability of unifying or integrating the admiralty and civil
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rules, and to report its conclusions to your Committee. Judge Pope

reported that it is the sense of the Advisory Committee on Admiralty

Rules, after full consideration of the subject, that unification is both

feasible and desirable, with the inclusion of certain rules for dealing

with special admiralty proceedings. A copy of the Report of the

Advisory Committee on Admiralty Rules is annexed hereto, marked

Exhibit "C".

Your Committee accepted and approved the action of the Advisory

Committee on Admiralty Rules in this regard and recommends to the

Judicial Conference that unification of the civil and admiralty rules

be approved with the inclusion of certain rules for dealing with special

admiralty proceedings, and that the Conference request the Supreme

Court to consider the proposal and indicate its views thereon so that

your Committee may be free to proceed with the task of preparing a

draft of unified civil and admiralty rules, as proposed.

Advisory Committee on Bankruptcy Rules

The Advisory Committee on Bankruptcy Rules is proceeding

with its study of the General Orders and Official Forms in Bankruptcy, but

had no definitive proposals for amendments to submit at this time. A

copy of the progress report submitted by the Advisory Committee is

annexed hereto marked Exhibit "D".
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Advisory Committee on Criminal Rules

The Advisory Committee on Criminal Rules is proceeding

with its study of the Federal Rules of Criminal Procedure. Tentative

recommendations for amendments of certain of these rules are under

consideration, but no definitive proposals for amendments were ready

for submission at this time. A copy of the progress report of the

Advisory Committee is annexed hereto marked Exhibit 'E'.

Advisory Committee on Appellate Rules

The Advisory Committee on Appellate Rules has prepared a

second draft of a proposed rule for Review of the Decisions of the

Tax Court, which has been circulated to the bench and bar. Comments

on this draft are still being received and, accordingly, a definitive

proposal was not presented to our Committee at this time.

The Advisory Committee is also engaged in a comprehensive

study of appellate procedure in the United States Courts of Appeals

and in the preparation of a tentative draft of uniform rules in this

field. Here, also, the draft has not progressed to the point where

definitive proposals are ready for consideration. In view of the fact

that the Advisory Committee is engaged in a wholly new undertaking

in this field, it has been requested to submit to your Committee drafts
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of rules in related or integrated groups when and as such rules are

approved by it, rather than to postpone their submission until the

full draft of all the rules has been completed and approved by it.

A copy of the progress report of the Advisory Committee is

annexed hereto marked Exhibit "F ".

Special Committee on Uniform Rules of Evidence
for the Federal Courts

Professor Moore, Chairman of the Special Committee on

Uniform Rules of Evidence for the Federal Courts, presented a progress

report. The Committee has made a preliminary report recommending

that uniform rules of evidence for the Federal Courts be formulated

and adopted, and this report has been widely circulated to the bench

and bar. It is anticipated that in January 1963 the Special Committee

will reach a definitive conclusion upon this matter after considering

the comments received from the bench and bar. Professor Moore

reported that the comments received so far have been overwhelmingly

favorable to the project.

Miscellaneous Matters

Your Committee gave consideration to more precisely de-

limiting the area of work of the Advisory Committee on Appellate Rules
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on the one hand, and the Advisory Committees on Civil, Admiralty,

Bankruptcy and Criminal Rules on the other hand, with respect to

appellate procedure in the district courts. After full consideration

of this matter the lollowing statement was adopted for the guidance of

the Advisory Committees:

"The advisory committees in the fields of criminal,
civil, admiralty and bankruptcy procedure should take
pri.-nary responsibility for the study of all such
procedure in the district courts up to but not including
the filing of a notice of appeal, or the form and
manner of making up and transmitting the record
on appeal or the procedure in the court of appeals
after the appeal is lodged there, for all of which
procedure the Advisory Committee on Appellate Rules
would bear primary responsibility. With respect
to matters within its primary responsibility as
defined each committee should, of course, welcome
such suggestions as the other committees may desire
to make as a result of their own studies. It is also
to be understood that all proposals with respect to
procedure between the filing of the notice of appeal
and the docketing of the appeal in the appellate
court are to be submitted by the Advisory Committee
on Appellate Rules to the appropriate other advisory
committees and their views obtained before any
proposal in that area is submitted to the standing
Committee.

Your Committee also considered the philosophy which should

underlie the style and manner in which rules are to be prepared --

whether they should be brief and general in scope, or whether they

should attempt to spell out in detail the procedure to be followed in
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all situations. After full discussion of the subject, your Committee

voted to encourage the Advisory Committees to continue following

the practice, which was followed in the formulation of the

Federal Rules of Civil Procedure, of making their proposed rules

amendments brief and general in scope, leaving large areas of

discretion to the judges to deal with particular situations.

Respectfully submitted,

Chairman

September 12, 1962



EXHIBIT "A"

July 18, 1962

To tne Chairman and Members of the Standing Committee onLr aptc n Procedure of the Judca ofrneo hUnited States:

STATEIIENT ON BEHAL~F OF THEADVISORY COMMITTEE ON CIVIL RULES
A. The Advisory Committee Recommends Adoption, of theAmendmets Aperin in "PEr~eliminary Draf t ofProposd Amedment to Rue of Cii rocedurefor the United States District Cors Otber

2~j~~evise and u~pleented.
Upon the recommendation of the Advisory Com~mittee on

Civil Rules, the Standing Committee on Rules of Practice and
Procedure in October 1961 published and circulated a prelim-
inary draft of various proposed Civil Rules amendments to the
bench and bar, inviting comment and criticism. The proposed
amendments had been considered at three meetiugs of the
Advisory Commnittee and in substantial part resulted from its
restudy of proposals made by the former Advisory Committee
in 1955, upon which the Supreme Court had taken no action.
A copy of the October 1961 draft is annexed hereto as
Exhibit "A.

At its fourth meeting on May 28-29, 1962, the Advisory
Committee again reviewed the amendments contained in the
October 1961 draft, taking into consideration the communica-
tions which had been received froi~ the bench and bar in
response to the Standing Committee's invitation. The com-
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munioations were generally favorable to the amendments. An

analysts of the communications, prepared by the reporter

and submitted to the Advisory Committee in advance of the

May meeting, is set forth in a memorandum dated May 1, 1962,

and a supplemental memorandum dated May 14, 1962, annexed

hereto as Exhibtts "B" and 1"Ct' respectively.1

In the light of the discussion at the May meeting, the
Advisory Committee voted a number of changes of and supple-

ments to the October 1961 draft, affecting both the text of

amendments and the Advisory Committee's Notes. The draft,

as revised and supplemented pursuant to the Advisory Com-

mittee's direction, is annexed hereto as Exhibit "D."

The Advisory Committee now recommends to the Standing

Committee the adoption of the October 1961 draft, revised

and supplemented as indicated in Exhibit "D."

1 Some additional coinmuaic~tions were received after thepreparation of these memoranda.
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Sumar Statment f theCivilRulesA-mendments

1. Process [Rules 4, 12, 13, 30, 71A]. An amendment
allows resort in original Federal actions to the procedures

provided by State laws for effecting service on nonresidents.

The State laws referred to include statutes of the nonresident,
motorist and similar types. (To this extent the amendment
confirms decisions interpreting the present Rules.) Also
included, and of particular interest, are State laws of the
quasi-in-rem type (attachment or similar seizure of the
nonresident's property within the State, accompanied by
notice).

In addition to all other authority for service, service
is permitted within a stated territorial area on persons
brought in as impleaded parties, as parties to counterclaims

and cross-claims, or as additional parties "indispensable"

or "conditionally necessary to pending actions; the stated
territorial range is an area outside the State in which the
District Court is held, but within the United States, which
is within a 100-mile radius of the Federal courthouse.
Service of an order of commitment for civil contempt is also
permitted within thiz territorial range.

Related amendments are as follows: When service is made
upon nonresidents in accordance with State law, the summons

2 This summary omits various matters of detail.
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is to correspond as nearly as may be with the State form,
and the time to answer is in accordance with the State pro-
vision. When a defendant is brought in by attachment or
other process by which the court does not acquire personal
jurisdiction over him, he need not plead counterclaims which
would ordinarily be compulsory. (If, however, he voluntarily
pleads any counterclaim, he falls under the usual obligation
to plead his compulsory counterclaims.)

Service upon persons in foreign countries is clarified
and facilitated. Whenever service is authorized upon a non-
resident and is to be effected on hrlm abroad, various alterna-
tive manners of carrying out the service are permitted which
may make it easier to accomplish the service, avoid collision
with foreign law or policy, and improve the chance of recogni-
tion of the judgment in the action by the law of the foreign
country. Proof of foreign service is also facilitated.3

Certified mail is allowed as an alternative to registered
mail in making service upon the United States. (This alterna-
tive is also permitted in sending depositions to the clerk
of court for filing.)

2.Third ractice [Rules 5, 7, 14,
24, 77(d), Forms 22-A, 22-B]. Modifying the present Rule
which requires leave of court for all impleaders, an amendment

3 The amendments referred to in this paragraph were developedcollaboratively by the Colmession and Advisory Committee onInternational Rules of JudiQial Procedure and the AdvisoryCommittee on Civil Rules.



-5

provides that a defendant need not obtain leave of court to

bring in a third-party defendant if he files his third-party

complaint not later than 10 days after he serves his answer

in the action. However, after a third-party defendant is

brought in, the court may in apj ninite situations strike

the impleader or sever it cr accord it separate trial.

Official Forms are amended to reflect the basic change in

the impleader Rule, and the statement of permitted pleadings

is also correspondingly amended. An amendment makes it clear

that a third-party defendant is required to serve his answer

to the third-party complaint upon the plaintiff as well as

the defendant (third-party plaintiff); more generally,- except

as otherwise provided in the Rules, the consequential papers

in an action are required to be served on all parties, rather

than the parties "affected thereby," as at present.

3. Supplemental Pleadings LRule 15]. An amendment,

overruling some case decisions, provides that the court may

grant permission to file a supplemental pleading even though

the original pleading is defective in its statement of a

claim or defense.

4. Substitution of Parties upon death tRules 6(b), 25,

Form 30]. The present unsatisfactory provision, that an

action shall be dismissed as to a party who dies pending the

action if substitution is not made within 2 years after the

death, is abandoned, and it is provided instead (following
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the Illinois practice) that a motion for substitution must

be made not later than 90 days after the death is suggested

upon the record by service of a statement of the fact of

death. The 90-day period may be enlarged by the court. An

Official Form is added illustrating the "Suggestion of Death

upon the Record."

5. Depositions in foreign countries [Rules 26, 28],

Foreign depositions on notice are facilitated by enlarging

the class of persons before whom such depositions may be

taken, An amendment overrules case law to the effect that a

letter rogatcry will not be issued unless a deposition on

notice or by commission is shown to be impractical; choice

will now be made among the devices in the light of all the

circumstances. To accommodate to the fact that, in taking

evidence in response to a letter rogatory, foreign authorities

follow their own methods of eliciting and recording testimony,

it is provided that evidence obtained under a letter rogatory

shall not be excluded by our courts merely for the reason

that it is not a verbatim transcript, or that the testimony

is not taken under oath, or for any similar departure from

the requirements for a domestic deposition. (The method of

taking or recording the testimony may, however, affect its

weight or warrant its exclusion.)4

4 Se noe 3, spBra.
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6. Motion for involuntary dismissal at close of

Plaintiff's evidence [Rule 41], At present a motion for

involuntary dismissal at the close of the plaintiff's evidence,

when made in a case tried to a jury, has the same effect as

a motion for a directed verdict made at the same stage. To

eliminate the confusing overlap, 46t is provided that a motion

for involuntary dismissal at the close of the plaintiff's

evidence can be made only in a case tried without a jury,

where it has a distinctive and useful -'unction.5

7. Dismissal for lack of an indispensable Party

[Rule 41]. The present Rule omits to mention that a dismissal

for lack of an indispensable party does not operate as an

adjudication on the merits. A statm-ient to this effect is
added.

8. Directed verdict [Rule 50(a)]. The order of the

court granting a motion for a directed verdict is stated to

be effective without any assent by the jury. This eliminates

the merely formal but offensive practice of requiring the

jury to signify assent to a so-called verdict which is

actually not theirs.6

9, Molion for iudgment neoev.: conditional rulings

accompanina grant or denial-of this moti-on [Rule 50(b), (c),
(d)]. The time limit for making a motion for judgment n.ov,

5 This amendment did not appear in the October 1961 draftas published and circulated, but is considered noncontroversial.

6 See note 5, auz.
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is set at 10 days after entry of judgment, rather than 10 days

after reception of the verdict, as at present, in order to

conform to the period provided for making a motion for a new

trial.

At present the procedure to be followed in ruling on the

now conventional post-verdict alternative motions for judgment

n~o.v. and for a new trial, and the consequences of these

rulings, must be pieced out of the court decisions, and this

is not easy. Accordingly, the proper practice is summarized

in the text of the amended Rule. The amended Rule deals with

the situations where the motion of the verdict-loser for

judgment n.o.v. is granted, and his alternative motion for a

new trial is either conditionally granted or conditionally

denied by the trial court, It mentions the right of the

verdict-winner to move in the trial court for a new trial

after his opponent's motion for judgment n.o.v. has been

granted. It also refers to the right of the verdict-winner

to assert grounds for a new trial in the appellate court when

the trial court has denied his opponent's motion for judgment

n.o.v and entered judgment on the verdict, but the appellate

court reverses the judgment on the verdict.

10. Sum[Rule 56]. An amendment corrects

the omission to provide that answers to interrogatories may

be used in supporting or opposing a motion for summary judgment.

A further amendment overrules decisions, principally in

the Third Circuit, holding that a party against whom a



factual case has been made sufficient to warrant summary

judgment, may avert such judgment simply by standing upon

averments of his own pleadings without bringing forward

opposing facts. These decisions impaired the utility of the

summary judgment device. The amendment does not affect the

normal standards applicable to the summary judgment motion,

nor does it alter the burden normally cast on the moving

party.

11. Entry of .udgment [Rules 49, 52, 58, 79, Forms 31,

32J. When a judge has used apparently dispositive words in

an opinion or memorandum, such as "The plaintiff's motion

for summary judgment is granted," the question has arisen

whether this is tantamount to a judgment and is therefore a

sufficient basis for the entry of judgment in the civil docket.

As the time to make post-verdict motions and to file notice

of appeal begins to run from the effective entry of judgment,

the question has been serious. To avoid doubts, an amendment

provides that every judgment shall be set forth in a separate

document, The wording of other related Rules is clarified.

A further amendment states clearly the situations in

which the clerk (unless the court otherwise orders) is author-

ized to prepare, sign, and enter a judgment without awaiting

a direction from the cou~rt, and the more complex situations

in which the court is to approve the form of the judgment

which the clerk is then to enter. Two forms of judgment are

added to the Official Forms.
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To avoid useless paper work and delay, it is provided

that, except upon the court's direction, which shall not be

given as a matter of course, attorneys shall not submit

forms of judgment where a party recovers only money or costs

or all relief is denied.

12. Saturday closing of clerks' offices: computation

o eRules 6(a), 77(c)]. It is provided that clerks'

offices may be closed on Saturdays so far as civil business

is concerned, except as the particular district court may

require that its clerk's office remain open for specified

hours on that day. "Legal holiday" is defined and closing

of clerks' offices on those holidays is also regulated.

In the light of the foregoing changes in the Rules, the

provision for computation of time periods is suitably amended.
13. Prceedings to which Rules efer-

ences to officer of the United-States [Rule 81(a), (f)].

These are minor technical corrections.

14. J demands in removed cases [Rule 81(c)]. To

prevent unintended waivers of the jury right in removed cases,

it is provided that a party who, prior to removal, has made

an express demand for jury in accordance with State law, need

not make a demand after removal; and, further, that if State

law does not require an express demand in order to claim

trial by jury, the party need not make demand after removal.

In the latter situation, however, the court on its own motion



may, and upon request of any party must, require the parties

to state whether they desire to claim a Jury, and failure

then to make a claim constitutes a waiver of trial by jury.

15. Correction of Official Forms as to the-amount of

dAgages alleged [Forms 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,
18, 21], The statements of the damages claimed, appearing in

various Official Forms, are now misleading because of statu-

tory changes increasing the requisite jurisdictional amount

in diversity and Federal question cases. The relevant Forms

are therefore amended.

16. official Form of complaint-for patent infringement

[Form 16]. The prayer for relief is amended to conform to

the present patent statute.7

B, Discussion of Other Matters

The principal additional matters now engaging the atten-

tion of the Advisory Committee on Civil Rules may be summarized

as follows,

1. St f theRules on joinder of parties (an

st of clais At its meeting on May 28-29,

1962, the Advisory Committee undertook the consideration, among

other subjects, of various problems regarding the joinder of

7 See note 5, supra.
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parties and claims. The reporter's preliminary studies will
be amplified in succeeding months and consideration will be
resumed at the next meeting of the Committee,

2. Study of the Rules on discovery-(and related study
of onference). As the Standing Committee is

aware, the Advisory Committee has undertaken a study of
discovery (including the pretrial conference) on both analytic
and empirical lines. On the latter aspect of the study, the
Advisory Committee invited the assistance of the Project for
Effective Justice at Columbia Law School. Funds have been
provided to the Project for this purpose through the generosity
of the Ford Foundation and the Walter E. Meyer Research
Institute of Law, Inc., which is acknowledged with thanks,

The analytic study is under way and a start has been made
on the field investigation. The help of the Administrative
Office of the United States Courts and of other groups and
persons is required to make this work a success. Help is
already being given in good mea are, for which the Committee
desires also to express its thanks.

3. Cop ion with the AdmiraltCommittee and others.
Cooperation between the Admiralty and Civil Committees is
essential and has been forwarded by discussion and correspond-
ence between the reporters and by the attendance and partici-
pation of the reporter to the Admiralty Committee at meetings
of the Civil Committee.

There are also questions of common interest between the
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Criminal and Civil Committees; and in the future cooperation

will also be needed between the Appellate Rules and Civil

Committees. In addition, the work of the Study of the Divi-

sion of Jurisdiction between State and Federal Courts (Ameri-

can. Law Institute) is closely related to the Civil Rules.
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EXHIBIT "C"

August 13, 1962

REPORT BY ADVISORY COMMITTEE ON ADMIRALTY
RULES TO THE STANDING COMMITTEE ON RULES
OF PRACTICE AND PROCEDURE OF THE JUDICIAL

CONFERENCE OF THE UNITED STATES

One of the first actions taken by the Standing Com-

nittee waa the adoption of a motion formally requesting the Advisory

Committee on Admiralty Rules to make an inquiry into the question

of the desirability of unifying or integrating the admiralty and

civil rules, and to report back to the Standing Committee. Before

the Admt,-_ Committee could undertake studies in response to that

request, it was confronted with the emergency task of making the

surveys and inquiries and recommendations suggested by the Supreme

Court in Miner v. Atlass, 363 U.S. 641, which had invalidated the

local rules relating to discovery depositions prevailing in a number

of districts. The Committee was thus diverted to this other task

which finally reoulted in our recomendation to the Standing Com-

mittee of the Amendments to the Rules of Practice in Admiralty and

Maritime Cases which your Committee approved and which were ultimate-

ly adopted by the Supreme Court, becoming effective July 19, 1961.

Since that time the Advisory Committee on Admiralty

Rules has given its undivided attention to the problem presented

1



by the original inquiry of the Standing Commictee with respect to

unification of the civil and admiralty rules. It has held meetings

on September 18, 1961, January 22, 23,24, 1962, and June 11 12 and

13, 1962. At the conclusion of its last meeting the Committee

adopted the following motion:

'That it is the sense of ghis Committee that unifica-
tion is both feasible and desirable, with the inclusion of
certain rules for dealing with special admiralty proceedings;
that we 80 report to the standing Committee; that we further
report to that Committee that we now conceive our future task
to be the effectuation of that unification."

Twelve of the thirteen members of the Committee voted

in favor of the motion; the single negative vote was not a vote

against the desirability or feasibility of urnification0 The member

so voting did so only becau3e of his objection to the phrasing of

the motion. He wished to exclude the reference to "certain rules

for dealing with special admiralty proceedings".

The Committee is therefore able to make this progress

report to the effect that its work has proceeded to a point where

it is able to express its unanimous agreement that the inquiry ad-

dressed to the Advisor-y CoRmittee on Admiralty Rules by the Stand-

ing Committee should be answered in the affirmative.

Our mode of procedure has been as follows: Our Re-

porter has prepared suggested sample sets of possible unified

rules. After a first such drqft was considered by the Committee,

2



the Reporter produced a second draft incorporating suggestions made

by or to the Committee. This further draft has had much study by

the Committee.

There has been made available to the members of the

Standing Committee a revised summary of how the existing rules would

be disposed of in such a unification. This summary should be added

to this report.

The work of revising and completing the current draft

of the sample set of rules has not been completed. Some difficult

problems remain to be solved; but the Committee has reached the point

where it has been able to ascertain, as reflected by the action taken

by the Committee, that these problems are capable of solution.

Our Reporter, Professor Brainerd Currie, has set

forth the following statement of some of the problems of unification.

It is illustrative only.

"Unification does not mean complete uniformity. No

one has ever suggested that unification could be accomplished

by revoking the Admiralty Rules and making the Civil Rules ap-

plicable to what are now admiralty cases. There must be spec-

ial rules to take care of certain admiralty proceedings hereto-

fore unknown to the Civil Practice, such as attachment and gar-

nishment, actions in rem, and proceedings for limitation of

3



liability. T. se matters have been dealt Aith in a set of Sup-

plemental Rules, so constructed as not to have any impact on the

civil practice. In the main body of the unified rules uniform-

ity is highly desirable; yet in those few instances in which it

does not seem that early agreement on a uniform rule is feasible,

exceptions can be made: There can be differential treatment

depending on the ground of jurisdiction invoked by the plaint-

iff. Of course, such exceptions should be kept to a minimum;

to multiply them unnecessarily would detract from the desirab*

ility-of unification. For this reason there should be full co-

operation by the two Advisory Committees in an effort to achieve

the maximum degree of uniformity.

Most of the Civil Rules are either identical with

existing Admiralty Rules or can be applied to admiralty cases

without difficulty, Most of the problems involved in agreeing

on a uniform rule have been satisfactorily solved, or are minor.

Thus the basic problem of the right to jury trial was solved,

to the satisfaction of the Advisory Committee on Admiralty Rules,

at an early stage. Our purpose was to preserve the status quo:

neither to enlarge nor to curtail the ribht to jury trial. At

the present time a suitor wishing to avoid jury trial files a
libel in admiralty; a suitor wishing to insure jury trial (if

his claim is within the savtng-to-suitors clause) files a civil

4
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action. By p.oviding for one form of ac6.on, to be commenced by

the filing of a complaint, unification will remove this method

of differentiating between cases in which there is a right to

jury trial from those in which there is no such right. But uni-

fication, as envisaged, would preserve the status quo, and in

particular the plaintiff's control over the question of jury

trial, but (1) providing that the rules do not impair any con-

stitutional or statutory right to jury trial ane (2) providing

that the rules do not create any right to jury trial when the

plaintiff invokes only the admiralty jurisdiction.

Illustrative of the minor problems, and incidentally

of the contribution which the study of unificatior&s capable of

making to general improvement of the practice, is the time for

appeal. In the beginning there was some ground for anticipat-

ing that there we. -2 be sentiment for retaining the present

times for appeals in admiralty cases (90 days, fifteen days for

interlocutory appeals). These would be superimposed on the

present times for appeal in civil cases (30 days, 60 when the

United States is a party, plus one or two special statutory pro-

visions). After some discussion, however, the Advisory Committee

on Admiralty Rules unanimously voted in favor of a single time

of 30 days for all cases. This rather bold and original move

in the direction of uniformity and simplification was made un-

5



animously, and present indications are that it will be regarded

sympathetically by the Civil Committee. There may be objection

from the Government, but at our last meeting the Admiralty Com-

mittee voted to adhere to its recommendation. Even if it should

turn out in the end that agreement cannot be reached on a single

time for appeal fr all cases, it is evident that agreement can be

reached on a uniform rule without distinction between suits in

admiralty and civil actions.

It appears that there are probably only two problems

that are serious in the sense that agreement on a rule uniformly

applicable to civil and admiralty cases may not be likely in the

near future.

The first of these concerns third-party practice.

This practice originated in admiralty (Admiralty Rule 56), and

the original Civil Rule (FRCP 14) was modeled on tbl Admiralty

Rule. Like tie admiralty practice, the Civil Rule originally

contemplated that the defendant could bring in a third-party

defendant not only on the ground of indemnification but also on

the ground that the third-party defendant is liable directly to

the plaintiff: in other words, that the defendant could tender

a new defendant to the plaintiff, and demand that the plaintiff

take judgment against him. This feature of the Civil practice

encountered two difficulties: (1) In diversity cases, the addi-
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tion of a party having the same citizenship as the plaintiff was

held to destroy jurisdiction; (2) if the plaintiff refused to

amend his complaint and demand judgment aStnst the third-party

defendant, there was no way of requiring him to do so. Minor

adjustments in the rule might have dealt with these difficulties.

Instead, the Civil Rule was amended to abandon this feature of

third-party practice altogether, so that the third-party defend-

ant can be impleaded only on the ground of liability over to the

defendant.

This feature of the practice, however, is an import-

ant implementation of a substantive right under the maritime law.

At least in collision cases, and probably in some other cases of

maritime tort, it is to the defendant's advantage as a matter of

law to implead another party who may be jointly liable to the

plaintiff. This is so because of the maritime rule of divided

damages, and because of the practice of entering conditional de-

crees when joint tortfeasors are sued together. Thus if the in-

nocent victim of a mutual-faul: collision between two vessels

sues only one of the vessels, he is entitled to unconditional

judgment for his full damage; but if the vessel sued can implead

the other, and mutual fault is found, the decree against each

will be in the first inrstance for only a moiety of the plaint-

iff's damage, and the origiinal defendant will be liable for the

7



whole only in the event that the plaintiff cannot collect from

the third-party defendant. Our Committee feels that it is im-

portant to preserve this procedure.

We have considered several ways of dealing with this

problem, Unless, as seems unlikely, the Civil Committee is pre-

pared to return to a modified version of its practice prior to

the amendment of FRCP 14, it appears that we shall have to make

a differentiation on jurisdictional lines, retaining the admir-

alty practice for cases founded solely on the admiralty jurisdic-

tion,

The second of the relatively serious problems concerns

FRCP 26(a) and depositions. The stubling-block here is the rte-
quirement of leave of court when the plaintiff serves a deposi-

tion notice within 20 days after commencement of the aoeion. Be-

cause of its reservations as to this feature of the Rule, our

Committee, in adopting the substance of Rule 26 as a new Admiralty

Rule, provided that depositions may also be taken in accordance

with the de bene esse statutes, which, whatever their limitations,

do not require leave. Our Committee objects to the 20-day rule

as it stands because (1) it is often inconve Gent to obtain leave

of court when it is desired to take the deposition of a witness

who is about to leave the jurisdiction, and because (2) the rule
of thumb concerning the order in which depositions are taken



("first come, first served"), which has grown outside the Rules,,
is nevertheless based on the 20-day requirement. Probably the
latter objection is not peculiar in any way to the admiralty prac-
tice, and is just as much a problem for the Civil Committee, While
the first is not necessarily peculiar to admiralty, the feeling is
that the problem of the departing witness is especially acute be-
cause of the mobility of vessels and maritime personnel.

Preliminary discussions have indicated that there is
not much hope of early agreement on a uniform rule, so that dif-
ferential t-eatment may be necessary here also. As a result of
our most recent meeting, however, it appears that there may be
good prospects of agreement on a modification of FRCP 26(a) dies
pensing with the requirement of leave where there is an affidavit
to the effect that the witnens is about to become unavailable."

Respectfully submitted,

Bailey Aldrich
Charles L. Black, Jr.
Stuart B. Bradley
Herbert We Christenberry
Leavenworth Colby
Edward J. Dimock
Abraham E. Freedman
William A. Grimes
Harold M Kennedy
Sam L. Levinson
Johrl CC. McHose
W. a. Symmers
Walter L. Pope, Chairmaln

Brainerd Currie, Reporter
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EXHIBIT "D"

July 13, 1962

To the Honorable Albert B. Maris, Chairman, and the
Members of the Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States.

The following is a progress report of the Advisory Committee

on. Bankruptcy Rules.

The Advisory Committee on Bankruptcy Rules is engaged in a study

of the General Orders and Official Forms in Bankruptcy. The Orders

and Forms, promulgated by the Supreme Court pursuant to the authority

granted by section 30 of the Bankruptcy Act, are valid only insofar

as consistent with the Act.

The Committee has had two meetings of two days each, the first

in December 1960 and the second in October 1961. A three-day meeting

scheduled for May 2, 3, and 4 of this year was postponed because of

the deficiency in the appropriation. The agenda for that meeting

included proposed amendments of about forty of the General Orders

and Official Forms and proposals for about ten new Orders or Forms.

The meetings held have been well attended and have been fruitful.

The Committee has been materially aided in its deliberations by the

presence and active participation in the discussion of Judge Mari at

its first meeting and, at both its meetings, of Professor J. W. Moore

of the Standing Committee and Edwin Covey, Chief of the Bankruptcy

Division of the Administrative Office.
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The Advisory Committee has twelve members in addition to the

Chairman. It has lost one member by death, and he has been replaced.

The original terms of the appointments of six of the members expire

on September 30, 1962.

Amendments of twelve General Orders and twenty-three Official

Forms as recommended by the Advisory Committee and approved by the

Standing Committee and the Judicial Conference became effective on

July 19, 1961, by order of the Supreme Court. On the same date and

by the same action three new Official Forms were established, and

nine were abrogated. These amendments were restricted in scope to

those required (1) to bring the General Orders and Official Forms

into harmony with recent amendments of the Bankruptcy Act, (2) to

bring them into harmony with current and sound practice, and (3) to

correct obvious departures from approved form.

Six matters have been specifically referred to the Advisory

Committee through the Standing Committee by the Judicial Conference:

(1) the improvement of procedures in installment fee cases under

General Order 35(4); (2) elimination of the oath on proofs of claim;

(3) revision of Schedule B-4 in conformity to a proposed amendment of

section 60d of the Bankruptcy Act; (4) the proposal of the Bankruptcy

Division of the Administrative Office to establish panels of standing

trustees to handle small cases; (5) the question whether referees

should preside over jury trials in proceedings authorized by the

Bankruptcy Act; and (6) a proposal to amend General Order 45 to make
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employees of the Judicial Branch and the Department of Justice of the

United States ineligible for appointment or employment as auctioneers,

appraisers, or accountants in bankruptcy cases. The status of these

matters will be indicated in brief statements about each as follows.

(1) The agenda for the postponed meeting of the Advisory Committee

includes drafts of a proposed revision of General Order 35(4) and of

new Official Forms for an Application for Permission to Pay Filing

Fees in Installments and for an Order for Payment of Filing Fees in

Installments. Discussions at two meetings and a considerable exchange

of correspondence have explored the subject of installment fees rather

fully, and the issues remaining to be resolved are fairly narrow.

(2) Elimination of the oath on proofs of claim was accomplished
to

by the amendments/the Official Forms promulgated last year. The

agenda for the postponed meeting includes proposals for further simpli-

fication of the forms for proofs of claim.

(3) A draft of a revision of Schedule B-4 in conformity with the

proposed amendment of section 60d in H.R. 5149 now pending in Congress

has been drafted. When and if the proposal is enacted, an appropriate

revision of the schedule will be submitted by the Advisory Committee

for approval.

(4) The proposal to establish panels of trustees for small cases

and other aspects of administering the enormous burden of no-asset

and nominal-asset cases have received extended attention at both
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meetings of the Advisory Committee. It is in this area that differ-

ences of opinion among members of the Committee are most pronounced.

Like differences, it should be added, develop in most discussions of

this subject, and generally acceptable solutions are elusive. The

Administrative Office of United States Courts has made a survey of

the administration of no-asset cases among a number of selected

districts and has furnished tabulated results to the Committee, but

the implications have not yet been fully considered. The Advisory

Committee is not ready to submit a recommendation on this matter.

(5) The propriety of the conduct of jury trials by referees

was extensively discussed at the first meeting of the Advisory

Committee. The Committee was impressed by two facts: (1) that the

demands for jury trial in bankruptcy proceedings are exceedingly

few and far between; and (2) that there appears to be a general antip-

athy toward use of the rule-making power to dilute or modify tradi-

tional rights to jury trial, whether derived from constitutional or

statutory sources. Nonetheless the Committee resolved tentatively

to approve a revision of General Order 12 which would assure a jury

trial before a judge in any bankruptcy proceeding only if request for

a judge had been coupled with the demand for jury trial made pursuant

to the Act. Pending completion of its study of other aspects of

General Order 12 the Committee was disposed to postpone submitting a

final recommendation on this matter.
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(6) The proposed amendment of General Order 45 was attributable

to a situation that developed in one federal district where the

judges' bailiffs were uniformly appointed as appraisers in all bar>-

ruptcy proceedings. After disapproval of the practice by the Judicial

Conference the judges of the court in question promulgated a district

rule to prohibit it. Although the immediate cause of the reference

to the Advisory Committee has been dissolved, the Committee has pro-

ceeded to consider the Conference's suggestion in company with a

number of other proposals affecting General Order 45. It appears to

be close to agreement on a draft of a revision of this Order.

The Committee on Bankruptcy Rules has received a large number

of recommendations for changes affecting practically every one of

the General Orders and Official Forms. Recommendations come not only

from such organizations as the National Bankruptcy Conference and the

National Association of Referees in Bankruptcy but from individual

members of the bench and bar and from staff members in governmental

agencies. Additionally an increasing number of proposals are being

received which contemplate new Orders or Forms. The Reporter is

undertaking preliminary evaluations of the proposals and preparation

of drafts for those susceptible of formulation.

H.R. 7405, now pending in Congress, would amend title 28 of the

United States Code by inserting a new section 2075 to confer rule-

making power on the Supreme Court in respect to practice and procedure
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under the Bankruptcy Act in terms comparable to the grants in other

areas of federal procedure. Section 30 of the Bankruptcy Act would

be repealed. H.R. 7405 passed the House without amendment on 7

August 1961, and it is understood that passage by the Senate during

this Second Session of the 87th Congress is likely. The immediate

result of enactment of H.R. 7405 would be to impress a new pattern

on the procedure to be pursued in prescribing and amending bankruptcy

rules and forms, which do not now need to be reported to Congress.

Enactment would, moreover, make appropriate a consideration of the

question whether new rules and forms of practice and procedure under

the Bankruptcy Act should be formulated. Such rules would presumably

merge the General Orders and procedural provisions of the Bankruptcy

Act and would supersede the latter. Reforms not now within the

jurisdiction of the Committee on Rules of Practice and Procedure

and the Advisory Committee on Bankruptcy Rules could be studied and

proposed. The dimensions of such a project would be substantially

different from those of the present assignment of the Advisory

Committee on Bankruptcy Rules.



EXHIBIT "E"

MEMORANDUM

TO: Judge Albert B. Maris, Chairman, Committee on Rules of Practice
and Procedure

FROM: Judge John C. Pickett, Chairman, Advisory Committee on Criminal
Rules

RE Report of Advisory Committee on Criminal Rules.

1, The Advisory Committee on Criminal Rules has had three
meeting8--October 14, 1960; May 31-June 2, 1961; and October 30-
November 1, 1961. All members of the Committee were present at each
of these meetings. A fourth meeting, scheduled for April, 1962,
was cancelled for budgetary reasons.

2. At its first meeting the Advisory Committee adopted the
following motion: "That the Committee proceed to a study of all the
Criminal Rules, but that any tentative )r final report on its
recommendations be held in abeyance until the entire study has been
completed, except where a situation otherwise requires,"

3. The Reporter has noV completed a study of all of the rules
and has made tentative recommendations concerning them. The Commit-
tee has discussed in meetings substantially all of these recommen-
dations. Proposals for amendments to Rules 4, 15, 17-21, 23, 24,
28-31, 33-35, 45, 49, and 54-56 are substantially in form for cir-
culation to the bench and bar for comment and criticism. More
important and difficult problems concerning Rules 5, 6, 8, 11, 14,
16, 32, 37, 44, and 46 are on the agenda for discussion and determ-
ination at a meeting to be held early in October.

4. It is planned that shortly after the October meeting the
Committee will have ready for circulation to the bench and bar its
recommendations for all of the proposed amendments which have been
the subject of Committee discussion. If work on some rules is not
completed at that meeting they will be withleld for further study
and later recommendations.



EXHIBIT 17tt

STATEMENT OF THE PROGRESS
OF THE WORK OF

THE ADVISORY COMMITTEE ON APPELLATE RULES

JULY 1962

To the Committee on Rules of Practice and Procedure:

The Committee on Rules of Practice and Procedure has instructed

the Advisory Committee on Appellate Rules (1) to present a proposed

draft of a uniform rule for review of decisions of the Tax Court of

the United States, and (2) to undertake a comprehensive study of appellate

procedure in the courts of appeals of the United States for the purpose of

presenting its recommendations for improvement of present procedures.

(1) The Uniform Rule for Review of Decisions of the
Tax Court of the United States

In November, 1960, the Appellate Rules Committee submitted

to the Standing Committee a draft of a proposed rule for review of decisions

of the Tax Court. The draft was then submitted to the Bench and Bar for

criticisms. A number of suggestions were received, and in the meantime

the Appellate Rules Committee had tentatively determined as a result of

its general study to recommend certain changes in appellate practice which

it was thought desirable to incorporate in the Tax Court Rule. Accordingly,

in March, 1962, it submitted a second proposed draft to the Standing

Committee. This draft has recently been submitted to the Bench and Bar

for criticisms. The Committee will consider a final proposed draft at

its next meeting.
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(2) Study of Appellate Procedure in the United States
Courts of Appeals

The Appellate Rules Committee is now studying the statutes, rules

and practices which touch upon the work of the United States courts of

appeals and the judges thereof. This study includes provisions respecting

appeals which are now contained in the Civil, Crim3nal and Admiralty

Rules and in the Bankruptcy Act and the General Orders. The Committee

feels that its recommendations to the Standing Committee can be set forth

most precisely and effectively in a set of rules regulating the whole of

the practice and procedure in the courts of appeals from the invocation of

jurisdiction to ultimate disposition of the case. It has accordingly under-

taken to present a draft of such a set of rules to the Standing Committee.

The Committee is working from an outline in the form of

tentative descriptive titles of rules. In general, its procedure is this:

(1) following preparation and distribution of relevant materials, titles

are placed on the agenda for general discussion and agreement on principles

and content; (2) a tentative draft incorporating the decisions reached as

a result of the general discussion is then prepared and circulated for

detailed consideration at the next meeting; and (3) following consideration

of the tentative draft, a preliminary draft is prepared for adortion by the

Committee and, ultimately, for presentation to the Standing Committee.
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The general scope of the Committee's work and its progress to

date may best be indicated by setting out its wor<ing outline of titles

together with a brief statement of the present status of each title in terms

of the three-step process described in the paragraph above:

I. GENERAL PROVISIONS.

Rule 1. Scope and Construction of Rules.

(Tentative draft considered; preliminary draft in preparation. )

Rules 2-4. Untitled

(Reserved pending decisions on extent c-f coverage of
the rules. )

II. APPEALS FROM JUDGMENTS AND ORDERS OF THE DISTRICT COURTS

Rule 5. Appeals -- How Taken.

(Tentative draft considered; preliminary draft in
preparation. )

Rule 6. Appeals -- When Taken.

(Tentative draft considered; referred to reporter for
further study. )

Rule 7. Interlocutory Appeals under 28 U. S. C. 1292(b).

(Tentative draft considered; preliminary draft in preparation. )

Rule 8. Appeals by Allowance in Bankruptcy.

(Tentative draft considered; preliminary draft in preparation.)

Rule 9. Bond on Appeal

(Tentative draft in preparation.)
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Rule 10. Supersedeas; Stays.

(Tentative draft in preparation.)

Rules 11-14. Untitled.

(Reserved pending decisions of extent of coverage
of the rules. )

Rule 15. The Record on Appeal.

(Tentative draft considered; preliminary draft in preparation.)

Rule 16. Transmission of the Record.

(Tentative draft considered; preliminary draft in preparation. )

Rule 17. Filing of the Record.

(Tentative draft considered; preliminary draft in preparation.)

III. APPEALS FROM DECISIONS OF THE TAX COURT.

Rules 18-19. Untitled.

(Reserved; the Rule on Review of Decisions of the Tax
Court will ultimately be incorporated here. )

IV. REVIEW OR ENFORCEMENT OF ORDERS OF ADMINISTRATIVE
AGENCIES, BOARDS, COMMISSIONS AND OFFICERS.

Rules 20-25. Untitled.

(Reserved; materials are now being prepared for
Committee discussion.

V. EXTRAORDINARY WRITS.

Rules 26-27. Untitled.

(Reserved; materials are now being prepared for
Committee discussion.
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VI. PRACTICE.

Rule 28. Filing and Service.

(Tentative draft considered; preliminary draft in preparation. )

Rule 29. Computation of Time.

(Tentative draft considered; preliminary draft in preparation. )

Rule 30. Motions.

(Tentative draft considered; preliminary draft in preparation.)

Rule 31. Briefs -- General Provisions.

(Tentative draft in preparation.

Rule 3'. Briefs -- Contents and Arrangement.

(Tentative draft in preparation.)

Rule 33- Appendix to Briefs.

(Tentative draft considered; preliminary draft in preparation. ,

Rule 34. Form of Briefs and Other Papers.

(Tentativdraft considered; preliminary draft in preparation.)

ii Le 35. Call and Order of the Calendar.

(Tentative draft in preparation.)

Rule 36. Oral Argument.

(Materials for discussion in preparation. )

Rule 37. Death of a Party; Substitution.

(Materials for discussion in preparation. )
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VII. SPECIAL PROVISIONS.

Rule 38. Appeals in Forma Pauperis.

(Materials submitted and considered; referred to
reporter for further study.)

Rule 39. Appeals from Orders Fixing Bail.

(Materials for discussion in preparation.)

Rule 40. Constitutional Questions in Cases to Which the
United States is Not a Paxty.

(Tentative draft in preparation.

Rule 41. Untitled.

(Reserved pending determination of extent of coverage
of the rules. )

VIII. DISPOSITION OF CAUSES.

Rule 42. Opinions of the Court.

(Tentative draft in preparation.)

Rule 43. Interest and Damages.

(Materials for discussion in preparation.

Rule 44. Costs.

(Tentative draft in preparation.)

Rule 45. Rehearings.

(Materials for discussion in preparation.

Rule 46. Process; Mandates.

(Materials for discussion in preparation.)
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Rule 47. Dismissal by the Parties.

(Tentative draft in preparation.)

Respectfully submitted,

Bernard J. Ward
Reporter
Advisory Committee on Appellate Rules
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Agenda 8
Rules Committee
March 1961

REPORT OF THE COMMITTEE ON RULES OF
PRACTICE AND PROCEDURE

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

The standing Committee on Rules of Practice and Procedure

met in the Supreme Court Building in Washington on February 24,

1961. Judges Maris, Clark and Wright, Professor Moore, and

Messrs. Ford, Rankin and Segal were present. Judge Boldt and

Dean Ladd were unavoidably absent. Judges Pope and Prettyman,

Chairmen of the Admiralty and Appellate Advisory Committees,

respectively, and Professors Kaplan, Currie and Kennedy, Reporters

for Civil, Admiralty and Bankruptcy Rules, respectively, were also

present during part of the meeting.

Since the last meeting of the standing Committee, four of the

Advisory Committees, those for the Appellate Rules, Bankruptcy,

Admiralty, and Civil Rules, submitted to the Committee preliminary

drafts of proposed rules and amendments to existing rules for circu-

lation to the bench and bar. These drafts were promptly and widely



circulated in printed form under the dates of November 1960, November

1960, December 1960, and January 1961, respectively. Comments

and criticism were solicited and these when received were promptly

transmitted to the appropriate advisory committee for study. Follow-

ing such circulation and after full consideration of the communications

thus received three of the advisory committees, those for Civil, Admiralty

and Bankruptcy Rules, approved definitive drafts of proposed amendments

and reported them to the standing Committee for consideration and

action at the meeting on February 24, 1961.

Advisory Committee on Civil Rules

The Advisory Committee on Civil Rules has undertaken a

formidable program. In fact, it would be difficult to overstate the

significance and the potentialities of this new work toward the improved

administration of justice.

The Committee has completed a preliminary examination of

the 1955 proposed amendments to the Rules of Civil Procedure which

were made by the former Advisory Committee, and which the Supreme

Court did not, at the time, deem it advisable to transmit to the Congress.

The Reporters comprehensive report to the Advisory Committee upon
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the 1955 proposed amendments was considered at the first meeting of

the Committee on December 5-7, 1960, and conclusions were reached

upon certain of the proposals, subject to further consideration, research

and drafting, which is going forward.

The Advisory Committee decided to recommend the prompt

amendment of certain Rules of Civil Procedure [Rules 25, 54 and 86

and Forms 2 and 19] which are causing confusion and difficulty. The

proposed amendments provide (1) for the automatic substitution as a

party of the successor when a public officer who sues or is sued in his

official capacity dies, resigns or otherwise ceases to hold office, (2) for

authority to enter a final appealable judgment as to one or more but fewer

than all of the parties in a multiple-parties suit, and (3) for the inclusion

in Forms Z and 19 of averments consistent with present statutory require-

ments.

The preliminary draft was published and circulated to the bench

and bar throughout the country in January 1961. The comments and

suggestions received have been analyzed by the Reporter and considered

by the Advisory Committee. Since the standing Committee gave the

bench and bar until March 10, 1961 to submit their comnments, and

additional comments may, therefore, yet be received, the advisory

committee' recommendation was tentative. Its final recommendations

3



will be presented to the Judicial Conference orally by the chairman

of the standing Committee. Meanwhile the advisory committee ten-

tatively recommends that the preliminary draft as circulated be

approved with minor changes as indicated in Exhibit 1 hereto.

The standing Committee on Rules of Practice and Procedure,

having considered the draft of the proposed amendments to the Federal

Rules of Civil Procedure and accompanying notes at its meeting on

February 24, 1961, recommends that the draft be approved by the

Judicial Conference, with any changes proposed in the final report of

the advisory committee, and transmitted to the Supreme Court with the

recommendation that the amendments be promulgated.

The Advisory Committee on Civil Rules has approved a program

of future work which includes, in addition to research, further study and

consideration of certain of the proposals made in 1955 by the former Ad-

visory Committee, (a) a general study of the subject of parties (Rules 17-Z5)

which has been initiated, and (b) a general study of Discovery (Rules 26-37)

with related study of the Pre-trial Conference (Rule 16), a plan of which

has been outlined comprising both analytic work by the Reporter and his

associates and field investigation by the Project for Effective Justice at

Columbia University Law School to be financed by a foundation. It is
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contemplated that the analytic work will start about July 1, 1961,

and that the work devising a pattern of field investigation will start

about September 1, 1961.

Advisory Committee on Admiralty Rules

The Advisory Committee on Admiralty Rules has devoted its

study to (1) matters of an emergency nature resulting from the decision

in Miner v. Atlass, 363 U.S. 641, and (2) long-range planning of the

program of the committee.

The Supreme Court of the United States handed down its opinion

in the Miner case on June 20, 1960, and referred to the Admiralty Com-

mittee, by name, a major problem in admiralty rulemaking.

Briefly stated, prior to the Miner case, several districts, in

which more than half the private admiralty suits are filed, had adopted

local rules specifically making the Federal Rules of Civil Procedure

applicable to the taking of depositions of parties and witnesses. Other

districts had local rules making the civil rules applicable to matters

not otherwise covered. And in certain other districts, for one reason

or another, the practice with respect to depositions was broader than

was authorized by the existing admiralty rules.



The Supreme Court decided as a matter of law that discovery-

deposition procedures were not authorized by the General Admiralty

Rules, that local district courts did not possess the authority to

promulgate and establish discovery-deposition rules in admiralty cases

and, finally, that such basic changes in admiralty practice could be made

only in accordance with 28 U. S. C. 2073 which requires promulgation

of proposed rules bv the Supreme Court and reporting to Congress.

The most evident consequences of the decision are that as in

the Atlass case itself, lawyers generally are prevented from taking

discovery depositions which they would like to take; and depositions

already taken, while they may have served a useful purpose, cannot

now be used in evidence.

The results in many districts were quite serious because of

the many depositions already taken, involving hundreds of thousands

of dollars.

The Supreme Court was mindful that its decision would cause

some dislocation in practice in the districts where such rules had been

in force, and expressed the hope that the Advisory Committee on

Admiralty Rules would give the matter its early attention.

Pursuant to this directive and at the request of the standing

Committee the Admiralty Advisory Committee promptly acted and
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sought by letter the experience and advice of Approximately 90 United

States district judges and 1, 000 admiralty lawyers in those districts

having local discovery rules in admiralty. The responses were full

and representative, indicated overwhelming approval of the deposition

practice, anrd included valuable technical suggestions for drafting

purposes.

The result of all this activity was the drafting by the Advisory

Committee of proposed new and amended Rules of Practice in Admiralty

and Maritime Cases, r'lating to depositions and discovery and providing

for summary judgment and declaratory judgment procedure. The draft

was submitted to the standing Committee for distribution and was

printed. Nearly 5, 000 copies were distributed in December 1960 to

the bench and bar.

The proposed amendments would (1) authorize depositions and

discovery in admiralty practice substantially in accordance with the

Civil Rules, (2) authorize the use of depositions taken prior to July 20,

1960, in reliance on local rules or practices, as well as all depositions

taken by consent of the parties, to the same extent as if they had been

authorized by valid rules, (3) authorize summary judgments in admiralty

and (4) authorize declaratory judgments in admiralty.
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The Advit ry Cornmittee met in Washington on February 20,

1961 and examined the comments and suggestions received from the

bench and bar. These were overwhelmingly favorable and required

no changes in the amendments as drafted, but certain clarifying

changes were made in the notes accompanying the proposed amendments,

as well as some typographical corrections. These are indicated on Ex-

hibit 2 to this report.

The standing Committee on Rules of Practi-e and Procedure,

gconsidered the definitive draft of the proposed amendments to

the Rules of Practice in Admiralty and Maritime Cases and accompany-

ing notes at its meeting on February 24, 1961, recommends that the drait

be approved bV the Judicial Conference and transmitted to the Supreme

Court with the recommendation that the amendments be promulgated.

The future program of the Admiralty Committee includes

extensive research and consideration of the advisability and feasibility

of unifying the practice in civil and admiralty cases under a single set

of rules of procedure which would, of course, include all special pro-

visions required in admiralty, This is an undertaking of great impor-

tance to the bench and bar.
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Advisory Committee on Bankruptcy Rules

The Advisory Committee on Bankruptcy Rules, in addition to

embarking upon a comprehensive program aimed at improving the

General Orders and Official Forms in Bankruptcy, made a thorough-

going study of the statutes enacted since 1952 -- the most recent year

in which amendments to the General Orders and Official Forms were

adopted -- and developed a preliminary draft containing proposed

revisions of certain general orders and official forms in bankruptcy.

The proposed amendments would (1) bring the General Orders

and Official Forms 4nto harmony with recent amendments of the Bank-

ruptcy Act; (2) bring then into harmony with current and sound practice;

and (3) correct obvious departures from approved form.

The amendments are designed to correct an unnecessarily con-

fusing and annoying situation which, until the Rules Committees were

established, had little hope for continuous attention. Statute after

statute was enacted amending the Bankruptcy Act and the General

Orders and Official Forms fell farther and farther behind and out of

date; yet, they existed as official procedure and criteria in the handling

of bankruptcy litigation.

The preliminary draft was transmitted to the standing Com-.

rnittee, printed and submitted to the bench and bar in November, 1960
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for consideration and suggestions. Following receipt of such sug-

gestions and in the light of discussion had at the meeting of the

Advisory Committee in December, the draft was revised in minor

particulars and definitively approved. A copy is annexed as Exhibit 3.

The standing Committee on Rules of Practice and Procedure,

having considered the definitive drzft of the proposed revision of

certain general orders and official forlmzs in bankruptcy and accompany-

ing notes at its meeting on February 24, 1961, recommends that the

draft be approved by the Judicial Conference and transmitted to the

S preme Court with the recommendation that the amendments be promul-

gate d.

An additional matter of importance in the work or the Advisory

Committee on Bankruptcy Rules relates to the existing statutory authority

for promulgating procedural rules in bankruptcy.

Section 30 of the Bankruptcy Act provides:

"All necessary rules, forms, and orders as to procedure
and for carrying the provisions of this title into force and
effect shall be prescribed, and may be amended from time
to time, by the Supreme Court of the United States. 'I

There is no requirement that the Court refer to Congress the bankruptcy

rules and forms which it promulgates pursuant to this authority. III

other areas of its rulemaking responsibility, of course, the Supreme
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Court is required by pertinent legislation to report proposed rules

1o Congress. Once the rules reported to Congress by the Court have

gone into effect at the close of a statutory waiting period, all conflict-

:.ng laws, including Congressional enactments, are superseded. No

such effect attaches to the General Orders and Official Forms in

Bankruptcy promulgated pursuant to section 30 of the Bankruptcy

Act. The result is that Congress is constantly being called upon to

give time to the consideration of bills dealing with needed changes in

small details of procedure now set out in the Bankruptcy Act.

The Advisory Committee concluded at its December meeting,

after consideration of the matter, that rule making in bankruptcy should

conform to the pattern prescribed for rule making in the areas of civil

procedure and admiralty, and recommended to the standing Committee

the enactment of Congressional legislation to substantially the following

effe ct:

"The Supreme Court shall have the power to prescribe,
by general rules, the forms of process, writs, pleadings,
and motions, and the practice and procedure under the
Bankruptcy Act.

"Such rules shall not abridge, enlarge, or modify any
substantive right.



"Such rules shall not take effect until they have been
reported to Congress by the Chief Justice at or after the
beginning of a regular session thereof but not later than
the first day of May and until the expiration of ninety
days after they have been thus reported.

'"All laws in conflict with such rules shall be of no
further force or effect after such rules have taken
effect. "

The standing Committee on Rules of Practice and Procedure,

haling considered the proposal that legislation should be enae ro

vicing that rule making in bankruptcy should conform to that prescribed

for civil actions and admiralty cases, recommends that the proposal

be approved by the Judicial Conference of the United States and that

appropriate legislation be requested from Congress.

AdvLsory Committee on Criminal Rules

The Advisory Committee on Criminal Rules held its first meet-

ing in Washington on October 14, 1960. At that time, the Committee

decided that it would proceed to a study of all the Criminal Rules, but

that any tentative or final report on its recommendations would be held in

abeyance until the entire study has been completed, except where a

situation otherwise requires. As a consequence, it is not expected

that the Advisory Committee will forward to the standing Committee

any recommendations until such time as a tentative draft covering all

the Rules has been prepared.



At the October 14 meeting, the Advisory Committee discussed

many of the problems arising from Rule 5. Since that meeting, tenta-

tive drafts covering Rules 1- 9, 44, 18-2Z, and 10-17, have been

prepared by the Reporter and circulated to the members for preliminary

,.8 i aration.

Advisory Committee on Appellate Rules

Upon its appointment, the Advisory Committee on Appellate

Rules was presented with the immediate task of drafting a proposed

rule for the review of decisions of the Tax Court of the United States.

Congress had placed responsibility for promulgation of such a rule

upon the Supreme Court in 1954, 28 U. S. C. 2074, but the existing

personnel and facilities of the Supreme Court are in no sense adequate

to perform this type of rulemaking function. Moreover, with the ever-

increasing length of the calendars, it is obviously not feasible for the

Justices themselves to do the work essential to the original drafting

of new or amended rules of procedure. Thus, the task was assigned

to the standing Committee on Rules of Practice and Procedure and

referred as a first order of business to the Advisory Committee on

Appellate Rules.

The Advisory Committee prepared a preliminary draft of a

proposed rule for the review of decisions of the Tax Court. The
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draft was printed and widely circulated in November, 1960.

Many suggestions and comments were received and these were

considered at the meeting of the Advisory Committee on January 30,

1961. At that meeting it was decided to give the preliminary draft

further study in the light of the communications received and to report

upon it to the standing Committee at a later date.

The Advisory Committee is developing a comprehensive program

for improving appellate procedure in the United States courts, including

a broad examination of the appellate rules to determine how well they

are working, to pinpoint the specific problems, and to identify those

areas in which there is little or no difficulty. In addition to rules

relating to the appeal of civil and criminal cases, there are the rules

governing the appeal of admiralty and maritime cases, bankruptcy cases,

the review of orders of administrative agencies, the unique -- and urgent --

problems in appeals in forma pauperis, and many other technical matters

which will be given attention.

Appointment of Reporters

The Judicial Conference, at its session on September 18, 1958,

approved a resolution which established the basic organization of the

Rules Cor-inittees. Paragraph 5 of that resolution reads:
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(5) To assist the committees in carrying out their
duties a reporter and such associate or assistant reporters
as may be necessary should be appointed by the Chief Justice
for limited terms of service and at adequate salaries. Support-
ing staff for the work of the reporter and of the committees
should be provi(cied by the Administrative Office.

During the organizational stages of the Rules undertaking, as

jurisdiction of the varius committees was refined, it was found by

the standing Committee that no one Reporter could handle properly and

expeditiously the varied matters that are before the civil, admiralty,

bankruptcy, criminal and appellate rules committees. As a conse-

quence, instead of appointing a principal Reporter, with associates or

assistants, the standing Committee recommended to the Chief Justice

the appointment of full Reporters for each of the Advisory Committees.

While this change has not altered the objectives of the Rules undertaking,

it is nevertheless a necessary change in organization which should be

brought specifically to the attention of the Judicial Conference and, if

it accords with the views of the Conference, have Conference approval.

Your Committee recommends that paragraph 5 of the Resolution

of September 18, 1958, be amended to read as follows:

Each of the Advisory Committees shall have a
Reporter, appointed by the Chief Justice for limited
terms of service and at adequate salaries. Supporting
staff for the work of the reporter and of the committees
should be provided by the Administrative Office.
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Advisorv Committee on Federal Rules of Evidence

The Judicial Conference previously referred to the Committee

on Rules of Practice and Procedure a proposal to establish uniform

rules of evidence for the federal courts. [Sept. 1958]

At its meeting in December, 1960 the Advisory Committee on

Civil Rules adopted the following resolution:

That the Advisory Committee on Civil Rules urge the
standing Committee to initiate a project, at a time
thought suitable by the standing Committee and whether
through an existing committee or a new group, to study
the feasibility of adopting uniform rules of evidence
for the Federal courts and, if found feasible, to draft
such rules.

The proposal urging the promulgation of federal rules of

evidence has broad support in the bench and bar. It also has the

support of the American Bar Association, the American Law Institute,

the Federal Bar Association, the National Conference of Commissioners

on Uniform State Laws, and the Judicial Conferences of several circuits.

The standing Committee is convinced that the proposal looking

forward to the promulgation of Federal Rules of Evidence is meritorious,

that it deserves serious study as to its advisability and feasibility and

that, if resolved in favor of such rules, that uniform rules of evidence

for the federal courts should in due course be promulgated. Therefore:
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The sta=ding Committee on Rules of Practice and Procedure

recommends that the Judicial Conference of the United States amend

paragraph 2 of its Resolution adopted September 18, 1958, to read as

foll ow s:

(2) That six advisory conmmittees be created, one on practice
and procedure in civil cases, one on practice and procedure
in admiralty cases, one on practice and procedure in bank-
ruptcy cases, one on practice and procedure in criminal cases,
one on rules of evidence in the federal courts, and one on
appellate practice and procedure, the members of the advisory
committees to be appointed by the Chief Justice for terms of
four years, the first appointments to be for staggered terms
of two and four years, the members to be eligible for re-
appointment for one additional term only, and the members
to consist of broadly representative judges, lawyers and law
teachers.

Newly Appointed Members

The following appointments have been made by the Chief Justice:

To the standing Committee:

Peyton Ford, Esquire
1000 Connecticut Avenue
Washington 6, D. C. To fill the vacancy created by the

death of Phillin B. Perlman

To the Advisory Committee on Civil Rules:

Professor Charles Alan Wright
Univer sity of Texas Law School
Austin, Texas To fill the vacancy created by the

resignation of Professor Charles T.
McCormick for reasons of health.
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To the Advisory Committee on Civil Rules (Continued)

W. Brown Morton, Jr., Esquire
247 Park Avenue
New York 17, New York

To fill the vacancy created by the
appointment of Peyton Ford, Esq.
to the standing Committee.

To the Advisory Committee on Admiralty Rules:

William G. Symmers, Esquire
37 Wall Street
New York 5, New York To fill the vacancy created by the

death of Arnold W. Knauth, Esquire.

William A. Grimes, Esquire
640 Mathieson Building
Baltimore 2, Maryland

To fill the vacancy created by the
resignation of Professor Brainerd
Currie, who becaxne the Reporter
for the Committee.

Sarn L. Levinson, Esquire
Northern Life Tower
Seattle 1, Washington

Stuart B. Bradiley, Esquire
135 South LaSalle Street
Chicago, Illinois

John C. McHose, Esquire
634 South Spring Street
Los Angeles, California

As additional members.

Respectfully submitted,

djG:32
Chairman

March 9, 1961
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