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SUMMARY

REPORT OF THE JUDICIAL CONFERENCE COMM1TrEE
ON RULES OF PRACTICE AND PROCEDURE

This report contains the following recommendations for the

consideration of the Conference:

1. That the Conference approve the proposed amendments to the

Federal Rules of Criminal Procedure, set out in Appendix A, and transmit

them to the Supreme Court with the recommencntion that they be

approved by the Court and transmitted to the Congress pursuant to law.

2. That the Chief Justice be requested to reactivate an Advisorv

Committee on the Federal Rules of Evidence.
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES, CHAIRMAN, AND
MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Washington, DC. on June 18 and 19, 1981. All members of the Committee

were present. The Secretary of the Committee, Mr. Spaniol, also attended

the meeting.

I. Federal Rules of Criminal Procedure

The Advisory Committee on the Federal Rules of Criminal

Procedure has submitted to your Committee proposed amendments to Rules

1, 5(b), 9(a), (9)(b)(1), (9)(b)(2), 9(c)(1) and 9(c)(2), 9(d)-abrogated, 1l(c)(1),

ll(c)(4), Il(c)(5), 20(b), 40(d)(1), 40(d)(2), 45(a), 54(a), 54(b)(4), and 54(c), of

the Ve&eX W\es o4 C ocedre; an rJnenODMenD S IB e 2)2a) OJ t2e

and an t<e)nVcd\ to R L ot es tThng Setorn 2255

Proceedings. Included are proposed amendments to the forms for Section

2254 cases and Section 2255 proceedings. These proposed amendments, set

out in Appendix A, are accompanied by Advisory Committee notes which

explain their purpose and intent.

The amendments proposed by the Advisory Committee are

"technical" in nature and are reported to be noncontroversial. They would

update the criminal rules in the light of the 1979 amendments to the



Federal Magistrates Ant, correct some inaccuracies and simplify some

procedures. The proposed amendment to Rule 20, which does involve a

matter of substance, was submitted to the bench and bar for comment in

November 1979 and the Advisory Committee reported that the amendment

has met with unanimous approval. The proposed amendments to the rules

governing Section 2254 and Section 2-255 proceedings and the corresponding

changes in the forms-would eliminate the requirement that petitions be

"sworn to" and would provide that the signing of the petition is "under

penalty of perjury". See 28 U.S.C. 1746.

Your Committee recommends that these proposed amendments be

approved by the Conference and transmitted to the Supreme Court for its

consideration with a recommendation that they be approved by the Court

and transmitted to the Congress pursuant to law.

The Advisory Committee also intends to circulate additional

amendments to the criminal rules to the bench and bar for comment

sometime after October 1, 1981 and to hold public hearings on them

probably in February 1982.

II. Federal Rules of Evidence

Recently a small group of judges, practicing attorneys and

academicians convened in Williamsburg, Va. under the auspices of the

Federal Judicial Center to review the operation of the Federal Rules of

Evidence during the six years the rules have been in effect. The group

concluded that the Evidence Rules have been an outstanding success and

are working extremely well. Some problems have arisen which should be

addressed, but the group concluded there is no problem serious enough to
require any immediate or emergency action.
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Based on a detailed report of the discussions at this meeting, your

Committee believes that the time has arrived to reactivate an Advisory

Committee on Rules of Evidence to review the forthcoming report on the

Williamsburg Conference and to consider various proposals for rules

changes recommended in legal literature.

It is therefore recommended that the Chief Justice be requested to

reconstitute an Advisory Committee on the Federal Rules of Evidence and

that the Committee commence a study of suggested amendments to these

rules.

III. Bankruptcy Rules

The Committee received a report from Charles Horsky, Esq., a

member of the Advisory Committee on Bankruptcy Rules, on the progress

being made by the Committee in drafting rules under the new Bankruptcy

Code. Mr. Horsky reported that the Committee has met on eight separate

occasions and has made substantial progress in its work. The Committee

has scheduled seven more meetings extending into 1982. When the drafts

are complete, the new rules will be circulated to the bench and bar for

comment, probably in May 1982. The Committee hopes to complete its

work on these new rules in time for them to become effective by March 1,

1984 when the new Bankruptcy Code becomes fully effective.

IV. Federal Rules of Civil Procedure

Judge Walter Mansfield, Chairman of the Advisory Committee on

the Federal Rules of Civil Procedure, submitted to your Committee a

proposed set of amendments to the Rules of Civil Procedure and requested

that they be printed and circulated to the bench and bar for comment.
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Hearings v.ill be held in Washington, D.C. on October 16, 1981 and in Los

Angeles, California on November 6, 1981. Your Committee, through its

Chairman, authorized the printing and distribution of these rules to the

bench and bar for comment by November 16, 1981, and they were

circulated early in July.

The proposed amendments to the Civil Rules address three subjects

which the Advisory Committee has had under study for some time:

(1) Reform of procedures for the conduct of pretrial conferences
and for the scheduling and management of litigation by district judges;

(2) The control of discovery abuse and the abuse of process; and

(3) The need to conform the rules to the jurisdictional provisions
of the Federal Magistrates Act of 1979.

The Advisory Committee will meet again in January 1982 to

consider the comments received and thereafter will submit proposed

ame:ldments to your Committee.

Judge Mansfield also reported that the Committee is studying a

proposed amendment to Rule 4, Federal Rules of Civil Procedure. There is

urgency to this endeavor because of the desire of the United States

Marshal's Service to discontinue the service of process in private civil

litigation for lack of funding. The Advisory Committee is considering

alternative methods of service in these cases, will submit a proposal to the

bench and bar for written comment in late summer, and will ask for oral

statements at the hearings to be conducted in the fall. A proposed

amendment to Rule 4 will be submitted to the Conference at its session in

March 1982.
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V. Federal Rules of Appellate Procedure

The Chairman of the Advisory Committee on the Federal Rules of

Appellate Procedure, Judge Robert A. Ainsworth, reported that the

Committee has under consideration proposed amendments to the appellate

rules required by the new Bankruptcy Code and the Federal Magistrates

Act of 1979 and in particular is studying the separate appendix requirement

of present Rule 30, F.R.A.P. A survey of the clerks of the courts of

appeals on the operation of this rule, conducted by the reporter to the

Committee, has yielded valuable information. See Ainsworth and Ripple,

The Separate Appendix in Federal Appellate Practice - Necessary Tool or

Costly Luxury? 34 Sw.L.J. 1159 (1981). Because of a shortage of

appropriated funds the Committee has held only one meeting during the

current fiscal year, but plans to meet again after October 1, 1981.

VI. Procedures of the Standing Committee and Advisorv Committees

At its most recent meeting your Committee reviewed a report of

the Federal Judicial Center on the rulemaking process which sets out

various criticisms and observations which have appeared in legal literature

in the last few years. A summary of the report was presented by Professor

A. Leo Levin and Mr. William B. Eldridge of the Federal Judicial Center.

All aspects of the report were thoroughly discussed.

On the whole, your Committee believes that the existing rulemaking

procedures -- (I) drafting by an Advisory committee of judges, law

professors and practicing attorneys, assisted by a reporter (2) an

opportunity for public participation through the wide distribution of

proposed amendments for public comment, (3) the conduct of public

hearings and (4) review by the Standing Committee - have worked well and
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have produced a superior product. Yet the Committee perceives that the

procedures followed by the Committees ale not understood by the public

generally since they are, for the most part, unwritten or unpublished. Your

Committee has therefore undertaken to prepare a formal statement of the

procedures of the Standing Committee and the Advisory Committees which

can thereafter be published. The Administrative Office of the United

States Courts has been requested to prepare such a statement in draft form

for the consideration of the Committee at its next meeting.

VII. Local Rules of Court

Legal commentators in recent years have critized the proliferation

of local rules of the courts of appeals and district courts and have pointed

out what appear to be conflicts and inconsistencies between locally adopted

rules of court and the general rules of practice and procedure. Your

Committee has requested the Administrative Office of the United States

Courts to assemble background information and to submit recommendations

for the consideration of the Committee at its next meeting. At that time

the Committee will determine whether a full study of the problem is

warranted or what other appropriate action may be taken.

VIII. Appropriations

The Appropriations Act for the fiscal year 1981 contains a limitation

of $150,000 on the amount of money that can be spent for the rules

program. A similar provis7-n has appeared in each Appropriations Act

since the Judicial Conference was given the responsibility for the study of

rules more than 20 years ago. Because of the reactivation of the Advisory

Committee on Bankruptcy Rules, which has met frequently in order to
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complete its work before the new Bankruptcy Code becomes fully effective

in March 1984, there has been a shortage of funds. Priority in the

allocation of available funds has been given to this Committee. As a

result, scheduled meetings of other Advisory Committees have been

postponed and other measures of economy have been taken.

The budget requests for the fiscal year 1982, approved by the

Conference last September, contained a recommendation that the amount

of the limitation be increased from $150,000 to $190,000. Your Committee

has been informed, however, that the Appropriations Committees of the

Congress are considering a proposal to drop the limitation entirely as being

unnecessary. If the limitation on expenditures is either increased, as

recommended, or deleted, ample funds should be available during the next

fiscal year.

Respectively submitted,

Judge Edward T. Gignoux, Chairman
Judge Carl McGowan
Judge James S. Holden
Professor Frank J. Remington
Professor Bernard J. Ward
Edward H. Hickey, Esq.
Francis N. Marshall, Esq.

July 20, 1981
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Appendix A

TO THE COMMITTEE ON RULES OF PRACTICE AND PROCEDURE:

On behalf of the Advisory Committee on Criminal Rules, I amsubmitting herewith various proposals to amend the Federal Rules ofCriminal Procedure. These proposed amendments were circulated to thebench and bar in 1979 and, in the judgment of the Committee, contain onlynon-controversial items. The vast majority are technical in nature andsome are modified to comply with the intermediate actions of Congress.

The changes in Rules 1, 5, 9(a), 9(b)(1), 9(b)(2), 9(c)(1), 9(c)(2), and
the abrogation of 9(d), are purely technical, correcting type or printingerrors, and modifications of terms by reason of the passage of the FederalMagistrate Act of- 1979. There are one or two minor clarifications.

Rule 1l(c)(l) adds to the judge's duty, in advising of the maximum
possible penalty in the event of a plea of guilty or nolo contendere, toinclude "the effect of any special parole term." Under case law thecircuits have already concluded that this advice is required.

Rules 1 l(c)(4) and 1 l(c)(5) are reworded to correct obviousmisinterpretations occasioned by Congress having modified the draft ofRule 11 submitted by the Supreme Court in 1975.

Comments received on the proposed amendment to Rule 20 were allfavorable. It will provide that a defendant arrested, held, or present inanother district may waive venue and trial if he desires to plead guilty ornolo contendere, all of which must still meet with the approval of theUnited States Attorney in each district. Thus, rather than wait for allpapers from the district where the offense was committed, the prosecutionmay proceed in the other district as if venue were in such district.

The amendments to Rules 40(d) and 40(d)(1) are technical andrequire no discussion.

Rule 45(a) fills the gap occasioned by unusually bad weather makingthe clerk's office inaccessible.

Rules 54(a) and 54(c) are modified to conform with 48 U.S.C. §1694
to include the District Court for the Northern Mariana Islands. Rule54(b)(4) is necessitated by the elimination of "minor offenses" in theFederal Magistrate Act of 1979.



The suggested changes in the Rules governing Section 2254 and
Section 2255 cases in the district courts, and in the forms appended
thereto, are merely to recognize 28 U.S.C. §1746, enacted since the
adoption of these Rules. The statute no longer requires an affidavit but
provides that an unsworn statement may be given under penalty of perjury
if certain language is used. The Committee has adopted this language as
prisoners frequently claim that they have difficulty locating a prison
official authorized to administer an oath.

While these proposed amendments are not critical in time, they
were, as noted, circulated to the bench and bar in 1979, and the Committee
feels that it is our obligation, after circulation and review of any comments
received, to submit them to you. They cannot possibly be controversial.
Moreover, the Committee plans to circulate to the bench, bar and media a
new group of proposed amendments immediately after October 1, 1981,
which will be the subject of public hearings and a few may be
ontroversial. By adopting the presently proposed amendments at this

time, they will undoubtedly be approved by Congress in the spring of 1982,
whereas they would not become effective until the summer of 1983, at the
earliest, if they are further delayed.

Respectfully submitted,

Waiter E. Hoffman, Chamnan
Advizowty Committee on

Cinminat RuJQuJune 19, 1981



PROPOSED AMENDMENTS
TO THE

FEDERAL RULES OF CRIMINAL PROCEDURE
FOR THE

UNITED STATES DISTRICT COURTS*

Rule 1. Scope

1 These rules govern the procedure in all criminal proceedings in

2 the courts of the United States, as def+ted provided in Rule 54(e a);

3 and, whenever specifically provided in one of the rules, to

4 preliminary, supplementary, and special proceedings before United

5 States magistrates and at proceedings before state and local judicial

6 officers.

ADVISORY COMMITTEE NOTE

The amendment corrects an erroneous cross reference, from Rule 54(c)
to Rule 54(a), and replaces the word "defined" with the more appropriate
word "provided."

*New matter is underscored; matter to be omitted is lined through.



2 RULES OF CRIMINAL PROCEDURE

Rule 5. Initial Appearance
Before the Magistrate

1**

2 (b) MINO)R OFFENSES MISDEMEANORS. If the charge against

3 the defendant is a mffl4ner effense misdemeanor triable by a United

4 States magistrate under 18 U.S.C. § 3401, the United States

5 magistrate shall proceed in accordance with the Rules of Procedure

6 for the Trial of Miser (fefemsee Misdemeanors Before United States

7 Magistrates.

8

ADVISORY COMMITTEE NOTE

Rule 5(b)

The amendment of subdivision (b) reflects the recent amendment of
18 U.S.C. § 3401(a), by the Federal Magistrate Act of 1979, to read: "When
specially designated to exercise such jurisdiction by the district court or
courts he serves, any United States magistrate shall have jurisdiction to try
persons accused of, and sentence persons convicted of, misdemeanors
committed within that judicial district"

Rule 9. Warrant or Summons
Upon Indictment or Information

1 (a) ISSUANCE. Upon the request of the attorney for the

2 government the court shall issue a warrant for each defendant

3 named in an information supported by a showing of probable cause

4 under oath as is required by Rule 4(a), or in an indictment. Upon the

5 request rf the attorney for the government a summons instead of a

6 warrant shall issue. If no request is made, the court may issue

7 either a warrant or a summons in its discretion. More than one

8 warrant or summons may issue for the same defendant. The clerk
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9 shall deliver the warrant or summons to the marshal or other person

10 authorized by law to execute or serve it. If a defendant fails to

11 appear in response to the summons, a warrant shall issue. When a

12 defendant arrested with a warrant or given a summons appears

13 initially before a magistrate, the magistrate shall proceed in

14 accordance with the applicable subdivisions of Rule 5.

15 (b) FORM.

16 (1) Warrant. The form of the warrant shall be as provided

17 in Rule 4(c)(1) except that it shall be signed by the clerk, it shall

18 describe the offense charged in the indictment or information

19 and it shall command that the defendant be arrested and brought

20 before the eeu* et' 4 the n#f~ma+4eni eo 4mde+Fent eharges a

21 Fm4-ner e&renseT be~efe a Un4ed StaQes nearest available

22 magistrate. The amount of bail may be fixed by the court and

23 endorsed on the warrant.

24 (2) Summons. The summons shall be in the same form as

25 the warrant except that it shall summon the defendant to appear

26 before the eeut4 em the 4Rfefmamen r e 4e n menj ehatges a

27 mefiet &ffense., befere a U4+ed States a magistrate at a stated

28 time and place.

29 (c) EXECUTION OR SERVICE; AND RETURN.

30 (1) Execution or Service. The warrant shall be executed or

31 the summons served as provided in Rule 4(d)(1), (2) and (3). A

32 summons to a corporation shall be served by delivering a copy to

33 an officer or to a managing or general agent or to any other
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34 agent authorized by appointment or by law to receive service of

35 process and, if the agent is one authorized by statute to receive

36 service and the statute so requires, by also mailing a copy to the

37 corporation's last known address within the district or at its

38 principal place of business elsewhere in the United States. The

39 officer executing the warrant shall bring the arrested person

40 pPeimp~y befeee the eeau4 oe befere a Un4ed States magistrate

41 without unnecessary delay before the nearest available federal

42 magistrate or, in the event that a federal magistrate is not

43 reasonably available, before a state or local judicial officer

44 authorized by 18 U.S.C. § 3041.

45 (2) Return. The officer executing a warrant shall make

46 return thereof to the eeau eor WTgned States magistrate or other

47 officer before whom the defendant is brought. At the request of

48 the attorney for the government any unexe< 'ted varrant shall

49 be returned and cancelled. On or before the return day the

50 person to whom a summons was delivered for service shall make

51 return thereof. At the request of the attorney for the

52 government made at any time while the indictment or

53 information is pending, a warrant returned unexecuted and not

54 cancelled or a summons returned unserved or a duplicate thereof

55 may be delivered by the clerk to the marshal or other authorized

56 person for execution or service.
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57 (d) REMAND TO UNITED STATES MAGISTRATE FOR TRIAL

58 OF MINOR OFFENSES (Abrogated) ff the 4nfrema*4io er

59 4iiietmeIt9 eharges a mtpiee eofeRse and the return is te a fudge e-

60 the *I,+e ee6Uf+; the ease may l3e femainded te a Un4ted S+ates

61 magis*fa+e fee futrher rfoeeedi1gs +n aeeefdanee with the Ru4es eo

62 Proeedufte fer the T4e4 ef Mifnef Effenses Be-fee Un-Red Staees

63

ADVISORY COMMITTEE NOTE

Rule 9(a)

The amendment of subdivision (a), by reference to Rule 5, clarifieswhat is to be done once the defendant is brought before the magistrate.This means, among other things, that no preliminary hearing is to be held ina Rule 9 case, aS Rule 5(c) provides that no such hearing is to be had "if thedefendant is indicted or if an information against the defendant is filed."

Rule 9(b)

The amendment of subdivision (b) conforms Rule 9 to thecomparable provisions in Rule 4(c)(1) and (2).

Rule 9(c)

The amendment of subdivision (c) conforms Rule 9 to thecomparable provisions in Rules 4(d)(4) and 5(a) concerning return of thewarrant.

Rule 9(d)

This subdivision, incorrect in its present form in light of the recentamendment of 18 U.S.C. § 3401(a), has been abrogated as unnecessary inlight of the change to subdivision (a).
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Rule 11. Pleas

1

2 (c) ADVICE TO DEFENDANT. Before accepting a plea of guilty

3 or nolo contendere, the court must address the defendant personally

4 in open court and inform him of, and determine that he understands,

5 the following:

6 (1) the nature of the charge to which the plea is offered,

7 the mandatory minimum penalty provided by law, if any, and the

8 maximum possible penalty provided by law, including the effect

9 of any special parole term; and

10

11 (4) that if he pleads his plea of guilty or nolo contendere is

12 accepted by the court there will not be a further trial of any

13 kind, so that by pleading guilty or nolo contendere he waives the

14 right to a trial; and

15 (5) that 4 he pi-eads ga1+y ee neIe eentendete the eeout

16 may ask h+m quest4eis abeu+ the &eefse te whieh he has

17 pfeadedT and 4 he answefs these quesriens if the court intends to

18 question the defendant under oath, on the record, and in the

19 presence of counsel about the offense to which he has pleaded,

20 that his answers may later be used against him in a prosecution

21 for perjury or false statement.

22
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ADVISORY COMMITTEE NOTE

Rule ll(c)(l)

Subdivision (c)(l) has been amended by specifying "the effect of any
special parole term" as one of the matters about which a defendant who hastendered a plea of guilty or nolo contendere is to be advised by the court.This amendment does not make any change in the law, as the courts are inagreement tiat such advice is presently required by Rule 11. See, e.g.,
Moore v. United States, 592 F.2d 753 (4th Cir. 1979); United States v.Eaton, 579 F.2d 1181 (10th Cir. 1978); Richardson v. United States, 577 F.2d447 (8th Cir. 1978); United States v. Del Prete, 567 F.2d 928 (9th Cir. 1978);United States v. Watson, 548 F.2d 1058-D.C. Cir. 1977); United States v.Crusco, 536 F.2d 21 (2d Cir. 1976); United States v. Y'wbeck, 524 F.2d 641(1st Cir. 1975); United States v. Wolak, 510 F.2d 164 (6th Cir. 1975). InUnited States v. Timmreck, 441 U.S. 780 (1979), 99 S.Ct. 2085 (1979), theSupreme Court assumed that the judge's failure in that case to describe themandatory special parole term constituted "a failure to comply with theformal requirements of the Rule."

The purpose of the amendment is to draw more specific attention tothe fact that advice concerning special parole terms is a necessary part ofRule 11 procedure. As noted in Moore v. United States, supra:

Special parole is a significant penalty. * * * Unlike ordinary
parole, which does not involve supervision beyond the original
prison term set by the court and the violation of X hich cannot
lead to confinement beyond that sentence, special parole
increases the possible period of confinement. It entails the
possibility that a defendant may have to serve his original
sentence plus a substantial additional period, without credit for
time spent on parole. Explanation of special parole in open court
is therefore essential to comply with the Rule's mandate that
the defendant be informed of "the maximum possible penalty
provided by law."

As the aforecited cases indicate, in the absence of specification of therequirement in the rule, it has sometimes happened that such advice hasbeen inadvertently omitted from Rule 1 i warnings.

The amendment does not attempt to enumerate all of thecharacteristics of the special parole term which the judge ought to bring tothe defendant's attention. Some flexibility in this respect must bepreserved, &lthough it is well to note that the unique characteristics of thiskind of parole are such that they may not be readily perceived by laymen.Moore v. United States, supra, recornmm-- that in an appropriate case thejudge

infov:.. the defendant and determine that he understands the
following:
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(I) that a special parole term will be added to any prison
sentence he receives;

(2) the minimum length of the special parole term that
must be imposed and the absence of a statutory maximum;

(3) that special parole is entirely different from--and in
addition to-ordinary parole- sar

(4) that if the special parole is violated, the defendant can
be returned to prison for the remainder of his sentence and the
full length of his special parole term.

The amendment should not he read as meaning that a failure to
comply with this particular requirement will inevitably entitle the
defendant to relief. See United States v. Timmreck, supra. Likewise, the
amendment makes no change in the existing law to the effect

that many aspects of traditional parole- need not be
communicated to the defendant by the trial judge under the
umbrella of Rule 11. For example, a defendant need not be
advised of all conceivable consequences such as when he may be
considered for parole or that, if he violates his parole, he will
again be imprisoned.

Bunker v. Wise, 550 F.2d 1155, 1158 (9th Cir. 1977).

R ul e I ] (c)(4)

The amendment to subdivision (c)(4) is intended to overcome the
present conflict between the introductory language of subdivision (c), which
contemplates the advice being given "[Nefore accepting a plea of guilty or
nolo contendere," and thus Dresumablv after the plea has been tendered,
and the "if he pleads" language of subdivision (c)(4) which suggests the plea
has not been tendered.

As noted by Judge Doyle in United States v. Sinagub, No. 78-(CR-38
(W.D.Wis. March 29, 1979):

Taken literally, this wording of subsection (4) of I (C) suggests
that before eliciting any plea at an arraignment, the court is
required to insure that a defendant understands that if he or she
pleads guilty or nolo contendere, the defendant will be waiving
the right to trial. Under subsection (3) of I (c), however, there
is no requirement that at this pre-plea stage, the court must
insure that the defendant understands that he or she enjoys the
right to a trial and, at trial, the right to the assistance of
counsel, the right to confront and cross-examine witnesses



RULES OF CRIMINAL PROCEDURE 9

against him or her, and the right not to be compelled toincriminate himself or herself. It would be incongruous torequire that at the pre-plea stage the court insure that thedefendant understands that if he enters a plea of guilty or nolocontendere he will be waiving a right, the existence and natureof which need not be explained until after such a plea has beenentered. I conclude that the insertion of the words "that if hepleads guilty or nolo contendere," as they appear in subsection(4) of 11 (c), was an accident of draftsmanship which occurred inthe course of Congressional rewriting of 11(c) as it has beenapproved by the Supreme Court. Those words are to beconstrued consistently with the words "Before accepting a pleaof guilty or nolo contendere," as they appear in the openinglanguage of 11(c), and consistently with the omission of thewords "that if he pleads" from subsections (1), (2), and (3) of11 (c). That is, as they appear in subsection (4) of 11(c), the words,"that if he pleads guilty or nolo contendere" should be construedto mean "that if his plea of guilty or nolo contendere is acceptedby the court."

Although this is a very logical interpretation of the present language, theamendment will avoid the necessity to engage in such analysis in order todetermine the true meaning of subdivision (c)(4).

Rule ll(c)(5)

Subdivision (c)(5), in its present form, may easily be read ascontemplating that in every case in which a plea of guilty or nolocontendere is tendered, warnings must be given about the possible use ofdefendant's statements, obtained under oath, on the record and in thepresence of counsel, in a later prosecution for perjury of false statement.The language has prompted some courts to reach the remarkable result thata defendant who pleads guilty or nolo contendere without receiving thosewarnings must be allowed to overturn his plea on appeal even though he wasnever questioned under oath, on the record, in the presence of counselabout the offense to which he pleaded. United States v. Artis, No. 78-5012(4th Cir. March 12, 1979); United States v. Boone, 543 F.2d 1090 (4th Cir.1976). Compare United States v. Michaelson, 552 F.2d 472 (2d Cir. 1977)(failure to give su divisiocn (c)5) warnings not a basis for reversal, "at leastwhen, as here, defendant was not put under oath before questioning abouthis guilty plea"). The present language of subdivision (c)(5) may also havecontributed to the conclusion, not otherwise supported by the rule, that"Rule 11 requires that the defendant be under oath for the entirety of theproceedings" conducted pursuant to that rule and that failure to place thedefendant under oath would itself make necessary overturning the plea onappeal. United States v. Aldridge, 553 F.2d 922 (5th Cir. 1977).

When questioning of the kind described in subdivision (c)(5) is notcontemplated by the judge who is receiving the plea, no purpose is servedby giving the (e)(5) warnings, which in such circumstances can only confuse
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the defendant and detract from the force of the other warnings required byRule 11. As correctly noted in United States v. inu, supra,

subsection (5) of section (c) of Rule 11 is qualitatively distinctfrom the other sections of the Rule. It does not go to whetherthe plea is knowingly or voluntarily made, nor to whether theplea should be accepted and judgment entered. Rather, it doesgo to the possible consequences of an event which may or maynot occur during the course of the arraignment hearing itself,namely, the administration of an oath to the defendant. Whetherthis event is to occur is whollv within the control of thepresiding judge. If the event is not to occur, it is pointless toinform the defendant of its consequences. If a presiding judge
intends that an oath not be administered to a defendant duringan arraignment hearing, but alters that intention at some point,only then would the need arise to inform the defendant of thepossible consequences of the administration of the oath.

The amendment to subdivision (c)(5) is intended to make it clear that this isthe case.

The amendment limits the circumstances in which the warnings mustbe given, but does not change the fact, as noted in Sinagub, that thesewarnings are "qualitatively distinct" from the other advice required by Rule1lc). This being the case, a failure to give the subdivision (c)(5) warningseven when the defendant was questioned under oath, on the record and inthe presence of counsel would in no way affect the validity of thedefendant's plea. Rather, this failure bears upon the admissibility ofdefendant's answers pursuant to subdivision (e)(6) in a later prosecution forperjury or false statement.

Rule 20.
Transfer From the District for Plea and Sentence

1

2 (b) INDICTMENT OR INFORMATION NOT PENDING. A

3 defendant arrested, held, or present, in a district other than the

4 district in which a complaint is pending against him may state in
5 writing that he wishes to plead guilty or nolo contendere, to waive

6 venue and trial in the district in which the warrant was issued, and

7 to consent to disposition of the case in the district in which he was
8 arrested, held, or present, subject to the approval of the United
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9 States attorney for each district. Upon filing the written waiver of

10 venue in the district in which the defendant is present, the

11 prosecution may proceed as if venue were in such district. Upen

12 reeelp+ if the defendanti*s statement and eE the written appreval eo

13 The Uit~ed States a++@teys and upen the At14,ng eo an 4nefma+ien e&

14 the reteun of an 4ietfmenr+T the 4erk ef the eeur Wee the gist-et 4B
15 wh~eh the walant was issRued sha4 atransm-A the papers 4R the
16 preeeed#ng eo eertied eeoes TheeeT toe the elerk ef the eel+ feo

17 the bt4e+ 4n wh4eh the defendant was afeieaedT he+d eo piesent-

18 anad the pFreseed*en shaN eeon4nue 4-n that 4 s+rietv When the

i9 defenidant 4s beutighl be-efe the eeour {e p4-ead te an 4n~etrma4teo

20 f4ed 4- the 4istpeie where the warrant was 4sstied- he may at that

21 t4me waive 4nd+etmeiFe as ey4ded 4tm RuIe VT and the pteseeuttin

22 may een*nue based upen the +nf ofe mQfa~ien orna&iy #41ed7

23

ADVISORY COMMITTEE NOTE

Rule 20(b)

This amendment to subdivision (b) is intended to expedite transferproceedings under Rule 20. At present, considerable delay - sometimes aslong as three or four weeks - occurs in subdivision (b) cases, that is, whereno indictment or information is pending. This time is spent on thetransmittal of defendant's statement to the district where the complaint ispending, the filing of of an information or return of an indictment there,and the transmittal of papers in the case from that district to the districtwhere the defendant is present. Under the amendment, the defendant, byalso waiving venue, would make it possible for charges to be filed in thedistrict of his arrest or presence. This would advance the interests of boththe prosecution and defendant in a timely entry of a plea of guilty. Nochange has been made in the requirement that the transfer occur with theconsent of both United States attorneys.
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Rute 40. Commitment to Another District

2 (d) ARREST OF PROBATIONER. If a person is arrested for a

3 violation of his probation in a district other than the district ef

4 supervisein having probation jurisdiction, he shall be taken without

5 unnecessary delay before the nearest available federal magistrate.

6 The federal magistrate shall:

7 (1) Proceed under Rule 32.1 if jurisdiction over the

8 probationer is transferred to that district pursuant to 18 U.S.C.

9 § 3653;

10 (2) Hold a prompt preliminary hearing if the alleged

11 violation occurred in that district, and either (i) hold the

12 probationer to answer in the district court of the district having

13 probation supetv4e jurisdiction or (ii) dismiss the proceedings

14 and so notify that court; or

15 (3) Otherwise order the probationer held to answer in the

16 district court of the district having probation jurisdiction upon

17 production of certified copies of the probation order, the

18 warrant, and the application for the warrant, and upon a finding

19 that the person before him is the person named in the warrant.

20

ADVISORY COMMITTEE NOTE

Rule 40(d)

The amendment to 40(d) is intended to make it clear that the transfer
provisions therein apply whenever the arrest occurs other than in thedistrict of probation jurisdiction, and that if probable cause is found at a
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preliminary hearing held pursuant to Rule 40(d)(2) the probationer should beheld to answer in the district having probation jurisdiction.

On occasion, the district of probation supervision and the district of
probation jurisdiction will not he the same. See, e.g., Cup2 v. Byington,
179 F.Supp. 669 (S.D.Ind. 1960) (supervision in Southern District of Indiana,
but jurisdiction never transferred from District of Nevada). In such
circumstances, it is the district having jurisdiction which may revoke the
defendant's probation. Cupp v. Byington, supra; 18 U.S.C. S 3653 ("the
court for the district having jurisdiction over him * * * may revoke theprobation"; if probationer goes to another district, "jurisdiction over him
may be transferred," and only then does "the court for the district to whichjurisdiction is transferred * * * have all the power with respect to the
probationer that was previously possessed by the court for the district from
which the transfer was made"). That being the case, that is the jurisdiction
to which the probationer should be transferred as provided in Rule 40(d).

Because Rule 32.1 has now taken effect, a cross-reference to thoseprovisions has been made in subdivision (d)(l) so as to clarify how themagistrate is to proceed if jurisdiction is transferred.

Rule 45. Time

1 (a) COMPUTATION. In computing any period of time the day

2 of the act or event from which the designated period of time begins

3 to run shall not be included. The last day of the period so computed

4 shall be included, unless it is a Saturday, a Sunday, or a legal

5 holiday, or, when the act to be done is the filing of some paper in

6 court, a day on which weather or other conditions have made the

7 office of the clerk of the district court inaccessible, in which event

8 the period runs until the end of the next day which is not one of the

9 aforementioned days. a Saurday a Sntday eo a +ega AweI&day When

10 a period of time prescribed or allowed is less than 7 days,

I 1 intermediate Saturdays, Sundays and legal holidays shall he excluded

12 in the computation. As used in these rules, "legal holidav" includes

13 New Year's Day, Washington's Birthday, Memorial Day,



14 RULES OF CRIMINAL PROCEDURE

14 Independence Day, Labor Day, Columbus Day, Veterans Day,

15 Thanksgiving Day, Christmas Day, and any other day appointed as a

16 holiday by the President or the Congress of the United States, or by

17 the state in which the district court is held.

18

ADVISORY COMMITTEE NOTE

Rule 45(a)

The amendment to subdivision (a) takes account of the fact that on
rare occasion severe weather conditions or other circumstances beyond
control will make it impossible to meet a filing deadline under Rule 45(a).
Illustrative is an incident which occurred in Columbus, Ohio during the
"great blizzard of 1978," in which weather conditions deteriorated to the
point where personnel in the clerk's office found it virtually impossible to
reach the courthouse, and where the GSA Building Manager found it
necessary to close and secure the entire building. The amendment covers
that situation and also similar situations in which weather or other
conditions made the clerk's office, though open, not readily accessible to
the lawyer. Whether the clerk's office was in fact "inaccessible" on a given
date is to be determined by the district court. Some state time
computation statutes contain language somewhat similar to that in the
amendment; see, e.g., Md. Code Ann. art. 94, S 2.

Rule 54. Application and Exeeptien

1 (a) COURTS. These rules apply to all criminal proceedings in

2 the United States District Courts; in the District Court of Guam; in

3 the District Court for the Northern Mariana Islands, except as

4 otherwise provided in articles IV and V of the covenant provided by

5 the Act of March 24, 1976 (90 Stat. 263); in the District Court of the

6 Virgin Islands; and (except as otherwise provided in the Canal Zone

7 Code) in the United States District Court for the District of the

8 Canal Zone; in the United States Courts of Appeals; and in the

9 Supreme Court of the United States; except that all offenses shall
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10 continue to he prosecuted in the District Court of Guam and in the

11 District Court of the Virgin Islands by information as heretofore

12 except such as may be required by local law to be prosecuted by

13 indictment by grand jury.

14 (b) PROCEEDINGS.

15

16 (4) Proceedings Before United States Magistrates.

17 Proceedings involving Fnmnear efenses misdemeanors before

18 United States Magistrates, as def~ied -in subl~d4ten {e} ef th4i

19 tu-eT are governed by the Rules of Procedure for the Trial of

20 Mfitno O#fenses Misdemeanors before United States Magistrates.

21

22 (c) APPLICATION OF TERMS. As used in these rules the

23 following terms have the designated meanings.

24

25 "Attorney for the government" means the Attorney General, an

26 authorized assistant of the Attorney General, a United States

27 Attorney, an authorized assistant of a United States Attorney and,

28 when applicable to cases arising under the laws of Guam means the

29 Attorney General of Guam or such other person or persons as may be

30 authorized by the laws of Guam to act therein., and when applicable

31 to cases arising under the laws of the Northern Mariana Islands the

32 Attorney General of the Northern Mariana Islands or any other

33 person or persons as may be authorized by the laws of the Northern

34 Marianas to act therein.
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35

36 Um4i1leo effenseu -s deiied 4fl +8 US 8. § a491-r

37

ADVISORY COMMITTEE NOTE

Rule 54(a)

The amendment of subdivision (a) conforms to 48 U.S.C. § 1694(c),
which provides that "the rules heretofore or hereafter promulgated and
made effective by the Congress or the Supreme Court of the United States
pursuant to Titles 11, 18, and 28 shall apply to the District Court for the
Northern Mariana Islands and appeals therefrom where appropriate, except
as otherwise provided in articles IV and V of the covenant provided by the
Act of March 24, 1976 (90 Stat. 263)." The reference is to the "Covenant
To Establish a Commonwealth of the Northern Mariana Islands in Political
Union with the United States of America." Article IV of the covenant
provides that except when exercising "the jurisdiction of a district court of
the United States," the District Court will be considered a court of the
Northern Mariana Islands for the purposes of determining the requirements
of indictment by grand jury or trial by jury." Article V provides that
"neither trial by jury nor indictment by grand jury shall be required in any
civil action or criminal prosecution based on local law, except when
required by local law."

Rule 54(b)(4)

This change is necessitated by the recent amendment of 18 U.S.C.
§ 3401 by the Federal Magistrate Act of 1979.

Rule 54(c)

The first amendment to subdivision (c) conforms to 48 U.S.C. §
1694(c), which states: "The terms 'attorney for the government' and
'United States Attorney' as used in the Federal Rules of Criminal Procedure
(Rule 54(c)) shall, when applicable to cases arising under the laws of the
Northern Mariana Islands, include the attorney general of the Northern
Mariana Islands or any other person or persons as may be authorized by the
laws of the Northern Marianas to act therein."

The second amendment to subdivision (c) eliminates any reference to
minor offenses. By virtue of the recent amendment of 18 U.S.C. § 3401 by
the Federal Magistrate Act of 1979, the term "minor offense" is no longer
utilized in the statute. It is likewise no longer used in these rules. See
amendments to Rules 5(b) and 9(d).
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RULES GOVERNING SECTION 2254 CASES
IN THE UNITED STATES DLSTRICT COURTS

Rule 2. Petition

1**

2 (c) FORM OF PETITION. The petition shall be in

3 substantially the form annexed to these rules, except that any

4 district court may by local rule require that petitions filed with it

5 shall be in a form prescribed by the local rule. Blank petitions in the

6 prescribed form shall be made available without charge by the clerk

7 of the district court to applicants upon their request. It shall

8 specify all the grounds for relief which are available to the

9 petitioner and of which he has or by the exercise of reasonable

10 diligence should have knowledge and shall set forth in summary form

11 the facts supporting each of the grounds thus specified. It shall also

12 state the relief requested. The petition shall be typewritten or

13 legibly handwritten and shall be signed and swern {e under penalty of

14 perjury by the petitioner.

15

ADVISORY COMMITTEE NOTE

Rule 2(c)

The amendment takes into account 28 U.S.C. § 1746, enacted after
adoption of the § 2254 rules. Section 1746 provides that in lieu of an
affidavit an unsworn statement may be given under penalty of perjury in
substantially the following form if executed within the United States, its
territories, possessions or commonwealths: "I declare (or certify, verify, or
state) under penalty of perjury that the foregoing is true and correct.
Executed on (date). (Signature)." The statute is "intended to encompass
prisoner litigation," and the statutory alternative is especially appropriate
in such cases because a notary might not be readily available. Carter v.
Clark, 616 F.2d 228 (5th Cir. 1980). The § 2254 forms have been revisedaccordingly.
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RULES GOVERNING SECTION 2255 PROCEEDINGS
FOR THE UNiTED STATES DISTRICT COURTS

Rule 2. Motion

1**

2 (b) FORM OF MOTION. The motion shall be in substantially

3 the form annexed to these rules, except that any district court may

4 by local rule require that motions filed with it shall be in a form

5 prescribed by the local rule. Blank motions in the prescribed form

6 shall be made available without charge by the clerk of the district

7 court to applicants upon their request. It shall specify all the

8 grounds for relief which are available to the movant and of which he

9 has or, by the exercise of reasonable diligence, should have
10 knowledge and shall set forth in summary form the facts supporting

11 each of the grounds thus specified. It shall also state the relief

12 requested. The motion shall be typewritten or legibly handwritten

13 and shall be signed and swetm te under penalty of perjury by the

14 petitioner.

ADVISORY COMMITTEE NOTE

Rule 2(b)

The amendment takes into account 28 U.S.C. § 1746, enacted afteradoption of the § 2255 rules. Section 1746 provides that in lieu of anaffidavit an unsworn statement may be given under penalty of perjury insubstantially the following form if executed within the United States, itsterritories, possessions or commonwealths: "I declare (or certify, verify, orstate) under penalty of perjury that the foregoing is true and correct.Executed on (date). (Signature)." The statute is "intended to encompassprisoner litigation," and the statutory alternative is especially appropriatein such cases because a notary might not be readily available. Carter v.Clark, 616 F.2d 228 (5th Cir. 1980). The § 2255 forms have been revisedaccordingly.
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APPENDIX OF FORMS\

MODEL, FORM FOR USE IN APPLICATIONS FOR
HA13EAS CORPUS UNDER 28 U.S.C. § 2254

Name

Prison number-

Piace of confinement

United Statves District Court _ _ District of
Case No.
(To be supplied by Clerk of U. S. District Court)

PETITIONER
(Full name)

V.

RESPONDENT
(Name of Warden, Superintendent Jailor, or authorized person hav-
ing custody of petitioner)

and

THE ATTORNEY GENERAL OF THE STATE OF
, ADDITIONAL RESPONDENT.

(If petitioner is attacking a judgMent which imposed a sentence
to be served in the futurc, petitioner must fill in the name of the
state where the judgmt-nt was entered. If petitioner has a sentence
to be ser ed in the frutre under a federal judgment which he wvishes
to attack. he should fi~e a motion under 28 U.S.C. § 2255. in the
federal court which entered the judgment.)

PETITION FOR WRIT OF HABEAS CORPUS BY A
PERSON IN STATE CUSTODY

Instructions -Read Carefully

(I) This petiticn must be legibly handwritten or typewritten, and signed by
the petitioner under penaltv of perjurv and sweon te Sefere a notary
pt-thle t ts44in e M affieer authol4ei' te adfi4ei art eath. Any
false statement of a material fact may serve as the tasis for
prosecution and conviction for perjury. AU questions must be
answered conc sely in the proper space on the form.

2) Additional pages aie not permitted except with r(-pect lo the
facts yxhm; you'cl riv u pon to support your gron n(d' for relief.
.No *itatlol; of ;.uthorities need be furnished. If briefs or
arguni lnt.c arc -ubmittte(l thoe should bc submitted in the form
of a separate mn morandum.

:3 Upon ireceipt of a fee of $5 your petition will be filed if it is
in proper order.
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(4) If you do not have the necessary filing fee, you may request permission
to proceed in 6onuma paupeAi, in which event you must execute the
aff*aY'4 declaration on the last page, setting forth information
establishing your inability to prepay the fees and costs or give security
therefor. If you wish to proceed -in 4o'ua paupeAu>, you must have an
authorized officer at the penal institution complete the certificate as
to the amount of money and securities on deposit to your credit in any
account in the institution. If your prison account exceeds $
you must pay the filing fee as required by the rule of the district
court.

(5) Only judgments entered by one court may be challenged in a
single petition. If you seek to challenge judgments entered by
different courts either in the same state or in different states,
you must file separate petitions as to each court.

(6) Your attention is directed to the fa t that you must include all
grounds for relief and all facts supporting such grounds for re-
lief in the petition you file seeking from any judgment of con-
viction.

(7) When the petition is fully completed, the origitnal and two copies
must be mailed to the Clerk of the United States District
Court whose address is _-

(8) Petitions which do not conform to these instructions will be re-
turned with a notation as to the deficiency.

PETITION
1. Name and location of court which entered the judgment of

conviction under attack
2. Date of judgment of conviction
3. Length of sentence
4. Nature of offense involved (all counts) __

5 What was your plea? tCheck one)
(a) Not guilty O
(b) Guilty C

(c ) Nolo contendere 1A
If you entered a guilty plea to one count or indictment, and a
not guilty plea to another count or indictment, give details:

6. Kind of trial: (Check one)
(a) Jury C
(b) Judge only C
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7. Did you testify at the trial?
Yes 0 No 0

8. Did you appeal from the judgment of conviction?
Yes 0 No 0

9. If you did appeal, answer the following:
(a) Name of court

(b) Result__-

(c) Date of result ___

10. Other than a direct appeal from the judgment of conviction
and sentence, have you previously filed any petitions, applica-tions, or motions with respect to this judgment in any court,state or federal?
Yes 0 No 0

11. If your answer to 10 was "yes," give the f owio information:
(a)(1) Name of court

(2) Nature of proceeding

(3) Grounds raised _

(4) Did you receive an evidentiary hearing on your pe-
tition, application or motion ?
Yes 0 No 0

(5) Result

(6) Date of result

(b) As to any second petition, application or motion give thesame information:

(1) Name of court
(2) Nature of proceeding

(3) Grounds raised

(4) Did you receive an evidentiary hearing on your peti-
tion, application or motion?
Yes 0 No 0

(5) Result

(6) Date of result
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(c) As to any third petition, application or motion, give the
same information:

(1) Name of court
(2) Nature of proceeding

(3) Grounds raised -__ _

(4) Did you receive an evidentiary hearing on your peti-
tion, application or motion?
Yes L No El

(5) Result

(6) Date of result
(d) Did you appeal to the highest state court having juris-

diction the result of action taken on any petition, appli-
cation or motion?

(1) First petition, etc. Yes L No L
(2) Second petition, etc. Yes L No C!
(3) Third petition, etc. Yes Li No Li

(e) If you did not appeal from the adverse action on any pe-
tition, application or motion, explain briefly why you did
not:

'2. State concisely exery ground on which you claim that you are
being held unlawfully. Summarize briefly the facts supporting
each ground. If necessary, you may attach pages stating ad-
ditional grounds and facts supporting same.
Caution: In order to proceed in the federal court, you must

ordinarily first exhaust your state court remedies as to
each ground on which you request action by the federal
court. If you fail to set forth all grounds in this peti-
tion, you may be barred from presenting additional grounds
at a later date.

For vyour infornmation, the following is I list of the most
frequeritlIly raised grounids fhir relief iII habeas corpus proceed-
ings. Each sta terricuiat precuded by a lettull consitihtuts a selp-
arate ground for possible relief. You may raise any grounds
which you may have other than those listed if you have ex-
haustidl your state court remeries with respie(t to them. How-
ex er, ou should roaisr in thlis pet ition alt l (l dvblc romiunds I re-
lating to this conx rction) on which you base your allegations
that you are being held in custody unlawfully.
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Do not check any of these listed grounds. If you select one
or more of these grounds for relief, you must allege facts. The
petition will be returned to you if you merely check (a)
through (j) or any one of these ground.s.

(a) Conviction obtained by plea of guilty which was inla-
fully induced or not made voluntarily With understanding
of the nature of the charge and the consequences of the
plea.

(b) Conviction obtained by use of coerced confession.
(c) Conviction obtained by use of evidence gained pursuant

to an unconstitutional search and seizure.

(d) Conviction obtained by use of evidence obtained pursuant
to an unlawful arrest.

(e) Conviction obtained by a violation of the privilege against
self-incrimination.

(f) Conviction obtained by the unconstitutional failure of the
prosecution to disclose to the defendant evidence favor-
able to the defendant.

(g) Conviction obtained hby a violation of the protection
against double jeopardy.

(h) Conviction obtained by action of a grand or petit jury
which was unconstitutionally selected and impaneled.

(i) Denial of effective assistance of counsel.
(j) Denial of right of appeal.

A. Ground one:

Supporting FACTS (tell your story briefly without citing
cases or law) _

B. Ground two:

Supporting FAC'TS (tell your storY briifly without citing
cases or law)
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C. Ground three:

Supporting FACTS (tell your story briefly without citing
cases or law)

D. Ground four:

Supporting FACTS (tell your story briefly without citing
cases or law)

13. If any of the grounds listed in 12A, B, C, and D were not pre-
viously presented in any other court, state or federal, state
briefly what ground4 were not so presented, and give your rea-
sons for not presenting them:

14. Do you have any petition or appeal now pending in any court,
either state or federal, as to the judgment under attack?
Yes E No E

15. Give the name and address, if known, of each attorney wvho rep-
resented you in the following stages of the judgment attacked
herein:

(a) At preliminary hearing-_

(b) At arraignment and plea

(c) At trial

(d) At sentencing

(e) Oilliappal

(f) In any post-conviction procleding

(g) On appeal from any adverse ruling in a post-convictioll
proceeding
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16. Were you sentenced on more than one count of an indictment,
or on more than one indictment, in the same court and at the
same time?
Yes [ No E

17. Do you have any future sentence to serve after you complete
the sentence imposed by the judgment under attack?
Yes El No U

(a) If so, give name and location of court which imposed
sentence to be served in the future:

(b) And give date and length of sentence to be served in
the future: -_. -

(c) Have you filed, or do you contemplate filing, any peti-
tion attacking the judgment hihich imposed the sen-
tence to be served in the future?
Yes U No U

Wherefore, petitioner prays that the Court grant petitioner re-
lief to which he may be entitled in this proceeding.

-8gnatuire -of -AMtftey J-if any) Sig-na~uve-of Petitioner

Signature of Attorney (if any)
I declare (or certify, veLify, or state) under penalty of perjury that theforegoing is true an correct. Executed on

(d-a te)

Signature of Petitioner

IN FORMA PAUPERLS AFF4DAVIT DE;',LARATION

[Insert appropriate courtl

AFFIDAVIT DECLARATION IN SUPPORT
(Petitioner) OF REQUEST

v. TO PROCEED
IN FORMA PAUPERIS

(Respondent(s))

1, , being fifst dtly swermt, depese and say declare thatI am the petitioner in the above entitled case; that in support of my motionto proceed without being required to prepay fees, costs or give securitytherefor, I state that because of my poverty I am unable to pay the costs ofsaid proceeding or to give security therefor; that I believe I am entitled torelief.

I furher swear that the respelises whieh I have made te quest+ens and+souete44ens below are trie.
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1. Are you 1iesently employed? Yes O No El
a. If the answer is "yes," state the amount of your salary

or wages per month, and give the name and address of
your employer.

b. If the answer is "no," state the date of last employment
and the amount of the salary and wages per month
which you received.

2. Have you received within the past twelve months any money
from any of the following sources?
a. Business, profession or form of self-employ-

ment? Yes E No E
b. Rent payments, interest or dividends? Yes O No E
c. Pensions, annuities or life insurance pay-

ments? Yes 0 No l
d. Gifts or inheritances? Yes E No E
e. Any other sources? Yes l No O

If the answer to any of the above is "yes," describe each source
of money and state the amount received from each during the past
twelve months.

3. Do you ov n cash, or do you have money in checking or savings
accou ntt?
Yes El iNo (1 nclude any funds in prison accounts.)

If the a-swcr is yes," state the total valtue of the items owned.

4. 1: j you own any real estate, stocks, bonds, notes, automobiles, or
other valuable property (excluding ordinary household furnish-
ings and clothing) ?
Yes E No El

If the answer is "yes," describe the property and state its
approximate value.

5. List the persons who are dependent upon you for support, state
your relat ionsh i p to those persons, and indicate how much you
contribute toward their support.

aIs _fiai _il =u t me t o peAA AtiAA. fo perAur.,-.
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St ate -Urf
County-(-eityy- ff _ _ _ _ _ _ _ _

t N~moof Poitionr) .bing first duly 'zwprn under fih,
presents that ho has "ad an Tuaid to the d aid Lates
th~~th inormtio therpin jo tl'ur and coradct.

-Sig-t,4-~c o~f Petitionerm
(Required as to cach-

pet it ioou
-SUbFcrbc fnfwcttobfo em this

'lay of __ _ _ _ _

Noptql. Publ ic or otheor pers-on

auutho;.ized to 9dlninjgte.

I declare (or certify, verify, or state) under penalty of perjury that theforegoing is true and correct. Executed on
(date)

SigK tiure of Petitioner

Certificate
I hereby certify that the petitioner herein has the sum of $

on account to his credit at he institution where he isconfined. I further certify that petitionel likewise has the follow-ing securities to his credit according to the records of said
institution __

Authorized Officer of
Institution
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MODEL FOIIM FOR USE IN 28 U.S.C. § 2254 CASES
INVOLVING A RULE 9 ISSUE

Form No. 9

United Stater District Court,
District of

Case No.
-, PETITIONER

V.

,RESPONDENT

and

,ADDITIONAL RESPONDENT
Petitioner's Response as to Why His Petition Should

Not Be Barred Under Rule 9
Explanation and Instructions-Read Carefully

(I) Rule 9. Delayed or successive petitions.

(a) Delayed petitions. A petition may be dismissed if it appears
that the state of which the respondent is an officer has been preju-

diced in its ability to respond to the petition by delay in its filing
unless the petitioner shows that it is based on grounds of which he
could not have had knowledge by the exercise of reasonable diligence
before the circumstances prejudicial to the state occurred. If the
petition is filed more than five years after the judgment of con-
viction, there shall be a presumption, rebuttable by the petitioner,
that there is prejudice to the state. When a petition challenges
the validity of an action, such a revocation of probation or parole,
which occurs after judgment of conviction, the five-year period as
to that action shall start to run at the time the order in the
challenged action took place.

(b) Successive petitions. A second or successive petition may be
dismissed if the judge finds that it fails to allege new or different
grounds for relief and the prior determination was on the merits
or, if new and different grounds are alleged, the judge finds that
the failure of the petitioner to assert those grounds in a prior peti-
tion is not excusable.

(II) Your petition for habeas corpus has been found to be subject
to dismissal under rule 9( ) for the following reason(s)

(III) This form has been sent so that you may explain why your
petition contains the defect(s) noted in (1I) above. It is re-
quired that you fill out this form and bend it back to the
court within _ _ days. Failure to do so will result in the
automatic dismissal of your petition.

(IV) When you have fully completed this form, the original and
two copies must be mailed to the Clerk of the United States
District Court whose address is
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(V) This response must be legibly handwritten or typewritten, and signedby the petitioners and swean toe befee a netary publ4e or E+ugenoffieeer authered te admim4ser an ath under penalty of perjury. Anyfalse statement of a material fact may serve as the basis forprosecution and conviction for perjury. All questions must beanswered concisely in the proper space on the form.
(VI) Additional pages are not permitted except with respect to the

facts which you rely upon in item 4 or 5 in the response. Any
citation of authorities should be kept to an absolute minimum
and is only appropriate if there has been a change in 'he law
since the judgment you are attacking was rendered.

(VII) Respond to 4 or 5 below, not to both, unless (11) above in-
dicates that you must answer both sections.

RESPONSE

1. Have you had the assistance of an attorney, other law-trained
personnel, or writ writers since the conviction your petition is
attacking was entered?
Yes C No 0

2. If you checked "yes" above, specify as precisely as you can the
period(s) of time during which you received such assistance, up
to and including the present.

3. Describe the nature of the assistance, including the names of
those who rendered it to you.

4. If your petition is in jeopardy because of delay prejudicial to the
state under rule 9(a), explain why you feel the delay has not
been prejudicial and/or why the delay is excusable under the
terms of 9(a). This should be done by relying upon FACTS,
not your opinions or conclusions.
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5. If your petition is in jeopardy under rule 9(b) because it asserts
the same grounds as a previous petition, explain why you feel
it deserves a reconsideration. If its fault under rule 9(b) is
that it asserts new grounds which should have been included in
a prior petition, explain why you are raising these grounds now
rather than previously. Your explanation should rely on FACTS,
not your opinions or conclusions.

G.ur~ty ( City ') ot
being first duly sworn undr ntlh prp-

( itame of Potitionor j

ulit, teixt lhe hids lead ald subsLuibed tu thle above and states t
Lhe unf.,rmauctionu therei isL true an&d corret.

£Sigiiatui-cof Potition
(Required a& to eu'ch

petitinnir)
Subscribcd and sweirn to before me this _ ___yf

,ary Pubi. ti p eruuI

athei to ttdMin+3te-r
an oath

I declare (or certify, verify, or state) under penalty of perjury that the
foregoing is true and correct. Executed on

(date)

Signature of Petitioner
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MODEL FORM FOR MOTIONS UNDER 28 U.S.C. § 2266
Name
Prison Number
Place of Confinement ____-
United States District Court District of
Case No. _ _ (to be supplied by Clerk of U. S. District Court)United States,

V.

(full name of movant)
(If movant has a sentence to be served In the future under a federaljudgment which he wishes to attack, he should file a motion In the fed-eral court which entered the judgment.)

MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE
BY A PERSON IN FEDERAL CUSTODY

Instructions Read Carefully
(1) This motion must be legibly handwritten or typewritten, and signed bythe movant under penalty of perjury and swern e befre a netarypubie or 4instut ena4 offier autherkzed te adm4n4s4ter an eath. Anyfalse statement of a material fact may serve as the basis forprosecution and conviction for perjury. All questions must beanswered concisely in the proper space on the form.
(2) Additional pages are not permitted except with respect to the fact8which you rely upon to support your grounds for relief. No cita-tion of authorities need be furnished. If briefs or arguments aresubmitted, they should be submitted In the form of a separate mem-orandum.
(3) Upon receipt, your motion will be filed if It is in proper order. Nofee is required with this motion.
(4) If you do not have the necessary funds for transcripts, counsel, appeal,and other costs connected with a motion of this type, you may requestpermission to proceed in 6ouma paupeAi, in which event you mustexecute the effidaY4 declaration on the last page, setting forthinformation establishing your inability to pay the costs. If you wish toproceed nn 6wuna paupexi,you must have an authorized officer at thepenal institution complete the certificate as to the amount of moneyand securities on deposit to your credit in any account in theinstitution.

(5) Only judgments entered by one court may be challenged in a singlemotion. If you seek to challenge judgments entered by differentjudges or divisions either In the same district or In different districts,you must file separate motions as to each such judgment.(6) Your attention is directed to the fact that you must include allgrounds for relief and all facts supporting such grounds for reliefIn the motion you file seeking relief from any judgment of convic-tion.
(7) When the motion is fully completed, the original and two copiesmust be mailed to the Clerk of the United States District Courtwhose address is

(8) Motions which do not conform to these instructions will be returned
with a notation as to the defiiency.

MOTION
1. Name and location of court which entered the judgment of convic-tion under attack ___
2. Date of judgment of conviction
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3. Length of sentence
4. Nature of offense involved (all counts)

6. What was your plea? (Check one)
(a) Not guilty n
(b) Guilty O
(c) Nolo contendere 0

If you entered a guilty plea to one count or indictment, and a notguilty plea to another count or Indic'ment, give details:

6. KInd of trial: (Check one)
(a) Jury O
(b) Judge only O

7. Did you testify at the trial?
Yes Q No O

8. Did you appeal from the judgment of conviction?
Yes 5 No 5

9. If you did appeal, answer the following:
(a) Name of ceurt
(b) Result
(c) Date of result _ _

10. Other than a direct appeal from the judgwent of conviction andsentence, have you previously filed any petitions, ayplications ormotions with respect to this judgment in any federal court?Yes 0 No O
11. If your answer to 10 was 'yes," give the following Information:

(a) (1) Name of court
(2 Nature of procaedlng

(3' Grounds raised

(4) Did you receive an fvidentiary hearing on your peti-tion, application or motfon?
Yes 5 No O

(6) Result
(6) Date of result

(b) As to any second petition, application or motion give thesame Information:
I1) Name of court
(2) Nature of proceeding --

(3) Grounds raised -_-

(4) Did you receive an evidentlary hearing on your j.etition,application or motion?
Yes G No n01 (5) Result ___

(6) Date of result _



APPENDIX OF FORMS 33

(c) As to any third petition, application or motion, give thesame Information:
(1) Name of court
(2) Nature of proceeding

(3) Grounds raised

(4) Dl you receive an evidentiary hearing on your peti-tion, application or motion?
Yes 0 No 0

(d) Did you appeal, to an appellate federal eourt having juris-diction, the result of action taken on any petition, applicationor motion?
(1) First petition, etc. Yes 0 No 5
(2) Second petition, -etc. Yes E1 No 5
(3) Third petition, etc. Yes 0 No 0(e) If you did not appeal from the adverse action on any peti-tion, application or motion, explain briefly why you didnot:

12. State concisely every ground on which you claim that you are beingheld unlawfully. Summarize briefly the facts supporting eachground. If necessary, you may attach pages stating additionalgrounds and facts supporting same.
CAUTION: If you tail to set forth all grounds in this mo-tion, you may be barred from presenting additional grounds ata later date.

For your Information, the following Is a list of the most frequent-ly raised grounds for relief in these proceedings. Each statementpreceded by a letter constitutea a separate ground for possible relief.You may raise any grounds which you have other than those listed.However, I/ou should raise in this motion all available grounds (re-lating to this conviction) on which you based your allegations thatyou are being held in custody unlawfully.
Do not check any of these listed grounds. If you select one or more ofthese grounds for relief, you must allege facts. The motion will be re-turned to you it you merely check (a) through (j) or any one of thegrounds.
(a) Conviction obtained by plea of guilty which was unlawfully In-duced or not made ?oluntarily or with understanding of the natureof the charge and the consequences of the plea.(b) Conviction obtained by use of coerced confession.
(c) Conviction obtained by use of evidence gained pursuant to an un-constitutloral search and seizure.
(d) Conviction obtained by use of evidence obtained pursuant to anunlawful arrest.
(e) ConvicUon obtained by a violation of the privilege against .elf-incrimination.
(e Conviction obtained by the unconstitutional failure of the prose-cutlon to disclose to the defendant evidence favorable to the de-fendant.
(g) Conviction obtained by a violation of the protection against doublejeopardy.
(h) Conviction obtained by action of a giand or petit jury which wasunconstitutionally selected and impanell( d.
(I) Denial of effective assistance of counsel.
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(j) Denial of right of appeal.
A. Ground one:

Supporting FACTS (tell your story br-s3fl without citing cases
or law):

l. Ground two:

Supporting FACTS (tell your story briefly without citing cases
or law):

C. Ground three:

Supporting FACTS (tell your story briefly without citing cases
or law):

D. Ground four:

Supporting FACTS (tell your story briefly without citing cases
or law):

13. If any of the grounds listed In 12A, B, C, and D were not previous-
1y presented, state briefly what grounds were not so presented, and
give your reasons for not presenting them:

14. Do you have any petition or appeal now pending In any court as
to the judgment under attack?
Yes D No 5

15. Give the name and address, If known, of each attorney who repre-
sented you in the following stages of the judgment attacked herein:

(a) A' prellu..n'r;' bearing

(b) At wtalrnmeD sand plea

(c) At tria' _ _ _

(d) At s nen t enc
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(e) On appeal ' ..

(f) In any post-conviction prc>-eding

(g) On appeal from any adverse ruling in a post-conviction
proceeding

16. Were you sentenced on more than one count of an Indictment, oron more than one indictment, In the same court and a' approximate-ly the same time?
Yes O No ']

17. Do you have any future sentence to serve after you complete thesentence Imposed by the Judgment under attack?
Yes Q No E

(a) It so, give name and location -. r h a' . :poged sen-tence to be served in the tutu. _ Am _

(b) And give date and length of . te -3. iu thefuture: ._

(c) Have you filed, or do you con~' ;ibae i g - i petitionattacking the judgment which I. . tee nc beserved In the future?
Yes Q No EJ

Wherefore, movant prays that the Court grant him &'i -ellef to whichhe may be entitled In this proceeding.

on, .

o bof Attorncy ( ' any) signaturo of Move

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that theforegoing is true and correct. Executed on
(date)

Signature of Movant

IN FORMA PAUPERIS AFFIDAVT DECLARATION

1Insert appropriate courtJ

AFFH9AVIT DECLARATION IN SUPPORTUnited States OFREUEST
v. TO PROCEED

(Mova _) TN FORMA PAUPERiS

1, __________________, byeig firs dey swerm, depose and say declare thatI am the movant in the above entitled case; that in support of rmy motion toproceed without being required to prepay fees, c')sts or give securitytherefor, I state that because of my poverty, I am unable to pay the costsof said proceeding or to give security therefor; that I believet I am entitledto relief.

I {M', ,FF sheaf that the responses wh-ieh * have made to questiens andse -W are true.
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1. Are you presently employed? Yes E] No C
a. If the answer is "yes," state the amount of your salary or wages

per month, and give the name and address of your employer.

b. It the answer is "no," state the date of last employment and
the amount of the salary and wages per month which you re-
ceived.

2. Have you received within the past twelve months any money from
any of the following sources?
a. Business, profession or form of self-employment? Yes 5] No 0
b. Rent payments, interest or dividends? Yes [5 No 5
c. Pensions, annuities or life Insurance payments? Yes 0 No a
d. Gifts or Inheritances? Yes 5 No 5
e. Any other sources? Yes 51 No 5

If the answer to any of the above Is "yes," describe each source ofmoney and state the amount received from each during the past
twelve months. __--

3. Do you own any cash, or do you have money in a checking or sav-ings account?
Yes 5 No 5 (Include any funds in prison accounts)

If the answer is "yes," state the total value of the items owned.

4. Do you own real estate, stocks, bonds, notes, automobiles, or othervaluable property (excluding ordinary household furnishings an Iclothing) ?
yes 5 No 5

If the answer is "yes," describe the property and rtate Its approxf-mate value.
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5. List the persons who are dependent upon you for support, state your
relationship to those persons, and Indicate how much you contribute
toward their support. __ __ -

I UndrOlltcind that e; falz 0ttzt , tL
thi df t will usec tmr -to patttes fur pvjuly.

fforc--(Movo"ms oivntmircm

S~~a~e-~ _____________________________

,boiny first duly- vo ta undzer oath,(Nameo o Movabt) przosenpthath hae reea an~d eub
dclabed to the vrbo fy and ostat that the Infermnaty n thorcr n It true

.ggna t u of MoeMot
(Rhe tuireh sum to oaf h

o ubocrcbcu and screa the b.fo.r -Htits _____ _ehesofd

Notchy Pubilo o~r mothe

I declare (or certify, verify, or state) under penalty of perjury that the
foregoing is true and correct. Executed on (date)_____

Signature ')f Mvn

CERTIFICATE

I hereby certify that the movant herein has the sum of $-
on account to his credit at the _____Institution where he Is confined.

I further certify that movant likewise has the following securities to his
credit according to the records of said - institution:

Authorized Officer of
Institution
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MODEL FORM FOR USE IN 28 U.S.C. I 2265
CASES INVOLVING A RULE 9 ISSUE

Form No. 9

United States District Court

District of __

Case -No.
United States

V.

(Name of Movant)

Movant'8 Response as to Why His Motion Should
Not be Barred Under Rule 9

Explanation and Instructions-Read Carefully

(I) Rule 9. Delayed or Successive Motions.
(a) Delayed motions. A motion for relief made pursuant to theserules may be dismissed If It appears that the government has beenprejudiced in Its ability to respond to the motion by delay in its filing

unless the movant shows that It is based on grounds of which hecould not have had knowledge by the exercise of reasonable dili-gence before the circumstances prejudicial to the government occur-red. If the motion is tiled more than five years after the judgment
of conviction, there shall be a presumption, rebuttable by the mov-ant, that there Is prejudice to the government.

(b) Successive motions. A second or successive motion may bedismissed If the judge finds that it falls to allege new or different
grounds for relief and the prior determination was on the merits or,If new and different grounds are alleged, the judge finds that thefailure of the movant to assert those grounds In a prior motionIs not excusable.

(II) Your motion to vacate, set aside, or correct sentence has beenfound to be subject to dismissal under rule 9( ) for the followingreason(s): __-

(111) This form has been sent so that you may explain why your nAtlon
contains the defect(s) noted In (11) above. It is required thatyou fill out this form and send it back to the court within

days. Failure to do so will result in the automatic dis-missal of your motion.
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(IV) When you have fully completed this form, the original and twocopies must be mailed to the Clerk of the United States DistrictCourt whose address it

(V) This response must be legibly handwritten or typewritten, and signedby the movantT and swern Me befeie a netary publ4e at iflut'enieffee autithoered to admsef era eath under penalty of perjury. Anyfalse statement of a material fact may serve as the basis forprosecution and conviction for perjury. All questions must beanswered concisely in the proper space on the form.
(VI) Additional pages are not permitted except with respect to the/act8 which you rely upon in item 4 or 5 in the response. Anycitation of authorities should be kept to an absolute minimumand IS only appropriate If there has been a change In the lawsince the judgment you are attacking was rendered.

(VII) Respond to 4 cr 6, not to both, unless (II) above Indicates thatyou must answer both sections.

RESPONSE
1 Have you had the assistance of an attorney, other law-trained person-nel, or writ writers since the conviction your motion is attacking wasentered?

Yes D No E
2. If you checked "yes" above, specify as precisely as you can the pe-riod(s) of time during which you received such assistance, up to andincluding the present.

3. Describe the naiture of the assistance, including the names of thosewho rendered It to you.

4. If your motion Is In jeopardy because of delay prejudicial to thegovernment under rule 9(a), explain why you feel the delay has notbeen prejudicial and/or why the delay Is excusable under the terms of9(a). This should be done by relying upon FACTS, not your opin-ions or conclusions.
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6. If your motion Is in jeopardy under rule 9(b) because it asserts the
same grounds as a previous motion, explain why you feel it deserves
a reconsideration. If its fault under rule 9(b) is that it asserts new
grounds which should have been Included in a prior motion, explain
why you are raising these grounds now rather than previously. Your
explanation should rely on FACTS, not your opinions or conclu-
s io n s . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Co ntt y ("it') of _

, being Arit euly porn ear ath, prztsefit
(blame GIf Ago--'t

thx atihz thc .ea to-true tnMi7~ crot,.,t~ m iupny Li IU 1

(flzguired c.3 to oaoh

poru 2 atcIoD: 0to

adm±ioiter a.n-oath

I declare (or certify, verify, or state) under penalty of perjury that the
foregoing is true and correct. Executed on

Signature of Movant


