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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE  AGENDA VIII

JUDICIAL CONFER
WASHI

Washington, D.C.

OF THE June 17-19, 1993

ENCE OF THE UNITED STATES
NGTON, D.C. 20544

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F. RIPPLE
APPELLATE RULES

SAM C. POINTER, JR.
CivilL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

Honorable Robert E. Keeton, Chair, and Members of the Standing Committee
on Rules of Practice and Procedure

Honorable Kenneth F. Ripple, Chair /);_ﬁ Fiia
Appellate Rules

Advisory Committee on

May 28, 1993

bpellate Rules submits the following items to the

Proposed amendments to Federal Rules of Appellate Procedure 1, 3, §, 5.1, 9,

13, 21, 25, 26.1, 27, 28
the Advisory Committee

, 30, 31, 32, 33, 35, 38, 40, 41 and 48 approved by
on Appellate Rules at its April 20 & 21, 1993

meeting. All of these proposed amendments, except the amendments to Rule
1, were published in January 1993. A public hearing was scheduled for
February 17, 1993, in Chicago, Illinois but was canceled for lack of interest.

The Advisory Committee has reviewed the written comments and, in

some instances, altered t]
The Advisory Committes
transmittal to the Judicial
except Rule 32. The Ad
be included in this packe
to Rule 1 is technical. R
new subdivision includes
Advisory Committee sug

he proposed amendments in light of the comments.

> requests that the Standing Committee approve for

I Conference all of the published rules, as amended,
visory Committee also requests that amended Rule 1
t even though it has not been published. The change
ule 1 is amended by adding a subdivision to it; the
the caption and text of existing Rule 48. The
gests that change so that new rules can be added at

the end of the existing set of appellate rules without "burying" the "title"
provision currently found at Rule 48.




Because the post-publication alterations to Rule 32 are substantial, the
Advisory Committee requests that the Standing Committee republish the
proposed amendments to Rule 32 for a new period of comment. This report
includes two drafts of Rule 32. The first draft, found at pages 23 through 28

' of this memorandum, was approved by a majority of the Advisory Committee. -

The second draft, found at pages 29 through 34 of this memorandum, is
favored by two members of the Committee. For a discussion of the
Cominittee’s concerns, see pp. 49-50 of this memorandum.

The Advisory Committee’s report on the rules published in January is
organized as follows:

. Part A of this report includes the amended rules.

e  Part B identifies and discusses the changes made in the text or notes
after publication and it discloses any disagreement among the Advisory
Committee members concerning the changes.

e  Part C is a summary of the written comments received.

2. Proposed amendments to Federal Rules of Appellate Procedure 4, 8, 10, 21,

25, 32, 35, 41, and 47, and proposed Rule 49. These proposals were
approved at the Advisory Committee’s April 20 & 21 meeting and the
Advisory Committee requests the Standing Committee’s approval of them for

publication.

e  Part D-of this report contains the draft amendments.

Chairs and Reporters other Advisory Committecs
Members and Reporter, Advisory Committee on Appellate Rules
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* shaded material has been added or altered after
publication.
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Rule 3. Appeal as of Right - How Taken
(a) Filing the Notice of Appeal.-- An appeal permitted by
law as of rlght from a district court to a court of‘appeals shait

must be taken by filing a notice of appeal with the clerk of the
At the tlme of

dlstrlct court w1th1n the time allowed by Rule 4.

coples of the notlce of appeal to enable the clerk to comgly

bt 1”‘w1th the re ulrements of subd1v151on (d) of thls Rule 3,

"‘5appe11ant to take any. step other than the tlmely

fiiihg ‘a%notlce of appeal does not affect the valldlty of the
appeal,‘bﬁtkié éfound only for such action as the court of

appeals aeéhs"appfopriate, which may include dismissal of the

appeal. Appeals by permission under 28 U.S.C. § 1292(b) and

appeals in bankruptcy shaltt must be taken'in the manner

prescribed by Rule 5 and Rule 6 respectively.
* % % % %

Committee Note

______—_——————-—

gubdivision (a). The amendment requlres a party flllng a
notice of appeal to provide the court with sufficient copies of

the notice for service on all other parties.
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Rule 5}‘ #ﬁ?e&ie Appeal by Permission under 28 U.S.C. § 1292(Db)

* * % * *

(c) Form of Papers; Number of Copies.=- All papers may be

typewritten.

articular case.

* * % % %

committee Note

Committee Note
kes it clear that a court
rule or by
The number of copies of any

gubdivision (c). The amendment ma
may require a different number of copies either by

YT Y 7 01

1

order in an individual case.
document that a court of appeals needs varies depending upon the

way in which the court conducts business. The internal operation
of the courts of appeals necessarily varies from circuit to
circuit because of differences in the number of judges, the
geographic area included within the circuit, and other such
factors. Uniformity could pe achieved only by setting the number
of copies artificially high so that parties in all circuits file
enough copies to satisfy the needs of the court requiring the
greatest number. Rather than do that, the committee decided to
make it clear that local rules may require a greater or lesser
number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in that

case, the court may so order.
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Rule 5.1. Appeal by Permission Under 28 U.S8.C. § 636(c) (5)

* %k k %k %

(c) Form of Papers; Number of Copies.-—- All papers may be

typewritten. % : 3 i 7

l] | N [ I] | ii'|. 3 . 1 E n; i AD_
original and three copies must be filed unless the court requires
the filing of a different number by local rule or by order in a

articular case.
* % k *x %

Committee Note

gubdivision (¢). The amendment makes it clear that a court
may require a different number of copies either by rule or by
order in an individual case. The number of copies of any
document that a court of appeals needs varies depending upon the
way in which the court conducts business. The internal operation
of the courts of appeals necessarily varies from circuit to
circuit because of differences in the number of judges, the
geographic area included within the circuit, and other such
factors. Uniformity could be achieved only by setting the number
of copies artificially high so that parties in all circuits file
enough copies to satisfy the needs of the court requiring the
greatest number. Rather than do that, the Committee decided to
make it clear that local rules may require a greater or lesser
number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in that

case, the court may so order.
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Rule 9. Release in a Criminal Case

(a) Appeal from an Order Regarding Release Before Judgment

-The district court

orally on the record, the reasons for an order regarding release

or detention of a defendant in a criminal case. A party

appealing from the order, as soon as practicable after filing a

notice of appeal with the district court, HUsSt file with the

t’s order and its

court of appeals a copy of the district cour

statemeht of reasons. _An appellant who aquestions the factual

ﬁ file a transcript of

basis for the district court’s order §

any release proceedings in the district court or an explanation
of whz‘a transcript has not been obﬁained. The appeal must be

determined nromntlv.' It must be heard, after reasonable notice

to _the appellee, upon such papers, affidavits.vand portions of

the record as the parties present or the court may require.

8

]

-

1

]

]

S

-

—

] )




e

Y

]

{

ANNNE N AU S A R SRS R SR S A R A R A

3

48

49

50

51

52

53

54

55

56

57

58

60

61

62

63

Part A ‘
Rules published January 1993
Revised drafts - June 1993

Briefs need not be filed unless the court so orders. The court

of appeals or a -judge thereof ma order the release of the
gefendant pending decision of the appeal.

(b) Review of an Order Regarding Release After Judgment of
Conviction. =-— A party entitled to do‘go may obtain review of a

1udqment of conv1ct10n by filing a notice of appeal from that

order with the dlstrlct court, or by flllnq a motlon w1th the

court of apgeals if the party has already flled a _notice of
appeal from the judgment of conviction. Both the order and the

review are subject to Rule 9(a). In addition, the papers filed

by the applicant for review must include a copy of the judgment

of conviction.

(c) Criteria for Release. The decision regarding release

must be made in accordance with applicable provisions of Title 18

U.S.C. §§ 3142, 3143 and 3145(cY.

Committee Note

Rule 9 has been entirely rewrltten. The basic structure of
the rule has been retained. Subd1v151on (a) governs appeals from

ball.d

s made before 2
f sentencing. “8ubdivision (b) governs revie
s made after sentencing and pending appeal.

&

subdivision (a). The subdivision applies to appeals from
"an order regarding release or detention" of a criminal defendant
before judgment of conviction, i.e., before sentencing. § «
The old rule applied only to a defendant’s
appea er "refusing or 1mp051ng conditions of
release." The new broader language is needed because the
government is now permitted to appeal bail decisions in certain

9
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circumstances. 18 U.S.C. §§ 3145 and 3731. For the same reason,
the rule now requires a district court to state reasons for its
decision in all instances, not only when it refuses release or

imposes conditions on release. ;

The rule regquires a party appealing from a district court’s
decision to supply the court of appeals with a copy of the
district court’s order and its statement of reasons. 1In
addition, an appellant who gquestions the factual basis for the
district court’s decision must file a transcript of the release

"

proceedings, if possibleii’  The rule also permits a ‘court to
require additional papers. A court must act promptly to decide
these appealsf“lack‘ofﬂpérﬁihent:informatidngdanwcausexdelays.
The old rule left the determination of what should be filed
entirely within thelparﬁy(swdiécretidn;“itwstated;thatjthe court
of appealsgwgpldhhearh;n§_qpp¢al “ypon such papers, affidavits,
and portions of the récord 'as 'the parties shall present."

subdivision (b). ' This subdivision applies to review of a
district court’s decision regarding release made after judgment
of convicticn. 'As in subdivision (a), the language has been
changed to accommodape‘the€gqvernment’s ability to seek review.

A

The word "review" is used in this subdivision, rather than
nappeal" because review may be obtained, in some instances, upon
motion. Review may be obtained by motion if the party has
already filed a notice of appeal from the judgment of conviction.
If the party desiring review of the release decision has not
filed such a notice of appéal, review may be obtained only by
filing a notice of appeal from the order regarding release.

The requirements of subdivision (a) apply to both the order
and the review. That is, the district court must state its
reasons for the order. The' party. seeking review must supply the
court of appeals with the same information required by
subdivision (a). In adﬁitionj the party seeking review must also
supply the court with information about the conviction and the

sentence.

gubdivision (¢). This subdivision has been amended to
include references to the correct statutory provisions.
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Rule 13. Review of a Decisions of the Tax Court

(a) How Qbtained; Time for Filing Notice of Appeal.--
Review of a decision of the United States Tax Court shkald must be
obtaiﬁed by filing a notice of appeal with the clerk of the Tax
Court within 90 days after the—decision—of—the—Tax-Court—is

ea%efeé— entry of the Tax Court’s dec151on. At the time of

filing the appellant must furnlsh the clerk w1th suff1c1ent
copies of the notice of appeal to enable the clerk to comply

promptly with the reguirements of Rule 3(d). If a timely notice

of appeal is filed by one party, any other party may take an

appeal by filing a notice of appeal within 120 days after the
deecisieon—of-theTaxCourt—is—entered- entry of the Tax Court’s

decision.

* % % k *

Committee Note

subdivision (a). The amendment requires a party flllng a
notice of appeal to provide the court with sufficient copies of
the notice for serv1ce on all other parties.

11
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Rule 21. Writs of Mandamus and Prohibition Directed to a Judge
or Judges and Other gxtrao;dinary Writs

*‘* %* | |

(d) Form of Papers; Number of Copies.-- All papers may be
typewritten. ?hfee—eepées—sha%%—be—fé%eé—wé%h—%he—erégéﬁa%T—bu%
) | 34 . that additional . e £ iehedr An

~original and three copies must be filed unless the court requires

the filing of a different number by local rule or by order in a

Committee Note

gubdivision (d). The amendment makes it clear that a court
may require a different number of copies either by rule or by
order in an individual case. The number of copies of any
document that a court of appeals needs varies depending upon the
way in which the court conducts business. The internal operation
of the courts of appeals necessarily varies from circuit to
circuit because of differences in the number of judges, the
geographic area included within the circuit, and other such
factors. Uniformity could be achieved only by setting the number
of copies artificially high so that parties in all circuits file
enough copies to satisfy the needs of the court requiring the
greatest number. Rather than do that, the Committee decided to
make it clear that local rules may require a greater or lesser
number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in that

case, the court may so order.
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Rule 25. Filing and Service

(a) Filing. - Pape¥rs A _paper required or permitted to be
filed in a court of appeals must be filed with the clerk. Filing
may be accomplished by mail addressed to the clerk, but filing is
not timely unless the clerk receives the papers within the time
fixed for filing, exceptL;hat‘briefsmand appendices are treated
as filed on the day of mailing if the most expeditipus form of
delivery by mail, except special delivery, is used. Papers filed
by an inmate confined in an institution are timely filed if
deposited in the institution’s internal mail system on or before
the last day for filing. Timely filing of papers by an inmate
confined in an institution may be shown by a notarized statement
or declaration (in compliance with 28 U.S.C. § 1746) setting
forth the date of deposit and stating that first-class postage
has been prepaid. If a motion requests relief that may be
granted by a single judge, the judge may permit the motion to be
filed with the judge, in which event the judge shall note thereon
the @ate—ef filing date and thereafter give it to the clerk. A
court of appeals may, by local rule, permit papers to be filed by
facsimile or other electronic means, provided such means are

authorized by and consistent with standards established by the

Judicial cConference of the United States. The clerk shall not

refuse to accept for filing any paper presented for that purpose
solely because it is not presented in proper form as required by

i3
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these rules or by any local rules or practices.

* % % % *

(d) Proof of Service.-- Papers presented for filing

contain an acknowledgment of service by the person served or

proof of service in the form of a statement of the date and

manner of service, and of the names of the persong served, and

Proof

of service may appear on or be affixed to the papers filed. The

clerk may permit papers to be filed without acknowledgment or

thereafter.
(e) Number of Copies.-- Whenever these rules require the
filing or furnishing of a number of copies, a court may require a

different number bv local rule or by order in a particular case.

Committee Note

subdivision (a). Several circuits have local rules that
authorize the office of the clerk to refuse to accept for filing
papers that are not in the form required by these rules or by
local rules. This is not a suitable role for the office of the
clerk and the practice exposes litigants to the hazards of time
bars; for these reasons, such rules are proscribed by this rule.
This provision is similar to Fed. R. Civ. P. 5(e) and Fed. Bankr.

R. 5005.

The Committee wishes to make it clear that the provision
prohibiting a clerk from refusing a document does not mean that a
clerk’s office may no longer screen documents to determine
whether they comply with the rules. A court may delegate to the
clerk authority to inform a party about any noncompliance with

14
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the rules and, if the party is willing to correct the document,
to determine a date by which the corrected document must be
resubnitted. If a party refuses to take the steps recommended by
the clerk or if in the clerk’s judgment the party fails to
correct the noncompliance, the clerk must refer the matter to the

court for a ruling.

gsubdivision (d). The amendment require

1i¥"has a similar local rule; F

gubdivision (e). Subdivision (e) is a new subdivision. It
makes it clear that whenever these rules require a party to file
or furnish a number of copies a court may require a different
number of copies either by rule or by order in an individual
case. The number of copies of any document that a court of
appeals needs varies depending upon the way in which the court
conducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit because of
differences in the number of judges, the geographic area included

‘within the circuit, and other such factors. Uniformity could be

achieved only by setting the number of copies artificially high
so that parties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rather than do
that, the Committee decided to make it clear that local rules may
require a greater or lesser number of copies and that, if the
circumstances of a particular case indicate the need for a
different number of copies in that case, the court may so order.

A party must consult local rules to determine whether the
court requires a different number than that specified in these
national rules. The Committee believes it would be helpful if
each circuit either: 1) included a chart at the beginning of its
local rules showing the number of copies of each document
required to be filed with the court along with citation to the
controlling rule; or 2) made available such a chart to each party
upon commencement of an appeal; or both. If a party fails to
file the required‘number‘of‘copies, the failure does not create a
jurisdictional defect. Rule 3(a) states: "Failure of an
appellant to take any step other than the timely filing of a
notice of appeal does not affect the validity of the appeal, but
is ground only for such action as the court of appeals deems

appropriate . . ."

15
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Rule 26.1 Corporate Disclosure Statement
Any non-governmental corporate party to a’civil or

bankruptcy case or‘agencywréview proceeding and any non-

governmental corporate defendant in a criminal cas
file a statement idenfifying‘all parent companies, subsidiaries

(except wholly owned subéidiar;es); and affiliates that have

issued shares to the public. The statement & € be filed
with a party’s principal brief or upon filing a motion, response,
petition or answer in‘€he court of appeals, whichever first
occurs, unless a local rule requirés earlier filing. Whenever
the statement is filed befbre‘a party’s principal brief, an
original and three copies of the statement must be filed unless
the court reguires the fiiiﬁg of a different number by local rﬁle

or by order in a particular case. The statement

included in the front of the &able of conténts‘in a party’s

principal brief even if the statement was previously filed.

Committee Note

The amendment requires a party to file three copies of the
disclosure statement whenever the statement is filed before the
party’s principal brief. Because the statement is included in
each copy of the party’s brief, there is no need to require the
filing of additional copies at that time. A court of appeals may
require the filing of a different number of copies by local rule
or by order in a particular case.
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Rule 27. Motions
* % % % *
(d) Form of Papers; Number of Copies.-- All papers
relating to a motions may be typewritten. Three—copies—shail—be

. s

[

additional—eeopies—be—furnished=  An original and three copies
must be filed unless the court requires the filing of a different

number by local rule or by order in a particular case.

Committee Note

subdivision (d). The amendment makes it clear that a court
may require a different number of copies either by rule or by
order in an individual case. The number of copies of any
document that a court of appeals needs varies depending upon the
way in which the court conducts business. The internal operation
of the courts of appeals necessarily varies from circuit to
circuit because of differences in the number of Jjudges, the
geographic area included within the circuit, and other such
factors. Uniformity could be achieved only by setting the number
of copies artificially high so that parties in all circuits file
enough copies to satisfy the needs of the court requiring the
greatest number. Rather than do that, the Committee decided to
make it clear that local rules may redquire a greater or lesser
number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in that
case, the court may so order.

17
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Rule 28. Briefs
(a) Appellant’s Brief.-- The brief of the appellant must
contain; under appropriate headings and in the order here
indicated: '
*x % * % %
(5) A summary of argument. The summary should contain a

succinct, clear, and accurate statement of the arguments made in
the body of the brief.‘ It should not be a mere repetition of the

argument headinas.
4+5) (6) An argument. The—argunent—maybe—preceded—by—=a

summary- The argument must cqntain‘the contentions of the
appellant on the issues presented, aﬁd the reasons therefor, with
citations to the authorities, statutes, and parts of the record
relied on. The argument must also include for eéch issue a
conciserstatement‘of the applicable standard of review; this
statement may appear in the‘diséqssion of each‘issué or under a
separate heading placedxbefore‘the discussiqn of the issues.

46> (7) A short conclusion stating the precise relief
sought.

(b) Appellee’s Brief.--The brief of the appellee must
conform to the requirements of paragraphs (a) ()-8 (6) , eicept
that none of the following need appear unless the appellee is
dissatisfied with the statement of the appellant:

(1) the jurisdictional statement;

1ls
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(2) the statement of the issues;
(3) the statement of the case;

(4) the statement of the standard of review.

* %k %k % %

Committee Note

subdivision (a). The amendment adds a requirement that an
appellant’s brief contain a summary of the argument. A number of
circuits have local rules requiring a summary and the courts
report that they find the summary useful. See, D.C. Cir. R.
11(a) (5); 5th Cir. R. 28.2.2; 8th Cir. R. 28A(i)(6); 11lth Cir. R.
28-2(i); and Fed. Cir. R. 28.

subdivision (b). The amendment adds a requirement that an
appellee’s brief contain a summary of the argument.

19
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Rule 30. Appendix to the Briefs
(a) Duty of Appellant to Prepare and File; Content of
Appendix; Time for Filing; Number of Copies.-- The appellant

R

£ prepare and file an appendix to the briefs which g

f’contain: (1) the relevant docket entries in the proceeding
below; (2) any relevant portions of the pleadings, charge,
findings, or opinion; (3) the judgment, order, or decision in
question; and (4) any other parts of the record to which the
parties wish to direct the particular attention of the court.
Except wheré'they have independent relevance, memoranda of law in
the district court should not be included in the appendix. The
fact that parts of the record are not included in the appendix
shall not prevent the parties or the court from relying on such
parts.

Unless filing is to be deferred pursuant to the provisions

E serve

of subdivision (c) of this rule, the appellant &
and file the appendix with the brief. Ten copies of the appendix
shall must be filed with the clerk, and one copy shai: must be
served on counsel for each party éeparately represented, unless

the court shall requires the filing or service of a different
number by local rule or by order in a particular case éireet—the

fﬁ_—lﬁg—-e*—s-eﬂ-lee—ef—-a'—}eﬁsef—ﬁﬁﬂbef.. i : .

* % % % *
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Committee Note
subdivision (a). The only substantive change is to allow a

court to require the filing of a greater number of copies of an
appendix as well as a lesser number.

21
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Rule 31. Filing and gService of a Briefs
| * % % % *%
(b) Number of Copies to Be Filed and Served.-- Twenty-five
copies of each brief shal} must be filed with the clerk, uniess
) e 3 . f 1w hall-di : 3

pumber, and two copies shall must be served on counsel for each

party separately represented unless the court requires the filing

or service of a different number by local rule or by order in a

particular case. If a party is allowed to file typewritten
ribbon and carbon copies of the brief, the original and three
legible copies shal} must be filed with the clerk, and one copy
shal} pust be served on counsel for each party separately

represented.

* % % % %

Committee Note

subdivision (b). The amendment allows a court of appeals to

require the filing of a greater, as well as a lesser, number of
copies of briefs. The amendment also allows the required number
to be prescribed by local rule as well as by order in a
particular case.
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~ COMMITTEE APPROVED DRAFT™

Rﬁle 32. Form of a Briefs, the an Appendix, and QOther Papers
(a) Form)of a Briefs and €he an Appendix;

{i{ Briefs—and—appendiees A brief or appendix may be

produced by standard prographic printing or by any duplicating

or copying prodess‘whéeh that produces a clear black image on

** For discussion of the Advisory Committee’s concerns about
Rule 32, please see this memorandum at pp. 49-50. ,
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more than two lines lonq may be 1ndented and 51ng1e sgaced

type as _the text.

reproduced in a manner

the appendix; such pa

necessary.

Copies of the reporter’s transcript and other papers

authorized by this rule may be inserted in

ges may be informally renumbered if
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deseribedare—available; Except for gfo se parties, the cover of
the appellant’s brief ef—%he—appe%%aﬁ%—sheuéé must be blue; that

ef—the—appeliee the appellee’s, red; £hat—ef an intervenor’s or

amicus curiae’s, green; that—ef and any reply brief, gray. The

cover of ehe—appeaé&x——if—sepafa%e&y—pfia%eé——sheu%é a segarately
printed appendix must be white. The front eevefs—ef—%he—bfiefs

i : 7 cover of a brief
and of a separately printed appendix must contain:
the number of the case centered at the top:

the name of the court and—thenumber—ef—the—ease;

LpTe

¥ the title of the case (see Rule 12(a));

¥ the nature of the proceeding in the court (e.g.,

Appeal, Petition for Review) and the name of the court,

agency, or board below;

¥¥ the title of the document Fdentifyi

'f the party or

parties for whom the document is flled {e~g~—Brief—for
(Appe&%aa%~—&ppeaé&x+ and

the names name, and office addresses , and

telephone number of counsel representing the party en—whese

pehalf for whom the document is filed.

manner that is secure, does not obscure the text, and that

" permits the document to lie flat when open.

(b) Form of Other Papers.--Petitiens
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% etition for rehearing, a suggestion for rehearing in
banc, and any response to such petition or suggestion must shail

be proéuced in a manner préscfibed by subdivision (a)

p
H,
'

it may be typewritten upem on opaque, unglazed paper 8-

or they
1/2 by 11 inches in size. Lines of typewritten text shaii must

be double spaced. Consecutivé‘sheets shal}: must be attached at

A motion or other paper addressed to the court shaii need not

have a cover but must contain a caption setting—ferth that
the name of the court, the title of the

imply”'s =d “that a brief or appendix produced by the
standard typographic process must be printed in at least 11 point
type or, if produced in any other manner, the lines of text must
be double spaced. Today few briefs are produced by commercial
printers or by typewriters; most are produced on and printed by
computers. The availability of computer fonts in a variety of
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sizes and styles has given rise to local rules limiting type

styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1; 7th Cir. R. 32;

‘The Advisory Committee believes that some standards are needed

both to ensure that all litigants have an‘equal‘opportunity to
present their material and to ensure that the documents are
easily legible. The standard adopted in this rule for documents

produced by any method other than standard typographic p g
i i i tations and footnotes, '

The rule requires a brief or appendix to be bound or stapled
in any manner that ijs secure, does not obscure the text, and that
permits the document to lie flat when open. Many judges and most

. court employees do much of their work at computer keyboards and a

brief that lies flat when open is

The rule requires that the number of the case be centered at
the top of the front cover of a brief or appendix. This will aid
in identification of the document and again the idea was drawn
from a local rule. 2d Cir. R. 32. The rule also requires that

27



Part A
Rules published January 1993
Revised drafts - June 1993

the title of the document :
the document is fil

“requires that attorneys’ telephone numbers appear on
the front cover of a brlef or appendix.-

le tc

rovide additional

Having
detall,:

or style of papers, the circuit
of the proposed local rule against
Anc1es local varlatlons create for

local rule governlng "the
will carefully weigh the
the difficulties and inef
national practltloners.quf‘

ubdlv1510n (b). The' old rule requlred a petltlon for '
rehearing to be produced in the same ‘manner as "abrief or
appendlx.‘ The new rule also requires that a suggestlon for
rehearing in bang and anresponse to ei her a petltmon for panel
rehearlng or a’ suggestlon‘for rehea epared lﬂw
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DRAFT PREFERRED BY TWO MEMBERS OF THE ADVISORY COMMITTEE

Rule 32. Form of a Briefs, the an appendix, and Other PRapers

(a) Form of a Briefs and the an Appendix.

Br&efs—aaé—appeaé&ees A brief or appendix may be
printing or by any duplicating

produced by standard typographlc

or copying process whieh that produces a clear black image on

white paper. Carbon .

of br&efs—aﬂd—appeﬁé&ees a brief or appendlx may not be
i t the court’s permission eof—the—eourt,

BT TAER A

copies

e+ rhis draft differs from the committee draft at
subparagraphs (a) (2) & (3).
29
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he reporter’s transcript and other papers

authorized by this rule may be inserted in

may be informally renumbered if
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éeserébéd—areﬁavaéiab%eT: Except for pro se parties, the cover of
the ppellant’s brief ef—%he—appe%}aa%-sheu%d must be blue; that

of—the—appelliee the appellee’s, red; that—eof an 1ntervenor’s cr

" amicus curiae’s, green; £hat—eof and any reply brief, gray. The

cover of %he—appeaéi*——*f—separa%e%y—pr&a%eé——eheu&é a separately

grlnted appendix must be white. sThe front eevefs—eé—%he—bfteés

aﬂé—eé4appeﬁééees7—éf—separa%e%y—pfén%eé7~sha%} cover of a br1ef

and of a separately printed appendix must contain:

the number of the case centered at the top:
the name of the court and—thenumber—of—the—ease;

Appeal, Petition for Review) and the name of the court,

agency, Or board below;

et
ct
=g
(D
1)
N
ct
O
al

'"wv; the title of the document identjfﬁjﬁf

rties for whom the document is filed +e—g7——Br&e§—fef

parties for whom the QoCulleliL 2= 2=22==
(Appe%%aa%——%@peaé&x+ and
the rpemes name, and office addresses 4, and

g the party en—whoese

Py orvarie

telephone number of counsel representin

Behalf for whom the document is filed.

manner that is secure, does not obscure the text., and that

perﬁits the document to lie f£lat when _open.

(b) Form of QOther Papers .-—-Petitions

31



70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

Part A
Rules published January 1993
Reviged drafts - June 1993

{1y A etition for rehearing, a suggestion for rehearing in
banc, and any response to _such petition or suggestion must shald

be produced‘in a manner 'prescribed by subdivision‘(a)‘:

or %Hey‘i;“may be typewritten uper on opaque, unglazed paper 8-

1/2 by 11 inches in size. Lines of typewritten text shali: must

be double spaced. Consecutive sheets shali: must be attached at
the left margin. Carbon copies may pe—used—for—filing—and

service—if they—are—ltegibie not be i ithout the court’

A motion or other paper addréssed to the court sha}: need not

have a cover but must contain a caption setting—forth that

includes £h&Ugase finber, the name of the court, the title of the

cése, the—£ile—number; and a brief desqriptive title indicating

Committee Note

gubdivision (a). A number of stylistic
e been made in subdivision (a). i

iTe ‘simply stated that a brief or app P
standard typographic process must be printed in at least 11 point
type or, if produced in any other manner, the lines of text must
be double spaced. Today few briefs are produced by commercial
printers or by typewriters; most are produced on and printed by

computers. The availability of computer fonts in a variety of
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sizes and styles has given rise to local rules limiting type
styles. D.C. cir. R. 11(a); 5th cir. R. 32.1; 7th Cir. R. 32;
joth Cir. R. 32.1; 1l1th Cir. R. 32-3; and Fed. Cir. R. 32(a).

The Advisory Committee believes that some standards are needed
both to ensure that all litigants have an equal opportunity to
present their materi ure that the documents are

easily legible..

The rule requires a brief or appendix to be bound or stapled
in any manner that is secure, does not obscure the text, and that
permits the document to lie flat when open. Many judges and most
court employees do much of their work at comg d a
prief that lies flat when open is :,
The Federal Circuit already has su
32(b) and the Fifth Circui st
cir. R. 32.3. 3

The rule reguires that the number of the case be centered at
the top of the front cover of a brief or appendix. This will aid
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in identification of the document and again the idea was drawn

from a local rule. 24 Cir. R. 32. The rule also requires that

the title of the document. the party or parties on whose
d t is fil

local rule governlng th _ style of papers, ‘the circuit’
will. carefully weigh the ﬁ of the proposed local rule agalnst
the difficulties and 1neff1c1enc1es local varlatlons create for

natlonal practltloners.,

o Subdlvzslon (b). The old rule requlredHa petltlon foru
rehearlng‘to be produced in the same' manner, as a brief or" ‘.,

rV:The new rule also requlres that a;suggestlon for S
" ‘ petltlon for panel
“ed in
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Rule 33. Appeal Conferences

The court may direet the attorneys, and in appropriate cases
the parties, to participate in one er more conferences to address
any matter that may aid in the disposition of the proceedings,

including the simplification of the issues and the possibility of
settlement. A conference may be conducted in person or by

telephone and be presided over by a judge or other person

designated by the court for that purpose. Before a settlement
conference, attorneys shall consult with their clients and obtain

as much authority as feasible to settle the case. As a result of

a _conference, the court may enter an order controlling the course

35
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of the proceedings or implementing any settlement agreement.

Committee Note

Rule 33 has been entirely rewritten. The new rule makes
several changes.

The caption of the rule has been changed from "prehearing
Conference" to “Appeal Conferences" to reflect the fact that
occasionally a conference is held after oral argument.

The rule permits the court to require the parties to attend
the conference in appropriate cases. The Committee does not
contemplate that attendance of the parties will become routine,
but in certain instances the parties’ presence can be useful.
The language of the rule is broad enough to allow a court to
determine that an executive or employee (other than the general
counsel) roment:agency with authority
onstitutes "the party."

The rule includes the possibility of settlement among the
possible conference topics.

The rule recognizes that conferences are often held by
telephone.

The rule allows a judge or other person designated by the
court to preside over a conference. A number of local rules
permit persons other than judges to preside over conferences.
1st cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R.

33-1; and 10th Cir. R. 33.

The rule requires an attorney to consult with his or her
client before a settlement conference and obtain as much
authority as feasible to settle the case. An attorney can never
settle a case without his or her client’s consent. Certain
entities, especially government entities, have particular
difficulty obtaining authority to settle a case. The rule
requires counsel to obtain only as much authority "as feasible."
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Rule 35. Determination of Causes by the Court in Banc

* % %

(d) Number of Copies.==- The number of copies that must be
filed may be prescribed by local rule and may be altered by order

in a particular case.

Committee Note

gubdivision (d). Subdivision (d) is added; it authorizes
the courts of appeals to prescribe the number of copies of
suggestions for hearing or rehearing in banc that must be filed.
Because the number of copies needed depends directly upon the
number of judges in the circuit, local rules are the best vehicle
for setting the required number of copies.
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Rule 38. Damages and Costs for delay Frivolous Appeals
5 that an appeal is

If a court of appeals §
frivolous, it may, after notice from the court and reasonable
opportunity tq‘reépond,‘aWar&‘ﬂuéE'démages‘and single or double

costs to the appellee.

Committee Note

The amendment requires a court of appeals to give notice and
opportunity to respond before imposing sanctions. The amendment
reflects the basic principle enunciated in the Supreme Court’s
opinion in Roadway Express, Inc. V. Piper, 447 U.S. 752, 767
(1980), that notice and opportunity to respond must precede the
imposition of sanctions. The form of the notice and opportunity
purposely are left to the court’s discretion. However, the
amendment requires that the court notify a party that it is
contemplating sanctions. Requests, either in briefs or motions,
for sanctions have become so commonplace that it is unrealistic
to expect careful responses to such requests without any
indication that the court is actually contemplating such

measures.
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Rule 40. Petition for Rehearing

(a) Time for Filing; Content; Answer; Action by Court if
Granted.-- A petition for rehearihg‘may be filed within 14 days
after entry of judgment unless the time is shortened or enlarged
by order or by local rule. However, in all civil‘pases‘in which

the United States or an aqencv or offlcer thereof is a g ty,

time within which any party mav seek rehearlng shall be 45 days

after entry of judgment unless the time is shortened or_enlarged

L state with particularity the

by order. The petition £

points of law or fact which in the opinion of the petitioner the

£ contain

court has overlooked or misapprehended and L
such argument in support of the petition as the petitioner
desires to present. Oral argument in support of the petition
will not be permitted. No answer to a petition for rehearing
will be received unless requested by the court, but a petition
for rehearing will ordinarily not be granted in the absence of
such a request. If a petition for rehearing is granted, the
court may make a final disposition of the cause without
reargument or may restore it to the calendar for reargument or
resubmission or may make such other orders as are deemed

appropriate under the circumstances of the particular case.

Committee Note

subdivision (a). The amendment lengthens the time for
filing a petition for rehearing from 14 to 45 days in civil cases
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involving the United States or its agencies or officers. It has
no effect upon the time for filing in criminal cases or for
nongovernmental parties in civil cases. The amendment makes
nation-wide the current practice in the District of Columbia and
the Tenth Circuits, see D.C..Cir. R. 15(a), loth"Cir. R. 40.3.
This amendment, analogous to the provision in Rule 4(a) extending
the time for filing a notice' of “appeal.in'cases involving.the
United States, recognizes that the Solicitor General needs time
to conduct a thorough review.of the merits of a case before
requesting a rehearing. In a case in which a court of appeals
believes ‘it necessary to:'restrict the time'for filing a rehearing
petition,. the amendment provides that the court may do so by
order. ‘Although the,first sentence of Rule 40 permits a court of
appeals to shorten or lengthen the usual 14 day filing period by
order or by local rule, the sentence governing appeals, in civil
cases involving the United States purposely limits a court’s
power to alter the 45 day period to orders in: specific cases. If
a court of appeals could adopt a local rule shortening the time
for filing'a 'petition for rehearing in all cases jinvolving the
Unitedfst@ggs;,the‘purpose of the amendment would be defeated.
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Rule 41. Issuance of Mandate; Stay of Mandate

(a) Date of Issuance. -- The mandate of the court g

issue 2% 7 days after the éa%ry—eé—éaégmeﬁ% expiration of

the time for filing a petition for rehearing unless such a
petition is filed or the time is shortened or enlarged by order.

A ceriified copy of the judgment and a copy of the opinion of the
court, if any, énd any directiop és to costs shall constitute the
mandate, unless the court directs that a formal mandate issue.
The timely filing of a petition for rehearing will stay fhe
mandate until disposition of the’petition unless otherwise

ordered by the court. If the petition is denied, the mandate

U £ issue 7 days after entry of the order denying the

petition unless the time is shortened or enlarged by order.

(b) Stay of Mandate Pending #

party who files a mqtion reguesting a stay of mandate pending

to the Supreme Court for a writ of certiorari must file,

at the same time, proof of service on all other parties. The

motion must show that a petition for certiorari would present a
substantial question and that there is good cause for a stay.

The stay shal: cannot exceed 30 days unless the period is

extended for cause shown —F*£ or unless during the périod of the
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stay there—io—filed—with the—elerk—of the court—ofoppeals, a
noticévfrom thg clerk of the Supreme court is filed showing that
the party who has obtained the stay has filed a petition for the
writ iaféha%—éeafé, iﬁiﬁhiéh casé the sta§ shall will continue |
until féﬁaldiséoSiﬁionb& the‘Supréme‘Coﬁrt. gpég;éhe—féiiag—eé

¥fi#—effeefﬁiefér%—%he—maﬁda%e—sh&%%4éss&e—émmeééa%é}y7 The
court of aégéalé m:
T g R

of a Supreme Court order denving the petition for writ of

certiorari is filed. Tﬁe‘coﬁrt may require a bond or other
security may—be—feq&éfeé as a condition to the grant or

continuance of a stay of the mandate.

‘committee Note

subdivision (a). The amendment conforms Rule 41(a) to
amendment made to Rule 40(a). The amendment keys the time for
jssuance of the mandate to the expiration of the time for filing
a petition for rehearing, unless such a petition is filed in
which case the mandate issues 7 days after the entry of the order
denying the petition. Because the amendment to Rule 40(a)
lengthens the time for filing a petition for rehearing in civil
cases involving the United States from 14 to 45 days, the rule
requiring the mandate to issue 21 days after the entry of
judgment would cause the mandate to issue while the government is
still considering requesting a rehearing. Therefore, the
amendment generally requires the mandate to issue 7 days after
the expiration of the time for filing a petition for rehearing.

gubdivision (b). The amendment reguires a party who files a
motion requesting a stay of mandate to file, at the same time,
proof of service on all other parties. The old rule required the
party to give notice to the other parties; the amendment merely
requires the party to provide the court with evidence of having

done so.

The amendment also states that the motion must show that a
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‘petition for certiorari would present a substantial questlon and

that there is good cause for a stay. The amendment is intended
to alert the parties to the fact that a stay of mandate is not
granted automatically and to the type of show1ng that needs to be
made. The Supreme urt has establish
met before it will

* a mandate,
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A court of appeals may appoint a special master to hold hearings,
if necessary, and to make recommendations as to factual findings
and disposition in matters ancillary to proceedings in the court.
Unless the order referring a matter to é master specifies or
limits the master’s powers, a master shall have power to regulate
all proceedings_in every hearing before the master and to do all
acts and take all measures necessary or proper for the efficient
performance of the master’s duties under the order including, but
not limited to, requiring the production of evidence upon all
matters embraced in the reference and putting witnesses and
parties on oath and examining them. If the master is ﬁot a judge
or court employee, the court shall determine the master’s
compensation and whether the cost will be charged to any of the
parties.

Committee Note

This new Rule 48 authorizes a court of appeals to appoint a
special master to make recommendations concerning ancillary
matters. The courts of appeals have long used masters in
contempt proceedings where the issue is compliance with an
enforcement order. See Polish National Alliance v. NLRB, 159
F.2d 38 (7th Cir. 1946); NLRB v. Arcade-Sunshine Co., 132 F.2d 8
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(D.C. Cir. 1942); NLRB v. Remington Rand, Inc., 130 F.2d 919 (2d
Cir. 1942). There are other instances when the question before a
court of appeals requires a factual determination. An
application for fees or eligibility for Criminal Justice Act
status on appeal are examples.

Ordinarily when a factual issue is unresolved, a court of
appeals remands the case to the district court or agency. that
originally heard the case. It is not the Committee’s intent to
alter that practice. ' However, when factual issues arise in the
first instance in the court of appeals, such as fees for
representation on appeal, it would be useful to have authority to
refer such determinations to a master for a recomnendation.

5
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ISSUES AND CHANGES
Proposed Amendments to the Federal Rules of Appellate Procedures
Published January 1993

Number of COQ]E

The amendments to Rules 3, §, 5.1, 13 21, 25(e), 26.1, 27, 30, 31, and 35 deal with

the number of copies of documents that must be filed with a court of appeals. The Local
Rules Project noted that a number of circuits have local rules requiring a party to file a
different number of copies of a document than the national rules require. The Local Rules
Project also pointed out that the Appellate Rules are inconsistent regarding the authority of a
court of appeals to alter the number by local rule or by order in an individual case. The
Project suggested that the rules be amended either to require a uniform number in all
circuits, or to consistently authorize local rulemaking. The Advisory Committee decided to
authorize local variations and to make the language in the national rules consistent.

No comments were received concerning these amendments. No changes were made
in either the text of the rules or the committee notes except to change "shall" to "must" in
the text of Rules 26.1 and 30.

Rule 1

The proposed amendment to Rule 1 was not published but it is a companion
amendment to the proposed new rule on special masters that was published. A new
subdivision is added to Rule 1. The text of new subdivision (¢) has been moved from Rule
48 to Rule 1 to allow the addition of new rules at the end of the existing set of appellate
rules without burying the "title" provision among other rules. The title provision is
combined with the scope provision in the Bankruptcy Rules.

The Advisory Committee believes that the change is technical in nature and does not
require publication.
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Rule 9

The amended rule published in January was a complete rewriting of Rule 9. The
amended rule recogmzes the government’s ab1hty to appeal release decisions. The
amendments also require a party seeking review to supply the court with certain basic
documents: a copy of the district court’s order regarding release and its statement of
reasons; and, if the appellant questions the factual basis for the district court’s order, a
transcript of the release proceedmgs in the district court. In addition, subdivision (b)
clarifies those instances in which revxew may be sought by motlon rather than by notice of

appeal.

Only two comments were submitted. One commentator notes that subdivision 9(c) -
should also refer to 18 U.S.C. § 3145(c). The other commentator suggests that all statutory
references be omitted from subdivision (c). Because subdivision (c) and the statutory
references were added to the rule by Congress, the Committee decided that it should not
delete them but should add the reference to § 3145 (©).

The second commentator, the National Association of Criminal Defense Lawyers
(NACDL), ‘also made other suggestions. It suggests that the captions of subdivision (a) and
(b) should be coordinated to clarify whether (a) or (b) applies after a finding of guilt but
before sentencing. In response to that comment the Committee approved several changes:

1. it amended the caption of subdivision (a) to read: “"Appeal from an Order Regarding

Release Before Judgment of Conviction"; -

2. on line 57 the Committee inserted a penod after the word "conviction" and deleted
the words "or the terms of the sentence";

3. it amended the first paragraph of the Committee Note, in line three after the word
"before"” the Commlttee inserted "the judgment of conviction is entered at the time
of”;

4, following the first sentence of the Committee Note explaining subdivision (a), the
' Committee added a citation to Fed. R. Crim. P. 32(b); and
S. in the second paragraph of the Committee Note accompanying subdivision (b), the
Committee inserted a period at line 4 after the word conv1ct10n and deleted the words
*or from the terms of the sentence".

- NACDL also suggeSts that the rule should be amended to make it clear whether a
motion for release must be filed in the district court after a notice of appeal has been filed.
In response to that suggestion the Committee decided to omit the second sentence of the
Committee Note accompanymg subdivision (b). That sentence stated: "Implicit in the first
sentence, but less clear than in subdivision (a), is the requirement that the initial decision
regardmg release after sentencmg must be made by the district court.” The deletion was

47



Part B
Rules published January 1993
Issues and changes

intended to remove any inference that a motion for release must in all instances be made first
in the district court. The rule deals only with review of a release decision made by a district
court and not with release decxsmns that may be sought initially i in a court of appeals.
Therefore, the Committee decided that it would be inappropriate to include any. language
stating categorically either that a mot10n must be made, or need not be. made firstina .
district court. . ‘ ‘ - ‘

NACDL also suggests that the rule be amended to allow a party to. supplement the.
district court’s bail record with evidentiary material. The Committee decided that it would
ordinarily be inappropriate to allow a party to, supplement the bail record in the court of
appeals so no ‘changer:was made in the rule. o | ‘ o

i

T

P Rule 25(a)

The published amendment provides that a clerk may not refuse to file any paper
solely because the paper is not presented in the proper form. The amendment parallels
similar language in Civil Rule 5(¢) and Bankruptcy Rule 5005. No formal comments were
submitted but the clerks, through their representatlve who attends the Advisory Committee
meetings, “expressed opposition to the change .

The Advisory Committee made no pbstfpublication changes in the proposed
amendments. |

Rule ‘255(e)

The published amendment to Rule 25(€) provides that whenever service is’
accomplished by mailing, the proof of service must include the addresses to which the papers
were mailed. No comments were submitted; the Committee decided, however, to expand the
change to require that a proof of service must also include.the addresses at which papers
were hand delivered. When a document is hand delivered, the document is usually delivered
to office personnel rather than to the party or the party’s counsel personally. Therefore,
questions about service can arise even when a document has been hand delivered. The
Committee consensus was that the change is not substantial and that republication would not

be necessary.

" In cases involving many parties inclusion of all the addresses could result in a lengthy
certificate of service. The Committee agreed that the certificate of service should not count
against the page limit for a brief. Therefore, the Committee approved a conforming
amendment to Rule 28(g) which provides that the "proof of service" should be included in
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that subdivision that among the other items that do not count for purposes of the page limit.
The Committee agreed that the change could be treated as technical and would not require
publication.

Rule 28

The published amendment to Rule 28 requires that a brief include a summary of
argument.

Three comments were submitted. Two ébmmentatérs suggest that there should not be
a national rule requiring a summary of argument. The third commentator suggests that a
summary should be required only when the argument exceeds 25 pages.

The Committee believes that a summary of argument would be useful in a variety of
ways and decided not to make any changes in the proposed amendments. The Committee
discussion further noted that a number of circuits have local rules requiring a summary of
argument, that those circuits report satisfaction with the requirement, and that including the
requirement in the national rule would eliminate the need for those local rules.

For a discussion of tﬁe change to subdivision (g), see the discussion of Rule 25(¢)
above.

Rule 32

Rule 32 governs the form of documents. Four commentators remarked on the
proposed amendments and substant1al changes were made after the close of the comment

period.

The major changes in the rule involve an effort to standardize type styles. The
published rule provided that any brief not produced by standard typographic printing must be
prepared using not more than 11 characters per inch. Although only one commentator
formally objected to that approach, the Committee decided that it would be undesirable to use
that standard because it does not permit the use of proportional typefaces.

Having decided that the rule should permit proportional typeface, the Committee had
difficulty formulating a standard that would accomplish its objectives without unduly
complicating the rule. The Committee has two basic objectives: that all litigants have equal
opportunity to present their arguments, and that briefs be easily legible.
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The first objective requires parity between commercially printed briefs and those
produced by some other method. It also requires parity among non-printed briefs produced
by a variety of office machines and software programs. .

Legibility, the Committee’s second objective, hinges upon the interplay of several
factors. The type size, the style of type, and the page format (meaning line length, spacing
between lines, and number of lines per page) all affect legibility.

The task of formulating such a rule is made more difficult by the need for a rule that
is sufﬁcxently general that it will not require constant amendment to keep pace with rapid
changes in the computer mdustry

The majority of the Committe approves of the approach used in draft one, found at
pages 23 through 28. That draft provides that a brief produced by a method other than
standard typographic printing cannot exceed on average the same content per page as a -
printed brief. The Committee realizes that practitioners will need additional information to
assist them in implementing that standard. Therefore, the rule provides that the
Administrative Office will from time to time publish a list of acceptable typefaces and any
other information necessary to assist a person to comply with the standard established in the
rule. The list prepared by the Administrative Office should include only typefaces and

formats that are legible.

Because the rule itself establishes the standard, the Advisory Committee does not
believe that the task delegated to the Administrative Office creates any problems under the

Rules Enabling Act.

Two members of the Committee believe that a more concrete standard is needed.
They suggest draft two, found at pages 29 through 34. Because draft two is a very recent
suggestion, it is uncertain whether 300 words per page is the appropriate number although
cursory rcwew suggests that 1t is. '

If the Standing Committee approves elthcr draft for publication, the Advisory
Committee requests that special efforts be made to elicit comments from the printing and
software industries. Their comments may be key to the final development of a stable and

precise rule.

In addition to changing the provisions governing typefaces, the Committee considered
a number of other suggestions made by the commentators and made several minor changes in

the proposed amendments.
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Three commentators object to double spacing footnotes. The Committee agrees that
the rule should permit single spaced footnotes but added a caution, modeled on language
drawn from Sup. Ct. R. 33.1(b), that no attempt should be made to use footnotes in a
manner that would increase the content of a brief. :

Two commentators object to the requirement that a brief be bound so that it will lie
flat when open. A third commentator favors the change but suggests that the rule

 specifically require spiral binding. The Committee decided to make no change in the

proposal.

Two commentators object to the requirement that the case number be centered at the
top of the cover. One of them suggests that if the requirement is retained that the rule be
reorganized so that the requirements are arranged in the rule in order corresponding to the
items’ location on the cover page, i.e., from top to bottom. In response to that suggestion,
the Committee approved rearranging the list of items that must appear on a cover so that the

jtems are listed in the order of their location. One commentator objects to the requirement

that the attorney’s telephone number be included on the cover. The requirement was
retained. One commentators also notes that the proposed amendment requires a petition for
rehearing, a suggestion for rehearing in banc, and any response to such petition or suggestion
be produced in the same manner as a brief, but that the rule does not prescribe the cover
color. The Committee approved an amendment requiring such documents to have “a cover
the same color as the party’s principal brief." | |

One commentator suggests that the rule should be amended so that a petition for
rehearing may be in the form either of a brief or a motion, or that it should be in the form of
a brief unless local rules provide otherwise. The Committee decided to make no change in
the proposed rule. : Lo - i
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Rule 33

The published amendments to Rule 33 made several changes in the existing rule. The
published amendments provide: 1) the court may require partxes to attend an appellate
conference in appropriate cases; 2) settlement of the case is a possible conference topic; 3)
persons other than judges may preside over a conference; and 4) an attorney must consult
with his or her client before a settlement conference .and obtam as much authority as feasrble
tosettlethecase AP I TR .

Only one comment was submitted. The commentator does not remark generally about
the amendments but suggests specifically that the language be changed to make it clear that
the choice of an in-person or telephone conference is the court’s choice; not the parties’.

The Committee decided to make no changes in the proposed amendments. The Committee
thought that any statement to the effect that the "court" decides the nature of the conference
might suggest that judges are involved in theuprocess Because circuits that currently use
settlement ‘conferences have adopted practices: ‘aimed. at keeping the Jjudges distanced. from the
process, ,the Committee did not adopt the suggestlon

'Dhe Sohcltor General’s ofﬁce had requested that changes be made to the Commlttee
Note and the Committee approved those changes The Solicitor’s office thought that as. “
pubhshed the. Committee Note could glve rise to an inference that suits against. govemment
official should be treated differently than suits agamst agencies. The redrafting is intended to
make it clear that a government ofﬁcxal may be represented at an appeal conference by an
employee.: ‘The specific changes are: | : .
1) the Commxttee deleted the third. sentence of the thll‘d paragraph of the Comnuttee Note
(that sentence stated: “"The Commtttee‘ reah;es that when the party is a corporatm or
government agency, the party can attend only through agents.");
2) the fourth sentence of the third paragraph of the Note was amended by inserting "of a
corporation or government agency" after the parenthetical; and
3) in that same sentence the word "regarding” was substituted for the word "over."

Rule 38

The published amendment to Rule 38 requires a court to give an appellant notice and
opportunity to respond before damages or costs are assessed for filing a frivolous appeal.

Two comments were received. NACDL strongly supports the proposal and the

NLRB suggests deleting the requirement that the notice come "from the court.” The
Committee decided to make no substantive changes in the proposed amendments. The only
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post-publication change is a language change, changing "shall defermine” to "determines."

Rule 40

The published amendments to Rules 40 and 41 lengthen the time for filing a petition
for rehearing in a civil case involving the United States. ‘

Two comments were submitted. One commentator states that the additional time for
requesting a rehearing should be extended only to the United States and not to other parties
to a civil appeal that involves the United States. The Committee decided to make no change
in the published rule. A rule giving an extension only to the government would leave the
clerk’s office in the position of trying to determine whether the government might want to
petition for rehearing or whether the mandate should issue. The Committee decided that an
evenhanded approach would be preferable. \

The NLRB opposes the amendment because it may delay the effectiveness of
enforcement orders. The NLRB believes that an enforcement order becomes effective only
upon issuance of the mandate. Because the extension of the time for petitioning for .
rehearing will delay the issuance of the mandate, the effective date of an enforcement order
will also be delayed. The Committee decided to make no change in the proposed amendment
because when necessary the court can direct that the mandate issue forthwith.

Rule 41

The published amendments to subdivision (a) provide that the mandate will not lssue
until 7 days after expiration of the time for filing a petition for rehearing. This is a
conforming amendment to the change being made in Rule 40(a). Because the amendment to
Rule 40(a) lengthens the time for filing a petition for rehearing in civil cases involving the
United States from 14 to 45 days, the rule requiring the mandate to issue 21 days after the
entry of judgment would cause the mandate to issue while the government is still considering
whether to request a rehearing. Therefore, the amendment generally requires the mandate to
issue 7 days after the expiration of the time for filing a petition for rehearing.

One comment was received. The commentator suggests that the rule should state that
the mandate must issue within 7 days after the time for seeking rehearing expires. The
Committee decided to make no change in the proposed amendment. The Committee
discussed the possibility that 7 days may even be too short a time period to seek a stay of
mandate if the party intends to petition for a writ of certiorari. The Committee also
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preferred to have a day certain on which the mandate will issue. The NLRB’s comment on
Rule 40 is also pertinent here. See the discussion of Rule 40 above.

The published amendments to subdwxswn (b) provide that a motion for a stay of
mandate pending petition for certiorari must show that a petition for certiorari would present
a substantial ‘question and that there is good cause for a stay

One comment was submitted and it does not bear directly upon the proposed
amendment. NACDL suggests that the 30 day penod for a stay is anachronistic because the
period for filing a petition for certiorari is now 90 days in both civil and criminal suits. The
Committee decided to make no change in the proposed amendment but placed the suggestion
on its docket for later dlscussmn

When the Advisory Committee voted to approve the amendments as published there
was one dissenting vote. That members wanted the record to reflect his belief that the rule
should require a motion to show that a petmon for ceritorari would present a substantial
question or that there is good cause for a stay ‘In short that the two should be disjunctive
not conjunctlve The Committee’s posmon is that the rule does not create a substantive
standard that the circuits are bound to follow but 1nstead that 'the rule provides notice of the
issues that should be addressed in sich a motton To remove the inference that the rule
establishes a substantive standard for grantlng a stay, the Commlttee decided to delete from
the Committee Note the citation to Justice Scaha s ‘chambers opmlon in the Barnes case and
to substitute therefor a citation to the § 17. 19 of Stern & Gressman’s treatise on reme

Court Practice.

~ Rule 48

Rule 48 is a proposed new rule authorizing the use of special masters in the courts of
appeals. Only one comment was received, the NLRB voiced strong support for the
proposed rule. The only change made after publication was to change the number of the
proposed rule from 49 to 48 (and the consequent moving of the provisions in existing Rule
48 to Rule 1(c)).
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- SUMMARY OF COMMENTS ON THE
PROPOSED AMENDMENTS TO THE FED. R. APP. P.
‘ PUBLISHED JANUARY, 1993

There are no comments concerning the proposed amendments to Rules 3, 5, and 5.1.

With regard to the proposed amendments to Rule 9, there are two comments. One

commentator notes that proposed Rule 9(c) should also refer to 18 U.S.C. § 3145(c).

The other commentator makes:several suggestions: a) clarify which subdivision
applies after finding of guilt but before sentencing; b) clarify whether a motion for
release must always be filed first in a district court; ¢) omit the statutory references in
subdivision (c); and d) allow a party to supplement the district court’s bail record.

There are no comments concerning the proposed amendments to Rule 13.
There is one comment concerning the proposed amendments to Rule 21. The

comment is occasioned by the cover memorandum accompanying the published rules
and need not concern the committee.

There are no comments on the proposed amendments to Rules 25, 26.1, and 27.

There are three comments concerning the proposed amendments to Rule 28. Two
-commentators suggest that there should not be a national rule requiring a summary of
argument. The third commentator suggests that a summary should be required only
when the argument exceeds 25 pages.

There are no comments on the proposed amendments to Rules 30 and 31.

Four commentators submitted remarks on the proposed amendments to Fed. R. App.
P. 32.

One commentator supports the effort to standardize type styles but suggests several

changes:
a. Normal text should be in roman font.
b. For non-typographic processes, the "11 characters per inch” standard is not

clear enough. If the effort is to prohibit proportional fonts, the rule should say
so and give an example such as "courier."

c. Requiring all briefs produced by non-typographic processes to be double-
spaced may have unintended consequences. Word processors can produce text
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that is visually indistinguishable from standard typographic process. A brief
prepared by such a technique should be subject to the same rules that govern
the standard typographic process. ‘
As to all three of the precedmg points, the commentator suggests review of the new
Second C1rcu1t local rule

Three commentators obJect to double spacmg footnotes.

Two commentators ob_]ect to the reqturement that a brief or appendix be bound so that
it will lie:flat when open. One of them bases his objection on the fact that coil
bindings take extra space and become entangled with other documents. A third
commentator favors the change but; suggests that the language be more specific and
require spiral binding. P ‘ L

Two commentators object to the requirement that the case number be positioned at the
top of the cover. One of them suggests that if the requirement is retained that the
rule be reorganized so that the requirements are arranged in the rule in order
corresponding to the items” location on the cover page, i.e., from top to bottom.

One commentator suggests that the committee consider a uniform rule as to whether
briefs produced in any manner other than standard typographic process use only one
side of each sheet or both.

One commentator objects to the requirement that the attorney’s telephone number be
included on the cover.

One commentator suggests that the rule be amended so that a petition for rehearing
may be in the form of either a brief or a motion, or that it should be in the form of a
brief unless local rule provides otherwise. :

One comment was received concerning the proposed amendments to Rule 33. The
commentator does not remark generally about the amendments but suggests
specifically that the language be changed to make it clear that the choice of an in-
person or telephone conference is the court’s choice, not the parties’.

There are no comments on the proposed amendments to Rule 35.
There are two comments on the proposed amendments to Rule 38. One commentator

strongly endorses the notice provision. The other commentator believes that requiring
the court to give notice unduly burdens the court and that notice from the other party
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that the party has requested sanctions should be sufficient.

There are two comments on the proposed amendments to Rule 40. One commentator
states that it is unwise to build a one-month delay into all civil appeals in which the
government is a party in order to accommodate the small number of cases in which
the government seeks rehearing. The additional time should bé extended only to the
United States or an agency of officer thereof. The other commentator opposes the
extension of time because it will delay the issuance of the mandate and thus delay the
effective date of an enforcement order.

There are three comments on the proposed amendments to Rule 41, Two of the
comments relate to the delay of issuance of the mandate in civil cases mvolvmg the
United States. One commentator states that there is no need to delay the issuance of
the mandate for seven days after the time for seeking rehearing expires. The courts
should be free to issue the mandate immediately. The other commentator opposes the
delay in issuance of the mandate because it will delay the effective date of an
enforcement order. The third comment is not directly relevant to any of the proposed
amendments but suggests that the 30 day presumptive. penod for a stay pending
certloran should be changed to 90 days:

There i is one comment on proposed Rule 49, The commentator strongly supports the
proposed rule.

57



Part C
Rules Published January 1993
Summary of Comments

COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 9

Honorable Peter C. Dorsey .
United States District Judge
141 Church Street

- New Haven, Connectxcut 06510

Judge Dorsey‘ makes no general ‘comment about the proposed amendments to Rule 9

but suggests that subdivision (c) should refer to 18 U.S.C. § 3145 (c). He states that

the dlfﬁculty of resolving the interrelation between §§ 3142 and 3143 with $ 3145(c)
suggests that the rule should also refer to § 3145(c).

Natlonal Assmlatmn of Cnmmal Defense Lawyers (NACDL)
1110 Vermont Avenue Nw. ,

* Suite' 1150

Washington, P .C. 20005

NACDL makes four suggestions. First, it suggests that the captions of subdivisions
(a) and (b) should be coordinated to clarify whether (a) or (b) applies after a finding
of guilt but before sentencing. Second, it suggests that the rule should be amended to
make it clear whether a motion for release must be filed first in the district court even
after a notice of appeal has been filed. Third, it suggests omitting the statutory
references in subdivision (c) and, if necessary, moving them to the Committee Note.
Fourth, it suggests amending the rule to allow a party to supplement the district
court’s bail record with evidentiary material.
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.COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 21

Honorable Jon O. Newman
United States Circuit Judge
450 Main Street

Hartford, Connecticut 06103

Judge Newman notes that the transmittal letter accompanying the published rules
reports an amendment concerning use of the judge’s name and pro Jorma
representation and that the published text omits those changes. The transmittal letter
included in the published materials is the letter from the Advisory Committee to the
Standing Committee requesting publication of a packet of rules. The Standing

' Committee did not approve the changes noted by Judge Newman, therefore, they

were not published for comment. A different letter should have accompanied the
published rules. :
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 28

Jerry M. Hunter, Esquire
General Counsel

National Labor Relations Board
Washington, D.C. 20570

_ Suggcsts;that ’a‘summary of afgument should be required only when the argument
‘exceeds 25 pages.

National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W. '

Suite 1150

Washington, D.C. 20005

Recommends that the decision whether to include a summary of argument be left to
the judgment of the lawyer.

Honorable Jon. O. Newman
United States Circuit Judge
450 Main Street

Hartford, Connecticut 06103

Judge Newman states that requiring a brief to contain a summary of the argument is
ill-advised. He does not believe that it is useful; a judge must still read the main
argument. He doubts that an argument is clearer because a summary is provided. He
suggests that the choice should be left to each court and to the parties in courts that
do not require a summary.
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 32

Charles D. Cole, Jr., Esquire

Meyer, Suozzi, English & Klein, P.C.
1505 Kellum Place

Mineola, New York 11501-4824

Mr. Cole agrees with the amendment requiring a brief or appendix to be stapled or
bound so that it will lie flat when open. He suggests, however, that the rule be made
more specific and require spiral binding. He also suggests that the committee create
uniformity on the question of whether a brief or appendix, produced by the any
process other than standard typographic process, should use only one side of a sheet
of paper or both. '

Gordon P. MacDougall, Esquire
1026  Connecticut Avenue, N.W.
Washington, D.C. 20036

Mr. MacDougall voices several objections to the proposed amendments. First, he
objects to double spacing of footnotes. Second, he objects to the requirement that
briefs be bound so that they will lie flat when open. Third, he objects to the
requirement that the case number be positioned at the top of a cover and that the
attorney’s telephone number be included on the cover.

National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.

Suite 1150

Washington, D.C. 20005

NACDL objects to double spacing of footnotes. NACDL also questions the need for
a national rule to specify the location of the case number on a brief cover but suggests
that if the rule does specify the location, the rule be reorganized so that requirements
are arranged in the rule in order corresponding to the items’ location on the cover
page, i.e., from top to bottom, NACDL suggests that the rule be amended so that a
petition for rehearing may be in the form of either a brief or a motion, or that it
should be in the form of a brief unless local rule provides otherwise.
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Honorable Jon O. Newman
United States Circuit Judge
450 Main Street

Hartford, Connecticut 06103

Judge Newman supports the effort to standardize type styles but suggests several

changes:

a.  Normal text should be in roman font.

b.® © ‘For non-typographic processes,' the "11 characters per inch" standard is not

| I clear enough If the effort is to proh1b1t propomonal font, the rule should say
" ''so and give an example such as "courier.'

c. ‘Textual footnotes should not be double spaced; requmng that they be in the
same size type is adequate.

d.  Requiring all briefs produced by non-typographic processes to be double-
spaced may have unintended consequences. Word processors can produce text
that is visually indistinguishable from standard typographic process. A brief
prepared by such a technique should be subject to the same rules that govern
the standard typographic process.

As to all four of the proceeding points, Judge Newman suggests that the Commlttee

review of the new Second Circuit local rule.

e.  The rule should not require all briefs and appendices to be bound as to permit
' them to lie flat because coil. bmdmgs take extra space and become entangled
with other documents.
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- COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 33

Honorable Jon O. Newman
United States Circuit Judge
450 Main Street

- Hartford, Connecticut 06103

‘Judge Newman does not comment generally on the proposed amendments but suggests

specifically that the language be amended to make it clear that the choice of an in-
person or telephone conference is the court’s not the parties. He suggests adding ",
as the court directs," after the word telephone on line 24 of the published rule.
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 38

Jerry M. Hunter, Esquire
General Counsel

National Labor Relations Board
Washington, D.C. 20570

Mr. Hunter believes that the proposed amendment requiring a court to give notice
would place unwarranted burdens on the court. He suggests deleting the words that
require notice to come "from the court.” He suggests that the rule should state:
*after notice and reasonable opportunity to respond." :

National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.

Suite 1150

Washington, D.C. 20005

NACDL strongly endorses the notice provision.
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Rules Pubhshed January 1993
Summary of Comments

COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 40

Jerry M. Hunter, Esquire
General Counsel

National Labor Relations Board
Washington, D.C. 20570

Mr. Hunter opposes the amendment because it lengthens the time for filing a petition
for rehearing in a civil case involving the United States. That change may delay the
effectiveness of an order enforcing an administrative order. An enforcement order
becomes effective upon issuance of the mandate which will issue later under the
proposed amendments. ‘

Honorable Jon O. Newman
United States Circuit Judge
450 Main Street

Hartford, Connecticut 06103

Judge Newman states that it is unwise to build a one-month delay into all civil appeals

in which the government is a party. He suggests that the added time should be
extended only to the United States or an agency or officer thereof. ‘
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COMMENTS ON THE PROPOSED AMENDMENT OF FED. R. APP. P. 41

Jerry M. Hunter, Esquire
General Counsel

National Labor Relations Board
Washington, D.C. 20570

Mr. Hunter opposes the amendment because it lengthens the time for filing a petition
for rehearing in a civil case involving the United States. That change may delay the
effectiveness of an order enforcing an administrative order. An enforcement order
becomes effective upon issuance of the mandate which will issue later under the
proposed amendments. :

National Association of Criminal Defense Lawyers (NACDL)
1110 Vermont Avenue, N.W.
~ Suite 1150

Washington, D.C. 20005

NACDL suggests that the 30 day presumptive period for a stay pending certiorari
should be changed to 90 days. NACDL notes that the 30 day period was written into
the rule when the period for filing a petition for a writ of certiorari in a federal
criminal case was 30 days. Because a party now has 90 days to file a petition for a
writ of certiorari even in a criminal case, NACDL suggests that the presumptive
period should be 90 days.

Honorable Jon O. Newman
United States Circuit Judge
450 Main Street

Hartford, Connecticut 06103

Judge Newman states that there is no need to delay the issuance of the mandate until

7 days after the time for seeking rehearing has expired. He believes that a court
should be able to issue a mandate immediately.
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Summary of Comments

COMMENTS ON THE PROPOSED NEW RULE 49

Jerry M. Hunter, Esquire
General Counsel

‘National Labor Relations Board

Washington, D.C. 20570

- Mr. Hunter expressed complete agreement with the advent and overall thrust of

proposed Rule 49. He states that the Board has regularly called upon the courts of

.appeals to appoint special masters in contempt cases and the proposed rule would

appear to codify existing practice.
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NEW PROPOSALS

At the Advisory Committee’s April 20 and 21, 1993, meeting, the’ Commlttee

approved proposed amendments to several additional rules.

1.

A technical amendment to Rule 4(a)(4) is proposed. Amendments to Rule 4(a)(4) are
currently before Congress. This technical amendment provides that a party who
wants to obtain review of an alteration or amendment of a judgment must either file a
notice of appeal or amend a previously filed notice. -

A technical amendment to Rule 8(c) is proposed. The amendment conforms
subdivision (c¢) to previous amendments to Fed. R. Crim. P. 38. Subdivision 8(c)
currently provides that a stay in a criminal case shall be had in accordance with the
provisions of Rule 38(a). When Rule 8(c) was adopted Criminal Rule 38(a) provided
procedures for obtaining a stay of execution when the sentence in question was death,
imprisonment, a fine, or probation. Criminal Rule 38 was later amended and it now
treats each of those topics in a separate subdivision. Subdivision 38(a) now addresses
only stays of death sentences. The proper cross reference is to all of Criminal Rule
38, so the reference to paragraph (a) is deleted.

An amendment to Rule 10(b)(1) is proposed to conform that subparagraph to the
amendments to Rule 4(a)(4). The purpose of this amendment is to suspend the 10-day
period for ordering a transcript if a timely postjudgment motion is made and a notice
of appeal is suspended under Rule 4(a)(4).

Amendments to Rule 21 governing petitions for mandamus are proposed. The rule is
amended so that the trial judge is not named in the petition and is not treated as a
respondent. The amendments also provides that the judge shall be represented pro
Jorma by counsel for the party opposing the relief. The judge is, however, permitted
to appear to oppose issuance of the writ if the judge chooses or if the court of appeals
orders the judge to do so. Although the proposed amendments were unanimously
approved by the Advisory Committee, two members wanted the record to relfect that
they preferred another approach. They would permit a trial court judge to participate
only if ordered to do so by the court of appeals and would authorize a court of
appeals to invite an amicus curiae to defend the order in question.

A proposed amendment to Rule 25 provides that in order to file a brief using the
mailbox rule, the brief must be mailed by first-class mail.
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Proposed amendments to Rules 32, 35 and 41 treat a request for a rehearing in banc
Iike a petition for a panel rehearing so that a request for a rehearing in banc will also
suspend the finality of a court of appeals’ judgment and extend the penod for filing a
petition for writ of certiorari. The term “petition" for rehearing in banc is substituted
for the term "suggestion” for rehearing in banc to reflect the Committee’s intent to
treat the two requests sxmﬂa:ly

Amendments to Rule 47 are proposed. These amendments, and the proposed Rule
49, are the result of collaborative efforts by the chairs and reporters of the various
advisory committees. The amendments to Rule 47 require that local rules be
consistent not only with the national rules but also with Acts of Congress and that
local rules be numbered according to a uniform numbering system. The amendments
also allow a court to regulate practice in a variety of ways but prohibit a court from
imposing sanctions or any other disadvantage for failure to follow the court’s
directives unless the violator has actual notice of the requirements. The Advisory
Committee voted to delete the last sentence of the proposed Committee Note because
it could be read to permit imposition of sanctions when a party only has constructive
notice of a court directive.

Proposed Rule 49 allows the Judicial Conference to make technical amendments to the
rules without the need for Supreme Court or Congressional revxew of the
amendments. -
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Rule 4. Appeal as of Right - When Taken -

(a) Appeal iﬁ a Civii Case. |

*****‘“

(4) If any party makes a tlmely motion of a type specified
immediately below, the time for appeal for all parties runs from
the entry;of the ordef«disposiné of the last such motion
ouustandingl This prov151on applles to a timely motion under the
Federal Rules of Civil Procedure.

(&) for judgment under Rule 50(b),

(B)‘uq;amend or make additional findings of faet under Rule
52(b), wheuuer or not granting the motion would alter the
judgment;

(C) to alter or amend the judgment under Rule 59:

(D) for attorney’s fees under Rule 54 if a district court
under Rule 58 extends the time for appeal;

\(E) for a new trial under Rule 59; or

(F) for relief’under Rule 60 if the motion is served within
10 days after the entry of judgment.

A notice of appeal filed after announcement or entry of the
judgment but before disposition of any of the above motions is
ineffective to appeal from the judgment or order, or part
thereof, specified in the notice of appeal, until the date of the
entry of the order disposing of the last such motion outstanding.

Appellate review of an order disposing of any of the above
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motions requires the party, in compliance with Appellate Rule
3(c), to amend a previously filed notice of appeal. A party
intending to challenge an alteration or amendment of the judgment
ehai% must éile an a notice, or amended notice, of appeal within
the time prescribed by this Rule 4 measured from the entry of the
order disposing of the last such motion outstanding. No
additional fees will be required for filing an amended notice.
* k k k %
Committee Note
The amendment is technical in nature and is intended simply
to clarify the fact that a party who wants to obtain review of an
alteration or amendment of a judgment must file a notice of

appeal or amend a previously filed notice to indicate intent to
appeal from the altered judgment.
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Rule 8. Stay or Injunction Pending Appeal
* % % * *
(c) stays in a Criminal Cases. Stays A stay in a criminal
cases shéll be had in accordance with the provisioné of Rule |

38¢a); of the Federal Rules of Criminal Procedure.

Committee Note B

subdivision (c). The amendment conforms subdivision (c) to
previous amendments to Fed. R. Crim P. 38. This amendment
strikes the reference to subdivision (a) of Fed. R. Crim. P. 38
so that Fed. R. App. P. 8(c) refers instead to all of Criminal
Rule 38. When Rule 8(c) was adopted Fed. R. Crim. P. 38(a)
included the procedures for obtaining a stay of execution when
the sentence in question was death, imprisonment, a fine, or
probation. Criminal Rule 38 was later amended and now addresses
those topics in separate subdivisions. Subdivision 38(a) now
addresses only stays of death sentences. The proper cross
reference is to all of Criminal Rule 38
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Part D
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Rule 10. The Record on Appeal

(a) Composition of tbe‘gecord on Appeal. The record on
apgealiconsists of the The original papers and exhibits filed in
the diétrict court, the franscript of proceedings, if‘any, and a
certified copY‘of the docket entries prepared by the clerk of the
district coufﬁéM sha&%—eeﬁs%é%a%e—%hé—reeerd—en—appea&—inQa}}*
eases~ | | ‘

(b) The Transcript of Préceedings; Duty of Appellant to
order; Notice to Appellee if Partial Transcript is Ordered.

(1) Within 10 days after filing the notice of appeal or

entry of an order disposing of the last timely motion outstanding

of a type specified in Rule 4(a)Y4), whichever is later, the

appellant shai¥ must order from the reporter a transcript of such
parts of the proceedings not already on file as the appellant
deems necessary, subject to local rules of the courts of appeals.
The order shaii must be in writing and within the same period a
copy shali must be filed with the clerk of the district court.

If funding is to come from the United States under the Criminal

Justice Act, the order shail: must so state. If no such parts of

the proceedings are to be ordered, within the same period the

appellant sha3l3: must file a certificate to that effect.

* % %k % %
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Committee Note

Paragraph (b)(1). The amendment conforms this rule to
amendments being made in Rule 4(a)(4). The amendments to Rule’
4(a) (4) provide that certain postjudgment motions have the effect
of suspending a filed notice of appeal.until the dlspos1tlon of
the last of such motions. The purpose of this amendment is to
suspend the 10-day perlod for:ordering a:transcript if a tlmely‘
postjudgment motion is made and a notice of appeal is suspended
under Rule 4(a).(4). The 10-day perlod set forth in the first
sentence of this rule begins to run when the order disposing of
the last of such postjudgment motlons outstanding is entered.
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Rule 21. Writs of Mandamus and Prohibition Pireeted—te—a—Judge
er—Judges and Other Extraordinary Writs

(a) Mandamus or Prohibition te—a—JFudge—or—JFudges; Petition
for Writ; Service and Filing. - Applieatien A_Qgggx_ggp;xigg for
a writ of mandamus or of prohibition direeted—te—a—judge—or |
éuéges-sha%%—be—maéeeby—fééiﬁg must file a petition &herefer with

the clerk of the court of appeals with proof of service on £he

respondent—judge—er—judges—and—en all parties to the action in

the trial court. The party must also transmit a copy to the

"clerk of the trial court for the information of the trial judge

and certify to the court of appeals that such transmission has

been made. The petition must be titled simply, In re [name of

petitioner] , Petitioner. All parties to the action in the trial
court other than the petitioner are respondents for all purposes.

statement—of nust state the issues presented and ef the relief

sought; state the facts necessary to understand the issues

presented by the application: & statement—ef the reasons why the
writ should issue; and include copies of any order or opinion or
parts of the record whiek that may be essential to an
understanding—ef the matters set forth in the petition. ®pen
reeceipt—ef When the clerk receives the prescribed docket fee,

the clerk shai3d must docket the petition and submit it to the
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Part D
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(b) Denial, Qrder Directing Answer. - If—the—eourt—is—eof
the—petitien+  The court may deny the petition without an answer.
Otherwise, it shali} must order that the respondent an anéwer €e

the—petition—be—filed by therespondents within the time fixed by
the order. Fhe—eorder—shall—be—served-by—the-elerk—en—the—judge

action—in—the—trial-edburts- The clerk must serve the order on all

respondents and send a copy to the clerk of the trial court. Two
or more respondents may answer jointly. Al—parties-belew—other

The trial court judge\need not respond unless the court of

appeals orders the trial court judge to do_so; however, the trial
court judge may respond if the judge chooses to do so. If briefs

or oral argument are required, ® the clerk shall advise the
parties. ef—the-dates—on—which—briefs—are—to—be—filed,—if-briefs
are—reguired;—and—ef—thedateof eral—argument- The proceeding

shal} must be given preference over ordinary civil cases.
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Committee Note S

In most instances, a writ of mandamus or of prohibition is
not actually directed to a judge in any more personal way than is
an order reversing a court’s judgment. Most often a writ of
mandamus seeks review of the intrinsic merits of a judge’s action
and is in reality an adversary proceeding between the parties. -
See, e.g., Walker v. Columbia Broadcasting System, Inc., 443 F.2d
33 (1971). In order to change the tone of the rule and of
mandamus proceedings generally, the Rule is amended so that the
judge is not treated as a respondent. The caption and ‘
subdivision (a) are amended by deleting the reference to a writ
of mandamus or prohibition as being "directed to a judge or
judges."

subdivision (a) is also amended so that a petition for a
writ of mandamus or prohlbltlon does not bear the name of the
judge. Another amendment requires the clerk of the court of
appeals to send a copy of the petition to the clerk of the trial
court. Although most petitions for mandamus are actually
adversarial proceedings, there are instances in which a petition
for mandamus complains about a judge s conduct which is extrinsic
to the merits of a decision or in which both parties support the
mandamus. In such 1nstances, the judge may wish to appear to
oppose issuance of the writ. In order to make the judge aware of
the flllng of the petition, a trial court may instruct its clerk
to provide a judge involved in a mandamus with a copy of the
petition.

Subdivision (b). The amendment provides that even if relief
is requested of a particular judge, the judge shall be
represented pro forma by counsel for the party opposing the
relief who appears in the name of the party and not of the judge.
That is, arguments made on behalf of the party opposing the
relief are treated as if also made on behalf of the judge.
However, this provision does not create an attorney client
relatlonshlp between the attorney and the judge, nor does it give
rise to any right to compensatlon from the judge. A judge who
wishes to appear may do so, and if the court desires to hear from
the judge, the court may order the judge to respond. Once again,
so that the judge is aware of the time for responding, the
amendment requires the clerk of the court of appeals to send the
trial court a copy of the order requesting an answer.
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Rule 25. Filing and Service

(a) Filing.-- A‘paper required or permitted to be filed in a
court cf appeals must be filed w1th the clerk. Filing may be
accompllshed by mall addressed to the clerk but flllng is not
tlmely unless the clerk recelves the paper w1th1n the time fixed

for flllng,‘except that a brlefs—aﬁé or appendlxees are—treated

deltvery—by—mat%——exeep%tng—speeea&—de&avefy——&s—ased is t1me11
filed if 1t 1s mailed to the clerk by flrst-class mail, postage
prepaid, and‘bears a postmark show1ng that the document was:
Pape-fsgp

filed by an/ 1nmate conflned 1n an 1nst1tutlon are 1s t1me1y f11ed
if dep051ted ‘in - the 1nst1tutlon s 1nternal mall system on or
before the last day for‘flllng ) Tlmely filing of papers a paper
by an inmate confined in an institution may be shown by a
notarlzed statement or declaratlon (in compliance with 28 u. S c.
§ 1746) setting forth the date of dep051t and stating that first-
class postage has been prepald.‘ If a motion requests rellef that
may be granted by a‘single judge, the judge may permit the notion
to be filed with the judge, in which event the judge shaii: must
note thereon the filing date and‘thereafterugive it to the clerk.
A court of appeals may,‘by lccal rule,'permit papers to be filed

by facsimile or other electronic means, provided such means are

authorized by and consistent with standards established by the
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Judicial Conference of the United States. The clerk shall not
refuse to accept for filing any paper presented for that purpose
solely because it is not presented in proper form as required by

these rules or by any local rules or practices.

* % % % %

Committee Note

subdivision (a). The amendment deletes the language
requiring a party to use "the most expedltlous form of delivery
by mail, excepting special delivery" in order to file a brief
using the mailbox rule. The amendment substitutes therefor a
requirement that a brief be mailed by first-class mail and bear a
postmark showing that the brief was mailed on or before the last
day for flllng.
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Rule 32. Form of a Brief, an Appendix, and Other Papers

%* * * % %*
(b) Form of Other Papers.--.
(1) A petition éér rehearing, a suggestien petition for
rehearing in banc, and any response to such petition e=
suggestieon must be produced in a manner prescribed by subdivision

(a) with a cover the same color as the party’s principal brief.

* k * k %

CommitteeﬂNote

This amendment is made to conform this rule to concurrent
changes in Rule 35. Amendments to Rule 35 substitute the term
"petition for rehearing in banc" for "suggestion for rehearing in
banc."
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Rule 35. Determination of Causes by the Court in Banc
* % % % %

(b) Suggestion Petition of a Party for Hearing or Rehearing in
Banc.-- A party may suggest—the—apprepriateness—ef petition for a
hearing or rehearing in banc. No response shall should be filed
unless the court sha%&—ée orders a response. The clerk shail must
transmit any such suggestien petition to the members of the panel
and the judgeé of the court who are in regular active service but
a vote need not be taken to determine whether the cause shal} will
be heard or rehéard in banc unless a judge in regular active
service or a judge who was a‘member df the panel that rendered a

decision sought to be reheard requésts a vof:eé en—such—a

suggestion—made—by—a—party-
(c) Time for Suggestion Petition of a Party for Hearing or
Rehearing in Banc 4—Suggestien—Dees—Net—Stay—Mandate.-- If a

party desires to suggest—that petition for an appeal to be heard
initially in banc, the suggestien petition must be made by the date
on which the appellee’s brief is filed. A suggestien petition for

a rehearing in banc must be made filed within the time prescribed

by Rule 40 for filing a petition for rehearing. 7~ﬁhe%her—%he
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cOmmitteevNote o

The purpose of the amendments is to treat a request for a
rehearing in banc like a petition for panel rehearing so that a
request for a rehearing.in banc will suspend the finality of the
court of appeals’ judgment and extend the perlod for flllng a
petition for writ of certiorari. -

Subdivision (b). The term "petition for rehearing in banc" is
substituted for the term "suggestlon for rehearing in banc." The
change from suggestion to petltlon is not necessary to accompllsh
the Committee’s objective, but it reflects the Commlttee s 1ntent
to treat the two requests similarly..

Because of the discretionary nature of the in banc procedure,
the filing of a suggestion for rehearing in banc has not required
a vote; a vote is taken only when requested by a judge. It is not
the Committee’s intent to change the discretionary nature of the
procedure or to require a vote'on a petition for rehearing in banc.
The rule continues, therefore, to prov1de that a court is not
obligated to vote on such petitions. It is necessary, however,
that each court develop a procedure for disposing of such petitions
because-they will suspend the flnallty of the court’s judgment and
toll the time for filing a petltlon for certiorari.

Ssubdivision (¢). Two changes are made in this subdivision.
First, the sentence stating that a request for a rehearing in banc
does not affect the finality of the judgment or stay the issuance
of the mandate is deleted. The deletion of that sentence does not
affirmatively accomplish the goal of extending the period for
filing a petition for writ of certiorari; it simply sets the stage
for such an amendment. In order to afflrmatlvely accomplish that
objective, Sup. Ct. R. 13.4 must be amended.

Second, the language permitting a party to include a request

. for rehearing in banc in a petition for panel rehearing is deleted.

The Committee believes that those circuits that want to require two
separate documents should have the option to do so.
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Rule 41. Issuance of ﬁandate; ~stay of Mandate

(a) Date of Issuance. The mandate of the court must issue 7
days after the expiration of the time for filing a petition for
rehearing unless such a petition, or a petition for rehearing in
banc, is filed or the time is shortened or enlarged by order. A
certified copy of the judgment and a copy of the opinion of the
court, if any, and any direction as to costs shal} constitute the
mandate, unless the court directs that a formal mandate issue. The

timely filing of a petition for rehearing, or of a petition for

rehearing in banc, will stay the mandate until disposition of the

petitions unless etherwise—erdered—by the court orders otherwise.
If the petition 4s or petitions are denied, the mandate must issue

7 days after entry of the order denying the last such petition

unless the time is shortened or enlarged by order.
¢ .
* % % % *

Committee Note

Subdivision (a). The amendment is a companion to the
amendment to Rule 35. This amendment provides that the filing of
a petition for rehearing in banc stays the issuance of the mandate
until disposition of the petition unless otherwise ordered by the
court. Once again, this amendment advances the Committee’s
objective of tolling the time for filing a petition for writ of
certiorari only indirectly. Amendment of Sup. Ct. R. 13.4 is also
necessary. Because the filing of a petition for rehearing in banc
will stay the mandate, a court of appeals will need to take final
action on the petition but the procedure for doing so is left to
local practice. .
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Rule 47. Rules by of a Courts of Appeals

(a) ILocal Rules. -- Each court of appeals ky—action—eof
acting by a majority of £he—eireuit its judges in regular active

service may, after giving appropriate public notice and

opportunity to comment, frem—time—te—time make and amend rules
governing its practice.. _A local rule must be net—inconsistent
with, but not duplicative of, Acts of Conagress and £hese rules
adopted under 28 U.S.C. § 2072. Iocal:rules must conform to any

uniform numbering system prescribed by the Judicial Conference of
the United States. The clerk of each court of appeals must send
the Administrative Office of the United States Courts a copy of

each local rule and internal operating procedure when it is
promulgated or amended. 3¥n—ail-ecases—not—preovided—for—by rule;

(b) Procedure When There Is No Controlling Law. =— A court
of appeals may requlate practice in any manner consistent with

federal laws, rules, and local rules of the circuit. No sanction

or other disadvantage may be imposed for noncompliance with any

requirement not in federal statutes, rules, or the local circuit

rules unless the alleged violator has actual notice of the

requirements.
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" comnittde wote

Subdivision (a). The amendment requires that local rules be
consistent not only with the national rules but also with Acts of
Congress. The amendment also states that local rules should not
repeat national rules. Repetition of a national rule in the text
of a local rule makes the additional local requirement or
variation less apparent.

The amendment also requires that the numbering of local
rules conform with any uniform numbering system that may be
prescribed by the Judicial Conference. Lack of uniform numbering
might create unnecessary traps for counsel and litigants. A
uniform numbering system would make it easier for an increasingly
national bar and for litigants to locate a local rule that
applies to a particular procedural issue.

8ubdivision (b). The rule provides flexibility to the court
in regulating practice when there is no controlling law.
Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adopted under
28 U.S.C. § 2072, and with the circuit’s local rules.

This rule recognizes that courts rely on multiple directives
to control practice. Some courts regulate practice through the
published Federal Rules and the local rules of the court. 1In the
past, some courts have also used internal operating procedures,
standing orders, and other internal directives. Failure to
include directives in local rules can result in lack of notice.
Counsel or litigants may be unaware of various directives. In
addition, the sheer volume of directives may impose an
unreasonable barrier. For example, it may be difficult to obtain
copies of the directives. Finally counsel or litigants may be
unfairly sanctioned for failing to comply with a directive. For

_ these reasons, this Rule disapproves imposing any sanction or

other disadvantage on a person for noncompliance with such an
internal directive, unless the alleged violator has actual notice
of the requirement.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to practice
before a particular court unless the party or attorney has actual
notice of those requirements. ‘
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Rule 4%. Technical and Conforming Amendments

The Judicial Conference of the United States may amend these

rules to correct errors in .spelling, cross-references, or .

rules to qtaﬁntbrzfaﬁéndmehﬁs.

Committee Note

This rule is added to ‘enable the Judicial Conference to make
minor technical amendments to these rules without having to
burden the Supreme Court and Congress with reviewing such
changes. This delegation of authority will relate only to
uncontroversial, nonsubstantive matters.
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