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Re: Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met at the Brooklyn Law School on April 19-20, 2007.
Draft Minutes of the meeting are attached. Subcommittees held three “miniconferences.” The
Discovery Subcommittee met with a group of lawyers after the January Standing Committee meeting
to discuss reports from and discovery of testifying expert witnesses. In April, the day before the
Advisory Committee meeting, the Discovery Subcommittee met in New York with a group of New
Jersey lawyers to explore experience with a New Jersey rule addressing some of the expert-witness
disclosure and discovery issues. The Rule 56 Subcommittee met in New York in late January with
a large group of lawyers and judges to review possible approaches to revising Rule 56.

No rules were published for comment in August 2006, and no amendments are recommended
for adoption.

Part I of this report presents three sets of proposed amendments recommended for approval
for publication in August 2007. The first set is amendments that result from or relate to the Time-
Computation Project. Proposed Rule 6(a) implements for the Civil Rules the time-computation
methods template developed by the Time-Computation Subcommittee for parallel provisions in the
Civil, Appellate, Bankruptcy, and Criminal Rules. Revisions of other Civil Rules are also proposed,
most adjusting for elimination of the former rule that excluded intermediate Saturdays, Sundays, and
legal holidays in computing periods shorter than 11 days. A final amendment related to the Time-
Computation Project adds commonwealths, territories, and possessions to the Rule 81 definition of
“state.”

The second set proposes publication of amendments to regularize Rule 56 summary-
judgment procedures without revising summary-judgment standards. This set of proposals also has
a tie to time computation. Proposed Rule 56(a) makes needed changes in the timing rules and is
independently recommended for publication as part of the Time-Computation Project.
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The final item proposed for publication, anew Rule 62.1 on indicative rulings, was discussed
extensively at the January Standing Committee meeting. The current proposal includes revisions
that reflect that discussion and — more importantly — integrate the Civil Rule with the parallel
Appellate Rule 12.1 being recommended for publication by the Appellate Rules Committee.

This report does not set out again proposals approved for publication at the January 2006 and
January 2007 Standing Committee meetings. Publication of an amendment of Rule 8(c) to delete
“discharge in bankruptcy” from the list of affirmative defenses was approved in 2006. The 2007
meeting approved publication of three amendments. Rule 13(f) would be deleted, making Rule 15
the sole standard for amendments that add a counterclaim. Rule 15(a) would be amended to allow
one amendment of a pleading as a matter of course within 21 days after a responsive pleading is
served; the memorandum transmitting this amendment will invite comment on the desirability of
eliminating the present distinction that terminates the right to amend once as a matter of course upon
service of a responsive pleading. A new subdivision (c) would be added to Rule 48 to provide for
jury polling in terms drawn from Criminal Rule 31(d).

Part II is a brief description of ongoing Advisory Committee projects.
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I. Action Items: Recommendations for Publication
A. TIME-COMPUTATION PROPOSALS

These recommendations to approve publication of the Civil Rules components of the Time-
Computation Project contemplate publication coordinating with publication of parallel proposals for
the Appellate, Bankruptcy, and Criminal Rules. They begin with Civil Rule 6(a), the template rule
defining computation methods, and then turn to corresponding proposals to amend specific time
periods in particular rules.

(1) Computation Method
PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE’

Rule 6. Computing and Extending Time; Time for
Motion Papers
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*New material is underlined; matter to be omitted is lined through. Includes
amendments to rules that will take effect on December 1, 2007.



14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

FEDERAL RULES OF CIVIL PROCEDURE

(a) Computing Time. The following rules apply in

computing any time period specified in these rules, or in

any local rule, or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:
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(A) exclude the day of the event that triggers the

© period;

(B) count every day, including intermediate

Saturdays, Sundays, and legal holidays: and

(C) include the last day of the period. but if the

last day is a Saturday. Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday, or legal holiday.

Period Stated in Hours. When the period is stated

in hours:

(A) begin counting immediately on the

occurrence of the event that triggers the

period;

(B) count every hour, including hours during

intermediate Saturdays, Sundays, and legal

holidays: and

(C) if the period would end on a Saturday,

Sunday, orlegal holiday, the period continues
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to run until the same time on the next day that

is not a Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court

orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 6(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday; or

(B) during_the last hour for filing under Rule

6(a)(2), then the timé for filing is extended to

the same time on the first accessible day that

is not a Saturday, Sunday, or legal holiday.

"Last Day" Defined, Unless a different time is set

by a statute, local rule, or court order, the last day

ends:

(A) forelectronic filing, at midnight in the court's

time zone; and

(B) for filing by other means, when the clerk’s

office is scheduled to close.
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(B) “Next Day” Defined. The ‘“next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. ‘1egal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Tuther King Jr.’s
Birthday, Washington’s Birthday, Memorial

Day, Independence Day. Labor Day,

Columbus Day, Veterans’ Day, Thanksgiving

Day, or Christmas Day: and

any other day declared a holiday by the

President, Congress, or the state where the

district court is located. [The word ‘state.’ as

used in this Rule, includes the District of

Columbia and any commonwealth, territory,

or possession of the United States.]
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Discussion
The Advisory Committee concurs in the discussion of the template provisions provided by the

Time-Computation Subcommittee. The Advisory Committee had continuous opportunities to
participate in framing the template and was pleased both with the process and with the product.

(2) Specific Rule Time Provisions
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE’

Rule 6. Computing and Extending Time; Time for
Motion Papers

% % % k %

(b) Extending Time.
k %k k 3k %k

(2) Exceptions. A court must not extend the time to
act under Rules 50(b) and (d), 52(b), 59(b), (d), and
(e), and 60(b);exceptasthoserulesaltow.

(¢) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motion and notice of the
hearing must be served at least 5 14 days before the
time specified for the hearing, with the following
exceptions:

(A) when the motion may be heard ex parte;

(B) when these rules set a different time; or

“New material is underlined; matter to be omitted is lined through. Includes
amendments to rules that will take effect on December 1, 2007.
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(C) when a court order — which a party may, for
good cause, apply for ex parte — sets a
different time.

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion. Except as
Rule 59(c) provides otherwise, any opposing
affidavit must be served at least 7 days before the
hearing, unless the court permits service at another
time.

* % k k k

Committee Note

Subdivision (b). None of the rules listed in former Rule 6(b)
allow the court to extend the times to act set in tho_se rules. The

purported exception for extensions allowed by those rules is deleted

as meaningless. The times allowed for motions under Rules 50, 52,
and 59, however, are extended to 30 days.

Subdivision (¢). The time provided by former Rule 6(c) to
serve a motion and notice of hearing has been expanded from 5 days

to 14 days before the time specified for the hearing, without changing
the exceptions. The 14-day period sets a more realistic time for other
parties to respond and for the court to consider the motion. The time
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to serve an opposing affidavit is expanded from 1 day before the
hearing to 7 days before the hearing. Even if actual delivery is
accomplished 1 day before the hearing, a single day is not sufficient
time to consider and prepare a response.
Rule 12. Defenses and Objections: When and How
Presented; Motion for Judgment on the
Pleadings; Consolidating Motions; Waiving
Defenses; Pretrial Hearing
(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by
this rule or a federal statute, the time for serving a
responsive pleading is as follows:
(A) A defendant must serve an answer:
(i) within20 21 days after being served with
the summons and complaint; or
(i) if it has timely waived service under
Rule 4(d), within 60 days after the

request for a waiver was sent, or within

90 days after it was sent to the defendant



12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

FEDERAL RULES OF CIVIL PROCEDURE

outside any judicial district of the United
States.
(B) A party must serve an answer to a
counterclaim or crossclaim within 26 21 days
after being served with the pleading that states

the counterclaim or crossclaim.

(C) A party must serve areply to an answer within

20 21 days after being served with an order to
reply, unless the order specifies a different
time.

% % % % %

(4) Effect of a Motion. Unless the court sets a
different time, serving a motion under this rule
alters these periods as follows:

(A) ifthe court denies the motion or postpones its

disposition until trial, the responsive pleading

10
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must be served within 16 14 days after notice
of the court’s action; or

(B) ifthe court grants a motion for a more definite
statement, the responsive pleading must be
served within 10 14 days after the more

definite statement is served.

* %k ok ok ok

(e) Motion for a More Definite Statement. A party may
move for a more definite statement of a pleading to
which a responsive pleading is allowed but which is so
vague or ambiguous that the party cannot reasonably
prepare a response. The motion must be made before
filing a responsive pleading and must point out the
defects complained of and the details desired. If the
court orders a more definite statement and the order is

not obeyed within 10 14 days after notice of the order or

11
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within the time the court sets, the court may strike the
pleading or issue any other appropriate order.
(f) Motion to Strike. The court may strike from a pleading
an insufficient defense or any redundant, irﬁmaterial,
impertinent, or scandalous matter. The court may act:
(1) onits own; or
(2) onmotion made by a party either before responding
to the pleading or, if a response is not allowed,
within 26 21 days after being served with the
pleading.
* % % % %
Committee Note
The times set in the former rule at 10 or 20 days have
been revised to 14 or 21 days. See the Note to Rule 6.
Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.

12
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(1) Timing of the Summons and Complaint. A
defending party may, as third-party plaintiff, serve
a summons and complaint on a nonparty who is or
may be liable to it for all or part of the claim against
it. But the third-party plaintiff must, by motion,
obtain the court’s leave if it files the third-party
complaint more than 10 14 days after serving its
original answer.

* ok % % %
Committee Note

The time set in the former rule at 10 days has been
revised to 14 days. See the Note to Rule 6.

Rule 15. Amended and Supplemental Pleadings
(a) Amendments Before Trial.
(1) Amending as a Matter of Course. A party may

amend its pleading once as a matter of course:

13
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(A) before being served with a responsive
pleading; or
(B) within 26 21 days after serving the pleading
if a responsive pleading is not allowed and
the action is not yet on the trial calendar.
Other Amendments. In all other cases, a party
may amend its pleading only with the opposing
party’s written consent or the court’s leave. The
court should freely give leave when justice so
requires.
Time to Respond. Unless the court orders
otherwise, any required response to an amended
pleading must be made within the time remaining
to respond to the original pleading or within 10 14
days after service of the amended pleading,

whichever is later.

* %k 3k k% X%

14
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Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Rule 23. Class Actions
* %k k % %

(f) Appeals. A court of appeals may permit an appeal from
an order granting or denying cléss-action certification
under this rule if a petition for permission to appeal is
filed with the circuit clerk within 16 14 days after the
order is entered. An appeal does not stay proceedings in
the district éouﬂ unless the district judge or the court of

appeals so orders.

* % %k %

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

15
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Rule 27. Depositions to Perpetuate Testimony

(a) Before an Action Is Filed.

k 3k %k sk ok

(2) Notice and'Service. Atleast 20 21 days before the

hearing date, the petitioner must serve each
expected adverse party with a copy of the petition
and a notice stating the time and place of the
hearing. The notice may be served either inside or
outside the district or state in the manner provided
in Rule 4. If that service cannot be made with
reasonable diligence on an expected adverse party,
the court may order service by publication or
otherwise. The court must appoint an attorney to
represent persons not served in the manner
provided in Rule 4 and to cross-examine the

deponent if an unserved person is not otherwise

16
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represented. If any expected adverse party is a

minor or is incompetent, Rule 17(c) applies.

* % % k% %

Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 32. Using Depositions in Court Proceedings
(a) Using Depositions.
%k % % %
(5) Limitations on Use.

(A) Deposition Taken on Short Notice. A
deposition must not be used against a party
who, having received less than ++ 14 days’
notice of the deposition, promptly moved for

a protective order under Rule 26(c)(1)(B)

17
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requesting that it not be taken or be taken at
a different time or place — and this motion
was still pending when the deposition was

taken.

I EEEE:

(d) Waiver of Objections.

* k% k ok %k

(3) To the Taking of the Deposition.

* k% % % %

(C) Objection to a Written Question. An

objection to the form of a written question
under Rule 31 is waived if not served in
writing on the party submitting the question
within the time for serving responsive
questions or, if the question is a
recross-question, within 5 7 days after being

served with it.

18
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* % ok ok k

Committee Note

The times set in the former rule at less than 11 days and

within 5 days have been revised to 14 days and 7 days. See the Note
to Rule 6.

Rule 38. Right to a Jury Trial; Demand

* % % ok %

(b) Demand. On any issue triable of right by a jury, a party

(c)

may demand a jury trial by:

(1) serving the other parties with a written demand —
which may be included in a pleading — no later
than 10 14 days after the last pleading direéted to
the issue is served; and

(2) filing the demand in accordance with Rule 5(d).

Specifying Issues. In its demand, a party may specify

the issues that it wishes to \have tried by a jury;

otherwise, it is considered to have demanded a jury trial

19
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on all the issues so triable. If the party has demandéd a
jury trial on only some issues, any other party may —
within 10 14 days after being served with the demand or
within a shorter time ordered by the court — serve a
demand for a jury trial on any other or all factual issues

triable by jury.

% % ok ok k

Committee Note

The times set in the former rule at 10 days have been revised
to 14 days. See the Note to Rule 6.

Rule 50. Judgment as a Matter of Law in a Jury Trial;
Related Motion for a New Trial; Conditional
Ruling

* %k % % %
(b) Renewing the Motion After Trial; Alternative
Motion for a New Trial. If the court does not grant a

motion for judgment as a matter of law made under Rule

20
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50(a), the court is considered to have submitted the
action to the jury subject to the court’s later deciding the
legal questions raised by the motion. No later than 16
30 days after the entry of judgment — or if the motion
addresses a jury issue not decided by a verdict, no later
than 16 30 days after the jury was discharged — the
movant may file a renewed motion for judgment as a
matter of law and may include an alternative or joint
request for a new trial under Rule 59. In ruling on the
renewed motion, the court may:
* k ¥ k %

Time for a Losing Pai‘ty’s New-Trial Motion. Any
motion for a new trial under Rule 59 by a party against
whom judgment as a matter of law is rendered must be
filed no later than 16 30 days after the entry of the

judgment.

* % k k %

21
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Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their

respective postjudgment motions. Rule 6(b) prohibits any expansion

of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly

sensitive because Appellate Rule 4 integrates the time to appeal with

a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Rule 52. Findings and Conclusions by the Court;
Judgment on Partial Findings

* % ok % %

(b) Aﬁended or Additional Findings. On a party’s
motion filed no later than 10 30 days after the entry of
judgment, the court may amend its findings — or make
additional findings — and may amend the judgment
accordingly. The motion may accompany a motion for

a new trial under Rule 59.

22
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Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective postjudgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Rule 53. Masters

®

% % % % ok

Action on the Master’s Order, Report, or

Recommendations.

(2) Time to Object or Move to Adopt or Modify. A
party may file objections to — or a motion to adopt

or modify — the master’s order, report, or

recommendations no later than 26 21 days after a

23
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copy is served, unless the court sets a different
time.
* % k ok %
Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 54. Judgment; Costs
* % % ok %
(d) Costs; Attorney’s Fees.

(1) Costs Other Than Attorney’s Fees. Unless a
federal statute, these rules, or a court order
provides otherwise, costs — other than attorney’s
fees — should be allowed to the prevailing party.
But costs against the United States, its officers, and
its agencies may be imposed only to the extent

allowed by law. The clerk may tax costs on t

24
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day*s 14 days’ notice. On motion served within
the next 5 7 days, the court may review the clerk’s

action.

% % k ok %

Committee Note

Former Rule 54(d)(1) provided that the clerk may tax costs on
1 day's notice. That period was unrealistically short. The new 14-day
period provides a better opportunity to prepare and present a
response. The former 5-day period to serve a motion to review the
clerk's action is extended to 7 days to reflect the change in the Rule
6(a) method for computing periods of less than 11 days.

Rule 55. Default; Default Judgment

1 * %k k X% Xk

2 (b) Entering a Default Judgment.

3 * 3k % k %k

4 | 2) Bj the Court. In all other cases, the party must
.5 apply to the court for a default judgment. A
6 default judgment may be entered against a minor
7 or incompeteﬁt person only if represented by a

25
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general guardian, conservator, or other like
fiduciary who has appeared. If the party against
whom a default judgment is sought has appeared
personally or by a representative, that party or its
representative must be served with written notice
of the application at least 3 7 days before the
hearing. The court may conduct hearings or make
referrals — preserving any federal statutory right to
a jury trial — when, toi enter or effectuate
judgment, it needs to:
* %k ok ok 3k
Committee Note

The time set in the former rule at 3 days has been revised to
7 days. See the Note to Rule 6.

26
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Rule 59. New Trial; Altering or Amending a Judgment

(b)

(c)

(d)

% % %k k %

Time to File a Motion for a New Trial. A motion for

a new trial must be filed no later than 16 30 days after -

the entry of judgment.
Time to Serve Affidavits. When a motion for a new
trial is based on affidavits, they must be filed with the

motion. The opposing party has 16 14 days after being

served to file opposing affidavits;butthatperrodmaybe

causeorby-theparttes™—stiputatton. The court may

permit reply affidavits.

New Trial on the Court’s Initiative or for Reasons
Not in the Motion. No later than 16 30 days after the
entry of judgment, the court, on its own, may order a
new trial for any reason that would justify granting one

on a party’s motion. After giving the parties notice and

27
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an opportunity to be heard, the court may grant a timely

motion for a new trial for a reason not stated in the
motion. In either event, the court must specify the
reasons in its order.

(e) Motion to Alter or Amend a Judgment. A mqtion to
alter or amend a judgment must be filed no later than 10

30 days after the entry of the judgment.

% % k ko

Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective postjudgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that in many cases it is not
possible to prepare a satisfactory postjudgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 30 days.
Rule 6(b) continues to prohibit expansion of the 30-day period.

Former Rule 59(c) set a 10-day period after being served with
amotion for new trial to file opposing affidavits. It also provided that
the period could be extended for up 20 days for good cause or by

28
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stipulation. The apparent 20-day limit on extending the time to file
opposing affidavits seemed to conflict with the Rule 6(b) authority to
extend time without any specific limit. This tension between the two
rules may have been inadvertent. Itisresolved by deleting the former
Rule 59(c) limit. Rule 6(b) governs. The underlying 10-day period
was extended to 14 days to reflect the change in the Rule 6(a) method
for computing periods of less than 11 days.
Rule 62. Stay of Proceedings to Enforce a Judgment
(a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as
stated in this rule, no execution may issue on a
judgment, nor may proceedings be taken to enforce it,
until 10 14 days have passed after its entry. But unless
the court orders otherwise, the following are not stayed
after being entered, even if an appeal is taken:

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

29
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Rule 65. Injunctions and Restraining Orders

* %k ok ok %

(b) Temporary Restraining Order.
* % % % %

(2) Contents; Expiration. Every temporary
restraining order issued without notice must state
the date and hour it was issued; describe the injury
and state why it is irreparable; state why the order
was issued without notice; and be promptly filed in
the clerk’s office and entered in the record. The
order expires at the time after entry — not to
exceed 10 14 days — that the court sets, unless
befo_re that time the court, for good cause, extends
it for a like period or the adverse party consents to
a longer extension. The reasons for an extension

- must be entered in the record.

* % % ok K
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Committee Note
The time set in the former rule at 10 days has been revised
to 14 days. See the Note to Rule 6.
Rule 68. Offer of Judgment
(a) Making an Offer; Judgment on an Accepted Offer.
Morethan 16 At least 14 days before the date set for
trial begins, a party defending against a claim may serve
on an opposing party an offer to allow judgment on
specified terms, with the costs then accrued. If, within
10 14 days after being served, the opposing party serves
“written notice accepting the offer, either party may then
file the offer and notice of acceptancé, pylus proc;f of
service. The clerk must then enter judgment.
% % ok ok ok
Committee Note
Former Rule 68 allowed service of an offer of judgment more

than 10 days before the trial begins. It may be difficult to know in
advance when trial will begin. The time is now measured from the
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date set for trial. The former 10-day period was extended to 14 days
to reflect the general preference for setting short periods in multiples
of 7 days. See the Note to Rule 6. -

Rule 71.1. Condemning Real or Personal Property

* %k ok ok ok

(d) Process.
* % % % %
) .Contents of the Notice.

(A) Main Contents. Each notice must name the
court, tile title of the action, and the
defendant to whom it is‘ directed. It must
describe the property sufficiently to identify
it, but need not describe any property other
than that to be taken from the named
defendant. The notice must also state:

(i) that the action is to condemn property;

(ii) the interest to be taken;
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(iii) the authority for the taking;

(iv) the uses for which the property is to be
taken;

(v) that the defendant may serve an answer
on the plaintiff’s attorney within 26 21
days after being se&ed with the notice;

(vi) that the failure to so serve an answer
constitutes consent to the taking and to
the court’s authority to proceed with the
action and fix the compensation; and

(vii) that a defendant who does not serve an
answerb may file a notice of appearance.

* %k k %k k

(e) Appearance or Answer.

* %k k %k ok

(2) Answer. A defendant that has an objection or

defense to the taking must serve an answer within
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20 21 days after being served with the notice. The
answer must:
¥ % % x %
Committee Note

The times set in the former rule at 20 days have been revised
to 21 days. See the Note to Rule 6.

Rule 72. Magistrate Judges: Pretrial Order

(a) Nondispositive Matters. When a pretrial matter not
dispositive of a party’s claim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge
must promptly conduct the required proceedings and,
when appropriate, issue a written order stating the
decision. A party may serve and file objections to the
order within 10 14 days after being served with a copy.
A party may not assign as error a defect in the order not

timely objected to. The district judge in the case must
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consider timely objections and modify or set aside any
part of the order that is clearly erroneous or is contrary
to law.

Dispositive Motions and Prisoner Petitions.

(2) Objections. Within 16 14 days after being served

with a copy of the recommended disposition, a
party may serve and file specific written objections
to the proposed findings and recommendations. A
party may respond to another party’s objections
within 10 14 days after being served with a copy.
Unless the district judge orders otherwise, the
objecting party must promptly arrange for
transcribing the record, or whatever portions of it
the parties agree to or the magistrate judge

considers sufficient.

% % K k ok
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Committee Note
The times set in the former rule at 10 days have been revised

to 14 days. See the Note to Rule 6.

Rule 81. Applicability of the Rules in General; Removed
Actions

% % % ok ok

(¢) Removed Actions.
% sk %k 3k Xk

(2) Further Pleading. After removal, replea&ihg is
unnecessary uﬁless the court ordersit. A defendant
who did not answer before removal must answer or
present other defenses or objections under these

rules within the longest of these periods:
A) %6 21 days after receiving — through service
or otherwise — a copy of the initial pleading

stating the claim for relief;
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(B) 26 21 days after being served with the
summons for an initial pleading on file at the
time of service; or

(C) 57 days after the notice of removal is filed.

(3) Demand for a Jury Trial.
* %k ok k ok

(B) Under Rule 38. If all necessary pleadings
have been served at the time of removal, a
party entitled to a jury trial under Rule 38
must be given one if the party serves a
demand within 16 14 days after:

(i) it files a notice of removal; or
(ii) it is served with a notice of removal

filed by another party.

* % % % %
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Committee Note

The times set in the former rule at 5, 10, and 20 days have
beenrevised to 7, 14, and 21 days, respectively. See the Note to Rule
6.
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SUPPLEMENTAL RULES FOR
ADMIRALTY OR MARITIME CLAIMS
AND ASSET FORFEITURE ACTIONS

Rule B. In Personam Actions: Attachment and

N

10

11

12

13

Garnishment

* % % ok %

(3) Answer.

(a) By Garnishee. The garnishee shall serve an

answer, together with answers | to any
interrogatories served with the complaint, within
20 21 days after service of process upon the
garnishee. Interrogatories to the garnishee may be
-served with the complaint without leave of court.
If the garnishee refuses or neglects to answer on
oath as to the debts, credits, or effects of the
defendant in the garnishee’s hands, or any
interrogatories concerning such debts, credits, and

effects that may be propounded by the plaintiff, the
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court may award compulsory process against the
garnishee. If the garnishee admits any debts,
credits, or effects, they shall be held in the
garnishee’s hands or paid into the registry of the
court, and shall be held in either case subject to the
further order of the court.
% ok k ok k
Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule C. In Rem Actions: Special Provisions
* k% ok % %
“) Noti;e. No notice other than execution of process is
required when the property that is the subject of the
action has been released under Rule E(5). Ifthe property

is not released within 46 14 days after execution, the
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plaintiff must promptly — or within the time that the
court allows — give public notice of the action and arrest
in a newspaper designated by court order and having
general circulation in the district, but publication may be
terminated if the property is released before publication
is completed. The notice must specify the time under
Rule C(6) to file a statement of interest in or right against
the seized property and to answer. This rule does not
affect the notice requirements in an action to foreclose a
preferred ship mortgage under 46 U.S.C. §§ 31301 et
seq., as amended.
% % %k ok k-
(6) Responsive Pleading; Interrogatories.

(a) Maritime Arrests and Other Proceedings.”

A technical revision of Supplemental Rule C(6)(a) has been proposed for
adoption without publication. That revision has no effect on the proposal to
amend subparagraph (i)(A) to extend the time to file from 10 days to 14 days.
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®

(i)

(iii)

(iv)

a person who asserts a right of possession or

any ownership interest in the property that is

the subject of the action must ﬁie a verified

statement of right or interest:

(A) within 16 14 days after the execution of
process, or

(B) within the time that the court allows;

the statement of right or interest must describe

the interest in the property that supports the

person’s demand for its restitution or right to

defend the action;

an agent, bailee, or attorney must state the

authority to file a statement of right or interest

on behalf of aﬁother; and

a person who asserts a right of possession or

any ownership interest must serve an answer
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within 26 21 days after filing the statement of
interest or right.
* %k % % %
Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Rule G. Forfeiture Actions In Rem

* % % ok %

(4) Notice.
% % k ok ok
(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government
must send notice of the action and a copy of
the complaint to any person who reasonably
appears to be a potential claimant on the faéts

known to the government before the end of
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(ii)

the time for filing a claim under Rule
G(5)(a)(i)(B).

Content of .the Notice. The notice must state:
(A) the date when the notice is sent;

(B) a deadline for filing a claim, at least 35

days after the notice is sent;

(C) that an answer or a motion under Rule

12 must be filed no later than 26 21
days after filing the claim; and
(D) the name of the government attorney to

be served with the claim and answer.

% % ok % %

(5) Responsive Pleadings.

* ok ok % k

(b) Answer. A claimant must serve and file an answer

to the complaint or a motion under Rule 12 within

20 21 days after filing the claim. A claimant
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waives an objection to in rem jurisdiction or to
venue if the objection is not made by motion or

stated in the answer.

(6) Special Interrogatories.

(@)

(b)

(©)

Time and Scope. The government may serve
special interrogatories limited to the claimant’s
identity and relationship to the defendant property
without the court’s leave at any time after the claim
is filed and before discovery is closed. But if the
claimant serves a motion to dis‘miss the action, the
government must serve the interrogatories within
26 21 days after the motion is served.

Answers or Objections. Answers or objections to
these interrogatories must be served within 26 21
days after the interrogatories are served.
Government’s Response Deferred. The

government need not respond to a claimant’s
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motion to dismiss the action under Rule G(8)(b)
until 20 21 days after the claimant has answered
these interrogatories.
* % k % k
Committee Note

The times set in the former rule at 20 days have been revised
to 21 days. See the Note to Rule 6.
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Discussion

Revisions of the time periods in specific rules are proposed for publication in the Style Rule
form. The Style Rules have been transmitted to Congress. It seems better to anticipate the presumed
December 1 effective date than to invite confusion by publishing in the form of present rules that are
slated to be superseded before the close of the comment period. The same choice has been made for
the other proposals for publication this August, including those that have been approved at earlier
Standing Committee meetings.

The Committee Notes describe the changes proposed for each rule. Most of the changes
respond to elimination of the rule that excluded intermediate Saturdays, Sundays, and legal holidays
in computing periods shorter than 11 days. Some of the changes reflect determinations that the
period allowed by a present rule is simply too short.

A few of the changes were somewhat more complex. The 10-day limit for posttrial motions
under Rules 50, 52, and 59 was extended to 30 days in each Rule. The 10-day period has proved too
short in many cases. Because Rule 6(b) prohibits any extension of these particular time limits, courts
have responded by such strategies as deferring entry of judgment or setting briefing dates long after
the motion deadline. Rather than amend Rule 6(b) to permit extensions, the Committee concluded
that it would be better to set a more realistic initial period while carrying forward the bar against any
extension. Allowing an additional 20 days does not seem extravagant. If there is no appeal, 20 days
are not much in comparison to the time required to get through to the end of trial. If there is to be
an appeal, 30 days corresponds to the period for most civil appeals, and should work well in
conjunction with the rule that a timely motion under these Rules suspends appeal time.

Another revision of Rule 59 is also proposed. Style Rule 59(c) provides that the period to file
affidavits opposing a new-trial motion may be extended “for up to 20 days.” This provision has been
in Rule 59(c) since 1938. Up to 1948, Rule 6(b) prohibited extension of any Rule 59 time period,
“except as stated in subdivision (c) thereof.” In 1948 this reference to Rule 59(c) was deliberately
omitted from Rule 6(b); the Committee Note observed that Rule 6(b) no longer referred to Rule
59(c) “because, once the motion for new trial is made, the judgment no longer has finality, and the
extension of time for affidavits thus does not of itself disturb finality.” This Note explanation
suggests that the open-ended Rule 6(b) extension provision was intended to supersede the 20-day
limit in Rule 59(c). However that may be, it seems appropriate to reconcile the tension between the

- two rules by eliminating the 20-day limit from Rule 59(c). There is no reason to fear that over-long
extensions will be granted.

A minor revision is proposed for Rule 68. The present provision directs that an offer of
judgment be made more than 10 days before “trial begins.” It may be difficult to know when trial
will begin. The amendment would change this to 14 days before “the date set for trial.”

Finally, it should be noted that proposed Rule 56(a) includes time provisions for summary-
judgment practice quite different from the current provisions. Proposed Rule 56(a) has been
approved independently as part of the Time-Computation project and is recommended for
publication both in the Time-Computation Rules and in Rule 56.

(3) Statutory. Time Provisions
The Advisory Committee has not concluded its study of statutory time periods that may seem
uncomfortably short in light of the proposal to compute periods less than 11 days without excluding
intermediate Saturdays, Sundays, and legal holidays. It is likely that any final list will be quite brief.

One statutory period, however, is an important candidate for revision. 28 U.S.C. § 636(b)(1)
allows 10 days to serve and file written objections to a magistrate judge’s proposed findings and
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recommendations “as provided by rules of court.” Current Rule 72 provisions adopt the same 10-day
period. Under the present rule excluding intermediate Saturdays, Sundays, and legal holidays, the
period is always a minimum of 14 calendar days and runs longer if there is an intermediate legal
~ holiday. Both the statutory and Rule 72 time periods are calculated according to Rule 6(a). The
specific Rules package includes a recommendation that the period in Rule 72 be extended to 14 days
to accommodate the new calendar-day computation rule. This proposal will supersede the statutory
period less dramatically than the double-supersession effect of present Rules 6(a) and 72, and is
further bolstered by the § 636(b)(1) recognition that court rules may provide for serving and filing
objections. This does not eliminate the usefulness of seeking statutory amendment because of the
potential for confusion from the difference between the statute and the amended Rule.
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B. RULE 81: DEFINITION OF STATE

The Advisory Committee recommends publication for comment of this revision of Style Rule
81(d): ' '

Rule 81. Applicability of Rules in General; Removed

Actions

1 * ok % Kk

2 (d) Law Applicable.

3 (1) State law. When these rules refer to state law, the
4 term “law” includes the state’s statutes and the
5 state’s judicial decisions.

6 (2) Districtof €olumbia State Defined. The term “state”
7 includes, where appropriate, the District of
8 Columbia and any commonwealth, territory[, or
9 possession] of the United states. Whernrtheserutes
10 provide-forstatetaw-toapply, mrthe District Court
11 forthe Districtof Columbra:—
12 Ay thed tied-inthe-Bistri o
13 (3) District of Columbia. (B) In the United States
14 District Court for the District of Columbia, the term
15 ' “federal statute” includes any Act of Congress that
16 applies locally to the District.

COMMITTEE NOTE

Several Rules incorporate local state practice. Original Rule
81(e) provided that “the word ‘state’ * * * includes, if appropriate, the
District of Columbia.” The definition is expanded to include any



commonwealth, territory[, or possession] of the United States. As
before, these entities are included only “where appropriate.” They are
included for the reasons that counsel incorporation of state practice.
For example, state holidays are recognized in computing time under
Rule 6(a). Other, quite different, examples are Rules 64(a), invoking
state law for prejudgment remedies, and 69(a)(1), relying on state law
for the procedure on execution. Including commonwealths,
territories|, and possessions] in these and other rules avoids the gaps
that otherwise would result when the federal rule relies on local
practice rather than provide a uniform federal approach. Including
them also establishes uniformity between federal courts and local
courts in areas that may involve strong local interests, little need for
uniformity among federal courts, or difficulty in defining a uniform
federal practice that integrates effectively with local practice.

Adherence to a local practice may be refused as not
“appropriate” when the local practice would impair a significant
federal interest.

Discussion

Consideration of Rule 81(d)(2) began with the Time-Computation Project. Civil Rule 6(a) and
its counterparts extend a time period that ends on a state holiday. The reasons that make it useful
to integrate federal time-counting practices with state practices seem to apply as well in a
commonwealth or territorial court. If the more general proposal to publish Rule 81 for comment is
deferred, it is recommended that Civil Rule 6(a)(6)(B) be amended by adding a new final sentence:
“The word ‘state,” as used in this Rule, includes [the District of Columbia] and any commonwealth,
territory[, or possession] of the United States.” (“District of Columbia” is shown in brackets. It is
not necessary in Rule 6(a) because the District already is defined as a state by Rule 81(d)(2). More
than a few casual readers might be misdirected, however, if forced to remember Rule 81 when
reading Rule 6(a).)

The reasons for including commonwealths, territories, and perhaps possessions in the rules that
incorporate state practice are sketched in the Committee Note. The closest analogue in the Rules is
Criminal Rule 1(b)(9): "The following definitions apply to these rules * * * (9) ‘State’ includes the
District of Columbia, and any comrhonwealth, territory, or possession of the United States.” The
Criminal Rule does not include the qualifying “where appropriate” found in Style Rule 81(d)(2) and
carried forward by this proposal. Retaining “where appropriate” seems desirable in light of the
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inability to know or foresee all of the ways in which a territorial procedure, for example, might prove
unsuitable for adoption into federal-court practice.

Comment should be particularly invited from those familiar with procedures in the
commonwealths and territories. If there are a significant number of local practices unsuitable for
adoption into federal practice, it may not suffice to rely on “where appropriate” as an escape clause.

Comment should be separately invited on the question whether to include “possessions.” There
is at least some reason to believe that the United States does not now have any possessions. Even
if that is so, symmetry with the Criminal Rules might support retaining the reference on the chance
that a possession might be acquired in the future.

Finally, an apparent miscue in the Style Rule is corrected. Present Rule 81(e) provides that “the
term ‘statute of the United States’ * * * includes * * * any Act of Congress locally applicable to and
in force in the District of Columbia.” Style Rule 81(d)(2) limits this provision by the introductory
language: “When these rules provide for state law to apply, in the District Court for the District of
Columbia * * * (B) the term ‘federal statute’ includes any Act of Congress that applies locally to the
District.” That is at best narrower than present Rule 81(e), and at worst confusing.

Authority to adopt the proposed definition of “state” seems secure. The Rules Enabling Act,
28 U.S.C. § 2072(a), establishes Supreme Court authority to adopt procedure rules for “the United
States district courts.” 28 U.S.C. § 451 defines “district court of the United States” for all of Title
28 — it “mean[s] the courts constituted by chapter 5 of this title.” Chapter 5 in turn includes §§
132(a) and 133. Section 132(a) provides for a district court in each judicial district, “known as the
United States District Court” for the district. Section 133 enumerates the districts; the list includes
Puerto Rico but not Guam, the Northern Mariana Islands, or the Virgin Islands. Up to this point,
authority to make rules for federal courts in those places seems uncertain. But the Enabling Act rules
are incorporated by the territorial organic acts for each place — as an Enabling Act Rule is
“promulgated and made effective,” it is incorporated in territorial court practice. 48 U.S.C. §§ 1424-
4 (Guam); 1416(b) (Virgin Islands); 1821(c) (Northern Mariana Islands).
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C. RULE 56: SUMMARY JUDGMENT

The Advisory Committee on Civil Rules recommends publication for comment of a revised
- Civil Rule 56 to clarify and make more consistent the procedures for litigating summary-judgment
motions, without changing the substantive standards that apply. The proposed changes respond to
the wide gap between present Rule 56 and the ways in which summary-judgment motions are
actually brought and litigated; to the increasing number and variety of detailed local rules, standing
orders, and individual judge rules that address summary-judgment procedures; and to the problems
in the present Rule made apparent through the close study required by the Style Project. The
proposed changes to Rule 56 are intended to facilitate the determination of whether summary
judgment is appropriate, in a way that neither favors nor disfavors the grant or denial of the motion,
while allowing the case law on the standards for obtaining or defeating summary judgment to
continue to develop.
I Introduction

In 1992, after the 1986 “trilogy” of Supreme Court decisions on summary judgment, the
Standing Committee recommended adoption of a thoroughly revised Rule 56. The Judicial
Conference rejected the recommendation. That effort differed from the present proposal in many
ways. The most important difference is that the present proposal does not attempt to incorporate into
the rule the substantive teaching of the Supreme Court cases establishing the summary-judgment
standard. At the same time, the work done in developing the 1992 proposal provided valuable
insight into ways the procedures for presenting a summary-judgment motion to the other parties and
to the court might be improved.

Present Rule 56 has not been amended in any significant way since 1963 despite significant

changes in both summary-judgment practice and the importance of summary-judgment motions since
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then. For years, the Committee has been told that Rule 56 is far removed from current practice. For
example, present Rule 56 does not mention partial summary judgment. Rule 56(d) focuses on court
orders specifying facts that are not in controversy, which are “deemed established” in subsequent
proceedings, while actual practice focuses much more on obtaining summary judgment as to claims,
defenses, or issues, often dispositive of the entire case. Rule 56(c) provides that the rhotion shall be
served at least ten days prior to “the hearing” — which few judges hold and most do not hold
regularly — and that affidavits can be served the day before a hearing — an obvious timing problem

addressed in parallel both in the Rule 56 proposal and independently in the timing project. The many

gaps between Rule 56 and summary-judgment practice have made the Rule text increasingly

irrelevant. A clear indication of the extent to which the national Rule is viewed as deficient is the
number of local rules addressing summary-judgment procedures. All but thirty districts have local
rules addressing summary-judgment procedures, and those local rules vary significantly from district
to district. The practice rules of individual judges provide additional variation within a single
district, even in those without a local rule on summary judgment.

The Civil Rules Committee formed a subcommittee to undertake a thorough study of Rule
56 practice and possible amendments. Judge Michael Baylson served as chair. The Subcommittee
studied many local rules, as well as some standing orders and individual judges’ practice orders
establishing specific procedures for summary-j udgrhent motions, identified the common features and
variations in the rules and orders, and synthesized and harmonized what appeared to be the best “best
practices” identified from that study. The Subcommittee reviewed the 1992 proposal to revise Rule
56, adapting some ideas from it but, és noted, taking a very different approach shaped by the
experience of the last 15 years. The Subcommittee developed several successive drafts and led a

lengthy discussion of Rule 56 at the September 2006 Advisory Committee meeting. A draft based
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on the Advisory Committee’s deliberations was presented on January 29, 2007, at a
“miniconference” of a small group of litigators, judges, and professors, all of whom had extensive
summary-judgment expertise. The draft considered at the conference was revised in light of the
lessons learned. This draft in turn has been revised extensively in response to decisions made by the
Advisory Committee at its April 2007 meeting. The revisions have been reviewed and approved by
the Advisory Committee for presentation fo the Standing Committee with a recommendation for
publication for comment.

The proposed amendments are limited to clarifying and improving summary-judgment
procedures and making them more consistent, without changing the standard for granting or denying
summary judgment. There is no purpose to make it easier or more difficult to grant sﬁmmary
judgment, no purpose to favor plaintiffs or defendants. The changes address only the procedure for
presenting and considering summary-judgment motions.

II. Summary of Revisions

The proposed amended version of Rule 56 consists of the following subdivisions: (a)
timing; (b) affidavits; (c) a procedure for the movant to state what facts are asserted to be undisputed
and entitle the movant to judgment as a matter of law, for the nonmovant to respond addressing those
facts, for the movant to reply to address additional facts stated in the response, and for the parties
to present citations to record support and to present their legal arguments; (d) the court’s action when
there is no response or no proper response; (€) court’s action on grounds not raised by a motion; (f)
the procedure for seeking additional time to respond to a summary-judgment motion; (g) the court’s
action in granting summary judgment; (h) partial summary judgment; and (i) affidavits that are
presented in bad faith. The primary changes from the present Rule are in subdivisions (a), (c), (d),

and (h).
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Subdivisions (a) and (c) are “default” provisions, designed to be overridden by a court order
entered in a particular case and tailored to that case. These portions of theA rule are consistent with
the practice most judges follow of entering case-specific orders that set deadlines and other limits
on summary-judgment motions and responses. Subdivision (c) implements as a default provision
a procedure for stating undisputed facts that are asserted as the basis for a summary judgment
motion, and for challenging that statement in the response to that motion. Subdivision (c) is based
on the procedures used in the local rules of approximately fifty districts. Subdivision (d) descﬁbes
the court’s authority to act when a party fails to respond or to file a response that complies with the
rule. Subdivision (g) states but does not change the standard for granting summary judgment and
makes clear that a court should state its reasons for doing so. Subdivision (h) addresses partial
summary judgment by name for the first time in the Rule. These changes are summarized in detail
in the “discussion” section following the proposed amended Rule 56 text, both “clean” and
“blacklined” to show changes from the Style Rule 56, and the proposed Committee Note.

III.  Conclusion

Rule 56 presents difficult drafting challenges. There is a reason it has not been revised in
over forty years. But during that period, the law has developed in ways that have made summary-
judgment motions and summary judgments — whole or partial — much more frequent. A study by
the Federal Judicial Center shows that summary-judgment motions are now filed in a high proportion
of civil cases that survive default, disposition on the pleadings, and early settlement. The ways in
which those motions are brought and litigated no longer resemble the procedures described in Rule
56. The proliferation of local rules and other orders evidences the deficiencies in the national rule,
yet those local rules and orders are often inconsistent with each other and with the national rule.

Both bench and bar deserve better and more consistent procedures in this critical area of litigation.
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The drafting difficulties and challenges that Rule 56 presents should not defeat or further

delay efforts to improve it. The Advisory Committee has worked diligently. That work has made

it clear that public comment is essential to understand whether the procedures that have worked well

in the “laboratories” provided by districts with local rules can work fairly and effectively as the

national rule. Standing Committee consideration, followed by publication for comment, is the next

step in ensuring that Rule 56, amended to be relevant to current summary-judgment motion practice,

is as good as possible.

Attached are the following:

1.

2.

5.

6.

Clean copy of proposed Rule 56.

Blacklined copy showing the changes the proposal would make from Style Rule 56
Proposed Committee Note.

Discussion of proposed Rule changes.

Summary of our miniconference on January 29, 2007.

Memoranda from Jeffrey Barr and James Ishida of the Administrative Office Rules

Support Office summarizing a survey of district court local summary-judgment rules and standing

orders and summarizing local rules provisions for statements of uncontested facts.

7.

Research by the Federal Judicial Center on motions related to affidavits taken in bad

faith and on the frequency of motions and whole or partial grants.

8.

Memorandum on “Rule 56 Revision: The Effort That Failed in 1992.”
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Proposed Rule 56

A.

10

The “Clean” Proposed Rule 56 Amendment

PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CIVIL PROCEDURE’
Rule 56. Summary Judgment
(a) Time for a Motion, Response, and Reply. These
times apply unless a different time is set by local rule or
the court orders otherwise:

(1) aparty may move for summaryjudgment on all or
part of a claim or defense — or on an issue — at
any time until 30 days after the close of all
discovery;

(2) a party opposing the motion must file a response
within 21 days after the motion is served or a

responsive pleading is due, whichever is later; and

"New material is underlined; matter to be omitted is lined through.
Includes style amendments to rule that will take effect on December 1,

2007.
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(3) the movant may file a reply within 14 days after

the response is served.

(b) Affidavits. A party may support or oppose the motion

(©

with an affidavit that is made on personal knowledge,
sets out facts that would be admissible in evidence, and
shows that the affiant is competent to testify on the
matters stated.
Procedures.
(1) In General. The procedures in this subdivision (c)
apply unless the court orders otherwise.
(2) Motion. The motion must:
(A) describe each claim, defense, or issue as to
which summary judgment is sought; and
(B) statein separatély numbered paragraphsrohly
those material facts that the movant asserts

are not genuinely in dispute and entitle the

movant to judgment as a matter of law.
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(C)

@

6
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Response. A response:

(A) must, by correspondingly numbered
paragraphs, accept, qualify, or deny — either
generally or for purposes of the motion only
— each fact in the Rule 56(c)(2)(B)
statement;

(B) may state that those facts do not support
judgment as a matter of law; and

(C) may state additional facts that preclude
summary judgment.

Reply. The movant may reply to any additional

fact stated in the response in the form required for

a response.

Citing Support for Positions. A statement,

qualification, or denial of fact in a motion,

response, or reply must be supported by:
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©

Q)

(A) citations to particular parts of depositions,
documents, electronically stored information,
affidavits, stipulations (including those made

for purposes of the motion only), admissions,

interrogatory answers, or other materials; or

(B) ashowing that:
(i) thematerials cited to support the fact do
“not establish the absence of a genuine
dispute; or
(i) no material can be cited to support the
fact.
Filing Cited Materials. A party must attach to a

motion, response, or reply the cited parts of any

factual materials that have not already been filed.

Brief. A party must make its arguments of law and

fact in a separate brief filed with the motion,

response, or reply or at a time the court orders.
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(d) Failure to Respond or Properly Respond. If a party

(e

does not respond to the motion or if a response fails to

comply with Rule 56(c), the court may:

(1) afford an opportunity to respond as required by
Rule 56(c);

(2) grant summary judgment if the motion and
supporting materials show that the movant is
entitled to it; or

(3) issue any other appropriate order.

Court Action. The court may:

(1) grant or deny summary judgment in whole or in
part; or

(2) after giving notice and a reasonable time to
respond:

(A) grant sﬁmmary judgment for a nonmovant;
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(B) grant or deny a motion for summary
judgment in whole or in part on grounds not
raised by the motion or response; or

(C) consider summary judgment on its own after
identifying for the parties material facts that
may not be genuinely in dispute.

When Facts are Unavailable. If a nonmovant shows

by affidavit that, for specified reasons, it cannot present

facts essential to justify its opposition, the court may:

(1) defer consideration of the motion or deny it;

(2) allow time to obtain affidavits or to take discovery;
or

(3) issue any other appropriate order.

Granting Summary Judgment. Summary judgment

should be granted if evidence that would be admissible

at trial shows that there is no genuine dispute as to any

material fact and that a party is entitled to judgment as
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a matter of law. An order or memorandum granting

summary judgment should state the reasons.

Granting Partial Summary Judgment. If summary

judgment is not granted on the whole action, the court

may:

(1) grant partial summary judgment on a claim,
defense, or issue;

(2) enter an order or memorandum stating any material
fact— including an item of damages or other relief
— that is not genuinely in dispute and treating the
fact as established in the action; or

(3) identify material facts that are genuinely in dispute.

Affidavit Submitted in Bad Faith. If satisfied that an

affidavit under this rule is submitted in bad faith or

solely for delay, the court may order the submitting party

to pay the other party the reasonable expenses, including
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109 attorney’s fees, it incurred as a result. An offending

110 party or attorney may also be held in contempt.

10

11

B. The “Blacklined” Proposed Rule 56 Amendment
Showing Changes from the Style Rule

Rule 56. Summary Judgment

(a) Bya€laimingParty Time for a Motion, Response,
and Reply. Apartyclammgreliefmay move;-withor
» g affidavits o
1 Ethe-claim—T1 . befiled

24 ) oh
yadgment:

These times apply unless a different time is set by local

rule or the court orders otherwise:
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(1) aparty may move for summary judgment on all or

part of a claim or defense — or on an issue — at

any time until 30 days after the close of all

discovery;

(2) a party opposing the motion must file a response

within 21 days after the motion is served or a

responsive pleading is due, whichever is later; and

(3) the movant may file a reply within 14 days after

the response is served.

ing-affidavits & d 1
partoftheclam:

(b) Affidavits. A party may support or oppose the motion

with an affidavit that is made on personal knowledge,

sets out facts that would be admissible in evidence, and
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shows that the affiant is competent to testify on the

matters stated.

- entittod-to-ud -

Procedures.

50

2

In General. The procedures in this subdivision(c) - -

apply unless the court orders otherwise.

Motion. The motion must::

(A) describe each claim, defense, or issue as to

which summary judgment is sought; and
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(B) state in separately numbered paragraphs only

those material facts that the movant asserts

are not genuinely in dispute and entitle the

movant to judgment as a matter of law.

(3) Response. A response:

(A) must, by correspondingly numbered

paragraphs, accept. qualify. or deny — either

generally or for purposes of the motion only

— each fact in the Rule 56(c)(2)(B)

statement:

(B) may state that those facts do not support

judgment as a matter of law; and

(C) may state additional facts that preclude

summary judgment.

(4) Reply. The movant may reply to any additional

fact stated in the response in the form required for

a response.
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(8) Citing Support for Positions. A statement,

qualification, or denial of fact in a motion,

response, or reply must be supported by:

(A) citations to particular parts of depositions,

documents, electronically stored information,

affidavits, stipulations (including those made

for purposes of the motion only), admissions,

interrogatory answers, or other materials; or

(B) ashowing that:

(i) thematerials cited to support the fact do

not establish the absence of a genuine

dispute; or -

(i) no material can be cited to support the

fact.

- (6) Filing Cited Materials. A party must attach to a

motion, response, or reply the cited parts of any

factual materials that have not already been filed.
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(7) Brief. A party must make its arguments of law and

fact in a separate brief filed with the motion,

response, or reply or at a time the court orders.

Failure to Respond or Properly Respond. If a party

does not respond to the motion or if a response fails to

comply with Rule 56(c), the court may:

(1) afford an opportunity to respond as required by

Rule 56(c);

(2) grant summary judgment if the motion and

supporting materials show that the movant is

entitled to it: or

(3) issue any other appropriate order.

Court Action. The court may:

(1) grant or deny summary judgment in whole or in

art; or

(2) after giving notice and a reasonable time to

respond:
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(A) grant summary judgment for a nonmovant;

(B) grant or deny a motion for summary

judgment in whole or in part on grounds not

raised by the motion or response; or

(C) consider summary judgment on its own after

identifying for the parties material facts that

may not be genuinely in dispute.

(f) When OpposingAffidavits Facts are Unavailable. If
a party—opposing—themotton nonmovant shows by

affidavit that, for specified reasons, it cannot present
facts essential to justify its opposition, the court may:

(1) defer consideration of the motion or deny it the

motton;

(2) ordera—contmuance allow time to obtain enable

affidavits to-be-obtatned;deposttions-to-be-taken;
or other to take discovery to-beundertaken; or

(3) issue any other just appropriate order.
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(2) Granting Summary Judgment. Summary judgment

should be granted if evidence that would be admissible

at trial shows that there is no genuine dispute as to any

material fact and that a party is entitled to judgment as

a matter of law. An order or memorandum granting

summary judgment should state the reasons.

(hd) Granting Partial Summary Judgment €aseNotFully
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o l 1 bfished—int]

actromn:

e ) .. , 1 f
damages:

If summary judgment is not granted on the whole action,

the court may:

(1) grant partial summary judgment on a claim,

defense, or issue;

(2) enteranorder or memorandum stating any material

fact—including an item of damages or other relief

— that is not genuinely in dispute and treating the

fact as established in the action; or

(3) identify material facts that are genuinely in dispute.

72



145

146

147

148

149

150

151

152

153

154

155

156

157

158

159

160

161

FEDERAL RULES OF CIVIL PROCEDURE

73



162

163
164
165
166
167
168
169
170

171

FEDERAL RULES OF CIVIL PROCEDURE

(ig) Affidavit Submitted in Bad Faith. If satisfied that an
affidavit under this rule is submitted in bad faith or
solely for delay, the court must may order the submitting
party to pay the other party the reasonable expenses,

- including attorney’s fees, it incurred as a result. An

offending party or attorney may also be held in -

contempt.
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3.  Proposed Committee Note

COMMITTEE NOTE

Rule 56 is revised to improve the procedures for presenting
and deciding summary-judgment motions and to make the procedures
more consistent with those already used in many courts. The standard
for granting summary judgment remains unchanged. The language
of subdivision (g) continues to require that there be no genuine
dispute as to any material fact and that a party be entitled to judgment
as a matter of law. The amendments will not affect continuing case
law development construing and applying these phrases. The source
of contemporary summary-judgment standards continues to be three
decisions from 1986: Celotex Corp. v. Catrett, 477 U.S. 317,
Anderson v. Liberty Lobby, Inc., 477 U.S. 242; and Matsushita
Electrical Indus. Co. v. Zenith Radio Corp., 475 U.S. 574.

The practice and procedures implementing Rule 56 have
grown away from the rule text. Many districts have adopted local
rules governing summary-judgment motion practice. These local
rules have generated many of the ideas incorporated in these
amendments. Not surprisingly, some local rules provisions are
inconsistent with parallel provisions in the local rules of other courts
and some are inconsistent — or at least fit poorly — with some of
these amendments. Local rules committees should review their local
rules to ensure they continue to meet the Rule 83 standard that they
be consistent with and not duplicate Rule 56.

Subdivision (a). The timing provisions in former
subdivisions (a) and (c) are consolidated and substantially revised in
new subdivision (a). The new rule allows a party to move for
summary judgment at any time, even as early as the commencement
ofthe action. If the motion seems premature both subdivision (a) and
Rule 6(b) allow the court to extend the time to respond. The rule
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does set a presumptive deadline at 30 days after the close of all
discovery.

The presumptive timing rules are default provisions that may
be altered by an order in the case or by local rule. In most cases the
court will enter a scheduling order tailored to the specific case,
superseding the presumptive rule provisions and setting different
deadlines or specific dates for summary-judgment motions. The
parties may agree on a tailored scheduling order, including deadlines
for filing and responding to summary-judgment motions.. A
scheduling order may be tailored to a particular case by, for example,
calling for discovery to occur in stages, such as resolving threshold

issues on jurisdiction or aspects of liability first. Or the order may .

call for expert-witness discovery to occur after all other discovery has
been completed. Deadlines for summary-judgment motions may be
set to correspond with completion of the discovery stages.

Local rules may prove useful when local docket conditions or

practices are incompatible with the general Rule 56 timing

provisions. SR

If amotion for summary judgment is filed before a responsive
pleading is due from a party affected by the motion, the time for
responding to the motion is 21 days after the responsive pleading is
due. : .

Subdivision (b). Subdivision (b) carries forward some of the
provisions of former subdivision (e)(1). Other provisions are
relocated or omitted. The requirement that a sworn or certified copy
of a paper referred to in an affidavit be attached to the affidavit is
omitted as unnecessary given the requirement that an affidavit set out
facts that would be admissible in evidence and the subdivision (¢)(6)
direction to file factual materials.
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A formal affidavit is no longer required. 28 U.S.C. § 1746
allows a written unsworn declaration, certificate, verification, or
statement subscribed as true under penalty of perjury to substitute for
an affidavit. o :

Subdivision (c). Subdivision (c) is new. It establishes a

common procedure for summary-judgment motions synthesized from
similar elements found in many local rules.

The subdivision (c) procedure is designed to fit the practical
needs of most cases. The court retains authority to direct a different
procedure by order in a case that will benefit from different
procedures. The parties may be able to agree on a procedure for
presenting and responding to a summary-judgment motion tailored to
the needs of the case. The court may play a role in shaping the order
under Rule 16.

The motion must describe the claims, defenses, or issues as to
which summary judgment is sought. This requirement is expressed
in terms that anticipate the “partial summary judgment” provisions in
subdivision (h). A motion may address discrete parts of an action
without seeking disposition of the entire action. :

The movant must state only material facts that are not
genuinely in dispute and are the basis of the claim that the movant is
entitled to judgment as a matter of law. Many local rules require, in
varying terms, that a motion include a statement of undisputed facts.
In some cases the statements and responses -have expanded to
identification of hundreds of facts supported by unwieldy volumes of
materials. This practice is self-defeating. To be effective, the
statement of undisputed facts in the motion should be limited to the
small number of facts identified as dispositive because they are both
undisputed and entitle the movant to judgment as a matter of law.
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The response must indicate what material facts are genuinely
in dispute. A response that a material fact is accepted—is not in
dispute—may be made for purposes of the motion only. The
response should fairly meet the substance of the asserted fact. A
response that qualifies an asserted fact should specify any part of the
fact that is not genuinely in dispute, in a way similar to the response
to a Rule 36(b)(2)(4) request for an admission or a Rule 8(b)(4)
answer to a claim.

Subdivision (c)(4) recognizes that the movant may reply to the
response. The time to reply is governed by subdivision (a)(3). The
procedures that apply to a response also apply to areply. A reply may
address only additional facts stated in the response; it is not the
occasion for asserting facts not addressed by the motion or response.

Subdivision (c)(5)(A) requires that a statement, qualification,
or denial of fact be supported by citations to particular parts of
discovery responses, documents, electronically stored information,
affidavits, or other materials. Specific citations are important to
enable the parties and the court to address the facts efficiently and
effectively. Specific citations often will be provided even by a party
who does not have the trial burdens on an issue, including citations
to discovery responses, stipulations, or other concessions by the party
who does have the trial burdens. But subdivision (c)(5)(B)
recognizes that a party need not always point to specific record
materials. One party may respond or reply to another party’s
statement, qualification, or denial by showing that the materials cited
to support the fact do not establish the absence of a genuine dispute
without citing any other materials. And a party who does not have
the trial burdens may rely on a showing that a party who does have
the trial burdens does not have sufficient evidence to carry them.
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A response must respond to the facts asserted in the motion by

correspondingly numbered paragraphs and may recite any additional -

facts defeating summary judgment. The citation of supporting
materials must follow the same procedures that apply to the motion.
But as subdivision (c)(5)(B)(i) recognizes, a nonmovant who does not
have the trial burden on an issue is not required to point to evidence
that supports its position. It suffices instead to respond that the

materials cited by the movant do not show that the fact is established -

beyond genuine dispute. No matter who has the trial burden, the
nonmovant also may state that even if the movant has established the
asserted facts they do not support judgment as a matter of law.

Subdivision (c)(6) requires filing with a motion, response, or
reply any cited factual materials that have not already been filed when
the motion, response, or reply is filed. The filing requirement
includes materials referred to in an affidavit. Legal sources cited to
support a party’s position need not be filed. A local rule or order in
the case may direct that materials already on file be gathered in an
appendix, or a party may voluntarily submit an appendix. Direction
to a specific location in an appendix satisfies the citation requirement.

Subdivision (c)(7) directs that arguments as to the law or the
facts must be made in a separate brief.

Subdivision (d). Subdivision (d) resolves a question that has
been answered differently by different local rules. The court may not
grant a motion for summary judgment simply because a nonmovant
has failed to respond at all or has responded in a manner that does not
comply with subdivision (c). Instead the court must examine the
motion and supporting materials to ensure that the movant has carried
the summary-judgment burden. Before undertaking this task,
however, the court may afford an opportunity to respond as the Rule
requires or make another appropriate order. One approach would be
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an order in the case stating that the court will treat as admitted for
purposes of the motion any fact that is not addressed by a proper
response. ~
Subdivision (e). Subdivision (e) brings into Rule 56 text a
number of related procedures that have grown up in practice. After
giving notice and a reasonable time for responses the court may grant
summary judgment for a nonmovant, grant or deny a motion on
grounds not raised by the motion or response, or consider summary
judgment on its own. '

Subdivision (f). Subdivision (f) carries forward without
substantial change the provisions of former subdivision (f).

A party who seeks relief under subdivision (f) ordinarily
should seek an order deferring the time to respond to the summary-
judgment motion.

The Rule 56(f)(1) provision to defer ruling is new. It may be
better to deny a motion that is clearly premature, without prejudice to
filing a new motion after further discovery. Further discovery may so
change the record that both the statement of material facts required by
subdivision (c)(2) and the record citations required by subdivision
(c)(5) will have to be substantially changed. But it may be feasible to
defer consideration of the motion if there is a prospect that it can be
addressed without substantial change after further discovery.

- Subdivision (g). Subdivision (g) carries forward the
summary-judgment standard expressed in former subdivision (c),
changing only one word — genuine “issue” becomes genuine
“dispute.” Words are added to express the requirement that although
the summary-judgment materials need not themselves be in a form
admissible at trial, summary judgment should be granted only on the
basis of evidence that would be admissible at trial. There is no
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change in the rule that a court has discretion to .deny summary
judgment if information not admissible at trial shows a prospect that
a nonmovant may be able to find sufficient admissible evidence in
time for trial.

The reference to a genuine “issue” is changed to “dispute” to
avoid any risk that other uses of “issue” to refer to a component of the
case might cause confusion. This substitution does not affect the
summary-judgment standard. The reference to “any material fact” is
carried forward unchanged, recognizing that the materiality of a fact
may be conditional upon other facts. If the defendant was not driving
the automobile involved in the accident and there is no basis for
vicarious liability, the character of the driver’s conduct is not material

as to this defendant, even though it would be material to a claim -

against the driver. -

Subdivision (g) also adds a new direction that an order
granting a final summary judgment should state the reasons for the
judgment. This statement is not a matter of finding facts in the sense
of Rule 52. Appellate review will continue to be as a matter of law.
But the statement should address the dispositive facts and underlying
law in a way that may inform the decision whether to appeal and the
argument and decision of the appeal. :

- Subdivision (g) is satisfied by identifying the general reasons
that support the judgment. At the same time the court may, if it
wishes, address other issues as well. It might be useful for purposes
of appellate review, for example, to state that not only is there no
genuine dispute whether the defendant was driving the automobile
but in addition the defendant has established beyond genuine dispute
that the driver was not negligent — or to state that there is a genuine
dispute as to the driver’s negligence.
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Subdivision (h). “Partial summary judgment” is a term often
used despite its absence from the text of former Rule 56. It is a
convenient description of well-established practices. A summary-
judgment motion may be limited to part of an action, including parts
of what would be regarded for other purposes as a single claim,
defense, or even “issue.” And a motion that seeks to dispose of an

entire action may fail to accomplish that purpose but succeed in -

showing that one or more material facts is not genuinely in dispute.
Former subdivision (d) supported the practice of establishing such
facts for the action.

This practice is carried forward in a form that better conforms
to common practice. The frequent use of summary judgment. to
dispose of some claims, defenses, or issues is recognized. The
court’s discretion to determine whether partial summary judgment is
useful is more clearly identified.

If it is readily apparent that summary judgment cannot be
granted for the entire case, the court may properly decide that the cost
of determining whether some disputes may be eliminated by summary
disposition is greater than the cost of resolving those disputes by

other means, including trial. Even if the court believes that a fact is

not genuinely in dispute it may refrain from entering partial summary
judgment on that fact. The court has discretion to conclude that it is
better to leave open for trial facts and issues that may be better
illuminated — perhaps at little cost — by the trial of related facts that
must be tried in any event. Exercise of this discretion may be
affected by the nature of the matters that are involved. The polices
that underlie official-immunity doctrines, for example, may make it
important to grant partial summary judgment for a defendant as to
claims for individual liability even though closely related matters
must be tried on essentially the same claims made against the same
defendant in an official capacity.

82



Subdivision (h) also expressly recognizes that when the court
denies summary judgment on the whole action it may identify facts
that are genuinely in dispute. The specification may help to focus the
parties in ways similar to the guidance that can be achieved through- -
Rule 16 procedures. In some cases the guidance may be important
because the denial is appealable. Official-immunity cases provide the
most common example. The appeal does not extend to reviewing the
determination that there are one or more genuine disputes of material
fact. Instead the court of appeals addresses the questions of law
presented when all of the facts left open for trial are resolved in favor
of the plaintiff. A statement by the district court of the facts open for
trial can advance the argument and decision of the appeal.

The court may embody its identification of disputed facts in
an order, memorandum, or on the record.

Subdivision (i). Subdivision (i) carries forward former
subdivision (g) with one change. Sanctions are made discretionary,
not mandatory, reflecting the experience that courts seldom invoke
the independent Rule 56 authority to impose sanctions. See Cecil &
Cort, Federal Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007).

4. Discussion of Proposed Rule Changes
Subdivision (a).

Subdivision (a) allows a summary-judgmént ﬁlotion at any time up to 30 days after the close
of all discovery and sets the times for the nonmovapt’s response and any reply. These time periods
can be changed by a local rule or by judge’s order in a particular case. It is expected that most cases
will be governed by case-specific scheduling orders and that the default deadline set in Rule 56 will

govern only a small number of cases.
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The timing provision is the only provision that, under the proposed amended Rule 56, can
be changed by local rule. This approach recognizes that local scheduling 'practices masl respond to
local docket conditions of case load and case mix in ways that are incompatible with the proposed
national rule. The other aspects of summary—judgment practices and procedures do not vary with
conditions in particular districts in ways that require or justify the across-the-board rejection’that a
local rule or standing order represents. Under the proposed amended rule, brovisions other than
timing are not variable by local rule or stgnding order, but can and frequently should be changed or
adapted by court order to the speéiﬁc needs of particular cases.

The Subcommittee and full Advisory Committee extensively debated whether to have a
default timing rule at all and, if so, what it should be. The conclusion was that having a clear default
rule was useful, particularly to avoid summary-judgment motions filed so late in the case or so close
totrialasto be_ciisruptive. The éubcommittee and full Advisory Committee also extensively debated
whether the default timing rule should be keyed- to a certain amount of time before trial as well as
after discovery. The conclusion was that a single deadline set after discovery woﬁld be more
effective and less likely to generate timing problems. The Committee held extensive discussions
over an alternative that would have set‘th_e deadline at the earlier of 30 days after the end of all
discovery or 60 days before the date set for trial. We heard concerns from both judges and lawyers
that the alternative that looked to the date set for trial would not work in many cases. Given the 21
days to respond and 14 days to reply, a timely motion could — and often would — be submitted 25
days before the date set for trial. That would often require that the trial be rescheduled or that the
case go to trial without any decision on the motion. In addition, some courts apparently do not set
trial dates in a fashion that would make sense of this alternative. That could cause difficulty if the

time-before-trial deadline were extended backward to a greater number of days — such as 120 days.
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Like all default or presumptive timing provisions — or, for that matter, case-specific timing
provisions —the proposal cannot cover all timing contingencies. If, for example, important evidence
is obtained after the deadline, either because discovery has revived or through other investigation,
the court should consider granting leave to file the motion.

This timing subdivision has been independently approved as part of the Time-Computation
Project, and is recommended for publication in conjunction with the Civil Rules portion of the Time-
Computation Project, perhaps most conveniently by cross-reference to the full text of Rule 56 if it
is published at the same time.

Subdivision (c)

Subdivision (c) was approved after vigorous discussion. The central feature is the (c)(2)(B)
requirement that as part of the summary-judgment motion, the movant must file a statement of “only
those material facts that the movant asserts are not genuinely in dispute,” complemented by a
nonmovant’s (c)(3)(A) duty to respond by correspondingly numbered paragraphs. The statement,
response, and any reply must cite to specific record sources supporting the movant’s and
nonmovant’s assertions. In the response, a nonmovant may state whether the facts the movant
asserted to be undisputed are accepted, denied, or qualified (either generally or limited to the
purposes of the motion); may state that even if accepted as true, those facts do not support summary
judgment; or may state that other facts, not identified by the movant, preclude summary judgment.

Subdivision (c)(4) addresses replies by limiting them to “any additional fact stated in the
response.” Subdivision (c)(5) addresses the need to provide citations to the record to support
statements, qualifications, or denials of fact in a motion, response, or reply. The amendment
recognizes that a nonmovant may show that the materials cited by the movant to support a fact do

not establish the absence of a genuine dispute, or may show that there is no record evidence to
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" support a particular fact asserted as undisputed by the movant. Subdivision (c)(6) addresses whether
parties need to attach factual materials to their motions, responses, or replies. The proposed rule
provides that parties must attach materials that have not already been filed, but does not state
whether materials that have already been filed must be refiled in connection with the summary-
judgment filings. The national rule need neither mandate nor forbid refiling materials that are
already in the court’s record if those materials.are cited in the summary-judgment motion or
supporting brief. As the Committee Note states, some judges want an appendix collecting in one
place the materials relied on to support or oppose summary judgment, even if those materials are
already on file. Other judges do not want duplicate filings of the same material. Proposed amended
Rule 56 would allow both practices to continue.

The proposed Rule 56(c) procedure provides a clear framework to focus the parties and the
court on the specific facts and record support asser’céd as the basis for granting or denying summary
judgment. It is drawn from procedures established by the local rules in over fifty districts. Judges
and lawyers with experience under such local rules and similar standing orders informed the
Committee that such a procedure brings a very useful discipline, organization, and focus to
summary-judgment motions and responses. But the judges and lawyers acknowledged that the
procedure was not appropriate for all cases. In particular, huge cases that generate lengthy, even
mammoth, records may also generate lengthy, even mammoth, motions. Although the proposed
Rule text emphasizes that the statements of undisputed fact are to be limited to those facts critical
to the summary-judgment motion, a rule can go only so far in reminding the parties that no one is
well served by a motion listing hundreds of facts and perhaps thousands of supporting references.
Based on the experience of lawyers and judges with such procedures, the proposed Rule also allows

ajudge to tailor the form of the summary-judgment motion, response, and reply based on what works
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best for a specific case. The proposed Rule recognizes that certain cases may — whether because of
complexity or unduly adversarial approaches — require different case-management techniques
implemented through case-specific orders altering the Rule’s default provisions.

One aspect of subdivision (c) generated substantial discussion. Subdivision (c)(3)(A) allows
aresponse to “qualify” a fact that the movant asserts is undisputed, rather than ’merely accept or deny
that fact. This provision is drawn from Style Rule 36(a)(4), which allows a party to qualify a
response to a request for admission, and Style Rule 8(b)(4), which directs that a responsive pleading
must admit the part of an allegation that is true and deny the rest. The Committee considered at
length a concern that this word might seem to invite lawyers to “qualify” rather than accept facts
asserted as undisputed. This concern was overcome by the recognition that in many cases, facts
cannot simply be accepted or denied. Including the word “qualify” allows a nonmovant to make it
clear to the judge whether a fact the movant asserts is undisputed is accepted or denied entirely, or

is qualified, rather than inviting endless wrangles over whether a stated fact was not simply accepted

or denied and therefore not in compliance with the Rule. Allowing a nonmovant’s response to

include “qualifying” as well as “accepting” or “denying” facts the movant asserts are undisputed
allows a nonmovant fully to respond to a motion. The Committee concluded that explicit
recognition of the opportunity to “qualify” was more realistic, would in many cases likely lead to
partial acceptance rather than blanket denial, and would in general lead to better-focused responses
rather than convoluted denials that would be qualifications in all but name.

Subdivision (d).

Subdivision (d) addresses an issue at the heart of summary judgment. A party may fail to
respond to the motion, or may respond in a way that does not satisfy subdivision (c). Three main

approaches could be taken. One would treat the failure to respond or an improper response as a
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default, leading the judge to grant summary judgment without examining the motion or supporting
materials to determine whether the movant is entitled to judgment as a matter of law. A second —
reflected in more than a dozen local rules — would “deem admitted” facts asserted by the movant
and not properly responded to. This approach is not the same as default. If there is no response to
a summary-judgment motion, or the response does not address the facts asserted to be undisputed
as subdivision (c) requires, the court could not grant summary judgment unless the facts “deemed
admitted” and facts otherwise established beyond genuine dispute supported judgment as a matter
of law. A third approach would require the judge to examine the motion and the supporting
materials, allowing summary judgment only if the movant has carried the summary-judgment

burden; on this approach the only penalty for failure to respond properly is loss of the opportunity

to direct the court to information that would defeat the otherwise sufficient showing made by the"

movant. | Subdivision (d) combines the second and third approaches, recognizing the common
practice that the court first gives the nonmovant an opportunity to respond, in proper form, before
“deeming admitted” facts not properly responded to. Ifthere is no response or a deficiént response,
the court may defer its examination of tﬁe motion and record, order the nonmovant to file a response
that meets the Rule’s requirements, and then conduct its analysis. Or the court may grant summary
judgment if, after reviewing the motion and supporting materials, the court determines that the
movant has shown entitlement to judgment as a matter of law. But the court also may issue another
appropriate order. As recognized in the Committee Note, it may be appropriate to order that facts
not properly responded to will be “deemed admitted” unless a proper response is filed.

Other Subdivisions.

The remaining subdivisions present fewer issues. Subdivision (b) car;'ies forward with little

change Style Rule 56(¢e)(1)’s provision on affidavits; it omits as incomplete and unnecessary the
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further Rule 56(e)(1) direction to attach a cited paper. The word “declaration” was added to earlier
drafts of the proposal asa reminder of 28 U.S.C. § 1746 but later deleted to reflect the Style Project’s
choice to refer uniformly to “affidavits.” The Committee Note explains that under section 1746, a
“declaration” is an acceptable alternative to an affidavit.

Subdivision (e) recognizes practices well established in current procedure, making clear the
court’s obligation to give notice to the parties before granting summary judgment on grounds not
raised in the motion, or for a nonmovant, or without a motion. Subdivision (f) carries forward
substantially unchanged Style Rule 56(f); the Committee considered and rejected adding a
requirement that a party asking more time for discovery or othcr investigation describe the facts it

hopes to prove.

Subdivision (g) carries forward the Style Rule 56(c) language setting the summary-judgment

standard, with only one change. “Genuine issue of material fact” is changed to “genuine dispute”
of material fact. “Dispute” is a more natural word in this setting. It also avoids any risk of confusion
with repeated references in Rule 56 and ¢lsewhere to an “issue” as a component of a claim or
defense. Subdivision (g) also adds a provision that an order granting summary judgment “should
state the reasons.” This provision reflects regular requests by appellate courts for district-court
explanations of orders granting summary judgment. Such explanations are not only useful to the
appellate courts, but also help the parties decide whether to appeal and what focus the appeal should
have. The proposed amendment does not require a Rule 52-like finding of facts and leaves to the
district judge’s discretion how to provide the explanation of the summary judgment grant; the
proposed rule does not say “must.”

Subdivision (h) recognizes the common tendency to describe summary adjudication of part

of a case as “partial summary judgment” and simplifies expression to emphasize the court’s
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discretion in determining whether it is useful to grant partial summary judgment. It also recognizes
that a court may find it useful to identify material facts that are genuinely in dispute.

Subdivision (i), finally, carries forward with only one change the Style Rule 56(g) provision
for affidavits submitted in bad faith. Sanctions are made discretionary, recognizing that — as
demonstrated by Federal Judicial Center research — Rule 56(g) is almost never invoked.

Conclusion

The Rule 56 proposal draws from the laboratory provided by the many districts with local
rules on summary-judgment procedures. The proposed amendment attempts to synthesize the
procedures that have been most effective, providing both guidance and consistency lacking in the
present Rule, as well as necessary flexibility to tailor the procedures to the needs of particular cases.
Public comment will further reveal experiences with the local rules and will ensure that the amended
- Rule achieves its stated purpose of improving the procedures and making them more consistent
without changing the standard for summary-judgment rulings or making summary judgments easier

or more difficult to obtain.
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NOTES: RULE 56 MINICONFERENCE

The Rule 56 Subcommittee held a miniconference at the new United States Courthouse in
Manhattan on January 29, 2007. Committee members present included Hon. Lee H. Rosenthal,
Committee Chair; Hon. Michael M. Baylson, Subcommittee Chair; Hon. C. Christopher Hagy;
Robert C. Heim, Esq.; Ted Hirt, Esq. (for the Department of Justice); Hon. Randall T. Shepard; and
Hon. Vaughn R. Walker. Anton R. Valukas, Esq., participated by telephone. Former Committee
members Sheila L. Birnbaum, Esq., and Hon. Shira Ann Scheindlin were among the invited
participants. Edward H.Cooper, Reporter, and Richard L. Marcus, Special Reporter, were present.
Joe Cecil represented the Federal Judicial Center. Administrative Office Representatives included
Peter G. McCabe, John K. Rabiej, James N. Ishida, and Jeffrey N. Barr.

The invited participants who attended, in addition to the former Committee members,
included Alice W. Ballard, Allen D. Black, Edward J. Brunet, Edward D. Buckley, Richard B.
Drubel, Muriel Goode-Trufant, Jeffrey J. Greenbaum, Gregory P. Joseph, Peter F. Langrock, Frank
C. Morris, George F. Pappas, David Rudovsky, and Alan N. Salpeter. Alfred W. Cortese, Jr., and
Sol Schreiber were observers. ’

Chief Judge Kimba Wood welcomed the participants to Manhattan and to the courthouse.

Judge Rosenthal expressed the Subcommittee’s appreciation for being invited to use the court
facilities. And she expressed thanks to all the participants for taking the time to come to appraise
the current Rule 56 draft in light of their experiences with summary judgment. She noted that the
"miniconference" format has been very helpful in the past in helping to move the Committee beyond
the limits of its own members’ experience. Richly experienced and thoughtful lawyers are able to
appraise the implications a draft proposal may have and to advance the drafting process. This sort
of help is an important part of the process in moving toward a proposal that is worthy of the int<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>