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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ERT E. KEETON , 'CHAIRMEN OF ADVISORY COMMITTEES
- CHAIRMAN ‘ ‘ ST KENNETH F. RIPPLE
PETER G. McCABE ; November 20, 1992 ‘APPELLATE RULES .
SECRETARY . i - SAM C. POINTER, JR.
CIVIL RULES .
WILLIAM TERRELL HODGES
CRIMINAL RULES
EDWARD LEAVY
- BANKRUPTCY RULES
TO: - Honorable Robert E. Keeton, Chairman

Standing Committee on Rules of Practice and Procedure

'Enclosed are proposed amendments to Rules 83 and 84 of the Federal Rules of Civil
Procedure and to Rule 412 of the Federal Rules of Evidence. With the accompanying
. Committee Notes, these have been considered and approved by the Advisory Committee
‘on Civil Rules for submission to the Standing Committee under rule 3c of the governing
procedures with a request for publication and public comment. For your convenience, I also
‘am enclosing a “clean” copy of these three rules, reflecting the text as it would appear if the
changes were approved. We have attémpted to conform to the conventions recommended
by your Style Subcommittee. :

k Earlier versions of proposed Fed. R. Civ. P. 83 and 84 were submitted to the

. Standing Committee in the Summer of this year, but returned for further study in the light

~ of similar proposals being considered by the other Advisory Committees. Some

- modififications have been made to the proposed revisions of Rule 83 and 84 in the hope of
arriving at uniform language within the several sets of Rules containing similar provisions.
I suggest that, after the Standing Committee reviews the proposals by the several Advisory
Committees and perhaps makes alterations to achievé total uniformity, the several proposals
be. published at the same time, with a call for commients during the same period, and with
any hearing to be conducted jointly before representatives of each of the Advisory
Committees presenting such proposals.

‘ I call your attention to the elimination of what was subdivision (b) in the earlier
version of Rule 83. That subdivision contained provisions authorizing the use-with Judicial
Conference approval and for a limited period of time--of local rules inconsistent with the
national rules. This proposal had generated significant -controversy, and the Advisorv

_Committee has concluded that consideration: of any such proposal should be deferred until

after evaluation of the experience with diverse local rules under the Civil Justice Reform
Act. ' ’

) The proposed change to Evidence Rule 412 is drawn from language considered by
the Advisory Committee on Criminal Rules. with some modifications in the text and more
extensive changes in the explanatory note. I assume that the reconstituted -Advisory
Committee on Evidence Rules would be charged with responsibility for further action on
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“this rule, including consideration of comments and conducting any public hearings.

.. Extra copies of this letter and the enélosgres a;;é being sent to the Secretary of the
"~ Standing Committee to facilitite redistribution to members of the Standing Committee.

Sincerely,

- A)%'_C/Zw'e:_ /
- | -~ . SamC. Pointer, Jr., Chai

* Advisory Committee on Civil Rules

cc. - Secretary, Standing Committee

-2 Members, Reporter, and Secretary \

-+ _of Advisory Committee on Civil Rules
- Chairmen, other Advisory Committees
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 83. Rules by District Courts; Orders

1
2.

10
11
12

13

14

16
16
17

18

19 -

20

(a) _ Local Rules, Each district cpun;i'ay-ae-ﬁen-ef, acting by a majority of

ﬂae-igiudges‘—ﬂaereef may-&em—ﬁaae—-te-ﬁaae after giving appropriate public notice

~and an opportumty to: comment, make and amend rules govemmg its pracuce A

M&Mmonsxstem thh MMM&S_&M
,t_il_.lgl@y&__ﬂaese rules_adopted under 28 U.S.C. §§ 2072 and 2075, and
cgnform to any uniform numbering s;@t‘em prescribed by the Judicial Conference
of the Umted States A local rule se—eéepteds-ehel-l-takes effect apon the date
specified by the ‘dxstnct court-and shall-remains in effect unless amended by the
étst-net—court or abrogated by the judicial council of the circuit in which the district
is located. Copxes of rules and amendments se—made by any dxstnct coutt-shall
must, upon their promulgatxon, be furrushed to the )ud1c1a1 councxl and the

Administrative Office of the United States Courts and be-made available to the
public.

() Orders. In ali-eases-matters not provided for by rule, the district —
judges and magiatrates judges may regt:date their practice in any manner net
inconsistent with Acts of Congess, with these-rules er—ad'og‘ ted under 28 U.S.C. §8§
2072 and 2075, and with local rules these-of the district in which they act.

~{c) _ Enforcement. Local rules and orders imposing a requirement of form

must not be enforced in a manner that.causes a party tc lose rights because of a
negligent failure to comply with the local requirement.



' prescnbed from time to time by the Iudxcxal C”

2 ‘ FEDERAL RULES OF CIVIL PROCEDURE

fris COMMI’I'I'EE 'NO;I"E' BURRERI

Purpose of Revision. A major goal of the Rules Enabling Act was to achieve
nanonal umx’onmty in the proeedures employed in federal courts. The primary purpose

- ,‘Tsi‘of this™revision .is .to ent:ourage chstnct couns to: oons1der carefuny the possibility of

conﬂlct between thelr local rules and pracnces and the nauonally-promulgated rules. At
vanous places w;thm these rulés (e. g,“Rule 16), tnot courts are specifically authorized,
" if not encoura.ged to adopt local | rules to nnplement the' purposes of Rule 1 in the light of
Iocal conditions;. 'The omission of irmilar exp olt authorization in other rules should not
'be mewed as pxecludmg by unphcauon the ‘adopnon of other locaI rules subjeot to the
consiramts ofthls Rule B3.- .y % TRERLRLY . o

p Subdmsmn (@). The revision conforms the language of the rule to that contamed
in 28 US C. § 2071 and also provxdes that local d15tnct court rules not conflict with the

: nanonal Barﬂcruptcy Rules adopted under 28 U S.C. § 2075 ‘Particularly in light of statutory

and rules changes that may encourage expenmentanon through local rules on such

-*.matters as. dxsclosure requirements’ and hrmtatlons on’ d1sc0\re,ry, it is important that, to

facmtate awareness within a bar that is mcreasmgly nanonal in scope, these rules be
" numbeted or 1uent1ﬁed in comomuty thn any unifortn system for such ruies tiat may be
srence.. Revxsed Rule 83(a) prohibits
* Tocal rules that are ‘«merely duplicativeier. a restaternent of national niles; this restriction
is desxgned 10, prevent possxble conﬂlctm interpretations arising from minor
inconsistencies rhetween the wordmg of nauonal» and IocaI ruIes, as'well as'to lessen the

risk thiat mgm.ﬁtant local practu:es may be' overlooked by mcluslon in local rules that are
unnecessaxﬂy long. | o e g e e o

\’ Ur

Subdivision (b). The revision conforms the language of the rule to that contained

in28 Us.C. § 2071, and also provides that a Judge s orders should not conflict with the

national Bankmptcy RuIes adopted under 28 usc. § 2075 The rule continues to
authonze--although not encourage--mdmdual Judges to enter orders that establish

B standerd procedures in cases ass1gned to them (e.q., through a "standing order") if the

procedures are consistent with these rulés and with any local rules. In such
circumstances, however, itis unportant to assure that litigants are adequately informed
about any such reqmrements or expectatxons, as by provzdmg them w1th a copy of the
procedures b I P

Subdivision (c).  This provision is new." Its aim is to protect against loss of rights
in the enforcement of local requirements relatmg to matters of form. For example, a party

" should not be depnved of a right to a ]ury trial because its attorney, unaware of--or

forgetting--a local rule directing that jury demands be noted in the caption of the case,

" includes a ]ury demand only in the body of the pleadmg iThe subdivision assures that

negligence in conformmg to a local requxrement relating to a matter of form will not
deprive the party of some nght' ; 1t ‘does not "however, preclude the court from

—
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FEDERAL RULES OF CIVIL PROCEDURE 3

__ appropriately sanctioning the attorney for such inattention, as by reqmnng attendance at

a seminar covering the local rules of court.

-The proscription of the subdivision is narrowly drawn--covering only violations
‘ attnbuta.ble to neghgence and only those mvolvmg local rules or standing orders directed
to matters of form. It does not limit the court’s s power to impose substantive penalties
upon a party if it or its attorney contumacxously or repeatedly violates a local rule, even
one involving merely a matter of form. Nor does the subdmsxon aﬁ'ect the court's power
to enforce local rules or standmg orders that involve more than mere matters of form-—for

exampie, alocal rule precludmg evuience from a w;tness not identified in a pretnal listing
of witnesses.

Although, as indicated above, subdivision (c) is quite limited in its scope, it reflects

‘ ‘a broader concem; namely, that, pamcula.rly with the proliferation of local rules and
~ standihg orders, litigants can be unfairly pre]udlced by rigorous enforcement of diverse

local requirernents not addressed by the national rules.. Exeesses in promulgating and
enfcrcmg local requirements can result in attorneys, othermse quahﬁed being unwilling

" to appear in the ‘particular federal forum, and in parnes being forced into extra
o expendltures because of a fear of proceeding ‘without local counsel familiar with the
f intricacies .of local practice. Revised Rule 84(c) should therefore, be. viewed,

not\mthstandmg its narrow explicit reach, as expressing a more general admonition to
courts to ensure that their local requirements are enforced in a manner that appreciates

_ the potentxal for error when counsel practice in a number of courts thh different,

i
I

sometxmes mconsxstent local rules.

Rule 84. Forms; Technical Amendments
1 o (8) Forms. The forms eentained-in the Appendix ef Forms-are-sufficient
2 suffice under the rules and ere-intended-te-indieate~illustrate thé simplicity and

3 brevity efstatement-whieh-that the rules contemplate._The Judicial Conference of

4 the United States may authorize additional forms and may revise or delete forms.
5 (b) Technical Amendments. The Judicial Conference of the United States
6 may amend these rules or the explanatory notes t;': make them consistent in form
7 and style with statutory changes, to correct errors in grammar, sg— elling, cross-
8 " references, or typoaraphy, and to make other similar technical changes of form or
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CO NOTE

: SPECHL NO’IE Mndﬂﬂ of the ci ”nstramts of the RuIes EnabbngAct the Commrttee calls

-

} “the' attentzarz of the Supreme Coiirt gnd Congress to these changes, which would eliminate
“the reqmrement of Supreme "Court and_ Congressional approva] in the limited

s czrcwnstances indicated. 'The changes‘m subdmsrons (a) and () are severab]e from

) each other, and ﬁ'om other proposed amwdmenls to the rules.

. The revision contained in subdmsmn (@is mtended to relieve the Supreme Court
and Congress from the burden of revxe\mng changes in the forms prescribed for use in
civil cases, whrch by the terms of the ruIe, are merely ﬂlustranve and not mandatory. Rule
19009 of the Federal Rules of Bankruptcy Procedure sumlarly permits the adoptxon ‘and
revxsxon ‘of bankruptcy fofms vmhout need for revrew by the Supreme Court and Congress

: Smularly, the addmon of subdmsxon (b) wﬂl enable the Judicial Conference, acting
. through its estabhshed procedures and after consrderatxon by the appropnate Committees,

o make technic: “amenuments 1o tﬂese rules vvtthour "tavmg to burden the Supreme Court
and Congre th' such changes. ' This leganon of authority, not unlike that given to
Ccde Corrumssrons’ with respec ‘leglsl‘ tion, wrll Iessen the delay and admuustratxve
burdens that ¢ can urmecessanly encurnber the rule-makmg process on non-controvers1a1
’ non-substanu‘ “matters, at the risk of dxvernng attenuon from items meriting more detailed

study and consrderahon ‘As exampfes of s suuatxons where this authority would have been
~useful, one m&ght cxte the numerous amendrnents that were requrred to make the rules
7 "gender—neutral " section ll(a) of P.L.102-198 (corre’cung a cross-reférence contained in
~ the 1891 rewnsﬁen oﬁ Rule 15} and the venous ch . fgés contamed in the current proposals
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PROPOSED AMENDMENT TO THE
. FEDERAL RULES OF EVIDENCE

11
12

13

14

185
16
17
18
19

20

se-of Victim’s Past Sexual Behavior or Predisposition

(a)  Evidence Generally Inadmissible; Exceptions, Netwithstanding-eny

States-Cede;-Eevidence of evietim!s-the past sexual behévior—e{he%ﬂaaa—repu%aﬁe&

er-epinierrevidenee or predisposition of an alleged victim of sexual misconduct-s

evidenee-is may be admitted only if it is otherwisé admissible under these rules and

is--

(Al) evidence of specific instances of-past sexual behavior with

persens-someone other than the_person accused; of the sexual misconduct,

when offered-b
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28

30

31

32

3_3

34 .

35
36

3
38

39

1

was the source of semen, other physical evidence, or injury;-er

| o @32 evidence of ‘s\pe‘ciﬁc instances pf pastsexual behavior with the

_effense-is-alleged person accused of the sexual misconduct, when offered
to prove consent by the victim:: | I
(3)___evidence of specific_instances of sexual behavior or other

~ evidence of sexual behavior or predisposition. when offered in a criminal

case in circumstances where éxclusion of the evidence would violate the

constitutional rights of the defendant: or - - T

s ; (4) _ evidence of specific instances of sexual beha-vi;r_or other

. evit__:‘.?nce’- — iﬁcluding eﬁdence in the form of reputation o.r opinion --

conéeming the sexual bebavior or gr;disg;siﬁon of the victim, when offered

in a civil c;se in circurﬁs\tg ces where the evidence is essential to a fair and
accurate determination of a claim or defense.”

(b) _ Procedure to Petemﬁne Admissibilig. Evidence must not be offered

under this rule unless the proponent obtains leave of court by a motion filed under

seal. specifically describing the evidence and stating the purposes for which it will

be offered. The motion must be served on the alleged victim as well as the parties-

and must be filed at least 15 days before trial uﬁless the court directs an earlier

1. Publxc comment should also be sohcned respecting the following alternative language in snbdivision

_(a)(4):"...when offered in a civil case m cm:umstances where its probanve value substantially outweighs the
k{danget of unfair prejudice to the parties and hamm to the victim." Some minor modifications of the Committee
" ‘Note would be needed if tlus ‘language were adopted.
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FEDERAL RULES OF EVIDENCE 3

filing or, for good cause shown, permits a later filing. After giving the parties and -

the alleged victim an opportunity to be heard in chambers. the court must .

. determine whether, under what conditions. and in what manner and form the

gvidence may be admitted. The motion and the record of any hearing in chambers

must remain under seal in the trial and appellate courts.
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COMMITTEE NOTE

This revision is intended to clanfy ambxgumes and confusing references contained
in the former rule and to expand its protecnon to all persons who are shown to be
possabfe victims of sexual misconduct. "As revised, the rule calls for exclusion in civil as
" well as criminal cases of evidence of an alleged victim’s sexual history--whether involving
“specific acts or reputauon or opinien tesumony--unless the probative value of the evidence
-is sufficiently great to outweigh the invasion of privacy and potential embarrassment
frequenﬂy associated with public expostire of a person’s sexual history. The revised rule
applies in all cases in wl'uch there is ewdence that someone was. the victim of sexual
misconduct, without regard to whether the alleged victim or person accused is a party to
" the litigation. " The terminology “alleged victim" is ised because there will frequently be
. a factual dispute as to whether sexual rmsconduct occurred, and not to connote any
reqmremenf ‘that the misconduct be aileged in the pleadings. Similarly, the reference to
‘a person accused“ isuséd in a non—techrucal sense; there is no requirement that there
be ‘a criminal ‘charge’ pending Against the" person or even that the misconduct would
~ constitute a criminal offense.

T

A T
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FEDERAL RULES OF EVIDENCE 5

Subdivision (a). The amended rule combines former subdivisions (a) and (b) and

o ehminates the mtroductory clauses-- noththstandmg any other provxsron of law"-which
were confusing because of the lack of any indication in the text or legislative history

regardmg what laws were intended to be overndden The revxsed rule applies in all cases

Jin which a litigant seeks to offer evidence concermng the. past sexual behavior or

predlsposmon of a person who is asserted to be the victim of sexual misconduct. The
general proscnpnon against this- type of evudence apphes whethier the evidence is offered

" ‘as substantive evidence or for unpeachment purposes, and whether offered during the

victir’s tesnmony or during examination of other witnesses.

The former rule mappropnately restncted 1ts protecnon in cnrmnal cases to charges

,brought under chapter 108A of title 18 of the United States Code. | The need for protection
" against thts type of evidence i is, however, equally as great in other criminal cases, For
) example, ina, prosecunon for Kidniapping, in which the victim was sexually assaulted,

e\ndence of the victim’s pnor sexual behawor should not be pemutted Although a court
mxght exclude evxdence of the victim's sexualt htstory under the extstmg rules of evidence,

the Ad\nsory Committee believes that Rule 412 should _be amended to exphcxtly call for
rejection of such evzdence. o

The revrsxon also extends the protectton of the rule to cml actions. A person’s
privacy mterests do not dtsappear merely because the htxgatxon mvolves a claim for
damageés or mjuncuve rehef even when the claim is mmated by that person. Asa matter
of pubhc pohcy, vxcttms ‘of sexual mtsconduct ‘'should fiot be, mtu'mdated from bringing

those claims, becauSe of fear of i mquu'y into thexr entiré sexual history that has only
marginal relevance to the xssues in the case. :

The. condmonal clause "othervsnse admissible under these rules“ is included in
subdxvxsxon (a) to emphasxze that ewdence described in paragraphs (1) through (4) is not
automattcally to. be adrmtted 'Po be adnutted the ev:dence not only must meet one of the
four listed | ‘excepttorts but also raust satisfy the reqmrements for admissibility contained

I

" in the other rules of ewdence Thus in deterrmrung adrmssxbthty, the court would also
‘ have to c:onstder hules 402 and 403 and perhaps other rules such as Rules 404 and 405

Paragraphs a1y and (2) restate ‘provisions of the prior rule, thh appropnate
changes to’ accommodate for the extensxon of the generaI proscnpuon to the broader
range of cases ’]f'hese excepnons apply in both criminal and civil cases.

o Paragraph 3). expands in part the language--but not; the concept--of the former
rule, pemumng admxsstbmty when essentlal to the protecnon of constitutional rights of a
defendant ina crmunal case. The language of the pnor ruIe addressed only the possibility
that the consntunonal nghts of ; an accused rrught insome cnmmal cases requxre admission

of evtdence of ; a vtcnm s, pnor sexua.l behawor See Ofden erntucky, 488 U.S. 227 (1988)

‘ (defendant in repe case had nght to inquiire into alleged victim’s cohabxtanon with another
:man to. show bxas) The revxsxon provxdes that, if. other types of etndence relating to the

K .
SR NI
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sexual actmt:es or predtsposmon of a victim would be required by the constitution, the

“riles of e\ndence should not preclude adrmssxbﬂtty This change is not intended to imply

that reputatxon or oplmon evxdence concermng a victim of sexuaI misconduct would ever
‘ be consntuuonally reqmred, but the mIe 1s reworded to accommodate that possmxhty

It pmmdes a cnnl analogue to paragraph (3), recogmzmg ‘
‘ and (2) would not apply but

: ',,Paragraph (4) Js“new.

} ecﬁymg that the evidence
pecxfymg that the ev;dence

Subdivisxon (b) Tl'us subdmsmn rnakes some changes m the spec1a1 procedures
to be foHowed beiore thls type of emdence 1s recexved as well as. makmg styhstlc

S The revxsed rule ehmmates the promlon contamed m former subdmsmn (c) (2) that
had tﬂe effect of‘keepmg frem the, ]ury ewdence that the tnal judge dxd not beheve-—a
provision that was of lquestionable constmmonal vahdtty 'See'l S. Saltzburg & M. Martin,
hFederaI Rules of wdence Manua! 396-9‘1 ($th ed 1990) Under Rule 104(b), however,

i

o the ;udge can exclu de’evi

. Also ehmmated isa promsxon contamed m former subdmszon ‘(c) (3) which altered
the standard ptescnbed in Rule 403 for wetghmg probanve value agamst the danger of
: unfair pre]udxce e Admsbry Comrmttee beheves that with respec ‘to evidence
descnbed in eub 'ate to apply the notmal stan ards stated

‘ § in subdivision (a) (4’) fn owever, be
f"the proffered ewdta‘tceabe essennal to

DTN
IR A

bl ‘M»
Yoy “r, [

The re‘v:smn uthonzes the court to requlre that'a mouon for adrmssibn of evxdence
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. under Rule 412 be filed more than 15 days before the trial begins. It preserves the power
_ of the court to ‘permit late ﬁhng of such a monon--even dunng trial--but prescribes a more

general standard than before, "for good cause shown “ In determining whether to permit
late filing, the court may take into ‘account the conditions previously contained in the rule;
namely, whether the evidence is newly discovered and could not have been obtained
earfier through the exercise of due diligence, and whether the issue to which such

‘evidence relates has newly arisen in the case.
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.- . PROPOSED REVISIONS OF THE
-~ FEDERAL RULES OF CIVIL PROCEDURE

" Rule 83, Rules by District Courts; Orders

.- (@) . Local Rules.  Each district court, acting by a majority of its judges, may, after giving
appropriate. public notice and an opportunity to comment, make and amend rules governing its

practice. A local rule must be consistent with Acts of Congress, consistent with ~ but not duplicative

v

- of - riles ‘adopted under 28 US.C. §§ 2072 and 2075, and conform to any uniform numbering

system prescribed by the Judicial Conference of the United States. A local rule takes effect on the
date specified by the district court and remains in effect unléss amended by the court or abrogated

- by the judicial council of the circuit in which the district js located. Copies of rules and amendments
" made by a district court miust, upon their promulgation, be furnishéd to the judicial council and the
* Administrative Office of the United States Courts and be availablé to the public.

.~ (b) Orders. In matters not provided for by rule, the district judges and magistrate judges may
regulate their practice in any manner consistent with Acts of Congress, with rules adopted under 28
U.S.C. §§ 2072 and 2075, and with Iocal rules of the district in which they act. |

. () Enforcement. Local rules and orders imposing a requirement of form must not be
enforced in a manner that causes a patty to lose rights because of a negligent failure to comply with
the local requirement. o - ‘

Rule 84, Farms; Technical Amépdments

@) Forms. The forms in the Appendix suffice under the rules and illustrate the simplicity and

‘brevity that the rules contemplate. The Judicial Conference of the United States may authorize
- additional forms and may revise or delete forms.

" '(b) Technical Amendments. The Judicial Conference of the United States may amend these

rulés or the explanatory notes to make them consistent in form and style with statutory changes, to
correct errofs in grammar, spelling, cross-references, or typography, and to make other similar
téchnical changes of form or style.



PROPOSED REVISION OF THE
FEDERAL RULES OF EVIDENCE

. Rnle 412. Vlctim’s Past Sexual Behavior or PrediSposxtion

e (a) Evndence Generally Inadmissible; Exceptions. Evidence of the past sexual behavior or

pred:sposzﬁon of an alleged ' victim of ‘sexuial mlsconduet may be admuted only if it is otherwxse
‘admksible under these rules and is— R . . : ‘ , ‘

@) t‘:ev;denee of SchlfiC mStances of sexual behavnor wuh someone other than the person
of the amal _mxsconduct, when offered to prove that the other person was the source
of s serien, other physxcal evulenee, or m]ury' ‘ :

ﬂ‘m T ~f‘ T oot
L P [T
pIx : HES

@) evxdence of Specxﬁc mstances of sexual behavxor thh the pers n aecused of the

W Lk m
" :

‘or. pr 1s osmon, wﬁen ‘offered m a crunmal“ case m circumstinices where exclusxon of the
evidenice would vxolate the eonstxtuuonal rights’: of the defendant; or  +©

o (4 ‘evxdence of specific mstances of sexual behavior or other evidence -- including
evldence - form Lyj,of repmatxon ‘or. oplmon - concermng the sexual ‘behavior or

o ‘predxsposmon < f the victim, when offered. in a ¢ivil’ case in circumstances where the evidence
18 ecsennal to a fa:r and accurate determination of a claim or defense.V

: ;{b) Procedure to Determine Admnssnbxhty Evidence must not be offered under this rule
nnless the proponent obfams leave of court by a motxon ﬁled under seal spemﬁcally descnbmg the

“record of any:‘hedrfin’g‘ chambers mdst remam unde ‘seal in the mal and appellate courts..

. [ N SRR ;
[ J ‘m“ l“ it ‘M\“ 1! h‘h X 3

L. . Public comment should also be solicited respecting the following alternative language in subdivision
(a)(4): ". . . when offered in 2 civil case in circumstances wherg its probanve value substantially outweighs the
danger of unfmr prejudice to the parties and harm to the victim." Some minor modifications of the Committee
Note wonld be needed if this language were adopted.
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