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TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

Enclosed are proposed amendments to Rules 83 and 84 of the Federal Rules of Civil
Procedure and to Rule 412 of the Federal Rules of Evidence. With the accompanying
Committee Notes, these have been'considered -and approved by the Advisory Committee

* on Civil Rules for submission to the Standing Committee under rule 3c of the governing
procedures with a request for publication and public comment. For your convenience, I also
-a^m enclos.ig a "cear." copy of these three rules, reflecting the text as it would appear if the
changes were approved. We have attempted to conform to the conventions recommended
by your Style Subcommittee.

Earlier versions of proposed Fed. R. Civ. P. 83 and 84 were submitted to the
Standing Committee in the Summer of this year, but returned for further study in the light
of similar proposals being considered by the other Ad isory Committees. Some

7 modififications have been made to the proposed revisions of Rule 83 and 84 in the hope of
'arriving at uniform language within the several sets of Rules containing similar provisions.
I suggest that, after the Standing Committee reviews the proposals by the several Advisory
Committees and perhaps makes 'alterations to achjieve'total uniformity, the several proposals
be, published at the same time, with a call for comrments during the same period, and with
any hearing to be conducted jointly'before representatives of each of the Advisory

L Cominittees presenting such proposals.

I call your attention to the elimination of what was subdivision (b) in the earlier
version of Rule 83. Tat subdivision contained provisions authorizing the use-with Judicial
Conference approval and for a limited period of time--of local rules inconsistent with the
, national rules. This proposal had generated significant controversy, and the Advisory
Committee has concluded that consideration- of any such proposal should be deferred until
after evaluation of the experience with diverse local rules under the Civil Justice Reform
Act.

The proposed change to Evidence Rule 4-12 is drawn. from language considered by
the Advisory Committee on Criminal Rules. with some modifications in the text and more
extensive changes in the explanatory note. I assume that the reconstituted Advisorv
Committee on Evidence Rules would be charged with responsibility for further action onW~~~~~~~~~~~~~~e wihracino
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this rule, including consideration of comments and conducting any public hearings. K
-Etra copies of this letter and the enclosures are being sent to the Secretary of the

Stianding 'Committee to facilitate redistribution to' members of the Standing Committee.

Sincerely,

Sam C. Pointer, Jr.,
Advisory Committee on Civil Rules V

cc.- Secretary, Standing Committee
Members, Reporter, and Secretary X,

of Advisory Committee on Civil Rules
Chairmen, other Advisory Committees
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CiVIL PROCEDURE

Rule 83. Rules by District Courzs Orders

I ( (a) Local Rdiles. Each district court-by-action-ei actna by amajority of

2 .. thenijudgesteree, may from tim:, after giving appropriate public notice

3 and an opportunity to comment, make and amend rules governing its practice.-A

0 4 local rule must be -ne'C onsistent with Acts of Cgonaress. consistent with -- but not

L 5 duplicative of -these rules adopted under 28 U.S.C. b 2072 and 2075. and

l. 6 conform to any uniform numbering system Drescribed by the Tudicial Conference

7 of the United States. A local rule 6o adopted shall take_ effect won the date

8 specified by the-district court-and sel-remains in effect unless amended by the

9 district-court or abrogated by the judicial council of the circuit in which the district

10 is located. Copies of rules and amendments se-made by any district court-shall

11 must. upon their promulgation, be furnished to the judicial council and the

12 Administrative Office of the United States Courts and be made available to the

13 public.

14 (b Orders. In ell-e aes-matters not provided for by rule, the district

15 judges and magistrates judges may regulate their practice in any manner net

16 inconsistent with Acts of Congress, with these-rules er-adapted under 28 U.S.C. $4

17 2072 and 2075. and with local rules these-of the district in which they act.

18 tC) Enforcement Local rules and orders imposina a requirement of form

19 - must not be enforced in a manner that, causes a tartv to lose rights because of a

20 negligent failure to comrly with the local requirement.
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COMWISTEE NOTE [7

EJ

Purpose of Revision. A major goal of the Rules Enabling Act was to achieve
national unifomft inthie procedures employed' in federal' courts. The pnmary purpose
of- tis-revision is to encourage distrct courts to''onsider c"areflly the possibility of
conicbetweentheir local rules and practices and the naionally-promulgated rules. At
various places withn these rules (e.g., Rule 16), district Courts are'specifically authorized,
,if not encoubraged, to' adoptlocalrls to implement the purposes of Rule 1 in the light of
lWcal condiRtis., The onission of a simiilar eicit authoration in other rules should not
be viewied ,as precluding b imlain 'the adoption of othder local rules subject'to the
constrits of this Rule 83., " the

Subdvision (a). The revision conforms the language of the rule to that contained
in 28 U.S.C. § 2071 and'also provides that local district court rules not conflict with the in
national ankru ptcy Rules adopted under 2.8 U.S.C. § 2075. Particularly in light of statutory i
and rules changes tat may encourage experimentation through local-rules on such
matters as' discfosur-e'requirements' and limitatios onT aiscbvey it is important that, to
faciitate awareness within a 'bar tat is increasingly national i scope, these rules be
numbeired' or identified in conformity with any urnifor system for such rues hat may be
prescribled fom time to tie by the iudicial Conference. Revised Rule 83(a) prohibits
lI'ocal, rules t~hatare ~merely duplicativee or, a restatement of natonal rules; this restrction
is designed to. prevent possible conlcting interpretations arising from minor
nconsistencies [between the wordingof' natioalad local rules as well as to lessen the
risk that significant iocal practiesma'y be foverlookd by inclusion in local rules that are tL
unnecessarily long.' '

Subdivision (b). The revision conforms the language of the rule to that contained
in 28 U.S.C. § 2071, and also provides' that a'judge's orders should not conflict with the
national Bankruptcy Rules adopted under 28,U.S.C. § 2075. The rule continues to [
authorize--although not encourage--individual judges to' enter orders that establish
standard'procedures in cases assigned to them (e.g., through a "standing order") if the p
procedures are consistent with these rles and with any local rules. In such L
circurstances,, however, it is important to assure 'that litigants are adequately informed
about any such requirements or expectations, as by providing them with a copy of the,
procedures.

Subdivision tc). This provision is new. Its aim is to protect against loss of rights r
in the enforcement of local requirements relating to matters of form. For example, a party J
should not be deprived 'of a right to a jury trial because its attorney, unaware of--or
forgetting--a local rule directing that jury demands 'be noted in the caption of the case, V
includwes a jury demand only in 'the body of the pleading.' The subdivision assures that
negligence in conforming to a local requirement relating to a matter of form will not
deprive 'the party' of some right;',.,it does not, however, preclude the court from K
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appropriately sanctioning the attorney for such inattention, as by requiring attendance at
a seminar covering the local rules of court.

The proscription of the subdivision is narrowly drawn--coverng only violations
attr'utable 'to negligence' and oly those involving local rules or standing orders directed
'to matters of form. It does not limit the courts power to impose substantive penalties

L upon a party if it or its attorney contumaciously or repeatedly violates a local rule, even
'one involing merely a matter of form. Nor does the subdivision affect the court's power
tno enorce local rules orgstandg orders that involve more than mere matters of form-for
example, a local rule precluding evidence from a s not identified in a pretrial listing
of witnesses.

Although, as indicated above, subdivision (c) is quite limited in its scope, it reflects
a broader concern; namely, that, particularly with the proliferation of local rules and
standing orders, litirgants can be unfairly prejudiced by rigorous enforcement of diverse
local requirements not addressed by the national rules.: Excesses in promulgating and
enforcing local requirements can result in attorneys,,otierwise qualified, being unwilling
to appear in the particular federal foru-, and in parties being, forced into extra

L - expenditures because of a fear of proceeding'without local counsel familiar with the
in tricacies of local pratcte. -Revised Rule 84(c) should, therefore, be, viewed,
notwithstmanding its narw explicit reach, as expressing a more general admonition to

L. courts to ensure that-'their local requirements are enforced in a manner that appreciates
the potential for 'error when counsel practice in a number of courts with different,L sometimes inconsistent, local rules.

Rule 84. Form:Technical Amendments,

C 1 , ita) FoBms. The forms eectained-in the Appendix of Ferniare sufficient

2 suffice under the rules and are intended to indicate illustrate the simplicity and

3 brevity of staternentr--hichthat the rules contemplate. The Tudicial Conference of

4 the United States may authorize additional forms and may revise or delete forms.

5 Ab) Technical Amendments. The Tudicial Conference of the United States

6 may amend these rules or the explanatory notes to make them consistent in form

7 and style with statutory changes. to correct errors in cramrnar. sDellina. cross-

8 references, or typoaoraphv. and to make other similar technical chances of form or
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9 style.

Zi CO;!ME NOtB,
S i Dr ., t . t , 1D , Ehab , qA t, th COM , ti

SPECA.L NOTE: Mindfu of the constats of te Rules EnablingAct, e Committee calls r
the attenton of the Suprme Co and Conress to these chan which would eliminate L
the e ement of Supee Court and i grssionail approval in the limited
circumstanches indfcate, 'The changes nsubd itw (a) and (b) are severable from
ea'h other, and from other proposed amendments to the rules. ,

The revision contained in subdivision (a) is intended to relieve the Supreme Court
and Congress firom the burden of reviewing changes in the forms prescribed for use in n
civil cases, which, by the terms of the rue, are'merely illustrative and not mandatory. Rule
9009 of the' Federal Rules of Bankrupty Proce'dure similarly permits the adoption "and
revision of bar uptcy firdms withoutineed for review by the Supreme Court and Congress.

Similarly, the addition of subdivision (b) will enable the Judicial Conference, actfng 
;throughits es~t, lished procedures and after consideraion by the appropriate Comrrittees,
to make gtehnical amnmenntos to th o buren the Supreme Court
and Congress with such changs. This d-elegation of authority, not unlike that given to L
Code Cornussji~ons' with respeI c to legislation, will lessen the delay- and administrative
I;ur~desthat 'can tne~es-sarly 'encuber the rule-making process' on'non-controversial.
non-substantive miatters,'at the risk of diverting attention from ite ms meriting more detailed 0
study and conside~r~atihon. Aks exaimples of situations where this authorty would have been
useful,' one might cite the numerous amendments that were required to make the rules
"gender-neutral," saction 11(a) of P. L. 102-198 (orre g a cross-reference con tained in
the 1991 rioLn of Rule 1), and, te vious changes-contained in the current proposals
int recognition of the nezw itl jof "Magistrate judge" pursuant to a statutory change. It is
anticipated, however,' hat a general re-write of the rules to improve language, style, and
foirmat throu6out the rules--ch, hougii uin tional, might result in substantive
changes--wol'd be submitted to the Supreme Court andl Congress. 1

rll

L



PROPOSED AMDMEM TO TE
FEERL RUIES OF EVIDENCE

L Rl~e'412. Sea Offme Ceames; Re~m iewnee-jVctjms Past ezal Behavior or Predmu'oition

1 (a) Evidence Generaly Inadmissible: Excetons. fNtlwithawdift any

2 ether prevision of !a.%, Qncriarinad- Cl z in which a person is wa:u ed of an

3 offcnsc Undmr IhAptzr 00 of tidc 18, Urited Statco Codc, rzputtin or opinion

4 evidenee of the past nC2Uol bha-vior of ne allcgzd ;iCtim of _uch offcnen is nRt

B admissible

LS 1e ~6 (b) Nztwithntanding any--othcr prc'ovisin of law;, in a zzinriinal canc in

7 which a perscn is ae uond of an offennn under chaptcr lODA of titde 18, United

8 States oede-,Eevidence of aictirn!s-the past sexual behavior other than reputation

9 ridenee or medisnosition ofan alleged victim of sexual misconduct-

10 also not admiziblNe, unlcas _uch z-id nie ether than reputatien or opnrun

11 evidenee is may be admitted only if it is otherwise admissible under these rules and

12 is--

13 (1) admitted in aecerd-ane withf ubdihsiens (e) (1) and (e) (2) and

L 14 is c utituipnaly rcquird to bc adittzd; cr

15 (2) dAmitted in accrdanec ;Athubdivicicn (c) and is evidenec

16 ef-

17 (AD evidence of specific instances of-pe- sexual behavior with

L . 18 pememe-someone other than the person accused.; of the sexual misconduct.

19 when offered by thc aeutsed upon thc issue of whether thc aeused wa sr

20 was not, with rR pOct to the alleged victim, to grove that the other verson

r
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21 wasthe source;'of semen, other bhv'i'cl 'idence, o j

22 ( evidence of specific instances of east sexual behavior with the

23 ' uszl and it ffc , by the: eeuuspn thc i3 UCf vhether thc -

24 alleged vktim s nted totke the sexual behavior with respect to wvhih suh L
-25 person accused of the sexual misconduct _ when offered

26 - to prove consent by the victim:. ,

27 (3' evidence of specific instances of sexual behavior or other
Li

28 evidence of sexual behavior or predisposition. when offered in a criminal

.29 - case in circumstances where exclusion of the evidence would violate the '

30 constitutional riahts of the defendant: or .

31 ( 4) evidence of specific instances of sexual behavior or other C

L
32 = evidence -- including evidence in the form of reputation or opinion --

33 concerning the sexual behavior or wredisposition of the victim, when offered tw

34 in a civil case in circumstances where the evidence is essential to a fair and

35 accurate determination of a claim or defenseY

36 - Procedure to Determine Admissibility. Evidence must not be offered K
37 under this rule unless the proponent obtains leave of court by a motion filed under

38 seal. specificallv describing the evidence, and stating the purposes for which it will

39 be offered. The motion must be served on the alleged victim as well as the parties

40 and must be filed at least 15 davs before trial unless the court directs an earlier V

1. Public comment should also be solicited respecting the following alternative language in subdivision I
(a)(4): .. . when offered ina civil case in circumstances where its probative value substantially outweighs the
danger of uiinir prejudice to the parties and hanm to the victim.' Some minor modifications of the Committee
4Note would be needed if this language were adopted.

Va
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41 filina or. for aood cause shown. permits a later flincr. After ahina the parties and

42 the alleaed victim an ogrortunitv to be heard in chambers, the court must

43 determine whether, under what conditions. and in what manner and form the

44 evidence may be admitted. The motion and the record of'any hearina in chambers

45 must-remain under seal in the trial and apiellate courts.

46 ee(o)(1) If the prsori ac' d of eorzitting an offcrns under chaptcr 19OA

47 of ,titl 18, United State3- 6dc inttnds to offer under oubdivision (b) evidenee e

48 5pccific ktanecs of the alleged vietim's past semuo1 behavior, the accused shall

49 make a written motion toe ffcr such oedence net later than fiftcen dwyo beforo the

1 B5 date on which the trial in wehi hstuh evidenee is to be offcred is schedulcd to

51 begin, c'empt that thc court may allew the motion to be made at a later date,

52 including during trial if thc eaur detenrmine that the cvidenee is newvly discocred

53 and oeuld not have becn obtained carlir through thc eecrcioc of duc diligenee or

54 that the issue to wvhich such evidenoe relates has newly arnsen in the co. Any
L.-

55 motion made under, thi paragraph shall bc --..- d on all ether parties and on the

L 56 eleged vietm,

57 (2) Thc motion described in paragraph (1) _hall be aeoempadeod by a

58 vritten offcr of proo If th urt determine that the effr of proof eontains

59 evidenec desxribed in subd isi-n Eb), the eourt shall _erdr a heaxng in eharriber

60 to detcrnie if suoh oendenc is adnisnible. Atl uch hearing thc partica may oell

Dart-, 61 *witnesses, including-thc allgzd victim, and effcr rilevant evidenze.

62, Notwithtanding aubdivision (b) of rul 104, if the rlev.aney ef the videnee which
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63 to aet s cto in thc tial depcends upon thc fulillment of a condieon

64 _ 'of fact, the :ourt,at thc heaing in chambers ar at a subecquent hcaring in

65 - hanrberv eeohcded fur sueh purpeos, oholl aeeept cidenz: oh the isauz ef

66 whethr uch :ondition in fact is fulfilled'and chall dtcrrnin such isu.e

67 (3) If the: urt determineoson cth basis of the hearing dcsribed in

68 paragraph (2) that the evidenee which thc accucd seeks te ofer is relvant and

69 that the probativ e of such evidene outvi.cigho thc danger of'unfair prejudiec, K
70 such -cdencee shel be adissiblc in the tral to thc oxtent an order made by thc

71 vcourt s-cci^- oidenec which may be offcred and eroa vith wiftespe te Whih the

72 allcged victim may be e inoe or crocneased. - - K
73 - -d) For pwoseos f thi3 rul, the tcrm "past semual beharior" mconn

74 - PAXUGI oha-Accthcr than the sceual behavior with respeet to whieh an __fcns

75 under chaptcr l9OA of titlc 18, Urited States Codc is alleged. K

COMMITTEE NOTE LJ

This revision is intended to clarify arnbiguities and confusing references contained K
in the former *ule and to expand its protection to all persons who are shown to be
possible victims of sexual misconduct. As revised, the rule calls for exclusion in civil as
well as criminal cases of evidence of an alleged victim's sexual history--whether involving
spetific acts or reputation or opinion testimony--unless the probative value of the evidence
,is sufficiently great to outweigh the invasion of pnvacy and potential embarrassment
frequently associated with public exposurerof .a perrson's sexual history. The revised rule i
applies in all cases in which. there is evidence that someone was- the victim of sexual
misconduct, without regard to whether the alleged victim or person accused is a party to 7
the litigation. The terminology "alleged victim" is used because there will frequently be L
a factual dispute as to whether sexual misconduct occurred, and not to connote any
reqirm tat the misconduct be alleged in the pleadings. Similarly, the'reference to fl
a person "accused" is used in a non-technical sense; there is no requirement that there
be a criminal charge pending against the person- or. even that the misconduct would
constitute a criminal offense.
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Subdivision (a). The amended rule combines former subdivisions (a) and (b) and
elimna-tes the introductory clauses-- notwithstanding any other provision of law*-which
were confusing because of the lack of any'indicaton in the text or legislative history

V regard ,ng what iaws were intended to be overridden. The revised rule applies in all cases
in 'which a litigant seeks 'to-offer evidence concerning the- past sexual behavior or
predisposition of a person'who is asserted to be the victim of sexual misconduct. The
general pros'cnption against this type of evidence applies whether the evidence is offered
as substantive evidence or for impeachment purposes, and whether offered during the
victim's testimony or during examination of other witnesses.

The former rule inappropriately restrictedits protectionmin criminal cases to charges
b-rought unftder chapter 18 of the VUidted States Code. - The need for protection
against tis 'type of 'evdence s, 'however, equally as great in ''other criminal cases. For
example, in a prosecutioh for kidnapping in which the victim was sexually assaulted,
evidence of,'the vctim's prior sexual beh'avi'or shotild not be permitted. Although a court
,,, ' ight exclud~e evidence of the victim's sexualhistoryunidr the existing rules of evidence,
'the Advi~s~ory Comrmttee beleves that Rule 412 should be amended to explicity call for
rejection of "such evidence.

The revision atso extends the protection of the rule to civil actions. A person's
privacy interests do not disappear merely because the litigation involves. a claim for
damages or injunctive, relief, even when the claimr is initiated by'that person. As a matter
of plic .poplicy,- victims of sexal misconduct should not be, intimidated from bringing
those claims becse of- ear of inquiry into their entire sexual, history that has only

L marginal relevance to the issues in the case.

The conditional clause "otherwise admissible under these, rules" is included in
subdivisio~nr, (a) to emphasize that evidence described in paragraphs (1) through (4) is not
automatically to be admitted. ' To be admitted, the evidence not only must meet one of the
four listed exceptions, but also must sa 'f the requirements for admissibility contained
in the ,other rlesof evidence. Thus, in determining adiissibility, the court would also
have to onder Rules 402 and 403, and perhaps othe'rrules such as Rules 404 and 405.

Paragraphs (1) and (2) restate provisions of the prior rule, with appropriate
changes to accoimmodate for the exteision of the general proscription to the broader
range of ca~ses. These exceptions apply'in both criminal and civil cases.

Paragraph (3) expands in part the language-but not the "concept-of the former
rule, permitting ad sibility when essential to the protection 'of constitutional rights of a
defendant i a crimin icase. The language of the prior rule addressed only the possibility

tl- that the constitutionalrights ,of an accus-ed might in some criminal cases require admission
of evidence of a victimi's prior sexual behavior. See Olden vKentkuc, 488 U.S. 227 (1988)
(defendant in rape cas had rigt to inre into alleged victims cohabitation with another
man to, show bias). The revisionvproindes that, if oter tpes of eidence relating to the

L.
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sexual activities or predisposition of a victim would be-required by the constitution, the K
rules of evidence should not preclud admissibit Thischange is not intended to imply
that reputation or opini'on eidence conceng a vicim of sexual misconduct would ever
be constifutiionally required '-but the re is "rewored to accommodate that possibility.'

Paragraph (4) is new. It provides a civil analogeto paragraph (3), recogrizing
that there can be civil cas'esin which exceins (1)' and (2) would not apply but
'adission oftheevidencemight b'e''e-ssen'to afair and'accurate determination of a
clm or defense.- One example might be acase in which the plaintiff claims defamation
and this tpe of ',evidence' mviight' beessential'to show' te statements were true or te
plaintiffsuered n inju to herrpon. Thee'xception alte for this type of evidence
t ihe normal stann~da of relgeay p'res'cribedi Rule 402 by speciying tat te eidence
must be essental to an c'clte deteaoo a issue. Ispecifying that the evidence L
smuist b~e'essie~ntiEo ra 'faix 'd'ettennationofan issue, thie exception also calls for the court
-~ 'consider the' legitma~te! pri~ sX Wvacy ne f the alleged m, a concern that may not
be adeqoeredby +,u'le 403, parcuarlyifec'tim is not a party to the action.

Subdivision (b). This subdivision makes some changes in the special procedures
-to be followed before is te of evidence is received, asLwell as maldng stylistic L
changes forclarity!.

,. The ru~letshat he 'alleged victim, if not a party to the action,I hasL the right
to hamhearfd '2il re s' ,With'respect to"the admissibl ity of the evidence. 'Depending on
the circumstances the triial cout may determine to hear from the parties and victim K
separately o r at e same time, but a, record isto be made of teearing The moton and
the ~recor~d ofet,,he aring; m~ust remain under seal even if the evidence is received, since
ofte~n the ihearng wll refer to matters' that 'are ot received 'or are |re'etvd in ano:ther L
formn. 1 f' t t an

The revised rue eliminates the provision contained in former subdivision (c)(2)' that r
had the effect of keeping ro'm the jy evideince that the trial judge did not belie've--a
provi~sion thats o qstionable constitutional validity., See- S'. Saltzburg & M. Marn,
Federl Sudes of vidence Manual, 396-97 (6th ed. 1990). Under Riule 104(b), however, L.
the jde can edlude evdence that reasonable juirs could not find credible.

Also eliminated is a provision contained in former subdivision (c) (3) which altered
the standard prescribed in Rule 403 for weighig probative value against the danger of
nfair prejudce. The 'visory Committee believes' that,with respect"to evidence

described in subdiisions (a) (I)-(3). it is' approprate to apply the norm'al standards stated
in Rule 403. Thecatch-al-l eiception for civil cases in subdivision (a) 4 may, however, be
subjected, tothe more strigent reqiremen that'the!proffered evidence be essential to
a fair afd'acqcure dete'riaton of a material issuein the'case. ,,

the revisin 'uthorizes the dourt to reque that a 'motion for admissio of evidence
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under Rule 412 be filed more than 15 days before the trial begins. It preserves the power
of the court to permit late filing of such a motion--even during tral--but prescribes a more
general standard than before1 "for good cause shown." In determini =ng whether to permit
late filing, the court may take into account the conditions previously contained in the rule;
namely, whether the evidence is newly discovered and 'could not have been obtained
earlier through the exercise of due diligence, and whether the issue to which such

- evidence relates has newly arisen in the case.

L

L.

Lo



,PROPOSED REVISIONSOF THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 83. Rules by District Courts; Orders

.(a) LOCA Rules. Each district court, acting by a majority of its judges, may, after givingappropriate public notice and an oppor 'to comment,' mak and- amend rules governing itsFir ' bpractice. A local rule must be consisternt with Aca of Congress, consistent with - but not duplicativeL an - of - ,tles adopted under 28 U.S.C. §f 2072 aid 2075, and confom to any uniform numberingsyst prescibed by the Judicial Conferene'of the United States. local rule takes effect on the
date specified by the district court and remains n effect unless amended by the court or abrogated

' . by - he j' ., w udicial council of the circuit in which the district is located. Copies of rules and amendments- :made by a district court must, upon their promuigation,, be furnished to the judicial council and thedministrative Offdice of the United States Courts and be available to the public.
- (b) Orders. In matters'not provided for by rules the district judges and magistrate judges mayregulate their practice in any mann'er consistent' wiih Acts of Congress, with rules adopted under 28.U.S.C. §§ 2072 and 2075, and with local rules of the district in which they act.

(c) Enforcement Local rules and orders imposing a requirement of form must not beenforced in a manner that causes-a party to lose rights because of a negligent failure to comply with
the local requirement.

Rule 84. Forms; Technical Amendments
(a) Forms. The forms in the Appendix suffice under the rules and illustrate the simplicity andbrevity that the rules contemplate. The Judicial Conference of the United States may authorize

"additional forms and may revise or delete forms.
(b) Technical Amendments. The Judicial Conference of the United States may amend theseF > rules or the explanator notes'to make them consistent in form and style with statutory changes, to

correct errors, in grammar, spelling,' cross-references, or typography, and to make other similartechnical changes of form or style.

L.

L.

LI



PROPOSED, REVISION OF THE' ,
FEDERALRULES OF EVIDENCE

Rub 412. Victit's Past Sexual Behavior or Predisposition .

- (a) Evidence Generally Inadmissible; Exceptions. Evidence of the past sexual behavior or L
predisposition of an alleged victim of-sexual misconduct may be admitted onl if it is otherwise

a dmisible under ihese rules and is-
(1) _evidence of specific instances of sexua) behavior with someone other than the person

a s i,¢AS 'of thie sexual misconrduct, when offbered to prove' that the other person was the source
! semen, , o ther physica evidence, or injbu, ,,

' ¢(2) evidence of specific instances-of sexual behavior with the person accused of the
sxual misconduct, when, offered to prove consent by, the vctimh; , -

or -ill . 1 (3) ,.-,: evidence of specific instances of sexual behavior or other evidence of sexual behavior L
.pre'diposi0Stion,' when icase in circuns'tances where exclusion' of the
- eviden Wuld ,viuolate the constitutional rights of the defendant; or L

(4) evidence .of specific instances of sexual- behavior or other evidence -- including
- evidee ;inthm eformof reputation or 'opini-on cncerning the sexual behavior or
, . . ',pr edispos~ition of the' victim. when, ofered in a civil case in circumstanfces where the evidence n
is esetial to a fair and accurate determiation of a claim or defense.''

-(b) Procedure to Determine Admissibility. Evidence must not be offered under this rule
unless th proponent obtains levea of court by a- motion filed under seal, specifically describing the L
ev i. ence'andstating "he purpo~ses for which it will be offered. T'e moti'on must be served on the
alleged victim as, wvell 'as the parties and must be fileat ieast 15 days before trial unless the court
directs-an eali' filing or, 'or good~ cause shown, pertits a later filing. After giving the parties and
the allege4 victi`m an opportunitytobe he~ard in chambers, the curt must determine whether, under

whatconlftdns andin hatmaner ad frm he vidnce may be admitted. The motion and the, twS, ;li mXt~a~t inan~e iN d-S t;< he 'tnal and appellate courts. record of any~b heaing in- chambers muist, remain under seal in the tral n pelt ors

''T L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i

L

L. Public comment should also be solicited respecting the following alternative language in subdivision
(a)(4): 7... when offered in a civil case in circumstances where its probative value substantially outweighs the
danger of unfair prejudice to the parties and harm to the victim." Some minor modifications of the Committee
Note would be needed if this language were adopted. .


