September 29, 1971

MEMORANDUM

TO: Standing Committee on
Rules of Practice and Procedure

FROM: Advisory Committee on Criminal Rules

The Criminal Rules Committee at a meeting on
September 24-25, 1971 approved Rule 45, Alternative No, 1
.for transmittal to the Standing Committee. Copies are
being forwarded herewith,

The Committee also gave preliminary approval to a
draft of proposed state habeas corpus rules which will be
brought before the Criminal Rules Committee in .J-nuary
for final approval together with drafts of proposed 2255
rules, .

Preliminary attention was given to the effect of
review of sentence and a subcommittee has been appointed
to draft proposals for consideration at the January meeting.

The rules proposals circulated in January 1970 were
carefully reviewed in light of comments from the bench
and bar. Revisions were made which will be reflected in
firal drafts to be resubmitted to the committee in January.
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Rule 45. Time (Alternative No. 1)

(a) Computation of Time. In computing any period
of time the day of the act or event from which the
designated period of time begins ta run shall not be
included. The last day of the period so computed
shall be included, unless it is a Saturday, a Sunday,
or a legal holiday, in which event the period runs
until the end of the next day which is not a Saturday,
a Sunday, or a legal holiday. When a period of time
prescribed or allowed is less‘than 7 days, intermedi-
ate Saturdays, Sundays, and legal holidays shall be
excluded in the computation. As used in these rules,
‘“legal holiday” includes New Year’s Day, Wash-
ington’s Birthday, Memorial Day, Independence
Day, Laber Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other
day appointed as a holiday by the President or the
Congress of the United States, or by the state in
which the district court is held.

(b) Enlargement. When an act is required or
allowed to be done at or within a specified time, the
court for cause shown may at any time in its dis-
cretion (1) with or without motion or notice, order
the period enlarged if request therefor is made before
the expiration of the period originally prescribed or
as extended by a previous order or (2) upon motion
made after the expiration of the specified period
permit the act to be done if the failure to act was the
result of excusable neglect; but the court may not
extend the time for taking any action under Rules
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2 RULES OF CRIMINAL PROCEDURE

rulcs 29, 33, 34, and 35, except to the extent and
under the conditions stated in them.

{¢) Unaffected by Expiration of Term (Abrogated).

(a} For Motions; Affidavits. A written motion,
otber than one which may be heard ex parte, and
no:ice of the hearing thereof shall be served not
lates than 5 days before the time specified for the
hearing unless a differerit period is fixed by rule or
order of the court. For cause shown such an order
mey be made on ex parte application. When a
motion is supported by affidavit, the affidavit shall
be served with the motion; and opposing affidavits
may be served not less than 1 day before the hearing
unless the court permits them to be served at a later
time.

(e) Additional Time After Service by Mail. When-
ever a party has the right or is required to do an act
within a prescribed period after the service of a
hotice or other paper upon him and the notice or
other paper is served upon him by mail, 3 days shall
be added to the prescribed period.

(f) Plan for Achiering Prompt Disposition of Crimi-
nal Cases. T'o minimize undue delay and to further the
prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration
of ervminal justice in the district court and before
United States magistrates of the district and shall pre-
pare a plan for the prompt disposition of criminal
cases which shall include rules relating to time limiis
within which procedures prior to trial, the trial itself,
and sentencing must take place, means of reporting the
status of cases, and such other matters as are necessary
or proper to minamize delay and facililate the prompt
disposition of such cases. The disirict plan  shall
wnelude special provision for the prompt disposition of
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RULES OF CRIMINAL PROCEDURE 3

any case in which it appears to the court that there 1s
reason to believe that the pretrial liberty of a particular
defendant who is in custody or released pursuant to rule
46, poses a danger to himself, to any other person, or
to the community. The district plan shall be submitted
for approval to a reviewing panel consisting of the
members of the judicial council of the circuit and either
the chief judge of the district court whose plan is being
reviewed or such other active judge of that court as the
chief judge of the district court may designate. If
approved the plan shall be forwarded to the Adminis-
trative Office of the United States Courts, which office
shall report annually on the operation of such plans to
the Judicial Conference of the United States. The
district court may modify the plan at any time with the
approval of the reviewing panel. It shall modify the
plan when directed to do so by the reviewing panel or
the Judicial Conference of the United Staies. Each
district court shall submit its plan to the reviewing
panel not later than 30 days from the effective date of
this rule.

Apvisory CoMmMITTEE NOTE
(Alternative Draft No. 1)

The addition proposed by Alternative Draft No. 1 to
subdivision {f) of rule 45 is designed to achiev® the more
prompt disposition of criminal cases.

Preventing undue delay in the administration of criminal
justice has become an object of increasing interest and con-
cern. This is reflected in the Congress. See, e.g., 116 Cong.
Rec. 87291-97 (daily ed. May 18, 1970) (remarks of Senator
Ervin). Bills have been introduced fixing specific time limits.
See S. 3936, H.Ix. 14822, H.R. 15888, 9ist Cong., 2d
Sess. (1970).

Proposals for dealing with the problem of delay have
also been made by the President’s Commission on Law
Enforcement and Administration of Justice, Task Force
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Report: The Courts (1967) especially pp. 84-90, and by the
American Bar Association Project on Standards for Criminal
Justice, Standards Relating to Speedy Trial (Approved
Draft, 1968). Both recommend specific time limits for each
stage in the criminal process as the most effective way of
achieving prompt disposition of criminal cases. See also
Note, Nevada’s 1967 Criminal Procedure Law from Arrest
to Trial: One State’s Response to a Widely Recognized
Need, 1969 Utah L. Rev. 520, 542 n. 114.

Historically, the right to a speedy trial has been thought
of as a protection for the defendant. Delay can cause a
hardship to a defendant who is in custody awaiting trial.
Even if afforded the opportunity for pretrial release, a defend-
ant nonetheless is likely to suffer anxiety during a period of
unwanted delay, and he runs the risk that his memory and
those of his witnesses may suffer ¢s time goes Hn.,

Delay can also adversely affect the prosecution. Wit-
nesses may lose interest or disappear or their memories may
fade thus meking them more vulnerable to cross-examination.
See Note, The Right to a Speedy Criminal Trial, 57 Colum.
L. Rev. 846 (1957).

There is also a larger public interest in the prompt dis-
position of criminal cases which may transcend the interest
of the perticular prosecutor, defense counsel, and defendant.

- Thus there is need to try to expedite criminal cases even

when both prosecution and defense may be willing to agree
to & continuance or continuances. It has long been said that
it is the certain and prompt imposition of a criminal sanction
rather than its severity that has a significant deterring
effect upon potential criminal conduct. See Banfield and
Anderson, Continuances in the Cook County Criminal
Courts, 35 U. Chi. L. Rev. 259, 259-63 (1968).

Providing specific time limits for each stage of the criminal
justice system is made difficuls, particularly in federal courts,
by the widely varying conditions which exist between the
very busy urban districts on the one hand and the far less
busy rural districts on the other hand. In the former, account
must be taken of the extremely heavy caseload, and the pre-
seription of relatively short time limits is realistic only if
there is provided additional prosecutorial and judicial man-
power. In some rural districts, the availability of a grand jury
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only twice a year makes unrealistic the provision of short
time limits within which an indictment must be returned.
This is not to say that prompt disposition of criminal cases
cannot be achieved. It means only that the "achieving of
prompt disposition may require solutions which vary from
district to district. Finding the best methods will require
innovation and experimentation. To encourage this, the pro-
posed draft mandates each district court to prepare a plan to
achieve the prompt disposition of criminal cases in the dis-
trict. The method prescribed for the development and ap-
proval of the district plans is comparable to that prescribed
in the Jury Selection and Service Act of 1968, 28 U.S.C.
§ 1863(a).

Each plan shall include rules which specify time limits and
& means for reporting the status of criminal cases. The ap-
propriate length of the time limits is left to the discretion of
the individual district courts. This permits each district
court to establish time limits that are appropriate in light of
its criminal caseload, frequency of grand jury meetings, and
any other factors which affect the progress of criminal actions.
Where local conditions exist which contribute to delay, it is
contemplated that appropriate efforts will be made to elim-
inate those conditions. For example, experience in some rural
districts demonstrates that grand juries can be kept on call
thus eliminating the grand jury as a cause for prolonged
delay. Where manpower shortage is a major cause for delay,
adequate solutions will require congressional action. But the
development and eanalysis of the district plans should
disclose where manpower shortages exist; how large the short-
ages are; and what is needed, in the way of additional man-
power, to achieve the prompt disposition of criminal cases.

The district court plans must contain special provision for
prompt disposition of cases in which there is reason to
believe that the pretrial liberty of a defendant poses danger
to himself, to any other person, or to the community.
Prompt disposition of criminal cases may provide an alter-
native to the pretrial detention of potentially dangerous
defendants. See 116 Cong. Rec. 87291-97 (daily ed. May 18,
1970) (remarks of Senator Ervin). Prompt disposition of
criminal cases in which the defendant is held in pretrial
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6 RULES OF CRIMINAL PROCEDURE

detention would ensure that the deprivation of liberty prior
to conviction would be minimized.

Approval of the original plan and any subsequent modi-
fication must be obtained from a reviewing panel made up
of one judge from the district submitting the plan (either
the chief judge or another active judge appointed by him)
and the members of the judicial council of the circuit. The
makeup of this reviewing panel is the same as that provided
by the Jury Selection and Service Act of 1968, 28 U.S.C.
§ 1863(a). This reviewing panel is also empowered to direct
the modification of a district court plan.

The Gircuit- Court of Appeals for the Second Circuit
recently adopted a set of rules for the prompt disposition
of criminal cases. See 8 Cr. L. 2251 (Jan. 13, 1971). These
rules, effective July 5, 1971, provide time limits for the early
trial of high risk defendants, for court control over the
granting of continuances, for criteria to control continuance
practice, and for sanction against the prosecution or de-
fense in the event of noncompliance with prescribed time
limits.
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APPENDIX A

Amendment to Rule 50,
Federal Rules of Criminal Procedure

Rule 50. Calendars; Plan for Prompt Dis-
position,

(a) Calendars. The district courts may
provide for placing criminal proceedings upon
appropriate calendars. Preference shall bc
given to criminal proceedings as far as prac-
tible.

(p) Plan for Achieving Prompt Disposition of Crimi-
nal Cases. To mininitze undue deldy and to further the
prompt disposition of criminal cases, each aistrict court
shall conduct a continuing study of the administration
of criminal justice in the district court and before
United States magisirates of the district and shall pre-
pare a plan for the prompt disposition of criminal
cases which shall include rules relating fo time limits
within which procedures prior to trial, the trial itself,
and sentencing must take place, means of reporting the
status of cases, and such othe:r malters as are necessary
or proper to minimize delay and facilitate the prompt
disposition of such cases. The district plan shall
include special provision for the prompt disposition of
any case in which it appears to the court that there s
reason to believe that the pretrial liberty of a particular
defendant who is 1n custody or released pursuant to rule
46, poses a danger to himself, to any other person, or
to the commuiity. The district plan shall be submutted
for approval to o reviewing panel consisting of the
metbers of the judicial council of the circuit and either
the chief judge of the district cowrt whose plan vs being
reviewed or such other active judge o, that court as the
chief judge oi the district court may designate. If
approved the plar skall be forvarded to the Adminis-
trative Office of the United States Courts, which office
shall report annually on the operation of such plans to
the Judicial Conference of the [ nited States. The
district court may modify the plan at any lime with the
approval of the reviewing pancl. It shall modify the
plan when directed to do su by the reviewing panel or
the Judicial C'onference of the Uwnited Ntates. Fach
district court shall submit s plarn lo the reviewing
panel not later thar 3¢+ days from the effective date of
this rule
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ADVISORY COMMITTEE NOTE

The addition to the rule proposed
by subdivision (b) is designed to
achieve the more prompt disposition
of criminal cases.

Preventing undue delay in the administration of criminal
justice has become an object of increasing interest and con-
cern. This is reflected in the Congress. See, e.g., 116 Cong.
Rec. S7291-97 (daily ed. May 18, 1870) (remarks of Senator
Ervin). Bills have been introduced fixing specific time limits.
See S. 3936, HR. 14822, H.R. 15888, 0lst Cong., 2d
Sess. (1870).

Proposals for dealing with the problem of delay have
also been made by the President's Commission on Law
Enforcement and Administration of Justice, Task Force
Report: The Courts (1987) especially pp. 84-90, and by the
American Bar Association Project on Standards for Criminal
Justice, Standards Relating to Speedy Trial (Approved
Draft, 1968). Both recornmend specific time limits for each
stage in the criminal process as the most effective way of
achieving prompt disposition of criminal ceses. See also
Note, Nevada’s 1967 Criminal Procedure Law from Arrest
to Trial: One State’s Response to a Widely Recognized
Need, 1969 Utah L. Rev. 520, 542 n. 114.

Historically, the right to a speedy trial has been thought
of as a protection for the defendant. Delay can cause a
hardship to a defendant who is in custody awaiting trial.
Even if afforded the opportunity for pretrial release, a defend-
ant nonetheless is likely to suffer anxiety during a period of
unwanted delay, and he runs the risk that his memory and
those of his witnesses may suffer ¢s time goes on,

Delay can also adversely affect the prosecution. Wit-
nesses may lose interest or disappear or their memories may
fade thus meking them more vulnerable to cross-examination.
See Note, The Right to a Speedy Criminal Trial, 57 Colum.
L. Rev. 846 (1957).

There is also a larger public iiterest in the prompt dis-
position of criminal cases which may transcend the interest
of the particular prosecutor, defense counsel, and defendant.
Thus there is need to try to expedite criminal cases even
when bath prosecition and defense may be willing to agree
to a continuance ur continuances. It has long been said that
it is the cer*ain anc prompt imposition of a criminal sanction
rather thas ity scverity ihat has a significant deterring
effect upon priential eriminal conduct. See Banfield and
Anderson, Contincanzes in the Cook County Criminal
Courts, 35 U. Chi. 1. Rev. 259, 259-63 (1968).

Providing specific ti-es limits for each stage of the criminal
justice system is made :i:{Rcult, particularly in federal courts,
by the widely varving conditions which exist betweer the
very busy urban districts on the vne hand and the far less
busy rural districts on the other hand. In the former, account
must be taken of the extremely heavy caseload, and the pre-
scription of relatively short time limits is realistic only if
there s provided additional prosecutorial and judicial man-
power. In some rural districts, the availability of a grand jury
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only twice & year makes unrealistic the prov.ion of short
time limits within which an indictment must be returned.
This is not to say that prompt dis}. s.tion of criminal cases
cannot be achieved. It means only that the achieving of
prompt disposition may require sciuti ns which vary from
district to district. Finding the best methods will require
innovstion and experimentation. To encourage this, the pro-
posed draft mandates each distriet court to prepare a plan to
achieve the prompt disposition of criminal cases in the dis-
trict. The method prescribed for the development and ap-
proval of the district plans is comparable to that prescribed
in the Jury Selection and Service Act of 1668, 25 .S.C.
§ 1863(a).

Each plan shall include rules which spe-.  we -inuta »nd
a means for reporting the status of crin el uase- ~ 5 ap-
propriate length of the time limits is left .~ “a ¢ . v
the individual district courts. This == = w & v
court to establish time limits that are ap « .7 (5. 1.+ "
its criminal caseload, frequency of grand j» meet:. .. .u

any other factors which affect the progress ¢ ¢ 17 1ga1cu 9
Where local conditions exist which contribuie - 2 %« %t
contemplated that appropriate efforts will b made 1 e fir-
inate those conditions. For example, experience in sorr+ rural
districts demonstrates that grand juries can be kept on call
thus eliminating the grand jury as a ceuse for prolonged
delay. Where manpower shortage is a major cause for delay,
adequete solutions will require congressional action. But the
development and analysis of the district plans should
disclose where manpower shortages exist; how large the short-
ages are; and what is needed, in the way of additional man-
power, to achieve the prompt disposition of criminal cases.

The district court plans must contain special provision for
prompt disposition of cases in which there is reason to
believe that the pretrial liberty of a defendant poses danger
to himself, to any other person, or to the community.
Prompt disposition of criminal cases may provide an alter-
native to the pretrial detention of potentially dangerous
defendants. See 116 Cong. Rec. S7291-97 (daily ed. May 18,
1870) (remarks of Senator Ervin). Prompt disposition of
criminal cases in which the defendant is held in pretrial
detention would en~ure that the deprivation of liberty prior
to convietion would be minimized.

Approval of the original plan and any subsequent modi-
fication must b~ obtuined from a reviewing panel made aj
of ane judge from the district submitting the plan (either
the chief judge or another active judge appointed by him)
and the members of the judieial council of the cireuit The
mukeup of this reviewing panel 1s the same as that provided
by the Jurv Selection and Serviee Act of 19685, 28 U.S.C
§ 1863713, This reviewing panel is also empowered to direct
the 5075 ation of a district court plan

Tie ~ . cuit Court of Apneals for the Second Circuit
ecentlv wdopted a <et of rules for the prompt disposition
of eriminal cases. See & Cr T, 2231 (Jan 13, 1971 These
rules. effective Julv 5, 1971, provide time limit- for the early
trial of high tisk defendants. fer court control over the
granting of continnances, for criteria to control continuanee
practice. and for sanction against the prosecntion or de-
fense in the event of nancompliance with preseribed time
limits -
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