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Rule 412.

(a> Ex;Qsq9g_gggg;gl;x_;nagnlﬁsih;e- Evidence of the

following types is nct adn1591ble in any civ11 or c¢riminal

proceeding 1nvolv1nq allqged sexual misconduct except as provided
in subdivisions (b)léhd Ccf:

(1) :evidénce that, or offered to prove thét, any
alleged victim engaéed in other sexual behavior; and

(2) evidence of, or offered ﬁo preve, ahy alleged
victim’s sexual predisp051t1on.

(b} Excggt1ons.

(1) 1In a criminél case, proof of the following
types is admissible; if otherwise admissible under these'
rules: |

(B) evidence of specific instances of sexual
hehavior by the alleged victim offered to prove that
ancther person: ‘was ‘the source of semen, injury, or
other physical ev1dence,

(B) ev1dence of specific 1nstanc¢s of sexual
behavior by the alleged victim with respect to the
perscon accused of th; sexual misconduct offered to
prove consent:iand

(C) evidence the exclusion of which would violate
the ccnstitutiénal rights of the defendant.

(2) In civil cases, evidence of, or offered to prove,

sexual behavior or alleged sexual predisposition of any

May 24, 1993
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b l ‘f‘,

alleged v1ct1m 'is admlsslble if it is ctherwise adnissible
under these rules, and if its probative value -ubstantlally
outwelghs the danger of hafm éo any vzctim and of unfalr
prejudlce to any party.‘Proof may be made by evmdence of
reputatlon or ev;dence in the forn cf an oplnxon only is
reputation has been placed in coptroyersy‘by tpg alleged
victin. -
(¢c) e V t termine Admisgibility.

A party offering evidence ﬁnder subdivision (b) of this
rule must make a motion for admission,ﬁsﬁecifically describing
the evidence and stating the purposes for ﬁhich it is offered.
The motion must be served upon the alleged victim and the parties
and nust be filed no later than 14 days before trial unless the
court directs an earlier filing or, pernits a later filing,
including guring tfigl, for good cause shown. The motion, all
related papers, and the recor& 6f any hearing must be and remain
under seal unless otherwise ordéred by the court. Before
admitting such evxdence, the court must hold a hearing in camera

and afford the alleged victim as well as the parties the right to

be present and an opportunity to be heard.

May 24, 1993
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RULE 412. ADMISSIBILITY stx—-evmmu—m OF VICTIN'S
PAST ERXUAL BEHAVIOR M&W
(a) WM Netwithatanding—any

Evidence of the followihg

i

riminal i nvol*" _alleged sexu iscond xcept as

provided in sg.pdlvz.slons “

1

1) v;de ce tha or offered o prove that eged

{d) E;gep_tlgns. Ne%yﬁhﬁ%aﬁémwmaf—m—
. ‘ . i
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(A) paa% gv;dgnce gf gpgg;g;g ;nggg ces of sexual
bchavxor kg the glleged v;gg;m w&%h—peraene—e%hef—%haa
ihe—aeeaeeéé offered ;g_n:ggg hf—%he-aeeused—apen—the

QVJ.genﬂe'l ﬂ |
(&) iaas% mwm_g, gexual

NN

behav1cr Qx ghe allegeg x;gg; w:th resgect to the

aeeuséé pgrson gcggsed of the §exu§1 m;gccnduc aaé—&s
offered ‘ i ;

gconsent: gnd

(C) evidence the exclusion of which would violate

the cénstltutiona § of the defe dant.

(2) In civil cgégs. gx;gence of. o; g:fered to prove, sexusl

5 1 redls osltlon‘ f any all vieti

the alleged victim.;

{e)

Procedure to Determine Aggissibigity,

May 24,

1993
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A _party ogﬁgziﬁg evidence under subdivision (b} of this rule
must make a motion for admission., specificallv describing the
'n: he oses for which it i ered. The
notion must be gg:gég upon the alleged victim and the parties and
nust be filed no later ;ggg 14 davs before trial unless the court
directs an earlier filing or, permits a Jater filing, ineluding
ing tri for : e ;use shown. The motion, all related
papers, and the record of anv hearing muset be and remain under
seal unless otherwise ordered bv the court. Before admitting
such evidence, the ccurt ggé; hold a hearing in camera and afford
the alleged victim as well as the parties the right to be vresent
:ng_ea_Qﬁpgszuaisx;ig_hs_hsg;gL
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COMMITTEE NOTE

Rule 412 has bggnirévised to diminish some of the confusion
engendered by the o%iginal rule and to expand the protection |
afford@d allcgéd viétimsiof sexual misconduct. Rule 412 applies
to both civil and cfiminél proceedings. The rule aims to
safeguard the alleged victim against the inQasion of privacy,
potantial‘gmbarfasséentland sexual stereotyping that is
associated with public disclosure of intimate sexual details and
the infusion of sexﬁal innuendo into the factfinding proéess. By
affording victims p:otecﬁion in most instances, the rule also
encecurages victims ¢f sexual misconduct to institute and to
participate in legal proceedings against alléged offenders.

Rule 412 seeks;to achieve these objectives by barring
evidence relating to the alleged victim’s sexual behavior or
alleged sexual prédisposition, whether offered as substantive
evidence or for impgachmént, except.in designated circunmstances
in which the probative value of fhe evidence significantly
outweighs possible harm to the witness. The rule further
requlates the form of prooctf, theyinferences that may be drawn,
and the procedural ?:oteétions that apply when evidence is
proffered pursuant %o the specified exceptions.

The reQised rule applies in all cases invelving sexual
misconduct in which thgre is evidence that someone was a victim,
without regard to w#ether the alleged victim or person accused is
a party to the liti§atioh. Rule 412 extenﬁs to "pattern"

witnesses in both criminal and civil cases whose testimony about

= -, . dEULL TWI0ZD a3~
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other instances of %exual misccﬁd&ét by the person accused is
relevant and otherwisa admissible. When the case does not involve
alleged sexual mlscqnduct, ev;dence relatlng to a thlrd-party
witness' alleged seXual actzvit;es is not within the ambit of
Rule 412 The w;tness w111 however, be protected by other rules
such as Rules 404 aqd 608, as well as Rule 403.

Th;‘terminologf "alleged Qictim" is used because there will
frequently be a factual dispute as to whether Qexual misconduct
occurred, and not‘tc conﬂbte any requirement that the misconduct
be alleged in the‘ﬁleadihgs. Rule 412 does not, however, apply
unless the person aéainst'whom the evidence is offered can
reasonabiy be charaéterized as a "victim of alleged sexual
misconduct.” When ﬁhis {s not the case, as for instance in a
defamation action iﬁvolving stateﬁents concerning sexual
misconduct in which the evidence is offered to show that the
alleged defamatory statements were true or 4id not damage the
plaintiff’s reputation, neither Rule 404 nor this Rule will
operate to bar the évidence: Rulas 401 and 403 will continue to
control. Rule 412 will, howéver, épplyqin a Title VII action in
which the plaintiff has ﬁlleged sexual harassment.

The reference ﬁo a person "accused" is also used in a non-
technical sense. Tﬁere is no requirement that there be a criminal
charge pending agafnst the person or even that the misconduct
would constitute aicriminal offense. Evidence offered to prove

»

allegedly false prior claims by the victim can raise troublesome

issues as to whether the prior claim was in fact "false" as
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compared to "unsubs%antiated“ or "withdrawn," and whether the
circumstances of th% earlxer charges are probative with regard to
the present complalnt. Because evidence of false claxms does not
on its face constltpte eyidence barred by Rule 412, and because
the court will ofte% have to determine whether the evidence
proves something mo%e thanynere)propensity in ruling on
admissibility, thes? claims fall more appropriately within the
framework of Rule 4@4 than Rule 412.n:¥%

Subdivision (55. As amended, Rule 412 bars evidence of
cffered to prove the viectim’s sexual behavior and alleged gsexual
predisposition. Ev;dence, which might otherwise be admlssible
under Rules 402, 4q4(b), 405, 607, 608, 60%, or some other
evidence rule, musg be excluded if Rrule 412 so requires., The
word Yother® is uséd to suggest some flexibility in admitting
evidence "“intrinsic" to the alleged sexual misconduct. Cf.
Committee Note to 1991 amendment to Rule 404(b).

Past sexual béhavior connotes all activities that involve

actual physical conduct, i.e. sexual intercourse and sexual

contact, or that imply sexual intercourse or sexual contact. See,

e.g., United States v. Gallowav, 937 F.2d 542 (10th Cir. 1991),
cert. denied, 113 8.Ct. 418 (1992) (use of contraceptives

inadmissible sinceiuse implies sexual activity); Dnited States v.
One Feather, 702 F.2d 736 (8th Cir. 1983) (birth of an
illegitimate child inadmissible); State v. Carmichael, 727 P.2d
918, 925 (Kan. 198%) {(evidence of venereal disease inadmissible).

In addition, the wérd "behavior" should be construed to include
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act;vities of the m%nd such as fantasies or dreams. See Charles
A, erght & Kenneth'A. Graham, Jr., Federa actice and
Ezgggig__ §5384 at P. 548 (1980) ("Whlle there may be some doubt
under statutes thatlrequlre 'conduct ’ lt would seem that the

language of Rule 412 is broad enough to encompass the behavior of
the nlnd.“) . i

“The ruie has b;en amended to alsq exclude all other evidence
relating to an alle%ed victim of sexggl misconduct that is
offered to prove o:;to'imply a sexual rredispcsition. This
amendment ié designéd to exclude evidence that does not directly
refer to sexual activities or thoughts but that the proponent
believes may have ajsexual connotation for the factfinder.
Admission of such eﬁidence would conpravene Rule 412’s objectives
of'shielding the al#eged vietim frgi potential embarrassment and
safeguarding the viétim against stereotypical thinking.
Consequently, unles# thé (b)(;) excepticp is satisfied, evidence
such as that relatiﬁg to the alleged victim’s mode of dress,
speech, or life style will not be admissible.

The amendment eliminates the confusing introductory phrase,
("(n)otwithstandingfany other provision of law"); the limitation
of the rule to "a c%iminal case in which a person is accused of
an offénse undér ch%pter 109A of title 18, United States Code;"
and the absolute stéatement that "reputation or opinien evidence
of the past sexual behav1or of an alleged victim of such offense
is not admlsszble.“g The Committee believes that these

eliminations will promote clarity without reducing unnecessarily
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the protection afforded to alleged victinms.

The introductoﬁy phrase in subdivision (a) was deleted
because it lacked clarity and contained no explicit reference to
the other provisions of law that were intended to be overridden.
The reason for extending the rule to all criminal cases is
cbvious. If a defendant is charged with kidnapping, and evidence
is offered, either éo prove motive or as background, that the
defendant sexually staulted the victiﬁ, the need to protect the
victim is as great ;s it would be in a prosecution for sexual
agsault. The strong social policy of protecting a victim’s
privacy and encouraging victins to come forward to report
¢riminal acts is noi‘confined to cases that involve a charge of
sexual assault. Although a court might well exclude sexual
history evidence unher Rule 403 in a kidnapping or similar case,
the Advisory Committee believes that Rule 412 should be extended
<o that it explicitly covers all criminal cases in which a claim
is made that a peréon is the vietim of sexual misconduct.

The reason for extending Rule 412 to civil cases is equally
obvious. The need to protect alleged victims against invasions
of privacy, potential enmbarrassment, and unwarranted sexual
stereotyping, and the wish to encourage victims to come forward
when they have been sexually molested do not disappear because
the context has shifted from a eriminal prosecution to a claim
for damages or injunctive relief. There is a strong social policy
in not only punishinq those who engage in sexual misconduect, but

in also providing relief to the vietim. Thus, Rule 412 applies

5
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in any civil case iﬁ which:a person claims to be the victim of
sexual misconduct, éuch as actions for sexual battery or sexual
|

harasszent. Lo if P b . oy !

The conditional clause, "except as provided in subkdivisions
(b) and (c)* is int%nded~to make clear that evidence of the types
described in subdivision (2) is admissible only under the’
strictures of thosefsections. Subdivision (b) notes that the
exceptions only appiy if the evidence is otherwise admissible
under other rules o% evidence. For example, in determining
admissibility, the %ourt must consider Rules 402 and 403, and
perhaps other Rulesgsﬁch as Rules 404 and 405. In addition, the
evidence must satisfy the procedural requirements for
admissibility contained in subdivision (c).

Subdivision (hi. Subdivision (k) spells cut the specific
circumstances in which some evidence may be admissible that would
otherwise be barredlby~the general rule expressed in subdivision
(a) . As amended, Rule 412 will be virtually unchanged in criminal
cases, but will pro%ide protection to any person alleged to be a
victin of sexual mi§conduct regardless of the charge actually
brought against an ;ccUSed. A new exception has been added for
civil cases.

In a criminal %ase, subdivision (b) (1) may admit evidence
pursuant to three p;ssible exceptions, provided the evidence also
satisfies other req?irements for admissibility specified in the
Federal Rules of Ev.zidence, including Rule 403. Subdivisions

(b) (1) (&) and (b)(l)(B) require proof in the form of specific
|
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instances of sexuai behavior in recognition of the limited
probative value and dubious rellabllity of evidence of reputation
or evidence in the form of an Oplnlon.

Under subd1v1ﬁion (b) (1) (&), evidence of specific instances
of sexual behavior WIth persons other than the person whose
sexual nlsoonduct is alleged may be admissible if it is offered
to prove that anothsr person was the source of semen, injury or
other phys;cal evidfnoe. Where the prosecutlon has directly or
indirectly asserted that the physical eVLdenoe originated with
the accused, the defendant must be afforded an cpportunity to
prove that another berson was responsible. See United States V.
Begay, 937 F.24 515, 523 n. 10 (1o0th Cir. 1991). Evidence offered
for the specific purpose identified in this subdivision may still
be excluded if it does not satisfy Rules 401 or 403. See, e.g.,

States v. Azure, 845 F.2d 1503, 1505-06 (8th cir. 1988)
(10 year old victisfs iﬁjuries indicated recent use of force:
court excluded evidence of consensual sexual activities with
witness who testified at in camera hearing that he had never hurt
victim and faiied ﬁo establish recent activities).

Under the exceﬁtion in subdivisionv(b)(l)(B), evidence of
specific instances Qf sexual behavior with respect to the person

whose sexual misconduct is alleged is admissible if offered to

‘prove consent. Admlssible pursuant to this exoeptlon m;ght be

evidence of prior 1nstances of sexual act1v1ties between the
alleged victim and the accused, as well as statements in which

the alleged victim expresssd an intent to engage in sexual
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' '
intercourse with the accused, or vozced sexual fantasies

B

involving ‘the speclfic accused. Evzdence relating to the v1ct;m s

[

alleged sexual predisp051tlon is not admlSSlble pursuant te ‘this
; " . w::.f»l AR '

exception., = | |

Under eubd;vxsien (b)(l)(C), ev;dence of speclfic 1nstanees
of conduct may not be excluded if the result would be to deny a
criminal defendant the protectzons afforded by the Constitut;on.
For example, statements in which the victlm had expressed an
intent to have sex w1th the first pereon encountered on a
particular occasion mlght not be excluded Wlthout v1olating the
due process right of a rape defendant seeklng to prove consent.
Recognition of this basac prlncxple wa;;erbressed in subdivision
(k) (1) of the origlnal rule. The Unzted States Supreme Court has
recognized that in varlous clrcumstanees e defendant may have a
right to introduce ev;dence otherwzse\precluded by an evidence
rule under the Confrontation Clause. ¢ \1e. . en v.
Kentucky, 488 U.s. 227 (1988) (defendant 1n rape cases had right
to inguire into elleged victin’s cohabxtatzon Wlth another man to
show bias). |

Subdivision (bf(z) governs the admissibility of otherwise
prescribed evidenceiin civil cases. It employs a balancing test
rather than the speeific exceptions etated inisubdivision (b) (1)

in recognition of tﬁe‘difficuity of foreeeelng future

developments in the law. Greater flex1b111ty is needed to

accommodate eVOlvzng causes of action such as claims for sexual

harassment.
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The‘bg;ancing &est requires the proporent of the evidence to
convince thé court‘&hat the probative value of the proffered
evidence "suhstantigllyﬂoutweighs the danger of harm to any
victim and o! unrai; pPrejudice to any party." This test for
admitting evidence %ffered to prove sexual behavior or sexual
propensity in civil%cases differs in three respects from the
general rule éoﬁern}ng admissibility set forth in Rule 403.
Pirst, it reverses #he usual procedure spelled out in Rule 403 by
shifting the burden%to the proponent to demonstrate admissibility
rather than making Fhe opponent justify exclusion of the
evidence. Second, tﬁe standard expressed in subdivision (b)(2) is
more stringent; it raises the threshold for admission by
requiring that the érobative value of the evidence subgtantially
outweigh the sp¢cified dangers. Finally, the Rule 412 test puts
*harm to the victimﬁ on the scale in addition to prejudice to the
parties. |

Reputation and character evidence may be received in a civil
case only if the alleged victim has put his or her reputation
into controversy. Tﬁe victim may do so without making a spécific

allegation in a'pleqding. Cf. Fed.R.Civ.P. 35(a).

Subdivision (¢). Amended subdivision (¢) is more concise
and understandable than the subdivision it replaces. The
requirement of a noﬁion before trial is continued in the amended

rule, as is the proﬁision that a late motion may be permitted for

geod cause shown. In deciding whether to permit late filing, the

9
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court may take into account the conditions' previously zncluded in
the rule' namely whéther the evidence is newly d;scovered and
could not have beenlobtained earlier through the- exzstence of due;
diligence, and whether the issue to which siich ev;dcnce relates
has newly arisen inxthe case. The 'rule recognlzes that in some
instances the clrcumstances that justify an appl;catlon to
introduce evidence 6therwise barred by Rule 412 will not becone
apparent until trlal.

The amended ru;e requires that all papers connected with the
motion and any reco%d of a hearing on the motion be kept and
remain under seal dﬁrinq the course of trial and appellate
preceedings unless étherwise ordered. This is to assure that the
privacy of the alleéed;victim is preserved in all cases in which
the court rules thaé‘proffered evidence is notyadmissible, and in
which the hearing r%fers to matters that are not received, or afe
received in another:form.

The amended ru#e provides that before admitting evidence
that falls within the prohibition of Rule 412(a), the court must
hold a hearing in camera at which the alleged victim and any
party must be afforded the right to be present and an opportunity
to be heard.

The procedures:set forth in subdivision (c) do not apply to
discovery of a vict#m's past sexual conduct or predisposition‘in
civil cases, which #ill be continued to be governed by Fed. R.

civ. P. 26. In orde# not to undermine the rationale of Rule 412,

however, courts shoﬁld enter appropriate orders pursuant to Fed.
|
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R. Civ., P. 26 (¢) t% protect the victim against unwarranted
ingquiries and to gn?ure confidentiality. Courts should
pPresumptively issueipmotectiva orders barring discovefy unless
the party seeking dkscovery makes a showing that the evidence
sought to be discov;red would be relevant under the facts and
theories of the par%icular case, and cannot be obtained excéﬁt
through discovery. #n an action for sexual harassment, for
instance, while som% evidence of the alleged victim’s sexual
behavior and/or preéisposition in the workplace may perhaps be
relevant, non-work élace conduct will usually be irrelevant. Cf.
Burns v. McGredor, E F.24 (8th Cir. 1993) (posing for a

nude magazine outside work hours is irrelevant to issue of

unwelcomeness of se#ual advances at work). Confidentiality orders
should be presumptiﬁely granted as well.

One substantivé change made in subdivision (¢} is the
elimination of the following sentence: "Notwithstanding
subdivision (b) of fule 104, if the relevancy of the evidence
wvhich the accursed éeaks to offer in the trial depends upon the
fulfillment of a coﬂdition of fact, the court, at the hearing in
chambers or at a sugsequdnt hearing in chambers schedules for
such purpose, shalliacceﬁt evidence on the issue of whether such
condition of fact ié fulfilled and shall determine such issue."
On its face, this l%nguage would appear to authorize a trial
judge to exclude evidence of past sexual conduct between an

alleged victim and an accused or a defendant in a civil case
|

based upon the Judge’s belief that such past acts did not occur.
z
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|
Such an author;zatipn raises
questions of invasiLn of 'the right to a jury trial under the

Sixth and Seventh Amcndnents. §ee 1 8. SALTZBURG & M. MARTIN,
FEDERAL RULES OP EVIDENCE MANUAL, 396-57 (5th ed. 1590).

The Advisory Cpmmittee concluded that the amended rule
provided adequate p;otect;on for all persons claiming to be the
vietims of sexual nisconduct, and that it was inadvisable to
continue to include;a provision in the rule that has been

confusing and that raises substantial constitutional issues.
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