
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 19-20, 1997

Washington, D.C.

Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Thursday and Friday, June 19-20, 1997.  The
following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Judge Frank H. Easterbrook
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan W. Perry, Esquire
Sol Schreiber, Esquire
Judge Morey L. Sear
Chief Justice E. Norman Veasey
Acting Deputy Attorney General Seth P. Waxman
Judge William R. Wilson

Alan C. Sundberg, Esquire was unable to be present.  Mr. Waxman was able to attend the
meeting only on June 19.  Ian H. Gershengorn, Esquire and Roger A. Pauley, Esquire represented
the Department of Justice on June 20.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts: Mark D.
Shapiro, senior attorney in that office: and Patricia S. Channon, senior attorney in the Bankruptcy
Judges Division of the Administrative Office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter



June 1997 Standing Committee Meeting - Minutes Page 2

Advisory Committee on Criminal Rules
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Mary P. Squiers, project director of the local rules project; and
James B. Eaglin, acting director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference had submitted its final report to the
Congress on the Civil Justice Reform Act.  She stated that the committee at its January 1997
meeting had been presented with a proposed draft of the Conference’s report, prepared by a
subcommittee of the Court Administration and Case Management Committee (CACM).  The
members had expressed a number of serious concerns with the document, which were later
conveyed informally to the Administrative Office and CACM.  As a result, the final Judicial
Conference report was adjusted in several respects.  Judge Stotler pointed out that the report
included a number of specific recommendations concerning the Federal Rules of Civil Procedure.

Judge Stotler reported that the Judicial Conference at its March 1997 session had
approved the committee’s recommended changes in the civil and criminal rules to conform them
to recent statutory amendments to the Federal Magistrates Act.  The changes had been sent to the
Supreme Court for action on an expedited basis.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last meeting,
held on January 9-10, 1997.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej presented the report of the Administrative Office (AO), which consisted of: (1)
a description of recent legislative activity; and (2) an update on various administrative steps that
had been taken to enhance support services to the rules committees.  (Agenda Item 3)

He reported that many bills had been introduced in the Congress that would amend the
federal rules directly or have a substantial impact on them.  He described several of the bills,
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covering such diverse matters as grand jury size, scientific evidence, composition of the rules
committees, offers of judgment, protective orders, cameras in the courtroom, forfeiture
proceedings, and interlocutory appeals of class certification decisions. 

Judge Stotler pointed out that Mr. Rabiej and the rules office had prepared written
responses to the Congress setting forth the Judiciary’s positions on these various legislative
initiatives.  She emphasized that the AO had prepared the responses in close coordination with the
chairs and reporters of the Standing Committee and advisory committees.  All the letters had been
carefully written and approved, and the judiciary’s positions had been formulated under very tight
deadlines.

One of the members suggested that it might be productive for individual members of the
rules committees to contact their congressional representatives on some of the legislative
proposals.  Judge Stotler responded that she would be pleased to take advantage of the services
of the members, subject to maintaining consistency with any Judicial Conference choice as to a
selected spokesperson.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eaglin presented an update on the Federal Judicial Center’s recent publications,
educational programs, and research projects.  (Agenda Item 4)  Among other things, he reported
that the Center was in the process of updating the manual on scientific evidence and hoped to
have a new edition ready by the middle of 1998.  He also pointed out that the Center was in the
process of conducting a detailed survey of 2,000 attorneys to elicit their experiences with
discovery practices in the federal courts.  The results would be presented to the Advisory
Committee on Civil Rules at the committee’s September 1997 meeting.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 27, 1997, and his memorandum of June 10, 1997
(Agenda Item 8).  

He reported that the advisory committee had completed its style revision project to clarify
and improve the language of the entire body of Federal Rules of Appellate Procedure.  It now
sought Judicial Conference approval of a package of proposed style and format revisions
embracing all 48 appellate rules and Form 4.  The comprehensive package had been developed by
the committee in accordance with the Guidelines for Drafting and Editing Court Rules and with
the assistance of the Standing Committee’s Style Subcommittee and its style consultant, Bryan A.
Garner.
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Judge Logan stated that the public comments received in response to the package had not
been very numerous, but they were very favorable to the revisions.  He noted that judges and legal
writing teachers had expressed great praise for the results of the project, and many judges had
also commented orally that the revised rules were outstanding.  Only one negative comment had
been received during the publication period.

Rules With Substantive Changes

FED. R. APP. P. 5 and 5.1

Judge Logan reported that the Standing Committee had tentatively approved proposed
consolidation of Rule 5 and Rule 5.1 and revisions to Form 4 at its June 1996 meeting, after the
package of rules revisions had been published.  Accordingly, these additional changes were
published separately in August 1996.

Judge Logan pointed out that Rule 5 governs interlocutory appeals under 28 U.S.C.
§ 1292(b), while Rule 5.1 governs discretionary appeals from decisions of magistrate judges under
authority of 28 U.S.C. § 636(c).  The advisory committee had not contemplated making
substantive changes in either of these two rules.  But when the Advisory Committee on Civil
Rules proposed publication of a new Civil Rule 23(f), authorizing discretionary appeals of class
certification decisions, the appellate committee concluded that a conforming change needed to be
made in the appellate rules.  It decided that the best way to amend the rules was to consolidate
rules 5 and 5.1 into a single, generic Rule 5 that would govern all present, and all future,
categories of discretionary appeals.  In late 1996, the Congress enacted the Federal Courts
Improvements Act of 1996, which eliminated appeals from magistrate judges to district judges in
§ 636(c) cases and made Rule 5.1 obsolete.

Judge Logan said that following publication the advisory committee added language to
paragraph (a)(3) to specify that the district court may amend its order to permit an appeal “either
on its own or in response to a party’s motion.”  It also added the term “oral argument” to the
caption of subdivision (b), made other language changes, and included a reference in the
committee note to the Federal Court Improvements Act of 1996.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP .P. 22

Judge Logan reported that the Anti-Terrorism and Effective Death Penalty Act of 1996
had amended Rule 22 directly.  It also created two statutory inconsistencies.  First, it extended the
statutory habeas corpus requirements, including the requirement of a certificate of appealability,
to proceedings under 28 U.S.C. § 2255.  Accordingly, the caption to Rule 22, as enacted by the
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statute, was amended to refer to 28 U.S.C. § 2255 proceedings.  But the text of the rule made no
reference to 28 U.S.C. § 2255.  Second, the statute created an inconsistency between 28 U.S.C.
§ 2253, which provides that a certificate of appealability may be issued by “a circuit justice or
judge,” and Rule 22(b), which provides that the certificate may be issued by “a district or circuit
judge.”  It was therefore unclear whether the statute authorizes a district judge to issue a
certificate of appealability.

Judge Logan said that he had made telephone calls and had sent letters to the Congress
when the legislation was pending, pointing to these drafting problems and offering assistance in
correcting them.  The Congress, however, did not undertake to correct the inconsistencies. 
Following enactment of the statute, additional attempts had been made to ascertain how the
Congress would like to have the ambiguities resolved.  Again, no direction was received, other
than a suggestion that the problem should be resolved by the courts.  Through case law
development, three circuits have construed the reference in 28 U.S.C. § 2253 to a “circuit justice
or judge” to include a district judge.  The advisory committee followed that case law in revising
the rule.

Judge Logan stated that the advisory committee had worked from the text of Rule 22, as
enacted by the Congress, and had made several style improvements in it.  It also recommended
three substantive changes in subdivision (b) to eliminate the statutory inconsistencies.  

1. The rule would be made explicitly applicable to 28 U.S.C. § 2255 proceedings.

2. The rule would allow a certificate of appealability to be issued by “a circuit justice
or a circuit or district judge.” 

3. Since the rule would now govern 28 U.S.C. § 2255 proceedings, the waiver of the
need for a certificate of appealability would apply not only when a state or its
representative appeals, but also when the United States or its representative
appeals.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 26.1

Judge Logan said that Rule 26.1, governing corporate disclosure statements, had been
amended only slightly after publication.  The advisory committee, for example, substituted the
Arabic number “3" for the word “three.”  The proposal had been coordinated with the Committee
on Codes of Conduct. 
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The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 27

Judge Logan stated that after publication the advisory committee had made a substantive
change in Rule 27, dealing with motion practice.  In paragraph (a)(3)(A), the committee provided
that “[a] motion authorized by rules 8, 9, 18, or 41 may be granted before the 10-day period runs
only if the court gives reasonable notice to the parties that it intends to act sooner.”  The
committee was of the view that if a court acts on these motions, it should so notify the parties.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 28

Judge Logan stated that the advisory committee had made no changes in the rule, dealing
with briefs, after publication.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 29

Judge Logan reported that the only significant change made in Rule 29 (brief of an amicus
curiae) following publication was to add the requirement that an amicus brief must include the
source of authority for filing the brief.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 32

Judge Logan said that following publication the advisory committee had made a few
changes in Rule 32, governing the form of briefs.  

The committee decided to retain 14-point typeface as the minimum national standard for
briefs that are proportionally spaced.  It had received many comments from appellate judges that
the rule should require the largest typeface possible.  But it then ameliorated the rule by giving
individual courts the option of accepting briefs with smaller type fonts.  
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One of the members pointed out that the object of the advisory committee was to have a
rule that governed all courts, making it clear that a brief meeting national standards must be
accepted in every court of appeals.  There was, however, substantial disagreement as to what the
specific national standards should be.  The compromise selected by the advisory committee was to
set forth the minimum standard of 14-point typeface—meeting the needs of judges who want
large type—but allowing individual courts to permit the filing of briefs with smaller type if they so
chose.

Judge Logan pointed out that the advisory committee had eliminated the typeface
distinction between text and footnotes and the specific limitation on the use of boldface.  He
added that the rule as published had included a limit of 90,000 characters for a brief.  The
advisory committee discovered, however, that some word processing programs counted spaces as
characters, while others did not.  Accordingly, the committee eliminated character count in favor
of a limit of 14,000 words or 1,300 monofaced lines of text.  He pointed out that a 50-page brief
would include about 14,000 words.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 35

Judge Logan reported that the advisory committee had made post-publication changes in
subdivision (f), dealing with a court’s vote to hear a case en banc.  He explained that the advisory
committee had considered adopting a uniform national rule on voting, but the chief judges of the
courts of appeals expressed opposition.  There are different local rules in the courts of appeals on
such issues as quorum requirements and whether senior judges may vote.  The advisory
committee decided, accordingly, to let the individual courts of appeals handle their own voting
procedures.

Judge Stotler expressed concern about the special committee note to the rule.  It would
“urge” the Supreme Court to delete the last sentence of the Court’s Rule 13.3 (which provides
that a suggestion made to a court of appeals for a rehearing en banc is not a petition for rehearing
within the meaning of that rule unless so treated by the court of appeals).  She said that the note
was designed to help practitioners avoid a trap in the rules, but suggested that it might be phrased
simply to point out that the last sentence of the Supreme Court’s rule might not be needed.  Judge
Logan responded that it would be better simply to delete the special note.

Judge Stotler also expressed concern that there might be debate or controversy in the
Judicial Conference or the Supreme Court over the change in terminology from “in banc” to “en
banc.”  Judge Logan replied that the advisory committee proposed including a special paragraph
in the cover letters or memoranda to the Conference and the Court explaining the reasons for the
change.  He noted, for example, that the committee’s research had shown that the Supreme Court
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itself had used the term “en banc” 12 times as often in its opinions as it had used “in banc.” 
Similarly, a review of the decisions of the courts of appeals also showed an overwhelming
preference for “en banc.”  He added that the committee believed strongly that the rules revision
package should not be held up over this usage and would urge that the package of revisions be
approved, regardless of whether the Conference and the Court preferred “en banc” or “in banc.”

Judge Logan added that a similar explanation was needed in the cover letters to explain
the committee’s use of “must,” rather than “shall.”  The advisory committee would elaborate in
the letters why it was preferable to follow that style convention, but it would also advise the
Conference and the Court not to hold up the package of revisions over this particular usage.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 41

The amended rule provides that the filing of either a petition for rehearing en banc or a
motion for a stay of mandate pending petition to the Supreme Court will delay the issuance of the
mandate until the court disposes of the petition or motion.  Judge Logan reported that the only
change made by the advisory committee after publication was to provide that a stay may not
exceed 90 days unless the party who obtained the stay files a petition for a writ of certiorari and
notifies the clerk of the court of appeals in writing of the filing of the petition. 

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FORM 4

Judge Logan reported that the proposed revision of Form 4 (in forma pauperis affidavit)
had been initiated at the request of the clerk of the Supreme Court, who had commented that the
current form did not contain sufficient financial information to meet the needs of the Court. 
Shortly thereafter, the Congress enacted the Prison Litigation Reform Act of 1996, requiring
prisoners filing civil appeals to provide more detailed information for the court to assess their
eligibility to proceed in forma pauperis.

Judge Logan stated that the revised form was based in large part on the form used in the in
forma pauperis pilot program in the bankruptcy courts.  After publication, the advisory committee
made two changes: (1) requiring the petitioner to provide employment history only for the last
two years; and (2) making the form applicable to appeals of judgments in civil cases.

The committee voted without objection to approve the revised form and send it to
the Judicial Conference.
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Rules With Style Changes Only

Judge Logan reported that the advisory committee had made no post-publication changes
in FED. R. APP. P.  1, 7, 12, 13, 14, 15.1, 16, 17, 19, 20, 33, 37, 38, 42, and 44.

He said that tiny grammatical changes had been made post-publication in FED. R. APP. P.
2, 6, 8, 10, 11, 15, 18, 23, 24, 36, 40, 43, 45, and 48.  He also directed the committee’s attention
to minor changes made in FED. R. APP. P. 3, 4, 9, 21, 25, 26, 30, 31, 34, 39, 46, and 47, and to
rule 3.1, which would be abrogated because of recent legislation..

Professor Mooney presented a number of minor style changes suggested by Mr. Spaniol to
FED. R. APP. P. 3, 4, 10, 25, and the caption to title IV of the appellate rules.

Mr. Spaniol added that Form 4 was the only form being revised.  He suggested that the
committee might wish to state expressly in its report that no changes were being made in the other
appellate forms (1, 2, 3, and 5).  Alternatively, the committee might include the text of these
unchanged forms in the package of revisions in the interest of having a complete package of all 48
rules and all five forms.  Judge Logan agreed to the latter suggestion.  He also agreed with Mr.
Spaniol’s suggestion that a table of contents be included in the package.

The committee voted without objection to approve the proposed amendments above
and send them to the Judicial Conference.

Cover Memorandum 

Judge Logan volunteered to prepare a draft communication for the Standing Committee to
submit to the Judicial Conference explaining the style revision project and the style conventions
followed by the advisory committee.  He said that he would include in the communication a
discussion of the committee’s decisions to use:

1. “en banc” rather than “in banc”;

2. “must” rather than “shall”;

3. indentations and other format techniques to improve readability; and

4. a side-by-side format to compare the existing rules with the revised rules.

Judge Stotler inquired whether it would be advisable to send an advance copy of the style
revision package to the Executive Committee of the Judicial Conference.  One of the members
responded that the Executive Committee might be asked to place the package on the consent
calendar of the Conference.  
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Judge Stotler also stated that it was important to present the package of revisions to the
Supreme Court and the Congress in the side-by-side format.  She pointed out that the physical
layout of the rules, including indentations, was an integral part of the package.  She asked
whether the Government Printing Office would print the material in that format.  Mr. Rabiej
replied that GPO would print the rules in whatever format the Supreme Court approved.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Resnick presented the report of the advisory committee,
as set forth in Judge Duplantier’s memorandum and attachments of May 12, 1997.  (Agenda Item
10)

Revised Official Forms for Judicial Conference Approval

Judge Duplantier reported that the advisory committee’s project to revise the official
bankruptcy forms had been initiated in large part in response to comments from bankruptcy clerks
of court that some of the existing forms were difficult for the public to understand and had
generated numerous inquiries and requests for assistance.   The advisory committee’s
subcommittee on forms worked on the revisions for about two years, and the package of revised
forms attracted more than 200 comments during the publication period.  The subcommittee and
the full advisory committee made a number of additional changes in the forms as a result of the
comments.

Judge Duplantier explained that the main purposes of the advisory committee were to
make the forms clearer for the general public and to provide more complete and accurate
descriptions of parties’ rights and responsibilities.  To that end, he said, the committee had to
enlarge the typeface and expand the text of certain forms.  As a result, some of the forms—such
as the various versions of Form 9—will now have to be printed on both back and front sides,
adding some cost for processing.  The advisory committee, however, was satisfied that the
marginal cost resulting from expansion of the forms would be more than offset by reductions in
the number of inquiries made to clerks’ offices and reductions in the number of documents that
contain errors.

Judge Duplantier said that it would be advisable to specify a date for the revised forms to
take effect.   He pointed out that the revisions in bankruptcy forms normally take effect upon
approval by the Judicial Conference.  Several persons, however, had suggested to the committee
that additional time was needed to phase in the new forms, to print them, to stock them, and to
make needed changes in computer programs.  Therefore, the advisory committee recommended
that the revised forms take effect immediately on approval by the Judicial Conference in
September 1997, but that use of them be mandated only on or after March 1, 1998.
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FORM 1

Professor Resnick reported that Form 1 (voluntary petition) had been reformatted based
on suggestions received during the public comment period.  No substantive changes had been
made by the advisory committee following publication.

FORM 3

Professor Resnick pointed out that the advisory committee had to make a policy decision
with regard to Form 3 (application and order to pay a filing fee in installments).  The current
form, and rule 1006(b), on which it is based, provide that a debtor who has paid a fee to a lawyer
is not eligible to pay the filing fee in installments.  Neither the form nor the rule, however,
prohibits the debtor from applying for installment payments if fees have been paid to a non-
attorney bankruptcy petition preparer.

The advisory committee had received comments during the publication period that the
disqualification from paying the filing fee in installments should apply if a debtor has made
payments either to an attorney or to a bankruptcy petition preparer.  Professor Resnick pointed
out, though, that most debtors who apply for installment payments proceed pro se and may be
unaware of the disqualification rule.  The fiduciary responsibility that an attorney has to advise a
debtor about the right to pay the filing fee in installments is not present when a non-attorney
preparer assists the debtor.  

Therefore, the advisory committee concluded that payment of a fee to a non-attorney
bankruptcy petition preparer before commencement of the case should not disqualify a debtor
from paying the filing fee in installments.  Nevertheless, the bankruptcy petition preparer may not
accept any fee after the petition is filed until the filing fee is paid in full.  

FORM 6

Professor Resnick stated that the advisory committee had made only a technical change in
Form 6, Schedule F (creditors holding unsecured nonpriority claims).

FORM 8

Professor Resnick said that no substantive changes had been made after publication in
Form 8, the chapter 7 individual debtor’s statement of intention regarding the disposition of
secured property.  He noted that the form had been revised to track the language of the
Bankruptcy Code more closely and to clarify that debtors may not be limited to the options listed
on the form.
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FORM 9

Professor Resnick explained that Form 9 (notice of commencement of case under the
Bankruptcy Code, meeting of creditors, and fixing of dates) was used in great numbers in the
bankruptcy courts.  He pointed out that the advisory committee made a number of changes
following publication to refine and clarify the instructions for creditors and to conform them more
closely to the provisions of the Bankruptcy Code.  He added that the form had been redesigned by
a graphics expert and expanded to two pages to make it easier to read.

FORM 10

Professor Resnick said that Form 10 ( proof of claim) had been reformatted by a graphics
expert.  The advisory committee had made additional changes after publication to make the form
clearer and more accurate.  The revisions make it easier for a claimant to specify the total amount
of a claim, the amount of the claim secured by collateral, and the amount entitled to statutory
priority.

FORM 14

Professor Resnick said that no substantive changes had been made following publication in
Form 14 (ballot for accepting or rejecting [a chapter 11] plan).

FORM 17

Professor Resnick pointed out that revised Form 17 (notice of appeal under § 158(a) or
(b) from a judgment, order, or decree of a bankruptcy judge) took account of a 1994 statutory
change providing that appeals from rulings by bankruptcy judges are heard by a bankruptcy
appellate panel, if one has been established, unless a party elects to have the appeal heard by the
district court.  He noted that revised Form 17, as published, had included a statement informing
the appellant how to exercise the right to have the case heard by a district judge, rather than a
bankruptcy appellate panel.  Following publication, the advisory committee expanded the
statement to inform other parties that they also had the right to have the appeal heard by the
district court.  

FORM 18

Professor Resnick said that Form 18 (discharge of debtor) had been revised after
publication to provide greater clarity.  He noted that the instructions, which consist of a plain
English explanation of the discharge and its effect, had been moved to the reverse side of the
form.
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FORMS 20A and 20B

Professor Resnick said that Forms 20A (notice of motion or objection) and 20B 
(notice of objection to claim) were new.  He explained that many parties in bankruptcy cases do
not have lawyers.  They do not readily understand the nature of the legal documents they receive,
such as motion papers and objections to claims.  Thus, they do not know what they have to do to
protect their rights.  The new forms provide plain-English, user-friendly explanations to parties
regarding the procedures they must follow to respond to certain motions and objections.

One of the members inquired as to the significance of the dates printed at the top of the
forms.  Judge Duplantier recommended that the date shown on each form should be the date on
which it is approved by the Judicial Conference.

The committee voted without objection to approve all the proposed revisions in the
forms and send them to the Judicial Conference, with a recommendation that they become
effective immediately, but that use of the amended forms become mandatory only on
March 1, 1988.

Rules Amendments for Publication

Judge Duplantier reported that the advisory committee had deferred going forward with
minor changes in the rules in order to present the Standing Committee with a single package of
proposed amendments.  He pointed out that the package included amendments  to 16 rules, seven
of which dealt with a single situation (FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004,
and 6006). 

FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004, and 6006

FED. R. BANKR. P. 7062 incorporates FED. R. CIV. P. 62, which provides that no execution
may issue on a judgment until 10 days after its entry.  Rule 7062 applies on its face to adversary
proceedings, but it is also made applicable to contested matters through Rule 9014.  

Professor Resnick explained that Rule 7062 had been amended over the years to make
exceptions to the 10-day stay rule for certain categories of contested matters, i.e., those involving
time-sensitive situations when prevailing parties have a need for prompt execution of judgments. 
The advisory committee had pending before it requests for additional exceptions.  

The committee decided that it was not appropriate to have a long, and expanding, laundry
list of exceptions for contested matters in a rule designed to address adversary proceedings.  It
decided, instead, to conduct a comprehensive review of all types of contested matters and
determine which should be subject to the 10-day stay, taking into account such factors as the need
for speed and whether appeals would be effectively mooted unless the order is stayed.  As a result
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of the review, the advisory committee concluded as a matter of policy that the 10-day stay should
not apply to contested matters generally, unless a court rules otherwise in a specific case.

Accordingly, the advisory committee decided:  (1) to delete the language in Rule 9014
that makes Rule 7062 applicable to contested matters; and (2) to delete the list of specific
categories of contested matters in Rule 7062.  Thus, as amended, Rule 7062 would apply in
adversary proceedings, but not in contested matters.

Professor Resnick added that the advisory committee had decided that there should be
four specific exceptions to the general rule against stay of judgments in contested matters.  The
exceptions should be set forth, not in Rules 7062 or 9014, but in the substantive rules that govern
each pertinent category of contested matter.  Accordingly, the advisory committee recommended
that the following categories of orders be stayed for a 10-day period, unless a court orders
otherwise:

1. FED. R. BANKR. P. 3020(e) and 3021 - an order confirming a plan;

2. FED. R. BANKR. P. 4001 - an order granting a motion for relief from the automatic
stay under Rule 4001(a)(1);

3. FED. R. BANKR. P.  6004 - an order authorizing the use, sale, or lease of property
other than cash collateral; and

4. FED. R. BANKR. P. 6006 - an order authorizing a trustee to assign an executory
contract or unexpired lease under 11 U.S.C. § 365(f).

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. BANKR. P. 1017

Professor Resnick stated that Rule 1017, governing dismissal or conversion of a case,
currently provides that all parties are entitled to notice of a motion by a United States trustee to
dismiss a chapter 7 case for failure to file schedules.  The advisory committee would revise the
rule to provide that only the debtor, the trustee, and other parties specified by the court are
entitled to notice.  He pointed out that the revision would avoid the expense of sending notices to
all creditors.

FED .R. BANKR. P. 1019

Professor Resnick reported that several changes were being proposed in Rule 1019,
governing conversion of a case to chapter 7.  He said that the revised rule would clarify that a
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motion for an extension of time to file a statement of intention regarding collateral must be filed
or made orally before the time expires.  The amendments would also clarify ambiguities in the rule
regarding the method of obtaining payment of claims for administrative expenses.  The rule would
specify that a holder of such claims must file a timely request for payment under § 503(a) of the
Code, rather than a proof of claim, and would set a deadline for doing so.  The committee would
conform the rule to recent statutory amendments and provide the government a period of 180
days to file a claim.

FED. R. BANKR. P. 2002

Professor Resnick stated that the proposed revisions to Rule 2002(a)(4) would save
noticing costs.  Under the current rule, notice of a hearing on dismissal of a case for failure of the
debtor to file schedules must be sent to every creditor.  The rule would be amended to conform
with the revised Rule 1017 requiring that notice be sent only to certain parties.  The same revision
would be made with regard to providing notice of dismissal of a case because of the debtor’s
failure to pay the prescribed filing fee.

FED. R. BANKR. P. 2003

Professor Resnick noted that Rule 2003(d)(3) governs the election of a chapter 7 trustee.
It requires the United States trustee to mail a copy of a report of a disputed election to any party
in interest that has requested it.  The revised rule would give a party 10 days from the date the
United States trustee files the report—rather than 10 days from the date of the meeting of
creditors—to file a motion to resolve the dispute.

 Professor Resnick pointed out that the Congress had amended the Bankruptcy Code in
1994 to authorize creditors to elect a trustee in a chapter 11 case.  The advisory committee then
amended Rule 2007.1 to provide procedures for electing and appointing a trustee.  The revised
rule—scheduled to take effect on December 1, 1997—provides that the election of a chapter 11
trustee is to be conducted in the manner provided in Rule 2003(b)(3) for electing a chapter 7
trustee.  The proposed revisions to Rule 2003(d), governing the report of a trustee’s election and
the resolution of a disputed election, are patterned after newly-revised Rule 2007.1(b)(3).

FED.  R.  BANKR.  P. 4004 and 4007

Professor Resnick said that the advisory committee made companion changes in Rule
4004, governing objections to discharge of the debtor, and Rule 4007, governing complaints to
determine the dischargeability of a particular debt.  The advisory committee proposed amending
these rules to clarify that the deadline for filing a complaint objecting to discharge or
dischargeability is 60 days after the first date set for the meeting of creditors, whether or not the
meeting is actually held on that date.  The committee would also revise both rules to provide that
a motion for an extension of time to file a complaint must be filed before the time has expired. 
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FED. R. BANKR. P. 7001

Professor Resnick explained that Rule 7001, which defines adversary proceedings, would
be amended to provide that an adversary proceeding is not necessary to obtain injunctive or other
equitable relief if that relief is provided for in a reorganization plan.

FED. R. BANKR. P. 7004

Professor Resnick noted that Rule 7004(e), governing service, provides that service of a
summons (which may be by mail) must be made within 10 days of issuance.  The proposed
revision would carve out an exception by providing that the 10-day limit does not apply if the
summons is served in a foreign country.

FED. R. BANKR. P. 9006

Professor Resnick noted that Rule 9006(c)((2), as amended, would prohibit any reduction
of the time fixed for filing a request for payment of an administrative expense incurred after
commencement of a case and before conversion of the case to chapter 7.

The committee voted without objection to approve all the proposed amendments
above for publication.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum of May 21, 1997 (Agenda Item 5).

Amendments for Judicial Conference Approval

FED. R. CIV. P. 23

Judge Niemeyer reported that the advisory committee had studied class actions and mass
tort litigation in depth for nearly six years.  During the course of that study, it had actively
solicited the views of lawyers, judges, and others on every aspect of class litigation.  The advisory
committee, he said, had concluded that most of the perceived problems affecting class litigation
and mass torts simply could not be resolved through the federal rulemaking process.  After intense
investigation and discussion, the advisory committee published the following five relatively
modest proposals to amend Rule 23:

1. Expanding the list of factors that a judge must consider under Rule 23(b)(3) in
determining whether common questions of law or fact predominate over questions



June 1997 Standing Committee Meeting - Minutes Page 17

affecting only individual class members and whether a class action is superior to
other available methods for adjudicating the controversy;

2. Providing explicit authorization for a judge to certify a settlement class;

3. Requiring a judge to conduct a hearing before approving a settlement;

4. Requiring a judge to make a determination as to class certification “when
practicable,” rather than “as soon as practicable”; and

5. Authorizing a discretionary, interlocutory appeal of a class certification decision.

Judge Niemeyer stated that the advisory committee had received an enormous volume of
responses on the proposed changes to Rule 23 and had conducted three public hearings .  He
stated that the comments had been very thoughtful and informative, and the debate had been
conducted on the highest intellectual and practical level.  Following the publication period and the
hearings, the committee asked the Administrative Office to collect and publish the statements of
lawyers, academics, and others for consideration by the Standing Committee and the advisory
committees.

Judge Niemeyer reported that excellent points had been made by commentators on each
side of each proposal.  In the end, however, it was clear to the advisory committee that there are
deep philosophical divisions of opinion on many of the issues.  Moreover, the advisory committee
had decided that it would have to defer further consideration of settlement class issues until the
Supreme Court rendered a decision in Amchem Products, Inc. v. Windsor.

He stated that the advisory committee at this time was seeking Judicial Conference
approval of only two proposed changes in Rule 23: 

1. a new subdivision (f) that would authorize interlocutory appeals, and 

2. an amendment to paragraph (c)(1) that would require a court to make a class
certification decision “when practicable.”  

He added that the other proposed changes in the rule had either been withdrawn by the
advisory committee or were being deferred for further study.

Rule 23(f) - Interlocutory Appeal

Judge Niemeyer stated that there was a strong consensus within the advisory committee
and among the commentators in favor of permitting a court of appeals—in its sole discretion—to
take an appeal from a district court order granting or denying class action certification.  The
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proposal would enable the courts of appeals to develop the law.  This change alone, he said,
might well prove to be the most effective solution to many of the problems with class actions.  He
emphasized that the advisory committee believed that appellate review of class action
determinations was very beneficial and should not be impeded by the restraints imposed by
mandamus and 28 U.S.C. § 1292(b).  He added that the appellate review provision was not
philosophically connected to any of the other proposed changes in Rule 23.  Therefore, it should
be separated from the other proposed changes and approved by the Judicial Conference
immediately.

Several members pointed out that it was generally not appropriate to proceed with
piecemeal changes in a rule, especially when additional changes in a rule are anticipated in the
next year or two.  But the consensus of the committee was that the proposed interlocutory appeal
provision of Rule 23(f) was sufficiently distinct from the other changes in the rule under
consideration and of sufficient benefit that it justified an exception to the normal rule.

One of the members said that the change might result in thousands of additional cases in
the courts of appeals and add substantial costs to litigants, especially in civil rights cases.  But
many of the members of the committee, including its appellate judges, stated that the courts of
appeals make prompt decisions—usually within a matter of days—on whether to accept an
interlocutory appeal.  And once they accept an interlocutory appeal, they normally decide it on the
merits with dispatch.  Several members emphasized that the courts of appeals simply will not take
cases that do not appear to have merit.  Some judges added that class action decisions were an
important area of jurisprudence that could be helped by having more appellate decisions,
especially at early stages of litigation before the parties incur great costs and delays.

The committee voted without objection to approve the proposed new Rule 23(f) and
send it to the Judicial Conference.

Rule 23(c)(1) - “When practicable”

Some members observed that changing the time frame for the court to make a class action
determination from “as soon as practicable” to “when practicable” merely conforms the rule to
current practice in the federal courts.  They were of the opinion that the amendment provides a
district judge with needed flexibility to deal with the various categories and conditions of class
actions in the district courts.  Judge Niemeyer pointed out that district judges already exercise that
flexibility without negative consequence, and no adverse comments had been received on the
proposal during the public comment period.

Others thought that the proposed amendment would make a significant change in the rule
because it could result in district judges delaying their certification decisions.  They pointed out
that in 1966 the drafters of Rule 23 had made a conscious decision to require the court to make a
prompt class certification decision, leaving substantive decisions to be made later in the case when
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they would be binding on all parties.  It was suggested, too, that the impact of the class
certification decision on absentees was a very serious question that needed to be addressed
further.

Some members suggested that the proposed amendment be deferred for further
consideration by the advisory committee and included eventually with the package of other
proposed amendments to Rule 23.

The motion to approve the amendment to Rule 23(c)(1) and send it to the Judicial
Conference failed.

Other proposed amendments to Rule 23

Judge Niemeyer reported that the advisory committee had decided not to proceed with
proposed new subparagraph (b)(3)(A).  It would have added as an additional matter pertinent to
the court’s findings of commonality and superiority “the practical ability of individual class
members to pursue their claims without class certification.”  He explained that the advisory
committee had decided that the benefits to be derived from the change were outweighed by the
risk of introducing changes in the rule.  The committee also abandoned further action on the
proposed amendment to subparagraph (b)(3)(B), which slightly clarified the existing subparagraph
(A).

Judge Niemeyer said that the advisory committee had decided to conduct further study on
the proposed amendment to subparagraph (b)(3)(C).  It would authorize the court to consider the
maturity of related litigation involving class members in making its commonality and superiority
findings.  He pointed out that as a result of public comments, the committee had improved the
language of the amendment to read as follows: “the extent and nature of any related litigation and
the maturity of the issues involved in the controversy.”

Judge Niemeyer advised that the proposed subparagraph (b)(3)(F) would add to the list of
matters pertinent to the court’s findings “whether the probable relief to individual class members
justifies the costs and burdens of class litigation.”  He said that it had attracted an enormous
amount of public comment, and articulate views had been expressed both in favor of and against
the proposed amendment.  He pointed out that the debate over the amendment had disclosed
competing economic interests and basic philosophical differences as to the very purposes of Rule
23 and class actions.  

He reported that the advisory committee had not made a final decision as to whether to
proceed with the amended Rule 23(b)(3)(F).  It would continue to study the matter further and
consider five possible options at its next meeting.  
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He added that the advisory committee had also deferred action on the proposed new
paragraph (b)(4), regarding settlement classes, until after Supreme Court action in Amchem
Products, Inc. v. Windsor.

Judge Niemeyer reported that the advisory committee would consider all remaining class
action proposals as part of a package at its October 1997 meeting.  He reemphasized that the
class action debate had evoked substantial public interest and had disclosed deep philosophical
divisions.  On the one hand, there had been a great deal of support for amending the rule to
eliminate cited abuses in current practices, particularly class actions resulting in insignificant
awards for individual, largely uninterested, class members and large fees for attorneys.   On the
other hand, many commentators argued that class actions, regardless of the monetary value of
individual awards, serve vital social purposes.  

He added that sentiment had also been expressed in favor of making no additional changes
in the rule because: (1) resolution of the perceived problems may well lie beyond the jurisdiction
of the rules committees to correct; and (2) the courts of appeals may resolve many of the
problems through the development of case law.  

Informational Items

Judge Niemeyer reported that the advisory committee was making good progress in its
comprehensive study of discovery.  It was evaluating the role of discovery in civil litigation, its
cost, and its relation to the dispute-resolution process.  As part of the review, the committee
would consider whether any changes could be made to lessen the cost of discovery while retaining
the value of the information obtained.

In addition, he pointed out that both the Civil Justice Reform Act of 1990 and the 1993
amendments to the Federal Rules of Civil Procedure had authorized substantial local court
variations in pretrial procedures.  He stated that the advisory committee would like to return to
greater national uniformity in civil practice as a matter of policy, but it realized the difficulty of
gaining acceptance of uniform national rules after several years of local variations.

Judge Niemeyer stated that the advisory committee had planned a major symposium on
discovery, to be held in September 1997 at Boston College Law School.  Knowledgeable
members of the bar and the academic community had been invited to identify and explore issues
and make recommendations to the committee.  He invited the members of the Standing
Committee to attend and participate in the conference.

He reported that the advisory committee had appointed an ad hoc subcommittee to review
proposed changes in the admiralty rules.  The subcommittee was working closely with the
admiralty bar and the Department of Justice.  He pointed out that the provisions in the admiralty
rules dealing with forfeiture of assets were particularly important since the admiralty rules govern,
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by reference, many categories of non-admiralty forfeiture proceedings   As part of its drafting
process, the subcommittee had concluded that the time limits set forth in the rules for regular
admiralty cases should be different from those for other categories of forfeiture cases.

Judge Niemeyer expressed concern that several bills had been introduced in the Congress
to legislate forfeiture proceedings.  The drafters had not had the benefit of the broad input that the
advisory committee and its subcommittee had received from the bar and others.  As a result, the
bills, among other things, overlooked important distinctions between admiralty proceedings and
other types of forfeiture proceedings.

Judge Niemeyer reported that the Civil Rules Committee was studying the inconsistent
and misleading provisions governing the timing of the answer to a writ of habeas corpus under
Civil Rule 81(a)(2) and Rule 4 of the § 2254 Rules, which was adopted after Rule 81(a)(2) was
last amended.  Correcting Rule 81 would be directly affected by and dependent on any change in
the rules governing § 2254 proceedings involving the timing of the habeas corpus answer. 
Accordingly, Judge Niemeyer recommended that this topic should be initially addressed by the
Criminal Rules Committee.  Judge Jensen and Professor Schlueter, chair and reporter,
respectively of the Criminal Rules Committee agreed to have their committee study the issue.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of May 21, 1997 (Agenda Item 6).

Amendments for Judicial Conference Approval

FED. R. CRIM. P. 5.1 AND 26.2

Judge Jensen pointed out that the amendments to Rules 5.1 and 26.2 were companion
amendments.  Rule 26.2 governs the production of prior statements of a witness once the witness
has testified on direct examination.  It has been amended several times in recent years to expand
its scope to other categories of criminal proceedings besides trials, such as sentencing hearings,
detention hearings, and probation revocation hearings.  The proposed amendments would extend
the rule’s application to preliminary examinations conducted under Rule 5.1.

One member raised the possibility that the rule might be read as encompassing a witness at
a preliminary examination who has testified previously at a grand jury proceeding.  Some
members responded that the situation was at most a theoretical possibility, since preliminary
examinations are not conducted once a grand jury returns an indictment.
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The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. CRIM. P. 31

Judge Jensen explained that the proposed amendments to Rule 31 would require that
polling of a jury be conducted individually.  He added, though, that the rule did not require
individual polling as to each count.

The chair noticed that the text of the amended rule used “must,” rather than “shall.”  She
suggested that the use of “shall” might be more prudent in light of the Supreme Court’s concern
over making style changes in the rules on a piecemeal basis.  Judge Jensen and Professor
Schlueter concurred and said that the advisory committee would continue to use “shall” until it
was ready to send forward a complete style revision of the entire body of criminal rules.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference

FED. R. CRIM. P. 33

Judge Jensen stated that under the current rule, a motion for a new trial based on newly-
discovered evidence must be made within two years after the “final judgment.”  The proposed
amendment, as published, would have established a time period of two years from “the verdict or
finding of guilty.”  During the public comment period, the committee received comments that the
proposal would seriously reduce the amount of time available to file a motion for a new trial
under some circumstances.  Accordingly, the advisory committee decided that an additional year
was appropriate, and it set the deadline at three years from the verdict or finding of guilty.

One of the members questioned the use of the word “must” on lines 9 and 12.  Following
discussion, the consensus of the committee was that the use of “may” in the text of the existing
rule should be retained.  

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference

FED. R. CRIM. P. 35

Judge Jensen pointed out that the proposed amendments to Rule 35(b) would allow a
court to aggregate a defendant’s pre-sentencing and post-sentencing assistance in determining
whether to reduce a sentence to reflect the defendant’s “substantial assistance” to the government.
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Judge Jensen agreed to a suggestion to delete the comma in line five of the text.  He did
not agree to change the words “subsequent assistance” to “later assistance,” because the words
“subsequent assistance” are contained in the pertinent statute and have been used in the case law.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference

FED. R. CRIM. P. 43

Judge Jensen explained that the proposed amendment to the rule was intended to provide
consistency in the situations when the defendant’s presence is required at a resentencing
proceeding. 

Judge Jensen noted that Rule 35(a) deals with a situation when the sentence has been
reversed on appeal and the case remanded for resentencing.  This involves a “correction” of the
sentence, and the defendant should be present for the resentencing.  But a court should be
permitted to reduce or correct a sentence under Rule 35(b) or (c) without the defendant being
present.  Rule 35(b) deals with reduction of a sentence for substantial assistance.  Rule 35(c) gives
the trial court seven days to correct a sentence for arithmetical, technical, or other clear error. 
There was also no need to require the presence of the defendant at resentencing hearings
conducted under 18 U.S.C. § 3582(c).  That statute governs resentencing conducted as a result of
retroactive changes in the sentencing guidelines or a motion by the Bureau of Prisons to reduce a
sentence based on “extraordinary and compelling reasons.”  Judge Jensen emphasized, however,
that the court retains discretion to require or permit a defendant to attend any of these
resentencing proceedings.  

The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

Amendments for Publication

FED. R. CRIM. P. 6

Judge Jensen reported that the proposed amendments to the rule addressed two issues.  
First, under the present rule, necessary interpreters are authorized to be present during grand jury
sessions, but not during grand jury deliberations.  The proposed amendment would allow an
interpreter for a deaf juror to be present while the grand jury is deliberating or voting.

Second, under the present rule, the entire grand jury must be present in the courtroom
when an indictment is returned.  The proposed amendment would authorize the foreperson or
deputy foreperson to return the indictment in open court on behalf of the jury.  The amendment
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would save time, expense, and inconvenience by not requiring the whole grand jury to be
transported to the courtroom.

In addition, Judge Jensen reported that legislation had just been introduced in the
Congress by Representative Goodlatte, H.R. 1536, that would reduce the size of a grand jury to
nine persons, with a minimum of seven needed to return an indictment.  He pointed out that the
advisory committee had not had the legislation on the agenda of its last meeting.  Accordingly, it
had not taken a position on its merits.  Historically, however, the advisory committee from 1974
to 1977 favored a reduction in the size of the grand jury.

Judge Jensen said that the current legislation had been referred for response to the Judicial
Conference’s Court Administration and Case Management Committee and Criminal Law
Committee.  Both committees had considered the measure at their recent meetings and decided to
recommend referring the matter to the Advisory Committee on Criminal Rules.

The members agreed that the proposal to reduce the size of grand juries should proceed
through the normal Rules Enabling Act process, even though the process takes considerable time
and the Congress might resolve the matter sooner by legislation.  One member suggested,
however, that the issue was potentially controversial and might not be enacted by the Congress. 
Judge Jensen stated that the advisory committee would consider the matter at its October 1997
meeting, and any proposed amendments to Rule 6 would proceed through the normal public
comment process.

Judge Jensen argued that the two changes in Rule 6 recommended by the advisory
committee should proceed to immediate publication without awaiting action regarding the size of
grand juries.  Several members concurred and urged publication of the current amendments.

Some members, however, questioned why the proposed amendment should be limited to
interpreters for deaf jurors.  And one member questioned the use of the word “deaf,” favoring
“hearing impaired” as the more appropriate characterization.  

Judge Easterbrook moved to strike the word “deaf” from the amendment.  The
committee approved the motion, with four members opposed.

Judge Jensen and Professor Schlueter responded that the advisory committee was very
reluctant to open up the exception by allowing all potential types of interpreters into the grand
jury deliberations.  Accordingly, it had specifically limited the amendment to interpreters for deaf
jurors.  One participant suggested that the advisory committee explicitly solicit public comments
on whether the proposal should be broadened to cover other groups.

Judge Sear moved for reconsideration of Judge Easterbrook’s amendment to strike
the word “deaf” from the amendment.  The committee approved the motion.
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On reconsideration, the committee approved Judge Easterbrook’s motion by a 6-5
vote.  Then it approved without objection the amendments to Rule 5 for publication.

One of the members suggested that the committee note to the rule was inconsistent with
the text.  He recommended that the advisory committee rewrite the note to Rule 6(d) to notify the
public that it was seeking input on the issue of how broad the exception for interpreters should be.

FED. R. CRIM. P. 11

Judge Jensen reported that the first proposed amendment in Rule 11 would merely update
the rule by changing the term “defendant corporation” to “defendant organization, as defined in
18 U.S.C. § 18.”

The committee voted without objection to approve the proposed amendment for
publication.

The second amendment, referred to the advisory committee by the Criminal Law
Committee, would add to the Rule 11(c) colloquy a requirement that the court inform the
defendant of the terms of any provision in a plea agreement waiving the defendant’s right to
appeal or collaterally attack the sentence.  He said that it was increasingly common for plea
agreements to include an agreement by the defendant not to appeal.  But the current rule does not
require the court to inquire into the waiver of appeal.  He suggested that the amendment would
provide greater certainty as to the plea the defendant enters.

The committee voted without objection to approve the proposed amendment for
publication.

Judge Jensen said that the final proposed changes to the rule govern plea agreements and
plea agreement procedures under Rule 11(e).  They had been coordinated with the United States
Sentencing Commission and the Criminal Law Committee.

He explained that the rule had never been modified to take into account the impact of the
sentencing guidelines, which have enlarged the very concept of a sentence and the procedures for
reaching a sentence.  A court, for example, now must determine whether a particular provision of
the guidelines, a policy statement of the commission, or a sentencing factor is applicable in a case. 
Accordingly, the amendments to Rule 11(e) would recognize that a plea agreement may address
not only a particular sentence but also the applicability of a specific sentencing guideline,
sentencing factor, or Commission policy statement.

A member suggested that the proposed style change in lines 18-19—from “engage in
discussions with a view toward reaching an agreement” to “discuss an agreement”—was
inappropriate.  He recommended that the language be amended to read “agree that.”  
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Several members expressed concern that the proposed amendment to Rule 11(e)(1)(C)
would authorize the defendant and the United States attorney to agree to “facts” that are not
established facts.  They argued that it would further remove the judge as a check on the integrity
of the sentencing process and as a guardian in assuring equal treatment for all defendants.  Judge
Jensen acknowledged the concern and said that the Sentencing Commission also was aware of
potential problems with inappropriate agreements.  Nevertheless, the advisory committee and the
Commission urged publication and public comment on the matter.  Mr. Pauley added that
Department of Justice’s internal guidelines prohibit prosecutors from agreeing to unestablished
facts.  It was also pointed out by several members that the ultimate bulwark against abuse is the
district judge’s authority to reject the plea agreement.

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 24

Judge Jensen explained that under the present rule, alternate jurors must be discharged
when the jury retires to deliberate.  The proposed amendments would eliminate this requirement,
thereby giving the trial court discretion either to retain or discharge the alternate jurors. 

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 30

Judge Jensen stated that the proposed amendments would permit the trial court, in its
discretion, to require or permit the parties to file any proposed instructions before trial.

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 32.2

Judge Jensen reported that the proposed new Rule 32.2 would consolidate several
procedural rules governing the forfeiture of assets in a criminal case.  The changes had been
motivated in large measure by the Supreme Court’s decision in Libretti v. United States, 116
S. Ct. 356 (1995), which made it clear that forfeiture is a part of the sentence.  The proposed new
rule, accordingly, would incorporate forfeiture into the sentencing process.  He pointed out that
the rule addressed the problem of third parties whose property rights needed to be protected.  It
also recognized that forfeiture proceedings are akin to a civil case and, therefore, provided for
appropriate discovery.
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Judge Jensen said that competing bills had been introduced in the Congress dealing with
forfeiture of assets.  Judge Stotler added that the bills were replete with references to the federal
rules.  She said that she had been struck by the fact that the Congress apparently wanted to move
quickly on forfeiture legislation, but the subject matter was very complex and not well understood
by lawyers and judges.  There were already more than 100 forfeiture statutes on the books, and
the outcome of the various forfeiture bills in the Congress was uncertain.  Judge Stotler pointed
out that the rules committees had attempted to deal only with a small part of the forfeiture
problem, and she suggested that it would be preferable if the Congress enacted a uniform
forfeiture code or simply referred all procedural issues to the rules process.  

Judge Jensen responded that the advisory committee’s proposal dealt only with criminal
forfeiture as a part of sentencing.  Mr. Waxman added that it would be desirable to have a
concordance between the various statutes and rules and between civil and criminal forfeiture. 
Nevertheless, he urged that the proposed new Rule 32.2 be published for comment.  He stated
that forfeiture was a controversial subject, and the Department of Justice preferred to have
criminal forfeiture procedures enacted carefully through the Rules Enabling Act process, rather
than by legislative happenstance in the Congress.

Some of the members expressed concern over the complexity of the proposed rule and its
blending of civil and criminal concepts.  They suggested that consideration might be given to
drafting a simple rule declaring that the pertinent property was forfeited to the government. 
Interested third parties, accordingly, would have to file a civil suit to assert their property rights.

The committee voted without objection to approve the proposed new rule for
publication.

FED. R. CRIM. P. 54

Judge Jensen explained that the proposed amendment to the rule was technical.  It would
merely eliminate the reference to the United States District Court for the District of the Canal
Zone, which no longer exists.

The committee voted without objection to approve the proposed amendment for
publication.

Informational Items

Judge Jensen reported that the advisory committee had received a recommendation from
the Federal Magistrate Judges Association that Rule 5(c) be amended to delete its restriction on a
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magistrate judge continuing a preliminary examination.  He said that the advisory committee had
concurred with the association on the merits of the proposal, but it concluded that the restriction
emanated from the underlying statute, 18 U.S.C. § 3060,  on which the rule is based.  Therefore,
the committee recommended that the Standing Committee ask the Judicial Conference to seek
legislation to amend the statute.

Mr. McCabe added that the recommendation of the advisory committee had just been
endorsed by the Magistrate Judges Committee of the Judicial Conference

Judge Easterbrook moved to reject the recommendation seeking amendment of
18 U.S.C. § 3060(c) on the grounds that the proposed change should be enacted through
the Rules Enabling Act process, relying eventually on operation of the supersession clause.  
He pointed out that the Supreme Court recently had voided the service provisions in the Suits in
Admiralty Act on supersession clause grounds.  Henderson v. United States, 116 S. Ct. 1638
(1996)

The committee voted without objection to approve the motion.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Professor Capra presented the report of the advisory committee, as set forth in Judge Fern
M. Smith’s memorandum of May 1, 1997 (Agenda Item 9).

Amendments for Judicial Conference Approval

FED. R. EVID. 615

Professor Capra stated that the proposed amendment to the rule took account of recent
statutory changes giving crime victims the right not to be excluded from criminal trials.

Judge Easterbrook expressed concern over incorporating references to specific statutes in
the rules.  He pointed out that statutes are frequently amended or superseded.  Therefore, he
argued for a generic reference to categories of persons who may not be excluded from
proceedings.  He moved that the following language be added to the end of Rule 615:  “(4) a
person authorized by statute to be present.”  Professor Capra responded that the advisory
committee had included a specific statutory reference because it believed that a generic reference
might not be strong enough in light of the Congress’ express interest and recent actions regarding
victims’ rights.

The motion was approved without objection.
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Professor Capra requested that the amendment be approved without publishing for public
comment, since it was merely a conforming amendment.  One of the members concurred and
emphasized that it was very important to move quickly on the proposal because of congressional
interest and policy in expanding victims’ rights.

The committee voted without objection that the proposed amendment was
conforming and approved the rule without publication for public comment.

Amendments for Publication

FED. R. EVID. 103

Professor Capra explained that proposed new subdivision (e) addressed the issue of when
a party must renew at trial an in limine objection decided adversely to the party.  He noted that a
version of the proposal had been published once before, but later withdrawn by the advisory
committee after public comments had revealed the text to be unclear.  The advisory committee
then redrafted the rule, patterning it in large part on a Kentucky state court rule.  He pointed out
that the third sentence of the new subdivision was intended to codify Luce v. United States, 469
U.S. 38 (1984), which held that a criminal defendant must testify at trial in order to preserve an
objection to the trial court’s decision admitting the defendant’s prior convictions for purposes of
impeachment.  

In response to a question from one of the members, Professor Capra stated that the
advisory committee had deliberately limited the sentence’s application to criminal cases, believing
that its extension to civil cases might cause problems.

Judge Easterbrook expressed several objections to the new subdivision and moved
to send it back to the advisory committee for further drafting.  He argued that, as formulated,
the third sentence of the proposed text would apply only when the court’s ruling is conditioned on
“the testimony of a witness,” rather than on the introduction of evidence.  He pointed out that,
although the Luce case involved testimony, the principle on which it rested is not limited to
testimony.  In other words, there is no logical distinction between testimony and documentary
evidence.  Therefore, the court’s ruling should be conditioned on admissibility, rather than on
testimony.  In addition, the text of the third sentence implied that the court’s ruling itself was
conditional.  In reality, it is merely dependent on a party’s decision to introduce evidence.

He also questioned the formulation of the second sentence of the subdivision, which states
that a motion for an advance ruling, when definitively resolved on the record, is sufficient to
“preserve error” for appellate review.  The implication of the text, he said, was that the movant
may preserve the claim for review, but not the opponent.  He added that use of the words
“preserve error” was inappropriate, since there is no intent to preserve error.  Rather, the
language should be recast to state that a party need not make an exception to a particular ruling in
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order to preserve the right to appeal.  Moreover, it is the court’s definitive ruling against a party
that preserves the right to appeal, not “a motion for an advance ruling.”

Several members expressed support for the substance of the proposal.  One lawyer-
member emphasized that it represented a significant improvement over the earlier draft.  The
consensus of the committee, however, was that the subdivision should be returned to the
advisory committee for redrafting in light of the comments made during the discussion.  

Informational Items

Professor Capra pointed out that the committee notes to several of the Federal Rules of
Evidence contained inaccuracies.  The notes had been prepared to support and explain the
advisory committee’s draft of the rules.  But the rules ultimately enacted by the Congress differed
in several respects from the committee’s version.  

He reported, for example,  that the advisory committee had reviewed the notes recently
and had discovered references in 21 notes to rules that were not in fact approved by the Congress. 
In some instances the committee notes were directly contrary to the positions eventually taken by
the Congress.  Accordingly, the committee notes were a potential trap for unwary attorneys.

He stated that the advisory committee was considering preparing a short list of editorial
comments pointing out the discrepancies between the notes and the rules and asking law book
publishers to include the comments in their publications of the rules.  He explained that the
proposed comments would consist of short bullets set forth at each troublesome section of the
rules.  The members were asked for their initial views of this proposed course of action.  

A couple of participants suggested that it might be preferable to inform law book
publishers that the committee notes are not meaningful and should no longer be included in their
publications.  Other participants, however, responded that the notes were a part of the legislative
history of the rules and should continue to be made available.  Some members suggested that any
action that would help clarify the matter for users should be encouraged.  Professor Coquillette
added that the reporters had agreed to discuss the matter at their working luncheon.

STATUS REPORT ON THE ATTORNEY CONDUCT STUDY

Professor Coquillette reported that he had completed work on the several background
studies of attorney conduct that the committee had requested of him.  He pointed out that the last
two studies—analyzing the case law under FED. R. APP. P. 46 and bankruptcy cases involving
attorney conduct rules—were set forth as Agenda Item 7.  He thanked the Federal Judicial Center
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in general, and Marie Leary in particular, for invaluable assistance in conducting the studies,
especially the survey of existing district court practices and preferences.  He also thanked Judge 
Logan and Professor Mooney for their help in compiling the appellate court study and Patricia
Channon for her help on the bankruptcy study.  He concluded that the committee had now studied
attorney conduct in the federal courts in every meaningful way.

Potential Courses of Action

Professor Coquillette suggested that the committee might wish to consider four possible
courses of action regarding attorney conduct:

1. Do nothing.

2. Draft a model local rule on attorney conduct that could be adopted voluntarily by
the district courts, and possibly by the courts of appeals.

3. Draft a small number of national rules to govern attorney conduct in the areas of
primary concern to bench and bar. 

4. Draft both a model local rule and uniform national rules.

He stated that the committee had conducted two special conferences on attorney conduct
with knowledgeable lawyers, professors, and state bar officials.  At the conferences, the
participants had expressed a wide range of diverging views on how best to address attorney
conduct issues.  There was no clear consensus among the participants as to whether conduct
matters should be governed by uniform national rules or by local court rules.  Nevertheless, the
one thing that all the participants agreed upon was that the present system was deficient in several
respects and that the rules committees should take some kind of action.

He pointed out that the principal advantage of national rules is that they would set forth a
uniform, national standard applicable in all federal courts.  National rules, moreover, would have
the benefit of public comment and national debate under the Rules Enabling Act process.  On the
other hand, a model local rule could be adopted more expeditiously and would not have to be
submitted to the Congress.  He noted that the recent Federal Judicial Center survey had shown
that 30% of the courts favored national rules on attorney conduct, while 62% favored a local-rule
approach.  He added that, to guide the committee’s deliberations, he had included in the agenda
materials samples of: (1) a model local rule for the courts of appeals; (2) an amended version of
FED. R. APP. P. 46; and (3) uniform federal rules of attorney conduct.

The members discussed generally the advantages and disadvantages of each approach. 
Several members emphasized that all attorneys as a matter of policy should be governed by the
conduct rules of the states in which they are licensed to practice.  They added, however, that it
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might be appropriate to carve out a very limited number of exceptions for federal lawyers that
would govern areas where there were overriding federal interests.  

Concerns of Federal Lawyers

Mr. Waxman pointed out that federal lawyers face uncertainty in their practice and need,
as a minimum, a clear federal law to govern conflicts between jurisdictions.  He added that federal
law was needed in certain limited situations that impacted on the work of federal attorneys.  Chief
Justice Veasey responded that the Department of Justice’s interest in uniformity was
understandable.  Nevertheless, state bars also want uniformity for all lawyers in the state.  There
should not be one set of conduct standards in the state courts and a different standard for the
federal courts of that state.

Mr. Waxman was asked which conduct issues were of particular concern to the
Department of Justice and federal lawyers.  He responded that there were no problems with the
rules governing attorney conduct within a court setting.  Rather, the Department’s concern was
limited to areas where state ethical rules reach, or purport to reach, conduct by federal
prosecutors and other attorneys conducting investigations outside the court.  These include such
matters as contacts with represented parties, subpoenas directed to attorneys, and the presentation
of exculpatory evidence to grand juries.

Concerns in Bankruptcy Cases

Professor Coquillette explained that attorney conduct in the bankruptcy courts raised
certain unique problems.  The local rules of the bankruptcy courts generally adopt the rules of the
district courts.  Nevertheless, actual practice in the bankruptcy courts is very different from that in
the district courts.  Bankruptcy judges usually look for guidance on matters of attorney conduct
to the Bankruptcy Code and to the common law of bankruptcy.  There are, he said, serious
differences among the bankruptcy courts in applying these laws and a lack of clear and specific
conduct case law and guidelines.  He recommended that further research be conducted on
attorney conduct issues and practices in the bankruptcy courts.

Judge Duplantier reported that the Advisory Committee on Bankruptcy Rules had a
subcommittee in place that was considering attorney conduct issues in bankruptcy cases. 
Professor Resnick stated that contemporary bankruptcy practice—with thousands of creditors and
claimants in an individual case—raises a number of specialized conduct issues that may not be
addressed adequately by existing state rules or by model local court rules.  He pointed out, for
example, that the Bankruptcy Code itself defines a “disinterested person,” and it requires court
approval of certain appointments.  The statutory definition, he said, was troublesome and had
been interpreted in different ways by the various courts of appeals.  He also noted that the
advisory committee was considering potential amendments to FED. R. BANKR. P. 2014, which
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requires an attorney, or other professional person, to disclose certain information to the court as
part of the appointment process.  

Committee Action

Professor Hazard moved that the committee begin drafting rules, identifying the
problems, and eliciting discussion.  

Judge Stotler concluded that there was a consensus among the committee members
that work should begin on drafting some possible options for uniform federal rules that
would provide that state law governs attorney conduct in the federal courts except in a few
narrowly drawn areas of specific federal concern.  She asked Professor Coquillette to continue
with the work of drafting potential rules and making presentations on attorney conduct issues to
the advisory committees.

POSTING LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON THE INTERNET

Mr. Rabiej reported that courts are required by statute and rule to send copies of their
local rules to the Administrative Office.  The AO maintains the rules in loose-leaf binders in its
library.  They are not readily available to the public.

He stated that the rules office intends to begin posting the local rules on the Internet as a
service to public.  He added that the office had also proposed posting the official bankruptcy
forms on the Internet.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker, chair of the subcommittee, reported that the subcommittee had met with
Professor Coquillette and had drafted a short set of proposed guidelines designed to expedite the
process of reviewing proposed amendments for style.  He pointed out that the advisory
committees and their reporters faced extremely short deadlines for completing drafts of proposed
amendments and committee notes.  

Judge Parker said that the guidelines recommended that drafts be submitted by the
respective reporters to the rules office in the AO at least 30 days in advance of an advisory
committee meeting.  The rules office immediately would send copies to the advisory committee,
the style subcommittee, and Mr. Garner, the style consultant.  Mr. Garner would then coordinate
and consolidate the comments of the style subcommittee within 10 days and return them to the
advisory committee reporter.
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The reporter would then have 10 days to consider the comments of the style
subcommittee, incorporate those he or she deemed appropriate, and return a revised draft to the
rules office for transmission to the advisory committee members.  Accordingly, the advisory
committee members would have the original draft and the suggested style changes at least one
week before the committee meeting.  After the advisory committee meeting, the reporter would
have one week to send a copy of the text and note, as approved by the committee, to the rules
office. This would allow the style subcommittee sufficient time before the Standing Committee
meeting to make any necessary last-minute changes.

COMMITTEE PRACTICES AND PROCEDURES

Judge Stotler reported that the Executive Committee of the Judicial Conference had
requested the committee’s views on certain Conference committee practices and procedures.  She
said that she had responded to an earlier inquiry by stating that there was no need for the rules
committees to have liaison members to each of the circuits.  Members of the rules committees
should represent the system nationally, rather than circuit interests.  She added that she proposed
to have the committee stand on its previous position.   

On the other hand, she emphasized that the use of liaisons between committees of the
Judicial Conference had been very useful.  She pointed out, for example, that members of the
Court Administration and Case Management Committee and the Federal-State Jurisdiction
Committee had been invited to attend rules committee meetings and that Judge Easterbrook had
been in contact with the chair of the Court Administration and Case Management Committee on
matters involving the Civil Justice Reform Act.  She stated that the use of liaisons had opened up
communications with other committees, and she asked for the committee’s endorsement of the
increased use of liaisons with other committees.  

Mr. Rabiej added that the Executive Committee had asked for the committee’s views on
the use of subcommittees and the need for face-to-face subcommittee meetings.  He pointed out
that there was an attempt to reduce the number of subcommittees generally and to restrict their
meetings to telephone conferences.   He reported that it was the view of the advisory committees
that the use of subcommittees was very beneficial and that there was a need for certain in-person
subcommittee meetings.  Other participants noted that much of the subcommittees’ work is
conducted by telephone, correspondence, and telefax.  They argued strongly, however, that it was
essential for the committees to have the flexibility to conduct face-to-face meetings when needed.

REPORT ON MEETING OF LONG RANGE PLANNING LIAISONS

Judge Niemeyer reported that he and Judge Stotler had participated in the meeting of
long-range planning liaisons from 13 Judicial Conference committees on May 15, 1997.  He
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pointed out, among other things, that the liaisons had been asked to consider whether an ad hoc
committee of the Conference should be appointed to consider mass tort litigation.  Judge Stotler
stated that Judge Niemeyer had made an impressive presentation on the extensive work of the
Advisory Committee on Civil Rules over the past six years in studying mass torts in the context of
class actions.  Judges Stotler and Niemeyer added that the liaisons concluded that no new
committee was needed, and that if any committee of the Conference were to consider mass torts,
it should be the Advisory Committee on Civil Rules.

REPORT ON UNIFORM NUMBERING OF LOCAL RULES OF COURT

Professor Squiers reported that the Judicial Conference had approved the requirement that
courts renumber their local rules of court by April 15, 1997, to conform with the numbering of the
national rules.  She stated that half the district courts had completed their renumbering, and the
remaining courts were in the process of fulfilling the requirement.

FUTURE COMMITTEE MEETINGS

Judge Stotler reported that the winter meeting of the committee would be held on January
8-9, 1998.  She invited the members to select the location for the meeting, and they expressed a
preference for Marina del Rey, California, if hotel space were available at a reasonable rate.

Judge Stotler reported further that the mid-year 1998 meeting would be held on either
June 11-12, 1998, or June 18-19, 1998.

Respectfully submitted,

Peter G. McCabe,
Secretary


