MINUTES oF THE TELEPHONE CONFERENCE
OF THE ADVISORY COMMITTEE ON APPELLATE RULES
MAY 1, 199¢

The Commuttee members expressed general satisfaction with the basic
approach.

It was noted that the caption to the rule was titled "Appeal by Leaye" but
subdivision (a) was titled "Petition for Permission to Appeal." The consensus was
that the ryje should consistently yse either "leave” or "permission” byt not both
By a vote of 5 10 3 1t was decided to use "permission, "

appeal."

One member questioned the need for Paragraph (a)(3). Paragraph (a)(3)
was added to the secong draft to deal with the possibility that 5 problem that
existed before the 1967 adoption of Rule 5 might resurface, The problem
concerns a district coyrt's amendment of an order to include the § 1292(b)



copy of the order complained of and any related opmion of memorandum,

"mcluding any stating the district court's permission or finding of any necessary
conditions to appeal, if required.”

The second draft added language at lines 64-67. Existing Rule 5 says that
if permission to appeal 1s granted no notice of appeal is necessary The new
language says that "the date when the order granting permission to appeal is



to pay a larger sym such as attorney fees. While that is logically true, one
member stil] questioned whether the amount of paperwork ig Justified by the sums
of money at stake



Throughout the form it was decided that additional space shoyld be
provided for information about the spouse's ncome, assets, expenses, etc.

On pages 2 and 5 the word "prorate” was used. It was decided to change
that to “adjust".

On page 3 question 5 Was amended to say: "State the amount of cash you
have" rather than the amount of "cash on hand”.

The conference concluded at 6:00 p.-m. EDT.

Respectfully submitted,

Carol Ann Mooney
Reporter
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(a) Petition for Permission to Appeal.

(1) When granting an appeal js within the
court of appeals’ discretion, a party may
file a petition for permission to appea,
The petition must be filed with the
circuit clerk with proof of service on gl
other parties to the district-court action

(2) The petition must be filed within the

time specified by the statute or rule
authorizing the appeal or, if no such
tme is specified, within the time
provided by Ryle 4(a) for filing a notice

of appeal.

(3) Ifa party cannot petition for appea)
unless a district court first enters an
o s SLlIdd court first enters ap
order granting permission to do so or
stating that the Hecessary conditions are
bresent, a district court grder may be
amended to inclyde the required

statement and the time to petition rung
from entry of the amended order.
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(b) Contents of the Petition; Answer or Cross-
Petition.
(I} The petition must include the following:

(A) the facts necessary to understand
the question to be presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why, in the opinion of
the petitioner, the appeal should
be allowed — including reasons
that the appea] is within the
grounds, if any, established by the
statute or rule claimed to
authorize the appeal; and

(E) an attached copy of the order,
decree, or Jjudgment complained

of and any related opinion or

memorandum, including any in
which the district court's
~=eq le district court's

permission to appeal. if requijred,

IS stated.

(2) A party may file an answer ip Opposition
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Of a cross-petition within 7 days after the
petition is served.

(3) The petition and answer will be
submitted withoyt oral argument unless
the court of appeals orders otherwise.

(¢} Form of Papers; Number of Copies. A papers
must conform to Ryje 32(a)(1). Three copies
must be filed with the original, unless the court
requires a different number by local ryje or by
order in a particular case,

(d) Grant of Permission; F. ces; Cost Bond; Filing
the Record.

(1) Within 10 days after the entry of the
order granting permission to appeal, the
appeliant must:

(A) pay the district clerk all required
fees; and

(B} file a cost bond if required under
Rule 7.

(2) A notice of appeal need not be filed but

the date when the order granting leave
Lo appeal is entered serves ag the date of
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67 the notice of appeal for calculating time

68 under these ryles.

69 (3) The district clerk must notify the circujt
70 clerk once the petitioner has paid the

71 fees. Upon recetving this notice, the

72 circuit clerk must enter the appeal on
73 the docket. The record must be

74 forwarded and filed in accordance with
75 Rules 11 and 12(c).

Committee Note

1 The amendment of Federal Rule of Civil Procedure

2 23, under the power conferred by 28 US.C. § 1292(e),

3 prompts the amendment of this Ryje 5 and the elimination of
4 Rule 5.1,

5 In 1992 Congress added baragraph (e) to 28 U.S.C
6 §1292 Paragraph (e) says that the Supreme Court has

14 The Committee believes that the amendment of Cjyi]
15 Rule 23 15 only the first of what may cventually be severs]

16 interlocutory appeal provisiong, Rather than add 4 separate
17 rule governing each such appeal, the Committee believes it is
18  preferable to amend Rule 5 so that jt will govern aj) such

19 appeals.

20 In addition Ryle 5 -1 has been largely repetitive of
4
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§1292(e), the new Rule is intendeq to govern them if the
appeals are discretionary.

Subdivision (a). Paragraph (@)(1) says that when
granting an appea] is within a court of appeals’ discretion, 4



60
61
62

63
64
65
66
67
68
69
70
71
72

73
74

in baragraph (b)(1) are intended only to broaden them
sufficiently to make them appropriate for al] discretionary

Subdivisions (¢) and (). Subdivision (¢) and (d) are
substantively unchanged.



