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WEDNESDAY MORNING SESSION
March 9, 19556
The Advisory Committee on Rules for Civil Procedure
for the United States District Courts convened at 10:10 a.m.
in the Vest c@nzerenge Room, United SBtates sngrege éanxt
Building, Washington, D. €., William D, Mitchell, Chairman of

the Committee, presiding.

Committee Members present:

William D. Mitchell, Chairman
Charles E., Clark, Reporter
ieland L, Tolman, seeretary
Robert G. Dodge

Sam M. Driver

Monte M, lemann

James William Moore

Edmund M, Morgan

Maynard B, Pirsig

John C, Pryor

Algo grasent:

Charles Alan Wright, Assistant
to the Baperter

_ JUDGE CLARK: Mr. Chairman, I should like to suggest
that you might want to have these documents before yeus' of
course you want to have oux 1ittié green book, the draft of
amendments. I should think then you would Se helped to have

Professor Wright's draft of commentas which was sent to you by

leland under date of February 28. Then I suggest, since I




shall follow that order pretty divectly, that you sﬁenld have
before you my comments on the comments and suggestions which I
had to send in two different timﬁé. The firast is my letter of
March 1, I don®t know what date lsland send it out, I think
he sent it out on March 3. And second, I completed that under
my date of March 5 and that has been distributed this morning.

To bring you up to date, let me supplement that by
ﬁgying this: The book of summary by Mr., Wright eovéfsé aﬁaut
Séé lettexs which haé been received up to February 1ll. SBince
that time there have come in approximately 120 letters, I have
looked those over I think pretty thoroughly as they came in,
except for one batch which has just now been éiﬁtrsbuteé, dated
Maxrch 8, Of course Mr. Wright has not been able t§ sumnarize
‘th,céé . |

I am not sure what we had better do. ¥He could get a
sumary of some of the late ones denﬁAéarhSpﬁ’at uiébt or some
other time., I am inclined to think, however, that it would not
be worth while to try to do that for this meeting. He knows a
~ good many of them and so do I, and I think we shall have to go -
ahead the best we can do as to them, Whether it is desirable
for him to supmarize them and send thﬁﬁ to you later, I don®t
kEnow, That would be somewhat for your later information and
perhaps somewhat for the recoyd so everybody would know they
had been aanﬁiéaréd; Possibly on that we can see as we go algng

whether you would like him to cover that or not.




I may suggest that I do not believe these 120 late
letters much change the geoneral picture, with a single excep-
tion which I want to speak of ip a moment. They do represent
the other side of the vote on Rules 33 and 34. Ve were getting
8 very heavy vote, 1 think one might say from the NACCA. We are
now getting the heavy countervalling vote from other opposing
groups, How many, I don't know, but we may have still more.

I notice, for example, in the Insurance Counsel®s
Jeuiaal for January the faithful there were summoned to wéite
the Advisory Committee at once iﬁ opposition, and hence we may
have some of that going forward. ' |

I said there was one éxeaptién, and that of course
is this document from the Department of Justice, which I saw
for the first time about five ainﬁtaﬁrage. I am sorry that
thay could not have put in their recommendation before, because
I was looking forward to that, but here it is. There is a
covering letter from Assistant Attorney General J. lee Rankin,
of the Office of legal Counsel, in which he states that they
have haé‘sﬁggestienﬁ from all U, 8, Attorneys and then they
have consolidated them in the Department. They have done a
great deal of work. He starts out Ey saying:

| "By and large, the proposed ansnémsnta}azé regarded
as much needed and desirable improvements. In the in-
gstancés where we have indicated concern with the change,

the objection has been that the amendment failed to take




into account special problems which the Govermment faces,
Ve have also suggested savara; non~controversial amend-
ments in addition to those which the Committee proposes
and which for the most part are also designed to meet the
unique problems of Govermment litigation.”

Then he goes on to make further suggestions,

If you will look at this quite detailed document which
“’wgg prepared in the office of the Department -~ I understand you
didn®t get it, Mr. Tolman; until -~

MR, TOLMAN: It came this morning about ten minutes
before I came down here, ’

_SHDQE QL&R&z -« you will notice that beginning on
pagevﬁé of this substantial éaquﬁeat -

CHAXRMAN MITCHELL: It is & hell of a note to dump
this stuff on us the morning that we arrive hgf@. it would
seem that the Departwent of Justice could handle things
differently.

o JUDGE CLARK: You will note that b&giﬁning at page 24
and continuing o page 31 are the Department?s own suggestions;
of which there is a very voluminous one argiﬁs trial by Jury
iu,aanﬁsﬁnatian cases; Rule 714,

I have been looking at all of it hastily, including
the part which discusses our amendments, and they have important
ideas. Some of them at least, perhaps all of them, are helpful.

‘We shall have to take some note of them. I don®t know just how




to approach it. I will consider them as fast as I c¢an and
Professor Wright will also, but I guess there is nothing to do
but to go ahead. Possibly I may be able to cateh up on them

a little tonight. I am soryy that we have not had them before
ug longer,

Before we start on the specific rules, I do think it
appropriate to suggest my own reaction, which is as I have
thought right along, that these were good and degsirable rules
and I am more convinced of that than ever, I think they have
stood up pretty well under probably the most severe barrage
of discussion we have ever had, I think thié has been mo#e
inclusive and more extensive than comments which we have had
in the past,

On the whole I feel somewhat better about the comments
than I did when I sent a communication to the Committee two or
tﬁree weeks ago, At that time I thought these propaganda move-
ments, pro and con, loomed so large as to make it seem as
though there was not too much worth while, but underneath and
around there is quite a good deal of informed comment. I think
the total effect is to show a very considerable interest and,
on the whole, to be helpful, As I say, I thionk they are good
amendments. I have given you my comments suggesting changes
here and theré, but in general I shanldllike,ta go ahead with
the details as we go forward,

PROFESSOR MOORE: Mr. Reporter, may 1 speak to one




preliminary matter, please? That has to do with when these
amendments will become effective, If they are to become
effective this year, the Court has to submit them to Congress
on May 1. A third of this month, March, has passed. This is
not critical ﬁf any member of the Committee at all., This com-
ment has come in late. But I think it is a little unfair to
the Court to send up & number of amendments in such time that
it has only 8 week or two weeks to act on them. The Reporter
wiii have something of a job to revise the amendments in the
light of this meeting., 1 don®t see how he can very well get
a draft to the Court before, I should think, the middle of
April,

I think we ought to make it c¢lear to the Court that
we are not asking them to put these émenémants into effact this
year, We have studied these now for pearly two years. I don't
think it is fair to the Court finally to turé over to them
our proposal and give the Court approximately two weeks or
three weeks during a session of the Court in which to pasg on
them,

| ﬂR, LEMANN: 1 should think it would be impossible
for the Court to pass on them in that length of time, and I
think they probably would resent it. We know that some members
of the Court élrﬁaﬁy feel that this is a burden which they
ought not to be called upon to carry as far as any real

‘examination of the rules is concerned. They think it is




- dmpossible for them to do it, cousidering their other duties,
I1f we threw this wass of material at them to be looked at in
two or ithree weeks, with all the other thiugs they have to do,
1 should think we would be asking them to do the impossible,
unless they were going to act only as ra§har stamps., They

usy be only rubber stamps, but it would uot be & good idea for
them oy for the preieﬁsien‘tﬁ think that.

; Unless ths Reporter has some géoé reason to the
contrary, I should think it almost unarguable, What do you
think about it, Er, Reporter?

JUDGE CLARK: Certainly I have no desira, for nmy
part, to press them unduly., I héve been parfeetiy'ready to
take fhe time, I am frank to say that I thiunk we might stand
a better chance with some of the members éf the Supreme Court
who may have question if we gave then more tiﬁa, and therefore
so far as X am conceraned I shall raise no ijeétion. 1 suppose
generally a great many of you, as weli as varioas-éeapie around
the country, would like té aée this reéisisa come to a head.

1 think that is a position with which I sympathize. It is a
job which has been pending a whﬁe, and it would be good to
have it done. Often we have been'wiss ﬁat to wait,

I remember in 1936 we thought we could not do it but
we went ahead and I think it waé guite wise thea. Tharé nay be
generally some reason for acting and eamplating the job, Jjust

as there is for a court to make a decision, but at the present




tine it has been difficult apnd all I can say is what I have
said, that I shall not push it. X am afraid that unless the
Supreme Court studies these amendments, it will not appreciate
Jjust how good they arve,
CHAIRMAN MITCHELL: Suppose we made a report to the

Court -- whether heﬁoée or after tﬁe lst of May depeunds on the
Reporter's convenience and whether he can accomplish the job
in that time -- we could submit & statement with the veport
that we think they ought to have ample tiwe to examine thex
smendments and that there is no pressing need for promulgating
them this year. The added time before they could be adopted
vwould not disturb us one way or the other, and let them take
the added time without feeling that they are being pushed by us,

’ We have a fairly good case for being late in sub-
mitting the amendments because it is obvious that the method
we adopted to disseminate the amenémeﬁts has ﬁot_workad. That
may be partly due to the attitude of the West Publishing
Company, which had always taken amn active part in éistributing
them. They balked because the book they published on the
rules had not been cited in the notes to their satisfaction.
Ve thonght there might be something to that so we asked them
to prepare a set of rules to supplement the notes. That brought
in 8 flood of additions, requiring extensions of time to put
then in, |

The suggestions from the profession operated the same

P




way.

My idea would be to go ahead and get this thing up
regardless of the 1st of May, without any idea that the Court
would really attempt to decide on them prior to that time, and
let it be known in our report to the Court that we cannot
expect them to do it and that we don't see any great harm in
letting the thing slide over another year, It is regrettable,
of course, but I don’t think we are to blame for it and the
Court is not to blame, let it go that way,

PROFESSOR MOORE: Generally the amendments would not
be delayed too long. Under the rule-making statute the Court
could submit them to Congress at the beginning of the next
segsion and they would go into effect 90 days thereafter, Sa,
‘the rules would become effective about the lst of April of
next year instead of the lst of August of this year. I don't
think that delay is bad at all. |

JUDGE DRIVER: One unfortunate consequence of their
- being too long before the Supreme Court might be a continua-
tion of the propaganda battle in the Court., The Court is
easily misled by a well-directed, persuasive letter, as they
were by Judge Paul's letter on the condemnation rule. They
haven't the background of information that we have and they
don*t know what we have been doing. They can be very much
influenced by propaganda letters without thatzbaekground.

- ¥ .don®t know how that can be avoided, but there is more chance
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of it if they have it under consideration for a long period of
tine,

CHAIRMAN MITCHELL: I think the situation is compli-
cated a little by the rumblings we hear that the Court doesn®t
like this rule-making business anyway and i8 not very sympa-
thetic with it. The Court is entirely differently constituted
than it was when this work started, and I think we have to take
~ that into account.

| JUDGE CLARK: Do you want to take a definite position
now? Of course we can have that in mind and consider it again
before we adjourn.

CHAIRMAN M:TEHELL=~ I think that would be a good
thingrfe do., I think we all have in mind the same idea which
has been expressed heve, that it is unfair té the Court to
erowd them on the thing and it won't work, They don%t have
to be crowded, there is no good reason why théy should be, and
we ought to express that idea in our report in such a way that
they won't feel that we are trying to push them or anything of
that kind. We can do that in our report. We can let the
Reporter go right ahead and get his‘ﬁcrk done, even though he |
runs beyond May 1 in doing it.

MR, LEMANN: If we have nany suggesﬁians for changes
heve, @ither in our own draft or in the new suggestions, I
suppose 1t will go back to the Committee for consideration by

mail. I doubt very much that it would be physically possible
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to get it done with our staff by May 1. Wouldn®t it be best
just to adjourn this discussion anyhow until the end of our
meeting?

CHAIRMAN MITCHELL: I should think so. We will know
8 little better then how we can do it.

JUDGE CLARK: All right, ayé there any further sug-
gestions now? If not, I think we should turn to Rule 4(e),
which is the one for service of process, designed mainly to
hit two situations. One is the case which is possible in a
state court, of & suit started by attachment or garnishment
of property within the state, clearly within the power of the
court, The other is wmore particularly to take cararei these
now piaetically universal statutes for 5arviee of motorists
who, according to the scheme of the asuai legislation, are
held because of driving-en the highways of the particular state
to constitute some officer of the state, say the secretary of
state or his agent, ié acocept pracasé. I think this amendment
‘WaAs gfﬁt%& well received.

Professor Wright, do you want to say something on

: i the late letters?

- PROFESSOR WRIGHT: The recent comments on this back

a up the same picture that we had in my aﬁam&ry, that of very

n',strung.fﬁvak for it. We have gotten eleven more comments on
- it, ten of them favorable.

Perhaps the most interesting is that of the Department




of Justieerwhieh‘says that it strongly favors this amendment,
It says it would greatly ease the job of the goverument in
collecting emall claims,

There are perhaps two things which bhave come in since
'my sunmary was prepared which should be mentioned. One is the
question of how much you have to conform to the state procedure
in detail, Our amendment says that you make service in the
state manner, and in the summary I notice some questions which
Judgé Graven and Judge Riley and certain other people raised

about this., The Department of Justice raised the same question.

They say that it might be preferable to have a uniform federal

rule prescoribing exactly the procedure for service on non-

residents in in rem actions. They particularly say that now
where the government takes advantage of such procedures as
this it is sometimes requived to put up seeur;ty for costs or
fees, If we adopt the amendment in its present form, they
would like to have some language added that the government
would not have to put up these cost funds,

On the othexr hand, we have a letter from Mr. Varpum,
of Grand Rapids, Michigan, who says he was using the garnish-
ment there under Rule 64, which also looks to the state §r0~
cedure, that under Michigan procedure you c¢annot amend éhe
nbtise of garnishment. It is very clear, apparently, in

Michigan law, but the federal judge held that once the service

of the garnishment process had been made pursuant ta_&icﬁigan



law, theveafteyr the federal rules applled and you caulé amend

by virtue of Rule 4(e) which allows you to amend. Mr. Varnuﬁ
thinks if you should conform with state procedure you should con-
form in all details and not have the liberalizing federal pro-
cedure come in.

The other thing in 4(e) which has received it seems
t0 ne aigaifisaﬁﬁ aomgsntis'the article in the Catholic
University Luw Review which I think was sent out to all members
of the Committee. I didn't get to read it until sometime
after nidnight last night, and it may be that some members
of the Committee didn't get a chance to see it. Summarizing
the three points which it makes:

It is a study of the use in federal courts of these
non-resident motorist stetutes, It makes three points. First,
it says that Rule 4(d)(7) either in its present form or under
the proposed amendment is limited by Rule 4(f), which pre-
seribes the territorial limits of service. So the note writa?
here agrees with the view that Judge Goodrich has taken, that
you can never use 4(d)(7) in order to serve outside the state
on a ﬁoaérﬁaiéeat motorist because Rule 4{@? says you ¢an only

‘serve within the state.

The second point it makes I think reflects perhaps
inadequate r@ﬁe#reh ou the part of the writer. It believes
‘that to peémit axtraterritorial gservice in the non-resident

‘motorist actions would violate the enabling act under which
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this Committee functions, in that it would alter the sub-
gtantive rights of litigants,

The third point which is made is that the draftsman~
ship of the existing rule and éi the proposed amendment is bad,
that there is ambiguity and duplication, and there is some
proposal here by the note writer to combine these points,

JUDGE CLARK: Let me comment on that, too, 1f I may,
You spoke of Judge Goodrich., You meant Judge Maris.

| PROFESSOR WRIGHT: Judge Maris.

JUDGE CLARK: 1In one of the cases which went to the
Supreme Court, Judge Maris held that the provision as to
sexvice of process could not be used in the case of a non-
resident motorist, That was not sé held., They didn't have
to decide on it, in the Bupreme Court consideration of éhiﬁ,
which by majerity(vgte did uphold federal requigeﬁants of venue
in those motorist statutes,

let me say as to this article I thought'if was a
very poor job. The young man, who is apparently a student,
obviously worked very hard, but he started with very definite
prejudices and it seemed to me that he raised problems about
the existing rules which were not there. He has gone on the
thesis that there is an ambiguity between Rule 4(e), for
service of process generally, prescribing how it may be made,
and Rule 4(f) a#s to the extent of thé service of process. It

seens to me that there is no ambiguity at all, It is perfectly
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clear what ve were planning to do from the beg}ﬁai&g, and it
is quite nevessary, too, because the manner of service is
different from where you can serve, The federal rule was
quite clear originally that personal service in the district
was necessary, Then our Rule 4(f) advanced that to include the
limits of the state. Now also there are various statutes
which advance it still move,

’ It seems to me that all that is premised on tﬁe
writer's view which is in opposition to the rationale taken in
the states and eventually supported by the federal courts and
the SBupreme Court in upholding the motorist statutes, because
he épaaks generally about extraterritorial service of process,
but of course the thesis upon which those statutes were sus-
tained wéﬁ that there was aena; that is, that there had been
consent and a designation of an agent,

You may say that is a strained concept, that it may
be a bit of a fiction, and so on, but the law goes by fiction
and it has grown in that event., That is all done and settled,
and that is the thesis.

Therefore, his fundamental concept I think is in-
correct, that there is an ambiguity between the service of
process rule and 4(f). I don't gee the diff iculties raised,

His eventual suggestion is not to do anything on
the ground that he thinks that this ume of federal jurisdiction

- 18 of doubtful validity. He does make an alternative suggestion




which is all in the way of expanding Rule 4(f) and making it
all-inclusive, on the theory that that is removing the am-
biguity that he is supposied to have found.

MR, PRYOR: Rule 4(e), isn®t it?

JUDGE CL&RK: I thought he wanted to put it in 4(f).

‘MR, PRYOR: On page 1.

JUDGE CLARK: Either way, He wishes to put it all
together, which I don't think is desirable because I think the
natters are separate just as we have separated them. I think
his combining them is based on this wrong premise.

MR. LEMANN: Under the proposed amendment to 4(e),
a8 I understand it, theve is very little Qﬁjaatian to the
suggestion that you ought to be permitted to initiate a pro-
ceeding by aitaehmgnﬁ. The only abjéetieﬁ is perhags one of
detail as to following the state statute.

MR, PRYOR: 1In that eoaneﬁtiea, Judge Riley‘reaammsadad
the approval of 4(e). His only suggestion was a slight change
in‘ths other section.

MR. LEMANN: Suppose we stick to 4(e) for the time
being. That would open the federal aegrt to attachment pro-
ceedings based on non-residence, and algo to the non-resident
motorist cases. Those are the aﬁi& two classes of cases that
I recall seeing referred to. Am I right about that?

JUDGE CLARK: Yes, I think so.

MR, LEMANN: I have not had an opportunity to read the
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comments of this gentleman, but he is particularly opposed to
the enlargement of the federal court?s right to proceed in a
non-yesident motorist case. A4s I understand, we don't propose
or think we have suthoyity to change venue, isn't that correct?
8o if we adopted this, the limitations of venue would still
exist, The suit would have to be brought in either the district
of the plaintiff's residence or the district of the defendant's
'xgsidenea. But what would happen would be that the ylaintiff'
could go into the federal court in the district of the
plaintiff?s residence and he could get the defendant in under
4(e) if the state statute so provides. Is that correot?

JUDGE CLARK: That is earréct, yes,

MR, PRYOR: His point, I tﬁink, was that the rule
would not affect the subﬁtanfiv& rights of the parties, isn't
‘that right?

PROFESSOR WRIGHT: Yes.

MR. LEMARN: He says that, but of course in & sense
ev§ry procedural matter affects rights,

MR. PRYOR: Of course. I don"t agree with him,

MR, LEMANN: I hardly think hé gould support that
contention, do you?

MR. PRYOR: No, I don®t,

MR. LEMANN: I should think the first thing to
:considgr, if everybody is pretty well agreed on the attaﬁhmentr

-thing, is whether there is any reason to limit this to the
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attachmeut situation, Y suppose we could limit it to the
attachment situation and exclude the uon-rvesident motorist. 1Is
there any sound basis to do that?

PROFESSOR MOORE: I should think it more important the
other way, to clear up the service in the non-resident motorist
cases, because in a n#mber of gourts today, service is made in
federal court in non«resident motorist cases pursuant to
state law and 1t has been sustained.

: On the attachwent, if we still include that, it seems
to me one oy two technical matters will have to be taken care
of, One is on the time to defend, and the éeeané is the
posaibility of reopening a default judgment where the defendant
bas not been personally notified, because in some states in
quasi in rem suits; Just as in your in rem suits in the foderal
court, if the defendant i2 not personally notified he can
comé in within a certain time and reopen it.

JUDGE DRIVER: Most of the state statutes give a
1eﬁgar time than 20 days, do they not, Professor Moore? It is
60 days in our casie.

DEAN MORGAN: They give an automatic right within a
certain time to come in, and then wifh 8 good showing a still
longer time, don¥t they?

PROFESSOR MOORE: They vary a lot,

DEAN MORGAN: I know, Some of them say you ﬁai& a

-year to come in, and you can appear a year afterward,
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MR, LEMANN: Do these statutes provide for service
on the secretary of state or some state official who is ve-
quired to follow the summons? Perhaps you don't know where
this person is,

PROFESBOR MOORE: In the non-resident motorist cases
they usnaily do, baeaésa .-

MR, LEMANN: They have the license number and can
| ‘trace it.

PROVESSOR MOORE: -~ as a result of an accident there
has been a report made,

MR, LEMANN: You have to find out who the fellow is
or you couldn®t sue him, De4yau sue through the saerétary of
state or do you make service by publiﬁatieh uhder these state
statutes?

PROFESSOR MOORE: Most of the non-resident motorist
statutes require éégviee upon the secretary of state or the
conmiss ioner of motor vahieles; goupled with eiéhar actual
aaéviea auiaiée upon the defendant oxr sending it b& fagistarad
nail or perhaps even fhraugb ordinary mail; They hﬁyé two,
gservice on the secretary of state or the eammissieﬁer of
motér vehicles, and then some sort of actual p&rﬁaﬁﬁl notifica-~
tion upon the dﬁfandantg

DEAN MORGAN: Not by publication?

PROFESSOR MOORE: That is right.

DEAN MORGAN: I have never seen one which provides
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for service by publication.

MR, LEMANN: If vwe try to spell this out, ve will
have to go into some detail, but ve would get uniformity. The
simplest thing to meet the state statutes is what we have done,
and that is. objected to as not being consistent and uniform.
But we have some other situations where we have preserved
gonformity instead ei'unifarmity. Do you think we ought to
try to provide a uniform method in this gituation? |

PROFESSOR MOORE: The non-resident motorist or the
attachment?

MR, LEMANN: Both.

PROFESSOR

MOORE: On the attachment, X believe I
tend to leave it alone, not to provide for eriginai quasi in
rem jurisdicetion, because I think you would have to provide
an additional time to come in and defend and an additional
provision somewhere, perhaps in Rule 60, to reopen the judgment.
I don*t think the quasi in rem jurisdiotion is important
enough for that.

MR, LEMANN: You would not permit it, then? You
would just leave that out of this samendment entirely?

PROFESSOR MOORE: I would paréanaily, yes. The
United States has its own statutes which permit it to attach
in delinguent pcstasstsr cases, and so on.

MR, LEMANN: They seem to say here that they thionk

' this is a very good change for them. That is what X noted in
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their comment.

JUDGE DRIVER: 1 think perhaps what they have in
mind is the security they get on all thaserlenéing agencies,
They get chattel mortgages and obligations such as that, small
claims,

MR, ﬁEKARKQ Can't they proceed under the statute
whioch permits you to proceed against the property in rem where
you bave a lien?

| JUDGE DRIVER: They oan under state statutes, but
what they want is this, |
MR, LEMANN: Is there a federal statute?

VJBDGE DRIVER: X don't thiok so. 4s to most of the
lending agencies, I don¥t think they have any statute,

MR, LEMANN: I thought that statute applied to me,
for example, fto any person; that if I had a mortgage on a
piece of property of a non-resident, I 3auld'praaéed -

JUDGE DRIVER: Under state law, yes.

MR, LEMANN: I thought the federal statute permitted
that,

JﬁﬂéE DRIVER: No. It could on removal,

JUDGE CLARK: I should think it better to retreat from

including the attachment and garnishment situation. There

j : ﬁi%é’afi}?tia view that that was already covered.
It is & diiestion which is confused and in doubt.

You will notice among other things that Professor
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Joiner of Michigan wrats in and said that he thought that part
wag already covered, and he recommended the amendment quitaku
strongly because it clarifies the matter, He said -~ and
this is on page 6 of Mr, Wright's summary -- he believes that
cases holding that the federal courts do not already have
such power are wrongly decided and that "if the case were
squarely presented and forcibly argued, the same result would
" be reached without such an smendatory rule.® But he finds the
authorities to the contrary sufficiently numerous that he
thinks the amendment wise.

| On the matter of epeaing any default, I should wonder
if we really needed anything more precise than we already have
in the rule on defaults, There is a general admonition about
opening defaults in Rule 58(c), setting aside a default for good
cause shaﬁn.

PRO¥VESSOR MOORE: I am not talking about setting aside

the default but setting aside the default judgment, which
Rule 55(¢) says throws you over to Rule 60(b), on setting
aside a default Judgment. 1In 60(b) we have a provision that
60(b) doesn't limit the power of the court to set aside a
judgment where the defendant was not actually personally
notified as provided in 28 U.8.C. 1655, which is the in rem
 federal statute.
carsaspaad;ngiy, if we are going to open default

judgments in quasi in vem suits, it seems to me we need some
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comparable provision in 60(b).

| JUDGE CLARK: If it is felt necessary, it would be
very easy to expand the reference in 60(b). That is stated
as a non-limiting pravisiaﬁ, anyway. I am not sure how neces-
sary that would be, but that would be & simple matter which
gould be taken up in comnection with 60(b).

MR, ?RYBﬁ: On the question of non-resident motorist
:‘ggsas, it seems to me the rule ag we propose it is all right.
;xrém guite sure that the statute in Iowa providing for service
en'the'sEQretayy of stéte, which was recently amended, provides
for service on the head of the motor vehicle department, the
supariﬁtﬁnéenﬁ of the public safety department. I think it
might be éifferant in different states, but we have covéred
it herE‘wha#-we say "if service is made or the party is brought
before the eaaﬁt under the circumstances and iﬁ the manner
prescribed in the state statute or rule.”

I would not want to specify in'%hé rule how the
service should be made, because it might be different in
diif@rentvstatﬁa, and it should hé different, |

| JUDGE CLARK: Xt would seem that the questions here
presented are: First, whether we want to:adopt this rule in
its general form covering both theﬁs'majar items; mecond,
whether we ﬁaatfta:feiiﬁw the order of the rule here stated
or perhaps make a little rearrangement of it as is suggested

‘on that same page of the summary; and third, whether we want




to take steps either te'aﬁphasize'thé state procedure or to
emphasize the federal procedure after jurisdiction is acquired.

In my comment I suggested the latter, that is, that
it be clear that after jurisdiction was acquired, these rules
apply a8 to the time for answer, and so on., That may not be
the most desirable. Possibly it may be more desirable to
follow the state statutes throughout and not have that much
uniformity. But it seems to me that is the quesition which
comes after the initial decision.

CHAXRMAN nlﬁéﬂEkﬁz Is this subject going to drag
us into the problem as to diversity of citizenship? I think
Justice Frankfurter wrote an opinion not long ago in which
he dspla?ed the tendency in personal injury or other litiga-
ti@n of that sﬁﬁ -

MR, LEMANN: That is an old pagsion of his, very old,
iagg bafore he ﬁent on the Court, deploring the divarsiﬁy of
citizenship basis, |

CHATRMAN MITCHELL: He had 1t in the opinion, and in
8 note on the opinion he added a reference to ﬁamehiﬁg‘ﬁhiék
happéﬁed when I was Attorney General. X felt the diversity qf
,eitizaﬁship éuze was passe to some extent and was déssging thé ]
ieé&?ai courts into a nass of'litigatian that they ngﬁt not
to haadlé, My remedy for it was‘garfaetéd in a bill X prepeéaﬁ
to the Senate, and Justice Frankfurter referred to the hﬁariags

‘an'fhat bill which I had sent to Senator Norris., Senator Norris
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- wanted to abaiish completely diversity of citizeunship in

federal jurisdietian,'aad my proposal was merely to provide
that for diversity purposes a corporation should be considered
a citizen of a state where it was doing business with respect
to all business transacted in that astate, which limited the
diversity of jurisdiction véry cansiéarébly,

Is this prap@éal of ours going to enlarge it?

MR, LEMANN: I don't think it will affeot it. It
would simply emphasize Justice Frankfurter’s loang-standing
objection to diversity of citizenship. I think he would
pretty nearly agree with Norris, but he certainly thinks it
has already been carried too far, I don't know whether we
could carpry it further by opening the federal courts to non-
resident motorist cases, and thereby additionally offend him,
‘when they can®t get in today. I guess that is true, isn't it,
Professor Moore? |

MR, PRYOR: They are already open to that,

MR, LEMANN: They are not open, as I understand it,
without this ruia. This rule will open them more, as I under-
stand -it,

CHAYRMAN MITCHELL: That is what I thought.

MR, LEMANN: This rule would open them more, and to
that extent would irritate Justice Frankfurter. His outburst -- :
‘1-also was favored with a copy of his opinion, which I thought

was written with great saltiness -- was provoked by the
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situation, the results of the Louisiana divect action statute
against an insurance company in an automobile accident. The
result is you couldn®t sue me, for example, in the federal
oourt in Louisiana if you were a lLouislana ¢itizen, but you
can sue my insurer, which is usually a foreign insurance com-
‘pany. That means clogging up the federal courts with that
many more damage suits. He concurred in the opinion that the
louisiana statute is valid, but he took the occasion to express
himsalf.aggin with vigar on his original position.

| I guess he would feel that this was going further
in opening the door of the federal court,

DEAN MORGAN: I don't suppose it would iﬁ the
motorist case, would it, because if the plaintiff wanted to,
he could always bfing it in a state court and then the
defendant, if he wanted to, could remove it to the federal
court,

MR, PRYOR: That is done in a number of instances.

DEAN MORGAN: It could be brought in the plaintiff's
district. Then for aesvaaianea of witnesses, and so forth, |
under 1404(a) of the Code, it could be removed wherever the
witnesses atea

MR, LEMANN: 8till in the federal court,

DEAK‘HQBﬁAEz Yos, still in the federal court.

MR. LEMANN: With us, many plaintiffs prefer to

- proceed in the federal gourt and not leave it to the defendant.
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This would permit him to get in there. That is what I had in
mind., I think Mr. Mitchell is right.

JUDGE CLARE: This rule does not in terms, of course,
do anything to diversity of citizenship. It leaves it as it is,
It possibly may have tha efisct of bringing somewhat more cases
in the federal court. I don't know how we c¢an be sure about
that, |

Really, in one sense I think that is the reason for
thé rule, because now there are a great many of these aceident
gages in the federal aéurts. I suppose that is one of the
worst loads the federal courts have to carry. But all the
courts have to carry them., That is the load everywhere., 1In
New York City, in the Bouthern District, for example, the
Jury calendar covering this type of case is four years behind,
Justice Peck of the state'eeurt announced with some pride that,
with the efficient work of the state judges, they have it down
to three yeays in the state courts, He says now litigants are
going in to the fedexal eaurts to get delay, or vice versa,
depending upon whether they want the delay or not,

I don't believe now that Justice Frankfurter could
really succeed in getting diversity jurisdiction wiped out
in view of the problem of the congested docket, which haa
grown to be terrifie. But if, as is the case, we have all
these automobile accident cases in the federal courts now,

it soems to me a bit questionable whether this smallish part,
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so to speak, should be carved out, Xf the general accident
case comes in to federal court freely within the limits of
federal jurisdiction, I should think from the gtandpoint of
‘general fairvess, this ought to, faa. The attempt to exclude
it within somewhat narrow limits raises problems of confusion
in the disposition af‘thase cases,

So I say, even though this probably will increase
the burden a little, it is a burden we have to accept under
the gensral situation, It seems to me the general trend would
reduire that this go along with the reet, because this form
of action i8 now 80 general around the country.

Would you like to take up the matters in the order
1 suggested; thét ia, first decide én the general yule, whether
you want to approve an amendment covering these matters, and
then take up the details I have suggested?

Does anyone want to move that the amendment to
Rule 4(e) be approved in substance, the further details to be
considevred after we have passed the main motion? All those
in favor say "aye"; those opposed.

PROFESSOR MOORE: No.

JUDGE CLARK: The motion is oarried.

MR, LEMANN: Do you wish to offer a substitute,
Professor Moore, just to test the Committee’s reaction? |
You want ?e accept 4(e) in part for the non-resident motorist

- case but not for the foreign attachment cases, is that right,
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or do you want te'junk it entirely?

PROFESSOR MOORE: I think I would junk it entirely.
1 agree with what Judge Clavk said about the general desir-
ability of allowing these non-resident motorist cases to be
brought in the federal court just as any other if diversity
exists, but actually §hay are being brought in Iowa, for
instance, and in the case which the Judge cites, Giffin v.
Ensign, from Pennsylvania, Judge Maris said they couldn®t and
thé gorvice was bei&g made under 4(d)(7). X would be inclined
not to arouse Justice Frankfurther's ire, and just let it alone.

As for the quasi in ram,rx dea*t.saevauy grgat}naed
for providing for original quasi in'rﬁm'juriadietion, If it
be just a default case, the plaintiff can get his default in .
the state court. If it is to be contested, the plaintiff is
usually & local citizen and he would be suing in his own court,
and the defendant can remove if he wants to,

My view is that this just isn®t sufficiently
important to put it in here, We would havw_alsa to take up
another point ox two about the time to defend and for vreopening
the default judgment.

| JUDGE DRIVER: Mr. Reporter, it seems to me, in view
of what Professor xaoéa said, that it is desirable to try to
get uniformity and to try to avoid or head off, if ve can, the
conflict between Jurisdiction as to whether the action should

- be brought originally in federal court in these non-resident
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motorist cases, It seems to me definitely unfailr to allow

federal jurisdiction at the instance of one party and not of
the othexr. In both quasi in rem and the non-resident motorist
cases, you have a choice of forum on the part of the defendant

only, as to whether it shall be in state or federal court.

1 see nothing fair about that. I think if the defendant has

fhe right to remove these cases to federal court, the plaintiff
should have the right to bring them there in the first place,
giving both parties the choice of forum.

MR. LEMANN: It occurs to me it might also be pointed
out to Justice ¥Frankfurter that perhaps ané way to get rid of
this diversity jurtsdiatian%is to make it increasingly a
burden, and the greater the burden becomes, maybe ultimﬁte1y<
the'better chance he and his followers might have to get it
abrogataé.’ Logically I should not think there was much reason
to exclude the federal courts from this jurisdiction.

CHAIRMAN MITCHELL: I just wonder whether you were
stirriag up the animus unnecessarily. He patted me on the back
for trying to qualify the diversity jurisdiction by special
statutory incorporation. In his opinion he mentioned me by namé
and patted me on the back and he wrote on the og;gian, “Deayr
Bill: You were right in 1930 and you are still right.” He
will think I am wrong this time. |

JUDGE CLARK: I had the honor of supporting the then

Attorney General, and I was glad to do it and would do it
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again, Let me suggest that I don't believe we can do very
much if we are going to make our decision because we are afrald
of what somebody will do. I don't believe we can count on

the éistinguisheé gentleman whon we are discussing to vote

the otheyr way when vwe want him to. It seems to me that that
basis is & very uncertain one. He does not belleve in rule-
making by the Supreme Court.

v_ I should think, if we were going to try to prophesy,
that this therefore will have little to do either way in that
regard,

MR, LEMANN: It would just twist his tail a little
bit more.

JUDGE CLARK: That may be. I don't believe we can
properly make our smendments in the light of what somebody
is poing to do to us or to them. I hope we don't go on that
basis too much, because I am afraid that would be paralyzing
all of our work.

I wonder if there is any more comment. I would put
it that the vote would be in favor, %iﬁh Professor Moore
dissenting. Is there anything further?

let's go, then, to details.

X suggest two matters to consider. First, I thiunk
the proposal of Professor Joiner of Michigan on page 6 of the
summary, to reverse the order, is desirable, and I will take

that up first. Then I want to take up next after that the




question of whether we follow state forms or federal forms. Ve
have not come to that yet,

Turning to the suggestion of reversing the order, on
page 6 of Professor Wright's summary, if ve were to reverse,
Professor Joiner thinks that would be desirable because that
makes it ¢learer tha§ there are these two parits to the provision.
Hence, this would take away any possibility that the provision
" _relating to attacbment and garnishment may modify all the rest.
R&v&rsing the order makes it clear. 8o on page 6 of Professor
Wright'%s summary you have this wording:

“Whenever a statute or rule of court of the state

in which the district court is held provides for notice
to suah’a party to appear and respond or to defend in an
action by reason of the attaehméat or garnishment of his
property located within the state, or for service of a
summons, or of a notice, or of an order in lieu of |
summons upon a party not an inhabitant of or ieunﬁ
within the»state, it shall also be sufficient if ser?iea
is made or the party is brought before the cgurﬁ under
the c¢ircumstances and in the ﬁannez presicribed in tha'
state statute or rule.”

This, you see, puts the clause dealing with the
attachment or garuishment default before the clause dealing
with the notice,.

MR, LE&ABH: May I ask what you gain by repeating the
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. words "or of" in the seventh or eighth line, and whether you

couldn®t simply make it vead, "or for service of a summons,
notice, or order in lieu of summons™?

JUDGE CLARK: What do you think of that, Professor
Wright? |

MR. LEMANN: It makes it less ¢lumsy, eliminates
repetition of the vwords “or of" in twe»plaaas, and eliminates
sama connas ,

| JUDGE CLARK: I should think that was all right. It

would shorten it somewhat,

MR, LEMANN: Xt doesn‘t change it,

JUDGE CLARK: How about the general suggestion? Do
‘you want to approve it or not?

UR. TOLMAN: I move the adoption of that provision,

PROFESSOR MOORE: May I'ask a question for informa-
tion. BSome judges in Yowa pointed up the fact that the notice
out there was signed by the attorney. Does that mean that the
notice under this is to be signed by the plaintiff®s atfeﬁnay?

JUDGE CLARK: That is over on page 7, ?ha reference
to what the Iowa judges saild appears on the next page of the
summary. As it now stands, you would have to follow the state
practice quite definitely.

| PROFESSOR MOORE: And for the time, also?
JUDGE CLARK: On that I was going to suggest that it

- be the federal time, but I am not sure that will be taken up.
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I think that comes up in connection with the farﬁhar step that
we may want to take about this. I had suggested adding at the
end:

“When service is thus made or the party thus brought
before the court, further pleadings shall be as provided
by these rules and he shall be so informed in any notice
to defend vhich may be given him.,"

I will add that I don®t think that is a necessary
way of doing it. I think there it is a choice whether you
follow the state ferm‘thranghaut and get a good deal of dis-
uniZormity, or whether you try to do what I was suggesting here
and follow the federal rules once the state statute has been
appzxéd to get jurisdiction.

JUDGE DRIVER: I think the way it is suggested that
it be worded on page 6 of the summary, which you just read,
what you say therve is that the party shall be brought before
thereourt in the manner provided by the state statute., He is
ﬁot eanﬁtruaiivsly brought before the court until the 60 days
have expived, I should think, if the state gives him 60 days.
You can't bring him before the court in 20 days if the statute
gives him 60 days to appear. So the way this is worded, I
think the state time would apply. That might be questionable,
but that is the way I would rule on it, certainly, if I wers
doing it, |

MR. LEMANN: It ought not to be left obscure,
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JUDGE DRIVER: That is correct,

MR, LEMANN: Then they will be coming back with an
amendment shortly to clear up the obscurity.

MR, PRYOR: Judge Clark, what do you think of the
proposed suggestion with reference to Rule 4(b) on page 7 of
‘the summary, the suggéatiaa made by the Iowa federal .jtx%igas?
That deals with the question you are discussing right now, it
geems to me.

| MR, LEMANN: That would remove the obscurity. |

JUDGE CLARK: Do you all have that last point which
Mr, Prxyor is bringing up? The suggestion was made by the Iowa
judges that the following language should be added to Rule 4(b):

"Where uﬁdsr Rule 4(e) service of a summons or of a

notice is mada.uaéer a state statute or state rule of
court, fhe gsummons or notice may be in the form required
by such statute or rule and the time for the defendant
to defend or respond shall be as provided in such statute
or rule." |

MR. PRYOR: I think that clears up the confusion there.
Rule 4(b) is the one which requires that the summons be signed
by the clexk, and this would bring into play the Iowa provedure
in 8 case of that kind.

JUDGE CLARK: I take it that the general or at least
the vocal expression of view here is to ieliew the state

:procedufﬂ in this regard. 1 certainly don't object to that.
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All vight, Mr. Pryor.

MR, PRYOR: I move the approval of the suggested
addition to Rule 4(b) on page 7 of the summary.

JUDGE CLARK: That is the one X read, which definite-
ly provides that waazg the service is made under 4(e), it shall
follow the state form. Do you want me to read it again? It |
appears on page 7 of the summary. Is there any further discus-
“mion on that?

| JUDGE DRIVER: Before you proceed, Juége Clark, X
think what Mr. Lemenn had in mind was that in raising owr hands
the record should show how many voted in favor or how aéag
against. It is going to take & lot of time to name eaéa éne
every time. X don't thionk %hst is necessary. If anyone wishes
the regord to sbow how he votes, he can request it. Otherwise,

simply show the number, and that will save some time.

JUDGE CLARK: All right,

Mr. Pryor has moved that the material read be added
to Rule 4(b). All those in favor will ralse their hands.
Seven. All those opposed. It is carried.

I take it that actilon approves this rule and that
we do not need any further vote, or do we? Unless there is
further question, we will take it that this particular amendment
is approved.

MR, TOLMAN: Judge Clark, I notice & suggestion from

.\ the Department of Justice which seems to me to have some merit,
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that the "Requirements of state law as to security for damages

or costs ov the payment of fees and aesés shall not apply teo

the United States unless expressly permitted by the law." I know
the Department feels vather strongly they should not be sub-
jected to those cost requirvements. I wonder if we should not
congider taat; Wo have otheyr similar exceytians throughout the
rules for the United Btates,

PROFESSOR MOORE: There is a general statute exempting

the Pederal Government from security for costs. Why doesn®t
that apply?

MR. TOLMAN: Do you think it covers it sufficiently?
I had not cousidered this at all until this came in this morning.
I didn't think we ought to forget it.

MR. LEMANN: The government itself at the top of
page 2 says, “28 U.8.C. Sections 2408 and 2412(a) respectively
provide that the United States is not required to ﬁest security
for damages and coste nor is it liable for fees and costs un-
less expressly provided for by Act of Congress."

MR, TOLMAN: Yes,

MR, LEMANN: Then they go on to say, however, “"To
remove any doubt which might arise," and so forth. I would
not really think there was much doubt, would you, in view of
the federal statute.

MR, DODGE: No.

MR, TOLMAN: Xagree with you.




JUDGE CLARK: I should think this was covered, then,
is there any objection?

Protessor Morgan, what was it you started to say?

DEAN MORGAN: I was just asking about Bill's sugges-
tion as to reopening, and so forth. This last suggeétion which
was adopted would not cover that, Charles.

JUDGE CLARK: It doesn't cover it in so wmany vwords,
but don't you think we have done all we should do?

DEAN MORGAN: 1In this particular place, but I wonder
if you are going to make & provision for reopening a default
judgment in these in rem or quasi in rem actions where there
is no appearance, where fha éeiend&nt hasn¥t recelved notice
actually. "

|  JUDGE CLARK: First, the provision we have adopted
for Rule 4(b) will give the length of time to answer, if there
is one.

DEAN MORGAN: Yes.

JUDGE CLABK: BSecond, I should think if we were going
to do anything‘tberab we should modify slightly 60(b). :Inrnale
60(b), after the main enacting part of that rule, it is pro-
vided: | |

“Phis rule does not limit the power of &4 court to

entertain an independent action to relieve & party from
& judgment, order, or proceeding, or to grant relief

to a defendant not actually personally notified as
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provided in Title 28, U, B, C,, Bection 1655, or to set
aside a judgwent for fraud upon the court,”

I should say that after "1655" there might be inserted
"or in Rule 4(e)".

MR, LEMANN: Where would you insert that?

JUDGE DRIVER: I didn’t get that, either,

MR. LEMANN: You mean after "Title 28, U. 8. C.,
‘Seotdon 16557

| JUDGE CLARK: Do you have 60(b) before you?

MR. LEMANN: That is right. Where is the reference
to 16585 that you just threw at us?

MR, PRYOR: 1In line 36,

JUDGE CLARK: Add after "1655" the phrase “or in
Rule 4(e)".

DEAN MORGAN: Yes,

JUDGE CLARK: Would that do it?

DEAN MORGAN: Yes,

PROFESSOR MOORE: I don'*t think 4(e) tells you within
what time you can reopen, though; and 1655, you see, does
cover it for the federal in rem. 'xﬁt tells you you @an reopen
within & year. I don't think a reference back to 4(e) would
~quite do it. |
JUDGE CLARK: Does anyone have any suggeﬁtiena?
I suppose it is really both technically 4(e) and 4(b).

DEAN PIRSIG: Wouldn®t that be the kind of question
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%Eaat should be left to the state procedure?

PROFESBOR MOORE: B8ir? I didn*t hear that,

DEAN PIRSIG: 1Isn®t that the kind of question for
which we could refer to the state law? 7That is the way this
question was raised to begin with, We have adopted the time
interval for appearing. |

| MR, PRYOR: 1In Iowa it is two years where they ave
served by publication., I should think that an amendment to
éé'(b) a8 you suggest, Judge, would be sufficient,

JNE CLARK: Here is another alternative, My. Pryor,
I wonder if it would not be sufficient, instead of what I gave
you, next after the citation of 1655 to insext this, "or in

 state statutes made applicable under Rules 4(b) and (e)".

DEAN MORGAN: Yes.

MR, PRYOR: That is all right.

MR, LEMANN: In state statutes?

MR. PRYOR: Yes,

MR, TOLMAN: What was that suggestion, Judge?

JUDGE CLARK: You see, that comes after ™as provided
in Title 28, U. 8. C., Section 1655".

MR. LEMANN: Is that enough? Line 31 of 60(b) says,
"This rule does not limit the power of 8 court®, That isn’t
equal to a mandate to the ’eanft,; which I understand is what the
state statutes provide, or do they so provide? I don®t know.

Are they simply pumissive?

/




42

DEAN PIRSIG: I am not sure whether state statutes
should govern in a case like this, This is pot at the beginning
of the action. You have your jurisdiction completed, and the
defendant is asking for leave to come in and defend when the
time has expired. There is & good deal of desirability that
that be uniioza in a1l federal courts, and that it appear in
the rules governing that p&rticﬁi&r action.

I understand that 1658 proviﬁss 2 one~yeayr time in
whieh you can appaar in an 1n rem action, did you say, Bill?

PROFESSOR MOORE: Yes, sir,

DEAR PIRBIG: Why should n&t a similar time period
be incorporated right here in the rule and be made uniform for
all the states.

JUDGE DRIVER: One thing that concerns me a little
is that we are creeping little by little toward the old con-
formity which these rules were primarily designed to avold.

1 have no objection to it in the matter of service in quasi in
rem actions, but I think it should be limited as much as pos-
sible to service and not get move and more into conformity with
ihé‘sfnte practice,

MR, LEMANN: What is meant by "This rule does not
limit the power of a court”? Does that leave it unlimited as
to any time?

JUDGE CLARK: In Rule 60(b) you have what vas origin-

ally alnaw procedure by motion., It bas now been pretty well
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gettled, so we don't realime that it was an additional way of
‘bringing this up. Therefore, you may go after the judgment as
provided in the earlier part here,

Then from the beginning we have had a provision that
you still could have tha independent action bill for relief
fgainst a judgment in the old way. That has never been limited.

MR, LEMANN: You talk about & motion under 60(b).

JUDGE CLARK: Yes.

MR, Lﬁﬁasﬁ: Under 60(b), line 20, "The motion shall
be made within a reasonable time, and for yeasons (1), (2),

(8), and (6) not more than one year . . ." No. (6) is "any
other resson justifying relief from the operation of the judg-
ment", which would ordinarily, I imagine, cover the none
resiééat motorist case which we are talking about.

Theﬁ you come along in lipe 31 and say the rule
doesn't limit the power of the #eurt in certain cases in which
you are now going to throw in these non-resident motorist eaaﬁé.
Then you would have no limit of time for that. Am I off the
track? ,

DEAN MORGAN: A non-resident motorist case is regarded
as giving personal service. They are the squivalent of §§rsana1
service.

MR, LEMANN: They all provide, as I get it, for &
way to come in and get more time,

DEAN MORGAN: They don't provide the way to get more




tine after judgment.

NN: When do you get the time?

DEAN MORGAN: They tell you how long on the substi-
tuted service of that kind the defendant has to answer,

MR. LEMANN: Somebody talked mbout two ysars. They
wouldn't give them fﬁa yoars to start with,

DEAN MORGAN

-

That is in the quasi in rem casos,
1 bave never seen aay_aanwyﬁsiéeﬁt motorist statute which
gives that. |
MR, PRYOR: In our state, where the service is by
publication only, there is a default.
DEAN MORGAN: But you don't publish in nost cases.
MR, PRYOR: X understand,

. JUDGE CLARK: How naaesﬁs?y do you think any addition
is here? You have the whole force of Rule 60(b), and X should
think you do not need any specification herve,.

MR, LEMANN: BRule 60(p), line 18, certainly gives
. yaﬁ the right to proceed up to a year under the next section.

MR. PRYOR: Is what you ave trying to veach under
lines 34 and 35 of Rule 60(b) the default case? If that is
right, there ought to be something said there about not
sctually personally notified and who has not appeayed, because
he might have given jurisdiction to the court by sppesaring,
even though he wasn®t notified in the way the statute provided.

MR, LEMANN: Xe there such & limitation in Title 28,
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Bection 16587 Do we have that here?
PROFESSOR WRIGHT: That is in this volume,
MR, DODGE: I have it right here., Section 1655 deals
only with lien enforcement upon gregertﬁ. It provides that
if an absent ésfanéaag doesn't appear or plead, theye may he a
judguent by éﬁfaﬁit against the property. |
"MB. LEMANN: Or plead, That govers the point.
MR, PRYOR: It would not cover the other point,
MR, E@nﬁE§ It doesn®t provide for any independent
action by the non-resident éefénéanf¢
“Any ééianéant not 8o personally notified mnay, at
any time within onme year after final judgment, enter his
appaavaﬁﬁa,:an& thereupon the court éhall get aside the
judgment and permit such defendant tevglaaé on payment of
such costs as the éaurt deens just."
That has nothing to do with an independent action.
JUDGE CLARK: I suggest tbat we don't need anything
more ber§ under either B5(b) or 60(b) and, fuitharmara; we
have now given a longer time to aﬁswér»a&aa&éing'ta state
procedure. I should think the power to reopen was certainly
full and complete. ,
_ MR. LEMANN: There would be a certain logic, I should
think, in axtﬁnéingliiaaa 35 and 36 to this situstion. We have
gone out of our way to refer to Title 28, 1655, and that is a

‘yary analogous situation,




But that has nothing to do with an
independent action to set aside a judgment,

MR, LEMANN: But it contains a provision far setting
aside the judgment. It says so in the last paragraph.

MR, DODGE: This is a provision for setting aside
the judgment and allowing the defendant to enter a belated
appearance and have a trial on the merits.

MR, zam&ns: That is right. If we thought it im-
portant to preserve a refevence to that privilege by reforring
to Title 28, 1685, why isn't it equally logical --

MR, DODGE: This language in 60(b) sounds as if it
were limited to an independent action for relief from @
judgment, and there is nothing in Section 1655 that I can
gee which relates to such an independent action.

MR, LEMANN: Line 33, Bob, says "or to grant relief".

MR, PRYOR: Xt is correlative.

MR. LEMANN: The first part does speak of the enter-
tainment of an independent action, but line 33 brings in
- Yoy to grant relief”, It saems‘ta me that really that does
give us & patent to adopt the suggestion which has been made,

MR. DODGE: Yes. You might tie it in with that last
clauge here, grant relief.

MR, LEMANN: That is right,

JUDGE CLARK: Does anybody wish to make a motion?

¢ ha#a given you three diffevent suggestions.




47

MR, PRYOR: I would like to hear the chairman make &
motion, ,

JUDGE CLARK: One of those suggestions was that we
ééd uatﬁing, which is the one I think I would recommend., Then
the other two -- the first one was that we insert a reference
to the rules after Section 1665, and the third one was that we
insert & reference to state astatutes.

ME, LEMANN: I move we adopt the Reporter's second
suggestieﬁ, vhich I understand would mean that you wanld add
appropriate language in line 36 of Rule 60(b) following the
reference to 28 U, 8. C. 1655, o

MR, PRYOR: I think you waulé have to incorporate
in tbat tha iéaa that it applies ta a aass where there bhad beep
no Appearance.

LEH&KH- 1 said appropriate language. 1 think

hﬂ wnulé have to, because that is in 1655, taa, in the 1a$t

t“ paragraph,

JﬁaéE,BRIVER: I must confess I am not clear as to
 what your suggestion was, Juaga'¢1ark; as to references to
Bule 4(b) and (e). | o |

JUDGE CLARK: 1In the light of the way we have voted
to &mﬁn@ those, 4(b) is to contain an additional sentence
incorpovating the provisions on page 7 of the summary.
 JUDGE DRIVER: X have that in mind,
 JUDGE CLARK: ‘?ﬁén,invé(g) we voted the general
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provision for notice in the case of the garnishment as well as
the non-vesident motorist. This would bring in references over
here,

I should think, if we weye going to expand this, after
the reference to 1655 in Rule ﬁﬁ(b) we would have to say
something like this: "or to 8 dofendant not actually personally
not ified snd not appearing when summeﬂﬁé'uaéer the provisions
of Rules 4(b) and (e)".

| JUDGE DRIVER: As X get Professor Moove's point, if
you do that you would not have specified the time limit within
which he could sppear, becsuse 28 u;s.e. 1655 prescyribes éﬁe
year, doesn®t it, and if you simply make a reference to 4(b)
and 4(a) you would not have any time specified. Isn't thatv
the point you made in the first place, pProfessor !aofs?
PROFESSOR MOORE
DEAN PIRSIG: What you need is a grant of povwer,

The sentence as it now reads refers to grant of power from
other sources.
JUDGE CILARK: Going back to what we added to 4(b),

we put in "the time for the deéfendant to defend or respond

shall be as provided in such statute or rule." When we pick
that reference up here again, I should think it would pretty
much point to the state procedure.

JUDGE DBIVER: Do you think it would cover an appli-

"cation to reopen a default judgment?
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JUDGE CLARK: I should think so, What else would be
the reference here? It is the reference which incorporates
‘the other rule.

JUDGE DRIVER: You would be surprised how easily
judges can go astray if it ilsn't spelled out for them,

BEAN.PiR$!§$ Why aaﬁﬁt vwe defer this until we get
to 60(b), and in the meantime ask the Reporter to consider it.

‘ JUDGE CLARK: Here is another possibility, Professor

wright suggests that we try to do this to Rule 4(b) itself,
You remember the last line that : | ra#ﬁ you, "and the time
for the defendant to defend oy respond shall be as provided
in such statute or rule,” You might make that read, “and the
time for the defendant to defend or respond o' -~ |

| PROFESBOR WRIGHT: “or reopen as of right a default
Jjudgment®, i |

JUDGE CLARK: --"or to reopen as of right a default

Judgment shall be as provided in;suah gtatute or rule,”

| MR, PRYOR: I think more logically it should go in
- 60(b). ' N | |

- MR, LEMANN: You could algo put it in 60(b), a=
¥r, PryerVSnggesfs, by puttiﬂg another aianse‘ia line 36 after
1685, "or to grant relief in accordance with the provisions
of appliocable state statutes to a defendant who has not been
notified and has not appeared in proceedings brought under

Rule 4(e)”,




MR, PRYOR: I think 1f you are going to put it in
60(b), it would be better to put in an entire new seutence,

JUDGE CLARK: WwWill séﬁebaéy make & motion? I have
given you now four suggestions.

MR, TOLMAN: As far as time ie concerned, that throws
us right back to the‘state law, doesn®t it?

JUDGE CLARK: Yes,
| MR, TOLMAN: Do we want to do that? Are we sure ve
want to be governed by state law in this situation? I was
impressed by Dean Pirsig®s statement that we ought to get away
from conformity in this situation after the court has airaadg
acquired jurisdiction. |

JUDGE CLARK: What do you say to Mr, Tolman's
suggestion that there ought to be a state provision, -

DEAN PIRSIG: I should like to suggest that we
defer consideration of that point until we get to 60(b). In
the meantime, possibly you can work up something, Mr. Reporter.

JUDGE CLARK: Is there objection to deferring final
consideration of this particular point until we get to 60(b)?
In the meanwhile, leland is drafting & proposal.

MR, LEMANN: You could cover it, leland, by putting
in another clause, (7), in lines 19 apd 20, which would be
limited to this case, and then make your one-year period inm
line 22 apply to the new (7) situation. That would give you

uniformity.
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MR, TOLMAN: That is the clearest way to do it, I
think.

JUDGE CLARK: Then we will pass that for the time
being, aund we will go now to Rule 4(f) snd the proposed amend-
went. B

MR, DODGE: How did we leave this, Judge? We are
going to follow the rule as it is with these two or three
additions, without any attempt at uniformity?

. JUDGE CLARK: Yes, that is 4t. It is thrown back
to state law very definitely in the addition to 4(b) which
weas voted, but I understood that is what you wanted., It is
certainly a very definite solution, which of course is
desirable, |

Professor Wright, was there anything in particular
in the late letters on Rule 4(f) that you want to refer to?

PROFESSOR WRIGHT: No. The late letters on Rule 4(f)

 have made no new suggestions on draftsmanship other than changes

1 have already noted in the summary ag page 12, They shéw
probably the same kinds of preferéaae which the earlier letters
did and which I have recited in the summary,

We now have, including the 1ata'iattezs, altogether
47 comments on the merits of the amendment to Rule 4(£), with
37 of them being favorable, and of the 37, 21 favor the first
~alternative. Probably the only thing which should be especially

‘noted is that the Department of Justice memorandum this morning




comes out in f&va§ 6£ the first alternative, which would make
the 100-mile limit apply in all situations as contrasted ﬁith
tﬁe more limited second alternative which allows 100-mile
extratarritegial gorvice only in certain specified easas;l

MR, LEMANN: You say the count is slightly in favor
of the i&rﬂtralternatiVé?

PROFESSOR WRIGHY: Yes, I can glve you the total
eguat, Mr, lemann, It is 21 for'tha firsat, 13 for the second
alternative, 3 who say we should amend the rule but don®t
express a preference, and 10 who are opposed to either éf the
alternatives, _
| ﬁn; LEMANN: Xt is not too significant, If you added
the 10 to thé 13, yéﬁ would hsvé a majority against the first
alternative, to which I am opposed, | f

PROFESSOR WRIGHT: I think not, I think then you
would have, sir, 24 fér the first altaraitive éﬁﬁ 23 for the
gecond, | | |

MR, LEMANN: fThen I fall back on the alternative
argument whiéh was in my mind, that I would have to evaluate
the votes c¢ast b& some knowledge of the competency and autherity'
of the people who cast them, | |

MR, E@mﬁ::‘ The object of this rule, as amended, is
to nllow & citizen of Maine or New Hampshire or parts of
Vermont and Connectiocut and all of Rbode Island to drag a

‘defendant in to his state for the trial of a case. In the
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letters in favor of it, I have not seen just what the argument
is in favor of that extension,
I can see entirely the pertinence of the second .
alternative, but just what is the reason for allowing & man
in all those states to go in to a federal court where he
couldn®t go in to his state court, and sue a vesident of Boston
-~ in that court?
MR, LEMANN: 1 move we sdopt the second alternative,
ME, DODGE: 1 second the motion.
- PROFESSOR MOORE: Mr, CHaifman, I don*t like to ﬁe
in the role of a\éissentag all the timn o
MR, LEMANN: Why not?
JUDGE DRIVER: We 1ike that.
‘ y&gﬁﬁaaos MOORE: Either alternative to 4(£) raises
- some complications which can be met, of course, as we have

met the ones in 4(e). Both of them référ to all process,

. That includes writs of garnishment, attachment, execution, and

B0 on,

The thing that I think brought this into being in
the main was to get service of summons. You now nga rules
that are running all your pfeaas#-autsida_the district. That
 certainly would run into &n anomalous situation on running your
~writs of attachment and of garnishment out; for instance, in
Connecticut you can attach or garnish in practically every

. money suit. I you brought that suit in Comneotiout you could
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run your writ of attﬁehmﬁnt in to New York City, theovetically,
and attach, altﬁéugh if you brought your suit there you could
not,
MR, PRYOR: Shouldn’t it be limited to summons?
PROFESSOR MOORE: The Reporter has a good point in
his alternative which was prompted by'a problem which came
out of the Distriot of Columbia, fer-tﬁe enforcement of
’ihe court's ovders and Judgments, but that had to do, I thiuk,
wiih a8 support mopey or #limony case, While there was merit
- to that point that the court ought to be able to enforce
that judgment against the defendant who was just across the
line in Virginia, theoretically, as it is drafted here, if
the suit were bﬁaught here in the District of Columbia you
could run & writ of exeoution either inta Virginia ox xﬁrﬁlané.
MR, LEMANN: But how would that be Iikeiy to happen
undér the second alternative, beginning in line 35. That
vwould ounly apply to persons made parties pursuant to Rule
18(h), Rule 14, or who are indispeusable or required to respond
to proceedings for the enforcement of the court®s orders and
judgments,
| Do you think your garnishment, attachment, and
execution cases could be brought within that 1a#guﬁga ordinarily?
PROFESSOR MOORE: I don*t think your attaciment and
garnishnent would normiiiy #1t within the second alternative.

MR, LEMANN: That is why I would not think your
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‘diffieaity would arise if we supported the second alternative,

PROFESSOR MOORE: What about the enforgement of the
ésurt?s orders and judgments? Ouce &au have that party, can
you get judgment against him and take out a writ of execution
against him and run it into another state?

DEAN MORGAN: A1l that would be doing, Bill, would
be allowing execution there instead of requiring the judgment
" to be filed in the district court there, You now have a
éf&viﬂien under the Code where you c¢an take a judgment from
one district and file it in the other district and take out
execution, So it seems to me the execution of the judgment
that you are talking about is not objectionable under this,
-You have just cut out that additional ﬁtep; Isn®t that right,
Bill? He could bring some action to stop it or make some
motion f@ siap it, and so on, just as he could attack any writ
of execution, couldn't he?

MR,

DODGE: Where is that about filing in another
si&t#? |

DEAN MORGAN: That is in the vevised Code. Before
fh#t; you had to bring an action on it, but now you éa§ |
register it. ZXen®t that right, Bill? You were on that com-
mission,

CHAXRMAN MITCHELL: In our original rules we had &
rule to thut effect, and the Court threw it out because it»

‘thought it was enlarging and changing the jurisdiction.
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DEAN MORGAN: We tried to get it done by rule here,
and the Court turned us down,

CHAXRMAN MITCHELL: That is right.

DEAN MORGAN: Then there was an amendment to the Code
which allowed it, you see,

PROVESSOR MOORE: You have this difference, though:
If you get 2 judgment in federal court in one state and register
it in a federal court im another state, and then you take out
éxbeatian in the second state, Rule 69 makas the practice
and procedure which govern the execution in the second state,

DEAN MORGAN: That is all right for judgment. I am
inclined to agree with you. I certainly agree with you on
the notion that you ought not to use the Massachusetts and
Connecticut notion of attaching whenever an action is brought;
that you bring an action in’ﬂassaﬁhasetta, for example, and

the attachment goes right along without any showing of the

" npecemsity. Is that Connectiocut law, too?

PROFESSOR MOORE: Yes,

DEAN MORGAN: X thoughf Connecticut was more
civilized than that.

JUDGE CLARK: We have definite provisions whaﬁ you
axsxeise’thGSG extraordinary vemedies. Rule 64, for example,
pfevidas‘daiinitely for attachment and for that sort of thing.
I don't see how the problem arises. Rule 64 states they are

"available under the circumstances and in the mapner provided
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by the laws of the state in which the district court is held®,

To take the example given, I don®t see how you could
use the cgaééatisnt attachment astatute to #%taah property in
downtown New York., Of course you can under the Connecticut law,
I should think that the rule of authorization there would carry
- its own limitation, |
Rnle 69,i$.sxs¢utiaa,,sad that again makes it gonform
~with the practice and procedure of the state in whioh the dis-
trict court is held,

If it were necessary to make a furthey: protest in

" one of these rules, possibly it should be done, but it seeme

tome it is in & way a disclaimer of what I should think is
already covered by the rules, I shéuiéihapaxthe question of
the merits, so to speak, would not be lost sight of im these
matters of detail,.

DEAN MORGAN: Charles, take an attachment for the

purpose of getting jurisediction in quasi ip rem, would you

aliow the Connecticut district court to get jurisdiction in a il

quasi in vem action by attmching property in New York?
JUDGE CLARK: No,
DEAN MORGANR: No? It seens to me that this first
altexnative would, That would be progess, wouldn®t it?
. JUDGE CLARK: How could it? '
DEAN MORGAN: it is process, isn't it? Buppose we

@attached aqca?ﬁ;ng.ta the New York stgtutgg the method of
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attaching, and so on snd so forth, you could get jurisdiction
in Connecticut, then, if that is process, and I should suppose
it would be.

JUDGE CLARK: The grant of power to meke attachment
we cover in Rule 64, It doesn®t seem to me that thie in intent,
certainly, or even iﬁ wording, is an attempt to expand Rule 64.
That is what I saild. If it were necessary to add some dis-
 eclaimers, one could, but it seems to me it is more a question
eé"ﬁaying that Rule 64 sﬁplies.»shatevwr we may have said in
other rules. | '

MR, LEMANN: .?%é;éﬂeptien‘@f the second alternative,
Eddie, would eliminate fh}s difficulty. |

DEAN MORGAN: The term process, yes.

MR. LEMANN: The adoption of the second alternative
would eliminate the bugaboo, as I recall it, that pProfessor
Moore uses to chill ﬁuwlspiuaa.

PROFESSOR MOORE: You could still attach or garnish,
under your second alternative, the defendant in New Ybrk if
he £it within Rule 13(h) or Rule 14, couldn*t you?

" MR. LEMANN: Fit within what language?
PROFESBOR MOORE

s+ The second alternative authorizes
process athar'thaarsubpaana to be served upon persons who are
made parﬁieﬁlgﬁrauiat t0 Rule 13(h) or Rule 14, ;gg@i take

the problem of a sﬁit pending in the federal eenrt-i; Connect i~
_gut, and the defendant wants a third party in, a defendant in
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New York, under Rule 14, Certainly this would enable him to
serve a summons on that defendant in New York City.

DEAN MORGAN: That is right.

PROFESSOR MOORE: Would it not also allow him to
attach or garnish?

MR, PRYOR: Rule 64 would govern that, wouldn’t it?

PROFESSOR MOORE: Rule 64 throws him back to the
-gtate law where the suit is pending, which is Connecticut,

" MR. PRYOR: That is right.

PROFESEOR MOORE: Connecticut law would permit you
to attach in any type of suit for money judgment.

MR, PRYOR: Not outside the state, fho&gh.

JUDGE CLARK: No.

PROFESSOR MOORE: It doesn't have anything to do with
bow far. Naturally, effective service of Connecticut process
is limited within Connecticut, but here we are providing that
the effective service of federal process will run out.

MR. PRYOR: If you follow the state law as required
by Rule 64, the attachment would have to be made in Connecticut,
wouldn¥t it?

" PROFESSOR MOORE: If you were in the state court it
would, yes. ,

MR, PRYOR: Rule 64 is for the federal court,

applicable in federal courts.,

MR, LEMANN: I would agree, Mr. Moore, that in cases
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undey Rule 13(h) and Rule 14 the possibility that you suggest
might happen. In my mind it is just a quastiea of balancing the
objection to that result against the desirability of bringing in
within this limited classification, people within 100 miles
where their presence is important to dispose of the controversy.

I vemember years ago I was astounded to find that if
I had a receiver in the federal court in equity, I could sue a
| person anywhere because it was an ancillary proceeding. If I
had a receiver appointed in the Eastern District of Louisiana
and he had a claim against a2 man in New York, the United States
District Court for the Eastern District of Louisiana could,
briﬁg him in bacausé it was an ancillary praeéediag.

It seems to me this second alternative is a sort of
related situation, and not so revolutionary in view of that
long established practice to which X referred, in equity. X can
seo a4 good deal of merit in theziaﬂs that if a person is within
100 miles you ocught to be permitted to bring him in, and even
if it meant that you could run attachments and garnishments in
that very limited class of cases. We have to put one thing
égsinsf another and see if the good you are going to do by
édepting this is enough to compensate for the possible abuse
that you suggest,

PROFESSOR MOORE: You really want, though, to praﬁide
-iar service of summons rather than of ﬁraeess generally, don't

‘you?
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MR. LEMANN: I should think that would be the ordinary
case, |

PROFESSOR MOORE: Until you got down possibly to
provisions for enforcing the court¥s judgment.

JUDGE DRIVER: 1If you say summons, you leave out

notice in the initial process which starts the action, which

¢ is labeled "summons." It meems to me it is fair to construe

'.eértaialy the second alternative as limited to service of the
process, It seems to me that that would not authorize the
execution of extraordinary writs, You cannot garnish or attach
or carry through execution merely Ey service of process on a
defendant, The garnisiment, as I understand it, is merely the
~attachment of é bank account. You would have to serve some-
thing on the bank, You would have actually to have the sheriff
seize the attached property.

I don't see by what construction you could say ﬁhat
the authorization to serve progess out of the state would
authorize you to execute an extraordinary writ, such as garnish- 5
ment, attachment, or a levy of ﬁxgauéing; | |

ME. DODGE: That seems very plain to me. You can't
attach property in New York on 8 proaéss issued in Connecticut,

JUDGE DRIVER: And served only on the defendant.

PROFESSOR MOORE: There is a case where there was an
informer suit and judgment obtained in Peunsylvania, and the |

provision for the United States running a writ of execution out,

!
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and that writ was run out and served in the informer suit on
baaks in New York City. It was held that, although undey New
York law the banks could not be reached in that type of pro-
ceeding, that you would have to bring an equitable creditorts
bill, Rule 69 makes state law, to wit, Pennsylvania law,
applicabile, |

That may be a rather xiéiealé&e decision, but we
do have that decision.

! JUDGE CLARK: As it stands, we have a motion to
adopt the seeéné alternative, It appears to me there probably
is not much chance to do anything about the first, but ¥ want
to go according to ay beliefs, and it geoms to me the first is
desirable anﬁ more desivable, and I want merely to say so.

MR, LEMANN: Why don't you offer a substitute so we
can Sdapt the firvst altarﬁativé; |

JUDGE CIARK: No, I don®t think that would get
anywhere paétiaularly. It does seem to me that the idea of
having small éiifarénaes of 1magiﬁary lines which have come
down in our history to affect and hold back our endorsement
of rights is very unée&igablé. That, of course, has been the
response generally. There has been a very good response to
this, rhgre has been a reference, for example, by the Taft
firm in einciﬁaati to the difficulty of people ;n their neigh-
borhood just gbing across the river in Kentucky., It seems to

. me that we are preserving what are xeally in many ways fictions
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to make impossible the aéjudiaatién of various rights. It seems
to me that we made a desirable step in advance in our original
Rule 4(£) which, once it was thoroughly established by the
Supreme Court, as it was, has given well anigh universal satisfac-
tion, |

It seems to me the somewhat moderate step made by
the first alternative is just & step in this general direction
ihiﬁh is apprecisted by a great many, We had souwe recommenda-
tibas hore that we ought to go mueh £aéther, One, not suggested
process run generally throughout the United States, as is now
provided by quite a few statutes in important matters, such as
in the antitrust cases, |

We are not suggesting that, We are suggesting only
a very, very moderate step,

MR, PRYOR: X am in favor of the first alternative,
but I think it might be well to insert after the word "served"
in lipe 22 the same woxds that you have in lines 34 and 35,
that is, "served upon persons who are made parties to the
action",

DEAN PIRSIG: X would like to have a vote on the
substance involved in the two alternatives, and up to this
point, until I hear Mr. Lemann's viafwa against it, I am
i#slined to favor the first alterpative on the principle of

thﬁ thing.
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I should like to offer at this time, just to bring the
matter before ug, a substitute motion that we endorse in prin-
ciple, subjeet to such changes as may be made in detail, the
first alternative.

JUDGE CLARK: 8hall we then vote on that?

MR, LEKAKK:V I was comforted to find that so impartial
an authority -- a man not liable to be sued within 100 miles,
except I see he lives in Detroit -- as Professor Joiner favors
thé second alternative., W is quoted in Professor Wright's
- summary on page 10, He says, ", . ; it is wise, I think,'ts
require the plaintiff to go to the defendant¥s residence rather
than requiring the defendant to go to the plaintiff's yesidence."

Dean Pound said to me 25 years ago that he thought
process should run all over the United States and that one ought-
ia be susceptible to suit in Boston and in California if the
plaintiff lived there., I was unconvinged then, and aéier

25 years I am still unconvinced.

I think you have very much less in-
Justice done now since you have a provision for a change of
venue in these cases. I don't think it makes so much difference
when you start the case in a particular place and can have it
moved for the convenience of witnesses, and so forth.

MR. DODGE: That is very hard to accomplish,

DEAN MORGAN: Not too very haxd.

MR, DODGE: Unless the rule specifically authorizes
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the court won't shift it back on account of any owdinary reason.

DEAR

MORGAN: They shift it back for the couvenience
of witnesses frequently, and it has worked for a great deal of
change of venue with corporations where the venue of a corpora-
tion is wherever it 1$ doing business, and go forth, It isn't
anything like it was before.

MR, LEMANR: I agree with that comment, Eddie, but
“if you permitted service all over the United States, I think
thﬁ roesult would be that you would flood the courts with
umotions for change of venue, .

DEAN MORGAN: X am sure you would, if you live in

8 state wherve you can serve that way. For instance, I lived

in a state where you could serve any'plaﬁé and could go from
the ngrtbeast to the southwest part of that state,

MR, LEMANN: That is one thing, Today the state
1imif§ are very narrow, with automobiles and roads, much
a&rsﬂwﬁr than they were many years ago. There is relatively
no haréship, but still some bardship. We ﬁeuidu't try a case
even today in 8 rural county or pariah without 1@@&1 connsel,

MR, DODGEB: Why should the plaintiff have the right
to put the defendant té the expense of getting additional
counsel and of subjecting himself in many respects to the law
of the plaintiff's state? When he couldn®t do it in a state
court, what is the argument for allowing him to do it in the
‘fedoral court? Htate lines may be imaginary, but there is
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different law across the border in many respects. You have to
have local lawyers besides your own 1&&3’61‘5;

The plaintiff, if he wants to sue the defendant,
should go into the defendant®s Jjurisdiction rather than bauling
the defendant in to the plaintiff's jurisdiction.

CHAIRMAN MITCHELL: I was surprised when the Bupreme
Court sustained our rule that jurisdiction of au#mgas~sxtsndeé
' p@yénﬁ the district anywhere within the state. I thought that
was a jurisdictional matter which the rules couldn't touch,
but they didn%t have any trouble with that, I don't know why.

JUDGE CLARK: 1In response to what Mr. Dodge suggested,
I think the idea is that, after all, in modern life our
conmunities are not divided in the way indicated. It is con-
ceivable, of course, that we cover tée much ground in making
this 100 miles, I don't know., But the original example came
up from Washington, D, €., and to ¢onsider that Washington,

P. €., is an éntirvely foreign jurisdiction to Virginia, where
g0 many of the government &mplayeas live, or as compared to
Maryland, is just not real at all,

The same situation would obtain in many other places,
of which Cincinnati is a good example, because that was brought
in here. I don"t believe the differences in state law are
enough to prevent anfirm such as the Taft firm from having to
look after the rights of people who do move over into Kentucky.

It seems to me ﬁbétvthis is to cover metropolitan
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communities, really, where it is so hard to work out the
differences. In New York City, for example, we not only have
those differvences of the people who live across the Hudson, we
have separate differences with the people living across the

East River in Brooklyn, which is another separation which causes
some difficulty, as for example, in the prosecution of criminal
cases,

This is a rather moderate attempt to consider metro-
péiitau areas as being m#tzogclitan and as being the uaité
that they really are so far as everything else is concerned.

MR. DODGE: I read all the letters on this subject
which were sent in, I fail to find sufficient argument to
satisfy me that there is any particular véiue in giving
the plaintiff the right to haul the defendant over a state
line ia to federal court where he couldn® do it in his state
court. What is the advantage of it? |

JUDGE CLARK: Buppose we take some votes, if we can.
Pean Pirsig has moved a auhsfiéuﬁe motion to approve the
substance of the first alternative. All those in favor will
raise theiy hands on tbat; Four, Th}s is important. i think
we had better state the names. Messrs, Pryor, Driveg, Pirsig,
and Clark voted for that.

All those opposed. Messrs., Moore, Morgan, Dodge,
Lemann, and Tolman. fhat~§au1d make it five-to-four. That is

’ Iﬂst-‘
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és make clear that I have included everyone. Professor MHoore
is against. It is eight-to-one,

That covers that, except that was a vote in sub-
stance., Now we have to go to details,

PROFESSOR WRIGHT: Since the merits and substance
have been decided, there is one thing the Committee ought to
hear about, The only anusing thing in all these 460 letters
ga me was a lawyer from South Carolina vwho said, "If you people
e#n adopt this, you will amend it next time to bring people
in 1500 miles, This will mean & resident of Bouth Carolina
can be sued in New York, and everyone knows that no one from
South Carolina will get a fair trial from a jury in Harlem."
(Laughter)

JUDGE CIARK: X think X shauldrrise to a point of
order and say that we give justice to Southerners equally with
those from our own bailiwick.

I don't know how far you want to make changes. I have
two minor ones, They may not be so minor, but I think they
are desirable. Then if any of the rest of you have any you may
bring them up.

. Now our attention will be centered on the mecond
alternative on pages 1 and 2, In the 32nd line after the words
"a statute of the United States”, I think we should insert
“"or these rules so provide™, to cover ﬁzma of the things we

‘have already ?btééféarlier’aé to (e).
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The other i a suggestion vhich I think is maiply
textual but will make it cleaver. In line 40 substitute
“gtate" for "distriet™, "and at all places without the state
that are within 100 miles”,

JUDGE DRIVER: In line 24 you substitute "state" for

- "distriet"?

JUDGE CLARK: No. I have given up on that. It is
line 40. X hive had to give up line 24,

JUDGE DRIVER: fThat is the first alternative, isn?t
1t? Yes, that is right. |

MR, PRYOR: You are substituting “state" for “dis-
trict" in line 40, |

o JUDGE CLARK: Yes., Are those suggestions acceptable?
Hearing no objection, we will insert those.
| | Does anyone want to do anything more?

PROFESSOR MOORE: Judge, there is a feehniaal natter
which has ocourred to me, You say "where the aetieé is to be
or has been t:ied." At tbe commencement of the case you don't
always know where the action is té'b§ tried. For instance,
court may be held in two or three plaﬁﬁsrwithin the distriet,
“There may be ready provisiouns for transfer under the ocourt's
rule for trial from, say, ﬂ&w Haven to Baftfcré; eannﬁﬁtieﬁt.
1 think it is bad ﬁé_have the reference to "where the action
is to be , . . trieé;“ |

MR. PRYOR: 8ay "where it has haen,inﬁtitntﬁé;“
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PROFESBOR MOORE: I think that is batter,

JUDGE CLARK: It would be possible here to go back
to the provision in the first élterﬁativa, "ﬁithiﬁ 100 miles
of the place or places designated by law for the holding of the
district court", |

MR. LEMANN: It would be “any of the places" then,

JUDGE CLARK: Yes, "any of the places”.

| MR, me ﬁhy vouldn't it be pmi&x‘abi& and siapier
to "aay "ghere the action has been commenced"?

MR, PRYOR: I should think that would be better,
because the thing Professor Moore suggests does happen rigﬁt
‘along, An action is brought in one éiviéim and then is trans-
ferred to another division for trial, |

ME. DODGE: ’ﬁhyvisn't.thatiaawaxﬂd by this?

MR. LEMANN: You don’t know where it is to be tried.

*»

MR. DODGE: You know it is vgéiagrte be :triﬁeé in the
" ease, anywhere within the state.

MR. LEMANN: But 100 miles from point A might be
different from 100 miles from point B. One hundred miles from
Baton Rouge, Louisiana, is 80 miles from New Orleans. If you
start your 100-mile ealculation from B#tea Rouge you will ga‘t
8 good deal £§rt§ér than if you s‘tsxt it trom New Orleans,
That happens in many othey efasés, in am sure.

JUDGE DRIVER: It very often happens, a8 in my
*d’ifntﬁaﬁ/’, .t’!aa?’t' there is more ,-’f:hsa ‘one place of hazé-‘itig gaart'
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within g division of the district; andthe court, without any
consent of the parties, may wmove the place of the trial of an
action from one place within the division to another place
within the division, and does do it sometimes for convenience,

JUDGE CLARK: I suggest that we make it "at all places
without the state that are within 100 miles of the place or
- places designated by law for the holding of the district court.?

MR, LEMANN: Any of the places,

JUDGE CLARK: This is only where they get outside the
state by going 100 miles, ,

MR, PRYOR: X don't thiak‘thét is definite enough.

MR, TOLMAN: How does the subpoena rule work?

PROFESSOR MOORE: This can't tie in innogent parties,

MR, PRYOR: There are gix places within our distyrict
where court is held, One hundred miles from which place?

MR, LEMANN: It would be the iuzthaét place. ¥You
would have to throw that in, Not the closest. You would have
to say whichever is furthest.

CHAIRMAN MITCHELL: You would have to take a pair
of dividers and set them at 100 and go around in c¢ircles on
yeu?~$§p and find out where you wound up,

////; Sﬁ; LEMANN: I‘mava we usie the language ™wherve the
aéﬁion has been Qem&ﬁuaaé;ﬁ in line 40,
JUDGE CLARK: A1l right. You have heard that

- proposal, That would vead then "at all places without the
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state that are within 100 miles of the place wheve the aection
has been commenced,"

CHAXRMAN ﬁl’i‘ﬂ‘%ﬁi&s: ¥hy not leave in "or has been
tried"? If the action has been tried you have the place
located definitely, :

JUDGE CLARK: All right: “has been commenced or
has been tried."

MR, LEMANN: How would you bring & fellow in? The
_action bas been tried, You aie going to bring him in when you
are finished with the trial?

PROVESSOR ﬂﬁﬁﬁﬁ: For the judgwment,

JUDGE DRIVER: Citation for contempt.

Faéﬁﬁséﬂﬁ MOORE: Now you ¢an run an execution out-
side the state into the other state.

MR, LEMANN: Within the limited classes of cases ve
have discussed, governed by this second category, such as
Judge Holtzofi's case, 4

PROFESSOR MOORE: No, this doesn’t hit Judge Holtzoff's

case, I think. That one involved an original defendant.’

MR, LEMANN: Isn't that lines 37 and 387

PROFESSOR MOORE: 4As X fﬁmember his, it was a case
where they got sefvi@e on the defendant all right, and they
xahﬁéva'gcéé in peﬁﬁﬂﬁﬁﬁliuégmﬂﬁt. You would not need this
“Sitszaaﬁiva rule up to tﬁat point: Then the defendant moved

over to Virginia. What about t&at? Can you enforce that
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Judgment against him under téis alternative?

MR, LEMANN: X would say yes, ﬁndsr lines 37 and 38,
I thought lines 37, 38, and 39 meant to cover that,

PROFESBOR MOORE: Then you van run the execution over
into Virginia.

MR. LEMAK

N: Yes. I conceded that and I said when
you put one thing against another in the limited class of
cases, I didn't think the objection was too serious in that
1iﬁitﬁé ¢lass of cames,

JUDGE CLARK: As X understand, the motion now before
us is for the words “is to be or has been tried" to be changed
to read “has heen commenced or tried."

MR, LEMANN: X would stick to “has been commenced"
nyse 1L, |

JUDGE CLARK: What did you say?

MR, IEMANN: I would still stick to "where the sction

has been commenced."

-,

DEAN MORGAN: You mean the place where the action
has been commenced, not the state?

¥R, LEMANN: The place where the action has been
commenced. All I am saying is that I would not add the words
“or has been tried".

MR. DODGE: Has been set for trial. Suppose when

you begin the action there has been an order of the court that
a1l trials shall be held in Peoris, not in Springfield,

1
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MR, LEMANN: You can't cover every cese. There is
something to be saild for simplicity.

JUDGE CLARK: Do you want to make the motion? 1 don't
know who made the original motion., I thought you éiﬁ. ; |

CHAXRMAN MITCHELL: X made the suggestion, but i
withdraw it,

DEAN MORGAN: rﬁaa navergireaéy>aaid you are going to
say "without the state", |

MR, LEMANN: We bave agreed to that.

JUDGE CLARK: Will someone make a motlon, then? We
have nothing before us at the moment. |

MR, PRYOR: Mr, Lemsun made the motion that the

words "has been commenced" be inserted in lieu of “is to be
or has beea tried " |

MR, LEMANN: That is right, in line 41,

DEAN MORGAN: Has been commenced. BSuppose it is
noved to a place farther away for trial,

MR, PRYOR: You would still have ﬁﬁé place where it
- was commenced as,thé point from ﬁhieh ieu gcount the 100 miles.
?hat gives something definite about 1it.

MR, LEMANN: It might limit the 100 miles, but, on
the other hand, it-might énlarge it because you night con-

ceivably move it --

—F

DEAN MORGAN: You would be within the state,
MR, LEMANN: It might, you see. I don't think this
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is important enough in ite practical result to worry us as
against the advantage of simplicity.

DEAN MORGAN: You could say “has been commenced or
has been tried." |

MR, LEMANN: If it has been tried you are through.
That is my objection to "has been tried."

JUDGE DRIVER: When you get a case transferrved now
upder the statuﬁéf; forum non conveniens, the action may have
been commenced in Towa and it is moved out to my district and
finished there.

CHAIRMAN MITCHELL: Suppoée there has been & éefaulﬁ,
what happens then?

MR, LEE&KR; It has been assigned for trial., Maybe
¥r. naﬁgﬁ's suggestion would cover yearlpgint, Judge Driver.
"wheéa the action has been commenced or hag been assigned
far trial,"

| DEAN MORGAN: That is all right.

JUDGE DRIVER: 1 see no objection to that.

JUDGE CLARK: I think we ought to take care of the
possibility Judge Driver suggests, because a great nany cases
are transferred now. I think we ought to have some provision
to cover it. Did you have something on that, Mr. Dodge?

MR. DODGE: I suggest "where the case has been begun
or the case has been assigned for trial." |

JUDGE CLARK: 1Is that all right? All those in favor




79

~ of Mr, Dodge's suggestion raise their hands. Nine. All those
opposed. Nine to nothing. That is earried.

I think we have covered that, have we not, Professor
Wright?

PROVESBOR WRIGHT: I believe so.

VDGE CLARK: The next rules, 6(b), 7(a), and our
Copmittee note to 8(a), I think present no question or no
" independent question. Rule 6(b) rests on action to be taken in
'éégnéstien'sith Rule 28. Rule 7(a) depends on action to be
taken under 14.

I suggest, unless there is exception, that we con-
sider those as ééaﬁtﬁé, subject, of course, to possible wodifi-
cation if we take some other course as to the rules that govern.
Is there any ahjaetian to that? | |

If not, let us thiunk of Rule 8(a) for a wmoment. That
is the one where we drew a note with a good deal of care
covering the question of the complaint., I think that has stood
the test pretty well and I think we ought to let that stay
about as it is,

I note that the Department of Justice says as to
that: |

"Our experience does not indicate any need for a

change in Rule 8(a)(2) and as practitioners become more
familiayr with it, the criticism should subside.

%Accordingly; for the reasons set forth in the
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Conmittee's note, we agree that no amendment is necessary
at this time."

CHAIAMAN MITCHELL: What has happened to the bar of
the Ninth Circuit since they have read this? |

JUDGE 62&%&; They hold their position somewhat, but
I don®t think they have been very strenuous about it. They
have stuck to their point a little,

| JUDGE DRIVER: I was just saying to Mr. Pryor that

4 ibiak that was largely inspired and sparked by Professor
MeCaskill and it died down congiderably with his death., You
don®t hear much about it any more since Professor McCaskill
died.

JUDGE CLARK: I think there was one group in Los
Angeles which wrote still regretting no change was made,

MR, TOLMAN: I think the los Angeles people didn't
mention it. The San Francisco people did say that,

JUDGE CLARK: Are they the ones?

JUDGE DRIVER: I didn®t see it in the Los Aungeles
comments . |

MR, TOLMAN: No. There was no reference to it from
Los Angeles.

CHAIRMAN MITCHELL: The refevence in the note says
the ruie does rQQniré # statament»oi events and ecearrsﬁﬁeg
to justiﬁy fha velief, We sort of hlasted them out, didnt we?

 JUDGE CLARK: I think so, yes.
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Unless there is objection, therefore, we will éaae
sider that the note to Rule 8(a)(2) is approved and wo othey
action will be taken as to that.

MR, TOLMAN: We didu't hear anything from Judge Hall
at all, did we?

JUDGE DRIVER: I went through it pretty thoroughly,
and I didn't see anything,

n CHAXRMAN MITCHELL: I would like to ask one thing

' abéut that note, 1 made the original draft. I tried to
explain what the court weant in Pioguardi v, Durning in the
éécané Circuit, and ¥ thought that explanation met with the
approval of the author of the opinion. Very little is said
sbout it in %hi# note. I have been battered by letters, a
whole file of them, in which they keep rﬁiﬁ?ring to that opinion
and say, "Your Reporter says thus and so about it." 1 felt
maybe X wasn't so far off in the explanation of what the
court really did mean by that statement,

1 am wondering whether anything more ought to be
sald about that case. I have been battered with references
to that opinion sver since, I have defended it manfully
vecause I interpreted it differently from what the Ninth
éiieuit did, I thought the court was merely referring to

 the fact that the fellow who made the motion to dismiss was
remiss in wot knowing that the language of the rule had been

‘changed, that he was referving to facts stating the cause of
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intend to say there was nothing in the rule which requived any
statenent of events or oceurrences to which if he agpiiaé
substantive rules of law he was entitled to relief, because
that is what the rule does do. 1 am not at all sure. That is
why 1 asked about reactions from the Ninth Civcuit, 1 have
heard aathing from them since this thing went out,

It may be there is nothing more to be said about it. |
| fhis draft of note very definitely eliminates the explanation
that I tried to make of that case.

DEAN MORGAN: There are two or three letters from
California which saild that notwithstanding the note, they
thought the suggsstiau of the cause of action ought o be used,
but of those that I read there were éﬁiy three which talked
about that. Did you f£ind many?

PROFESSOR WRIGHT: I think the total count altogether,
Mr. Morgan, is that there were #ight letters which regretted
that we weren't demanding more partiﬁulérity, and there were
ten letters which said we were vaéy wise not to tamper with the
rule, Most people ignored it, |

| DEAN MORGAN: I noticed two or three from California.
You can't get a man from Los Angeles to change his ogi#iaa.

PROYESEOR WRIGHT: The Los Angeles Bar Association,

ag I remember, does not comment on it in detail,

DEAN MORGAN: The Los Angeles bar is agninst any
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change which liberalizes anything unless it is agaipst a
criminal,

JUDGE CLARK: I should rather hope that we could let
this stand. It always seomed to me that that little c¢ase wasn't
really important, and ecertainly I don't think we intended to
-iay down the law of the Medes and Persians. Ve were tryiug to
take care of a rather small issue. I think that was picked up
by a few people and a great éeal made of it.

R If we were going to go into an extensive discussion
it would be desirable to go into other cases, some of which,
as from the Third Cireuit I can recall one, the last count I
made, actually have been cited move than this, It seems tar
me that this propexrly pushes it a little to one side, which is
~what I think ought to have been é@nﬁ,

MR, DODGE: Is there any difference between the
meaning of the words "a claim entitling the plaintiff to
relief" and the words "a cause of action"?

JUDGE CLARK: I think the claim for relief covers
the ground of a cause of aatigu,;but 1 hope that there is
some difference in the sense that the claim for relief is not
limited to all the old views of cause of action, We used that
as & more adequate statement of what might have been a limited
thing in the old days.

CHAIRMAN MITCHELL: I remember when we had it up at
" the last meeting, I had been bombarded with reference to this
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written by a member of this Committee, the Reporter, and X
was manfully defending it as not having the meaping that had
been ascribed to it.

When I statgé what I thought the court was really
driving at, in ny original draft, I remomber Judge Clark agreed
with me thoroughly that that was exactly what the court mesant
“‘agﬁ nothing more. | |

8ince I have beeon the target of s0 many letters
tbhrowing that opinion in my face, I nay be exaggerating the
importance of making any explanation. I am satisfied to let it
go to the Court as it is,

JUDGE DRIVER: I think one thing which was in back
of this or had something to do with this whole controversy is
that in the Western code states which make up the Ninth
Circuit there hasn®t been the difficulty under the code system
of pleadings in the courts in Washington, California, and
Montana, about the cause of action and faets as distinguished
from conclusjons of law, which they had in some of the Eastern
jurisdictions. Those lawyers who worked with the cause @f'
action, with facts in their pleadings, in the state courts,
canpnot see any reason in the world why we should not use it
in the rule, They do not bave in mind the difficulty and
confusion which resulted in some of the 3ﬁrzﬁdietina& over

"definition of those terms,



DEAN MORGAN: If they construed it the way the trial
courts did in Minnesota, it wouldn®t make any difference at all,

CHATRMAN MITCHELL: It is Tweedledum and Tweedledee.

DEAN ﬁeﬁ@ﬁﬁ: When Judge Bell was on tha'ézstriet
bench, a fellow had é couplaint on paper this'sise (indicating)
about three pagaé siugie~Spéceé, and he wanted $50,000, Judge
Bell went through it and said he tried to state five or six
causes of action bnt there was & statement in thexre which
aﬁéwaé that the defendant had interfered with the plaintiffs |
tools, aad_unéer the statute that was a cause of action aaﬂ4be
overruled the demurrer., I suppose the fellow vould have
gotten $1.50 in damages, or somothing of that sort.

- JUDGE CLARK: I hope we don't gild the lily any
more, Thie is good. I don't want ta‘ga into any defenses of
my life more than I have to, This takes care of me.
| If you once got me startéd,  { daait,knaw, really.
"It would be a lengthy thing if I have to defend myseif,

CHAXRMAN MITCHELL: I think the note has been general-
1y read and the veaction evidentiy has heen good, So why
bother with it. |

JUDGE CLARK: I would say that I think there is a
mispriat in our reference here. The reference there after
the citation of the cass says "to which proponents of an
amendment to Rule 8(c) have especially referred", That should
be 8(a).




CHAIRMAN NITCHELL: Ve will make that change.

JUDGE DRIVER: That should be corrected.

JUDGE CLARK: That should be Rule 8(a) instead of
Rule 8(c).

That brings us down to Rule 14(a). Professor Wright?

PROFESSOR WRIGHT: There is one thing that I think
may be of some importance in the recent letters about Rule 14.
 Generally they are very heavily in favor of the change. In
fact, 1 think "enthusiastic" is a fair term to describe it.

| There is repeated expression of concern, as some
people have already brought up aaé~éi$unasaé in the summary,
about whether there should be a limit on the tiwe in which
you can implead, something to which I know Judge Clark will
address himself,

One thing which is new, which no one has mentioned
before, is from the Law Committee of the Michigan Raillroad
Association., They say ﬁbis is a good amendment but doesn't
‘go far enough, They say they have the experience there with
 judges who are very unsympathetic to implesder, who will do
their best to try to discourage it, particularly in a situation
which Professor Moore in &ié treatise calls the obvious case |
for impleadeyr, where the third party has a contract to
iﬁdémaify'tha original defendant.

fhay apparently ha?é come across some judges who

do not 1ike to have impleader in that case, BSo they are




worried about the fact that our language towards the end ot
Rule 14, in lines 33 to 38, says that "Any party may move for
severance, separate trial, or dismissal of the third-party
clain".

it is & point I have wondered about & bit and dis-
cussed in my vaaﬁsrbiltﬂagfieia. The point is what we mean
when we say any party can do this, 333% how does the plaintiff
x*ﬁgve for dismissal of a third-party clain? Uoes thig give a
br;aé’paﬁaf to the court merely to throw out the.tkiﬁé«gazﬁy
clainm on the instance of the plaiatifi? What rule does he
proceed under if he is going to move for dismissal?

© The Michigan Railroad Associstion would like to

have it restricted soithat the court is not given that plenary
paﬁe:»ta throw the third-party elﬁ@m out, and be confined to

bringing a separate trial,

R, DODGE: What has been the effect of this rule on
bringing in the defendant®s insurance company?

ROVESSOR WRIGHT: I oan tell you guite & bit about

that, Mr. Dodge. I wrote an article on that question. Every
 single case in the country, except for two trial court
agiaiﬁas’in New York which were later repudiated, has held
that the defendant c¢an bring in his insurance company under
Rule 14, but only under one gireumstaneﬁi and that is ﬁ&éﬁé
the insurance company has refused to defend under the poliey;

"Xf the insurance company is conducting the éefense;’ef course




the problem doesn’t come up; but if the insurance eamgany>

- says, "We are not liable under the péiiey and we weaft défsnﬁ,“
the courts have held without excepti%n that the defaﬁé&at‘aaa

- bring in the insurance conmpany.

MR, DODGE: If the insurance company is denying
1iability? |

" PROFESBOR WRIGHT: Yes,

Hﬁn:ﬁﬁbﬁﬁz Only in thatrqaas?

PROFESSOR WRIGHT: Only in that situation,

MR, PRYOR: 1Is the question which you raised a
minute ago whether or not the right to move for dismissal
should be limited to the third«partyidﬁfanéant?

PROFESBOR WRIGHT: Yes, In other words, by dis-
missal heve, do we mgan the third-party defendant can méve
te dismiss for failure to stgte a claim ox fpr impropex gexvieg,
the_usuai rensons, or do we mean to say that the plaintiff also
can move and say, "I don?t want him here, Theve should be a
separate %riala I want you to dism;sgrthis glain as between
the d@ienég@% and the third party."” 1hera:1axsam§‘£eiéﬁhgt
by say ing "ény party may move for dismissal,” we would be -
allowing the plaintiff to do that, | |

| MR. PRYOR: }I>Wled be inclined to limit it to the
thirdﬂpartykdeienéant,r | | o
MR. LEMANN: Have there been any abuses or have

*tﬁgrs been any cases where the plaintiff has moved to dismiss?
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DEAN PIRBIG: This is a new proposal which hasn®t
been in the rule before,

You mean the proposal for motion to

dismise, We had a provision before that you had to show cause,

DEAN Piﬂﬁiﬁg Yes

MB, LEMANN: Wasn't it aért of implied in the earlier
rule that the plaintiff might object or that anybody might
'ah;act?‘ 7
o CHAYRMAN MITCHELL: It seems to me that it doesn®t
imply that if the plaintiff makes a motion, it necessarily
has to be granted. He has to show good grounds for it. So
I think it is all right as it is,

JUDGE CLARK: Let me vecount a little what this
amenémsni does, The ﬁain thing the amendment does 3ﬁ§ what
it was intended to do was to take away the ferm#ligm of apply~-
1ng:te the court for an order. | |

| MR. PRYOR: There is ae»gkastian about that, is
there? Everybody approves that, dossn®t he?

JURGE CLARK: Yes, I think that was genexally
gpgreveé. ?hat neans that instead of géing'ta the court in
the first instance, the objectors then go to the court. So I
téiak the main part which %ypéﬂ?ﬁ right at the beginning
ought to be approved. | '

As Professor Wright says; there ﬁave been several

suggestions of a fear of delay, and sowe people have sugggﬁtéé
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that we put in "Within & reasonable time" instead of the words
here, "At any time after commencement of the action", Frankly,
1 hope that will not berésna’hseausa that brings in, I think,
a great source of ambiguity without any pérticular gain,

The fear as expressed is that the defendant may
injure the plaintiff by bringing in somebody at a late date
and postpone the trial, That does not need to work that way
ﬂgnd 1 don't see any reason why it should, The trial mayrhe
‘aéii?éiy geparate, and X think that is ﬁorg & fear than an
actuality. |

The language "At any time™, which we have had, does
not seem to have presented this issue, and it would seem too
badvta bring in that kiﬁé,ef ambiguity which I thigk; if ii‘
h59pen§a at all, will be the kiné'of thing that the judge |
can easily take care of.

I should say by and large, too, that almost any
time when the claim is offered, it ought to be considered. The
cduri is naw'aonsidsring this matter, If there is a proper
claim éver which will mean anafherf$nit, it should be broughﬁ
in; énd I should say even if it is suggested at the trial, that
does not need to postpone the trial at all. If it is suggested
at the txial, the juﬁgé, insteaé’of'saying "Go away and go home,"™
can well say ”ﬁé will accept that claim and when we get th?oﬁgh
our present work heve between the plaintiff and the defendant,

then we will take it up." That is my suggestion on that time
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'1imitatien.

On the particular one that is here referrved to, as
the Chairman suggests, it seems to me this is an authorizing
provision, I should not fhiaﬁ that this stated that the
court must dismiss whﬁ# théra ig no rveal ground for dismissal.
This suggests that it is a discretionary matter for the court.
1 should suppose all this says is that you may present the
legal gfaanéa'géurhave and not a statement of mere ﬂéﬁir@, and
80 on, o |

8o my own fesling is that the suggested restrictions
‘on this rule ought mot to be put in.

Are there any suggestions or comments?

éEAK PIRSIG: You are addressiog that to the point
which was r&iseé_ai whether the plaintiff should have the power
to move fﬁr-éisaissai of the third-party clain.

| JUDGE CLARK: Just a minute. Dean Pirsig has the
floor, Go ahead.

DEAN PIRSIG: I am wmerely vaising the point My,
lensnn reised about whether the plaintiff should have the
right. ebjéetiéﬁ was made that it ghould be restricted bhecause
that was the practice in Michigan, I understand, Under the old |
rule the motion was addressed to the plaintiff, andll éugﬁesg
he might haéw some ground for objecting to a thirénpartf ¢lainm.
So probably we should leave it as it-iﬁ. ﬁaf party, including
the -- | |




MR, DODGE: I should think so.

JUDGE CLARK: Doee anyone want to move the approval
of the amendment? | |

ME, PRYOR: I move the a§p§¢v&1 of Rule 14 as pro-
posed to be amended.

DEAN PIRBIG: I second the motion.

 MR. LEMANN: Is there any question here about service?
I think I sew that referred to in Nr. Wright's summary on
page 16, 88 to a diffevence in Minnesota. Ought that to be
discussed befove wé vote on approval of the amendment?

CHAIRMAN MITCHELL: I am woundering, Charlie, if
that word "and” ought to be there, It looks as if the court
way direct final judgment upon original claim only if there
is a motion made by some party for dismissal. Following the '
semicolon it rveads, "and the aaﬁrt may direct a final |
Judgment". You are hooking up the “and" with the first
| phrase, which deals with the third-party claim,

. JUDGE CLARK: I should rather think that is right.
In line 35 we should strike out-tﬁe word "and".

There is a further quﬁstiéﬁ which I think we can
pass for the moment, and thatvis as to whether the third-party
defendant ueuzé'éﬁééé;ths papers on the gia;ntifx, would serve
his answer. But let us pass tﬁat for the moment and vote on
the original motion of approval;

PROFESSOR MOORE: Judge, just & minute. Do you really




91

need that provision about the reference to Bule éé(p}? You
have it here and you have it in 20(b). It seems iﬁ‘ﬁﬁ that
84(b) clearly applies in both cases, I should think, if there
need be any reference, it should be just a reference in the
note.

CHAIRMAN MITCHELL: The notes won®t be published in
sone aditiéaa of the rules, |
| PROFESSOR MOORE: Rule 54(b), though, General, clearly
#pyii@& here.

CHAIRMAN MITCHELL: I see your point here, but it
seeu® to me the reiteration doesn't do any harm. *

JUDGE CLARK: It meems to me desixable to have this
in as lending emphasis. I may say, apd ¥ will be perfectly
frank in 80 saying, that I would rather have it in 20 than
elsewhere; and putting it in 26, 1€ 5§6@9& logical also to
put it in here. Rule 20 I think helps to make it clear that
it was the ﬂammi%tag's hope that this would apply to the ques-
tion of nmultiple parties. 1T shall have something to say about
that when ve get to 54(b).

If you will look ahead in my comments which reached
yea'thgs morning, I was discussing a case by the Ninth Cirocuit
panel which has held to the contrary on that question. These
provisions of themselves do not change 54(b), but I think they
help to emphasize the Committee’s general position as to the

. purpose of 54(b),




02

I don't want to conceal anything. That is one reason
why 1 like to have them in. The more, the better,

CHAIRMAN MITCHELL: I suggest we adjourn for lunch.

JUDGE CLARK: Do you suppose we could put the motion
on thi=g, or do we have somé amendnents?

All those in favor of adopting the amendments with
respect to 14(a) raise their hands. Nine. Everybody, I guess,

All those opposed. None, and it is so voted.

When we come back we have the question of this matter
of service of the answer which I will bring up in connection
with this rule. Ve are adjourned until two, or a quarter to
two?

CHAIRMAN MITCHELL: What is your pleasure?

. LEMANN: whenaver we get through 1uaeh, ﬁan‘t
you think? Nobody ha& aay other plaee to go.

JUDGE CLARK: Not later than two.

. The wmeeting adjourned at 12:55 o'clock p.m. ...
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WEDNESDAY AYTERNOON HEESION
March 9, 1958
The Advisory Committes on Rulem for Civil Procedure

for the United States District Courts reconvened at 1:68 p.m.,

. William D, Mitchell, Chairman of the Committee, presiding.

JUDGE CLARE: This is a guestion of detail under
Rule 14(a), which we approved just before lunch. This is the

question about service of papers of the third-party defendant,

ﬁhéthsy they go back to thé plaintiff or not.

X think I would like to have Professor Wright speak

about this because, as you see, I have dragpged my feet a little.

;ﬁke:%é89§<§3363¥= ?bis point is raised by Professor
Jaiaééa I quote higﬁ;et%ér at page 15 pi the summary.
QHAIBHA§$I¥€EEhL= .iﬁt ﬁe get the summary straight.
PROFESSOR ?ﬂlﬁﬁ?s- The summary is the eagpage»deaumsnt
of mine. ﬁagﬁ 15, at the bottom of the page, is Professor

Joiner®s comment. Then at the top of page 16, I point up some

experience we have had in Minnesota under identical rules with

the same question.
The question is, What is the status as between the
third-party defendant and the original plaintiff? It has at

least two important implications., Does the third-party

" defendant have to serve a copy of his auswer on the original

plaintiff, and may the ehird~§arty defendant serve an inter-

‘rogatory on the original plaintiff or vice versa?
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The iula on the service of papers, Rule 5(&), says
you serve them on every person affected thereby, and we névér
spell out whether the original plaintiff is a person affected
by the third party answer. | |

The rule on i&terrogatarigs. Rule 33, says they can
serve written interrogatories on iy adverse party, and again
there is no authoritative answer whether the original plaintiff
_and the third-party defendant are advarse parties.

. This has caused a good deal of confusion in Minne-
sota, This is one of the questions which has been most
frequently raised by the bar there in our various institutes
on the rules, and I think we must resolve that.

I have taken the position in my book on the Minnesota
: rules that these people are adverse ?artzéﬁ'ané that they do
have to serve their papers back and forth so that everybody
who is in the lawsuit koows what is happening in the whole
lavsuit. We make this less clear by our proposed amendments
fkéa‘it might have been before, because in Form 22, wh&gk is
the form for bringing in a'éhird party, it used to say you
had to serve a copy of your answer onm the original pl&iﬁfiffr
 ané vwe are now striking that out for reasons that I don't think B
| are eonnecteé with the question I have now brought up.

JUDGE CLARK: 1If you want to look at the form, it
is on page 59 of that book. You will see the provision as to

: ths answer is stricken, That is the form as we now have it.
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iet me suggest what has been tréabling me somevhat
about this. OFf course I don®t particularly oppose this, It
might be a desivable thing. But you want to recall a little of
the history which has occurred here.

First off, our rule was much broader and provided for
the third-party defendant to be in opposition to the plaintiff.
Ve gat_inte & cﬁnsiéaraﬁis amount of difficulty as to questions
~of federal juriséietieu, and there vwas quité a history of con~
fusion. There wore various decisions holding that this rule
could not extend federal jurisdiction and that therefore --

CHAYRMAR MITCHELL: ?hsy-haé to be citizens of
different states,

JUDGE CLARK: VYes, that is it. So in our vevision
which became effective in 1948 we took out all of that and
eut it back to make it definitely a controversy between the
eoriginal defendant and this new defendant.

Various people have felt that was too bad, and I
think nmyself, as a theoretical matter, that it is too bad.

1 thought we had to do it because of federal jurisdiction.

I think it would be better if you could cover all these
things, and that is why I think it would be desirable to have
the broader rule that we had originally.

Our rule was a good deal modeled on the provision in
admiralty which is far-reaching, more far-reaching than this,

but nevertheless in admiralty you don't have these particular
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guestions of federal juvisdiction or, to put it another way, by
 premise if it is & maritime matter the federal court hae juris-
diection.

By restoring some of these provisions do we again
raise these difficulties of jurisdiction ve were running into
before, or do ve sngge§t that we are doing it? That is, do we
promote confusion by so doing? That is a little concern I have
about it. I don't want to get back into all that discussion
thaf we had to have there,.

CHATRMAN MITCHELL: As the rule now stands, does
the federal rule say there has to be diversity of citizenship
between two parties who are opposed to each other?

JUDGE CLARK: Yes.

CHAIRMAN MITCHELL: You can't interplead or bring &
third party in unless there is the requisite diversity of
citizenship between him and the man who brings him in? J

JUDGE CLARK: That is correct. The defendant brings
him in and they have to have diversity,

PROFESSOR WRIGHT: I thought this was considered
sncillary and that there was no need for diversity,

MR. LEMANN: That was ny uadagatand;ng, and X thaught
our amendment in 1948 was solely in connection with the original
proposal that the defendant might bring in somebody and say to
the plaintiff, "Sue this fellow, not that 1 have a claim over

against him myself, but you sued the wrong man., You sued me.
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You shouid have sued X."

My recollection was that many courts beld you couldn®t
force the plaintiff to sue somebody he didn't want to sue. ws“
made the amendwent to remove that. That had some Jurisdiection-
al problems incident to ift, but I was always under the impres-
sion that this was not an interference with the rules of
jurisdiction if the third party impleaded happened to be a
eitizen of the same state. It is like the ancillary receiver-
's;zxip claim that I spoke about this morning, Isn*t that right,
Professor Moore? |

PROFESSOR MOORE: That is my understanding.

JUDGE CLARK: I think that ie right. I stated it a
1ittle incorrectly when I firet aaSwarﬁd the Chairman,

MR, PRYOR: I may be all wrong, but it seems to me
that the approach here is wrong. That is, why should the
third party be notified by the defendant that he should serve
the plaintiff? Why not just provide that the tbiré—pa§ty;
‘defendant shall serve upon the plaintiff a copy of his answer.

CHATRMAN MITCHELL: And all other parties to the
case . |

MR, PRYOR: Yes. I don*t see any rﬂ#gaﬁ for providing
that he shall be notified to do so-and-so. That is what our b
form did provide.

JUDGE CLARK: I think that is all right. I certainly

‘raise no guestion about that.
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let me ask, Mr. Pryor, what would you do as to the
other point, interrogatories to the adverse party? May the
third-party defendant serve interrogatories on the plaintiff?

MR. PRYOR: I think ke ought tc have a right to, yes.

DEAN PIRSIG: Shouldn't those questions be treated

geparately? As I understand third-party procedure, the

plaintiff does have a right to interpose a claim against the

third-party defendant. I£ he has that right, he ought to
have the papers on which he can base the decision whether he

should interpose that or not. Until there is an issue

between the plaintiff and the defendant you might not want to
permit interrogatories to be interposed by the third-party
defendant against the plaintiff or by the plaintiff against
the third-party defendant. It seems to me that is a different
question from the one I first raised,

In other words, yaﬁ want the plaintiff tc know what
is going on in the laweuit in order to permit him to do what
the rules says bhe can do, that is, interpose a claim against
the new party who is now in the aétiaa, the third party, 1if
he does not interpose any pleading, then I assume there is no
'iésué vetween the plaintiff and the third-party defendant,
’and'you night in that case properly say that for purposes of
’1nter?eg§tdrias they shall not be treated as adverse parties,

PROFESSOR WRIGHT:  May I tell the Committee of a

“situation which some 1a@yérafgaisaé with me in Minnesota which
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I think casts doubt on the answer Dean Pirsig just suggests.

This is the kind of situation Mr. Dodge asked about this morn-

ing. Where an insurance company disclaimed liabiiity and

refused to defend, the defendant impleaded the insurance com-

pany, and this was held to be proper impleader. Thenm under our

existing rules, ﬁeth Minnesota and federal, the third party,

if ;t wants to, may plead any defenses which the original

°“é$£an§aat has against %ﬁé'ariginal plaintiff, The attorney for

tbé iﬁsﬁrﬂn&e company came to me about this casé, where they

had some feeling that the criéinﬁl défeaﬂant night not make thé

best ﬁaféaée on the mséits that they could make if they were

defeﬁaiﬁg for him, and they aéié; “cﬁn ve sérve intsérogaterias

on the plaintiff ‘befcre we serve our third—party aaswer? Ve

want to see if we ean finﬁ sone goad aafeuses to raise for

the original dezegﬁaat ghat he himself is not raising, since

if we are subsaéuantiyrheiﬁ Iiahla.by the policy caﬁéraga we

will be bound by the judgment against the arigiﬁal de:andant.ﬁ
| I said they could. I said that under the rules it

is possible that the third-party defendant wili plead defenses

whieh'tha_erig&nal defendant ﬁas or it can éounterelaim, or

the original plaintiff can state a claim agaiust the third

party§ There are so ma#y passibilities'ibr an:iasaayté

develop that I think you shauid regaré thaﬁ»as-ﬁdvérse parties,

ER PRYOR: Shouldn®t this diseussien be deferred

‘until we get to 1nterrﬁgatories, aaé deal right now with this
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particulsr question about whom the third-party defendant should
serve papers on? I think he ought to serve papers on all other
parties to the action,

MR, LEMANN: There is nothing in the body of the rule.
now about service, is there?

| PROFISSOR WRIGHT: There is nothing in 14 itself.

ﬁule 5(a) governs service.

MR, LEMANN: This poiut»abaat whom he shall serve the
paﬁera on is not governed by this rule, 4s I got it from a
quick reading, the only reason why the péint was thought to
be confused was because we amended the form, Form 22, on page
59,>and in iménding it wé took out the express language that .
we previaus;y»had in it requiring service. Is that right?
} 4 ﬁonder, would it be sufficient if ée voted to restove Form 22
to its prior form? Would that cover the situation on this
questian'ﬂf sorvice?

JUDGE CLARK: You mean, don’t you, Mr. Lemann, that
you would change the ferm‘enly?’ |

MR, LEMANN: Yes. I meant if we changed the form
enly; would that cover the situation, or should we go further
and insert some further language? I should think we ought to
lchaﬁge the form if we all feel that these notices should be
gerved. I should think the plaintiff ought to be informed.
I should think it quite normal that the third-party defendant

would try to defeat the plaintiff's claim. I could hardly
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imagine that you could say to him, "You can't daieét the
plaintiff®s claim. You are Jjust stuck in here and you can't do
anything except fight it out with the defendant 8s to wheti;ar
vyf.m are responsible to him if he is responsible to *tixe pla:i.iv-
tiff." 1 would have thought he was entitled to resist the
plaintiff's claim. 1If so, I would think the plaintiff ought
certainly to know éll-iiﬁéut this third-party defendant.

DEAN PIRSIG: He can do two things, I suppose, and
grébahly normally would do them. First, he can say, "I an
under no obligation, as a third-party defendant, to the main
defendant," and deny there is insurance or a contract of
indemnity. The plaintiff has no concern with that issue.

“Then he bas the further right, assuming that he is
liasble, of asserting the defenses that the defendant himselif
might assert. In that second case the plaintiff obviously is
very much concerned with those issues.

JUDGE CLARK: When you look back at Rule 5(a) on
the service of pleadings generally, you will see that the
papers must be served upon "each of the parties affected
thereby". Is the plaintiff affected?

MR. PRYOR: Rule 14 is entitled "Third-Party Prac-
tice," and I should think it would be entirely proper to put
in there and I think it would clarify the whole situation as
far as the obligation of the third-party daiéﬁégnt 18 concerned,

~ to put in there a provision that the third-party defendant shall
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serve a copy of his answer on all the other parties in the case,

JUDGE CLARK: Would you limit that, Mr. Pryor, to
this rule, Rule 14(a), or would you want to change Rule 5(a)?

MR, PRYOR: I wouldu't change 85(a).

PROFESSOR MOORE: Mr. Pryor, if you put that ia,
shouldn't the third-party plaintiff, who is the original
defendant, have to serve the third-party complaint on the plain-
t1££? He ought to let the plaintiff know that he is third-
partying & defendant in, | |

MR, PRI¥OR: Perhaps so.

CHAIRMAN MITCHELL: Why not? The phrase "parties
affected thereby" is the weakness of that rule. It ought to be
the other parties, whether there 18 & showing that they are
affected or not.

MR, PRYOR: If you had the requirement that they
have to move in order to bring in a third party, everybody
who was a party to the case would be apprised of the situation,
That is what you have in mind.

 PROFESSOR MOORE: Yes,

JUDGE CLARK: How would it do to go back to 5(a)
and provide there that the papers shall be served upon all
 parties to the action.

CHAIRMAN MITCHELL: Strike out "affected thé?eby"?
JUDGE CLARK: Yes. |

DEAN PIRSIG: That goes much beyond the third-party
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JUDGE CLARK: It might, yes, potentially at loast.
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MR, PRYOR: That is all right, if you want to put it

in B(a). That would be sufficient, I think,

JUDGE CLARK: What kind of paper under 5(a) would
you not want to serve on all parties to the action?

MR. LEMANN: The argument would be that 5(a) is

enough now. If you got away from the contrary implication

which arises from our amendment to Form 22, I think you might

argue that 5(a) now covers it and requires that service,

JUDGE CLARK: I take it that is what Professor
Wright and others have argued in Minnesota,

PROFESSOR WRIGHT: Yes., It would not cover Mr.
Moore's ﬁaiat, though. |

MR. LEMANN: But the amendment to Form 22 that we
propose I think leav%s_that;é’ﬁnsat in doubt, and we ought
 to eliminate that, ?h§ aﬁ1§*§u;§£ian would be whether, if

we amend Form 22, we have not done enough without being called

upon to do more.

I have the general feeling if we can avoid bringing

in more amendments now to rules that we were not amending

before, that would be the preferable practice. Otherwise, we

may wind up with a number of other amendments as we go along.

Gonerally speaking, X would prefer not tarhusé’theai unless

they are very important.




104

JUDGE CLARK: Would you then think it would be
aﬁough, without touching either & or 14(a), and looking now
at our summons onp page 59 of iha green book, Form 22, to re-
store the second and third lines, which are stricken, and
nothing more? That would leave the second striking out as is,
The second striking out is down in lines 7 and 8,

PROFESSOR MOORE: I don®t get that, Juég&; What is
~ to be done?

1 JUDGE @LARK;v Then you would bave to serve the answer
to the third-party complaint upon the plaintiff’s attorney and
upon the defendant, that is, the third-party plaintiff, It
would not under that suggestion go bagk and vequire that you
serve separately in answer to the complaint,

MR, LEH&QK: Is there any necessity that he ansver
the complaint?

JUDGE CLARK: I shouldn't think so, no,

MR. &EMANNi' If he wants to raise any issues, I
suppose he would raise them in-hié answer to the third-party
plaintiff, to the defendant, That would bé-thé ansvwer that
he would be called upon to serve in 1in§ 8, We would leave
that in. It is in there haw, except that we made the trouble
by taking out plaintiff?s attorney on this point in the second
line, |

DEAN PIRSIG: It is a little awkward. The third-
‘party complaint would be alleging only the basis of the claim
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against the third party for indemnity or contribution, The
third party would want to answer that issue,

MR, LEMANN; Yes, That I think we would require and
should require,

DEAN PIRBIG: He may also want to raise defenses
against the c¢laim whiéh appears in the plaintiff’s complaint,
which would be clearer if he directed those defenses to that
~gpmp1aint rather than to the complaint of the third party
plaintiff,

MR. LEMANN: Wouldn®t he raise them by his answer
to the third-party eemglainp?}

DEAN PIRBIG: Xt could be done that way,

 ER. LEMANN: I should think that ﬁealﬁ be the normal
way he would do it, whereas if we leave in the language in
the 7th or 8th line, it would mean he would always have to
answer the @émplaiut. He would have ﬁa draw two answersi, one
answer to the third-party complaint and another answer to the
original complaint. 'ﬁﬁyrmﬁkdfhim do that? If he wants to
raise any issue about the plaintiff¥s rights, I should think
he could do it under his answer to éhé>third~party complaint.

PROFESSOR MOORE: I wouldn't think so, My, Lemann ~-

MR, LEMANN: You wouldn?®t éhink 807

PROFESSOR MOORE: ~- in drawing up your answer
denéing certain paragraphe of the ihirﬁwpartﬁ plaintiff's

gomplaint, If the third-party defendant is going to answer the
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plaintiff's complaint, it seems to we mechanically it is much
clearer if he also serves an answer.

MR, LEMANN: Do you think he ought to be required
to serve one?

PROFESBEOR MOORE

Not unless he wante to answer,

MR, LEMANN: If you leave in these words, he has to
do it,"Wa are talking about the language which is in the
form now. The question is whether we should withdraw it,
beéausﬁ that is mandatory. |

You can put in "If you so desire, you may answer the
complaint,” | | |

PROFESSOR MOORE: I agree with you on that.

JUDGE CLARK: That is all »ight in the fornm.

MR. LEMANN:  §@; It would be if we restored the
form to the way it was before we were tinkering with it.

JUDGE CLARK: Look at the last sentence of the form.

MR, LEMANN: We ave addimg that now. It wasn't in
the original, Ve thraw‘thﬁt in to take the place of wﬁ#t;was
 taken out.

JUDGE CLARK: That is right.

MR. LEMANN: 1If we are going to leave that in, we

" should éay, "in which event you must serve a cépy of your answer
on thaplaiatz££‘“ [§£ we want to make it fairly complete. As
1angias we have some other things above, might it not be &

'~b¢§£§r7§ay-%e hshéiﬁ-it by restoring the language in the middle
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of this form and then adding, "If you so desire you may ansver
the complaint of the plaintiff, a copy of which is served upon
you," Then take out the last sentence which is in italics.

| CHAIRMAN MITCHELL: Would we accomplish the right
result by providing that he shall serve on the original

plaintiff a copy of any papes that he must serve on the

- defendant, and that he may serve an answer to the plaintifi's

x

 complaint?

, MR, LEMANN: And if he desires to file an answer to
the complaint, a copy of whicﬁ is served upon him, such
answer -~ you see, the way it is drawn, the new sentence in
there doesn®t say he must do it in 20 days, although you have
20 days above in the body of the rule as to the other, which
i8 not very artistic., 1 am quite sure he would have to do it
in 20 days, but it 18 not very well gotten up.

Can't we leave this, Mr. Mitchell, perhaps to be
disposed of by the Reporter and his assistant, with a motion
that it is our sense that the third-party éai@#ﬁ#nt has
the option to file sn answer to the plaintiff's complaint and
that if he does file such answer, he must serve it within the

same period as he must file and serve his answer to the third-

égxrty complaint.

CHAIRMAN MITCHELL: You mean instruct the Reporter

to draw a rule that aaything he is now required to serve upon

the defendant he must serve on the plaintiff; and he may also,
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if he desires, serve sn answer to the origival complaint?

MR, LEMANN: If be wants to do it.

CHAIRMAN MITCHELL: That is the thing you are trying
to bring about, is it not? o

MR. LEMANN: Yes. If he desives to serve an answer
to the original complaint, he must serve that on the plaintiff.

CHAIRMAN MITCHELL: On all parties to the action.

MR. LEMANN: 'Yes. as p@éﬂééé by Rule 6, a reference
to ﬁhiﬁh you might throw in.

CHAYRMAN MITCHELL: If you understand that, Charite.

JUDGE CLARK: Yes. I want to bring xip one or two
things to make it olear, | |

Under that we will then not touch either Rule H(a)
or Rule 14(a) éiréetly on these peints. That is your idea,
isn't 1t? |

MR, LEMANN: Yes,

MR. DODGE: That leaves it optional,

MR, LEMAWN: The idea would be to handle it in the
:E\am and to pgt in the form a reference to 5(a), if you wish.
I would not tinker with 5(a), myself.

JUDGE 61.&%5: That does not do one thing that
Professor Moore suggested. That as yet shows no requirement
on the original defendant, becoming a third-party plaintiff,
to serve his complaint on the plaintiff., Maybe that isn't too

‘ueces:sary,,"iaaeama I think by the time the third-party defendant
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that does unot in terms as yet cover that,

MR, LEMANN: I see that.

MR, DODGE: Why should not the third-party defendant
always gexve his pleadings upon the plaintiff? The plaintiff
has a right to as&éﬁt'algims against the new defendant.

JUDGE CLARK: It wmay be, and apparently some cases
| so construe that, that is, coustruing the persons affected
~ under Rule 5(s), who have to be served with papers, as in-
¢luding the plaintiff, guf that is neot absoclutely clear, you
‘see, Should we put in some pre?iéién to make that clear?

MR. LEMANN: In 14(a), yes. | |

MR, DODGE: Why not simply provide that he shall
aluays éerv@ his answer on the plaintiff? The plaintiff is
interested in it. |

:ﬁﬁ. LEMANN: We are talking about the third-party
complaint,

MR. DODGE: The third-party eempiaiat ought to be
served on him, | |

MR. LEMANN: I think we 21l agree, yes. It is just
a question of how and where we should put in the requirement.

ROFESSOR MOORE: I hate to see us keep amending

different rules, because X deo not want to hand up & report
with too many amendments, But asidaﬂifbm/that, I think

‘technically it would be better if we went back and amended
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Rule 5, among other things, “similar paper shall be served on
each of the parties,”™ and strike out "affected thereby”, which
was General Mitchell®’s point,

MR, LEMANN: I think it is arguable. It is just a
gquestion of p@izay. Thers is some advantage, Bill, in having
this in 14(a), which is the rule that people are going to look
at. |

CHAIRMAN MITCHELL: ‘They don*t look at these forms
all the time.

MR, LEMANN: Na.> They will look at Rule 14(a) more
than an amendment to 5(a).

0f course, we could put a note in 5(a) to cover
the amendments to l4(a). It isn't very important whether you
put it in 5(a) or 14(a). It is a matter of taste.

CHATRMAN MITCHELL: The important thiag is whether
our instruetions to the Reporter cover the ground that you
want to cover and that he understands it.

MR. LEMANN: That is right. It may be we should
vote whether to put it in 5(a8) or 14(a). Jt ought to be in
one or the other.

PROFESSOR MOORE: As long as we are amending 14,
why couldn't we add a sentence and cover this matter of
service. ‘ |
© MR. LEMANN: In 147

PROFESSOR MOORE: DPerhaps just another sentence at the
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end of 14(a).

MR, LEMANN: Yes, that would be m& idea, Eut‘anﬁtheé
sentence in 14(a) and leave 5(a) alone. |

CHAIRMAN MITCHELL: A&nd you can state in the note
to 5(a): "As to persons affected thereby see Rule 14."

HB.;Lﬁﬁﬁﬁﬁz Persons affected thereby will include all
persous who are covered by Rule 14 or who may assert rights
:‘agéer Rule 14, i would construe "affected thereby" to mean
that, anyhow, especially if you put a sentence in 14(a) as
Professor Moore suggests., I don't think we would have to add
anything te Rule 5(a), do you?

PROFESBOR MOORE: Wo. -

CHAIRMAN MITCHELL: Chariie, do you underystand what
is waﬁtﬁd?

. JUDGE CLARK: I think so, but I want to bring it wp

specifically go as to make it clear.

I take it now that the suggestion would be to add
in Rule 14(a) in-Iine 42 something like this: "The third-
party complaint and the third-party suswer shall be served
upon the plaintiff.," Does that do it? How about it, Mr,
lemann? |

MR, LEMANN: wiil you read that again?

JUDGE Ciaxﬁz At the very end of Rule 14(3) in line
42 add: "The third party eéﬁplaint and the thiréégarty answey

‘shall be sexved upon the plaintiff."




112

MR, LEMANN: X think it could be expanded a little
more; that it has to be served on other people, too.

JUDGE CLARK: Here is another alternative: WALl
pleadings ﬁursuant to this rule shall be served upon all parties
to the action." |

MR, PRYOR: That is better.

PROFESSOR MOORE: Or "All pleadings, motions, and other
papers in the action shall be served on all parties to the
action.,” |

JUDGE CLARK: That is all right, only that seems to
be a good deal, ‘

MR, LEMANN: How about this: "The provisioas:of
Rule 5(a) shall apply as to all pleadings, motions, and other
papers filed under this rule."

MR, DODGE: There you have the Quéstioﬁ of whether
they are parties affected thereby.

MR. LEMANN: No, I am getting over that by expressly
saying that 5(a) shall apply.

MR. DODGE: Rule 5(a) applies, but it applies only
insofar as they are parties affected thereby.

CHAIRMAN MITCHELL: We can strike that out.

MR. LEMANN: That would be extending it, I should
think, |

MR. PRYOR: You are saying the parties affected by

Rule 14(a).
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MR, DODGE: Why not say so direeﬁly, that they shall
be served on all parties?

JUDGE CLARK: Isn®t the better way to go back to
8(a) and strike out the "affected thersbhy"?

MR. LEMANN: It may be.

JUDGE CLARK: Do you so move, or do you move some-
thing?

CHAXRMAN MITCHELL: What you want is that the rule
shall make clear that all pleadings shall be served on all
parties to the action,

MR. DODGE: I should think that was the best way to
do it. |
MR, LEMANN: We can make sure by both amending 5(a)
to substitute the words “"parties to the action" and by adding
to 14(a) that "The provisions of Rule 5(a) shall apply as to
all pleadings and papers requived pursuant to this Rule 14(a)."

CHAXRMAN MITCHELL: That would apply to a summary
Judgment motion, wouldn®t it? |

MR. LEMANN: We could repeat the reference to that,

JUbGE CLARK: Why wouldn't it be better if you did it
in 5(a)? You could put a footnote that 5(a) covers it or
you could put it in a note to the form that 5(a) requires
service,

CHAIRMAN MITCHELL: You are departing from our objec-

‘tive. You are now discussing the terminology which you are
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going to add. We were trying to pass the buck to you on that
by stating the result which we wanted and let you decide what
rule it should be in and how.

- Can?t you state, Monte, what the result is ﬁhich you
want?

Mi, LEMANN: I thought we had stated that.

CHAIRMAN MITCHELL: X don't know. Maybe we have, but

‘we have b@aé involved in discussions aboutvgarticnlar rules.

MR, LEMANN: The Committee is of the view that it
should be made plain that all papers, including judgments,
pleadings, et cetera, which may be iiied pursuant to the
provisions of Rule 14(a), shall be served upon all parties
to the action, and if to accomplish that result it is deemed
advisable to amend Rule B(a) to take out the words "affected
thereby" and substitute "all parties to the action", so be it,

Is that plain?

JUDGE CILARK: That is all right: I am perfectly
willing to accept it. Unless I get a new braiﬁszorﬁ, I should
think the way to do it as at present advised would be to change
5(a) as inéiéatgé by substituting for the words "affected
thereby" the words “ta the action", and then to make no further

| change in 14(a) and to make a change in our projected form in
this fashion: Restore the part stricken in lines 2 and 3,
leave the parf stricken as still stricken in lipes 7 and 8,

and leave in the italics at the end.
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- X think that will do it.

CHAXRMAN MITCHELL: You might want some addition to
your unote somewhere, might you not?

JUDGE CLARK: Yes,

CHAIRMAN MITCHELL: All right. Do you understand
that? -

MR, LEMANN: 1In that form, if you leave in that last
sentence, I think you ought to expand it a little bit so as
to say when he must do it and that he must serve it.

MR, PRYOR: I hate to make any more suggestions,
but I have one in mind: Leaving in the "affected thereby" in
Rule 5(a) and inserting following that "and parties to third-
party practice pursuant to Rule 14", or "third-party procedure".

MR, LEMANN: If we were going to amend 5(a) as we
would bave to do under your suggestion, I think it would be
worth while to change "affected thereby" to "all parties to
.tha action", and then say "including all parties to third-party
progcedure pursuant to 14(a)". Even a dumbbell ought to be able
to understand that,

CHAIRMAN MITCHELL: X think the Reporter ought to
be left freerta change any rule or any note or to add anything
to any rule or any note that carries auﬁ your purpose, wh&téver
your purpose is,

MR. LEMANN: That is right.

' CHAIRMAN MITCHELL: If you etate your purpose, he will
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do the rest,

JUDGE CLARK: I take it there ié no dissent in the
Committee from -- |

MR, TOLMAN: I am 2 little bit worried about taking
out "affected thereby". I wish you to consider that, I think
ve may be doing more than we intend to do there, because that
rule applies to the service of all papers in all kinds of
actions. I rvemember that we put those words in originally
with a good deal of thought., I can not think of any specific
situation where it might cause trouble except perhaps in class
actions,

MR, LEMANN: Why not have the Reporter eéxamine the
transeript of the discussion oun 5(a) and see if it suggests
any reason why we might get in trouble. He can look at the
original discussion. |

MR, TOLMAN: That is all I intended to do, Mr. Lemann,
to put a caveat that I think we ought to be careful about it.

MR, LEMANN: That is desirable. My guess is that
these clerks novw serve sverything on everybody.

MR. TOLMAN: X think maybe they do. I am not sure,

MR, LEMANN: Just as a matter of procedure, I think
they have a standing rule that everybody in the action gets
then,

JUDGE CLABRK: All right., Then we«will pass to the

next rule, which s 15(d). Mr. Wright, we have bad some further
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comments on 15(d).

DEAN PIRSIG: Mr, Chailvman, before we leave the other
rule, therse was one additional point raised which we have not
discussed.

"JUDGE CLARK: W%hat vwas that, Dean Pirsig?

-~ DEAN PIRBIG: The right to interpose intervogatories
as hetween the plaintiff and the third party. Ve have not gone
dinto that at all. Do you intend to defer that until we come
tc»the interrogatories rule?

MR, PRYOR: Rule 33,

JUDGE CLARK: We might as well talk about that, at
any rate. I was thinking if we changed 5(a), it would cover
that., Possibly it won't.

MR, LEMANN: Look at Rule 33, "Any party may serve
upon any adverse party written interrogatories"™. When the
third-party defendant comese in, isn't the plaintiff an adverse
party? If he wants to interrogate him, he would be an adverse
party. I should think the language now appearing in Rule 33
would cover that, would it not?

PROFESBOR WRIGHT: The cases have been divided, but
there are not very many of them. There have been cases both
ways whethor or not the original plaintiff is an adverse party
for purpeséé of interrogatories, but only 8 small handful of
cages either way actually.

. DEAN PIRSIG: There is one other situation where I
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presume it éemes up, and that is on the right to cross-examine
an adverse party. Has it come up in the cases at all in that
connection?

PROFESSOR WRIGHT: I don®t kpow.

DEAN PIRSIG: Those are the only two 1nstaaéas where
I can see that there night be some doubt.

JUDGE CLARK: You can be thinking that over some nove,
“but at present there is no motion that we want to make a further
ch#age,

MR, LEMANN: let®s flag it right now. It will be
in the transeript. When we come to Rule 33 we may take a look
at that handful of cases, I am one of those who believe vwe
cannot protect all the judges against all errvors.

JUDGE CLARK: All wight, 15(d).

JUDGE DRIVER: You wouldn't want to do that. You
would have to abolish the appellate courts,

JUDGE CLARK: Rule 15(d),

PROFESSOR WRIGHT: The additional comments we have
received have been very heavily favorable, I think there is
only one new argument which I will mention, We have had some
10 more favorable comments on the amendment and two critical
comments,

The one argument that had not been mentioned before,
vhich is raised by the committee of the lawyers of Topeka,

Kansas, is that they believe the amendment is objectionable




119

because, they say, a person could file a supplemental pleading
after the statute of linitations had run as to the acts that
he sets out in the suppleomental pleading, and this would be
good because it relates back.

It seems to me this orviticism is erroneous in a number
of particulars. In fact, we anticipated it in the note to tﬁa
amendment vhere we stated what I should think would be the law,
that the supplemental complaint has to be tested on its ewn.
m@rits and would be suﬁ;aat to limitations of the statute
of limitations as to it, ’

MR, PRYOR: It doesn’t relate back.

@R&fﬁsséx'wszenws No. Only an amended complaint
relates back,

MR, PRYOR: What about the situation where the
original complaint is defective in its statement of a claim
for velief, and then a supplemental pleading sets up a ¢lainm
for velief but it is one over which the court would not have
Jurisdiction? Does the court have jurisdiction of the case
then? Suppose there isn't a sufficient amount in controversy
raised by the supplemental pleading?

JUDGE CLARK: X don®t know that I have in mind the
case that you have. What would be the case?

MR. PRYOR: ©Suppose the original complaint is defec-
tive £a§ iailiﬁg:te'ataté a cause or gréuﬁd for velief, would

the court have jurisdiction because of diversity of citizenship
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and the smount claimed? A supplemental pleading is filed which
is good in stating a proper claim for relief but there is not
& sufficient amount in controversy to give the court jurisdic-
tion, ‘ﬁfﬁﬁf' the court lose jurisdiction of the cage? That is
the question I have.

JUDGE CLARK: 1 am not gquite sure that I can see an
issue where that would come up. If theye is anything in the
r@riginal,eampiaint, that is, 4if there was an assertion of
jufiséictiaa then, of course it st111 carries over, The supple-
mental complaint is not & substitute, It is an addition, If
the supplemental complaint éupplies'defeets of jurisdiction,
that is always permissible now, |

I don't belisve I can visualize quite how the prob-
lem is going to come up &8 affecting this, I presume possibly
you might take a situation where there was not diversity of
citizenship originally and there may be diversity of citizen-
ship now.

DEAN MORGAN: That is where you might have it, if a
person moved to another state in the meantime.

MR, PRYOR: I was going to raise that question, too.

JUDGE CLARK: On that I dont know., I should think
it desirable there that we uphold it, because this is to try
to do away with the formalism of starting the suit agaxn; In
your situation that is what is required by your premise,

I should say that the answer ought to be, yes, it
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is all »ight there. I put it a little subjunctively because
I am not sure that our amendment would necessayrily convince
all courts. Some courts might say that it does not supply that
type of jurisdiction, but I should thiﬁk it ought to be held
that it did, |

 DEAN MORGAN: I gather from one of the letters that
the person bad in mind that whén‘yea brought your action with-
out diversity of citizenship you had tolled the statute of
limitations, and in the meantime the statute had run and
then you wanted to amend so as to get jurisdiction. If you did
that, you would be beating the stat#te of limitations by having
it relate back.

I had difficulty at iirgt gseelng why anybody was
talking about a statute of limitations in something which had
happened after the event, after your pleading, unless you waré
going to wait five or six years in order to move taramené,

But I c¢an see this otheyr thing. I think it takes some 1magiaa~
tion to imagine a court allowing a supplemental pleading in
a case of that kind.

CHAIRMAN MITCHELL: 1If the suit is brought in federal
gourt with the proper diversity of citizenship and then duﬁi&g
the géﬁéancy of the case the dﬁfandant moves to another state,
it divests the court of jurisdiction, My point is that it
doesn®t test what the citizenship was when the suit was brought.

Can & man evaé% jurisdiction or change it by moving after the
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suit is brought?

DEAN MORGAN: It is partly that, yes.

CHAIRMAN MITCHELL: Can he do that?

DEAN MORGAN: I don't suppose he can evade juris-
diction, but could he supply jurisdiction, because if you don¥t
allow this suit to continuve, all it will mean is that, if he |
wants, he can dismiss and then bring another action, because
| if the suit is out for lack of jurisdiction, it is not going to
be\res judicata except on the jurisdictional point. 8o he can
just withdraw and then start an action over again after the
defendant had got into the other state,

CHAYRMAN MITCHELL: That is my point. The defendant
aanaat alter the existing jurisdiction by moving, can he?

DEAN MORGAN: He couldn®t ordinarily do it, I am sure
of that. |

CHAXRMAN MITCHELL: Then what are we talking about?

DEAN MORGAN: Under supplemental pleadings generally
you don¥t haﬁa the question of jurisdiction., 1If the court is
going to hold that the pleading was absolutely no good for
lack of juriddiection, that might be true, but if he stated
a perieetiy good gausé of action and all he has done is to
omit the allegation of diversity of citizenship, cases have
gone up to the Supreme Court where there was nothing in the
vecord to show diversity of citizenship, and both parties tried

‘it out. Then the question was whether the judgment was
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absolutely void for lack of subject matter, and the Supreme
Court of the United States has held two or three times that itr
is not wvoid; that although the distriet court of the United
States is a court of limited jurisdiction, still it is not as
limited as the judtices of the peace or anything of that sort, |
and congequently the only way you could get after that judgmeont
would be by a divect attgek. You could not say that it was
absolutely void.

MR, LEMANN: X thought the only point in this amend-
ment, as X vead the note to it originally and followed the dis-
cussion, was that the courts were drawing a distinction bused
solely upon whether the original petition stated a cause of
action, If it stated a cause of action but it was defective
in its jurisdictional allegation, you could amend it because
it stated a cause of action. ¥You could amend your hold on
Jjurisdiction and amend your hold on ether points, provided
there was enough to show a cause of action to begin with., But
if it fgizsa to show a cause of action, than you were sunk and
you would have to start all over Sgﬁin; and if you started
all over again, maybe the statute has run meanwhile in & state
where the filing of the original sult didn't interrupt it.

We don®t undertake to discuss the consequences of
a supplemental complaint.
DEAN MORGAN: That isn®t a supplemental pleading you

are thinkiag‘abuuts That is an amended pleading.
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MR, LEMANN: Reéading now an old note here, the whole
raison d'etyre for this change is the distinetion between a
supp lemental pleading and an amended pleading since an amendment
to cure a defective complaint is, of course, accepted practice,

 DEAN MORGAN: Sure.
MR. LEMANN: Then reading the fivst part, I ask, what
is the difference between a supplemental pleading and an amended
pleading? Then I see at the beginning of the note the state-
mﬂaﬁ that this is 8 gloss on the original rule to the effect
that a supplemental complaint i&s proper only where there is a
complaint which states a claim on which relief can be granted.

JUDGE CLARK: X thought nyself what Mr. Lemann was
stating was just what we were doing., That is why, when I got
a chance, which I hope I have in 2 moment, X was going to say
I don*t see how any of these questions really do come up under
this,

The suggested addition is whether or not the ariginal
pleading is defective in a statement of a claim for relief,

We are not here touching matters of juvisdiction at all.
Matters of jurisdiction are covered otherwise, as we know.

For example, there is an existing rule that you can
make such amendments or corrections to state the jurisdiction
which exists. If you visualize a case where at the time of the
original complaint there was no jurisdiction for some solid

‘ground of 1aek of federal jurisdiction, and there has been
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jurisdiction acqguired later on, as, for example, a ehénge in
the citizenship, I don®t take it that this would hit that.

DEAN MORGAN: Why unot?

JUDGE CLARK: Perhaps it should, but I don®t take it
that it would.

ﬁﬁ&ﬁ MORGAN: X knﬁw,.but suppoge you used a motion
to dismiss on the ground the complaint didn't state a c¢laim
~for relief and you showed lack os,jugiséietiou, they would
~ throw it out, wouldn't they, on that demurrer or on the |
substitute for a demurrer?

JUDGE CLARK: You are raising the question that the
court bad no jurisdiction.

DEAN MORGAN: Exactly.

JUDGE CLARK: The court still has no jurisdiction so .
far as thésriﬁ'eeﬁéernaé‘ | -

DEAN MORGAN: Certailnly I could amend under the
ordinary cases, but if, as you suggest, there is a change of
citizenship aftervard, that weuiﬁ be supplemental, It would
not be an amended pleading; it would be a éuppxemaaﬁél pleading.

| It seens to me that yau'faii to state a claim for
relief in a federal court if you don®t state the jurisdictional
point, | | | 7

_ DEAN PIRSIG: Doesn't Rule 12(e) break those two
objaetiéns up into ditiaréﬁt grounds? This is in terms of

-failure to state a claim. That is a different objection than
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to state a claim. If the nesded fact occurred before the action

~ commenced, you proceeded by amendment, and that could be done
"under the present rules., If thé needed fact occurred after the
action was commenced, you could not have that, according to
some of these decisions, if your complaint failed to state a
cause of action in the beginning, |

This is designed merely to conform a supplemental
pleading to the amended pleading,

MR, LEMANN: The jurisdictional point would be no
more a precedent in one than in the other,

JUDGE GLARK; As I understood it, I agree with Dean
Pirsig and Mr. lLemann on thatf

MR. PRYOR: I may say the only reason I raised this
question was because it was suggestad by the Iowa committee.

| DEAN MORGAN: I think our position on this is clear.

Any of}tha-&rguments against it seemed to me to be perfectly
silly. |

PROFESSOR MOORE: I think the idea is good, but I .. .
wonder how necessary it is. I wonder whether we ought to try
- to cure every ill-considered decision.

DEAN HBRGAN:v It costs a lot of money to go to the
Supr@mérﬁaar%.

MR. LEMANN: I don®t think you made this point as

much as I did when we discussed it before, Bill, but now we
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have put it out, I should think it would be a little bit diffi-
cult now to come back and say, "We have not heard much objec-
tion to it, but we think we will withdraw it." It seems to me
the day is past to do that,

I took the viaw ~~ and I think Mr, Mitchell took the
same view you expressed on many of these amendments -- that
we aannﬁt keep the'eaurts from making every possible mistake,
'they are goilng tb keep on making mistakes, They are going to
make some mistakes under our amendments.

| Haoving gone so far as to throw this out, X hardl&

see how we oan now very censistently~say we think we should not
have suggested it to begin with,

JUDGE CLARK: It does seem to me that we ought not
to stata any hard and fast rule that you cannot make any amend-
ments until we are quite sure the situation has reached the
orisis stage, It seems to me, as I tried to say in some material
on the general idea of rule-making which I sent to you a couple
of weeks ago, that the proper function of a rule-making commit-
tee 18 to attempt to give certain directions to keep the plead-
ing going alang pxaper,ziaes,:

0f course, X admit and have never denied that this
is a question of degree, I don‘t tﬁiné every year we should
‘make every change that we can think of, but it does seem to ﬁa
thét;we ought to make some corvective changes which we can make.

Here 18 a case which it did seem to me was important
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enough to make 2 c¢change when we were considering it before,

I think X am »ight that every case whiéh has that long discus-
slon, which really isolates the matter and discusses it, has
gone the wrong way. There are certain other cases which have
more oy less aacepted:thﬁ opposite view, possibly merely be-
cauge they didn't dream theve wam any question, and perhaps
tﬁey ave all the stronger for it,

It is the same thing I have stated so often about
pleading, it is the squawking duck whe makes the noise here, of
course., Two or three quiet decisi&ns'whieh arve 81l right are
never talked mbout, whereas the others set the thing right up
and they are gquoted, and there you have it,

Here it sgome to me, as I originally suggested,
it was desirable to mske this somewhat simple change, as X
viéw it. Now it seems to me to have become yet more desirable
because (&) we have véry good, substantial professional sup-
port. I might say that in this long document of the Department
of Justice they support it. They say it “is a desirable change
that adopts the prevailing and better-reasoned interpretation
of the rule as originally written.” | | |

12 we now take it all back in the light of this
considerable su;p;mt, then what is the situation? I should
think it could be thought all the more that this has then
failed bvecause the opposite, restrictive view was the corréct

‘one. This seems to mo a desirable change to make,
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MR, PRYOR: I move the approval of the amendment.
DEAN MORGAN: I second it.
PROFESSOR MOORE: Just a minute, if you please,
MR, DODGE: May I ask 2 question before the vote?
JUDGE CLARK: Let wme get these things straight, We
have a motion to approve by Mr, Pryor, seconded by Mr, Morgan,
Mr, Moore, did you make an amendment, or what was it?
I _didn*t hear what you said,
R PROFESSOR MODRE; I just wanted to ask Mr, Pryor
if he would be willing to accept after the words "statement
of claim for relief" the words "or defense.”
JUDGE CLARK: I ihink that should go in.
" MR, PRYOR: Yes,
JUDGE CLARK: That is in my comment., I was going
to bring that up, I think that certainly should go in, I think
everybody would suppose that was in, anyway. 1 see no resson
why we should not put it'in directly.
MR, DODGE: To what extent is a supplemental answer
necessary to set up facts occurring aftér the filing af.alsuit?
JUDGE CLARK: Was your question when would it be
necessary? |
MR, DODGE: In what circumstances is it necessary
to file a supplemental answer?
JUDGE CLARK: Irmust confess it is veyy difficult

‘for me to think of any, practically. 1 suppose theoretically
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it might happen,

DEAN MORGAN: Suppose the time for an injunction has

goue by.
JUDGE CLARK: It could be something of that kind,
DEAN MORGAN: There are cases of that kind.
JUDGE CLARK: I think it is theoretically possible,
yes. :

DEAN MORGAN: The Department of Justice asked ox
the Judge Advosate General in the Department of Defense asked
that the eése be put off because it involved rights to patents,
and so forth, The plaintifi had asked for damages and an
injunction, and the case couldn't be heard until after the
patent had expired, | }

MR. DODGE: That could be put up in the answer.

DEAN MORGAN: In a supplemental answer, surely.

MR, DODGE: In an old equity case you can ask for an
injunction.

DEAN MORGAN: That is done quite often.

JUDGE CLARK: I suppose it would be undé#staaﬁ, but
I think it is just as well to have it clear. You might have
a case which was becoming moot, forx exaﬁple, or certain other
things, some sort of estoppel in pals having developed.

MR, DODGE: Amendment of the answer would do in those
cages, However, it is all right to put it in.

JUDGE CLARK: You have heaxd the motion. All those
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in favor raise their hands., Those opposed, Nine to nothing
in favor,

MR, LEMANK: May I go back to ask you something about
the preceding rule about third-party practice? I see in g:.
Wright%s digest that the péint wag made that there ought to be
some time prescribed for the filing of theme third party

. gomplaints,

JUDGE CLARK: X h@ﬁagﬁfethat»up and I thought we
covared it, Mr, Wright and others raised the question, I spoke
against it, you remember, |

‘MR, LEMANN: Did we vote on it?

~ JUDGE. CLARK: X don't think we should put in any

: suehaambigﬁansfphgass as "within a reasonable time"™, I think
this has caused no real difficulty, and there is no,reaaag
in: the rules that it should cause difficulty, because thefthiéd#
party issue can So easily be separately tried. To put in that
sort of ambiguity I think is unfortunate.
| JUDGE DRIVER: I suppose the objection is that the
th&ré;ﬁ%ﬂtyumigbtrbe brought in too late and it might cause
- & delay in the main triaz.‘»ﬁh@ trial judge has complete con-
trol of that situation.,

1 had & case within the past six months where a
third party was brought in, and I said, "All right, I am'
going to go shead and try the main action separately, and thaa
afterwaré'wevwiil try tha‘issﬁa as itzapplias'to the third

party."
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The case was never tried because they settled it, but
that is the way I handled the situation, as it can be by any
trial judge.

JUDGE CLARK: Is there anything more, Monte? Does
that call for more disaussian, or shall we pass on?

ALl wight, now we come 10 Rule 16, the pre-trial
rule., We have there two amendments. One deals with the
‘question of listing the names of witnesses, and that also is
1»#@1@@@ in a different way under Rule 33, Do you want to
cons ider that now, or then, or ségaratély?

MR, PRYOR: Let's consider them together, I would
suggest .

JUDGE DRIVER: I should think that they should be
congidered in connection with the consideration of Rule 33,
because I think you have a stronger case for putting it in
16 than you have in 33. Rule 33 comes so early that there
is legitimate objection to being required to disclose the
names of witnessies, It could be considered almost immediately
after the case is instituted. |

JUDGE CLARK: Then if there is no objection, we will
postpone the consideration of the proposed amendment to
Rule 16(4}.aat11 we consider the whole question of Rule 33,

Rule 16(6) was the provision ae to control of the
so~-¢called "big case," which is most often the antitrust case,.

‘The other possible example is move likely to be a stockholders®
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derivative suit.

CHAIRMAN MITCHELL: Which rule is this, Charlie?

JUDGE CLARK: BRule 16, subdivisien (6) under it:

"Where protracted litigation of &n action is probable,

the assignment of the action to a designated judge", and so
forth,

This, you may recall, came up first in a suggestion
from the Prettyman Committee of the Judicial Conference which
issued a long discussion of the trial of the "big case," syi@§g 
continued aétiea. The Substance of this idea is now approved
very mueiz'i:y that committee and also by Judge Murrah%s pre-
trial committee. In fact, the whole idea is approved, aaﬁrtha'
main question, as I see it, comes to be whethexr or not this is
the proper place,

Several, including leland of our Committee, have
raised the question which we considered before, as to whether
this was appropriate :eér it or not. I'ﬁa think myself that
it is gquite all right here, and I should 1ike, 1f I might, to
explain a little ﬁky I think so.

Perhaps. the main reason is that thexre is no other
place that st?ikeg me as appropriate.

To make glaa? what I should think vwas already under-
steaé, ve might put in the words that I suggested heve,

"unless the action has already been sp assigned" the court

may consider the asisignment.
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-

You want to recall what we 81l had in mind, the
Prettyman Copmittes as well as us, This is more in the way of
& hint or authorization rather than a mandate. I think we had
no doubt that this was all possible without aééing anything.
The reason for putting it in was to emphasize what the Pretty-
man Committee thought was 6asirablﬁ;

Among the main things that the Prettyman Committee
“wanted was an a#tharity to prohibit ordinary discovery, and
that is, of course, an important part of it which we should
have in mind. By that I mean that in a case such as the
Investment Bankers case in New York the idea is to have, not
all the parties serving their notices of discovery as they
plead, but the judge directing it all and saying in effeoct,
"This is the way we will have the discovery proceedings run,
in this order,” and so forth, I take it that the Erettyﬁﬁa
Committee considers that very important.

8o we are making clear an authority which probably
alrveady exista. I am & 1little worried that if we start draft-
ing 8 separate rule and put it, say, under rules of calendar
- practice, and so on, we may make it seem more mandatory than
I think any of us have the idea, This is now in a rule éilpura
discretion, éuﬁ it seems to me that this is the place where it
may serve as a reminéqr to all, including the judge, if it has
not aiveady been done, |

Conglder for s moment some of the alternatives which
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have heen suggested, The New York committee of ﬁéthAZ&ﬁyéfﬁ
and judges are thinking of their local rﬁle‘undar whie&*the
chief judge assigns, and they have suggested the formula that
we put in the direct provision that the chief judge shall aésiga.
I certainly did not want and f don't think any of us wanted to
interfere with that rule, but nevertheless 4f we make that the
rule, what are we going to do with 3urisdietia§a such as
‘Chicago where unéér‘their practice every case, whether it is a
"big case" or not, automatically goes in rotation to a judge?

I understand from Will Shﬁfﬁoth*sbazfiee that there are quite

a fow who de that, He bas been canSideriug workiﬁg that up and
"seeing if ﬁhﬁt adds to expedition of cages or what is the
effect of it.

You see, we don't want to interfere with the local
rules, and if they are doing everything already, there is no
reason for upsetting it. Therefore, to accompiish those
various things, a suggestion of complete authority, a hint
where it hasn®t alveady heen done, but'au contrrirve, a lack of
a definite command., Combining all those three things to-
gother, it seems to me this does it admirably, and there is
danger if you start doing it elsewhere, as by putting in a
provision that the chief judge shall assign them, because that
would be telling certain districts to do something which is
not their.ggg§ﬁi¢a. | |

’ eégazanan'ﬁzreag&ns I bad some correspondence with
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Prettyman about the question of whether our rules need amend-
ment to carry out the Prettyman idea, and I came to the con-
" olusion -- and I think he concurred in it ~- that all that was
needed in the rule was something to encourage and fortify a
judge in his control of protracted cases when he started to
tell dawyers what to do and what not to do, and the place for it
was in the pre-trial section.
| I still think that way. I examined his report very

lcaréfuiiy at the time, and I came to the conclusion that there
were not any specific rules or any rules needed to empower a
district judge to do what the Prettyman report asked for,
but that they ought to be encouraged to do it,and & good many
judges would be afraid to do it unzsss»théy had some éncourage-
ment in the rules, and the pre-trial rule is a good place to
stick it in, ;

Nobody has yet pointed out to me anything in the
Prettyman report which said that under the rules as they exist
the judge could not do it if he wanied to, but some judges
need a little encouragement.

MR, LEMANN: This is in the nature of a pious
admonition,

CHAYRMAN MITCHELL: Yes. It helps.

MR, DODGE: This isn’t a matter that the pre-trial
judge would ordinarily ﬂétermiﬁe.

MR. PRYOR: Who is going to make the assignment where
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there is only one judge?

JUDGE CLARK: Then you don't have to make gssignmsat.
There is nothing #baut this that you have to do, you see,

DEAN MORGAN: This is just a statement saying that
this is a proper subjeot for consideration pre-trial, It seens
to me it certainly can®t do any harm, and it ought to eall
attention to the paﬁarvai—the jnég@ to do that,

CHAIRMAN MiITCHELL: The only addition I could suggest
1s:that weé might add a note to the pre-trial rxule calling
attention specifically to the 9rettym#n report.

MR, LEMANN: It is referred to in our note at the
top of page 15, That shows the origin of it. |

CHAXRMAN MITCHELL: Yes. That covers the ground,

JUDGE DRIVER: I think another thing this emphasigzes
which is definitely advantageous is8 that the same judge handle
one of these so-called "pig cases" from its outset. Very often
some courts, as in San Franeisco, for instance, have what they
¢all the master calendar; they h&veyene calendar and the
KT arérassignea out to particular jﬁégéa. Los Angeles, on
the other hand, doesn®t have a master calendar, and cases come
',ﬁaiané go more or less by chance to different judges. Some-
times one judge will handle pre-trial, another one will handle
motions, and somebody élse will take the case for trial., It is
definitely advaatageous;iﬁ,my’exparienae, for the same judge

‘to act in these antitrust cases, in protracted cases, from the
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outset, and keep them in hand all the time and keep in touch
with what is going on, |

MR. DODGE: What would the pre-trial judge say?
"I will take it up with the chief"?

JUDGE DRIVER: I suppose somebody would have to decide
whether it is a "big case" or not, and I suppose that would
be the chief judge of the court. Wheun that sort of case came
on he would say, "This won't go according to our ordinary
plan, I will have to assign it to a particular judge, and
I assign it to Judge X." | ,

MR, DODGE: 'The pre-trial judge wouldnft say that,

JUDGE DRIVER: No, ¥ don%t suppose go.r I suppose
under agy system the chief judge should keep in touch with
what cases are coming up, and if ha'&poﬁsrone which is a big
oné, he weuld}handle it uﬁdér this plan if he saw fit.

| MR, PRYOR: I am in doubt of the merits of the matter.

It seems to me it would be in an illogical posifian here under
pre-trial, |

MR. DODGE: I rather thought it ought not to be in
the pre-trial motions, because pre-trial often comes sc_late'
in the history of the case. This is a matter that should be
"dealt with at the outset. |

DEAN MORGAN: When they have one of these "big
~cases" coming up in a particular district, the judges always

get together and decide., Look at the shoe machinery case in
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Boston, Those Judges ali got together there, They assigned it
to Wyzanski to run the whole works, and he didn't have anything
else to do. That is the way it is done,

MR, DODGE: It didn®% §ome up at any pre-~trial coun-
ference. N

DEAN MORGAN: It might very well, though, before they
assign it,

n MR, PRf%R: The only suggestion I have is to make it

thé second subparagraph of Rule 83,

MR, TOLMAN: In the Southern District of New York
X think what they do is that either the United Btates Attorney
in the antitrust case or one of the parties makes a motion
to the caneldar judge, who is Judge Knox, for thg ass ignment
of a judge to the case, and he does it if he can. He doesn't
like ordinarily to take men out of their regular calendar wérk.
I think that is the practice. It is a calendaring propesitlan
more than anything else, It is handled under their calendar
rules in the Southern District of New York.

MR. DODGE: Where did you suggest that it be put?

MR, TOLMAN: I think there is a rule here which
provides that the court can make np' calendars, 0f course it
is a little hidden. It is over in the rule dealing with clerks,

MR. PRYOR: Rule 83 is the one on rules of the dis-
trict court, |

ME. TOLDMAN: Rule 79(c¢) speaks of indices and
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calendars, It seems to me it is a calendaring proposition.

MR, PRYOR: Maybe that is better.

MR, TOLMAN: It says in that rule, “There shall be
prepared under the dirvection of the court calendars of all
actions ready for trial," and you have a distinction between
Jury actions and court actions,

MR, LEMANN: It would not fit in very well under

‘the caption to 79, which is "Books and Records Kept by the

Clerk and Entries Therein."

MR. TOLMAN: I kuoow, but Rule 79(c) is the calendar
rule, the only rule which deals distinctly with calendars,
That is what occurred to me. | |

I think X sent all of you copies of excerpts from
the Prettyman Committee's report, which indicate that they
considered this préposed amendment and thought the idea wés
fine, but they thought it was out of place, too.

MR, LEMANN: What did they say?

MR, TOLMAN: "Your Committee thought that the proposed
new subparagraph (6) included two separate and distinct
ideas, one the amsignment of an action to one designated
Judge throughout the entive pxagﬁéding, including all
motions, ete., and the other idea being the control by
the judge of tha taking of éegésitian# and of discovéry.
Your Committee urged in its First Report the éasigaatién

of a single Judge to these cases, and so it now heartily

i
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agrees with the suggestion of the Advisory Committee in
that respect. But it believes that the matter does not
properly belong in Rule 16 but could properly bg inserted
in some other Rule, ”
"Your Committee thoroughly approves the second idea
incorporated in the proposed Rule, Uncontrolded discovery
in thase cases and uneantrelled taking of depositions are
undoubtedly sources of gross abuse, Control of these
procedures by the trial judge through the operation of
the pre-trial conference procedure undoubtedly tends
toward a lessening of unnecessnry purdens in these trials,
- Your ccmmittae recommends that the proposed amendment to
~the Rule be approved, preferably as amendments to two
Rules, as we have indicated.™.
JUDGE CLABK: Which two rules?
MR. TOLMAN: They don't say. I think they feel part
of it belongs in the pre-trial rule; but part of it belongs
in the méttar of assignment to a judge.
CHAXRMAN MITCHELL: When you put it in the pre~-trial
rule could you add the reason to it, saying that the steps
as pravidad for here may be taken in connection with calendar
work or anything of that kind? |
MR, LEMANN: If we go in to the district rules, the
district courts are pretty jealous, aren’t they, of their

prerogative of tixing their own rules?
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MR, TOLMAN: I don®t konow that they ave. ?héy have
gotten away from that & good deal,

CHAIRMAN MITCHELL: It says here "as above provided",

MR, LEMANN: Make it Rule 16(a) and entitle it “Cases
Involving §§et§ﬁéteé Litigatien‘"

- JUDGE DRIVER: One difficulty about putting this
control of depositions in the pre-trial conference rule ~-
1 don't know how it is handled in other courts, but usually
I try not to have a pre-trial conference until shortly before
the trial so we ocan get things arranged, usually two ox tﬁree
weeks before the trial. Most of the depositions are taken
before I have a pre-trial conference. They could be even in
your "big case." It seoms to me that that would come a
little late for control of depositions.

MR, DODGE: The Department az_xnstieﬁ brings up that
game point,

CHAIRMAN MITCHELL: We could broaden it out wheve we
find it today, I thought the pre-trial rule would he A good
place for it. HNaturally, if you had it early enough you could
do it. 1If you ave not going to have it early enough, these
steps may be taken in comnection with the assignment of the
case to & judge or in the preparation or disposition of the
calendar or any other rule you want to refer to. They need not
wait until pre~trial to do this. That is the point.

auaes DRIVER: I thipnk the common practice in the
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"big case" is that you don®t have pre-trial conference in the
sense you have in the small case, meeting sowme afternoon, It

is in stages, It is a big job, Usually you get together and
have a confevence and continue it over and take some depositions
and have another conference., There are perhaps several stages
before you finally get to twial, That is what I have done

in the few that X have had,

MR, LEMANN: This seenms to be something of a
formalistic nature.

MR, TOLMAN: I think it is largely formalistie,

MR. LEMANN: I suggested a Rule 16(a). I wonder if
we could take sowme of the point from the objections by leaving
it as one rule, Rule 16, but adding to the caption after the
wards»“gbrmulating Jssues®, "Trial of Protracted Litigatien
ané,th& Controel of Incidental Matters Therein." Apnd then move'
(6) from ite present place and make it follow (7). |

CHA IRMAN KI?@ﬂxLLz And may at any stage of the case.

MR. LEMANN: Yes. And cover by rewording the points
which have been made about not waztiﬁg,ugtil a pre-trial con-
ference to do this, but doing it at the early stage, and also
the question of what judge is to do it, the chief judge or who
is to do it. That could all be worded, I think, better than -
we can do it offhand, and catch these. points.

By making a separate heading farvthis»and«gutﬁiég it

‘at the end of this enumeration, we would sort of set it aside
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from the other things that are being taken up ordinarily in a
pré~tria1 eonferénﬁa.

MR, PRYOR: Or make it 16(b).

MR, LEMANN: Yes.

DEAN PIRS81G: Basically, the objective we have in

© mind hera is the same as we have in pre-trial procedure; that

is, to dafine the issues, to 1imi% witnesses, to get the evi-
dence in some order. It seems to me that this does fall
préperiy within pre-trial praéaéurs purpaéas,‘ You need'édme
initiation of this at an earlier atage than pre~trial normally
begins, Asiﬁe from that -

ME, LEMANN: That would be an argument ta loave it in
this rule, I thiak maybe you ceulé meet some of thesa points
by axpanding the caption of the rule and putting it at tha
very end of the enumeration,

JUDGE CLARK: 1 had supposed that a part of the
rationale of this whole thing was that it was perhaps a
eontinﬁous pra-trial, That nmay be a metaphor, but it is cer-
tainly one which has been used in copnection with the "big
easé.* Gné reason for roestricting discovery is thatlthé
j‘uég;a’, just as in the Investment Bankers case, is eenéziating
prestrial which has to be mbre protracted and eevei ﬁaréﬁpéinis ,
than in thé aréinary simple case, |

CHATRMAN MITCHELL: It seems to me that the point is

’we11~taken,_tbat the provision of paragraph (6) should be
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separately stated and then, using this phraseology or something
»1ike it, provide that @ither in the pre-trial proceeding ﬁr ia

such earlier stage of the case as may be proper, the court may

do thus and so. Then you make it pretty clear that you do not

have to wait until pre-trial proceedings before you get a judge
busy on it. That wsaid do it,

MR, TOLMAN: Mr, éhairman, £ move that the rule be
recast in the form which you suggest,

MR, LEMANN: I second the motion,

JUDGE CLARK: May I make sure that X have it, because
of course we must know what to do within the next few days in
order to get this yrepaﬁed for the Court, The more we khow, the
better we ¢an proceed.

is the suggestion that thsré be added a separate
paragraph after the present (6) in this rule, or what was
it specifically?

CHAIRMAN MITCHELL: As I understood it, the suggestion
wag that the material in paragraph (8) be taken out of its
present position and that 8 supplemental rule which might be
16(a) embody everythiug which is now in (6), stating specifical-
ly that these steps may be taken either at the pre-trial
proceeding or at any earlier stage of the case that the court
may want to consider it.

DEAN MORGAN: It occurred to me, Mr., Chairman, that
you might put the substance of (8) in subdivision (a) of the




146

pre;trial procedure, heeausé this assignment is a pra»téial
procedure. Then the other portion which we have already there
would be (b). Subdivision (a) would be the pre-trial procedure
for the purpéga of determining who is to try the case and who
is to run the proceeding, and»(b) would tell these other things
on pre-trial procedure before the pre-trial judge,

CHAIRMAN MITCHELL: I am convinced that this sort of
discretionary power is essaﬁtially pre~trial in nature, and
soﬁéwhere under the pre-trial rule is the place for it,

I think also the point is well taken that we should
nake it specifically clear that it'may be taken at any earlier
stage of the case and not wait until the pre-trial proceeding
for it to be brought on in the usual course.

MR, LEMANN: It seems to me it would be covered if
we elaborated the caption somewhat and included in the caption
cases involving protracted lditigation, and then put an (a),; as
Mr. Pryor suggests, in line 1, which would cover all the
material going through paragraph (6) and incorporate paragraph
(7), and then in (b) put in appropriate language to cover these
protracted cases,

CHAXRMAN MITCHELL: Ané say at a pre-trial proceeding
or at any earlier stage of the case., That is your idea, the
same as mine, except you are going into a 1itfls more detail.

‘MR. LEMANN: That is right. You would also cover in

that who would make the assignment to meet these points of the
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chief juéga doing it in some cases and somebody else in others,

JUBGE CLARK: I guess we understand it. This would
be esmsentially a new subparagraph, probably (b).

MR, DODGE: I think it would have a lot more weight
if you dissociated it completely from the pre-trial and make it
a general admonition to the court to be taken up and considered
very early in the case, a ﬁear or two probably before there
was any thought of pre-trial, |

CHAIRMAN MITCHELL: Say it may be taken up at as early
a mtage of the case as 1 appropriate, something like that,

* JUDGE CLARK: Of course this may be an imvitation to
the lawyers to come ﬁaf£ha‘juége andtﬁtap-discbvery by this
sort of thing., I don't know that there is any way of stopping
that. You can have a steady procession to get away from dis-
covery by this nmeaus,

MR, LEMANN: How?

MR. DODGE: Pre«trial is very lightly dealt with in
a good many districts, I am sure. As the Department of Justice
points out, somatimes the trial calendayr gets ahead of the'pre~
trial calendar iu’tha*%autheranEiﬁtriét«ei New York, and cases
are tried which have notibeen=pre~téieéwat all, |

In aassaehuﬁatta “+the prawtrial in tha federal court is

a very ilimsy matter and éeasn't ardiusriz; am“"gt to anyck

_ except the assignmaﬁt Of thﬁ case’ 33 1..

X think you vather subardinate or sabmarge the 1mperta§§e af
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this matter by putting it into that rule,
| MR, TOLMAN: Your suggestion, Mr. Lemann, involves
a change in the title of the rule, too.

MR, LEMANN: Yes, which I thought would lend the
emphasis that Mr. Dodge desires. I thought we could do that.
| MR, TOLMAN: I think that should be done.

MR, LEMANN: It is so related to the general idea
that it seemed to me reasonable to put it in the rule, but
by extending the caption we could emphasize the point and then
we would add a separate subsection.

MR. TOLMAN: I think that could be done.

CHAIRMAN MITCHELL: The Prettyman report note ought
to be under the second subsection.

MR, LEMANN: That is right,

- MR, DODGE: Xt hasn®t much to do with agreement of
the ﬁarties.‘ It is a matter of the proper administration of
the eourts so as to effectuate justige, 7

MR, LEMANN: Pre;trigl procedure isn't strictly
agreement of the parties. In our district th&jiﬂdgés,hava a
pre-trial calendar, and they don*t ask the 1awy§xs,énything
about it. They send for you. They say, "This case is on the
pre-~trial cg%endar.i,Yoaraomsraround‘here:on this day." They
| donft leav$ it‘to the lawgafs. :t,is’ipitiatgd by the court.
- MR, DODGE: eérta;nly. That is always the case. They

initiate it. They put the case on the list. But when they
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get you there they try to get the parties in agreement as fayr
as possible. They try to find out what the issues are and
talk about depositions, and so forth. They don't talk about
this kind of question, the method of administering the business
of the court.

MR, LE&AKﬂzA 1 don®t know, With us they do. They
usually do ask us, "Have you taken depositions? 1If not, go
ahead and take them right away and come back, because until
yoé have taken depositions you don't knaw-enaugh about your
case and the other fellow's case to discuss it." That is what
you do, 1 suppose, Judge Driver.

MR, PRYOR: We have a pre-trial écnferan@e a week
or ten days ahead of the trialﬂ .

MR. DODGE: Really it is an admonition to the chief
Judge of the court,

JUDGE CLARK: & X understand it, we have a motion
before us, which is Mr. Lemann's motion which I won®t attempt
to restate but which in general provides that this naterial
shall go into a separate subdivision in Rule 16 with an
appropriate title. Do you want to add aaything to that?

MR, LEMANN: No. ‘

JUDGE CLARK: All those in favor will raise their
right hands, Nine., Have I counted wrong?

- MR, DODGE: Not voting.

JUDGE CLARK: Nine,
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MR. DODGE: I should vote against putting it right
there,
JUDGE CLARK: Those opposed. I guess Mr, Dodge is
opynseé;- |
This depends a 1little on how much time I am going to
‘have, If we are,gainé to have arlet of time I can do a lot
more., Otherwise, a little more direct disenﬁsién on écme
 details would be desivable,
| Could I just mention t?at ve have had certain sugges-
tions as to the form that this would take. I shall mention
them at laagi, and see if you want to do anything about them,
What was the suggestion for ~-
PROPESSOR WRIGHT: The San Francisco Bar Association
and General Youngguist both suggested that in line 22 the
phrase “permission for" is dangerous, They suggest that we
use the language "control of" in order to obviate the implica-
tion that you have to rﬂn to the judge to get permission for
the taking of a,dgpositien.
- JUDGE CLARK: Then there was some other suggestion,
'PROFESSOR WRIGHT: The other suggestion basically
was that this should be cut off in line 22 after "trial", so
it would merely say that fhe.judge could have 5diréetien»and
control of all matters preliminary to trial", without endeavor-
~ ing to spell them out. They expressed some fear that the way

we spelled it out might possibly be thought to limit the power
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of the judge.

JUDGE CLARK: X will make this suggestion at this
time, and if you want to give more specific direction that ié
fine, I should think it would be desirable to say “control”
instead of “"pevmission". I should think it would be rather
desirable to spell it out at least to this extent, because that
is a part of the emphasis. They want to make it very clear |
that the control of the taking of depositions was involved,.

| Hes anyone any suggestions about that? (No resgéase)
All right, we will work on it, then. |

The next is Rule 20(b).

CHAIRMAN MITCHELL: I would suggest, Charlie, that
there afé soveral lawyers who are interested in this thing.

I have in mind particulariy, among othevs, Ralph Carson, who
has been very active in these long-winded cases. I think they
wore in the Investwent Bankers case and some others. He wrote
me a long letter one time giviug me general ideas about the
Prettyman report. | |

If you get out a preliminary draft of the details
of what you ave going to put in the rule about control by the
judge, it might be well to send Carson a copy and ask bim if
he has anything further to suggest. He is an intelligent
lawyer and has had a lot of experience in this work. I think
he is particularly interested in reforming the conduct of these

‘protracted trials, and might give you something worth while.
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JUDGE CLARK: Yes, I know Mr. Carson, He is an able
lawyer. I shall be glad to do that, subject to the question of
time,

Next we come to the suggéstien for the addition to
Rule 20(b), which was quite generally approved. One or two
correspondents questioned the necessity of making explicit
what is already the law. Here, too, I repeat what I said in
connection with the other case where we put this u?, Rule 14(a),
that this is the provision which helps to make explicit what
the Committee was suggesting generally as to Rule 54(b).

It seems to me that it isihalpful and clarifying.

I think the pgwar-already exists, but I think it deéirabl& to
state it expressly as we have done heve,

Is there an& comment?

JUDGE DRIVER: I am in favor of the amendment, Judge
Clark, but I am a little conaernéd as to whether it is still
specific enough in view of the yecent decision of the panel
of the Ninth Circuit Court of Appeals which &8 out only in
slip-sheet so far, February 7, 1955, Steiner v. 20th Century-
Fox Film Corp. Of course, you know of that case. You men-
tioned it this morning, I think. It holds that 54(b) applies
only to plaintiffs and not to parties. It reversed the lower
court decision trying to nmake final judgment as to one party
in the case. | |

JUDGE CLARK: If you will look at my second letter
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on the comment®s, the one you got this morning, dated March §,
on pages 6 to 8 of that letier I digéuss the Steiner case
and suggest definitely that we add multiple parties to muitiple
claims in 54(b), suggesting & form for that modeled on the
proposed Illinols statute, appearing on page 7.

 JUDGE DRIVER: Pardon me. I didn't have my copy and
didn't keep up with your reference to the page., I have it now.
Ihéién’t have it when you stated it,

| JUDGE CLARK: Look at pages 6 to 8 of that letter,

Near the top of page 7 you will see the suggestion that I am
sk ing, which is almost the proposed Illinois statute,word for
word, It is not quite that, I have made some changes to that
in the idea of what a judgment was, I didn't put in "order or
decree." There are some details of that kind. The substance
of it is the XIllinois suggestion,

I think that is jmportant. I don%t know that we
need to take it up at the moment. When we get to it, I think
‘that is important, It does seem to me that this proposal fits
in very nicely with my further recommendation. I think this is
helpful particularly if you accept my suggestion, That is,
there is all the more reason for putting it in if you accept
ny suggestion.

PROFESSOR MOORE: I want to support your proposed
amendment to Rule 54(b), but if that is carried I don't see

‘why we need to have it here. I think it is added here at this




164

time because you were eaig'mriting a note to 84(b). Now that
you are going to amend 54(b) to hit multiple party claims, I
would like to leave it out here and avoid amending an additional
rule. I don®t think we need it. Not that I disagree with
what you are trying to achieve., I am hesrtily in accord with
you on it,

JUDGE CLARK: O©Of course, there is a great deal in
| what Mr. Moore mays, 1 was trying to gild the lily, it is
trué. I 8t111 like to gild them somewhat., You see, there is a
long wailt before we get everything made right as to 854(b),
including not only you gentlemen when you get to H4(b), but
also the Supreme Court. I am trying to go step by step.

If you wish, we can leave this until we see what we
do on B84(b). |

In order to get along, unless someone has some
objection, let's leave this for the mement and we can take it
up again when we get to 54(b).

| The next is Rule 23(d), which is the order to

ensure adequate representation in class actions., This has
bean approved quite genersally by commentators, except that
thswerhaa heen some suggaétian of going further. Has there
been anything recently on this?

PROFESSOR WRIGHT: There is only one thing which
seemed to me significant, and that is the letter of February 28

from John Dorxsey, a pretty good Minneapolis attorney, which
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makes several points about 23(d). He first suggests that in
23(d) in line 3, iunstead of saying "The court at any stage of
an action under subdivision (a) of this rule", it should read
"an action under this rule". His point is that there is some
existing guestion or confusion a8 to whether or not a stock-
~holders® suit under 23(b) must also meet the requirements of
23(a). He is afraid that by our reference here to subdivision
{a) of this rule we are lending support to the view that a
stockholders® suit is something different and not & suit under
23(a).

The other commant which xﬁ. Dorsey makes is that the
last sentence of the proposed 23(d) may subject the party liti-
gant opposed to the class vepresentative to a multiplicity of
suits. He has in mind a situation in which é c¢lass action is
breught in which the class are thé plaiotiffs, that the action
,1$ fhan stri?péd of its representative character under Rule
23(d), and that this might prejudice the defendant, who then
will have to face individual suits by each member of the class,

There is one other additional comment on 23(d) other
than generally favorable comments, fraa an attorney who appar-
ently represents minority stogkholders in darivaéive'aatians ana'
quotes a lengthy decision from a New York court about what
wonderful things these are, and that they should not be hampered.
He says that stockbolders?® suits ought to be excepted from

“Rule 23(d), which I take it is just the opposite of Mr. Dorsey's
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view, beca&éa he says that this would provide another means,
that the defendant would come in and say, "Letds strip this
of its representative character" or in some oﬁﬁer way inter-
fere with the stockholders? suit.

JUDGE CLARK: On this let me again rec¢all, as to the
entirve Rule 23 on the so-called representative suits, there
has been a great dea) of discussion from academic sources, that
is, from professors in law reviews, and so on. All the trend
in thaﬁ has been to use representative suits move. Such
criticism as has been expressed of this rule is that it did not
go further. There have been va?ious suggestions that in all
the possibilities of the suit, the doctrine of res judicata
might be carried much further th#a anything the Committee has
suggested, if that was safeguarded by a pravia;au naking sure
there was adequate representation and having the court add
others if necesisary, or refusing them where it was not,

| We have not attempted to go that far. Actuailly, X
think this does not go a great ways iurihar; if any iurthar@
As a méttﬁr of fact, it seems té me to be doing about what
‘we judges have done from time to t;me. ‘I think it makes
explicit the kind of protection that présumably & court would
feel like giving anyway, and yet oriantslit agd channelizes it,
makes it a definite way of proceeding.

The language was modeled on some language proposed

by the New York Judicial Council., I think that it makes ¢lear

N
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that the rule is safeguarded and provides a method of carrying
it out, While it is not & world-shaking thing, it is ratheyr
desirable so far as it goes,. |

I am inclined to fhink, in view of the coﬁmeats e
I refer in particular to the comments -- that I would leave
thé suggeaﬁians about as they are here, and specifically that
I would continue the limitation to vgéngismn (a).

What shall we do? .

DEAN MORGAN: Bill, you are'the expert on class
actions. What do you say about where to put this? |

PROFESSOR MOORE: I don't ﬁaaﬁ to set myself up as an
expert on this, but I think --

DEAN MORGAN: You got this darned classification,
and I have had to defend you I don'"t know how many times,

PROFESSOR MOORE: Let me'put 8 case and see what is
geing tﬁ happen under this ﬁule, and then 1 shall know
whether or not I am in £a§or of it,

Supposte you have a number of people injured in the
same accident. They may éoms ﬁram various places, The tort-
foasor may be amenable to suit in a number of places. One
person who is injured or perhaps & couple get a lawyer, and
that lawyer starts a class suit on behalf of them and all
others similarly situated. Anothey person who is injured goes
and sees a different lawyer and he starts a suit maybe in a

state court in a different place., Can the federal court in
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the class action give notice to all the other persons who
were injured, ilncluding those who have commenced th@ir action,
to come® in and present claims and defenses in this class suit?

If the amendment does that -- and X think it does --
I am oppomed to it. | ‘ |

DEAN MORGAN: Carroll Hincks had a case something
I;Lka that, didn't he, when he was é-&.stéiet 3udgé, before he
| was on the Second Circuit, and he held it didn't.

| PROFESSOR MOORE: Didn't what?

DEAN MORGAN: That it would not really be a class
action, practically, That is what he was practically holding,
that what was done in this particular case could not bind
anybody who brought an action afterward. They were trying to
get a decision with reference to the liability of an airplane
company, you reuwember,

PROFESSOR MOORE: I am in agreement with that, but
I wonder if this does not change that. |

MR. LEHAH&: ¥hat you object to is the entry of an
-~ order under lines 6, 7, and 8, partieéiarly 10 and 11,’
"including notice to come in and present claims and defenses."
What part of this don't you like? Noue of it?

PROFESSOR MOORE: That, plus the inference which I
suppose comes from that and negatively from ihe balance, that
if after giving that notice to come in your clase suit goes to

" Judgment abead of these various individual suits, that
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judgment could be pleaded as ves judicata,

MR. DODGE: Is that a class action?

PROFESSOR MOORE: It is what I would call a spurious
class suit. -

DEAN MORGAN: It is a:spawieus;class suit,

PROFESSOR MOORE: There isn®t any relationship between
the perties other than the fact that ;hﬁy all happened to be
riding on the bus or train together,

| MR, LEMANN: There is an accident in which 50 people
are injured, One brings a suit, It wouldn®t bappen if he
. prings suit for himself, but if he says, "I am sulng for my-
self and all my fellow passengers," our rules say he oan do
that and that is what we call a class action. Ve have made
that definition,

MR. PRYOR: Under which one of these subdivisions
would that come?

MR. LEMANN: Subsection (a)(3), I suppose.

ME. PRYOR: They dag't seek common relief,

MR, LEMANN: A common question of law or faet and
common relief,

MR. DODGE: Ave they seeking common relief?

PROFESSOR MOORE: They are seeking damages,

MR. PRYOR: But not the same damages.

MR, LEMANN: If it isn%t within that, it isn't in

" it, Then Mr. Moore's case doesn’t come up under this rule,
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ME, PRYOR: I don't think it does,

MR. LEMANN: How about it? You are out of court,

PROFESSOR MOORE: Rule 23(s)(3) has been used to
permit & party to staxt such a class suit, which is nothing
move than an invitation, veally, for others to come in and
they don't need independent Jjurisdictional grounds,

As I understood Professor Chafee, he recognizes that
that type of class suit was entirvely distinet from tha'othér;
that it is just an invitation to joiunder,

HR, LEMANN: When you say it doesn't need any
independent jurisdictional grounds, do you then mean if this
accident happens in Massachusetts and yasﬁengér A lives in
Connecticut, he can bring sult in federal court, can bring a
clasgs action, and all the other people who were hurt in that
accident who were citizens of Massachusetis can get in the
.feéeral court along with him and get the benefit of the
jurisdiction which he has established? That is the theory of
the pule? |

PRBFEﬁSﬁRVﬂﬁﬁﬁﬁs Yes,

MR, PRYOR: What is the difference between that and
the cases under the Fair Labor Standards Act where & lot of
employees of a coumon employer bring a suit under the Wage aud
Hour provisions? They s8ll have questions in common as far as
the law is conaerned; but they'are not sesking common relief,

‘because they have different claims,
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PROFESSOR MOORE: Those were brought originally ~-
MR, PRYOR: Those have bsén.eglled spurious class
actions, |
DEAN MORGAN: That is what ﬁh@gﬁ are.
MR, LEMANN: That is what this is.
MR. PRYOR: That is what this airplane case is.
MR, LEMANN: It is still a class action with an
adjective attached.
| MR, PRYOR: You don't have any adjeotive attached
to our rule,
| MR, LEMANN: 1In fact, Mr. Moore wrote a paper on it .
and divided class actions., We put you to work on this, didn't
we? It was too tough for the Reporter, and you wrote a ?&9@?
on it.
PROFESSOR MOORE: I don't think it is anything
original with we, Story had the same terminology. ' He ealled
it spurious. It goes back a long time,

How oan one fellow sue in behalf of all

MR, DODGE:
when every one of them must testify as to his own damages, -
:mwhgﬂgﬁiS'aﬁﬁ_Q$S$,iﬁ separate from all the others?

PROFESSOR MOORE: It is likely » federal jurisdiction
- joindexr provision. xi'tasyfjaiaaﬂfariginﬁlzy as plaintiff,

- each plaintiff would bhave to be able to sue each defendant,

~ and each plaintiff would have to have a claim establishing his

‘grounds, This so-called spurious clase suit is such that once
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you have Jjurisdiction between the original plaintiff and the
defendant, any other claimants could eaﬁa in., ZEach one of
course, if he wanted to, eeuié come in and prove up his apount
of damages,

MR, DODGE: They can all join in one suit, but no
one can ecarry his trial through to tho end in behalf of others.
it is just like common heirs of an estate whose intervests are
identical except as to amount. These fellows each éave a
different claim,

DEAN MORGAN: Oh, no, The issues are identical,

MR, DODGE: Except as to liability.

Yes, everything except the amount, how
much damages . |
MR. PRYOR: Theve will be different facts.

DEAN MORGAN: A= to damages only,

JUDGE CLARK: Neither this rule nor the earlier rule
attempted to state the prineciple of res judicata., BSo far as I
can see, I don*t think that Mr. Moore's question adds a#y%htag
bere. If the question is there, it w#ﬁzthsra justrgs much
under 23(a) as it is here, WVWe are not statiﬁg the effect in
- these rules,
It is tyrue that some writers take that to be there
 under 23(a). They think that undey our present sule the only
question is whether these people who have been assumed to be

‘represented have been adequately represented and adaguaieiy
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notified. They rvefer to the SBupreme Court case of Hansberry v.
Lee, which discussed this matter, snd point to the language of
Chief Justice Stone in that case pointing out that if they wéfa
adequately notified, and o on, res judicata could be more
broadly extended., X don't see how we have affected that law
at all.

At one time when we first drafted the forms of the
rule we did have definite provisions as to what welthanght the
rules of res judicata were, and we eliminated those away back
because we didn't want to state substantive law. I don't see
that we are doing any different on that score. |

What is a court going to hold? I don't think he
gets the answer from eitheyr the original rule or our Bﬁsnéaé
rule. He has to go back to what the court considers to be the
general priunciples of representative suité a8 developed in
equity and carried out into existing law. 8o it seoms to me
if Mr. Moore's question exists, it i already there and this
doesn*t change it.

What this does -- and it seems to me it is a small
developuent -~ i8 to warn the court, so toc speak, to make
sure that it does the best it can in all these cases that it
tyies and considers, to get the parties fairly taken care of.
What happens thereafter has to be decided by law outside thasé
rules,

MR. DODGE: How could the absentees in Mr. Moore's
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case possibly be bound by the judgment in a case carried

through b& him and purporting to represent all the other injured
parties? This is for the protection of parties who would
otherwise be bound by the juﬁgmaat, but how could there be

& judgment in one of these spurious class cases?

PROFESSOR MOORE: I don*t think there should be a
judgment which would bind a person who didn®t come ia, but
hg?e you have a provision which says the eekrt nay éé such~
aaé*suﬁh things, including notice to come in and preseut eiaims
 3§§ defenses. | |
' MR, DODGE: "and the court may order the entry of
judgm@at»ia‘suuk form as to affect only the parties to the
sction and those aéaquaﬁely vepresented." How could he fail
to make such an order? |

| Fﬁéﬁﬁssaﬂ MOORE: I suppose it goes on the earlia? -

' DEAN MORGAN: If they are adeguately represented, on
the question of negligence, surely he could. o

MR, DODGE: How could they be adequately represented?

- DEAN MORGAN: These people had exactly the same
intervests to be protected. In the Hansberry v. lee cese, every
policyholder®s right to be in a particular class and the amount
in each éase would have been different from the recovery in
each other case, as I remember it, becauge they wére insurance
policies. They were changing the class. BSo they were affect-

"ing the righte of every one of them. There were several
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non-residents of Indiana, against fkg company. The egg?;'helﬁ
that the change was entixely proper. They hsld‘tﬁéﬁ fhat héund
not only the people who were there, but the Indiana people
who could not come in.

MR, DODGE: That is moxe like the case which I
suggested, of he;xs inﬁér@aﬁéd in‘éiffﬁrent,amcnnts.

DEAN mnneﬁsz ﬂhe whole Qussticn was 1iability or
doing away'with a vested interest in a policy, Here were
people who could not come in. The veason they were not made

de&eaﬂaaﬁs or parties to the action was because they were

> residents of indiana. The Court pointeé out that they could haw

aame in as aaeillary people in the partiaular case witheut

spolling the jurisdiction of the court, but in the case as it

- was they could not, and it was held that their interests were

adequately represented there and ;f was:argoad ¢lass action.
In that watexworks case in England, the plaintiff
ﬁateryarka‘ﬁggpépy branght an aeﬁignagg;gat fbnrﬁe#_f@yg» ;
repiesentaﬁivéa ef a great grou? éf péépla»wha wéré.antitlaé
to elaims ?hay all belangﬁé to tha same c¢lass because they

came in azter the expirstian itxaé £er tha notiae. Ths whalt

quéstion ﬁiﬁ, Did that expiraﬁion £$x§d in the notice bind

them all? There were only four or five representatives of a

“large number of defendants. The Eﬂgl@ﬂhléourt held ﬁp&

defendants vwere §Qund, |

165
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That is a olass sction for defendants., You know that
case. What was 1t? I have forgotten the style of the case now,
DEAN PIRSIG: I know it to some extent, yes;

DEAN MORGAN: All these cases aye discussed by Chafee,

PROFESSOR MOORE: The Pennsylvania Railroad attempted
to bring such & suit growing out of the Perth Amboy explosion.
They éiékeé out representatives of property interests, repre-
| sentatives of the municipal interests, representatives of the
péréaaal»iajur&ea, and they named the United States as a
defendant, and they ran aground there because the government
hadn't consented to a declaratory judgment action,

MR, DODGE: What are they going to do?

PROFESBOR MOORE: They hope to get a judgment

declaring they were not liable to all these persons,

MR, PRYOR: It is a declaratory judgment action.

PROFESSOR MOORE: ?E#.

MR, DODGE: They might try the question of liability.
They couldn®t possibly try the whole case, though.

DEAN MORGAN: Suppose they find for the defendant on
the guestion of liability, that knooks the whole works out, 1If
they find liability, then these persons can come in afterwards
snd prove only the amount of damages. 7That is the theory.

1 don*t know whether it ought to be that way, but X am saying
that is the kind of thing that ¢an bappen, and that is the kind

of case that Chafew, as Bill says, says this ought to be just
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a sort of invitation to come in., The defendant cant object
because the defendant at any rate has his full day in court
on eva:ything. The other piaintiifs;might object all right.
1f they want to come in, it is O.K. It is just like the over-
time case, I want to know if that hits it, vlf'it does, you
are then going into this very question of invitation to come in,

X don't object to the invitation toicome in at all,
>mgse1£, baeause“this doesn't say that the judgmsnt is res
Judicata for anybody who déﬁﬁn*t ¢ome in, A

CHAIRMAN MITCHELL: ?h&t_is a matter of substantive
law, isn*t it? T '

| MR, DODGE: If you are trying only the question of
liability and it'is clear that the question of liability is
jdentical as to all parties, you might get @ class action out
of that trial,

DEAN MORGAN: You might, but it is what we call a
spurious colass action here.

| ME. DODGE: It isn*t the whole case.

DEAN MORGAN: If they found it was inadequate, the
court would strike out the allegation tha£ th1a is in behalf
of others interested. They could nctreaﬁe in then even on an
invitation to come in.

PROFESSOR MOORE: .éadga,'weulﬁ you be content to
amend this in line 10 té read "including notice that he may

‘come in and present claims and defenses"?
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JUDGE CLARK: Yes, I think I would.

MR, LEMANN: Suppose we adopted your suggestion,
Mr. Moore, that he dossn't order you to come in, but he says,
"We will give you notice that you can come in if you want to,"
and he said, "I don't know. I am going to stay out, I don't
like this. I &m uat" I nover heaxd of it." Then the ease»
progeeds without him. Then the judge enters an order in such
foru as to affect only the parties to the action and those
‘adequately represented. The judge says, "I find that you,
Mr. Smith, didn*t come in but you were aéequ#taly represented.
The man who presented ths arguméﬁt was a very good fellow and
he made very good points, I tﬁink you were adequately repre-
sented." Could he do that and bind the party who didn®t come
in? Is theve an implieation in the last clause that ié the
Judge thinke the lawyer who tried the case adequately repre-
gented everybody who was involved in the matter, they are bound?

DEAN MORGAN: I don't know whether that would be true
in this particular case. I am saying that if he did hold
that, it would be jnat like these overtime cases, that persons
who were not made parties could come in and pre&ﬁ the claim as
to the amount. 4s Chafee suggests, there ought to be a tinme
limit within which they could come in and prove the améﬁat‘
Tﬁe judgment would not be res judicata against them if they
brénght a separate action. |

- T think this class action business is the worst
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balled-up of any that I know of.

MR, LEMANN: There is implication in 1lines 19 and 20
that only parties adequately represented would be affected, It
gays the court shall direct the entyy of judgment "in such form
as to affect only the parties to the action and those adequately
represented.” That seems to me in effect to say that parties
ééequately ropresented aré afiéatﬁéa

;. | JUDGE CLARK: Again I say this cannot settle the
question of substantive law, That is what we left out,
As I takﬁ it, this works out a pgaeééuré which énables you

€§ do ég tolls the courts how to.ée what it can do now, How
far the result goes, I don't think we are saying here at alil,
| This is ﬂesirabié even if it does no more than I

conceive it does, state existing law., It is éesiéabi& because
it shows the way of applying existing law.

Take some of these situgtigns we have thought of.
Take the situation that the Pennsylvania Rallroad wam tryiug
to work out to 3&@3 ne liability. We know as a practical
matter thgt if that matter is thoroughly tried out, whether
it is technically res judicata or not, the first gh@¢k, par-
ticularly if it comes out with & judgment for the railroad,
iz going to be very important, It would be a good thing for
the court to have in mind, seeing that it has in enough that
the case is well presented,

~ We knov in our history of the attempts often made in
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various ways to get an issue presented by weak parties. lﬁarhaga
the most famous of all is Pollock v, Farmers Loan & Trust Co.,
the famous caee dealing with the atiginai income tax fraud.,
Thie is desirable as stating ways and means.

Hore is another situation which shows how stating the
usual, if you want to call it that, is helpful. That is the casme
‘that we had, cited here at the top of page 17, Dickinson v.

- Burnham. That was a case of essentially a stockholders
éefiﬁgﬁgée action, but it was a case #ttemptiag to hold officers
of & corporation to restore mnnéyrfé the stockholders. That
had géﬁé on for quite a few years and tﬁe ultimgﬁé Judgnent was
ihat one af'tﬁasa gén ”“,x think it was Aspinall Dickinson -
had to return a large aum'} A aﬁit had been brought by the
piaintifi on behﬁli of himseii and ath#ra interested. The
guastien was what to do w;th the &nn&ywhﬁck was paid by this
éefené#nt in a tort éetioa, aa@,whgther we had to hold it in
"Jééuft é&(haﬁ ii should be éoaé‘r

| | The defendaat; the éxangdaer, as he was held, said,
"Oh, no, I can't be required to pay anybody this way. I there-
iora w;ll get that much releasa from this obligation begause
people have died, they can't be logated, and so on,"

The amount, iﬁ_aéy ovent, waé,net going to be a
windfall., It wes not going to make any of these people whole.
:tvﬁas'gsazly a dividend,

 The question that we were faced with was whether we
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eould distribvute the whole sum a8 a dividend to all the

formeyr stockholders we could losate. The trial judge ruled
that that was 2 spuricus class action, but nevertheless he
could do it. We solved that difficulty, I think quite neatly,
by saying, "No, it is a hybrid action but you stilli can do it."

What we did was te send out notices., He took care
of that quite carefully, He sent out notices to the last kunown
‘address and 811 that sort of thing, and gave them time to coume
in. But having gone all through that procedure, he held that
he didn't need to veserve funds for those who after a considey-
abie length of time had not &pgagéeé, or he didn't need to say
that the defendant didnt need to pay that, He distributed
that as a dividend to the others, and that is what we upheld,

We upheld it by calling it a hybrid, whereas he called it a
spurious c¢lsss action,

DEAN MORGAN: You got rid of the fund,

JUDGE CLARK: Yes. But you see, there wasn't any
fund originally., The fund was provided only because éa said
this fellow was a wrongdoer and he had to dig down in his |
Jeans and provide the funds, It seems to me that that result
was most degirable, »

DEAN MORGAN: You wouldn®t bave done it if it hadn't
been most desirable, w 4

JUDGE CLARK: Perhaps smo., Nevertheless, it didn®t

look easy on the surface, Everybody fumbled around and tried




to see how to do it. This provision tells them how to do it.
That is all this does, as I see it.

This provision would have made it easy and possibly
might have prevented an appeal, I don't know, At least it
would have made it clear that what the trial judge did was
gquite appropriate, |

DEAN PIRBIG: Mr. Chairman, X wonder if I could raise
| & question here which might help. I don®t know if it would or

not, |

‘In line 14, after the_@agd "parties," add the vwords
"who may be bound by the judgment",

As Y understand the problem hera, we have two types of
class actions to which this rule might apply. In one X in-
¢lude the first aﬁ& second class of subsection (a), the true
class action and the hybrid c¢lass action where the parties
are bound in some measure even though they are not actually
present before the court. Then you have the éthar or the
spﬁriaus class action where only those who are actually before
%he court are bound, and absent parties are not bound if they
- do not come into the action.

The second sentence of this proposed rule on the
giving of notice would serve different purposes with respect
to each of those twergroupsg In the true and bhybrid class
actions the effect of that notice would be ta'bar»thém;‘ta

"gompel them to come in or to be bound by the judgment, With
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respect to the spurious class action, the only effect of that

~ would be to give them notice to present their claims if they
wanted to, and if they didn't #héy would not be bound,

eamiag to the thiéé sentence, then, what we are
dealing with essentially is the true and hybrid class action,
i would suppose, If we could eliminate the suggestion that this
applies 3159 to the spurious ¢lass action, we would not have
the diffioulty that Mr. Lemann was rveferring to as arising
by implication. \ A

I don't think it would change the intent of the rule
which you have in miéﬂ to say, “ﬁ@eéi notwithstanding such
arééré, the r@pyésentaﬁien appears to the court inadequate
fairly to protect the interests of absent parties who may be
bound by the judgment, the court may, at any time prior to
Judgment, oxder an amendment --*

Would you have any objection to that?

JUDGE CLARK: No, I don't think so.

That is, to include after the word “absent parties"
in 11@3;14 "who may be bound by the judgnent"? |

DEAN PIRBIG: Yes. That makes it explicit that we
are not intending here to bind aayﬁaﬁy who hﬁdeﬁ the rules of
c¢lass actions should not be bound, |

MR, DODGE: Shouldn®t the word "may" in line 18 Ea
"ghall"? He mway order the smendment of the pleadings, but he

‘shall in any event ovder a3 judgment which will not affect the

-
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absent parties. He has found that the representation was
inadequate, and therefore the judgment could not bind the
absent parties,

JUDGE CLARK: I think, particulariy if we put in the
guggestion of Dean Pirsig's, it would bhe 3 good idea to change
"may" to "shall" in line is.

MR, DODGE: May to shall at the end in the judgment
 §:9vis3ea.

MR. LEMANN: What has been the practice about the
use of the word "may"? Haven't we often used “may" as equiva-
lent to "shall" throughout these rules? Have we used "shall" Ata
any extent? _

JUDGE CLARK: I think we have been rather careful
not to., I think we differentiate between "may" and "shall",

MR. LEMAKNN: Ve have differentiated. Have we used
"shall"? |

MB. TOLMAN: We have used “shall",

PROFESSOR MOORE: Dean, would it carry out your
ideas and would it be a little clearer to the reader if we
referred back to 23(a)(1l) and (2)?

DEAN PIREIG: That would make it even more specific.

JUDGE CLARK: I should prefer not to do it, but X
don®t know that I would fight if it were done. It seems to
ne that we are going pretty far there in trying to direct the

result of what will happen. We are assuming not to direct the
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result,

DEAN PIRSIG: In specifying the classes,

JUDGE CLARK: Ves, If we were going to do all these
things, we nmight as well come back to what we were doing |
originally and say this shall be res judicata and that shall
not be,

CHAXRMAN MITCHELL: We threw that out on the ground
we were not dealing with substantive law, and that is one
thing which has always bothered me about the class action rule.
There is nothing in it that probably should not be there,
Peoplets rights are affected according to their different
situations. |

I don't think we can avoid the conclusion that that
is a mattexr of éubatantiva law and that we cannot deal with it,

JUDGE CLARK: 1t would seem to me, if we make the
two suggestions we have bgfaxé us, that pgéttﬁ‘masb limits it.
Those two suggestions, as I undérstand it, are to insert in
line 14 after the word “parties" the words “who may be bound
by the Judgnent”; and the second suggestion is to change the
word "may" in line 18 to the word “shall“, ‘

MR, LEMANN: Then you have the other suggestion by
Professor Moore to change in line 10 "notice to come in" to
"notice that he may come in"®.

PROFESSOR WRIGHT: Yes,.

PROFESSOR MOORE: I would like that to vead "including
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notice that he may coume in and present claims and defenses if
be so desires." I should like to see it very clear that the
court cannot force in a party who has 8 suit pending merely
because someone else has started a class suit in one of these
nass tort cases,

JUDGE CLARK: I don't objeect to that., 1In lines 10
and 11 we want to change it to vead "including notice that he
‘méy come in and present claims and defenses if he so desires.”

MR, PRYOR: Who is "he" in that? There is an
antecedent for that,

MR, LEMANN: That is a very good point., That is a
lost child,

JUDGE CLARK: Professor Wright reminds me there is a
lady here somewhere who wants all these references to be "she",

MR, PRYOR: You don't know who sither he or she is,

MR, LEMANN: Not avﬁa an "Mit",

JUDGE CLARK: Theye is that difficulty about the
"he," "ghe,"™ and “they."

DEAN PIRSIG: It goes back to "persons™ in the fifth
line.

JUDGRE CLARE: I should not think it very necessary
in view of the other things.

PROFESSOR MOORE: If you amended it in line 3 so it
would vead, “Ihargaurt at any stage of an action under sub«

diviston (a)(1) or (2) of this rule may impose™, and so on,
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I would be perfectly satisfied. But I don't think that is what
you want, Charles, |

JUDGE CLARK: I don®t want to de it very much, I am
Just a servant of the eammittée, of course,

PROFESSOR MOORE: That would clearly exclude this
gpurious ¢lass suit from any implication that the court can
force in mewbers haéiag claims,

MR, LEMANN: You want to limit the reference in
line 3 to subdivision (a), to subdivision (a)(l) and (2).

DEAN MORGAN: If you do that, you don®t need the
other amendments, |

JUDGE CLARK: That serves to perpetuate these dis-
tinctions which we must ascribe, of course, to Justice Btory
and not to Mr, Moove, although they are generally néw ascribed
to the latter. That proserves them for all time. |

| MR. DODGE: General Youngguist made a good minor
suggestion here, that the word "pavties"™ in lines 14, 17, and
19 should be "pevsons," as in line 8.

CHAIRMAN MITCHELL: They are not parties until they
are joined,

JUDGE CLARK: . Yes, somebody suggested that.

MR, ILEMANN: What was the argument that you sold
the Conmittee as ta the necessity for this? 1 have just
been looking at the case you citgﬁ in the note, Hansberry v.

"Lea;'gaé Chief Justice Stone aéf% everything you have got in
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here. You say in the note that all you are doing is to make the
class suilt device more flexible,

I am a 1little puzzled by that, That is probably be-
cause I don't understand the class suit device too well, Then
you go on to say it is intended "to allow in all kinds of class
suits that full and fair protection of the absentees which is
said in Hansberry v. lee to be necessary ., . ." It has alrveady
beeh said to be necessary, Everybody says it is necessary.

1 just wonder how you got this over. I think I voted against it,
I bope I did. Maybe X didn't. ‘

I am just wenﬁe%iég what it adds here.

Mr. Moore, don't understand me as suggesting that
we withdraw anything we Qava put forward.

MR, PRYOR: I think it is & pretty good guide to
the court, but I am 8 iittle dubious about whether or not you
should iaclaéa4$ubéi?iéina (3) of (a); and if you don't in-
clude that, you don't need these other amendments. |

JUDGE DRIVER: You don't need these amendments then.

DEAN MORGAN: IXf you 3§é going to take his first
amendment as to the scope of it, there is no sense in putting
in these other amendments.

MR, LEMANN: You could get away from the 1ingﬁistie
difficulty in your first suggestion, ﬁri Hoore, by inserting
in line 10 something like “ineluding notice to persons who ﬁ#y

Abe‘aizeeﬁad that they may come in if they so desire and present
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elaims and defenses.” That will take cave of your point, Mr,
Pryor, that it had no grammatical antecedent.

JUDGE CLARK: The rééssn 1 was suggesting it earlier,
it seoms to we this flexibility should go as far as the
class (3) or the sgur;ous clags suits, Understand, I am not
now discussing or trying to asgert what the effect of the
Judgment ghnuié be. 1 am, however, saying that the court should
have the hint and the method as to the bringing in of the
parties, 1 refer again to the suggestion that in a suit like
the P@ngsyivaaia Railyroad, if the Pennsylvania can establish
non-1liability on substantive grounds after a complete trial as
to any one person, it has injured all the others, as wé know,
It seens to me that it would be proper there to bring it to
the court that here is & method of making sure that we arve
not going to make our particular judgment too harsh on others
who have not had a shot at it.

Therefore, it seems to me that this very method
should be as available in that class as in any of the others,
Therefore, I should really hate to see the limitation in the
fivat smentence,

DEAN MORGAN: What do you say about these otherx
amendnents?

JUDGE CLARK: I am perfeectly ready to accept those, as
I bave indicated, the amendments of Dean Pirsig and Mr. Dodge

‘together, those covering lines 14 and 18. I think those are
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degirable,

DEAN MORGAN: What about line 117

JUWGE CLARK: The one in line 10 I don’t object to
particularly if we can get it worked aét. I don®t think it
is very necessary, because it seems to me to be covered by
the two I am accepting., I bave not yet seen any good language
to do it because you can't say "he, she, and they”.

MR, LEEA&E; Xiauggaatgé some language, which you can
polish up.

JUDGE CLARK: What did you suggest?

MR, LEMANN: My suggestion was, “including notice
to pevsons who may be affected that they may, if they so desire,
come in &ad'pr@sant olaine and defenses.” That would cover
Professor Moore's suggestion, |

CHAXRMAN MITCHELL: What was 1t again?

MR, LEMANN: ©Notice to the person who may be affected,
to pérsons who may be affected,

DEAN PIRSIG: The people in the spurious class asﬁiea_f
would not be sffected, and yet the intent here is to give them |
notice that they can come in.

MR, LEMANN: You may suggest a better word than
"affected."

JUDGE CLARK: X don't see why we haven't got every~
thing here as it is without %éy;ag to specify eeﬁfusaély a8

this does, I think.
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DEAN MORGAN: 1If notwithetanding such notice they
don't come in, that means they don't have to. I don't think
they need that. 7 ~ |

MR, LEMANN: How about usiag the words "absent parties"?.

MR, PRYOR: They are not parties,

MR, LEMANN: . You use the words "absent pavties" in
iine 14, That is where I got it, |

JUDGE CLARK: We are going to change that to "persons®.

MR, LEMANN: 8ay "absent perxsons", then, How about
using “abaent persons" to cgover Mr. Moove's idea?

JUDGE CLARK: 1 guess so. ?hat»weulé ba "“inecluding
:"i'z}é‘l%&-éa to absent persons that they may come in and present
glam :#ad defonses" .

| MB. LEMANN: "if they so desive."

DEAN MORGAN: "“present such claims and defenses
as they desire." There is nothing the matter with that, is
thﬁfé?'

JUDGE CLARK: I guess so. I guess it would be

“including notice to the absent persons that they msy come
in and present claime and defenses if they so demire."
DEAN MORGAN: That iz all right.
MR, LEMANN: Would that cover it, Mr. Moove?
DEAN MORGAN: "glaims and defenses if they so desiye."
PROFESSOR MOORE: X believe so. What are you doing

“4dn line 14 as to the ipterests of absent persons?
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in the others., We can keep it all "ﬁ;y" if you want, i don't
think the change in 18 is terribly impert&nﬁ one way or the
other. This is a discretionary thing with the judge, and I
would hate to put too many directions at the beginning.

With the ethsr limitations in, I think the change
~ in 18 may not be very important either way. I will émpmiae
with you, Mr. Ismann, and keep that "may" if you prefer that.

MR, PRYOR: I move that Rule 23 as it has been amended
be approved.

DEAN PIREIG: There is one more question I would like
to raise before we come to that, if I may.

JUDGE CLARK: Yes, you shall raise it. '

DEAN PIRSIG: At the beginning of the sentence is it
the intention that the court cannot eliminate all reference to
absent parties until it has made these oxders for notice to
absent parties, or would you permit the court to decide that
a notice of that character would not accomplish this purpose
and immediately order an amendment of the pleadings?

JUDGE CLARK: I should think the latter ought to bhe
open to the court., Don't you think it would be?

DEAN PIRSIG: That would be my preference.

CHATRUAN MITCHELL: It says at any stage of the action.

| DEAN PIRSIG: X am referring to the third sentence
b&ginning in live 11,
CHAIRMAN MITCHELL: You said line 3,




184

DEAN PIRSIG: X am sorry. 1 meant the third sentence.

JUDGE DRIVER: "When, notwithstanding such orders"?

DEAN PIRSIG: Yes.

JUDGE DRIVER: That might be taken to mean that the
court should give the order first,

DEAN PIRSIG: That is the matter I had in mind.

MR. LEMANN: You want to take out the words "not-
’withstandiug saﬂh orders"? Would that meet your point?

| DEAN PIRSIG: That had occurred to me.

JUDGE CLARK: This suggestion is to leave out the
words “notwithﬂtanding such orders",

MR. LEMANN: Yes, and ahsngé the "When" to’“ﬁhenu
ever",

DEAN PIRSIG: I would rather leave it up to the
Reporter to work it out., I a2m a little bothered about
eliminating the language. |

JUDGE CLARK: All right, We had better not stay much
longer on this. We are slowly chopping it to pieces.

MR, LEMANN: What have we doune to 1t now? May I ask
what I would do if I am a defendant for this bus line, that
procedure appeals to me and I would like to get rid of all
these cases at ono time, do I bring & class action against all
the passengers? Does it work in reverse?

PROFESSOR MOORE: In theory it does. That is what

‘the Pemmsy tried, and there is nothing in the rule that stopped
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them,

MR, LEMANN: The Pennsylvanis Railroad did it?

PROFESBOR MOORE: The reason they ran out of gas was
that they included the United Btates as a defendant.

DEAN MORGAN: There was a declaratory judgment on
liability against them all.

MR. LEMANN: It worked?

\ PROFESSOR MOORE: The trouble was they needed to have
the United States in, and the United States hadn't consented to
be sued, so that sort of wrecked their action.

MR. PRYOR: What has happened to it?

PROFESSOR MOORE: I don®t know what has happened to
the suit since.

JUDGE CLARK: I understand there is a aatiéa to
approve of the amendment with three changes., The first change
is in line 10, which makes it "including notice to absent
parties that they come in and breﬂant claims and defenses if
they so desive," |

MR. LEMANN: Absent persouns.

JUDGE CLARK: Absent persons, yes, I am sorry.

PROFESSOR WRIGHT: Would you say “may come in"?

JUDGE CIARK: "that they may come in and present
claime and defenses if they so desire.”

The second change, in i&%es 11 and 12, will change

"When, notwithstanding such orders," to the word “Whepever".
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PROFESSOR WRIGHT: No. That hasn?t been moved.

DEAN PIRSIG: I just raised the point and left it to
the Reporter to work out.

JUDGE CLARK: fThen I will leave out that one, If it
is going to be left to thé Reporter, I will leave that out,

A1l right, there are only two changes. That one
hasn*t been made yet.

The other one is in line 14, to delete the words
“"absent parties” and make it "absent persons who may be bound
by the judgment®,

Then there is ancther'“paftias" in line 17 which
becomes "persons”. |

PROFESSOR MOORE: I think Dean Pirsig's suggestion
is a good one. |

MR, LEMANN: f don*t know why he was so pusillanimous,
Dean, why dontt you propose it?

DEAN PIRSIG: I thought if it was good, the rest of
you would pursue it,

MR, LEMANN: I second Dean Pirsig®s motion.

JUDGE CLARK: I had already given way on it. I had
been all softened up on it, ‘

Then we will add that., "“Whenever" in lines 11 and 12
instead of "When, notwithstanding such orders”;

Is there any further discussion? IXf not, all those

"in favor will raise their right hands.
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PROFESSOR MOORE: I do this reluctantly,

JUDGE CLARK: Temn. Those opposed, I don®t see any.

I think that brings us to the substitution rule,
which of course is a rule which has caused a great deal of
trouble, Rule 25, the substitution rule.

There are two parts to that, Rule 28(a) and Rule
25(v). |

| First on Rule 25(a), the main purpose of the amend-

mﬁﬁt thﬁé@ is to take out the Iimitatian‘ei time in the case
of death, the limitatinn_af two years. You may recall a
little the history of this, This was a period of limitation
provided by statute. When this rule was originally drawn, we
took over the statutory period; and then they took the statu-
tory base away from kus and left us hanging in the air without
a statutory hase, partiy, as I ﬁndaratan& it, on the theory
that it was covered in the rule, Now the rules of their own
woight carry a definite period of limitation which is a fairly
strict rule of limitation,

Our proposal has been té téke that out of the rule,
1 think we can say that it is rather generally approved, Mr.
Wright says I am overstating it a little,

PROFESSOR WRIGHT: The majority disapproved.

JUDGE CLARK: Is that so? Xt way be that I was
referring to Mr, Fischer and his article :mthe proposed

‘amendments to the rules when he ssid this rule "will no doubt
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be universally welcomed." You thiok more disapproved than
othervise?

PROFEBSOR WRIGHT: Yes.

JUDGE CLARK: I don't suppose that many of them
discussed whether this was a proper rule-making question or
not. They just thought it was desirable to haie the limitation.

At any rate, let's look at the proposal because of its
4mportance. If you will look at the ha#k on page 17 you will
see what we have done, We take out the two-year limitation and
the mbsolute direction for dismissal, and we make a more
flexible rule saying, "1f substitution is not made within a
reasonable time, the action may be dismissed as to the deceased
party."

DEAN MORGAN: I thought I noted & good wmany objectiouns
to the reasonable time.

PROFESSOR WRIGHT: Yes. There were objections both
ways, both that it holds it open too long and that it night
let some judge Gismiss it too soon. That is the Department
of Justice position in their memorandum.

DEAN MORGAN: It is so indefinite.

ME. PRYOR: X think it shaﬁlé be indefinite,

PROFESSOR MOORE: I think this is a good rule the
way it is.

CHAIRMAN MITCHELL: You mean without striking out
"the limitation?
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PROFESSOR MOORE: No.

CHAIRMAN MITCHELL: The way we want it?

PROFESSOR MOORE: The way the Judge has it amended.

MR, LEMANN: You wean the amendment is good?

PROFESBOR MOORE: Yes, |

MR, LEMANN: Of course that Louisville Bank case was
& very hard case. There were so many stockholders, it was
a;mast impossible for the receiver to know of the deaths,

I think there were 5,000 of them,

CHAIRMAN MITCHELL: Didn%t the Court strike down our
rule because it conflicted with the statute of limitations when
we originally tried to do this?

JUDGE CLARK: On page 19 we discuss that previous
situation, That was Anderson v, Yungkau, a case which
was then pending. It may be questioned whether the statute of
limitations may be presoribed by rule of edust, At the time
- of the Anderson decision this guestion did not arise because
the two-year provision of the rule was substantially identical
with what was the then Code provision; but the statute was
repsaled by the Revision Act of 1948 for the stated reason
that it was superseded by Rule 25 of the federal rules.

Even if the existing rule is valid, the rigid limita-
tion it presoribes s not satisfactory. Thus, in Anderson v.
Yungkau the Court noted that it was through no lack of diligence

‘that the plaintiff, who was seeking to enforce assessuents
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against more than 5,000 stockholders, failed to learn of the
deaths of a few of these stockholders until more than two years
after the event.

In & late case coming from the district court in
Connecticut, Bush v. Remington Rand, Ive,, the lawyers had
overlooked making substitution in & case which involved some-
thing over a million dollars of royalties while it was pending
before a master. The court conveniently helped them out by
gaying that there had been waiver by the other party., I wasn®t
sitting there. X sat in the original case in the district
court and found the judgment for payment to this inveuntor.

I had what I thought was a very good compromise involved be-
cause they had to hire Mr. Jobn V. ﬂavia; then whom I think
they could have dons no better, to tell my own court on appeal
how w%eag I was, and he did, He told them very well., They
affirmed my decision and then they got this lawyer out of the
trouble he was ih. 1 wasn't in that stage of it, but I had
visions that he would have to pay a million dollars forx
negligence, which I thoughf he might well have done. But

they reﬁe&aé everyboéy, 1 guess,

It does seem to me as though it is semgfhing-éesirm
able, and I still think that what we recommended was good.

| MR, LEMANN: May I ask what is meant on page 19 by
the last two or three 1ines? "thus to the extent that the

period for substitution is not otherwise limited by applicable
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state or federal law, the trial court is left free to consider
the circumstances of the particular case . . ." How would the
state law come icto thét?

PROYESSOR WRIGHT: I think where it would come in,
Mr. lemann, is that this would regulate & suit against a state
officer and there is at least a question whether or not under
the Erie Railroad v. Tompkins doctrine the state law would not
‘be controlling for the period of substitution, with Professor
Moore in his treatise stating that state law would control,
although a couple of éeurts which have passed upon it ha?en't
seen the difficulties and have ridden rather roughshod over
that and have said it is purely a federal question.

MR. LEMANN: Isn't substitution a procedural mattex?

PROFESBOR WRIGHT: That is the question.

PROFESSOR MOORE: What about the time period, thaﬁgh?

MR, LEMANN: We are not talking about subdivision (d)
of this. We are talking about subdivision (a)(1). That would
not normally be a suit against a state officer, We are saying
it night be.

I wonder why that should be controlled by state law
anpy more than 2 suit against an individual. If you take the
position of Professor Moore thai substitution is a right,
would thai not be equally true if the sult was against an
individual who died?

PROFESSOR MOORE: I would say inm the typical diversity
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cése, state law way have @& certain period as to when the suit
ocomes to an end for fallure to substitute. The Supreme Court
in Anderson v. Yungkau said that 25(a) (1) was in the

stature of a statute of limitations. If you believe that, then
you take the Erie doctrine that the statute of limitations is
substantive -~

MR, LEMANN: They didn't say anything about thé:
Ehntueky law in that oase, though,

| PROFESSOR MOORE: That was a federal case, That
invoived a federal watter, stockholders® liability in a
federal bank.

csﬁ:nnag MITCHELL: If in Rule 25 we leave a wide
open time like a veasonable time, it would be a different
period in every lawsuit you had anywhere, We might say, “A
reasonsable time shall not be longer than one year after
knowledge of the death," something like that.

The trouble is, if we fix a time limit, 2 man nay
have a good reason for not knowing about the death. He way
never have heard es‘it. If he once has knowledge of it, there
ought not to be an indefinite time for him to move for sub-
stitution. He ought to get busy right away.

1f we provided wordes the substance of which would
make it one year after knowledge of the death --

MR, DODGE: That was suggested by one commentator.

' One year after notice of the death is filed in the case.
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JUDGE CLARK: That is the Missouri provision. That
appears at page 24 of Professor Wright's summary.
MR, LEMANN: Am I right now in understanding that
Professor Moore is correct that we ocught not to have this rule
at all? It is & Qattgr of state law, PFederal law is going to
have nothing to do with it unless you have a federal case like
a suit against the stookholders of a national bank, which was
Anderson v, Yungkau. In every other case it is going to be &
maftﬁr of state law,.
JUDGE CLARK: What is the answer to that?
MR. LEMANN: I was astounded. I would not have
thought it was anything but procedural even in federal law.
I think we are misleading here if thegreat authority" says
that this is a nmatter of state law; He says unequivocally:
"1f the action involves a federal matter'andrtba
sult is equitable, substitution could be made within a
reasonable time. . . . If the suit is legal, the state
time period for making substitution would govern,"
He éaean‘t'make any if'%s, and®s, or qualifications
or perhaps, or "it would seem." There it is.
JUDGE CLARK: My. Justice Frankfurter in the Guaranty
Trust case defined as controlling state»iaw whatever would
sgﬁatantialiy'atfect the outcome of the action, and under that
there have been cases by some of the federal courts saying on

the question of amendment after the statute of limitations that
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our Rule 15(c) must be controlled by state laws.

MR, LEMANN: Whatever affects the rights of the
parties, according to Justice Frankfurter?

JUDGE CLARK: VWhatever substantially affects.

MR, LEMANN: I should think almost everything in
these rules might substantially affeet the rights.

DEAN MORGAN: You know the EKansas case where they
held that 12 the service of summons was mﬁds too late under
the Kansas statute, then the action wasn't even begun in the
federal court., The rule says it was begun in the federal court
when the statute of limitations starts to run as well as when
it is over.

DEAN MORGAN: 1If this is a statute of limitations
they were right, but is it?

MR, LEMANN: If he is right I think ve aught»ta do
something about this and not leave it merely to be picked up
as a footnote at the bottom of page 19,

PROFESSOR MOORE: On this statute of limitations,
that im what Douglas said. it was in Apnderson v, Yungkau.

DEAN MORGAN: That was safter deep study.

MR, LEMANN: Let me ask you, how confidential is
this transcript? |

MR. TOLMAN: Ve take good care of it.

MR, LEMANN: I hope no Jnatice ﬁ;ll evey heggaémittﬁé
“to read it, |
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JUDGE CLARK: I think sometine you are all going
to realize just how awful Erie Railroad v, Tompkins is,

DEAN MORGAN: You mean the extension of it.

JUDGE CLARK: A1l right. X mean the way that it is
currently applied in praetice. I think it is just dreadful,

CHA IRMAN MITCHELL: Gentlemen, just a minute. There
has been @& supggestion here that there is a lot of opposition
to making this a reasonable time with no éafinition of what
the reasonable time is, It would be a very simple thing to
put in this rule a statement that reasonable time shall not
be longer than one year after kunowledge of the death of any
person who is involved. Why could we not do that?

DEAN MORGAN: Then you have to show knowlsdge. The
Aethsr»suggsatian is time after filing of notice of death
in the action.

MR. LEMANN: JXsn®t it almost insulting to our
federal judges to say we think it roasonable to wait more
than & year after you knew the party was dead?

CHAXRMAN MITCHELL: Make it six months after knowledge
if you want to. I don't insist on it, but I don't like that
reasonable time bﬁﬁiﬁéﬁS. No two judges weulé‘agfse on it.

JUDGE CLARK: Would you waaﬁ to put in the provision
of the Missouri statute dirvectly? That is on page 24. "within
one year after notice of the demth is'filaa in said aatisa.“r

CHAIRMAN MITCHELL: No. I think the cases that come
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up aye gases where nobody files a notice and you don't know
anything about it,

HR. PRYOR: X think it ought to be a certain time
after knowledge of the death,

ﬁﬁﬁxﬁﬁﬁﬁ‘ﬂiiﬁﬁﬁhLz That weuié be the same ~-

MR, LEMANN: Suppose he daasait do it for five years,
Suppose he doesn't know it for five years., If he was as smart
a8 you are, he ﬁéuld know it in six months, | |

DEAN MORGAN: I§ puts & limit on it, a reésaaabia
time but not more than a year aftgrnknewieége,

CHAXRMAN METCHELL: That is what I meant. Say a
reasonable time shall not extend beyoend a year or six months
after knowledge of the death.

HR. PRYOR: You are putting a limit on what is a
reasonable time, |

CHAIRMAN MITCHELL: Yes, we are making a specifica-
tion of what we mean by reasonable time. It might be even
shorter the éay I framed it,

| MR, PRYOR: It might be less than that,

CHAIRMAN MITCHELL: It should not be more than six
months after knowledge of the death, |

MR, LEMANN: Thas 1s‘better than & year, It seems

to we a year after you know about it is plainly unreasonable,
MR. PRYOR: Is this same objection made in connection

‘with (d), too, where we have reasonable time?
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PROFESSOR WRIGHT: It has been, but not by so many
people. A lot of the people who objected to it in 25(a) say
they have no feeling about 25(d).

DEAN MORGAN: Thatkis right.

PROFESSOR WRIGHT: Also, I think you should note
the contrary position whichthe Department of Justice has just
urged and which a4 number of other ectrespéndents urged, that
what wve ought to say is that you cannot dismiss withié a
paftiaaiar time. The Department says that in the 25(d)
situation we should say that the aection may be dismissed 1if
gubstitution is not made within one year or within such
additional time as may be re&sapable, in order to allow
you a fized period which the judge cannot cut down,

PROFESSOR MOORE: We have been talking about 25(a)
largely from the point of view of a defendant who dies. The

Bush v. Remington Rand case involved a suit where one of the

plaintiffs died. That interest vested in surviving plaintiffs,

If the suit had been dismissed, under Connecticut law the
surviving plaintiffs could have turned right around and sued
anyway, because the original suit was begun within time and
Connecticut has the usual abatement statute, Where a suit
abates, another suit can be.brought within a year,

That is a little different from where you have the
de fandant invnlééd and he dies, If you can't continue the

lawsuit against him under this, the time for filing a claim
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‘against the eatatg would probably be gone and you can't bring
another lawsuit just as & practical matter. A

80 I think we ought to have in mind that the rule
deals with hoth plaintiffs and defendants, although the p?ablsms
involved are quite dissimilar at tines,

CHAXRMAN MITCHELL: I would leave it a reasonable
time considering all the c¢iroumstances, but in any event not
- longer than six months after knowledge of the death. I don't
méan filing anything, because 1 can't conceive of anybody “
filing with the court a notice that so-and-so is dead,

JUDGE CLARK: In the particular case that Professor
Moove was talking about, the lawyer who made the motion knew
that his client had died. |

DEAN MORGAN: He just didn't know what to do about it,

JUDGE CLARK: I don't think he ever gave it thought,
He just didn't get apégating.

DEAN MORGAN: He never had a case like that before.

JUDGE CLARK: He wasu't used to the federal law, I
guess . |

CHAIRMAN MITCHELL: Isn't there a Bupreme Court rule
about substitution in case of death?

JUDGE anaax; They took our present rule more or less,
They amended our rule, They took the existing rule, not our
amendments because they are not wmade yet,

MR. LEMANN: You mean the~tﬁa#yaar'r&1$?
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JUDGE CLARK; Yes., As I understood it, they took
it because it was our rule, They wanted to have the same
rule,

CHAIRMAN MITCHELL: You mean in their new rules
they adopted what?

JUDGE CLARK: The old rule, the present rule,

CHAIRMAN MITCHELL: Two years. ’fkey can amend their
rules easily enough after they see ours.

JUDGE CLARK: We ought to have Judge Dobie here
to make motions. We want somebody to make motions fast,

MR. PRYOR: It seoms to me we ought to think about
this. 1if we change the language in (1), wé have to change it
in (d), also, to be cousistent, In 25(d) it appears in line 42,

CHAIRMAN MITCHELL: We are definitely changing it now.
We are striking out something which is in the rule, S0 we are
not adding to the burden of the court or anybody else, for that
#mtter. The Department of Justice doesn't want to have to
substitute at all when successors in office are appointed, do
- they?

JUDGE ﬁmli.s No.

MR, LEMANN: 1 mee on page 8§ that the Department of
Justice says they have a little different feeling if they are
sued. They do not like too much latitude about bringing in a
new man. They say at tﬁé,top of page 8: "One year (actually
12 months) is the time which Congress ordinarily provides for
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your client dies, you are going to kuow pretty soon. You are
 looking at it from the defendant's side. What you are doing
is certainly requiring the poor lawyer who does not koow all
these rules to act pretty quickly.

MR, LEMANN: You mean six mbﬁtha is too fast?

JUDGE CLARK: I should think we are msking law with
a vengeance in the very case that I am talking about. 4s I say,
 '¢$ would operate to cut down the two-yeamr period to six months,

MR, LEMANN: After he knows,

JUDGE CLARK: I know, but a lawyer is probably goling
to know when his client has died, Not always. He might not
if the client had gone on & trip around the world and died
somevwhere else.

MR, LEMANN: The trouble is with the other fellow,
not the lawyer of the decedent but the lawyer on the other
side.

JUDGE CLARK: The lawyer that I am a little sympathetic
with, who was held negligent, haénit reéalized what he should
do in two years. In this case yeu‘ara'juat going to give him
six months.

CHAIRMAN MITCHELL: If a man's client dles and he
doesn't act to keep his case alive, he is a pretty poor lawyer.

DEAN MORGAN: If he waits two years he does not know
enough to start a lawsuit,

JUDGE CLARK: I think there is something in what you
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say. In this case, as we know from looking back, it would not
have helped him whether 12 was six wonths or two years ox if
it was quite a little longer. Even so, it is possibly some-
what the looks of the thing. We are verxy hesitant about sub-
stantive law, and here we ave suddenly coming up with something
that cuts everybody down -- that is too far., 1 won't say
everybedy,
‘ eﬂaIRHAR_EI?QBELL: We bhave & rule bere which says
you have to ﬁnswez’within»zﬁ days. Is that a substantive rule?
JUDGE CLARK: That is what I wondered about, as a
matter of fact, I am pot sure what would happen., I will say
when we come to that issue, there was a student who wrote in
the Law Quarterly something that I thought was wiser than it
was desirable, That young gentleman, whoever it was, said
thai now the problem in the diversity cases is that ﬁan really
cannot tell what part éi what we have understood was greeedute
is procedure or substance. Therefore, the wisest thing
for the lawyer is always to follow all technical rulesm, which
was an awful thought but I am not sure that that is so. I am
not sure undex the Guaganty Trust rule on that very point of
the 20 days. 1 think you could raise a point about that,
MR, LEMANN: That is beyond this rule., We have to do
two things in this rule about the time limits, and then I em
going to say I thought we ought to put a caveat or something to

" highlight Professor Moore's view that maybe this rule is of no
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importance except in & sult invelving federal rights,.

CHAIRMAN MITCHELL: You vwould scare all the lawyers
to death then. They would not kuow what to 6#.

JUDGE CLARK: 1In th&é gase I frankly would rather
do the opposite to what the Department suggests particularly
for their own rule,when we get there, that is, Rule ﬁé(é);

"i? substitution ie not made within a ressonable length of

| time, which shall be not lese than one year", not to limit it
to six months but to make it that you cannot make it 3'ahartér
time than a year,

CHAXRMAN MITCHELL: Their theory is that a case is
not brought to trial now in 2 good many districts for four
yoars, or something like that, so why make the man burry up?

JUDGE CLARK: If you have had time to look at the
Department's suggestions, nét&raily this is one thing they
are very much interested in. Let mo vead from page 8 of their
statement which deals particularly with snbpafagraph (d), which
is the one they are more interested in,

"Accordingly, if this rule is to be amended, we
suggest that this part of the rule be left as it stands,
excopt that "one year® be inserted in lieu of "6 months?
in line 28 and that tﬁa following be inserted thar U
*‘monthe*: |

"¢, or within such additional time as may be reason-

able."™
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You see theve they are extending that provision quite
a little,

What they say about subsection (a) is that they de
not oppose the change. They want & uniform rule.

"In addition, there are some advantages in having a
minimum period in which substitution is proper, as éf
r;ghf». « . It might thevefore he more desirable, if
the rule is to be amended, to leave the rule as it is,
with the addition of the ;ellawiag'wérds to be inseyted
after the word @ééatb?zin line é§ ?, or within such
additional time as may be reascnable, ",

Here im a case where the nﬁpartmént>of Justice is
suggest ing more reasonableness, 1¥_I may put it that‘way,
rather than less. We seem to be going the other way.

DEAN MORGAN: I am going to offer a compromise,
and that is, "Zf*snbseitution is not made within a veasonable
time, which shall not be less than one year nor more than one
yesr after knowledge of the death", |

JUDGE CLARK: fThat is better,

CHAIRMAN MITCHELL: I agree, too.

Excuse me, The Chief Justice wants to see me now.
What time shall we meet in the morning? |

JUDGE CLARK: Would you like ug to adjouxrn, or shall
we go on?

(Discussion off the record.)
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JUDGE CLARK: Iet us go on for a little while,

DEAN MORGAN: I make my motion. Does anybody here
second it?

MR. DODGE: Yes, WVas thﬁt‘thebﬂhairman*s suggestion?

DEAN MORGAN: I think you can make thafrapply to both
subgections, Mshall ﬁsf be less than one year and shall not ~
be moye than one year after knowledge of the death",

MR, PRYOR: I would like to offer a substitute, and
that is that we approve thﬁ snendment as printed.

" JUDGE CLARK: That is, as it now appears on page 17.

MR, LEMANN: I think X would Qééané that, You cannot
get anything that iﬁ perfect., If you bring in this new pro-
vision you ﬁaﬁié have sone éritici&m of that, too. There are
ngt too many of these cases, X imagiﬁa,

JUDGE CLARK: Mr. Pryor movés a substitute which is
to apprevg the ameﬁ&ment in the ga?m submitted as it appesrs
~ oh page 17 of the printed draft. All those in favor raime theix
| hands, » |

MR. DODGE: What arve we voting on now?

JUDGE CLARK: Seven.

MR, LEMANN: To leave the substitution within a
reasonable time. We voted not to substituté anytbigg for
the “reasonable timé". ' | |

I should like to ask whether we should make & special

-note to extricate from its present obscurity the point of Erie
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Railvoad v. Tompkins,

JUDGE CLARK: Let me say this for our transeript herve,
I take it the vote was seven to nothing, with Mr. Dodge not
voting.

MR, LEMANN: He would have voted, but he was veading
at the tinme.

MR. DODGE: I understood at the last moment that we
were abandoning all the discussion about the suggestion of
putting in a definite time.

JUDGE CLARK: That is right.

MR, DODGE: Being in favor of a definite tiﬁa, I vote
against that motion.. | ;

JUDGE CLARK: All right. It is seven to one.

| euéht to say in all fairness to Mr. ?adg@ or to
anyone, th&t o tk;nk perhaps ve will ﬁé@é fa reconsider this
or th&t we ought to look at it again after we have settled on
'_ the (d) provision, and we probably will be raéonaideriﬁg it
somewhat because the (d) provision éaaling with gublie eifiéar#
sleo presents either exactly the same issue or an issue of
the same general kin&. S0 why don't we take this as a tentative
vote now, and we can reexamine it ﬁh$n ﬁs look at (di.

Your further question, Mr. Lemann, is at the foot
of page 19 as to the note,

MR, LEMANN: Yes. I would suggest that you éiﬁvaté

that. It seems to me to be a very obscure suggestion that this
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may é@ﬁ at all be governed by the rule. I think it would bé
& help to the profession if you would put it in the form of a
note: _

"Note. It has been suggested thﬁt’uéﬁer the doctrine
of Erie Railroad v. Towpkins the period of limitation for
substitution in suits not involving federal quéestions may
be considered a question of state law." |

MR. DODGE: Jow can it be if it iﬂ‘ﬁithiﬁ our 3artsw‘
diction as a matter of practice? ’ |

MR. LEMANN: We are told that as to federal matters
this is within our purview, Tﬁa‘fedérél bank suit, 8r;'§oér§
'aays,'iavoivaa the enforcement of ehs‘naﬁiaaal banking law.
Then he says if lemann sues Dodge in the 2e€sral court in
Massachusetts, the question of when substitution may be made
if Dodge should die would be governed by gassaehﬁsetts law, not
by the federal law, | |

MR. DODGE: How can the Massachusetts law affect
practice in federal courts?

| MR. LEMANN: If it is a substantive matter. Anything
that affects your rights is snestantivé.

JUDGE CLARK: This is ?aaziy faa good an opportunity
to miss., I wonder if you waﬁld permit me to go back and read
the agtea that we é@eamm@#déd before and we were directed to
strike out, to abbrg?iaie, and so op, and to cite Professor

‘Moore, and then we got into all this hassle with Barron and
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Holtzoff and all that. This is our original note, .

"Thus the rule now stands as a statute of limitations
without support in the statutes, If a rule of limitation
is substantive, as suggasted'far sone pgrgoses by Guaranty
Trust Co. v. York, 326 3.5.799, then Rule 25(&§>is not
binding in diversity litigaiiaa, and it would be invalid
in federal matters because of the provision of the rule-
naking statute, 28 U.8.C. Section 2072, that substantive
rights are not to be affacﬁa& by the rules. The Committee
expresses no opinion as to whether the_éx:sting rule is
substantive in nature, Compare 4‘ﬂaare's ?éﬁsyairyrae«,
tice Pavagraph 25,06, Second Edition 1950 wif§<ceaﬁéreia1
Solvents Corp. é. Jasspon, 10 F.R.D. 386, and Hofheimer v,
Melntee, 179 F.2d 789, Beventh Cireuit. Even if the
exiating rule is valid, the rigid limitation as prescribed
is not satisfactory.” | |

Then it liste Anderson v, ?ungkan, and so forth.
There we told all we knew,

BR., PRYOR: As to whether or uot the rule about sub-
stitution of parties in case of death is substantive, Rule 18
of the Rules of Civil Proceduve adopted by the Supreme Court of |
Iowa under statutory provisions ﬁxagtli the same as the one
anéer which we azé acting provides as follows:

"Any substitution of legal rapreéentativssver sue-

ceasors in interest of a deceased party must be ordexed
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within two years after the death of the original party."

JUDGE DRIVER: ¥ meems to me, Judge Clark, that
while you might say that this definite time limitation of two
yoars oy six months, or whatever you have here, might be sub-
stantive as being & statute of limitations under the extension
to Erie, 1 do not think you eéﬁ necessarily say that as to the
provision we now have, the amendment providing for dismissal
within a reasonable time, because I cannot conceive of a
goért's right of power to clear its dockets of stale litigation
a8 being aabatantivs rathey than procedural,

Certainly, I do not have to refer to 2 state statute
in order to tell how long X have to go before I can §1¢ar my
docket of a stale case. That would be going further than even
the Supreme Court has gone in any caéa. )

DEAN PIRSIG: I would like to add to that, Mr.
Chairman, this langusge from the Supreme Court is not that
this is a statute of limitations as a matter of substantive
law., 7They are saying that it is a statute of limitations upon
revivor. They do not say whether vevivor is a matter of pro-
cedure or of substantive law, It could well have had in nmind
that this is a ﬁ%ataﬁs of ;imitationa on & procedural matter,
which would still leave it within the jurisdiction of this
Committee,

In addition to that, since the rule was earlier

‘adopted, there has been Congressional action to the effect that
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no statute is needsd because the rule has established it,
which seems to me to be & recognition by Congress that we do
have the paweé and it is from Ceagréés that we got the pover.

1 would not like to see a note which would question
the validity of what we do here. If we do not do anything,
there is no statute now which would take care of it.

MR, LE&AKH:’ I think we have to face it. The only
~ thing I have to say about it is when I see the categorical
ﬁtétémﬁat Mr, Moore makes that state law controls, it is news
to me and I am reasonably certaln it would be news to many of
the people reading this rule, It would not ocour to thenm.

To that extent we would not be serving them.

I do oot know if it need be as full as what Judge

Clark ﬁaid, but one of our members is on record as having

that view.

PROFESSOR MOORE: I am rather inclined toward Dean
Pirsigts view that the less said about this in the note, the
better, Despite the fact that I think if theve is a rigid
time limit it is substantive within the preachment of the
Supreme Court, I would just as soon not say anything about 1it.
JUDGE DRIVER: I have the idea that the tide is
veceding in the matter of the extension of Erie, and I do not
think we should do anything to stiyr it up or prevent the
vecession from going on. I do not think the Court is going to

- go any further than it has, and that 1t will be inalined to back
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avay from the extreme cases like Guardian Trust.
MR. DODGE: 1 think a reasonable time is not sub-
gtantive, but two years is.

I think reasonable time is suiffi-
ciently loowe and flexible that a court, if faced with the Erie
argﬁmaaﬁ, might uphold that and would have to reject the rigid
two-year limitation. I come back to thé Bush case. It seems
ridiculous that thgt lawyer did not make the substitution. |
?héxe were two suits, one by a Mrs. Dysart as executrix of

hexr husband's estate, and a second by herself in her individual
capacity and three plaintiff children. shs_éieé.v Incidentally,
this cage went on for 17 years and was éenaiuéeé Juat ?ﬁesntiy.r
nufiﬁg this long litigation she died, The suilt has been to |

& master and through complicated accounting proceedings. The
only people interested in her successive rights vere the three
plaintiff cbildren.

Granted that the lawyer was perhaps careless ~- I do
not think he had read the rule, really -- the defendant kunew
about it. Nobody was prejudiced by the faet that there was
no substitution made for Mrs. Dysart. It would really have
been absurd, unless compelled by rule or statute, to dismiss
that lawsuit after the long sccounting procvedings had been
going on, because the very next day under the Connecticut
statute the thwee children and one of them as adninistrator

‘de bonis non of her mother's estate could have started the suit
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all over again., Nobody was burt.

It would ﬁalvsry regrettable, I think, to have a rule
which would say in those circumstances, if this rigid two~yesar
period went by or six aﬂntks'eﬁ a ysar, whatever you adopt, that
the court has to dismise it. I really think it was bad that
it caused the Second éirﬁnit to think up this doctrine of
waiver, .

JUDGE éhﬁﬂxé That shows it is an ingenious court,

MR, LEMANN: It seems to me a rather obvious thing.
Don't you think so?

JUDGE DRIVER: Judge Clark, there is a good deal of
this material which I have not been able te‘ga through,
and I assume that is true of other members. I have not been
able to look at the Department of Justice memorandum which
came to us, and } th&nk there are a few others which hava
been put on the table. I would like to see thﬁae vefore we
go any further,

| I think we should adjourn and give us a chance to
look them over before we start in again tomorrow morning.

JUBGE CLARK: I think there is a great deal in that,
1 have not had a chance to see them myself., I would like to
go over what the Department of Justice has said. I do not
know that it would be worth while to take two or three minutes
to see what the issues are.

MR, LEMANN: They have not too much to say about this.
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You have stated it already. I would like to get through with
this rule nyself, If we start all over in the morning we will
gtart de novo and devote aﬁethar hour to it.

J§ﬁ§§ CLARK: let me say on this §articu1ar point as
to the note, in this ons case, although I was a little pieasaé
to read back our ﬁ&riier netes, I certainly want to say just
as 1ittle about Erie Railroad v, Tompkins as I possibly can,

I will suppress the thing 1f we éan. 1 shall not feel very
bad if you think that nothing need be said.

| ' 1 rather wondered 1f in all due honesty we ought
‘not to mention as much as we did before., I mean not the
earlier time, but as much as is wmentioned here, This had
some qualities of being vague, which is what Erie Railroad

v. Toupkins now vequires, but it was at least honest. Theve-
fore, I am not sure that that was not too bad a solution, but
I do think the way we should go is less rather than more, |

There ien't much here. If you think we,esﬁ_get by
without telling anything, all right. I do not objeet -~
subject to one guestion that I want %n.briag.up_latﬁr aé to
wﬁoss notes theme are, anyway.

| A MR, TOLMAN: ®hat do you suggest about revision of
the unote?

JUDGE CLARK: I would suggest that it be ief; ag it is,
I do not think it is too bad as it 1s. I wouldn't go back

‘to our original note., We did say too much, I think. This
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gives a hint to any lawyer so no one can say we mislaed them.
They may not be able to read it with a seeing eys., I should
think ve either leave it as.it is or, if we are going to do
anything, leave out all reference to this question “"is not
otherwise limited by applicable state oxr federal law",

MR. LEMANN: I now move that we retain the note in
its present form,

JUDGE CLARK: A1l right.

JUDGE DRIVER: X second the motion.

JUDGE CLARK: Is there any objection? If not, there
18 no objection, and that will stand.

That does bring us to subdivision (d), and I think
we should adjourn and consider it tomorrow, but I wonder if it
would not be A good idea to take two or three minutes just
to open the subject. That might help you as you vead late
into the night tonight. |

The greﬁt'éiffieuitf bhere in working this out easily
in the abaénea of a statute is the Supreme Court decisions,
notably Ex pﬁrte Young and Ex parte LaPrade.

In Ex parte Young, in order to be helpful when they
needed to be helpful, the Supreme Court ruled that a suit to
restrain a public officer from enforcing an unconstitutional
statute was not against the goveroment and therefore it could
be maihtainad, a very desirable result in the particular local

" gase, but now that creates some difficulty when we try to work
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Professor Davis, a very able member of the University
of Minnesota Law School, has objected that that is all silly
and in effect that this is a ocase ﬁhere thﬁ government is in-
volved, as of course it is actually., I mean as a practical
matter the officer is doing these things because he is an
officer., Therefore, it is a rather riéicﬁieua situation.

Accepting all that, Pr@fasse? bévis then came up
with a suggestion which, as I understood it, was to provide
in effect that if the suit was in reality against the govern-
ment or for the government, it should be made in that form.

I thought that was an inconciusive result which might
be reached by statute, but I do not see how we could reach it
by rule, becsuse we have these Supreme Court precedents. There-
fore, if we had a rule of the form that Professor Davis has
suggested, we would not have anything to meet the situation
caused by the Supreme Court's decision, because the Supreme
Court®s decision is that thﬁ suit is not in reality against
the gavernmﬁnt. That just wipes this rule euf.

So my own reaction on that point wae that we had
better stick to what we were trying to do here, and that
Professcr Davis® solution was not a solution until he could
guarantee that the Supreme Court would take back their decision
in Ex parte Young, and they may not want té for the very reason

" which led them to do it in the first place,
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Along comes the Department, on the other hand, 3§ying
that we have gone too far in suggesting that where a suit is
mnade by name for or against the offiés, we will accept that
as such until somebody requiyres that é name be put behind it.

I do not know why they want to object to it., I think that is 2
good yule, Maybe they can convince me as I yead tonight,

but it seems to me that our going that far in the direction
wgpat Professoxr Davis suggesta 18 a desirable thing, Apparently
tﬁéy do not think so,

One thing more, and that is all I have to say to
you unless somebody wants to raise some question,

1 suggested to Mr. Brownell, the Attorney Geperal ~-
there is a reference to our corvespondence, and I suspect
that probably is here somewhere -- when he first urged that
we ought to do something in this regard, that the only
complete way was an Act of Congress which would cover all
these matters, which would cover statutes of limitation and
all of ﬁhig. |

He responded in effect that that was a good thought,
and he hoped something could be developed, Then his minions
got busy thinking how lovely thiat would Sa and how they ¢ould
add various provisions protecting the s§§arﬁmsnﬁ of Justice
aéd-makiﬂg a distinction between actions which are against
the officer as an individual and those which are against the

-office,
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My vesction to that was, God forbid a statute in that
regard, because that statute would be loaded down with all
sorts of special pravisians’zsr the Department of Justice aﬁé
vwould not too much help out the poor litigant. So that again
more or less threw me back to what we were trying to do, which
is as far as Y have gotten at'the moment,

Does anybody want to add anything? Have I stated
1 %§§ question prayerig? Mr. Wright, maybe you can tell them.
You are holding the brief for Professor Davis. Maybe I have
not done right by ﬁiﬁ.

PROFESSOR WRIGHT: I think you stated the question
properly, and the members of the Committee have his letter.

JUDGE CLARK: Do yau‘waat to say anything, ﬁaan
Pirsig? |

DEAN PIRSBIG: No. I was rather persuaded by your
comments on this., I don't think he has the solution, myself.

JUDGE CLARK: I do not think the Department of
Justice has as yet, but I have not been able to do more than
glance at theirs.

DEAN MORGAN: It is treason to say that the Depart-
ment of Justice hasn®t the solution.

JUDGE CLARK: -Shall we now adjourn so we can all

study this all night long?
If-we are going to adjourn, I have to suggest to you

‘88 told to me by the Marshal that this room has to be used




tonight by some group that ave studying psychiatric develop-
ments of one kind or another, and they have to take notes.

He suggested that we collect our materials and put them over
on the table, I think I have to say, therefore, that you
had better move your material somewhere, because these tables
are all to be used ag early as B8:186,

Wo will adjourn until 9:30 tomorrow morning. Is

“az__that the agreed hour?

end a)

ess The meoting adjourned at 5:30 oclock p.m. ...
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