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TUESDAY MORNING SR381I0W
Moy 1, 1948
The meeting reconvensd at 9:30 a.m., Mr. Williasm D,
Mitchell, Chairaman of the Coumittee, presiding.
THE CHAIRMAN: Judge Donworth ser%ad notiee of motion
1nst night, but he hasn't arrived yet. 8o, pending that, I
dletated yestardsy a phraséalagy Tor Bule &1(@},>§ suggestion
%hlcﬁ seomed to be aceeptable, and then I think somebody raised
an afgumsﬂt sbout it, and I had it typed.
PROFESSOR SUNDERLAND: I have no point to make., IS
1a 81l right.
THE (HAIRMAX: It is bhefore you. You don'’t oress
your oblestion?
PROVESSOR SUNDERLAND: I think 1% 18 211 right. I
aian’t quite underatand your resding.
| JUDGE CLARK: I would like to bring up something for
discussion when you get to 1% in connection with this,
THE CHAIREAN: VYe arve slresdy there.
JUDGE CLABRK: I have been talking bto Mr. doore, and

-4t 1e a questlion of how far this is eclear. I think the ldea

ig certainly there. 1% i really a little doubtful whether

it 1s aigrépar way to put it that *the court may then determine
the faecte®. In & way, &ll the court can do 1s sonething very
direct and stersotyped. He has to find for the defendant, eo

to spesk, My, Moore has written out semething which is a
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‘it iz more easily underatood or slearer., This 1s what he has

written:

“tn an setion trled to the agurt,wﬁnﬁ whether the
motion ie made at the end of the plaintiff's case or at the
slose of sll the evidence, the court in ruling on the motion
shall weigh the evidence as the trier of the facts. If the
motion ia grantsd, %&e court ahall manke its Tindings as pro-
vided in Bule 82(a}. The asocurt may ?Qﬁﬁpﬂﬁ@ ruling on the
uotion made at the end of the plaintiff's camase until the close
of all the evidence.”

THE OHALEMAN: Thet hits an objection I had Yo this
thing right on the nose.

JUDGE DOBIE: The gourt msy then determine the faote
and later he grants the Jjuldgment.

MR, LEMANN: ‘*he" ig & bad pronoun.

JUDSE DOBIE: Referring to s court, I think *he' is
not very good.

THE OHAIRMAN: The point I wes making was the 441 fer-
ence batween the two cirouits on one slde and one clroulil on
the other. The 4lfference is whether the couri ln determining

the Taets at the elose of ths plalintirf's evidence shall

‘detsrmine them just for the purpose of findiﬁg out whethey

there 1m sny subetantlal evidence, as he would AT there were a

motlon to direct the jury, or whether he should go on as trier
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ot the Tachts and rezolve all inconsgisftenolss and determine

wvhere tha weight lies.

I think that Hr. Moore 1ls right. I think that ths
phrase thei we have, that "the court may then determine the
facts®, dossn't bring out clearly whal ws aé@ trying to do, %o
shoose betwesn thosa two clreuits. I think thia deserintion of

him =g the frier of the Tacls is Just exsctly whaet we want.

e

K, LEUMARYN: There lg snothar objeotion to the draft
that we heve hefore us, He aay ‘render Judgment agalinot the
ploaiatiff or decline to Jo so until the cloge of all the evi.
dence, " Sirlatly resd, that imp}i§s that at the ¢lose of 211
the svidence he le golng to render Judgment agsinst the plain-
LALT, that he la golng to do 1t then. O©Of courszae, 1% ic meant
that he is then golng %o deternlne the Tacta.

Sould we ses Hre, Hoore's wordlngy Could we get 1%
Lypedy

MHE CHALRMAN: ‘Hay T read that again?

S 1 PEPPER:  Please do.

THT CHAIRMAN: "In sn actlon tried to the osourt, and
whether the motion 1s made rt the end of the plaintiff's case
or at the close of 811 the evidence, the cﬂuré in ruling on
the motion shell welph the evidence sa the trier of the Tacta,
[7hat is the poinb.] If the antlon is granted, the court
shall make its findinge as provided in Rals 52{a). The court

may postpone ruling on the motlion made st the end of the

0,
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plaintiff's case untll the elose of all the evidence.’

At the olose of a1l the svidence %h@ motion 1is not
Lefore him, you see. There is a little 1nsoouracy there, IT
he walte until all the evidence is in, th@}m&?ian that the de-
fspﬁanﬁ mzde at the glose of the @1aintiff;s cnse ls wiped oub.
Eé haas wailved 1t by putting in nhis proof,

) Jupey popIf: He can renew 1t, of nourse, in the
1£¥ggm of £11 the evidence.

opn OHATRMAN: It has s arfrerent bhasls, though.

JUDGE DORIT: Yes.

THE CHAIRMAN: IV 1s$‘ﬁ the same éstinﬁ.

Juney pORIE: Of coursse, 4f there are any holes in
the plalntiff's casd that the defendant plugs un, then ha la
out of luek. 7

THE CHAIPMAN: What we want %o get here is Tha® the
court in its discretion denies the motlon and walte until he
hes heard ali the evidence. They often do that. The cquesatlion
1@ how to express 1t. To postpone 1% ruling until the end of
211 the evidence isn't accurate. It might be in some o0ases, but
1t isn't always so, bensuse after the defendant's evidence is
in, 1t 1a not = -pgst@énement thet you are making; 1t e 8
ﬁ%w puling on an entirely aifferent record.

SENATOR ?ﬁ?ﬁgﬁ: With @ Giffersent legsl effect be-
cauge the Tirst sotlon---

myw HAITMAN: - It wight or might not.
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BENATOR PEFFER:  ~--might or might not be without

%

“pre judliee, but the second one would have tn Te an adjudloestion.

THE CHAL®MAR: Yes, Suppoes that during the day you
try to cateh thalt laszt point.

PROFESSOR MOORE: A1l right, eir.

THE CHAT®MAN: Fiz that up in sone appropriate way,
have iﬁ typed, and we will take a look at it.
| ¥E. TOLMAN: Mr. Chairman, I should 1ike o make one
saggésﬁiaﬂ there, ¥hen we had the question of the trizl by the
court with the gueestions of fact before 1T, we had & discussion
of the usge of that word "to". Un in'my countyy we don't say
"to the court®., People wouldn't cuite know what that was.

THE CHAIRMAN: ‘%ried by the court®y

HE, TOLHMAN: ¥e say "by the court®. We changed the
other rule, and I think we ought %c be oconsietent about it,
Yo sny "by the court without s Jury" would of course %»e absolute-
1y clear, b&t evan "oy the sa&rt” would probavly do. I sug.
geat that" | |

JUDGE DOBIE: 1 thought "to the court® was a techni-
cal legal expression. ‘

THE CHAIRMAN: When I wae a young man it wae slusys
"tried by the court, In the last half gentury this other
"tried to the court" has developed, and it is gqulte comumonly
used.

BENATOR PRFFER: How long?
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THE CHAIRMAN: Halt? g century.

MR, HAMMOND: That is right. Ve have always Tried
net to use the words "to the court® in the rules.

| JUDOE DOBIE: You don't mean 1% has been half a
gentury since you wers young, do you? |
| THE CHAIRMAN: Yes.

PHOVESSOR CHERRY:  Mr. Chairman, before final actlion
éhmth&t redrsaft, I wonder if there iz any necessity to atate
there the thing that has brought this diffleulty, anything
about what happens at the close of all the evidence. The one
point we are trying to make 18 %o take care of one situation
which wasn't clear as between these circuits. Doesn't that

really come up in the situation where the motion ls made at the

close of the plaintiff's case?

PROFEBBOR HOORF: That is it.
PROVESSOR (HERRY: I was wondering iT a simple way
out wouldn't be just to sliminate all reference to what happense
at ﬁhe elose of all the evidence. |
THE CHATRMAN:; The trouble ls that then, as it ls
worded, you sre foreing the Judge to make hls declislon and deny-

ing him discretion to receive all the evidence before he uekes

| any ruling.

PROFRSECR CHERRY: Oh,
THE CHAIRMAN: That is the diffleulty.
PROFEASOR CHERRY: Wo, I don't think so, not as I
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would muggest 1%, It is simply %o say nothing about what he

"does if he grants the motlon at the end of all the evidence,

because wa don't need to cover that,

THE CHATRMAN: We don't need whaty

PROFESSOR CHERRY: It 1s clear, ten't it, 1f he mekes
a declision at the ecloze of all the evidence? Is there any
gifference between these eireults in that sltuation?
- ME, LOMANN: No. That ie coversd by 52(a).

PROFRESOE CHERRY: That 1s what I thought,

THE CHAIRMAN: 7That 12 right,

| PROVESSOR CHRRRY: So, if we just leave that out here,

he elther grante or doesn't grant that motion. Ye say that
the motlon may be made then and, if 1t 1 granted, he shall
make his findinge. Ien't that all we need to cover at thle
point?

JUDGE (LARZ: I would like to suggest perhans the
oprosite of that. Why wouldn't it be a good ldea hers to put
in by way of a sep&rafe gentence something of a motien for
dismiasal szt the end of the case? Of course, we asgeume it can.
be made, and I suppose that 1s all right, but zg 1t now stands
whet we are going to have 1s s provision for what we might well
term & nonsult, and in 50 we have s provision for a directed
verdict, but we wouldn't have snything to cover a motlon for
Judgnent at the end of & case tried to the court.

THY CHAIRMAN: I don't understand that., The exlsting
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rule says: (b)) Involunisry Dismissal. .... After the plain.

‘$1ff hus completed the presentation of his evidence, the

defendant, without walving his right®.
JUDEE CLARK: Of course, that implies that he may

also do it when he does close his case. I suppose it is all

~ there by implieation, but for syametry we naturally would put

in = sentence, wouldn't we, to stete what 1 suppose is ébvieus,

thg%zha can alsp move nt the end of the case?

TEE OHAIRMAN: He doesn't move. He Just submite the
ense for decision. There 1s no motlon, sany more than when you
submit the osse to the jury.

PROFESAOR CHERRY: Why isn't that suggested by 52¢

MR, LEHANN: Wouldn't you cover thils disocussion by
naking lines 21 to 23 read as Tollows: "IT, in an action tried
by the court without a jury, the motlon of the plaintiff ls
granted, the court shall make its Tindings as providad in
Rule 62{a}."

JUDGE DOBIB: Leave out the other?

¥R, LEHANN: Yes, just subatlitute that for the gen.
tence on 21. '

THE CHAIRMAN: You have entirely misged the conflletl
between the two elroults,

HR, LEMANN: Wo, I think not. ,

THE CHAIRMAN: "The two cirocults 4iffer ss to what
the probleuw la hefore the jJudge. |
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HE, LEMANN: 1 am tying this up with the preeeding

‘sentence. I am reading the preceding sentencs, bheginning on

1ine 17: *after the plaintiff has completed the presentation
of his evidence, the defendant, without walving hie right %o
aoffer evidenes 1n the event the motion 1s n&t granted, wmay move
for a dismiseal on the ground that upon the facts and the law
the nlaintiff hes shown no right to ?éliaf.“ I understand

that all we want %o cover is what happens if that mnotion is

granted.
. THE CHAIRMAN: No, no.
R, LEMANN: VYe want %o be sure that findings arve
made.

THRE CHATEBMAN: MNo, ﬁc. That 1g just half of i%,
¥onte, The guestion of whether or not findings ave neﬁéeé;aa
such s motion 18 one question. We want to deal with that under
5. But there is another problem. In the eireult court de-
slslong, one group of them gays that when a Jjudge 1la confronted
with & motion 1like that at the 2nd of the plaintiffis testi-
mony, he deals with the ecase exnotly zs 1T 1t were a jury onse,
and the only question he has to consider ia whether there is
any substantisl evidencs to go to & jury or %o go to hinself
later ss the trier. That le one sirouilt. The other oliroult
sayves that ﬁhenjadgg 18 the trier of the facte, and why does he
apply that kind of rule in that ease, when he hinmeself is the

trier? Wby doean't he Tace the record right then? The problen
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before him 1s not whether substantial evidence has heen pre-

;s@nﬁﬁﬁ, but whether on the facts the plaintdff has s case.

MR, LEHANS: That is right,

TUE CHAIRBAR: They are two qult%»ﬁiff@reﬁt standards
of welghing the evidence at the olose of tﬁa plaintiff's case.
That was the initlal purpoge that we were driving at. This
business of providing for Tindings was just an incldsntal
55135 that we brought up afterwards to remove a @uesﬁicn under
52. _

AEMATOR PEPPER: There are also situsilon ﬁhere,
when that motion is made, the couwrt is in this stale of mind:
1T I had to declde this guestion, I would decide it 1n fTavor
of the ﬁaf@néant, but 1% ia for the jury, and there is zome
evidence from which they amlght remch & different declslon.
Therefore, I will subuwit 1%.° *

THE CHAIRMAN: Thet Ais what one group of cireuld
conrts say you should do, and the other group says no, and we
want to choose between those. That is why ir. Hoore said he
should deal with the case as {rier of the facts, you see.

MR, LEMANN: Then, you could cover that by making it
resd ms follows: "In an sotlion tried by the court without a
jury, the court shall then desl with the faets--* Whal was
the langusasge? »“shali then welgh the faote™ f

PROIEBSOR SUNDERLAND: ‘determine the welght of the

eavidence?,
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PROFESSOR MOUEE: rgeigh the evidence as the trier
of the facts®.
M, LEMANE: 4..gnd AT the motion 18 granted, shall
mare its findings &3 provided in Ru1@‘§2(a),a
wie GHATRNAN: Why doeen'® het Wit 167 It is ‘may’

it isn't fghsll®. ‘may weigh the gvidence as trier of the

*{gcts'&nd, 1y the motlon 15 granted, aske 1ts findings 28 Dro-

viﬁeﬁ in Bule B2{a).”

PROFESEOR SURDERLAND: Smould 1% he Ipay e

oy CHALRMAR: 1t 14 dlscretion.

PROFEGHOR SUNDEHLAND: g1ther pass on it as & Jury
cape or paas on I T

oHT CRATRMAN [ Interposingl’ ayrely, often. 1T we
sgyrﬁahgllﬂ and he is forced to deelde of +he record, he uay
say, "Well, on this record 1 as going %o £ind for the Aafend~
ant, * but 1f he has diasgretion {and nany wise Judges exerclne
143}, the syidence woy not be samplé%ely olear and eonoluslve.
1t way pe vague and a 114tle doubtful as yo where the weight
1ies. Then he would say, "1 guees § will hesr the defendant
in this ease.” |

oROFEASOR BUNDERLAND: Wouldn't the word “may" moan
that perhaps he eould take & gholne betwaen these Lo apstrines?

oME CHAIRMAN: Vo. Haybe you want fO look &% 1t thab
way, but 1 certalnly sontt Lthink we ought to compel the Judge

te at the cloge of the ﬁlaintiff‘g gvidence.
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PROFESSOR SUNDERLAND: We ought to compel them %o

adhere to one oy the other of thoee two dootrines when the

point comes up.

THE CHAIRMAN: We ought %o glve him the option. One
elroult says he hasn't any option, that 17 ghere is any sub-
stantial evidence, he i1s bound to deny the motlion, just the way
he would 17 there were a Jury going to settle the case.

| PROFRISOR CHERRY : fmay® is o211 right there, bsosuse
if he exercises that eptiaa it just mesns he goes on snd hears
the rest of the evidence and then he dscides.

PROFRSSOP SUNTERLAND: There ave two options there.
te can adopt one or the other of the two optlons, The ontion
1z whether he will rule then and there or go on,

PROFVEGIOR (CHERDY: Suppesa hé sdopts the other. It
aenns merely that he will hear the defendant's evidence.

muR HMAIRMAN: I think the Judge ought %o have dis-
aretion and that the rules shouldn't foree him at the close
of she plaintiff's testimony. If the svidence ien't perfectly
plesr, he ought to say, "Well, I guess it le safer to hemr the

defendant's evidence, and 1% will olear up some of theese

things and meks 1% a sure thing, so there wen't he any reversal

snd a new trial." They often do that, and they ought to have
that privilege. GCall it, if you 1lilke, s cholee between one

Ceiroult and the other.

¥R, LEHANN: ¥Will the use of the word ‘may® resolve
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this conflict in these gasss, or will the two cireults continue

%o say, one under "mav’® that you shouldn't do 1%, and the

other under "may® that you should do 1t%

PROFESEOE SUNDERLAND: That is what I am afrald of,

AENATOR PEPPER: Do you think ﬁh@idiffiaulty would be

resoved Af you deseribed the eourt as trier of the facts before

you resch the stage 2t whieh you give him the optlony In
séh@r worde: "In an action tried to the court, the court sas
trier of the facts mey then determine them and render Judgment
against the plalntiff or deoline to render auy Judgment until
the olose of &ll the evidenes. If at either stage he granis
jaﬁgm@ﬁﬁ against the plaintiff, he shall make his findings as
provided in hule B52(a)."

THE GHATREAN: That le good. )

PROFESSOR SUNDERLAND: That is all right.

SENATOR PEPPER: That makes 1t clear that, whatever
he does, he doee 1t aeg trier of the Tacte and not as the pre-
siding officer to determine what s trier of faocte shall later

a0,

THE QHATRHAN: I think that 1e good. Don't you think

PROFESS0R HOORHE: I think so.

SENATOR PREPER: I will turn that over to Mr. boore.

THE CHAIRMAN: Maybe we could read 1% once more,.

Is this the way you want 1%%
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apuATOR PEPPER: 1 Just suggest 1. 1t sesms to me
to resolve the gifficulty. I don't know.

mip QHAIRMAN: He hsae taken the araft that I had and’
amended 1t. 1t reads Thls way. “in an action $ried by the
anurt--" Do you wan%ite any “without a jury®, or don't youd

GENATOR PTPPER: "fried by the oourt! clearly neans
w;thogt a Jury.

wyR CHATRMAN: fo-the gourt &é tpier of the facts
nay then ﬁetermiﬂ@ them and render judgment ageingt tha pialine
t1ff or decline To render any 3&&@&33@ until the clese of all
the evidence. 1f at elther stage he grante 3uégm@nt ageinst
the glaintiff, he shall make hlse findings as proviﬂsd in Bale
62{a)." |

I have one 1iﬁtié eriticiam of that 1ést gentence
beoause B2 already provides zhai, if 1t 1e after all the evi-
dence, he shall make findings. 8o, you are just repeating hare.

amNATOR PEPPEF: You can fix that.

WR., LEMANM: 1 thought you shought the phrase
taetermine the trete! was jpeufficient in the preceding go-
sround, 1 %hought there Was some feﬁiiﬁg that the phrase
t3etermine the facts®, &hieh apﬁears in the nraaant ﬂrgfﬁ in
1ine 21 and is repeated in thie suggastian, atdn't cover 1%.

e CHATEMAN: It dldn't, rut they have inserted
nere now *as trier of the Tacts®, which makes it arliﬁtle

aifferent. Would you like thess two draftas, the one that you
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dlotated and this one, typed, and we will look at them later
today? We omn do 1t during the noon hour. I would strike
out *at either atage", because ge far ss making Tindinge is
congerned, we need hers only lo provide for msking findings

if a motlon le granted at the end of the pialnti?f‘s oage,

It 18 2lready provided in 52 that, 1f he weits until 211 the

evidence 18 in snd the oase 1s submitted, he mist make £ind-

ings.

SENATOR PEPPER: 1 think it 1s redundant, but it 414
sesm o me there was some value in having in a single ruls g
gulde To the court that in elther slternative he muet make the
Tindingsa,

THE COHATRMAN: ¥e will cony 1%, then, Jjuset as you
have 1%, and take & look at it later. %Ye wlll mske » covy of
this and a ecopy of what ¥r. Lemann dlotsted.

%§§A?§§ PEPPER: It 1e very embarrsssing, Monte, to
be lined up sgainat you.

R, DODEE: If he does deal with the case finally at

the end of the plalntiff's evidence, 1% is covered in Fule 52
anyway.

THE CHAIRMAN: Yes.

MR, DODGE: You don't have to say anything about the
requirement that he shall make his findings.

THE CHAIRMAN: Thet was ay auggastian, but the
Senator thought it might be olearer if he left it that way.
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Judge Donworth? 7

JUDGTR DONVORTH: I won't take up much time on this.
It is what we have just been discussing. I have here n draft
which I underatsnd wzs presentced by the thirmgn end has now
been modlfled., The one that I have before me savs: "In an
actlon tried to the court, the court may then determine the
facts and render Judgnent againzt the plaintiff or deeline %o
do. so until the olows of all the evidence.

THE CHAIRMAN [Interposingl: That has heen sbrogated,

~and two new drafts have besn prepared.

JURGE DOWWORTH: That lmplies that he 1s goling %o
render Jjudgment agalnst the plaintiff at the alose of the
evidence. Thet is mll out? I srrived late, and I guees I am
waeting time.

THE CHAIRMAR: You svo not, but we will have two new
drafte of that section resdy after lunch, snd we will take -
another shot at 1%,

JUDGE DORWORTH: I thought the erpression "decline to
do so" wane sublguous, ‘

JUDGE DOBIE: It 1s, snd that i out, Judpe. We have
two new drafte that are golng to come up, so T don’t think we
will galn mueh by ﬁis&assing what 8 out.

JUDGY DONWORTH: I apologize.

THE CHAIRMAN: Is that what vou served notloe ahout
laet nighty
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JUDGE DOWWCRTH: Ho, no. That 1z another subjeetb.

"1 will teke that up now, with the peruission of the fouxnltise.

THE (IAIRMAN: What rule la thls, nowt

JUDGE DONWGRTH:  This 1s Fule 41{b), the Tinsl sen-
tence. 1 am inelined 1o think, having ﬁlep% on ths matter,
fhat my fesy was groundless, and I am inolined to withdraw
what I had in mind, bud I will state 1%, anyway. The final
gontenoe reads: |

Hinless the court in ite order for dlsmlssal other-
wize specifies, a disulsssl under thls subdlivislon and any ala-
pissal not provided for in this rule, other than o dlsmlssel
for lack of Jurisdiction or Tor 3§pr§$er venue, operates ap an
adjudlieation upon the marits.?

Hy f&&r!ﬁ&g thet the exprsssion, "any dlsmlaeal not

provided for in this rule, meant a disaisssl uwnder pny olrouf-
P '

atances, but upon raflectlion I think that from the opening
clsuse, *Unless the court in ite order oy Alsmigasl otherwice
speclfies,® 1t is fslrly clesr that the aéart in ordering the
aisauissal in the nature of 5 nonsult msy guallfy 11 by this
clauce. ?héﬁ 18, I think that now in sny kind of disulssal
the ocourt oan mske it a nonsult dlemissal, 1T 1% wishes. I
was afrald, 1f you get my point, that tany Aismizgel not pro-
vided for in thig rule” meant that ﬁueh.a dismissal not vro-
vided for in the rule must aiways be a final sdjudliecation.

THE CHAIREAY: You sgree that the phrase, "Unless the
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ecourt in its order Tor ad4smiassl otherwlise spepifies,” quall-

fies 211 The rest of that sentence?y

JUDGE DONYORTH: That ig the thought entirely now,

SENATOR PEPPRE:  Mey I Inqulre of Judge Donworth
whst would be a case where such a reservation would he needed?
yhy shouldn't 1t be aniverssl?

| JUDGE DOWRORTH: O courss, 1% 1s something thet de-

géﬁﬁs on what we have inherited from the looal state practice,
go T will state 4%, In the state of Yashington, when & motion
se made by the defendant for dismisshl sither s% the nlose of
the plaintlff's evidence or at the anﬁgsf the emse, the courd
hae Aiserebion to uske the judgment ﬁﬁé of nonsult or of Tinal
adjudieation. It 1s ta help out the party who finds that he
mags Talled to prove a polnt that the court thinke aight ha
proved. In that oase, the court makes a Judgment in the
nature of o nonsnit without prejudice. If he thinks, on tﬁa
sther hend, that the situatlon is suech tﬁat the whole eane has
been Talrly tried, and there is nothing more %o he developed,
then he makes his final adjudicatlon.

aNATOR PUPPER: Thank you, sir.

JUOGE DONHORTH: That is the thought that led %o
this, but on reflectlon Y think 1t is a1l right as 1% is.

pHE ORATRMAY: Has anybody any further suggestion on
Rule 417

i, LEMaNE: In the note on nule 4% in the printed
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statement 1t says, “While consideration of s comprehensive and

"datalled set of rules of evidence 1s uvon the Committee's

sgenda-— 9

THE HAIRMAN: VYhere 1s that?

MR, LEMANN: “hat iz in the first draft that we sent
out and, a& I understand 1%, 1% remalins in this new draft.

JUDGE LARY: It probably will.

MA. LEMANY: I wonder if that raless either false
hopes oy Talse fears, ascording to your point of view, and
whather At wae sovourate to say that we have an agenda remalning
atter this goss to the bar and finally emerges from the Supreme
Court.

JUDGE CLARK: That 1e, we had an agends last yesr,
tut the agends hss disappesred by thla tiuey

Mr, LEMANW: The sgends has veen exhausted, and we
will not be metively funetioning lamedlately after thla goes
through. 1 wonder whet you mesn, I would get the ilmpression

from reading this thet sfter thle draft has been submiited to

the gourt and to fongress, the Oomulitee will continue to de-

bate this matter of the evidence rules, Wouldn't you get that
inmression from resding this? |

THIE CHATRMAN: fan't it a faecl that you went over the

edge a little bit there becsuse ¥, Horgan has been active in

the Code of Wvidence of the Amerlesn Law Institute, where 1%

hae been considered? We thought very properly that we should
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, not slap that suggestion down offhand, so we put thls in here.

T have & feeling that, slthough some day or other we will get
around to that Job, I doubt very much if this Committee as
presently constituted ever will.

SENATOR PE?P?R: Hear: Heari

THE CHAIRMAN: We have this war on, and we have been
at thls thing nov for ten yesrs. After the experlence of the
Iﬁétituta Code and all the controversies that arose about 1ts
@réviglonﬂ' 1 feel that the Job of getting up a complete codé
of evidence for the federal courts ls a ponderous one, fully
gs difficult, if not more so, as the éraw&ng of this whole set
of rules. I think we will get more rows over lt. If we were
golng to have & code of evidence drafted, I think we ought to
reconstitute our Committee somewhat. I am not an expert on
evidence, although I have trled hundreds of csses. I think
meybe we would have to enlarge our staff slong the evldence
line and <o a lot of reorganlzgtion. I am frank to sayli have
shpunk from the idea of tackling this Job, bacause T have felt
that personslly I have speﬁt gs much time on the rules as wes
justified. I am getting old. It ls a nell of a job to do it.
It iz a bigger Job than this other thihg Was .

 SENMATOR PEPPER: You are really assenting to Monte's

suggestion, aren't you? o '

CTHE CHATRMAN: I was trylng to bring out that, in my
own mind at least, I felt that I doubted that the Committee as
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1t iz presently constituted would tackle that Job or asrt&inly

}that. whether as 1t is now constituted opr otherwlse, it would

tackle 1t ln the nesr future. |

SEHATOR PEPPER: Ts there an 1myl}eatien that we
would? lf.ﬁé, we want to remove that implieatian.

o, DODGE:  There ceprtalnly is such an impliestion
hé?@.

WR. LEMANN: I would enjoy doing it, but I think 1t
iz 2 blg Job, and I don't see any prospezot of thle Commitiee's
doing it. This seems to me to be a little mislesding, in
aither dlrection, to the people who want us to do it and %o
the people who don't want us to do 1%t.

JUDGE CLARK: Let me suggest this. It seeus to me
that what you say sbout the exset wording ls correct. We
should manipulste the wording a 1ittle, anywsy, and perhaps
not mske it too much of a promise. Heilng a pure outslder from
the Code of Evidence, and without reference to what commitiece .
does 1t and whether or not it is for the federal courts, I
think 4t ig & pretty good Job, and I should llke to give 1t a
1ittle boost or at least not %o give 1t a black eys. In one
sense, 1% is before ws. 1 think the (onmittee on Jurlgprudence
and Leaw Reform sald som thing about 1t, didn't they, in the
Bar Assoelation? It is out there. '

SENATOR PEPPER: Could we hesr the languege jJust ss
it isy
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THE CHAIRMAN: It says: "While considerstion of

" & couprehenslve and detelled set of rules of evidence la anon

the Commlitiee's agende, 1t was not feasible [tgig wab before
the preliminary draft] to propose smendments aﬁ,%his time.
Such eonsldeprstion should lncluds the &éagtability to federal
practice of all or pesrts of the ?59@@%&& Code of Evidenece of
the Americsn Lew Instituﬁe.“: J | |

Tnstesd of saying it ls on the Commlttec's agends,
5&;@5%% we 821d, "Wnlle considsration of a caﬁgpgheﬁsive and
detalled setl of rules of evidence has been pressed upon the
Committes,® or *wrged upon the Comnittes, " op somathing like
that, "we have not felt 1t fessible to attack the problem at
this time.?

JUDGE DOBIE: Have you ever talksd to the Chilef
Justice about Lty

THE CHAIRMAN: Ho.

Wi, LEMANH: T would 1iks, while I think of it, to
interpolate thet T certzinly d1dn't want my commentz o he
construed s indloating s laok of enthusisse for the Code of
Bvidence. The Heporter szsomed to think thst some of us brought
up the polnt and d¢idn't think as much of the fode of Uvldence
a8 he 4id. I haven't resched any conelusilon sbhout 1t. gy
general inpresslon 1s that i1t contsins notable reforms and that
certalnly 1t was done with the grestest skill and 1z n model

to work for, but at the seame time I am surs that 1t contsins
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nany seedg of controversy for the practitioner, the bench, and

| the ber generally. That is 2ll I meant to imply, whsther we

wepe really golng to undertake to 40 1t and to lead the pro-
ceselon. I dldn't mean to indleate sny dlsapproval of the
Code at all, Mr. Reporter. |

THE CHAIRMAN: You asked me if T had ever taken it
up with the Chief Justlce. Not with the present Chlef Justlee,
but you msy remenber that way back in '2%5 when we wepe at our
first meetings, we were considsring Just what we were golng to
taakze and what we ware not, and whet thiaz statute Iintsnded to
have ug do, and some of us started out with the strong impres-
sion a2t that tlne that the rules of evidence were not strictly
practice and prcaeduée within the meaning of thoss woprds as
Congresa had used them, that Congress hadn't really intended
us to tackle evidence, even though they had used words in
gome aspacts that include svidence. Ve put 1t up to the Court
at that time, the o0ld Court, Ghief Justice Hughes, and we told
them we dildn't feel we ought to taeckle the Job of avidence,
that that was & Job by itself. The Court unaninmously andorsed
our e§ﬂelu$10n, but that, of course, was nine or ten yenrs ago.

SENATOR PREPPER: Me. Chailrmen, wualdn't 1t meet the
4ifficulty 1f we 8nild something like this? "Consideration of
s comprehensive and detailed set of rules of evidenes haa not
been found fessible by the Commitiee. TP such a nroposal

were avep to be consldersd by the Court, doubtless such
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ennsiderstion would inelude ....7 Just leave 1t whepe 1%

ibﬁl@ﬂ@&mn;n the handes of the Court.

e, LEMANK: You might do twe other things, it s ams
te me. 0ne, omlt this comment here on Rulsa 43 snd M from
the new dreft that gorg out Lo the bar, Ju@% say nothing.
Theres would ba no recommendstion. That is one zugpestion.
Lfnothsr syspesation would be to say 2 11lttle bit more posltiva-
1y, Benstor, than your sugpestion, something like this:
“whiie-sonaiﬁafatian of a comprehensive and deteglled sst of
ruiasfaf evidence seeme deslrable, 1t has not appeared fepslible
for this Committee to undertake 1t.® |

BENATOR PEPPRR: Yes, that is better then mins.

A, LEEANR:' And then go on with the last gentence
about the model gode.

JUDGE DOBIE: There certslinly are sesds of contro-
veray, besccuge Fddle Morgan ceme down to oup Judiclal confarence
& couple of years apgo and explained his (ode the best he could
in & two-houp apesch. Ye had gulte a lot of very hot fights.
We didn't go into the merits of them at sll. I mesn thers sre
cgrtaiﬁly sesds of eontroversy there. Jome of the oldtlmers
Just buek 1liks steers on a lot of Eddle's changes, not that I
agres wilthothesm. o 0o 7 o

PROPESBOR CHERRY: fveryone who has attacked that
problem hzs had slullsr experlisnes.

JUDGE DOBIER: I don't mean 1t is not a good {ods,
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but there are seeds of controversy there.

PROVESSOR CHERREY: I am'eerrﬁbﬁratimg your statement
by refersnce to other parts of the country. I thought I re-
ca'led that thls agenda statement was Justified by something
we did do.

THE CHATRMAN: T don't think it is unjustified, but
28 condltions exlst I think 1t gilves a littlé stronger impres-
slon, that we have 1t on the tsble, and 28 soon as we get
thrﬁagh with one Job we ars golng to that one.

PROFESSOR éggﬂﬁﬁg T like ¥r. Lemgnﬁ'g sagrasted
wording for the comment,

| JUDGE CLARK: I would rather do what Mr. Lemann has
suggested ac & gecond alternative to Henstor Pepper's. It
seemns to me sather too bed to push 1t aside, perhaps partly
beenuse wo have spoken already, sand you will resmember another
thing: ﬁaltar‘ﬁrmstfcng‘$ rather good article on ths amend-
ment. You remember he had one, and in thepe there is a sug-
gestlon thaet the Code ought to be considersd, and so forth.

SENATOR PEPPER: WMr. Chalrman, I move that it 1s the
gense of the Committee that the second of the two alternstives
suggested by Mr. Lemann should be adopted, the phraseology to
he left to the Reparter.

THE CHATIRMAN: The phraseology of the note under
nules 53 and LU, |

SENATOR PEPPER: ag, 8lr.
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JUDGE DOBIF: I second that motion.

THE CHAIRMAN: Is there any objection?

MR, TOLMAN: T would like to orll your sttention to
the fsot that the Bar Assoolation has been working for one
year on this proposition of rules of evidence to be presented
to the Suprems Court under the rule-making powep, and ocutl of
the entire code st least one-hslf of the provislons heve basn
favorably consldered by that commlttee as pure procedure.

There was & differéne@ of opinion as to other questions, =nd
it is in process of debate. I think something will go to the
Supreme fourt of Yllinois in the not tao far distant future.
The Suprems Court of Texns hae slready adopted part of the
code by the rule-maXing powsi of that court. The Texas Barp
Assoclation is not guite in agresment with the asction of the
ea@rt. There are, I think, three states that are at work on
thet plece of work very ssrnestly. T think the whole tone of:
this notes should be encouraging rather than discouraging.

BEMATOR PEPPER: That was the thought that T hsd in
moving the sscond of Mr. Lemann's suggestions.

THY. CHATRMAN: May we have that read now?

SENATOR PEPPER: Hay I add to whst the Malor has said
that in Pennaylvanla a comnittes of the Bar Assoclation hag pe-
ported adversely on the approval of the Amerlean Law Institute's
Coda of Fvldence as & whols, hae sugpested the deslrabllity of

preparing & code of evidence for Pennsylvenle, and I am doing
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whnt T can to prevent that step from belng taken pendling én
ultimate Geolsion s to whether thore will be a'unifarm code.
Bo, 1t does seem ae 1f the Major's suggestion was sound that

we oughit i@ strike n note of encouragemént and not lupress the
several barg with the idea that nothlng ia:gsing to be done and

that 1t is up to them to scalter all over the gsurfaes ol the

Cpspth with varlous codes and various sets of rules.

JUDGE CLARE: In this connectlon, I think we cught to
cemenber that Title 28 is belng revised and, I think, r&th@f
extenaively previced. It 1g to be a new Judielal Eaééa Thers
have boen some features of 1t that have worrled me somewhat
ps to how that Code would operate the rules into the G@ﬁe.{
Thst is & separate and important question. Whatever we don't

do here, they are going to do, snd T think that thig will end

by ot least all the present praviaigﬂé as Lo evidence belng

eontinued snd parhaps somsé new ones added.

PHE CHAIRMAN: You mean the oresent provisions of the
U, B, Code?

JUDHE CLARK: Yes.

THE CHAIRMAN: VWhat do yoﬁ mean by'saying that what
we»égn‘t do, they sre going to dot They don't leglslate. They
Just codify, don't they? 1

JUDGE DONWORTH: I 4ldn't understand what body 1t 1is
thst ie coneldering the revislon.

JUDGE CLARK: Offloiamlly it is the Houge Committee on
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the .Révision of the Laws. ﬁnﬂg?assmaa%ke@gh;j of Hew York,

“i1s the Chsirman, and it 1s an extensive Committee. They have

set up a great organization with the West Compeny se the

edltorial staff and Mr. Barron zs the chief editor. They hav

&

& comnittes of Judges. Judge Parker, Jaégefgaris, Judge
Miller, snd Judge @alétgna are on the committee. And they
‘hav@ varlous congsultants. In faet, I think they have evepy-
body exoent this G@mmitt@a.

| THY CHATRMAN: Thsat hasn't anything to do with the
gusgtlion of evidence, has 1t?

JUDGE CLARK: Plrast I was ssked whether tﬁéy wepre
golng to leglslate. They are going to leglslate. They heve
done the seme thing on the (priminal Code, snd Title 18, which
1s the Criminal Code, is alresdy presented gé a bill for a
statute. Title 26 slso will be. I don't know how far they are
goling to make new legislation. I have seen some ﬁr&ftgq

THE CHAIRMAN: Doee 1t deal with evidence? »

JUDGE CLARK: Not as a whole, mo. It will desl with
it only incidentally. 1t 1s true, but 1t will frse such legis-
lative control as already exists, at least .

SENATOR PEPPER: (ould we have the reading of ¥r.
Lemann's auggestion? ' |

THE CHAIRMAN: The only suggestion I have 1s thst
1t means we never will undertske 1t. vWe ocan say, "So for 1%

hzs not been fessible.”
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Eﬁ. LEMANY: Yas. Insert "so fapr," "up to thie time.’

THE CHATIRMAM: It ﬂight eth&r@iae be construsd 58 &
descision by this Committes that we never will tackle the job.

ﬁﬁ, LEMANN: T think that would be a wise suppestion,
nnd yad mipht make i1 8 1ittle bis streagﬁ? provislon, too.

SENATOR PEPPER: Suppose you state 1t sgeln, o
Lepann, a8 & separate motlon, instead of mina. Hine took the
form of the sengze @frtn% Committee approving your gagond
alternstive. I withdraw that if you will propose an af e irna-
tive motion putting 1t as strongly as you think proper.

¥R, LEMANN: Subject to further polishing, I would
guggest this: "while consideration of o vomprehansive and
detalled set of rules of evidence seems very desiprsble, 1t has
not been fansible for the Gammi%tae g0 far to undertake thid
importent tsak. Bueh consideration should inolude the adapt-
ablility to Tederal preetice of all or parte of the proposed
Onde of Fwidence of the American Law Institute.®

THR Qﬁ%IRﬁA%: That is good, isn't 1t?

JUDGE GL&RK;- Yes.

GENATOR PEPPER: That 1s oxcellent. I seeond that
ﬁaéiﬁn.

THE GHAIRMAN: If there 1s no objeetion, that altera-
tion in the note to Rules 43 ema B4 le agreod to.
wE, TODRGE: Is Congress likely to r@peal $mg of our

rules?
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JUDGE CLARK: Ts Congress what?

MR, DODGE: Te Congress likely to repeal sny of our
rulaé?

THE CHATHMAN: WNot wittingly.

Jﬁﬁﬁé CLARE: I think that is thg oorprect answer.
I see no indlcatlion from the Commlittee that they are going to,
but of course 1t 1s & ticklish sublect. By rednacting some of
these statutés they might do 1it.

THE DHATRMAN: I wonder about the reénaétment. The
U, &, Cotle up to date 1s not an anamﬁ@ent. The revision oom-
mittes revise the Code and drop out of 1t things that they think
are obsolete and repeat things they think apre s$111 lsaw. Then
the statute provides, in adopting tﬁgt“cade, that 1t 1s prima
facle evlidenoce of the law, the U. &. Code. I7 you want to
know what the reul law ls and be sure stwut it, you have to £0
back to the Reviged Statutes or the Statutes-at-Lapge and |
find out whether or not a certsin law has been repealed or
hagn?t Egen repealed. So, Y don't treat the Code as sn ensog-

ment, exeept thaet Charlie ig right about this: You get &

prima facle showlng of gome statute still belng in effact that
is in confliet with our rules. i
MR, LEMANN: Ought we . to teke some formal zotion éa
request the Chalrmsn of the Committee to permit us aggartuaitywu
THE CHAIPMAN [Intesposingl: We have done that. Ye
have told them we would like to look at it.
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JUDGE DOBIN: Ie that the Marls Committee?

JUTGE CLARK: ¥arls 1s on 1t, The hesd Committes is
the House Comamlttes of Congressman Ksogh;. but Maris is on a
ccmmittaé of the Judges. Then, the West Compeny have some com-
mittes of thelr own. I will say that Hr. ﬁ%@re 18 on the Vest
Company's commlttes. They have guite a delegatlon whesn they
&1Ll get together. 1T have written and have had very nlce re-
plies, Dbut that is all there has bsen so far. Haybe we will
h@ﬁf.fﬂfthﬁrﬁ T wrote ﬁangraasﬁ&n Kaogh: after dlscussing 1%
with Me. Miteohell, and he replied very nlcely and sald he was
turning it over to his starf?. ?%rhagg_ﬁf,‘ﬁéare san tell you
& 11ttle sbout it beoause he has attended some of the meetings.

I would like 1o ask, thls is going to be an enact-
ment, isn't it?

PROFLBEOR MOORE: Congreesman Keogh o says thet this
1z not to be s mere codification, thst he is golng to present
i1t in the form of a bill, and that {to the extent the Committee
wants to chsnge the law or enact new provisions, we should go
ahend.

THE CHATHMAN: Thls ls something different, then,
from what they have done beforse.

PROPESASOR MOQRE: Yes.

SENATOR PEPPER: HMe. Chalrmsn, may I say this by way
of remlniscencer I wae Acting Chalrman of the Commlittes on the

Revislon of the Laws of ths Senate and the House when we nut the
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Code through. The idesn of the Committee was the same as MNr.

"Keogh's 1dea, that it should be an ensctment, but Senstop

Tom Walsh esld that if we pressed 1t as an ensctment, he would
inslst upon the bill's being read by the clerk, which is
equivalent to killing 1t. He and T worked out the formula to

which the Chalrmsn h&é referred, meking 1t prima faele evidence

of the law but 19&ving it open for anybody, if he disputed tﬁé
soundnéss of the Committee's work on a particular point, to
stiow that the law was otherwise by & reference to the orlginal
stetutes. T apprehend that, unless all the crenks have géne
from the Congress by the time thle new messure comes before
then, they will meet tha/same dirficulty. Somebody always
inelste that he 1lg not prepared to vote for s blanket ensatment
of & thousand pages of ggmathing unless he is sure that 1t 1s
all right; and he always has in hls hands the destructive weapon
of his parlismentary right to inslst thet the thing shall be
read by the clepk--and that ls nevep @@ssiblé.' I have szeen a
number of measures of importance killed by insistence on that
parlismentary pright. Therefore, we have had to resort to the
formula thet you have Just called attention to.

THE CHAIRMAN: On the thing that the Reporter speaks
zbout, we have a set of rules, and we are a little blt worrled
for Tear thls Revision Committee may abrogate saﬁé of oup
rules--unwittingly, not intentionally, maybe. That involves

the guestlon of whether this Committee éught to cheok that
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revision when 4t is in preliminary foum agalnst our rule.

'That presents the gusstion of wmether ws have any suthorlty

to monkey sround with acts of Congress wlthout authorliy from
the Court. Wz are supposed to advise them as to what they
ought to promulgate. Of course, we will have %o get the
Court's persission, which we could doubtless get. Then that
would mean also thet we would heve to have sn apﬁféﬂriﬁﬁiaﬁ;‘
becsuse 1f oupr staff is going on with the Job of checking oup
rules sgeinszt the statute, At i a.ﬁig gtaff Job that will have .
to be done, and we will have to get the monsy to pay for it.
Tn the @eﬁrasg@éﬁenae golng back and forth I have suggested
that we would like the opportunlity of looking at the draft as
goon zs they get 1t in shaps, snd then Af we can get the §er*
mission of the Court and the appropriate funds, and if our
stalf is willing to undertake 1%, we will set them to work on
it.

SENATOR PEPPER: Did you put Hr. Lemann's motion?
T guess you did. That passed, dildn't 1t?

THE CHAIRMAN: Yesn.

SENATOR PEPPER: The Reporter expressed himesll ge
satisflad with 1%,

JUDGE CLARK: ©h, yes.

THY CHATIRM¥AN: He apreed to that.

JULGE CLARK: Might T add Just one thing more?

SEHATOR PEPPER: Then, that stands, and 1t will aposar
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in the notes as the Judgment of the Commlites.

JULGE CLARE: T want %o add Just one thing more
shout the statute matter. A éimllar quesation, if not almost
ldentical, comes u? in connsction with the Criminsl Code,
which le farther advanced, and T have been trying to get
Arthur Vanderbilt worked up about 1t. I don't know that he
ie'vsfy much. I don't think he appracistes 1t. I have already
ééaeivaé, a8 perhsps some of you have, the proposed bill to
ensct Title 18. That is the new Criminal Uode. In thst they
have intepspersed the Criminal Rulez. I mean they have broken
them up and ggt them in what they thought wans nmore pragaf
ardsr aﬂ&‘in@g§@arateﬁ them ln. I suppose in some ways that

iz n good thing to do, except that again you can ses how

dengerous 1t can enslly be. Some of you may get that bill.

Tt 12 a Tat document.  You can ses what they are doing on tﬁér
criminal Code. | |

MR, DODGE: As long ag oud crg&nié-&et of 1%}&
stunds, can Congress change our rules? |

THE CHAIHMAN: Oh, yes, anytimsi

A, LEMANH: It 1s Just & statute.

THE CHAYRMAM: It 18 a question of whioh 48 last in
polnt of time. They can pass a statute tomorrow modifying
sny praotice rule we have. The Court cen turn around the next
day, if they csn get Congress not %o veto 1%, and put it babk

agsin. It is 1lke & treaty and @& statute. The one last in
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3hall we p&ass on now te Nule 457  Has there beesr
any Sﬂ?é?ﬁtleﬁ on aubdivision (ﬁ}?

PROFESS0R SUNDERLAND: I thought we might add in
line 5 after "guash®, the words "op mgéify“.

JUIGE CLARK: T ghould think that might be a pood
1éa§,

| ' JUDGE NOBIN: In othor vords, Jast beocause there la

gaﬁ@tﬁiﬁg weong with 1%, you don't want to withhold 1% conm-
pletely or deny 1% completely, but to ehange 1t a blt. That
sounds plausible.

THE CHATRMAN: It ls suggested that in Lline 5 of
Rule 45{b), after the word "qussh”, insert the words "op
moddfy”, I that agreed tor ALl right.

PROFESEOR SUNDEILAND: Then T would suggest that the
language in (b) and {&){1) lentt ideﬁtia&l. In lines 2 and 3
you refer to "books, paper, documents, op tangible things
In line 19 you refepr to “documents or tanglible things®. I
think they both ought to be the seme. Bo, I suggest that in
line 19, after the word "designated” we insert the words,

"oooks, pepere®. fThen 1t would resd, "desipgnated books, papers,

documents, or tanglble things", which is 63&@&13 the lengusge

that we heve in {(b).
PHOFESYSOE ﬁggﬁaﬁ* Y 8o move. I haén't noticed 1%.
JUDGE DOBIE: T second 1%,
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THE CHATLSMAN: Io thers any oblection? That corrsc-

"tion ls 4in sobdivision {(&){1) of R@l@fQB. If therse 18 no

ob jection, that 1$_ag?é§ﬂr§3{

JUDOE OLARK: We made some changea in {2) acoording
to the vote. |

MR, LEMANN: T wanted to ask about that, partlcularly
the least ssatence, the last clawsee, "% such othsr place ee 18
fixgﬁ by an order of couprt." Could you make a man go mors then
100 ﬁilﬁa by an opdep of gourit after you did this? COeneprally
you pan't prequire & wliness in & civil cnse to attend more than
100 miles Prom his residence, but I wonderad, if you nut in
a8 brosd p statement as this 1z, whether you coould do it.

JULGE CLARK: That., of course, hag been in. ~That
was in the opiginel rule.

THY, CHATRMAN: Thé phrase in linesg 27 snd 29 were not.

JUTGE CLARK: That ls the only thing thet le added to
it. What Honte is talking about ls the last sentence, za I
understand it.

e, LEMANH: Yes., 7The lsst sentence, "such other
place se ls flxed by an order of court.® It ig repeated in 31,
but 1t iz in 27 also. It is in and has given no trouble. I
withdrsw my ocomment.

JURGE DOBIE: I don't see why you ought to restrict
hic to the county.

THE CHATEMAN: “may be requlred to attend an
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examination only in the county whoreln he resldes or ilg smployed

‘or transscte hils busliness in person, or ot such other plape as

ig fixed by an order of gourt.®

The court nlght meke an crder so that the place of
stiendance would be Influnitely more hur&enﬁéma than the county
of rosidenoe.

JURGE DOBIE: Or 1t may be less burdsnsome, Genepal.

THE CHATRMAR: T know, but we are worrlied asbout 1%
beingamarﬂ 80,

JUSGE DORIZ: I think you can leave thst to the
couprt. T don't see why a resident should bave the right to
say. "Vou can’t teke me outside of my county.® You can drag
the witnesses, you LEnow, & long dlatanoce,

JUDCE CLABK: Thls came from & gentleman in Boaton
whe had some suggestlon about the county lines there, that it
would be much sasler for him %o step aorosas the county line
into Boston, I am not glving you the exsct statement, but that
was the ganeprsl approsch.

SJULGE DOBIE: I think you can leave that to the
court. I bhelleve 1% is & good provision.

JUDGE CLARK: HMr. DolGge probably remewbess the county
lines better then I, but this gentleman sa2id 1t would be much
eagler to go into Boston lteelf than to go back 1in the country
somevhere to the county seat.

SENATOR PEPPER: That iz my cssge. Tt iz much easier
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hfor ae to get from where I live in Chesiter County to Phlla-

delphls than 10 ;3 %o go to she gounty seal at west CThesler.

JUDGE SLARK; That is what 1t was designed Yo hlt.

whp OHALRMAN: It was the intention to eamss the
situation and not %o m%ke 1t more %ﬁréengoéﬁ. ™e way 1t Lisg
worded, 1t glves the eourt a éhanc& o Pegulre s wan Lo under-
take more trouble than the original rule.

| | JUDGE DORIE: Ve have comsltted s lob move Luportant
things to-the discretlon of the court. It seems bto me that
this 18 quite small compared to eome of the ihings.

PROFESHOY BUNDERLARD: I wonder #f we can introduce
the word "convenient® after the word tgthert, ao ng to glve &
aort of test to the sourt Lo make 1is order.

BENATOR PUEPPRR: L was golng to say that or sven
sgueh other more convenlent place as may ma fixed".

PHOFESS0R BUNDERLAND: XYes.

SENATOR PEPPER; That shows 1t 1s a eslling and not
a {loor. \

YR, LEMANN: Convenlent to whomi

PROFESEOR BgﬁBEELgﬁ»:' The partles,

JUDGE DOBIE: I wouldn't put ‘more® in, 1 am will-
ing %o put in ngonvenlent®, but I think to have the court
squabbling over whether Purkeyville or Goosewcod Gap was noTe
convenient-- |

SENATOR PEPFES [ Interposingi: That 1s right. "such
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other convenlent place®.”

JUDGE DOBIB: T think “econvenlent” is fine, That
gives s 1ittle standard.

M, LEMANN: Put 1t in both 2155@, then,

PROFESSOR SUNDERLAND: If we do that in 27, we do it
in 30, |

JULGE DOBIE: "That is right, before “place®.

THE CHAIRMAN: Then, for the record, in Rule 45,
subdivision (d){(2), line £7, insert the word "convenient®
before the word “plsce’,

ME, LEMARK: Waen't it *more convenient®y

THE CHALRHAN: WNo.

JUDGE DOEIE: And at the end of 1ine 30,

THE CHAIRMAN: And at the end of line 30 insert the
word “convenient®, lg there no objesotion to that? That is
agreed %o.

We are up to Rule BO. Has anybody any suggestion as
to {(a)? Apparently there is nothing new in that.

JUDGE CLARK: Just n change of title.

?Hﬁ GRAIRHAN: Oh, yes. Anything to suggest sbout
{b) of &ulé 50% |

PROFESBOR SUNDEBLAND: In line 24 I thought we should

have that sentence cover both verdiet and Judgmwent, having 1t

read: "The court may allow the Judgment or verdiet to stand”.

There may not be a judgment; there way be just a verdiet.
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e, HAMKOND: ‘“verdliet and Judgment™?

PROFESHOR SUNDERLAND: ‘verdiet or judgment®, which-
ever it is. If there 1s o judgment there, it would be the
Judgment. If there isn't any, 1t would be the verdlet.

JUDGE DOBIE: Don't some sourts iake a little time in
entering ju&ga@nt on the verdiot?
| PROFESSOR SUNDEELAND: Our rule on new trials indi-
eates 1t may be either wagQ ?Gu g motlon Tor & new trial in
sn actlon tried without a Jury, the ocourt way open the Judg-
ment 1T one has been entered”, Ve ésﬁteﬁplata there that the
entry of the Jjudgment m&? not follew»i§ﬁeﬁiataly-u§an the
verdioct, ‘

THE CHALRMAN: This is @ directed verdiet, .isn't 1t,
that we are talking abouti - n

PROFESSOR SUNDERLANDY But the Judgment may not bhe
entered on it. 'Thers may be & umotion right after the verdict
is in.

THE CHAIERHEAN: The rules require that, as soon as
the verdict is rendered, the clerk shall enter the Judgment.

PROFEBSOR SUNDEPRLAND: No, acecording to our Rule 59
we contemplate that it may not hsppen that way.
| THE CHAIRMAN: 1 see.

PROFESSOR CHERFY: what 1is tha'spggestien, agaln?

PROFESOOR SUNDERLAND: In line 24 it would read this

way: "The court may allow the verdiet or judgment to stand or
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may set 1% aslde"’.
Jupaw CLABE:  “or may vacale itt,

PROFPESE0R SUNDERLAND: #ould you vaeate or set aslde

=5

2

a judgmenti

SENATOR PEPPRR: “set aside" 1s better Lf you are
going to apply 1t to both, bscszuse you don't veunlly vaecale g
vardiet.

PROFPESZON SUNDERLAND:  But you can gat anide elther a
yerdlot or a Judgment,

JUDGE CLARK: fn either oase 1T muat be a court
arﬁer, 1 suppose. Suphose the eourt directs a verdict, That
18 n court order. We sort of metaphorieally spesk of 1t as &
verdliet.

wyr OHATEMAN: I don't really think 1t 1s necessary
to change that. "The courl may ellow the Jjudgment to stand or
may veoabe 1t". Suppose there 1en't any Judgwent. That is
211l right. "and elther order &’new trial or dlreot the entry
of judgment for the moving party." Whether there s a ju&g&%nt
to vmonte or not, if only a verdiet has heen returned, he ocan
ordey n new Irial or direet the entry of Judgment for the mov-
ing party. 2o, preally, you don't have to m&gé any othar 7
condition thers. Tt would fit the case where there haan't been
any Jjudgment as yet.

JUDGT CLARK: 1Isn't that settlog aslde his own

verdiict, so to speaki That is perhaps 21l right. I gpusss we



1370 Ontario Streef

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

Matjonal Press Bidg.

Gleveland

{aw Stenography ® Conventions ® General Reporting New York

Chicago

Washington

Lnow what it means, I should think that was quite metaphorical.

What he is doing is changing hie order of direction, really.
1 puess that 1s pretiy technieal, but nevertheless I wonder
1T you csn set aside your own verdlet. ;

THE CHAIRMAN: Of oourse, this ig not that case. Ve
are desting with a jury trial‘here, as I understand it. All
of this relates to Jury trial, ' |

PROFESAOE SUNDERLAND: This le jJury v§raiats

THE CHAIRGAN: We are not talking about a verdict by
a judge or a finding by a Judge. Don't you think, BEdson, thal
what I say about line 24 ie probably right?

PROVESSOR SUNDEBRLAYD: 1 suppose you would have to
inslst on a Judgment belng rendered tLhen,

THE CHAIRMAN: X% Sst, iThe court may alla% the
judgment to stend or may vacate 1t".

Wi, HAMMOND: Suppose there isn't any?

THE CHALRMAN: A1l right, suppose there isn't any.
Then he may "either order a new trial or direet the antry of
judgment®, Po, it is perfectly plaln whether there ls a
judgment or not. If there 1s one, he esn set 1t aside, if he
wante to, and order a new trial. 1t thers isn't sny judguent,
he c%ﬂ direct one Lo be entersd.

SENATOR PEPPER: In other words, to sel it asglde.

myE CHALRMAN: HNo, no. He may 1either order a nNew

trisl or direct the entry of judgment®, fdirect the entry of
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judigment® ig an affirmance of the verdlet. I don't csrs. It

18 a matter of phraseology. What is your proposal, Edson?

How would you word 1%

PROFESS0OR SUNDEFLAND: Have 1t read this way in line
o4 “The gourt may allow the verdist or Jﬁégm@at o stand or
apy set At selde®.

‘ MN, HAMHOND: ‘"or may set the verdlcet sslde or vacate
the judgment *,

BERATOR FUPPER: ‘aet sside” ls a good expresslon
for elther a verdlet or a Judgment. fyacante” 1s peeulia?ly
applicable only to a Judgment. |

PROFESS0R CHERRY: I don't ses any necassity for 1%,
0f course, 1f he orders a new trial, that is the end of the
veréiet.

PROFESSOR SUNDERLAND: Then he doesn't allow the
Judgment to stand, does het

PROVESSOR CHEREY: No, but we have provided for that,

oy CHALRMAN: How would your statement in 24 read,
pleased

PROFESSODN SUNDEBLAND: *The g¢ourt may sllow the
verdiet or judgment to stend or uway set 1t aside, and eithar
order a new trial or éireaﬁ the entry of Judgment®,

JUDGE DOBIE:  “for the moving pérﬁy.“

THE CHAIRMAN: What i your pleasure with that?

SENATOR PEPPER: I umove ir. Sunderland's provosal.,

H
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syw OHATRMAN: Any objestlon? 1t is agreed to.
14 there anybhing furiher on this rule?

MR, TOLEAN: Mr. Chalryman, 1 have a suzgestlon in

this rule that you have prosed by, and I aidn't get to it. In

1ine 17 of Fule 50 1 s&ggaat that we bring the verb right up

to the beginning. "to aet asids the verdlelt and any judgment

: antafaﬁ thereon®. Then strike out at the snd of the line the

words "set aside®. In the 1ine next, "and for judgment” in-
ahead of "to have Juagment‘eateradﬁ.

e GAATRMAN:  “and To move for Judgment®?

ME, TOLMAN: Yes,

ME QHATRMAN: "in secordance with his motion for
direoted verdiet.® Did you get that?

Junae CLARZ: 1 think =0,

AT QHATRMAN: 1t i sn lmprovement ln the verblage,
@11 right. .

Junar oLARXK: Thet mast have been done by e, Velde
originally. This wae In the original rule.

%%, DODGE: Where is that?l

JUDEE CLARK: Lines 17 and 18 of Fule 80{b).

mae GHAIRNMAN: It would read thiz way: "at the close

of zll the evideance may nove Lo ést aside the verdict and any
Jjudgnent entered thereon and for ja&g&aﬁt in sccordance with
his mobion for directed verdict.®

WE, TOLMAN: Yes,
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JUDGE DOBIE: I think that is an improvement.

THE CHAIRMAN: If thers is no objectlon, that is
agreed to. g there anything elmse on Rule 507

M7, DODGE: I am wondering about that last szentence,
the last sentence of the rule. “znd shall be effective only in
the event that the Judgment is reversed and the ocuse is reuanded
by the appellate court for further proceedings.® Suppose the
Judge hes allowed the motion for Judgment but has denied the
motion for new trial. Does the deninl of that motlon becoume
effective when the court sends the case back for new trial?

JUDGE ULARK: I euppose then it is a matter for the
appell&té eourt aleo to rule on. I should take 1t that it
almos?t necessarily then would haw %o hold that setion also

erroneocud.

MR, DODEE: The motion for new trial 1s based on the
fact that even 1f there was an error in directing the verdiet,
if there was erroxr in directing the verdlet, nevertheless
there was an overvhelming welght of evidence sgalinest 1%; that
ls, the verdict was agalnst the weight of the evidence., In the
federal courts, however, a motion that should be set aside on
that ground leads to the eonclusion that a verdiet should be
directed, doesn't 1t? In federal courts the verdiloet should be
directed AT the evidence le so overwhelnming that it should be
set aslde if granted for the plaintiff.

PROFESHSCR BUNDERLAND: Hot quite that. I think they
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hals thet where 1t 48 en plear that o & mtter of law it would

‘have to he got apglée, then they direet the ve?éiét, hut At as

g matiter of dlseretion 1t would have to be eset palde, they
wouldn't direot the verdict. That noint hes heen made in some
of the federsl cepes. ‘

e, DODGE: The motlion for a new trial might be
hased on something altogether independent of the verdioct,

JUDOR DORTY: Erroneous rulings.

¥R, DODGE: It wight be baeed on misconduet of »
Juror.,

MR, LEMANY: That lan't what this is summosed %o
cover, ag I understznd 1t. This 15 a canse where you reﬁregent‘
the dAefendent, and you have moved for a directed verdict; That
hzg bhaen denied, and the ecase goes o the Jury, and the jury
finds Tor the glgintiff. Then you make o motlon for Judgment
nazwlthstaﬁﬁing the verdiet or for = new trial. You say to
the judge, "Either you cught %o throw thlas guy out or you
ought to zend 1t back Lo try it over agsain and let the jJury
take another whack at 1%." In tha% cmse the court enters g
Judgment &ireating o verdioet for the defendant, They aﬁ@ not
going %o have any trial. |

M. DODGE: Denies the motion for new trial.

B, LEMANY: He doesn't say anythlap about 1t. In
affeat he Aces. Then the ecnse Lo anpealed, This geemsz fo be

the case anted here on B7,
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THE CHAIRMAN: Haven't you missed & COE under this
rule in ?nhefts' Adeclalon? He mskes & contenporansoun ruling
on the motion for new grial =nd, as I get the arift of this,
that mepns Y1 will set aslde or grant judgment netwithatending
tne motion~-* | |

um, TRHANH Slntar?aéingé: t..and deny the motion,*
n o GHAIRMAN: No, ho dosen't dony the motiom: fle
gayé, fag long as I have granted juagment, 1 won't grant the

wotion Tor new trial, but I make & gontemparanasdous v»uling on

34 that 1T the judguent ie aet aside, I will at least grant a

new trial.® That 18 what you are Ariving at here, ien't 1u7
JUnGn OLARK:  des, et 13 what we are driving ab.
vy CHALRMAN: what ie what Foberts tried to get the
court to pasf oM, to pase contemgaraﬁaoualy-an the matiaé for
2 new %rial'ta {ndicate what the trial judge wonld do with that
in caas he nadn't granted jﬁégmea% or in case the Jjudgaent
wan ordered seb sside. Bo, you 886, now you have the trial
juﬁga's order granting jndgment notwi thetanding the verdiet,
coupled with & gontemporaneous ruling on the moblon for new
trial that he would grant that 1¢ hle judgment 18 gat aslde or

goulan't grant 1%, Yo might take aither gourse. Then thab

| goes o the anurt of nppesls. Now what happens nexbiy

¥E. LEMANN: I suppose, 1f he ie logieal, 1f he
grants the motlon for & directed yerdlict or for Judgnent

no teithatanding the verdict, he would be vound to say, "if 1 am
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wrong zbout that, ot lenst this case should he tried over

again.®

JUDGE CLARK: Not necessarily.
M, LEMANN: HNot neasasarily?
JUDOE CLARK: e night be em@tiéhally that way, bul

1f ne thinks the ty1al haes been falr, he ought reglly to deny

“the motion for new trinl, and thgt pould hapﬁgﬁ Thet is, he -

nay say, "I think in law that there should be a directed
verdlet this way bub, 1f T am wrong about that, the trial has
ween falr enough, and thepefore the verdlict should stand. I
4111 deny the motion for new tpial.? He could do it either way,
you see, |

TR ORAIRMAN: Then you cay thal that order denying
the new trial is effective 1f the order for Judgment 1s Po-
versed on appeal with 1nstructions for further proceedings.
What Turther proceedings qag'th&?@ pe, if the new trial hasg
reen denied by the district juﬁge, aven AT the Judgment 1e
ordered to be vacated, At it comes back and that ig effective’

The point aboulb this, which I have made in the note
to the preliminary arnft, I think, 18 that it is very couplli-
eated, and to apply Jkaga Toberts' decislon you have to visual-
1z6 & variéty of aifferent cases. T don't feel that we have
aafely visuallized every gltuation that may srise, Then, there
g this busineas about making 1% sffective only in the gvent

the judgment ie reversed and the case 1s remanded for further
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procesdings. Kaybe the court reamnds the csse, end lts direc-
iﬁisns are inconsistent with the order that the trial judge

hee made on Lhs ﬁuti@ﬁ for new trial. I am sure that yeﬁ are
going to hove trouble with this thing, and you are golng to
find that there is & hole in it Sﬁﬁﬁﬁhﬁrﬁ..

MR, LEMANY: The Judge might do one of three things
in this situstlon. He might not pass on the unotlon feé new
trial or-- |

HR., DODGE [Interposing]: He is required to rule on
iz,

Mi, LEMANN: 7 mean apaprt froam thig rule. He wmight
say, "1 won't act on this,® or he wlght say, “I will grant it,°
or he uight eay, "I will deny 1t.® I have a 1ittle a1fficulty
myself in visuslizing how he granis 1%, bu® that is what the
Judge sesms to have done in the ocase reported on page 57. He
entered the judgment notwithetanding the verdliet, and he 2l80
granted a motion for a new trial.

Pal CHAIRHAN: This says, "shall be conditloned upon®.

WA, LEMANH: The upper court read a condltlon into
_his order whioh he muet have had in his mind., I don't see how
they could make any seﬂae’frsm his order éxeﬁyt by reading the
condition into it. That is what the appellate court did th@ra.i
1 inferred tha® that was what the rule was undertaking to
emﬁad}’.

DERATOR PEPPEH: I had this ocase: The Tax Courd

had made findings of fact snd entered Jaﬁgm@ﬁt againat a
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taxpayer, and an appesl was baken to the C.C.A, for Ths Firet

Cireult. The ¢.C0.A., realizing that 1% wae the busliness of

the Tax Court to find the facts, not the business of the C.C.A,
to substitute ite judgment on the facts, nevertheleas thought

that the trial before the Tax CUourt had not been fair to the

- %axpayef and remasnded the ocase to give the Tax Court a second

shot at it in the light of ecertain statements of the law nade
b§’the'ﬁ.ﬁ.é. The Government, instead of goling back to the

Tax Court, got a certiorari and, in arguing to the Supreme
Court, 1 ssid, hia is simply that familisr ﬁ&$§.n$§ in whieh
the court ig subsﬁi%uting 1%s jJudgment for that of the 3ufy 1}
the trier of the facts, but that in which, as all Your Honors
with nigi prius experience will recall, you can order a oase
remended for s new trial by the triers of the faots in the

light of the instructions given by the court on matters of law,*®

#hen 1 sald that %o the sourt, H¥r. Justice Jeokaon
grinned at me with aéiéent aspprehenelion that maybe I was talk-
ing to the wrong crowd.

The Court held that the cireuilt court of appeals had
veen powerless to do the thing whieh they had done and that
they were bound by the findings of fact, that you couldn't
send the thing back for a new trial.

It e reglly go Tamillar to yma;\if you have heen
tryiﬁé onges, that there are loads of essges in which you don't

want the sourt to make new findings to suversede those made by
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the Jjury dbut, the $risl having Teen unfalr %o the losling narty,

“thers ought to be a new triasl. That 18 the thing that we are

dealing with here, snd I think we have got to spell 1% out
beaause there 1s & lot of confusion sbout 1%,

THE CHALRMAN: VYhen you say “aaﬂt%mp@raﬁﬁéus ruling
on the motion Tor new trial® by the distrlet court, that ia
the firat place where it is sugpested that he, having ordered
Judguent, shall go on and make a ruling on the motlon Tor néw
triai, You just agsune that he will do it.

PROFEBOOR BUNDRRLAND: The first sentence requires
him,

¥R, LEMANN: éha precedling sentence regquires him %o
dispose of 1%, |

THE CHAIRBAN: But that is a 1lttle different thing.
“dispose of the alternative motion for a new tfl&l when ruling
on the motion Tor Judgment.® That slso reguires him., "I will
grant the motion for Judgment and, thersfore, I deny the motion
Tor new trial.® Then the rule goes on to say that that order
denying the new trisl should he effective if the order fTor
judgrent is reversed. ¥ou get baock in the dletriet court wlth
an effective order denying a new trial, when the dlstrict court
wanted itkta go aso Tar ae to grant Judgument for the other side
and would at lesst grant a new»tﬁial.

I say that the troubls here i thaﬁ we are not sure

that we have got the thing doped out right. It saye it shall
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Te effective In case the Judgment le reversed and remanded for

‘further proceedings. Buppose the mandate of the eirocult court

of appeals 18 lInconslistent wlth the gr@er about the motion for
new trial that the dletrlet judge has made, and yet an order
granting or denying 2 new trlal se an alterﬁ&tiva to the Judg-
ment would be made effeotive in the face of a mandate of the
eircuit court of appeals the other way, telling hlm %o do
soething else. I think you can dig out cmses in your lmsgl- -
m&tieﬁ and find your trouble in this paragreaph. |
| Haybe my objections here are based on prejudlce
agalnet the conclusion that Justlce Robsrts resched. T think
that 1f the Judge below grants Judgment as a matler of law for
the defendant, why should he have to bother his wind as %o
whether there has been misconduct of a Juror or luproper con-
duct of the lawyer in the court room or evidence received im-
properly or anything of that kindi He dlsposes of the case,
and all those thinge are unimportsnt. What I think the
Supreme Court ought to have done was to say, "If they are nmade
in the alternative and the trial Judge grants the Jjudgment
notwithstanding the verdiet and we or the court of appeals
reverse 1%, then the eourt of appesls in an appropriate case,
unless the ocase ia disposed of on a point of law th&t nakes a
new trial unnecessary, ghould remand the cage with inatructions
%o the distriet couwrt to do thus and so, subjeot To his pioking

up then his discretionary motlon for a new trial and passaing
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on it 80 as not to deprive the district court of its dis-

‘eretionsry power over motions for new trial.® That 1ls the way

that thing ought fo have been done, but Justice Roberte ssid
that when they are made in the alternative, you decide both
of them. You decide the motion for new triéi in the distriet
court on the asgumption that your order for Judgment ilsn't
golng to stand. It ie a hypothetical desision thsat yvou would
have granted the neﬁ tr1&17gr wouldn't have granted 1% if
this Judgment didn't atand. Then, when you come back, that is
the order that ?r@vailé if the Jjudgment was reversed.

PROFEES0OR 53&9%&&33&: It pretty nearly mskes it s
moot questlon, dpesn't 1%, 17 the court heas declded?

THE CHAIMMAN: It does, unleas the judgment is re-
verged., It involves diggling into ali sorts of guestions that
nay be very dif’ieculs and tﬁaublageme, that are important on
a motion for new trial but of no importance at all on a motion
for ju&gmﬁnh. He now has the thing Tixed so that the Judge has
%o do both. If I were dlstriet Judge, I would be mad at having
ﬁc render gz hypothetlesl decislon on a moilon for new trial.

1 would say, "If you do set my Judgment aside, then remand the
case and I wlll then consider the motion for new triasl.®

SENATOR PEPPER: Or the aprellate court may reverse
and order a new venire,

THE CHAIRMAN: Well, yes, the sppellate court cen do

almoagt anything.
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ARNATOR PEPFER: I mean with us in Pennsylvanis that

T is comuon practise. ‘there jJudgment has been entered on a

motion Tor zn instrusted verdiet asnd the losing party goes up,
1t the Sunreme Court thinks the lower court wag wrong bul
thinks also that There should be a ﬁ@ﬁ’trigi, 1% remsnds the
c&ﬂa‘with instruetlons to grant a new trial.

THE CHAIRMAN: Yes. 8Buppose this dlstrlet judge

nekes an order saylng, If this Judgment that I have ordersd

dossn't eband, I won't gran§ s new trial." Then the unper
gourt remsnds the oass with lnstruotlons to conduct a new trial.
Yot our rule says that the order of the dlstrict court on the
woSion for new trial shall be effectlve only in the event

Judgment is reversed =nd the ocase is remanded by the ampellate

‘gourt for further proceedings. Bo, you have a rule giving

affect to a hypothetical order of thse dlstrielt scurt that he
won't grant a new trial in the case of a mandets ordering 1%.

SENATOR PEPPER: ITen't the logle of your ohssrva.-
tione, sir, that the rules should provide that 1f metlon for
Judgment is granted by the dlstriel court, the court shall not
rule on the uotlon for the new trisl?

MW CRAIRMAN: That 1s what I would do, but Judge
Fobarts said that the proper practice was for him te do 1t,
One resson I obleet to thie 1s thet we ars putting in the rule
aoumething that perpetuates s olumsy practice that the Court

thought was worklng out & fine acheme to handle this thing, and
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I don't think it does. 1 would dislike to see the 1dea of the

distriet Judge having to pasg on both motions perpetusted in

the rule.

SENATOR PEPPER: The only wey we cen prevent that 1s
by 8 negative p?avisiaﬁ; then leaving it in the hands of the
sopellate court, where it ought to be., They can reverse and re-
msnd with instruetions to grant new trial.

THE CHALBMAN: Or they oan reverse and remand with
Judgnent on the verdiet.

BENATOR PEPPER: Certainly.

THE CHAIRMAN: Unless the court, taking up the pend-
ing motion for new trial, whioch has never been paesed on, in
ite diseretion grants it.

JUDGE (LABK: I would like %o gay something about
this. Of gourse, in one sense 1t lan't my baby; 1t ls Justlice
Foberts', but I really don't think it is qui%s so bad. The
idea, of coursge, la fo avold unnecessary procedure, unnecessary
re-trials when they are not necesssry or otherwise, When the
matter comer to bthe Supreme Gourt and the Supreme Court de-
ecides that the dlrected verdiet 1s erronecus {snd that ia one
of the most usual decisions now, hecause they are very strong
for jury trials), what are %hsy to do next? The woet imwediante
thing they would think of would be to direct entry of judgment
on the verdiet, but there still may be grounds for & new trial

that haven't been considerad, and therefore the upner court
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hesltates to direet entry of an order for judgment on the

verdict. Yhat are they to do?¢ Are they slwaye to order s new

trial or are they always to order entry of Jjudgment on the
verdict whiech the court below has not accepted?
| IT they have the final reaction §f the distriet Judge

to 21l the guestions, then they can pass on 1%, and I don't
think 1t 1s out of the way for the uopper gourt then to take
one of the two positions which it may take--one of the two,
hocause 1t hae alrvesdy deelded to reverse, It may then say,
"The trial Jjudge had sound reasons fer ordering a new trisl,
and therefore that is the order.® Or it csn say, "The trial
Judge has denled & new trial without sound resson or, if he
thinks there wers sound ressons, we don't agree, and he was
also in error in denying new trial. Thereforse, we will direat
entry of ju@gmené on the verdiet.® |

As to the woréiag here, I wonder iT 1t ls atill so
incomplete. The suggestion was thet there may be an incon-
gistency between the mandate of the upper court and the
rule.' A4 mandate of the upper court controls the asction, what.-
ever 1t 1s. |

THE CHAIRMAN: Not the ruls. The inconsistency ie
between the mandate of the upper court and the order made by
the distriet eourt on the uotion Tor new trial. You Bay that
order should be «ffeetive in the ease of reversal, remanding

for further procesdings.
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JUDGE CLARY: What we really mesn ls, remsnded by

" the appellate court for further proceedings, without othsr

directions,

THE CHAIRMA¥: I would say that what you intended %o
gay was this: ’"a2hall be effective only in the eovent the judg-
E€ﬂ§>is reversad and the case 18 remanded by the appellate
court for further proceedings consistent with the trial
aa@??’a ruling on the motion Tor new trial.® Thet is prshaﬁly
a Alfferent way of seylng 1t, but that i1s the idea I had.

HE, DODGE: Do you mean o Eake away the diserstion
of the appellate eourt and somult the whole aatter fo the
lower court, when the wotion fér new trisl in the lower ecourt
was based on the mlseonduet of & Juror and 1t was overrulesd,
but the appellate court feels that the case has probably not
been fully tried and thinks that, instead of entering Judgment
on the verdiet, 1t should have ment 1t bsok for new frisl:

THE CHAIRMAN: And the dlstriet court hss filed a
previous ordey on that msotlon for new tripl, denying 1%,

MR, BODOE: ﬁaéying 8 new trisl.

THE CHALVMAN: That is the case I am talkling about.
You put your nose down on this draft and you will see that,
under the terms of thle rule, 1t says that when that mandate
goes down, the trial sourt's oxder aaﬁging‘n@w trisl shsll be
effective 1T the osse ls reversed and remasnded for further

proceedings., I say that vhat we meant was that it shall be
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effective only L1f the reversal and the mandate that goes down

‘from the appellaie court asre conzistent with what the dletriet

judge did on the motion. It doesn’t say thet, and on the face
of 1%, 1t is an sbasurdity. Haybe that ig one reason why 1%
would be given the proper construction. I made a note mbout
this thing at the tlse of this other draft that:

*tme member of the Committse would strike out from
this propoeal in line 36 everything efter the word 'Judgment’
ant atrike out lines 37 to 43, This meumber's view is thaet the
nrovision objected to is an attempt to condense in a few llnes
the proper practice in disposing of slternative wmotlons for
Judgment, or Tor a new trial, preseribed by the Suprems Uourt
in Montpomery Ward & Uo.

v_puncan (1940} 311 U.8, 243, and he

thinks the provision is too condensed, will not alwsye have
she sffeet whilch the drafisman intended, and does not
visuslize all the poseible sltustlons thst may arise, and 1%
is better not o attempt to ztate in the rule the practice
presoribed in the Montsomery Ward ocase.®
JULEE DORIK: Won't the mesndnie of the appellsts

court take cere of those situatlons? Whatever the rullng of
the trisl judge has heen, the mendste of the appellate court
is golng to tell him what to do.

| JUDGE DONWORTH: It will if this rale lets 1t do 1%,
I think that 18 the whole éiffiguity here, We are undertsking
to make a rule that may be in confliet with the decleslon that
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the oircult court of sppesls mpkes in 1fs desire to do Justice.

Whasever we say about the subsequent proceadings after re-

versal in the clreoull court of appeals, we zhould say, “unless
otherwise direched Ty the sirsull court of anpeals.” Thet is

811 we have to asy. We ecan lay down the rule ss to what

should be the case "unlees otherwize directed by the eclroult

eourt of appeals®, tult we certainly should not have a rule
that would aerente s conflict between i1t and the elreult sourt
of sppeals, whiech is there %o do jJusilice on the enlire case,
by some ironclad rule that we draw here in ignorance of what
the situabtlon is.. Make 1% a1l subject to "unless otherwise
dirscted by the oircuit court of appeale.?

PROFISHOR CHERRY: There are two matters, aren't

thers, An what you suggested, Hr. Chalrman? One 1ig the wording

‘ot thiz, to make sure that there is no lnconsistenay between

this actlon and the mandate; and the other, whiech I think ie
more vitsl, ie sz to wvhether there should be any such provision
at all. "

on the wording, 1t seemns to me Tthat a relstively
simple modlfication here would take care of that. Instesd of
gaying in 40 to 42 "and shall be =ffective aﬁly in the ovent”,
say "shell not be effective unless the judguwent ls reversed
and the mandate permits?, some such wording. That is the
negative and not the posliive,

THRCHAIRMAN: That im Just the way of getting at the
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thing. That 1s one of the points I am making about the drafis-

menship. 1 am worried that there may be a lot of other things
1ike that that we haven't sesn,

PROPESSOR CHERRY: I think thers 1s a great deal to
that other. It 18 entirely unrealistle %o éxpeet the triasl
Judge, who has heard the grguménﬁ on the law asg applied %o
the svidence taken in this case and concluded to grant a
sirected verdlet and $hat there should be Judgment, o go on

and take eare of one of these many branched, many headed

" wotions for new trial, with all the grounds invelved in theaw.

1t 18 o moot question, ae ir. Sunderland suggested, lor that
1g what he wounld regard 1t as being, %o give serious consider-
ation to whst 1s going %o happen 1f he ils reversed on g thing
he thinks ig so cleasr thail h@ is ready to order Judgment and
to hava that stand, even if the mandate permits 1%, because
he Jusﬁ isn't in moet ocnses goling to glve eerlous ceﬁgi&%r@tion
to the things you mentloned--newly dlscovered evidence and all
the other grounds for s new trisl. If he saye, "It ls clear
beyond peradventure to me that there ehould be Judgment,"
thet is golng to stop it. If, as Mr.: Jueblce Foberts indi-
cates, we are going to make him say, ﬂi\alse pags on the new
trigl metion,? I den't think he 1s golng to do it on those
other grounds.

THE CHAIRHMAN: That le whaot the opinlen of the

Supreme Court is supposed to do.
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PROFESSOR CHERARY: I think he may on the one ground,
on the weilght of the evidence, because he has been considerlng
that in considering the motlion for Judgment notwithstanding,
vut shese other things (vhether there has bsen a falr trial,
wlsconduet of partles, misgdirection of 3uégééﬁt, aad all the
rest of 1%) are entirely allen o that. I Just aaﬁ't think 1%
is realietle to expsolt him to go into all those when in his
view anything of Shet sort 1sn't necessary.

HE, DODGE: Did the Bupreme Court suggest in that
case that, AT the Jjudge below had denled the motlon for new
trial, that was conoluslve on them &5ﬁ-théy could not order a
new triasly |

JUDGE (LARK: Ch, no, and I hadn't supposed that this
suggested it., I mean, 1 &i&n't suppose there was anything
inonnsistent with the mandate even suggested.

i, DODGE: Why noty You say his sotlon on the
sotlon is effectlive if the Jjudgment 1s reversed; that ls, if
s verdioet was laproperly direobed.

JULGK DONWORTH: It should say, funless otherwise
directed by the appellste eourt.’ ‘ |

JUDGE CLASK: As I was sugzesting a few minutes ago,
i would suppose that would be understood, anyway. 1 don't
know that %here 1s any objection to putting 1t in, What I
sugpested was, *is resanded by the appellate asﬁrt for further

proceedings, without other direcilon”, or the language that
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Ju&gs Donworth suggested, btut I would suppose that 1t would

‘mluways be understood that 4T the appellate court has nmade a

directlion, that controls.

THE CHAIRMAN: When d4ild that deoision in Hontpomery
Hard cowme down? Do you iznow the date of 1ty

JUDGE GLARX: Yes, 1Tt is in here, 1840,

THYL CHAIRMAN: It has heen there five yemrs, and we
haven't had any rule. I think the lawyere san get just as
much instruotion out of FRoberts' decisgion as to how to do 1t
as anybody ean get out of this draft. They have been going
to his deelsglon for instructions about this alternative motion
biasiness for five solld yesrs. Unless we are goling to do a
worimanlike Jjob on thia thing, 8 perfaatly safe one that we
a1l have confidence in, why not let theam go on &ﬁﬁ‘aae
Aoberts' deolslon as thelr chart instesd of a rule? It 1s all
well enough to say that we think it munt be sgsumed that tThe
order of the dlstriet court on the wmoticn for new trial is not
golng to be effective 1f the mandate of. the appellate court
is inconsistent with that, but we don't say so, and when wve

Tind a provieion which on its face 18 so ineffective that

f you have to resd somsthing inte 1t that ien't there, then that

begineg to make me wonder how many situantions there are under
this confounded preciice that we haven't visuslized and haven't
covered.

SEHATOR PEPPER: %ould the diffloulty that you have
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in aind be met 2% 2ll AT this rule were to read somewhat ag

follows? I am referring now to line 38,

"If the motion for judgment ls granted by the dle-
triet eourt, the court msy in 1ts discratlon either dlspose of
the motion Tor a new trial or decline %o do so, In the latter
avent, [that Lz, if he declines the dispossl of the motion for
new trial, so that 1t is 8iill pending] 1f on appeal the judg-
méﬁt‘ig reversed, vhe trial court may then dispose of the
aotion for a new trial, unless the appellate court shsll have
ptherwise ordersd.”

JUDGE DONNCRTH:;  That is good.

i, LEMANN: Suppose he does dispose of the ms%iéﬁ
Tor new trial. XYou hﬂverco?er@ﬁ the case where he may elsot
not %o.

BENATOR PEPPER: 1 don't think you have %o provide
that 11 he refuses s new trial and enters Judgment on the
vordlct, then the aprellate court may reverse that Judgment,

PROVESSOR JHERYY: That isn't the situation. He has
granted the motlon.

#i, LEHANE: He has granted the uwoflon for new trial.

PROFPESOOR CHEREY: He bhas granted the motlon for
Judgment and denled the motion for new trial. f%hat is the
situstion you have in aind,

BR, LEMANY: Ho. I was thinking of the case reported

nere, whgre>h@ has granted the motion for a directed verdlet
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and has nlao granted the motlon for a new trigl.

THE CHAIRMAN: In other worde, ne has sald what he
would do with s nmotion for new trial if the 3aﬁgment doesn’t
stand. :

¥R, LEMANN: Tes, but Senator Peppesrt's formula would
not cover that é&ss.

SENATOR PEPPER: If his judgment 1s that there shall
be Judgment on the verdiot and no new trisl, then 1t is per.
fegtly clear that the appelilate court aay se$ aslde the jndg-
#ont on the verdist and instruct bia to grant s naw't?iﬁl or
enter Jjudgment without a new trial. You don't have %ﬁ»grcviés
that, That is a wmatter of appellate procedurs. They have
that power. What we are trying to do le to provide what the
dietriot court's duty should be, =nd I say that "the court may

in its discretion either dispose of the motion for a new tria)

‘or deoline to do so. In the latter sventv-.that ia where he

has declined because the Tiret event, his judgment, goes up
and stands, ls reversed, or is modifled according to the
Judgment of the appellate court. But if he has declined %o
grant a new trial and the judgment is reversed, "the triasl
court may then dispose of the motion Tor new trial, unless the
avpellate court shall have otherwise ordered.*

THY CHAIRHAN: That 1s repeating the Roberts' de-
clslon, | |

GENATOR PEFPER: Is 1ty
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TR OMALRMAY . Yes. Foberts said he shouldn't simply

deny the motion for new trisl becsuse he has granted judgment,

but that he must oconelder the motion for new trisl ond 4l spose
of it sloultansously oh n somdition, to wit: "I have granted
Judgment, but AL that doesn't stand, this 15 what I would do
with a wmotion Tor new trisl, 1 wuﬁla mgke an order th&%,=if
the Judgment doesn'y aﬁaﬂd, then & new trial is granted.® That
ié’what Justiae Eabe%ta wants him to do. So, he does pasg on
it in the alternative; that is to say, on the condition that
hie best Judpgment aboul the oasse la wiped oul,

AENATOR PEPPER: I agree that that isn't a reallstie
way of dealing with 1%, and 1t does seem Yo me that if we sub-
alt to the Uourt a ruls whish clearly makea 1% optlenal with
the trial court to dlspose of the motlon for a new trial when
ne snters his Judgment or to decline to do 8o, that 1s a
reanonable discretion %o give him, because then when the ocsnse
poes up to the HBupreme Court, the Supreume Gourt may either
make an order that is conslstent with the new trial, in which
asce the motlon is pending and can be disposed of, or muXke sn
order inconsistent with the new trisl, whiech 1s final.

THE CHAIRMAN: 1 suppose I am prejudliosd agalnst 1it.
1 hate to sec the double aeltion that Justlce Robverts' opinlon
eplls for ewbodying in this rals, because this slternative
wotion business 1s a common Thing out in the country I caae

from. You heve 1% in Hinnesots, and a gresl many of the code
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states have 1t., 1t is just ap simple as daylight. In the

forty yesre that I practloed out there, 1if you made a wobion

in the alternative, and the court granted Judgment notwith-
atanding the verdlet, declining Lo rule aé ﬁhe sotlon for new
triel, Af that judgment was reversed on gg@é&l and the case wan
of such nature that the é@p@l&&ta eourt didn't dlevose of 1t
the other way on a quaatiﬁn of law, 1% would Just sluply re-
mand the ease for Judgment on the verdict, unless the eourt
on consideration of the motion for new trial--

SENATOR PEPFER [ Interposingl: That ig precisely what

1 provided hwre.

]

L OHALIRSAN: Justlce Foberts dossn't like 4t. 1In

o

puiE

k

the declslons thet were olted in his opinion of the statle
practice that this thing was taken frou, they did it Just that
way. There wse no sueh thing as the hypothetissl disposition
of the wotion.

B, LEHANH: #3 I understand 1t, notwithstanding
Justice Roberts, gon obetante, if you were writing the practlee,
you would say that iIf the notions wers made in the alternstive,
the trisl Judge shall never pase on the motion for new trisl
if he grante the motion Tor Judgament, but he shall simply hold
that alternative aetion for ne# trial in abeyance until the
appellate court has aoted and then take such sotlon ss tThe
opinion of tae sppeilate zourt directs him o take with

respect thersto. That is the way you would wrlte it, as 1
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underatand 1%, if you do, you are telling Justlce Roterts he

was wrong, snd maybe we shouldn't do that, but, guery: If

we are agreed to do 1%, and 1f that would be the sluplest way
of direeting the practice, ought we %o do 1%7

HENATOR PRPPER:  And 1sn't there %he other alierna-
tive to leave it optional with the eourt whether he will dis-
nose of the motien ?er new trial or noty - _

| MR, LEHANN: Mo, 1f you do that, Senator, I think
you are leaving open thisg Pandora's box or conjuring itrouble,
beoause 1T he sxerecises his option, you heve all thepe 4iffi-
culties,

SRHATOR PEYPER: I don't see the dliffieulty, if he
exercices hisg option and refuses the new trial.

#R, LEMANY: Suppose he grants 1%t.

SENATOR PEPPER; I wanbt to take them'in the slterns-
tive. He refuses the motion Tor a new trisl snd enters his
Judgment. The thing that cowes up for review ls that double
setion. The court sbove éitﬁar can affirm altogether or may
reverse the Jwigment whieh has been entered and reverse the
deelslon not to grant a new trial snd send 1t back Tor a new
trial. We don't have to glve the ansellate court that power.
It has 1%, ¥hat we hsve to do 1s to provide for the conbingency
in which he exercises his option not to ruie on the motion for
new trial, which leaves it pending, in whieh osse the norusl

provialion is that when the cage comes back with s reversal on-
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the directed verdiot, the court msy then dispose of the motion
for new trial, unless the appellate court has otherwise ordered.
It does sesm to me thet thet is clear.

JUDGE DORUWORTH: 1 agree with Senator Pepper. I
think ths waln vice 1s in lines 40 to 42, wheres we undertake
to lay down s rule today as to what the mandate of the eircuit
court of appeals is golng to mean in a certaln camse. Ve say
there, "shall be effective only in the event that the Judgment
ig reversed and the case ls remanded by the appellate court
Tfor further proceedings.' That Lle none of our business.

SENATOR PREPFER: That is right.

JURCE DONWORTH: The effeot of . it, ss far asg the
mandate of i{he ciroult court of appesls is eeneernaﬁ; is for
that eourt to determine snd not for us to say now when that
shall be effective at all. The whole case is in the ecirecult
court of appeals, and they are there to render a just dselegion.

HE. DODGE: You would come pretty near Justice
Roberta' views if you 31$§1y gbruck out those last two lines,
wouldn't you, Judge?

MR, LEMANN: Btop with the word "sppeal” in line 40.

ME, DODGE: "its contemporansous ruling on the motion
for new trisl shall be conditioned uganthe outcome of the
procesdings on appeal. "

JUDGE DONWORTH: That woald be all right.

THE CHALRNAN:  ¥hat you mean is that, if you are
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polng to give the dlatrict court power or compel him %o rule

on the motion Tor new trial after he has granted a motion for

Judgment, %the rullng on the motlon Tor a new trial ie fo dis-
slose the dlspositlon he would mske of 1% A7 his jJudgment
doesn't stand. That iz, he sghould make an ovder on the new
trial motlen, intended to be eff&atiye 17 his order of Jjudgment
dosen't atand., b 1% doesn't say so anywhere in the ruls.

| B, mmﬁ:: T think %the Tirst question is whether we
want to folleow the Suprems Court's decislon or whether we
should make this rule what we think it ought to be, which le
guite different from that, I think.

MR, TOLUAN: Can't we do both by following hism and
then supplementing To T11Y that gapt 1t sesss %o me that iz
possible,

¥R, PODGE: You nome pretty nesr doing that 1T you
Just strike out the lant two lines.

JUDEE CLARE: Thet wuld be one way of dolng 1%,

Er. Podge. There isn't any doubt of 1t. Tet ms say that '

there has hesn confusion., I you wlll look back st page 57

of this pamphlet, you will see that two elreoult couris have
gone opposite ways alfter the decieien. DOne of then, the Third
Sircult, held that one order cancelled out the other and that
there was nothing to appeal frem, so they souldn't do anything
sbout it. 1 might add, too (I den't know how important this

is), that Justlee Fodberts thought that this langusge was Tine,
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THE CHAIRMAN: I would 1like to orocsg-exazmias him,

L Laughter

Here 1% says, °"A motlon for s new trial in the
alfernative asy be Jjoined with s wmotlon Tor Jjudigment, and The
apurs shall dispose of the aliternative motlon Tor a new trial
when ruling on the wollion for Jjudgment,”

That i3 all there 1z about that. I you apply that
sbrietly, if the Judge grants the motion for Judgmeni and
says, "Now, what's bthe use: I aw granting Jjudguent notwiih-
shanding the verdlel, and there ig no questlion of a sotion for
new trial,® so he says, *I deny 1t." Yet, il he were asked
to deeide on the motlon for new trial on the &53ﬁm§§19ﬁ that
his judgment notwithstending the verdict lsn't golng to stand,

he might toke the other view, snd this rule doesn's state that

he ie to deal with the motion for new trigl hypothetleally on

the theory that hies Judgment whioh he has granted may not
atand.

PROFESBOR CHERRY:; That iz the whole thing.

THE CHAINMAN: That iz another ease where 1 say we
don't visualize the realities here. I think it could be done,
i1t you want to write this all over and make 1t much longer and
desl with every kind of situstion that you can visuallze thal
might happen with all theae different ocombinatlons of fact and
law that may eonfront you. That is where I think 1t ls g
prabty difficult thing te do. That is why I felt tlmld about
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SUDGE DORNWORTH: I wouldn't try 1%,

PROFESGOR CHERFY: What about Senstor Pepper's supg-
gestiony

THE GﬁglﬁﬁéﬂﬁV I %hirk we should é&clﬁa the guest lon
whether we ought to go back on Justlee Roberts to the sxtent
of leaving 1t to the distriet Judge to spy whether, 1T he
grante the Judgment netwithatanding the verdiot, he shall
hyvotheticnily dispose of the motion for new trial. Under
Juatice Roberts' decision he hasn't any optlon., He is sunpored
to do 1%,

PEOFREBOR CHEREY: Qught not thisz UGommlttes to glve
the Bupreme Gourt 1its best Judgment shout what the vraectice
ought %o he, for whatever 1t ilg worth?y I think i1t iz quite
olear that Justice Foberts didn't visualize s number of the
things that have been discusgsed here today.

SERATOR PEPPER: Don't you think there is sowsthing
réally unfalr to the lsosing party in recuiring the court to
{dispose of the motlon for new trisl when he is entering Judg-
ment on Uthe verdioty His whole nind le fooused on the guestion
involved in the motlen for directed wverdlcet, and he oonunes to
the conslusion that there ought %o be & Jjudgment., Just asg a
mpiter of psychology, he 1s very rarely then in a pesitlon to
giveiatt&nﬁisa to 41l the guestions whielh in that event are,

as far as he 1s concerned, ucot, and yet they may be questions
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of the utmost woument to the losing pasrty if the court has

erred in entering judgment on the verdlct. It seems to me the

only purpose of having disposal of the motion for new trial
when entering Judgment on the ver&ie% is ﬁe\giva the appellate
gourt s kind of hint as %o what the mind ef‘%h% trial Jjudge ls
on the state of the reegrﬁ,‘an’ﬁh@ suppoelition that there ls
not going %o be a judgment on the verdiet. If the fact isa
that there iz nothing illuminating %o be found in‘the #t%i%ade
of the court on that subject beesuse hls whole mind ife full of
the judgment that he has entered, 1% secma o we that there ls
s element of injustles in binding the 1ltigant by that de-
clelon, as you would do if you compelled hlm %o make a pro
forug order, *I dismles the motion for new trial because I
have entersd judgment on the verdiet.® It doesn't sesm to me
to be justioce.

B, DODGE: I think that 1s entirely sound, and there
ig the further point that in one ocase the Third Cireult Court
of Appeals have enld that if the jJudge contemporsnecusly
orders a new trial, that rendere the motlon for directed
verdliet nonappealable. You have %o have a new trial anywa&,
and you can't ralse your question of law until after another
trisle--an unfortunate result.

¥R, LEMANN: Why leave the Jjudge any optlonv If we
sre not too timid about overrullng Justice Roberts, why not

put it thls way? *If tha judge refuses the motion Por a
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directed verdiet, s shall dlspose of the alvernative wmotlon

b for new trial., I the judge grants the moltlon for dirsctes

verdict, he shall wilthhold actlon on the amotion for a new
trial until the appellate court has acted."

PHOFESSOR CHERFY: I think there'are'twa answersg to
that, ¥r. Chairman. In the first place, you don't need it aes
strong as that. In the second plsce, you mey have a situation
where he 1s able to deal with the two, where you don't have
any of these things--ulsconduct, misdirection, or newly dis.-
eove&sﬂ evidence~--and he 18 ready to rule on both of theu,

i don't ses why he should be prevented from doing it, if he
Teels that he wants vto. The difficulty with the propozed rule
is that we would mske him do 1t in situatlons where it is
wholly unrealistlec to expeet him to do it.

THE CHAIRMAN: The case where it is realistic is the
gase where he grants Judgment notwithstanding the verdiet on
the ground that there ls not sufficlent evidence to support
the verdlet, and then he says, "Well, if I am wrong about that,
and if there wss some evidence sufficlient to go to the jJjury,

I think the Jjury's verdict is so contrary to the welght of the
evidence that I am golng to set 1t aside.” There [ have
visuaslized 4 cmse which is simple,

My own preference would be to draw the rule to pro-
vide that in case alternative wotions are made and the motion

for Judgment 1z granted, the district court need not disnose
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of the motion Tor new trial, but if the Judgment is afterward

‘set selde or reversed on appeal, the distriet court may then

sonslder the wotlon for new trial, unless that action is
inconsiatent with the mandate of the court of appeals. There
you have 1t. That 1s The praatice in zll %h@ag atatea. Thers
iz » raft of decislons in the stale courta under this very
alternative systen that we would have.

PROFESSOR JUNDEPLAND: I can'it see how that is

“discourteous to Justice Poberts. He was ruling on a sltustion

thet bad no rule covering it. Now we sre golng to put in g

53

rule covering 1t. I don't see how there is anything antegonis-

tio %o hies ruling.

THE CHAIRMAN: OF ocourse, his opinlon all goss on
the theory that somehow or other you are golng to save tlue
and save double appeals and everything if you do 1t his way.

I never could guite resson that out.

SENATQOR PEPPRER: I think you are wore likely to save
time if you lesve én element of diseretion te the trisl Judge
than if you put him in & stralitjacket snd compel hlam to, in
which esvent you are almgat gertain ln a hotly contested case
to get an unjust snapshot ruling on the motion fsfkthe new
trial end of 4t, 1f his mind 45 obsessed with the 1ldes that he
has a great questlon of law to declde and has decided 1t by
entering Judgment notwithetanding the verdlet.

Just to bring the thing to s hesd, I think the best
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thing to do 1s to see how the wind of the Coumlitee works,

1 move that the materisl in lines 38 te 42, inclusive, be

stricken and that there be 5&%8%3&#%@& the following:

“A wotion for a new trisl, as en allernabtlive, may be
joined with & wotlion for Jjudgment., 1If the éo%ign Tor Jjudguent
is granted by the dlstrict court, the court may in 1ts dis-
cretion either dispose of the notion for nsw trisl or decline
to do so. in the lstter event, 1f on appeal the Jjudgment is
reversed, the trial court aay then dispose of the motlon Tor
new triaml, unless the appellate eaurt.ahgll have otherwise
ordered, ®

ME, LEHANN: What are you golng to do then i the
eourt exercises its diseretion to pass on the motion Tor new
trisd sand grants 1LV

SENATOR PEPPER: 1 don't think we have anything to do
with that, because it is the judgment that goes up to the
ciroulit court of appeals, and the cirveull court of appesls ecan
do as 3t 1s of & mind to.

R, LEMANN: In one olreult they sald there was no
appeslable order now, snd they disuissed the whole proceeding.
That 1s at the top of page B?.

SENATOR PEPPER: That is becsuse the rule didn't
provide that there was an appeslable order. We are providing
here that where the motion ls in the slternative, the court

has the option which it will do. Then there is a provislon for
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an avpeal, which clearly neans--

JUDGE CLARK [Interposingl: WMay I ask a questlon,
Senator Pepper, comewhst along the same line that Monte 1s
bringing up? You know, in our other rule, Ruls 59, we naven't
suild direedly, I think, but we have put in é Tootnote what 1is
a well settled rule that a motion for new triasl suspende the
time Tor the running of appeal. Ars we negligent in that
rule or are wa doing it effectively enough so that people will
know it? 43 you gave the statement, the court declines fo
rule on the motion for new trial and, 1T the ordinary rule
referred $o in the foeotnoite to Bule 59 stlll applies, there
never will be an sppeslable order until he does rule.

MR. DODGE: Why can't we put that right in thia rule?

SENATOR PEPPER: Thet oan be taken care of.

JUDGE CLARK: The question I was ralsing was whether
your draft has done that,

| SENATOR PEPPYR: I don't think it hae done that. If

it 1s desirsble to spell that out, 1% can be done this way:
"A motlon for a new trial, as sn alternative, may be Joined
with a motion for Judgment. If the motlon for jJjudgment 1s
granted by the district court, the Judgment so entered 1s
apﬁealableﬂn—“

MR, DODGE: ‘notwithatanding the pendency”.

SUNSTOR PREPPER; “w--notwithstanding the pendency of

the motlon for a new trial. The eourt may in 1ts diseretion,
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having entered Judgment on the motlon fop Judgment, either dis-

ore of the motlon for a new trlsl or deeline to do so. In

e

the latter event, 1f on zppeal the Judgment is reverssda, the
trisl court mey then dlspose of the motion for a new trial,
unless the sppellate court shall have otherwise ordered.”

BR., LEMANN: "if the court exerclases its dlscretion.®

MR. TOLMAN: I have one other gqueastion thers.
Wouldn't 1% slmpllfy that 1f you put in the woprds "would apuly®
or "puled upont instead of *dlapose of "7

THE CHATIMAN: Gentlemen, I sugugest that the whole
trouble here has coms fromthe fact that we have adosted the
stute lows 1in some stetes that wvhen you make & motion Fop
Ju@gment.'yau hook on %to 1t in the seme motlon paper an altg%na«
tive motion for new trial. If you wipe that out in the
alternstive, 1t lsn't necessary. A fellow can make s motion for
Judgment end make a ssparste motlon for new trisl. He osn
biring the one on flrst and, 1 he loses, he man'bﬁing the othep
one on second. He can bring them on fhe aame day, 1T he wants
to. The Judge can render Judgment if he wants %o on the motion
for Judgment, snd the other motlon Just £alls by the wayside.
It ls absurd to say that the pendenecy of thsat motion prevents
the finality of the Judgment, becsuse the only motions that
destroy the flnallty of Jjudgment are motiong o set the Judg-
ment aslde, snd the fellow who has made & motlon for & new

trisl s the fellow who has the Judgment notwl thatending the
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vardict. Ho,

doemn't seek to

Judgment or the

its finality.
S50, I

papagraph sbout

aake & motlon Tor Judgment, 1L they want to.

make & motion Tor new tirial.

can't understand why the aotion for new trisl,
o aliernactively made, operates to stay the
on & Judgment that the motion for new triai
sel aslde. I{ 13 & motlon that attacks the

Tindings on whiceh 1t ls based that destroys

belleve T would Just strike out thia whole
alternatlive motlons. L&t them go ahesd and
¥ou osan alazo

You can make them in eny oeder

you want to make them, ssparately or altesnatlively.

SENATOR PEPPLA:

AL least you would want to provide

that, wouldn't you, becauss otherwise you would leave the

sltuatlon uncovsred by rulel

You at loast would want to pro-

vide that, notwithstanding the refusal of & motlon for Judg~

ment, the moving party should have the right to move for a new

trialy

THE CHATHMAN:

There 1s no estoppel. %hen you hsve

lost & motlon for Judgment. thare 1g no law or rule or prac-

tiece that prevents you from making the other. The motion rop

new trisl will have to be msade within the time speeified, and

of couras if your motlon for Judgment lsn't disposed of uniil

the time Tor making motion Topr new trial, ¥ou aprs cut. So,

Fou hive to make the motlon for new frlal, but you don't Just

meke them in the sltgrnative,
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SENATOR PEPPEH: But they would treat them as alter~

native motions if made wlthin the tims,

MA. LEMANN: They are bound to be, aren't they, i
you have two motions pending from the same party at the sawme
time, whether he puts 1%t on the ssume shest éf papsr opr tWo
sheets of paper. I don't think you would solve the dlrfleulty,
He., Chalrman.

THE CHATAMAN: I think you would, because 1t 1s only
beasuze of the fact that they are necessaprlly hooksd together
and both apre heard and disposed of at the ssme time that you
get into this mess here. Suppose T maXe two motlons, that ¥
make one for Judgment notwithstending the verdloet, snd then I
am afprald that 1t won't be gfanﬁaﬁ.rga I make o motion for new
trisl. Then I bring on the motlon for Judgment, and nothing
1s 2214 sbout the other; 1t Jjust lies in the files. I get
licked on the hearlng, and I bring up the other oneg. If I win
the irst one, the other one Just lies there, and nothing s
ever done with 1t.

Mit., LEMANH: Might not.

- THE CHATRMAN: I the Judgment 1s reversed on appeal,
snd I hsve & motlion for s nevw trial that is lying there pend-
ing.zggasan&bly brought and nevep dlspoesed of, then I bring it
up and say, “Qell. we got knocked out on our Judgment, vut here
1s our application for dlscretionary order on s motion for new

trisl.¥ Unless the mandate of the upper ocourt orders some
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othapr dlsposition of ths csase, you could do it.

HA, DODGE: ¥hat ls the 4ifficulty with Senstor
Pepper's motiont It seemed to me 1t covered it very well.

¥R, LEMANN: I think he left uncovered the gase whers
the distriot Judge eoxerclses hlgz optlon by gyanting a motlon
Tor dlrectsd Judgment and also the motlon for new trial.

EENATOR PEPPER: I wlll try to cover that.

MR, LEHANH: He could add a sentence to cover that.

SENATOR PEPPER: Let's see Af we pan do thet.

JUBEE DORIY: The two orders would be inconzistent.

Mil. LEMARN: Thst is what some Judgpes are doling.

PROFESSOR CHERRY: Thet iz to make one condltional.

HA., LEMANN: Iy he laaves the option which he wants
to do, he is §@vmitﬁiﬂg that 1n$eﬂ$iszensy to oceour.

JUOGE DONWORTH: Mot if he pute s hypothesis in 1t.

THE CHATRMAR: Thet ls the polnt, to get the order
sbout the new trial to mskKe 1t clesr on 1ts face that what the
court orders to be dene la in the event that the Judgment is
aftervards set aslde. It might not be set aside on sppesl.
It might be vooanted in the distriet court inatesd of being
set aslde on appesl. You could ssy "thereafter vacsated?,
couldn't youy |

¥R, LEMANN: Yes, you could do thet. I think the
addltion of # sentence to Benator Pepper's auggestlon might

eover that.
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JUDGE DOBIE: Suppose we let the Senator take a crack

“at 1t eng then poes on it after lunch,

GERATOR PREPEZE: Let's pass on to somethlng elsze and
see L0 we oan come back to thls.
THE CHATREAN: You get 1t up and hand 1% to the

.

reporter, nd durding the noon hour he umay e able to type 1t uo.

JUOCE DONWORTH:  Mr. Chslrman, thsre ls an incidental
guestlion here that bothers me & 1ittle. It is not connected
with what we have been discussling. T call attention 1o the new
matter in linsez %30 and so forth.

"The making of a motlon for Judgment in conformily
with the motion for = dilreocted verdlet shall not be neceasary
for the purpose of raising on review", and so forth.

Just before that we gay, "the court on motlon mode
within 10 daye after the Jury hsg been diascharged [ that 1s in
the case of no verdloet] may direct the entry of Judgment®.

When we say that the motion may be mede within 10
days andé then go on 10 say that no motlon at 2ll i¢ naecvessary
ag the basls for an appeal, lsn't that inconsistent? A motion
may be made within 10 dsys ln the csse of no verdict, but the
making of a motlon in conformlity shall net be necessary for the
purpoze of ralsing on reviewvw,

THY, CHAIFMAN: The thing here 15 worded, as I under-
stand 31t, in this way: If you ers golng to ask the distriot

court to reconsider and grant Judpment notwithstanding the
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verdict, yvou have to do 1t within 10 days, but 1f you don't
think you will get anywhers wlth him on that and you Just want
to redlse the gusstlon on appsal, then you don't make the motion
before the distriet Judge and, ander tbis rgle, you den't have
to, to rsise the question én appesal. Vhen &aa get up thers,
the upper court can declde whather he should have granted the
motion for dlreeted verdiot.

| JUDGE E@%ﬁéﬁ?ﬁ: Within 10 daye you must make the
motion in the case of no verdlet, 1f you zre going to make any.
You deprlive the lover court of tha right to enter finsl Judp-
ment in the omse of no verdlet unlass 2 motion 1g made within
10 days, a time limit., Then down below you say that no motion
s needed,

BR. LEUMANH: Uhy ﬁe@ omlt the words in lines 27 and
nE, "on motion mads within 1Q'éays after the Jury;has been dis-
chorged"t I understand the situatlon 1s this: The defendant
has noved for directed verdlet, the Judge denles ths motion,
sendg the ease to the Jury., and the Jury osn't agree and is
discharged. The poInt 1s that the Judge msy change his mind,
without -& new motlon, shd direct a verdlet, or you can go on
appesl from the frot that he dldn't direoct a verdict, without
renawiag.the motion.

THE CHATIREAN: Yor final Judgment. '

JUDGE DONUORTH: The appellate nourt csn reverse the

lower court, although the lowsr court himself couldn't have




1370 Ontario Street
Cleveland

51 Madison Ave.
Mew York

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions @ General Reporting

540 No. Michigan Ave.
Chicago

Mational Press Bldg.
Washington

364

done ‘At because the 10 days explrsed vefores the motion was made.

¥il, DODOY: You couldn't appesl without a motion ir
thers had been a dlssgresment of the Jury.

PEOFRSS0R CHERRY: No.

¥R, DODGE:  Without a mﬁticn‘fgvafably soted upon,
there wouldn't be any appealable question. Your only remedy

in czse of e dlsagreement 1s to move in the trlal court.  The

last s@nteﬁeg reelly zpplies to the whole preceding part of the

section, and not merely to thet dlsagreement part. In fact, it

can't apply to the inmnedliately preceding sentence.

THE CHAIRMAN: Judge Donworth, 1f the verdict 1s re-
turned sgainst you under lline 15, you have to meke your wmotion
for Judgment notwlthstanding the verdlict within 10 days alter
the recsption of the verdiet, and, consistent with that, 1if
the Jjury is dischapged, then you have to make your motion fop
Judgment within L0 dsys after the Jury hes been discharged.
The reason there 1s a time 1linit on 1t 1s that, if you don't
make the motlon, then the cage goes ghesd; it 1a put on the
calendar again and brought up for trisl s second time. I you
haven't any time limit, you could walt until the case got up
on the second trial snd then make s motion for Judgment and
interrapt the ordsrly course of proosdure. In disposing of
thls ocase whare the Jury dlssprses, 1T you are golng to get

Judgment for the defense or on the motlon, you want to get it

right away so as to know whsther the case 1s coming up again or
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whether 1% 1s golng to be appealed or whatnot.

JUDGE DONVORTH:  Pechaps you don't get any point,

point is that the motion 1s not at all necessary in the
a?pﬁllaia gonrt To get a reversal, but It s neoeszary snd
within 10 days in the lower court, ag stated hepe.

MR, DODGY:  If there ls a dlsagreement of the Jjury,
there is no appeuslsble case,.

JUDGRE DOWWORTH: Oh, yes.

THE QHATAMAN: IP there is no Judgment, youré%n’t
apopeal.

JUDGE DONWORTH: No Judgment, no, but Lf the Juige
decldes, "The Jury have disagreed, but I am satisfied now that
I should heve granted the motion for direeted vardict for the
defandant, " he can still do that.

MR, DOpas:  Yes.

JUDGE DONWORTH: VWhen he enteprs that Judgment for the
defendsnt, the case 12 appealable.

MA. DODGE: Trus, but aren't lines 30 %o 34 really
anplleabls only to the eaprlier part of the prule and not to the
lmmedintely preceding three lines? 0Of couwrse, the making of
the motlon 1s necessapy Lf there 1s & dlaagresment.

PROFEASCE CHERRY: You could transpose those sen-—

tenees, couldn't you, ¥Wr. Dodge, %o tuke care of thab?

CHAIMMAN: It 4sn't necsssary for the purpose of

relaing your quastlon on review. Thers can't be any raview.
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There ls no flnal Judgment.

PROPRESOR CHERRY: VWouldn't 4T be clearer LFf you
transposed those two gentencest Take ths sentence from lines
30 to 34 ond put it before the sentence thgﬁ”haw precedes 16,
whloh talks about if no verdiot was returned, lines 27 to 29,

THE CHAIRMAN: You would teke lines 27, 28, and 29,
and pilnce them after line 3l

PROPESSOR CHERRY: Thet 1s right.

M2, DOLGE: Yes.

PROPES30R CHERRY: Then you have £ll tog«ther the
sltustlon where there has been g verdlet, snd he mekes hig
motlon, and 8o on. He doesn't have to in order to.nppesl.
Then, hzving dlsposed of that, we come to thls other situation,
gultes separste, of what he oan do after the Jury hss heen dis-
charged wlthout agreement.

2. DODGE: I think thet is all-right.

JUDGE CLARK: Isn't there s gap thent At lesst, may
yoeu not think that there ls & gap?! As I understand 1t, you
want t0 have the thing operate sutomatlically where no new step
ls tsken at =2l11l,

| PROFESA0OR CHERRY: But it can operate automstically
where no new step is taken only ir there has besn a veprdlot
Hné c&ﬁ be n Ju&gméat.
JUDOE CLARK: Whyy T mean, why, theoretically?

PROUPESSOR CHERRY: Becouse if there has been no
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vaprdlet, theres 1z no Judgment,

0GR Just the same ng 1T the case hadn't been
teled,

H i ‘ ¥ . P ia i " PR | » . " .
THE CHATRYMANY Ho spreal beeaunse there has been no

final judgment.
ME, DODGU: I sscond My, cherry's motion fop the

tegnenoasition of thoss tve sentences,

]

THE CUATAMAN: I thsre sny obleotlon o thatr Ths

s

feporter has aone, Well, 1t 1z spreed, then, that lines 27,
P&, cnd 29 of the draft of Tule 50{b) should be transposed and
placed immadiately after line 34,

o

MR, HAMMOHND: I wondep whother the Uranssosition
=ould take eare of 1t or whasthey yod had better makse 1% in the
form of an %x&%ptien.

PROFEESOR CHERAY: T understood Jadge Uonworih fto

2]
]

=y 1% doesn't,

JUNGE DOXNVORYH:  That ls my ispreazslion.

W, HAMMOWD: In line 27, a vapy migef'thing. T no
verdlot wos returned® should be "I no verdiat,gg returned”,
It 48 a minor mattap.

THE CHATRMAN: Ten't thet right, Cherliey
JUDGE QLARK:  Yes.
THE CHATRMAN:  The word “"was® 1a ohanged to "ta® in

liae

ik
.y
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JUDGE CLARK: what 1s the other point, ¥%r. Hemmond,
sbout making an exceptions

MR, HAMMOND: T was Juat wondering AT the mere trans-
positlon of the last sentence, moving 1t up, would take ocere of
the point. RBven 1f you put the sentence 1ﬁ‘11§@g 27 to 29
sfterwapds, the langusge An lines 30 to 34 i1s still brosd
anough to cover the case where no verdict iz returned, lsn't
1%

PROFESSOR CHERRY: No, beosuse we haven't mentioned
thet casse yet.

M. HAMMOND: 1T see.

PHOFESSOR CHERRY: It oan't apply there becsugd you
pen't appesl.

¥R, HAMMOND: I see.

THE CHATRMAN: Have we anything further now on this
ruale, exeept to swslt the draft thet Senstor Pepper lg to pro-
duce this sfternoont If not, we will go on to Rule 52. Has
anybody zny changss to susgest in Rule 52(a)? It looks all
right to me. If not, hzs anybody any sugeestion s to Rule
52(b)1 | |

MR, Lgﬁﬁﬂﬁz Do I understand that under 52(b) the 10-
day perlod starts from the notice of the £1ling, vhereas under
73(2) the appesl time starts from the entry, without the
notioe, =nd notice is unlmportant? Lack of notloe doszn't

extend your time for appeal, but lack of notloce would extend
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your time for wmoving to sumend or for moving for s new trial,

:i an aeking to be sure. 1t saye in the note: *“The new spend.

ment in RBule 52(b) starte the running of the 10-day peried from
notice of filing éné not from entry of jJudgment. It le pro-
posed to amend Fule 77(4) eo as to provide fer service of sush
notice.® I had understood that, while 77{(d4) makes it the duty
of the olerk to give the notlce, in the csse of the appeal we
weygrgéing to provide that Af he 4idn't give the notice, that
41dn't extend your time for appeal, save to the limited exftent
provided.
I firat ask whether my understanding is right. If

1t s right, then I ask whether the positions are conslstent.

 JUDGE CLABK: They smre consistent unleas you say
that you can't treat these differently. This was the Chalrman's
sugzgestion, ﬁe‘mgy want to speak about 1% sowe more. I think
what we have done 1is to carry out what the votes wér%, which
were that you have %o have notlce of 8ll these intermediste
st@pa,iéﬁé the service is there made by the partles., Tor the
appeal the notiss 1s given by the clerk as before, and for the
appeal there iz the provigion that 4t must be within 30 days
except that the court, if it finde lmek of notice through

“exousable neglect, and so on, can add another 30 days. That

ig the acheme. 'That ies vhat we talked svef vefore.
WA, LEMANN: If you don’'t get any notice, you can

wove for a new trial, for smendments, at any time. I you
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don't get any notice, you can't sppesl after 60 dsys.

JUDGE CLARK: That is it.

AF. LEMANE: Of ecourse, it seems a strange result
because the appeal 1s the mere lmportant remedy. After 80 daye
you oan't appeal if you dldn’t get any ﬂatige, although you
gould have come in and ssked for a new trilal at any tims,

ME. DODGH: Have we requived notice to start the
period for a wotlon for a new trial?

MR, LEHANN: ¥Yes, so I understand. This does now.

JUDGE CLARK: Yes. If you look at Rale 59, 1t does
now.

R, LEHaNE: It did not reqguire 1% before. It does
now., rut when we got down to appesl, on account of that Hill
case, I think we sort of wsnt out of our way to emphasize the
fact that notlice igé*t a conditien to bthe sitarting of the tTime .
for appsal.

JUDGE ¢LARK: Of sourse, Monte, I suppose yaﬁ wight
have thls interssting situatlion: guppose that a fellow Tinde
he hasn't Gtaken his appeal in tim@, and he thinks he can get
sway with olsiming he ocan make a2 motlon for a new trisl. 1
don't know whether he ecould still-.

i, LEMANN [ Interpogingl: Haybe the tiume for appeal
haen't begun %o run, but there 1is no motion for new trigi pend-
ing. He 4ldn't have to make 1t Lecause he never got notilce,

Accordling to that, you never would have any Tinality of the
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Judgment on that theory. If there wss no notlce given, the

'ﬁjuﬁgm@nt is never Tinsl beocamuse the delay for a new trisl has

not run becsuse of the sbsence of notice.

THE CHAIRMAN: I can't remember thgt I had any
specisl intereat in thils thing at all.

JUDGE CLARK: Oh, yes. It was your general sugues-
tion. TYou went into this quite a good desl. |

THE (HAIRMAN: 1 wae interested in the question of
appeal, but this thing--

JURGE DONWORTH [ Interposing!: In answer to Hr.
Lemann'e sugpestion, I don't understand that the fact that you
file a motion for new trial ipso facto suspends the running of
the time for appeal. It ie the aciual doling of smomething in
refer@ﬁae to a new trisl that extends the time, and we have
glven deference %o H1ll v. Hawes here, as I understand it, to
the sxtent of glving the defeated parsty 30 extré days if he
didn't get notice. Am I right about thaty

JUDGE CLABE: That is right.

JUDGE DONWORTH: For appeszl.

JUDGE CLARK: The Jjudge may order 1t. You have to
ask Tor it and get it from the Judge, but you ean get it in
the proceedinge hers,

THE CHALRMAN: The tine erigmaliy rung from the date
of entry of ths Judgment and nod from the date of notlce of 1%,

but there is a preovislon for extending the time where you don't
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in Tact get notlce.

PROFEGBOR CHERPY: Jen't the point of Mr. Lemann's

sugeestion that, if he hosn't had notlee of anything, he hasn't

hreen yregqulred to meke a motien for new trial? If he gets hirs
notlee, he may go to the judge and get 30 days mors within
uhilch to appeal. Bupposs he just makes s moblon for new trial,
which hé is now entitlesd to do, beginning with the tiame when he
gotes notice, then that autémg%ic&lly anepends the ruuning of
the time within whiéﬁ he oan btake an appeal. A&ri unﬁe%@tsﬁﬁ
it, that was ﬁr; Lemsnn's suggeetion. It is not that he has
the right tc make the motlion, but that he exercises 1t at that
zat%r‘ﬂat@ with reference to the time when he gete natiee,’anﬁ
that time 1s sueh that 1t carries him well beyond the 20 days
for appeal. I aaﬁé&stse& that to he ¥r. Lemann's dlfficulty.

THE CHAIRMAN: s 1% your point, Monte, thet thie
new provision in 1$‘that'yau oan make a motion for new findings
amendling the judgment within 10 days after notlce of flliang the
findings, provides that Lf you don't get any notice of the
fiiingsaf the Judgment or anything else until after the full
60 @&yé have gone bty for aﬁpaal, %ﬁé that if then somebody
gives you noitlee of the filing within 10 days, that abrogates
the finallty of the Judgment?

MR, LEMANN: The same thing comes under 59(c). That
ig the diffilenlty. It seems to me the 4iffieulty 1s in one

case vequiring notice and not recuiring 1t in the other,
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requiring it in two ecnses, I should say, in B2 and BS, and not

‘requiring 1t under 73.

! THE G%ﬁiﬁﬁ&%:g’i may have had something to do with
the phraseology 9f‘this>%hing; eomebody elee made the augges-
tion, &gd'Z snid comething about the @@réing of it, but I
haven't the slightest dent Lleft in my braln of ever having seen
1t tefore. I certainly didn't have an ax out about it, be-
cauge there are s lot of things that I remesber very éistinat«
ly.

JUDGE DOBIE: That notice of the flling of findinge
of fact will ordinarily be given by the slerk, won't 1t?

JUDUE CLARK: Y¥er, and 4Lt can be given by any indl-
vidual.

HR., LEMANN: These changee were not in the thing that
went out %o tﬁe bar. It came up sppavently in our January
meating.

JUDGE OLARE: Yes. If I may bring this up, I don't
want particularly %o bring forth alibis. or anything like that,
but this wesn't wy idea, and I don't bélievekiﬁ very maech, I
would rather have the old practiece of the thing dating from
entry, not from notlce. The way it csme up was the sugpestion
for shortenlng the time for appeal, snd them the gquestion wéa
raised that the tlmes for takling these varlous proceeﬁlngs were
very short, 10 days for a new trial, and sec on., As 1 reesll,

T think thers hss been some outside suggestion of that kind,
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I think ¥r. Walter Arastrong raimed a questlon. Then the next

aﬁgvelagment wae that the tlme was long enough, 17 you were sure

there wag notice, but that the time night be too short 1T you

‘weren't. Perhaps that is 211l I should aseribe to the Chalrmasn,

but a2t least he did say we should separafe the two ideas.
That 1s, the time for appeal should be Eragt@ﬁ on the basis of
finality, Just as 4% always had been done, snd this should be
ﬁ?%atea differentliy. That, I think, is the background.

Qnar&; Hight 1t not be a 1ittle sounder to make the
10 ﬂaés, 15 days in the new trial, rather than from notice?

TRE CHATRMAN: Are we talking about subdivision (b)%

JUDGE CLARK: It is 211 the way through hers,

PHE OHAIRMAN: 1 have to stlek ay noze down on gome-
thing conerete here, | | |

HE, LEMANY: It comes up under H2,

THE OHAIEMAM: I don't etand back of that at all.

ME, LEMANN: It comes under 52(b), Mr. Shai?gaﬁ, and
slso under H9{e).

THE CHAIRMAN: 55(e)?

JUDGE CLARK: 59(b), too.

¥, LEMANE: 59(b) and {e) on page 49. In other
words, it comes up under a amotlion Tor ﬁew triéi and under the
findings. Feally, it is perhaps more troublesome under the

new trial provision. I brought it up here becsuse this is

where 1t Tirst appearea.
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JUDGE CULARK: 1 think we have almost got to treat the

‘findings the same as we trest the new trisl beoause of The

Lelshmen cmse ln the %aﬁ?ém& Court, until we try to overruls
ﬁh%%,‘ﬁﬁﬂ. >Thﬂ Lelehusn case 914 treat it the seme, held that
sotion for dirested findings did have the ﬁéﬁe effect as &
azotion Tor new trial.

F TR CHAIRMAN: I don't remewber this. I overlooked
1t.. The effact of Fule 59 is undoubtedly this: You have a
righ% o maxé s motlon for new trisl not iaﬁ%? than 10 dayse
after the notlee of entry of the Judgment, and if the Judgment
nas atood there for 60 days and you haven't had notice of 1%,
the time when the court might extend the time for appeal having
gons by, under this rule if you heard sbout the Judgment »

year iaﬁer you could come In and, within 10 days after learning
sbout 1%, meke a motilon for new trial znd start running anew
the tine Tor épﬁ@al.

MR, DODEE: I should doubt thas,. After the time for
sppesl hss explred, 1t wouldn't be a cusse of suspension by the
pendeney of the motien. 1 think the yarﬁy*s rights would be
solely thas&réf the motion.

- THE OMATIRMAN: How do you read into (b) a provision
that you shall not ha?efthe 10 é&?s after notiee of the judg-
ment, i1f the time for sppesl has expired? It doesn't say so.

I thiﬁkrth&ﬁ irt gcn'waﬁt o place ﬁnathér limisation on that

~and say that you pan't do 1t after the time Tor appeal has

1
<
]
J
1
;
3
a
§
§
1
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sxpired, you ought to say so in the rale.

BE, LEBANY: There wuld be s ecertaln inconzistency

'avan then., That would remove that partioeunlar ambigu&ty, tut it

gocus So me There would be a certain inconsistency 1T we atart
the time from notice of motlon f@é new ﬁriél'ﬁaé not reguire
13 for anpeal,

MR, DODGE: How about Judge Clark's suggesSion thab
wo make thlie 15 dsye and strike ont the notlce?

MR, LEMANN: I think we ought to stop to oconsider
whebther we should make any change, bscauge: under our origlnal
rulesa, which we haven't had any troubls about, the 10 days run’
from notlee. I s used to m practice which says that you have
te keep up with your cases and inguire, and you have to make
your mobion for new trial in 3 days. We have heen used to
that for a hundred years, and I thought 10 days wae rather
liversl wlithout this reguirement for notice., I was Just wonder-
ing how we happened %o put it in. It ecame only in January.
it wasn't in when we sent this draft out to the bar.

The Reporter has the sdvantage perhaps of reading the
tyranseript, so he knows all ours =ins snd errors. 1t doesn't
make any éiffér@nee, really, except to hbe sure we asre not
overlooking something that was trought out in the earlier dls-
cuselon, I don't think 1t makee any difference.

THE (HAIRMAN: Here is something that aie%urhs ny

mind sbout this thing. It waen't sn sttempt to extend the tinme.
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It wag to shorten 1%. The motisn for smendment or Tor new

“trial ériginally oould be made any tlme sfter Jndgment, 10 days

after Judgment. ﬁg? gometines the findings are filed and the
lawyey knows all about them, hut the Judgment nay not be
entered for six weeks. Under our rule as it originally read,
even though you Xnew 211l about the findings, you didn't have
to meke g wobion So alter them until sfter the Judgmwent was
entered,

My statement in the record here is:  "Sometimes the
Judgment may not be entered, but if the findings are filed,

he ought %o go ahesd and make & motion.® In other words, it
was to cut his time and not to extend it that this change was
nade.

R, Lﬁﬁgﬁﬁ: You 4idn't heve anything shout motion
in this suggestion, ’ |

JUDGE CLARYK: Oh, yea.

THE OHAIRMAN: “don't you think so? Anyhow, before
ve deolde 1t, lebt's go on with the reat, but I would offer
here now the suggestion, to be conslidered lalter in connegtion
with this rule, that Rule 52(k) be amended %o provide that the
motlon for amended findings be made not later than 10 daye
alfter notlee of the findings have boen f1led,® with s view %o
shortening the time and hurrying the thing, instead of extend-
ing i1t. I aldn't consider and didn't think about this gues-
tlon of setting asiée»the Tinality of Judgment.
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o, LEHANY: I think your notice Thought was sord
of inadvertent. Don't you think so¥
JUDGR LARY: I don't want %o make too muech of 1%
and of course 1t is utdmportant, bub, you see, T am o 11ttle
in this situsmtion: I come here az though 1 were praforeing
something that I raahwy opposed, bub it comes up Trom ihe

floor and Ly the time 1% comes up now, the proponent has s

1i%tle gone buok on ib.  That is all right. About 211 1 can
say 18 that thie wasn't ay ldes, and I wasn't vsry atrongly

for it. It cawe up over and over. Here on page 792

Wi, Lemann; 234 we pubt ln something about notloe
yeatardny! |

ohe Chadrman: Yes., ¥y polint is thel we 414, On
the wmotion for aew trial and the motlon for sumendsd Tindings,
we btentabively adopbed the rule that Lt would be 10 daye after
the notiee of entry of the judgment or afber the flling., I
made the point yesberday that there is no direcst sonnesiion
between dolng 1t that way on these intermediate zotlons. 1%
does not mean that we have té e ponslstent and do the same
thing on appeals

Pep, Lemenn: I cen Just see SYhat lawyera (1 don't
m@an‘the ones on Tthelr toes, but @ih&@g) mighi‘bé 1ikely %o be
misled if they knew they bad rnotice in one place and 4idn't
atop to realize thet they wouldn't have 1% 1in tﬁ@ other place,

and 8o on.

it
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ML LEMAEYM: Y am surprisingly eonsistent, I fully
sxpoeted to Find that I advoested thisa.

THT OHATRMAY: ¥ hod o one-ftrack mind, T wae think-
ing of hurrying the thing up and cutting ‘he fellow down., I
A14n't think sbout any of these other things,

PEOCVASOR OHEEEY: Vot having been here in January

Cbut listening to this record, it seems to me the Chalrman had

“in mind olearly in that statement the case where Judgment

‘Sen't entered.

THE CHAIRMAN:  Yes,

PROFPESHOR HERNY: But these ralés now pronosed
don't say anvihing sbout that,

THE CHATRHAE: You are right.

PROFESION CEEFRY: So, I don’'t think the wording now
reported carries out what seeme to have been In the wind of
the Chsirman st the time of that meeting and adopted hy the
weeting,

THE CHATRMAN: T was Just taking for gronted that
there wasn't eny Jéégment and that we ought %o meke him act
aTter notlce of the Tindings and not walt for the Judgment,

PAOFRASOP CHERRY: Thet 1s right.

THE CHATEMAN: Of coures, that Xkind of wmotlon would
rot vasate any time for appesl bepause 1% hadn't started to run
yet, no Judgment belng entered,

PROFESSOR CHFERY: These two rules don't do that,



1379 Ontario Street
Cleveland

51 tadison Ave.
New York

The MASTER REPCORYING COMPARNRY, Inc.
Law Stenography @ Conventions ® General Reporting

540 No, Michigan Bve,
Chicago

National Press Bidg.
Washingion

380

THE CHAIRHMAN: The way they are worded, they don't

"take scecount of that. Why don’t we go back and make it from

the dnte of the entry of the Judgment?

MR, LEMANU: VWhy don'i we just go back to the eﬁﬁry
of the judguent snd entry of the findings? I think 10 dsys is
long enough, and I think a2 fellow should keep up @ith:hisacése:
Of course, we have a provision in here théﬁ the olerk is éagw
posed to give you the notlce, as I understand 1%, so the normal
e&s@rwaulﬁ be that you would get the notice, but our rules are
Trawed on the theory that if the clerk falls down on his job,
thet domen't sxtend the time. You have to rely on two thinge:
first, your own dilligence in keeplng up with your case; snd,
gecond, that the clerk doee what he 1s told to do, which
ayﬁinarilﬁ he does. 1f you are not protected by both those
things or one of thew, you sre juet ont of luck, 1f you don't
got sround To 1% in 10 days. We have been gettling along with
thet Tor a long time, and na%céy has KleXed., I don't ses why
we need do anything other than elther to go back to our
original language in 52(%) or to émver what the Chairman had
in alnd, changing the wordsa originally sppearing in 82(b),
"sfter entry ﬂf-gu@gmén%“ to “after en%ry of the findinga",

PROFESSOR CHERRY: You have two limitations, as 1
take 1%, that 1t was éscidea in January to put here, 1
wonldn't suppose that there ought %o he any abrogntion of the

10 daye sfter entry of judgment but, ne I underatood your
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statement, ir. Chalrmen, you wanted to heve this further limi-

‘tation that if judgment isn't eﬁtsraé,'th@n there arve 10 dayg--

THE CHAIRMAN [Interposing]l: After notice of findings.
PROFESEOE CHERRY: Why chouldn't those two be stated
58 both limiting the time? |
| MR, LEMANY: I dom't think we ought to put the word
"notice” in at all.
| PROFRSS0R CHERRY: To take osre of the one case
tha%;ﬁhs Chalrman had in mind vhere there isga delsy in the
entry of Judgment.
e, LEﬁAﬁS: The findinge ave entered, aren't they?
PROVESSOR GHEREY: I know.
MR, LEMANG: YWhy not leasve A%, the entry of the

Pindings?

R, DODEY: Are findings always entered before Judg-
ment? ' ,

THE CHAIRMAN: Yot always. One of the thinge I s2id
in that eonversatlion in the record was that the Tindings might
not be filed for six months,

MR, LEMANN: Then you certainly wouldn't help by
thies amendment, because this amendment sveaks of notiece of
f1ling, shd if they are not filed, you couldn't have notice,
e you wouldn't be able to leave that. k

THE CHAIRMAN: If 1t 1s agreesble with the rest of
the Committes, I weuléslike to see subdlvision (b) right basck
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where it was before, and make no chsnge in 1t. I don't see
any point about the 10 days, ﬁeb@ﬁ? has complained that that
is‘ta@ short. ¥We haven't hsd any sgqueal about that from any-
body, froa any lawyer sround the country,

JUDGE . DOBIE: Suppose you had s case like this.
Suppose you put it baek that 1t shall be made not Inter than 10

dsye after entry of Jjudgment, and suppose that 10 days after

o the entry of Jjudgment the judge hasn't made his Pindings.

MR, DODGE: The findings ave not filed until 10 days
after the judgment. "

JUDGE DOBIE: Yes. Then the rule te nongense, Lan't
167 |

THE CHAIFMAN: I brought that out in what I was read-
ing from the record. I sald 1t was nonsense. I used that very
ﬁarﬁ.

JUDGE DOBIE: That may very well happen. The Judge
may enter judgment, and it tekes a long time. In some of these
patent cases I heve kunown some of these finﬁingsA%a run up a8
high se fifty printed pages and more than that.

w HE. LEMANN: The judge enters hle findlngs at the
time he renders Judguent. ’ |

JUDGE DOBIE: Ordinarily I think he does, and I think
a good Judge éught to.

ME, LEMANN: 1 never had a case where that wasn't

done,
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JUDGE CLARK: What was that, Monte? 1 didn't hear 1%,

HE, LEMANN: ‘Whether 1t ever happened that the judge
d4id not enter his finéings until long after he had enbered his
Judgment. The answer I am given ig that i? aamg%imss hesnpens
that he dosen't enter his findings until s conslderable period
after he has entered hls judgment,

JUDUE CLABK: Of course, slmost anything mgy happen
as to finéiags because they do all sorts of things, btut I ean't
?emémber & csse in my expsrlence where that was ever done. 1
wonder if you really could do it under our praetlice without
doling somsthing to the Judgment.

MR, LEMANN: I would think 1t sort of Tunny, becauss
1T there is no regulrement here to enter findings éhen he
enters Judguent, there 1a no reguirement that he &ﬁt@? his
findings at any time, and he might naﬁ enter them until the &0
days for appeal had gone by. It seems sort of foolish., Of
eeursé,‘ under our rules you don't have to objleet to {indings
in order to appeal, anyhow, _

JUDGE CLARK: 4nd under our rule 1t would be a
violatlon of 62(a) for the judge not to have done it the other
way. That is, he has filed his findings, snd he then directs
the entry of the appropriaste jJudgment in 52(a).

HR. LUMANN: Yes.

JUDGE CLARK: I haﬁﬁ?t suppoged you would have 1%

after that. HSometimes you will have it after the moment of
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Judgment, of course, but I 4idn't suppose you had 1t later.
On {b), if you put it back %o the time of filinge.-

THE CHAIRMAN [Interposingl: Intry of Judgment, you
nean, _

JUDGE CLARK: Thset is the ?aiﬁt I awm going to come to.
T don't think 1% should be entry of judgment, anybow. I think
1t should be the Sime of the filing of ithe findings,

MR, LEHANY: Which might be before the Judgment.

JULGE OLARK: Which might be before or after the
Juigment, but either way it should be from the time of the
fil;ﬁg of the Tindings, beosuse otherwise what unfortunately
may happren iz this: There often is a most surprising gap, a
period of time, sfter the Filing of Tindings snd the entry of
Judgment. I don't know why. It seeus to me to be a vielation
of our rule (I think 1%t is our Bule B8) which implies that 1t
should be done at onae, but they don't do 1t. I don't know
Just why. 1 hsve sometimes asked the lawyers, and they have
s8ald that soumebody wae in Arizons or sowething 152@ that.

BR. LEREANN: You think that 10 dsavs af%sé entry of
Judgnent wight be too long to objeet To findinpsi

JUDGE CLARK: Ok, yes. That is going o hold it up

some nore. Huppose there has been six months or & yesr between

the filling of the findings snd the entry of judgment, why
should they be able to come ln 10 dayas after that lengthy

nerlod?
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JULGE DOBIE: YWhy not make 1t 19 days and make 1%

“after the filing and cut out the notiee?

JUDGE OLARE: I would 1ike to eut out the notice.

I would like to make 1t after the filing. ¥While I versonally
wonld sgree with ¥onte, I think, thet 10 aégs is enocugh, I
would settle for 15, perhaps.

MF. LEMANN: I don't think we ought to extend the
time when there has heen no request from the bar.

MR, DOBGEY  Your suggertion would ftake care of the
rare csse where findings were filed after the Jjudgment.

JUDGE CLARK: Yea, that would operate the same way,
if it osan be done. I s8tlll wonder if it 1e a part of the
Judgment then or if 1t isn't just extraneous, If 1% ia, it is
10 days after the sctuasl operative facts, so to speak. ﬁgat
you are intereasted in is the findings.

R, LEHANN: It wsulﬁ-be anomalous that you would
have a Judgment entered on the firet of the month snd that
your days for new trigl would run out on the tenth. If the
Judge dldn't file his findings until ﬁhé fifteenth, you
coulin't objeet to the findings, and you acouldn't move for a
new trisl. It seems very unrealistle.

JUDGE DOBIE: Charlle, 1s 1t the nrsctioce up there
for the lawyere to draw the findings, or do the Judpes make

thelr own?

JUDGE OLARK: The lawyers have done it in the past a
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great deal. The elreult court, my court, has fought that 211
we can, snd we have had some lawyers to comply, and we have
had gqulte a Tew of the judges to comply. OF sourse, in the
original draft here I wanted to mpke 1t & 1ittle stronger.

The Hew York state statute reguires thad yéa submit your fiad-
ings before you submit the case but, you remember, at the
January meeting that wag struck out béa%usa sons distriet
Jaﬁgég objected. 1 atlll think that 1ls the proper way. Ye
havé suggesied that in our opinlons right along, that we don't
gare anything in partionlar sbout the lawyers® findings.

JUDGE DOBIE: If the lawyers do submit the findings,
that 1s 21l the more reason for making it fronm ﬁhe time of
findinge rather than from notleoe, because then they know about
it.

JUDGE CLARK: Yes, But the beet findings we gel are
really by the judge, without the lawyer. They are abhorter,
and they are more direet, and we know what they mean; but when
the lawyers get to drawing the findings, they are jJust argu-
ment.

THE CHAIFHAN: Vho has sver complained of the faeb
that you can mske a motion for smended Tindings within 10 days
after Judgment instead of only 10 days after the findings have
been filed? Who has ever raised any question %b@#t that?

JUDGE DOBIR: I will compromise on 10 dayve, 1 have
the same fesling that I think Monte has, and thet la, I think
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unless there is somethlng ssgﬁﬂﬁial'aécut 1%, I don't like that
notice thing. We all went into that in great detall. I think
10 dsays after filing of findings is enough.

THE CHALRHAN: Why should we make 1% fiiiﬂg of the
findings instead of entry of the judgmenti

JUDGE POBIE: Beoause we sald gsoms Jaﬁg@syén%@f Judg-
ment without making (indings; some, {indings without Judgment,
The two have no essentisl relation To saahsgﬁher,:&lthgugh 1
think the good Judge ordinarily would do both at the same tinme.
fou ean't object to Tindings untll they have been handed down.
He snters his Judguent, 10 daye gs bﬁ, and there a@é no find-
ings,

WR. DODGE: In the absence of any complaint, I don't
believe that we ought to change the rule as 1t was origlnally.
Let's make them both 10 days after Judgument and leave out
notice. I move thatl.

JUDGE CLABK: Of course, 1 &gree'with everything
exoept that I still den't see why it 1ls made after jJudgment.
The question wae ralsed why any change was msde. I aan't tell
in full detail, but I think the 1des of question arcse after
the Supreme Court's decision in the gagéﬁmgg ease. The motlon
for shanging the findings now, under that declsion, operabes
to destroy the Tinality of Judgment, and hence, when yéa make
the motlon after the entry of jJjudgment, that i1s one way of
holding off the finality of the judgment and, as I say, if you
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JUDGE DOBIV: That ie what I would want.

THE CHAIRMAN: You striks out notiee, and 1f the find-
ings are Tiled before the Judgment, your time runs from the
date of filing of findings, not froam the date of the Jjudguent,
whioh may be postponed for six or eight ﬁonths, as the Reporter
Juet pointed out, If the Judgment was rendered belTore the
findings, we reuove the shsurdity in the present rule requlir.-
ing a man to meke s motion within 10 days after Judgment to
amend Tindinge which haven't yet been filed. It really short-
ens & man'e tlme,

HR. LEMANY: You are saylng that we take Judieial
notice of the fsmet that the reguirements of our rules are being
violated, because our rules require that the Judgment be
entered right after the filing of the findings, and we are say-
ing in an explanatory note that we find thal tThere are a great
many osges or s nugber of cases, a gubatantisl nuaber of canses,
where judpment lsn't entered until long after findings, and
that we think therefore we had better ehsnge this rule, al-
though thers has been no reguest for it. It seems to me that
is sn unfortunate thing to do, that it rather takes notlce--

~ JUDGE CLARK [ Interposingl: I don't qulte see why we
heve to do all that. |

MR, LEMANN: We didn't even have this up In the pam-
phlet which we sent to the bar,

JUDGE CLARE: We Just say that ﬁhe‘impertant time
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here s the time of findinpgs and, therefore, the time should

‘run Trom 1t. I don't ¥now that we need to say one thing or

another, aslthough if we need to make more Justification, we
ean S5ay théﬁ the Judguwent may be delayed after the Tliling of
the fiﬁéiﬁgs. " | |

JUDGHL DOBIE: There s another thing there, Some-
tives whather g maﬁ is going to a§?@ai or not @Ail depend a
great deal on the findings. He will appeal on sertaln find-
ings, and he won't on ath@rg. I think 1% 1= very iluaportand
that you get those findings Ain shape prebty soon, and I know
of cgases in whilch one man sppealed the findings of anothep.
It they change those fTindings, the fellow will say, "On those
Tindings I k;‘mﬁf L have a good ohance,? |

JULGE CLARK:  Another thing, Mente. It len't very
realistic %o make s motlon fo ghanpe ﬁhe_findiﬁgs after entry
of the Judgment, becsuse the judgnent ordinarily won't have
the findings in it. The finﬁings ars a separabe docunment.
When the entry of the judguent eomese in, you hawe %o hunt
around somewhere for the findlings.

ME, LEHANY: Yet me ask you whaﬁ will happen 17 you
put in Tindings as your teat for the bheginnming of your time,
and the Judgment is T1led on the firgt of Hareh and the find-
ings sre filed on the fifteenth of Mereh., You can't wmove fovr
a new irlal any mors, but you ean move o ammend the Tindingse.

M2, DODGR: For purposes of appeal that may be
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lmportant.

MR, LEMANN: 36,:%hﬁ Judge changes his findings,
Concelvably you have an important point on the findings, and
the Jjudge amends the findings and destroys the basls of his
Judgnment, which he can no longer changs.

JUDGE CLARK: Honte, all I ocan gay on that is that I
think that means in law that, if those findings are actually
iﬁgarga?at@ﬁ, the Judgment ig now on the fifteenth. It has %o
be thet, I think. The Leishman emse, you see, saye that any
request for change in ths findings 1g & request for a change
in the judgment.

- 2. LEMARN: It 1s too late %o change the judgment
after 10 days from the Judgment. | |

JUDGE OLARX: Then I should think that the later
document has no sffeet whatsocever. I don't see how you could
get on a Judgment alresdy entered something later %o bolster
1% up. Perhaps you can modify the Judgment by bringing.in
eomething now that you didn't have in vefore. _

THE CHALRMAN: I wonder where all this trouble osme
about %his'rulﬁ. Are we just conjuring up a situatlion that
hasn't, so far as we know, been the subjeet of troudle in the
eourts: Is thet whal we are trying to do, or are we trying
to meet a situation where the courts have found the rules arve
not eatisfactory snd sren’'t working welly Is there any de-

cislon that causes thls worry asbout what is going to happen?
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I ean gee that 1T you visaalizé the possible foollsh situations,
Tut T want to know whether 1t has ever occurred.

JUDGE CLARK: It meems to me, as I auggested before,
1t 1 2 guesiion of %rgiﬁg to meke a guloker and ®ors dlrent

finality of judgment. Under the Lelshuag oase, the filing of

this motion holds up the Judgment, =nd if 1t has slready been

held up for gulie a perlod, 1% seens to be an UNNBoessary

- further stepn.

e QHATIRMAN: I had the feeling that the commities,
while 1% had adopted the princlple that the axniration of the

term was the basis for Tinality of judgment, was specifying

tiwe 1limits that had to be lived up to. On the other hand,

seeing that prinelple, we were talking about sxtending the
time under 80(b) for excusable neglect from six months to one
year, and with the time for motion for now trial at 10 days,
ws are nt pretty short shrift on the thing to shtart with., If
we serew a man dewn to a few daye with a very ahort time 1init,
and then if scmething happens fronm whileh he ought %o be re-
1ieved snd his time has gone by, we are hitting pretty hard.

However, I repudlate ny previous support of the
amendment o subdivision (b) of B2, T dldn't know whsb 1 was
doing. I was thinking in ternms of s onse where the Jjudgument
hedn't besn entered. |

ME, LEMANN: IT r. Dodge will adhere to his motlen,

which I seconded, 1 would like to aszk for a vote,
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JUDGE DONWORTH: Hay we have that woblon read?

THE CHATEMAN: The motion ls to let eubdivieton (b)
of Rule 32 stand as ls, without change, striking out this pro-
posed new matier in 1%; in other words, to let the rule staéﬁ
ag 1t is 1n the present Federsl Rules. |

JUDGE DOBI®: Ten days after entry of Judgment,

THE CHAIRMAN: Yes. If there is no Turther discus-
slen, I will submit the motion. All in faver of leaving sub-
divislon (b} of Rule 82 to stend as in the present rules, say
faye®: opposed.

Let's have » hand vote. All in Taver of leaving the
rule to mtand as 4% ls raise their hands. ' '

L Seven hanie were ralsed.]

THE CHALRMAN: It 1s oarried. Now we will passe on,
if there 1is nothing wore.

MR, HAMMOND: Under this rule several los Angelos,
Ualifornia, Ninth Clreuit coumittees suggested that if the
papties atipulated to waive Tindinge or, ae one of them esld,
whenever the psrties stipulate that thers will be no appeal,
there wouldn't have fo bhe any findings. |

THE Gﬁéﬁﬁﬁ&ﬁz éer%aiﬁly we will not adont an assend.
ment thst the parties can walve the findings, even though
there is going to be an &pﬁ@al. L

MR, HAMMORD: HNo. How about the other suggestiont?

THE GHAIRMAN: Do we need any rule on that? The
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parties stipulate that they are not golng to appesl and consent
that no findings be filed, and the judge etipulantes that he
will not file findings in the face of those stipulastions. If
he does, what happens? HNobody can review ‘him.

HR., DODGE: I think the ﬁiﬁtrlaé Judges can take care
of that,

THE CHAIRMAN: I think you can report to them that
on n stipulation of no appesl they ecsn do that sort of thing
tgdéy. I can't see the district Jjudge insisting on filing
the findings when both lswyers say he needn't and they agree
not to appeal.

If that is 2ll on 58, B4 is the next, »

JUDGE CLABK: On 54 Mr. Morgan has sent in a re-
phrasing whish I should think is pretty good. I will give it
To you in full in jJuet » minute. You may remember that we did
make one change in this. This rule on the whole is gulte
interesting. As 1% went out in our original draft, it wase
very widely approved. There seemed to be a feeling that I
thought was rether pleasing.

SENATOR PEPPER: Which one is this?

THE CHAIRMAN: We ave on 54(b). Is that what you
are talking sbout?

JUDGE CLARK: Yes. ’

THE CHALRMAN: And you are talking about the under-

1inéﬁ new material in lines 12 %o the end. You Bay ve have
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approval from the bar, It is a redraft,

JUDGE CLARK: It got approval in the form we had
drafted, In January wve added one thing that 1s quite important,
and I ghould think it would work out. I am Juet ecalling your
attention to that so that you may have it before you. Thalt s
the perhapa 1ittle addition in lines 16 and 17: ‘except that
upon a determinstion that thers is no Just resson for delay
the court may by express dirveotlon enter a fingl jJudgment?”,

e have provided, where the entire matter ian't completely
settled, whereas befors we provided in effect that the jJudg-
ment would not be final, tﬁ&t.%&e'&is%riaﬁ Judge may by thie
expreas finding end 1% that way.

Hay I give you Mr. #Horgan's 1aﬁguage?‘ He is only
revising the langusage.

MR, DODGE: Which lines are those you h&verjust been
speaking of%

JUDGE CLARK: %hat I shell resd you is a2 subatitutle
for from 11 down through 20. Beginning at 20, he takes vwhat
we have, as you will see when I read 1t. This is the substi-
tute for the first part. Shell I read 1% nowt 4s I understand
1%, this is just a change in form. He thinks that what we have
1z a little awkward in expression.

THI éﬁgzgagﬁ: 1 forgot about thisz rule. Oould you
tell me in a few words what we are doing by the draft we have,

what our point and objeot are?
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JUDGE OLABE: I should say that our whole point
in deafting this was to try %o clarify what we had done
originelly. 1 don’t think that we are really changlng the
gense Trom the origlinal that we had in 1938. Yhers has besn,
however, a good deal--gulte a 1little @iffieulﬁy in working
out when a Judgment is final and when 1% ian't. Of course, g
great deal of the difficulty has Lo exist anyhow. In the old
éays the Supreme éaurt had been quite insistent that whatever
wag in the cuse must be declided before 1t was finasl. There
were declslons by Justioce Brandels and others to that effect.
When we made our seblon so wiaéiy ineclusive, it would be
obvlously anfalr then to reguire thaﬁ_yaér actlon of 1libel
and your action on & prosmissgory note, &a?en@aﬁt'a'erasswelaim,
and one thing and another all muet be decidsd before anybody
could get any benefit of the Jjudgment, if it wae an entirely
separable thing. '

S0, our original ldes was to try to make what would
be onlled s split judgment, a part being the thing that was
alresdy settled and a part keeping the rest of the case aliva.
The gr@blem wae %o try to glve » 1;3@ of demgrostion bhetween
what might be termé& the fingl and what might be termed only
a provisional jaﬁgm&aﬁ. The dilfficulty 1s accentuated by the
fact that distriet Judges ususlly don't pay much attention to

. this, because thls iz not a matter that froubles them. They

will pass all sorts of orders elimlnating this clalm and that,
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and under ouwr rule sny order lis a2 Jjudgment. Therefore, there

might be s elaim, il they wede only a plending Judgment
etriking out thie part of the complaint, as %o whethsr thst
would be a Tinal Judgment or not, o, we tried o define or
to wark out = line of division belwesn the gomplete judguent
o o speak terminating the acﬁioﬁ, and the nartlal one, and
the line of dlvision we worked out was in general “all clalms
Tor relisf arising out of & single transactlon or ooourrence®,

Then the sugzestlon was made at our last meeting
$hat therse would s%lll be eases whers in the Jjudgment of the
trinl oourt the matter was mo thoroughly settled, even though
1t might not eome within the exaet terms of the single trans-
sotion, and so on, that it ought to be considersd flnal. %o,
we pubt in this provision that I have just raad and stressed
the one "except,® "exeept upon a aeﬁ@réinaﬁian [that 1s, by
the trial judge] that there ig no Just resaaﬁ for delay the
court may by express direction enter a final Judgment as %o
any one or more of such clalms®,

Wow I shall read Mr. Morgan's language.

Kk, TOLMAN: That is for what?

CHE CHALRMAN: Line 11, the underlined maﬁﬁefo "his
15 a substitute, aslz understand 1%, for the new matter that
we have in lines 11 down fo~~- |

JUDAE CLARE: lare 20, In other words, this is

right at the beginning of the rule, bhecause the rule as we
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tWhen more than one claim for rellef is presented in

an aotion, whether as claim, counterclsim, cross-claim, or

third-narty elaim, Jjudgment or jgégﬁantg may be gntareﬁ e
followe: ({2} When 21l elaims srising oubt of o single truns-
aotion or ocourrencs have besn dseided, s Judgment or Judguents
aﬁsﬂﬁieﬁéing them and terminating the sctlon mg o them may be
entered. (b} I, but enly if, the court determines that there
is no Just resson for delay snd expressly so orders, g flnal
Judgment may be entered upon one or more, but 1leeg than all,
elalus arising out of o single ftrensastion or ocsurrence.
{e) ITf at the tixe Judgment is entered upon any olaim, any
other olaim or elaims, whebther or not arising out of the sane
transsobtion or ocourrence, have not been ad judleated, ®

Now going on down to line 21,:“th@ ocourt may stay
the enforcenent of any judgment go entered?, and so forih as
in line 22,

Then he would insert, %o carry out his scheme of
division, {d) in 1line 24 before the word “If".

SENATO® PEPPER: Then following (4) would be Just as
iet

JUDGE OLARK: That is i%.

¥R, DODGE: Do you 1ike that “IFf, but only 1£"?

JUDGY QLARE: I think it 12 rather desirable to say

that. You have to make a stress, or slse you are golng to have
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a good deal of confusion., Before, in this draft we sald, "The

‘eourt nsy by express direetlon”. It iz an atiempt to emphasize

that in that evenbualilty souwe offirmabtive zotion by the trisl
Judge ls reguired,

SENATOR PEPPER: What kind of gasé would be one
where there would be an " and then it were not the only M4fee
It is like this where we hé?e *When but not until*. *vhent
ﬁéags “not until", Goeen't it? Doesn't "ATY mesn "only L£Y9

JUDGE JLARK: I think that thies more of an attemnted
admonision %o the trial Judge to be exmel. OFf course, you
can say that waybe it len't necsssary, but usually, you know,
the triasl judge signe any orders that are presented to him,
and 1t ie always s 1i%tle doubtful to know on this poimt of
finality what he means, beosuse he has never given iﬁ Y
thought. I mean that aeesms %o be the avpearasnce. HNalurally
he wouldn't give 11 a thought, because 1t doesn't affect hinm
very muoh.

SENATOR FREPPER: 1 szee.

JULGE CQLARK: This is only an additionz) sdmonition.
Maybe it isn't necessary, dut at least-- ’

JUDGE DODGE [ Interposingl: Frobhably thers sre a
lot of other cases in the rules which need 1t as much s 1t 1g
needed there,

SENATOR PEPPER: What we mean is: "If--snd when we

say 'if' we mesn it ,.;“
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JUDEBE CLARE: That 1s 1%, Yhile it 1s true that

" there may be a lot of csses in the rules, thils happens Lo have

pome wn, and thers have been g Lot of Troublesoms dletrlet
court cages of that very kind., I mesn we %g&ak of 1t the
more becauss wWwe oan think of the aestusl canes,

THE CHAIRMAN: It sounds like thls Sraffie sign which
85Y 8, *Full atop, and then go shesd.” "Stop® ian't enough.

fou have it here now tihat 16 1s posaible for s Judge
in his discrebion, upon clalms arising out of the saume
sransacbion, if sowe of theuw are declded, teo enter z final
Judgwent on some of thew, slthough there are others., That
forces an appeal 30 you are goling to reviesw., Blaying the
execution of that Judpuent dossn't help sny of that, doss 17

JUgos QLAHK: Thab is right.

HE. DODGE; The substance of this has gone out to the
bar, dere there any adverse couuenta?

SJUDGE SLARE: OfFf course, you understand thet fthis
inst provislon, this extra pouwer to the 4iatriet Judge, lsg
something new.

HR, DODGE: The three lines An the middle there?

JUDGE CLAFE: Yes., That hes nevor gone out, What
went out was the rule in substance without 1%, Az I say, the
rule before raised guite a surprising smount of spproval, I
sy surprising becsuse I Thought 1t wee s technloesl polnt
which elther would te é?éflaakﬁﬁ or they sight wonder vhab 1%
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all meant. Apparently 1t was practiceslly unanimous among those
who ecommenied on 1i%. They erld they thought 1t wae a good
thing and clarifying.

JUDGE DOBIE: Do you prefer the Morgen draft of this
one’ |

JUDGE OLAFE: I think the Morgen draft 1s good, yes.

JUDGE DOBIE: 1% epells 1t out a little more clenrly.
| JUDGE OLARE: Yes, and 1% divides it, {a), (b), {(e).
I ratheyr think go, yes.

PHT OHATRMAN: Charlie, I remrunber thers were caseg
in your court that you and I hsd some correspondence shout
several years ago, in which partial jJjudgments had been entered.

JUBGE QLARK: That 1s right,

THE CHAIRMAN: They were final Judgments, all right,
and san appesl was taken. HMeanwhile, there were some other
elalms involving the sgane transsction, common guestions remain-
ing undlsposed of, and thla judgment, 1f not reversed, might
be eastopped by Judgment, if not estoppel. We got into a meas
about it. I think I btook the view then (whelther or not I was
right ls anothier thing) that where there wers a lot of clatms
connacted in sueh a way that the Judgment in one might be a
bar or esboppel to a verdiet in asnother, the Judge ocught not
to enter the partisl Judgasnt antil'all‘the otheyr glalms wvere
dlsposed of, and he wouldn't be controlled by that Jjudguent.

I remember that I thought you were inelined to agree with nme
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that that was the way %o do 1%,

As I understand this proposed additlon that you have
in here about the Judge entering the single judgment on ong of
the elalms that he thinks therc ought %0 e no delay abous,
you are giving him suthority to do that vaﬁ% thing, to entler
a Judgment on one olaln when there are others connceted and
rolated and undisposed of, If that Judgment is final, an
appeal has to be taken on it, and if it is not, 1t is golng to
musa‘up the remainlng olaims connected with the sauws 1lltigation
by estoppel,

Why do you think now tha’t we ought to allow the
dletrict Judge to enter a partial Judgment in a esse like thaty
Do you think he oughit not to entsy 1it, and get you in position
where you eonsider your Tinal Judgment as indirectly dlisposing
of n whole lot of other clalms that happen to be in the casel

JUDGE CLARK: Thie wasn't oy suggestion, znd I anm
not partieulerly orazy sboud 1t, but I can explsin how 1t ocame
up. ‘There may be places where it may seem harsh 1f you don't
go it, That is Sh@r@ it really cauws up.

HE E@B&E: Are you Lalking about lines 18 te 10%

JUDGE CLARK: That is 1it.

THE CHAIRMAN: It gives the gourt power to enter
Judgment on part, whers there are a number of them, all arislng
out of the transgotion, and only one hag been litigated,

MR, DODGE: Gdve him the right to enter Judguent and
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go on and say, "exespt that?,

JUDCE GLARE: Let me glve a 11%1le of the baekpround
of how thia took plarce. Plret, I did sgres with you thoreughly
and I sgres with you now that distriet Judges in general ought
not %o do 1%. What I wae searching for w&é some way whereby
they wonldn't de 4%. You see, 1% 18 & 14ttle %Too much %o ex.
neet of them that they won't if you Just sdmonish thew net to,
because of what haﬁ?&ns, They will have & bearing on poue
a%gegtigﬁ. A typlosl case is o comnlaint where the same csuge
of aotion ls stebted ln Aifferent counbsz and different theories.
There will be a wotion directed to one, and the Judge will
£ile & menorandum saying, "I think thet is insufflelent, and
I atrike At out, " whereas with praciieally the szzme faotual
situation =& ln The other eounts, Af the clerk were fto enter
an order on that, It would be a Tinal Judgmend, Aetuslly
what happens ls that the winning party usually in owr balliwiek
rans around with an order which the Judge signs almost as a
satter of course,

Of course, I suppose that 4T thers were a cirouit
Judge over his shoulder saying, "Pleage don't do that beoause
that isg going %o ralse 2 lot of trouble,” he might not do i%.
0Of course, that doeasn't happen. It 18 the most natural thing
in the world that the Judge jJust eigns the order, and then the
other fellow heging Yo get puzmzled and ashs, "Is thet » fiéal

ordsr or is 1t notv® In order to be safe, he takes an appeal,
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and then they get up before us wlth thelr record all made up

on that sort of thing.

o, 1 was trylung to look for somsthing that would
help to prevent that. I don't thiank you can mske this mechanl-
eal. I don't think anything will ccmple%aiy golve 1t. It ls
just Lo help out some. One suggestion I made o the comnittee
bvefore was that it be required that every Judgment be labeled
whether 1t was final or not. I mean that the Judge should
definitely have to pass on that issue and put it in his diree-
tion fTor entry.

MR, DODG%: Do you distinguish between "a Jjudgment
or JjJudgumenis adju&ieating thea! and the Tinal Judgasnt?

JUDGE CLARK: Oh, yes. That 1z what we are trying to
do. The couris have ruled thet a Judgwent adjudicating only
one count, leaving alternative counts, is not a Tinal Judgment.
You see, they haven't settled all the same olaims.

MR, DODGE: This dosan't make much sense to the
casual reader who 1é not  famllisr with those deeisi@ns. The
court may enter a Judgment or judgmentis on them, exocept that
upon a certain delermination 1t may enter & fingl Judguent.

THE CHAIRMAN: You haven't caught the first part of
it. It allows the judguent to be sntered only ﬁheéxevepy“
sounterclalm, cross-clalm, or third-party élgim having any
relation to the transsetlon has been decided. HNow ﬁhé BXQE] -

tion allows him to depart from that and enter a partial
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Judguent on one of those olalime walated to the same transsetilon

even though the others have nod hoen decided,
MELODGDAE: I thought the prelisinary clsusze applied

o bthe whole senkencs,

THE CHATRMAY: It does. It says, "until 211 claime®.

JUDGE CLARK:  "When buat not until?,

R, DODGEr Mg Judgment or ndgments sdjudicating
'tmaa may be SntEred ... gxoent that .... the court may by
express direotlon enter a finwl Judgment as to any one or more
of sueh elslus®,

JUBGE CLARY: IT I may, lebt we tell how the "except?
clansge came in, I wlght point out that I think that ﬁaé%,prem
gent sowe doubS. I am not sure of itas desirability, but first
how 1% came in: The gugsgestlon vas made 0?1g1ﬂ511§, when we
had "a211 elalms aprising out of z single transaction, including
counterelsima’, that we ghould put in “‘erogo-olaims and third-
party olaime”, T suld thet it seensd to me perhaps a 1ittle
harsh, 1f ther: ware g g¢ross-clalm bebtween the two defendants,
that the baﬁil& an that lesue should hold up the sntry of the
mein Judgment. So, I suggostad that that be strieken out of
that provision and that we not hold up the Judguent for the
declslon on crvss-elalms and third-party olaims; but the
Comultter declded ageingt that on the theory that 1t was wiser
%o have a uprovislon that gensrally that should be in the

situation, but that there should be & provision zo that the
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Judpe could take care of a speelsl sltuation of that kind, and
thaet is where thie "except’ elause developed.

M, DODGE: VWouldn't it be elearer to put in Yexeept
thet even vhere all elaline have not been ﬁ§eiﬁeﬁ, the court
mgy enter®? |

THE CHAIRMAN: Yes, that would improve 4t, That is
what he mesns.

| MR, DODEE: I d1dn't understand it when I first rend
it.>

JUDGE CLARK: That is what 11 mesns.

THE CHAIBMAN: The draft ls defilclent in not saying
that, I think,

JUDGE CLAMK: Do you think Mr., Morgan's is? His wae
2 1ittle diffsrent. You are guite vight, Mr. Dodge.

THE (CHAIRMAN: How does he word that exeception?

JUBET CLAYE: He puts thet In a separate provislon,
{(By.

THE CHAI¥MAN: Does he change the language of 117

JURGE CLARK: He says this: "If, but only if, the
sourt determines that there 1u no just reason for delay and
expressly so orders, a fingl judgment may be entered upon one
or more, but less than all, elalms srising sut of s single
transaction or oceurrence.® He ghtates 1% affirmatively.

THE CHAITMAN: ‘less than all", I remenber I had

this experlence before, of what trouble you have on s batch of
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gucoessive appeals In the same 1itigation.
JUDGE CLARK: That is 1%,
THT CHAIREAN: Partisl judgaents were snteved, znd

the appoale were tzlen pleosmsal, one clalm and then another.

Cleveland

Yhen you allow the Judge to enter a Jjudgment on one clalw

1370 Ontario Straet

arlsing out of the sazme Iransackion, znd you hold up She
others for further decision, than you take an appeal up on

that. Thon, when you get around to decifing one of the other

31 Madison Ave.
MNew York

olaime, invelving that sazme trenssction, thers ls g finsl

Judgment end appeal there. I su wondering why the olrcuit

courts of sppeal don't Junp on this thing and say, "Here, we

don't want plecenmenl appesla,’
SENATOR PEPPER: I wae wondering mbout thut in
connectlion with the thing we were talklag about on Rule 50,

The clroult court of appsals, apparently, in the Thira firoudt

The MASTER REPORTING COMPANY, Inc.
Law Stenography @ Conventions © General Reporting

oase said that where there hag baeﬁ an aliernstive motion Tor

Judgment and for a new trial, and the court granted doth

motions, but then there was no appeal from the order msde on

540 No. Michigan Ave.
Chicago

motlon for judgnent. We are proposing to make that finsl so

ag to reeoclve that Aifflioculty and let it be'&ﬁ?@al&bl&, bat I

supposs that the olrouit court of appeals, in spite of anythlng

National Press Bldg.
Washington

we say, maY say, "Ve are not bound by those rules. Ue don't

think this was a2 Tinal and spseslable jJjudgment,
PHE CHALFMAN: Here ie the way it osme up in the

Second Clreult. I had to admit in ®my own mgné that thie
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partlal Judgmont was a2 final Judguent, and thers was nobhing
that the oourt of appesls couwld do Trou that aspeet ut to

traat 1%

izl

= sush, bubt I sald that I felt that the clroeult

court of appeals could nob desl with the merlits, assuming that

it w29 sppesladle and wes a Tinal Judgment, but that it could
vacste any raméﬂﬁ the Judgment below on the ground that the
dlstriet court was 111 advised to enter a Judgment antil the
other olalas relatiﬁg to 1t had 211 been disgposed of. They
oould do that even though it was & Tinal Judgment. They cowld
gay, "We think 1t was a miabake to enter Judpment at all be-
fore disposling of wiw other clalums,” and could vacate the
Judgmant,

A, DOBGE: Is it clesyr that there is a diflerence
bebwesn o Judgment adjudiecating & olalim and teruinating the
peblon se o 1t, and s Tinal Judgment a8 to s claim?

JUDGE CLARY: That is a Tinal Judgment. If you have
e Judgment adjudleabing ooupletely the clalm and all sounter-
olajims arising oub of i1, the idea 1g to make & final Judgumenb.
Suppose that you have in the complalnt & count on 1ibel, a
count on an auloinoblile seclident, and a count on a promissory
note, You night have all those. fuppose that in that ocase
you heve n Judgment at onee on the note. That would be final
a8 %s‘that aspeet of the case., Buppose, on the other hand,
zhaﬁ you have sn subtomobile acosident and you pat in six

different counts stating the thing. I don’t know how they get

1
|
1
3
|
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_six oounts, bub thay 4o that with a good dfeal of repetition.

tme very ordinary wal of doing 1% is %o pud in one sount for
negligence and ons count for willful negligence. That 1a offen
Gone. Suppose the Judge should 28y, “Thers 1 No proper alle-
gation here of ¢111ful negligence. That count shall go oub.”
wmha winnlpg counsel runs around and gets him to sign an ordery
that 1t 1s oub. 1e that a final or appenlable thing? it

amé;ht not to ve.

wa, bongs: 1 understoosd you to any that the language
in 14 differed frod the langusge in 17 in thet reapeot,

JUDGE GLARL: Yes, it 18 supposed to. The intent
of fhﬂ exception le Lo ealt on what we have already provided in
14, Thers is no guesilon shout that.

ol GHAIRMAN: In 14 he san't enter any judgment
until 211 clalms arlsing out of the transacilon have been dle-
posed of, Qhaﬁrzl comes slong and makes an excention to that
and says thab the court mey enter & saparatle Judgment on just
one of those clslme, although the rest naven't been deglded,

17 he determinss that thers 18 NO just reason for delay.

MR, DODGE: Yes. Shat dlstinetion is perfectly
clesr. Thst is & distinotion based on the fact that in the
exzoepting clause all cleime for relief have not been elted,
but 1s there any diebtlnobion (1 ask this guestion sgoln because
{ sm not yet clear) petween 8 Judgment adjudicating s clalm

and terminating the action as to 1%, and s final Judgwent a8
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to the elain?

¥R, LEHANY: Isn't the Judgnent in 1ine 14 still a
final Judgment?

HR, DDgE: Yes,

Hi. LEMANH: I thiﬂﬁ it is. I% ecannot be entered
uader 14 until 21l matiers have besn dlsposzed of, whereas under
Ay S

‘ JUDGE OQLARK [Interposingl: I don't know that I
%aiia follow Mr. Dodge, beecause I thought what we were saying
wag bhat thst Juﬁgﬁa&% wag a Tinal Judgment,

B, DoR@E: I sisunderetood what you sald someblme
ago when I asked & simllar guestlon., I guess you 4idn't under-
stand the guestion.

JUDGE QLARK: I guess wmaybe I dida't. That part is
a Tinal Judgment there, Then when you go down below to 1ine
24, that is the non-finel Judguent. What you were reading woe
the final judgment pert. The "exoept’ elause 1e 8 slight
24dition, 2 discretlionary afdltion o the final'jaﬁgm@nt.

MP. BODGE: The reference to the word "final® would
he misleadling.

M, LEMANN: The use of the word “final® in linme 17
and not in line 14 1s what gonfluses ﬁfi Dodge,

THE CGHATRHAN: lLine 14 uses differsnt phraseoclogy.
“a Judgment or Judgments aﬁ;udieatihg them may be entereé'aﬁa

the agtlon theroby terminates as to them". He says that means
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a Tinal Judgment.
JUDEE OLARK: Yes.
HE, LEMANH: Then why not use "final'?
THE CHAIBMAN: Line 17 doesn't use all this rigmerole
and says, "may .... eater g final gudgmeﬁ%?.
AR, LEMANN: Why not use the word "final® in 14, %607
JUDGE CLARK: I don't objeot. It is meant to be

final. I s%ill am &Qﬂdering a little whether the "exgept®

- glause should be in at all.;

MR. LEMANN: What you are doing here is introducing
a new ldes in the rules, the distlnotion between a final Judg-
went and a non-Tinal Judgment. That is what this does later on.

THE CHAIRMAN: No. You don't enter the Judgment at
all if 811 the clalma haven't been adjudioated,

JUDGE CLARK: Monte, I don't think we are intvoduecing
any new idea at all. We may be introducing new language, but
what we are frylng to do is to make a clearer line of division
and sdmonition. This question was in here from the beginning. _
It 1s in here in any case where you start couwbining a lot of
different clalms in one Judgment. Either you have to say what
18 going %o be very harsh, the old rule that you can't oon-
slder anything final until everything 1s final, s$ill applying
that under a very changed situatlion where it is rather unfalr
on the whole; or you have to have this kind of split judgment
thing. Our original ?ﬁi@ had the eplit Judgment and, as I aay,
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uy own conception 12 that eoxcept for thls new texnept® clause,

‘what we Aid was no different than hefere, only an atteumpt more

clearly to stale 1t.

Somehody asked why the elireuit court of appeals
didn't take care of this. We are human. %é dig try to take
gave of 1%, dbut were not greatly eonsistent. Ye have szent
baek gulte & few cases. 1 wrote one myself.

THE CHATEMAN: You sent them baek and told them
that they ought not o have entered the Judgment, that they

were premature in entering 1it.

JUDEE QLARK: Yes. éa 1% usually comes out, we Just
dismies the appeal. We say 1t shouldn't have been done, and
thercfore we won't consider it, They are gll there, they
have their briefs, they have printed the thing, and so on, and
there ls a 1ittls t@ndéney, if we can, to dispose of 1%,

Every tiae we dlspose of 1%, I supposee that is an invitatlon
to do something more. Bo, that is an invitation to the clreunlt
courts to 284 to the confusion.

Again I want to gay that I don’'t belisve any
mechsnical rule ig golng to settle this finzlly. All we can
nope to do is to try to mske a little clearer signpost.

SENATOR PEPPER: But when we decided that you conld
Join libel and an sutomobile aceident, 1t was foreordalned
that we had to do something like this.

JUDGE OLARK: That is it.
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MR, DODGE: This rule withoubt the "except?® clause

‘epparently has been approved by the bar. It has been sent out.

Why 4id we add the "except! clause after sending it out be-
fore? | |

JUDGE CLARK: I got holsted by my own petard a little,
I raised a particular case that seemed g little harsh. The
narticular case was that of a cross-eclaim. A ecross-clalm, you
understand, 1s a fTight between two defendants. I sald, Is it
wise to hold that up while the main claim is stlll being fought
out, or vice versa? Suppose the maln claim has been adjudicated
and the oross-claim ig not settled and is holding back the
malin claim while they settle that. My own solutlon was to
lsave out any reference to cross-claimsg, and so on, and to
cenbor our attentlon only on elalinme and counte?elaims. s 1
sald, that suggestion seemed %o have some Gifficulties., I
think you a&ll thought that might leave a hilatus, At any rate,
having suggested that, I got your minds to thinklng about the
gituation, snd you 4id think it would be s 1little harsh in
that casé.

A sues B for an sutomobile injury. B 1s now suing
the XY Company for insurance. Query: Whether the court will
conalder those two separate matters aﬁd whether the court might
say to A, "We are going to hold up your Judgment until B and
XY have settled." That wes the kind of case we were visuallzing.

[The meeting adjourned at 1:00 p.m,]
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