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ORNATOR PEPPER:  ‘a final Jjudgment or Judgmente

sad judlesting them msy be entered,

THE CHAIEMAN: Insert "final” before *judgment” in
{1}, s finel Judgrent or judgments adjudieating them may be
entered." Ig that the way ryou want 1ty |

FE, ODaR: Yes,

THE CHATRMAN: Ye would eltrike out the clause, *and
terminating the setlon as to them", Thgﬁ reaanciles the two,
Wo leave "final® in {2).

JUDGE DOFLE;  Delete sd judleating them and terminst-
ing the actlon®, ‘" Tinal judgument or Judghents as to thenm
way he ontered, " Is that rlghty }éﬁéth$y words, "finalt
takes the place of hdjudieating thew and terminating the
aotion®, |
SHATOR PEPPER:  Leave oul "as to thea' also. That
gc%s wlth "Serminating the setion zs to them",

MR, LEMANN: I wonder 1T it would be a 1ittle clear-
er 1if you resrranged (2) to correspond with the arrangenent of
(1}, (1) now begins, *¥When all elaims arising out of & aingle
transaction or ocourrence haove been dscided”. ¥How about

starting (2), "When less than sll-claims avising out of g

single transsebion or secourrence have been decided, but the

court sxpreasly deternlnes that there is no just resson for

delay, a {insl Jjudgument may be entered’.

THE QUATRMAN: The volnt has Just been made that a
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action as to them",

final Judgment or Judgments may be entered on certaln claims

hat adjudicating the elsim but holding that the court has

Jurisdietion or something of that kind. That isn't sdjudicat-
ing the clalm, J

JUDGE OLARK: Thet 1s what he 18 ralsing., He wants
to do 1% the other way around,

THY CHAIRMAN: So, "final Judgment or Judgments upon
then maﬁ be entered" does necessarily--

PROFP FSSOR MOORE [Interposingl: ‘Yor terminating the

4

o~

JUDGE CLARK: Taeke out the adjudlieating, then, and
leave in the other. That is his lidea.

THE CHAIPMAN: Oh, I ses. Do you get the point?

SENATOR PEPPER: i(dan't gulte get that.

THE CHAIRMAN: He esays that using the sx@ression
*"fingl Judgment or judgmeats'adJudicating the claims! supnoses
that thssé clalms are adjudicated on the merits, and instances
may arise where thé»final Judgment throws the claims out of
court on the ground of lack cf>Jurisdietisn or something, and
there is nothing to adjudicate. Ho, he &agsn't 1ike the
phrase, "sdjndicating the claims", because the jaagment may not
always do thét. He wante to lesve it thles way: "& final |
jadgmént or Judgments tsrmiﬁatiag the actioﬁ.as to thew may be
entered.” 1 suggest an even shorter cut and would say, "a

final judgment or Jjudgments on those clalms may be entered.*
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HF, DOOGE:  Why len't that enough: “on those clsims,?

THY (IIALRMAN: You often gpeak of judgment on claim
or judgment on cause of action. It Goesn't neeesg&riiy e an
that you have dscided it ﬁﬁ the merits, does 1t |

BE, LUMANY: ‘msy be entersd on those claimsg,?

SR DOBGE:  "a Judgment or Judgments on those olalwms
way be entersd,

P, LEMANY: How ahout "may be sntered on those
clalmpty?

BB, DODER: 1 shouldn't think that was a material
change,

THE CHAIREAN: *a final Judgment or Judgments may be
entered on thoge olaime.' I will have to resd it now,

JUDGE CLARE: ‘on those elalms®, then a senlaolon.,

SEMATOR PEPPEE: Then My, Lemann had a suggestlon for
rephrasing (2) so as to harsenize 1t with (1).

HE, LEMANM: I thought 1t through so it would eon-
trast and leap to the eye a 1ittle more quliekly. |

THE CHAIEMAN: What 18 it you want done to {2)¢ I
have 1t this way: I the court expressly determines that
thers 1s no jurt resson far delay and so orders, a Tinal judg-
ment wsy be entered upon one or nore, but lgsﬁ than all?®,

ME, LEMANN: I would just 5&@@@3%1%( for consider-
ation a rearrengemnent of clause (2) without any change in

substance, go 1% would resd as follows: "(2) Yhen one or more,
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but less than all, clalms avising out of a single transaction

or occurrence have been decldsed, and the court exproesly

determines that there 18 no Just ropaon for delay, 2. Tinal
Judgment may be entered upon esuch clalms.®

JUDEE GLARK: That is, you pulb 1:1:;% last clause up
Piret in (2).

Me, LEHANY: That iz right, to maks the sontrast be.
tween the two kinds of classes,

JUDGR DOTIR: Btart then both as "when® olauses, snd
the first line shows exactly the sltuatlon.

MR, LEMANN: That ls the 4lfference between the two
plauges., It is just a gtyliafie point.

JUDGE DOBIR: I do think that is better.

THR C(HAIRMAN: Is there any objection o the draft
Juet dlctated by ¥r. Lemann?

ZENATOR PEPFER: I move 1%,

THE CHAIRMAN: 1T there 1é no objleetlion, 1t is agreed
to.

JUDGE CLARK: That finlshes that, I gueas,

BB, TOLMAN: HMr, Chalrman, have you finished that one
peper? 1 was out when thls éaﬁe up, and there ies one thing I
want to say shout 1t /

THE CHAIRMAN: Aboub ﬁulé 5%?

MB, TOLHAN: This draft, if it 19 54, In the

original rules we had many oasen where this expression,
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Judgment or judgments, men o gen, person or persons, wag used,
‘We went through and struel out sll of those duplicatisns and,

since we ware making rulsa for multiple cases, many casce for

;Eﬂ the fatures, we ugad the plural. I you re-commence this uat.
:ég tar of Judgment or julgments, this relterative business, you

& tnve To be consisgtent and use 1T meny times, This ruls will

E he Juat ag olexr 1T you say "Judgment may be sntered? or

§§ *ludgment s nay be cutered?, and not ugse that double-barreled

fors of expreasion. It len't used in literasture anywhere. It
is one of the lawyer's Taults, and I think 1t ought not to be
here, |

THE CHATRMAN:; Is there any reason that we shouldn't
atrike out "or jJudgments® appearing twice heretr Have you any
objectlon %o 1t¥

JUDGHE CLARK: Ho. I was Just Srying to settle with

The MASTER REPORTING COMPANY, Ine,
Law Stencgraphy © Conventions @ General Reporting

e, Moors whether 1% should be fa Pinal Jjudgment? or should be
final Judgments®,

THE QHALRMAN: The questlon of singular or plural.

540 No. Michigan Ave.
Chicago

It might be elther, ¥You can't tell what the judge will do.

JUBGY CLANK: Yes, 1%t might be, or you alght put 1%

211 on onhe paper.

Natipnal Press Bldg,
Washipgton

PROVESRSOR SUNDFRLAND: If you don't say "s judpment®
but just gay *judgement may bo entered®, that la generie.

JULGE CLARY: Ve are pubting *final" before 1%,

PHOFREAOR SURDERLAND: You don't need to say ‘a
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Judpment™; jJjuat "Tinal Judgment®.

JUDBGE CLARK: I guess that would do. Leave out The

at,
gﬂ PROFEBSOR OGUNDERLAND:  And leave out the plural.
Eg JURGE CLARK: Yes. "finsl juagmeﬁt uay be sntered’,
: i guess that le all right,
. THE (HAIRMAN: Then we will strike out in line 2 of
gg %%;aﬁargan’s draft, the words Yor judgments®, and in line 4 we

#111 striie out the word *a® before "final" and then strike out
the words “or Judgments®.

JUDGE CLARX: Yes,

THE Gﬁéiﬁﬁé@: Is that all we sirilke?

PROFESBOR SUNDAMLAND: In 7 you strike out “a’.

THE CHAIRMAN: No, beecause there is n single elalm
that he is goling to end.

The MASTER REFPQRTING COMPARY, Inc
Law Stenography @ Conventions ® General Reporting

PREOCESS0E OSUNDERLAND: But we are talking about
*Pinal Judgment® as a genorie process.

HE. LEMANN: There might be more than one,

540 Mo, Michigan Ave.
Chicago

JUDGE CLARK: 1 bellieve we ghould strike 1t out there,

Q too.
55 PHE CHAIRMAN: A1l right, we will strike out ®a in
b line 7. 1 don't see any other sase for it.

PROFESHOR SUNDERLAND: There sre & couple of a's
that need to ge'éu% in the part that izn't copled into the

redratt,
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“in 31 #pw

JUDGE CLARK;  In line 31 we may need to take out “or

" judgmentet,

PROFESIOR SUNDERLAND:  In 28 the 3! goes out, and

and Yor judgments® go out.

CTHE CHATRMAN: In line 31 we atrike out "a" and for

Judgmentat,

adopted,

PROFESSOR SUNDERLAMD: And in 28 strike out fg?,
THI. CHATHMAN: Yes, that is right.
JUDGE CLARK: A1l right,

He, DORGE: I move that the rule ag thus amended be

SENATOR PEPPER: Heocond.

THY. CHAIRMAN: Do I hear any objestiony Without

objeetlon, 1t 18 agreed to.

Now we are up %o H6.

JUDGT CLARK: On 56 Mr., Morgan sugpests--and I should

think this was a good change, that the time limitatlon in (a)

be put at the beginning so thal 1t would be this: At any

time after the explration of 20 days after the coumencement of

the action, a party seeking to recover®, and szo on,

JUDGE DOBIE: 8tsrt the gentence with #at9,
SJUDGE OLARK: Yes,
PROFESSOR SUNDERLAND: fThat has one defect. in 56(b),

which 1sn't set out here in ocur sheets, it beglns the other way.

There s no time 1imlt. 1t beglne with another foram, If we

3
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stress the time 1imit in (&) and have no tlme 1limit in (H), it

‘saems ns though we were streselag somethling that deeen’'t need

to be strsesed.
JUDGE CLARK: I don't ecave. 1 jJusat bring 1t before
you, That 1s Morgan'e suggestion.

Hi, LEMANN: why wouldn't 4%t be pood $o etress it,

‘because there ls an laportant difference betwsen the positlon

of the plaintlff and the dafendant, len't there? |
PROPCOIOR SUNDRELAND: If we do atress 1t in (a), 1€

geens ag though {b) ought to say "At any time®. If we sre

golng to start out with a streasing of time, wlth a 20-day

Timit in {s), we should stert oubt {b) by saying, "At any tiue

a_party agsinst whom a clalm®, and so on,

ﬁﬁ;rzﬁﬁéﬁﬂz You have "at any time™., You jusi iranse
pose 1t. It is in line 3 of (b).

PROFEGACR BUNDERLAND: YWe could transnose thai, th&n..
i we have one at the beginaning, we ought to have the other at
the begiming.

Hit, LEMANN: T4 wouldn't be symnetrical to have one
Seginniﬁg with & tlme limit aﬁﬂ the other not. Why not leave
it as the Reporter has ity That will save the troubtle of re-
printing a1l of (b) Just to make a slight change.

JUDGE DOBIE! You just want Yo wmove "at any time" up.

JULGE ﬁﬁéﬁ&; f}’éaﬁ‘t helleve iﬁ la luportsnt enough,

If 1t 18 going Yo ?%1Eé any guestlon, I should think we should
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let 1t stand.

MR, LEFANE: 1 s0 move,

THI CHALRMAN: Then, you mxke ro change in fale 56(a)
ae shown i% the Eenorter's draft on page 47.

ME, HCDEE: YWhat effoet does the filing of such a
motion by the plaintiff heve upon the defendantfs duty fo Tile
an shawer?

M, LEMANN: He can't file 1t until 20 dsys Trom the
commeneemont of the actisn, The asnawer ls then due,

MR, DODUE: The snswer ig due 20 aaygtaftey servloe,
mzybe a day or Lwo later,

M, LEMAMN: I don't think it would have any effeot.

JUDGE CLARY: What was your point, ¥r. Dodge?

MR .
£1ff have any effaeet upon the duty of the defendant to plead?

THE CHALRMAN: I shouldn't think es.

JUDOE CLARK: T thought we declded that 1% wouldn't
have, Ye wore discnasing that yesterday, and I thought we de-
plded 1t wouldn't have,

¥E, DODGY: Or to file hin motions,

PROFESZ0OYN SUNDRRLAND: IT hls time for pleading ran
out before his motion for sumsary Judgnment was éispaaeé of, he
simply would have to file his snawer,

MR. DODOE: Thet is what I thought,

PROYESEOR SUNDERLAND:  That is what we deeclded

¥R, DODGE: Does the filing of a wotion by the plalin-
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yesterday.

PROFVHECR CHRRRY: iUnless he got an extension.

PROFESOOR BUNDERLAND: VYes, 1f he got tiwme,

¥R, DODGE: And he also would have to file his var-
ions motilong, wouldn't be, 1f he had any? \

PROFEASOR CHTRYY: Unless he gob an extenslon,

HR, yﬁ@@?{ Inlegs he got an eéteﬁgina.

JUDGE CLARK: when thisg is aveé, shen you get to {e),
I have sometaling on {o).

THE GHATBMAN: Ie there anything more on 5&8{a)¢ If
not, we will nass to 86{e).

JUDER CLARK: On 56(e) I hed an additlonal idea whieh
may or say not be bright, i I will bring 1% up. 1 have
distributed a new draft of (o). It was»gat on your Jdesks this
morning. It containsg an additlional provislon which you amy or
may not want %o ineclude. I might say that Senator Pepper sug-
gested a1 11t3le change in the wording of thie new dralt, if you
#ant to adopt it, but of éaa%ge the flrst thing is to declde
whether you want to or not.

It i3 in effect that whenever elther slde moves for a
aunmary Judgment, the court may glve the flanal Judgment as 1%
determines 1t should be, or, in other words, it may in effect
gi%@ the judgment, 1f 1t wishes, when there lg¢ not a cross-
aobtion. The gencgls of this ldea vomes from the New York rules,

The YNew York provisions on sumuary Judgment have been stezdlly
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sxpanded over a period of yesrs, and one of the latest of the

‘expansions they have made 1s this proviasion, whieh 1g that

wlthout regard toe the party which has made the motion, you pan
glve the flnal judguent .

| The kind of case where it say be éf asome laportanos
ia »n care that wo had a 1ittle whlle ago, That was whethoy a
lighter eapinln wses s gesmen under the Falr Labor S8tandards Aot.
The trlsl judge ruled one way, and we rula@ another., It is g
11ttle gulcker to settle i% that way. The question came up to
ug; Qen we do 17 The plaintiff had falled %o wake a orose-
metlon and, ns the rules then ztood, osould not mske a eross-
motion bessuse there was no ansver flled. You see, the de~
fendant haé sede ite wotleon for a sumeary Judgment and went
out in the trial couwrt, 4nd then 1t eame up., Ye flnally de-
clded that probably all we eoculd do would be Lo send 1t baok
another time,

Judge Hutoheson asat with us and, so fer as I could
see, without glving consideration to the point, In a somewhat
2ileilar esge he pave judgment The other way,

That i1s the idea. Do you wan®t o do something about
thls or noty IT you will look at the language, you will see
thet this what thilis ls lntended to bring hefore you.

THE QHALRMAN: 1 see, Here 1 a question that I
would like te amek. fuppese I as on one side of the oase, and

I make o motlon for swamary judgment. 1 have s certain theory
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about a certain polnt and put in affidavits and go ahead on

“that. Guppone ¥ dont't get sway with that. The other fellow

hasn't made g motion fovr suanary judgument againet me, but I am
in court and, under this rule, on the whole record, he has no
dispute but has z guestion of law and wins ﬁhe case spainet me.
I haven't had the foresight, and I am caught in court that
way. Moybe I haven't prepared with afflidavite and whainnt to
uees his oounter positlon. I am wondepring 47 there is any
chance that that works out unfairly.

JUDGE gLaRi: ¥ don't know that we can ansver that
apecifionlly vet. OFf course, you are in that position in Hew
York Stste now. You New Yorkers wsant to wateh out for that.

THE OHAIRMAN: Is that by statute?

JUDEE CLARK: 211 the New York material iz by rule
of ecourt.  They have eontinually aﬁ§&n§@§ the rules, snd Jjust
within the last yesr they rade an expancsion of various kinﬁs;
I wight say that one way they have expanded is %o provide for
the use of affidaviis very gencrally on all sorts of motions,

| JTHE CHATIRMAN: 411 sorts of wotions disposing of the
meritsy

JUDGE QL&R%; On all g§?ts of motions, It is se
complicated, snd there are sé many different motions, 1 wouldn't
want ‘o say without studying 1t out. I suppoese you have had to
strugple with that, It fsn't like our motiones to strike ount,

and things of that kind. They have completely revised motion
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orastice and added to it in New ¥ork., One of the things they

“have done ie Lo provide thalt on u mobtlion for. summery Judgment,

the court, if it thinke there ia only s queation of lnw, may
give a Judgment whichever way without respect to who hae asked
for 1t.

Me, DODGE:; If 1% is only a2 gussiion of law.

JUDGE OLARK: Yee. |

HENATOR PEFPER: 1an't that simply an appliestion of
the old common law rule that on demurrer the cotirt will expmine
thie whole vegord and gilve Jjudguaent in f&vg? of the nparty vho
on the whole apvears to be entlitled teo i1%%

JUDEE OLARK: It is eertainly similar.

THE CGHATRMAN: Vhere plaintiff deaurs to an answer,
under that rule Ee g holisted by his own pé%&rﬁ.

ATRNATOR PEPPER: Yes, and a2t any stage of the gane
the result of the demurrer may be final Judgment in favor of
the other fTellow, the fellow who didn't demur,

PROPESBOR SUNDERLAND: There you are dealing with
the face of the record only. Heré’yau may be deallng with mat-
ters that are not on the record. It i#¢ s much silupler situation,
whereaser the old demurrer wee consldered te be the basle for
any kind éf-juégﬁent that ought to be rendered on the reeord.

BENATOR PEPPEN: You are vright.

¥R, DOINE: Plaintiff sues in tort, the defendant

- sets up & relemse as hls only defense, and afflidavite are Tlled
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on moticn by the defendant for summary Judgunent. ‘Thoge affi-

“davits mske 1t perfently plaln that that release iz lnvalis,

Can the plalatiff be granted a summary Judgment? There 18 ne
other issue of fact.

JUDGE CLARK: - If you want to knag& out the reloase
and give Judgment to the plalntiff, you have ﬁn'hav& gonething
egtabllshing his right. |

HB, BODOR: _Sg?ely, &11 the affidavits show only the
release, and there 1s no additional faet as to th&rvaliﬁity of
the release, Ien't that the kind of case you have in mind herei

JUDGE CLARYX: I should think, from what you give of
the fanta, that that 1e the way 1t would operate. The kind of
case where 1 have aeen 1%t come up is the case that I gave.

The ecage that I had was whether these fellows who are on
lighters--those are barges without power.

Hh, DODBE: They were the plaintiffe?

JUDGE CLARE: They were the plaintiffs sulng for
extra pay under the ?ﬂir Labor Standards Aet. What they dld
was settled by the affidavits, and so on, and really wasn't in
dispute. Everybody knew what they were doing. They ﬁallea
theumselves captaine untll they ecame to ask for extra pay, bdut
then they forget the $itle of captaln. The question was
whether they weres Just laborers. For example, they went on the
boat during the daytime and went home at nipht, and all that

gort of thing. The Falr Labor Btandards Act does not anply to
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sesmen, ‘
| MR, DODGE: 'The defendant had moved for summary judg-
ment ? |

JUDEE CLARK: ‘The defendant hed moved for suémary
Judguent, The plaintiff had not, and the giainﬁiff eould not
under our present rules becsuse the defendant, you see, algo
refrained from Tiling an snawer, |

SENATOR PEPPER: Whst happened? ,

JUDEE CLARK: The trial judge gave Judgment that they
were seamen and granted the summary Jjudgment. We reversed that
and, after considering it, finally deelded that the only thing
we ecould do was %o send 1% back for further proseedings, pre-
sumebly for a trisl, Bat, aes I ssid, Ju&ge Hutcheron was
sliting with us end had a somewhat slmllar cese involving the
Rallroad Fetirement Board and the application of the Railroad
Fetirement Act, and he seems to have gone ahesd and given Judg-
ment for the other side without any detalled dizeusaion of our
point.

SENATOR PEPPER: Was the point that unleas they were
sesmen, they were not entitled to the benefits of the Act under
which they were suing¥

JUDEE gLéEﬁ: If they were seamen, they were not
entitled, bhesause ﬁhﬁ Act doesn't apply to seaman. If they
were not seamen, they were entitled to it. Thet was the only

guestion,



1370 Ontario Street .

The MASTER REPORTING COMPANY, Inc. 51 Nadison Ave.

540 No. Michigan Ave,

Netional Press Bidg.

Claveland

taw Stenography @ Conventions © Generzl Reporting MNew Ynrk

Chicago

Washington

483

HR, LEMANN: You reversed because of the absence of

"such n vrovislon as this proposed provision?

JUDRGH CLARX: That is right,

MF. LEMANN: You mold you couldn't give Judgment--..

THE CHATRMAN: Agalnet the fellow who made the motion.

MR, LEUMANN: ~«-ggalnst the fellow who made the
motion. You couldn'ts give jJudgment to s fellow who hadn't made
motion for it, and this would have permitted you fo do 1%.

| | JUDGY CLARE: Yes.

HRE, LEMANN: If the defendant comes in and mskes a
motion snd the pleintiff doesn's, the plaintiff would be
getting the Judgment, although the defendant asked for 1%.

JUDGE CLARK: You sees, in this sase there wouldn't
have been any essential unfalirness 1if we had done 1t, exeent
for the absencs of a rule. I mean the resl question was one
essentlally of law as 1t came up, or the sonlication of the law
to the facte in issue. It was either one way or another.

THY CHAIBMAN: If there is another guestion in the
cage, 1f the Tellow against whom the moilon was originally
made under this kind of rule comes back and says, “I€ you can't
get your sumpsary Judgment, I want mine, on an entirely differ-
ent point," what becomes of 511 this stuff in our rules that
if you make a motion you have to state ﬁhe'graunﬁ for it and
nc?ify the other fellow of what your points are? It allows a

counter motion by a Tellsow who hasn't made one, without any
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atntement in advance that he is ever golng to make 1t, without

'gp@alficatien of law polnts, and without putting the other fel.

low on warnlng as to what his affidavits are going to be.
Thisg oage was & case whers obviounsly there gasﬁ‘% any other
gueatlion in the sase,

M, LEMANE: Of gourse, if the fellow wante to get a
summary -Judgment, 211 he has to do is ask for it. If the
pladntiff aske for 1%, and the defendant thinks he ig the guy
who ought to hsve 1%, thers 1z nothing ta'ﬁeaﬁ the defendsnt
from filing his own motion. Then he wouldn't nsed this. Yhere
d1ld we get the sugpeetion on thia? '

JUDGE OLABK: HNew York.

THE CHALERMAN: New York iag said to have adepnted this
aysten,

HE, BODGE: How about this pasgel E,haé'a tax ease,
g2 gult to recover from the tsx collecltor, and the defendant
woved for suapary judgment. It developed that there wes ‘
nothing in the osge oxeept a guestion of Law. Suppose thad
the elroult gourt of appesle deoldes that the motion Tor sum.
mary Judgment should not have been allowed and that the plain-
L10f dw éﬁtitlaé to recover on the lsw, there belng nothing
el se there but the law., That is the eireaiﬁ court of soneals
golng to order in s case like that?

THE OHAIRMAN: Hemand for further proceedings in the

eaa?ﬁ.‘ There ls nothing for the distriot court te do but anter
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Judgment aceoordingly.

Hi'e DUDGE: It ocours to me that I have that exsetb
case now pending in the clroult court of appeals. 1 wondered
vaguely 1T the eircult court of appesls gould enter a final
Judgment in ay Tavoer in the remote event ﬁhéﬁ they should de-
cide the guesticn of law my way.

JUDGE CLARK: Here ls the lesue right beflore you,

I think, and we decided that we could not, although, as I say,
T think it hos besn done. In this ease of Judge Hutcheson's
he sesms to have done 1%, and nobody has kicked about it.
Anvarently nobody there was worried about 1%,

THE GHAIBMAN: Oouldn’t you have said in your ovinion
enough to show that 1% %ag>p§rfeet1g elesr on the law thet ons
side wasn't entitled teo Judgment and the other was, and, in-
stead of remanding the ordeyr for Jjudgment, remanded with
instrucstions to proceed in sccordance with Eh&ﬁ asinion. Then
when the dlstrict judge got the oase-- '

JUDGE CLARK [ Interposingl: I dare say that that was
the import of our ovinlon, all right, but actually we didn't
say anybthing elther way. 1 mean, we dlscussed the law of it
and ended up by putting in just what you sald there, "The esse
ls reversed and remended for further procesdings consistent
with this opinlon.®

THE OHAIBMAN: What becomes of all our rules sbout
furnighing affldavits within s certain length of time? I can
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_see that this works very nicely where there 1s only one point

in the cage. If one fellow loses on that point, then the other
foellow has to win 1%, »nd that setiles the case, But suppose
there are two noinis a?‘tars@ points in the ocase. The defend-
ant'haﬁ gome, I he makes a motion for ammmgfy Judgment and
ralees nie points, he has to put in afflidavits, and the other
fellow has & ocertain length of time to reply %te them. If he
gets nothing, if he loses out, if he gets in thé_ﬁiatrict court
and can't make hls wobtion for summsry Judgment stlek, the
other fellow whips right around on him, without any notles,
without any affidavits on his polnt aﬁ 21l ag: far as the
innocent defendant is conecerned, and springs s motion on him in
gourt for summary Judgment. 1 suppose the Tellow who made the
originnl mobtion could yell his heaé‘aff and say ne didn't know
anything sbout the point snd that he ought to have time %o
furnish affidavits and all that.

HE, DODGR: How could it sppesr thers that there was
no genaine issue as to any material facti

THE CHAIERNAN: On the record as it stood, beecause one
man’'e affidavits wounld happen to es&ar the point.

Hit. DODGE: You Q@rt&inlgkeaﬁ’ﬁ mske thet Tinding
only on defendant's affidavits on one polnt,

THY CHALUGMAR: You can in & sucmary juﬁgmanﬁ cage
if the other fellow doesn't refute them., IT I go ln on a

motlon for suwmary Judgment, A7 1 have an affidavit that a
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certain faet is so and I have witnesses to prove 1t and, if so,

1% settles the onse, and 1f the other Tellow doesn't produce

any affidavit on the subject showing thet he has any witnesses
who can testify the other way, the only affiéavit i mine &nﬁ'
I can get a saunary jJudgment. |

HE. DODGE: If he files an affidavit that he haan't
any witnesses but he oan ercss-examine your witnesses oubt of
>§aart, that shows there i¢ a penuine gontroveray of Tact., But
in the ordinary csse where the defendant merely fli&s a motion
on one point, with suppeorting affidavite, that certainly ean't
be used as z basis for finding that there 1s no anterisl
controversy on other aspects of the ecase.

T Gﬁaiﬁﬁgﬁz fuppose the other alde has ulinped
in some affldavits that cover the other side's point, and thé
fellow who nade the motion 1s not aware that he is going to
encounter them and that these additional facts are covered by
the record soumewhere, and he doesn't attempt to refute them or
to show that he has any witnesses on the sublect. What is
golng to happen unless in court he gets down on his Rands and

knees and prays for wore time to come baok in n week or twn

with sope more affidavites

AR, LEMANN: The only way thls comes up is where it
ie perfeectly plsin sznd coneeded by both sides that the case
lg fully developed on the applications of the vartles asking
for summary Judgment, that that is the only point in the ease,
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and thet the affidavita cover 1%t. You have that situstion, and

sthere lan't anything more to he developed. 1 guess that is the
Canly kind of osse in whish this thing would ordinarily happen,

booause in the case you put the court would be bound %o afford
opportunity te bring in affidavits and ﬁgyﬁigg other f&@ts.'

THE (HAIRMAN: You would be hound by the rules of
Justice, but not by this. There 1s not a word sald here oy
gﬂgyher@ in the rule about that. I am not against 1%. It is
samé%hing new to me, I wanted to know, |

M. LEUMANY: I am inclined to lenve well szncugh
alone on 1%, ‘There has been no outery for ii.

JUDEE CLARE: I won't say that I am definitely push-
ing 1%, It is an interesting ides. 1 have neen casses where it
wight be helpful, and se on. Of eourse, we like to be in the
forefront of reform. Here is New York gé%ting ahead of us.

PROFGBSOR SUNDERLAND: We reslly don't need it. Ve
get along very convenlently without it, | ) )

THE CHAIRMAN: The other fellow can gounter with his
own motlon and get 1t set down for hearing the same way.

PROFESHOR EﬁgﬁgﬁLﬁﬁéz You o¢an aiﬁayé do that,

SENATOR PEPPER: If you could be sure that every case
would be as clean-cut and simple a8 the one Charlie specified,
there would be s potent reason for this, but it really doss
give you pause when you think of a ecsse with verious issues,

where the moving party hass selected one on which to etand for
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the purpose of that lssue and then 1s suddenly confroated with

2 motion for sumug ry Judgment, supported by affidavits, which

he has had no notice of and which he hae no chance %o snawer.
Then you yut him in the position of having to pray the indul-
gence of the court for s eontinasnce untlil ﬁe has time %o meet
the case agsinst him. I sz afrald that there 1g danger in
Judging from a single case that i1e simple, withgat\sleaflyy
hafiﬁg in mind the eomplicated casce which mighﬁ be 1ﬁjuriaasly
effected. |

JUBGE CLARK: Of course, i% is to he sald that there

%111l be lees chance of trampling the plaintiff with our change.

You see, before, the defendant had an sdvantage. The defendant
could make hig motlon, and the plaintiff could not make s cross-
motlon,

SENATOR PEPPER: Yes.

JUDGE CLARY: But with our éhange, if the plaintiff
walts 20 days, he can make 1%,

BENATOR PEPPER: He can make hie motlon, all right.

JUDGE CLARK: Before, 1t was a 1ittle too bad because
you had the defendant moving, and you Just couldn't let the
plalntif? move, » o -

MR, LE&%%&:. How 1s that in Hew York? %hén ean they
move? _ '

JUDGE CLARK: I think they oan move at any time,

can't they? Can you tell me?
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MR, DODGE: I don't think it 1s Lumportant enough %o

JUDGE cLARK: I am not pushing 1%, I bring it up ane
something of interest. ‘
M. LEMANN: You move thaet we adopt the amendment to
86 as 1t appears on pege 47 of the dreft we have before us, Is
that your motion, Hr. Dodge?
| ue, DODUL: Yes.

¥R, LEMANN: I will aecond that.

THE OHAIRMAN: As this stands now, you ave golng to
leave it so that the defendant can make hls motion right after
the sult ie started, and the plaintdff can't make his until 20
days after the sult ls sbarted.

#o, LEMANN: That is right.

Junem CLARK: They don't qulte overlan,

THE CHATRMAN: Ye think they will as s matber of
practlice,

JUDGE CLARK: I don't think anything ever will happen
in 20 days. I would llke to see¢ s case where it 41d except by
agreement by the parties. Onece in 2 while when the nartiée
are resdy to agres on speed, 1% alght happen.

TR CHALRMAN: How do you figure this out: 1T says
in this dreft that Jjudgment shall be rendered if the affidavits
dghow that there is no genuine issue as to any material faot

and that either the clsimant or the defending party or both is
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entltled to 8 Judguent ss p matier of law." How can they both

zget it?7 I» you mean on dlfferent clalagy

JUDGE CLARK: That would be partisl judgment either
way. K

THE Gﬁgiﬁﬁéﬁz bifferent ocauses Qf aotlion. On Hule
56{¢c) do you want Lo put in this gutomatic counter wotion, or
ﬁa vyou want %o leave 1% as 1t iav

o HE, LEMANM: Hr, Dodge's motlion 18 to leave it as it

is, with the one sentence added that is shown on page 47 of ths'
present draflt. |

JUDGE QLARK: That 18, not to lnclude thaty

diE. DODGE: Wnlch is in substance what we sent out
before,

B, LEMANN: Yes,

THY CHALBNAN: Do you want to leave 58 as 1T appears
on page 47 of the Heporter's present ﬁraft? |

ER, DODGE: Yes,

THE CHAIRMAN: If thers 1s no oblection, that is
apreed to.

Fule 58.

JUDGE QLARE: We haven't mede any changes from the
other draft on 58.

THE CHAIRMAN: I see. Did you get any coumments from
the Bouthern Distrlel of New York on line 14%

JUDGE. CLARK: HNo, we dldn't, rather curiouely., I
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don't know why.

MR, DODGE: How does the Judgment read with reference
to costs in such a case?

JUDGY OLARK: 1I% ecan be either blank costs taxed at
blank, or it may be é notation on the bottom of the Judgment,
iosts taxed at so-and-so.”

ME, PODGE: I move that 1t be adopted.

THE CHAIRMAN: Then, B8 stands as on page 48 of the
Reporter's last draft.

Fule 597

JUDGE CLARK: Bule 59 in (b) brings up somewhat agaln
this question of notice. This was a new suggestlon that was
vobed last time. We book out "notlice of" before 1n Ruln 52(b).
Wouldn't you probably make the s&mé shange here? |

MR, LEMANN: 1 so mavé.

THE CHAIRMAN: If there ls ne.ebjecﬁlon, we strike
out the words "notlece of? in line 2 of the Reporter's draft on
page 49,

JUDGE CLARK: In the first place, as to {e), we want
to strike out the notice there, i take 1%, and make that not
1ster than 10 days after entry, if we have 1t at all.

MR, DODGE: Yes.

JUDGE CLARK: To meke it uniform. The idea of put-
ting this in wase to give the court power as in the Boagz ocanse

which is cited in the footnote here. The Boaz case ls that
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case whers sfter s couple of days they wanted to make g onange

from s dlsaissal with prejudlee %o without, or have I got 1%

the wrong way aroundy

PROVESHOR HOORE: Viece veras, ‘

JURGE CLABRE: 'T@ make 1% without éra;adiee frow with
nre judloe.

MR, DODGE: After two daysy

JUDGE CLABK: Yes,

HE, ODDGE: Why ocouldn't 1t be entertained within two
days aftery

JUDGE CLARK: What would it eome under? They enter-
talned 1%, you know, and saild it was in the same term, with
one Jjudge digsenting. They were worried about 1it,

THY OHAIRMAN: There is no federal rule that hits
the partieular esae,

M, DODGE: Nothing on 1t at all.

JUDGE CLARK: 1In 80, the rule that is coming next,
you can correct mistakes, snd you oan alaso move for inadvert.-
ence, and seo on, and perhaps you could pool this under one of
those, bub they weren't either one direetly applicsable.

Hi. DUDGE: Then, there 1s a gep in the rules, and
this fille 1t all right, apparently, doesn't 1%, with the words
“notice of" atruck cuty | '

THE CHAIRMAN: Thls conforms the motion as to time

and everything with the motlon for addltlional findings, doesn't
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1ty

JULGE QLAREK: Yes, 1f we take oul the thotice of™,

¥R, LEHANN: I wonder zbout this "alter or asmend®,

I gm thinking a2 11t%1les Bit sloud how broad #hat is, whether you
can alter p Judpment in some lmportant respéatﬁ without & new
trizl., I suppote the answer iz that you treat it as a motion.
for a new trisl 1€ 1% iz a very extensive altsratlion within
tha‘sgapa of the record as 1t then stands. You would have to
construe that.

A, DODEE: I think so.

B, LEMANN: The worst thadt could happen would be to
treat 1%t as a wobion for new frisl, 1f 1% 4ld involve anything
substantial, It would be within the same time 1imit.

THE CHAIRMAN: You make z motlon for new $rizl within
10 days after entry of the Judgment, and this ig exsctly the
game llmit. Bo, you don't osre whether it overlaps or not.

M, LEMANN: That is right.

R, DODGE: I would like to ask ohe guestion about
paragraph {b), In view of our ocutting down the length of time
for appeal from B0 days to 30, we are shortening up to s
trecendous extent the time Tor a motlion for s new trial on the
ground of newly discovered evidence.

MR, LEBANN: Are we?

HE, DBODGE: Yesa. It wag limited to the supesl period.

HR, LEMANYN: You mesn by the other lisltatlion.
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MR DODGE: Yes. ‘There ien't any other rule d@gliﬁg

‘with newly dlscovered evidence motions, is there?

JUDGE CLARK: No. Rule 60(b) 1ls guite oxtensive, but
of coursge thet reslly doesn't cover newly dlecovered evidense,
MR, DODGE: Inadvertence, %galan;t tha t?

JUDGY. CLABK: Possibly. I don't know.

MR, DODGE: It is g pretiy short time for a newly
dideovered evidence motion, isn't 1t?

MR, LEMANN: From 90 %o 30..

THE CHATRMAN: We have cut 1%t down now to 30 days.
The only alternative would be to strike out in (b) thie limi-
tation sbout the explration of the period for asppeal time and
giuply state a longer perlod, B0 days.

R, LEMANY: We will recelve a howl from the bar on
eutting down this amppeal from 90 to 30 days. I will be very
mueh surprised Af you don't meet some voelferoue objectlons
to reducing this tlume for appeal. Of course, this came fronm
the Cornference of Senlor Clreult Judges.

THY CHAIRMAN: Oh, yee. We Just stuek it in and put

the Conference in our note, and then just stand back and wateh

ME, LEMANN: I thiank the fur will fly.
THR CHAIRMAN: We will put the fur up to the Judlelal
tonfercnce after we have collected 1%.
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HR, DODGE: VYouldn't it he beltter to leave the 90-day

1121t on newly discovered evidenas?

JUDGE OLARK: I am afrald that on the tlme for
appesl my own brother is goling to make some fur fly, too. He
hag objlected somwewhat. ¥r. Haumond's divisiaﬁ, the Tax
Pivision, don't like it very much.

MR, LEHANN: I have g ease now where they have gotten
extensions twice to answer in an ordinary tax case, They had
60 ﬁéje, and the 80 days are up and now they are getting four
montha to answer a plain little petition. Mr. Dodge, 1f we
did what you suggested, wouldn't that extend the appeal time?
If vou let a fellow walt 90 dsye %o coue in with a motlon for
new trigl slong with newly discovered evidence, wuldn't that
extend the appeal tlme?

THR CHAIRMAN: The time hms actually expired, but you
make the motlon, =and that ralses the questian.ﬁﬁ‘th& motion 18
granted, you are all hunky-~dory, but suppose it ls not. After -
the time for anpeal has expired, ean you then appeal? In other
words, this lsn't suspending the time for appeal, 1t 18 ve-
viving it, reslly.

MR, LEHMANN: It seems to me there ls confusion on the
sppeal.

| ¥R, DODGE: There must be a showlng of due diligenee,
and evidently a convietion muast be established in the mind of

the Judge that very likely there has been a miscarriage of
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Justice.

HR, LEMANN: Have you ever had eases of newly die-
wovered evidence, MHr, Dodge?

M, DODGE: 1 think so., 1 don't know,

¥R, LEHANN: There sre mighty f@w;

MH, DODGE: Not many, no.

b, LENMANN: You gee, if you keep thile open, and then

have your rule that the tiwme for appeal doesn't run while you
delsy Tor new trilal, and then vou have a case where your delay
for new trial lsn't running on that particular ground. I oan
go¢ gomebody arguling that,

M, BODGR: This motlon, if not Tiled until after 30
days, wouldn't suspend the time for the appeal.

JUDGE DORIE: (Charllie, suppose the time for avpeal

“has gone by without any negligence st all, and you diascover

very vital new evidence, Is 1t too late?

JURGE CLARE: I.suggaa@ 1t would be if the rules
stand as they are, urless you eould make 60(b) apply. That 19
the 1naﬁvartsneé, mistake, or egeugghlﬁ‘nagleet.

JUDGE DORI®: Oh, yes, 60(b) would take care of that.

JUDGE OLARK: Yéu night have some interesting ques-
tions. SBuppoee you extend thies to 80 days. I supnose this
motion, if the court allowed i%, would alsa sugpend the Judg-
ment.

THE CHAIRMAN: Vaente 1.
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JUDGE CLARK: Yes. That 1s what I was going to railse.

KSuppose after your time for sampeal has expired---

BR, LEMANN: I jJjust sald that.

JUDGE CLARK: ---you go to the Juéga and say, "I have
some newly dlacovered evidence, ® and ﬁre?aii upon him to hear
you. I guess 1t must vacate the appeal if we are goling to put
1t in, |

T THE CHAIRMAN: 1 don't think it vacates the appeal to
wake ihe motion, because the thing 1s closed. Ar I understand
1%, on these motions that operate to toll the running time for
appeal, that rule ls applied where the time 1s still running
but hasn't expired, and then it destroys the Tinality of the
judgment temporarily until the order is filed, and so on. In
thie case, the finality of the Jjudgment is running in full
effect up until the end of the time for appeal, =nd the time
for appeal has explred. I would say that 1f the rules alloved
you to make s motion fer a new triasl on the ground of newly
dlscovered evidence gix or elght months after the time for
appeal from the Judgment explired, you were out of court unless
you succeeded in your motlon. If your motion was denled,
there is no ground for appesl, and 1T 1% was gronted, that
operates under our rules to vacate 1%,

MR, LEMANN: Buppose at the end of 30 daye or within
the 30 days you took an appeal, and then, adopting MHr. Dodge's

tentative suggestion, at the end of 80 days you found some
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new evidence. You have taken an sppeal. You have found the
‘Judgment wrong, anyhow. So you go in to the juipe of the
district court and say, "1 would like 2z new trial." He says,
"Thisc case is on sppeal.?® You say, "I know, but 1 have gpome
new evidence. 1 want a new trial.*% How wﬂﬂiﬁ you work thaty

» THE CHAIRMAN: 1 don't understand that any rule we
have sllowed a meotion for new trisl in the distriet court while
the case ls pending on appeal in the elrcult court of anpesls.
Do yout

JUDBGE (LARK: No.

MR, LEMANN: I don't think MHr. Dodge coumitted him-
self to the sdoption of that sugpesation, but he Just Ingquired.
He s2id4 that now you are cutting down your appesl tluse to 30
days, and you sre oubting down your tine for newly discovered
evidenee squally. 8o, maybe we ought to extend the time for
newly discovered ovidence, and I don't see how you ocounld do it
and leave your asppeal 1limit, without running into a lot of
eompllications.

THE CHAIRMAN: If you are goling to extend the tlue
for making a motlon for new trial on the ground of newly dis-
coverad evidence, 1t does seem to me 1% is perfectly wrong to
place & 10-day limit snd a 30-day outside liamit on the disore-
tion of the Judge. fAs 1t is, 1T we reduce the time for anpeal
to 30 days, the 30 days is the outeslde limit, Supposre we

do say that a motlon for new trizl on the ground of newly
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dincoverad evidence can be made within 10 days affer the enbtry

‘of the judgment or in sueh additional time as the trial court

may grant, provided he can't extend the time more than six
months from the date of the Judgment, withoubt regard to
whether the time for appeal has expired or ﬁat‘ Just say flat-
1y that i¥ thad métion is granted, the court should veeate the
Judgment. 1% dentroys the finglity of the Judgment 17 he
gf&ﬁﬁg the motion, but the mere pendency of the motion would
not, if the time for appesl has gone by. You could so provide
in the rule.

MP. DODGR:  Wonld you put it in 60(b)«y

oHR GHAYBMAR:  No, because this ls the place where
ne trial on the pround of newly discovered evidence is deslt
with. Phat is where it ocupht to go. If he has soume ground for
setting aside a judgment under 60{b), that is all right., WHew-
1y diacovered evidence is one of the prineipal grounds Tor s
b1l of review in eguity, and this new trial on the ground of
newly discovered evidence preascribed by our rule snd by many
codes is a substltute for the old bill of review way of
getting a new trial for newly dlecovered evidence. It is Just
different practioe, and the right 1s Just the same.

T do think that 10 dayve unless you get an extension,
ond 20 days if you do get an eutension on the ground of newly

diceovered evidence, this being the only rule that glves rellef

_sn thi$ ground unless he gets sonme sAditional reason under 80(b),
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is pretty short shrifs.

JUBGE DOBIE: Would that come under 60(b)z ¥Would you
say that was wlstake, inadvertence, or surprise?

PROFESSOR SUNDHRLAND: 1% wuld be surprise, wuldn't
it

THE CHAIRMAN: Vo, that doesn't come under thas,
Mistake, inadvertence, surprisze, and ezcusable negleot sre
wafﬁs of art, so-czlled, taken from the statutes, and they
hnve nothing %o do with motions for new trial.

JUDGE DOBIY: So that wotlon for a new trial on the
ground of newly discovered evidence ig absolutely barred when
the appeal time goes byy

THE CHALRMAN: Under our rulea today, the court oan

allow him three months after the Judgment fto dlg un his newly

discovered evidence.

JUDGE DOBIE: HNow we are glving him 30 dsys.

THE CHAIRMAN: OFf course, it would be under 80 Af
there was some fraud, decelt, or misconduct of the %&?&rg@
party that defeated or prevented hls getting hold of the newly
discovered evidenca.

JURGE BORIE: I mean, you discover soumething like an
old will, for example, that nobody knew anything about. You
discover sn old will in a RBible or something like that, and
you sre absolutely out, sre you? That certainly buttons it up

and makes for Tinallity of Judgments. I don't know whether you
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nay not hear sgome hovwl about that from the lawyers.

JUDGE DONWORTH:  Fntirely aslde from the gquesiion of
the Tinality of the Judguent for appesl ourposes, how much ftime
have %e under the <xisting rale Lo apply te the district court
for s nevw trigl? |

THE CHAYIRMAN: On the ground of newly dlscoversed eovi-
denoae?

| JUDGE DONWORTH: Yes.

THE CHAIRMAN: We have a rule that seys 1t must be
within 10 dsys after entry of the jJudgment, bul the court has
power to extend that time and grant lesve to file 1%t later,
unless the time for appeal has expired,

JUDGE DONWORTH: YWhat do we propose to aay?

THE CHATRMAM: I¢ 18 90 dave for asvpesl under the
exinting law. Bo, that 2llowed 10 days sabezolute time to nnke
your motlon, and three menths 1F the court would allow you that
mich, Now we propose to cut the tine for appeal down to 30
days, and that would leave 1% 10 days abwolute right to make
a motlion on newly disecovered evidence, and the court amight
extend thet time to as much as 30 days after the ontry of Judg-
ment, but no more., I think 1t la too Tight,

SJUDGE BONWORTH: It sesme o me that ﬁis?egafding the
gquegtion of the running of the appesl entlresly, when you ave
throwing yourself on the discretion of the distriect court, you

should have more time than yon have g¥ated in ansver to my
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guestlon. It seems to me that the dlsiriet sourt should heove

‘more latitude about allowing a new trisl for newly discovered

ovidence, without any bearing whatever on the gueation of
appeal.

JUBET CLARL: I wonder il 1t weulén’t e deglrgble,
iT the motion is to be made at a later date, that that provision
go in B8G(b), because therz ie already a machinery that it shall
not, extend the time for apnesl, and s0 on. If we don't do it
thatwﬁay, I think 1t hae¢ becoue clear through the dlacusslion

that we have got to mske speclal provisions in 89(b} to cover
Ehié questlion of appeal, and so on., It la an imporilant thing,
Why wouldn't 1t be possible to allow 59 to cover the ordinary
motion for a new trial made in 10 daye, presumadly made for
nawly discovercd evidence there? It wouldn't prevent its heing
made there. Then put in 60(b) as an additionsl ground, “newly
discovercd evliderce, if not brought undsr 52{b}¥, or something
like that. |

JUDGE DONWORTH: I suppose most of us have had cases
that have gone to the oircult eourt of asppesls and have been
af firmed or disposed of, and then you wish lsater on to move
for new triasl in the lower court and apvly to the upper court
for permission to file such a motion. As the rules now astand,
as 1 understand 1t, you culdn't do that because the district
swourt wouldn't have authority to grant a new trial, even

though the appellate court sald, "Go ahead.t
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THE CHATRMAN: Right,

MR, LEMABN: What do you do in your practice? Go 3o
the aprellsate eourt for lsave?

UDOE ﬁﬁﬁﬁﬂﬁiﬁz If the ecsse hne bhean affirmeé, you
punt do that. |

THY CHAIBMAN: If a wandate has eome down.

Mit. LEMANN: The case has been disposed of.

JUDGE DOMWORTH: Yeasn, .

i, LEMARN: A suse B, and there ie s judoment spainst
B, B anpeale, and the case is nffirmed, & year 1@%@?, A finde
rome new evidense., Then A poes $o the court of asovpeals and
sayn, "I have dlscovered some new evidence, and I think this
eaze ourht to be reopened. T want your permigelon to anreal
to the distriet judpe to reopen this.®

JUDGE DONYORTH: A1) the elreult court of appeals
sare in that partioulsar csee g, "We remove any restriction on
the dlegtriet eourt, and 1t iz free to go phead®; but $hat has
nothing %o Jdo with any limitation, | '

MR, LEMANN: How long oan you do that? For what
period?

JUDGE DONWORTH: In a case at law you ocould do it in
our conformalty graatie@ within a year from the Judgment.

MR, LEMANN: How would you have 4done 1t in a ease in
soulty?

THE CHAIRMAN: By a b1l of review. You could have
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gone to the appellate court and asked for leave to file a bill

“of review in the district sourt.

MR, LEMANR: VWe have reserved the bill of review to
direct action in our redraft of 60(b). |

TH Gﬁéiﬁﬁéﬁz‘ That isn't a blll éf review., It 1s¢ an
independent, original actlon.

MR, DODOE: Bill of review wasn't applisable to
actlons at law.

| THE CHAIRMAN: HNo. It had geveral funetlons, but one

of the chief ones was to get a new trial for newly discovered
svidence in an egﬁity cane. |

Wi, LEMANH: Are you clear that that wouldn't be in
lines 22 and 23 of Rule 807

WA, DOPGE: That has been abolished by our rules.

MR, LEMANK: "Thls rule does not limit the powsr of
a court (1) to entertain an erigilnal section not limlted bo re-
1lef of an anclllary nature to relleve & party from & Judgment,
order, or proceeding--"

JUDGE CLARK [Interpoeing]: Monte, I don't know that
1% will be absolutely clear, but itwo great aulhorities have

spoken on it., My collesgue Judge Frank in ¥Wallsce v, Unlited

ptates rules that thls was s substitute for the former action,
that 59(b) was a substitute, and therefore you couldn't bring
it up later. I understand that Professgor Hoore reached the

same coneclusion, Do you say that in your book?
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FROPEBEOR HOURE: Yen.

JULGE CLAHK: It iz comewhat » Matter of interpretsa~-
tinn. I waon't absolutely clear, you see.

Wi LEMBNN:  Fale 60(b) as 1% now etands wouldn'y
cover it. |

THE CHATRMAN: You can't rely on 1t, and 1t 1s really
Intended- -

BHOOLEMANE [Interposingl: We have two questlons,
The. fifft gueation e, L 30 daye too 1ittle for newly dlie-
covered evidenee? Ascuming that 1t lu, then how srs we golng
tn extend the ﬁim@?' Are we poing to extend the time by sQ%tiﬂg
g new trial even sfter an snvpes) has been taken?

JUIHE DONWORTH:  That is a different guestion.

MR, LEMABE: We are up agelnst that now becsuse we are
dealling wlth The rule on nsw trl lals.

THE GHAIRMAN: I think so. I should think, 11 we
want o extend the time, we should be sllowsd to go to Lhe
eourt of apposls after theiv manﬁ&%a has gong down and ask
leave to file our motlon in the dAlstriet gourt, They would

"o Car ac we mre concerned, you sre al liberty. Us give

Bay,
eonpent te have the district oourt dleregard our mandate and
enterialn your motion.® Then you go to the distriet sourt and
file your motlon, That may be slx months afier the Judgmont
wags affivaed or revarsed,

MR LEEANN:  Then you would have at least to provide
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in your appropriste rule that this pogalbllity should not inter-
gfere with ths running of the time for taklng an appeal. If

you put in your moiion for new trial, as your setup now is,
there’might be an argument that the posgibllilty of getting a

new trial suspended the running of the time for appeal. ¥ou
would have {o negative that, if you could. |

THE CHATRMAN: No. If the motlon ls made before the
tiﬁé~f0r appeal expires, obviously i1 stops the running.

Mit, LEMANN: That 1s right.

THY CHAIRMAN: You are thinkiﬁg'&haut & cage where
the tiuwe for appeal has gone by.

MR, LEMANN: ‘'That is right.

THE CHAIRMAN: You are talking about the pendeney of
the motion renswing the right for appeal. You might say in the
rule that a motlon of this kind mede after the time for appeal
has expired doesn't revive it.

ME. LEMANN: I think that would be desirable.

THE CHAIRMAN: But the case may be dealt with by the
dlstrlet eourt zs 1f ne appeal had been taken. |

HMR. LEMANN: fThen, would the proposal be to provide
in Rule 59 that an appllioation for new trial on the ground of
newly dlscovered evidence might be presented within 90 dayse?
That 1eg all we gave them before.

AR. DODGE: Or pub it in 80(Db), as the Reporter sug-
gested, |
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THYE CHAIRMAN: I object to two rulés on the motion
for new trial on the ground of newly dlscovered evidente, It
doesn't seem to me right to split it un.

MR, DOPGYE: How would there be two?

THE CHAIEMAN: Bescause Rule 5§ now deals with 1%,
and you are not golng to zbolleh that, are you?

MR, DODGE: FExelude 1t in 59(b).

THE GEAIR%AR; That 1 the wotion for new trial on
the ground of newly dlscovered evidence. Now you say that we
put 1t sleo in 60, and Rule 60 would glve you wore time than
Hule 59 does.

ME, DOBGE: I had in mind the possibility of exclud-
ing all reference to 1t from Bule 69(b}., "A motlon for new
trial, other %than on the bssels of newly dlecovered evidence,
may be served nat later"., BSay nothing about 1t there, beyond
that. |

THE CHAIRMAN: Oh.

M2, DODGE: Then deal with 1t in 60(b) as analogous
to mlstake and inadvertence. 1t is the Reporter's feeling
that 1t should go 1n 60(b), lan't 1t7 |

JUDGE CLARK: I thought there was a whole machinery
to cover these late filed motlons, and you'eealé Fix 1t up
easler, If you kept it in 59, you would have %o make a sinmilar
machinery, at any rate, to take oare of the field, and zo on.

That was my only thought.




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bidg.

Cleveland

New York

Law Stenography © Conventions @ General Reporting

Chicago

Washington

JUBGE DOMIORTHY 1 faver meking (b} here in Hule 5%
seo thet on the ground of newly dizesvered svidenes, the de-
Teated party will have the ssme time under %the new vule as ha
han under the exlefing rule,

. LEMARN:  Ninety days.

JUDGE DONWORYH:  That 1s, thal the cuttlng down of
the tine Tor appeal shouldn't ﬁa;?iv@ Rlm af thie neprhy romedy
witlol he gete right at honme, | .

| MR, LEMARR: What would you Shink of putting it in
82{hY and glwing them six montha?

JUDGE DORWORTH: I %%ﬁléﬂ$ﬁ.aﬁj%$ﬁ.tﬁ #ix months,

MR, LEMANN: 'Ega‘se%,-if Fou put 1% in A0{BL), you
have a provislon to plve them up %o o ?ear now, Ws had 1% six
monthe originally. The arpument ls tha$ the &ngl@ﬁ? is pretty
elone betveen newly dissovered evidenes and %xaggabie neslest,
mietake, inadvertence. Juet take 1% out of 5 and put 1t all
in 80(h), Then you avnld the necessity of meking a etatement
on tﬁ@’g@@ﬂligﬁa rules, |

., DODAE: I would jJust as sgon glve then a yesy

for the use ﬁf that lost will that turne uvp eéleven monthe after

e $rial,

JUDGE DOBIE: He hee to wmake a good showing.

M, DODGE: He has to make a phowkag of 4%ligsnes pnd
811 that.

JUDGE DORWORTH: O couwrne, o yesr 1z a longer time
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than 1t used to be. o many things happen. I would favor six

~months, I think,

Mit, LEMANN: This is of course within the Judge's
dlscretion., One year would be merely the maximum that he could
glve them. I never had. a casge of newly élséevareé evidence.

I don't remember ever hesring of one. Has anvone ever had one%

W, DODGE: I don't reeall dletinetly now, but I know
T have been faced with them,

THE CBAIRMAN: I have had some, where the other fel-
low made a motlon on me, and the court denled the motion on the
ground that the new evidence wasn't newly discovered, bul newly
manufactured, |

JUDGE DOBIE: We had a case on appeal, Yonte, in |
whlch the lower gourt ruled agalnst it, and we hald.it not
ahuse of discretlon. They are not frequent, |

JED&E;GLAR&: I, run into a good many applications of
one kind or anether., I &é not remember one being granted. I
surnose it mugt be granted once in a while,

MR, DODGE: The common ground for denying them is that
the new,svidenee 1g merely esumulative.

JUDGE CLARK: That 18 1t, and alse it may be that
there wasn't diligence in dicsecovering 1%.

JUDGE DONWORTH: Qulte often,

MR, DODGE: On the other hand, oesazlonally a great

injustice to a client is remedled by the use of that application.




1370 Oniario Strest

51 Madison Ave.

The MASTER REPORTING COMPANY, Inc.

National Press Bidg.

540 No. Michigan Ave,

Cleveland

Law Stenography @ Qonventions ¢ Geneval Reporting New York

Chicago

Washingion

491

THE CHAIRMAN: You could provide in 80(b), then,

“that 1f the time for motion for a nsw trial as specified in

59 has lapseed, then the court in 80(b), on a proper showing,
but not more than six months after the judgment (or a year),
may allow & motlon to be presented and dispésed of for a new
trial on the ground of newly dlscovered evidence. Is that the
idea®?

MR, DODGE: That is, thé tine under our proposed new
Fule 60(b) is one year. Did you mean to shorten up the newly
dlscovered evidence to slx months?

THE CHAIRMAN: No. One year 1g all right on a proper
showing.

MR. LEMANN: You would simply have to expand the
title of 60 and the captlon of 60(b), wouldn't yg&, and uge
some phrase to bring the newly discovered evidence in%o the
category of things you have there.

MR, EG&&E# YdﬁEWQulén‘t have to change the tiltle éf
Rule 60. You would have to add certain words to the heading of
(v}.

JUDGE DOBIE: Mletake; Inadvertence; Excusable
Megleet; Newly Discovered Evidence.

MR, LEMANN: ?erha?g you would wantrto say in 5989
"Relief on the ground of newly discovered evideéee shall be
clalmed under Rule 60", just to give an eaey reference.

THE CHAIRMAN: You ought to alleow 59 to make a motlon
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ag an abgolute matter of right in 10 days on any ground, BSo,

‘you juet simply sirike out the exception here sbout newly dis-

covered evidence., Then 59 would allow you fo meke a motion for
new trial on any ground, ineluding newly digcovered evidence,
within 10 days after the antry of the Juﬁgm%ﬁt. Then you would
go over to 80{b) and gay, "4 motion for new trial on the
ground of newly dlsceovered evidence after the tiume fixed in 59
way. be made under certaln conditions, with leave of the court,
the ?endency of whieh will not affest the flnallity of the
judgment,

That ié the mechanles of 1t. I don't know whether
there is any objeationsto that.

i, DODGE: Why isn't that the best way to handle 1t?
What does Judge Clark say to that?

JUDGE CLARK: That 1s what I wae suggesting.

HR, BODGE: I move that that be dealt with in that>
way.

JUBGE DONWORTH: Making 1t one year or slx months?

MR, DODGE: HMaking it whatever we put for the other
things in 60(b).

MA ., LEHANN: Which l¢ now one year.

MH., DODGE: That wlll please the bar.

ME., LEMARN: Hspeclslly when they know Judge Clark
approves 1%,

THE CHAIRMAN: fThen, 5%{b) as 1% will stand in our
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new rule: Htrike out ths wards, "except that a motion", .in

*1ine 3, and all the rest of the subdivision down to the word

"diligence."

JUDGE DONWOBTH: Under that suggestion, wouldn't
there be a conflict hetween the propossd ns% Hule 58 and the
propossd new Rule 607 I mean, isn't there s positive limitation
in eur provnosed 587 7

THE CHAIBMAN: That is what I am striking out.

JUDGE DONWORTH: 411 vight. I didn't get that.

THE OHAIRMAN: Then we are leaving 59 so that within
that 10 days as a matter of right he can go to the court and
make a motion for new trial on the ground of newly dlscovered
evidence or any ground. He doesn't have to ask leave for it.

Then in 60 you say, "The motion for new trial on the
ground of newly discovered evldence can be made after the time
I1imited in 59 har explred, Dby 1@&?5 of court” and with all
thece conditions attached, _

JUDGE DONWORTH: I wouldn't oppose the one year, if
that 1is the Judgment of the Committee.

JUDGE CLABK: I should think, if you wanted Just to
conglder what you will do in-Bé(b), that something like this
might do 1a (b). You see, as we now have the suggestion, we

have {1) and (2) in 80(b). We eould leave (1) as we huve 1%

and put in & new (2) between the previous (1) and (2), and we

could say, "(2) or on the ground of newly discovered evidence".
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If you wanted to, you cguld:say, "evidense whlch by due dili-

gence could not be discovered within the time for a new trial

under Hule 59", to tie 1t up that way.

THE CHAIRMAN: Yes.

JUDGE QLAEKi That wouldn't seem to confliet with the
two. You may build one on the other, go to speak.

Ui, DODGE: Let's see. It could not have been dls-
covered by the use of due diligence elther before the trial or
before the expiraltion of 10 days thereafter. You have to
prove both. |

JUDUE CLARK: Yes, ‘That is just a suggestian a8 8
possibllity.

THE CHAIRMAN: Charlie, there is no use of our trying
to draft that here. It is the kind of drafting Job that we
couldn't do at the meeting here. Maybe you can tackle it in
the day or so that are left. |

JUDGE DOBIE: You want to strike out that "except
that a motlon fér a new trigl on the ground of newly discovered
evidence™?

JUDGE GLARK: Mr. Moore can do that tonight all right.

THE CHAIRMAN: If he can't, then we will have to
leave 1t to the Reporter, with éuch consultation as ne‘haé time
to make wlth anybody nearby, fo get 1% up, beeause we are not
golng to meet sgaln before this goes to the bar.

JUDGE DONWORTH: May I ask a question te make this
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Lhat and Thareby to sxisod the Lime Tor taﬁhum arn &

7

elesar? Ae I underetand 1%, 1n order to extend the time Jor

apneal, the moSlon Loy snew trial must be (llied within the tlne

for taking ait appeal. dosn Lhe eourd have & r;gnt o extend

JUptE CLARE: 1 thought we were golng Lo make 1t even
lses. I thought the 1dss was 10 strllke out of ﬁé(h) any
speclal relerance Lo newly dlscovered evideinos.

M, LTEMAHN: That could be a baslis, Lhough, for
gpolying Tor a new trial 1D the spplleatlon le nmads in 10 dayse.

JUDE CLARK:  Yesn, that would uilll be lo.

W, Then vha judge could wali; he could hold
the nmotion under gonsideration without actliug on L8, &y oo

dolng, ne would sucpsnd the Line,
JUDGE GLARK:  Yhat ls true, but 1t would have to be
withlin the 10-dny 1lsli,

i LEMARN D The appileation would have to be made

1
%

Tasl L8 right,

AR, LERANH:  1f the avpllieatlon were mads withlin the
10-dgy 1imly, the Judge by withholding acilon could extend the
time for appreasl, "ub if the applicatlon weren'i made in the
10~day 1imil, then 1% would have Lo be made under o0 and thal
would not suspend the Lime for wppesl,

JULEE DLaRK:  That 1e 1t, Yhat ls the ldea,

JUDBE DOBIN: . Qughin'it thars to be goms refereunse in
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52(b) to 60, dealing with newly discovered evidence? If you

“just leave it, "A motion for a new trial shall be served not

later than 10 dayse after the entry of the Judgment", and stop
there, wouldn't somebody reading that, without reading 60(b),
get the idea that that is all-ine,}_{zsive?'

JUDGE CLARK: I should suppose the way to do that
would be %o put in a footnote and say, "For further provisions
[or whatever langusge ycﬁ use], see 60{b)." Then, if you use
some such formula as I was suggasting, the 60(b) refers back
to what happens after 59(b) is exhausted,

THE CHAIRMAN: ©Now let's go back to 59(b) to get new-
1y discovered evidence. We want to make a motlion for new trial
for newly dlscovered svidence, on account of samething that
happened. Under 59(b), as soon as the Judgment has been entered,
the 10 days commences %o run. You now have Rule 6 fixed so
that under Rule 6 he can'i enlarge this 10 days. Wy suggestion
ie lcléays after the entry of Judgment within which to maks
motion for new trlal, with no power of extenslon by the court,
tﬁat being the motion on every ground exeept‘newly discovered
evidence, which now we have put over into 60, is too harsh a
limlt.

JUDGE DOBIE: 1Is "served" up here right, or do you

© mean "filed" in 59(b)?

JUDGE CLARK: That is right, I think.
THE CHAIRMAN: ‘“served", yes.
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JUDGE DOBIE: SBerved on the other party.

JUDGE CLARK: Yes, |

THE CHAIRMAN: I would feel that even on erdinary
motlons without any newly dlscovered evidence we might properly
provide in Rule 59(b) that a motion for new trial shall be made
not later than 10 days after the entry of Jjudgment, except that
for good cause shown the court may extend the time for such-and-~
such a period, not exceedlng so much. Then, referring back to
8(c), whieh tles up all these limits, we find that the motion
for new trial limlt can't be altered or extended under Rule 6(c);
1t has to be done in such manner as is provided in 59. You see
my point, Rule 6 now says that you can't make any extension
under this broad power under Rule 6 in the case of certain 7
rules, listing them, and one of them is 59. I wouldn't touch
6, It is 811 right. Tie 1t up to the rule limit in 59, but
let's enlarge 1t.

MR. LEMANN: Why? We have had no kiek. It has been
10 days slnece 1938, Nobody has sald it was too short., Why

extend 1%t without & recquest? We have three days in Louisilana,

He has three days in Massachusetts. I think 10 days, if we
checked, would be found to be rather liberal.

JUDGE DOBIE: Don't we give the district Judge the
power to extend 1t7?

MR, LEMANN: We don't now, do wse?

THE CHAIRMAN: WNo.
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MR, LEMANN: Yven before the pregent amendment didn't

‘we have a provislon that you couldn't axtend the time for motion

for nsw trial?

JUDGE CLARK: That 1s right.

MH. LEMANN: That has been there since 1839. It has
been 10 days.

MR. DODGE: Apart from newly dlscovered evidence,
there 1sn't, ordingrily speaking, any motlon for new triasl that
esn't be framed up very gquickly and promptly. There isﬁ't any
partieular reason,

JUDGE DOBIE: It ig all right with nme.

THE CHAIRMAN: A1l right.

JUDGE CLARK: I take 1t that (e) was adopted, was 1%

THE CHAIRMAN: Yes.

PROFESSOR SUNDERLAND: Shouldn't (e) go into 80? 1t
doesn't belong in new trials at all.

THE CHAIRMAN: '"notice of" was stricken out,

PROFESSOR SUNDERLAND: Shouldn't (e) go into 607

JUDGE CLARK: Walt a minute, HEdeon is agking ir {e)
shouldn't go into 60, |

PROFESSOR SUNDERLAND: {e) has nothing §§ de with new

‘trials, but 1t does have to do with relief from Judgment or

order. It seems to me 1t belongs te 60. I think the headings
are misleading. If you put (e) under 59, then the headlng New
Trials 1s misleading.
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JUDGE CLARK: New Triale and Amendments of Judgments?

PROFESEOR SUNDERLAND: We will have to do that.

THE CHAIRMAN: Change the title, but leave it there.

JUDGE CLARK: Mr, Dodge, did you have some auestion?

MR, DODGE: I had assumed that thls motlon to alter or
amend the Jjudgment was not an ordinary sttack on the Judgment
analogous to an appeal from it, but wae a motion to amend or
alter 1t to make 1t In accordance with what was vproper on the
record. Does it go bevond that?

PROFESS0R MOORE: Yes, 1%t does, Mr; Dodge, In the
Boaz case, the court dismissed fhe sction without prejudice,
and two or thﬁee days later entertained a motion and dismissed
with prejudice. It wasn't a case of making a mlstake. He re-
congalidered,

MR. DODGE: That is all right. It was within the
record as made up to that time.

PROFESSOR MOORE: That is eorrect.

THE CHAIRMAN: Ought we not to conflne it to that?
Ought we to leave the provislion in such shape that a fellow
can call witnesses and take deposlitions and put in affidavits,
or shall we confine hlm to the record as 1t stands?

JUDGE DONWORTH: DPidn't the opinion in the Boaz ocase
refer to terms of court?

PROFPESSOR MOORE: Yes, sir, 1t 4i4d.

PROFESSOR CHERRY: ‘They hadn't aﬁything else to refer
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to.

THE CHATRMAN: My, Dodge's suggestlion makes me think
that 59{e) ought by ite terms Lo 1imit & motlon to alter or
amend e judgnent to what The rseord then conialne, and nol
open the door Yo taklng ﬁ@%tiﬁ@ﬂg and affiﬁévitg.
| Wi, DopeE:; I cgagt?mé% 1t that way, but I gusss 1%
g exnvesssd too Yrosdly.

THR CHAIRMAN: I don't think 1% i safe to oonolrue
it thé% way .

HENATOR PEPFER: "A notlon bassed upon the record o
slter or amsnd”, |

,?HE'Gﬁgzﬁﬁéﬁz Maybe so. Ths record le a technloeal
thing. You have the ldes,

#i, LEMANH: You say 1t 1s within 10 days. Hr,
Mitehell, we discussed thls before., SBuppose you gave it &
broad seops. As long as 1% has to be ssrved wlthin the same
time that s broad motion har to be served, why limit 137 Iou
eould serve s motion for a new trial on any ground not limited
to the record as it stands, provided you do it in 10 days. Do,
why do we have to tle Lhle down as long as we huve the ssme
time limdit in 157 Didn't we cover that s little while ago by
our dlscuselion? |

SENATOR PESPER: A motlon for a new trial, if
granted, rssulie in 4 new trial with all the ssitled lncldents

of one, but this proceeding ig really & motlon for a nsw trial
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of an unformulated sort. You go in and move to amend the jJudg-

‘ment and egay, "This judgment is wrong, not because 1t doesn't

conform to the record, but I have some affidavits here to show
that the Judgment ought not to have been juet as 1t was.," I
don't see what kiﬁd of proceeding 1t leads to, unless it 1s a
mere motion to conform the judgment to the matter in the record.

MR, LEMANN: If it goes beyond that, 1t addresases
itself to the diseretion of the Judge, anyhow. Within 10 days
he certainly can do 1%t if he wante to. A fallaﬁ comes in with
a motion to alter or amend, and the court says to the lawyer,
"Coungel, I think this 1s nmueh more than a motion to alter or
smend. I think this calls for reopening the case." Then all
the lawyer has to do is say, "A11 right, Your Honor, consider
1t ae such. T am within the time. Reopen the case and grant
& new trial, if you think that is what, properly construed,
this oalls for."

SENATOR PEPPER: What I am afrald of, thlnking of a
certain distriet Judge, 1s to take & whole floond of alfidavits
and have a hearing on the amendment of the Judgment, without
ordering a new trial or making any such cautlionary statement to
counsgel,

JUDGE CLABK: Would that necessarily be out of the
way? I suppose that in the case of a Judge who never could
make up his mind, 1t might make his mind more unsettled than

ever on 1t. On the other hand, there might be a case where the
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Judge had jJust made a plaln mlstake and ought to have further

41nf@rmation, and so0 on, and perhaps you could avold an appeal

by doing 1%,

SENATOR PEPPER: To convliet him of mistake, 1t would
be neceasary %o exhibit to him only matter that had been before
him. He couldn't be accused of a mistake on the basls of matter
whiech hasn't been brought to his att@ntion,_whiéh row comes
before him for the first time. For instance, suppose that the
court decided that the burden of persuaslon resting upon one
of the parties had not been met, and he entered s Judgment.
The unsugcessful p&rty cgmaé in with a motion to amend the
Judgment, with supcvlementary evidence on the same point., It
ie not newly discovered evidence, but evidence which he might
have presented at thé trial; but which he thought 1t wasn't
necessary to present. He thought he was safe in gtanding on
what he introduced. What le the court going %o do ﬁlth that?

JUDGE DOBIE: That 1s practically a new trial, isn't
it®?

SENATOR PEPPER: It ie like a new trial and, as Mr.
Lemann sald, a Jjudge who is alert and plays the game according
to the rules would say, "This is in effeect a motion for a new
trigl, and I will grant 1t beeause the evidence is aftér dis-
covered" or "I won't, because you mlght have produced thils
evidence, and you just neglected to do so." That 1e all right

on a motion for new trial, but here it 1s a motion to amend the
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judgment, with no eriteris as to what the material may be on
which the Judge can draw Lo make the amendment. I don't know
what to do with 1it.

THE GHATRMAM: I was thinking, if this thing, after
all, 12 a motlion for new‘trial, like & motion for additional
findings or for amendment of Judgment, all of which have to be
done within 10 days, why do we stiek up & new seefion, (e)?
hy don't we say, "Motion for new trial or motlon to amend or
alterkjuﬁgment shall be served not later than 10 days®?

MH. LEHARN: What was the trouble in the Bogz case?
Was Lt done in 10 days? | _

 JUDGE CLARK: Two daye.

THE CHATIRMAN: What was the aatﬁrs of the error that
had Teen made?

FROFESSOR MOORE: The court Just oconecluded thal you
could properly dismiss the ecrse with prejudice instead of the
diemligesl éithaut prejudice. |

THE CHAIWMAN: It wasn't an error at all. He was
sesked to change hie mind.

JUDGE DONWORTH: The Judge changed his mind as to
what his ruling should be.

M. LEMANN: What happened on appeal? What did the
appellate ocourt say?

PROFPEBSOR HMOORE: fThe appellate court sald that, the

notion hsving been served wlthin term time, they had inherent
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nower Yo eorrscl or Yo chanege lte Judpment.

M, LEHANE:. They could say the same thing now, when
they reallze that the term Hinme has nothlog to do with it.
They ecould aay, "fhils having been zerved within 10 days, clear-
1y the trial Judge had s right to change hig wmind,"

AR, DODGE:  If we adopt (e).

M, LEMARNG Hven without adopting {(e), I should
thlnk, or even, as the Chalrman sugmests, 1T we transfer {e)
up Lo the preesding sectlon, (b).

THE CHAIRMAY:  Did the lower court think 1t should
vacate the Judgment?

PROPESHOR MOOWE: The lower court did ohange its mind,

THI CHATRMAN: The lower Qcart dld, and the upper
court raversed?

PROFESHOR MOORE: Affirnesd,

JUDGE OLARK: ¥With a dlsgent.

THE CHAIRMAN: Why do we want a ruls ahout thai?
They eay you can do 1%,

FROFEBEOR MODRE:  There isn't any provision in the
rule that suthorizes it.

M, poRGY: Has any other ease ralsed any sueh ques-
tlon in the hilstory of litigation?

JUDGE OLARK: #r, Dodpe, they alwayﬁ waul@ do 1% he-
fors iIn term tims, you kKnow.

JUDGE DORWORTH: 1 think there are 10,000 caszes that
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might be elted.

i, DODGE: On thie particular point of amending a
Judgment?

JUDGE DONWORTH: Oh, yes.

Wi, DODGE: WNot aprealling, not asking for s new trial,
not sorrecting a elerical error.

JUDGE DONWORTH: 1In recelvershlp cases where allow-
ances were fixed, the judge on reconsideration would sign a new
Grééf‘amending his order of August lst. Certalinly, all those
things under the o0ld rule that during the term the thing was
changeable, It was frequently changed. All sorits of matters.

JUDGE DOBIE: All in the breast of the cours.

JUDGE DONWORTH: Yes.

THE CHAIRMAN: fThen why on earth should we make such
a tight 1limit as 10 days?

JUDGE DOBIE: Because we wanted to wipe out all that
term tlme stuff and provide definite limits, whieh I think 1s
gsensible,

THE CHAIRMAN: That is right, but why should we make
such a 1limit as 10 days when ordinarily you might have six
months to get a judgment?

MR, LEMANN: You couldn't do 1t on any ground, eould
you, Judge? For instance, I sﬁpp@se that you could set aside
an equlty case after six months, |

JUDGE DONWORTH: Within the term, oh, yes.
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ME. LEMANN: That 1s the only limlt. HNo new trial
provision.

THE CHAIRMAN: I don't like thie term. The term hag
pone. We wiped 1t out, ,

MR, LEMANN: If the term had only one day to go, the
fellow was out of luck, but i the term had six months to go,
he wss in luek,

THE CHAIRMAN: That is right. We are providing a
fixed 1llmlt inetead of this term limlt. But suppoce he made
that motion 12 daye after? |

HR. LEMANN: He would be out of luek. The only
answer I can make 1s that he has been out of luck since 1939,
and nobody has squealed.

JUDGE CLARK: Rely on the term to do 1t.

MR, LEMANN: Term is out.

JUDGE CLARK: At one time after Mr. Moore had written
his great monograph on control ever judgments, he came in wilth
a vrovision that wae certainly very broad. He put it in 60,
and sccording to that draft, the court would have control over
Judgments completely for a year. You remember, you were all a
1little upeet by that, but that 1s what the judge was doing
before during term time.

[Brief recess. ]
THE CHAIRMAN: Gentlemen, we go back to Rule 59, and

I withdraw my suggestion thet we incorporate new subdivision
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(e) 1nto (b). I think if we ave going to adont (@)-~aznd I

‘guess ve ars agreed to that--if we put in a new seetion and

clte thile particulay ease under 1%, i1t will polnt out what
kind of oblect we have., If we mix 1t with the motlon Tor new
trial sectlon, then 1t will Ye a 1ittle mare confusing, I
think,

FROFEBDOR DUNDERLAND: In (b) 1% says, "A motion for
& new trial shall be served®. in (e} it saye, "A motlon to
glter or asmend the Jaﬁgmgnt may aleo be®, " We sﬁ&uld have both
of them "shall™, I think,

R, DOBOE: "may also be gerved®., ®Why the "also"?

THY CHAIRMAN: why should they both be "may"? You
don't have to unless you want %o, _

PROFESSOR OUNDERLAND: On these time llmlte we always
use the word “shall",

THE CHATRHMAN: Do we? ALYl right, then, 1t is sgreed
that we etrike ogut "alse" and put "shall® in pluce of "may" in
line B8, Isn't that right?

PROFESDOR SUNDERLAND:  Yar,

BENATOR PEPPER: Yes, that is right.

JUDGE DOBIE: You are golng to end {b) with the word
TJudgment® and Just lsave 1t like that. "4 motlon Tor new
trial shall bs served not 1&£ér than 10 days after the entry
of the Judgment,®

THE Qﬁ%lﬁﬁﬁﬁz That is all there %z left of that.
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JUBGE DOBIE: You are golng to put something in the

“‘note to show that we have %aken care of the newly discovered

situatlion over In the next rule,

THE CHAIBMAN: Yesn, that 1s pight. That is, newly
diseovsred eviégnéa motiong that aren't maﬁé within 10 days.

JUBGE DOBIE: Yes. Of courss, you could serve motlon
now for new trial for newly discovered evldence within 10 days.

THE CHAIRMAN: Under thieg rule, yes, without asking
leave to do 1%f. |

" JUDGE DOBIE: That is right.

TRE CHATAMAN: How we go %o Rule 60{(b). 1 think 80{(a)
1a all right, isn't 1%? That ie an old provision that we have
in there now, that we apreed on long before.

JUDGE DOBIE: You sre golug to put this newly dig~
coversd thing under (b), sren't you, and ehange the title?

THE CHAIRMAN: Bhall we agree %o 60(a)? Is thst
all right? If there is no objectlon, we will pass 60(a) and
go to 60(b), Ve have a revision of 60(b).

SENATOR PEPPER: Do you say dockebed with the
appellate court or bhy?

MR. DODGE: Or 1n?

THE CHAIRMAN: It 1s *in", lan't 1t%

SEMATOR PEPPER: "in" or "by", but not "with', I
should think,

THE CBAIRMAN: You say "filed in court”; you dop't
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say "filed with the court",

SENATOR PEPPER: I know, but this is & verb here.

The anpeal 1e¢ docketed. Did we have that before? If we had
it before, let's not change it. i

JUDGE CLARK: .In the old rule we éay, "The féséfd on
apreal shall be flled with the appellate court and the action
there docketed." That 1s in the origlnal.

SENATOR PEPPER: All I meant was that the act of
filing 1s the aet of the fellow who filee it with the court,
but the act of doecketing 1s the act of the court itself. It
dockets the cage, Ite elerk dockets it. It 18 not very im-~
portant.

MR, DODGE: In 73(g) we say, "flled with the appelate
court",

SENATOR PEPPER: That is sll right, because that is
the act of the fellow who files 1t.

JUDGE DOBIE: "in' is better, but I den't think 1t
1s vital.

MR, DODGE: Just say, "doecketed in the ecourt".

JUDGE CLARK: All right, mske 1t "in*, then.

THE CHAIRMAN: We have a redraft of 60(b), and of
course we understand that that has to be recast to include
thie business about granting leave to make motieqﬁfar new triasl
after the regular time has expired, but we @anﬁrﬁo go over this

and agree on the subject.
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JUDGE DONWORTH: Ie 1t your thought, Mr. Chairman,

- that we need not make a eross-reference from one of these new

evidenge matters %o the other, saying that ezeept in the case
of , and so on? You don't think that is necesgary? I didn't
know whether there would be doubt about whieh limitation would
prevall 1T we had 10 days in one rule and & mueh longer limi-
tation in another. There would be, unless in sonme way you put
in a qualifying olause,
| THE CHAIRMAN: As I understand, in that draft we say
that a motion for a new trial made after the time fixed for
such motions in 59(b) may be Tiled with leave of court under
certain conditions, and so on. That 1s the way we are golng to
do i%.
JUDGE DONWORTH: All right.
M. HAMMOND: But you were speaking of having a cross-
reference in 59 or an exceptlion in 59, weren't you?
JUDGE DONWORTH: I thought it might be in elther
rule, as long as one referred to the other..
THE CHAIRMAN: Bule 60 will do 1it. Rule 59 will be
20 worded that & motlon for a new trial may be made on any
posslible ground within 10 daye. If you want te, you can put a
note in stating that that former provision in 59{a) has been
strieken out, and that now under 52{(a) within 10 days you have,
a8 a matter of right, the right to make & motion for newly

dlecovered evidence; but if you let that time expire, you no
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longsr have a right, but you have to resorit to getting leave

“of the court under 80{b). I think the HReporter wlll flx that

up all right,
JUDGE DONWORIH: You nesd not diseriminate when you

Tile your motlon as to whether you are filiég 1% under one rule
ar the other, but make 1t »laln that the relief may be granted.
In other words, you needn't conflne the provisieon in Rule 60 %o
after the explration of the 10 daye. Do you get my thoughi?

| THE CHAIRMAN:  You are saying that you ecan get laége
to do 1% at any time up uniil one year, and that ineludes the
10 days, If you want te look at 1t that way, but you would be
foollsh to apnly for leave under 80 when you have 1t as a mat-
ter of right under 58. The Aifference between Lthe rules is
that one le a matter of right, and the other is a matier of
lsave and dlseretlion wlth the eourt whether he will entertsin

the motlon, Ve can fix that, I think, Judge, after we see his

drait.,

JUDGE DONWORTH: I think you are right,

THE CHAIRMHAN: Have you the redpraft of 80(b} befove
you? |

BENALOR PEPPER: Yes, sir, I think we all have.

THE CHAIRMAN: let's see what we think sbout that.

JUDGE CLABK: My stuf? and I have made that. You
wlll notlee that on the origlinal draft as 1t appeare here, ve

raleed oblections to cerifaln thinge, and we wmade thils redraft
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which we preferred. I don't care which you tske up, although

we now recomnend the redraft, but that lsn't gquite as voted.

¥e have explained it in the footnotes snd slsewhere,

THE QHAIRMAN: There 1s no difference between the
new draf't and your regular draft on page 50O down to--

JUDGY CLARK [Interposingl: Line 17,

THE CHAIRMAK: Down to that pelnt the two drafte are
al&?@.

SENATOR PEPPER: Thie is 60(b)?

THE CHAIRMAN: Rule 60(b).

JUDGE QLARK: In line 17 we suggest that there be
stricken out the provislon, "or in caze of fraud within one
yvear aflter ressonable opportunity to digeover 1t." We think
that 1f we are goling to get any finallty of jadgmeﬁt; we ought

to have this provislon work about ae automatleally as 1% can,

and if 1t is n qa@sﬁién of not having 1t operate until the

fraud 1s discovered, of course that is goling to be gulte up in
the alr, Ve think that for late dlscovered fraud, the separzte
action 1l¢ the way to do 1t. Ag a matter of fact, as we have
suggeeted, under the provision as originally drswn, many ysars
after the Judgment you could get relief, theoretically at
lsast, by simeoly procseding in a new setion., If you dldn't
1nmedlately dliscover where your opponent was, there is one
provision that you ecan serve the elerk. You remsuber, basvk

under the service of papers, 1f you don't have the address of
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your opponent, you then can gerve the clerk in place of hin.

“Ien't 1t better all around %o make this a definlte llmiiation?

Then, Tor anything aftsr that they can bring thelr separate
getlon, whish ls retalned later on in the rules. That is re-

talned In elther draft, It i1s retained in the maln draft

‘beginning at line 21,

SEMATOR PEPPER: 1The one I havs has Just 17 lines on

THEL CHAIRWAN: That is right. He has the original
draft, and he lg making comparisons.

HR, DODEBE: Ig thilsg s new substitute?

THE OHAIRMAN: Phat is the last word. He altered 1t
from what the draft was that was dlstributed to ths menbers a
1ittle earlier. That Lis on page BO of the Hgﬁsrtarfs draft,

PROPEBSOR (HERRY: I don't think we have those.

THE CHAIRMAN: The heading of 1t iz "Suggested Rule
80()." SBuppose we go down the line hers instead of hopping
around on these things,

The very flret thlng, as a questlon that I would like
to ralse, ls in line 8. The reporter thinks we ought to strike

out the word "hls"; "through his mistake, inadverience, surprise,

or sxeusable negleet”. O ecourse, those words are taken, I
think, from the Uallfornia statute, but there ars wmany other
statutes phrased the same way, and every one of those statulbes

relates to the applicant's mistake, inadvertense, surprise, or
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exousable neglect, We take those words that had an accepted

‘meaning in s lot of statutes snd relate wholly to the excusable

nagleoct of the fellow against whom the Judgment was rendered,
and gtrike out the word "his" and convert the thing into some-
thing gulte different from what all these etatubes mean., 1%
bothers me a 11ttle Blt %o upset the oporstion and effenﬁ of
well-known siatutes,
‘ DENADOR PEPPER: What ig the argument in Taver of

amitﬁing 187

THE OQHAIRMAN: He saye the clerk may mske an error or
the judge may make a mistake; that if he makes an inasdvertent
mietake or le surprised or if there i¢ excusable neglect, and
the fellow guffers by it, he ought to pget relisr,

JUDGE GLARK: Thile wasg done before. This lsa't a
particular thing of mine,

THE CHAIRMAN: It was done at the last meeting.

JUDGE CLARK: I think 1t wapg done before. "Ihis dele~

tlon of 'his', voted by the Commilttee and reaflirmed at the

last meeting, was suggested by the elrcumstances in Hill v.

Hawes (1944) 320 U.%, 520, although 1% was recognized that this
change alone would not alter the result reached in that case.
The deletion wlll, however, permit relisf to be granted, if
gought within the tlime prescribed, in situations such ag those

before the court in Ney

Milleuts," and so on, "where dlsmlasal of the actlon was due to
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clerieal error”.

JUDGL DOBIE:  In Hill v, Hawes 1t wase the mlstake of
the clerk, wasn't 117 '

THE CHAIRMAN: The olerk forgot to gsend the notice
of entry of the Judgment, |

MR, PODGE: Has anybody raised any question abeut
striking out that word "hish?

THE OHAYRMAN: 1 don't think the bar generslly under-
stand the statute. They hoven't had to resort to 1it.

MR, DODEE:  How san you take acblon agalnst s man
through hie surprise? You take 1% %9 hls surprise. %hat does
ithat mean?  Through his eurprlee?

THE CGHALRMAN: As a3 result of his misteke, inadver-
tence, surprlae, »

MR, DODGE: It ilon't taken ap a result of his sup~
prise. It surprices him when 1% happens.

THEZ CHAIRMAN: He may be surprissd -in court as a re-
sult of the Judgment thal goes againiet him. He doesn't pet
surprissd afterwvard. ,

JUBGE BOBIK: It is a t@&hﬁiea& term of law, isn't
it? It 1z 5 tsrm of art hera.

THE QHATRMAR: 1 have Just told ye; the sltuation,
It 1ir sbsolutely upsetting anything that you get out of any
gbate decleloneg as to the operastlon and effect.

HR, DODGE: Are there g lot of atatutes that have this



1370 Ontario Street

Madison Ave,

51

The MASTER REPORTING COMPANY, Inc.

540 No. Michigan Ave.

National Press Bidg.

Cleveland

Law Stenography © Conventions © General Reporting New York

Chicaga

Washington

516

expet languape?

THE CHATRMAN: I wouldn't say they ars absoiubely
exact, but thay all relate to the moving partyie own mistaks,
inadvertsnes, surprise, or excusable m@gieas, and not to the
court’s, You can hardly say that the c@arﬁ ts eurprisad, can
you, when he renders a Judgmeni on you? Could sxcusable
neglect of the courd be the basls of gebttlng a Judpment
rendered agalnst you?

BENATON PEPPER;

453

inadvertantly renders Judgment
against me inetesnd of apsinst the other fellow!

THE OHATRMAN: That would hardly be surprlos of ths
aourt,

JUDGE QL&&%%V 1% wan sald of my distingulshed fellow

e

sownsman, Hoah Webater, that when his wife found him kissiog
the pretty wald, she aald, "Noah, I am surprised!" He sald,
"Ho, my dear. We are surprised. You are ssionlshed,®
THE CHATRMAN: That is all I have to say sbout i,
1 think that we oughi not %o take too mush for granted aboutl
these things. LI nobody objects to completely overthrowing the
customary meaning of that phrase, that 1s a1l right with ne.
JUDGE JLARK: 1 don't negsssarily push thls ss suech,
i eail your attention 1o the fsot that this was in the pre-
Lininary draft that went out %6 the bar. What was the reaction?
TR CHAXRBAM: Hone at all. They don't understand

thie polnt.
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SENATOR PEPPER: OQugbtn't we reslly to say "becsuse

of" instesd of “through", as Mr, Dodge suggests? "procesding

taken sgainet him because of uistake, lnadvertence, surprise,
or sxausable neglect®,

M3, DOBGE:  Even there, that doean’t apply to surprise
very well,

OENATOR PEPPER: Doesn't 117

THE CHAIRMAN: I mlght be completely surprised and
astonished that the Judpment 1s rendered aspgsainst my friend
Smith, but the fellow himself must be taken unawaree some Way.
It 1s all right ae long as you have thought sbout 1%, The
rest of 1% 12 2ll right., ‘"or through the fraud {whether hereto-
fore denominated intrinsic or extrinsic)--*

SENATOR PEPPER: What does that mean?

THE CHAIRMAN: It means this: I had 1% up in the
Black Tom case whether ths court could set asids one of its
final judgments for fraud. The point was ralsed agulunset me,
and all the decialons were drageed in then. I never knew be-
Tore that what thle meant. The polnt was made that a jJjudgment
ean be set aside after 1% 1g final only for fraud extrinsic
to the record, 1If 1t is fraud such as perjury lm the $rial,
you ean't, aifter the Judgment becomes final, come bask and
prove that the witnesses 1lled. That is iﬂtfinsie fravd, the
extrinsiec fraud 1s some %ind of luposition on the partlea or

decelt practleed on a party outelde of the court room or subside
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of the record, Haybe 11 csuseés him to lose some rights. Your

‘opponent cheate by letting you $think that the ease len'ts going

to be reached on o certain day or does gomething llke that,
That s sxtrinsle fraud.

JUDGE DORIE: Begulling a wi%n@aa‘away is the cune

THE CHAIRMAK: That i extrinsic fraud. The old rule

e

hag been that intrinsic fraund (Lhat 1s, perjury right in the
trial) ie an isoue in the trigl, YWhether the Tellew is telling
the truth can't be used as the basle for sebbing the judgment
aslde on the ground of fraud after it is final. In rscent
years the courts are beginning to break over that distinctlon.

BIERHANOE PEPPEH: I see,

THE CHAIRMAN: fThe Beporter says so and recognizes 1t
here, but he pubs that bracket in there to show that we are
modern,

Justice Roberts rode that extrinsle-~intrinsic point
right down in the Black Tom cese. He made no distinetlon be-
tween mere perjury la the case and the outslde sonspiracles
and fraude of one kind or another, much to our delight. I was
worried about the polut.

I am content, Trom what Little knowledge I have of
the thing, to wipe out the dintinction between intrineic snd
extrinelc. If 1% 1 intrinsle, 1T you {ind & fellow whoge

principal witness ls o cheat and a fraud, perjured, suborned,
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znd everything else, I would be perfectly willing to agree %o

have that as n besls for getting aslde the Judgnent within ons

year. If thers le no objection to that, now we come down Lo
the question of one yeay or slx monthe., 1 gather that the
inelipatlon of the Committee i Lo be lib%rél, isn't 1t, and to
make 1% one year?
IMATOR PEPPER: 1 suppose "exeeading® iz better then

“after®, T don't knew Just why. "within a ressonsble tline,
but iﬁ no case after ong year”,

THE CHAIRHAN: 1 should think you smre right. I think
1t sught o ve "sfter’, Shouldn't 1t7

SENATOR PEPPIR: You ses, "exceeding" is sz continuing
reriod durdng all of whieh, but this 1o & eslugle umet o be
taen at some time within aix months or o year.

MR, DODGE:  But you avodd the two succsgsive after's
1t you say "more than one year after"

SERATOR PEPFFR: Yes, "in no case mare than one
year after”, That is betbsr,

JUDGE DOBLE:;  <ut out "excesdling” and put "after’,

Jupgs CLARY:  “"more than®.

THY CHATRHAN "but in na cafe wmore Shan'., Ig that 1%7

w

JUDGE CLAEEZ: Yas.
SENATOR PUPPER; Yes,
THE CHALBMAX: "but in no case mors than one year”

I think we come, then, to spree with the Reporter as
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to whather 1% 1o better 4o hove the thing one year after the

fad

C Judpment or order waoe entered rather than one year afier fraud

wae dlseovered, which leaver 1% wide open Tor twenty~Tlve yearse
or more. He hae gone back to hle mers rigild linitsation and
laft the other Ffraud csees that arve dlscovered after that date
To be resorted fo by orlglnal actlon. You see, what we are
doing here le to say vhat things caun be done by motion and
%ﬁaa ean be done by4§riginﬁl aotlon, and the fael that we
2llow & motlon fo be made, an informal procesding in the gone
court, summary la nature, within a aertaiﬁ length of tlme,
dosen'! wmegn thalt after that tine hse explred a wan may not
resort to a plenary sull with all the formaelities and every-
thing else that iz reguired. 8o, we sre not exelwding resort
to origlnal zctlon after thlg one-year limit has passed,

MR, DODGE:  Yhat dpet that mesn? A bill to restraln
the other party Trom enforelng the Judgment?

THE GHAIRMAK: What?

MR, DORGE: I was wondering what kind of original
sotions to relieve a parity thal eould be.

THE CHATRMAM: OF ecourse, 1t would be esgulty in nature.
It would be an setlon to set gside and annul the Judpment.

HE. BODEE:  Ie there any such form of sotlion?

JURGE CLAFK: T resglly think that you could sus wnder
a Joint grocedure under the unlted law and squlty procedure.

You ecould sue and aek eventually faz dannges The theory unon
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ah you are sulpg is that you are sulng fraud in the judg-

o

meni, and you sort of mentally sel aclde the Judgiasnt.,  Of

couree, actuvally, 1o ovder to get Judgnment, you don't need fo
go to the clerk's office. In fact, this type of actlon night
ba brought ssmewhgra else, you know, not in the seme Jurlsdie-
tlon.  In ouwr court we recently had somewhsab thls type ol
metlon dealing with a New York Btale Judgment,

M, EQ&@E: An actlon for fraud ag&iﬁsf the party?

JUDGL CLAK:  Glaime of fraud in the Judgment.

DG What wos 18?7 An aection for damages?

JUDGE GLARK:  fAetually, the case we had was an action
where they c¢lalmed damages, but we ssld the basis of 1%~

UHE OHAYHMAR [Interpoeingl: ¥hat wse the original
Judgment for? Was 1t for money?

JUDGHE CLAPE: The origlnal Judgment was a Judgwment
for accountlng on a trust, the settlement of sn ssiate. Thls
wae an actlon agsinet the sxecutor, clalming freud and durcss
in getilng the siste court Judgnent asceepting the sccounting.

HA. Dulth: Had the Julgment besn psid? |

JUDGE CLARK: Yee, the Judgment had been paid, but

the judgment wae pald in part to the plaintifr, The splalntifs

- had recelvaed what she now clalmed was only a partial payment

of what ehe should have gobtten, Dhe had signed a siipulation
for eniry of Judgment sebtllag the accounts and took soumeihlng

under 1t., BShe took lthe amount under 1%, and now she sued,
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elaiming fraud and duress in the Judgment and in being brought

‘around to slpgn the stlipulatlon feor the judgment.

SENATOR PEPPER: Does this have to be a proceeding
in the same court which rendered the Judgment?

JUDGE CLARK: No.

THE CHAIRMAN: TYou can get Jurisdletlon anywhére.

MR. BODGE: That 1s an actien in tort for fraud.

JUDGE CLARK: I don't know that you would consider
1t tort as suech., I think 1t alwaye had beea conslderably
equitable in nature. We weran't worried about that, because
the federal court has Jurisdiction of law and equity. She
made 1t as théugh it were a Jjudgment in tort, but we held that
the rationalizatlion must be that to found an equliable pro-
ceeding to upset the Jjudgment and then eventually gave the
remedy in tort. |

PROFESA0OR SUNDERLAND: You couldn't have had a Jury
trial in thet case, could you?

JUDGE CLARK: I don't think so.

THE CHAIRMAN: You see, flenator, if you are allowed
to resort to & motion in the same court within a reasonable
length of time, you don't have %o hunt up your adversary and
get service of process on him, because you are right back 1in the
same lawsult in which he has slready appeared. If he has a
lawyer left, you san serve the old lawyer; and, Af he hasn't,

you can serve him personally. Anyway, you are now allowed %o
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serve papers in any lawsult, but when thpoe time limits are
gone on the motlon system in the same court which rendered the
Judgment, then you have to go %o & plenary sult, an original
sult, and you sre put %o 1t o get Jurisdictlon and find the
defendants withln the Jurisdietion of the court and to gst
gervice. That 12 a more aiffieult Job.

SEHATOR PEPPER: If this nev procesding is in the
same court whileh rendered the Judgment, 1t is reslly in the
nature of a bL1l of review, isn't 1%?

THE CHAIRMAN: I suppose so, but it doesn't have to be,
It has to be served by originsl process, and a blll of review
doss not.

SENATOR PEPPER: Doesn't 1%7 With us, our practice
iz that any time up to five yesrs you nay file & bill of re-
view, but it is¢ an 1néEpenaen£ proceeding, has a different term
snd number, and you have to serve and everything else.

THE CHAIRMAN: Do you have to serve as you serve a
notlce of motion or as you serve a summons in an original suit?

DENATOR PEPPER: The latter.

MR. DODEE: It is in the same court, lsn't 1t?

SENATOR PEPPER: Y%he same court.

MR, DODGE: It is the same way in Massachusetbis
gxactly, an independsnt sult in the same court.

BENATOR PEPPER: I was wondering what would happen in
sueh & sult if I brought it and somebody gaid, "This is a bill
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of review, although not so called.” Your rules say bills of
review are abolished,

THE CHAIRMAR: That mesns we don't have a pleading
called a bill of review. It ls a gult with a complaint and
answer, We abollshed wrlts of mandamus. %é don't abolish the.
right, We retaln the action.

MR, DODEE: T think that phrase, "originsl action te
relleve & party Trom a judgment, order, or @raeeeaing“,
coupled with the abolition of bills of review, 1s gulte 4lffi-
cul®t of cowprehenslon by the ordinary lawyer. I don't know,
in the firet plasce, what an "original action to relieve a
party from a Judgment, order, or procesding' is, unlese he had
pald a Judgment obtained by fraud and sued to resover the
amount in sn aetion of tort-or something like that.

THE CHAIRMAN: Suppoce the judgment has been obtalned
under the old rule by extrinsiec fraud, iau are not bothered
with the d1ffioulty sbout intrinsic fraud. It ie plain
extrinsie fraud. Two or three_yeaﬁs gfter that, if yeaféis#
cover 1%, yom bring an actlon. If the Jjudgment has been
executed and the vaeation of 1t won 't help you any, then ﬁaybe
511l the remedy you can get le to get damég@g for your loss.
But suppeose the Judgment determines your right to a plece of
real estate, There le no reason that you ean't ask for leave
to vacate and annul the Judgment and have ié declared that you

ars atill the owner of this property, although the Judgment
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purported to vest title in your adversary. 1 can imaglne a

" pumber of cases where that sort of situation may arise,

MR, DODGE: Some kind of what would hsve been a bill
in equity to relieve the party, the plalntiff, from the judg-
ment . B

JUDGE DOBIE: There are a number of cases in which
the federal courts have enjoined the plaintlff fron eﬁforeing
the Judgment obtalned in a state court.

THE CHAIRMAN: Yes.

JUDGE DOBIE: The leadlng case is Wells Farg

v. Taylor, where the Wells Pargo people had a good defense, but
the state court entered judggent without glving them an eppor-
tunity to set it up. Bo, théy then brought an independent sult
in the federal court to enjoin the plaintiff from enforeing
that judgment. They granted that injunction.

MR. DODGE: Was there any time limlt on 1t°?

JUDGE DOBIE: VNo.

THE CHAIRMAN: It would be laches, and there may be a
statute of limitations. |

JUDGE DOBIE: They mlight set up laches, but they pro-
ceeded pretty prcm§€ly.

THE CHAIRMAN: The general statute of limltations
would apply.

JUDGHE DOBIE: Yes,

SENATOR PEPPER: Is 1t well settled that that sort of



1370 Ontaric Streat

The MASTER REPORTING COMPANY, Ine, 51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bidg,

Cleveland

Mew York

Law Stenography © Conventions ® General Reparting

Chicageo

Washingfon

526

proceedling should be ealled an original action? I noticed

‘Judge Doble sald they entertained an independent action.

JUDGE DOBIE: That wae independent because this was
a state Judgment, and that was the first time it had ever been
in the federal court, |

SENATOR PEPPER: "Original® 1s mixed up in your mind
with original jJurisdlction and things llke that. I was just
wondering whether that was the apt Worﬁ;

| THE CHAIRMAN: Where (14 we get the word "original'?

JUDGE CLARK: The word "ancillary" has been used a
good deal, and the opposite of a&sill&rg 18 original,

THE CHAIR¥MAN: I see, H

JUDGE CLABK: That is how we came to use it. I don't
know that there is any objJectlon teo using "independent", if
that ls clearer. What do you say?

SENATOR PEPPER: I merely ralse the question. I
don't know.

JUDGE CLARK: This motlon is really an aneclllary thing

in general, you know., You don't need new grounds of Jjurlsdic-

tion, and se forth,

SENATOR PEPPER: I see. That is all right.

PROFESHSOR CHERRY: In the draft on page 50, lines 22
and 23, you have both "original action® and "not limited to re-
lief of an ancillary nature”,

SENATOR PEPPER: That shows what 1%t means.
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PROFESHOR CHERRY: Yes. In the redraft you have

‘simply "original action". Perhaps Senator Pepper's difficulty

would be eleared up--

MR, DODGE [Interposing]: I was glad to see those
words struck oul, becsuse I dldn't know whaﬁ they meant. ‘“not
limited to rellief of an ancillary nature®.

JUDGE CLARK: We struek 1t out becguse we thought it
night ereate more confusion. |

MR. DODGE: Can an original action be maintained on
the three recognized grounds for bills of review? First, we
dealt with one of them, newly dlscovered evidenece. The other
two, as I understand it, are error of law apparent on the
record and new occurrences since the filing of the bill.
Aren't those the three grounds, Mr. Moore? |

PROFEBBOR MOORE: Fraud was a ground.

MA. DODGE: I think error of lsw apparent on the
record was where a case hadn't been to the court above and
Juet after the time for appeal expired, the appellate court
of that Jurlsdietlon handed down a decision establishing the
lsw eontrary to what had been ruled in the trial courst.

THE CHAIRMAN: I started thls ruction about 60(b)
because I found out a eouple of years ago that the federal
caufts were using certaln proceedings or bllls of review or
writs of poram noblg or whatnot to grant relief from judgments,

and our rules were sllent and didn's prescribe any practice or
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Torme or anything. I thought that every legitimate and well-

‘known method of attacking and vacating and setting aside Judg-~

ments ought to be tied down to our rules. If that right
exlste, we ought to epeelfy the pragiice, the form of pleading,
by motlon, or whatnot. 80, one of our objectives has been to
draw 60(b) so that it prescribes the practice for every kind

of rellief that the court now grants.

Along that line, there were two grounds for rellef
that we realize are not speclfled as such in the new draft of
80(b). One ie fraud upon the court. One of the clreult courts
set aslde one of its own Judgmente nine years after it was
rendered becsuse fraud was perpetrated on it. A fake article
on some patent matter was writteq by somebody who was hired to
do 1t and, on the pretense that it was an independent article,
unblased, and by a sclentist, it was read to the court and
brought into the case and had quite an effect, evidently, on
the sustalning of the facts. BSowe nine years after that, the
court found that one of the parties had gone and hired this
fellow to write that article and had fixed 1% up to be pre-~

- sented to the court as an impartial, seclentific publication.

Years later, the court on 1ts own motlon, when it found that
out, knocked the Judgment out.

I had a clause in the draft I had that this rule
dseg’ﬁat 1limlt the power of the court to entertaln an original

action to relleve a party from a judgment, order, or proceeding,
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or to set aside withln one year, under Heotlion so-and-so, a

“Judgment sgalnst a defendant not aoctually personally notified.

Then I added, "nor ber a court from setting aslde its judgment
for fraud upon the courty,*

Gharlie says that that 19 alyeﬁﬁy:s@vereé in his
draft by subdivision (£) in line 4, which says, "or (2) through
the fraud (whether heretofore denominated intrinsic or
extrineic), mlerepresentation or other mlsconduct of an adverse
party." I think he e righﬁ; but the court that I speak about
did it nine years afterwvards, and we are placing a QHE*yﬁér
Iimitation on i%t, aren't we? o, 1t 1is not qﬁita the same
thing that I Bad. T had a clause at the bottom saving the
power of the court to aet aside its own Judgments for fraud
upon the ecourt, in those wordse, whatever powsr the courts had.

Then, the only remaining rellef that the court
grants against the Jjudgment snd whish isn't mentioned here is
where ong of the Judges of the court has been ecorrupt, and of
course that ls a pretty bad ghing to stick in & rule, but I
stuck it in Just to bring it up, that is all. I had, “for
fraud upon the eourt or corruptlon of the eourt.® Those are
two grounds Tor setting aslide Judgmente, whieh are not men-
tioned in thie thing, exeept that fraud upon the court way be
taken care of by the fraud clause in li¥e 4 with a one-year
1imlt on 1%, but a eirecult court wlll sget aside & Judgment on

1ts own motlon, as 1 underatand it, at any time, wlthout regard



1370 Ontario Street
Gleveland

51 Madison Ave.
MNew York

Law Sienography @ Conventiops ® General Reporting

The MASTER REPORTING COMPANY, inc.

540 No. Michigan Ave,
Chicago

National Press Bldg.
Washington

630

to limit, i7 1t discovers there has been fraud lmposed upon it.

MR, DODGE: I would like to ask one questlon. Is it
intended by eliminsting those various formg of procseding at
the end to deprive the party of righis for the kinds of rellel
whieh 1t formerly could get? Can thos: all now be obtalned
by the original aaction? |

THE CHAIRMAN: I had a clause in my draft whiech sald,
"The wrlts of so-and~so are hereby abollshed, and the rellef
heretofore available on those wrlts may now be obtalned by &
motion or action under this rule," just the way we d4id on
mandamus. _

VHR._DGEGE: Why 1s 1t lmportant to put that in?

THE CHAIRMAN: Because nobody knowsg Jjust what kind
of relief these 0ld writs 414 grant.

MR, DODGE: There is a gre&t body of law 28 to the
bill of review,

JUDGE DOBIK: The

vobis, as we know, go back to history and to the types of
courts they had over there, and we thought 1t would be pretiy
bad to Ancorporate &ll that archale asininity into thess rules.
THE CHAIRMAN: Ve didn't want to keep the write, but
his polint is that the kind of relief you used to get by these
write and bills ought to be stlll avallable.
JUDGE DOBLE: We had a man come before us and say,

"I want the court to grant a writ of ," and the

audita querels
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other fellow, a North Garolina country lawyer, sald, "What's
that thing? I never heard of 1%.“ He didn't want to encrust
all of that on 1%.

MR. DODGE: The recognized rights of partles under
those write are to be preserved by an inﬂéﬁendent action, as I
now undersatand it.

THE CHAIRMAN: Exoept in so far as they may be
alpready taken care of by this motlon business.

| JUDGE CIARK: That is what I was golng to ask. It
was ruled in the Seeond Cireult in Judge Frank's deéialon in
the Wallace case that the rule as to newly dlscovered evidence
had been limited by what we had done. Do we want now, ao to
speak, to restore 1t to the old law, or ism what4we have now by
this other provision, giving them a year, to.éever it?

#R, DODGE: You have taken care of that and limited
1t to one year. Are we leaving the other rights of the
parties t0o be affected?

JUDGE CLARK: I should think we had made some limi-
tatlons on the righte. Whereas before you could bring a bill
for newly dlseovered evidence, now you can only move within one
year.

THE CHAIRMAN: That lsn't hig polnt. He wants to
know whether the kinds of relief he used to get under these
writs can now be had. The time limit 1s a secondary prepesi—

tlon, It is whether the right to get a certaln kind of reliefl
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that you used to get by these things is st111 existing.

JUDGE CLARK: That is frue, isn't 1t?

PROFEBSOR SUNDERLAND: You can't get anything more
than lg outlined in the first part of that paragraph, can you?

- THE CHAIRMAN: I wanted & elause‘in that the relisf
heretofore avallable through these writs can now be obtalned by
& motion or a plenary action under these rules. They took
that out and sald it was too dangerous. Everybody howled about
it and 41dn't know what the relief was. It would tke a lawyer
aix months to find out what his writs were.

In the mandamus rule, you know, it was sald, "Write
of scire faclas and mandamus are abolished. The relisf hereto-
fore avallable by mandamus or ggire faclas msy be obitained by
aprropriate action or by appropriate motion under the practice
vrescribed in these rulez."

SENATOR PEPPER: I think thatﬁis all right.

THE CHAIBMAN: That ie what I had in, but they secared
me off. Have you seen this memorandum that has besn drawn
by Mr. HMoore's staff? It is about that thiek. It tells you
all the thinge that these writs used %o do.

MR, DODGE: The things you can be relieved from under
bille of revieﬁ are perfectly well defined in the cases. There
are a great many of them. I am simply wondering whether they
are sbollshed or are still left to be obtainable 1n an inde-

pendent aetlon.
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JUBGHE GLABK: I think the answer would be subsfantisal-

aly this: that at least almost everything ls covered, I don't

know that you could say absolubely everybhlug is. HMr. Hoore
ralees & question, Tor example, whether error apparent on the
record dldn't come within souething of thig kind, but I would

say that practieally all of the things that you normally would

- want to do are covered by thls, with perhaps a shorter time

1imit.

HA, DODEE: Except ss otherwise provided in these
rules with respsct to parileular matters, the kinds of rellerl
obtainable under these are now obtalnable in an independent
actlion,

BENATOR PEPPER: Or are subjeot to limitations of
tinme.

THE CHAIRMAN: Here is the way I put 1t. Under the
rules, elther by motion or lndependent setion, you can get
relief from Jjudgments on a verlety of grounds that we have
specified, Now the writs are abollshed. If the kinds of re-
lief we preseribe in the fules sover the whole flegld that these
writs and bille used to cover, then we have preserved every _
right they had under these old proesedlngs; but if we have not
preceribed elther by motion or independent actlon that & eer-
tain kind of relief can be granted thal used to be granted by
any of these old procedurss, it doesn't follow that we have

lost that.
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‘remedies heretofore granted by write of goram nobls, sudits

But 1 was eonvinced ayself that 1f we prescribed the

guerels, and everything elee, 1t would throw the bar up in the

alr. They never heard of those things., Handamue and geire

faglas sre present in modern stuff, and you can get that out

of the books very qulekly. Beally, as far as I read that meumo-
randum and studled all the grounds under which these o0ld pro-
cedures could be used to grant relief, I think the Reporter did
& Qréity good Job of preserving everything that 1s worth whille.
It ia better to leuve the lawyers wilth a definlte statement in
our rules than %o have them hunting through the books to find

out what s writ of gudlis guerels 1is.

BENATOR PEPPER: The difference lg somethlng like
thie: There 12 2 grest body of decided cases with which I used
to be familiar (I am no longer) on the subject of bills of re-
view. There is a body of Jurisprudence there. If I wers
assured that this original or independent actlion was co~
extengive with the remedy by bill of review, I would agree
that thilsg abolition of the bill of review was a mere scrapplng
nf an obsolete term and conforming the practice to our new
theorles; but 1f there 1s no definition of what you can get
by original aﬁtisn,—aﬁﬁ right alongelde of 1t 18 the stalement
that the blll of review ie abolished, 1f I Fllega complaing h
in an original actlon asking fTor something whieh under a

decision of Lord Elton I found, for instence, was obiainable by
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a bill of review, I would be told that that case was inappli--

cable, that that was a bill of review, and that they have been

abolished. fThere is no authorlty applicable to an original
action, and there ien't any because thls is a new thing.
Yhere is no body of lsw that I ean go to to find out what 1
ean do by original actlon, but there 1s a great body of law
which will inform me what I can get by DLll of review. 1 am
not much interested in eargglnabls‘and udita quersl

8, and so

on, tut the bill of review, at least in my own gxperiences, has
been a very lamportant department of procedure. E

THE CHALRMAN: Of course, on ths motion for neé trial
on the ground of newly diecovered evidenoe, ihe bill ef:feview
wae the way in an equlty case of getiling th&% relliefl.

SENATOR PEPPER: That 1s true, if it comes up within
the time 1n which you ean move for a new trilal, but with us
the statute of limitations on bllls of revisw le flve years,
and 1t often happens that a very material matber comee up after
two or three yesrs, sueh a nstter, Tor instance, as was referred
to by you, sir, ln connection wilth this fraud perpetrated on
the sourt. I thlok it is a ?ity Af we are golng to sacrifice
the relevancy of the body of case law appllcable to bills of
revisw by seemlng to make 1t irrelavént by abolishlng the
bill; if our intention is to make 1t aVailéblﬁ g8 & reservolr
of knowledge on whigh you can dravw fér the purpose of the

original actlion.
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Wi, DODGE: I agree wlth that entirely, and 1t lsn't

neceseary Lo go back to Lord Elton to find out sbout a bill of

review. They are constantly belng dlscussed in the oplnlons ef
the Supreme Court of MWaseachusetts, If we are abolishing all
the legal rights that are conssquent upon the right to flle
sueh a bill, ¥ would li%e to know 1%; and if we are not, I
would like to know 1%,

1 THE CHAIRMAN: For instence, the bill of review was
ihe 53313 method in equity for getting a ﬁsw trial on ths
ground of nswly dlscovered evidence. How we have provided in
two different places, 5% and 80, for motlons for new frial on
the ground of newly discoversd evidence, one within 10 days as
s matter of right, and the other within one year by leave of
the court, There Lz no doubt at 511 in ay mind that those two
provislons about new trlal on the ground of newly dlascovered
evidence under these rules are substituﬁésf&n&thébidEﬁll of re-
view rights, with asny time 1imit the court might apoly, to get
& new trial, I think Judge Frank held that very thing. He
said ié lsn't reasgonable to suppose that these rules prescribe
all the procedures for motlion for new Ltrial or for getting a
new trial on newly dlscovered evldence, and then that you have
another one that 1s never mentioned in the rules to do the
samne thing by the nld equitable bills,

S0, I think that one angweé to your guestlion is that

where we have specifieally provided that there are certaln
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kinde of remedlas of the nature that one of these 0ld pro-

‘eedures granted, our rulss are asubstltutss far the old pro-

cedure, whethsr the tlme 1limit 1s the same or shorier.

MR, DODGE: I assumed that.

THE CHAIRMAN: Whather thers are éama kinds of relief
that used to bs granted by these old prséaduras that we have
not vrovided for in the rules and which ought to be preserved,
I was talked out of the ldea that that ought to be done by a
senténce on the abolition that the rights heretofore granted
by these bills and wrlts could be obtalnad elther by motlon
under thege rules or by independent action. That would hook it
up and make the independent action Just as effectlve as the
bill of review,

JUDGE DONWORTH: I have s suggestlion along that line
wvhich I should 1llke to resd at the proper tine, |

THE CHATIRMAN: Let's have 1%.

JUDGE DONWORTH: Piret, I want to eall attention to
the fact that in lines 10 to 30 we have no time limit, and X
faveor the omissian~ef g time limit, I favor it as 1t reads,
"This rules does not limit the power of the court [no time
1limlt whatever] to entertsin an original actiaa'ta rellieve a
ﬁarty from a Judgment, order, or procesding”. There is a limit
in the next clause, whleh relates to a partleulsr statutory
rgllef. We are not bothered sbout that, but on the entertaln-

ment of an aetlon there 1ie no, time limit lnvolved.
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THE CHAIRMAK: There is éaﬁe imposed by the rules,
you mean. You don’t mean te say that there g no time 1imit
on an original actlon on the general equitsble prineiples of
laches or the statute of limltations.

CJUDGE DONWORTH: The statute of limltations, fraud,
and go forth. I am not sure that Benator Pepper meant to eay

what I thought he 434 say, that if we abollsh thece wrlits and

Pille of review, there is no body of law that we can go to %o

see what Wind of relief we canh get agsainet a Judgment., I think
there sre numsrous cases of actlons To sel aslde Judgments for
fraud. Ae hae been stoted here, you can bring a sult 1n the
Federal court to sat gside for fraud a Judgment rendered in
a stabte court, and so on., I% would be largely fraud; possibly
other things, but in the maln smounting to Traud.

I think this thing ie about right as it is, but 1
would zdd at the end thlg. I will read beginnling at the
, gudita

querels, and bllls of review and bills in the nafture of a blll

middle of line 15. ‘“Writs of coram nobls,

goram voble

of review, are abollshed, hul thie abolition shall not lialt
the power of the eourt te grant reliefl in any erigimal action
for relisf or to entertaln and take apprcﬁriate aotion on any
motion herein provided for."

I mean by that that i the particular thing that we
are now talking about was Tormerly granted by these speci&lV'

wrlts, we don't intend by their abolition to abolish any right
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of rellef that existe under any system. The original action,

‘which we don't define, would become an original sation on some

recognized ground of equity or, in an appropriate ocase, of law.
I do think that the guggestlons that heve bgen made here lead
to the wiedom of pubtting o elsusge In at the end substantially
along the lines that I have read.

MR, DODGE: Yith an exception, "except as otherwise
vrovided in these rules®, to cover that matter of motion for
new trial or soemething like that.

JUDGE §Qﬁ%§ﬂ§ﬁ: That might be.

MR, DOBGE: I think that 1l exactly what the Henator
had in mind.

SENATOR PEPPER: Yes. Judge Donworth, you misunder-
stoond mae, I think. I believe that there 1s a great body of law
that you ean draw upon and inform yourself ars te what rellef
you aaﬁ get by an original actlon. What I was afrald of was
that we might be out off from access o that body of law by a
flat abolitlon of the bill of review and the billl in the nature
of a pill of review, if there was no gaving clause of the sort
that you have suggested.

| JUDGE DONWORTH: I think your fear is well grounded.

THE OHAIBRMAN: Why don't we cover the whole thing
this way? Instead of aboellshing the bills of review and the
write of coram nobls and vebis, say, "The procedure heretofore

uzed in the emse of goram nobis, bille of review," and so on,
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“is abolished." I haven't done that, but I mean what we are

‘doing ig fto abolish the procedure snd form---

SENATOR PEPPER: That 1s a1l right.

THE CHAIRHAN: -~-not rights and remedies. Couldn't
we do that? ;

JUBGE CRABK: OCould I go baek a 1little in the history
of our approach to this? I am not opposed %o this., It ls
Just that the Committee guite properly wanted to head one way
in eﬂé meeting, and at the last meeting you were quite alming
at finallty of Judgmente. & 1ittle history on that: Y¥r., Moore
brought in his long memorandum, snd of course in one sense 1%
does polnt %o a conslderable body of law. There is no guection
that 1% ig there, The only dlfficulty is that the outer
fringes gel very indefinite as to what you do on goram nobils,
and 80 on, That 18, you have n lot of definite law and then
& lot of indefinlte law on the outer fringes. In his menoran-
dum he suggested a very wide provision for relief. He made
somewhat an analogy of what could be dones by the o0ld term of
court, and so on, At that time there was » good deal of feel-
ing that we ought fo strive zomewhat more for finality of
Judgmenta, and therefore we ought to make the rule definlie
and linited. That ls why the rule is drawn this way. I don't
care which you do, but I think 1t must be recognlzed that you
can't have your cske and eat 14, teo. If you are going to

have a definite rule supporting finality of Jjudgments, you can't
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then at the same time provide that there shall be re-enacted

‘or kept allve all the body of both definite and indelfinite law.

It 1s a 4ifficult question, and I am not taking elther side of
the guestlon as such, but I think you should bear in mind thait
now what you are doing is umaking the thing §retﬁy wide open.
Maybe that le the best thing to do, but please have 1% in mind
that your question of finallty of jJudgments is down pretlty
small,

‘ JUDGE DONWORTH: We are not creating any new right
except by the first part, giving the right te make a motlon
within one year. That, poseibly, 1s a new kind of procedure,
but 8o far as the general sction is concerned, which we say
doesn't 1imlt the power of the court to entertain the origlnal
action, we are not laying down the law in that provision but we
are lesving it to the body of law to whieh you refer.

JUDGE CLARK: There 1s no question sbout that. That
15, we are sdding a few new rights. That is, 60(b) 1s in one
senege an additlonal right. We sre taking none away. In the
past, the control over judgments, ss Mr. Moore's memorandum
shown, was pretty extensive, Thal was the\réal glet of his
memorandum. So, we are sccepting all that and adding Just a
little to 1%. In other worde, we are not regularlzing the law,
and perhape we shouldn't,

JUDGE DOBIE: May I say Just one word there? I think

I probably was the most voeiferous when thls thing came up
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before. Judge Donworth wasn't here, The blg ides that I had

‘in my mind wae to get rid, as I sald, of all these hideous

technicalities. I referred to that great book, Doble on Federal
Procedure, in whlch there are nine pages on bills of review.

You have the pure blll of review for error épparent on the
record. That had to be filed within the time limlited to appesl.
Xou'have the impure bill éf review for after dilscovered evl-
déﬂgg, on which there was absolutely no time 1limlt whatevef,
sub;éét of course to the general equitable doctrine of laches,
There was the simple petition for rehearing, which you had to
file before the term was over. You eouldn't flle the blll of
review until the term had ended, My ldea was Just to get rid

of all that infernal technical nonsense whiech I gave nine pages
to in a book written long ago, when I was even more ignorant
than 1 am now.

It 1s one of those sbrange things, Senator, that
nobody e¢an gulte explailn. I don't care how you phrase 1%, but
we don't want anything like that which came up in that cave I
mentioned where the fellow wanted to argue the audits guerela
and go into the bllls of review and bills 1in the nature of
8 bill of review. I think that ¢ld equlity pleading wae per-
feetly hidecus.

MR, DODGHE: You want to go beyond forms of procedure
and cut down the righis of the pérties. If that is the inten-
tion, let's say so, and if 1%t isn't, let's say that. Otherwlse,
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not only the bar but also the courts are golng to be troubled

awith this as 1t stands now. What is the effect of this langaage

upon the rights formerly enforceabls under a bill of review?
We have dealt with the motion for new trial on the ground of
newly discovered evidence, and that should be taken care of,
but we haven't deslt with the other matiers.

JUDGE CLARK: I don't like the term "you", unless 1%
1s generle. Let me put it this way, that I certainly under-
gtood the Committee wanted to do what yé;\&re saying. That 1s,
the Commlittee wanted to make a rule that the lawyers could read
snd understand what they eould do and wh&t they couldn't do.
Maybe that is impossible and maybe, even if possible, it should
not be done; but I think that was the way you were headlng be-
fore. '
| Take for exsmple the suggestion that wae made here
that we provide that the remedies accorded by these old wrlts

ghould st11l exist, although the proceedings would be differ-

~ent. I should think, then, that your provisions as to newly

discovered evidence would not be restrictive. 1 mean the new
provisions that we are golng to addf

MR, DODGE: You can make an exception ae to that.
If we mean out down the rights of the parties, let's rsay so,
and if we don't mean to but mean to leave them enforceable by
an independent sction, let's say that.

JUDGE CLARK: Of course, I don't object. I am not
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saying what you should deo, but I do suggest that you can't have

1t both ways. It le elther one or the other, and at different

tines we have headed in different directions.

PROFEASOR SUNDERLAND: I would like to see the rule
made clear that all of the rights you have to relief are those
#iven bﬁ this motion or by an original action for rellef from a
Judgment, order, or proceeding. \

, THE CHAIRMAN: Th&t is the way the rule is Intended
to be now, not this particular motion, but all the rights that
they are entitled to attack Judgments for are preseribed in
these rules. Thers is a’numb@r of them,

PROFESSOR SHﬂDEBLAEB: You might have 1t read thils
way: “HMotions under this rule supplant writs of goram nobls, )
vobia," and so on, “which are hereby sbollshed."

THE CHAIRMAN: That isn't enough, bhecause we have
other rules that grant certain meyh@da of relief that might
have been obtained by some of these procedures. We have a
great group of rules that allow you--

FROFESSOR SUNDEBLAND [Interposing]: That is true.

THE CHAIRMAN: That 1s Just another way 6f repsating
my clause that the writs of goram nobis, and so on, aggfhereby
abolished, /

’ PROFESSOR SUNDERLAND: There is a questlon there
whether it abolishee the faorm only, the procedure, or whether

1t carries with 1t the abolition of the relief which might have
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been obialned under thoese forms., I think it ought to be made

‘elear that 1t abolishes any rellef that could be obialned under

those forms, unless that relief is authorized by these rules.
That ls what T would like tc see done., Cut that stuff all out
#0 we never have %o go hack to 1t agaln, |

JUDGE DOBIE: That ls wy ides.

THE CHAIRMAN: I didn't finish my sentence. I stated
only half of 1%. I eald these wrlts are hereby abolished, and
then I was going to add that these rules now preseribe the
procedure for suéh rights as are preserved or still exist, that
Tormerly were granted by these various writs and bills.‘\i
haven't worded that right.

?RQ?ES%@& SUHDERLAND: I sy, these formsg are
abollshed, and the rights to relief are only those suthorized
by these rules, |

HE, DODGE: That le¢ the same ldea.

THE CHAIRMAN: fThat le¢ a better statement, as I
understand 1%, and that narrows you down %o the one guestlon.
You know what the motliona all are, The question ig whether the
original actlon not belng defined hsre--

JUDGE DONWORTH [Interposing]: Professor Sunderland's
suggestion goss too far, T think., You say that we are abolish-
ing these sneclsl proceedings, and nothing le to be permitted
gxcept what 1e speeified in these rules. I don't think that is

correct, I like the olazuse that I flrst read here. "This rule
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does not limlt the power of the court to entertain an original
aetion to relisve a party from a Judgment, order, or proceed-
ing*,
PROFESEOR SUNDERLAND: That stays. That is all right,
JUDGE DONWORTH: That is in the broadest possible
terme. We don't specify any ground. Your 1angaage‘§aulé imply

that we are limiting the grounds on which the court may take

that action. I favor no 1imlt sxoept the body of law that al-

ready exlsts, b

PROVESBOR BUNDERLAND: HNo. I would simply say that
no relief could be had from a Judgment or proceeding except
rellef authorized by these rules, that we abollsh these old
forms, and no rellef can be had excent reliefl authorized by
these rules. One of the things authorized by the rules is
whatever you can get Trom an original proceeding,

MR. DODGE: You are opening up the same old 4iffi-
culty. ' »

PROFESSOR SUNDERLAND: That 1s frue, but I don't see
how you ¢an get away from an eoriglnal grgeeaﬂing. There 18 no
&efinitieﬁ you can give to that. If we get away from all this
ancillary stuff, kiek that into the waste basket, and have
nothing but our own affirmative rules plus thie one thing--the
original proceeding--1 think that Lz the best that can he done,
and that is pretty good, too.

MR. DODGE: Can you bring an original proceedlng for
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relief from & Judgment where you ought to have rellef from it

on asecount of changed clreumstances, soms new event that has

happened that makes the Judgment really unenforceabls or should
make 1t unenforceable?

PROVESSOR SUNDERLAND: X think that under our rules
any way we oan draw theé, ve probably wlll have to retain a
baekgrdﬂn& of legal literaturse in regard to what can be done by
an original procssding. We probably can't get away from that.

THE CGHAIRMAN: Under the sxlstling law, I think you
can go Into the-oourt that rendered the Judgment and ask for
rellef’ on the ground that the elrcumstances have changed and
the Jjudgment ought to be aboliched. Can we do that under these
rules? Is there any procedure by motion prescribed by our
rules that allows you %o go into & court and say, "Here, this ’
Judgment wae all right when 1t was rendered, but the elrcum- H
atances have changed now and 1t ls inegultable to have the
injunetion retained," and eo on, and get relief from the court
which rendered 11?2

JUDGE CLABK: I 4idn't suppose that ever came under
this. 1 must sgay that Mr. Moore and 1 have debated that ééme—
what, It seems to me, as the Supreme Court has sald only re-
nently (the majority sald it, and the minority agreed) in
connection with United ftates v, Hariford Bupire (ﬁét Hazel

Atlag), that control over an injunetion is always in the hand
of an equity court, and I dldn't suppose that was ever a

~
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question really of relief agsainst the jJudgment ae such. That
is a new step in the proceeding in a continued remedy. 1T is
1ike alimony. The court changes 1t becsuse the sltuatlion of

the partles has changed. This may be a question of name, but

4t Aidn't seem to me it was. New svents have developed 1ln the

case of_a continuing remedy where the court always has control.
I should think you weuld have 1%, no matter what we dld to this.

N PROFEBSOR SUNDERLAND: There 1s continuing jurisdle-
tion over those proceedings.

JUDGE CLARK: Yes. It doesn't seém to me that this
rule has anything to do one way or adother wlth that,

PROFESSOR BUNDERLAND: It doesn't seem to me that it
has,

JUDGE CLARK: That 1s the general ground of equlty
jurisdietion, Just as in the case of divorce you have jJuris-
aiction over alimony. That is what they sald in United States
v, Hartford E«

b

They said 1% there because of a 1little dispute between the ma-

ire, and they have sald it elsewhere, too.

jority and the minority. The minority said that the rellef

granted in that ocase was not right, and all that. The majority
gald that you could always adjust 1%, that the district court
could always adjust 1t. ‘ ‘\\

MR, DODGE: Do you think we are suffielently advised
as to the righte of the parties under those o0ld proceedlngs %o

abolish them or cut them down %o a great extent?
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PROFPESHOR SUNDERLAND: We have taken ¥r., Moore's
tremendous memorandunm, whilch I have gone through agaln, and
there is practically nething in there of any value that isn'tg
basged on these rules,

¥R. DODGE: I think we ought to say something in the
rule about 1% one way or the other,

SENATOR PEPPER: Ien't Judge Donworth's suggestion a
wise one, Lf at the end of our abolition clause we were %o in-
sert such worde as "as forms of vrocedure’? It would read:

, audits gquerelas,
and bills of review and bills in the nature of & blll of re-

"Writs of gorsam nobls, gorgm vobis

view, are abolished ase forms of procedure”.

Then, Judge Donwerth, would you read what you have
to Tollow that?

JUDGE DONWORTH: "but this abolitlion shall not limit
the power of the court teo grant rellerl 13 any original actlon
or Lo entertain and tak e appropriate sction on any motlon pro-
vided for in any of th@sebrules."

PROFESSOR SUNDERLAND: That weuldn't go far enough
to suit me, I mpulé go Turther than to é%sl&sh the procedure.
His cuggestion aboliches the procedure. I would abolish the
procedure %ﬁé the remedlies whiech were abtainé& by that proece-
dure-~- |

MB. DODGE: The esubstantlal rights.

PROFESSOR BUNDERLAND: ---and substitute our ‘rudes
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for the remedles that were provided by those old writs.

MR, DODGE: Substantial righte of the parties as
heretofors recopgnized,

PROFESIOR SUNDERLAND: If nsur rules aren't as broad
a8 thone rights, then we out down the remedial rights to the
extent of the difference between thenm.

MR, DODGE: That is dangerous.

JUDSE DONWORTH: The trouble with your suggestion--

AENATOR PEPPER [Interpoeingl: Mr. Sunderland, may 1
inquire how you would dstermine whether those rights are or
are not cut down by our rules? We have a flat declaratinn here
that a court may entertain an original éati@n‘ta relieve a par-
ty from & judgment. Either that mesns that we are going to
wipe the slate clear of all precedents and start afresh to
ulid up a huge body of jurlsprudence as to what rellief con be
piven in that sectlon, or 1t means that in that faorm of actlon
the court may draw on the experience of the paet %o the extent
that 1t thinka appropriate, notwithstanding the abolitlon of
these write as fc?ms of procedure. 1t seems to me tfat the
latter 1s {he intelligent ﬁay to proceed, '

PROFESEOR SUNDERLAND: That Just keeps all this body
af literasture which Mr., Hoore has collscted in that terrible
neaorsndum of his as live sfuff. I think that ought to be dead
atufrl, ‘
‘ MR, DODGE: You are extinguishing rights as well as
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PROPESEOR BUNDERLAND: Slightly, I think that would
be true.

MR, BODGE: I don't think we should do that, as
presently adviged. ‘

PROFESSOR SUNDERLAND: Probably it isn't nearly as
serlous a cul-down of right as for us to cut 10 days off s
veriod, for example.

‘ THE Gﬁﬁiﬁﬁéﬁf I asked the stafl to make that memo~
randum, I thought the way %o handle this thing was to find out
preeclsely what kinds of relief should be granted by all these
old‘praceéures and then to make provision in our rules, sither
by motion or 1ndagendsnﬁ sult, for the same sort of relief, and
then say that the writs, and so on, are all abolished as forms
of procedure and that the relief herstafaré granted, or such
of 1% as we want %o preserve, is %o be had under a motion or an
independent sult under these rules. . They got out the memoran-
dum, and 1t 1s supposed to list all the different things you
ean do under these old procedures. Whils it is a2 11€tle vague,
ag they sgay, around the esdges, that isn't the fault of the
Reporter. It is juet the law that 1s vague,

I think, as Sunderland says, the truth is; if you
read through that meworandum as I have done two or three times,
you have great difficulty in finding any kinds of ralief that

you eould get under any one of these old procedures that we
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heven't in one form or another prescribed in these rules, He
have placed some time limlts that may not T1t. For instance,
the bill of review for newly dlscovered evidence, 28 I under-

gtand 1% Trom your gtatement, might be brought five or ten

FIDGE DORIE: Ho limit whatever,

THE CHAIRMAN: And we have placed a 1limit of one year
on 1t. 8o, we ﬁare made that difference. We have affected the
right not by abolishing 1%, tut by plaelng = time limit on 1%,
We have done that all threugh these rules. Time linits are
procedure.

GENATOR PEPPER: ¥r. Chairman, when this Jurlsdietion
to entertaln bills of review grew up, 11 was part of the syetem
by which on the equity side of tha court relief was given
againet the rigors of the common law side. The motion for g
new trial, which has %o be nade within a llmited tlume, very
short, was found ln experlence not to be adeguate to desl with
the cases that justlce regulired the court to deal with., The
bi1l of review was an equltsble device to get away from the
rigors and the limitatlons on the motion for a new trial; e
don't é@gl with that siltuation adequately merely by repeating
provisions for a new trlal, no matter how liberal our limita-
tiong of time are, because whatever they are, they stop far
short of the cases which are bound to occur where Justlice re-

quires romething to be done after the nesw trial motion has
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ceased to be aveilable., That 1s the original actlon, 1 assune,
and all I an pleading for ie that when we provide for the
originsl sction, whlcech 1s alearlyvgge thing that we cught to do,
and 1t 1s finslly stated in this draft, we should not superadd
language which excludes from eansideratiaﬁ in the original

actlon the very class of things which make the original actlon

deslrable. That is 811 I am contending for.

THE ﬁﬁéiﬁﬁéﬂz Let me ask this.On a bill of review,
when your request was to gel a new hearlng for newly discovered
evidence, when there was no tlme liult on the appllication and
you went 1lnto court on a bill of review and showed that'you had
this evidence snd that Jjustice required that you have a new
trial, did the court simply, in the same case in whieh the pill
of review was a sort of anclllary proceeding, make an order -
eatting aelde ths Judgment and granilng new trial? Is thaﬁa'
what they 4id®

BENATOR PEPPER: It depended on what the nature of
the case was. If the judgment in the former proceeding had been
a judgment impending & lien upon land or freelng land of a
llen or entering s Judgment in ejectment, and subsequently, long
sfter you could wmove for a new trial, .1t developed that there
had been fraud or that & legal doctrine that was curreni when
the case wse declded had subsegquently been declared %o be
otherwise by the court of last resort, or if fraud had been

dlacovered, you could file a bill, and the rellef would be
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sccording to the clroumstances. It mlght be a money Judgment;

-1t might be restitutlion; it might be the striking off of the

1len which the former juégmgnt had imposed; or it might be
dacreeling a molding of the gudgmé%zmﬁﬁéer~whigh £ new person
would be put in vossession of the iand. &ll_thes&rﬁh;ngg were
possible, and they happened agsin and again and aggin. i have
known of a great many bllls of review in my own experience,
and 1 have read a great many of the declsions in Pennsylvania,
wharé the nractlisce is conmmon,

Ae T say, I sntirely sgree that the anclent procedure
of learning incident to thege things should be abolished, I
believe the originel action ie the sensible way to grant the
rellef, Al1l T want to be sure of is that the rights that Judge
Donworth 1is §reservihg are preserved in order thalt we may have
recourse to that wealth of experience of the past. |

JUDGE DONWORTH: I should like to supplement that by
this brief remark. One of the remedies that can be obtained in
an original aetlon is an injunction, s deeclaration that the
Judgment attacked ie fraudulent and ?ai§ as to the plaintiff
and enloining the other party from resorting to that Judgment,
We have nothing at 8ll 1n these rules sbout an injunctian

againet a Trgudulent judgment, and the only sllusion to it is

~that we provide for an original asetion. We give the eourt

the right to grant any rellef that the clrocumstances of the

gage regulrs.
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JUBGE CLARY :  Certalinly the gentlemen who have spnken

“don't want to Limit thles too mach, and 1 should think that

maybe all we eould do Ls what we suggested here originally,

that only aneilllsry proceedings by coram nobls and goram voblsg
{ .
are to he abolliched, and allow the prensral sotione ar the

pensral ncope,
SENATOR PEPPER:  That lan't what T aweant. I would be

tatally in Tavor of abollshing all these goram nobie's and

sudita gquerela's and blils of review and everything, and of

substituting the orlginral actlon jJust as provided for here,
provided that the abolltlon 1a of those methods of procedure,
lesving the powesr of the court o give such rellefl as 11 way
deen approprlate under the procedural methode lald down by
these rules. That 1e all.

THE CHAIRMAN. OF course, I ean ses one sltusation

H
that you haven't done that In. QOne of the important purcoses

of the D11l of review ir Lo got relief on the ground of newly

Ty

-

digcovered evidence., I asked you whether under a bHill of re-~
view the court granted a new ftrial on that ground.

SENATOR PEPPRR: Tt might. '

THY CHATRMAN:  Is 1t to be sllowed to do that without
time 1imit, depending upon the circumstances?

GENATOR PEPPER:; YWe hapnen to hove 4 flve-yesr 1imit

in Penngylvanla, but In some jurlsdictions--1 think Judpge Doble

oy

= e

veferred to Virginla, where 1% wae sublect only to %he sjultable

™
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JUDOGE DOBIL: That 1s.the only limitation. It
etartaed with Lord Bacon's ordlnance, and 11 has coms down teo
us. Of courge, you can have a stabe statuls, but the old
egquitable bill of review had nothlng excepﬁ laches.

THE CHAIRMAN: We have one year. Of course, that 1s
s one~year limltatlon on a motion, and not a one-year llmita-
tion on an inde ;eﬁd@nt sult wherse you hasve to gebt new service
and start over agaln, fo, I have assumed thal our mnotions were
limlts noet on the right or the ultimate remedy, but 1imlits on
getting 1t by a certaln kind of proesdure, & motlon instead of
an ilndependent lawsult. 1T had the vague {dea in my head that
when we left ths 1n§e§an&ent action, the origineal sctlion, or
whatever you call 1%, all the grounds for relief that could
neratofore be avalled of in an independent sctlon were pre-
served as heretofore,

SENATOR PEPFER: How would 1t do to test ithe smense
of the Comalttee, 1f Judge Donworth would move what seemad to
me to be a very clear statement of what I myself lneffectlvely
attempted to formalate? YWould you be willing to do t%that, Judge
Donworth? ‘

JUDGE DONWOBTH: Yes, at your suggestlon., Following
the suggestlon you made in the course of the argument, I yut
in "as nethods of procedure"

EENATOR PEPPEIR: Yes,
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- JUDGE DONWORTH: fo, the final sentence, as I propose
t with the amendment supgested by fenator Pepper, is this:

“Weite of goram nobls, coram voble, audifa quersla,

and bille of review and bills in the nature of & Pill of re-
view, are abollshed as methods of procedurs, but this abplition
ghall not limit the power of the court to grant rellief in any
origingl action or to entertalin and take aporopriate actlion on
any motlon provided for in any of these rules.®

| SENATOR PEPPER: He offers that motion, and I second
1t, to test the sense of the Committee. I think we could talk
about it almost indefinitely, because evidently 1t 18 a quss-
tion of original apprehension. ‘

JUDGE DOBIE: 1 don't like the phrase, "as methods of
procedure®, beesuse I think that stildl keepé up a lot of that
antigue learning, but I make no polnt of 1%,

JUDGE BDONWORTH: That was Denator Peoper's suggestlon,
and 1 adopted 1%,

BENATOR PEPPER: I wanted to bring out in strong re-
lief the issue between the view expressed by Profesesor Sunder-
land and the view that 1 have been fsvoring, namely, that thls
abnlitlon was the kind of abollitlion which was approgriately in
rulee of procedure &ﬂd that 1t wouldn't be appropriate to uake
the sbolltlon extend beyond the limits of procedure. I don't
think we have any right here to adopt rules which wlll make

unavalilable substantive rights which heretofore have been
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supnosed to exlst,
THE CHAIRMAN: That intasrests me, becaure I wrotle a

letter to the Revorter afiter our last meeting and protested

agalnet the form of Bule 60{(b} on the ground that 1t purported

on itz fase to define the rights, and I gaid that the method

aopproaeh ought to be that 1f you are applying for certaln

3
by

relief on cerisin grounds, your prosedure shall be by motlon,
That 1s a very different thing from saylng that you may set it

néide on the ground of fraud. I asked him to reeast the whole

rule and anvroach 1t from the sther point of vlew, as a pPro-

cedural maitter,

SENATOR PEPPHR: He has done that.

JUDGE CLARK: No, I dldn't 4o that. I didn't do that
bacause, ag&ln’zhthink I am entitled to say, the view of the
Comnlttee was the other way then. You are nerfeotly entltled
to change your view,

PROFESSOR CHERRY: It 42 within the term!

JUDGE CLARK: I get strange ohlldren wishsed upon me.

THE CHAIRMAN: I didn't ask him to change 1%t in the
face of the action of this Committee. I asked hilm that he be
kind enough to draw a supplemental draft of 60(b)} that approached
the thing from my point of view, to let you look at 1% as com~
pared to the one that we have here.

SENATOR PEPPRR: I would be 1n Taver of what the

Reporter has brought in if the amendment of Judge Donworth
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could be accepted in lieu of lines 15, 18, and 17.

THE CHAIAMAN: Would you be wiliﬁng, before we make
a Tinsl deoclsion on that amendment, to have 11T copied overnight
and %o take 1% up the Tirset thing in the moraing. Let's look
at the exaet wording of 1%T. |

SENATOR PEPPER: Surely.

THY CHAIRMAN: We are dewn to the last gasp here, and
the?e won't be any changes now.

SENATOR PEPPER: I don't mean %o be exlgent or ln-
aistent. A1L I want to do is to get the lssue clear and then
nave the Committee vote on 1t. That e all. 1 think that
Judge Donworth‘s statement does clarify the issue, |

MR. DORGE: I object to cutting down the subéﬁaﬁti&l
rights of the partles, at least without a detalled knowledge of
what those rights are that we are loslng.

SENATOR PEPPER: Anyway, I don't think that we have
the power to cut down the rights.

THE CHAYRMAN: We tried by this memorandum %o get a
11ist of all the rights,

M. DODGE: I know 1%.

PHE CHAIRMAN: We have enough paper there to cover it.
1f there is no objectlon, we will adjourn until nine-~thirty.

[The meeting adjourned at 63100 p.m.]
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