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MINUTES
CiIvIL RULES ADVISORY COMMITTEE
SEPTEMBER 7-8, 2006

The Civil Rules Advisory Committee met on September 7 and 8, 2006, at Vanderbilt
University Law School in Nashville, Tennessee. The meeting was attended by Judge Lee H.
Rosenthal, Chair; Judge Michael M. Baylson; Judge Jose A. Cabranes; Judge David G. Campbell;
Frank Cicero, Jr., Esq.; Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher
Hagy; Justice Nathan L. Hecht; Robert C. Heim, Esg.; Hon. Peter D. Keisler; Judge Thomas B.
Russell; and Chilton Davis Varner, Esg.. Professor Edward H. Cooper was present as Reporter, and
Professor Richard L. Marcus was present as Special Reporter. Judge David F. Levi, Judge Sidney
A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing Committee.
Judge James D. Walker, Jr., attended as liaison from the Bankruptcy Rules Committee. Peter G.
McCabe, John K. Rabiej, James Ishida, and Jeffrey Barr represented the Administrative Office. Joe
Cecil and Thomas Willging represented the Federal Judicial Center. Ted Hirt, Esg., Department of
Justice, was present. Alfred W. Cortese, Jr., Esq., Jeffrey Greenbaum (ABA Litigation Section
liaison), and Matthew Hall attended as observers.

Judge Rosenthal opened the meeting by thanking Dean Edward L. Rubin and Professor
Richard A. Nagareda for inviting the Committee to meet at the Law School. Dean Rubin welcomed
the Committee, noting that the beautiful VVanderbilt campus is a national arboretum. The Law
School is engaged in reforming its curriculum, rethinking what legal education should be for the
Twenty-First Century. The “topography of law” has changed in the last 130 years, and the
curriculum must reflect that. One area of change includes civil procedure and litigation. The
realities of contemporary litigation should be brought into the classroom. The complexity of fact
gathering, the real nature of the institutions of adjudication, and international dimensions all must
be explored. The second and third years will be structured to enable students to make the most of
these opportunities and similar opportunities in other areas. Professor Nagareda added that for
litigation, the capstone will be a third-year seminar on the financing of large-scale litigation, the
strategies pursued, and the rest of the real-world problems.

Judge Rosenthal noted that Judge Walker has completed his terms as a member of the
Bankruptcy Rules Committee and will be succeeded by a new liaison to the Civil Rules Committee.
The Bankruptcy Rules Committee has been forced into heroic efforts in the last few years, and Judge
Walker’s willingness to add the liaison duties to these chores is appreciated. His contributions to
the Civil Rules discussions, both on the rules themselves and on integration with the Bankruptcy
Rules, have been most helpful. The Committee will be fortunate to have a successor who is as
congenial and helpful. Judge Walker responded that it has been a pleasure to work with the Civil
Rules Committee, and a useful insight into common problems.

Judge Rosenthal also noted that this is the last meeting before expiration of the terms of
members Cicero, Hecht, and Russell. Expressions of appreciation and farewell will be offered at
the carry-over meeting next spring. She also expressed congratulations to Peter Keisler on his
nomination to become a United States Circuit Judge. Finally, she noted that Judge Patrick
Higginbotham, a former chair member who guided the Committee through exploration of a number
of creative approaches to amending the class-action rules, has taken senior status.

Judge Levi reported on the June meeting of the Standing Committee. Both Chief Justice
Roberts and Justice Alito appeared at the meeting; they joked that perhaps they had been appointed
because their contribution to the development of Appellate Rule 32.1 in the Appellate Rules
Committee reassured the President that the Rule would be approved by the Supreme Court. Chief
Justice Roberts, both at the meeting and since, has shown keen interest in the work of the Standing
Committee and the Advisory Committees. He is supportive of the rules work.
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Judge Levi also summarized briefly the work of the other advisory committees. The
Appellate Rules Committee has a new reporter, Professor Catherine Struve; her work with the Time-
Computation Project Subcommittee is already familiar to — and admired by — the Civil Rules
Committee as well as the other advisory committees. The Bankruptcy Rules Committee has been
the busiest of all because of work mandated by the Bankruptcy Reform Act. They were given 180
days to develop a massive set of implementing rules. The task was complicated by problems in the
Reform Act that were recognized even in Congress but left unresolved in the press for enactment.
The technical problems are not likely to be fixed soon by Congress. This committee “meets all the
time”; they have done a fair ten years’” worth of rulemaking in one. It has been a marvelous job.
The Criminal Rules Committee has been working on two contentious rules. One, Criminal Rule
29.1, was published this summer; it allows a pre-verdict directed verdict of acquittal only if the
defendant waives the double-jeopardy protection against appeal by the government. The other is
a revision of Criminal Rule 16 to codify the Brady Rule; this revision seems to be on the way to the
Standing Committee. The Evidence Rules Committee published Rule 502 for comment this
summer. It deals with some aspects of inadvertent waiver, a subject that has troubled development
of the civil discovery rules, and also includes a bracketed provision on selective waiver. Congress
has already expressed support for this Evidence Rules project.

Judge Rosenthal expanded the discussion of Evidence Rule 502 by observing that it dovetails
in important ways with the e-discovery rules that remain on track to take effect this December 1.
The Civil Rules Committee is grateful to have been allowed to participate in the Evidence Rules
Committee’s work developing the rule.

John Rabiej reported that things are quiet on the legislative front. The perennial bills to
revise Civil Rule 11 are not moving. Concerns about some of the Criminal Rules have been
expressed in the Senate and are being addressed by the Administrative Office staff. Bills to protect
the confidentiality of news sources are ready for markup.

Judge Rosenthal said that the Civil Rules Style Project is on the consent calendar for the
September Judicial Conference meeting and so far no member has asked to move it to the discussion
calendar.

Finally, Judge Rosenthal reminded the Committee that for once the agenda concentrates on
future work. Last spring the Committee decided not to ask for publication this summer of its
completed proposals to amend Rules 13(f), 15(a), and 48 and to adopt a new Rule 62.1 on indicative
rulings. Instead, those proposals will be recommended to the Standing Committee for publication
in August, 2007. This delay will allow an interval for the bench and bar to become accustomed to
the important amendments scheduled to take effect this December 1, including the e-discovery
amendments, and to the Style Project, aimed to take effect on December 1, 2007.

May 2006 Minutes

The draft Minutes for the May 2006 meeting were approved, subject to correction of
typographical errors and similar matters.

Time-Computation Project

Discussion of the Time-Computation project involves two separate blocks of material. One
is the common provisions being developed for all of the rules sets other than the Evidence Rules.
The Standing Committee Time-Computation Project Subcommittee has helpfully framed its template
as Civil Rule 6(a). The template rule has been developed further over the summer, primarily
through the work of Judge Kravitz and Professor Struve, in response to matters discussed at the June
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Standing Committee meeting. It is in fine shape, but no doubt further revisions will be suggested
in the several advisory committee meetings this fall. The other block of material emerges from the
work of the two Civil Rules Subcommittees that have considered the time periods set in all of the
Civil Rules both for adjustment to the new template rule and for intrinsic usefulness.

The template, Rule 6(a), was introduced by suggesting that three subjects may deserve
consideration at this point. These include the new definition of the “last day,” the restoration of the
provision that includes state holidays in the definition of “legal holiday,” and the impact on statutory
time periods of the decision to eliminate the rule that excludes intermediate Saturdays, Sundays, and
legal holidays in calculating periods less than eleven days. The statutory time period question will
be deferred to the end of the discussion.

Last Day defined. Several aspects of subdivision (4), defining the end of the last day, were accepted
without discussion. Allowing the day to run to midnight in the court’s time zone for electronic filing
was accepted without demur. Concluding the day for filing by other means at the close of the clerk’s
office or the time designated by local rule was accepted apart from the difficulties generated by the
problem of filing by delivery to a court official after that time. The court’s authority to set a
different concluding time “by order in the case” also was accepted as important for all methods of
filing.

Discussion focused primarily on paragraph (4)(B)(ii), which allows a paper filing to be made
after the closing of the clerk’s office by personal delivery “to an appropriate court official” “prior
to” midnight. It was recognized that “prior to” will become “before” in the Style process. The
provision otherwise presents difficult questions.

Item (ii) was added to subparagraph (B) as a response to 28 U.S.C. § 452 and the rules
provisions that reflect it, such as Civil Rule 77(a). The statute and rules say that the court is
“deemed” or “considered” always open. Apart from the fiction inherent in “deemed,” these
provisions have never been interpreted to mean that the court must be physically open at all times.
Nor is there any indication that the statute was intended to address filing time. Instead, it seems
most likely that it was adopted to ensure that judges — the court — have authority to act at any time.
But Professor Struve’s research shows that some decisions have relied on this statute in recognizing
filing by delivery to a clerk, deputy clerk, or judge. Civil Rule 5(e), moreover, defines filing “with
the court” to mean filing with the clerk or with a judge who permits filing by that means; it does not
say that filing must be made with the clerk during the clerk’s office hours.

The first comment was that the need for filing by delivery to a court official ties to the
provision that extends time when the clerk’s office is inaccessible. The rule cannot require pro se
litigants who lack access to electronic filing to resort to electronic filing when the clerk’s office is
inaccessible. But service by hunting down a court clerk or a judge presents obvious and serious
problems of security. The question is how seriously this method should be discouraged.

The next question was whether adoption of the template as now drafted would make it
desirable to amend Rule 5(e) (to become Style Rule 5(d)) — to substitute “appropriate court official”
for the choice of filing with the clerk or with a willing judge. But the revision might not be quite
so straight-forward; the notion that filing with the judge is permited only if the judge agrees to
accept filing should be carried forward.

It was then asked whether there is a reason why a court should not have a time-stamped
depository for filing. The response was that increased security concerns, often reflecting specific
courthouse design and security capabilities, have led some courts to abandon facilities of this sort
in recent years.
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It was suggested that it would be better to confine Rule 6(a) to a statement that the last day
ends at midnight for all forms of filing, without offering any advice on how to accomplish filing
after the clerk’s office closes. But that approach might in fact encourage people to go off in search
of a clerk or judge at home — the rule would seem to encourage paper filing as well as electronic
filing at any time up to midnight. The potential for encouragement might be reduced, however, by
framing the rule as allowing filing with an official who is willing to accept the filing.

The question whether all of this concern with filing after the close of the clerk’s office hinges
on § 452 went largely unanswered. But it was noted that there are circumstances that make after-
hours filing important, even for litigants who have ready access to electronic filing. Needs for a
temporary restraining order, attachment of a vessel about to sail, or for a receivership may arise after
hours. But Rule 5 can accommodate emergency needs without saying anything about the topic in
Rule 6(a).

The element of the draft that recognizes local rules was remarked with approval. It should
be clear that a court willing to maintain a drop-box is free to do so, and to set the terms for use.

In the same vein, the provision for filing as directed by order in the case was suggested to
be sufficient for the needs that cannot be addressed by local rules tailored to the circumstances of
each particular court. This authority should apply to electronic filing as well as paper filing.

The conclusion of this discussion was a recommendation that the Time-Computation Project
Subcommittee consider deletion of any express reference to filing by personal delivery to an
appropriate court official, revising the structure to read:

(4) “Last Day” Defined. Unless a different concluding time is set by local rule or by order in the
case, Fthe last day concludes:

(A) € for electronic filing, at midnight in the court’s time zone, and
(B) ¢iyfor filing by other means, at the closing of the clerk’s office. or-the-time-testgnated

Or the local rule provision could be limited to filing by other means, establishing a
mandatory national rule that all courts must permit electronic filing up to midnight local time.

No views were expressed on the wisdom of discussing filing with a court official, § 452, or
Rule 77(a) in the Committee Note.

State Holidays. An observer recounted a personal experience. A 10-day TRO prohibited a transfer
of funds. The tenth day was a state holiday. The funds were disbursed, leaving the question whether
the order had been violated because the tenth day was automatically extended to the next day that
was not a Saturday, Sunday, or “legal holiday.” Other problems arise with events that are not legal
holidays — or may not be — within the Rule 6(a)(5) definition. A local order “closes” the court for
Friday, January 2, or the President declares the Friday after Thanksgiving a federal employee
holiday. A litigant could easily be confused. Electronic filing can easily continue on those days;
commonly a skeleton crew will staff the clerk’s office. And there is another wrinkle. Some courts
distinguish between holidays and “days of holding court,” designating days that are not holidays as
days when court is not held.
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It was pointed out that multidistrict litigation presents a particular problem for lawyers in
states away from the consolidation court. Any attempt to calendar a motion will require research
into local holidays observed where the consolidation court sits. The problem can be resolved, but
it will be a nuisance.

This discussion led to the pointed reminder that the definition governs not merely filing but
also “real world events” such as the expiration of a TRO. It also will reach rules that address
obligations to serve rather than file. Perhaps the most noteworthy example is the Rule 4(m)
presumptive 120-day period to serve the summons and complaint: the 120th day may fall on a state
holiday when offices are closed and individuals are away from home.

Similar discussions in the past, while noting the risks of confusion, also have encountered
reluctance to complicate this part of the rule still further.

Discussion turned to the provisions that extend filing time when the clerk’s office is
inaccessible. Closing to honor a state holiday may make the office inaccessible for physical filing,
but not for electronic filing. This discussion in turn digressed to the familiar questions that arise
from system failures in electronic filing. A model local rule was recently adopted to address failure
of the court’s system. But earlier discussions have tended to conclude that it is better to rely on the
court’s discretionary power to extend most time periods when the filer’s system fails. The periods
that cannot be extended under Rule 6(b) present some difficulty on this score, but the difficulty will
be reduced if some softening is introduced into the Rule 50, 52, and 59 periods. It is not clear
whether the Committee Note to Rule 6(a) should attempt to offer advice on any of these problems.

“Next Day” Defined. The paragraph (3) definition of “next day” was discussed briefly. Some
Committee members thought it difficult to unravel the directions to “count forward” and to “count
backward.” One suggestion was that the drafting would be improved by changing the references
to “next” day, beginning with (a)(1)(C), to “first” day. So the period continues to run to “the first
day that is not” an excluded day; counting continues forward or backward to the “first day” that is
not excluded.

Statute Time Periods Less Than 11 Days. The Rule 6(a) template continues to establish rules for
computing a time period specified in a statute. Rule 6(a) has included statutory time periods from
its birth in 1938. Last spring the Appellate Rules Committee raised the question whether it is unfair
to the practicing bar to reduce the practical effect of many statutory time periods by eliminating the
rule that excludes intermediate Saturdays, Sundays, and legal holidays in computing periods of less
than 11 days. This question was discussed extensively at the May meeting and at the June Standing
Committee meeting. No clear answer was reached.

Uncertainty clouds the premise that dropping the “less-than-eleven-days” rule will have a
significant effect on current practice. Itis far from clear that many lawyers very often rely on Rule
6(a) to extend the periods set by statute. It may be that only a small set of highly sophisticated
lawyers are even aware of the potential uses of the rule, much less willing to rely on it. At least one
participant in the project reports that there is “mass confusion” in the bar about the impact of such
rules as Rule 6(a). Mass confusion does not suggest widespread reliance on the rules to extend
statutory time periods. The impetus for the whole Time-Computation project has been the bar’s
desire for clear time-counting rules. Uniform abolition of the “eleven-day” rule may be better for
the bar than any other approach.

The obvious alternatives in addressing possible effects on statutory time periods in practice
are unattractive. One is to maintain uniformity by restoring the “less-than-eleven-days” rule for all
purposes. That would be a great step backward in the project. Another is to retain the rule only for
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calculating statutory time periods, either by drafting Rule 6(a) that way or by urging Congress to
adopt the rule by a general statute. That may be the worst of all possible worlds, afflicting the bar
with different methods of time counting. The problem of different methods would be particularly
troubling when the same question seems to be addressed both by statute and court rule. It is not
uncommon for a statute to set a 10-day period for a temporary restraining order. Rule 65(b) sets a
10-day period for no-notice TROs. Computing the statutory period by a different method could
cause real confusion. A third approach would be to abandon any reference to statutory time periods
in Rule 6(a). That approach would lose the advantage of applying the rest of Rule 6(a) to statutory
time periods, including the rules that exclude the day of the initiating event, include the last day,
extend time when the last day is a Saturday, Sunday, or legal holiday, define the “next day,” and
define the end of the day.

These considerations led to a suggestion that it may be best to continue to address statutes
in Rule 6(a), and to adhere to the decision to delete the “eleven-day” rule. When it seems important
to extend a statutory time period that is integral with the rules, the supersession effects of the current
rules could be carried forward on a rule-specific basis. The clear example is Rule 72. 28 U.S.C. §
636 sets a 10-day period to object to a magistrate judge’s report and recommendations. Rule 72
adopts the 10-day period. Today the effect of Rule 6(a) is to extend the 10-day period to a minimum
of 14 days. Elimination of the “eleven-day” rule can be offset by changing the time in Rule 72 to
14 days. The result is to carry forward the same supersession that has been in effect for many years.
Another illustration is Rule 4 of the § 2254 habeas corpus rules; since 1976, this rule has superseded
the 8 2243 time to respond to a petition.

Since last spring, Professor Struve has begun to compile a lengthy list of statutes that direct
action in periods shorter than 11 days. The list is not yet complete, and — particularly given the
difficulty of searching statutes not in the United States Code — is not likely to be complete even for
statutes now in force. But it is long and varied enough to give a good picture of the problems that
would be encountered by any thorough-going attempt to consider each statute. The problems arise
not only from number and variety, but also from the difficulty of understanding the practical
demands that are placed on lawyers in each context. The first entry in Professor Struve’s chart
provides an illustration. 2 U.S.C. § 8(b)(4)(B) sets time limits for an action to challenge an
announcement by the Speaker of the House of Representatives that “vacancies in the representation
from the States in the House exceed 100.” The action must be filed “not later than 2 days after the
announcement.” The final decision “shall be made within 3 days of the filing of such action and
shall not be reviewable.” In most settings at least one of these very brief periods would be extended
by the “eleven-day” rule. It is safe to surmise that — unlike many other statutory periods — there
is no obscure body of real-world practice that might illuminate our understanding of the impact of
applying, or not applying, the “eleven-day” rule. Many other statutes obscure to most lawyers,
however, may have generated clear understanding of time-computation methods within a small and
highly specialized bar. Learning those understandings and measuring their importance would be a
challenging and often frustrated task.

Additional problems arise from any attempt to find an abstract definition of the point at
which a statutory time period sufficiently involves court procedure to come within Rule 6(a). A
statute that directs a Cabinet Secretary to act on a matter in 10 days does not seem a legitimate
subject of regulation by court rule. But a related subsection that requires any petition for review to
be filed with a court within 10 days may be a legitimate subject of court rule concern. Yet it would
be confusing to apply different computation rules to successive subsections in a single statute.
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Many brief statutory periods, moreover, address topics of great sensitivity. Labor statutes
addressing temporary restraining orders or preliminary injunctions are a familiar example that may
be satisfactorily addressed by Rule 65(¢), which says that the Civil rules do not modify any federal
statute addressing TROs or preliminary injunctions “in actions affecting employer and employee.”
But other examples abound. 28 U.S.C. § 144 requires that an affidavit of a judge’s personal bias or
prejudice “shall be filed not less than ten days before the beginning of the term at which the
proceeding is to be heard.” Formal terms have been abolished, § 138, creating an indistinctness
about the point that sets the time period. Apart from that, the rulemaking process should be cautious
in extending a deadline in a way that makes it more difficult to challenge a judge. Section 754
directs that a receiver for property situated in different districts has 10 days after appointment to file
copies of the complaint and the order of appointment in each district in which property is located.
The statutory desire for prompt action is manifest, but this period may be much less sensitive.

General discussion began by noting that the Criminal Rules do not apply the rule time-
counting provisions to periods set by statute. The Criminal Rules Committee is currently
deliberating this question. Adding statutes to the Criminal Rule (or perhaps it will be restoring —
apparently the pre-Style rule was ambiguous) would not disrupt justified reliance on the “eleven-
day” rule. And the absence of an “eleven-day” rule may lend some support to carrying forward with
Rule 6(a) as currently drafted. Uniformity across civil and criminal practice is desirable absent some
clear reason for disuniformity. The advantages of including statutory time periods would be the
same as in the Civil Rules. It will be important to assist the Time-Computation Project
Subcommittee in coordinating the separate sets of rules.

The difficulty of defining the reach of Rule 6 was offered as a reason for deleting the
“eleven-day” rule for all purposes. Rule 1 limits application of the rules to civil actions or
proceedings in the district courts. Some statutory periods clearly address matters too removed from
court proceedings to be covered by Rule 6(a). Others may present more ambiguous questions. And
there may be some uncertainty about the reach of Rule 6(a) “in computing any time period.” 15
U.S.C. §1116(d)(10)(A), for example, directs the court to hold a hearing on the date set in the order
of seizure, which “shall be not sooner than ten days after the order is issued and not later than 15
days after the order is issued.” This statute can be read to include time periods that must be
computed, so that the 10 days becomes at least 14 days under the “eleven-day” rule. Or it can be
read as a direction to set a date, an interpretation that makes more sense because it seems unlikely
that Congress intended to set a choice at 14 or 15 days, and even more unlikely that it intended the
bizarre consequence that would follow when a pattern of holidays means the hearing must be set no
later than 15 days but no sooner than 16 days after the order issues.

It was reported that at least one member of the Appellate Rules Subcommittee designated
to study the statutory time-period problem thinks the problem is so serious that the “eleven-day” rule
should be retained for all purposes. But it was suggested that this view may be an over-reaction to
the sudden emergence of a difficult question at a time when the project was making great progress.
Congress is not likely to be offended by whatever answer seems best at the conclusion of the
rulemaking process. It is clear that many statutes reflect a desire to direct prompt action by setting
short periods. But if a specific statute seems to present a real problem, either of two approaches is
likely to be acceptable. One is a situation-specific exercise of the supersession power. That is
particularly easy with respect to statutes that already have been superseded, as with Rule 72 on
objections to a magistrate judge’s report. The other is to ask Congress to amend the statute.
Congress is receptive to addressing specific problems of this sort in the periodic judicial
improvement bills. But so far no advisory committee has identified a statute that seems to call for
revision.
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Discussion concluded with consensus that the project brings great benefits for the bar. For
the world of statutes, the present rules do not establish clear conventions that lawyers can rely on.
It is better to go forward with the template that applies Rule 6(a) to statutes and deletes the “eleven-
day” rule for all applications. Problems raised by specific statutes should be addressed on a specific
basis. Rule 72 is a good example of a situation that readily justifies extending a statutory 10-day
period to a rule 14-day period to offset deletion of the “eleven-day” rule.

Specific Rule Time Periods. Two subcommittees, chaired by Judges Baylson and Campbell,
reviewed the time periods in all of the rules. Many of the recommended changes fall into common
patterns that are readily answered by routine amendments. Most 10-day periods will be changed to
14 days, recognizing that the present “eleven-day” rule means that a 10-day period is at least 14 days
and may be longer still. Some, however, may deserve different treatment, as proved to be the case
with Rules 50, 52, and 59. Periods shorter than 10 days require individual examination to balance
apparent desires for urgent action against occasionally unrealistically brief times to act. Twenty-day
periods are routinely extended to 21 days to realize the simplification of counting in week-long
units. Periods set at 30 days or more, on the other hand, commonly are left untouched. Discussion
accordingly focused on specific issues that presented special questions in subcommittee
deliberations.

Rule 5.1. This new rule requires the Attorney General to intervene in an action challenging the
constitutionality of a statute at the earlier of 60 days after the notice challenging the statute is filed
or 60 days after the court certifies the challenge. The Department of Justice has again considered
this period and considers it workable. No change will be recommended.

Rule 6(d), Style 6(c)(1) and (2). It was accepted that the time to serve a written motion and notice
of hearing should be extended from 5 days to 14 days. But a question was raised whether the rule
adequately addresses a TRO issued after notice. One of the exceptions applies when a motion
“may” be heard ex parte — that may reach all TROs, which may be heard ex parte even though a
hearing is provided in the particular case. (It was noted that some orders must issue ex parte, as if
it is not known yet who the “defendant” will be and the order is issued conditioned on serving the
person to be restrained.) Another exception applies when the court sets a different period. The
order setting a hearing seems to fall within this exception. It was concluded that the rule does not
need further changes.

Rule 16(b). Some concern has been expressed that the 90- and 120-day periods for issuing the
scheduling order are compressed when the defendant has 60 days to answer, as in actions against
the government. But the Department of Justice has concluded that there is no need for change.
Although the period between answer and scheduling order is shorter than in cases with a 20-day
period to answer, the difference is partly offset by the time available to answer.

Rule 23(h)(1). It was agreed that any consideration of the time to move for attorney fees in a class
action should be treated as a new agenda item independent of the Time-Computation Project.

Rule 26(f). Subcommittee A considered the question whether the time for the parties’s conference
should be pushed back to 14 days before a scheduling conference is held, and the report to 7 days
after the parties’ conference. The Committee concurred in the recommendation that no change be
made, observing that the question may deserve further attention as experience develops under the
new rules on discovery of electronically stored information.

Rule 41(c). The Committee concluded that the Time-Computation Project is not the occasion to
decide whether a motion for summary judgment should cut off the right to a unilateral voluntary
dismissal without prejudice of a counterclaim, cross-claim, or third-party claim.
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Rule 50, 52, 59. Rule 6(b) prohibits extension of the 10-day time periods set in these rules.
Preliminary discussion focused on a suggestion that the 10-day period should be retained without
following the general conversion of 10-day periods to 14 days, but that authority should be created
to extend the period. After brief discussion of the value of uniformity in setting 14-day periods,
further discussion was postponed for separate consideration of Rule 6(b).

Rule 54(d)(a). This Rule now provides that the clerk may tax costs on one-day’s notice. Informal
inquiries suggest that practice varies greatly among different courts. But 1-day’s notice allows very
little time to respond. The Committee adopted the recommendation to extend the notice period to
14 days, and — adhering to the convention — to extend the time to serve a responding motion to
7 days.

Rule 56. Rule 56 is the subject of a separate project. The time provisions need serious changes, and
have been studied by both subcommittees. It may prove possible to publish a proposed Rule 56 at
the same time as the time rules. But if not, the time provisions can be adopted as part of the Time-
Computation Project; the constraints that applied in the Style Project do not apply to time
computation— “substantive” changes are permitted. Perhaps the most important observation is that
commonly the time for summary-judgment motions will be set by a scheduling order. The “default”
time periods provided by Rule 56 remain important, however, and the proposed revisions include
express provision for a motion to be served “at any time,” including with the complaint. A motion
served with the complaint almost inevitably will be made before the scheduling conference.

A clear weakness in the current rule allows an opposing party to “serve” affidavits before
the hearing day. Service by mail almost ensures that the affidavits will not be received before the
hearing. Many local rules set more realistic periods; if they are not invalid, it is only because they
correct an inappropriate national rule.

The proposed rule, unlike the present rule, establishes a cut-off for filing a summary-
judgment motion. The motion may be made at any time “until the earlier of 30 days after the close
of discovery or 60 days before the date set for trial.”

Discussion began by noting that the “close of discovery” is not always a clear moment. A
scheduling order, for example, may set a time to end discovery, and a different time to end “expert
discovery.” Should the rule be “the close of all discovery”? Or discovery may be staged, limiting
initial discovery to defined topics — among other motives, the purpose may be to address first an
issue or set of issues that may be likely candidates for disposition by summary judgment or other
court action. Interpretation of a patent claim, a matter for the court, might be first, or issues of
validity. The question is not so much a matter of the concept as the need for clarity. One response
might be to refer to the close of discovery “on the issues for which summary judgment is sought,”
although that approach is likely to work only when there is an order clearly staging discovery on
different issues. But it may be that clarity is best achieved by the general reference as drafted,
relying on intelligent application and on the expectation that when a court order sets a time or times
to complete discovery the order is also likely to address the time for summary judgment. A different
form of indeterminacy will arise in cases that do not have an order defining the time to complete
discovery. Rule 16(b) allows exemptions from the scheduling-order requirement. But those
situations too are likely to yield to common-sense application.

It was suggested that the period set at 60 days before trial is too short. Lawyers need a ruling
before the time to make Rule 26(a)(3) pretrial disclosures. The local rule in the Northern District
of Texas sets 90 days before trial, “and that’s a minimum. 120 days would be better.”
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A response suggested that it would be better to have only one cut-off date: 30 days after the
close of discovery. But it was observed that it may be necessary to carry on discovery until a time
just before trial. One instance would be consolidation of a preliminary-injunction hearing with trial
on the merits. For that matter, surprise events may be met by a continuance to allow mid-trial
discovery.

A different perspective was offered. “There is only so much we can do with case
management in the Rules.” Reference to the close of discovery is ambiguous. The better approach
would be to set the limit at 90 days before trial. But this suggestion was met with the observation
that the local rule in the Northern District of Georgia sets the time at 20 days after discovery. That
rule forces judges to enter scheduling orders — and they commonly set a different period. They do
not set trial dates, so the cut-off must be defined by the close of discovery.

This complication led to the suggestion that if different districts take different approaches
to defining a cut-off now, it may make most sense to carry forward the alternative cut-off points,
aimed both at the conclusion of discovery and at trial. The Rule 56 provisions will serve only as a
default for cases without a scheduling order that sets the time, but also will help by suggesting
approaches that generally work in framing a scheduling order. Setting alternatives also reinforces
the integration with Rule 56(f)’s provisions for deferring action on a motion when the nonmovant
needs more time for discovery or other investigation. The alternatives allow greater flexibility,
including cases in which there is no discovery. Many cases, for example, come up for decision on
an administrative record and readily lead to “summary judgment” without need for any discovery.

This discussion led back to the question whether there is a need for a national rule. There
are many local rules now. Individual case management is provided for most of the cases that need
a firm schedule. Setting the time at 30 days after the close of discovery can be too short —
deposition transcripts may not be immediately available. At least, there should be an exception that
recognizes the legitimacy of local rules that depart from the national rule. The need for local rules
may be reduced by adoption of a satisfactory national rule, but it should be remembered that the
reason the Local Rules Project did not challenge summary-judgment rules that seem inconsistent
with the national rule is because the local rules often seem better. On the other hand, a national rule
may be welcomed because it reduces the need for scheduling orders in all cases, including categories
of cases exempted from Rule 16(b) by local rule.

The suggestion that the cut-off should be tied to the trial date was renewed, with the time set
at 120 days to be “symmetrical with the 120-day period in Rule 16(b).” Lawyers want the summary-
judgment ruling before they prepare for the final pretrial conferences. And if the reference to the
close of discovery is carried forward, it should be made clear that it does not mean that summary
judgment may be sought only after discovery is completed.

In similar vein, it was noted that the reference to the completion of discovery will lead to
cases without a clear cut-off. It is easier to set a cut-off by looking to the trial date.

This discussion led to the question whether the attempt to set a cut-off date is an attempt to
fix something that is not broken. The rule does not now set a cut-off. Does adding this to the rule
“tread too much on the court’s autonomy”?

The first response was that the system — or at least the national rule — is broken. A default
should be set. But it must be recognized that the default in the national rule will tend to be viewed
as the standard. That seems to have happened with the period set by Rule 26(a)(2)(B) for disclosing
an expert trial witness report.
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Further discussion led to several conclusions. The rule should have alternative cut-offs that
relate to the close of discovery and to the trial date. Some courts do not set trial dates; a cut-off
directed only to the trial date could catch the parties by surprise when they suddenly find that trial
will occur at a time that cut off the summary-judgment period before any motion was made. 120
days before trial may allow too little time in cases in which early trials are set. Exceptions should
be made for local rules. And the court’s authority to set a different time should clearly apply to the
nonmovant’s response as well as to the initial motion.

Public comment on a published proposal may provide useful information about the pressures
encountered in practice.

The result, subject to further consideration by the time-computation and summary-judgment
subcommittees, is a tentative draft:

(a) Unless a different time is set by local rule or by an order in the case:

(1) a party may move for summary judgment on all or part of a claim or
defense at any time until the earlier of 30 days after the close of
discovery or 60 days before the date set for trial; and

(2) aparty opposing the motion may file a response within 20 days after the
motion is served.

A post-script observed that setting the time to respond by service of the motion renews the
continual question whether time periods should be set by filing rather than service. Filing is a
clearly defined event. The time of service may be disputed. And reliance on filing may become
easier as service comes to be made by electronic means that essentially coincide with filing.

Rule 59(c). Rule 59(c) provides that a party opposing a new-trial motion that is supported by
affidavits may file opposing affidavits within 10 days after being served, “but that period may be
extended for up to 20 days.” Changing 10 days to 14 and 20 days to 21 conforms to the consistent
format adopted for many rules. But closer examination shows an apparent dissonance with Rule
6(b). Rule 6(b) on its face authorizes the court to extend the times set by Rule 59(c) without setting
any outer limit. The ordinary reaction would be that the more specific limit set in Rule 59(c) should
control. Butuntil 1948, Rule 6(b) specifically directed that time could be extended under Rule 59(c)
only as directed in Rule 59(c). This reference to the limit in Rule 59(c) was deleted in 1948. The
Committee Note says clearly that there is no reason to carry forward a specific limit on the time
allowed to file opposing affidavits. The new-trial motion has upset finality and the court should
have its ordinary discretion to allow the time appropriate to the needs of the situation. This question
is independent of the strict rules that set nonextendable 10-day limits for motions under Rules 50,
52, and 59. It was agreed that Rule 59(c) should be amended to read: “The opposing party has 14
days after being served to file opposing affidavits:-btt-that-periot-may-be-extended-fortpto20
days.” Extensions will be governed by Rule 6(b).

Rule 65(b). Subcommittee B recommended that no change be made in the Rule 65(b) provision
allowing a motion to dissolve or modify a no-notice TRO “on 2 days’ notice.” Depending on the
day of the week chosen to file the motion, the result may be less notice than is provided by
application of the “eleven-day” rule. But the unique nature of TROs makes that appropriate. The
Committee agreed.
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Rule 68. Rule 68 allows an offer of judgment to be served at least 10 days before trial. The 10-day
period will be extended to 14. In addition, the Committee agreed that uncertainty about trial dates
should be addressed by adding three words: “At least 14 days before the date set for trial * * *.”

Rule 81(c). Subcommittee B recommended that the 10-day period to demand jury trial after removal
either be reduced to 7 days or set at 14 days. No reason was found to reduce the time now available.
The Committee concluded that the time should be set at 14 days, giving the same practical effect as
the present rule. Removal itself can raise complicated questions and the time may well be needed.

Supplemental Rule G(4)(b)(ii)(C). This rule specifies that notice of a civil forfeiture action must
state that an answer or a Rule 12 motion must be filed no later than 20 days after filing a claim. The
civil asset forfeiture reform legislation sets the 20-day period. Nonetheless it seems appropriate to
add the extra day to conform to the uniform rules preference for 21 days. This is the mildest form
of supersession imaginable, and is an even smaller change than other departures from statutory time
periods deliberately adopted and defended in drafting new Rule G.

Rule 6(b); Rules 50, 52, 59, and 60. Rule 6(b) establishes the general authority to extend time
periods set by the rules. As expressed in Style Rule 6(b)(2), it also says: “A court must not extend
the time to act under Rules 50(b) and (d), 52(b), 59(b), (d), and (), and 60(b), except as those rules
allow.”

One aspect of Rule 6(b) seems to call out for revision. None of the rules referred to allows
an extension of time. These words seem to have hung on in the rule from earlier days when the list
included former Rule 73's appeal-time provisions and an explicit reference to the Rule 59(c)
provision that did allow an extension of time. They must cause many anxious moments as puzzled
lawyers and judges search the rules for provisions that allow an extension. These words should be
deleted.

The more important question ties directly to the time periods set in Rules 50, 52, and 59.
Each rule requires post-trial motions to be filed within 10 days from the entry of judgment.
Experience has shown that often the 10-day period is too short. A well-crafted motion requires more
than 10 days to prepare when the case is complex, when a trial transcript is not immediately
available, or when other circumstances place competing demands on the parties’ time. Courts
respond to this problem in a variety of ways. The simplest is to defer the entry of judgment. This
tactic often inspires feelings of guilt because it seems a questionable tactic to subvert Rule 6(b).
Guilt may in turn cause a court to enter judgment promptly even though it might wish to defer. A
different reaction may be to insist on a timely motion, but to provide an extended time to brief the
motion and to take an indulgent view of the motion in determining that the arguments in brief are
supported by the motion, or else to exercise the authority to grant a timely motion on grounds not
stated in the motion. These reactions of themselves suggest that it might be better to relax the
absolute prohibition.

Additional reasons to relax the prohibition appear in the continuing occurrence of cases in
which lawyers — at times with the apparent concurrence of the court — mistakenly request and
receive extensions forbidden by Rule 6(b). Reliance on an unauthorized extension may mean only
that relief under Rule 50, 52, or 59 cannot be granted. But it also may mean loss of the opportunity
to appeal, since only a timely motion suspends appeal time under Appellate Rule 4. Sympathy for
lawyers who make such mistakes generated a “unique circumstances” doctrine that gave effect to
an untimely motion if the court went beyond mere granting of an extension to affirmative statements
that induced reliance on the belief that the extension was effective. The “unique circumstances”
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doctrine is at best under a cloud; recent restatements suggest either that it has become very narrow
or that it has been abandoned.

Several responses are possible. The easiest is to do nothing. The rules were deliberately
crafted in the belief that strict time limits should be set once final judgment is entered. At that point
it is important either to achieve true finality or to expedite the launching of an appeal. There is little
reason to grieve for clients whose lawyers fail so simple a task as the duty to read the rules. But this
view provides an uncertain response to the many courts that have found it desirable to extend time
by resort to devices not spelled out in the rules.

Another possible approach would be to amend Rule 58 to expressly authorize the common
practice of deferring entry of judgment to afford the time needed to prepare and file post-trial
motions. This approach would avoid technical complications, at least so long as attorneys can be
trained to find the rule and remember it.

Still another approach would be to amend Rule 6(b) to authorize extensions under tight
control. Good cause would be required. The motion for an extension would be required within the
initial 10-day period, and a maximum extension would be specified — perhaps no more than an
additional 30 days, setting an outer limit at 40 days from judgment. But the drafting would prove
complex. If the court does not act on the motion by the 10th day, the party seeking an extension
must file the motion or run the risk that no motion can be filed because the extension will be denied.
That risk could be addressed by requiring a ruling by the 10th day, but that will not work unless the
motion must be filed early in the 10-day period. A similar problem would arise if there is no ruling
on the request for an extension within appeal time: the notice of appeal must be filed even though
the moving party still hopes to be allowed to file a motion for post-judgment relief. The response
again must be complicated.

Yet another approach was suggested. Why not avoid any further complication — and the
attending need to add corresponding reflexes in the bench and bar — by adhering to the present rule,
but establishing a uniform 30-day period to make any of the Rule 50, 52, and 59 motions now
constrained by a 10-day limit. An appellate judge observed that appellate courts would not be at all
concerned with such a change. It also was observed that a 30-day period is congruent with the
appeal time set for most civil actions: all parties know that a final judgment remains vulnerable to
post-trial attack or appeal for 30 days. Nor will the change have any complicating effects on Rule
62(b), which allows a stay of execution or enforcement pending disposition of motions under Rules
50, 52, 59, or 60.

A motion to set the times in Rules 50, 52, and 59 at 30 days was approved without dissent.

Finally, it was agreed that there is no reason to change the maximum one-year time allowed
to seek relief from a judgment under Rule 60(b)(1), (2), or (3). One year is a good point to achieve
true finality as against belated attack on these grounds.

Discovery Subcommittee
Judge Campbell and Professor Marcus delivered the report of the Discovery Subcommittee.
Rule 30(b)(6)

The Discovery Subcommittee reported on its study of Rule 30(b)(6) at the May meeting. The
Committee accepted its recommendation to abandon present work on several possible amendments.
But three issues were recommended for further study. The Subcommittee now recommends that
none of these three be acted on now.
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The first open issue is whether Rule 30(b)(6) should be amended to address the “binding”
effect of the deposition answers given by a person designated to testify for an organization named
as deponent. Some comments have urged that the answers should be more binding, arguing that
organization deponents often fail the duty to prepare the witness adequately. This approach seems
to involve the obligation to prepare the witness. But case law is clear that the organization is obliged
to prepare one or more witnesses to provide all “matters known or reasonably available to the
organization.” Other comments urge that courts now give the deposition answers greater binding
effect than they deserve. But a survey of the cases suggests that courts are generally getting it right.
The deposition testimony is not treated as a judicial admission. The testimony instead is treated as
any deposition testimony by a party deponent. Cases that seem to give greater “binding” effect
generally involve sanctions for failure to prepare the witness. The concern that the answers may
have undue effect seems to arise not from the case law but from the statement in Moore’s treatise
that the answer is binding on the organization. It may be more appropriate for the editors to
reconsider the position taken in the treatise than to amend the rule to negate it.

The second open issue is whether there should be an express provision allowing an
organization deponent to supplement the deposition testimony of its designated witness. This issue
springs from the concern that the testimony may be given an undue binding effect. Since there is
little apparent problem with binding effect in practice, there seems little reason to amend the rules.

The third open issue is whether something should be said in the rules about the effects of
sharing work-product material with the designated witness during preparation to testify. This issue
ties to the work-product and privilege questions that arise from Rule 26(a)(2)(B), to be discussed
in the second part of the report. The present recommendation is that consideration of this aspect of
Rule 30(b)(6) be deferred for study along with the expert trial witness issues.

A practitioner observed that there is a lot of concern about the role of work-product
information used to prepare organization witnesses to testify to matters known or reasonably
available to the organization. Almost inevitably the task of gathering the information will be
directed by counsel. It is almost as inevitable that counsel will direct the process of educating the
witness in what the organization knows. As an illustration, a company may hire counsel to
investigate “an event in the company.” Counsel reports to the board on the facts as counsel
understands them. Does the company have an obligation to educate the designated witness in the
facts as counsel found them? It has been argued that these facts should be revealed to the witness.
A different approach would be that counsel’s investigation is protected as work product if the facts
can be found from independent sources in discovery. The problem may be best focused with
counsel relies on information from sources within the company. The same information would have
to be sought out in response to the deposition notice, and transmitted from the company sources to
the witness, if counsel had not undertaken any prior investigation. If the information came from
sources outside the company, on the other hand, the outcome may be more confused. Perhaps the
witness should be educated in the identity of the sources, but not made to paraphrase counsel’s
paraphrase of what the sources know. Another source of confusion will arise when counsel has
gathered information from sources outside the company that counsel does not believe true.

These questions will remain under study in conjunction with the parallel questions that arise
from disclosure and discovery of expert trial witnesses.

Rule 26(a)(2)(B)

The introductory statement identified three broad categories of questions arising under Rule
26(a)(2)(B). One involves identification of the trial witnesses that should be required to prepare a
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report — questions have arisen both as to a party’s employee whose duties do not regularly involve
giving expert testimony, a matter identified in rule text, and also as to a treating physician, a matter
identified in the 1993 Committee Note.

The second category involves the impact on privilege and work-product protection of the
mandate that the trial expert witness report state “the data or other information considered by the
expert in forming the opinions.” The 1993 Committee Note says, perhaps ambiguously, that this
obligation means that “litigants should no longer be able to argue that materials furnished to their
experts to be used in forming their opinions — whether or not ultimately relied upon by the expert
— are privileged or otherwise protected from disclosure when such persons are testifying or being
deposed.” There is a lot of confusion about this issue. In 2000 a New York State Bar Association
committee recommended that the confusion be resolved by requiring disclosure of everything
considered by the witness, defeating any privilege or work-product protection that otherwise would
apply. Thissummer the American Bar Association House of Delegates approved a recommendation
by the Section of Litigation that otherwise privileged or protected information should remain
protected despite disclosure to an expert trial witness in the course of developing the expert opinion.

The third category involves the retention and discovery of draft reports. Rule 26(a)(2)(B)
and (b)(4)(A) do not now address this question. Many experts go to great lengths to avoid keeping
any draft reports.

Professor Marcus elaborated on this introduction, observing first that these issues have been
developing for several years. The line has been moving toward more disclosure; perhaps it has
moved too far. It might be attractive to develop bright lines, but bright lines may be difficult to
draft.

The context of the present problem goes back to the 1970 discovery amendments. Before
1970 courts divided in their treatment of expert witnesses, but discovery was very difficult in most
courts. The 1970 amendments expanded discovery, but discovery of right was limited to
interrogatories demanding identification of the subject on which each expert would testify, the
substance of the facts and opinions to be stated, and a summary of the grounds for each opinion.
Practice under this rule apparently developed differently in different parts of the country. In some
places it became common practice to depose trial experts. In other places depositions were not
common. There also was a problem in getting an expert to agree that the opinion relied on a learned
treatise.

The expert-witness disclosures required by Rule 26(a)(2) in 1993 somehow failed to draw
much attention. The focus of debate was on the initial disclosure provisions in 26(a)(1). The 1993
amendments, however, greatly expanded access to an adversary’s trial experts. All must be
identified. Elaborate reports must be disclosed as to most, including identification of matters
“considered” rather than those “relied upon” in forming expert opinions. And there was a right to
depose a trial-expert witness, although it is postponed until a report has been disclosed if the expert
must provide the report. The hope was that the report would at least focus and expedite the
deposition, and even avoid any need for a deposition in some cases.

Along the way, Evidence Rule 701 was amended to state that lay opinion testimony that
relies on expert knowledge must be evaluated under Rule 702. It was noted that the disclosure
obligations of Rule 26(a)(2) would apply to a lay witness relying on expert knowledge.

The treating physician question was addressed in the Committee Note as an illustration of
an expert witness not retained or specially employed to provide expert testimony. The fear was that
preparation of a report would be an undue burden, an intrusion on treatment of other patients, and
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a deterrent to testifying at all. But the complication is that it may become difficult to distinguish the
roles of a treating physician who also testifies to the likely future effects of an injury, pain and
suffering, or other matters that do not arise naturally from treating the injuries.

The distinction between employees whose duties do not regularly involve giving expert
testimony and employees whose duties do regularly involve expert testimony is not clearly explained
in the 1993 Committee Note. The purposes are left to inference. At the extreme, it might be argued
that as soon as an employee is designated to provide expert testimony the employee has been
retained or specially employed for that purpose. That approach dissolves the distinction deliberately
drawn in the rule, however, and is not convincing. A different problem arises with the employee
who is both an actor or viewer with respect to events in suit and also an expert in the subject. The
Eleventh Circuit says that a Rule 26(a)(2)(B) report should be provided when the employee is a
“pure expert,” but not when the employee is also an actor or viewer. But a report has value
whenever expert opinions are to be expressed. The article that was filed as a proposal to amend the
rule says that reports are essential. It also predicts that if reports are not required of the “regular
employee,” use of such witnesses will expand rapidly.

The 1993 Committee Note reference to materials considered by an expert and privileged or
otherwise protected does not explain why waiver should be required only if a report is required by
26(a)(2)(B). For that matter, it is not quite clear what it means. It builds on the obligation to
disclose “information” considered by the expert. “Information” could be read in pari materia with
“data,” looking for facts and general theory in the expert’s field, not case strategy discussed by the
lawyer. It has been read broadly, however, to effect waiver. The American Bar Association report
says that this approach is too intrusive. It adds that the intrusiveness is recognized by experienced
lawyers, who often stipulate out of this effect.

Evidence Rule 612(2) may seem to relate to the waiver question. It provides that a court may
order production of materials considered by a witness to refresh memory before testifying. But it
is not clear that materials considered to form an opinion are used to refresh memory.

Drafts of expert witness reports are not explicitly addressed by Rule 26(a)(2)(B) unless it be
as materials considered in forming an opinion. There is a strong tendency to compel discovery. The
American Bar Association asserts that the reaction by experts is to take care to avoid ever having
a draft that can be disclosed. In turn, some judges respond by ordering that drafts be retained, and
have imposed sanctions for disobedience.

The American Bar Association recommendations rest on the belief that collaboration
between attorney and expert witness should be protected by confidentiality. The expert needs
privacy in developing opinions. What the lawyer told the expert should be protected, as should the
process by which the expert developed an opinion in the framework of working with the lawyer.
The 1993 Committee Note recognizes that the lawyer may assist in preparing the expert witness’s
report; that does not of itself speak to protecting their interaction from disclosure or discovery.

The other side of the argument can be illustrated by imagining an expert report delivered to
the lawyer who responds that a different report is required — the answer should be “no,” not “yes.”
Should only the final “no” report be discoverable?

Any number of rules changes might be considered in responding to these questions. Many
are sketched at pages 222 to 225 of the agenda materials. An obvious possibility would be to require
a disclosure report of any employee who will offer an expert opinion, deleting the exemption for an
employee whose duties do not regularly involve giving expert testimony. This possibility could be
complicated by distinguishing between the “pure” expert employee who is not an actor or viewer
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of the events in suit and a “hybrid” employee who is an actor or viewer and also has expert
knowledge. Something might be done as to the treating physician, perhaps by attempting to
distinguish between opinions formed in the course of treatment and opinions developed for the
purpose of trial.

The problem of privileged or work-product material shared with an expert witness could be
separated from the disclosure report. A broad approach might be to narrow the requirement to
disclose all information “considered” to a requirement to disclose only information “relied upon”
in forming an opinion. Or “core” work product might be exempted from disclosure. Or an attempt
might be made to protect privileged and work-product information that comes to an employee in the
regular course of work, not only in collaboration with counsel in preparing an expert opinion.

More general approaches might address work-product and privilege explicitly in Rule
26(a)(2)(B). Or the project could undertake a more general review of the work-product provisions
in Rule 26(b)(3). The Rule protects only documents and tangible things, leaving other work-product
to protection by decisional law. It does not define “core” work product. It does not clearly say
whether a party can generate core work product, or only an attorney. But further development of
26(b)(3) would be challenging.

Rule 26(a)(2)(B) could be revised to insulate draft reports. But that must confront the risk
that it really was the lawyer who wrote the report’s content as well as the expression. Do we really
want to protect that information?

If the conclusion is that maximum intrusion is desirable, there is little apparent need to
amend the rules. That is where we seem to be now. The Committee could let things percolate along,
bypassing minor wrinkles. Assuming that the 1993 amendments were intended to establish complete
disclosure and discovery, they are working pretty much as intended.

Discussion followed. The first observation was that indeed the law seems to be moving away
from the rule’s clear meaning with respect to reports from employees whose duties do not regularly
involve giving expert testimony. In a pharmaceutical product action, for example, an officer-
employee might be asked whether the company properly designed a clinical trial. 1t will be objected
that a report was required. But you have to ask the question — the jury will wonder why you did
not. The 1993 rule got it right; the cases that require reports, disregarding the rule, are wrong. The
1993 Committee Note also got it right as to treating physicians. These witnesses “did not go looking
for employment as expert witnesses. They would rather not be witnesses.” A treating physician may
refuse to testify at all if a report is required. The regular employee often has privileged information
not because of the witness role but because of ordinary work duties.

The general question was renewed directly: Why should waiver of privilege and work-
product protection depend on whether Rule 26(a)(2)(B) requires a disclosure report? If waiver is
proper because the court needs to assess the line between witness as expert and witness as advocate
coached by the lawyer, why should there not be waiver as to all expert opinions at deposition and
at trial no matter whether a disclosure report is required? And for that matter, why is it proper to
tie waiver of privilege to the discovery rules — the argument seems to be that it is privileged, but
we have decided to require discovery so you waive privilege by complying with the discovery rules.
Clearer justification is needed.

This broad approach was extended still further, not only picking up the question whether the
disclosure and discovery issues can be addressed without addressing waiver for all purposes but also
asking whether the choice between waiver and protection can be made without addressing the
general problems with the ways in which expert witnesses are used.
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This discussion was tied back to the Rule 30(b)(6) discussion by observing that work-product
waiver must be confronted whenever an organization’s attorney participates in preparing the
organization’s designated witness for the deposition. To be sure, many 30(b)(6) witnesses are not
testifying as experts. But among other common threads, the use of materials to educate the witness
presents the issue whether this is to “refresh” recollection within the meaning of Evidence Rule 612
or whether it is to impart new understanding.

The “hybrid employee” question came back with the observation that this question may not
have been considered in drafting Rule 26(a)(2)(B). Perhaps the drafters were thinking only of
excluding any report requirement when an employee is asked a question like “what do you do in
operating this machine?”. This was followed by observing that it is not possible to draft a rule that
fairly addresses all of the soft edges of privilege and work-product protection. Suppose an employee
sues the employer and the manufacturer of a machine involved with the employee’s injury.
Coworkers are asked about the working of the machine. Their knowledge may qualify as “expert”
knowledge. And they may have had communications with counsel on the subject. Separating fact
from communication can be difficult, yet a fact cannot be made privileged by communicating it to
a lawyer.

Looking back to Evidence Rules 701 and 702, it was stated that the amendments reflected
concern that expert testimony was being introduced through lay witnesses, bypassing the Rule
26(a)(2) disclosure requirements. Another participant observed that Rule 26(a)(2)(B) was in fact
drafted with an eye to excluding the drill press operator from the report disclosure requirement.

More generally, it was reported that in complex cases there is a protocol that counsel may
agree to: no one exchanges or seeks discovery of export report drafts. The expert discloses anything
relied upon, but not all things that were considered. As to employee witnesses, on the other hand,
they may present “very expert testimony” and it is desirable to have reports from them. In cases
where the lawyers do not agree to this protocol, “we fall back on the rules, but these protocols are
surprisingly common.” They may be more common, however, in cases in which both sides have
much discoverable information; practice in “one-way” discovery situations may not be as prone to
these agreements.

In presenting the ABA resolution, Mr. Greenbaum suggested that proponents of the “full
disclosure” approach tend to be judges and professors not involved in daily expert-witness practice.
They like the theory, and are pushing the case law in that direction. But the results defy common
sense, and often give advantages to wealthy litigants who can retain separate sets of consulting
experts and trial-witness experts. Practicing lawyers strongly urge change. The American Bar
Association Task Force includes lawyers both for plaintiffs and defendants, as does the House of
Delegates. The ABA resolution “solves many of the problems.” The purpose of the report
requirement adopted in 1993 was to help the adversary decide whether it needed to hire its own
expert, whether it needed to depose the reporting expert, and how to conduct the deposition
efficiently if one is needed. Everyone understands that a trial expert witness will testify in favor of
the side that presents the witness. Everyone understands that the favorable testimony will be
formulated in exchanges with counsel that educate the witness on the issues in the case, and that the
expert’s testimony will be reviewed with counsel. It is not useful to find out what role the attorney
played in a particular case, and in any event you never really find out. The interchange between
counsel and witness is evolutionary, and when asked the witness will remember only in (usually
innocuous) part. The question at trial should be whether the opinion is well-founded in its own
terms. Massachusetts, Texas, and New Jersey do not allow discovery of expert reports. Their
systems work well.
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These observations continued by asserting that the requirement that the expert disclosure
reportinclude all information considered was intended to support cross-examination on facts similar
to “data.” “[I]Jnformation” was not intended to include work-product revealed by counsel. Work-
product protection should extend to all exchanges with trial expert witnesses. “Fair notice of what
the expert is going to say is all we should require.”

The lawyer for one side, further, needs an expert to prepare to depose or examine the other
side’s experts. If the client can afford a separate consulting expert, the preparation can proceed
unimpeded by concerns for discovery of the expert’s participation. But if only a trial expert witness
can be afforded, is it fair to require disclosure and allow discovery of all communications between
witness and counsel?

Discovery of draft reports in addition to communications means that in reality there are no
drafts. Experienced expert witnesses have learned not to keep them. Their habits in turn open the
specter of costly computer forensic inquiry into the not-quite-deleted contents of their computer hard
drives. “This is uncomfortable behavior.” Lawyers feel obliged to advise the witness not to print
or e-mail a draft report, but instead to bring it along on a lap-top computer or to read it over the
phone. They go to great lengths to avoid creating material that might hurt the case. Reasonable
lawyers stipulate out of such discovery, but not all lawyers are reasonable. And it would be better
for experts to be able to make and keep notes; good expert witness preparation is harmed by
overbroad discovery.

In response to a question it was reported that the Litigation Section Resolution reflects a
strong consensus, but not a unanimous view. Two judges on the task force abstained. Inthe section
Council, one person was a “purist” who believed that “everything should come out.” After vigorous
debate, the House of Delegates approved the resolution with more than sixty percent in favor.

The New Jersey rule “is a pleasure to work with.” It makes it possible to work more
effectively with “my own experts.”

A Committee member agreed that discovery in this area has become “pretty artificial,” but
asked Mr. Greenbaum how he would argue the other side. The response was to recall a particular
case in which the attorney simply presented the expert with a report of the testimony the expert
should offer. Discovery was allowed. But even that case is not persuasive. The expert’s testimony
would not have stood up under cross-examination. The price of the ABA proposals is not high. To
borrow a phrase used to describe a long-ago class-action proposal, all the obfuscation and effort that
go into much present discovery of expert testimony “just ain’t worth it.” And this was a problem
before discovery of electronically stored information — drafts were not retained in paper form. In
short, facts and data considered by the expert are fair game for discovery. Consultation with the
attorney is not.

A Committee member observed that when you are trying to retain a good expert who is not
a “practiced expert witness,” it can be difficult to overcome the reluctance that arises on learning
everything that must be done to thwart discovery.

Discussion turned back to the practice of stipulating to narrow discovery. It was agreed that
some lawyers do this, but the stipulation may not extend to all issues in the case, and it is not
followed in all cases. If you have to go to court, the court will resolve disputes by ordering that
drafts be produced. But that is undesirable. The expert has to defend the opinion in its own terms;
that should suffice. The general work-product tests are good, and should apply to communications
between counsel and expert witness — the attorney should be able to discuss work-product with an
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expert witness, protected against disclosure or discovery unless the 26(b)(3) showings of substantial
need and undue hardship can be made.

Turning to employees as “experts,” the line between lay opinion and expert opinion should
be the same for disclosure and discovery as at trial. “The opinion should be disclosed” when the
employee has the skills and learning needed to give an expert opinion.

Judicial management was suggested as an answer to these problems. The discussion has
been illuminating, but it does not point up a need to revise the rules, apart from a rule denying
discovery of draft reports. Imagine this event: the lawyer tells the expert witness that a part was
missing from the malfunctioning machine. The expert prepares a report that addresses the
malfunction both if the part was missing and if the part was not missing, but without expressly
referring to the part’s absence. The fact that the part was missing should be subject to disclosure
and discovery.

The relationship between Rules 26(b)(3) and (b)(4) was noted. From 1970 to 1993, Rule
26(b)(4) opened by stating that discovery of facts known and opinions held by an expert and
acquired or developed in anticipation of litigation or for trial “may be obtained only as follows.”
That clearly superseded application of the (b)(3) tests. This language was deleted from (b)(4) by
the 1993 amendments without changing the introduction that makes (b)(3) “subject to the provisions
of subdivision (b)(4).” There is no indication that any thought was given to the effect of this change
on the relationship between (b)(4) and (b)(3). As a matter of rule text, it is easy to read (b)(3) to
apply to an expert witness as a party’s representative or as a party’s consultant. If the purpose in
1970 was to substitute the apparently more discretionary standard of 1970 (b)(4)(A) and the
apparently more demanding standard of 1970 (b)(4)(B) for the work-product tests of (b)(3), the
purpose of the present structure is more difficult to fathom. Perhaps it would help to reconsider the
interrelation of (b)(3) with (b)(4) in light of the present problems.

Turning again to discovery of draft reports, an expert witness from Massachusetts reported
that practice under the Massachusetts state rule is much better. The Massachusetts rule fully protects
attorney-expert communications, and bars discovery of draft reports. This practice is much less
expensive for the client than the procedure in Massachusetts federal courts. The federal rules lead
to lengthy depositions. “Then they settle.” State-court cases are more likely to be tried. Cross-
examination goes much faster at trial than in the federal cases that do go to trial. Speedy cross-
examination is better for the jury. And lawyers are much more respectful of the witness in front of
a jury than they are at deposition.

After adjournment for the evening, discussion resumed by focusing on the most promising
paths for further work. Professor Marcus summarized a number of possible topics suggested by the
earlier discussion:

Disclosure of “data or other information considered by the witness” could be revised to
exclude work-product from the apparently all-encompassing reach of “information.”

The rules could “move away from the idea” that we need disclosure and discovery of all
interchanges between attorney and a trial-expert witness.

It may be possible to add a definition of “core” work product, and to distinguish between
communications that share core work product with a trial expert witness and communications that
share other, less protected forms of work product.
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Disclosure of all information “considered” might be tightened by limiting disclosure and
discovery to information “relied upon.”

The contents of the disclosure report might be reconsidered, perhaps with a view that the
limits of discovery would coincide with the limits on the reporting obligation.

Rule 26(b)(3) might be considered for revision, but that may be reaching further than the
present issues warrant.

The rules might clearly sever any notion of waiver from the disclosure report.

It would be possible in much the same way to provide that the disclosure report need not
disclose discussion of work-product material between attorney and expert, while such discussions
remain a proper subject of inquiry at deposition.

An attempt could be made to define a distinction between the employee witness who is only
an actor or viewer of events in suit and the “hybrid” employee witness who is both actor and viewer
and also a source of expert opinion testimony.

An immediate response was that as to privilege and work product, the same rules should
apply to the disclosure report and to deposition. And the rules should protect privilege and work
product, particularly as to the “hybrid” employee witness who may be exposed to protected
information during the course of ordinary work duties.

The prospect that the rules might be narrowed back to information “relied upon” by the
expert was questioned by observing that the “rely upon” standard provoked frequent disputes when
it was the standard. Is the risk of still further disputes of this sort a reason to stay with information
“considered”? One member responded that anything considered should be fair game, but that it
would help to find out — perhaps by comment on a published proposal — whether the bar generally
shares this view.

The “other information” words prompted a statement that the Committee that prepared the
1993 amendments would have been surprised by the expansive meaning given these words. They
were thinking of hard fact information, not theories. It also was pointed out that the 1993
amendments were crafted, and were almost on the point of taking effect, before the Daubert case was
decided. The Daubert approach to expert testimony was not considered.

It was also observed that the present rules create an uneven playing field when one side can
afford to retain both consulting experts shielded from discovery and trial-expert witnesses whose
education by counsel is focused so as to minimize discovery.

The desire for empirical information about the working of the state-court rules in Texas, New
Jersey, and Massachusetts was dampened by the statement that it is difficult to get at such
information. Practice “takes place behind a curtain” that is not easily penetrated. Survey research
is about all that is possible, and it is very difficult to get hard information that way. But one form
of empirical information may be available in the form of agreements among lawyers. Agreements
may be that the lawyers will produce what the expert witness relied on, leaving it fair at deposition
to inquire into what the witness considered. The result is to avoid disputes about what was
“considered” but not disclosed; absent agreement, such disputes are all too common. A variation
on this practice was noted in the form of an agreement to list everything shown to an expert witness
but to reserve the right to assert privilege against a demand to produce. But diffidence was
expressed about relying on this practice without a better sense of how general it is. It may be
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familiar to highly accomplished lawyers who trust each other, but may not work as well as a general
practice.

Protection against discovery of draft reports was urged again, with the suggestion that the
protection both for draft reports and for communications with counsel might be subject to the escape
provided in Rule 26(b)(4)(B). Discovery would be allowed “upon a showing of exceptional
circumstances under which it is impracticable for the party seeking discovery to obtain facts or
opinions on the same subject by other means,” or under an adaptation that focuses on the
impracticability of effectively testing the expert testimony by other means. This standard is
“extraordinarily protective” and may require the adaptation.

In response to a question, it was reported that in Texas state practice there is not much law
on discovery of draft reports. “l understand they are not produced.” The feeling seems to be that
“you just have to stop somewhere,” especially in light of the opportunities for costly and intrusive
computer forensic searches. There also is concern about encouraging experts to play games with
what they do or do not preserve. Asto communications between attorney and expert trial witnesses,
however, the practice is that everything shown to an expert is fair game for discovery. There is no
desire to be forced into distinguishing between information considered and information relied upon.
But it is not clear what would be done about discovering notes an expert makes of conversations
with an attorney.

Discussion concluded by reflecting on the opportunities that may be available to ask bar
groups for further information. The ABA resolution reflects careful and hard work. Other groups
could be consulted — remember that the 2000 report of the New York State Bar Association
Committee on Federal Procedure of the Commercial and Federal Litigation Section advanced
recommendations different from the ABA recommendations. Several other bar groups have been
helpful in past discovery work. Those who made comments on the e-discovery proposals were
asked to comment on the Rule 30(b)(6) study and provided helpful comments. There is room for
concern, however, about imposing too many burdens too often on groups that have been valuable
resources and whose good will should be encouraged. Perhaps the subjects will prove so complex
in relation to actual practice needs that it will be helpful to stage a conference on the model of earlier
discovery conferences.

Many possibilities remain open for study. The Discovery Subcommittee will continue its
work.

Rule 12(e)

The agenda materials include drafts illustrating the ways in which Rule 12(e) could be
expanded to provide more frequent use of orders for more definite pleadings. These drafts represent
the current focus of the broader inquiry into notice pleading. A number of more direct alternatives
have been put aside for the time being. There is no present disposition to recommend that notice
pleading be abandoned or somehow redefined and tightened. Nor is there any enthusiasm for
defining more particularized pleading requirements for specific types of cases. At the same time,
there is concern that current pleading rules and practices mean that some cases endure longer, at
greater cost, than should be. In rejecting ad hoc judicial development of heightened pleading
requirements for some cases, the Supreme Court has noted that more demanding pleading standards
should be adopted in the rulemaking process. The question remains whether some form of response
can be found.

Part of the impetus for the overall pleading inquiries and for this more specific set of
proposals is the sense that in practice lower courts often enforce pleading standards higher than
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general concepts of notice pleading. Persisting desires for more detail may reflect a genuine need
that can be better addressed by bringing it out into the open and regularizing it.

The focus of the Rule 12(e) proposals is on developing a tool that is available to the court
in cases that may be advanced by more precise initial pleading. There is no thought of going back
to the bill of particulars practice that was carried forward in the original 1938 rules and abandoned
in 1948. Instead the hope is that there may be a way to use pleading, perhaps in conjunction with
focused and limited initial discovery, to identify cases that do not warrant the cost and delay of full
discovery and summary-judgment practice. The procedure would provide case-specific authority
to raise pleading standards without attempting to impose more demanding standards in all cases and
without attempting to define substantive categories to be held to higher standards.

The drafts suggest different approaches. The first would expand the more definite statement
to support disposition on the pleadings by motions under Style Rule 12(b), (c), perhaps (d), and ().
This focus on pleading disposition would likely be the least expansive. It would make most sense
when the pleader is likely to have access to reliable fact information sufficient to resolve the dispute
without need for discovery. It might also work in cases that are susceptible of disposition after
limited discovery enables a party to plead confidently the most favorable version of facts it is willing
to attempt to prove, but that situation may prove rare.

Other drafts focus more directly on all aspects of pretrial management. One would authorize
an order for a more definite statement if that would “facilitate management of the action.” A
variation would ask whether “a more particular pleading would enable the parties and the court to
conduct and manage discovery and to present and resolve dispositive motions.” This approach looks
for a more complex, and more likely staged, integration of pleading with discovery and summary
judgment.

An initial observation was that some such expansion of Rule 12(e) should be encouraged.
There are too many cases with enormous waste pretrial activity. The link to case management
reflects expanded Rule 16 practices that have evolved since the initial adoption of notice pleading
in 1938 and the abolition of bills of particulars in 1948. The integration of pleading and pretrial
management could be a good thing.

A specific illustration was offered. The complaint in an action for negligent
misrepresentation may be sufficiently definite to support a responsive pleading. Itis outside present
Rule 12e). But it is not possible to tell whether there is complete ERISA preemption, supporting
federal-question jurisdiction, or only conflict preemption, presenting a defense to a state-law claim
that does not support federal-question jurisdiction. The answer will turn on what was said to support
the claim.

A judge offered quite a different response. Parties often “throw up roadblocks.” Many Rule
12(b)(6) motions are premature summary-judgment motions. Rule 12(e) motions for amore definite
statement are an effort at discovery. We should be concerned about creating new opportunities for
obstruction. The proposed new tool is unnecessary in almost all cases.

A different response was that any expanded rule should address all pleadings, not only the
complaint. The drafts are written that way, recognizing that more definite pleading of an answer,
a reply, and other pleadings can be helpful.

Adifferent concern was expressed. Recognizing the merit of some such proposal, the project
may be perceived as an effort to deter disfavored claims, “as barring the right to pay $250 and start
discovery.” Perhaps it would be better to provide for a “contention statement” after preliminary
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discovery? Present practice produces many cases in which the court does not know what the
plaintiff’s theory is until the plaintiff replies to a motion for summary judgment. A similar concern
was expressed — the idea may be good, but “it sends up red flags.”

Yet another judge expressed the same concerns. A pro se case may present a complaint that
reads like a book, and is nearly as long. Knowing nothing else, the plaintiff presents a narrative of
the sense of grievance. Expanding Rule 12(e) will lead to more motions — too many motions.

Still another judge stated that we should not go back to the bill of particulars. The Northern
District of Texas had a local rule, only recently repealed, that barred 12(e) motions seeking
information that can be got by discovery. It still has a rule that requires court permission to file
more than one summary-judgment motion. The resultis to encourage motions to dismiss under Rule
12(b)(6). If Rule 12(e) is expanded, the summary-judgment limit will likewise encourage Rule 12(e)
motions.

A lawyer responded to these concerns by doubting the danger that ill-founded motions would
be encouraged. Some lawyers, to be sure, like to file motions. But many good lawyers recognize
the importance of filing only well-founded motions. The tone set by a mediocre motion is likely to
resonate throughout all later stages of the action. The draft that focuses on enabling the court and
parties to conduct and manage discovery and to present and resolve dispositive motions is the most
attractive. And it should send a message inviting more rigorous initial pleading.

A possible part-way approach through Form 35 was suggested as an alternative. Form 35
could be amended to suggest that the parties’ report on the Rule 26(f) conference include pleading
issues in addition to the time limit on amendments already noted.

In a different direction, it was asked what would be provided by expanding more definite
statement practice that could not be achieved under present rules. In a case presenting inscrutable
possibilities of ERISA preemption, for example, focused discovery can be limited to the facts that
will support an informed decision on jurisdiction. Case management under Rule 16 may be better
than elaborating on pleading practice.

This discussion was summarized by observing that the judges seemed to be reflecting
experiences different from the experiences of the lawyers. The lawyers represented careful,
thoughtful, desirable practice. They can understand the potential good uses of case-specific pleading
orders as means to more efficient identification of the issues, control of discovery, and perhaps
resolution by dispositive motion. The judges confront lawyers who do not practice to these
standards, and fear misuses that will add to delay and impose burdens on the court that are not
sufficiently alleviated by simply denying the ill-founded motions. The many tools available to shape
discovery and to manage an action more generally may counsel that nothing be done. The idea still
may deserve development, but great care will be required.

Because of the tie between pleading and summary judgment, it may be possible to ask the
Rule 56 Subcommittee to add consideration of the Rule 12(e) proposals to its chores.

Rule 56
Judge Baylson introduced the Rule 56 Subcommittee report.

The first part of the report proposes substantial changes in the time for making and
responding to summary-judgment motions. Those changes were reviewed and acted on as part of
the Time-Computation Project earlier in this meeting.
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Apart from time, the proposals focus on the procedure of summary judgment, not the
standards that govern grant or denial.

One proposal is to require both motion and response to provide a statement of undisputed
facts, supported by citations to the record.

A second set of proposals seeks to clarify the court’s responsibility when there is no response
to a summary-judgment motion, and also when a response is made in a form that does not comply
with the rule.

A third proposal explicitly states the court’s authority to initiate summary judgment on its
own.

A fourth proposal would adopt into Rule 56 the “partial summary judgment” terminology
widely employed in practice, and offer guidance on the court’s responsibilities when it is not
appropriate to dispose of an entire case by summary judgment.

A fifth proposal is more a question — is it useful to carry forward present Rule 56(g) as a
largely redundant and little-used sanction for filing affidavits in bad faith?

In addressing these and other questions, it will be helpful to seek as much guidance as the
Federal Judicial Center can provide in updating its regular study of Rule 56.

Joe Cecil reported that the FJC launched studies of Rule 56 to support the Committee’s work
in the 1980s and has carried the work forward after the 1992 termination of the Committee work
without any Rule 56 amendments. A summary of recent work has been made available for this
meeting. Itshows remarkable variations in summary-judgment activity across courts. The next step,
if the Committee is interested in developing the work, will be to investigate CM/ECF data. These
data will support consideration not only of Rule 56 activity but also of other dispositive motions,
such as judgment as a matter of law under Rule 50, and even pleading. It is much more efficient to
expand beyond Rule 56 into these related topics during one search process.

The Committee agreed that further FJC study will be important, and invited as much work
as can be accomplished within available resources and within a time frame matched to the progress
of Committee work on Rule 56. A specific question was noted for possible inclusion in the study
if feasible. This question would test the observation that some lawyers seem to be using Rule
16(c)(1), which looks to the formulation and simplification of the issues, including the elimination
of frivolous claims or defenses, as a substitute for summary judgment. This practice may reflect an
attempt to focus the case on an issue the party finds comfortable.

Discussion opened by observing that the many local rules addressing summary judgment
provide the inspiration for reconsidering Rule 56. They also provide an abundant source of ideas.
As one example, many courts require detailed statements of the facts claimed to be established
beyond genuine issue, supported by specific references to supporting materials. These rules are
distilled into several paragraphs of the agenda draft Rule 56(c). This is a matter of summary-
judgment procedure, not the standards for grant or denial.

The statement of “undisputed facts” provisions in the draft, subdivision (c), are adapted not
only from local rules but also from the proposed amendments that ultimately failed of approval by
the Judicial Conference in 1992. They separate the motion from argument, explicitly requiring that
the motion and response be “without argument.” Contentions as to the law and the evidence
respecting the facts are to be made in a separate memorandum. The draft does not now provide for
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amovant’s reply to new facts asserted in a response, but a paragraph can easily be added to address
that need.

The motion and response provisions in draft subdivision (c) include a provision, (2)(B)(ii),
that expressly states that if the nonmoving party does not have the trial burden on a fact the response
may simply state that the record does not support a fact asserted in the motion. It was suggested that
this provision comes too close to bringing part of the Celotex decision into rule text. It would be
better to leave this thought to the Committee Note.

Concerns were addressed to the rule text stating that the motion should recite “the specific
facts that are not genuinely in dispute.” These words might invite the colossal waste of listing every
fact thought to be undisputed. The motion should focus only on material facts, and may properly
be limited to one or more facts that would make other facts — whether not genuinely in dispute —
not material. A motion is more likely to be made by a party who does not have the trial burden, and
may properly focus on a single dispositive fact — it was not the defendant who drove the vehicle
involved in the accident. This problem may prove particularly important in employment
discrimination cases because of the intrusion of the “prima facie” case that shifts a burden of
explanation but not of proof. Although the draft was not intended to require a statement of all
undisputed facts, the reference to “the specific facts that are not genuinely in dispute” may invite
that reading. Further work on the language is indicated. It will be important, however, to take care
in deciding whether to refer to “material” facts at this point in the rule.

Reliance on local rules in drafting subdivision (c) prompted the further observation that many
districts have local Rules 56. We should be careful to fix the many problems in present Rule 56
without doing anything that would invalidate the local rules. The local rules reflect local culture.
Not every good practice can be added to the national rule. For example, the draft requires citation
to the pages of affidavits, deposition transcripts, and the like. The local rule in the Northern District
of Texas instead requires that the motion be supported by an appendix and that citations be to the
appendix. The local rule could be reconciled with the national rule draft, but such potential
collisions should be considered. This plea was seconded by recalling that the Local Rules Project
uncovered many rules that seemed inconsistent with Rule 56, but left them alone because they
seemed better than Rule 56.

The draft direction to recite specific facts not genuinely in dispute requires citation of
“materials supporting the facts.” How do these words apply when the motion is made by a party
who does not have the trial burdens and who, under Celotex, says only that “there is no evidence that
the defendant did any wrong”? This question points to drafting difficulties that are hard to resolve.
One illustration of the difficulty is W.D.Tenn. Rule 7.2(d)(2):

If the proponent contends that the opponent of the motion cannot produce evidence
to create a genuine issue of material fact, the proponent shall affix to the
memorandum copies of the precise portions of the record relied upon as evidence of
this assertion.

A quite different illustration is provided by the effort in the failed 1992 Rule 56 proposal:

A fact is not genuinely in dispute if it is stipulated or admitted by the parties who
may be adversely affected thereby or if, on the basis of the evidence shown to be
available for use at a trial, or the demonstrated lack thereof, and the burden of
production or persuasion and standards applicable thereto, a party would be entitled
at trial to a favorable judgment or determination with respect thereto as a matter of
law under Rule 50.
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How does a party point to precise portions of the record that show there is nothing? Demonstrate
the lack of evidence available for use by the other party at trial? The trick is to develop a procedure
and, perhaps more difficult, a statement of the procedure that avoid the need to incorporate the
Celotex distinctions in rule text. But perhaps that is not a desirable trick after all. It was suggested
that the Evidence Rules incorporated the Daubert decision; why not incorporate Celotex in Rule 56?
A draft effort is included in the agenda materials, but drew little comment. The difference from
Daubert may be that the Evidence Rules were revised to synthesize emerging case-law insights,
while practice has developed for 20 years under Celotex. Evidence Rule 702, further, was drafted
in response to proposals for legislation that might have displaced the rulemaking process to
questionable effect. Practice in at least one court seems to be that a movant who does not have the
trial burden says either “there is no evidence of,” or “we deposed [or put interrogatories to] the
plaintiff, who produced no evidence of * * *.” Another alternative is to allow a movant to state the
facts it views as established beyond genuine issue without requiring that it point to support in the
record. The nonmovant remains free to respond by pointing to record materials that do establish a
genuine issue.

This discussion continued with an illustration. A defendant moves for summary judgment,
asserting that the plaintiff cannot prove causation. It is not necessary to require the defendant to
identify all of the record evidence on causation and explain why it does not generate a genuine issue.
The focus should be to elicit a statement of the grounds for claiming victory by summary judgment,
leaving it to the party who has the trial burden to point to the evidence that defeats summary
judgment. In many cases the summary-judgment motion is made for the purpose of forcing the
nonmovant to come forward to show the best case. But it remains necessary to direct the nonmovant
to point to the record. Some pressure must be provided in the form of warning about the effects of
failure to do so. That question is addressed with several variations in draft subdivision (c)(6).

Another strategy may be to ask the parties to submit a joint statement of undisputed facts.
The draft reference to “stipulations <including those made for purposes of the motion only>" reflects
this possibility. But a court request may fit better in the pretrial order context than in addressing
summary judgment. If the lawyers are meeting and conferring about the case, however, there is
room for joint statements of uncontested facts.

“Partial summary judgment” became the next focus of discussion. The label is commonly
used in practice, and might well be incorporated in the rule. But that leads to the question how far
the rule should direct the court to dispose of specific facts when it is not appropriate to dispose of
the whole case by summary judgment. Present Rule 56(d) says that the court “shall if practicable
determine what material facts exist without substantial controversy and what material facts are
actually and in good faith controverted.” Style Rule 56(d) relaxes this a bit, directing that the court
“should, to the extent practicable, determine what material facts are not genuinely at issue.” The
agenda draft, subdivision (g), expands discretion by providing that if summary judgment is not
rendered on the whole action, the court “may enter an order specifying any material fact * * * that
is not genuinely at issue,” and “may specify facts that are genuinely at issue.” How far should
discretion extend? One judge observed that ordinarily the litigants know more about the case than
the judge; it is better to rely on them to frame a pretrial order setting out what facts are at issue.
Another comment noted that it is useful to use summary judgment to dispose of separate claims or
defenses, and at times to enter final judgment under Rule 54(b). But using summary judgment to
dispose of some issues on a single claim or defense, while useful as a case-management tool, is
chancier. The need to try related issues may suggest that it is better to forgo an effort to fence off
some issues that would not complicate the trial in any event. The burden of sorting through
individual issues may be too great to be justified.
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A related question is presented by both subdivisions (f) and (g) of the agenda draft.
Subdivision (f) includes a bracketed sentence directing that an order rendering summary judgment
must specify material facts that are not genuinely at issue and that require judgment as a matter of
law. This provision would enable parties and an appellate court to understand the ruling and
evaluate it more readily. Subdivision (g), on the other hand, provides only that when summary
judgment is not rendered on the whole action the court may specify facts that are genuinely at issue.
Courts of appeals frequently observe that in cases that permit interlocutory appeal from a denial of
summary judgment — most frequently on official immunity defenses — a statement of the fact
issues that defeat summary judgment is highly desirable. It was observed that if a court grants a
motion in part and denies it in part, the situation compels some explanation — the parties must be
told what matters remain open for further proceedings, what matters are finally disposed of. If a
plaintiff claims both discrimination and retaliation for complaining of the discrimination, the parties
must be told if the summary-judgment ruling is that the discrimination claim is unsustainable while
the retaliation claim survives for trial. But that need not be extended to require a statement of what
fact issues remain open for trial on the retaliation claim.

This view was reinforced. It is dangerous to require specification of facts or issues still to
be tried. Summary-judgment rulings may be made before discovery is completed; indeed the case
may be managed in stages to ensure the opportunity for early disposition of some issues that will
direct development in later stages. Explanation of the ruling is useful, but it may be better to avoid
asking the judge to specify the issues that remain.

It was suggested that the subdivision addressing partial summary judgment might better
speak of “issues” than of “facts.” The distinction may be between identifying “facts” that are found
established without genuine issue and “issues” that remain open for further proceedings. The
standard for granting summary judgment has always referred to facts, at least in part because of the
direct link to the Seventh Amendment theories that identify the jury as responsible for factfinding.
If facts remain to be tried, however, it may be safer to identify the issues that arise from the facts
rather than the facts themselves.

An observer suggested that explanation by the judge is very important. A summary-
judgment motion is very expensive. The judge’s view of the case after considering the motion is
very helpful, both in moving toward settlement and in preparing for trial. A response was that an
explanation should be required for an order granting summary judgment, but the court should not
be required to specify the issues or facts that remain for trial. Explanation may be useful as to other
issues even if the whole case is resolved by summary judgment on one ground. “The plaintiff has
no evidence that the defendant was driving the car. Summary judgment is granted for the defendant.
But if that is wrong, there is [not] sufficient evidence for trial on the driver’s negligence.”

The need for clarity that will tell the parties where they stand and how to go forward with
the case may be addressed by further pretrial conferences rather than by the terms of the summary-
judgment order. This opportunity is another reason to establish discretion as to the extent of detailed
explanations in denying summary judgment.

This discussion was concluded with the observation that “may” probably is the better choice.
Substantial time may be required to explain why there is a genuine issue, and the explanation may
not be complete. Denial may rest not so much on a firm conclusion that there is a genuine issue as
on the conclusion that eliminating a particular element will not change the nature or length of the
trial; it is safer to carry it forward for trial. Or denial may rest on the discretionary preference for
trial even though the summary-judgment record shows no genuine issue. Trial may provide a more
certain basis for judgment as a matter of law, or important issues of law or public interest may
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benefit from the illumination of a full trial record, or it may actually be more efficient to hold a
relatively brief trial than to struggle through a difficult and uncertain summary-judgment ruling. An
alternative might be to say nothing in the rule, omitting the complicated variations set out in present
Rule 56(d).

Subdivision (c)(6) focuses on the problems that arise when a nonmovant fails to respond at
all to a motion for summary judgment or else responds in a fashion that does not satisfy the
requirements for a proper response. It offers several variations that reflect the disparate responses
identified by local rules. Anillustration was offered to test the variations: A prisoner plaintiff claims
that guards beat him severely without provocation or reason. The guards assert that they used only
moderate force necessary to restrain the plaintiff. Depositions are taken. The defendants move for
summary judgment. On the record it is clear that credibility issues defeat summary judgment. But
the plaintiff fails to respond to the motion. Should the motion be granted by default? Even if it is
defective on its face? Should the court have discretion to choose between granting the motion by
default or denying it if examination shows it fails to meet the summary judgment standard? Or
should the court be required to evaluate the motion and the materials cited to support it, granting the
motion only if the movant has carried the summary-judgment burden?

Local rules seem to adopt all of these approaches. The dominant view, however, seems to
be that the court is obliged to review the motion and supporting materials and to grant it only if the
summary-judgment burden is carried. That view can be changed by rule. A total failure to respond,
for example, might be viewed as akin to default of answer or akin to a failure to prosecute. But once
a defendant has appeared to defend on the merits, disputing the plaintiff’s claims — the clear
analogy to a pleading default — at least some cases express a tradition that the defendant is entitled
to put the plaintiff to proof, whether by summary judgment or trial. On this view, the court should
be required to evaluate the motion. This approach is suggested most clearly in the draft (c)(6)
version 2, alternative b: the motion may be granted “if the motion and supporting materials show
that there is no genuine issue as to any material fact and that the movant is entitled to judgment as
a matter of law.” (Alternative c expresses the same thought without repeating the full text of the
summary-judgment standard.) Support was expressed for this approach as the least disruptive.

Each of the variations of (c)(6) include an express statement that the court “is not required
to consider materials outside those called to its attention” by the parties. Although several appellate
opinions and local rules say as much, it was thought helpful to include this express statement in Rule
56.

Related questions were explored briefly, more as possible topics for a Committee Note than
as suggestions for rule text. If there are successive motions for summary judgment, the Note might
comment on the court’s authority to review the record on both motions. If the court does start to
explore the record on its own, is it obliged to canvass the entire record? Or can it look selectively,
perhaps distorting rather than improving the picture sketched by an inadequate response? What
happens if on appeal from summary judgment a party points to record materials not pointed out to
the district court?

The final Rule 56 question was whether the bad-faith affidavit provision of present Rule
56(g) serves any continuing purpose. Many cases reflect the “sham affidavit” problem arising when
a party seeks to defeat summary judgment by submitting a self-serving affidavit that contradicts the
party’s own self-defeating deposition testimony. Courts generally agree that the affidavit can be
disregarded unless a persuasive explanation is offered for changing the earlier position. But there
is no indication that they go further by invoking Rule 56(g) sanctions. Although Rule 56(g) includes
contempt as a sanction, going beyond Rule 11, there is no apparent reason to believe that this
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sanction either is much used or is necessary for deterrence. Rule 11, perhaps supplemented by 28
U.S.C. § 1927, may suffice.

Judge Rosenthal congratulated and thanked the Rule 56 Subcommittee for its progress.
Rule 62.1

At the May meeting the Committee approved a recommendation to publish a new rule 62.1.
Rather than seek publication of any rule proposals in 2006, however, it was determined that it would
be better to defer this and other proposals for publication in 2007. The bench and bar will confront
many important rule changes on December 1, 2006, including the e-discovery amendments, and the
next year will confront the full Style package. A break for a year, deferring the next set of rules
changes to December 1, 2009, seems desirable. Rule 62.1 was introduced to the Standing
Committee at the June meeting nonetheless, to give advance notice and to elicit any interim
suggestions that might be offered. Two questions were raised: is the rule best located between Rules
62 and 63, or would another location be better? And can a better caption be found — “Indicative
Rulings” will not be familiar to many lawyers.

Location is influenced by the occasions for invoking Rule 62.1. Rule 62.1 describes the
options available to a district court when a pending appeal ousts its “jurisdiction” to grant relief
affecting the judgment on appeal. One of the draft versions was limited to motions for relief under
Rule 60, and was framed as an amendment of Rule 60. But the Committee thought it better to
address all situations in which an appeal cuts off district-court authority. The broader rule seems
better situated between Rules 62 and 63 than anywhere else. There is a reasonably logical sequence.
Rule 59 addresses post-trial relief, by new trial or altering the judgment. Rule 60 addresses post-
final-judgment relief by motion to vacate. Rule 61 expresses a harmless error rule that covers both
Rule 59 and Rule 60 motions. Rule 62 deals with stays of enforcement, a common form of action
on a judgment pending appeal. Rule 63 swings off in a different direction entirely, dealing with
inability of a judge to proceed. Rule 62.1 seems to fit best within the chapter, Rules 54 to 63,
captioned “judgments.” And there is no better place than between Rules 62 and 63.

Choosing a caption proved more difficult. “Indicative Rulings” reflects terminology familiar
to appellate lawyers, arising from the common approach that allows a district court that cannot grant
relief to “indicate” that it would grant relief if the court of appeals were to remand for that purpose.
The terminology is not likely to prove familiar to all lawyers. One possible alternative would be to
bring up the tag line for subdivision (a): “Relief Pending Appeal.” Then a new line would be needed
for subdivision (a) — perhaps “Relief Available,” or “Action on Motion.” The Rule title might be
made longer: “Relief From Judgment Pending Appeal: Indicative Rulings.” The Style Project has
favored long titles as a useful index device, and this might not be too much. The Committee
concluded that it will be appropriate to adopt whatever title is agreeable to the Standing Committee.

Rule 68

The Second Circuit in a recent opinion suggested that the Committee should explore
amending Rule 68 to establish standards for comparing the judgment with an offer for judgment in
cases that involve both money damages and specific relief. The case is a good illustration of the
question. The plaintiff demanded damages and an injunction restoring him to his previous job. The
defendant’s Rule 68 offer was $20,001 without any mention of injunctive relief. The jury awarded
$140,000 in compensatory damages, but the plaintiff accepted a remittitur to $10,000. As to money
alone, the judgment was $10,001 less favorable than the offer. But the court also awarded an
injunction restoring the plaintiff to his former job. The court of appeals resolved the Rule 68
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comparison by asking whether the injunction was worth at least $10,001. On the fats of the case the
injunction clearly was worth more than that; the judgment was more favorable than the offer.

It is easy to understand the Second Circuit concern with the difficulty of comparing a
judgment to a Rule 68 offer in a case that involves specific relief. The differences between the
plaintiff’s original job and new job in responsibilities, prestige, and opportunities for
accomplishment were manifest and great. Other cases will present much more difficult
comparisons. Comparisons often will be difficult when the focus is on specific relief alone. Inan
action to enforce a covenant not to compete, for example, the defendant might offer to submit to an
injunction enjoining sale of five products in one state for two years. The injunction might cover four
of the five products, add two others, and extend to two states for two years. Which is more
favorable? Or if it is easy to say that offer or judgment is more favorable — the offer is for a one-
year injunction and the judgment is for six months or two years — how can that be compared to an
offsetting difference in damages?

When Rule 68 was last considered in depth, the draft required separate comparisons of
damages to damages and of specific relief to specific relief. As to specific relief, a judgment would
be more favorable than the offer only if the judgment included all of the nonmonetary relief offered
“or substantially all the nonmonetary relief offered and additional relief.” The draft Committee Note
concluded: “Gains in one dimension cannot be compared to losses in another dimension.” That
approach is quite different from the path followed by the Second Circuit, and should be easier to
administer. That does not ensure that it is better.

The decision whether to take up the Second Circuit’s suggestion is tied to broader Rule 68
questions. Suggestions to revise Rule 68 are made periodically by various sources. Usually the
suggestions focus on a desire to add more effective sanctions so that Rule 68 offers will become
more common. The hopes are to achieve earlier settlements and more settlements. Another hope
is to encourage plaintiffs to bring small but strong claims, relying on an offer of judgment to
recapture litigation costs that would include attorney fees. The Committee has twice developed
elaborate proposals along these lines, once in the early 1980s and again in the early 1990s. Both
times the projects were abandoned. The 1980s project proceeded to a point that generated
substantial opposition. The 1990s project faltered in the face of ever-growing complexity, doubts
whether attorney-fee sanctions fit comfortably within Enabling Act limits, and concerns about the
impact of Rule 68 in the one area— claims that support statutory fee awards — where it is now used
with some frequency.

It would be possible to limit a Rule 68 project to the narrow confines of the Second Circuit’s
suggestion. But there are so many causes for dissatisfaction with some of its present incidents that
it might prove difficult to justify any project that passes by clear problems while responding to one
particular issue.

It was noted that in Texas, at the insistence of the legislature, the Supreme Court wrote an
offer-of-judgment rule. The project demanded serious effort. The result was meant to be a balanced
rule, favoring neither plaintiffs nor defendants. Itallows a 20% margin between judgment and offer
before sanctions are imposed; that figure itself was much debated. It includes such provisions as
one allowing retraction and subsequent renewal of an offer. As near as appears, the rule is not used
at all.

Some help may be on the way. Professors Thomas A. Eaton and Harold S. Lewis, Jr., are
completing work on proposals to amend Rule 68 for statutory fee-shifting cases. The proposals
draw from information gained in intensive interviews with plaintiff and defense attorneys in many

September 12, 2006 version



1375
1376
1377

1378
1379
1380

1381

1382
1383
1384
1385
1386

1387

1388
1389

1390
1391
1392

1393
1394

1395

1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408

1409
1410

1411

1412
1413
1414

Draft Minutes
Civil Rules Advisory Committee, September 7-8, 2006
page -32-

different states, focusing on employment discrimination and civil rights cases. The empirical
foundations for their work could prove valuable in deciding whether to return once again to Rule
68.

The Committee agreed to defer further consideration of Rule 68. One participant, drawing
from the Minutes reporting on deliberations in 1993 and 1994, reminded the Committee that one
option may be abrogation.

Supplemental Rule C(6)(a)

Adoption of Supplemental Rule G led to several conforming amendments that withdrew
provisions of civil asset forfeiture proceedings from other Supplemental Rules. An unintended
omission failed to capitalize the first word in Rule C(6)(a)(i). One cure would be simply to
capitalize “A.” But a better parallel to subdivisions (1), (2), and (5) might be achieved by adding
a few words:

(6) Responsive Pleading; Interrogatories.

(a) MaritimeArrestsand-OtherProceedings Statement of Interest; Answer. Inan action

in rem:

(1) a person who asserts a right of possession or any ownership interest in the
property that is the subject of the action must file a verified statement
of right or interest: * * *,

The Committee agreed to recommend that the Standing Committee approve this revision for
adoption without publication as an entirely technical amendment.

Federal Judicial Center Report

Thomas Willging reported on the Federal Judicial Center study of the Class Action Fairness
Act. The study is aimed at measuring the impact of CAFA on federal-court resources. Since the
report at the May meeting the study has expanded to include all 85 of the federal districts that will
be studied. The period covered runs from July 2001 to June 30, 1005. That gives barely more than
four months of experience with CAFA. Data will be added as the study goes on. But already,
surprisingly, it has been possible to note an immediate impact on filings and removals. The rate of
filing class actions has increased from 10.5 per day to 12 per day. Not all new class actions are
related to CAFA. But there are significant increases in contract, tort, and “other” actions of the sort
expected to be CAFA cases. The increase in labor cases, on the other hand, reflects Fair Labor
Standards Act cases, not attributable to CAFA, this increase appears to be part of a long-term trend.
The percentage of class actions based on diversity jurisdiction has increased from 13% to 19%. And
cases removed rose from 18% of all class actions in federal court to 23%. Further work will provide
more information about long-term trends, and also will reveal geographic patterns.

Judge Rosenthal expressed appreciation for the amount of work already done, and noted that
this study will be very helpful in discharging the duty to report to Congress under CAFA.

New Topics

During the discussion of state holidays for the Time-Computation Project, the definition of
“state” in Rule 81 was addressed. It was suggested that the Committee should consider adding
territories to the definition. The topic will be put on the agenda.
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Discussion of Rule 23(h)(1) suggested that the Committee may want to give further thought
to the need for clear expression of the relationship to Rule 54(d)(2), and also to the possibility that
it would be better to set a fixed time for fee motions in class actions.

At some point the Committee may want to study the discrepancy between Style Rule
41(2)(1)(A)(i), which cuts off a plaintiff’s right to dismiss an action by service of an answer or a
motion for summary judgment, and Style Rule 41(c)(1), which cuts off dismissal of other claims
only on service of a responsive pleading. It has been said that the difference reflects a mere
oversight in 1948 amendments.

Next Meeting

The most likely dates for the next meeting will be either April 12-13, 2007, or April 19-20,
depending on reconciliation of all competing schedules.

Respectfully submitted,

Edward H. Cooper
Reporter
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